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JUDGES 

O*  THE 

COURTS  REPORTED  DURING  THE  PERIOD  COVERED  BY  THIS  YOLUME. 


CONNECTICUT— Supreme  Court  of  Errors. 

CHARLES  B.  ANDREWS,  Chief  Junto*. 

ASSOCIATE  JUDGES. 

DAVID  TORRANCE,  SIMEON  E.  BALDWIN. 

AUGUSTUS  H.  FENN.1  WILLIAM  HAMERSLEY. 

FREDERICK  B.  HALL.* 

DELAWARE — Court  of  Errors  and  Appeals. 

CHARLES  B.  LORE.  Chief  Justice. 

ASSOCIATE  JUSTICES. 

IGNATIUS  C.  GRUBB.  WILLIAM  H.  BOYCB. 

WILLIAM  C.  SPRUANCE.  JAMES  PENNEWILL, 

Court  of  Chancery. 

JOHN  R.  NICHOLSON,  Chancellor. 

MAINE— Supreme  Judicial,  Court. 

JOHN  A.  PETERS,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

CHARLES  W.  WALTON.*  WM.  PENN  WfltTEHOUSB. 

LUCILIU8  A  EMERY.  ANDREW  P.  WISWELL. 

ENOCH  FOSTER.  SEW  ALL  C.  STROUT. 

THOMAS  H.  HASKELL.  ALBERT  R.  SAVAGE.* 

MAEYLAND— Court  of  Appeals. 

.  JAMES  McSHERRY,  Chief  Judge. 

ASSOCIATE  JUDGES. 

WILLIAM  SHEPARD  BRYAN.    DAVID  FOWLER. 
JOHN  P.  BRISCOE.  CHARLES  B.  ROBERTA 

GEORGE  M  RUBSUM.  HENRY  PAGE 

A.  HUNTER  BOYD.  JAMES  A.  PEARCE.* 

.  NEW  HAMPSHIRE— Supreme  Court. 

CHARLES  DOB,  Chief  Justice.' 
ALONZO  F.  CARPENTER,  Chief  Justice.* 

ASSOCIATE  JUSTICES. 

WILLIAM  H.  H.  ALLEN.*  FRANK  N.  PARSONS." 

ISAAC  W.  SMITH."  ALONZO  P.  CARPENTER,  l* 

LEWIS  W.  CLARK.  WILLIAM  M  CHASE. 

ISAAC  N.  BLODGETT.  ROBERT  M.  WALLACE" 

ROBERT  G.  PIKE." 

'Deceased  September  12,  1897.  •  Promoted  to  Chief  Justiceship  April  1,  UN. 
■Appointed  pro  tempore  by  the  Governor  to  succeed      •Resigned  April  1,  1893. 

lodge  Fenn.  "Retired  May  18,  1895. 

'Term  expired  May  15.  1897.  "Appointed  May  21,  1895. 

• Appointed  May  16,  1897.  "Succeeds  Chief  Justice  Dos. 

•Succeeded  by  James  A.  Pearce.  "Appointed  April  15,  1893. 

•Succeeded  George  M.  Russum  December  6,  1897.  "Appointed  April  14,  1894. 
•Deceased  March  9,  1896. 
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NEW  JERSEY— Court  of  Errors  and  Appeals. 

ALEXANDER  T.  McGILL,  Chancellor, 

WILLIAM  J.  MACME,  Chief  Justiob. 

i 

justices. 

DAVID  A.  DEPUE.  JOB  H.  LIPPINCOTT. 

*  BENNETT  VAN  SYCKEL  WILLIAM  G.  GOMMERE. 

JONATHAN  DIXON.  GEORGE  C.  LUDLOW. 

CHARLES  G.  GARRISON.  GILBERT  COLLINS. 

JUDGES. 

GOTTFRIED  KRUEGER.  WILLIAM  L  DAYTON. 

JOHN  W.  BOGERT.  JAMES  H.  NIXON. 

CHARLES  E.  HENDRICKSON.   FREDERIC  ADAMS. 

Court  of  Chancery. 

ALEXANDER  T.  McGILL,  Chancellor, 

VICE-CHANCELLORS. 

HENRY  C.  PITNEY.  ALFRED  REED. 

JOHN  R,  EMERY.  FREDERIC  W.  STEVEN& 

MARTIN  P.  GREY. 

Supreme  Court. 

WILLIAM  J.  MAGIE,  Chief  Jcstiob. 

ASSOCIATE  J0ST10ES. 

DAVID  A.  DEPUE.  CHARLES  G.  GARRISON. 

BENNETT  VAN  SYCKEL  WILLIAM  S.  GUMMERE. 

JOB  H.  LIPPINCOTT.  GEORGE  C.  LUDLOW. 

JONATHAN  DIXON.  GILBERT  COLLINS. 

Prerogative  Court. 

ALEXANDER  T.  McGILL,  Ordixabt. 

VICE-OKDINART. 

ALFRED  REED. 

PENNSYLVANIA— Supreme  Court. 

JAMES  P.  STERRETT,  Chief  Justice. 

JUSTICES. 

HENRY  GREEN.  JAMES  T.  MITCHELL. 

HENRY  W.  WILLIAMS.  JOHN  DEAN. 

J.  BREWSTER  MoCOLLUM.         D.  NEWLIN  FELL. 

RHODE  ISLAND — Supreme  Court. 

CHARLES  MATTESON,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

JOHN  H.  STINESS.  GEORGE  A.  WILBUR 

PARDON  E.  TILLINGHAST.         HORATIO  ROGERS. 
WILLIAM  W.  DOUGLAS.  BENJAMlfr  M  BOSWORTH.1 

VERMONT— Supreme  Court. 

JONATHAN  ROSS,  Chief  Juosa. 

ASSISTANT  JUDGES. 

RUSSELL  S.  TAFT.  LOVELAND  MUNSON. 

JOHN  W.  ROWELL  HENRY  R  START. 

JAMES  M.  TYLER  LAFORREST  H.  THOMPSOH. 


1  Appointed  May,  1897. 
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SUPREME  COURT  OF  RHODE  ISLAND. 


RELATING  TO   COURT  HTJIiES  FOR  DI- 
VORCE. 

[The  order  of  the  court  relating  to  petitions 
for  divorce,  made  December  12,  1893,  was  re- 
scinded, and  another  substituted  therefor,  by  the 
order  of  August  1,  1895.1  The  latter  was 
amended  by  the  order  of  February  1,  1896,  con- 
forming to  Gen.  Laws  R.  I.  c.  1895.  and,  as  so 
amended,  these  rules  are  now  as  follows:] 

L  Petitions  for  divorce  shall  be  addressed 
to  the  appellate  division  of  the  supreme 
court  to  be  holden  at  Providence,  within 
the  county  of  Providence,  on  the  first  Mon- 
day In  October,  February  and  June;  at  New- 
port, within  the  county  of  Newport,  on  the 
third  Monday  In  September  and  the  second 
Monday  In  May;  at  South  Kingstown,  with- 
in the  county  of  Washington,  on  the  second 
Monday  In  November  and  the  second  Monday 
In  April. 

2.  On  all  petitions  for  divorce  the  ad- 
verse party,  if  his  or  her  residence  be  known, 
shall  be  notified  by  citation  and  served  with 
a  copy  of  the  petition,  three  weeks  at  least 
before  the  return  day  of  the  citation. 

8.  Whenever  the  adverse  party  to  a  peti- 
tion for  divorce  shall  be  or  reside  without 
this  state,  the  petitioner  shall  annex  to  the 
petition  an  affidavit,  In  which  It  shall  be 
stated  where  the  adverse  party  resides,  or 
where  he  was  last  heard  from  by  the 
petitioner,  and  all  the  Information  and  be-. 
lief  of  the  petitioner  as  to  the  place  at 
which  the  adverse  party  may  be  found  at 
the  time  of  the  filing  of  such  petition,  or 
that  the  petitioner  has  no  information  or 
belief  as  to  the  residence  of  the  adverse 
party  or  where  he  may  be  found,  if  such 
shall  be  the  fact,  in  which  event  the  peti- 
tioner shall  also  state  when  and  where  the 
adverse  party  was  last  heard  from. 

The  clerk  with  whom  such  petition  and 
affidavit  shall  be  filed,  If  the  residence  of 
the  adverse  party  Is  disclosed  In  said  af- 
fidavit, shall  Issue  a  citation  to  such  ad- 
verse party,  which  citation  shall  be  ac- 
companied by  a  certified  copy  of  the  peti- 
tion, and  the  citation  shall  be  directed  for 
service  to  any  disinterested  person,  and  shall 
be  served  by  delivering  the  said  copy  of  the 
said  petition  In  hand  to  the  said  adverse 
party,  whenever  he  may  be  without  this 
state,  and  by  reading  the  said  citation  in 
bis  presence  and  hearing,  or  by  leaving  the 
said  certified  copy  of  the  said  petition,  with 


i  For  rule  as  originally  adopted,  see  34  Atl.  v. 
39  A.  (v) 


a  copy  of  said  citation  for  such  adverse 
party,  at  his  usual  place  of  abode  without 
this  state,  which  service  in  either  case  shall 
be  made  at  least  three  weeks  before  the  re- 
turn day  of  such  citation,  and  said  dis- 
interested person  shall  return  said  citation, 
having  made  oath  thereon  of  the  place 
where,  the  time  when,  and  the  manner  In 
which  he  shall  have  made  service  of  the 
said  citation. 

If  the  affidavit  annexed  to  any  such  peti- 
tion shall  disclose  that  the  petitioner  has 
no  knowledge,  Information  or  belief  as  to 
the  residence  of  the  adverse  party,  the  clerk 
of  the  court  with  whom  such  petition  shall 
be  filed  shall  notify  such  adverse  party  of 
the  pendency  of  the  Bald  petition  and  that 
he  may  appear  and  answer  the  same,  by 
publishing  a  notice  thereof  for  six  succes- 
sive weeks  before  the  return  day  named 
In  the  citation  Issued  on  such  petition,  in 
some  newspaper  published  In  the  county 
where  such  petition  shall  be  pending  and 
by  sending  a  citation,  with  a  copy  of  the 
petition,  post  paid,  through  the  mail,  di- 
rected to  the  adverse  party  at  the  place 
where  the  affidavit  discloses  that  he  was  last 
heard  from,  if  he  was  last  heard  from  by 
the  petitioner  without  this  state. 

4.  From  time  to  time  during  the  session 
the  court  win  fix  a  date  for  hearing  the 
docket  of  uncontested  petitions  for  divorce. 
No  uncontested  petition  will  be  heard  before 
the  docket  has  been  taken  up  for  hear- 
ing, nor  at  any  time  except  while  the  docket 
Is  in  order. 

RELATING  TO  PROCEEDINGS  IN  INSOL- 
VENCY. 

(February  1,  1896.) 

1.  The  following  forms  are  approved  In 
accordance  with  the  provisions  of  chapter 
274  of  the  General  Laws: 

[The  forms  approved  are  the  printed  forms 
now  in  use  in  Insolvency  proceedings.] 

2.  Unless  special  order  is  made  to  the  con- 
trary, notice  to  creditors  and  others  shall  be 
given  by  publication  twice  a  week  for  two 
weeks  prior  to  the  hearing  upon  the  petition 
and  shall  be  by  publication  on  Mondays  and 
Thursdays,  if  there  is  a  newspaper  published 
on  Mondays  and  Thursdays  In  the  county 
where  publication  is  made,  and  so  far  as 
practicable  othei  notices  by  publication  shall 
be  given  on  Mondays  and  Thursdays. 
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8.  The  newspapers  In  which  the  notices 
and  orders  provided  for  by  chapter  274  of 
the  General  Laws  are  to  be  made  are  hereby 
designated  as  follows: 

Providence  county:  Providence  Dally 
Journal. 

Kent  county:  If  all  the  Insolvents  reside 
In  East  Greenwich,  the  publication  shall  be 
made  in  the  R.  I.  Pendulum;  if  in  Warwick, 
In  the  Pawtuxet  Valley  Dally  Times;  if  in 
other  towns  in  Kent  county,  in  the  Pawtuxet 
Valley  Gleaner. 

Newport  county:   Newport  Dally  News. 

Bristol  county:    Bristol  Phenix. 

Washington  county:  If  all  the  Insolvents 
reside  in  North  Kingstown  or  Exeter,  the 
publication  shall  be  made  in  the  Wickford 
Standard;  if  in  South  Kingstown,  the  district 
of  Narragansett  or  Richmond,  In  the  Narra- 
gansett  Herald;  If  in  any  other  town  in 
Washington  county,  In  the  Westerly  Trib- 
une. Special  qrder  may  be  made  for  cases 
for  which  provision  is  not  hereby  made. 

4.  The  R.  I.  Hospital  Trust  Company,  the 
Industrial  Trust  Company,  the  Union  Trust 
Company,  and  all  national  banks  located  in 
this  state,  are  hereby  designated  as  deposi- 
tories of  the  court. 

5.  The  sum  of  $50  shall  be  deposited  with 
the  clerk  by  the  petitioner  at  the  time  of 
filing  any  petition  in  insolvency.  This  sum 
shall  be  applied  for  register's  compensation 
and  clerk's  compensation  and  expenses  in 
the  following  manner:  The  sum  of  $30  shall 
be  paid  to  the  register  as  soon  as  the  cause 
is  referred  to  him;  the  sum  of  $20  shall  be 
applied  by  the  clerk  for  compensation  and 
expenses  incurred  In  giving  notices  by  pub- 
lication and  otherwise,  and  for  Issuing  pro- 
cess, and  If  there  be  any  surplus  the  same 
shall  be  paid  over  to  the  assignee.  In  in- 
voluntary petitions  in  Insolvency,  if  the  re- 
spondent be  adjudged  insolvent,  the  petition- 
er shall  be  allowed  said  sum  of  $50  as  a  pre- 
ferred claim  against  the  insolvent  estate, 
and  if  the  respondent  be  not  adjudged  in- 
solvent the  amount  remaining  after  paying 
clerk's  compensation  and  expenses  shall  be 
refunded  to  the  petitioner.  In  special  cases 
the  court  may  order  additional  deposits  to 
be'  made. 

6.  The  sum  of  $1  shall  be  paid  by  a  creditor 
for  making  out  a  proof  of  claim  and  ad- 
ministering oath  thereto,  and  said  sum  of 


$1  shall  be  a  preferred  claim  against  the  as- 
signed estate. 

RELATING  TO  APPLICATIONS  FOR  AD- 
MISSION TO  THE  BAR. 
(April  8,  1896.) 

Committees  appointed  to  examine  the 
qualifications  of  applicants  for  admission  to 
the  bar  shall  file  with  their  reports  the  an- 
swers of  the  applicants  who  have  passed  the 
examinations. 

'  i 

RELATING  TO  NOTICES  TO  CREDITORS 

OF  INSOLVENTS. 

(September  26,  1896.) 

It  Is  hereby  ordered  that  the  clerk  give 
written  or  printed  notices  to  all  known  cred- 
itors of  any  person  or  corporation  who  may 
have  been  adjudged  insolvent  upon  credit- 
ors' petition,  of  the  first  general  meeting  of 
creditors  for  the  proof  of  claims  and  election 
of  an  assignee  or  assignees  of  such  insolvent, 
by  depositing  in  the  post  office  the  same, 
post  paid,  to  such  creditor's  address  as  shall 
appear  by  the  schedule  filed  by  the  insolvent. 

RELATING  TO  APPLICANTS  FOR  ADMIS- 
SION TO  THE  BAR. 
(October  29,  1897.) 

'  1.  Applicants  for  admission  to  the  bar, 
who  shall  be  of  good  moral  character  and  at 
least  twenty-one  years  of  age,  and  who, 
having  received  a  classical  education,  Shall 
have  studied  law  two  yearB  in  the  office  of 
an  attorney  and  counsellor  at  law,  or  two 
years  in  some  law  school  in  the  country  and 
the  office  of  an.  attorney  and  counsellor,  six 
months  of  which  time  of  study,  at  least, 
shall  in  all  cases  have  been  in  the  office  of 
an  attorney  and  counsellor  In  this  state,  and 
who  shall,  as  a  further  evidence  of  their 
qualifications,  have  sustained  a  satisfactory 
examination  by  an  examining  committee,  to 
be  appointed  by  the  supreme  court  at  each 
term  in  the  county  of  Providence,  or  who, 
not  having  lecelved  a  classical  education, 
shall  have  studied  law  three  years  and  have 
sustained  a  satisfactory  examination  in  man- 
ner aforesaid,  shall  be  admitted  attorneys 
and  counsellors  of  the  supreme  court,  and  as 
such  shall  have  right  to  practice  In  all  tb» 
courts  of  this  state 
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WETZEL  t.  PHILADELPHIA  TRACTION 

CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  17, 

1888.) 

Collision  or  Cars  or  Oiffbrbm*  Linbs— Ikjobt 
to  Employs. 
Act  April  4,  1868  (P.  L  58)  5  1,  declaring 
that  when  any  person  shall  be  injured  while 
lawfully  employed  on  the  road  of  a  railroad 
company,  of  which  company  he  is  not  an  em- 
ploye, his  right  of  action  against  it  shall  be  such 
only  as  he  would  have  if  an  employe  of  it,  has 
no  application  to  the  case  of  a  conductor  of  one 
street-car  company  injured  while  in  his  car  on 
the  track  of  his  company  by  collision  with  the 
car  of  another  company,  caused  by  the  negli- 
gent attempt  of  the  motorman  of  the  latter  to 
cross  in  front  of  his  car. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Washington  W.  Wetzel  against 
the  Philadelphia  Traction  Company  for  in- 
jury received  by  plaintiff,  a  conductor  of  a 
car  of  the  People's  Traction  Company,  from 
collision  of  his  car  while  on  the  track  of  the 
People's  Traction  Company  with  a  car  of  de- 
fendant company,  caused  by  the  negligent  at- 
tempt of  the  motorman  thereof  to  cross  in 
front  of  plaintiff's  car.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Affirmed. 

Henry  C.  McDevltt  and  Thomas  Learning, 
for  appellant.    B.  O.  Mlchener,  for  appellee. 

STERRETT,  C.  J.  That  this  case  Involved 
cardinal  questions  of  fact  which  the  court  be- 
low was  bound  to  submit  to  the  jury  for 
their  consideration  and  determination  is  too 
clear  to  admit  of  any  rational  doubt  It  was 
accordingly  submitted  by  the  learned  trial 
judge  in  a  clear,  Impartial,  and  fully  adequate 
charge  that  Is  beyond  the  reach  of  any  ad- 
verse criticism  of  the  defendant  After  con- 
cisely and  accurately  instructing  the  jury  as  to 
the  law  applicable  to  such  facts  as  the  evi- 
dence tended  to  prove,  he  further  instructed1 
them,  in  the  very  words  of  defendant's  first 
three  points  for  charge,  thus:  (1)  "If  the 
Jury  believes  from  the  evidence  that  the  col- 
lision was  due  to  the  negligence  of  the  motor- 
man  of  the  People's  Traction  Company,  then 
the  plaintiff,  being  the  conductor  of  the  same 
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company,  cannot  recover.M  (2)  "If  the  Jury 
believes  from  the  evidence  that  the"  collision 
was  due  to  the  negligence  of  both  motormen, 
then  the  plaintiff's  right  to  recover  Is  barred." 
(8)  "The  plaintiff,  in  order  to  recover  in  this 
case,  must  prove  affirmatively  that  neither 
himself  nor  the  motorman  of  the  car  upon 
which  they  both  worked  were  guilty  of  negli- 
gence, and  that  the  servants  of  the  defendant 
company,  and  they  alone,  were  negligent  and 
that  their  negligence  was  the  proximate  cause 
of  the  Injury."  The  first  clause  of  this  prop- 
osition is  more  favorable  to  defendant  com- 
pany than  It  should  have  been.  In  making 
out  his  case,  the  plaintiff  was  not  bound  to 
prove  such  negative  facts.  Canal  Co.  v.  Bent- 
ley,  66  Pa.  St  80,  33;  Bradwell  v.  Railway 
Co.,  189  Pa.  St  404,  413,  20  Atl.  1046;  Baker 
v.  Gas  Co.,  157  Pa.  St  593,  600,  27  Atl.  789'. 
The  verdict  for  plaintiff  necessarily  implies 
that  the  Jury  found  in  accordance  with  the 
third  proposition,  supra,  "that  neither  [the 
plaintiff]  himself  nor  the  motorman  of  the 
car  upon  which  they  both  worked  were  guilty 
of  negligence,  and  that  the  servants  of  the 
defendant  company,  and  they  alone,  were 
negligent  and  that  their  negligence  was  the 
proximate  cause  of  the  injury."  It  also  im- 
plies that  the  Jury  were  unable  to  find  the 
facts  on  which  either  the  first  or  the  second 
proposition,  supra,  is  predicated,  for  other- 
wise their  verdict  would  have  been  for  the 
defendant  It  follows,  therefore,  that  under 
each  of  the  three  foregoing  requests  for  in- 
struction submitted  by  defendant  and  affirm- 
ed by  the  court  the  Jury  found  the  facts 
against  the  company.  That  practically  dis- 
posed of  its  entire  defense.  But  in  addition 
to  said  requests,  the  defendant,  in  its  fourth 
and  last  point  asked  the  court  to  charge  that 
"under  all  the  evidence,  the  verdict  should 
be  for  the  defendant"  Refusal  to  give  this 
binding  instruction,  and  thus  take  the  case 
from  the  jury,  constitutes  the  only  assign- 
ment of  error  on  the  record.  In  view  of  the 
fact,  clearly  and  conclusively  shown  by  the 
testimony,  that  controlling  questions  of  fact 
for  the  exclusive  consideration  of  the  Jury 
were  presented,  and  had  to  be  submitted  to 
them,   the   learned  Judge   was   undoubtedly 
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right  In  refusing  to  charge  as  requested.  That 
such  disputed  questions  of  fact  were  present- 
ed is  evidenced  by  the  defendant's  first, 
second,  and  third  points  for  charge,  supra. 
While  those  and  similar,  questions,  requiring 
submission  of  the  case  to  the  Jury,  were  clear- 
ly presented,  there  is  nothing  whatever  in 
the  record,  from  beginning  to  end,  that  would 
have  warranted  the  court  in  directing  a  ver- 
dict for  the  defendant.  The  act  of  April  4, 
1868  (P.  L.  58),  is  Inapplicable  to  any  of  the 
facts  of  this  case.  Further  elaboration  is 
unnecessary.     Judgment  affirmed. 


(183  Pa.  8t  647) 

Appeal  of  VAN  DYKE  et  al. 
(Supreme   Court  of  Pennsylvania.     Jan.  8, 
1898.) 
Administrators — Liability  for  Interest  on  Es- 
tate Funds. 

1.  An  intestate  had  kept  an  account  with  a 
bank  for  some  time  before  his  death,  on  which 
he  was  allowed  interest  on  daily  balances.  Such 
account  was  continued  by  the  administrator  for 
several  months,  and  then  deposited  to  the  es- 
tate's credit  in  his  private  bank,  where  the  ac- 
count ran  for  several  years.  Hdd,  that  the  ad- 
ministrator was  chargeable  with  interest. 

2.  The  administrator  was  liable  only  for  the 
sum  which  might  reasonably  have  been  obtain- 
ed as  interest  if  the  account  bad  not  been  trans- 
ferred. 

Appeal  from  orphans'  court,  Westmore- 
land county. 

Judicial  settlement  of  the  account  of  M. 
M.  Dick,  administrator  of  the  estate  of 
James  A.  Dick,  deceased,  filed  by  W.  S.  Van 
Dyke  and  another,  executors  of  the  estate  of 
such  administrator.  From  a  decree  dismiss- 
ing their  exceptions  to  and  confirming  the 
report  of  the  auditor  surcharging  said  ac- 
count with  interest  at  the  rate  of  6  per  cent 
on  certain  funds  in  the  hands  of  said  ad- 
ministrator, and  disallowing  commissions 
charged,  his  executors  appeal.     Reversed. 

D.  S.  Atkinson  and  John  M.  Peoples,  for 
appellants.    Gaither  &  Woods,  for  appellee. 

WILLIAMS,  J.  James  A.  Dick  died  in 
July,  1886.  His  business  was  that  of  a  pri- 
vate banker  in  the  village  of  West  Newton, 
where  he  resided.  His  brother  M.  M.  Dick, 
who  lived  about  three  miles  away,  became 
administrator  of  his  estate.  The  Inventory 
was  made  up  largely  of  customers'  paper, 
which  was  held  by  the  bank,  and  the  liabili- 
ties were  principally  the  balances  due  to 
depositors  upon  their  accounts.  There  were 
a  few  claims  against  the  estate,  of  consid- 
erable amount,  that  were  contested,  but  the 
bulk  of  the  estate  was  easily  and  expedi- 
tiously settled.  So  true  was  this  that  the 
administrator  filed  his  first  administration 
account  at  the  end  of  nine  months  after  his 
appointment  showing  a  total  of  assets  ad- 
ministered upon  amounting  to  more  than 
$110,000.  From  the  settlement  of  this  ac- 
count iu  April,  1887,  until  June,  1895,  no 
further  account  was  filed.    At  the   latter 


date,  M.  M.  Dick  died.  The  appellants  are 
his  executors.  They  filed  the  final  account 
of  their  testator  as  administrator  of  James 
A.  Dick  in  September,  1895,  and  this  con- 
troversy Is  over  the  account  so  filed.  It  ap- 
pears that  James  A.  Dick  had  kept  an  ac- 
count with  the  Ft  Pitt  Bank  of  Pittsburg, 
for  some  time  before  his  death,  on  which  he 
was  allowed  a  small  rate  of  interest  on 
daily  balances.  This  account  was  continued 
by  M.  M.  Dick,  administrator,  for  several 
months  after  his  appointment  He  then 
withdrew  it  when  the  balance  standing  to 
the  credit  of  the  estate  was  nearly  $3,000, 
and  deposited  It  in  a  private  bank  which  he 
bad  started  In  West  Newton,  in  the  same 
office  occupied  by  his  brother  in  his  lifetime, 
and  under  the  direction  of  the  same  cashier. 
No  interest  was  allowed  upon  any  of  the 
money  deposited  to  the  credit  Of  the  estate 
In  the  M.  M.  Dick  bank,  although  the  ac- 
count ran  for  over  eight  years,  and  ordi- 
narily showed  a  considerable  balance  due  to 
the  estate,  reaching  at  times  to  about  $10,- 
000.  The  total  collections  and  deposits  in 
this  period  reached  about  $60,000,  and  the 
admitted  balance  due  the  estate  was  about 
$900  when  the  account  was  filed  by  the  ex- 
ecutors of  M.  M.  Dick.  An  account  was 
kept  In  the  same  bank  with  Mary  A.  Dick, 
widow  of  James  A.  Dick,  which  really  ought 
to  be  considered  as  part  of  the  account  of 
M.  M.  Dick,  administrator.  In  the  main, 
the  estate  appears  to  have  been  prudently 
and  successfully  managed,  and  the  treat- 
ment of  the  widow  to  have  been  considerate 
and  liberal.  It  is  alleged,  however,  that  the 
accountants  should  be  surcharged  with  In- 
terest and  that  their  commissions  should  be 
reduced.  A  question  Is  also  made  over  the 
proper  disposition  of  the  costs  of  the  pro- 
ceedings. As  to  interest  the  general  rule  Is 
that  one  who  has  the  custody  and  control  of 
a  trust  fund  should  make  such  investment 
of  It  as  to  secure,  If  practicable,  some  in- 
come from  it  for  the  benefit  of  those  ulti- 
mately interested  in  It  The  funds  of  this 
estate  were  so  Invested  for  some  months 
after  the  appointment  of  the  administrator. 
They  were  in  the  Ft.  Pitt  Bank  of  Pittsburg, 
subject  to  check,  but  bearing  interest  on  the 
daily  balances  in  favor  of  the  trust.  Not 
very  long  after  M.  M.  Dick  organized  his 
private  bank  at  West  Newton,  he  withdrew 
this  money  from  the  Ft.  Pitt  Bank,  and  de- 
posited it  in  his  own  bank,  to  his  credit  as 
administrator.  There  was  no  impropriety  in 
this  action  if  the  fund  was  not  the  loser  be- 
cause of  it.  If  he  had  allbwed  the  same 
rate  of  interest  being  paid  by  the  Ft  Pitt 
Bank,  the  fund  could  not  have  been  the 
loser.  He  did  not  do  so.  His  bank  had 
whatever  advantage  was  to  be  derived  from 
the  account  and  paid  nothing  for  It  This 
was  not  a  full  discharge  of  his  duty  to  the 
fund.  For  the  sum  which  might  reasonably 
have  been  obtained  as  Interest  if  the  ac- 
count had  not  been  transferred,  and  which 
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was  lost  by  reason  of  such  transfer,  the  ac- 
countants should  be  surcharged.  The  mis- 
take of  the  auditor  was  In  assuming  that 
this  was  at  the  rate  of  6  per  cent.  Such  a 
rate  Is  rarely,  if  ever,  paid  upon  an  open  ac- 
count which  Is  subject  to  check.  No  such 
rate  was  paid  by  the  Ft  Pitt  Bank,  nor  is 
there  any  evidence  tending  to  show  that  it 
could  have  been  obtained  from  any  reputable 
banker  In  that  region. 

Profits,  as  such,  are  very  clearly  not  de- 
mandable  In  this  case.  The  relation  treat- 
ed between  a  bank  and  its  customer  by  '-he 
deposit  of  money  is  that  of  debtor  and  cred- 
itor. The  debt  Is  payable  on  demand  when- 
ever and  In  whatever  sums  the  creditor 
chooses.  When  the  deposit  is  all  withdrawn, 
the  transaction  is  closed,  and  the  depositor 
has  no  right  to  call  on  his  banker  for  a 
statement  of  the  use  that  was  made  of  the 
money  while  It  was  in  bank,  or  for  an  ac- 
count of  the  profits  that  may  have  been 
made  by  means  of  it  The  surcharge  must 
rest  on  other  principles  than  those  invoked 
In  support  of  this  position.  The  holder  of 
such  a  fund  of  which  he  has  custody  for 
years,  with  a  considerable  balance  standing 
In  Its  favor,  owes  it  to  those  who  are  bene- 
ficially Interested  to  use  ordinary  diligence 
in  the  effort  to  invest  it  advantageously.  If 
he  deposits  it  In  his  own  bank,  he  should 
deal  with  it  on  liberal  terms,  as  responsible 
banks,  in  the  same  general  region,  would,  in 
the  ordinary  course  of  business,  have  dealt 
with  it  if  permitted  to  have  the  custody  of 
It  In  the  same  manner.  The  auditor  seems 
to  have  been  oppressed  by  what  he  regard- 
ed as  an  inconsistency  between  Roblnetf  a 
Appeal,  86  Pa.  St  174,  and  Hess'  Estate,  68 
Pa.  St  454.  No  such  Inconsistency  exists. 
In  the  first  of -these  cases,  the  administrator 
bad  continued  the  business  of  the  decedent 
with  the  stock  and  money  that  had  belonged 
to  him  In  bis  lifetime,  and  at  the  same  place 
which  he  had  previously  occupied.  We  held 
that  under  such  circumstances,  the  profit 
made  in  the  business  belonged  to  the  estate. 
The  reason  for  this  is  perfectly  apparent 
In  the  other  case  the  holder  of  the  trust  fund 
simply  deposited  It  in  bank  to  his  own  Indi- 
vidual credit  thus  clearly  mingling  the  trust 
fund  with  his  own  moneys.  But  he  made  no 
use  of  the  money  so  deposited,  and  received 
no  Interest  upon  It  He  therefore  made  no 
gain  from  the  trust  fund,  or  from  the  com- 
mingling of  it  with  his  own.  What  was  al- 
leged was  that  he  was  a  stockholder  in  the 
bank  where  the  account  was  kept  and  what 
was  asked  was  that  he  should  account  for 
some  supposed  profit  accruing  to  him  as  a 
stockholder  from  the  use  by  the  bank  of  the 
money  so  deposited  to  his  credit  We  de- 
clined to  enter  upon  the  investigation  pro- 
posed. The  accountant  had  made  a  mistake 
in  not  keeping  the  trust  fund  separate  from 
his  own,  but  he  had  not  gained  by  the  blun- 
der, nor  had  the  trust  fund  lost  thereby. 
The  assignments  of  error  relating  to  com- 


missions are  not  sustained.  The  evidence 
indicates  that  the  proceedings  on  the  Thom- 
as mortgage  were  undertaken  and  conducted 
under  the  directions  of  the  guardian,  and 
the  services  rendered  by  M.  M.  Dick  In  rela- 
tion to  them  related  to  matters  of  form,  in- 
volving very  little  attention  or  responsibil- 
ity. The  decree  must  be  set  aside,  and  the 
record  returned  to  the  court  below,  that  it 
may  be  corrected  In  accordance  with  this 
opinion,  as  to  the  calculation  of  interest  on 
balance.  We  think  the  costs  should  be 
equally  divided  between  the  accountants  and 
the  fund. 


OM  Pa.  St  »») 
In  re  WICK  ST. 
Appeal  of  CIT*  OF  PITTSBURG. 
(Supreme  Court  of  Pennsylvania.     Jan.  8, 
1896.) 
McmiOTPAL  Improvements — Special  Amssskents. 
The  cost  and  damages  occasioned  by  an  ex- 
pensive wall  and  embankment  erected  in  a  street 
for  the  sole  purpose  of  giving  access  thereto  to 
certain    private    property,    cannot    be   assessed 
against  other  private  property  abutting  on  such 
street 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Petition  by  Frederick  Mugele  and  others 
to  the  select  and  common  councils  of  the  city 
of  Pittsburg  for  a  street  improvement  The 
petition  was  granted,  and  from  a  decree  sus- 
taining exceptions  to  the  report  of  the  view- 
ers, and  setting  aside  the  assessment  for 
benefits,  the  city  appeals.     Affirmed. 

Clarence  Burleigh  and  T.  D.  Carnahan,  for 
appellant  McQuiston  &  Will  and  J.  M. 
Shields,  for  appellees. 

PER  CURIAM.  This  appeal  Is  from  the 
decree  of  the  common  pleas  sustaining  ap- 
pellees' exceptions  to  the  report  of  the  view- 
ers and  setting  aside  the  assessment  for  ben- 
efits, etc.  The  proceedings  were  commenced 
by  petition  to  the  select  and  common  coun- 
cils of  Pittsburg,  signed  by  the  appellees  and 
others,  constituting  a  majority  of  property 
owners  in  interest  and  number  abutting  on 
Wick  street  between  Caldwell  street  and 
Dinwiddle  street  praying  for  the  passage 
of  "an  ordinance  authorizing  the  grading, 
paving,  and  curbing  of  the  above-named 
Wick  street  between  the  points  named."  In 
accordance  with  this  petition,  the  ordinance 
was  passed  June  12,  1893,  and  on  March 
24th,  following,  the  grade  of  that  portion  of 
Wick  street  was  established  by  ordinance. 
After  the  contract  was  awarded,  and  a  con- 
siderable portion  of  the  work  done,  the  or 
dinance  of  February  2,  1895,  was  passed, 
materially  changing  the  grade  as  to  part  of 
the  street  This  does  not  appear  to  have 
been  done  for  the  purpose  of  correcting  any 
error  in  the  grade  as  previously  established, 
or  otherwise  improving  the  street  but  for 
the  benefit  of  private  property  not  on  the 
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One  of  the  street  The  character  of  this  re- 
—1  ■Minimi  grade,  and  Its  pernicious  effects, 
sxe  very  apparent.  It  necessitated  the  erec- 
tion of  a  stone  wall.  In  the  center  of  Wick 
street,  beginning  on  the  southern  line  of 
Diana  alley,  and  extending  northerly  about 
130  feet,  rising  in  height  from  about  2  feet 
at  one  end  to  9  feet  at  the  other.  That  por- 
tion of  the  40  foot  wide  street  was  thus  di- 
rided  into  two  alleyways,  each  11  feet  wide 
from  the  wall  to  the  curb,  and  each  con- 
structed at  a  different  grade,  so  that  at  one 
end  of  the  section  the  retaining  wall  In  the 
center  of  the  street  was  from  9  to  10  feet 
high,  and  at  the  other  about  2  feet  Refer- 
ring to  this  wall,  the  viewers  in  their  report 
say:  The  stone  wall  at  the  comer  of  Wick 
street  and  Diana  alley  was  not  essential  to 
the  construction  of  the  street  but  was  erect- 
ed along  the  middle  of  the  street  dividing 
the  same  at  that  point  •  •  •  into  two 
alley  ways.  *  *  *  for  the  purpose  of  giv- 
ing access  by  way  of  Diana  alley  to  certain 
private  property."  Without  considering  in 
detail  the  character  or  legality  of  the  so-call- 
ed improvement  resulting  from  the  re-estab- 
lished double  grade  of  part  of  the  street  or 
the  nature  or  extent  of  the  damages  and  as- 
sessments for  supposed  benefits,  It  is  enough 
to  say  that  the  cost  and  damages  occasion- 
ed by  an  expensive  wall  and  embankment 
erected  in  the  street  "for  the  purpose  of  giv- 
ing access  to  certain  private  property,"  can- 
not be  assessed  against  private  property 
abutting  thereon;  and  for  this  reason,  if  for 
no  other,  the  court  wisely  exercised  the  dis- 
cretion with  which  It  Is  invested  In  such 
cases  by  sustaining  the  exceptions  and  set- 
ting aside  the  assessment  of  benefits.  There 
Is  nothing  in  the  case  that  requires  further 
comment  Decree  affirmed,  and  appeal  dis- 
missed, at  the  costs  of  appellant 


Jan.  t. 


(184  Pa.  St.  108) 

McGAW  v.  HAMILTON. 

(Supreme  Court  of  Pennsylvania. 
1898.) 

Slaxdib — Pbivilbosd  ComfuaiCATtoss — Ques- 
tion  fOB  JOBT— MiUCL 

1.  The  question  of  whether  the  slanderous 
words  complained  of  were  uttered  during  the 
course  of  a  debate  in  a  legislative  body,  where 
there  is  evidence  that  they  were  not  >■  a  ques- 
tion for  the  jury. 

2.  A  statement  made  by  a  member  of  a  coun- 
cil in  discussing  a  daim  which  was  in  Judg- 
ment against  the  borough,  charging  the  claimant 
with  having  committed  perjury  in  another  mat- 
ter foreign  to  the  one  under  discussion,  is  not  a 
privileged  communication,  and  no  proof  of  ex- 
press malice  is  necessary. 

8.  A  member  of  a  council,  in  discussing  s  daim 
which  wss  in  judgment  against  the  borough, 
charged  the  claimant  with  having  committed 
perjury.  Htid,  that  the  question  as  to  whether 
the  perjury  charged  referred  to  some  proceeding 
foreign  to  the  one  under  discussion,  and  was 
therefore  slanderous,  is  for  the  jury. 

4.  The  question  whether  an  alleged  slanderous 
statement  was  malicious  and  wanton,  and  actu- 
ated by  motives  of  revenge,  and  designed  to  in- 


jure the  pfauntiff  under  the  etosk  «f  a  privileged 
communication,  is  for  the  jury. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  Homer  Tj.  McGaw  against  Wil- 
liam J.  Hamilton.  Judgment  for  defendant, 
and  plaintiff  appeals.     Reversed. 

William  Blaketey  and  William  A.  Slpe,  for 
appellant  A.  N.  Hunter  and  4.  P.  Hunter, 
for  appellee. 

GRKEN,  J.  This  was  an  action  to  recov- 
er damages  for  a  verbal  slander.  The  words 
uttered  charged  that  the  plaintiff  bad  sworn 
to  a  lie  In  a  proceeding  before  an  alderman. 
As  they  practically  charged  that  the  plain- 
tiff bad  committed  the  crime  of  perjury,  they 
were  actionable  per  se,  and  Implied  malice. 
The  defense  was  that  they  were  spoken  by 
the  defendant  aa  a  member  of  a  borough 
council,  and  In  the  course  of  a  debate  upon 
a  matter  In  which  the  plaintiff  was  interest- 
ed. It  seems  the  plaintiff,  who  was  a  print- 
er, had  presented  a  bill  for  printing  to  a  pre- 
vious council,  which  had  refused  to  psy  it 
and  the  plaintiff  had  thereupon  sued  the 
borough  before  an  alderman,  and  had  re- 
covered a  Judgment  for  the  amount  of  his 
bQL  At  a  meeting  of  the  council  held  oa 
May  23,  1896,  at  which  there  was  present 
a  number  of  citizens  in  addition  to  the  coun- 
cOmen,  the  president  of  council  called  the 
attention  of  the  members  to  the  subject  say- 
ing that  the  plaintiff  had  recovered  a  Judg- 
ment against  the  borough,  and  that  the  mat- 
ter had  been  submitted  to  the  borough  so- 
licitor, who  bad  advised  that  the  bill  should 
be  paid.  The  weight  of  the  testimony  was 
that  thereupon  the  defendant  arose,  and, 
pointing  towards  McGaw,  uttered  the  slan- 
derous words  in  question.  The  plaintiff  tes- 
tified that  the  words  were,  "That  man  Mc- 
Gaw there  swore  to  a  lie  at  Squire  Mad- 
den's  office  In  trying  this  case,"  Mr.  McCul- 
lough,  the  president  of  the  council,  said  the 
words  were,  "That  man  there  [turning  and 
pointing  to  Mr.  McGaw]  had  sworn  to  a  lie 
before  the  alderman."  Other  witnesses 
swore  to  the  utterance  of  the  words  in  some- 
what different  language,  but  all  of  them  tes- 
tified that  the  defendant  said  that  the  plain- 
tiff hsd  sworn  to  a  lie.  The  most  of  them 
said  it  was  at  the  squire's  office,  or  before 
an  alderman.  There  was  no  substantial  dif- 
ference on  this  subject  between  the  witness- 
es. The  defendant  alleged  that  the  words 
were  spoken  in  the  course  of  a  debate.  But 
the  plaintiff  claimed  that  there  was  no  de- 
bate In  progress  on  this  or  any  other  sub- 
ject; that  there  was  no  motion  pending  on 
this  or  any  other  subject;  that  there  was 
no  motion  pending  in  relation  to  this  particu- 
lar matter;  and  that  the  words  were  utter- 
ed ruthlessly,  and  maliciously,  and  without 
any  discussion.  There  was  considerable  tes- 
timony In  support  of  this  contention.  All 
the  witnesses  concur  that  that*  was  no  sso 
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don  pending.  The  chairman  Bald:  "After 
the  matter  had  been  presented  by  myself  as 
chairman  of  the  council,— I  was  also  chair- 
man of  the  finance  committee,— Mr.  Hamil- 
ton took  occasion  to  rise  to  his  feet,  and  ob- 
ject to  the  payment  of  the  bill,  giving  as 
his  ground  that  that  man  there  [turning 
and  pointing  to  Mr.  McGaw]  had  sworn  to  a 
lie  before  the  alderman.' "  He  further  said: 
"There  had  been  no  motion  made.  The 
matter  had  just  come  up  for  discussion  out 
of  order  in  fact"  The  plaintiff  also  said: 
"As  soon  as  the  matter  was  mentioned,  and 
before  any  motion  had  been  made  to  consid- 
er the  matter,  he  sprang  to  his  feet,  and 
pointed  directly  at  me,  and  stated,  That 
man  McGaw  there  swore  to  a  lie  at  Squire 
Madden's  office  in  trying  this  case.' "  An- 
other witness,  James  Harrison,  said:  "Well, 
the  president  of  council  had  brought  up  that 
bill  of  McGaw's,  that  he  had  got  Judgment 
before  Squire  Madden  against  the  borough; 
and,  after  the  president  of  council  got 
through,  Mr.  Hamilton  rose  to  his  feet,  and 
says,  That  man  oyer  there  swore  to  a  lie 
down  at  the  alderman's  office.'  Q.  Pointing 
to  whom?  A.  Pointing  towards  Mr  Mc- 
Gaw." There  was  more  testimony  of  a 
similar  character,  which  it  is  not  necessary 
to  repeat. 

Now,  the  question  whether  the  slanderous 
words  were  uttered  during  the  course  of  a 
debate  in  a  legislative  body  1b  certainly  not 
a  question  of  law.  If  it  were  an  undisputed 
question  of  fact,  the  court  might  pronounce 
upon  It.  But  here  it  was  testi  fled  by  prac- 
tically all  the  witnesses  that  there  was  no 
debate  in  progress,  and  that  there  was  no 
motion  before  the  council.  The  substance  of 
the  evidence  was  that  the  president  had 
merely  stated  to  the  council  that  the  finance 
committee  had  considered  the  matter  of  the 
plaintiff's  bill,  and  had  referred  it  to  the 
borough  solicitor,  who  bad  advised  that  the 
bill  be  paid,  when  the  defendant  suddenly 
arose,  and  Immediately  uttered  the  slander- 
ous words.  Of  course,  a  member  of  a  legis- 
lative body  cannot  take  advantage  of  his 
official  position  to  give  expression  to  private 
slanders  against  others,  and  then  claim  that 
the  words  were  privileged,  because  they 
were  spoken  in  the  course  and  as  a  part  of 
a  public  discussion  of  a  pending  measure. 
In  13  Am.  &  Bng.  Enc.  Law,  p.  406,  speaking 
of  absolute  privilege,  it  is  said:  "But  this 
privilege  is  not  extended  to  words  spoken  un- 
officially, though  In  the  legislative  hall,  and 
while  the  legislature  is  in  session."'  In  Cof- 
fin v.  Coffin,  4  Mass.  1,  Parsons,  C.  J.,  deliv- 
ering the  opinion,  said:  "But  to  consider  ev- 
ery malicious  slander  uttered  by  a  citizen, 
who  Is  a  representative,  as  within  his  priv- 
ilege, because  it  was  uttered  In  the  walls 
of  the  representatives'  chamber  to  another 
member,  but  not  uttered  in  executing  his  of- 
ficial duty,  would  be  to  extend  the  privilege 
farther  than  was  Intended  by  the  people  or 
than  is  consistent  with  sound  policy,  and 


would  render  the  representatives'  chamber 
a  sanctuary  for  calumny."  In  Bradley  v. 
Heath,  12  Pick.  163,  Shaw,  O.  J.,  said,  speak- 
ing of  privileged  communications:  "If  the 
occasion  Is  used  merely  as  a  means  of  en- 
abling the  party  uttering  the  slander  to  in- 
dulge his  malice,  and  not  In  good  faith  to 
perform  his  duty,  or  make  a  communication 
useful  and  beneficial  to  others,  the  occasion 
will  furnish  no  excuse."  It  was  held  In 
White  v.  NIcholls,  3- How.  267,  that  though  a 
communication  be  privileged,  If  It  be  mall- 
clous,  an  action  lies;  but  the  plaintiff  must 
aver  and  prove  actual  malice.  Daniel,  J.,  de- 
livering the  opinion,  and  remarking  upon  the 
rule  as  to  privileged  communications,  said- 
'The  privilege  spoken  of  in  the  books  should, 
In  our  opinion,  be  taken  with  strong  and 
well-defined  qualifications.  It  properly  sig- 
nifies this,  and  nothing  more:  That  the  ex- 
cepted Instances  shall  so  far  change  the  or- 
dinary rule  with  respect  to  slanderous  or 
libelous  matter  as  to  remove  the  regular  and 
usual  presumption  of  malice,  and  to  make  it . 
Incumbent  on  the  party  complaining  to  show 
malice,  either  by  the  construction  of  the 
spoken  or  written  matter,  or  by  facte  and 
circumstances  connected  with  that  matter,  or 
with  the  situation  of  the  parties,  adequate 
to  authorize  the  conclusion."  It  was  held  In 
Gray  v.  Fentland,  2  Serg.  &  K.  23,  that  ac- 
cusations preferred  to  the  governor  against 
a  person  in  office  are  so  far  In  the  nature  of 
Judicial  proceedings  that  the  accuser  is  not 
held  to  prove  the  truth  of  them.  It  Is  excus- 
ed if  they  did  not  originate  in  malice  and 
without  probable  cause.  Teates,  J.,  speak- 
ing of  the  constitutional  provisions  protect- 
ing free  speech,  etc.,  said:  "Wherever,  un- 
der the  invidious  mask  of  consulting  the 
public  welfare,  he  renders  the  investigation 
of  the  conduct  of  a  public  officer  the  mere 
vehicle  of  private  malevolence,  and  a  Jury  on 
the  trial  shall  be  fully  satisfied  that  the  pub- 
lication was  wanton  and  malicious,  and 
without  probable  cause,  he  has  no  preten- 
sions to  escape  unpunished."  In  comment- 
ing upon  this  case  In  Brlggs  v.  Garrett,  111 
Pa.  St.  404,  2  Atl.  f>13,  Mr.  Justice  Paxson 
said:  "It  was  not  contended  in  that  case, 
nor  do  I  know  that  it  has  been  In  any  other, 
that  a  man  may  use  the  cloak  of  a  privile- 
ged communication  as  a  cover  for  malice  and 
falsehood."  In  the  same  case  he  defined  a 
privileged  communication  thus:  "A  comi 
municatlon,  to  be  privileged,  must  be  made 
upon  a  proper  occasion,  from  a  proper  mo- 
tive, and  must  be  based  upon  a  reasonable 
or  probable  cause.  '  When  so  made  in  good 
faith,  the  law  does  not  imply  malice  from 
the  communication  Itself  as  In  the  ordinary 
case  of  libel.  Actual  malice  must  be  proved' 
before  there  can  be  a  recovery."  At  the 
conclusion  of  the  opinion  in  Conroy  v.  Times, 
138  Pa.  St.  334,  21  Atl.  154,  our  Brother 
Mitchell  said:  "As  a  result,  we  are  of  opin- 
ion that,  where  the  publication  charges  an 
Indictable  offense,  the  presumption  of  inno- 
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cence  1b  prima  facie  evidence  of  falsity  and 
want  of  probable  cause,  and  sufficient  to  put 
defendant  to  proof  of  tie  facts  to  support  his 
claim  of  privilege.  It  follows  that  this  case 
should  have  been  allowed  to  go  to  the  jury." 
From  the  tenor  of  the  foregoing  authori- 
ties It  follows  that,  even  In  the  recognized 
cases  of  absolute  privilege,  It  is  not  enough 
that  the  slanderous  words  were  uttered  In  a 
legislative  hall,  or  In  a  court  of  justice,  to 
establish  a  claim  to  absolute  immunity.  A 
further  reference  must  be  had  to  the  cir- 
cumstances, and  to  the  occasion  of  the  par- 
ticular occurrence,  before  that  question  can 
be  determined.  We  have  already  alluded  to 
the  testimony  as  bearing  upon  the  question 
whether  the  words  were  uttered  in  debate 
upon  a  pending  motion.  The  weight  of  the 
evidence  on  that  subject  Is  In  the  negative, 
and  hence  Its  solution  would  have  to  be  re- 
ferred to  the  jury.  But  a  slight  further  ref- 
erence to  the  testimony  will  tend  to  eluci- 
date another  aspect  of  the  subject  The 
words  used  charged  the  plaintiff  with  hav- 
ing testified  to  a  falsehood  In  a  judicial  pro- 
ceeding before  a  magistrate.  What  had 
such  a  charge  as  that  to  do  with  the  pending 
matter?  There  was  no  question  of  the  per- 
sonal fitness  of  the  plaintiff  for  a  pending 
appointment  to.  office  before  the  council.  He 
had  recovered  a  judgment  against  the  bor- 
ough In  an  adversary  action  for  a  demand. 
The  claim  had  passed  to  judgment.  The 
words  spoken  by  the  defendant  did  not  con- 
nect the  alleged  perjury  with  that  action.  If 
they  were  uttered  as  to  some  other  proceed- 
ing, they  were  clearly  foreign  to  any  matter 
before  the  council;  and  In  that  event  the  ut- 
terance was  clearly  outside  the  pale  of  priv- 
ileged communications  in  any  aspect  of  the 
subject,  and  no  proof  of  express  malice 
would  be  necessary.  Who  Is  to  determine 
that  question?  Manifestly  the  jury  alone.  But, 
even  If  they  did  refer  to  the  testimony  of  the 
plaintiff  delivered  on  the  trial  of  that  case, 
how  does  It  result,  as  a  matter  of  law,  that 
they  came  within  the  limitations  of  an  abso- 
lute privileged  communication?  The  question 
as  to  the  justice  of  the  claim  was  not  before 
the  meeting.  It  had  passed  into  judgment,  and 
the  borough  solicitor  had  advised  the  pay- 
ment of  the  judgment.  Upon  the  mere  an- 
nouncement to  that  effect,  the  defendant  Im- 
mediately uttered  the  slanderous  words  In 
question,  when  no  motion  was  pending  and 
no  debate  was  proceeding.  Was  the  utter- 
ance malicious  and  wanton,  and  designed  to 
injure  the  plaintiff,  under  the  cloak  of  a 
privileged  communication?  Who  Is  to  deter- 
mine the  question?  Surely  not  the  court,  as 
a  matter  of  law.  There  was  other  evidence, 
as  to  a  cause  of  angry  dispute  between  the 
plaintiff  and  defendant  in  relation  to  the 
building  of  a  town  hall,  as  to  which  they 
were  upon  opposite  sides.  There  was  also 
some  evidence  of  threats  made  by  the  de- 
fendant against  the  plaintiff.  Was  the  de- 
fendant actuated  by  motives  of  revenge  and 


malice  on  that  account  In  uttering  the  words 
In  question?  All  these  things  were  for  the 
jury,  and  the  case  should  have  been  submit- 
ted to  them  under  all  the  evidence.  We  are 
of  opinion  that  It  was  error  to  withdraw  the 
case  from  the  jury.  Judgment  reversed,  and 
procedendo  awarded. 


(184  Pa.  St.  95'. 

SEMPLE  v.  GALLERY  et  aL 

(Supreme  Court  of  Pennsylvania.    Jan.  8, 
1898.) 

talal  —  coxpbtbkct  op  witness  —  rcleam  op 
Interest—  Preliminary:  Question- 
Conversion—  Limitations. 

1.  Under  Act  May  23,  1887  (P.  L.  158),  pro- 
viding that  a  person  incompetent  to  testify  as  a 
witness  because  of  interest  may  become  rally 
competent  "by  a  release  or  extinguishment,  in 
good  faith,  of  his  interest,  npon  which  good  faith 
the  trial  judge  shall  pass  as  a  preliminary  ques- 
tion," whether  such  release  has  been  executed 
in  good  faith  is  a  question  preliminary  to  the 
question  of  competency,  and  its  determination 
by  the  court  is  final. 

2.  Where  die  time  for  delivery  of  bonds  under 
a  contract  was  extended  by  agreement,  so  that 
the  seller  kept  them -in  his  possession,  the  fact 
that  he  improperly  converted  same  to  his  use 
will  not  permit  him  to  plead  limitation  as  a  bar, 
without  showing  that  the  buyer  had  notice  of 
the  fraud. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  Marion  Semple,  executrix  of  the 
will  of  William  Semple,  deceased,  against 
James  D.  Gallery  and  William  V.  Gallery, 
executors  of  the  last  will  of  James  Callery, 
deceased.  From  a  judgment  for  the  plaintiff, 
defendants  appeal.    Affirmed. 

Geo.  G.  Wilson,  Wm.  D.  Evans,  and  M.  W. 
Acheson,  Jr.,  for  appellants.  Johns  Mc- 
Cleave  and  D.  T.  Watson,  for  appellee. 

FELL,  J.  The  court,  at  the  time  a  witness 
was  called,  heard  testimony  on  the  question 
of  the  good  faith  of  an  assignment  by  which 
the  witness  had  devested  himself  of  all  in- 
terest In  the  controversy,  and  permitted  him 
to  testify.  At  the  close  of  the  testimony 
the  court  was  requested  to  submit  to  the  Jury 
the  same  question  on  which  it  had  passed, 
and  to  instruct  them  to  disregard  the  testi- 
mony of  the  witness  If  they  found  that  the 
assignment  had  not  been  made  in  good  faith. 
The  sixth  section  of  the  act  of  May  23,  1887 
(P.  L.  158),  provides  that  a  person  incompe- 
tent to  testify  as  a  witness  because  of  inter- 
est, may  become  fully  competent  "by  a  re- 
lease or  extinguishment,  in  good  faith,  of  his 
interest,  upon  which  good  faith  the  trial 
judge  shall  pass  as  a  preliminary  question.'' 
It  was  not  Intended  by  this  provision  to  make 
the  decision  of  the  court  subject  to  review 
by  the  jury,  and  to  change  the  long-estab- 
lished rule  of  evidence  that  it  Is  the  prov- 
ince of  the  court  finally  to  decide  preliminary 
questions  of  fact  upon  which  the  admissibil- 
ity of  testimony  depends.  Whether  a  re- 
lease has  been  executed  In  good  faith  is  a 
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question  preliminary  to  the  question  of  com- 
petency, and  as  such  It  Is  decided  as  a  pre- 
Umlnary  question;  but  Its  decision  is  not 
preliminary  merely  to  a  second  decision  by 
the  jury.  The  competency  of  a  witness  as 
to  questions  of  both  fact  and  law  Is  to  be 
determined  by  the  court. 

The  remaining  assignment  relates  to  the 
refusal  of  the  court  to  affirm  the  defendant's 
second  point,  and  to  direct  the  Jury  that 
there  could  be  no  recovery  because  of  the 
bar  of  the  statute  of  limitations.  The  trans- 
action does  not  appear  to  have  been  closed 
so  as  to  give  a  right  of  action  more  than  six 
yean  before  the  bringing  of  the  suit  The 
time  of  the  delivery  of  the  bonds  was  ex- 
tended by  agreement,  and  the  seller  was  al- 
lowed to  retain  them,  to  be  used  by  him  as 
collateral.  This  agreement  remained  In  force 
nntfl  his  death.  The  defendant  cannot  now 
take  advantage  of  the  fact  that  the  bonds 
had  not  been  used  In  accordance  with  the 
agreement,  hut  had  been  Improperly  convert- 
ed without  proof  that  the  buyer  had  notice  of 
the  deception  practiced.  Hughes  v.  Bank, 
110  Pa.  St  429,  1  Atl.  417.    The  Judgment  Is 


084  Pa.  St  118) 

BALDWIN  v.  VON  DHR  AHH. 

(Supreme  Court  of  Pennsylvania.     Jan.  8, 

1898.) 

Amu. — Review  —  Sdfficirnct  of  Evnusca— 

INSTBUOTIOJIS— DaXAOKS. 

1.  In  malicious  prosecution,  where  two  succes- 
sive juries  agreed  on  substantially  the,  same  ver- 
dict in  favor  of  plaintiff,  which  appears  to  have 
been  acquiesced  in  by  the  trial  court,  such  ver- 
dict will  not  be  disturbed. 

2.  A  charge  as  to  the  weight  of  evidence  is 
properly  refused. 

3.  In  malicious  prosecution,  it  is  proper  to  re- 
fuse to  limit  the  damages  to  compensation,  where 
the  evidence  Justifies  submission  of  the  question 
of  punitive  damages. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county. 

Action  by  Mark  Baldwin  against  Chris  Von 
Der  Ahe.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

J.  S.  ft  E.  O.  Ferguson,  for  appellant 
O'Brien  ft  Ashley,  for  appellee. 

PER  CURIAM.  This  action  of  trespass 
for  malicious  prosecution  was  twice  tried  by 
Jury,  and  each  trial  resulted  in  a  verdict  for 
substantially  the  same  sum  in  favor  of  the 
plaintiff.  The  case  depended  on  questions 
of  fact  which  were  clearly  for  the  considera- 
tion of  the  Jury,  and  it  was  accordingly  sub- 
mitted to  them  by  the  learned  trial  Judge  in 
a  fair  and  Impartial  charge,  In  which  six 
of  the  defendant's  nine  points,  Including  his 
request  for  instructions  as  to  "advice  of 
counsel,"  etc.,  were  affirmed.  The  remain- 
ing three  points  were  rightly  refused.  In 
one  of  them  the  court  was  In  effect  request- 
ed to  instruct  the  Jury  as  to  the  weight  of 
the  evidence.    This,  as  the  learned  Judge 


very  properly  said,  was  a  question  for  the 
Jury.  In  view  of  the  evidence  properly  be- 
fore the  jury,  they  could  not  have  been  di- 
rected to  find  for  the  defendant;  nor  should 
the  amount  recoverable  as  damages  have 
been  limited  by  the  court  to  mere  compen- 
sation. The  evidence  was  quite  sufficient  to 
Justify  submission  of  the  questions  of  prob- 
able cause,  malice,  and  damages,  compen- 
satory or  punitive;  and  as  to  the  manner  In 
which  these  questions  were  submitted  the 
defendant  has  no  just  reason  to  complain. 
In  view  of  the  fact  that  two  successive  Ju- 
ries have  agreed  upon  substantially  the 
same  verdict  which  appears  to  have  been  ac- 
quiesced in  by  the  trial  court,  it  is  unrea- 
sonable, as  well  as  useless,  to  urge  upon  us 
a  revision  of  the  verdict.  There  is  nothing 
in  either  of  the  specifications  of  error  that 
requires  further  notice.   Judgment  affirmed. 


(183  Pa.  St  576) 

POTTER  v.  NATURAL  GAS  CO. 

(Supreme  Court  of   Pennsylvania.     Jan.  ft, 

1898.) 

Negligence   and    Conthibutobt    Negligence — 

Proximate  Cause — Questions  fob  Jcrt 

—Evidence— Instructions. 

1.  In  an  action  against  a  natural  gas  company 
it  appeared  that  plaintiff  was  driving,  in  the 
night,  along  a  highway;  that  one  wheel  scraped 
an  iron  gas  pipe,  whicn,  it  was  alleged,  defend- 
ant had  permitted  to  remain  on  the  wagon  track; 
that  the  mare  he  was  driving  took  fright  and 
kicked  over  the  cart;  that  plaintiff's  knee  was 
badly  injured,  probably  by  a  kick  by  the  mare. 
Held,  that  the  question  whether  defendant's  neg- 
ligence was  the  proximate  cause  of  the  injury 
was  for  the  jury. 

2.  It  appeared  that  the  pipe  had  been  laid 
along  the  fence  running  parallel  with  the  road, 
where  defendant  had  a  right  to  lay  it  and  that 
in  some  manner  it  had  been  moved  over  on  the 
track.  There  was  evidence  that  it  had  been 
there  for  some  time,  field,  that  the  question 
of  defendant's  negligence  was  for  the  jury. 

8.  Where  it  appeared  that  plaintiff  knew  the 
pipe  was  in  the  road,  the  question  of  contribu- 
tory negligence  was  for  the  jury. 

4.  Evidence  showing  the  nature  of  the  obstruc- 
tion; that  witness'  horse,  a  few  weeks  before 
plaintiff's  accident,  had  taken  fright  at  the  noise 
made  by  a  scraping  wheel  on  said  pipe;  and  that 
his  horse  was  a  very  quiet  one, — was  relevant 
and  admissible. 

5.  Evidence  that  the  pipe  had  been  displaced, 
and  was  seen  in  the  roadbed  soon  after  it  was 
laid,  and  that  witness  had  passed  there  about 
once  a  week  until  after  the  September  immedi- 
ately preceding  the  accident  in  November,  and 
it  was  still  on  the  road,  was  admissible. 

6.  Plaintiff  could  testify  that  up  to  the  time  of 
his  injury  he  bad  no  knowledge  of  any  other 
person  coming  into  collision  with  the  pipe,  it  ap- 
pearing that  he  knew  the  pipe  was  on  the  road, 
and  defendant  claiming  that  because  of  .such 
knowledge  he  was  guilty  of  contributory  negli- 
gence. 

7.  Where  defendant  offered  evidence  that 
plaintiff's  mare  was  a  vicious  animal,  and  that 
its  owner  had  not  used  her,  it  was  proper  to  per- 
mit plaintiff  to  show,  on  rebuttal,  that  the  reason 
the  mare  was  not  used  by  such  owner  was  be- 
cause he  had  other  horses,  and  had  not  work 
enough  for  all. 

8.  The  court  charged  that  plaintiff  was  admit- 
tedly injured  by  the  kick  of  his  mare;  that  the 
burden  was  on  him  to  show  that  this  act  was 
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caused  by  defendant's  negligence;  and  that  be 
bad  offered  evidence  that  the  natural  result  of 
leaving  the  pipe  in  the  road  was  to  frighten 
horses,  because  a  vehicle  would  probably  strike 
it  Held  not  open  to  the  objection  that  the  effect 
was  to  permit  the  jury  to  find  that  defendant's 
negligence  resulted  m  plaintiffs  injury,  from  ev- 
idence not  offered  for  that  purpose,  when  the 
preceding  instruction  was  that  the  testimony 
that  other  vehicles  had  struck  the  pipe,  and  the 
horses  had  in  consequence  taken  fright,  was  ad- 
mitted only  to  show  that  the  situation  of  the 
pipe  was  such  that,  if  an  iron  tire  scraped  it, 
the  sound  was  sufficient  to  terrify  the  ordinary 
horse. 

Appeal  from  court  of  common  pleas,  Wash- 
ington county. 

Action  by  W.  O.  Potter  against  the  Natural 
Gas  Company  of  West  Virginia  for  personal 
injuries  caused  by  defendant's  negligence. 
Prom  a  judgment  for  plaintiff,  defendant 
appeals.     Affirmed.. 

David  Sterrett  C.  C.  Sterrett,  and  Boyd 
&  E.  E.  Crumrine,  for  appellant.  Parker  & 
McIIvalne,  for  appellee. 

DEAN,  3.  On  November  1,  1895,  In  the 
evening,  the  plaintiff,  a  school  teacher,  in 
East  Flnley  township,  Washington  county, 
was  driving  home  from  his  school  in  a  one- 
horse,  two-wheeled  Canton  cart  In  going 
along  the  highway  the  right  cart  wheel 
struck  and  scraped  a  two-Inch  iron  pipe  at 
the  side  of  the  road.  The  mare  he  was  driv- 
ing took  fright,  jumped  to  one  side,  and 
kicked  over  the  front  of  the  cart  Plaintiff 
was  thrown  backward  out  of  the  cart  and 
the  mare  ran  away.  He  was  seriously  in- 
jured, his  kneepan  being  broken  into  three 
pieces.  The  pipe  was  part  of  a  feed  line, 
laid  by  defendant  from  a  gas  well  in  the 
township  to  its  main,  about  a  mile  distant 
At  the  point  on  the  public  road  where  the 
accident  happened  a  cut  through  a  ridge,  at 
right  angles  to  the  road,  had  been  made  for 
the  roadbed,  which  last  at  the  surface  or 
wagon  track,  was  8  feet  6  inches.  The 
gauge  of  plaintiff's  cart  wheels  was  5  feet  2 
inches.  The  defendant  had  laid  Its  pipe  on 
the  bank  above  the  cut  close  to  a  post  and 
rail  fence,  within  about  two  feet  horizontally 
from  the  track  on  the  highway,  but  the 
height  of  the  bank  above  it  Either  from 
the  effect  of  changes  of  the  weather  on  iron, 
or  by  physical  force,  the  pipe  at  this  point 
had  been  moved  from  its  original  position, 
and  was  thrown,  In  a  curve,  out  from  the 
fence,  and  down  Into  the  cut  so  as  to  be 
over  on  the  wagon  track  about  a  foot  It 
was  shown  that  this  had  been  the  situation 
of  the  pipe  for  at  least  some  weeks,  and 
perhaps  months,  before  the  accident  Plain- 
tiff, alleging  his  Injury  was  caused  by  de- 
fendant's negligence  in  permitting  the  pipe 
to  remain  on  the  highway,  brdught  suit  for 
damages.  At  the  trial  in  the  court  below 
the  statutory  right  to  lay  the  pipe  along  the 
fence  at  the  side  of  the  highway  was  con- 
ceded. Plaintiff  averred,  however,  that  it 
was  defendant's  duty  to  keep  it  there,  and, 


having  wholly  failed  In  this  duty,  It  was 
negligent  There  was  some  conflict  In  the 
evidence  as  to  the  exact  location  of  the  pipe 
in  the  highway  when  the  cart  struck  it  As 
plaintiff  admitted  that  he  had  traveled  the 
road  almost  daily,  it  was  urged  by  defend- 
ant he  was  either  negligent  in  driving  on  a 
to  him  known  obstructed  road,  or  else  negli- 
gent in  not  exercising  care  to  avoid  the  ob- 
struction, by  keeping  further  from  It  Tbe 
court  submitted  to  the  Jury  four  questions: 
(1)  Did  the  evidence  show  the  company  neg- 
ligently permitted  the  pipe  to  remain  dis- 
placed, so  as  to  endanger  travel  on  the 
highway?  (2)  Was  this  negligence  the  prox- 
imate cause  of  plaintiff's  Injury  (the  broken 
kneepan),  or  was  it  the  not  reasonably  to 
be  foreseen  action  of  a  vicious,  easily  fright- 
ened animal?  (3)  Was  the  accident  in  any 
degree  attributable  to  plaintiff's  negligence? 
If  these  three  questions  were  answered  In 
plaintiff's  favor,  then,  (4)  what  damage  did 
he  sustain?  The  verdict  was  for  plaintiff  in 
a  sum  of  $1,178.76,  and  we  have  this  appeal 
by  defendant 

Eighteen  errors  are  assigned.  The  sev- 
enth to  thirteenth,  Inclusive,  allege  error  In 
not  directing  a  verdict  for  defendant  and  In 
submitting  to  the  Jury  the  evidence  as  to 
whether  the  alleged  negligence,  if  proven, 
was  the  proximate  cause  of  the  Injury.  A 
careful  perusal  of  the  testimony  satisfies  us 
the  case  was  one  for  the  jury,  as  the  learned 
trial  judge  put  It  In  no  view  of  the  evi- 
dence would  he  have  been  warranted  in  per- 
emptorily directing  a  verdict  for  defendant 
Just  what  were  the  facts  tending  to  show 
negligence  by  defendant  was  not  beyond 
controversy,  and,  If  established,  the  Infer- 
ence that  defendant  claimed  should  be 
dra,wn  from  them  did  not  necessarily  follow. 
Did  the  noise  occasioned  by  the  scraping 
contact  of  the  Iron  tire  cause,  the  fright? 
Was  this  fright  the  natural  and  probable 
result  of  such  a  circumstance,  or  was  It  one 
Incapable  of  ordinary  foresight?  Was  the 
kick  of  the  mare  the  last  In  the  rapid  suc- 
cession of  events,  part  of  a  natural  whole, 
so  linked  together  that  the  kick  was  not  an 
Independent  intervening  cause?  Was  the 
animal  an  exceptional  one  in  habits,  and 
therefore  one  the  defendant  was  not  bound 
by  ordinary  care  to  prepare  for?  These  and 
other  Inferences  were  all  for  the  jury.  If 
tbe  pipe,  with  knowledge  of  defendant  had 
been  in  the  middle  of  the  road,  and  a  stranger 
had  in  the  dark  driven  over  it  wrecked  his 
vehicle,  and  sustained  personal  injury,  there 
would  have  been  but  one  reasonable  Infer- 
ence,—negligence  on  part  of  defendant  If 
the  displacement  of  the  pipe,  unknown  to 
defendant  had  been  caused  by  an  extraordi- 
nary storm,  or  by  malice,  immediately  be- 
fore the  accident  there  could  have  been  but 
one  reasonable  inference,— no  negligence  on 
part  of  defendant  But  under  the  peculiar 
and  disputed  circumstances  here  testified  to, 
It  was  certainly  a  case,  both  on  the  facts  and 
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Inference*  from  them,  for  the  Jury;  and  all 
our  cases,  from  Hoag  t.  Railroad  Co.,  86  Pa. 
St  288,  down  to  Wilson  v.  Railroad  Co.,  177 
Pa.  St.  812,  86  AtL  677,  Invariably  so  decide, 
lost  bow  the  plaintiff's  knee  was  Injured 
was  for  the  jury;  hut,  assuming  It  to  be  the 
fact,  as  Is  highly  probable,  that  it  was  from 
an  Immediate  kick  by  the  frightened  animal, 
then,  taking  into  view  the  usual  character 
and  habit  of  the  horse  when  affrighted,  was 
that  a  natural  or  probable  result  from  the 
negligently  misplaced  pipe?  The  question 
is  not  whether  defendant  ought  to  have  fore- 
seen the  kick,  but  could  it  have  reasonably 
foreseen  the  fright?  That  the  animal  will 
then  commit  some  unforeseeable  act,  danger- 
ous to  the  driver 'or  to  those  within  reach 
of  him.  Is  almost  as  certain  as  that  he  will 
mend  his  pace  at  a  stroke  of  the  whip.  As 
is  said  in  Railroad  Go.  v.  Hope,  80  Pa.  St 
373:  "Hie  practical  knowledge  and  common 
sense  of  the  Jury,  applied  to  the  evidence, 
steps  in  to  determine  whether  the  Injury  Is 
the  real  proximate  result  of  the  negligence, 
or,  by  reason  of  intervening  or  Independent 
causes,  must  be  regarded  as  too  remote,  and 
the  result  not  within  the  probable  foresight 
of  the  party  whose  negligence  is  alleged  to 
have  produced  it"  All  the  points  raised  by 
these  seven  assignments  of  error  touch  the 
same  question.  The  instruction  was  clear, 
and  Is  sustained  by  all  our  cases.  There- 
fore they  are  overruled. 

The  fourteenth  to  eighteenth  assignments, 
Inclusive,  complain  of  error  in  the  instruc- 
tion as  to  contributory  negligence.  Counsel 
for  defendant  In  his  fourth  written  point  in 
effect  asked  the  court  to  charge  peremp- 
torily that  plaintiff  was  guilty  of  contribu- 
tory negligence,  and  therefore  could  not  re- 
cover. This  request  was  based  on  the  as- 
sumption that  plaintiff  knew  the  pipe  line 
▼as  there,  and  that  by  ordinary  care  he 
could  have  avoided  striking  it  The  plaintiff 
did  know  it  was  there.  Whether  from  that 
fact  ordinary  care  dictated  he  should  walk 
to  his  home  from  the  school  house,  or  drive 
miles  around  on  some  other  road  to  reach  it 
in  view  of  the  nature  of  the  obstruction, 
were  questions  for  the  Jury;  and  whether 
taking  his  usual  and  direct  road  home,  by 
his  usual  method  of  travel,  he  could  have 
avoided  the  pipe  by  ordinarily  careful  driv- 
ing, was  also  for  the  Jury.  One  who  delib- 
erately chooses  an  obviously  dangerous  way, 
which  by  a  little  inconvenience  be  may 
avoid,  is  held  to  be  guilty  of  contributory 
negligence.  Bat  the  nature  of  this  peril, 
and  whether  it  could  reasonably  have  been 
avoided,  and  whether  care  in  driving  was  ex- 
ercised, were  all  questions  for  the  jury.  Ex- 
cept In  his  refusal  to  peremptorily  Instruct 
for  defendant  the  learned  Judge  gave  to  the 
jury,  in  substance,  exactly  the  charge  asked 
for  by  defendant  in  its  written  points.  The 
ninth  and  tenth  prayers  were  affirmed  in  the 
language  presented,  the  court  at  the  same 
time  very  properly  calling  attention,  how- 


ever, to  the  undoubted  law  that  plaintiff 
was  bound  only  to  exercise  ordinary  care. 
The  instruction  as  to  what  constituted  negli- 
gence on  part  of  defendant  the  distinction 
between  remote  and  proximate  cause,  and 
also  what  would  constitute  contributory  neg- 
ligence on  part  of  plaintiff,  was  unexcep- 
tionable. 

The  first,  Becond,  third,  fifth,  and  sixth  as- 
signments are  to  the  rulings  of  the  court  on 
offers  of  evidence  by  plaintiff. 

As  to  the  first  assignment:  Against  objec- 
tion by  defendant  the  court  permitted  a  wit- 
ness, W.  B.  Smith,  to  testify  as  showing  the 
nature  of  the  obstruction;  that  his  horse, 
a  few  weeks  before  the  accident  to  plaintiff, 
had  taken  fright  at  the  noise  made  by  a 
scraping  wheel  on  this  pipe;  and  that  his 
horse  was  a  very  quiet  one.  It  was  a  rele- 
vant inquiry  as  to  whether  the  pipe,  in  the 
position  it  occupied  on  the  road,  as  averred 
by  plaintiff,  was  dangerous  to  travelers  by 
horse  and  vehicle.  Those  who  traveled  the 
road  were  qualified  to  testify  from  actual  ob- 
servation. It  might  not  have  excited  fear 
In  an  ordinarily  gentle  animal  If  It  had 
that  effect  on  such  an  animal,  It  was  part  of 
plaintiff's  case  to  prove  It  If  his  animal 
was  an  exceptionally  timid  one,  easily  fright- 
ened by  sounds  which  did  not  disturb  the  or- 
dinary horse,  the  defendant  was  not  bound 
to  foresee  the  danger  and  guard  against  it 
In  this  view,  the  evidence  was  admissible. 

As  to  the  second  assignment:  The  court 
permitted  a  witness,  R.  B.  Plants,  to  testify, 
against  defendant's  objection,  that  the  pipe 
had  been  displaced,  and  was  seen  by  him  in 
the  roadbed  soon  after  it  was  laid;  that  he 
had  passed  there  about  once  a  week  until 
after  the  September  Immediately  preceding 
the  accident  in  November,  and  it  was  still 
on  the  road.  This  was  clearly  evidence  for 
two  purposes:  First  that  the  jury  might 
infer,  in  view  of  the  other  evidence,  if  out  of 
place  for  a  long  time,  and  until  two  or  three 
weeks  before  the  accident  no  change  had 
taken  place  when  that  occurred;  and,  sec- 
ond, that  If  observable  by  the  ordinary  high- 
way traveler  for  this  length  of  time,  defend- 
ant must  have  known  it  There  was  no 
error  in  admitting  this  testimony.  The  testi- 
mony of  Clark  Post,  which  is  the  subject  of 
the  third  assignment  was  to  the  same  effect, 
and  for  the  same  reasons  was  properly  ad- 
mitted. 

The  fifth  assignment  is  to  permitting  plain- 
tiff to  testify  that  up  to  the  time  of  his  In- 
jury he  had  no  knowledge  of  any  other  per 
son  coming  into  collision  with  the  pipe.  The 
purpose  evidently  was  to  meet  the  charge 
of  contributory  negligence.  If  the  place 
where  the  accident  occurred  was  very  dan- 
gerous, and  known  to  be  so  by  plaintiff,  It 
tended  to  support  this  charge.  If  he  was 
ignorant  of  its  peculiarly  dangerous  char- 
acter, that  fact  at  least  In  some  slight  de- 
gree, tended  to  weaken  the  charge.  While 
his  testimony  in  this  particular  was  of  alight 
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weight  It  nevertheless  was  for  the  Jury,  and 
was  properly  admitted. 

The  alxth  assignment  is  to  the  admission  of 
the  testimony  in  rebuttal  of  Jennie  McNay, 
against  defendant's  objection.  It  appeared 
from  the  evidence  that  plaintiff  had  pur- 
chased the  mare  from  witness'  father.  De- 
fendant had  offered  evidence  tending  to  show 
the  mare  was  an  unbroken,  vicious  animal, 
and  that  the  owner,  who  had  reared  her,  had 
not  used  her.  The  plaintiff  attempted  to 
show  by  the  witness  the  reason  the  mare  was 
not  used  was  because  her  father  had  16  or 
1?  other  horses,  and  had  not  work  for  all. 
Tliis  was  competent  evidence  In  rebuttal,  and 
it  was  right  to  admit  it 

The  fourth  assignment  is  to  a  part  of  the 
general  charge.  The  court.  In  substance, 
stated  to  the  Jury  that  the  plaintiff  was  ad- 
mittedly injured  by  the  frantic  kick  of  his 
mare;  that  the  burden  was  on  him  to  show 
this  act  was  caused  by  the  negligence  of  the 
company.  To  successfully  bear  this  bur- 
den, he  had  offered  evidence  tending  to  show 
that  the  natural  and  probable  result  of  leav- 
ing the  pipe  In  the  road  was  to  frighten 
horses,  because  a  vehicle  would  probably 
strike  it  Immediately  preceding  this  state- 
ment the  court  had  plainly  Instructed  .the 
jury  that  the  testimony  tending  to  -show  other 
vehicles  had  struck  the  pipe,  and  the  horses 
had  in  consequence  taken  fright  In  no  way 
tended  to  prove  plaintiff's  vehicle  had  collid- 
ed with  the  pipe,  and  he  had  in  consequence 
been  Injured,  but  that  the  evidence  was  ad- 
mitted only  for  the  purpose  of  showing  that 
the  situation  of  the  pipe  was  such  that.  If  an 
iron  tire  scraped  it  with  force,  the  sound  was 
sufficient  to  terrify  the  ordinary  horse.  Ap- 
pellant's counsel  argues,  from  a  half  para- 
graph picked  out  from  the  charge,  not  ac- 
companied by  the  preliminary  caution  of  the 
judge,  that  the  effect  was  to  permit  the  jury 
to  find  the  essential  fact  that  defendant's 
negligence  resulted  in  plaintiff's  injury,  from 
evidence  not  offered  and  not  admissible  for 
that  purpose.  But  taking  all  the  court  said 
on  that  subject,  there  Is  no  reason  to  as- 
sume the  jury  was  Influenced  In  finding  the 
main  fact  from  evidence  admitted  to  prove 
another.  Therefore  the  fourth  assignment 
of  error  is  overruled. 

The  case  was  well  and  ably  tried  on  both 
sides  by  counsel  In  the  court  below.  The 
charge  of  the  court  was  full,  dear.  Impartial, 
and  without  even  technical  error.  The  ver- 
dict in  view  of  the  finding  of  fact  Is  cer- 
tainly not  excessive.  Therefore  the  judg- 
ment is  affirmed. 

(183  Pa.  St.  SB) 
JOHNSTON  et  ur.  v.  YOTJGHIOGHENi* 
RIVER  COAL  CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  3, 
1898.) 

IjMOKT  TO  EltPLOTB— NONSUIT. 

In  an  action  against  a  master  to  recover  for 
veronal  injuries,  where  the  evidence  shows  that 


the  injuries  were  the  result  of  accident  a  com- 
pulsory nonsuit  should  be  granted. 

Appeal  from  court  of  common  pleas,  West- 
moreland county. 

Action  by  John  Johnston  and  Margaret 
Johnston,  his  wife,  against  the  Youghlo- 
gheny  River  Coal  Company  to  recover  for  the 
death  of  plaintiffs'  son,  alleged  to  have  been 
caused  by  defendant's  negligence.  From  an 
order  refusing  to  take  off  a  judgment  of 
compulsory  nonsuit  plaintiffs  appeal.  Af- 
firmed. 

J.  R.  Spiegel,  M.  N.  McGeary,  Paul  H. 
Galther,  and  Cyrus  E.  Woods,  for  appel- 
lants. Bobbins  &  Kunkle  and  Petty  & 
Friend,  for  appellee. 

PER  CURIAM.  The  only  question  pre- 
sented by  this  record  la  whether  the  court 
below  erred  in  "denying  plaintiffs'  motion 
to  take  off  the  judgment  of  compulsory  non- 
suit" Our  examination  of  the  testimony 
has  led  us  to  the  conclusion  that  the  sudden 
and  much  to  be  lamented  death  of  plaintiffs' 
son  was  accidental,  and,  so  far  as  th*  evi- 
dence tends  to  show,  nai  the  result  of  any 
negligence  on  the  part  of  the  defendant 
company.  The  right  to  recover  depended, 
not  upon  the  dangerous  character  of  the 
machinery  or  appliances  used  by  the  com- 
pany in  the  prosecution  of  its  business,  hut 
upon  whether.  In  the  construction  or  operation 
of  the  same.  It  was  guilty  of  any  negligence 
which  was  the  proximate  cause  of  the 
young  man's  death.  We  find  nothing  In  the 
testimony  that  would  have  justified  the 
court  In  submitting  any  such  question  as 
that  to  the  jury,  and  hence  there  was  no  er- 
ror in  refusing  to  take  off  the  nonsuit  Judg- 
ment affirmed. 


an  Pa.  st.  u»t 

GREER  et  at  v.  NORTHERN  ASSUR.   CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  8, 
1898.) 

Jcdgmkst  —  Ras  Judicata  —  Plbadino  —  Com- 
plaint—  Consthoctiox — Insurance  — Actions 
oh  Firs  Pomcies  —  StrrnciKxcr  or  Evidence; 
— Limitations  bt  Terms  or  Poucr  —  Anuin- 

MBNT. 

1.  Where  an  amendment  to  a  complaint  is  im- 
properly allowed,  it  is  error  to  refuse  to  charge 
that  there  can  be  no  recovery  on  the  amend- 
ment, on  the  ground  that  the  amendment  hav- 
ing been  allowed,  is  res  judicata. 

2.  In  an  action  on  a  fire  policy  for  $2,000,  an 
amended  statement  of  plaintiffs'  claim  set  forth 
the  policy  and  its  terms,  and  the  destruction  of 
the  property  by  fire,  and  a  loss  of  $7,000.  It 
alleged  that  after  the  fire  a  dispute  arose,  the 
insurance  companies  denying  all  liability;  that 
after  investigation  defendant  agreed  to  pay  in 
settlement  $2,000,  but  subsequently  refused  to 
pay,  and  plaintiffs  sued  to  recover  $2,000  and  in- 
terest EtU,  that  the  amendment  did  not  Bet 
up  a  cause  of  action  on  the  agreement  to  aettle 
independent  of  the  policy,  so  that  the  conditions 
of  the  policy  as  to  the  time  of  bringing  action 
would  not  apply. 

3.  Where  plaintiffs,  in  an  action  on  a  fire  pol- 
icy, cannot  recover  on  their  original  complaint, 
because  of  violation  of  the  terms  of  the  policy. 
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an  amendment,  after  the  time  limited  by  the 
policy  for  bringing  an  action  thereon,  setting 
op  a  new  cause  of  action  by  alleging  a  promise 
by  defendant  to  pay  notwithstanding  such  viola- 
tion, is  not  allowable,  where  the  time  elapsed 
since  Bach  premise  exceeds  the  time  within  which 
the  policy  requires  an  action  to  be  brought 

4.  It  appeared  that  plaintiffs  had  violated  the 
terms  of  the  policy  so  as  to  disentitle  them  to 
recover  thereon,  but  they  alleged  defendant  prom- 
ised to  pay  notwithstanding  such  violation.  The 
testimony  was  all  in  parol,  and  consisted  of  al- 
leged declarations  of  defendant's  agent,  which 
he  positively  denied.  It  was  contradicted  by 
disinterested  witnesses,  and  was  of  a  vague  and 
uncertain  character.  Held,  that  the  evidence  as 
to  such  alleged  promise  was  insufficient. 

Appeal  from  court  of  common  pleas,  Clear- 
Held  county. 

Action  by  Grler  Bros,  against  the  Northern 
Assurance  Company  on  a  fire  Insurance  poli- 
cy. From  a  judgment  In  favor  of  plaintiffs, 
defendant  appeals.     Reversed. 

ThoB,  A.  Davles,  Thos.  H.  Murray,  and  Al- 
lison O.  Smith,  for  appellant.  A.  L.  Cole, 
David  U  Krebe,  and  Wm.  Paterson,  for  ap- 
pellees. 

GREEN,  J.  The  plaintiffs'  original  state- 
ment of  their  cause  of  action  was  filed 
July  9,  1884,  and  set  forth  a  policy  of  fire 
insurance  made  January  16,  1893,  on  a  build- 
ing, for  $2,000,  a  subsequent  loss  by  fire,  and 
a  consequent  liability  to  pay  the  loss  on  the 
part  of  the  defendant  company,  and  a  re- 
fusal to  pay.  The  defendant  filed  an  affida- 
vit of  defense,  July  31,  1894,  alleging  that 
the  plaintiffs  had  violated  one  of  the  condi- 
tions of  the  policy  by  keeping  prohibited  ar- 
ticles on  the  premises  insured.  On  the  29th 
of  July,  1895,  and  before  the  trial  of  the 
cause,  the  plaintiffs  asked  and  obtained  leave 
to  file  an  amended  statement  of  their  cause 
of  action,  and  the  same  was  acordingly  filed 
on  August  1,  189S,  after  objection  and  ex- 
ception on  the  part  of  defendant  On  the 
trial  of  the  cause  the  plaintiffs  elected  to 
proceed  upon  the  amended  statement,  and 
the  cause  was  tried  upon  that  pleading. 
The  objection  to  the  application  to  file  an 
amended  statement  was  that  It  introduced  a 
new  cause  of  action,  and  could  not  be  al- 
lowed, because,  by  the  terms  of  the  policy, 
no  suit  or  action  could  be  brought  for  the 
recovery  of  any  claim  until  full  compliance 
by  the  Insured  with  all  the  preceding  re- 
quirements of  the  policy,  nor  unless  com- 
menced within  12  months  next  after  the 
fire.  It  was  contended  for  the  defendant 
that  there  could  be  no  recovery  by  the  plain- 
tiffs, because  the  amendment  was  not  made 
until  after  the  limitation  upon  the  right  of 
action  had  closed.  A  point  to  that  effect 
was  submitted  by  the  defendant,  but  was 
refused  by  the  court,  and  this  refusal  Is  one 
of  the  errors  assigned. 

As  we  regard  this  ruling  as  very  material 
to  the  plaintiffs'  right  of  recovery,  it  becomes 
necessary  to  examine  critically  the  amend- 
ed statement  of  cause  of  action,  in  order  to 
determine  whether  It  can  be  sustained.     It 


opens  with  a  statement  of  the  policy,  de- 
scribing Its  terms,  and  the  contract  of  In- 
surance thereby  made  between  the  parties. 
It  then  sets  forth  the  destruction  of  the 
building  Insured  by  fire  on  the  11th  of  Janu- 
ary, A.  D.  1894,  and  the  consequent  loss  to 
the  plaintiffs  of  $7,000.  It  then  sets  out  oth- 
er Insurance  to  the  amount  of  $17,000  on 
the  stock  contained  In  the  building,  and  oth- 
er Insurance  on  the  building,  amounting, 
with  the  insurance  in  this  policy,  to  an  ag- 
gregate of  $5,000,  designating  the  present 
policy  as  "No.  10,155,  being  the  policy  upon 
which  this  action  Is  brought"  The  amend- 
ed statement  then  further  alleges  that,  after 
the  fire,  a  dispute  arose  with  the  defendant 
and  all  the  other  companies  as  to  the  plain- 
tiffs' right  to  recover  the  Insurance  money, 
"the  defendant  companies  denying  all  lia- 
bility, -  alleging  that  prohibited  articles,  to 
wit,  gunpowder  and  dynamite,  were  kept  on 
the  premises,  in  violation  of  the  terms  of  the 
said  several  policies";  that  after  several  vis- 
its were  made  by  the  adjuster  of  the  de- 
fendant and  other  companies  for  the  pur- 
pose of  adjusting  the  loss  and  arriving  at 
a  settlement,  and  after  fully  Investigating 
the  facts  connected  with  the  dispute,  final- 
ly, on  April  7,  1894,  the  defendant  compa- 
ny, by  Its  adjuster  and  the  representatives 
of  the  other  companies,  agreed  to  settle  and 
adjust  the  loss  under  the  several  policies, 
and  did  settle  and  adjust  the  same,  by  agree- 
ing to  pay  60%  per  cent  of  the  face  of  the 
policies  on  the  merchandise  Insured,  and  by 
paying  In  full  the  loss  on  the  building.  The 
amended  statement  further  adds  that  the 
defendant  company  agreed  to  pay  the  full 
sum  of  $2,000  on  the  policy  In  suit,  which 
they  subsequently  refused  to  pay,  and  there- 
fore the  plaintiffs  brought  the  present  suit, 
and  claimed  to  recover  the  sum  of  $*->000, 
with  Interest  from  the  7th  day  of  April,  1894. 
The  important  question  arises,  can  such  an 
amendment  be  made,  or,  if  allowed,  can  It 
be  enforced,  against  the  objection  of  the  de- 
fendant, after  the  expiration  of  the  time  for 
commencing  an  action  on  the  policy? 

The  learned  court  below  refused  the  first 
point  of  the  defendant  on  this  subject,  be- 
cause the  amendment  had  been  allowed,  and 
was  therefore  res  adjudlcata.  It  is  very 
clear  that,  If  the  amendment  was  improp- 
erly allowed,  it  gained  no  strength  because 
of  Its  allowance,  and  therefore  the  question 
was  still  an  open  one  whether  there  could 
be  any  recovery  notwithstanding  the  amend- 
ment had  been  granted.  The  answer  to  the 
point  was  therefore  erroneous,  unless  the 
amendment  was  properly  granted  and  a 
right  of  recovery  arose  under  it  The  doc- 
trine that  a  new  cause  of  action  can  not  be 
introduced,  or  new  parties  brought  In,  or  a 
new  subject-matter  presented,  or  a  fatal  and 
material  defect  in  the  pleadings  be  corrected. 
after  the  statute  of  limitations  has  become  a 
bar,  Is  so  familiar  to  the  profession,  and  has 
been  declared   by   this  court,   and  by  the 
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courts  of  last  resort  of  many  other  states  of 
the  Union,  so  frequently,  that  an  extended 
review  of  the  authorities  is  quite  unneces- 
sary. It  cannot  be  essential  to  do  more  than 
determine  whether  this  case  comes  within 
the  line  of  the  very  numerous  decisions  on 
this  subject  A  point  has  been  suggested  by 
the  learned  counsel  for  the  appellees  that 
because  the  action  must  now  be  regarded  as 
being  founded  upon  the  agreement  to  settle, 
and  not  upon  the  policy,  and  there  is  no  pro- 
hibition of  such  an  action  In  the  policy,  the 
limitation  of  the  policy  is  not  applicable, 
and  hence  there  could  be  no  valid  objection 
to  the  allowance  of  the  amendment.  We  are 
very  clear  that  this  contention  cannot  be 
sustained,  for  manifest  reasons.  While  the 
alleged  undertaking  Is  new,  It  is  neither  in- 
dependent of,  nor  separated  from,  the  orig- 
inal cause  of  action.  The  policy  of  insur- 
ance still  remains  as  the  foundation  of  the 
action.  The  plaintiffs'  claim  would  have  no 
force,  in  fact  no  legal  existence,  without  the 
policy,  and  there  could  not  possibly  be  any 
recovery  without  the  maintenance  and  en- 
forcement of  the  liability  thereby  created. 
If  there  was  no  contract  of  insurance,  there 
was  nothing  upon  which  to  found  a  liability 
to  pay  anything  whatever,  and  the  alleged 
promise  to  pay,  by  reason  of  the  settlement, 
necessarily  is  built  upon,  and  grows  out  of, 
the  contract  liability  created  by  the  policy. 
It  Is  an  agreement,  and  it  must  necessarily 
be  an  agreement,  to  determine  what  amount 
of  liability  exists  under  the  policy.  The  es- 
sential foundation  of  any  liability  Is  the  obli- 
gation Imposed  by  the  contract  of  Insurance, 
and  It  Is  nothing  else  than  this.  The  plain- 
tiffs claim  to  recover  $2,000  Insurance 
money,  because  the  defendant  contracted  to 
pay  that  amount  by  an  executed  contract 
of  Insurance.  The  defendant,  not  denying 
the  contract  or  the  relation  thereby  created, 
says  the  plaintiffs  cannot  recover  on  the 
contract  because  they  fatally  violated  Its 
conditions.  The  plaintiffs  reply  that  the  de- 
fendant nevertheless  promised  to  pay  after 
knowledge  of  the  breach.  While  this  is  a 
new  undertaking,  not  contained  In  the  pol- 
icy, it  cannot  be  separated  from  the  policy 
or  from  its  terms  and  stipulations,  but  must 
be  enforced,  If  enforced  at  all,  with  a  full 
reference  to  the  original  contract  Itself,  and 
to  its  fundamental  and  indispensable  condi- 
tions. Thus,  there  must  have  been  a  preced- 
ing contract  of  insurance,  Its  terms  must 
have  been  specifically  defined,  the  amount  to 
be"  paid  must  have  been  fixed,  the  loss  must 
have  been  Incurred,  and  the  relations  must 
have  been  ascertained  and  defined  just  as 
closely  and  accurately,  In  order  to  enforce 
the  alleged  new  undertaking,  as  to  enforce 
the  original  contract  itself.  It  follows  that 
the  policy  is  Indlssolubly  connected  with  the 
new  engagement,  and  must  be  regarded  as 
a  part  and  parcel  of  the  entire  liability 
which  the  plaintiffs  propose  to  enforce. 
Hence  we  find  that  it  is  set  out  In  the  amend- 


ed statement,  and  forms  s  necessary  part 
thereof,  as  well  as  In  the  original  statement. 
But  the  undisputed  facts  of  the  case  are 
such  as  to  prevent  a  recovery  under  the  orig- 
inal statement,  and  the  learned  court  below 
so  instructed  the  jury,  and  very  properly. 
The  evidence  of  the  violation  of  the  express 
terms  of  the  policy  was  overwhelming,  and 
was  not  In  the  least  degree  contradicted,  and 
the  plaintiffs  showed  their  appreciation  of 
this  situation  by  abandoning  the  original 
statement  and  proceeding  alone  upon  the 
amended  one.  Under  this  statement,  a  new 
and  additional  engagement  Is  averred,  upon 
which  it  is  claimed  a  right  of  recovery  can 
be  enforced.  This  alone  characterizes  the 
new  engagement  as  vital  to  a  recovery.  Its 
materiality,  therefore,  cannot  be  questioned. 
Without  it  there  can  be  no  recovery.  But 
this  new  engagement  Is  only  brought  within 
the  cognizance  of  the  court  and  Jury  by 
means  of  an  amendment.  It  was  never  as- 
serted at  any  earlier  stage  of  the  proceed- 
ings. If  no  action  had  been  brought  upon 
the  policy  until  the  time  when  the  amend- 
ment was  asked  for,  as  a  matter  of  course,  an 
action  then  brought  would  have  been  barred 
by  the  limitation  of  the  contract.  How, 
then,  can  a  right  of  action  be  created  by  an 
amendment  which  could  not  have  been  en- 
forced by  an  original  action,  then  brought 
for  the  first  time?  It  is  Impossible.  In  the 
sense  of  the  new  engagement  being  a  new 
cause  of  action,  it  Is  only  in  legal  life  when 
It  Is  proposed.  But  it  is  proposed  too  late. 
A  right  of  the  defendant  to  plead  the  bar  of 
the  contract  is  taken  away  if  the  amend- 
ment is  to  prevail,  and  under  all  the  author- 
ities, as  will  be  presently  seen,  such  a  right 
cannot  be  taken  away  by  means  of  an 
amendment.  If  the  original  statement  had 
contained  the  new  engagement,  precisely  as 
It  now  appears  in  the  amended  statement, 
there  could  have  been  no  recovery,  If  the 
action  had  not  been  commenced  until  the 
time  the  amendment  was  made.  Hence  it 
follows  that  as  an  amendment  it  can  have 
no  more  force  than  it  could  have  had  if  em- 
braced in  the  original  statement 

Out  of  the  great  mass  of  decisions  to  be 
found  In  the  reports  of  this  and  other  states 
upon  this  subject,  a  few  only  need  be  selected 
to  Illustrate  the  foregoing  principles.  In  Dea- 
rie v.  Martin,  78  Pa.  St  55,  a  claim  was  filed 
against  a  husband  and  wife  without  setting 
forth  the  coverture.  The  property  belonged  to 
the  wife,  and  the  Hen  was  defective  in  not  set- 
ting forth  the  coverture.  The  court  said:  "If 
the  claim  on  which  the  scire  facias  issued 
was  radically  defective,  it  was  no  lien  on  the 
wife's  property,  and  the  defect  was  not  cured 
by  the  replication  to  her  plea  of  coverture. 
The  replication  cannot  be  treated  as  an  amend- 
ment of  the  claim,  and,  If  it  could  be,  it  was 
too  late  to  amend  after  the  statutory  period  al- 
lowed for  filing  the  claim.  If  the  claim  was 
fatally  defective,  It  was  as  powerless  to  con- 
tinue the  lien  for  which  the  law  provides  as  it 
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It  had  never  been  filed.'*  In  Wright  v>.  Hart's 
AdmT,  44  Pa.  St.  464,  Lowrie,  G.  J.,  said: 
"It  Is  admitted  that  the  plaintiff  below  could 
not  amend  his  declaration  so  as  to  Introduce 
a  new  cause  of  action,  and  this  Is  especially 
true  where  the  new  cause  is  so  old  as  to  be 
barred  by  the  statute  of  limitations."  In  Smith 
t.  Smith,  45  Pa.  St.  408,  the  court  said:  "We 
cannot  sustain  the  mode  in  which  the  case  was 
tried.  It  was  error  to  allow  the  plaintiff  to 
add  a  new  count  for  another  slander  or  for  a 
different  cause  of  action  after  the  right  of  ac- 
tios for  that  had  been  barred  by  the  statute 
of  limitations."  In  Trego  v.  Lewis,  58  Pa.  St. 
463,  it  was  said:  "Undoubtedly  the  court  will 
never  permit  a  party  to  shift  his  ground  or  en- 
large its  surface  by  introducing  a  new  and  dif- 
ferent cause  of  action,  especially  when,  by  rea- 
son of  the  statute  of  limitations,  or  an  award 
of  arbitrators,  or  for  some  good  reason,  It 
would  work  an  Injury  to  the  opposite  party." 
In  Kaul  v.  Lawrence,  78  Pa.  St  410,  the  court 
said:  "The  legislature  has  gone  far  to  prevent 
the  loss  of  a  trial  and  delay  by  amendments 
even  to  the  form  of  the  action,  and  the  courts 
have  seconded  the  effort  to  reach  the  merits 
of  the  cases,  and  prevent  a  failure  of  Justice 
through  technicalities.  *  *  *  In  doing  this, 
it  is  our  duty,  however,  to  see  that  amend- 
ments are  not  made  in  a  manner  to  deprive  the 
opposite  party  of  any  valuable  right."  In  Kllle 
v.  Kge,  82  Pa.  St  102,  it  was  said:  "Amend- 
ments depriving  the  opposite  party  of  any  val- 
uable right  shall  not  be  allowed;  hence,  when 
the  name  of  a  person  was  added  as  plaintiff  In 
ejectment  after  suit  brought  it  was  held  that 
if,  at  the  time  of  the  amendment  the  title  of 
the  new  party  was  barred  by  the  statute  of 
limitations,  he  could  not  recover.  *  *  •  It 
follows,  therefore,  that  although  the  defend- 
ants In  error  were  substituted  without  objec- 
tion, yet  they  thereby  acquired  no  rights  relat- 
ing back  of  their  substitution.  As  to  them  the 
action  commenced  when  their  names  were  put 
on  the  record."  The  principle  of  this  case  is 
directly  applicable  to  the  present  contention. 
At  the  time  when  the  amendment  was  asked 
for,  to  wit  July  25,  1885,  there  was  no  right 
of  action  of  any  kind  for  the  loss,  under  the 
express  terms  of  the  policy.  The  grant  of  the 
amendment' did  not  and  could  not,  give  to  the 
plaintiffs  a  right  of  action  earlier  than  that 
date,  bat  on  that  date  all  right  of  action  to  re- 
cover under  that  policy  was  gone,  and  It  could 
not  be  restored  by  means  of  an  amendment 
To  permit  a  recovery,  in  such  circumstances, 
would  be  to  deprive  the  defendant  of  a  valu- 
able right  already  vested,  which  will  not  be 
permitted.  In  Tyrrlll  v.  Lamb,  96  Pa.  St  464, 
which  was  an  action  of  covenant  upon  writ- 
ten articles  for  the  sale  of  land,  which  was 
sought  to  be  changed  to  assumpsit  by  amend- 
ment—an allowable  amendment  under  our  act 
of  May  10,  1871  (Purd.  Dig.  100),— Mr.  Justice 
Mercur,  delivering  the  opinion,  said:  "It  was 
too  late  to  commence  and  maintain  a  new  ac- 
tion based  on  the  alleged  agreement  with  Mar- 
tin,   The  right  of  the  defendants  to  Interpose 


a  plea  of  the  statute  of  limitations  was  to 
them  valuable.  This  amendment  could  not 
deprive  them  of  that  right.  The  form  of  ac- 
tion having  been  changed  does  not  prevent 
us  from  declaring  now  its  effect"  In  Furst 
v.  Association,  128  Pa.  St  183,  18  Atl.  841,  we 
said:  "This  amendment  (a  change  of  name) 
was  allowed  by  the  court  below,  but  only  after 
objection  and  exception  by  the  defendant  It 
Is  difficult  to  see  how  this  amendment  could 
have  helped  the  plaintiff's  case,  as  the  statute 
was  a  complete  bar  at  the  time  it  was  made, 
and  it  is  perfectly  well  settled  that  amend- 
ments win  not  be  allowed  when  they  deprive 
the  opposite  party  of  any  rights."  Applying 
the  principle  to  this  case,  its  relevancy  will  be 
directly  seen.  At  the  time  the  amendment 
was  proposed  there  was  no  right  of  action  on 
the  policy  for  the  recovery  of  the  loss,  because 
it  was  especially  so  contracted  by  the  parties 
as  a  part  of  the  policy.  The  right  of  the  de- 
fendant to  plead  this  defense  against  any  pro- 
posed amendment  that  might  be  offered  could 
not  be  taken  away  by  that  means,  and  hence 
the  amendment  could  not  be  sustained.  The 
alleged  promise  to  pay  was  made  on  April  7, 
1884,  and  therefore  was  more  than  12  months 
old  when  the  amendment  was  applied  for. 
Its  purpose  was  to  confer  a  right  to  recover 
under  the  policy.  But  no  action  to  recover 
the  loss  sustained  under  the  policy  could  at 
that  time  be  maintained,  and  hence  no  amend- 
ment which  sought  to  create  such  a  right 
could  be  allowed.  The  alleged  promise  to  pay 
was  Itself  barred  as  a  cause  of  action,  being 
Insufficient  to  that  end,  because  of  the  express 
prohibition  of  the  contract  The  promise  can- 
not be  separated  from  the  thing  promised,  and, 
as  the  thing  promised  by  the  policy  was  the 
payment  of  money  for  a  loss  by  fire,  a  prom- 
ise to  pay  that  money  is  a  tiling  forbidden  as 
a  cause  of  action,  unless  an  action  Is  brought 
to  enforce  it  within  12  months  from  the  date 
of  the  policy,  or,  If  regarded  in  the  sense  most 
favorable  to  the  plaintiffs,  12  months  from  the 
time  the  promise  was  made.  This  amendment 
cannot  abide  either  of  these  tests,  and  hence 
it  cannot  be  permitted  to  have  any  effect  as 
against  the  defendant  In  Knox  v.  Hllty,  118 
Pa.  St  430,  11  Atl.  792,  we  reaffirmed  all  our 
previous  decisions  In  this  class  of  cases,  and 
applied  the  same  doctrine,  and  for  the  same 
reason,  to  a  scire  facias  on  a  mechanic's  lien 
Issued  against  a  husband  for  work  and  labor 
done  upon  a  house.  After  Judgment  against 
the  husband,  and  execution  issued,  the  court 
below  permitted  an  amendment  to  be  made 
striking  off  the  judgment  introducing  the  wife 
as  a  defendant  upon  an  allegation  that  she  was 
the  real  owner  of  the  property,  and  amending 
the  claim  of  lien  by  Introducing  her  name 
therein  as  owner  in  place  of  her  husband's.  A 
Judgment  having  been  recovered  against  the 
wife,  the  case  was  removed  to  this  court  and 
was  promptly  reversed  by  us  without  a  venire. 
We  said:  "On  September  8,  1885,  when  the 
amendment  was  made,  eight  months  had  ex- 
pired from  the  completion  of  the  building.    It 
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Is  needless  to  argue  that  at  that  time  no  valid 
lien  could  have  been  filed  against  the  wife,  the 
statutory  period  of  six  months  for  filing  liens 
having  fully  expired."  It  was  contended  that, 
under  our  act  of  June  11,  1879  (P.  L.  122), 
amendments  were  expressly  allowed,  In  me- 
chanic's lien  cases,  by  adding  the  names  of 
other  parties  to  conduce  to  Justice  and  a  fair 
.  trial  on  the  merits;  but  we  said:  "There  Is 
nothing  in  this  act  which  In  the  least  degree 
gives  sanction  to  the  idea  that  the  time  for 
filing  a  Hen  may  be  extended  beyond  the  six 
months  by  way  of  amendment,  or  that  any 
person  may  be  thus  introduced  against  whom 
no  right  to  file  a  lien  existed  when  the  amend- 
ment was  made.  If  the  legislature  had  any 
such'  purpose  In  view,  they  certainly  would 
have  said  so."  The  fundamental  principle  of 
the  decision  was  that,  after  the  time  limited 
for  bringing  an  action  had  expired,  no  amend- 
ment would  be  permitted  against  any  one 
which  would  allow  a  recovery  on  the  lien. 
Just  so  here.  When  the  amendment  was  ask- 
ed for  all  right  of  action  to  recover  the  loss 
insured  against  by  this  policy  was  gone,  be- 
cause such  was  the  agreement  of  the  parties. 
The  amendment  proposed  to  Introduce  a  new 
cause  of  action  by  averring  a  promise  to  pay, 
notwithstanding  the  violation  of  the  policy  and 
its  consequent  avoidance.  In  Knox  v.  Hilty 
it  was  the  Introduction  of  another  party 
against  whom  the  lien  was  good;  in  this  case 
it  was  the  introduction  of  another  promise  by 
the  defendant,  but  the  promise  was  then  more 
than  12  months  old,  and  could  not  be  a  cause 
of  action,  on  account  of  the  prohibition  of  the 
contract  Hence  the  amendment  was  too  late, 
and  should  not  have  been  allowed. 

A  contrary  decision  has  recently  been 
made  by  the  court  of  errors  and  appeals  of 
New  Jersey  (Tile  Go.  v.  Drinkhouse,  86  Atl. 
1034)  in  a  mechanic's  lien  case.  Entertain? 
lng,  as  we  do,  the  highest  respect  for  the 
learning  and  ability  of  that  court,  we  are 
constrained  to  say  that,  in  our  opinion,  the 
decision  was  in  direct  hostility  with  all  the 
decisions  of  this  court  in  similar  circum- 
stances and  upon  the  same  question,  and 
we  therefore  cannot  regard  It  as  of  any  au- 
thority. It  is  also  equally  hostile  to  all  the 
decisions  of  the  courts  of  last  resort  In  many 
of  the  states.  A  fatal  defect  existed  In  the 
plaintiff's  claim  of  lien,  because  it  did  not 
conform  to  the  statutory  requirements,  and 
that  was  so  held  by  the  superme  court  of 
the  state.  An  amendment  was  then  asked 
for,  long  after  the  bar  of  the  statute  had 
closed  on  the  claim,  and  It  was  allowed.  The 
allowance  was  sustained  because,  as  we  un- 
derstand the  opinion,  defects  In  dates  could 
be  supplied  by  amendment  for  the  reason 
that  the  original  dates  "were  sufficiently  ex- 
plicit for  all  practical  purposes,"  and  It  was 
too  clear  to  require  discussion  that  "such  a 
change  is  embraced  within  the  terms  of  a 
statute  authorizing  amendments  'in  matter 
of  substance  as  well  as  In  matter  of  form.' " 
As  the  supreme  court  had  previously  decid- 


ed that  the  defects  in  dates  were  bo  mate- 
rial that  there  could  be  no  recovery  on  the 
lien,  it  Is  jaot  easy  to  perceive  the  force  of 
the  reason  assigned  for  disregarding  the  nec- 
essary legal  consequence  of  absolute  in- 
validity. The  learned  court  also  held  that, 
as  the  statute  allowed  amendments  to  be 
made  at '  any  time  before  Judgment,  the 
amendment  In  question  could  be  sustained, 
although  at  the  time  of  its  allowance  no  ac- 
tion could  have  been  maintained  upon  the 
lien  in  its  original  condition,  and  the  conse- 
quence of  the  amendment  was  to  deprive  the 
defendant  of  the  right  to  plead  the  statute. 
If  an  amendment  must  be  sustained  because 
it  is  applied  for  at  any  time  before  judg- 
ment, the  distinction  between  good  and  bad 
amendments  would  be  abrogated,  If  only 
the  time  requirement  Is  observed.  The  ob- 
jection to  the  amendment  was  on  its  merits. 
The  plaintiff,  by  his  own  dereliction  in  not 
conforming  to  the  statutory  requirements, 
had  failed  to  bring  his  claim  within  the 
operation  of  the  mechanic's  Hen  law,  and 
therefore  he  never  had  any  lien.  He  had 
no  lien,  and  therefore  he  had  no  right  of 
action,  either  when  the  lien  was  filed,  or 
when  the  amendment  was  asked  for.  If  the 
amendment  was  allowed,  he  was  for  the 
first  time  clothed  with  a  right  of  action,  at 
a  time  when  the  statute  was  a  peremptory 
bar  to  any  action,  and  It  is  not  possible  to 
cite  a  solitary  authority  holding  that  this 
could  be  done.  It  took  away  a  valuable 
right  which  had  already  vested  fuUy  In  the 
defendant,  to  wit,  the  right  to  plead  the 
statute,  and  every  authority  that  can  be 
found  decides  that  this  cannot  be  done  by 
means  of  an  amendment.  To  this  conten- 
tion there  Is  no  answer  In  the  opinion.  The 
point  is  not  even  stated.  The  remark  that 
the  authorities  cited  were  not  pertinent  can- 
not satisfy  the  inquiring  mind.  The  doctrine 
of  the  case  is,  of  course,  the  law  in  New 
Jersey,  but  we  could  not  possibly-  permit 
such  doctrine  to  obtain  any  lodgment  In  our 
system  of  jurisprudence. 

The  decisions  In  the  other  states  are  so 
numerous  that  a  review  of  them  is  not  es- 
sential, but  a  reference  to  one  or  two,  which 
seem  to  be  more  particularly  analogous,  will 
be  instructive.  Thus,  in  Crofford  v.  Cothran. 
2  Sneed,  492,  the  action  was  assumpsit  upon 
two  duebllls,  without  seal,  dated  June  1, 
1847,  and  due  from  date.  The  statute  of 
limitations  had  been  pleaded.  The  plaintiff, 
at  July  term,  1853,  asked  leave  to  amend 
by  changing  the  form  of  action  to  debt, 
which  was  granted.  At  the  time  the  amend- 
ment was  granted  the  form  of  action,  as 
amended,  was  barred  by  the  statute,  more 
than  six  years  having  then  elapsed.  The 
court  below  held  that  the  amendment  re- 
lated back  to  the  commencement  of  the  ac- 
tion, which  was  within  the  statutory  period. 
The  supreme  court  reversed  that  decision, 
holding  that,  although  the  proposition  was 
generally  true,  It  was  not  so  where  oppos- 
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tng  rights  had  accrued  before  the  amend- 
ment, and  that,  the  right  to  plead  the  stat- 
ute having  accrued  before  the  amendment 
was  granted,  it  was  a  bar  to  the  action, 
which  the  amendment  did  not  remove.   The 
court  said:    "We  are  not  to  suppose  that  the 
legislature.  In  providing  a  method  whereby 
one  party  might  be  relieved  in  some  degree 
against  the  consequences  of  his  own  Igno- 
rance or' negligence,  Intended  to  deprive  the 
other  party  of  the  benefit  of  any  legal  de- 
fense, the  right  to  which  had  become  per- 
fect and  absolute  before  the  time  of  the 
application  for  such  amendment    *    *    *    It 
may  be  conceded  that  In  general,  and  for  most 
purposes,  the  amendment  will  relate  back 
to  the   day  on  which  the  original   process 
was  sued  out;    but  this  fiction  of  relation 
will  not  be  allowed  to  obtain  where  it  would 
work  injustice  to  the  adversary  party  by  de- 
stroying or  taking  from  him  the  benefit  of 
an  existing  legal  defense  to  the  action.    In 
a   case,  therefore,  where  the  time  of  the 
commencement '  of  the  action  may  become 
important  in  reference  to  the  statute  of  limi- 
tations or  other  matter  of  defense,  the  ef- 
fect of  an  amendment  changing  the  form 
of   action   must  be  restricted  to  the  time 
when,  from  the  record,  it  appears  to  have 
been  granted.     From   that  time  only  can, 
in  such  case,  the  plaintiff  be  regarded  as 
rectus  in  curia."     The  foregoing  opinion  is 
a  most  precise  statement  of  the  true  rea- 
soning that  pertains  to  the  subject    The 
amendment  proposed  was  a  mere  change  in 
the  technical  form  of  action,  and,  of  course* 
would  have  been  allowed  if  made  in  time. 
But  when  the  statute  had  become  a  bar, 
it  was  because  of  that  fact,  it  was  for  that 
reason,  that  the  amendment  could  not  be 
granted.     It   deprived   the   defendant   of  a 
valuable  right  which  had   become  vested, 
and  for  that  reason  could  not  be  allowed. 
It  Is  of  no  consequence,  and  it  Is  no  answer, 
to  show  that  the  amendment  was  a  proper 
one  and  authorized  by  the  statute  of  amend- 
ments.    That  is   not  the   point   In  dispute. 
The  real  question  is,  can  such  an  amend- 
ment be  granted  after  the  bar  of  the  statute 
of  limitations  has  closed  on  the  claim?   This 
was  the  vice  in  the  New  Jersey  case,  supra. 
The   learned  judge  delivering  the  opinion 
proceeded  to  show  that  the  amendment  was 
proper  to  be  made  under  their  statute  of 
amendments,    and    argued    that    such    an 
amendment  would   do   no   injustice  to   the 
defendant  because  It  simply  added  the  dates 
of  delivery  of  the  materials  and  work,  and 
that  by  Implication  from  the  words  of  the 
statute,  the  lien,  if  filed  in  time,  was  only 
gone  if  there  was  a  willful  or  fraudulent  mis- 
statement of  the  matters  required  to  be 
inserted.    All  this  may  have  been  true,  but 
it  bad  no  application  to  the  real  point  In 
issue,  which  was  that  although  the  original 
olaim  of  Hen  was  filed  in  time,  yet  being 
fatally  defective,  it  conferred  no  right  of 
action,  and  that  while  such  a  right  of  ac- 


tion might  have  been  conferred  if  the 
amendment  had  been  asked  before  the  stat- 
ute of  limitations  had  closed  on  it  It  could 
not  be  done  after  that  event  That  was 
the  real  contention,  but  it  was  not  consider- 
ed. The  reasoning  was  that  because  the 
statute  did  not  invalidate  the  lien  by  ex- 
press words  on  account  of  defective  state- 
ments, the  defects  might  be  remedied  by 
amendment  at  any  time.  But  it  1b  not  by 
force  of  any  statute  that  amendments  out 
of  time  are  rejected,  but  by  the  common- 
law  principle  that  It  ought  not  to  be  done 
after  an  adverse  right  had  accrued.  It  was 
because  the  claim  of  lien  was  in  Its  very 
inception  fatally  defective,  In  that  It  never 
compiled  with  a  certain  statutory  require- 
ment, and  hence  never  bad  a  legal  exist- 
ence. And  so,  in  the  present  case,  if  the 
amendment  had  been  applied  for  while  the 
right  of  action  was  running,  it  might  prop- 
erly have  been  granted,  but  after  the  right 
of  action  had  ceased  under  the  contract  it 
could  not  be  done.  Because  there  could  be 
no  recovery  on  the  policy  alone,  the  right  to 
recover  could  not  be  created  by  an  amend- 
ment which  was  not  solicited  until  after  the 
right  to  recover  for  the  loss  was  barred  by 
the  contract  of  the  parties.  Other  cases 
affirming  the  same  principles  are  Bank  v. 
Shoemaker,  117  Pa.  St.  94, 11  Atl.  304;  Flat- 
ley  v.  Railroad  Co.,  9  Heisk.  230;  Wlllink 
v.  Renwick,  22  Wend.  808;  Cogdell  v.  Exnm, 
69  N.  C.  464;  Shaw  v.  Cock,  78  N.  Y.  194; 
Jeffers  v.  Cook,  58  Oal.  147;  Selbs  v.  Bn- 
gelhardt  78  Ala.  608;  Miller  v.  Mclntyre, 
6  Pet  61;  People  v.  Judge  of  Wayne  Circuit 
Ct,  27  Mich.  164;  People  v.  Judge  of 
Newaygo  Circuit  Ct.,  Id.  138;  Hills  v.  Lud- 
wig,  46  Ohio,  373,  24  N.  E.  596;  Judson  v. 
Courier  Co.,  26  Fed.  705,;  15  Am.  &  Bng. 
Enc.  Law,  p.  178;  O'Neill  v.  Hurst  U  Phila. 
171.  Numerous  other  cases  hold  the  same 
doctrine. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  amendment,  not  having  been  asked 
for  or  made  until  after  the  bar  of  the  con- 
tract had  closed  on  the  claim,  should  not 
have  been  allowed.  As  our  views  upon  this 
subject  are  fatal  to  the  plaintiffs'  claim,  it 
is  not  necessary  to  consider  the  other  as- 
signments of  error  in  detail.  We  may, 
however,  add  that  a  careful  reading  of  the 
testimony  satisfies  us  that  there  was  an 
entire  Insufficiency  in  the  character  and 
amount  of  the  testimony  to  defeat  the  ex- 
press provisions  of  the  policy  as-  to  the  al- 
leged promise  to  pay  the  loss  on  the  build- 
ings. It  was  all  in  parol;  it  consisted  ot 
alleged  verbal  declarations  of  the  agent 
Kuester,  which  he  positively  and  emphati- 
cally denied;  it  was  neither  clear,  precise, 
or  indubitable;  It  depended  almost  entirely 
upon  the  testimony  of  the  plaintiffs;  it  was 
contradicted  by  the  testimony  of  a  number 
of  disinterested  witnesses;  and  It  was  of 
a  vague,  indefinite,  and  uncertain  character. 
The  authorities  that  upon  such  testimony, 
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express  provisions  In  policies  of  Insurance, 
prohibiting  parol  waivers,  cannot  be  avoid- 
ed, are  very  clear  and  emphatic.  McFar- 
land  v.  Insurance  Co.,  184  Pa.  St  590,  19 
Atl.  796;  Insurance  Co.  v.  Weiss,  106  Pa. 
St  26;  Insurance  Co.  v.  Brown,  128  Pa.  St 
891,  18  Atl.  389;  Hocking  v.  Insurance  Co., 
ISO  Pa.  St  179,  18  Atl.  614.  There  was  no 
proof  of  an  actual,  distinct  and  definite 
agreement  on  the  part  of  Kuester  that  the 
loss  on  the  building  should  be  paid.  The 
argument  in  support  of  the  plaintiffs'  con- 
tention on  this  subject  is  made  out  largely 
of  inferences  and  implications  from  facts 
and  declarations,  most  of  which  are  disput- 
ed. This  is  not  enough.  We  sustain  the 
1st  2d,  7th,  8th,  10th,  11th,  12th,  and  13th 
assignments.    Judgment  reversed. 


(183  Fa.  Bt  «26) 

In  re  STULL'S  ESTATE. 
Appeal  of  MOREHOUSE. 

(Supreme  Court  of  Pennsylvania.     Jan.  8, 
1898.) 
Marriage— Conflict  or  Laws. 
A  marriage  between  citizens  of  Pennsylva- 
nia celebrated  in  Maryland,  whither  the  parties 
went  to  evade  the  Pennsylvania  law  (Act  March 
18,  1815;   Purd.  Dig.  p.  688,  pi.  29,  S  91)  pro- 
hibiting marriage  with  the  paramour,  during  the 
life  of  the  injured  wife  or  husband,  by  one  guilty 
of  adultery,  is  void  in  Pennsylvania,  to  which 
state  the  parties  immediately  returned,  though 
there  is  no  such  prohibition  in  Maryland. 
McCollum,  Mitchell,  and  Fell,  JJ.,  dissenting. 

Appeal  from  orphans'  court,  Washington 
county. 

Application  of  Ada  Morehouse  for  letters 
of  administration  on  the  estate  of  Richard  H. 
Stull,  deceased.  From  the  decree  of  the  or- 
phans' court  dismissing  ber  appeal  from  the 
denial  of  the  application  by  the  register  of 
wills,  petitioner  appeals.    Affirmed. 

R.  W.  Irwin,  for  appellant  Boyd  &  B.  B. 
Crumrine,  for  appellee. 

GREEN,  J.  The  question  at  issue  In  this 
case  arises  upon  the  application  of  a  woman, 
claiming  to  have  been  the  lawful  wife  of  the 
decedent  at  the  time  of  his  death,  to  have 
tetters  of  administration  upon  his  estate 
granted  to  her.  The  letters  were  refused  by 
the  register  and  orphans'  court  on  the 
ground  that  the  petitioner  was  not  the  law- 
ful wife  of  the  decedent  and  hence  was  not 
entitled  to  them.  Briefly,  the  facts  were  that 
the  decedent,  Richard  H.  Stull,  was  married 
to  Hannah  M.  Lewis,  who  still  survives.  In 
February,  1894,  the  wife  obtained  a  decree 
of  absolute  divorce  from  him,  on  the  ground 
that  he  had  committed  adultery  with  one 
A.da  Wlddup.  On  April  5,  1894,  the  decedent 
and  the  said  Ada  Wlddup,  both  being  citi- 
zens and  inhabitants  of  Pennsylvania,  went 
to  Cumberland,  in  the  state  of  Maryland,  and 
were  united  in  marriage.  They  at  once  re- 
turned to  Pennsylvania,  and  there  lived  and 
cohabited  as  man  and  wife  on  the  farm  of 


the  decedent  In  Washington  county,  until 
his  death,  on  Jane  11,  1895.  They  had  no 
children,  but  there  was  one  child,  a  son, 
Samuel  A.  Stull,  by  the  first  marriage.  It 
was  admitted  and  found  In  the  court  below, 
and  Is  now  conceded  on  the  argument  in  this 
court,  that  the  decedent  and  Ada  Wlddup, 
his  paramour,  with  whom  he  had  committed 
adultery,  went  into  Maryland,  to  be  there 
married,  for  the  express  purpose  of  evading 
the  law  of  Pennsylvania  which  prohibits  a 
marriage  with  the  paramour  during  the  life 
of  the  injured  wife  or  husband.  It  is  also 
conceded  that  by  the  law  of  Maryland  there 
Is  no  such  prohibition,  and  that  under  that 
law  the  marriage  was  lawful.  The  question 
arising  is,  was  the  applicant  the  lawful  wife 
of  the  decedent  at  the  time  of  his  death? 
She  subsequently  married  one  Morehouse, 
and  now  bears  his  name. 

Our  act  of  March  13,  1815  (Purd.  Dig.  p. 
688,  pi.  29,  i  91),  provides  as  follows:  "The 
wife  or  husband  who  shall  have  been  guilty 
of  the  crime  of  adultery,  shall  not  marry  the 
person  with  whom  the  said  crime  was  com- 
mitted during  the  life  of  the  former  wife  or 
husband;  but  nothing  herein  contained  shall 
be  construed  to  extend,  to  or  affect  or  render 
Illegitimate  any  of  the  children  born  of  the 
body  of  the  wife  during  coverture."  Section 
10  disables  a  guilty  wife,  who  after  the  di- 
vorce cohabits  with  her  paramour,  from 
alienating  any  of  her  lands  and  tenements, 
and  avoids  such  conveyances  if  made.  By 
the  ninth  section  it  will  be  perceived  there  is 
an  absolute  prohibition  of  any  subsequent 
marriage  between  the  guilty  person  and  the 
paramour  during  the  life  of  the  former  wife 
or  husband.  It  forbids  the  marriage  relation 
to  be  contracted  in  the  most  general  terms. 
The  guilty  party  "shall  not  marry  the  person 
with  whom  the  said  crime  was  committed." 
A  personal  Incapacity  to  marry  is  imposed. 
The  necessary  meaning  of  this  language  Is 
that  they  shall  not  marry  at  all,  in  any  cir- 
cumstances, or  at  any  time,  or  any  place, 
so  long  as  the  Injured  party  is  living.  So  far 
as  the  purpose  and  meaning  of  this  statute 
are  concerned,  it  is  of  no  consequence  where 
such  subsequent  prohibited  marriage  takes 
place.  The  relation  itself  is  absolutely  pro- 
hibited, and  hence  is  within  the  operative 
words  of  the  statute,  without  any  reference 
as  to  where  the  marriage  occurs. 

It  is  now  necessary  to  notice  the  other  en- 
vironments which  affect  the  case.  Both  the 
parties  to  the  prohibited  marriage  were  clti- 
sens  of  Pennsylvania,  domiciled  on  her  terri- 
tory, both  before  and  after  the  marriage,  and 
were  only  absent  long  enough  to  have  the 
ceremony  performed.  They  continued  to  re- 
side together  in  Pennsylvania  until  the  death 
of  the  husband.  The  woman  resides  here 
still.  She  never  acquired  any  rights  as  on 
Inhabitant  of  the  state  of  Maryland,  and  can 
and  does  not  now  claim  any  right  of  that 
character.  She  is  now  claiming,  not  only  the 
protection  of  our  law,  but  a  special  privilege 
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and  right,  accorded  only  to  lawful  wives  on* 
der  the  Intestate  law  of  Pennsylvania,  to  wit, 
the  right  to  have  administration  of  the  estate 
of  her  alleged  husband.  In  tbis  respect  the 
case  is  different  from  many  of  the  cases  cited 
in  the  paper  books,  and  the  difference  is 
against  her.  claim.  "Here,  she,  being  now  and 
at  all  times  a  citizen  of  Pennsylvania,  sub- 
ject at  all  times  to  its  laws  and  its  policies, 
having  committed  a  direct  and  positive  vio- 
lation of  one  of  those  laws,  which  relates  to 
and  Immediately  affects  the  very  application 
she  now  makes,  solicits  a  decree  from  an  or- 
phans' court  of  Pennsylvania,  giving  her 
property  rights  and  a  right  of  administra- 
tion, on  the  specific  ground  that  she  acquired 
those  rights,  if  she  acquired  them  at  all,  in 
consequence  of  a  violation  of  the  law  of 
Pennsylvania;  and  she  asks  this  decree,  as 
she  only  can  ask  it,  by  the  importation  and 
actual  enforcement  of  the  law  of  a  foreign 
state,  within  oar  own  territory,  and  In  our 
own  Judicature,  when  that  law  is  contrary 
to  the  express  terms  of  our  own  law,  and 
contrary  to  the  manifest  and  settled  policy 
of  our  commonwealth.  Moreover,  It  is  ex- 
pressly conceded  that  the  parties  left  the 
territory  of  Pennsylvania,  and  entered  that 
of  Maryland,  for  the  very  purpose  of  evading 
the  law  of  Pennsylvania  which  prohibited 
their  marriage.  We  do  not  think  that  any  of 
the  cases  cited  for  the  appellant  contain  so 
many  elements  of  invalidity  as  *his. 

There  is  no  question  as  to  the  general  rule 
that  a- marriage  which  is  valid  by  the  law 
of  the  place  where  it  is  solemnised  is  valid 
everywhere.  Of  course,  even  this  general 
rule-  has  its  exceptions,  where  the  particular 
marriage  is  contrary  to  good  morals  or  pub- 
He  policy,  or  to  the  positive  statutes  of  the 
country  where  It  is  sought  to  be  enforced. 
But  where  a  man  and  woman,  citizens  of 
the  same  state,  and  subject  to  an  absolute 
statutory  prohibition  against  entering  into 
a  marriage  contract  which  Is  against  good 
morals  and  contrary  to  public  policy,  leave 
their  domicile,  and  enter  another,  for  the 
express  purpose  of  violating  the  law  of  their 
domicile  in  this  respect,  the  case  is  highly 
exceptional,  and  the  great  weight  of  au- 
thority to  against  the  validity  of  such  a 
marriage  In  the  place  of  their  domicile. 
There  have  been  conflicting  decisions  upon 
the  question,  but  very  few  of  them  sustain 
the  validity  of  the  relation  where  It  has 
been  assumed  for  an  intended  evasion  of  the 
law  of  the  domicile  and  is  contrary  to  good 
morals.  The  fact  of  such  an  intended  eva- 
sion has  been  repeatedly  recognized  as  the 
basis  of  invalidity  when  otherwise  Validity 
would  have  been  declared.  Thus,  in  a  noted 
case  in  Tennessee  (Pennegar  v.  State,  87 
Tenn.  244,  10  S.  W.  805),  decided  in  1889, 
the  same  question  precisely  as  in  this  case 
was  raised,  to  wit,  a  marriage  in  Alabama 
between  a  man  and  woman  domiciled  in 
Tennessee,  who  had  been  gollty  of  adultery, 
«nd,  after  a  divorce  had  been  obtained  in 
39A.—2 


Tennessee  on  that  ground,  the  guilty  hus- 
band and  his  paramour  went  to  Alabama, 
and  were  married,  and  at  once  returned  to 
Tennessee.  They  were  indicted  in  Ten- 
nessee for  lewdness,  and  were  convicted  and 
sentenced,  and  appealed  to  the  supreme 
court,  claiming  that  the  marriage,  being  law- 
ful in  Alabama,  must  be  held  lawful  in 
Tennessee.  In  the  latter  state  the  statute 
prohibited  such  marriages  In  almost  the 
very  words  of  our  own  act  of  1815,  to  wit: 
"When  a  marriage  is  absolutely  annulled, 
the  parties  shall  be  severally  at  liberty  to 
marry  again;  but  a  defendant  who  has  been 
guilty  of  adultery  shall  not  marry  the  per- 
son with 'whom  the  crime  was  committed, 
during  the  life  of  the  former  husband  or 
wife."  In  an  elaborate  opinion  the  supreme 
court  sustained  the  sentence,  and  held  the 
Alabama  marriage  to  be  void  In  Tennessee. 
In  view  of  the  dose  analogy  of  the  case  to 
the  one  we  are  considering,  some  citations 
from  the  opinion  will  be  appropriate:  "The 
marriage,  being  prohibited  by  statute,  is 
void  if  solemnized  in  this  state."  "Does  the 
rule  that  a  marriage  valid  where  solemnized 
is  valid  everywhere  make  the  second  mar- 
riage in  Alabama  in  this  case  valid?"  "Mar- 
riage is  an  institution  recognized  and  gov- 
erned to  a  large  degree  by  international  law 
prevailing  in  all  countries,  and  constituting 
an  essential  element  in  all  earthly  society. 
The  well-being  of  society,  as  it  concerns  the 
relation  of  the  sexes,  the  legitimacy  of  off- 
spring, and  the  disposition  of  property,  alike 
demand  that  one  state  or  nation  shall  rec- 
ognize the  validity  of  marriages  had  in  other 
states  or  nations,  according  to  the  laws  of 
the  latter,  unless  some  positive  statute  or 
pronounced  public  policy  of  the  particular 
state  demands  otherwise."  The  opinion  fur- 
ther holds  that  the  rule  that  a  marriage 
valid  where  solemnized  is  valid  everywhere 
has  its  exceptions,  to  wit:  "(1)  Marriages 
which  are  deemed  contrary  to  the  law  of 
nature,  as  generally  recognized  in  Christian 
countries;  (2)  marriages  which  the  local  law- 
making power  has  declared  shall  not  be 
allowed  any  validity  either  In  express  terms 
or  by  necessary  Implication.  *  *  •  This 
[second]  class  may  be  subdivided  into  two 
classes:  First  Where  the  statutory  pro- 
hibition relates  to  form,  ceremony,  and 
qualification,  it  Is  held  that  compliance 
with  the  law  of  the  place  of  marriage  Is 
sufficient,  and  its  validity  will  be  recognized, 
not  only  in  other  states  generally,  but  In  the 
state  of  domicile  of  the  parties,  even  where 
they  have  left  their  own  state  to  marry 
elsewhere  for  the  purpose  of  avoiding  the 
laws  of  their  domicile.  Second.  Oases 
which,  prohibited  by  statute,  may  or  may 
not  embody  distinctive  state  policy  as  af- 
fecting the  morals  or  good  order  of  society. 
*  *  •  Each  state  or  nation  has  ultimately 
to  determine  for  itself  what  statutory  in- 
hibitions are  by  it  intended  to  be  impera- 
tive, as  Indicative  of  the  decided  policy  of 
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the  state  concerning  the  morals  and  good 
order  of  society,  to  that  degree  which  will 
render  It  proper  to  disregard  the  Jus  gen- 
tlnm  of  "valid  where  solemnized,  valid  every- 
where." *  *  *  If,  as  we  have  seen,  the 
statutory  inhibition  relates  to  matters  of 
form  or  ceremony,  and  In  some  respects  to 
qualification  of  the  parties,  the  courts  would 
bold  such  valid  here;  but  if  the  statutory 
prohibition  is  expressive  of  a  decided  atate 
policy,  as  a  matter  of  morals,  the  courts 
must  adjudge  the  marriage  void  here,  as 
contra  bonos  mores.  *  *  *  Now,  believ- 
ing, aa  we  do,  that  the  atatnte  In  question, 
which  we  are  called  upon  to  construe  In 
the  case  at  bar,  is  expressive  of  a  decided 
state  policy,  not  to  permit  the  sensibilities 
of  the  injured  and  Innocent  husband  or  wife, 
who  has  been  driven  by  the  adultery  of  his 
or  her  consort  to  the  necessity  of  obtaining 
a  divorce,  to  be  wounded,  or  the  public  de- 
cency to  be  affronted,  by  being  forced  to 
witness  the  continued  cohabitation  of  the 
adulterous  pair,  even  under  the  guise  of  a 
subsequent  marriage  performed  in  another 
state  for  the  purpose  of  evading  our  statute, 
and  believing  that  the  moral  sense  of  the 
community  is  shocked  and  outraged  by  such 
an  exhibition,  we  will  not  allow  such  parties 
to  shield  themselves  behind  a  general  rule 
of  the  law  of  marriage,  the  wisdom  and  per- 
petuity of  which  depends  aa  much  upon  the 
Judicious  exceptions  thereto  aa  upon  the  in- 
herent right  of  the  rule  itself."  • 

The  foregoing  reasoning  Is  satisfactory  to 
us.  It  invokes  practically  three  distinct 
Ideas,  to  wit:  (1)  That  the  foreign  mar- 
riage la  contrary  to  the  positive  statute  of 
the  domicile;  (2)  that  it  is  contrary  to  the 
public  policy  of  the  government  of  the  domi- 
cile, in  that  it  offends  against  the  prevailing 
sense  of  good  morals  among  the  people  there 
dwelling;  and  (8)  it  was  contracted  for  the 
express  purpose  of  evading  the  positive  law 
of  the  domicile,  and  Is  therefore  to  be  re- 
garded as  a  fraud  upon  the  government  and 
people  of  the  domiciliary  residence.  The 
combination  of  these  three  objections  seems 
to  be  most  fatal  to  the  validity  of  the  mar- 
riage thus  contracted.  The  writer  Is  dis- 
posed to  regard  each  one  of  them  aa  fatal. 
Instances  of  Invalidty  from  each  source  in 
other  matters  than  foreign  marriages  are 
not  at  all  uncommon,  but  It  Is  not  necessary 
to  pursue  them  in  the  books,  as  it  would 
involve  unnecessary  labor  and  apace.  There 
is  abundant  authority  for  their  application 
In  the  marriage  cases.  Perhaps  the  most 
conspicuous  case  of  the  effect  of  mere  stat- 
utory prohibition  Is  the  Sussex  Peerage  Case, 
11  Clark  A  F.  85,  which  prohibited  any 
marriage  of  any  descendant  of  King  George 
IL  without  the  previous  consent  of  the  king. 
A  marriage  having  been  contracted  at  Home 
between  a  son  of  George  II.  and  a  lady  who 
was  a  British  subject,  without  the  royal 
consent,  a  question  arose  as  to  the  validity 
of  this  marriage,  which  was  submitted  to 


the  Judges  of  the  house  of  lords.  Chief 
Justice  Tlndal,  delivering  the  opinion,  said: 
"The  statute  In  question  does  not  enact  an 
incapacity  to  contract  marriage  within  one 
particular  country  and  district  or  another, 
but  to  contract  matrimony  generally  and  In 
the  abstract  It  is  au  Incapacity  attaching 
to  the  person  of  A  B.,  which  he  carries 
with  him  wherever  he  goes.  But,  as  a  mar- 
riage once  duly  contracted  in  any  country  will 
be  a  valid  marriage  all  the  world  over,  the  Inca- 
pacity to  contract  a  marriage  at  Rome  Is  as 
clearly  within  the  prohibitory  words  of  the  stat- 
ute aa  the  incapacity  to  contract  in  England." 
"The  prohibitory  words  of  the  atatnte  were 
general:  That  no  one  of  the  persons  herein  de- 
scribed shall  be  capable  of  contracting  matri- 
mony.' "  "Here,  again,"  said  the  chief  Justice, 
"the  words  employed  are  general  or  more 
properly  universal,  and  cannot  be  satisfied 
in  their  plain,  literal,  ordinary  meaning, 
unless  they  are  held  to  extend  to  all  mar- 
riages, in  whatever  part  of  the  world  they 
may  have  been  contracted  or  celebrated. 
*  *  *  It  is  certain  that  an  act  of  the  legis- 
lature will  bind  the  subjects  of  this  realm, 
both  within  the  kingdom  and  without,  if 
such  was  its  Intention."  Lord  Campbell  said: 
"I  have  no  doubt  that  it  la  competent  to 
the  British  legislature  to  pass  a  law  mak- 
ing invalid  the  marriage  of  particular  British 
subjects  all  over  the  world;  *  *  *  and 
I  am  clearly  of  opinion  that  the  intention 
is  sufficiently  testified  by  the  language 
which  has  been  employed."  While  the 
words  used  in  this  British  statute  related 
only  to  particular  persons,  they  were  specif- 
ic in  prohibiting  any  marriage  between 
such  persons,  and  for  that  reason  it  was 
held  that  the  prohibition  was  general,  and 
applied  to  any  marriage,  no  matter  where 
it  was  contracted.  The  same  principle  ap- 
plies, as  we  have  heretofore  indicated,  to 
the  prohibition  in  the  case  at  bar.  It  ap- 
plies to  any  marriage,  no  matter  where  it 
may  be  celebrated,  and  aa  the  parties  were, 
and  continued  to  be,  citizens  of  Pennsyl- 
vania, It  applied  to  them.  In  Brook  v. 
Brook,  9  H.  L.  Cas.  212,  another  celebrated 
English  case,  where  a  man  had  married  his 
deceased  wife's  sister,  contrary  to  a  British 
statute,  the  parties  having  gone  to  Denmark 
for  that  purpose,  where  such  marriages 
were  lawful,  Lord  Chancellor  Campbell  said: 
"It  Is  quite  obvious  that  no  civilised  state 
can  allow  Its  domiciled  subjects  or  citizens, 
by  making  a  temporary  visit  to  a  foreign 
country,  to  enter  into  a  contract  to  be  per- 
formed in  the  place  of  domicile,  if  the  con- 
trary is  forbidden  by  the  law  of  the  place  of 
domicile,  as  contrary  to  the  law  of  religion 
or  morality  or  any  of  Its  fundamental  In- 
stitutions." And,  again:  "If  a  marriage  is 
absolutely  forbidden  in  any  country,  as  be- 
ing contrary  to  public  policy  and  leading  to 
social  evils,  I  think  that  the  domiciled  in- 
habitants of  that  country  cannot  be  permit- 
ted, by  passing  the  frontier,  and  entering 
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another  state,  In  which  this  marriage  Is 
not  prohibited,  to  celebrate  a  marriage  for- 
bidden by  their  own  state,  and,  immediately 
returning  to  their  own  state,  to  insist  on 
their  marriage  being  recognized  as  lawful." 
Upon  the  foregoing  authorities,  there  is  no 
doubt  as  to  what  the  law  Is  in  England  on 
this  subject  It  seems  to  us  that  these  de- 
cisions are  founded  upon  Impregnable  rea- 
soning, which  cannot  be  answered;  and 
these  decisions  apply  with  the  greatest  force 
to  the  case  in  hand,  for  In  those  cases  the 
statutes  did  not  prohibit  marriages  involv- 
ing immoral  considerations,  but  here  the 
subsequent  marriage  is  a  sort  of  reward 
for  the  prior  adulterous  Intercourse,  and  the 
subsequent  cohabitation  is  distinctly  offen- 
sive to  all  good  citizens.  The  conclusion  of 
invalidity  is  Immensely  strengthened  by  con- 
siderations of  the  greatest  force. 

In  North  Carolina,  in  the  case  of  Williams 
v.  Oates,  27  N.  0.  685,  Involving  the  same 
principle  and  almost  the  same  facts,  a  similar 
decision  was  reached  as  in  the  Tennessee  case 
supra.  A  husband  and  wife  domiciled  in 
North  Carolina  were  divorced  for  the  wife's 
adultery.  Afterwards  the  wife  and  a  man 
(a  third  person),  both  also  so  domiciled,  to 
evade  the  law  of  North  Carolina,  which  pro- 
hibited her  from  marrying  again,  went  into 
South  Carolina,  and  were  there  married,  ac- 
cording to  the  law  of  that  state,  and  immedi- 
ately returned  to  North  Carolina,  where  they 
lived  together  as  man  and  wife  until  the  hus- 
band died,  intestate.  It  was  held  that  the 
second  wife  was  not  the  lawful  widow  of  the 
deceased,  and  was  not  entitled  to  an  interest 
in  his  estate,  the  law  of  the  domicile  controll- 
ing the  relation.  In  Marshall  v.  Marshall,  2 
Hun,  238,  decided  In  1874,  the  facts  were 
that  the  plaintiff,  Marshall,  In  1858,  was  di- 
vorced from  his  then  wife,  on  the  ground  of 
his  adultery.  The  parties  to  the  divorce  were 
then  domiciled  In  New  York.  In  1866  the 
husband  and  another  woman,  both  then  resid- 
ing In  New  York,  went  to  Philadelphia,  to  be 
married  there,  Intending  to  return  immediate- 
ly to  New  York.  They  were  married  in  Phil- 
adelphia, the  first  wife  still  living,  and  return- 
ed to  New  York,  as  Intended.  It  was  held 
that  the 'second  marriage  was  absolutely  void, 
on  the  ground  that  "If  citizens  leave  their 
own  country,  and  contract  a  marriage  abroad, 
such  marriage  being  forbidden  by  the  law 
of  the  country  of  their  residence,  but  allowed 
by  the  country  where  it  Is  contracted,  and  be- 
ing celebrated  with  an  intent  to  resume,  and 
followed  by  an  actual  resumption  of,  their 
old  residence,  the  validity  of  the  contract  is  to 
be  determined  by  the  law  of  the  domicile." 
It  is  true  that  this  case  was  afterwards  over- 
ruled in  the  case  of  Van  Voorhls  v.  Brintnall, 
86  N.  Y.  18,  decided  in  1881;  but,  as  neither 
of  the  decisions  Is  binding  upon  us,  we  much 
prefer  the  ruling  in  Marshall  v.  Marshall.  It 
is  also  true  that  In  Inhabitants  of  Medway  v. 
Inhabitants  of  Needham  (1819)  16  Mass.  157, 
a  contrary  decision  was  made,  In  the  case  of  a 


marriage  between  a  mulatto  and  a  white  wo- 
man, which  was  solemnized  In  Rhode  Island, 
where  it  was  not  unlawful.  It  was  held  valid 
in  Massachusetts,  where  such  marriages  were 
prohibited  although  the  parties  were  domiciled 
In  Massachusetts,  and  immediately  returned 
there.  The  marriage  was  not  questioned  be- 
cause it  was  contrary  to  good  morals,  but 
only  because  It  was  contrary  to  the  words  of 
the  Massachusetts  statute.  The  decision, 
however,  expressly  excepted  the  case  of  in- 
cestuous marriages  or  others  that  "would  tend 
to  outrage  the  principles  and  feelings  of  all 
civilized  nations,"  and  hence  is  of  scarcely 
any  weight  in  the  present  contention.  It  was 
followed  with  reluctance  In  Putnam  v.  Put- 
nam, 8  Pick,  433,  but  It  was  held  to  be  doubt- 
ful of  application  in  Inhabitants  of  West  Cam- 
bridge v.  Inhabitants  of  Lexington,  1  Pick. 
506,  If  the  husband  had  come  into  Massachu- 
setts to  claim  any  marital  rights,  "upon  the 
ground  that  the  marriage  upon  which  he 
founded  his  claim  was  contracted  In  violation 
of  the  laws  of  this  state,  and  that  it  was  con- 
trary to  good  policy,  as  well  as  detrimental  to 
the  public  manners,  that  he  should  be  allowed 
to  enforce  such  claim." 

It  is  proper  to  observe  that  the  leading  text 
writers  on  the  "Conflict  of  Laws"  express  the 
same  conclusions  as  embodying  the  latest  and 
best  doctrine  upon  this  subject  Thus,  in 
Story,  Confl.  Laws,  §  86,  it  is  said:  "But  we 
are  not  therefore  to  conclude  that  every  mar- 
riage by  and  between  British  subjects  in  for-  ' 
elgn  countries  will  be  held  valid  because  it 
is  celebrated  according  to  the  laws  of  such 
countries,  on  the  contrary,  where  the  laws 
of  England  create  a  personal  Incapacity  to 
contract  marriage,  that  incapacity  has  In  some 
cases  been  held  to  have  a  universal  operation, 
so  as  to  make  a  subsequent  marriage  in  a  for- 
eign country  a  mere  nullity  when  litigated  in 
a  British  court."  Section  87:  "Indeed,  the 
general  principle  adopted  in  England  in  regard 
to  cases  of  this  sort  appears  to  be  that  the 
lex  loci  contractus  shall  be  permitted  to  pre- 
vail, unless  where  it  works  some  manifest  in- 
justice, or  is  contra  bonos  mores,  or  is  re- 
pugnant to  the  settled  principles  and  policy  of 
Its  own  laws."  In  section  112,  quoting  from 
Lord  Robertson  in  Perg.  Mar.  &  Dlv.  397-390, 
It  is  said:  "But  a  party  who  is  domiciled  here 
cannot  be  permitted  to  Import  Into  this  coun- 
try a  law  peculiar  to  his  own  case  which  Is  In 
opposition  to  those  great  and  Important  pub- 
lic laws  which  our  legislature  has  held  to  be 
essentially  connected  with  the  best  Interests 
of  society."  In  a  footnote  to  section  118,  the 
author  quotes  from  1  Burge,  Col.  Laws,  pp. 
188-191,  as  follows:  "The  law  which  prohib- 
its persons  related  to  each  other  in  a  certain 
degree  from  intermarrying,  and  declares  their 
intermarriage  to  be  null,  imposes  on  them  a 
personal  Incapacity  quoad  that  act;  and  that 
Incapacity  must  continue  to  affect  them  as 
long  as  they  retain  their  domicile  In  the  coun- 
try in  which  that  law  prevails.  The  resort 
to  another  country,  where  there  was  no  such 
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prohibitory  law,  for  the  mere  purpose  of  evad- 
ing the  law  of  their  own  country,  and  with 
the  Intention  of  returning  thither  when  their 
marriage  had  taken  place,  cannot  he  consider- 
ed a  change  of  their  former  domicile,  or  the 
acquisition  of  a  domicile  in  the  country  to 
which  they  had  resorted.  They  must  there- 
fore be  regarded  as  still  subject  to  the  per- 
sonal Incapacity  Imposed  by  the  law  of  their 
real  domicile."  In  Whart.  Confl.  Laws,  g  159, 
the  writer  says:  "But  when  persons  domiciled 
In  a  state  where  these  prohibitions  are  in 
force  are  married  without  domicile,  in  viola- 
tion of  such  prohibitions,  in  a  state  where 
there  Is  no  opposing  legislation,  the  parties 
visiting  the  latter  state  for  this  purpose,  will 
the  former  state  recognize  the  validity  of  the 
marriage?  The  first  point  for  the  court  of 
such  a  state  to  determine  on  such  an  issue  is 
whether  the  prohibition  of  such  marriages  is 
part  of  the  distinctive  policy  of  the  state.  If 
so,  the  court,  acting  on  the  reasoning  already 
given,  must  hold  that  persons  domiciled  in 
such  state  cannot  evade  its  law  by  going  to 
another  state,  and  then  returning  to  live  in 
the  home  state  in  a  union  that  state  condemns. 
And  so  It  has  been  ruled  on  several  occa- 
sions,"—citing  Kinney  v.  Com.,  30  Grat  858; 
Williams  v.  Oates,  27  N.  O.  538;  State  v. 
Kennedy,  76  N.  C.  251;  Scott  v.  State,  39  Ga. 
321;  Dupre  v.  Boulard's  Ex'r,  10  La.  Ann. 
411. 

Upon  the  whole  case,  we  consider  that  the 
weight  of  authority  is  against  the  validity  of 
the  marriage  we  are  now  considering;  and, 
upon  well-settled  principles,  we  are  convinced 
that  it  should  not  be  sustained.  The  decree 
of  the  court  below  is  affirmed,  and  the  appeal 
is  dismissed,  at  the  cost  of  the  appellant 

McCOLLUM,  MITCHELL,  and  FELL,  JJ., 
dissenting. 


<1M  Pa.  St  66) 

SHARPSVILLE   FURNACE  CO.  v.  ALLE- 
.  GHENY  BESSEMER  STEEL  CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  8, 

1898.) 
Balks— Acceptance  or  Goods — Question  roa 

JURT. 

In  an  action  for  the  price  of  11  car  loads 
(840  tons)  of  pig  iron  sold  by  N.  for  plaintiff,  it 
appeared  that  5  car  loads  were  delivered  in  Oc- 
tober, and  6  on  November  5  and  6.  1890,  and 
that  all  delivered  in  October  was  to  be  paid  for, 
one-half  on  November  10th,  and  the  other  half 
on  November  25th.  On  November  10th  defend- 
ant sent  a  voucher  to  N.,  embracing  all  me 
iron  delivered  under  the  order  to  that  date,  de- 
ducted the  freight  paid,  and  paid  one-half  the 
price,  without  any  notice  that  the  iron  was  re- 
jected. When  the  voucher  was  given  by  de- 
fendant on  November  25th,  credit  was  claimed 
for  the  amount  of  the  former  settlement  by  de- 
ducting the  340  tons  from  1,167  tons  settled  by 
previous  voucher.  In  a  settlement  sent  to  plain- 
tiff by  N.  on  said  date  no  allusion  was  made  to 
the  340  tons,  except  as  being  "tons  over  limit  in 
sulphur,  and  held  subject  to  our  order."  N.'s 
bookkeeper  (defendant's  principal  witness)  testi- 
fied he  never  heard  any  complaint  as  to  quality 
antil  November  25th;    that  he  did  not  receive 


the  analysis  until  some  rime  afterwards,  Chough 
he  asked  for  it  several  times;  and  that  the  first 
correspondence  with  plaintiff  In  regard  to  it  was 
a  letter  from  N.  to  plaintiff  reporting  an  offer 
for  the  iron.  Other  testimony  showed  that 
when  defendant  received  the  iron,  it  was  sam- 
pled and  analyzed,  and  then  unloaded  on  defend- 
ant's property.  Defendant  claimed  that  as  soon 
as  the  report  of  analysis  came  in,  it  unloaded  the 
iron,  and  piled  it  up  by  itself,  and  thereafter 
held  it  subject  to  N.'s  order.  Held,  that  the 
question  whether  defendant  accepted  the  Iron 
was  for  the  jury. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county. 

Action  by  the  SharpsviQe  Furnace  Com- 
pany against  the  Allegheny  Bessemer  Steel 
Company  for  the  price  of  certain  pig  Iron 
sold  and  alleged  to  have  been  delivered  to 
and  accepted  by  defendant  the  sale  being  made 
by  Nlmlck  tc.  Co.  From  a  Judgment  in  favor 
of  plaintiff,  defendant  appeals.    Affirmed. 

Johns  McCleave  and  D.  T.  Watson,  for  ap- 
pellant.  W.  B.  Rodgers,  for  appellee. 

GREEN,  J.  Aa  it  seems  to  us,  the  control- 
ling question  in  this  case  is  whether  there 
was  an  acceptance  or  rejection  of  the  iron 
by  the  defendant  The  defendant's  order  to 
Nimlck  &  Co.  was  entered  on  or  before  Octo- 
ber 18, 1890,  as  appears  by  letter  of  that  date 
from  Nimick  &  Co.  to  defendant  The  de- 
liveries under  the  order  were  made  October 
25th,  2  cars;  October  27th,  2  cars;  October 
29th,  1  car;  November  5th,  4  cars;  Novem- 
ber 6th,  2  cars,— in  all,  340  tons.  The  entire 
delivery  was  completed  at  the  yard  of  the 
defendant  company  on  November  6,  1890. 
By  the  terms  of  the  order,  all  the  iron  deliv- 
ered In  October  was  to  be  paid  for,  one-half 
on  November  10th,  and  the  other  half  on  No- 
vember 25th.  On  November  10th,  the  de- 
fendant, then  being  in  receipt  of  all  the  iron, 
sent  a  voucher  to  Nimick  &  Co.  which  em- 
braced all  the  Iron  delivered  under  the  order 
up  to  that  date,  deducted  the  freight  which 
had  been  paid  on  all  the  iron,  and  paid  the 
one-half  of  the  price  of  the  iron  which  was 
due  on  November  10th.  No  notice  was  given 
by  the  defendant  that  any  of  the  iron  was 
rejected  for  any  reason  whatever,  nor  that 
it  was  held  subject  to  the  order  of  Nimick 
&  Co.  When  the  voucher  was  given  on  No- 
vember 25th  following,  credit  was  claimed 
for  the  amount  paid  at  the  former  settlement 
by  deducting  the  number  of  tons,  340,  from 
an  aggregate  of  1,167  tons,  which  had  been 
settled  for  by  the  previous  voucher,  and  cred- 
iting Nlmlck  &  Co.  only  with  the  price  of  the 
whole  1,167  tons,  less  the  340  tons.  All  of 
this  appears  in  a  settlement  sent  by  Nlmlck 
&  Co.  to  the  plaintiff  on  November  25,  1890. 
In  this  paper  no  allusion  is  made  to  the  340 
tons,  except  as  being  "tons  over  limit  in  sul- 
phur, and  held  subject  to  our  order."  There 
was  no  statement  showing  what  the  analyses 
were  as  to  sulphur,  or  that  any  such  tests 
had  been  made,  and  the  only  communication 
that  was  made  to  the  plaintiff  was  from 
Nlmlck  &  Co.  In  the  manner  stated.   No  in- 
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formation  was  given  as  to  what  had  been 
dona  with  the  iron,  and  nothing  was  said  as 
to  whether  it  had  been  rejected.  Charles  H. 
Scott,  the  bookkeeper  of  Nimick  &  Co.,  who 
conducted  the  transaction,  and  attended  to 
the  books  and  correspondence  of  the  firm, 
and  was  the  principal  witness  for  the  de- 
fendant, after  haying  testified  that  the  terms 
of  sale  required  the  payment  of  one-half  the 
price  of  the  iron  on  the  10th,  and  the  other 
half  on  the  25th,  of  the  month  following  the 
delivery,  was  asked,  on  cross-examination: 
"Q.  And  according  to  these  vouchers,  and 
according  to  these  payments,  the  defendant 
in  this  case  paid  the  first  payment,  the  one- 
half  of  the  cost  of  this  iron  In  controversy, 
on  the  10th  of  October  (November)?  A.  Yes, 
air.  Q.  Without  any  objection  as  to  the  qual- 
ity of  the  Iron.  And  was  there  a  word  said 
by  them,  any  complaint  made  by  them,  as 
to  the  quality  of  that  Iron,  until  the  25th  of 
November?  A.  I  never  heard  of  any."  The 
witness  further  testified  that  he  "did  not  re- 
ceive the  analysis  till  some  time  after  No- 
vember 25th,  though  he  asked  for  It  several 
times,  but  the  first  correspondence  In  regard 
to  It  did  not  take  place  till  March  4, 1801,  and 
that  was  a  letter  from  Nimick  &  Co.  to  plain- 
tiff, in  which  they  reported  an  offer  of  $15 
per  ton  for  the  iron  from  Carnegie  &  Co. 
The  other  testimony  showed  that  when  the 
iron  was  received  by  the  defendant  It  was 
sampled  and  analyzed,  and  was  then  unload- 
ed on  the  defendant's  property.  They  alleg- 
ed that  it  was  held,  subsequently  to  that, 
subject  to  the  order  of  Nimick  &  Co.  The 
defendant  does  not  appear  to  have  sent  any 
word  or  notice  of  any  kind  to  the  plaintiff 
in  regard  to  the  iron,  and  its  communica- 
tions were  only  with  Nimick  &  Co.  It  was 
not  until  March  12th,  following,  that  plain- 
tiff received  the  analysis  of  the  iron.  On 
the  other  band,  the  defendant  contends,  and 
gave  evidence  to  prove,  that  it  had  the  iron 
analysed  as  soon  as  It  arrived,  and,  when 
the  report  of  the  analysis  came  in,  It  un- 
loaded the  iron,  and  piled  It  up  by  itself,  and 
thereafter  held  it  subject  to  the  order  of  Nim- 
ick &  Co. 

It  will  be  seen,  at  once,  that  a  most  seri- 
ous question  as  to  the  acceptance  or  rejec- 
tion of  the  iron  by  the  defendant  was  raised. 
The  court  submitted  this  question  to  the 
jury,  who  found  for  the  plaintiff,  and  there- 
fore must  necessarily  have  found  that  the 
iron  was  accepted.  Of  course,  if  such  was 
the  fact,  the  liability  of  the  defendant  fol- 
lowed. In  reviewing  the  action  of  the  court 
on  this  subject,  and  the  comments  contained 
in  the  charge,  we  do  not  discover  any  error. 
After  explaining  the  subject  of  delivery  in 
the  aspects  developed  by  the  testimony,  and 
the  right  of  the  defendant  to  reject  the  iron 
if  it  was  not  up  to  the  standard  of  the  con- 
tract, and  the  effect  of  some  correspond- 
ence in  regard  to  a  subsequent  sale  of  It, 
and  of  the  action  of  the  plaintiff  In  relation 
thereto,  the  court  said  to  the  jury:   "I  say 


I  leave  to  yon  to  determine  whether  it  was 
a  delivery  and  an  acceptance  or  a  rejection. 
The  lot  of  iron  came  from  SharpsvlUe,  In 
Mercer  county,  and  was  shipped  according 
to  agreement,  and  was  in  the  cars.  I 
wouldn't  say  that  they  couldn't  analyze  it 
on  the  cars,  or  couldn't  analyze  It  off  the 
cars,  and  hold  It  in  the  yards,  because  it  is 
a  bulky  article,  and  the  cars  might  be  de- 
manded elsewhere.  I  leave  that  question  as 
to  whether  or  not  it  was  a  delivery  and  accept- 
ance, and  whether,  after  everything  was  settled 
properly  and  reasonably  between  them,  that 
they  long  afterwards  disputed  It"  This  was 
really  the  leading  and  most  important  ques- 
tion In  the  cause.  It  was  also  a  controlling 
question,  because,  if  there  was  a  delivery 
and  acceptance,  the  defendant's  liability  re- 
sulted as  a  matter  of  law.  A  considerable 
part  of  the  testimony  related  to  the  chemical 
analyses  of  the  Iron,  but  the  testimony  on 
that  subject  was  very  conflicting,  and  was 
not  at  all  satisfactory.  The  variations  in  the 
results  reached  were  very  confusing,  and  as 
this  whole  matter  related  to  the  right  of  the 
defendant  to  reject  the  iron,  rather  than  to 
the  question  whether  it  did  reject  it  in  fact, 
the  subject  was  of  minor  importance,  as 
contrasted  with  the  other  question,  whether 
It  did  actually  reject  or  accept  this  iron.  We 
think  there  was  ample  testimony  to  sustain 
a  verdict  for  the  plaintiff  on  this  subject, 
and  hence  we  do  not  feel  disposed  to  ques- 
tion its  propriety,  or  to  resist  the  logical  con-  ■ 
sequence  of  the  finding.  It  is  a  question  of 
fact,  and  the  verdict  disposes  of  It  While 
there  are  some  things  in  the  charge  which 
are  fairly  subject  to  criticism,  we  do  not 
think  they  are  of  sufficient  consequence  to 
affect  the  result.  The  assignments  of  error 
are  not  sustained.   Judgment  affirmed. 

(184  Fa.  St  101) 

BUSSELL  et  aL  v.  BOCK  BUN  FUBL-OA8 

CO.  et  al. 

(Supreme  Court  of  Pennsylvania.    Jan.  8, 

1896.) 

CoRPoiuTiojrs—  Tkahbaotioks  with  Stockhold- 
ers— Good  Faith. 

1.  A  person  who  might,  at  the  inception  of  a 
corporation,  be  deemed  the  promoter,  cannot,  aft- 
er the  corporation  has  been  in  existence,  organ- 
ized, and  operated  by  a  board  of  directors  for 
more  than  a  year,  be  considered  as  such,  ao  as 
to  then  hold  him  to  a  promoter's  fiduciary  liabil- 
ity In  dealing  with  the  corporation. 

2.  A  person  who,  although  not  an  agent  or  di- 
rector of  the  corporation,  by  his  position  as  a 
large,  if  not  majority,  stockholder,  exercised  a 
controlling  influence  on  the  company,  most  show 
that  transactions  between  the  company  and  him- 
self, by  which  he  profited,  were  fair. 

3.  An  action  by  a  stockholder  of  a  corpora- 
tion operating  gas  wells  to  have  a  receiver  ap- 
pointed, and  liave  certain  stock  and  cash  paid 
by  the  company  to  another  stockholder,  for  gas 
wells  and  pipe  lines,  restored,  over  and  above 
the  amount  actually  paid  by  him  therefor,  on  the 
ground  that  the  board  of  directors  had  reckless- 
ly made  the  purchases  at  exorbitant  prices,  and 
were  entirely  under  me  control  of  such  stock- 
holder, who  was  a  large,  if  not  a  majority,  stock* 
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holder,  and  had  Ions  experience  In  the  business, 
cannot  be  sustained  where  there  is  nothing  to 
show  that  such  stockholder  made  a  wrongful 
nse  of  his  legitimate  influence,  and  all  the  di- 
rectors testified  that  they  had  acted  tor  what 
were  deemed  the  best  interests  of  the  corpora- 
tion. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Bill  by  Charles  T.  Russell  and  others  against 
the  Bock  Run  Fuel-Gas  Company  and  others, 
praying  for  a  receiver  and  other  relief.  From 
a  decree  for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

J.  S.  &  B.  Q.  Ferguson,  for  appellants. 
Knox  &  Beed  and  Edwin  W.  Smith,  for  appel- 
lee Rock  Bun  Fuel-Gas  Co. 

DEAN,  J.  John  A.  Snee,  being  the  owner 
of  gas  wells  and  a  small  pipe  line  In  Jefferson 
and  Mifflin  townships,  Allegheny  county,  on 
August  26,  1893,  entered  into  a  contract  with 
the  Campbell  Glass  Company  to  supply  it 
with  576,000  feet  of  gas  per  day  for  a  period 
of  fire  years.  Without  the  right  of  eminent 
domain,  he  had  secured  by  contract  a  right  of 
way  for  his  pipe  line  for  a  short  distance,  but 
was  hampered  for  want  of  power  to  extend 
it.  To  obviate  this,  he  procured  the  incorpo- 
ration of  a  gas  company,  under  the  act  of 
1885.  To  comply  with  the  law,  he  induced 
five  of  his  friends,  Owlnga,  Rlndfus,  Boyd,  Mc- 
Grew.  and  St  John,  to  join  him  in  the  appli- 
cation for  charter,  and  In  articles  of  associa- 
tion wherein  they  were  named  directors.  The' 
capital  stock  was  $1,000,  whereof  Snee  paid 
the  10  per  cent  required  by  law.  On  Octo- 
ber 30,  1893,  the  capital  stock  was  Increased  to 
$75,000,  being  1,500  shares,  of  par  value  of 
$50.  The  name  of  the  corporation  was  the 
"Rock  Run  Fnel-Gas  Company."  On  the  same 
day  of  the  Increase  of  the  capital  of  the  cor- 
poration, Snee  proposed  to  sell  to  the  company, 
at  the  price  of  $50,000,  certain  wells  and  pipes, 
as  well  as  the  contract  to  supply  the  glass  com- 
pany,, the  amount  to  be  paid  him  in  stock  of 
the  company  at  par.  At  the  same  time,  his 
wife,  Mrs.  Kate  A.  Snee,  proposed  to  sell  to 
the  company  a  certain  well  owned  by  her,  for 
$10,000,  the  price  also  to  be  paid  in  the  stock 
of  the  company  at  par.  Both  propositions 
were  accepted  by  the  company,  through  Its 
board  of  directors.  Again,  on  January  6,  1894, 
the  company,  on  his  offer,  bought  from  him 
certain  rights  of  way  and  pipe,  for  the  sum  of 
$8,081.55,  of  which  $81.55  was  paid  In  cash, 
and  the  remainder  in  stock  of  the  company  at 
par.  On  November  3,  1893,  as  a  result  of 
prior  negotiations,  Charles  T.  Russell,  this  ap- 
pellant, purchased  and  received  a  transfer  from 
Snee  of  800  snares  of  the  stock.  At  a  stock- 
holders' meeting  held  in  January,  1894,  the 
first  directors  were  re-elected.  -At  the  next 
annual  meeting,  In  January,  1895,  through  dis- 
sensions among  the  stockholders,  there  was 
no  election,  and  the  old  directors  held  over  for 
another  year.  Soon  after  the  company  com- 
menced operations,  it  was  discovered  that  it 
was  unable  to  supply  the  gas  required  by  the 


contract  with  the  Campbell  Glass  Company. 
Snee,-  on  October  29,  1894,  had  become  the 
owner  of  another  well,  known  as  "Dean  No. 
1";  and,  to  add  to  the  capacity  of  the  com- 
pany, it  purchased  from  him  this  well,  at  the 
price  of  $6,500,  payable,  cash,  $1,500,  and  stock 
of  company  at  par,  $5,000.  In  December  fol- 
lowing, with  the  same  object  in  view,  he  sold 
the  company  another  well,  known  as  "Morgan 
No.  1,"  at  the  price  of  $7,000  cash.  The  ca- 
pacity thus  Increased  enabled  the  company  to 
fill  Its  contracts,  up  until  November,  1895, 
when  the  supply  again  fell  short  Snee  then 
procured  other  wells,— Wylle  and  Bickerton,— 
made  a  contract  with  the  Morris  Beatty  Steel 
Company  to  supply  It  with  gas,  and  sold  the 
new  wells  and  the  contract  to  the  gas  compa- 
ny for  $40,000,  taking.  In  payment,  stock  of 
the  company.  Thereupon,  at  the  suggestion  of 
Russell,  for  himself  and  other  stockholders, 
this  bill  was  filed  against  Snee  and  the  com- 
pany, averring,  among  other  facts:  (1)  That 
the  board  of  directors  was  entirely  under  the 
control  and  Influence  of  Snee,  and  at  his  In- 
stance, in  entire  disregard  of  the  interests  of 
the  company  and  other  stockholders,  had  reck- 
lessly and  negligently  purchased  from  him,  at 
exorbitant  prices,  the  Morgan  well,  Dean  well, 
Wylle  and  other  wells,  also  parts  of  pipe  lines; 
the  aggregate  price  paid  being  $53,000,  while 
in  fact  they  were  worth  but  $18,200.  (2)  That, 
at  the  time  of  said  sales,  said  Snee  had  knowl- 
edge of  the  small  value  of  the  wells;  yet  in 
fraud  of  the  company,  with  the  knowledge 
of  the  directors,  the  sales  were  made.  (3) 
That,  at  the  organization  of  the  company,  it 
was  promised  and  agreed  by  Snee  that  he 
would  procure  wells,  and  use  his  best  efforts 
to  promote  the  success  of  the  company  at  the 
cost  of  the  same  to  him;  that  the  wells  sold 
by  him  to  the  company  were  purchased  by  him 
for  It  under  this  understanding.  The  prayers  of 
the  bill  were  that  (1)  a  receiver  be  appointed; 
(2)  that  Snee  be  directed  to  restore  to  the  com- 
pany the  cash  and  stock  received  by  him,  less 
the  cost  of  the  purchase  by  him,  or  the  fair 
and  reasonable  value  thereof;  (3)  general  re- 
lief. To  this  the  company  made  answer,  deny- 
ing all  material  averments  of  the  bill,  and  al- 
leging the  property  purchased  was  a  neces- 
sity to  the  company  In  its  operations,  and  that 
the  prices  paid  were  fair  and  reasonable,  and 
that  all  the  transactions  were  of  benefit  to 
all  the  stockholders.  Snee  also  answered,  de- 
nying all  fraud  and  overreaching,  all  undue 
influence  exercised  by  him  over  the  board  of 
directors,  and  alleging  the  prices  received 
for  the  property  were  fair,  and  less  than  he 
could  have  obtained  from  others  at  the  time 
of  sale. 

On  the  issue  thus  made  up,  the  court  be- 
low heard  the  testimony.  The  facts,  in  ad- 
dition to  those  already  stated  as  found  by 
the  court,  were  that  Russell,  this  appellant, 
knew  at  the  time  he  purchased  his  stock 
that  the  incorporation  of  the  company  had 
been  procured  by  Snee,  and  he  knew  also 
of  the  property  that  Snee  proposed  to  sell  to 
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the  company  In  payment  for  the  stock,  part 
of  which  stock  he  was  to  get;  that  the  prop- 
erty transferred  by  Snee  to  the  company 
was  necessary  to  Its  operations;  that  the 
Morgan  and  Dean  wells,  sold  to  his  com- 
pany for  $13,500,  cost  Snee  bnt  $2,310,  and 
were  not  in  fact  worth  half  the  price  paid 
by  the  company;  that  the  property  put  in 
for  the  original  stock  was  not  worth  more 
than  half  the  price  put  upon  it;  that  at  a 
stockholders'  meeting  in  January,  1896,  a 
majority,  by  vote,  etc.,  ratified  the  purchase 
at  the  price  paid;  that  the  evidence  estab- 
lishes that,  the  purchases  were  made  by  the 
directors  recklessly,  and  without  examina- 
tion; nevertheless,  they  were  not  made  collu- 
slvely  with  Snee,  nor  does  the  evidence  show 
corruption  or  fraud;  that  while  Snee  was' 
a  large  stockholder,  and  the  dominating 
power  in  the  company,  yet  there  Is  nothing 
in  the  evidence  to  indicate  that  he  acted  cor- 
ruptly, or  unduly  persuaded  or  even  discuss- 
ed the  transactions  with  the  directors;  that 
the  company  at  first  paid  large  dividends, 
but,  as  the  gas  supply  rapidly  fell  off,  no 
dividends  have  been  paid  _  since  July,  1894. 

On  these  facts,  the  court  concludes,  as 
matter  of  law:  (1)  That  Snee  occupied  no 
fiduciary  relation  towards  the  company  or 
fellow  stockholders.  (2)  Being  only  a  stock- 
holder, he  had  the  right  to  sell  his  property 
to  the  company  at  such  price  as  the  com- 
pany was  willing  to  pay,  there  being  no 
fraud  practiced  by  him,  actually  or  con- 
structively. The  decree  therefore  was  that 
the  bill  be  dismissed,  at  plaintiffs'  costs. 

The  appellant  argues  on  the  single  assign- 
ment of  error  that  the  findings  of  fact 
should  have  impelled  the  court  to  an  alto- 
gether opposite  conclusion  of  law;  that, 
Snee  being  the  original  projector  of  the  cor- 
poration, and  its  dominating  power,  al- 
though nominally  only  a  stockholder,  he 
could  not  sell  to  the  corporation  property  at 
a  profit  Rice's  Appeal,  79  Pa.  St  168,  Is 
relied  on  as  sustaining  this  view.  It  will 
be  noticed  that  no  complaint  Is  made  in  the 
bill  as  to  the  original  transaction  by  which 
Snee  and  his  wife  Bold  to  the  company,  for 
$60,000,  the  property  with  which  it  commen- 
ced operations;  nor  could  there  well  be  by 
Russell,  this  plaintiff,  who  was  an  expert 
enced  oil  operator,  and  had  full  knowledge 
of  the  property  and  the  bargain  when  he 
was  negotiating  for  and  bought  his  stock. 
The  contention  turns  on  the  transactions 
specified  In  paragraphs  1,  2,  and  3  of  the 
bill,  which  aver  reckless  purchases,  at  ex- 
orbitant prices,  of  the  Dean,  Morgan,  Wylle, 
and  Blckerton  wens,  and  certain  pipe  lines 
connected  with  these  wells.  These  proper- 
ties were  purchased,  it  is  alleged,  for  $53,- 
000,  when  they  were  not  worth  exceeding 
$18,200.  All  these  purchases  were  made 
after  the  company  had  been  in  operation 
more  than  a  year.  On  the  nominal  price 
paid  In  stock  of  the  company  at  par,  Snee's 
profit*  were  'large.    The  mental  process  by 


which  the  learned  Judge  of  the  court  below 
arrived  at  the  conclusion  that  the  profit  was 
enormous  does  not  however,  seem  clear  to 
us.  It  is  this:  Natural  gas  is  of  very  un- 
certain production.  These  wells  purchased 
by  the  company  may  very  soon  become  ex- 
hausted. Therefore  the  price  paid  was  too 
high.  But  look  at  the  other  side:  The  pur- 
chaser, a  gas  company,  pays  for  these  wells, 
which  are  to  form  a  large  part  of  Its  future 
supply,  almost  wholly  with  its  own  stock. 
Necessarily,  If  the  wells  are  worthless,  the 
stock  based  on  them  Is  of  no  greater  value; 
and,  while  the  difference  between  the  actual 
cost  to  Snee  and  nominal  price  received  may 
Indicate  some  profit  it  does  not  by  any 
means  follow  that  the  real  profit  is  the  dif- 
ference between  the  cost  and  the  nominal 
price.  The  fact  is,  from  this  testimony, 
that  the  whole  business  is  uncertain.  In 
the  first  five  months  of  the  company's  exist- 
ence it  paid  a  profit  of  2  per  cent  a  month 
on  its  capital  stock.  Then  some  of  the  wells 
gave  out  and  profits  ran  down  to  nothing. 
Then,  on  the  purchase  made  of  the  Wylle 
and  Blckerton  wells,  In  October,  1895,  the 
net  receipts  again  ran  up  to  $1,000  per 
month,  and  the  production,  contrary  to  all 
experience,  is  increasing.  It  is  apparent 
that  the  value  of  a  gas  well  and  the  value 
of  gas  stock  are  speculative.  The  value  of 
both  depends  on  the  unknown.  But,  assum- 
ing Snee  made  a  profit  he  was  a  stockhold- 
er, and,  as  such,  he  had  a  right  to  deal  with 
the  corporation  as  if  at  arm's  length.  This 
is  conceded  by  counsel  for  appellant  and 
also  by  Rice's  Appeal,  supra,  as  a  genera! 
proposition;  but  it  is  argued  that  Snee  was 
the  promoter  of  this  corporation,  and  its 
dominating  power.  As  to  being  a  promoter, 
that  position,  at  the  date  of  the  Bales  com- 
plained of,  no  longer  existed.  That  question 
might  have  been  raised  as  to  the  property 
transferred  at  the  inception  of  the  enter- 
prise, but  it  is  not  The  company  was  pro- 
moted into  existence,  organized,  and  oper- 
ated by  Its  board  of  directors  more  than  a 
year  before  the  last  purchases.  Whatever 
he  might  have  been  at  first  he  was  not  then 
a  promoter.  It  is  evident  however,  that 
Snee  was  a  large,  if  not  a  majority,  stock- 
holder at  the  date  of  these  purchases.  He 
was  also  a  gas  operator,  of  great  experience 
in  the  business,  and  doubtless  exercised  a 
controlling  Influence  In  the  company.  He 
was  not  an  agent  but  simply,  by  his  posi- 
tion and  experience,  wielded  large  powers. 
We  assume,  therefore,  he  comes  within  the 
scope  of  Rice's  Appeal,  supra.  He  must 
show  the  transactions  by  which  he  profited 
were,  under  the  circumstances,  fair.  There 
is  no  evidence  that  he  sought  to  influence 
the  board  or  a  single  director.  Every  one  of 
them  testified  he  never  attempted  to  do  so, 
and  that  each  had  acted  for  what  he  deem- 
ed the  best  interests  of  the  company.  If  he. 
was  not  an  agent  or  officer  to  purchase  for 
the  company,  as  '  the  undisputed'  evidence 
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shows  he  was  not,— if  he  made  no  wrongful 
use  of  the  legitimate  influence  his  long  ex- 
perience and  superior  knowledge  of  the 
business  would  naturally  give  him,— then 
the  plaintiff  has  no  case.  We  think  the  de- 
cree of  the  court  below  was  right  on  the 
facts.  It  is  therefore  affirmed,  and  the  ap- 
peal is  dismissed,  at  costs  of  appellant 


084  Pa.  St.  66) 
ZAHN  t.  PITTSBURGH,  C.,  0.  &  ST.  L. 
BY.  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  8, 
189a) 
Railroad  Right  op  Wat— Boondart. 
A  lawful  entry,  appropriation,  and  exclu- 
sive occupancy  for  21  yeare  by  a  railroad  com- 
pany for  a  right  of  way,  of  land  not  exceeding 
the  width  of  the  lawful  limit,  settle    the  bound- 
ary of  the  easement,  there  being  no  monuments 
or  surrey  to  indicate  the  extent  of  the  original 
taking. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  William  A  Zahn  against  the 
Pittsburgh,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company.  Judgment  fox  plaintiff. 
Defendant  appeals.    Reversed. 

William  Scott  and  George  B.  Gordon,  for  ap- 
pellant A.  Lea  Weil  and  Charles  M.  Thorp, 
for  appellee. 

DEAN,  J.  This  suit  Is  an  ejectment  for  a 
strip  of  land  along  the  line  of  defendant's  rail- 
road, in  what  is  now  the  borough  of  Ingram, 
Allegheny  county;  the  land  claimed  by  plain- 
tiff being  185  feet  long  and  37  feet  wide,  meas- 
uring from  the  center  of  the  railroad  bed.  It 
is  now  occupied  by  defendant  with  its  tracks, 
and  a  siding  at  the  station.  In  1853  the  land 
was  part  of  a  tract  of  100  acres  owned  by 
James  Flannegan,  in  what  was  then  Chartlers 
township,  Allegheny  county.  The  plaintiff 
shows  title  by  successive  conveyances  from 
Flannegan,  so  far  as  Flannegan  had  title  to 
the  disputed  piece.  The  defendant  claims 
that  the  land  was  appropriated  in  1853  for  rail- 
road purposes,  under  right  of  eminent  domain, 
by  its  predecessor  in  franchise,  the  Pittsburg 
&  Steubenville  Railroad  Company,  and  since 
that  time  has  been  occupied  for  railroad  pur- 
poses. It  appears  from  the  record,  on  27th 
of  August,  1853,  that  Flannegan,  the  then 
owner  of  the  100  acres,  presented  his  petition 
to  the  then  district  court  of  Allegheny  county, 
setting  forth,  as  owner,  that  the  railroad 
company,  under  the  act  of  1849,  had  entered 
upon  his  land,  and  appropriated  a  part  of  it 
for  a'  railroad,  without  his  consent;  that  they 
had  not  been  able  to  agree  upon  compensation 
for  the  damages;  and  therefore  he  asked  that 
seven  viewers  be  appointed  to  assess  his  dam- 
ages. The  court  appointed  the  viewers,  who 
went  on  the  premises,  had  several  meetings, 
at  which  they  heard  testimony,  and  made  re- 
port to  the  court  5th  November,  1853,  that 
the  railroad  company  had  taken  and  occu- 
pied of  Flannegan's  land    8  acres  and  102 


perches;  that  this  was  tillable  and  pasture 
land,  but  there  was  also  Included,  In  this,  part 
of  a  slaughter-house  yard,  garden,  and  or- 
chard; and  that,  further,  a  valuable  spring  had 
been  destroyed.  They  therefore  assessed  his 
damages  at  $2,900.  The  court  confirmed  the 
report  nisi.  The  railroad  company  then  filed 
exceptions,  which  in  the  main  complain  that 
the  damages  allowed  were  grossly  excessive; 
the  testimony  showing  that  the  land  was 
worth  only  $200  per  acre  at  the  very  highest, 
while  the  sum  allowed  showed  it  had  been 
valued  '  by  the  viewers  at  more  than  $900. 
At  the  argument  of  the  exceptions,  Flanne- 
gan filed  a  written  stipulation  to  accept  the 
$2,900  awarded  by  the  viewers,  in  full  for  the 
3  acres  102  perches  of  land  taken,  as  shown 
by  a  plot  made  by  N.  Patterson,  one  of  the 
viewers,  and  filed;  and,  further,  he  agreed  to 
discharge  the  railroad  company  from  all  dam- 
ages by  reason  of  its  filling  up  and  covering 
land  adjoining  the  railroad,  to  the  extent  of 
2  acres  181  perches.  The  court  thereupon 
overruled  the  exceptions,  and  confirmed  ab- 
solutely the  report  of  the  viewers;  embody- 
ing, however,  In  and  making  the  written 
stipulation  of  Flannegan  part  of  Its  decree. 
This,  however,  was  of  the  court's  own  motion, 
the  railroad  company  not  consenting  thereto. 
Judgment  was  entered  against  the  company 
for  the  $2,900,  from  which  the  company  took 
a  writ  of  certiorari  to  the  supreme  court  and 
the  Judgment  was  affirmed  per  curiam.  No 
question  touching  the  present  contention  was 
raised  on  the  certiorari. 

The  source  of  the  dispute  now  arises  from 
the  map  filed  by  N.  Patterson,  one  of  the 
viewers.  If  no  map  had  been  filed,  the  con- 
clusive presumption  would  have  been,  after 
this  lapse  of  time,  that  whatever  portion  of 
land  the  company  had  entered  upon  and  occu- 
pied in  1854,  within  the  limit  of  Its  rights 
to  appropriate  under  the  act  of  1849,  was  the 
land  embraced  in  the  viewers'  report  and  the 
court's  decree,  In  the  statutory  proceeding  for 
damages.  Under  that  act  it  had  a  right  to 
appropriate  not  to  exceed  60  feet  In  width, 
except  where  it  might  take  more  at  deep 
cuttings,  high  embankments,  or  places  select- 
ed for  sidings,  turn-outs,  depots,  engine  or  wa- 
ter stations.  At  that  early  day  in  railroad 
building,  when  land  was  far  less  valuable  than 
now,  but  little  care  was  taken  by  either  own- 
ers or  railroad  corporations  In  defining  with 
accuracy  the  limits  of  the  appropriation. 
The  damage  resulted  In  most  cases,  not  so 
much  from  the  quantity  of  land  taken,  as 
.  from  a  steam  railroad  being  run  and  operated 
through  a  cultivated  farm.  The  5  or  10  acres 
appropriated  out  of  a  100-acre  farm  was  but 
a  small  part  of  the  damage  sustained,  and 
could  be  easily  computed.  The  expense  and 
Interruption,  in  the  pursuit  of  his  peaceful 
avocation,  by  the  new  method  of  carrying, 
was  the  most  grievous  complaint  of  the  farm- 
er. By  the  act  referred  to,  the  corporation 
had  power  to  survey,  ascertain,  locate,  fix, 
mark,  and  determine  the  quantity  approprlat- 


Digiti 


zed  by  G00gk 


Ffcl 


ZAHX  v.  PITTSBUBGH,  a,  a  A)  ST.  L.  BY.  CO. 


26 


ed;  bat  this  wu  seldom  done,  while  It  Is  al- 
most the  Invariable  and  undoubtedly  the  far 
better  practice,  In  later  years,  tor  the  com- 
pany's engineers  to  map  and  file  of  record,  as 
part  of  the  proceedings,  a  plot  of  the  land 
taken.  In  such  case  as  the  last,  no  question 
like  unto  the  one  before  us  could  arise.  The 
company  would  be  estopped  by  its  own  defini- 
tion from  enlargement  of  the  original  appro- 
priation. The  landowner  could  not  encroach 
on  the  easement  for  which,  by  the  Judicial  rec- 
ord, he  had  been  compensated.  Here,  if  the 
company,  by  surrey,  did  fix,  mark,  and  de- 
termine the  area  of  land  within  the  statutory 
limit  of  tta  right,  no  surrey  or  plot  of  it  was 
filed  In  the  proceedings.  The  quantity  of  land 
which  the  company  is  allowed  to  appropriate 
is  not  determined  by  the  riewers.  It  is  no 
part  of  their  duty  to  fix  the  lines  of  the  ap- 
propriation. The  company,  under  Its  right  of 
eminent  domain,  surreys  and  appropriates  the 
land  within  the  limits  fixed  by  the  statute, 
and  points  out  the  boundaries.  The  riewers  as- 
sess the  damages  for  the  land  taken  accord- 
ing to  the  boundaries  thus  fixed  by  the  com- 
pany. In  the  case  before  us,  one  of  the 
riewers  filed  a  map  made  by  himself.  There 
is  no  evidence  that  the  company  had  any 
hand  in  making  this  map,  or  that  it  was 
made  from  stakes  or  lines  pointed  out  by 
those  representing  the  company.  On  the  trial 
of  the  case,  in  the  opinion  of  the  learned  Judge 
of  the  court  below,  the  issue  turned  on  the 
question  solely  of  what  land  was  included  in 
the  boundaries  of  the  Patterson  map.  On  that 
theory  the  erldence  was  submitted  to  the 
Jury,  who  found  for  plaintiff,  and  we  have 
this  appeal  by  defendant,  assigning  eight  er- 
rors. In  the  view  we  take  of  the  law,  all 
of  them  may  be  discussed  under  two  heads: 
0)  What  effect  should  be  given  to  the  map 
filed?  (2)  What  effect,  under  the  evidence, 
should  be  given  the  plea  of  the  statute  of  lim- 
itations? 

The  map  does  not  indicate  with  even  ap- 
proximate certainty  the  extent  of  the  orig- 
inal appropriation.  There  is  not  a  single 
course,  distance,  or  width  given  of  the  land  for 
which  damages  are  awarded.  It  shows  the 
courses  and  distances  of  the  outside  lines  of 
the  Flannegan  farm;  then  a  narrow  strip  In 
white,  diagonally  for  2,459  feet  across  it;  then, 
along  this  strip,  Irregular  patches,  colored  in 
pmk  and  blue,  without  a  measurement  to  one 
of  them.  Flannegan  presented  his  petition  for 
the  appointment  of  viewers,  after  the  company 
had  entered  under  the  statute,  which  gave 
It  a  right  to  appropriate  60  feet  in  width. 
He  did  not  specify  in  his  petition  what  quan- 
tity the  company  had  taken.  '  The  viewers 
went  upon  the  land,  and,  after  observation  and 
testimony,  reported  the  quantity  at  3  acres 
102  perches.  This  would  make  a  strip  60  feet 
wide  the  whole  length  of  the  road  through 
the  farm.  The  plaintiff's  theory  was  that  the 
Patterson  map  limited  defendant  to  a  width 
of  10  feet,  or  5  feet  on  each  side  of  the  center 
line  ot  Its  road.    There  were  expert  witnesses 


—engineers— called  on  each  side,  whose  testi- 
mony, on  the  one  hand,  tended  to  show  that 
the  map  established  the  theory  of  plaintiff  as 
to  the  extent  of  appropriation;  on  the  other 
hand,  that  of  defendant  But  the  very  fact 
that  their  testimony  was  In  conflict  showed 
the  impossibility  of  defining  with  certainty  the 
boundaries  by  this  map.  As  we  understand 
it,  the  purpose  of  a  map  of  this  character  is  to 
show  clearly  the  particular  land  taken.  If  it 
be  capable  of  flatly  contradictory  Interpreta- 
tions, then  of  itself  it  creates  uncertainty. 
The  opinion  of  the  learned  Judge  of  the  court 
below,  who  heard  the  evidence  on  this  point, 
may  be  gathered  from  this  excerpt  from  his 
charge:  "The  presumption  apart  from  any  ev- 
idence is  that  the  railroad  company  took  60 
feet,  and  it  devolves,  in  that  view  of  the  case, 
upon  the  plaintiff,  to  show  that  which  would 
indicate  that  the  railroad  company  did  not  take 
that  much.  They  claim  that  is  done  by  the 
plot  filed  In  the  proceedings  in  the.  district 
court  That  is  a  matter  for  you.  Witnesses 
have  been  called.  Some  of  them  say  this  plot 
is  so  vague  and  Indeterminate  that  you  can- 
not tell  anything  about  it  If  you  find  that 
to  be  true,  the  presumption  of  the  law  pre- 
vails, that  the  railroad  company  has  sixty  feet; 
the  burden  devolving  on  the  plaintiff  to  show 
that  the  company  took  less  than  they  were 
entitled  to  under  the  law."  In  this  view  of 
the  case,  the  extent  of  defendant's  appropria- 
tion was  determined  by  a  map  from  its  face 
uncertain,  and  not  made  certain  by  petition 
for  viewers,  decree  of  the  court,  by  expert  in- 
spection, measurements,  or  computation.  Al- 
though filed  of  record,  the  map  was  valuable 
as  a  record  of  the  rights  of  neither  party 
There  is  in  fact  no  designation  of  record  show- 
ing the  boundaries  of  the  original  appropria- 
tion. It  shows  but  one  thing  with  verity,  viz. 
the  general  course  or  route  of  the  road  through 
the  Flannegan  farm.  This  being  the  case, 
how  shall  the  boundaries  or  extent  of  the  ap- 
propriation be  established?  We  think  actual 
occupation  of  the  land,  in  the  exercise  of  the 
right  of  domain.  What  was  the  extent  of  its 
occupation?  The  decree  of  the  court  states 
that  Flannegan,  in  consideration  of  the  dam- 
ages, had  agreed  to  release  3  acres  and  102 
perches,  as  shown  by  the  report  of  the  view- 
ers and  the  diagram,  and,  further,  all  claims 
on  account  of  filling  up  and  covering  2  acres 
and  181  perches  adjoining  the  railroad.  On  the 
same  day,  Flannegan  filed  his  release,  in  which 
are  these  words:  "The  said  ground  so  taken 
and  occupied  embraces  and  Includes  a  double 
track  or  switch  throughout  a  great  portion  of 
its  length,  or  the  whole  thereof."  It  is  undis- 
puted that,  at  the  date  of  the  view,  the  rail- 
road company  had  begun  work,  and  that  It 
prosecuted  it  continuously  for  six  or  seven 
years,  when  it  commenced  running  Its  cars  by 
a  single  track  on  a  roadbed  graded  much 
wider  than  necessary  for  the  one  track.  A 
line  of  telegraph  was  put  up  on  the  side  now 
owned  by  plaintiff,  30  feet  from  the  center  of 
the  track,  and  the  poles  remain  as  they  were 
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originally  planted.  James  McCabe,  holding 
under  Flnnnegan,  and  predecessor  In  title  of 
the  land  claimed  by  plaintiff,  laid  out  part  of 
his  land  in  lots,  and  in  1868  recorded  a  plot 
of  the  lots.  On  this  plot  he  excludes  from  his 
lots  the  roadbed,  60  feet  wide.  In  1871  and 
1872  the  company  put  down  another  track, 
within  the  60  feet,  also  a  siding,  making  three 
tracks.  Hackmelster,  the  immediate  grantor 
of  this  plaintiff,  fixed  his  eastern  boundary  by 
the  west  side  of  the  railroad  company's  right 
of  way.  There  Is  no  assertion  of  a  boundary 
which  encroaches  on  defendant's  occupancy. 
Therefore  the  undisputed  facts  show  that, 
whether  the  appropriation  was  marked  upon 
the  ground  prior  to  the  view,  there  was  an 
actual  claim  to  an  appropriation,  then  of  over 
five  acres,  which  Flannegan,  by  his  release, 
conceded.  In  1866  the  telegraph  line  was  put 
up  SO  feet  from  the  center,  and  in  1872  prac- 
tically three  tracks  were  laid. 

The  evidence  shows,  then,  without  dispute,, 
an  actual  occupancy  by  defendant,  for  a  longer 
period  than  21  years  before  suit  brought,  of  a 
strip  of  land  through  the  Flannegan  farm,  at 
least  60  feet  wide.  While  the  verdict  In  the 
case  appears  to  us  vague,  It  is  certain  enough, 
if  the  Judgment  stands,  to  Indicate  to  the 
sheriff,  on  a  writ  of  hab.  fa.,  that  he  must 
deliver  possession  to  plaintiff  of  very  nearly 
one-half  the  land  which  defendant  has  occu- 
pied for  more  than  the  statutory  period.  We 
think  there  was  error  in  permitting  the  jury 
to  so  find  from  this  evidence.  The  learned 
judge  of  the  court  below  thought  that  "the 
logic  and  the  inference  and  the  necessary  re- 
sult" of  the  opinion  of  this  court  in  McClln- 
ton  v.  Railway  Co.,  66  Pa.  St.  404,  are  that  rail- 
road corporations  can  acquire  no  right  by  an 
adverse  possession  of  21  years.  While  not 
questioning  the  correctness  of  this  conclusion 
when  drawn  from  all  that  was  said  in  that 
case,  nevertheless,  as  a  precedent,  we  adopt 
the  reasoning  of  it  only  so  far  as  it  vindicates 
the  point  decided,  and  that  was  In  the  lan- 
guage of  Agnew,  J.,  who  rendered  the  opinion: 
"Can  a  railroad  company,  without  a  grant,  re- 
lease, or  legal  appropriation,  enter  upon  any 
man's  land  nolens  volens,  and  then  bar  his  re- 
entry by  an  adverse  possession  of  six  years?" 
The  answer  was  it  could  not;  and,  following 
what  was  said  to  its  logical  conclusion,  the 
same  answer  would  perhaps,  though  not  nec- 
essarily, be  given  where  the  corporation  set 
up  a  defense  of  21  years'  adverse  possession. 
In  several  cases  since,  notably  that  of  Keller 
v.  Railroad  Co.,  151  Pa.  St  67,  25  Atl.  84 
(opinion  by  the  present  chief  justice),  the 
cases  (among  them,  McCIlnton  v.  Railway  Co.) 
are  very  fully  considered,  and  it  Is  held  that 
the  general  limitation  act  of  1713  applies  only 
to  common-law  actions;  and,  further,  that  a 
statutory  limitation  of  six  years  to  actions  for 
damages  against  railroads  was  in  violation  of 
section  21,  art  8,  of  the  constitution.  There- 
fore the  law  as  to  the  slx-yeara  statute  of  limi- 
tation in  a  proceeding  for  damages  against  a 
railroad  company  may  be  considered  as  set- 


tled. We  are  not  Inclined  to  at  present  make 
further  inquiry,  because  it  Is  wholly  unneces- 
sary here.  Without  dissenting  from  the  con- 
clusion as  to  where  the  logic  of  McCIlnton 
v.  Railway  Co.  would  lead,  we  are  very  sure 
neither  the  facts  nor  the  logic  of  that  case  fit 
the  one  before  us.  This  Is  an  ejectment— 
a  common-law  action.  The  entry  was  by 
grant  release,  and  appropriation,— all  three. 
The  defendant  was  not  an  intruder  without 
right  when  it  entered  on  Flannegan's  land,  In 
1853.  It  entered  under  the  authority  confer- 
red by  the  commonwealth  for  a  public  pur- 
pose. It  did  appropriate;  did  compensate, 
under  all  the  forms  of  a  well-defined  statutory 
proceeding.  Besides,  the  owner  executed  a 
formal  release.  It  was  in  no  sense  of  the 
word  an  intruder  on  Flannegan's  farm,  but 
entered  by  authority  of  law,  with  the  right  to  . 
appropriate  a  strip  the  length  of  its  road- 
through  the  farm,  not  exceeding  60  feet,  unless 
certain  specified  purposes  required  more.  Its 
mere  entry  and  occupancy  of  the  land  for  21 
years  did  not  Invest  it  with  title  to  an  ease- 
ment that  it  possessed  beyond  controversy, 
by  its  lawful  entry  and  compensation  made  at 
the  foot  of  a  judgment  under  the  statute,  to 
the  owner;  but  as  no  monuments  on  the 
ground  erected  at  the  date  of  the  entry  have 
survived,  to  now  Indicate  the  extent  of  the 
original  taking,  and  no  survey  on  record  or 
elsewhere  serves  to  define  the  boundaries,  they 
must  be  determined  by  the  extent  of  the  actual 
occupancy.  And,  while  we  do  not  decide  that 
a  trespass  by  a  railroad  corporation  for  21 
years  would  bar  the  owner  from  re-entry,  yet 
we  do  decide  that  a  lawful  entry,  appropria- 
tion, and  exclusive  occupancy  for  the  period 
of  21  years,  of  land  not  exceeding  the  width 
of  the  lawful  limit  settle  forever  the  bound- 
ary of  the  easement.  A  natural  person  can, 
by  a  trespass,  accompanied  by  open,  notorious, 
exclusive,  adverse  possession  for  21  years,  bar 
the  owner.  Still,  he  must  define  his  bound- 
aries, and  show  an  actual  occupancy  up  to 
them.  An  artificial  person,  the  creature  of 
statute,  it  is  argued,  can  acquire  no  right  or 
title  to  an  easement,  except  by  entry  in  the 
mode  authorized  by  statute.  Concede  this; 
yet  it  has  entered  lawfully.  It  can  define  the 
extent  of  a  lawful  appropriation  by  marks  on 
the  ground,  by  maps  of  surveys  filed  of  rec- 
ord, or  by  actual  occupation  for  21  years. 

We  are  of  the  opinion:  (1)  That  the  Patter- 
son map  is  so  indefinite  that  the  boundary  of 
the  original  appropriation  is  no  more  certain 
with  than  without  it;  (2)  that  the  actual  occu- 
pation of  the  land  by  defendant  for  a  period 
of  more  than. 21  years,  to  the  extent  of  that 
occupation,  fixes,  with  certainty,  its  right;  (3) 
that  plaintiff  can  recover  no  land  within  the 
boundaries  so  occupied.  The  claim  of  plain- 
tiff being  for  land  within  the  lines  pf  defend- 
ant's actual  occupancy,  it  follows  he  cannot  re- 
cover, and  the  court  should  have  so  Instructed 
the  Jury.  What  we  have  said  in  effect  dis- 
poses of  all  the  assignments  of  error.  The 
judgment  is  reversed. 
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(Supreme  Ocrart  of  Pennsylvania.    Jan.  8, 

1888.) 

wllis— construction — intbnt — discrimination 

as  between  children— intebbst— 

Waiver  of  Benefits. 

1.  Testator  gave  his  son  the  privilege  of  pur- 
chasing, after  the  death  of  testator,  the  tatter's 
interest  in  the  business  owned  by  them  as  part- 
ners, at  a  reduction  of  20  per  cent  from  its  val- 
uation, to  be  determined  by  appraisement.  In  a 
codicil  testator,  after  reciting  that,  on  considera- 
tion, it  appearing  to  him  that  the  good  will  of  the 
business  was  of  so  much  value  that  he  ought 
not  to  give  his  son  the  additional  advantage  of 
the  20  per  cent  reduction,  revoked  the  clause 
panting  such  privilege,  but  still  allowed  the  son 
to  take  his  interest  at  the  appraised  valuation. 
Testator  distributed  his  other  property  equally 
among  his  other  children.  Held,  that  testator 
intended  to  discriminate  in  favor  of  the  son  as 
to  the  business. 

2.  The  will  also  provided  that  if  the  son's 
■hare  of  the  personal  estate  bequeathed  should 
not  be  sufficient  to  pay  for  testator's  interest  in 
toe  business,  the  executors  should  give  him  a 
reasonable  time,  not  to  exceed  five  years,  in 
which  to  make  payment  therefor,  and  any 
amount  remaining  unpaid  at  the  end  of  Buch 
time  should  be  deducted  from  his  share  of  the 
real  estate  devised.  The  son  was  one  of  the 
two  executors.  Held,  that  testator  intended 
that  the  payment  was  not  to  be  due  until  the  ex- 
piration of  five  years,  and  hence  no  interest  was 
chargeable  before  such  time. 

3.  Payments  made  by  the  son  before  the  end 
of  the  five  years,  money  being  needed  to  satisfy 
a  mortgage,  and  for  other  purposes  directed  by 
the  will,  the  son  always  denying  liability  for  in- 
terest did  not  constitute  an  admission  of  lia- 
bility on  his  part  to  pay  before  that  time. 

4.  Neither  did  an  agreement  of  the  son  with 
the  other  executor  to  take  the  property  at  the  ap- 
praised valuation,  to  pay  therefor  on  the  terms 
of  the  will,  and  to  collect  the  accounts,  the  son 
to  be  given  credit  lor  those  which  he  could  not 
collect  within  five  years,  constitute  ah  admission 
of  present  liability. 

6.  Nor  was  a  present  liability  admitted  by  the 
ion's  giving  a  judgment  note  payable  one  day 
after  date,  and  expressing  on  its  face  that  it 
was  merely  collateral  security  for  the  appraise- 
ment 

Appeal  from  orphans*  court,  Allegheny 
county. 

Partial  accounting  of  Robert  F.  Shannon 
and  George  S.  Fleming,  executors  of  the  will 
of  Joseph  Fleming,  deceased.  From  a  de- 
rree  surcharging  him  with  a  certain  sum, 
Ceorge  S.   Fleming  appeals.     Reversed. 

W.  B.  Rodgers  and  Henry  R.  Ewing,  for 
appellant.     William  Yost,  for  appellee. 

DEAN,  J.  Joseph  Fleming,  a  dealer  In 
drugs  In  Pittsburg,  and  possessed  of  a  con- 
siderable estate,  some  weeks  before  making 
his  will,  on  October  30,  1889,  took  his  son, 
this  appellant,  into  partnership  in  the  busi- 
ness, selling  to  him  a  fourth  interest  and 
himself  reserving  three-fourths.  In  less 
than  six  months  thereafter,  on  May  IS,  1890, 
the  father  died,  leaving  children,  besides 
George,  the  appellant,  four  daughters.  He 
appointed  the  son,  George,  and  Robert  F. 
Shannon,  a  son-in-law,  executors  of  this  will. 
The  third  Item  of  it  is  as  follows:  "I  nave 
recently  admitted  my  son  George  S.  Flem- 


ing as  a  partner  in  my  business  at  No.  412 
Market  St,  Pittsburg  (wholesale  and  retail 
dealer  In  drugs,  etc.).  Should  he  develop 
fairly  good  business  qualities,  and  be  will- 
ing to  continue  the  business  after  my  death, 
I  desire  that  he  should  have  the  privilege 
of  doing  so;  and  in  that  event  and  for 
that  purpose,  I  direct  that  a  fair  and  just 
Inventory  and  appraisement  of  my  interest 
in  said  firm  or  business  be  made,  as  provid- 
ed in  our  articles  of  co-partnership,  and  that 
George  shall  be  permitted  to  take  and  pur- 
chase the  same  at  a  reduction  of  twenty 
per  centum  from  such  valuation;  and,  fur- 
ther, If  his  share  of  my  personal  estate 
which  I  bequeath  to  him  in  this  shouli  not 
be  sufficient  to  pay  for  said  stock  and  in- 
terest I  direct  that  a  reasonable  time  be 
given  him  by  my  executors  to  make  pay- 
ment therefor,  such  time  not  to  exceed  five 
years,  however;  and,  if  he  should  then  fall 
or  neglect  to  meet  his  payments,  I  direct 
that  the  sum  or  srms  so  remaining  unpaid 
shall  be  deducted  from  his  share  of  my 
real  estate  herein  devised  to  him,  and  be 
added  to  the  shares  of  his  sisters  in  such 
real  estate."  By  a  codicil  dated  January 
29,  1890,  he  modified  the  bequest  thus:  "I, 
Joseph  Fleming,  the  above-named  testator, 
do  hereby  make  and  declare  the  following 
.codicil  to  my  above- written  will:  Upon 
further  consideration,  It  appears  to  me  that 
the  good  will  of  the  drug  business  referred 
to  in  the  third  item  of  my  said  will  Is  of  so 
much  value,  and  my  son's  present  oppor- 
tunities for  making  money  are  so  good,  I 
ought  not  to  give  him  the  additional  ad- 
vantage of  a  twenty  per  cent  discount  on 
the  stock.  I  therefore  hereby  revoke  that 
clause  in  said  item  which  allows  him  to  take 
the  said  stock,  etc.,  at  a  discount  of  twenty 
per  cent,  from .  the  valuation  thereof,  and 
I  now  will  and  direct  that  my  son,  George, 
be  allowed  to  take  said  stock,  etc.,  at  the 
valuation  that  shall  be  placed  thereon  by 
the  appraisement  made  as  in  said  third  item 
provided."  An  appraisement  of  the  father's 
interest  in  the  drug  business  was  made  as 
directed,  immediately  after  his  death,  no 
account  being  taken  of  the  good  will.  It 
amounted  to  $48,992.05,  and  George  accept- 
ed it  at  that  valuation.  The  reasonable 
time,  not  exceeding  five  years,  which  George 
was  by  the  will  to  have  for  payment,  was 
not  otherwise  fixed  by  the  executors.  He, 
however,  made  large  payments  from  time  to 
time,  commencing  soon  after  the  appraise- 
ment, and  up  to  the  filing  of  this  fifth  ac- 
count, October  2,  1896,  the  balance  then 
unpaid  of  the  principal  was  but  $13,145.05. 
In  filing  his  account  as  executor,  George 
charged  himself  with  no  interest  on  the  ap- 
praisement of  the  drug  business.  On  ex- 
ceptions riled,  the  court  below  surcharged 
him  with  interest  from  21st  of  June,  1890, 
the  day  of  appraisement,  on  the  balances 
remaining  unpaid  of  the  purchase  money. 
The  appellant  admitted  he  was  answerable 
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for  Interest  on  any  balance  due  at  the  end 
of  five  years,  but  contended  that  under  the 
will  he  had  five  years  to  pay  the  principal, 
and  during  that  time  no  Interest  should  be 
computed.  Because  the  court  below  did  not 
sustain  his  contention,  we  have  this  appeal. 
If  the  Intent  of  the  testator,  with  regard 
to  charging  Interest  on  the  appraisement, 
can  be  ascertained  with  reasonable  certain- 
ty from  the  will,  that  intent  must  control. 
If  we  cannot  find  the  Intent  from  that  In- 
strument, then,  to  determine  the  liability, 
we  must  adopt  the  rules  of  law  applied  in 
like  or  analogous  cases.  The  learned  Judge 
of  the  court  below  was  of  opinion  that  the 
will' clearly  disclosed  a  general  intent  to 
equalize  bis  gifts  among  all  the  children; 
but  that,  if  George  be  exempted  from  pay- 
ment of  interest,  then  he  is  to  that  extent 
benefited,  the  other  children  discriminated 
against,  and  the  Intent  defeated,— that  is,  the 
general  Intent  to  equalize  would  fall,  because 
a  particular  Intent  was  assumed,  in  the  ab- 
sence of  any  words  In  the  will  warranting 
the  assumption.  If  the  Intent  to  equalize  the 
whole  estate  be  clear,  the  conclusion  ought 
to  follow,  for  the  intent  to  favor  the  son,  by 
exempting  him  from  payment  of  interest,  it 
may  be  conceded  is  not  beyond  all  doubt 
But  in  proportion  as  the  evidence  pointing  to 
a  particular  Intent  to  discriminate  makes 
prominent  that  Intent,  that  pointing  to  a 
general  Intent  to  equalize  the  distribution  Is 
of  course  weakened.  As  we  read  this  will, 
the  evidence  of  an  intent  to  favor  the  son 
decidedly  outweighs  that  in  favor  of  an  in- 
tent to  equalize.  The  testator,  in  the  body 
of  the  will,  positively  expresses  an  intention 
to  discriminate  In  favor  of  George.  On  the 
30th  of  October,  1889,  the  date  of  the  will, 
when  the  son  had  been  but  a  short  time  his 
partner,  he  says:  "Should  he  develop  fairly 
good  business  qualities,  and  be  willing  to 
continue  the  business  after  my  death,"  then 
a  fair  valuation  of  the  property  is  to  be 
made,  and  "George  shall  be  permitted  to 
take  and  purchase  the  same  at  a  reduction 
of  twenty  per  cent  from  such  valuation. 
This  is  an  express  indication  of  favor,  by 
giving  to  George,  for  80  cents,  that  which, 
at  a  "fair  valuation,"  is  worth  a  dollar.  But 
it  is  argued  that  by  the  codicil,  made  three 
months  afterwards,  the  testator  shows  an 
abandonment  of  that  Intention.  We  think 
not  It  only  shows  that,  on  reflection,  he 
discovered  that,  Inadvertently  perhaps,  by 
the  terms  of  the  bequest,  there  would  be  a 
practical  deduction  of  40  per  cent,  instead  of 
20.  He  says:  "Upon  further  consideration, 
it  appears  to  me  that  the  good  will  of  the 
drag  business  referred  to  in  the  third  item 
of  my  will  is  of  so  much  value,  and  my  son's 
present  opportunities  for  making  money  are 
so  good,  I  ought  not  to  give  him  the  additional 
advantage  of  a  twenty  per  cent  discount  on 
the  stock."  Evidently,  he  supposed  the  good 
will  was  not  an  appralsable  asset  of  his 
estate,  or  that  it  passed  to  George  as  surviv- 


ing partner  on  dissolution,  by  his  own  death, 
of  the  partnership.  On  reflection,  he  realizes 
Its  value.  He  had  built  up  a  large  business 
as  a  merchant  He  knew  the  value  of  a  good 
will,  and  doubtless  believed  It  would  add  20 
per  cent  to  the  "fair  and  just  Inventory  and 
appraisement  of  the  stock."  He  therefore 
revokes  the  gift  of  20  per  cent,  not  with  a 
view  to  take  that  much  from  George,  to 
make  him  equal  with  his  sisters,  but  that 
George  may  not,  In  effect,  get  40  Instead  of 
20  per  cent  Taking  the  words  of  the  will 
and  codicil  together,  and  in  view  of  the  sub- 
ject of  the  bequest,  we  think  there  was  an 
almost  plainly-expressed  Intent  to  still  dis- 
criminate in  favor  of  the  son  with  reference 
to  the  bequest  of  the  drug  business. 

Starting  with  the  fact,  then,  that  the  fa- 
ther did  intend  to  favor  George  In  this  pur- 
chase, what  construction  shall  be  put  upon 
the  direction  as  to  time  of  payment  and  the 
date  from  which  interest  should  be  comput- 
ed? He  says:  "If  his  share  of  my  personal 
estate,  which  I  bequeath  to  him  In  this, 
should  not  be  sufficient  to  pay  for  said  stock 
and  interest,  I  direct  that  a  reasonable  time 
be  given  him  by  my  executors  to  make  pay- 
ment therefor,  such  time  not  to  exceed  five 
years,  however;  and,  if  he  should  then  fall 
or  neglect  to  meet  his  payments,  I  direct  that 
the  sum  or  sums  so  remaining  unpaid  shall 
be  deducted  from  his  share  of  my  real  estate 
herein  devised  to  him,  and  be  added  to  the 
shares  of  his  sisters  In  such  real  estate."  It 
is  a  settled  rule  that  interest  is  not  demand- 
able  until  the  money  Is  due,  unless  the  in- 
strument stipulates  otherwise.  It  Is  due 
whenever  a  liquidated  sum  of  money  is  un- 
justly withheld,  and  interest  is  compensa- 
tion to  the  creditor  for  wrongful  delay  by 
the  debtor.  It  is  unnecessary  to  cite  author- 
ities for  so  familiar  a  rule.  The  testator, 
clearly,  did  not  expect  the  son  to  pay  this 
large  sum  out  of  the  profits  of  the  drug  busi- 
ness, for  he  expressly  subjects  the  son's 
share  of  the  personalty  to  the  payment  in 
the  first  Instance,  and,  if  that  be  not  suffi- 
cient, then  the  amount  Is  to  be  paid  out  of 
his  share  of  the  realty.  The  personalty  bare- 
ly sufficed  to  pay  testator's  debts,  a  contin- 
gency probably  apprehended  by  him,  and  the 
amount  remaining  unpaid  is  therefore  se- 
cured or  charged  on  the  son's  share  of  the 
realty.  But  the  intent  is  clear  the  son  should 
not  be  embarrassed  by  an  immediate  de- 
mand for  the  debt,  as  if  It  were  due,  for,  If 
the  personalty  be  absorbed  by  his  own  debts, 
the  son  cannot  pay.  In  that  event,  reason- 
able time  is  to  be  given,  not  exceeding  five 
years.  Then,  if  anything  remains  unpaid,  it 
Is  to  be  deducted  from  the  son's  share  of 
the  realty.  If  there  had  been  personalty  ex- 
ceeding testator's  debts,  undoubtedly  the 
son's  share  would,  under  the  express  terms 
of  the  will,  have  been  immediately  applica- 
ble to  the  payment  of  the  appraisement,  and 
to  that  extent  It  would  have  been  from  that 
time  due  and  payable.   There  was  no  per- 
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■onalty,  however,  for  the  eon,  and  therefore 
payment  was  to  be  made  within  a  reasonable 
period,  not  exceeding  five  years.  In  the 
mind  of  the  testator  five  yean  was  not  an 
unreasonable  time  for  payment,  and  no  com- 
pulsory payment  was  intended  within  that 
period,  if  there  was  no  personalty  out  of 
which  to  make  payment;  but,  after  the  ex- 
piration of  that  time,  payment  could  be  com- 
pelled out  of  the  son's  share  of  the  realty. 
This  Is  not  a  contract  for  purchase,  as  in  the 
cases  cited  by  appellee,  where  the .  vendee 
goes  Into  possession,  and  equity  presumes 
interest  Is  to  be  paid  on  the  purchase  money, 
although  not  so  stipulated,  because  of  the 
benefit  arising  to  the  vendee  from  possession. 
It  is  a  bequest  by  a  father  to  a  son  of  a 
valuable  business,  at  a  price  to  be  fixed  by 
disinterested  appraisers,  the  testator  speci- 
fying the  sources  of  payment,  and  the  time 
within  which  payment  Is  to  be  made.  A  less 
time  could  have  been  determined  on  by  the 
legatee  and  the  executors.  Of  these  last,  the 
legatee  was  one  out  of  two.  The  other  could 
not,  of  himself,  have  determined  that  a  less 
time  than  five  years  was  reasonable,  for  the 
testator  has  said  that  five  years  was  that 
reasonable  time.  He  has  therefore  fixed  the 
date  the  money  was  due  and  payable.  Un- 
til the  expiration  of  that  time,  It  was  not 
wrongfully  withheld,  and  no  interest,  until 
then,  was  demandable. 

It  is  argued  that  the  son,  by  payments  with- 
in the  five  years,  gave  to  the  will  appellee's 
construction  of  It  In  view  of  the  surround- 
ings of  the  parties  and  the  condition  of  the 
estate,  we  think  this  has  but  little  signifi- 
cance. Robert  F.  Shannon,  the  other  execu- 
tor, states  that  he  very  often  demanded  money 
from  George  on  the  bequest;  that  money  was 
needed  to  satisfy  a  mortgage,  and  for  other 
purposes  directed  by  the  will,  and  George  fre- 
quently made  payments.  He  admits,  how- 
ever, George  always  denied  any  liability  for 
interest.  Why  should  not  the  son  and  execu- 
tor, jointly  interested  in  the  estate  with  his 
sisters,  do  everything  in  his  power  to  relieve 
the  estate  from  incumbrances,  if  he  was  able 
to  aid  it?  If  he  partly  anticipated  payment 
of  his  own  debt  at  some  loss  to  himself,  it 
was  not,  in  view  of  the  circumstances,  such 
Improbable  conduct  as  could  be  construed  in- 
to an  admission  of  legal  liability.  It  is  fur- 
ther argued  by  appellee  that  the  agreement 
by  which  the  son  accepted  the  business  at  the 
appraisement  was  a  construction  of  the  will 
against  his  present  contention.  The  agree- 
ment, it  seems  to  us,  is  evidence  in  his  favor. 
By  it  he  agrees  with  Shannon,  the  other  ex- 
ecutor, that  he  accepts  the  property  at  the 
appraisement,  and  will  pay  for  the  same  "up- 
on all  the  terms  and  conditions  allowed  by 
Joseph  Fleming,  deceased,  in  his  will."  Not 
a.  word  is  said  about  the  money  being  due  pres- 
ently, or  within  a  period  less  than  five  years, 
— the  word  "interest"  is  not  mentioned  in  it; 
bat  there  Is  a  distinct  recognition  of  that  pe- 
riod as  a  controlling  one  for  time  of  collec- 


tion of  the  partnership  debts,  thus:  "This 
agreement  being  made  on  condition  that  I 
(George  S.  Fleming)  am  to  use  all  reasonable 
endeavor  to  collect  all  the  outstanding  bills 
and  accounts  receivable  of  said  firm,  and 
those  which  I  am  unable  within  five  years  to 
collect  I  am  to  be  allowed  a  credit  for  on 
final  settlement"  The  judgment  note  for 
$60,000,  payable  one  day  after  date,  expresses 
on  its  face  it  was  merely  collateral  security 
for  the  appraisement  under  the  terms  of  the 
will  of  Joseph  Fleming.  It  was,  in  fact,  an 
additional  security  to  the  amount  of  it  not 
provided  for  in  the  will,  because  by  means 
of  It  a  levy  could  have  been  made  on  any 
property  owned  by  him  other  than  his  share 
In  the  real  estate.  He  gave  It  voluntarily, 
for  the  will  did  not  exact  it  It  is  no  more 
an  admission  of  present  liability  than  the 
agreement  already  referred  to.  The  testator, 
by  long  years  of  Indefatigable  toll  and  assid- 
uous attention,  had  accumulated  wealth,  and 
built  up  a  large  and  prosperous  business. 
Like  most  aged  men  in  similar  circumstances, 
he  was  doubtless  desirous  of  perpetuating,  as 
far  as  he  could  do  so,  this  business,  and  at 
the  same  time  have  the'  family  name  connect- 
ed with  It  Hence,  in  addition  to  paternal 
affection  for  his  only  son,  he  sought  to  grati- 
fy his  family  pride  by  such  favorable  provi- 
sion in  his  'will  as  would  insure  the  son's  con- 
tinued success.  He,  in  effect  bequeathed  to 
him  the  store  and  good  will  at  a  price  below 
their  fair  value.  He  then,  apparently  to 
guard  against  impairment  of  capital,  directed 
that  the  son  should  not  be  compelled  to  pay 
within  a  period  of  five  years.  He  seeks  to 
protect  the  son's  possession  of  the  old-estab- 
lished business  stand  by  a  prohibition  against 
high  rent  for  15  years,  and  that  the  son  should 
have  the  first  right  to  become  owner  of  the 
building,  at  a  not  excessive  valuation.  We 
think,  taking  the  whole  will,  in  view  of  the 
surroundings,  the  testator  intended  to  dis- 
criminate in  favor  of  his  son  as  to  this  part 
of  the  property;  and  while  there  Is,  as  to  all 
his  other  property,  an  Intent  to  equalize  dis- 
tribution among  his  children,  he  did  not  so 
Intend  as  to  this  bequest.  We  are  of  opin- 
ion the  court  erred  in  surcharging  him  with 
interest  before  the  expiration  of  the  five 
years,  and  the  surcharge  is  directed  to  be 
stricken  from  the  account,  costs  of  appeal  to 
be  paid  by  appellee. 


(184  Pa.  St.  88) 

In  re  FLEMING'S  ESTATE. 
Appeal  of  SHANNON. 

(Supreme  Court  of  Pennsylvania.     Jan.  8, 

1898.) 

Contracts— Construction. 

1.  A  son,  who  was  also  a  partner  of  his  father, 
agreed,  after  the  latter's  death,  to  take  his  in- 
terest in  the  firm  business,  property,  and  ac- 
counts, to  assume  the  payment  of  all  bills  and 
accounts  payable,  and  to  pay  a  certain  sum  for 
the  same,  he  to  be  allowed  credit  on  such  sum, 
on  the  final  settlement,  for  all  accounts  which  h* 


Digitized  by 


Google 


80 


39  ATLANTIC  REPORTER. 


(Pa. 


might  be  unable  to  collect.  Among  the  accounts 
payable  was  a  draft  drawn  upon  him  by  a  near 
relative,  which  had  been  accepted  by  the  firm,  as 
an  accommodation  to  the  relative,  and  not  in 
the  regular  course  of  business  of  the  firm,  to  the 
knowledge  of  the  son.  Afterwards  he  was 
obliged  to  pay  the  draft  field,  that  he  was  not 
entitled  to  credit  for  the  amount  on  the  sum 
he  agreed  to  pay. 

2.  He  was  not  entitled  to  credit  for  a  note 
which  the  firm  had  indorsed  with  his  knowl- 
edge,which  he  afterwards  had  to  pay. 

3.  He  was  not  entitled  to  credit  for  an  un- 
collectible note  due  the  firm,  which  was  omit- 
ted from  the  list  of  assets  when  the  agree- 
ment was  made. 

Appeal  from  orphans'  court,  Allegheny 
county. 

A  partial  account  of  George  S.  Fleming 
and  Robert  F.  Shannon,  executors  of  the 
will  of  Joseph  Fleming,  deceased,  was  filed 
in  the  orphans'  court.  Exceptions  of  Rob- 
ert F.  Shannon  thereto  were  dismissed,  and 
he  appeals.     Reversed. 

William  Yost,  for  appellant  W.  B.  Rod- 
gers  and  Henry  R.  Bwing,  for  appellee. 

DEAN,  J.  This  appeal,  though  touching 
another  matter,  Is  from  the  same  decree  as 
that  from  which  George  S.  Fleming  appeal- 
ed, and  in  which  opinion  Is  this  day  handed 
down  (38  AtL  27).  It  will  be  noticed,  In 
the  statement  of  facts  In  Fleming's  Appeal, 
the  son,  George,  accepted  the  bequest  at  the 
appraisement  made,  by  directions  of  his  fa- 
ther's will,  of  his  (the  father's)  Interest  In  the 
drug  business  of  the  partnership  of  Fleming 
&  Son.  In  the  written  acceptance,  George 
S.,  the  son,  agrees  as  follows:  "I  agree  to 
take  the  Interest  of  Joseph  Fleming  at  the 
time  of  his  death  In  the  firm  of  Joseph  Flem- 
ing &  Son,  including  store,  fixtures,  book 
accounts,  and  bills  receivable,  and  to  as- 
sume the  payment  of  all  bills  and  accounts 
payable  of  said  firm  at  the  valuation  fixed 
thereon  •  •  *  by  the  appraisers,  and  to 
pay  for  the  same  the  sum  of  $48,992.06; 
*  *  *  this  agreement  being  made  upon 
condition  that  I  am  to  use  all  reasonable  en- 
deavor to  collect  all  the  outstanding  ac- 
counts receivable  of  said  firm,  and  those 
which  I  am  unable  within  five  years  to  col- 
lect I  am  to  be  allowed  a  credit  for  on  final 
settlement"  In  adjudicating  the  account  of 
George  S.  Fleming,  as  executor,  the  court 
allowed  him  credit  for  a  draft  of  which  the 
following  is  a  copy:  "$1,485.  Pittsburg, 
April  9th,  1890.  Six  months  after  date  pay 
to  the  order  of  ourselves  fourteen  hundred 
and  eighty-five  dollars,  value  received,  and 
place  to  the  account  of  Fleming  Bros.  To 
Joseph  Fleming  &  Son,  Pittsburg,  Pa.  Ac- 
cepted: Joseph  Fleming  &  Son."  Indorsed: 
"Fleming  Bros."  On  the  face  of  this  paper 
it  was  a  debt  of  Fleming  &  Son,  for  it  was 
a  bill  drawn  on  and  accepted  by  them. 
George  S.,  In  acceptance  of  his  father's  in- 
terest in  the  business  of  Fleming  &  Son  at 
the  appraisement,  says:  "I  agree  to  assume 
the  payment  of  all  bills  and  accounts  paya- 
ble of  said  firm."     Fleming  Bros,  were  near 


relatives  of  Fleming  &  Son.  They  were  also 
in  the  drug  business,  became  embarrassed, 
and  requested  of  Fleming  &  Son  an  accept- 
ance of  this  draft  as  an  accommodation,  for 
the  reason  that  it  would  be  more  readily  dis- 
counted In  bank  if  it  bore  the  appearance  of 
money  payable  to,  and  not  money  payable 
by,  them.  When  the  draft  came  due,  Flem- 
ing Bros,  had  failed.  In  the  meantime  Jo- 
seph Fleming,  of  Fleming  &  Son,  had  died, 
and  the  surviving  partner,  George  S.,  paid 
the  draft  The  acceptance  of  Joseph  Flem- 
ing &  Son,  on  the  face  of  the  bill,  was  writ- 
ten by  George  S.  He  admits  that  he  knew 
of  the  existence  of  this  obligation  at  the 
time  he  accepted  the  interest  of  his  father 
at  the  appraisement  He  says  he  then  hop- 
ed Fleming  Bros,  would  take  care  of  it 
The  learned  auditing  judge  was  of  opinion 
this  draft  does  not  come  within  the  spirit  of 
the  agreement  of  George  S.  to  assume  the 
payment  of  "all  bills"  and  accounts  of  Jo- 
seph Fleming  &  Son.  We  do  not  see  why. 
True,  it  was  no  part  of  the  drug  business  to 
become  accommodation  acceptors  for  finan- 
cially weak  relatives,  but  they  could  do  this 
sort  of  business  If  they  chose.  The  father 
suggested  the  acceptance.  The  son  protest- 
ed, but  finally  assented,  and  wrote  it;  then, 
afterwards  agreed  in  express  terms,  in  writ- 
ing, to  assume  payment  of  all  bills  of  Joseph 
Fleming  &  Son,  as  part  of  the  payment  of 
the  value  of  the  father's  interest  in  the  drug 
business,  when  he  knew  this  accepted  bill 
was  outstanding  and  unpaid.  While  it  may 
not  have  been  within  the  spirit  of  the  co- 
partnership agreement  in  the  drug  business, 
It  was,  under  the  circumstances,  certainly 
within  both  the  letter  and  spirit  of  George 
S.  Fleming's  agreement  to  pay  all  bills  of 
the  partnership.  We  think  the  court  below 
erred  In  not  sustaining  the  exception  to  al- 
lowance of  this  amount  to  the  executor,  and 
appellant's  first  assignment  of  error  is  sus- 
tained. 

The  auditing  judge  also  allowed  credit  to 
the  executor  for  a  $400  judgment  note,  as 
follows:  "$400.  October  8th,  1889.  One  day 
after  date  I  promise  to  pay,  to  the  order  of 
Joseph  Fleming  &  Son,  four  hundred  dollars, 
without  defalcation,  value  received,  with  in- 
terest [Then  follows  a  warrant  of  attor- 
ney, under  seal,  to  confess  judgment.] 
[Signed]  Willis  Whitling."  To  this  appel 
lant  also  excepted,  and  the  court  below  dis- 
missed the  exception.  In  his  adjudication 
the  learned  auditing  judge  says:  "In  the 
valuation  of  the  business,  George  S.  Flem- 
ing was  charged  with  certain  bad  accounts, 
with  right  to  credit  for  certain  specified 
Items  in  case  they  should  prove  uncollecti- 
ble. This  note  was  accidentally  omitted. 
Had  it  been  good,  Mr.  Fleming  should  have 
been  charged;  being  bad,  and  having  been 
paid  by  him,  he  should  have  credit"  By 
the  report  these  reasons  given,  certainly, 
do  not  justify  the  ruling.  Whether  the  note 
was  omitted  by  accident  or  from  other  cause 
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from  the  appraisement  is  immaterial.  It 
was  omitted,  and  Fleming  was  not  charged 
with  It  aa  an  asset  As  he  was  not  charged 
clearly,  he  was  entitled  to  no  credit  for  hav- 
ing paid.  But,  as  a  business  transaction,  it 
la  incomprehensible  how  he  could  have  paid 
a  judgment  note  of  Whltling,  obligor,  and 
Fleming  &  Son,  obligees.  Those  to  whom  a 
note  Is  payable  do  not  pay  it  They  may 
cancel  or  destroy  It  thus  relieving  the  obli- 
gor from  payment  but  do  not  pay  them- 
selves what  by  writing  is  owing  to  them- 
selves. But  the  note  was  still  in  possession 
of  the  obligees,  not  canceled,  and  by  one  of 
them  laid  before  the  auditor  as  an  existing 
obligation.  While  the  reasons  for  the  al- 
lowance are  wholly  unsatisfactory,  the  ques- 
tion still  remains,  was  the  allowance  war- 
ranted for  any  other  good  reasons?  To  an- 
swer this  involves  an  examination  of  the 
evidence,  and  an  ascertainment  of  the  origin 
of  the  note.  It  appears,  from  the  testimony 
of  George  S.  Fleming,  there  had  been  in  the 
service  of  the  partnership  a  young  man, 
Willis  Whltling,  who  desired  to  set  up  in  the 
retail  drug  business  for  himself,  and,  If  he 
did  so,  he  would  probably  become  a  cus- 
tomer of  Fleming  &  Son,  who  were  whole- 
salers. He  was  without  means,  so  Fleming 
&  Son,  aa  accommodation  lndorsers,  indors- 
ed his  note  for  $400,  on  which  he  procured 
a  discount  in  bank.  At  the  time  of  the  In- 
dorsement he  delivered  to  the  lndorsers,  as 
collateral  security,  this  Judgment  note  for 
$400.  Whltling  started  In  business  In  a 
small  way,  and  bought  goods  on  open  ac- 
count from  time  to  time,  of  Fleming  &  Son, 
but  In  less  than  a  year  failed.  In  the  mean- 
time the  discounted  promissory  note  fell  due, 
and  was  frequently  renewed,  with  the  same 
lndorsers.  Before  it  fell  due  the  last  time, 
on  October  20,  1800,  Whitling's  failure  oc- 
curred. Then  George  S.  Fleming  paid  It 
On  the  27th  of  May,  1880,  when  the  ap- 
praisement of  the  father's  interest  in  the 
firm  was  made,  this  liability  as  accommoda- 
tion lndorsers  on  a  $400  note  in  bank  was 
an  outstanding  liability  of  the  partnership. 
The  judgment  given  as  collateral  security, 
in  possession  of  the  partnership,  was,  un- 
der the  circumstances,  a  partnership  asset. 
The  appraisers  of  the  father's  interest  in  the 
partnership  made  out  two  lists,— one  of  as- 
sets, the  other  of  liabilities.  The  judgment 
note  here  presented  is  not  In  the  list  of  as- 
sets, and,  of  course,  George  S.  Fleming  is 
not  charged  with  It  Whether  the  outstand- 
ing accommodation  indorsement  is  In  the 
list  of  liabilities,  as  it  ought  to  be,  w6  do 
not  know,  for  neither  party  has  printed  this 
list  in  the  paper  books,  nor  do  they  even 
state  whether  this  liability  appeared  there. 
The  list  was,  however,  before  the  auditing 
judge  as  part  of  the  evidence.  The  proba- 
bilities are  that  it  appeared  there  because  it 
was  known  to  exist  by  the  surviving  part- 
ner. The  partnership  books  showed  a  mem- 
orandum of  it    He  presented  to  the  ap- 


praisers the  books  and  papers  of  the  part- 
nership, showing  assets  and  liabilities.  It 
was  his  interest  to  present  outstanding  in- 
dorsements, for  then  this  would  be  included 
in  the  list  of  liabilities,  and  be  deducted 
from  the  gross  assets,  thus  reducing  the  ap- 
praisement by  that  amount  He  then  knew, 
as  surviving  partner,  that  he  would  proba- 
bly have  to  pay  this  obligation  for  the  firm. 
If  it  was  In  the  list  of  liabilities,  George  S. 
Fleming  has  been  already  paid;  if  not  in 
that  list  the  Indorsement  was  a  partnership 
liability,  for  he  admits  he  knew  and  took 
part  in  the  transaction  at  the  date  the  judg- 
ment note  was  given  as  collateral,  and  that 
he  renewed  the  indorsement  in  the  firm 
name,  after  his  father's  death.  It  then  be- 
came a  debt  owing  by  the  firm,  the  same  as 
the  accommodation  acceptance  for  Fleming 
Bros.,  heretofore  referred  to,  which  by  the 
written  acceptance  of  the  bequests,  dated 
June  21,  1890,  he  agreed  to  pay.  It  cannot 
be  allowed  as  a  credit  in  the  executor's  ac- 
count on  the  reason  given  by  the  learned 
auditing  judge.  It  should  not  be  allowed, 
for  the  reasons  now  given.  Therefore  ap- 
pellant's first  and  second  assignments  of  er- 
ror are  sustained,  and  the  decree,  so  far  as 
it  allows  these  credits,  is  reversed.  In  the 
view  we  have  taken,  the  other  assignments 
of  error  become  unimportant  Let  the  ac- 
count be  restated  In  accordance  with  this 
opinion.  It  is  further  directed  that  costs 
be  paid  by  appellee. 


(184  Pa.  St  124) 

In  re  McAULEY'S  ESTATE. 
Appeal  of  ASH  et  aL 

(Supreme  Court  of  Pennsylvania.     Jan.  8, 
1898.) 
Trusts— Declaration. 
An  instrument  signed  by  M.,  and  reciting, 
"By  the  request  of  my  dear  brother,  my  house 
•    *    *    is  to  be  sold  at  my  death,  and  the  pro- 
ceeds to  be  divided  between"  two  certain  char- 
itable institutions,  is  a  sufficient  declaration  of 
trust,  as  against  the  heirs  of  M.,  as  to  property 
which  her  brother  devised  to  her  with  such  re- 
quest 

'  Appeal    from    orphans'    court    Allegheny 
county. 

Accounting  by  A.  M.  Byers,  administrator 
of  Mary  McAuley,  deceased.  From  a  decree 
dismissing  exceptions  to  the  audit  of  the 
account,  John  E.  Ash,  executor  of  Julia  A. 
Ash,  deceased,  and  others,  appeal.  Affirm- 
ed. 

D.  F.  Patterson,  C.  W.  Jones,  J.  K.  Ster- 
rett,  J.  M.  McBurney,  and  Wm.  M.  Wateon, 
for  appellants.  Thos.  Patterson,  for  appel- 
lee Pittsburgh  &  Allegheny  Home  for  the 
Friendless.  H.  &  G.  C.  Burgwln,  for  ap- 
pellee Home  for  Aged  Protestant  Women. 

GREEN,  J.  Miss  Mary  McAuley  was  the 
actual  and  undoubted  owner  In  fee  of  the 
property  In  question,  In  her  own  right  alone, 
from  the  death  of  her  sister,  in  1871,  until 
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and  at  the  time  of  her  death,  on  January 
6,  1886.  As  such  owner,  she  had  the  abso- 
lute right  to  make  any  lawful  disposition 
of  the  property  she  might  choose,  and  none 
could  question  her  right.  She  chose  to 
make  a  declaration  in  writing  respecting  the 
property,  which  was  not  valid  as  a  will,  but 
which,  if  It  was  competently  expressed  as 
a  trust,  certainly  had  legal  efficacy  to  that 
end,  because  it  was  not  In  contravention 
of  any  legal  or  equitable  rule.  If,  there- 
fore, the  paper  expresses  with  a  sufficient 
meaning  an  intended  execution  of  a  private 
trust  to  which  she  considered  herself  sub- 
ject, we  cannot  understand  how  any  other 
persons  can  be  permitted  to  interfere  for 
the  purpose  of  defeating  the  trust  in  order 
to  get  the  property  for  themselves.  The 
trust  was  a  matter  of  her  own  concern,  and 
the  manner  of  its  execution,  if  In  all  re- 
spects legal,  cannot  be  questioned  by  third 
persons.  Thus,  it  is  a  matter  of  no  con- 
sequence whether  there  is  proof  of  an  af- 
firmative character  that  this  thing,  or  that 
thing,  or  the  other  thing,  was  done,  or 
omitted  to  be  done,  unless  such  thing  was 
essential  to  the  legal  efficacy  of  the  paper 
to  do  what  was  sought  to  be .  done  by  it 
Hence,  as  it  seems  to  us,  the  only  question 
which  requires  serious  consideration  is 
whether  this  paper  is  a  legally  adequate  ex- 
pression of  a  purpose  to  effectuate  a  trust 
which  this  lady  desired  to  execute.  Its 
words  are  as  follows:  "By  the  request  of 
my  dear  brother,  my  house  on  Duquesne 
Way  is  to  be  sold  at  my  death,  and  the 
proceeds  to  be  divided  between  the  Home  of 
the  Friendless  and  the  Home  for  Protestant 
Destitute  Women.  [Signed]  Mary  McAu- 
ey."  What  do  the  terms  of  this  paper  im- 
port? The  words  are  of  the  plainest  and 
simplest  character,  and  express  with  clear- 
ness and  force  that,  by  the  request  of  the 
lady's  brother,  a  certain  property,  to  wit, 
"my  house  on  Duquesne  Way,"  is  to  be  sold 
at  her  death,  and  that  the  proceeds  of  the 
sale  are  to  be  divided  between  two  charities 
that  are  named.  Each  one  of  the  follow- 
-  lng  individual  topics  is  plainly  expressed  in 
apt  words,  to  wit:  (1)  A  request  by  her 
brother  to  her  to  do  that  which  the  paper 
purports  to  do;  (2)  a  sale  of  the  described 
property,  the  house  on  Duquesne  Way;  <3) 
a  division  of  the  proceeds  of  the  sale  (4) 
between  the  Home  of  the  Friendless  and 
the  Home  for  Protestant  Women.  It  must 
now  be  remembered  that  this  is  not  a  pro- 
ceeding against  an  unwilling  trustee,  who 
resists  the  execution  of  the  trust  On  the 
contrary,  it  is  the  case  of  a  trustee  endeavor- 
ing to  execute  the  trust,  and  for  that  pur- 
pose declaring  in  writing,  signed  by  herself, 
what  the  trust  is,  and  directing  its  execu- 
tion. If  this  paper  had  been  more  fully  and 
formally  written  out,  reciting  that  her  de- 
ceased brother  (naming  him)  had  made  a 
will  devising  to  her  the  property  in  ques- 
tion, and  had  requested  her  to  direct  its 


sale  after  her  death,  and  that  the  proceeds 
be  divided  between  the  two  charities  (nam- 
ing them),  and  had  thereupon,  in  execution 
of  the  trust  so  created,  thereby  directed  the 
sale  of  the  property  to  take  place  at  her 
death,  and  the  division  of  the  proceeds  to 
be  made  between  the  two  charities  named, 
it  could  not  for  a  moment  be  questioned 
that  this  was  a  perfectly  good  execution  of 
the  trust  The  purpose  of  execution,  and 
the  reason  for  it  would  have  been  more 
minutely  expressed,  but  that  is  all.  The 
words  of  the  paper  do  actually  contain  aH 
the  elements  that  would  have  appeared  had 
it  been  fully  written  out  as  suggested.  As 
to  the  request  of  her  brother,  the  trustee 
not  only  admits,  but  declares,  it  and  de- 
clares also  that  the  property  is  to  be  sold 
in  consequence  of  the  request  These  are 
the  more  important  ingredients  of  the  trust 
and  they  are  fully  asserted  in  the  paper. 
As  to  the  contention  that  there  is  no  affirma- 
tive testimony  that  her  brother,  ever  com- 
municated the  request  to  his  Bister,  and  no 
proof  as  to  when  he  did  so,  the  answer  is 
twofold:  First  that  it  is  no  concern  of  these 
exceptants;  and,  second,  as  she  recites  a 
request  in  the  paper,  the  necessary  implica- 
tion is  that  it  must  have  been  made  to  her 
by  him  during  his  life,  and  that  she  at  least 
considered  that  it  was  obligatory  on  her  con- 
science. All  the  rest  of  the  paper  is  too 
clear  to  require  any  comment  It  directs 
the  sale  of  the  property  after  her  decease, 
and  the  division  of  the  proceeds  between  the 
two  charities  named,  and  the  paper  is  thus 
absolutely  complete  in  all  its  essentials,  as 
a  perfect  declaration  of  a  specified  trust 

Soon  after  the  death  of  Miss  McAuley,  a  liti- 
gation in  the  circuit  court  of  the  United  States 
for  the  Western  district  of  Pennsylvania  was 
instituted  by  some  of  the  heirs  who  were  non- 
residents. It  was  duly  proceeded  with  to  a 
final  decision  In  that  court  and  was  termi- 
nated there  by  an  opinion  and  decision  of 
Mr.  Justice  Acheson,  which  Is  reported  In  37 
Fed.  802.  It  was  subsequently  held  by  the 
supreme  court  of  the  United  States  that  the 
federal  courts  had  no  jurisdiction  as  to  the 
land,  but  they  sustained  the  circuit  court  in 
holding  that  the  paper  signed  by  Miss  McAu- 
ley was  good  and  valid  as  a  declaration  of 
trust  In  the  course  of  the  opinion  of  Mr. 
Justice  Acheson,  a  very  accurate  and  compre- 
hensive definition  of  a  trust  arising  in  this 
mode  was  given,  in  the  following  words:  "It 
Is  a  settled  principle  that  if  a  testator  make 
a  devise  In  terms  absolute,  but  upon  a  private 
understanding  had  with  his  devisee,  whether 
by  the  hitter's  express  promise  or  his  assent 
Implied  from  his  silence,  that  he  will  apply 
the  devised  estate  to  some  purpose  designated 
by  the  testator,  a  trust  arises  which  a  court 
of  equity  will  enforce,  unless  unlawful  in  It- 
self." It  seems  to  us  that  this  is  a  perfectly 
correct  description  of  this  species  of  trust  and 
it  Is  so  broadly  stated  that  it  will  embrace 
almost  if  not  quite,  all  the  circumstances 
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which,  being  proved  by  competent  testimony, 
wHI  give  ilae  to  a  trnat  of  this  nature.  In 
moot  of  the  cases  the  proceeding  is  advene  to 
the  alleged  trustee,  seeking  to  compel  him  to 
execute  a  trust  which  he  denied  and  contest- 
ed. In  all  such  cases  the  expressions  by  the 
courts  were  adapted  to  the  character  and 
state  of  the  testimony,  as  bearing  upon  the 
main  question  as  to  the  existence  of  the  trust 
For  instance,  the  ordinary  case  is  where  a  de- 
vise or  bequest  was  made  to  one  generally 
upon  the  faith  of  an  express  promise  by  him 
that  be  would  hold  or  apply  the  subject  of 
the  trust  to  the  use  or  for  the  benefit  of  some 
other  person.  Usually  such  trusts  are  sought 
to  be  established  by  verbal  testimony  to  the 
fact  of  the  promise,  or  by  verbal  declarations 
of  the  alleged  trustee;  and  In  all  these  cases 
the  rule  is  stated  that  the  evidence  must  be 
clear,  precise,  and  unequivocal;  that  the  heir 
cannot  be  disinherited  except  by  express 
words  or  necessary  Implication;,  that  verbal 
wills  cannot  be  made  to  pass  title  to  real  es- 
tate; and  that  parol  trusts  of  title  to  land 
cannot  be  created  unless  In  very  peculiar  and 
exceptional  circumstances:  In ,  all  these  va- 
rious classes  of  cases,  very  cautious  and  well- 
considered  limitations  are  made  by  the  courts, 
upon  the  right  to  have  the  trust  established; 
but  in  the  present  case  those  controversies 
do  not  arise,  and  the  decisions  which  deal 
with  them  are  not  applicable. 

As  an  Illustration,  the  case  of  Irwin  v.  Ir- 
win, 34  Pa.  St  626,  IS  cited  for  the  appel- 
lants with  much  confidence,  as  being  In  hos- 
tility with  the  ruling  of  the  court  below  de- 
claring the  trust  In  this  case.  An  examina- 
tion of  that  case  shows  that  there  never  was 
any  written  declaration  of  trust,  but  it  was 
alleged  that  Judge  Irwin  had  by  a  letter, 
which  was  not  produced,  Induced  his  brother 
Samuel  to  emigrate  from  Ireland,  where  he 
was  living,  to  Pennsylvania,  promising,  If  he 
did  so,  he  would  give  him  the  land  in  contro- 
versy. Samuel  did  remove  to  Pennsylvania. 
Judge  Irwin  died,  and  left  a  will,  which  did 
not  give  the  land  to  Samuel,  but  did  give  it 
to  his  (the  Judge's)  son  James  In  fee.  Both 
Samuel  and  James  having  died,  the  heirs  of 
Samuel  brought  an  ejectment  to  recover  the 
land  in  question;  some  300  acres,  on  the 
ground  that  James  held  it  as  a  trustee  ex 
maleflcio  for  Samuel,  upon  a  promise  to  his 
father  that  he  would  so  hold  it  On  the  trial 
the  trust  was  sought  to  be  established  by 
proof  of  verbal  declarations,  both  by  Judge 
and  James  Irwin,  that  a  letter  or  letters  had 
been  written  to  Samuel  containing  the  prom- 
ise, which  the  plaintiffs  contended  should  be 
treated  as  a  note  in  writing.  The  next  stage 
of  proof  was  that  Judge  Irwin  had  made  a 
parol  gift  of  the  land  to  Samuel.  Much  tes- 
timony, all  verbal,  on  both  these  points,  was 
given;  but  the  court  below,  sitting  as  a  chan- 
cellor, charged  the  jury  that  the  evidence  was 
not  sufficient  to  make  out  a  case  for  specific 
performance;  that  a  mere  design  on  the  part 
of  Judge  Irwin  to  convey  the  land  to  Samuel 
89 


would  not  be  sufficient  to  create  a  trust;  but 
that  If  this  design  was  made  known  to  James 
by  the  Judge,  and  If  he  communicated  to 
James  that  Samuel  should  have  the  land 
when  he  came  over-  from  Ireland,  and  if 
James  agreed  to  accept  the  devise,  and  to  car- 
ry out  the  trust  In  favor  of  Samuel,  then  he 
would  be  a  trustee  for  Samuel,  and  his  refusal 
to  do  so  would  be  a  wrong  on  Samuel,  which 
would  take  the  case  out  of  the  statute  of 
frauds.  The  charge  also  stated  that  a  state  . 
of  facts  which  would  establish  such  a  trust 
must  be  by  an  agreement  made  before  the 
date  of  the  will,  and  might  be  proved  by  parol, 
but  must  be  proved  by  evidence  which  was 
clear,  satisfactory,  certain,  and  unambiguous. 
Such  a  charge  was  appropriate  in  such  a  case, 
but  the  facts  of  that  case  have  no  analogy  to 
the  facts  of  this.  The  same  line  of  remark 
Is  applicable  to  the  other  cases  cited.  Here 
there  is  a  written  declaration  of  the  trust, 
signed  by  the  trustee,  who  not  only  does  not 
resist  the  trust  but  affirms  it,  and  seeks  to  ex- 
ecute It  The  only  question  is  therefore 
whether  the  paper  is  a  legally  sufficient  dec- 
laration of  the  trust,  and  we  are  very  clear 
that  It  is.  The  leading  cases  in  Pennsylvania 
are  Hoge  v.  Hoge,  1  Watts,  163;  Church  v. 
Buland,  84  Pa  St.  432;  Hoftner's  Estate,  161 
Pa.  St  331,  29  Atl.  33;  and  there  are  many 
others. 

We  do  not  think  It  necessary  to  extend  the 
discussion.  There  Is  no  real  controversy  as 
to  what  the  law  Is,  and  it  Is  only  Important 
to  make  a  correct  application  of  the  law  to 
the  actual  facts  which  are  peculiar  to  this 
case.  The  proper  explanatory  testimony  was 
given,  showing  the  will  of  James  McAuley, 
identifying  the  property  as  having  been  ob- 
tained under  bis  will,  explaining  what  the 
charities  were,  and  giving  their  correct  names. 
The  conclusion  followed  under  the  necessary 
construction  to  be  given  to  the  words  of  the 
paper.  There  is  no  mystery  about  it  and 
there  ought  not  to  be  any  confusion  as  to  the 
principles  which  control  It  The  written  dec- 
laration In  question  was  found  In  a  pocket- 
book  In  the  bottom  of  an  old  trunk  of  the  de- 
ceased, and  among  other  papers  relating  to 
the  estate  of  Miss  McAuley's  deceased  broth- 
er. It  bore  the  manifest  marks  of  age  upon 
ft,  and  It  was  conceded  on  the  argument  that 
it  was  much  older  than  the  30-day  limit  im- 
posed by  law  upon  charitable  bequests.  The 
decree  of  the  court  below  is  affirmed,  and  the 
appeal  Is  dismissed,  at  the  cost  of  the  appel- 
lants, and  record  remitted  for  further  pro- 
ceedings. 

084  Pa.  8t  it"> 

PERRET  et  al.  v.  PERRET. 

(Supreme   Court  of   Pennsylvania.     Jan.  8, 
1896.) 

Will— Uhdub  Influence— Sufficiency  of  Bvi 
dskcb— Admissibility  or  Evidence— Dec- 
larations or  Beneficiary — Appeal. 
1.  A  son  had  lived  with  his  parents  until  a*t« 
er  he  was  40  years  old,  working  for  them  to  t 
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seven-acre  garden,  without  any  remuneration 
bat  his  board  and  clothing.  He  and  hie  mother 
had  a  violent  misunderstanding,  and  the  moth- 
er, after  saying  that  she  would  have  her  hus- 
band make  a  will  that  night  cutting  the  son  o9 
without  a  cent,  immediately  sent  for  an  attor- 
ney, and  a  will  was  made  that  evening  by  the 
father,  giving  his  whole  property  to  the  moth- 
er, and,  in  case  he  survived  her,  to  his  daugh- 
ter. Although  he  had  frequently  declared  that 
he  intended  to  equally  divide  his  property  be- 
tween his  only  daughter  and  said  son,  the  son's 
name  was  not  mentioned  in  the  will.  Five  days 
'  after  making  the  will,  the  father  died  of  senili- 
ty. The  wife  possessed  great  influence  over 
the  husband,  and,  at  the  time  the  will  was 
made,  he  was  weak,  both  mentally  and  physical- 
ly. After  she  had  made  the  threats,  the  moth- 
er stayed  with  her  husband  until  the  lawyer 
came,  insisting  that  the  will  should  contain  the 
provisions  it  finally  did  contain,  and  she  was 
present  while  the  will  was  being  drawn.  Held, 
that  the  jury  was  justified  in  finding  that  the 
will  was  the  result  of  undue  influence. 

2.  Mere  comments  by  the  court  on  the  aspects 
of  testimony  which  was  not  at  all  in  dispute 
are  not  cause  for  reversal. 

3.  In  an  action  to  set  aside  a  will  for  undue 
influence,  the  agg  and  physical  condition  of  the 
testator  are  proper  subjects  for  the  jury. 

4.  In  an  action  to  set  aside  a  will  for  undue 
influence,  the  declarations  and  acts  of  the  bene- 
ficiary charged  with  exerting  the  undue  influ- 
ence are  admissible,  where  the  will  waa  in  ac- 
cord with  such  declarations. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county. 

Action  by  Sarah  Perret  and  Eliza  Perret 
against  Henry  Perret  to  test  the  validity  of 
a  will.  From  a  Judgment  for  defendant  in 
the  court  of  common  pleas,  plaintiffs  appeal. 
Affirmed. . 

L.  K.  &  S.  O.  Porter  and  John  N.  Dunn, 
for  appellants.  Thos.  M.  &  Rody  P.  Mar- 
shall, for  appellee. 

GREEN,  J.  This  proceeding  was  an  issue 
certified  from  the  register  of  wills  of  Alle- 
gheny county  to  the  court  of  common  pleas 
No.  1,  to.  try  the  question  of  undue  Influence 
exerted  upon  the  testator,  Michael  Perret,  by 
his  wife  and  daughter,  in  the  making  of  his 
last  will.  The  plaintiffs  are  the  widow  and 
daughter  of  the  testator,  and  the  defendant 
is  his  only  son.  The  will  in  question  was 
executed  on  the  11th  day  of  February,  1896, 
and  the  testator  died  on  the  17th  day  of  the 
same  month.  The  precept  included  a  charge 
of  mental  unsoundness,  but  on  the  trial  that 
Issue  was  practically  abandoned,  and  the 
case  was  tried  before  the  Jury  on  the  ques- 
tion of  undue  influence.  By  the  terms  of  the 
will,  the  whole  estate  of  the  testator  was 
given  to  his  widow  absolutely,  and,  in  case 
she  died  before  the  testator,  it  was  all  given 
to  the  daughter  absolutely.  Nothing  was 
given  in  any  event  to  the  son.  There  were 
but  two  children,— the  daughter  and  the  son. 
In  no  event  could  any  part  of  the  estate 
come  to  the  son.  The  verdict  of  the  Jury  was 
in  favor  of  the  defendant,  and  therefore 
against  the  will.  The  important  assignments 
of  error  are  to  the  refusal  of  the  court  to 
give  binding  instructions  to  the  jury  in  fa- 
Vor  of  the  plaintiffs,  and  the  practical  ques- 


tion in  this  court  therefore  is,  was  there  suf- 
ficient evidence  of  undue  influence  to  sub- 
mit the  question  to  the  Jury?  If  there  was, 
the  court  below  was  not  in  error  in  refusing 
these  request*  In  order  to  determine  the 
propriety  of  these  assignments,  therefore,  it 
will  be  necessary  to  recur  to  the  testimony  in 
some  detail. 

It  was  fully  proved  on  the  trial,  and  not  at 
all  denied,  that  the  defendant  lived  with  his 
father  and  mother  until  he  was  over  40  years 
of  age;  that,  during  all  the  time  after  he 
was  old  enough  to  work,  he  worked  inces- 
santly and  continuously  for  his  parents,  who 
conducted  the  business  of  market  gardening 
on  the  property  of  the  father,  which  consist- 
ed of  a  small  tract  of  land,  containing  about 
seven  acres,  and  was  situated  on  California 
avenue,  in  the  city  of  Allegheny.  It  was  also 
testified  by  himself  that  he  received  no 
wages  during  all  that  time,  and  had  nothing 
but  his  board  and  clothing  for  his  service. 
Some  two  or  three  years  before  his  father's 
death,  he  married,  and  brought  his  wife 
home  to  live  with  him.  It  was  proved  with- 
out contradiction  that  his  mother  and  sister 
disliked  his  wife  greatly,  and  there  was  a 
continued  state  of  wrangling  and  quarreling 
on  that  account,  which  culminated,  accord- 
ing to  the  defendant's  testimony,  in  his  be- 
ing put  off  the  premises  with  his  wife. 
Things  came  to  such  a  pass  between  the  de- 
fendant and  his  mother  that  cross  prosecu- 
tions for  assault  and  battery  resulted,  and 
the  cases  were  heard  in  the  criminal  court, 
and  resulted  in  sentences  that  each  party 
should  pay  costs.  On  the  day  that  this  oc- 
curred, the  mother  and  son  met  in  the  sher- 
iffs office  for  the  purpose  of  paying  the 
costs;  and  at  this  point  the  testimony  com- 
mences, with  proof  of  the  declarations  and 
acts  of  the  mother,  which  it  is  claimed  re- 
sulted in  the  alleged  undue  Influence  which 
procured  the  execution  of  the  will  in  ques- 
tion. 

Hans  Leibrich,  who  lived  in  part  of  the 
house  occupied  by  Michael  Perret,  was  at 
the  trial  and  in  the  sheriff's  office,  and  out 
In  the  hall  of  the  building.  He  was  asked: 
"Q.  What  did  Sarah  Perret  say  to  Henry,  If 
anything,  in  the  hall  after  the  case  was 
tried?  A.  She  came  out  to  Henry  at  the  side 
of  the  elevator,  and  she  says:  'Henry,  what 
have  you  done?  You  have  sworn  falsely, 
and  you  shall  see  this  evening.  Your  father 
have  to  make  a  will,  and  have  to  cut  you 
out  without  a  cent  I  fix  you  everything.  I 
fix  you.' "  This  occurred  on  the  11th  of  Feb- 
ruary, the  day  the  will  was  madei  The  wit- 
ness, having  stated  that  they  then  went 
down  to  the  sheriff's  office,  was  asked:  "Q. 
What  did  Mrs.  Perret  say  to  Henry  down 
there?  A.  She  repeated  about  the  same. 
She  went  up  to  him,  and  says:  'I  fix  you 
now.  You  swore  false.  You  shall  have  not 
one  cent.  I  go  home  to  your  father,  and  he 
shall  nx  you  out.  I  fix  you.'  Q.  Even  after 
Henry  left,   did  she  keep   muttering  down 
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there?  A.  Tea,  sir;  all  toe  time  she  wu  an- 
gry about  toe  whole  thing.  Q.  What  did  she 
tell  yon  to  do  that  day,  immediately  after 
or  during  the  time  you  were  In- the  sheriff's 
office?  A.  She  sent  me  to  Lawyer  Dunn.  I 
shall  go  to  Dunn  to  tell  him  that  she  shall 
come  np  and  make  a  will  for  Mike.  Michael 
Perret  shall  make  a  will,  and  he  shall  come 
as  notary  public.  And  I  went  to  Dunn." 
The  witness  then  said  he  went  to  Dunn's 
office,  and  delivered  his  message,  and  then 
he  and  his  wife  rode  in  the  street  car,  going 
home,  and  on  the  car  Mrs.  Perret  again  said: 
"Now,  I  will  fix  that  Henry.  He  make  me 
that  trouble,  and  swears  false.  I  fix  him  for 
that  He  will  be  cut  out  without  a  cent."  "Q. 
That  was  toe  burden  of  her  conversation? 
A.  Yes,  sir;  that  was  all  toe  conversation,— 
fix  Henry  now,  and  she  got  the  control  of 
her  husband,  and  she  wants  to  fix  him  now;  he 
will  be  cut  out  without  a  cent"  After  they 
reached  toe  house,  be  said  the  old  man  was 
there,  sitting  by  the  fire,  and  lying  on  toe 
lounge,  and  he  was  "dead  sick,"  and  died 
five  days  after.  He  was  asked:  "Q.  Did  she 
say  anything  to  her  husband  when  she  went 
into  the  room?  A.  Yes,  sir;  she  told  him  all 
about  it,— that  Henry  was  false  swearing. 
She  told  him,  and  Eliza  was  in  there,  and 
they  have  control  of  the  old  man,  and  say: 
■Dunn  is  coming  here.  Dunn  Is  a  notary 
public,  and  makes  the  will,  or  bring  a  will, 
and  you  have  to  shut  Henry  oat  without  a 
cent;  not  to  give  him  a  cent  or  we  shut  you 
out  of  the  house.' "  "Q.  What  reply  did  Mi- 
chael Perret  make  to  the  folks,  Eliza  Perret 
and  Sarah  Perret,  when  they  told  him,  unless 
he  made  a  will,  they  would  put  him  out?  A. 
He  says:  'Never  mind.  Take  all  of  It  You 
haven't  got  enough.  You  want  all.'  Q.  What 
did  Miss  Eliza  Perret  Bay  to  her  father,  If 
anything,  when  they- arrived  home,  and  In 
the  presence  of  Sarah  Perret?  A.  They  are 
both  talking  together.  One  time  Eliza  talk, 
and  another  tone  old  Mrs.  Perret  talks,  and 
says  have  to  cut  Henry  ont;  be  swears 
false,  and  he  Is  against  his  mother;  'you  have 
to  cut  him  out'  Q.  What  else  did  they  say? 
A.  They  say,  'Lawyer  Dunn  comes  out  this 
evening  at  8  o'clock,  and  witnesses  come 
here,  and  you  have  to  make  that  will  to  shut 
Henry  out  without  a  cent'  "  Mrs.  Perret  de- 
nied all  this  conversation,  and  she  also  de- 
nied all  the  other  conversations  to  a  similar 
effect  testified  to  by  other  witnesses;  and  Mr. 
Dunn  said  he  came  because  he  was  notified 
by  Charles  Hartman,  and  not  by  Leibrlch. 
This  raised  a  question  of  credibility,  which, 
of  course,  was  for  toe  Jury. 

As  to  the  declarations  made  by  Mrs.  Perret 
there  was  a  large  amount  of  additional  testi- 
mony, some  of  which  was  as  follows:  Mrs. 
Katie  Leibrlch,  the  wife  of  toe  last  witness, 
said  she  was  out  In  the  hall  of  the  court  house 
on  toe  day  of  the  trial.  She  was  asked:  "Q. 
What  if  any,  threats  did  Mrs.  Perret  make 
to  Henry  out  in  the  hall?  A.  Yea  sir;  she 
said  to  h'lm:   'Just  wait  Henry.    I  will  fix 


yon  because  you  swore  falsely.'  Q.  Did  she 
say  when  she  would  fix  him?  A.  That  night 
Q.  What  did  she  say  as  to  how  she  would  fix 
him?  A.  About  toe  husband,  she  make  his 
will,  and  Henry  should  receive  nothing.  Q. 
Did  she  repeat  those  threats  down  In  toe 
sheriff's  office?  A.  Yes,  sir."  She  also  said 
she  went  down  in  toe  car  with  her  husband 
and  Mrs.  Perret  and  that  "Sarah  Perret  sent 
my  husband  to  Mr.  Dunn,"  and  that  she  re- 
peated the  threats  several  times  In  toe  car. 
She  was  asked:  "Q.  When  you  arrived  at 
home  at  Perret's,  what,  If  anything,  did  Sarah 
Perret  say  to  Michael  Perret?  A.  After  my- 
self and  my  husband  came  to  the  house,  she 
said  to  Michael  Perret:  *You  must  make  your 
testament  You  must  make  your  testament; 
and  Henry  Perret  shall  not  receive  a  cent' 
That  Mr.  Dunn  was  coming,  and  he  must 
make  his  will,  or  be  would  have  to  go  out  of 
the  house.  Q.  Who  would  have  to  go  out  of 
the  house?  A.  Michael  Perret.  *  *  •  Q. 
Did  this  annoy  the  old  man,  or  appear  to 
worry  him?  A.  He  was  worried,  and  be 
says,  'God  damn  it;  let  me  rest'  *  *  •  Q. 
How  long  did  they  keep  this  up  at  the  old 
man,  telling  him  he  should  make  a  will  like 
this?  A.  Until  night— until  Mr.  Dunn  and 
Mr.  Hartman  came."  Miss  Anna  HOke,  a 
sister  of  Henry  Perret's  wife,  said  she  was 
present  at  the  trial  in  court,  on  the  11th  of 
February,  1896,  and  was  in  the  hall  upstairs. 
She  was  asked:  "Q.  Did  you  hear  Mrs.  Sarah 
Perret  make  any  threats  to  Henry  out  In  the 
hall  after  the  trial?  A.  Yes,  sir;  she  made 
a  threat  In  the  hall,  and  also  In  the  sheriff's 
office.  In  the  hall  she  Just  said  She  would 
disinherit  him,— cut  him  off  without  a  cent; 
and,  when  she  got  down  in  the  sheriff's  of- 
fice, she  added  to  it  she  would  fix  him  for  It 
and  'I  will  fix  you  to-night  without  a  cent 
I  will  cut  you  off.'  She  said  that  in  the  sher- 
iff's office,  and  she  also  said  it  up  In  the  ball. 
She  was  very  angry,  because  she  lost  toe 
suit  with  Henry  about  some  boards  he  had 
taken  up  for  kindling  wood,  and  that  Is  how 
she  happened  to  say  it  •  •  •  Q.  Do  you 
remember  how  she  shook  her  finger?  A.  She 
shook  her  finger  nearly  every  time  she  said 
it  She  said,  'I  will  fix  you  to-night'  When 
she  got  downstairs,  she  said,  'I  will  cut  you 
off  to-night  without  a  cent' "  William  Ty- 
ler, another  witness  for  defendant,  a  street 
commissioner,  said  "he  was  present  in  the 
court  house  on  toe  day  of  the  trial,  and  saw 
the  parties  In  toe  sheriff's  office.  In  answer 
to  a  question,  he  said,  "I  noticed  her  calling 
Henry  a  lot  of  words.  She  shook  her  finger 
at  him,  and  said,  'Never  mind,  Henry;  I  will 
cut  you'  off  this  very  night  without  a  cent.' 
That  is  all  I  heard."  He  also  said  she  was 
In  an  angry  manner  when  she  Bald  this.  Mrs. 
Jennie  Hays,  another  witness  for  defendant, 
said  she  was  present  at  the  trial,  and  was  out 
tat  the  hall,  and  down  In  the  sheriff's  office 
with  the  parties,  and  heard  Mrs.  Perret  talk 
to  her  son.  She  said:  "Sarah  Perret  came 
up  to  her  son,  and  she  said,  'Never  mind, 
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Henry:  T  will  fir  yon  for  this;  I  will  have 
your  father  cut  yon  off  wlthont  a  cent'" 
And,  again,  when  they  had  paid  off  the  coats 
In  the  sheriff's  office*  she  testified  that  Mis. 
Ferret  "turned  around  to  Henry;  and  says, 
'Ton  made  me  pay  all  this  money  out,  and  I 
wOl  cut  yon   off  to-night   without   A  cent. 

*  •  *  It  to  your  fault  I  have  this  money 
to    pay.'    •     •     •     ghe    was  very    angry. 

•  •    *    She. was  very  much  excited." 
There  was  more  testimony  of  the  same  kind 

which  it  Is  not  necessary  to  repeat  It  is 
enough  to  know  that  on  that  very  night  the 
old  woman  .did  precisely  what  she  said  she 
would 'do.  Mr.  Dunn  and  the  witnesses  came 
to  the  bouse.  They  went  with  the  old  man 
upstairs.  A  will  was  there  written  and  sign- 
ed, and  It  did  do  exactly  what  the  old  wo- 
man said  it  should,— cut  Henry  off  without 
a  cent.  It  was  drawn  in  a  rather  unusual 
manner,  so  as  to  accomplish  that  object  with- 
out fall.  It  provided  that,  If  the  testator  sur- 
vived his  wife,  the  whole  estate  should  go 
to  his  daughter.  Although  Mrs.  Perret  vehe- 
mently denied  using  these  expressions  at  all, 
or  any  of  them,  the  testimony  giving  all  the 
particulars  was  altogether  too  great  to  leave 
any  reasonable  donbt  upon  that  subject;  and 
It  is  not  to  be  wondered  at  that  the  Jury  re- 
fused to  believe  her,  and'  gave  credence  to 
the  defendant's  witnesses  on  that  subject  Re- 
flecting upon  the  character  of  the  testimony, 
as  being  sufficient  to  warrant  a  finding  of 
undue  influence,  it  must  be  conceded  that 
it  was  the  very  kind  of  evidence  to  establish 
that  fact.  By  all  the  testimony  it  appeared 
that  .the  testator  was  In  an  extremely  enfee- 
bled condition.  He  was  very  old,  excessive- 
ly weak,  and  by  numerous  witnesses  it  was 
testified  that  be  was  silly,  childish,  wander- 
ing in  his  conversation,  quite  ill  physically, 
so  much  so  that  he  died  In  five  days  after,  and 
the  physician  who  attended  him  certified  that 
he  died  of  senility.  There  was  also  testi- 
mony that  he  was  very  much  afraid  of  his 
wife,  and  had  not  sufficient  will  power  to  re- 
sist her  importunities.  Moreover,  in  all  the 
declarations  she  made,  she  herself  proclaimed 
that  she  was  going  to  have  the  will  made  so 
88  to- cut  Henry  off,  and  without  a  cent;  and 
she  instinctively,  and  as  a  matter  of  course, 
assumed  that  she  had  the  mastery  over  her 
husband,  and  that  he  would  do  whatever  she 
demanded  of  him  to  do.'  And  the  testimony 
of  Mr.  Leibrich  and  his  wife,  If  believed, 
brought  the  wife's  intervention  and  urgency 
down  to  the  very  moment  of  the  execution  of 
the  will,  so  that  her  power  was  exerted  di- 
rectly over  the  testamentary  act.  It  Is  very 
seldom,  indeed,  that  proof  of  undue  Influence 
is  brought  so  very  closely  and  emphatically 
to  the  very  factum  of  the  will.  To  withdraw 
such  testimony  as  Is  found  in  abundance  in 
this  case  from  the  Jury  would  have  been  the 
gravest  error,  and  could  not  be  thought  of  for 
a  moment  The  evidence  that  it  was  not  the 
will  the  old  man  wanted  to  make  was  quite 
considerable  from  other  sources.   It  was  .prov- 


ed by  a  number  of  witnesses  thak  he  had  fre- 
quently expressed  himself  as  well  pleased 
with  his  son  and  Ms  long  service  for  him, 
and  that  he  repeatedly  said  to  different  wit- 
nesses that  he  was  going  to  divide  his  estate 
equally  between  his  two  children,  Illustrating 
his  meaning  to  several  of  the  witnesses  by 
saying  'that,  he  was  going  to  divide  Just  as 
he  would  cut  an  apple  In  two  halves,  giving  a 
half  to  each  child-  In  every  respect  we  con- 
sider that  the  whole  of  the  testimony  con- 
forms fully  to  the  legal  requirements  of  this 
class  of  evidence,  and  it  is  not  at  all  sur- 
prising that  the  verdict  was  In  favor  of  the 
son.  We  are  entirely  satisfied  with  It,  and 
have  no  desire  to  disturb  It,  being  convinced 
that  It  was  a  Just  and  righteous  verdict,  sus- 
tained by  ample  testimony. 

The  first  three  assignments  of  error  are  dis- 
missed. The  proposition  contained  In  the  de- 
fendant's first  point  is  copied  literally  from 
the  ruling  of  this  court  (n  Wilson  v.  Mitchell, 
101  Pa.  St  406,  and  was  therefore  properly 
affirmed.  The  fourth  assignment  is  dismissed. 
The  fifth  assignment  has  no  merit  whatever, 
and  Is  dismissed.  We  cannot  possibly  discov- 
er any  error  in  the  sixth,  seventh,  eighth, 
ninth,  tenth,  and  eleventh  assignments.  They 
were  mere  comments  by  the  court  upon  as- 
pects of  the  testimony  which  were  not  at  all 
In  dispute,  and  the  comments  were  entirely 
appropriate  under  the  evidence.  They  ruled 
nothing,  and  did  not  purport  to.  The  whole 
subject  was  left  to  the  Jury.  Of  course,  the 
age  and  physical  condition  of  the  testator 
were  proper  subjects  to  be  considered  by  the 
Jury.  We  think  it  was  not  only  the  right, 
but  the  duty,  Of  the  court,  In  explaining  such 
a  case  to  the  Jury,  to  do  Just  as  the  learned 
Judge  below  did.  The  charge  was  very  fair 
and  altogether  Impartial,  an<?  the  whole  de- 
termination of  the  controversy  was  left  entire- 
ly to  the  Jury.  There  was,  as  there  should 
have  been,  a  careful  and  minute  definition  and 
explanation  of  the  subject  of  undue  Influence, 
so  that  the  Jury  might  have  a  full  and  accu- 
rate comprehension  of  It,  and  as  to  the  kind 
and  character  of  evidence  necessary  to  sus- 
tain such  an  accusation.  We  see  nothing  er- 
roneous In  any  of  the  language  of  the  court 
on  these  several  matters,  and  the  assignments 
are  therefore  dismissed. 

As  to  the  -twelfth  assignment,  in  relation  to 
the  declarations  and  acts  of  Sarah  Perret  as 
to  what  she  would  do,  and  what  she. did  ac- 
tually do,  In  procuring  the  will  to  be  made 
as  It  Is,  It  would  be  strange,  indeed,  if  these 
should  be  excluded.  She  was  the  very  person 
who  was  charged  with  having  exercised  the 
undue  influence,  and  her  declarations  were  of 
her  own  purpose  to  do  that  very  thing,— to 
have  Henry  cut  off  without  a  cent,  by  means 
of  a  will  which  she  would  procure  her  hus- 
band to  make.  And  this  was  followed  up  by 
actual  and  undisputed  proof  that  that  very 
thing  was  done,  and  at  the  very  time  she  said 
she  would  have  It  done,  to  wit,  the  same 
night    And  now  we-  have  before  us  that  very 
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wQl,  actually  made*  on  that  same  night,  and 
actually  cutting  Homy  off  from,  every  possi- 
bility of  getting  a  single  penny  of  the  estate; 
and  ye,t  we  are  asked  to  exclude  evidence  of 
her  acts  and  declarations  in  producing  that 
result.  Most  certainly  we  will  do  no  such 
thing.  The  Ingenuity  displayed  In  accom- 
plishing her  object  is  something  remarkable. 
If  the  will  had  nothing  more  in  it  than  a 
gift  of  the  whole  estate  to  the  wife,  and  then 
she  had  died  before  her  .husband,  intestate, 
Henry  would  have  received  one-half  the  es- 
tate as  heir  of  his  mother.  But  even  that  pos- 
sibility was  excluded  by  the  next  provision  in 
the  will,  giving  the  whole  estate  to  the  daugh- 
ter In  case  the  wife  died  before  her  husband. 
The  evil  purpose— the  positive  malignity— of 
the  woman  could  not  be  more  strongly  indi- 
cated than  by  this  provision.  And  that,  too, 
against  her  only  son,  who  had  contributed 
by  his  dally  and  unrequited  toll  for  25  years 
to  the  support  and  maintenance  of  both  his 
parents.  It  Is  doubtful  if  so  gross  a  case  of 
unnatural  malevolence  of  a  mother  to  a  son 
can  be  found  In  the  books.  The  principles 
and  authorities  cited  In  support  of  the  twelfth 
assignment  have  nothing  to  do  with  this  sub- 
ject, and  they  are  altogether  inapplicable. 
The  assignment  is  dismissed.  Judgment  af- 
firmed 


(IS  Pa.  *t  S97) 

DARRAGH  et  at.  v.  BIGGER  et  al. 

(Supreme  Court  of  Pennsylvania.    Jan.  8, 
1888.) 

WlTSKBMS—  COKMTENOT  —  IHTMB8*— ACTIOS  OS 

NOTB— EVIOENCS. 

1.  On  trial  of  an  action  by  a  firm  composed 
of  M.  and  S.,  brothers,  against  administrators, 
to  revive  a  judgment  against  defendants'  in- 
testate and  another,  a'  written  agreement  was 
produced,  which,  after  reciting  that  M.  was 
indebted  to  the  firm  to  a  greater  amount  than 
S.,  and  S.  was  willing  to  accept  M.'s  interest 
in  the  present  suit  in  full  satisfaction  of  S.'s 
interest  in  the  indebtedness  of  M.  to  the  firm 
without  recourse,  etc.,  and  thus  close  their  in- 
dividual accounts  with  the  firm,  declared  that 
the  said  M.  "hereby  releases  and  extinguishes 
his  interest  in  said' judgment  as  completely  and 
entirely  as  though  he  had  never  in  any  man- 
ner" been  connected  with  it.  Held,  that  the  in- 
strument was  an  assignment,  and  not  a  release 
or  extinguishment,  within  Act  May  23,  1887, 
I  8,  providing  that  a  witness  incompetent  un- 
der clause  (e),  of  section  5  by  reason  of  inter- 
est shall  become  fully  competent  for  either  par- 
ty by  a  release  or  extinguishment  hi  good 
faith  of  his  interest,  upon  which  good  faith  the 
trial  judge  shall  decide  as  a  preliminary  ques- 
tion. 

2.  Even  if  a. mere  assignment  of  his  Interest 
will  qualify  a  witness  under  the  statute,  one 
made  by  a  party  to  a  controversy,  only  for  the 
purpose  of  enabling  him  to  sustain  the  suit  by 
his  testimony,  is  not  made  in  that  good  faith 
which  the  statute  intends. 

3.  In  an  action  against  administrators  and  B. 
on  a  note,  where  the  only  issue  was  as  to  the 
genuineness  of  decedent's  signature,  plaintiff's 
books,  showing  a  charge  against  decedent  and 
B.,  were  not  relevant. 

4.  Nor  was  a  letter  from  decedent,  referring 
to  a  note,  relevant,  where  It  was  dated  nearly 
five  years  after  the  note  in  suit,  and  did  not  re- 


fer, to  tt  la  any  way.  which  could  be  said  fairly 

to  Identify  it. 

Appeal  from  court  of  common  pleas,  Beaver 
county. 

Scire  facias  by  M.  Darragh  ft  Go.  against 
John  Bigger  and  R  H;  Stevenson  to  revive  a 
Judgment  on  a  note,  In  which  there  was  a 
judgment  for  plaintiffs  by  default  After- 
wards the  death  of  defendant  Stevenson  was 
suggested,  and  Elizabeth  Stevenson  and  an- 
other, administrators  of  his  estate,  were  sub- 
stituted, the  Judgment  was  opened,  and  said 
administrators  were  permitted  to  make  de- 
fense. From  a  judgment  in  favor  of  defend- 
ants, plaintiffs  appeal.    Affirmed. 

For  prior  report,  see  83  AtL  278. 

J.  F.  Reed  and  R.  S.  Holt,  for  appellants. 
John  M.  Buchanan,  Wm.  A.  M'Connel,  and 
David  K.  Cooper,  for  appellees. 

,  MITCHELL,  J.  M.  Darragh  was  prima 
facie  Incompetent  as  a  witness,  both  as  a 
surviving  party  to  the  contract  in  action  and 
as  having  an  adverse  Interest  to  defendants' 
decedent.  But,  after  some  uncertainty  on  the 
point,  it  was  said  by  the  present  chief  Justice 
In  Dickson  v.  McGraw,  151  Pa.  St  98,  24 
Atl.  1043,  that  the  disqualification  depends, 
l^not  only  on  the  fact  of  being  a  remaining 
party,  but  having  an  adverse  Interest,  and 
even  such  parties  may  be  made  competent  by 
disclaimer  of  title  [that  case  being  an  eject- 
ment] and  by  release  or  extinguishment  of 
Interest  In  the  event  of  suit"  And  in  Tarr 
v.  Robinson,  158  Pa.  St  60,  27  AtL  859,  It 
was  held  that  Dickson  v.  McGraw  "has  set- 
tled the  construction  of  the  act  of  1887,"  not- 
withstanding Duffleld  v.  Hue,  128  Pa.  St  94, 
18  AtL  566,  and  some  others  of  the  earlier 
cases.  The  present  question,  therefore,  Is  nar- 
rowed down  to  whether  M.  Darragh  had  made 
himself  competent  in  the  manner  required  by 
the  act  of  1887.  Section  6  of  that  act  pro- 
vides that  "any  person  who  Is  Incompetent 
under  clause  (e)  of  section  five  by  reason  of 
interest  *  *  *  shall  become  fully  compe- 
tent for  either  party  by  a  release  or  extinguish- 
ment in  good  faith,  of  his  interest,  upon  which 
good  faith  the  trial  Judge  shall  decide  as  a 
preliminary  question."  The  plaintiffs  were 
M.  Darragh  and  S.  H.  Darragh,  composing  the 
flrtn  of  M.  Darragh  &  Co.,  and  their  claim 
was  upon  a  note  payable  to  the  firm.  At  the 
trial  a  paper  was  produced  containing  an 
agreement  by  which,  after  reciting  that  M. 
Darragh  was  Indebted  to  the  firm  to  a  greater 
amount  than  S.  H.  Darragh,  and  S.  H.  Dar- 
ragh was  willing  to  accept  M.  Darragh's  in- 
terest in  the  present  suit  In  full  satisfaction 
of  his  (B.  H.  D's)  interest  In  the  indebtedness 
of  M  D.  to  M.  D.  &  Co.  without  recourse, 
etc.,  and  thus  close  their  individual  accounts 
with  the  firm,  the  said  M.  Darragh  "hereby 
releases  and  extinguishes  his  Interest  In  said 
judgment  as  completely  and  entirely  as  though 
he  had  never  in  any  manner  whatsoever  been 
connected  therewith."    It  Is  apparent  that  this 
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Instrument,  the  substance  of  which  fa  given 
thus  fully,  although  the  words  "release  and 
extinguish"  are  used,  Is  neither  a  release  nor 
an  extinguishment,  but  an  assignment  It  is 
not  a  release,  as  It  Is  not  made  to  the  party 
against  whom  the  claim  Is  asserted,  nor  for 
his  benefit;  and  It  is  not  an  extinguishment, 
for  the  full  claim  is  still  In  existence  with 
no  change  but  a  transfer  to  one  of  the  claim-, 
ants.  The  words  used  in  the  statute,  if  taken 
in  their  strict  meaning,  would  require  that 
the  witness'  interest  in  the  subject  should 
be  effectually  terminated,  not  only  as  to  him- 
self, but  as  to  the  other  party  against  whom 
he  Is  about  to  testify.  This  result  is  fully  im- 
plied in  the  words  "release"  and  "extinguish- 
ment" An  assignment  is  altogether  different 
It  terminates  the  claim  only  so  far  as  the 
witness  himself  is  concerned,  leaving  It  In 
foil  force  as  to  the  party  charged  by  It  The 
distinction  is  very  forcibly  expressed  by  Low- 
rie,  J.,  in  Haus  v.  Palmer,  21  Pa.  St  296, 
In  reference  to  qualification  of  a  legatee  by 
assignment  of  his  legacy:  "These  principles 
do  not  include  the  case  of  a  devisee  or  legatee 
assigning  his  claim  In  order  to  prove  the  will 
on  which  his  claim  depends,  for  no  one  Is 
bound  to  accept  a  benefit  thrown  upon  him 
by  testacy  or  intestacy,  and,  if  he  rejects  It, 
be  is  without  interest;  whereas  one  who  as- 
signs the  benefit  first  accepts  It  and  then, 
if  he  wants  to  be  a  witness,  gets  clear  of 
it  for  a  reward  proportioned  to  the  distinct- 
ness of  the  testimony  which  he  is  expected 
to  give.  Our  law  does  not  punish  champerty 
as  a  crime,  bnt  it  does  not  encourage  It  nor 
by  its  very  rules  expose  people  to  the  tempta- 
tion of  perjury  or  subornation  of  It"  If  the 
act  of  1887  had  stopped  with  the  words  "re- 
lease or  extinguishment"  It  is  clear  that  a 
witness  excluded  by  section  5  for  Interest  could 
not  qualify  himself  by  an  assignment.  But 
the  statute  adds  the  requirement  that  the 
release  shall  be  in  good  faith,  of  which  the 
court  shall  judge  as  a  preliminary  question. 
A  release  or  extinguishment  given  to  the  ad- 
verse party  must,  In  its  nature,  be  absolute, 
and  could  hardly  be  other  than  In  good  faith. 
The  language  of  the  act  therefore  would  seem 
to  imply  some  latitude  In  the  sense  in  which 
those  words  were  used.  It  is  not  necessary, 
however,  to  decide  at  present  whether  any 
mere  assignment  of  his  interest  will  qualify 
a  witness  under  the  statute,  because  we  re- 
gard It  as  clear  that  an  assignment  by  a 
party  to  a  controversy,  made  only  for  the 
purpose  of  enabling  him  to  sustain  the  suit 
by  his  testimony,  is  not  made  in  that  good 
faith  which  the  statute  Intends.  In  Post  v. 
Avery,  5  Watts  &  S.  509,  it  was  held  that 
an  assignment  of  a  cause  of  action,  the  mo- 
tive of  which  was  to  qualify  the  assignor  as 
a  witness,  would  be  treated  as  colorable  only, 
and  ineffective  for  the  purpose.  Without  en- 
tering into  the  labyrinth  of  contentions  and 
distinctions  to  which  that  famous  case  gave 
rise,  Its  substantial  principle  Is  right  that 
in  act  of  a  party,  which  increases  his  legal 


rights  at  the  expense  of  another,  must  af- 
firmatively appear  to  have  been  done  with 
other  motive  than  to  evade  the  law.  The 
general  purpose  of  the  act  of  1887  was  to 
open  the  months  of  all  witnesses  so  far  as 
it  could  be  done  with  that  regard  for  equality 
which  justice  demands.  If  both  parties  are 
living,  both  may  be  heard,  notwithstanding 
their  Interest;  if  one  be  dead,  equality  shaU 
be  maintained  by  excluding  the  other  from 
the  stand.  No  rule  on  this  subject  has  ever 
been  successfully  formulated  In  language 
which  win  Invariably  and  under  all  circum- 
stances produce  equality,  or  do  complete  Jus- 
tice, but  the  act  of  1887  approximates  to  that 
end  as  nearly  as  has  yet  been  reached.  Hence 
It  makes  provision  to  some  extent  for  excep- 
tional cases,  and,  among  them,  the  case  of  an 
Interested  witness  who  devests  himself  of  his 
Interest  But  it  requires  that  the  parting 
with  the  Interest  shall  be  done  in  good  faith, 
and  this  means  that  It  shall  not  have  been 
done  merely  to  evade  the  disqualification  of 
the  law.  In  the  present  case  the  witness 
did  not  release  or  extinguish  his  interest  but 
merely  assigned  It  The  assignee  was  his 
partner  and  brother,  joint  party  with  him 
to  this  suit;  and  the  assignment  was  not  made 
until  the  case  was  at  Issue,  and  on  the  very 
eve  of  trial.  It  Is  Impossible  to  resist  the 
conclusion  that  its  real  purpose  was  to  evade 
the  law,  and  to  give  the  plaintiffs'  claim  that 
advantage  against  the  dead  man's  estate  which 
the  statute  intends  to  prohibit  The  judge 
committed  no  error  in  excluding  the  witness. 
The  other  assignments  of  error  are  to  the 
exclusion  of  plaintiffs'  books,  showing  a 
charge  against  decedent  and  one  Bigger,  and 
a  letter  from  decedent  referring  to  a  note. 
Neither  item  of  evidence  was  relevant  The 
only  Issue  before  the  court  was  the  genuine- 
ness of  the  decedent's  signature.  Had  the 
issue  been  on  a  plea  of  non  assumpsit  the 
books  would  have  been  competent  evidence, 
but  merely  to  show  that  Bigger  and  Stevenson 
owed  a  debt  to  plaintiffs  did  not  tend  to  show 
that  Stevenson  executed  this  note.  So,  as 
to  Stevenson's  letter.  It  was  dated  nearly 
five  years  after  the  note  in  suit  and  fails  to 
refer  to  it  in  any  way  which  can  be  said 
fairly  to  Identify  it  The  letter,  If  admitted, 
would  be  no  more  than  a  basis  on  which  the 
jury  might  guess  that  it  referred  to  the  note 
In  suit    Judgment  affirmed. 


(IB  Pa.  Bt  602) 
DTJMBAOH  v.  BISHOP  et  aL 

(Supreme  Court  of  Pennsylvania.    Jan.  8, 
1898.) 

RSSULTJNO  T/B08TS  —  EVIBBNOS  —  WlTHKSS  —  COX- 
rSTSNCT. 

1.  The  evidence  in  a  suit  by  one  against  her 
deceased  husband's  heirs  to  establish  a  result- 
ing trust  in  lands  of  which  he  died  seised,  on  the 
ground  that  they  were  paid  for  with  her  money, 
and  that  he  agreed  to  have  title  put  In  her 
name,  must  be  sufficient  to  satisfy  not  only  the 
jury,  but  the  court  also,  sitting  as  a  chancellor. 
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DUMBACH  v.  BISHOP. 


2.  Act  1881  (P.  L.  287),  giving  competency 
to  a  surviving  party  to  a  thing  or  contract  in 
action  to  testify  to  any  relevant  matter,  though 
it  may  lave  occurred  before  the  death  of  sue 
other  party,  if  such  relevant  matter  occurred 
between  him  and  another  person,  who  may  be 
living  at  the  time  of  the  trial,  and  is  competent 
to  and  does  testify  against  such  surviving  par- 
ty, or  if  such  relevant  matter  occurred  in  the 
presence  or  hearing' of  such  other  person,  ap- 
plies to  a  case  where  the  surviving  party  was 
wife  of  the  deceased  party,  unless  she  is  dis- 
qualified on  the  ground  of  confidential  commu- 
nications; Act  1887  (P.  L.  168)  having  relation 
only  to  living  husbands  and  wives. 

Appeal  from  court  of  common  pleas,  Butler 
county. 

Ejectment  by  Catherine  Dumbach  against 
Annie  Bishop  and  others.  Judgment  for 
plaintiff.     Defendants  appeal.     Affirmed. 

A.  T.  Black,  W.  H.  Lusk,  and  Lev  Mc- 
Quifltlon,  for  appellants.  J.  D.  Marshall,  for 
appellee. 

GREEN,  X  Two  questions  only  are  raised 
on  this  record,— one  that  the  evidence  is  not 
sufficient  In  character  or  quality  to  create  a 
resulting  trust,  and  the  other,  the  competen- 
cy of  the  plaintiff  as  a  witness.  In  regard  to 
the  first,  the  well-established  rule  of  long 
prevalence  is  that  the  testimony  in  its  en- 
tirety must  be  sufficient  to  satisfy  not  only 
the  Jury,  but  the  court  also,  sitting  as  a  chan- 
cellor; and,  if  it  is  deficient  as  to  the  latter, 
it  must  be  withdrawn  from  the  Jury.  This 
being  the  undoubted  rule  in  this  class  of 
cases,  it  is  only  necessary  to  investigate  the 
testimony  to  learn  whether  it  conforms  to 
the  standard.  It  must  be  observed  that 
there  1b  no  question  of  purchasers  or  of  cred- 
itors involved  In  the  issue.  The  plaintiff  is 
the  widow  of  John  Dumbach,  in  whose  name 
the  legal  title  to  the  land  in  dispute  was 
held,  and  the  defendants  are  her  own  chil- 
dren. The  latter  claim  title  by  descent  from 
their  father,  and  their  mother  claims  that 
the  land  was  bought  for  her,  at  her  own  in- 
stance, and  was  paid  for  by  her,  and  with 
her  own  money,  and  that  she,  therefore,  has 
a  valid  equitable  title  to  the  land  by  way  of 
a  resulting  trust  There  is,  of  course,  no 
question  as  to  the  sufficiency  of  her  title,  if 
the  facts  in  evidence  are  such  as  to  estab- 
lish it,  tested  by  the  rule  heretofore  stated. 
The  land  in  dispute  consists  of  two  lots,  Nos. 
17  and  19,  In  Stewart's  plan  of  lots  In  the 
borough  of  Evans  City,  45  feet  by  140  feet 
each.  The  deed  for  these  and  two  other  lots 
—Nos.  13  and  16— was  made  on  June  10, 1890, 
by  Martin  Wahl  to  John  Dumbach.  The 
plaintiff  claims  that  the  consideration  for  the 
two  lots  17  and  19  was  $600,  the  whole  of 
which  was  furnished  and  paid  by  her.  The 
witnesses  In  support  of  the  claim  are  Louisa 
Dumbach,  one  of  the  defendants,  and  a 
daughter  of  the  plaintiff,  and  the  plaintiff 
herself.  There  were  some  preliminary  nego- 
tiations for  the  purchase  of  the  lots  con- 
ducted by  William  Bishop,  one  of  the  de- 
fendants, the  husband  of  a  daughter  of  the 


plaintiff.  On  this  subject  Cbulsa  Dumbach 
testified  as  follows,  In  reply  to  a  question  ask- 
ing her  to  state  the  conversation  between  her 
father,  her  mother,  and  Bishop:  "The  first 
was  that  Bishop  wanted  father  to  buy  a  lot 
and  build  a  house,  and  father  told  him  to  go 
and  see  if  he  could  get  the  lots  from  Mr. 
Stewart.  So  father  told  him  to  go  and  buy 
two,  and  then  mother  came  In,  and  said  to 
go  and  buy  two  for  her.  Mother  said  she 
would  pay  for  two  and  father  said  he  would 
pay  for  two,  and  the  deed  was  to  be  made  in 
mother's  name  for  all."  Afterwards  the,  wit- 
ness said  Bishop  brought  a  deed,  and  being 
asked,  "Q.  When  were  the  lots  paid  for?" 
she  answered:  "A.  When  he  brought  the 
deed.  Q.  Who  paid  Bishop  the  money?  A. 
Mother.  Q.  Who  paid  for  the  two  three  hun- 
dred dollar  lots?  A.  Mother.  Q.  What  was 
to  be  the  price  of  the  first  two  lots,— the  one 
the  house  is  on  and  the  one  next  to  It?  A. 
I  don't  remember.  Q.  Was  there  any  price 
mentioned,  in  your  presence,  for  any  rf  the 
lots?  A.  Yes,  sir.  Q.  What  was  the  first  to 
cost?  A.  Four  hundred  dollars.  Q.  And  the 
next?  A.  Three  hundred  dollars.  Q.  Which 
two  lots  was  it  arranged  your  father  was  to 
pay  for?  A.  The  four  hundred  dollar  one 
and  the  one  next  to  it.  Q.  Which'  was  your 
mother  to  pay  for?  A.  The  next  two.  Q. 
Which  lots,  If  any,  did  your  mother  pay  for? 
A.  For  the  two  next  to  the  school  house. 
Court:  The  two  farthest  away  from  the  four 
hundred  dollar  lot?  A  Yes,  sir.  Q.  Did  you 
see  the  money  paid?  A.  Yes,  sir.  Q.  Who 
paid  the  money?  A.  Mother.  Q.  Did  you 
know  of  your  mother  having  money  of  her 
own?  A.  Yes,  sir.  Q.  Where  did  she  get 
the  money  she  paid  for  these  lots  with?  A. 
From  her  sister's  estate.  Q.  Who  had  that 
money,  or  part  of  It,  borrowed  from  your 
mother?  A.  Father.  Q.  And  had  he  paid  it 
back?  A.  Yes,  sir.  Q.  What  money  did  he 
pay  it  out  of.  A.  Bonus  money.  Q.  Do  you 
know  of  your  father  paying  that  money  back? 
A.  Yes,  sir.  Q.  Was  it  before  the  lots  were 
purchased?  A.  Yes,  sir.  Q.  Was  It  a  long 
time  or  a  short  time  before?  A.  Not  very 
long  before.  Q.  Do  you  know  whether  It  was 
out  of  that  money  that  your  mother  paid  for 
these  two  lots?  A.  Yes,  sir.  Q.  Do  you 
know  whether  your  mother  kept  your  father's 
money  also?  A.  Yes,  sir.  Q.  Do  you  know 
whether  she  kept  It  separate  from  her  own? 
A.  Yes,  sir.  Q.  Did  she  pay  all  the  money? 
A.  Yes,  sir.  Q.  Did  she  pay  for  the  first  two 
lots  out  of  her  own  or  your  father's?  A. 
Out  of  father's.  Q.  Did  your  mother  know 
anything  about  the  deed  being  in  your  fa- 
ther's name?  A.  Yes,  sir.  Q.  Did  your 
mother  make  any  objections  to  it?  A.  Yes, 
sir.  Q.  What  did  your  father  say  In  reply? 
A.  He  said  he  would  make  a  different  deed, 
and  he  didn't  get  it  done.  Court:  Did  he 
say  to  whom  he  would  make  the  other  deed? 
A.  To  mother."  On  cross-examination  she 
was  asked:  "Q.  You  say  your  mother  paid 
all  of  the  money?    A.  Yes,   sir.    Q.  There 
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was  part  of  the  money  out  of  your  father's 
money  and  part  out  of  your  mother's?  A. 
Tea,  sir.  Q.  Where  did  your  mother  keep 
that  money?.  A.  In  the  pocketbooks.  Q. 
Keep  it  in  separate  books?  A.  Yes,  sir.  Q. 
Do  you  know  which  one  was  his?  A.  Yes, 
sir.  Q.  How  much  was  taken  out  of  bis? 
A.  Seven  hundred  dollars.  Q.  And  how 
much  out  of  her  own?  A.  Six  hundred  dol- 
lars." It  had  been  previously  proved  that 
on  the  settlement  of  her  guardian's  account 
she  was  entitled  to  receive  $783.24,  and  her 
guardian,  Henry  Knouf,  testified  to  the  pay- 
ment by  him  to  her  of  several  sums  of  mon- 
ey, one  of  which  was  $288,  besides  what  he 
paid  her  as  guardian.  This  $288  was  her 
Bhare  of  the  dower  money  which  was  pay- 
able at  the  death  of  her  grandfather's  widow. 
It  was  paid  to  the  plaintiff  by  Henry  Knouf, 
who  bad  accepted  the  land  of  his  father  up- 
on proceedings  in  the  orphans'  court  in  par- 
tition. He  testified  also  that  she  was  en-, 
titled  to  receive  another  sum  of  $130  out  of 
his  brother's  estate  at  the  death  of  his  sec- 
ond wife.  While  he  did  not  see  that  money 
paid  to  her,  he  testified  positively  that  she 
did  get  It  He  testified  to  another  sum  of 
$200,  which  was  loaned  to  her  husband,  but 
which  he  says  was  passed -to  her.  He  did 
not  know  how  much  she  received  from  her 
sister's  estate,  but  Louisa  Dumbach  testified 
that  the  $000  which  was  paid  for  the  two  lots 
in  dispute  came  from  the  estate  of  her  sister. 
There  was,  therefore,  an  abundance  of  testi- 
mony, and  uncontradicted,  to  show  that  the 
plaintiff  had  received  from  other  sources  than 
her  husband  much  more  than  enough  money 
to  pay  for  the  two  lots  In  dispute.  The  tes- 
timony of  Louisa  Dumbach,  if  believed  by 
the  Jury,  was  entirely  sufficient  to  make  out 
all  the  requirements  necessary  to  establish 
a  resulting  trust  It  was  direct,  positive, 
certain,  unambiguous,  clear,  and  satisfactory 
on  the  important  questions  as  to  the  posses- 
sion of  the  money,  and  also  as  to  its  payment 
As  to  the  amount  of  money,  and  the  sources 
from  which  it  was  derived,  there  was  no  con- 
tradiction. As  to  the  payment  of  the  money, 
Louisa  Dumbach  said  it  was  paid  by  her 
mother,  and  the  only  witness  in  contradic- 
tion, William  Bishop,  said  it  was  paid  by  Mr. 
and  Mrs.  Dumbach,  without  individuating 
the  particular  person  who  handed  over  the 
money.  This  is  not  a  contradiction  of  Louisa 
Dumbach's  testimony,  but  rather  a  corrobora- 
tion of  It  Inasmuch  as  she  specifically  names 
the  one  person  who  actually  paid  it  over,  and 
he  does  not  contradict  that  statement  It  is 
true,  he  testifies  that  the  money  was  paid  at 
his  house.  In  Evans  City,  while  she  says  It 
was  at  her  mother's  house,  but  that  is  of 
minor  importance,  since  It  only  concerns  the 
place  of  payment,  and  not  the  fact  of  pay- 
ment which  is  the  really  serious  matter  in 
controversy.  Moreover,  two  witnesses  say 
there  was  another  payment  of  $800,  which 
took  place  at  the  house  of  Bishop,  at  which 
the  same  persons  were  present  and  the  jury 


may  well  have  reconciled  the  minor  contra- 
diction as  to  place  by  considering  that  the 
witness  had  confounded  the  two  places  as  to 
this  particular  payment.  But  the  testimony 
of  Louisa  Dumbach  was  not  the  only  testi- 
mony on  the  subject  The  plaintiff  was  her- 
self examined  as  to  a  conversation  which 
Bishop  testified  was  conducted  when  she  was 
present  with  her  husband.  Being  asked  to 
give  an  account  of  that  conversation,  she 
said:  "He  [Bishop]  came  there,  and  wanted 
Mr.  Dumbach  to  buy  a  lot,— that  was  the 
first;  and  he  said  the  Stewart  lots  was  laid 
out  and  Mr.  Wahl  had  them  bought;  and  Mr. 
Dumbach  says,  'You  go  and  buy  two,'  and  I 
told  him  to  buy  two  for  me.  Mr.  Dumbach 
had  said  to  moke  the  deed  in  mother's  name, 
and  I  says,  'You  can  buy  the  other  two,  and 
I  will  pay  for  my  own;'  and  the  lots  was  all 
made  In  one  deed  to  Mr.  Dumbach.  •  •  • 
And  he  went  and  bought  the  lots,  and  brought 
the  deed  to  our  place,  and  we  read  the  deed, 
and  I  said,  'That  Is  not  made  as  it  should 
have  been;'  and  Mr.  Dumbach  says,  *We  will 
fix  that.'  He  told  me  Just  to  go  and  pay  the 
money,  and  I  paid  him.  It  was  paid  In  our 
back  room,  for  the  lots,  for  I  wasn't  away 
from  home.  Q.  How  is  that?  Was  it  paid 
at  two  different  times?  A.  No,  ah-,  it  was 
all  paid  at  once,  in  our  house.  Court:  Mr. 
Bishop  says  when  he  went  to  buy  the  lots 
you  gave  him  some  to  pay  on  them?  A. 
There  was  no  money  paid  the  first  time,  when 
he  bought  the  lots.  He  brought  the  deed  be- 
fore any  money  was  paid.  The  only  money 
paid  In  his  house  was  the  eight  hundred  dol- 
lars that  he  was  to  pay  for  the  building. 
Court:  She  may  state  who  gave  the  money 
the  first  time.  A.  I  handed  It  to  him.  He 
got  it  all  at  once  when  he  brought  the  deed. 
Q.  Was  there  any  of  the  purchase  money 
paid,  as  testified  to  by  Mr.  Bishop,  at  his 
house,  In  Evans  City?  A.  No,  air.  Q.  What 
money  was  that?  A.  That  was  the  time  he 
was  building.  He  paid  eight  hundred  dol- 
lars. He  was  living  in  the  Ash  house."  Mrs. 
Bishop  simply  testifies  that  she  was  present 
when  the  deed  was  handed  to  her  father,  and 
the  purchase  money  paid,  and  that  she  does 
not  recollect  of  any  person  being  present 
but  Mr.  and  Mrs.  Dumbach  and  Mr.  Bishop 
and  herself.  She  does  not  say  at  what  place 
this  occurred.  Mr.  Kline  testified  that  Mr. 
Dumbach  told  him  at  one  time  that  he  had 
paid  to  his  wife  some  money  which  she  got 
from  her  sister.  In  view  of  the  condition  of 
the  testimony  as  to  various  matters,  it  would 
not  have  been  possible  to  withdraw  the  case 
from  the  Jury.  As  the  credibility  of  the  wit- 
nesses was  somewhat  Involved,  though  not 
upon  the  more  Important  matters  in. contro- 
versy, it  was  the  proper  function  of  the  jury 
to  deal  with  that  particular  subject  But 
we  are  not  able  to  say  that  we  are  dissatis- 
fied with  the  verdict  The  court  below  ap- 
proved it,  and,  we  think,  correctly.  It  is  al- 
most impossible  to  conceive  that  the  story  of 
the  plaintiff  and  her  daughter  was  a  pure  In- 
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vention,  and  that  the  money  which  they  tes- 
tified was  the  money  of  the  plaintiff,  and  was 
paid  by  her,  was  not  her  money,  and  was  not 
paid  by  her.  They  are  plain,  simple-minded 
people,  to  whom  the  fabrication  of  such  a 
scheme  of  fraud  and  falsehood  cannot  pos- 
sibly be  Imputed  consistently  with  any  testi- 
mony In  the  cause,  and  we  could  not  feel  the 
least  Justification  In  making  any  such  im- 
plication. So  far  as  we  are  concerned,  sit- 
ting as  ■  chancellors  reviewing  the  testimony, 
we  feel  obliged  to  say  that  we  do  not  dis- 
credit or  doubt  the  testimony  of  the  plain- 
tiff and  her  daughter,  and  with  that  convic- 
tion we  could  not  sustain  the  first  assign- 
ment of  error. 

The  second  assignment  raises  the  question 
of  the  competency  of  the  plaintiff  as  a  wit- 
ness to  testify  to  the  conversation  Which  was 
given  In  evidence  by  Bishop  for  defendants 
as  having  taken  place  in  the  presence  of  the 
plaintiff  and  her  husband  and  with  him  (Bish- 
op). The  plaintiff  was  not  called  in  chief, 
but,  after  Bishop  had  testified  to  this  particu- 
lar conversation,  and  said  that  the  plaintiff 
was  present,  she  was  called  in  rebuttal,  and 
was  admitted  as  a  competent  witness  for  that 
purpose  by  the  court  below,  under  the  author- 
ity of  the  act  of  1891.  P.  L.  287.  In  this 
there  was  no  error.  The  very  purpose  of  the 
act  was  .to  enable  persons  situated  precisely  as 
this  plaintiff  was  to  testify  to  matters  which 
occurred  in  the  presence  of  the  dead  party  to 
a  thing  in  action,  and  any  other  person,  where 
such  other  person  has  already  testified  on  the 
trial  to  the  facts  occurring  in  the  presence  of 
an.  The  act  gives  competency  to  a  surviving 
party  to  a  thing  or  contract  in  action  to  testify 
"to  any  relevant  matter  although  It  may  have 
occurred  before  the  death  of' said  party,  or  the 
adjudication  of  Ills  lunacy,  If,  and  only  if,  such 
relevant. matter  occurred  between  himself  and 
another  person  who  may  be  living  at  the  time 
of  the  trial,  and  may  be  competent  to  testify 
and  who  does  so  testify  upon  the  trial  agahMt 
such  surviving  or  remaining  party*  or  against 
the  person  whose  Interest  may  be  thus  adverse, 
or  if  such  relevant  matter  occurred  in  the  pres- 
ence or  hearing  of  such  other  or  living  or 
competent  person."  It  seems  to  us  that  these 
precise  elements  of  competency  are  present  in 
this  case.  The  plaintiff  is  the  surviving  party 
to  the  tiling  or  contract  in  action,  her  husband 
who  held  the  advene  Interest  Is  dead,  Bishop 
Is  the  competent  witness  who  testifies  on  the 
trial  to  a  transaction  which  occurred  when  in, 
the  plaintiff,  and  her  husband  were  together. 
Having  so  testified  adversely  to  the  plaintiff, 
the  act  declares  that  the  surviving  party  may 
in  Just  that  concurrence  of  circumstances  testi- 
fy to  the  relevant  matter  In  question.  The  act 
to,  of  course,  general,  and  applies  to  all  per- 
sons, without  any  mention  of  persona  affected 
by  the  marital  relation.  It 'may  be  conceded 
that  each  persons  might  net  be  lnduded  with- 
in tiie  capacitating  provisions  of  the  act  If  they 
were  otherwise  incapacitated  by  reason  of  the 
relation.    But  on  that  subjecttbe  aa- 


thortties  are  very  clear  that,  the  death  of  one 
of  the  parties  having  dissolved  the  relation, 
only  confidential  communications  passing  be- 
tween the  parties  while  the  relation  continued 
are  excluded.    The  act  of  1887  relates  only  to 
living  husbands  and  wives,  and  makes  no  pro- 
vision in  the  case  of  the  death  of  either.    The 
clauses  "b"  and  "c"  of  the  fifth  section,  are  the 
ones  that  apply  to  this  relation.    Clause  "c" 
says  nothing  about  It    Hence  the  general  au- 
thorities applicable,  without  any  reference  to 
the  act  of  1687,  are  the  ones  which  control  the 
present  question.    Thus,  In  Cornell  v.  Van- 
artsdalen,  4  Pa.  St.  364,  we  ruled  that  a  widow 
of  a  decedent,  against  whose  estate  an  action 
was  brought  by  a  tenant,  who  claimed  to  re- 
cover on  the  common  counts,  and  for  repairs 
made  to  the  leased  premises,  was  competent 
to  testify  to  what  took  place  between  her  hus- 
band and  the  tenant  at  various  settlements 
which  had  been  made  between  them.    We 
held  that  the  competency  of  the  widow  depend- 
ed on  the  rule  of  confidential  communications. 
Rogers,  J.,  delivering  the  opinion,  said;    'The 
great  object  of  these  rules  being  to  secure  do- 
mestic happiness  by  prohibiting  confidential 
ebmmunlcatioDS  from  being  divulged,  the  role 
is  the  same  to  that  extent,  even  though  the 
other  party  Is  no  longer  in  being,  or  has  even 
been  divorced,  and  married  to  another  person. 
The  rule  Is  the  same  In  its  spirit  and  extent  as 
that  which  excludes  confidential  communica- 
tions made  by  a  client  to  an  attorney.    And, 
In  analogy  to  this  rule,  It  Is  held  that  the  wife, 
after- the  death  of  the  husband,  is  competent 
to  prove  facts  coming  to  her  knowledge  from 
other  sources  not  by  means  of  her  situation  as 
wife,  notwithstanding  they  relate  to  the  trans- 
actions of  her  husband."    The  same  ruling 
was  made  by  this  court  to  Homan  v.  Homan, 
12  Wkly.  Notes  Oas.  86.    In  Bobb's  Appeal, 
98  Pa.  St  501,  a  servant  preferred  a  claim  be" 
fore  an  auditor,  In  the  distribution  of  a  de- 
cedent's estate,  for  services  rendered  to  the 
decedent  In  his  lifetime,  and  called  the  widow 
to1  testify  In  support  of  her  claim.    She  Was  ad- 
mitted as  a  witness,  after  objection  to  her 
competency,  In  the  court  below,  and  we  sus- 
tained her  competency.    The  present  chief  Jus- 
tice, delivering  the  opinion,  said:    "It  Is  con* 
tended  that  on.  grounds  of  public  policy  the 
widow  of  the  decedent  was  incompetent  to  tes- 
tify to  the  contract  on  which  appellee's  claim 
for  wages  Is  based;  that  the  disqualification 
incident  to  coverture  continued  after  the  death 
of  her  husband,  and  Is  not  limited  to  what  oc- 
curred In  their  confidential  intercourse,  but  ex- 
tends to  all  facts  and  transactions  which  came 
to  her  knowledge  during  their  marital  rela- 
tions.   While  the  principle  thus  broadly  stated 
has  sometimes  been  recognized,  the  better  and 
more  generally  received  opinion  Is  that. the 
disqualification   Is  restricted  to   communica- 
tions of  a  confidential  nature,  and  does  not  em- 
brace ordinary 'business  transactions  and  con- 
versations in  which  others  have  participated." 
After  stating  that  the  court  below  admitted 
tne  widow's  testimony  to .  conversations  b*> 
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tween  her  husband,  herself,  and  the  appellee, 
which  resulted  In  a  contract  of  hiring,  the 
opinion  proceeds:  "These  conversations,  as 
shown  by  the  testimony,  are  not,  in  any  proper 
sense  of  the  term,  confidential  communications, 
and  there  was,  therefore,  no  error  in  permit- 
ting the  witness  to  testify."  In  Stephens  v. 
Ootterell,  99  Pa.  St  188,  we  said  (Mercur,  J.): 
"The  mere  fact  that  Mrs.  Stephens  was  called 
to  testify  against  the  Interest  of  the  estate  of 
ner  deceased  husband  did  not  make  her  In- 
competent She  Is  competent  to  testify  to 
facts  which  came  to  her  knowledge  otherwise 
than  through  the  confidential  relations  existing 
between  her  and  her  husband.  Such  were  the 
facts  here,  and  she  was,  therefore,  competent" 
In  the  present  case  there  Is  no  question  that 
the  matters  testified  to  by  the  plaintiff  were 
not  confidential  communications.  They  were 
not  matters  Imparted  to  the  plaintiff  by  her 
husband,  but  were  acts  and  conversations  be- 
tween herself  and  her  husband  and  a  third 
person,  Bishop.  The  case  of  Johnson  v.  Wat- 
son, 157  Pa.  St  454,  27  AtL  772,  has  no  rele- 
vancy whatever.  That  was  an  action  of  re- 
plevin, In  which  the  husband  was  plaintiff  and 
the  title  of  the  wife  to  the  goods  was  set  up 
against  him.  We  held  that  "as  the  issue  stood 
upon  the  record  when  the  Jury  was  sworn 
and  on  the  trial,  It  was  between  plaintiff  and 
his  wife."  This  presented  nothing  but  the 
plain  case  of  a  husband  testifying  against  his 
wife,  as  to  which  the  rule  of  the  common  law 
is  not  changed,  but  confirmed,  by  Act  1887, 
8  5,  cL  "c"  In  the  present  case  It  was  not 
claimed  that  the  wife  was  competent  as  a 
general  witness  but  only  by  way  of  rebuttal, 
under  the  special  circumstances  provided  for 
in  the  act  of  1891,  and  in  that  case  she  was 
clearly  competent  There  was  no  such  ques- 
tion In  Johnson  v.  Watson.  Judgment  af- 
firmed. 


(183  Pa.  St  406) 

COMMONWEALTH    v.    PEOPLE'S    TRAC- 
TION 00. 
(Supreme  Court  of  Pennsylvania.    Jan.  S, 
.1898.) 

Taxation— Capital  Stock  or  Corporation— Set- 
tlement of  Account  —  Power  or  Accounting 
Officers— Basis  or  Appraisement  —  Average 
Sellino  Paios  — How  Ascertained  — Sales  — 
Wbat  Constitutes— Evidence. 

1.  In  appraising  the  capital  stock  of  corpora- 
tion for  taxation,  the  average  selling  prioe  of 
the  shares  of  stock  during  toe  tax  year  should 
be  taken  as  the  basis,  and  not  the  average 
amount  paid  in  by  the  shareholders  on  their 
stock  during  the  year. 

2.  The  average  selling  price  of  shares  of 
stock,  as  a  basis  for  taxation  of  the  capital  stock 
of  a  corporation,  is  properly  ascertained  by  mul- 
tiplying the  number  of  shares  sold  in  the  open 
market  during  the  tax  year  in  each  transaction 
by  the  price  of  said  transaction,  and  dividing 
the  sum  of  the  proceeds  of  all  the  sales  by  the 
whole  number  of  shares  sold. 

3.  Where  a  corporation  during  the  year  issues 
additional  shares  of  stock  which  are  of  much 
greater  value  than  par,  and  allots  such  shares 
to  the  then  shareholders  in  proportion  to  their 
holdings  at  par. of  the  amount  paid  in,  such 


shares  should  not  enter  into  the  computation  in 
ascertaining  he  average  selling  price. 

4.  Where  there  have  been  no  sales  of  shares, 
and  there  is  no  evidence  of  their  value,  they 
should  be  appraised  at  the  amount  paid  in  on  the 
same. 

5.  In  proceedings,  to  settle  an  account  of  a 
corporation  for  a  tax  on  its  capital  stock,  it  ap- 
peared that  during -the  tax  year  it  had  issued 
additional  stock.  One  of  its  officers  made  an 
affidavit  that  the  new  shares  of  stock  were  not 
subscribed  for,  "but  were  sold  outright  by  the 
company,  at  $25  per  share,  that  being  the  par 
value  of  the  amount  paid  in,"  and  that  "the 
holders  of  the  existing  shares  were  permitted 
to  acquire  the  new  snares  in  the  proportion 
of  one  share  of  new  stock  to  every  four  shares 
of  old  stock."  Hdd,  that  the  fair  inference  from 
such  statements  was  that  the  shares  were  al- 
lotted to  the  stockholders  in  proportion  to  their 
holdings  at  par  of  the  amount  paid  in,  and  that 
the  shares  were  not  sold  on  the  market. 

6.  Where  the  settlement  by  the  auditor  gen- 
eral and  state  treasurer  of  the  account  of  a 
corporation  for  tax  on  its  capital  stock  does 
injustice  to  the  commonwealth,  such  officers  can 
resettle  the  account  within  a  year  from  the 
date  of  the  first  settlement. 

Appeal  from  court  of  common  pleasv  Dau- 
phin county. 

Appeal  to  the  court  of  common  pleas  by 
the  People's  Traction  Company  from  the  set- 
tlement by  the  auditor  general  and  state 
treasurer  of  Its  account  for  tax  on  its  cap- 
ital stock.  From  a  judgment  In  favor  of 
the  commonwealth,  the  People's  Traction 
Company  appeals.    Affirmed. 

The  findings  of  fact  and  opinion  of  the 
court  of  common  pleas  are  as  follows 
(Slmonton,  P.  J.); 

"This  Is  an  appeal  from  a  settlement  made 
by  the  auditor  general  and  state  treasurer, 
April  26,  1890,  against  the  corporation  de- 
fendant for  tax  on  capital  stock  for  the  tax 
year  1894.  It  was  tried  by  the  court  with- 
out a  jury,  as  provided  by  the  act  of  April 
22,  1874,  and,  on  the  testimony  and  docu- 
mentary evidence,  we  find  the  following 
facts:  (1)  The  defendant  is  a  corporation  of 
the  state  of  Pennsylvania,  incorporated 
March  6,  1893.  Prior  to  the  beginning  of 
the  tax  year  1894,  it  had  issued  160,000 
shares  of  capital  stock,  of  the  par  value  of 
$00  each,  on  which  part  of  the  par  value 
had  been  paid,  leaving  them  subject  to  calls 
for  the  balance  due.  At  various  times  dur- 
ing the  tax  year,  additional  amounts  were 
paid  in  on  159,103  of  these  shares,  until  $25 
in  all  had  been  paid  on  each  share.  No 
more  than  $6.26  per  share  has  ever  been 
paid  on  the  remaining  847  shares.  On  Sep- 
tember 13,  1894,  defendant  Issued  to  its 
stockholders,  in  proportion  to  their  owner- 
ship of  shares  at  that  date,  39,910  additional 
shares,  of  the  par  value  of  $50  each,  on 
which  the  stockholders  paid  in  $25  per  share, 
receiving  certificates  showing  "  that  -  the 
shares  were  subject  to  calls  for  the  addi- 
tional $25.  (2)  In.  December,  1894,  defend- 
ant's president  and  treasurer,  having  first 
taken  the  oath  prescribed  by  law,  made  a 
report  to  the  auditor  general,  which  stated, 
later  alia,  that  defendant'*  total  authorised 
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capttal  stock  was  $10,000,000,  divided  Into 
300,000  shares,  of  the  par  value  of  $50  each, 
and  that  199,910  shares  had  been  issued,  on 
199,083  of  which  $26  each  had  been  paid, 
and  on  the  remaining  817  shares  $6.25  each. 
They  also  reported  that  the  amount  of  cap- 
ital so  paid  in,  which  was  taxable  for  the 
tax  year  1891,  was  $3,113,667.97;  that  the 
gross  earnings  during  the  year  were  $247,- 
313.89,  all  of  which  had  been  expended  In 
payment  of  rents,  salaries,  necessary  re- 
pairs, and  interest  accrued  during  the  year, 
leaving  no  net  earnings;  and  that  the  aver- 
age price  of  sales  of  stock  during  the  year 
was  $41%;  and  that  defendant  owned  shares 
of  stock  In  other  corporations,  which  paid 
the  tax  upon  their  respective  capital  stocks, 
$4,902,827.  And  they  accompanied  this  re- 
port with  an  appraisement,  In  which  they 
stated  as  follows:  "We  have  estimated  and 
appraised  the  average  capital  stock  of  said 
company  at  Its  actual  value  In  cash,  as  fol- 
lows, via.:    shares,  at  dollars 

and cents  per  share,  amounting  in  the 

whole  to  $5,150,953.35.'  (3)  This  appraise- 
ment was  not  made  by  estimating  the  shares 
which  had  been  issued  at  tbelr  actual  value 
In  cash,  but,  assuming  that  shares  on  which 
$26  hod  been  paid  were  shown  by  the  aver- 
age price  at  which  they  had  sold  for  during 
the  year  to  be  worth  $41%,  the  amount  of 
the  appraisement  was  fixed  at  a  sum  which 
bore  the  same  proportion  to  $3,113,667.97— 
which  was  assumed  to  be  the  average 
amount  taxable  during  the  year— that  $41% 
bears  to  $25,  the  amount  thus  arrived  at  be- 
ing $5,150,953.35.  (4)  The  auditor  general 
accepted  this  report  and  appraisement,  and 
settled  an  account  June  18,  1895,  for  tax 
thereon,  deducting  the  value  of  the  shares 
of  the  capital  stock  of  other  corporations  up- 
on which  the  taxes  were  paid  by  those  cor- 
porations, and  charged  defendant  with  a 
tax  at  the  rate  of  five  mills  on  $158,126.35, 
amounting  to  $790.63,  which  was  paid  by  de- 
fendant. (5)  Afterwards,  on  April  26,  1896, 
believing  that  the  former  account  was  set- 
tled on  an  erroneous  basis,  owing  to  the 
wrong  principle  on  which  the  report  and  ap- 
praisement bad  been  made,  the  auditor  gen- 
eral resettled  the  account  against  defendant, 
charging  it  with  a  tax  on  199,063  shares  at 
the  rate  of  $56.75  per  share,  that  being  the 
highest  price  of  sales  of  stock  between  the 
1st  and  15th  days  of  November,  1894, 
amounting  to  $11,296,825,  and  on  847  shares 
at  $50  per  share,  amounting  to  $42,350,  the 
total  being  $11,339,175,  which,  after  there 
was  deducted  therefrom  $4,992,827,  the  val- 
ue of  shares  of  other  companies,  left  taxa- 
ble $6,846,348,  the  tax  upon  which,  at  the 
rate  of  five  mills,  amounted  to  $31,731.74, 
upon  which  defendant  was  entitled  to  a 
credit  of  $790.63,  for  tax  already  paid, 
.  which  the  auditor  general,  no  doubt  Inad- 
vertently, failed  to  allow.  And  from  this 
settlement  the  appeal  now  before  us  was 
taken.     (6)  The  testimony  produced  at  the 


trial  includes  a  certificate  of  certain  compu- 
tations made  by  agreement  of  the  parties  by 
an  officer  of  the  Commonwealth  Guarantee, 
Trust  and  Safe-Deposit  Company,  of  Harris- 
burg,  which  states,  inter  alia:  If  the  aver- 
age is  to  be  obtained  by  multiplying  the 
number  of  shares  sold  in  each  transaction 
by  the  price  of  said  transaction,  adding  to- 
gether the  number  of  shares  and  also  the 
total  proceeds  of  all  the  sales  at  the  ex- 
change, the  result  thus  obtained  shows  the 
total  number  of  shares  sold  from  Nov.  6, 
1893,  to  Nov.  8,  1894,  to  have  been  325,442, 
and  the  aggregate  of  all  sales  at  the  stock 
exchange  to  have  been  $16,441,114.27.  This 
aggregate,  divided  by  the  number  of  shares 
sold,  shows  a  result  of  $50.52  per  share.' 
There  were,  as  we  already  show,  39,910 
shares  distributed  by  the  company  to  its 
shareholders  at  $25  per  share;  but  as  this 
was  a  distribution,  and  not  a  sale,  and  as 
the  evidence  shows  that  the  shares  at  the 
time  this  distribution  was  made  were  of 
much  greater  value  than  $25  each,  we  do 
not  think  these  ought  to  enter  into  the  com- 
putation, and  we  therefore  find  that  the  val- 
ue of  each  share  between  the  1st  and  15th 
of  November,  1894,  was  $50.52. 

"Discussion:  We  think  the  report  and  ap- 
praisement made  by  defendant's  president 
and  treasurer  was  made  on  a  wrong  baBls, 
and  resulted  in  an  Incorrect  settlement  by 
the  accounting  officers.  After  reporting  the 
number  of  shares  of  stock  issued,  if  all  were 
not  Issued  before  the  beginning  of  the  tax 
year,  and  an  apportionment  of  the  tax  was 
asked  for  on  this  account,  the  report  should 
have  shown  the  date  during  the  year  when 
the  additional  shares  were  Issued.  This  It 
did  not  do,  but,  Instead,  it  gave  the  dates 
when  the  several  installments  upon  the 
shares  were  paid  during  the  year,  which 
was  of  no  consequence,  as  whatever  influ- 
ence this  could  have  upon  the  appraisement 
was  involved  In  the  selling  price  of  the 
shares  from  time  to  time,  from  which  the 
average  price  during  the  year  was  obtained. 
And,  in  making  the  appraisement,  the  presi- 
dent and  treasurer  did  not  appraise  the 
stock  at  so  much  per  share,  but  appraised 
the  average  amount  of  the  money  paid  in. 
This  was  incorrect  and  misleading,  and  the 
settlement  made  on  the  basis  of  this  ap- 
praisement did  Injustice  to  the  common- 
wealth. The  accounting  officers  were  there- 
fore well  within  the  limit  of  their  authority 
and  duty  in  resettling  the  account,  as  this 
was  done  within  a  year  from  the  date  of 
the  first  settlement.  But  in  this  resettle- 
ment the  tax  should  have  been  apportioned 
on  the  appraised  value  of  the  30,910  shares 
for  the  portion  of  the  tax  year  remaining  at 
the  date  of  its  issue,  and  the  appraised  val- 
ue of  the  shares  should  have  been  fixed  at 
$50.52  per  share,  Instead  of  $57.75.  And  as 
there  were  no  sales  of  the  847  shares  on 
which  only  $6.25  had  been  paid,  and  no  evi- 
dence was  given  of  their  value,  we  think  It 
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equitable  to  appraise  them  at  that  amount 
"We  therefore  reach  the  following  conclu- 
sions of  law:  (1)  The  settlement  made  by  the 
auditor  general  and  state  treasurer  on  June 
17, 1895,  was  Incorrect,  and  the  amount  of  tax 
charged  therein  was  much  less  than  the 
amount  justly  due  from  defendant  to  the  com- 
monwealth. (2)  The  auditor  general  and  state 
treasurer  had  full  authority  to  make  the  re- 
settlement of  April  29,  1896.  and  said  settle- 
ment Is  valid  and  binding  on  defendant,  ex- 
cept as  modified  herein.  (3)  The  common- 
wealth is  entitled  to  recover  from  defendant  a 
tax  at  the  rate  of  five  mills  on  the  dollar  of 
the  actual  value  of  its  capital  stock,  as  fol- 
lows, viz.:  For  the  whole  tax  year  1894,  on 
159,153  shares,  at  $50.52  per  share;  on  39,063. 
shares,  at  the  same  rate  per  share  for  the  pro- 
portion of  the  tax  year  remaining  on  Septem- 
ber 13,  1894,  when  said  shares  were  issued; 
and  on  847  shares  for  the  whole  tax  year,  at 
$6.25  per  share;  less  $4,992,827,  Invested  in 
shares  of  other  corporations.  (4)  The  protbon- 
otary  is  directed  to  enter  judgment  In  favor 
of  the  commonwealth,  and  against  the  defend- 
ant, for  the  amount  of  the  tax  which  shall  be 
found  due  when  properly  calculated  upon  the 
basis  stated  In  the  foregoing  conclusion,  if  ex- 
ceptions be  not  filed  within  the  time  limited  by 
law." 

Defendant's  exceptions:  "This  case  having 
been  tried  by  the  court,  without  a  Jury,  as 
provided  by  the  act  of  April  22,  1874,  defend- 
ant, agreeably  to  the  provisions  of  said  act, 
files  the  following  exceptions  to  the  findings 
of  the  court:  (1)  The  learned  court  erred  In 
not  including  In  its  sixth  finding  of  fact  the 
whole  of  the  certificate  of  computations  made, 
by  agreement  of  the  parties,  by  an  officer  of 
the  Commonwealth  Guarantee,  Trust  and 
Safe-Deposit  Company,  of  Harrlsburg,  which 
said  certificate  Is  as  follows,  viz.:  1  hereby 
certify  that,  as  requested,  I  have  made  certain 
computations  from  the  sales  of  the  capital 
stock  of  the  People's  Traction  Company  as 
said  sales  appear  In  a  certain  affidavit  made 
by  Charles  O.  Kruger,  on  the  fifth  day  of  De- 
cember, 1896,  in  the  case  of  the  Common- 
wealth of  Pennsylvania  vs.  People's  Traction 
Company,  No.  619,  commonwealth  docket, 
1896,  In  the  court  of  common  pleas  of  Dauphin 
county,  for  the  purpose  of  ascertaining  the 
average  price  of  said  sales.  Taking  the  sales 
at  the  Philadelphia  Stock  Exchange  by  them- 
selves, if  the  average  Is  to  be  determined  by 
taking  the  highest  sale  and  the  lowest  sale, 
adding  the  two  together,  and  dividing  the  re- 
sult by  two,  the  average  thus  obtained  Is  $41.- 
37%  per  share.  If  the  average  Is  to  be  obtain- 
ed by  multiplying  -the  number  of  shares  sold 
In  each  transaction  by  the  price  of  said  trans- 
action, adding  together  the  number  of  shares 
and  also  the  total  proceeds  of  all  the  sales  at 
the  exchange,  the  result  thus  obtained  shows 
.  the  total  number  of  shares  sold  from  Novem- 
ber 6,  1893,  to  November  3,  1894,  Inclusive,  to 
have  been  325.422  shares,  and  the  aggregate 
of  all  sales  at  the  stock  exchange  to  have  been 


$16,441,114.27.  This  aggregate  divided  by  the 
number  of  shares  sold  shows  a  result  of  $50.52 
per  share.  If  the  average  Is  to  be  ascertained 
by  including,  not  only  the  shares  sold  at  the 
Philadelphia  Stock  Exchange,  but  also  the  39,- 
910  shares  sold  by  the  company  Itself  at  $25 
per  share,  then  the  total  of  all  the  shares  is 
365,332  shares,  and  the  aggregate  price  for 
which  all  said  shares  were  sold  $17,438,864.27. 
This  aggregate  divided  by  the  number  of 
shares  sold  shows  a  result  of  $47.73  per  share. 
I  believe  the  foregoing  computations  to  be  cor- 
rect* (2)  The  learned  court  erred  In  that  por- 
tion of  Its  sixth  finding  which  reads  as  fol- 
lows: There  were,  as  already  shown,  39,910 
shares  distributed  by  the  company  to  its  share- 
holders, at  $25  per  share;  but  as  this  was  a 
distribution,  and  not  a  sale,  and  as  the  evi- 
dence shows  that  the  shares  at  the  time  this 
distribution  was  made  were  of  much  greater 
value  than  $25  each,  we  do  not  think  these 
ought  to  enter  into  the  computation-,  and  we 
therefore  find  that  the  value  of  each  share  be- 
tween the  1st  and  15th  of  November,  1S94, 
was  $50.52,'— the  fact  being,  as  shown  by  the 
undisputed  testimony,  that  'the  new  shares  is- 
sued by  the  company  were  not  subscribed  for, 
but  were  sold  outright  by  the  company,  at  $25 
per  share,  that  being  the  par  value  of  the 
amount  paid  in.'  (3)  The  learned  court  erred 
In  not  finding  as  a  fact  which  clearly  appears 
from  the  undisputed  testimony  in  the  case, 
that  there  was  upon  the  stock  exchange  a 
good  deal  of  speculation  In  this  company's 
shares,  as  may  readily  be  seen  from  the  wide 
and  violent  fluctuations  in  price.  Further- 
more, the  transactions  upon  the  stock  ex- 
change represent  many  more  thousand  shares 
of  stock  than  were  actually  transferred  upon 
the  books  of  the  company  during  said  year. 
The  gross  receipts  of  the  company  during  the 
year  were  $247,813.89,  while  its  expenses,  in- 
cluding interest  amounted  to  $249,264.51. 
The  company  was  Incorporated  March  6,  1893. 
It  paid  no  dividends  In  either  1893  or  1894. 
The  value  of  the  stock  depended  to  a  large 
extent  upon  the  future  success  of  the  com- 
pany, and  upon  the  success  of  the  People's 
Passenger' Railway  Company,  In  whose  shares 
the  capital  stock  of  the  People's  Traction  Com- 
pany was  largely  Invested.  There  was  noth- 
ing In  the  character  of  the  property  and  assets 
of  the  business  of  either  company  up  to  that 
time  to  Indicate  intrinsic  value  In  the  capital 
stock  of  the  People's  Traction  Company  large- 
ly in  excess  of  the  amount  which  had  been 
paid  in  upon  each  share,  and  no  more  than 
$25  had  been  paid  In  on  any  share.'  (4)  The 
learned  court  erred  In  not  taking  into  consid- 
eration the  39,910  shares  of  stock  sold  by  the 
company  at  $25  per  share.  (5)  The  learned 
court  erred  In  not  finding  the  fact  as  requested 
in  No.  4  of  defendant's  request  for  findings  of 
fact,  that  'during  the  tax  year  1894  there  was 
a  great  deal  of  speculation  in  defendant's 
shares,  the  transactions  at  the  Philadelphia 
Stock  Exchange  aggregating  325,422  shares, 
or  nearly  twice  as  much  as  the  entire  capital 
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stock  of  tne  company.  Taking  the  highest 
■ale  and  the  lowest  sale,  adding  the  two  to-' 
gether,  and  dividing  the  result  by  two,  the 
average  thus  obtained  Is  $41.37%  per  share, 
for  $26  paid  ■hares.'  (6)  The  learned  court 
erred  In  not  finding  the  fact,  as  requested  in 
No.  6  of  defendant's  request  for  findings  of 
fact,  that  'the  actual  value  In  cash  of  defend- 
ant's capital  stock,  not  less  than  the  average 
price  which  said. stock  sold  for  during  said 
year  ending  with  the  first  Monday  of  Novem- 
ber, 1894,  did  not  exceed  $41%  per  share  for 
925  paid  shares,  or  a  premium  of  65%  per 
cent.'  (7)  Under  all  the  circumstances  of  the 
case,  the  learned  court  erred. In. not  taking  In- 
to consideration  the  39,910  shares  of  stock  sold 
hy  the  company  at  $25  per  share,  to  determin- 
ing the  average  price  of  sales  of  stock.  (8) 
The  learned  court  erred,  as  a  matter  of  law, 
in  not  finding  that,  under  the  facts  of  this 
case,  the  proper  method  of  determining  the 
average  sales  of  stock  was  by  taking  the  high- 
est and  lowest  sales  during  the  year,  and  ac- 
cepting the  mean  thereon  as  said'  average. 
(9)  The  learned  court  erred  in  its  first  conclu- 
sion of  law,  as  follows,  viz.:  The  settlement 
made  by  the  auditor  general  and  state. treas- 
urer on  June  17,  1895,  was  Incorrect,  and  the 
amount  of  tax  charged  therein  was  much  less 
than  the  amount  Justly  due  from  defendant  to 
the  commonwealth.'  (10)  The  learned  court 
erred  in  its  second  conclusion  of  law,  as  fol- 
lows, viz.:  The  --auditor  general  and  state 
treasurer  had  full  authority  to  make  the  re- 
settlement of  April  29,  1896,  and  said  settle- 
ment is  valid  and  binding  on  defendant,  ex- 
cept as  modified  hereto,'  (11)  The  learned 
court  erred  In  Its  third  conclusion  of  law,  as 
follows,  viz.:  The  commonwealth  Is  entitled 
to  recover  from  defendant  a  tax  at  the  rate  of 
five  mills  on  the  dollar,  of  the  actual  value  of 
Its  capital  stock,  as  follows,  viz.:  For  the 
whole  tax  year  1894  on  159,153  shares,  at 
$50.52  per  share;  on  89,063  shares,  at  the  same 
rate  per  share,  for  the  proportion  of  the  tax 
year  remaining  on  Sept.  13,  1894,  when  said 
shares  were  issued.;  and  on  847  shares  for  the 
whole  tax  year,  at  $6.25  per  sfiare;  less  $4,- 
992,827,  invested  in  shares  of  other  corpora- 
tions.* (12)  The  learned  court  erred  In  its 
fourth  conclusion  of  law,  as  follows,  vl».:  The 
prothonotary  Is  directed  to  enter  Judgment  fn 
favor  of  the  commonwealth,  and  against  the 
defendant,  for  the  amount  of  tax  which  shall 
be  found  due  -when  properly  calculated  upon 
the  basis  stated  in  the  foregoing  conclusion,  if 
exceptions  be  not  filed  within  the  time  limited 
by  law.'  (IS)  The  learned  court  erred  In  find- 
ing and  holding  to  be  taxable  a  valuation  of 
the  shares  of  defendant's  capital  stock,  Instead 
of  a  valuation  of  Its  tangible  property  and  as- 
sets, and  Its  franchises,  between  the  1st  and 
15th  day*  of  November,  1894.  (14)  The  learn- 
ed court  erred  in  directing  Judgment  to  be  en- 
tered to  favor  of  the  commonwealth,  and 
against  defendant  (15) -The  learned  court  er- 
red in  not  directing  Judgment  to  be  entered  to 
favor  of  defendant." 


Rulings  of  the  Court  on  Defendant's  Excep- 
tions: 

"Exception  1:  We  have  included  In  the 
sixth  finding  of  fact  all. of  the  certificate 
made  by  agreement  of  the  parties  which  we 
consider  pertinent  The  whole  certificate  is 
in  the  record,  and  this  exception  is  sustained 
to  the  extent  that  we  hereby  refer  to  said  cer- 
tificate, and  make  it  a  part  of  our  sixth  find- 
ing. 

"Exception  2:  This  exception  Is  overruled. 
The  new  shares  were  not  sold  on  the  market, 
but  were  taken  by  the  then  shareholders  at 
par  of  the  amount  paid  in,  the  market  price 
being,  at  that  time  much  above  par!  It  Is 
true  that  the  defendant's  treasurer  stated  In 
his  affidavit:  The  new  shares  Issued  by  the 
company  were  not  subscribed  for,  but  were 
sold  outright  by  the  company,  at  $25  per 
share,  that  being  the  par  value  of  the  amount 
paid  In.'  But  he  also  said;  The  holders  of 
the  existing  160,000  shares  were  permitted 
to  acquire  the  new  shares  In  the  proportion 
of  one  share  of  new  stock  to  every  four 
snares  of  old  stock/  The  fair  Inference  from 
these  statements  Is  that  which  we  have 
drawn,  namely,  that  the  shares  were  allotted 
to  the  stockholders  In  proportion  to  their 
holdings  at  par  of  the  amount  paid  In,  When 
proof  of  facts  Is  tendered  in  the  form  of  an 
affidavit,  we  cannot  be  bound  to  accept  the 
affiant's  Inferences  Involved  either  In  the  lan- 
guage or  In  the  form  of  the  affidavit,  but 
must  be  at  liberty  to  draw  such  Inferences  as. 
the  facts  seem  to  us  to  warrant 

"Exception  3:  The  third  exception  is  over- 
ruled. Much  of  the  matter  quoted  In  this  ex- 
ception is  opinion  and  Inference,  and  all  of 
it  Is  Irrelevant,  as  the  average  selling  price 
of  the  shares  was  conclusive  evidence  of  the 
actual  value  of  the  capital  stock. 

"Exception  4:  The  fourth  exception  is  over- 
ruled, for  the  reasons  stated  in  overruling  the 
second  exception. 

"Exception  5:  The  fifth  exception  Is  over- 
ruled, because  it  does  not  adopt  the  proper 
mode  of  ascertaining  the  average  selling 
price. 

"Exception  6:  The  sixth  exception  Is  over- 
ruled. 

"Exception  7;  The  seventh  exception  is 
overruled,  for  the  reasons  given  In  overruling' 
the  second  exception. 

"Exceptions  8„  9,  and  10:  The  eighth, 
ninth,  and  tenth  exceptions  are  overruled. 

"Exceptions  11  and  12:  The  eleventh  and 
twelfth  exceptions  are  overruled. 

"Exception  13:  This  exception  appears  to 
have  been  inserted  by  mistake. 

"Exceptions  14  and  15:  The  fourteenth 
and  fifteenth  exceptions  are  overruled,  and 
the  prothonotary  is  directed  to  enter  Judg- 
ment in  favor  of  the  commonwealth,  and 
against  .defendant  in  accordance  with  the 
opinion  heretofore  filed,  when  the  amount, 
has  been  properly  calculated  in  accordance 
with  said  opinion.  '.  • 

•The  defendant's  counsel  excepts  to  each, 
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of  the  foregoing  rulings,  and  at  his  request 
exceptions  sealed." 

M.  B.  Olmsted,  for  appellant.  Henry  O. 
McCormlck,  Atty.  Gen.,  and  John  P.  Elkin, 
Dep.  Atty.  Gen.,  for  the  Commonwealth. 

PER  CURIAM.  Defendant  company's  ap- 
peal to  the  court  below,  from  the  account 
settled  by  the  auditor  general  and  state  treas- 
urer for  tax  on  capital  stock  for  the  year 
ending  first  Monday  of  November,  1894,  was 
tried  by  said  court  without  a  jury,  under  the 
provisions  of  the  act  of  April  22,  1874;  and, 
on  the  facts  there  found,  final  Judgment  was 
entered  in  favor  of  the  commonwealth.  From 
that  Judgment  the  defendant  appealed  to 
this  court,  and  assigned  15  errors,  some  of 
which  relate  to  findings  of  fact,  and  others 
to  conclusions  of  law.  The  learned  court's 
findings  of  fact,  conclusions  of  law,  and  rul- 
ings on  defendant's  exceptions  (of  which  the 
Judgment  is  predicated)  are  fully  set  forth  in 
the  record,  and  need  not  be  recited  here. 
Our  consideration  of  these  and  other  portions 
of  the  record,  In  connection  with  the  specifi- 
cations of  eiror,  has  satisfied  us  that  the 
judgment  should  not  be  reversed  or  modified. 
We  find  no  error  in  any  of  the  findings  of 
fact,  or  In  the  legal  conclusions  drawn  there- 
from by  the  learned  president  of  the  common 
pleas;  nor  do  we  think  that  any  of  the  ques- 
tions presented  by  <he  record  require  further 
notice  than  has  been  taken  of  them  by  him. 
We  therefore  affirm  the  Judgment  on  his  find- 
ings of  fact  and  conclusions  drawn  therefrom, 
as  set  forth  In  his  opinion,  etc.,  sent  up  with 
the  record.    Judgment  affirmed. 


(184  Pa.  St.  41) 

MESSXER  et  al.  v.  ELLIOTT. 

(Supreme  Court  of  Pennsylvania.    Jan.  8, 
1898.) 
Wills— Con-test — Evidence— Testament  art  Ca- 
pacity —  Instructions  —  Witnesses  —  Compe- 
tency—Examination— Leading  Questions. 

1.  In  determining  testamentary  capacity,  the 
facts  as  to  business  transactions  of  a  testator 
are  of  much  more  value  than  witnesses'  opin- 
ions. 

2.  But  little  weight  is  to  be  attached  to  the 
opinion  of  witnesses  who  state  that  testator 
was  not  competent  to  transact  business,  when 
they  show  that  they  had  dealings  with  him  at 
the  very  time  at  which  they  state  that  he  was 
Incompetent. 

3.  On  an  issue  awarded  to  contest  a  will  on 
the  ground  of  incapacity  and  undue  influence, 
one  of  contestant's  points  was  that  if  H.,  the 
executor  named  in  It,  was  active  in  procuring 
its  execution,  and  he  and  his  family  derived 
considerable  benefit  from  it,  and  he  was  the 
business  adviser  of  testatrix,  the  presumption 
would  be  that  he  brought  undue  influence  to 
bear,  and  the  burden  was  on  contestees  to  re- 
but such  pretumption.  Held,  that  it  was  not  er- 
ror, in  affirming  such  point,  to  add  that,  where 
the  devise  was  attributable  "solely"  to  confi- 
dential relationship,  undue  influence  might  be 
presumed,  and  the  burden  was  then  on  con- 
testees to  rebut  the  presumption. 

4.  A  point  by  contestant  was  that  if  testa- 
>  had  a  daughter,  her  sole  natural  heir,  who 


received  no  benefit  under  the  win,  and  the. 
principal  part  of  the  estate  was  given  to  stran- 
gers, these  facts  threw  a  strong  suspicion  on 
the  validity  of  the  will,  and  strong  proof  of  ca- 
pacity and  volition  were  required  to  sustain  it, 
and  slight  proof  of  undue  influence  or  fraud  to 
set  it  aside.  Held,  that  it  was  not  error  to  an- 
swer that  the  court  was  not  willing  to  affirm 
the  point  as  stated;  that  the  jury  had  all  the 
facta  before  them;  that  the  dispositions  In  the 
will  were  not  made  to  strangers,  in  the  sense 
that  they  were  made  to  persons  for  whom  tes- 
tatrix had  no  interest;  ''that  the  Heaths  were 
not  strangers  to  a  woman  who  was  the  widow 
of  a  Heath,"  and  M.,  who  lived  with  her  for 
1%  years  before  her  death,  and  lived  with  her 
and  her  husband  for  several  years,  on  the  farm, 
ought  not  to  be  regarded  as  a  stranger. 

5.  Where  the  making  and  execution  of  the 
paper  are  not  denied,  testamentary  capacity  and 
absence  of  undue  influence  are  presumed. 

6.  Where  there  was  no  evidence  that  the 
beneficiarv  solicited  the  bequest,  or  wrote  the 
will,  or  procured  it  to  be  written,  or  that  his 
advice  was  sought  or  taken,  it  was  not  error  to 
charge  that  intimate  friendly  relations  between 
testator  and  the  beneficiary,  such  as  living  with 
him  and  managing  his  business,  do  not  import 
undue  influence,  or  shift  the  burden  of  proof 
from  those  who  allege  it. 

7.  It  was  not  error  to  charge  that  if  the  evi- 
dence showing  mental  incapacity  is  joined  with 
acts  showing  that  testatrix  was  under  the  con- 
trol of  others,  to  the  exclusion  "of  all  indi- 
viduality, all  thought  and  action  on  her  part," 
then  it  points  to  both  testamentary  incapacity 
and  undue  Influence. 

8.  In  the  contest  of  a  will  made  March  16, 
1892,  on  the  ground  of  incapacity  and  undue 
influence,  a  physician  testified  for  contestant 
that  he  had  attended  testatrix  in  May,  Au- 
gust, and  September,  1891,  and  fiom  January 
to  March,  1892.  Held,  that  it  was  not  error  to 
exclude  as  immaterial,  a  question  asking  what 
her  condition  was  in  March,  1892,  when  witness 
left  her,  and  after  January,  1892,  as  compared 
with  her  condition  a  year  before,  when  he  first 
attended  her. 

9.  It  was  not  error  to  exclude,  as  too  general, 
a  question  to  a  witness  who  was  an  intimate 
friend  and  frequent  visitor  of  testatrix,  asking, 
"What  was  her  custom  about  the  use  of  opi- 
um?" 

10.  It  was  not  error  to  exclude,  as  immaterial, 
evidence  as  to  whether  the  witness  had  any 
conversation  with  testatrix  as  to  certain  bene- 
ficiaries "being  there  in  the  house." 

11.  It  was  not  error  to  exclude  evidence  by 
deceased's  sister  that  she  "tried,  time  after 
time,  to  get  her  to  qnit  using  the  stuff,  but  she 
could  not  talk'  sensibly  about  it" 

12.  And  it  was  not  error  to  exclude  evidence 
that  "she  said  they  were  tormenting  her  to 
make  a  will,"  and  that  "I  did  not  ask  her  who 
was  tormenting  her." 

13.  Evidence  that  "they  all  lived  on"  testatrix's 
means,  and  one  of  the  beneficiaries  "worked 
very  little, — but  a  few  days  at  a  time," — was 
not  admissible. 

14.  Evidence  by  a  sister  of  testatrix  that: 
"After  she  took  her  bed,  she  did  not  talk  sensi- 
ble. I  cannot  recollect  what  foolish  things  she 
said  or  did." — was  not  admissible. 

15.  Papers  showing  a  business  transaction  by 
testatrix  from  two  to  five  months  before  the 
will  was  made,  were  admissible. 

16.  And  a  receipt  of  testatrix,  dated  about  11 
months  before  her  will,  was  admissible. 

17.  It  was  not  error  to  permit  persons  ac- 
quainted with  testatrix,  and  who  had  business 
transactions  with  her  during  the  time  con- 
testant claimed  her  mind  was  affected,  to  give 
their  opinions  as  to  her  competency  to  trans- 
act business,  and  as  to  whether  her  conversa- 
tion wss  rational,  etc. 

18.  In  a  will  contest,  the  question,  "Will  yost 
state  whether  or  not  at  any  time  she  was  not 
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able  to  converse  with  you?"  (referring  to  testa- 
triz)  was  not  objectionable,  as  leading. 

19.  And  the  question,  "On  that  occasion  did 
she  seem  to  be  under  the  influence  of  liquor  or 
any  drug?'  was  not  leading. 

20.  Nor  was  the  question,  "How  was  her  con- 
rersation,  Mr.  D.,— connected  or  disconnected?" 
leading. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Issue  awarded  between  Amanda  Messner 
and  others,  plaintiffs  and  proponents,  and  Mary 
S.  Elliott,  as  defendant  and  contestant,  to  de- 
termine the  validity  of  the  alleged  will  of  Eliza- 
beth Amanda  Heath,  deceased,  executed  on 
March  15, 1892.  There  were  verdict  and  Judg- 
ment sustaining  the  validity  of  the  will,  and 
contestant  appeals.    Affirmed. 

The  assignments  of  error  are  as  follows; 

(1)  The  court  erred  in  its  answer  to  plaintiffs' 
third  point,  which  point  and  answer  are  as  fol- 
lows: "In  determining  testamentary  capacity, 
the  facts  as  to  business  transactions  of  a  tes- 
tator are  of  much  more  value  than  the  opinions 
of  -witnesses."  Answer:  "This  point  is  af- 
firmed." 

(2)  The  court  erred  in  its  answer  to  plaintiffs' 
fourth  point,  which  point  and  answer  are  as 
follows:  "But  little  weight  ls*>  be  attached 
to  the  opinions  of  witnesses  who  say  that  the 
testator  was  not  competent  to  transact  busi- 
ness, when  In  fact  these  witnesses  state  that 
they  had  dealings  with  her  during  the  period  tn 
which  she  was  incompetent,  and  who  further 
say  that  she  was  Incompetent  to  transact  busi- 
ness at  the  very  time  at  which  they  transacted 
business  with  her."  Answer:  'This  point  af- 
firmed." 

0)  The  court  erred  in  its  answer  to  the  de- 
fendant's sixth  point,  which  point  and  answer 
are  as  follows:  "If  the  jury  find  that  Sand.  I. 
Heath,  the  executor  named  in  the  will,  was 
active  In  procuring  its  execution,  and  that  he 
and  his  family  derived  considerable  benefit 
from  the  will,  and  further,  find  that  the  said 
Sand.  J.  Heath  was  the  business  adviser  of  the 
testatrix,  and  as  such  had  the  opportunity  to 
influence  her  In  the  making  of  her  will,  the  pre- 
sumption would  be  that  undue  influence  was 
brought  to  bear  on  the  testatrix  by  him,  and 
the  burden  would  be  on  the  plaintiffs  to  rebut 
this  presumption."  Answer:  "This  point  is 
affirmed.  Where  the  devise  Is  attributed  sole- 
ly to  confidential  relationship,  it  may  be  pre* 
sumed  that  undue  Influence-  was  brought  to 
bear  on  the  testatrix,  and  the  burden  Is  then 
cast  upon  the  plaintiffs  to  rebut  this  presump- 
tion." 

(4)  The  court  erred  in  its  answer  to  defend- 
ant's seventh  point,  which  point  and  answer  are 
as  follows:  "If  the  jury  find  that  the  testatrix 
had  a  daughter,  who  was  her  sole. natural  heir, 
and  who  received  no  benefit  under  her  win, 
and  that  the  principal  part  of  the  estate  was 
given  to  strangers,  these  facts  throw  a  strong 
suspicion  en  the  validity  of  the  will;  and,'  un- 
der these  circumstances,  strong  proof  of  can 
paclty  and  volition  are  required  to. sustain  It, 
and  aught  proof  of  undue  influence  or  fraud  to 


set  it  aside."  Answer:  "I  am  not  willing  to 
affirm  this  point  as  stated.  I  am  not  willing  to 
say  what  degree  of  suspicion  is  thrown  on  the 
validity  of  the  will  by  the  facto  stated,  nor  to 
say  that  the  will  is  to  be. set  aside  by  slight 
proof  of  undue  Influence  or  fraud.  You  have 
all  the  facts  before  you  by  which  you  axe  to 
determine  the  validity  of  the  will,  and  that  by 
the  weight  of  the  testimony  submitted  to  you. 
I  do  not  think  that  the  dispositions  of  the  will 
are  made  to  strangers,  in  the  sense  that  they 
are  made  to  persons  for  whom  the  testatrix 
had  no  interest  or  personal  connection.  The 
Heaths  were  not  strangers  to  a  woman  who 
was  the  widow  of  a  Heath;  and  Amanda 
Messner,  who  lived  with  her  for  a  year  and  a 
half  before  her  death,  and  who  lived  with  her 
and  her  husband  for  several  years  on  the  farm, 
ought  not  to  be  regarded  as  strangers  to  the 
testatrix." 

(6)  The  court  erred  in  charging  the  jury: 
"The  making  and  executing  of  the  paper  not 
having  been  denied,  testamentary  capacity  and 
the  absence  of  undue  Influence  are  to  be  pre- 
sumed; and  such  presumption  stands  until 
overcome  by  the  weight  of  testimony." 

(6)  The  court  erred  in  charging  the  Jury: 
"There  Is  no  evidence  that  the  beneficiary  so- 
licited the  request,  or  wrote  the  will,  or  pro- 
cured it  to  be  written,  or  that  -his  advice  was 
sought  or. taken.  In  such  a  case,  Intimate 
friendly  relations  between  the  testator  and  the 
beneficiary,  such  as  living  with  hhn,  and  nurs- 
ing him,  and  managing  his  business,  do  not 
import  undue  influence,  or  shift  the  burden  of 
proof  from  those  who  allege  it" 

(7)  The  court  erred  in  charging  tin  jury: 
"The  evidence,  however,  which  tends  to  show 
mental  incapacity,  If  joined  with  acta  that  tend 
to  show  that  the  testatrix  was  under  the  will 
and  control  of  others,  to  the  exclusion  of  all  in- 
dividuality, all  thought  and  action  on  her  part, 
then  the  evidence  points  to  both  testamentary 
incapacity  and  undue  influence,— with  as  much 
probability  to  one  as  to  the  other.  (To  which 
instructions  and  answers  the  defendant  ex- 
cepts, and,  at  his  instance,  bills  sealed.)" 

(8)  The  court  erred  in  sustaining  plaintiffs' 
objection  to  the  following  Interrogatory  to  Dr< 
Hart  a  witness  for  defendant.  The  witness, 
having  testified  that  he  attended  Mrs.  Heath  In 
May,  1891,  in  August  and  September,  1891, 
and  again  from  January  to  March,  1892,  was 
asked:  "Q.  Now,  Doctor,  what  was  Mrs. 
Heath's  condition  In  March,  1892,  when  you 
left  her,  and  after  January,  1892,  as  compared 
with  her  condition  a  year  before,  when  you  first 
attended  her?  (Objected  to  as  immaterial. 
Objection  sustained  and  bill  sealed.)" 

(9)  The  court  erred/  in  sustaining  plaintiffs' 
objection  to  the  following  interrogatory  to  Mar- 
garet Belear,  a  witness  for  defendant:  The 
witness,  having  testified  that  she  was  an  inti- 
mate friend  and  frequent  visitor  at  Mrs: 
Hoatb'B  house,  was  asked:  "Q.  Did  she,  or  did 
she  not,  say  anything:  about  anybody  being  at 
her  to  make  a  will?  -(Objected  to  as  leading. 
Objection  sustained  and  bill  sealed.)"   . . 
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(M)  The  coort  erred  In  sustaining:  plaintiffs' 
objection  to  the  following  Interrogatory  to 
Margaret  Belsar,  a  witness  for  defendant:  "Q. 
Well,  why  dldnt  yon  sleep?  (Objected  to  as 
leading  and  Immaterial.  Objection  sustained 
and  bin  sealed:)" 

(11)  The  court  erred  In  sustaining  plaintiffs' 
objection  to  the  following  Interrogatory  to  Mar- 
garet Belsar,  a  witness  for  the  defendant:  "Q. 
What  was  her  custom  about  the  use  of  opium? 
(Objected  to  as  too  general  a  question.  Ob- 
jection sustained  and  bill  sealed.)" 

(12)  The  court  erred  in  sustaining  plaintiffs' 
objection  to  the  following  Interrogatory  to  Mar- 
garet Belsar,  a  witness  for  defendant:  "Q.  Did 
yon  nave  any  conversation  with  Mrs.  Heath  as 
to  the  Messners  being  there  in  the  house?  (Ob- 
jected to  as  Immaterial  Objection  sustained 
and  bill  sealed.)" 

(13)  The  court  erred  in  sustaining  plain- 
tiffs' objection  to  the  following  Interrogatory 
to  Philip  O'Haraj  a  witness  for  the  defendant 
The  witness,  having  testified  that  Mrs.  Heath 
was  generally  under  the  influence  of  whisky  or 
opium,  was  asked:  "Q.  Will  yon  state  whether 
or  not  at  any  time  she  was  not  able  to  con- 
verse with  you?  (Objected  to  as  leading.  Ob- 
jection sustained  and  bill  sealed.)" 

(14)  The  court  erred  in  sustaining  plaintiffs' 
objection,  and  excluding  the  following  portion 
of  the  deposition  of  Julia  Gulp,  sister  and  near 
neighbor  of  Mrs.  Heath,  a  witness  for  the  de- 
fendant, namely:  "After  she  took  her  bed,  she 
fid  not  talk  sensible.  I  cannot  recollect  what 
foolish  things  she  said  or  did.  (Objected  to. 
Objection  sustained  and  bill  sealed;)'" 

(15)  Also  the  following  portion  of  deposition 
of  Julia,  Gulp:  "I  tried;  time  after  /time;  'to  gtet 
her  to  quit  using  the  stuff,  but  she  cotfld;not 
talk  sensibly^  about  it  (Objected  to.  Objec- 
tion sustained  and  bill  sealed.)" 

(16)  Also,  the  following  portion  of  depo- 
sition of  Julia  Culp:  "She  said  they  were 
tormenting"  her  to  mike  a  will.  *  ♦  •  I 
did  not  ask  her  who' was  tormenting  her. 
(Objected  to.  Objection  sustained  and  bin 
sealed.)"  ■'  -  ■     ••  >  ■ 

(17)  Also,  In  excluding-  the  folio  wing  por- 
tion of  deposition  of  Julia  Culp:  "They  all 
lived  on  Mrs;  Heath's'  means.  Messner 
Worked  very  Jittle;— but  *  few  days  at  a 
time.  (Objected '  to.  -Objection  'sustained 
and  bill  sealed.)"  '•_.■: 

(18)  The  court  erred  In  sustaining  the 
plaintiffs'  objection,  and  in  excluding  the 
following  -portion  of  deposition  of  John  S. 
Lytle*  a'  witness  for  defendant:  "Q.  "Do  yon 
know  whether  she  became  more  addicted  to 
the  use  of  whisky  in  the  last  years  of  her 
life?  (Objected  to.)  .Atas.  Well,  I  thought 
she  did..  (Objection1  sustained  and  bill 
sealed;)*' 

(10)  The  court  erred  In  sustaining  the  ob- 
jection of  plaintiffs,  and  in  excluding  the 
following  portion  of  deposition  Of  John  & 
Lytle,  a  witness  for  defendant  'The  wit' 
ness,  having1  testified '  that  he  paid  $500  to' 
Mrs.  Heath,  laying  the  money  on  her  breast, 


was  asked:  "tj.  Wen,  anything  farther? 
A.  Mr.  Messner  came  up  on  the  train  with 
me  that  evening,  and  said  he  had  the  money 
along  that  I  paid  to  Mrs.  Heath  to  give  to 
Saml.  J.  Heath.  Mr.  Messner  came  as  far 
as  Calamity,  and  got  off  there.  He  said  to 
me  that  he  sent  the  money  up  with  Mr. 
Heath's  daughter.  (Objected  to,  and  strick- 
en out  and  bill  sealed.)" 

(20)  The  court  erred  fa  overruling  the  de- 
fendant's objection,  and  admitting  the  fol- 
lowing testimony  of  F.  K.  Storer:  "Q.  On  that 
occasion,  did  she  seem  to  be  nnder  the  In- 
fluence of  liquor  or  any  drug?  (Objected  to 
as  leading.  Objection  overruled  and  bill 
sealed.)    A.  Not  that  I  could  notice." 

(21)  The  court  erred  In  overruling  the  de- 
fendant's objection,  and  admitting  the  fol- 
lowing testimony  of  B.  P.  Douglass:  "Q. 
Mr.  Douglass,  from  those  Interviews,  and 
that  business  transaction,  I  wish  you  would 
state  whether,  In  your  opinion,  she  was  com- 
petent to  transact  business  or  not?  (Object- 
ed to  because  the  period  of  time  Is  too  -re- 
mote from  the  time  of  the  making  of  the 
alleged  will,  and  because  witness  has  not 
shown  sufficient  knowledge  to  enable  htm 
to  testify  on  the  subject,  and  the  testimony 
is  incompetent  Objection  overruled  ami 
bHJ  sealed.)  A.  I  thought  from  my  con- 
versation with  Mrs.  Heath  at  that  time,  that 
she  was  a  woman  who  was  amply  able  to 
take  care  of  her  affairs." 

(22)  The  court  erred  in  overruling  defend- 
ant's objection,  and  admitting  the  following 
testimony  of  E.  P.  Douglass:  "Q.  How  was 
her  conversation,  Mr.  Douglass,— connected 
or  disconnected?  (Objected  to  as  leading. 
Objection  overruled  and' -bill  sealed.)  A.  I 
didn't  see  any  difference  between  her  con- 
versation and  that 'Of  the  ordinary  client 
that  comes  In  and  wants  a  Job  of  that  kind 
done."   ••.•'•■■' 

(23)  The  court  erred  in  overruling-  defend- 
ant's objection;  and  admitting  the  following 
testimony  of  W.  S.  Fenton:  "Q.  How  did 
she  converse?  In  a  connected  manner,  or 
disconnected?  (Any  conversation  in  the 
early 'part  of  1891  objected  to  as  immaterial 
and  irrelevant  Objection  overruled.  There 
Was  much  testimony  prior  to  that  time  as 
affecting  her  condition.  Bill  sealed.)  A; 
br  my  opinion,  she  talked  very  intelligently. 
I  thought  she  was  an  intelligent  woman." 

(24)  The  court  erred  In  overruling  defend- 
ant's objection,  and  admitting  the  following- 
testimony  of  W.  S.  Fenton:  "Q.  What  is 
your  opinion'  as  to  her  ability  to  transact 
business?  (Objected  to.  The  witness  is 
not  competent  to  give  an  opinion,  not  hav- 
ing laid  sufficient  grounds.  Objection  over- 
ruled and  bill  sealed.)  A.  I  thought  she 
was  perfectly  competent  to  transact  busi- 
ness; and,  If  required,  shall  I  give  the  rea- 
sons why?  Q.  I  think  you  might.  A.  Be- 
cause she  fully  understood.  By  Mr.  Petty: 
I  object  to  the'  gentleman  going  into  the! 
matter  again.    By  Mr.  Bodgera:     I  ask  tb* 
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court  to  allow  the  witness  to., finish  his  an- 
swer. (Objection  overruled  and  bill  sealed.) 
A.  She  folly  understood  the .  business,— the 
purpose  I  was  there  for,— for  to  get  her  re- 
turn of  moneys  at  Interest;  and  ohe  gave  It 
to  me,  and- f airy  understood  It  was  necessary 
to  be  qualified,  and  led  me  to  understand 
that  she  understood  business." 

(28)  The  court  erred  la  overruling  de- 
fendant's objection,  and  admitting  the  fob 
lowing  testimony  of  J.  M.  Shoaf :  "Q.  Well, 
then,  Mr.  Shoaf,  what  was  your  oplnioi  as 
to  her  ability  to  transact  .  business?  A. 
Well,  what  business?  (Objected  to.  Ob- 
jection overruled  and  bill  sealed.)  A.  I 
thought  she  was  perfectly  competent  to 
transact  the  business  I  was  doing  with  her, 
or  I  wouldn't  have  done  business  with  her." 

(26)  The  court  erred  In  overruling  de^ 
fendant's  objection,  and  admitting  the  fol- 
lowing testimony  of  Thomas  Reynolds:  "Q. 
Now,  then,  Mr.  Reynolds,  I.  wish  you  would 
state  what  your  opinion  was  and  Is  as  to 
her  ability  to  transact  business?  (Objected 
to  as  Incompetent.  The-  witness  has  not 
shown  sufficient  knowledge  to  pass  an  opin- 
ion. Objection  overruled  and  bill  sealed.) 
A.  I  think  she  was  perfectly  competent  to, 
transact  business." 

(27)  The  court  erred  in  overruling  defend- 
ant's objection,  and  admitting,. the  follow- 
ing testimony-  of  Thomas  Reynolds:  "Q. 
And  how  was  it  as  being  rational?  (Ob- 
jected to.  Objection .  overruled  and  bill 
sealed.)  A.  I  considered  Iter  conversation 
rational. 

(28)  The  court  erred  In  overruling  defend- 
ant's objection,  and  admitting  the  following 
testimony  of  John  A.  Lewis:  "Q>  Well,  Mr. 
Lewis,  what  is  your  opinion  as  to  her  ability 
and  competency  to  transact  business?  (Ob- 
jected to  as  Incompetent.' '  The  witness  has 
not  shown  sufficient  knowledge-  to  enable 
him  to  give  an'  opinion.  Objection  over- 
ruled, and  bill  sealed,}  '.A'.  I  considered  her 
competent,  to  transact  that  business.", 

(29)  The  court .  erred'  in  -overruling  defend- 
ant's objection,  and  admitting  the  follow- 
ing testimony,  of  James  B.  Gray:  ;"Q.  Apij 
what  was  your  judgment  as  to  her  competen- 
cy to  attend  to  business?  Objected  to  as  in- 
competent. Objection  overruled  and  bill  seal- 
ed.)' A.  She  seemed  to  understand  every- 
thing, as  far  as  I  was  able  to  judge4.  Was 
a  clear  and- bright  and  Sensible— a  very  sensi- 
ble—woman." '  '       •-.-.- 

(30)  The  court' erred  In  overruling  defend- 
ant's objection,  and  admitting:  the  following 
testimony  of  Saml.  J.  Heath,  and  Exhibit  No. 
3,  referred  to:  "Q.  Mr.  Heath*  I-  hand  you  .Ex- 
hibit No,  8;  and  you  may  state  if,  that  exhibit 
was  found  among  the  papers,  that  came  into, 
your  possession..  A,  Yes,-  sir.  Q,  Do  you 
know  anything  personally  i  In  relation  to  that 
transaction?  A.  J  do  not  Q.  Old  Mrs. 
Heath  tell  you.  any  thing  about  it?  .A.  No, 
sir.  (Exhibit  No.  3  offered  In. evidence.  .  Ob- 
jected to  as  Incompetent  and  irrelevant    Of- 
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fered  for  what  purpose?)  .  By.  Mr.  Rodgers: 
Offered  for  the  purpose  of  showing  a  business 
transaction.  By  the  Court:  What  is  the 
date?  '  By  Mr.  Rodgers:  The  16th  of  January, 
1882.  (The  offer  is  objected  to  as  incompe- 
tent and  irrelevant.  Objection  overruled 
and  bill  sealed.  Exhibit  read  to  jury.)  By 
Mr.  Petty:  Let  me  ask  him  a  question  about 
that  receipt :  I  just  want  to  ask  him  If  Mr. 
Hoffman  is  here.    A.  He  Is." 

(31)  The  court  erred  in  overruling  the  de- 
fendant's objection,  and  admitting  the  follow- 
ing Exhibit  S  offered  by  plaintiffs:  "Q.  I 
hand  you  Exhibit  S,  and  ask  you  if  you  found 
that  among  Mrs.  Heath's  papers?  A.  I  did. 
Q.  Have  you  any  knowledge  in  relation  to 
that  transaction?  A.  None  at  all.  By  Mr. 
Rodgers:  I  offer  Exhibit  S  for  the  same  pur- 
pose as  the  preceding  offer,— to  show  she  had 
business  transactions.  (Objected  to  as  incom- 
petent and  irrelevant)  By  -the  Court:'  What 
is  the  date?  ■  By  Mr.  Bodgerss  April  22,  1891. 
Receipt  dated  July  IS,  1891,  which  would  be 
the  date-  of  the  transaction.  Either  June  or 
July.  I  cannot  teU  which.  (Objection  over- 
ruled and  bill  sealed.  Exhibit  read  to  the  ju- 
ry. Exhibit  S  is  a  bOl  dated  the  22d  April, 
1891,  of  John  Abner.  Hoffman  &  Co.,  received 
for  1%  bushels  clover-  seed.  Received  June 
10,  1891.  'Received  payment  J.  D.  Hoffman 
A  -Do/" 

(32)  -The  court  erred  in  overruling  the  defend- 
ant's abjection,  and  In  admitting  the  following 
exhibit  offered  by  plaintiff:  "Q.  I  show  you 
Exhibit  ,Ut  being  three  bills  attached  together. 
Did  you  find  those  bills  among  her  papers? 
A.  I  did.  I  offer  these  bills  of  N.  F.  Flnley, 
dated  October  9, 10,  and  16,  respectively,  1891. 
(Objected  to  as  Incompetent  and  irrelevant 
Objection  overruled  and  bill  sealed.)" 

(33)  The  court  erred  in  overruling  defend- 
ant's objection,  and  admitting  the  fallowing 
testimony  of  Samuel  Finjeyi  "Q.  Now,  In  re- 
gard to<  the  question  I  asked  yeu  aS  to  your 
opinion  as  -  to 'Whether  she  was  competent  to 
transact  business.  '  (Objected  to  as  incompe- 
tent and  because  it  Is-  too -remote  from  the 
time  of  malting,  .the-  alleged  will,  and  because 
ttee  witness  has  not.  shown  sufficient  knowl- 
edge to-  enable  him  to  testify  on  the  subject 
By  the  Court:  I  think  it  is  within  the  time 
In  which  the-p  say  she  was  affected.  Objec- 
tion overruled  and  bill  sealed.)  Q.  Was  she 
competent  to  -  transact  business?  A.  Well, 
there  was  nothing  about  her  that  led  me  to 
believe  otherwise,  -  She  come  in  as  any  other 
'customer  would,  and  there-  was  nothing  in 
her  conduct  or  manner  to  indicate  otherwise. 
She.  seemed  to  be  able  to  take  care,  of  herself 
in  the  matter  of  prices, .'etc.;  .and  there  was 
nothing  unusual  in  .'her  behavior  at  alt  one 
way.  or  another." 

(34)  The  court  erred  In  overruling  defend- 
ant's, objection,  and  admitting  the  following 
testimony  of  James  Wilson:  "Q.  And.  what 
was  and  what  Is  your  opinion  as  to  her  being 
competent  to  transact  business?  (Objected 
to  as  incompetent  ".Objection'  overruled  nod 
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bill  sealed.)  A.  Just  the  same  as  any  per- 
son, I  think.  I  could  not  see  any  difference 
at  that  time." 

(35)  The  court  erred  In  overruling  defend- 
ant's objection,  and  admitting  the  following 
testimony  of  James  F.  Kemp:  "Q.  What  was 
your  opinion  as  -to  her  competency  to  trans- 
act business?  (Objected  to  because  the  date 
Is  too  remote,  and  because  witness  has  not 
shown  knowledge.  Objection  overruled  and 
bill  sealed.)    A.  I  think  sbe  was  competent." 

(86)  The  court  erred  in  overruling  defend- 
ant's objection,  and  admitting  the  following 
testimony  of  Wm.  Seibert:  "Q.  What  was 
your  opinion  as  to  her  competency  to  transact 
business?  (Objected  to  as  Incompetent,  wit- 
ness not  having  sufficient  knowledge  to  pass 
an  opinion.  Objection  overruled  and  bill  seal- 
ed.)    A.  Yes,  sir;  I  believe  so." 

(87)  The  court  erred  In  overruling  defend- 
ant's objection,  and  admitting  the  following 
testimony  of  G.  F.  Meyer:  "Q.  What  was 
your  opinion  as  to  her  competency  to  transact 
business?  (Objected  to  as  incompetent  and 
irrelevant  The  witness  has  shown  no  knowl- 
edge to  justify  him  In  giving  an  opinion.  Ob- 
jection overruled  and  bill  sealed.)  A  I  think 
she  was  entirely  competent  Q.  And  what 
as  to  her  ability  to  understand  business,  so  far 
as  there  was  any  business  transacted  between 
you?  (Objected  to  as  before.  Objection 
overruled  and  bill  sealed.)  A  I  think  she 
had  a  very  clear  Idea  of  the  nature  of  busi- 
ness." 

R.  B.  Petty,  for  appellant1  W.B.Rodgers, 
for  appellees. 

PER  CURIAM.  This  Issue  was  awarded  to 
determine  the  validity  of  a  paper  purporting 
to  be  the  last  will  of  Elizabeth  A  Heath, 
which  was  contested  on  the  grounds  of  testa- 
mentary incapacity  and  undue  influence.  The 
evidence,  which  Is  quite  voluminous,  Involv- 
ed questions  of  fact,  which  were  necessarily 
for  the  jury;  and  the  Case  was  accordingly 
submitted  to  them,  with  Instructions  which, 
on  the  whole,  appear  to  be  adequate,  and  free 
from  any  error  that  requires  a  reversal  of  the 
judgment  There  was  no  error  to  affirming 
plaintiff's  third  and  fourth  points,  recited  In 
the  first  and  second  specifications,  nor  in  the 
qualified  answers  given  to  defendant's  sixth, 
and  seventh  points,  recited  in  the  third  and 
fourth  specifications.  In  view  of  the  facts 
which  the  testimony  tended  to  prove,  and  the 
form  in  which  these  points  were  presented, 
the  answers  were  not  improper  or  erroneous. 
Considered  in  their  relation  to  other  portions 
of  the  charge,  the  excerpts  recited  in  the  fifth 
to  seventh  specifications,  inclusive,  are  free 
from  substantial  error.  The  subjects  of  com- 
plaint in  the  remaining  30  specifications  are 
the  learned  judge's  rulings  on  questions  of 
evidence  referred  to  therein,  respectively.  A 
careful  consideration  of  these  has  net  con- 
vinced us  that  either  of  them  should  be  sus- 
tained. In  conducting  the  trial  of  cases  such 
a*  this,— passing  upon  the  relevancy  uf  evi- 


dence, the  order  of  Its  admission,  the  mode 
Of  examining  witnesses,  etc.,— very  much 
must  be  left  to  the  sound  discretion  of  the 
trial  judge.  It  is  incumbent  on  the  party 
complaining  not  only  to  point  out  technical 
error,  but  to  satisfy  us  that  he  or  she  was 
prejudiced  thereby.  Innoxious  error  Is  no 
ground  of  reversal.  A  careful  consideration 
of  this  record  has  not  satisfied  us  that  there 
is  any  such  error  therein  as  would  justify 
a  reversal  of  the  judgment  A  detailed  dis- 
cussion of  the  very  numerous  specifications 
of  error  Is  unnecessary.  It  would  consume 
much  time  to  no  useful  purpose.  Judgment 
affirmed. 

(US  Pa.  Bt  443) 

CORCORAN   v.   NEW   YORK  MUX.   LIFE 

INS.  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  8, 

1896.) 

Lifb  Insurance— Assignment  of  Policy — Notice 

— Waivbr  of  Conditions— Questions  -fob 

Jdrt— Rights  of  Assionbb. 

1.  The  secretary  of  a  life  insurance  company 
directed  an  assignee  of  a  policy  to  communicate 
with  the  company's  general  agent  in  regard  to 
his  assignment  and  notice  to  the  company,  and 
the  assignee  then  sent  the  policy  and  assign- 
ments to  said  agent's  office  by  messenger.  The 
papers  were  presented  to  a  clerk,  who  examined 
them,  and  appeared  to  make  entries  in  a  book, 
and  then  returned  the  papers  to  the  messen- 
ger. Held,  that  whether  there  was  a  waiver  of 
a  provision  in  the  policy  that  the  company  would 
take  no  notice  of  any  assignment  till  it  had 
been  furnished  with  a  duplicate  or  certified 
copy  thereof,  was  for  the  jury. 

2.  Whether  said  assignee  was  misled  by 
what  transpired  in  such  agent's  office  was  a 

anestion  of  fact,  in  the  determination  of  which 
le  jury  could  consider  a  letter  written  after- 
wards by  the  assignee  to  the  insured,  in  which 
he  said,  if  the  note  secured  by  the  assignment 
was  paid  soon,  "the  affidavit  to  the  assignment 
will  not  be  necessary." 

8.  Where '  a  life  insurance  policy  is  assigned 
to  an  indorser  for  the  insured  as  security,  and 
the  indorser  transfers  the  assignment  to  the 
creditor  to  secure  the  same  debt,  the  title  vests 
in  the  latter  so  as  to  enable  him  to  hold  the 
policy  as  collateral  security  for  the  debt  and  to 
sustain  an  action  on  the  policy. 

4.  Where  a  life  insurance  policy  is  assigned 
to  the  Indorser  of  the  insured's  note  as  security, 
a  renewal  note  is  not  an  extinguishment  of  the 
former,  so  as  to  destroy  the  assignment  and 
cause  the  policy  to  revert  to  the  assignors  with- 
out formal  reassignment 

Appeal  from  court  of  common  pleas,  Som- 
erset county. 

Action  by  Frances  Corcoran,  for  use  of  W. 
H.  Dill,  for  use  of  S.  B.  Phllson,  against  the 
New  York  Mutual  Life  Insurance  Company. 
From  a  judgment  in  favor  of  plaintiff,  defend- 
ant appeals.    Affirmed. 

The  assignments  of  error  are  as  fellows: 
"The  learned  court  erred  In  the  charge  and 
the  answer  to  points,  vis.:  First  assignment: 
In  that  part  of  the  charge  appearing  between 
brackets,  on  page  IB,  which  was  as  follows: 
If  the  fact  ehall  be  found  as  the  defendant 
contends,  the  Insurance  policy  which  was  as- 
signed to  Dill  to  secure  his  claim  could  not  be 
by  him  assigned  to  Phllson  as  collateral 'tor 
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another  and  different  debt.  If,  however,  the 
debt  was.  the  same,  and  was  represented  by 
different  notes,  one  of  which  was  merely  a  re- 
newal of  the  other,  the  debt  remaining  un- 
paid, tL_  collateral  security  was  not  released, 
for  In  that  case  there  was  merely  a  substitu- 
tion of  another  creditor  In  the  place  of  Dill, 
and  the  liability  of  the  policy  to  answer  for 
that  debt  continued.'  Second  assignment: 
In  the  answer  to  plaintiff's  first  point,  which 
was  as  follows:  '(1)  That,  Frances  Corcoran 
and  James  Corcoran  having  made  an  uncondi- 
tional assignment  of  the  policy  to  W.  H.  Dill 
on  the  13th  October,  A.  D.  1890,  and  the  said 
DAI  having,  on  10th  March,  1892,  assigned, 
transferred,  and  set  over  said  policy  to  8. 
B.  Phllson,  all  the  right,  title,  Interest,  and 
property  In  said  policy  vested  in  Phllson  to 
the  extent  of  the  claim  for  which  he  held  it 
as  collateral  security.'  Ans.  This  is  true  If 
the  debt  for  the  security  of  which  it  was  as- 
signed to  Dill  was  the  same  as  that  for  which 
It  was  thereafter  assigned  to  the  plaintiff. 
If  not  the  same,  it  is  not  correct.'  Third  as- 
signment: In  the  answer  to  plaintiff's  second 
point,  which  was  as  follows:  '(2)  That,  Fran- 
ces Corcoran  and  James  Corcoran  having  so 
assigned  said  policy  to  Dill,  and  as  there  is 
nothing  in  the  assignment  nor  in  the  evidence 
to  show  that  Mr.  Dill  was  not  the  owner  of 
said  policy  at  the  time  of  the  assignment  to 
Phllson,  or  that  he  had  no  right  to  transfer 
the  same,  the  said  Frances  Corcoran  would  be 
estopped  from  denying  the  title  of  Phllson 
to  said  policy,  and  the  defendant  cannot  avail 
himself  of  such  defense  In  this  action.'  Ans. 
'Affirmed,  subject  to  what  has  Just  been  said 
in  the  preceding  point  relative  to  the  identity 
of  the  indebtedness.'  Fourth  assignment:  In 
the  answer  to  defendant's  third  point,  which 
was  as  follows:  '(3)  If  the  jury  find  that  the 
assignment  to  W.  H.  Dill  was  made  as  col- 
lateral security,  then  the  burden  rested  on 
the  plaintiff  to  show  the  amount  for  which  It 
was  to  be  a  collateral  security,  and,  if  he  has 
failed  to  show  the  amount,  there  can  be  no 
recovery  by  either  Phllson  or  Dill,  inasmuch 
as  the  evidence  shows  the  company  paid  Mrs. 
Corcoran,  the  beneficiary,  the  full  value.' 
Ans.  This  Is  correct  unless  you  find  that  the 
debt  owing  Dill  and  Phllson,  respectively, 
was  the  same,  though  represented  by  differ- 
ent notes,  the  one  being  a  renewal  of  the 
other,  In  which  event  the  plaintiff  Is  entitled 
to  the  benefit  of  the  collateral'  Fifth  assign- 
ment: In  the  answer  to  the  defendant's 
fourth  point,  which  was  as  follows:  '(4)  That 
on  all  the  evidence  the  note  executed  on  June 
21,  1891,  was  a  novation  and  extinguishment 
of  the  note  made  at  the  time  of  the  assignment 
of  the  policy,  and  thereby  destroyed  the  as- 
signment, so  that  the  policy  reverted  and  In- 
ured to  Frances  Corcoran  without  formal  re- 
assignment.' Ans.  'Refused.'  Sixth  assign- 
ment: In  the  answer  to  the  defendant's  sev- 
enth point,  which  was  as  follows:  '(7)  That, 
If  the  Jury  find  that  the  time  at  which  Gardill 
presented  the  policy,  with  assignments  at- 


tached, at  the  Philadelphia  office,  was  In  the 
spring  of  1892,  about  the  5th  of  April,  and 
that  S.  B.  Phllson  afterwards,  on  7th  June, 
1892,  wrote  to  Corcoran  on  the  subject  of  as- 
signment of  the  policy  and  said  in  the  letter, 
"If  it  Is  paid  soon,  the  affidavit  to  the  assign- 
ment will  not  be  necessary,"  then  they  are- 
warranted  In  finding  that  what  was  said  and 
done  In  the  Philadelphia  office  to  Gardill  by 
the  clerks  had  not  induced  Phllson  to  rest 
on  what  there  occurred,  and  did  not  actually 
waive  presenting  a  duplicate  or  certified  cop- 
ies.' Ans.  'Whilst  we  decline  to  affirm  this 
point  unqualifiedly  as  written,  it  Is  evidence 
tending  to  establish  the  conclusion  mentioned, 
and  is  to  be  considered  by  you,  m  connection 
with  the  evidence  relating  to  what  occurred 
at  the  Philadelphia  office,  in  determining  the 
question  whether  the  plaintiff  rested  on  what 
had  there  taken  place,  and  was  thereby  lulled 
into  a  sense  of  security,  or  whether  he  did 
not  rely  upon  the  alleged,  waiver.'  Seventh 
assignment:  In  the  answer  to  the  defendant's 
eleventh  point,  which  was  as  follows:  '(11) 
Assuming  that  all  that  was  said  and  done  hi 
the  Philadelphia  office,  as  testified  to  hi  this 
case  by  Gardill,  Is  true,  It  is  nevertheless  in- 
sufficient to  establish  a  waiver  of  the  require- 
ments in  the  policy  to  deliver  to  the  company 
a  duplicate  or  certified  copy  of  the  assign- 
ments at  the  Philadelphia  office.'  Eighth 
assignment:  In  the  answer  to  the  defendant's 
twelfth  point,  which  was  as  follows:  '(12) 
That  on  all  the  evidence  the  verdict  should 
be  for  the  defendant.'  Ans.  These  points 
present  pure  questions  of  law,  unmixed  with 
any  disputed  fact,  and  we  reserve  them  for 
future  determination,  if  required,  on  suitable 
motions  for  that  .purpose.'  Ninth  assignment: 
In  refusing  to  order  Judgment  to  be  entered 
in  favor  of  defendant  non  obstante  veredicto 
on  the -reserved  points  11  and  12  of  the  de- 
fendant" 

Wm.  J.  Baer,  for  appellant  Kooser  & 
Eooser  and  Koontz  &  Ogle,  for  appellee. 

WILLIAMS,  J.  This  case  was  here  one 
year  ago,  and  is  reported  in  179  Pa.  St  182, 
36  Ati.  208.  It  was  sent  back  for  a  new  trial, 
which  has  now  been  had,  and  is  again  In  this 
court  on  appeal.  The  questions  raised  and 
decided  when  it  was  here  In  1897  are  not 
again  presented,  as  the  learned  Judge  appears 
to  have  followed  the  rules  laid  down  by  us  at 
that  time.  Another  question  is  raised,  how- 
ever, and  upon  substantially  the  same  facts 
that  were  presented  on  the  former  trial.  The 
defendant  company  issued  a  policy  upon  the 
life  of  James  Corcoran  in  1877.  It  was  paya- 
ble to  his  wife,  Frances  Corcoran,  if  living, 
at  his  decease.  He  died  In  1894.  She  sur- 
vived him,  and  not  long  after  his. death  made 
the  requisite  proofs,  alleged  loss  of  the  policy 
to  excuse  her  failure  to  produce  it  and  re- 
ceived payment  of  the  Insurance  money  from 
the  company.  In  February,  1895,  Phllson 
brought  this  suit  as  the  assignee  and  owner 
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of  the  policy.  On  the  trial  he  presented  the 
assignment  of  the  policy  by  James  and 
Frances  Corcoran  to  W.  H,  Dill  as  collateral 
security  for  the  payment  of  a  note  for  $2,500, 
which  Dill  had  indorsed  for  Corcoran,  and 
which  had  been  discounted  by  Philson's  bank. 
This  note  was  not  paid  at  maturity,  and  the 
Indorsee  assigned  the  policy  over  to  Phllson 
as  security  for  the  note  so  held  by  him.  The 
company  replied  to  this  showing  that  It  had 
paid  the  Insurance  money  to  the  payee  named 
in  the  policy,  and  without  notice  of  Fhilson's 
claim.  It  also  set  up  and  relied  on  the  stipu- 
lation in  the  policy  that  provided  "this  com- 
pany will  not  take  notice  of  any  assignment 
of  this  policy  until  a  duplicate  or  certified 
copy  thereof  shall  be  delivered  to  the  company 
at  its  principal  office,"  and  proved  by  its 
clerks  and  bookkeepers  that  no  such  duplicate, 
or  certified  copy  had  ever  been  furnished  to 
the  company.  Phllson  did  not  allege  that  he 
had  filed  a  copy  of  the  assignment  with  the 
company,  but  set  up  a  waiver  of  a  strict  com- 
pliance with  the  rule,  and  an  acceptance  of 
the  production  and  exhibition  of  the  assign- 
ment In  the  office  of  Mr.  Lambert,  the  general 
agent  of  the  company  In  Philadelphia,  as  a 
sufficient  notice  of  its  existence  and  char- 
acter. In  support  of  this  proposition,  he 
proved  that  the  secretary  of  the  company  di- 
rected him  by  letter  to  communicate  with  Mr. 
Lambert  in  regard  to  his  alleged  assignment, 
and  notice  thereof  to  the  company,  and  that 
soon  after,  viz.  April,  1892,  he  sent  the  policy 
and  the  assignment  of  Corcoran  and  wife  to 
Dill,  and  of  Dill  to  himself  to  the  office  of  Mr. 
Lambert,  by  a  messenger,  for  examination. 
He  further  proved  that  the  papers  were  pre- 
sented to  a  clerk  in  the  office  In  the  absence 
of  Mr.  Lambert,  who  took  and  examined 
them,  walked  a  short  distance  to  a  book,  in 
which  be  appeared  to  make  entries,  and  then 
returned  to  the  messenger,  and  handed  the 
papers  back  to  him.  From  this  testimony  he 
asked  the  Jury  to  find  that  the  filing  of  a  copy 
had  been  waived,  and  that  the  company  under- 
took to  note  the  assignment  for  its  own  pro- 
tection, and  return  the  original  papers  to  the 
owner.  The  present  contention  of  the  appel- 
lant is  that  the  effect  of  this  evidence  was  for 
the  court,  and  that  the  jury  should  have  been 
given  a  binding  instruction  as  to  its  sufficiency 
01  Insufficiency  to  support  a  finding  that  strict 
compliance  with  the  conditions  in  the  policy 
had  been  waived.  The  rule  that  separates 
tbe  province  of  the  court  from  that  of  the 
Jury  is  pretty  well  defined.  If  the  evidence 
Is  direct,  certain,  presenting  no  question  of 
credibility,  and  leaving  no  sufficient  ground 
for  inconsistent  inferences  of  fact,  the  court 
may  be  asked  to  Instruct  the  jury  as  to  its 
legal  effect  But  If  it  is  uncertain,  if  It  de- 
pends on  the  credibility  of  witnesses,  and  If 
there  is  room  for  drawing  from  It  different 
inferences  of  fact,  it  must  go  to  the  jury. 
They  must  clear  up  the  doubts,  settle  ques- 
tions  of  credibility,  draw  the  correct  infer* 
«Bces,  and  give  final  shape  to  the  findings  of 


fact  In  this  case  the  construction  of  tbe 
letters  and  other  writings  was  for  the  court 
They  were  not  ambiguous  In  any  particular. 
But  just  what  was  done  In.  the  office  of  Mr. 
Lambert  when  Fhilson's  messenger  presented 
the  policy  and  assignments  for  examination, 
what  impression  was  made  on  the  mind  of 
the.  messenger  and  of  Phllson  by  the  conduct 
of  the  clerk,  and  what  waa  the  purpose  of  the 
clerk  representing  Mr.  Lambert  at  the  time, 
and  what  he  did;  are  not  questions  of  law, 
but,  upon  the  rule  already  stated,  are  ques- 
tions of  fact,  upon  which  the  jury  should  pass. 
This  is  the  controlling  question  in  this  case, 
as  it  now  stands,  and  we  think  the  learned 
judge  decided  correctly  when  he  submitted  all 
the  evidence  relating  to  this  subject  to  the 
jury.  We  see  no  error  In  the  answer  to  the 
plaintiff's  first  point  If  Dill,  tbe  indorser, 
transferred  the  assignment  of  the  policy  to 
Philson  to  secure  the  same  debt  to  secure 
which  it  had  been  assigned  to  him,  we  think 
the  title  rested  in  Phllson,  so  far  as  that  was 
necessary  to  enable  him  to  hold  the  policy  as 
collateral  security  for  the  debt,  and  to  sus- 
tain this  action.  The  fourth  and  fifth  as- 
signments are  also  overruled.  The  learned 
judge  would  not  have  been  right  if  he  had 
instructed  the  Jury  that  the  renewal  note  ex- 
ecuted on  June  21,  1891,  was  an  "extinguish- 
ment of  the  note  made  at  the  time  of  the  as- 
signment and  thereby  destroyed  the  assign- 
ment so  tha^  the -policy  reverted  to  Frances 
Corcoran  without  formal  reassignment."  The 
assignment  if  made  to  secure  the  debt  la  be- 
ing used  for  the  purpose  Intended  by  the  assign- 
ors, and  In  a  proper  way.  The  answer  to  the 
defendant's  seventh  point  Is  unobjectionable. 
Whether  Phllson  was  misled  or  not  by  what 
transpired  In  Mr.  Lambert's  office  was  a  ques- 
tion of  fact  in  the.  determination  of  which  the 
letter  written  by  Phllson  to  Corcoran  In  June, 
1892,  was  to  be  considered,  and  to  be  given 
such  weight  as  the  jury  thought  it  entitled  to. 
Upon  a  consideration  of  all  the  assignments 
of  ertor,  the  Judgment  is  affirmed. 


(183  Fa.  St.  563) 

MORRIS   v.   STATE   MUT.   LIFE   ASSTJR. 
CO.  OF  WORCESTER,  MASS. 

(Supreme  Court  of  Pennsylvania.    Jan.  8,. 
1898.) 

Insurance— Actio*  on  Lips  Policy— Evidkncb— 
Application — Suicidb. 
1.  In  an  action  en  a  life  policy,  defendant  of- 
fered in  evidence  a  paper  consisting  of  one  sheet 
folded  so  as  to  make  four  pages.  The  first  or 
outside  page  had  the  indorsement,  "Applica- 
tion," followed  by  an  index  to  the  contents. 
The  second  page  was  headed,  "Application  for 
Insurance  m  the"  defendant  company;  and 
following  this  were  eight  consecutively  num- 
bered interrogations  to  the  insured,  all  an- 
swered in  writing.  Below  these  was  a  stipula- 
tion, signed  by  the  applicant,  that  the  foregoing 
answers  and  statements,  and  also  those  made  to 
the  company's  medical  examiner,  were  true, 
The  third  page  was  headed,  "Medical  Exam- 
iner's Report,  and  consisted  of  printed  inter- 
rogatories, and  written  answers  from  9  to  41, 
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inclusive.  EM,  that  the  whole  paper  was  the 
application,  and  Inadmissible,  within  the  act 
of  1881,  requiring  ail  lite  policies  which  refer 
to  the  application  to  contain  or  have  attached, 
copies  of  the  application,  and  providing  that, 
unless  so  attached,  the  application  shall  not 
be  received  in  evidence. 

2.  Where  a  life  policy  is  silent  as  to  suicide, 
it  will  not  for  such  act  be  avoided  as  against 
the  wife  of  insured,  who  is  the  nominated  bene- 
ficiary. 

Williams  and  Mitchell,  JJ.,  dissenting. 

Appeal  from  court  of  .common  pleas,  Venan- 
go county. 

Action  by  Louise  Morris  against  the  State 
Mutual  Life  Assurance  Company  of  Worces- 
ter, Mass.,  on  a  life  Insurance  policy.  From 
a  judgment  in  faror  of  plaintiff,  defendant 
appeals.    Affirmed. 

J.  8.  &  SI.  G.  Ferguson  and  James  Denton 
Hancock,  for  appellant  F.  W.  Hays,  a  L 
Heydrlck,  and  C.  Heydrfck,  for  appellee. 

DBAN,  J.    On  January  IS,  1894,  defendant 
issued  to  plaintiff,  on  the  life  of  her  husband, 
Louis  Morris,  a  policy  of  insurance,  in  the 
sum  of  $25,000.     The  term  of  the  policy  was 
27  years;   the  annual  premium,  $1,305.    The 
husband  died  on  the  29th  of  March,   1884.- 
His  widow  made  due  proof  of  his  death  as  re- 
quired by  the  policy,  and  made  demand  on 
the  company  for  the  amount  of  the  insurance. 
The  company  refused  payment:    (1)  Because 
the  assured  had  committed   suicide,    which 
was  a  risk  it  had  not  assumed  in  its  contract, 
there  being  in  the  application  this  stipula- 
tion: "That  self-destruction,  sane  or  Insane, 
within  two  yean  from  the  date  of  said  appli- 
cation, is  a  risk  not  assumed  by  the  company 
in  said  contract  of  insurance."     (2)  That  the 
applicant,  to  the  following  question  m  the  ap- 
plication:   "Have  you  used,  or  do  you  use, 
tobacco,  chloral,  opium,  or  other  narcotics?' 
answered,  "No,"  which  answer  was  wholly 
false;  and  the  insured,  in  his  application,  had 
agreed  that  his  statements  in  his  application, 
and  those  made  to  the  medical  examiner  of 
the  company,  were  true,  and  part  of  (he  con- 
sideration of  the  contract.     (3)  That  to  the 
question,  "Is  any  application  for  other  in- 
surance now  pending  or  contemplated?"  the 
applicant  answered,   "Yes;    Equitable,  $25,- 
000;""    that  he  further  answered  that  he  had 
an  application  pending  in  the  .aJtna  Insurance 
Company  for  $26,000;    which  answers  were 
false  and  misleading,  and  so  Intended  to-  be 
by  the  insured,  for  within  30  days  thereafter, 
including  the  two  policies  named,  he  obtain- 
ed upwards  of  $200,000  insurance;  and  at  that 
time  be  bad  actually  pending,  with  two  other 
companies  (the  Penn  Mutual  of  Pennsylvania, 
and  Mutual  Life  of  New  Jersey)  applications 
for  policies.    (4)  That  to  a  question  of  the 
medical  examiner,  "Have  you  had  'any  severe 
injury?"  the  Insured  answered,  "No,"  whereas 
In  fact  he  had  been  seriously  Injured  in  a 
railroadi 'accident,  and  also  by  being  ran  over 
by  a  wagon.     (5)  That  he  had  answered  that 
he  had  not  been  attended  by  a  physician  for 


any  ailment  since  childhood,  whereas  he  bad 
been  attended  by  a  physician  the  year  before, 
for' a  serious  ailment  This  plaintiff,  the  ben- 
dflcfary  In  the  policy,  brought  mitt,  and  de- 
fendant filed  an  affidavit  of  defense,  averring, 
In  substance,  the  foregoing  facts,  and  on  the 
issue  thus  made  up  the  case  went  to  trial  be- 
fore a  jury.  The  plaintiff  offered  in  evidence 
,  the  policy.  The  offer  was  objected  to  by  de- 
fendant on  the  ground  that  It  did  not  Include 
the  application,  which,  by  the  policy  itself, 
was  partly  the  consideration  and  contract  the 
two  constituting  the  written  contract.  The 
court  sustained  the  objection.  Thereupon 
plaintiff  offered  the  policy  with  that  part  of 
the  application  containing  eight  questions  and 
answers  thereto  Indorsed  thereon.  This  was' 
objected  to  by  defendant  because  not  accom- 
panied by  the  report  of  the  company's  med- 
ical examiner,  which  It  was  argued  also  form- 
ed part  of  the  consideration  of  the  contract, 
and  was  referred  to  In  the  application.  The 
court  overruled  the  objection,  and  the  policy, 
with  so  much  of  the  application  as  was  in- 
dorsed thereon,  was  read  to  the  Jury.  To 
this  ruling  an  exception  was  sealed  for  de- 
fendant. '  This  evidence  was  followed  by  the 
company's  receipt  for  the  first  annual  pre- 
mium, and  by  the  preliminary  proofs  to  the 
company  of  the  death  of  Insured,  and  plaintiff 
rested.  The  defendant  tfhen  offered  m  evi- 
dence the  medical  examiner's  report,  which 
was  not  Indorsed  on  or  attached  to  the  poli- 
cy. To  this  plaintiff  objected  on  the  ground 
that  not  being  attached  to  the  policy  as  re- 
quired by  the  act  of  11th  of  May,  1881,  It  was 
inadmissible  as  evidence.  The  purpose  of  the- 
offer,  as  stated  by  defendant's  counsel,  was 
to  show  that  the  insured,  In  order  to  obtain 
the  policy,  made  false  statements  as  to  his 
health,  physical  condition,  and  as  to  the  at- 
tendance of  a  physician;  and  that  his  under- 
taking, as  part  of' the  contract,  that  his  an- 
swers should  be  full  and  true,  was  broken. 
The  offer  was  overruled,'  the  court  saying: 
"We  are  of  the  opinion  that  the  paper  offered 
constitutes  a  part  of  the  application  of  the 
insured,  and  not  being  Itself  attached  to  the 
policy,  nor  a  copy  thereof,  as  required  by  the 
statute,  it  is  Inadmissible."  To  this  ruling 
an  exception  was  taken  by  defendant  Oth- 
er offers  were  made,  but  they  were  all  sub- 
ject to  the  same  objection,  and  were  overrul- 
ed. The  case  then  went  to  the  jury,  on  the 
admitted  facts,  the  contract  dn  the  face  of  the 
policy,  death  of  Insured,  and  preliminary 
proofs  to  the  company.  Under  the  Instruc- 
tions of  the  court,  there  was  a  Verdict  for 
plaintiff  in  the  amount  of  the  policy,  and  de- 
fendant appeals,  assigning  twelve  errors. 
They  are  all  determined  by  an  answer  to  the 
one  question:  Was  the  application  admissi- 
ble under  the  act  of  1881? 

The  policy  Is  as  follows:  "Number  33,900. 
Amount,  $25,000.  Premium,  $1,305.00.  'Term, 
27  years.  This  policy  of  assurance  witness-' 
eth,  that  the  State  Mutual  Life  Assurance 
Company  of  Worcester,  In  consideration  o? 
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the  representations  made  In  the  application 
tor  this  policy,  which  are  hereby  made  a  part 
of  this  contract,  and  of  the  payment  of  the 
sum  of  thirteen  hundred  and  five  dollars,  and 
of  the  payment  of  a  like  sum  on  or  before  the 
30th  day  of  January  in  each  year  during  the 
term  of  this  policy,  does  Insure  the  life  of 
Louis  Morris,  of  Washington  county,  of  Wash- 
ington, and  state  of  Pennsylvania,  in  the 
amount  of  twenty-five  thousand  dollars,  for 
the  term  of  twenty-seven  years,  and  does 
hereby  promise  to  pay  said  amount  at  its 
home  office  In  Worcester  to  the  person  whose 
life  Is  hereby  Insured,  or  his  assigns,  on  the 
30th  day  of  January,  A.  D.  1921,  or,  in  the 
event  of  his  death  prior  to  said  date,  to  pay 
said  amount  to  his  wife,  Louise  Morris,  her 
executors,  administrators,  or  assigns,  upon 
satisfactory  proof  of  the  death  of  the  insured, 
after  deducting  therefrom  all  Indebtedness  to 
the  company.  This  policy  shall  be  Incontest- 
able after  two  yean  from  the  date  of  Its  is- 
sue, provided  the  premium  shall  be  paid  as 
agreed."  This  Is  the  whole  of  the  contract 
before  the  jury;  for  that  part  of  the  applica- 
tion indorsed  on  the  policy  and  read  was 
afterwards  stricken  out  by  the  court,  leaving 
the  case  stand  for  plaintiff  on  the  policy  as 
quoted.  The  act  of  1881  is  as  follows:  "All 
life  and  fire  insurance  policies  *  *  •  which 
contain  any  reference  to  the  application  of 
the  insured,  or  the  constitution,  by-laws  or 
other  rules  of  the  company  either  as  forming 
part  of  the  policy  or  contract  between  the 
parties  thereto,  or  having  any  bearing  upon 
said  contract,  shall  contain  or  have  attached 
to  said  policies  correct  copies  of  the  applica- 
tion as  signed  by  the  applicant,  and  the  by- 
laws referred  to,  and  unless  so  attached  and 
accompanying  the  policy,  no  such  applica- 
tion, constitution  or  by-laws  shall  be  received 
In  evidence  in  any  controversy  between  the 
parties  to,  or  Interested  in  the  said  policy,  nor 
shall  such  application  or  by-laws  be  consid- 
ered a  part  of  the  policy  or  contract  between 
such  parties." 

The  first  question  Is,  what  constituted  the 
application?  It  seems  to  us  that  there  can  be 
but  one  answer  to  this,  from  a  mere  Inspec- 
tion of  the  paper.  It  Is  one  sheet  of  paper, 
with  the  contents  Inscribed  and  printed  on 
three  of  the  pages.  The  first  or  outside  page 
reads  thus:  "No.  33,909.  Application.  State 
Mutual  Life  Assurance  Co.  of  Worcester. 
Louis  Morris,  Washington,  Pa.  Amount, 
$25,000.  Date,  January  30th,  1894.  Term, 
27  years.  Age,  52.  Premium,  $1,305.00. 
Occupation,  Manager  and  Superintendent  Re- 
fining Co.  Agent,  J,  D.  Bigger.  Approved 
January  29th,  1894.  A.  G.  Bullock,  Pres." 
This  is  what  appears  as  the  outside  Indorse- 
ment on  the  first  page  of  the  folded  paper. 
The  brief  indorsement,  "Application,"  with 
what  follows,  is  not  the  application,  but  in- 
dexes or  points  to  the  contents  within  as 
the  application,  which  will  be  disclosed  when 
the  paper  is  unfolded.  On  opening  it,  the 
second   page  la   headed   thus:   "Application 


for  Insurance  In  the  State  Mutual  Life  As- 
surance Co.  of  Worcester,  Mass.".  Then  fol- 
low eight  consecutively  numbered  interrog- 
atories to  the  Insured,  all  answered  In  writ- 
ing. Then  follows  this  stipulation:  "L  the 
applicant  for  Insurance,  do  hereby  agree  that 
the  foregoing  answers  and  statements,  and 
also  those  made  to  the  company's  medical 
examiner,  are  true  and  full,  and  are  offered 
as  a  consideration  of  the  policy  contract, 
which  shall  not  take  effect  until  the  first  pre- 
mium shall  have  been  paid  during  my  life 
and  good  health."  Dated  January  26,  1894, 
and  signed  by  the  Insured.  Then  follows 
the  medical  examiner's  report,  on  the  third 
page,  headed,  "Medical  Examiner's  Report," 
which  is  made  up  of  printed  interrogatories 
and  written  answers  from  9  to  41,  inclu- 
sive. It  will  be  noticed  that  the  number  on 
the  second  page  ended  with  8.  These  go  on 
consecutively,  commencing  In  the  examiner's 
report  with  9.  But  the  defendant  Itself,  in 
Its  affidavit  of  defense,  In  effect  averred  that 
the  medical  examiner's  report  formed  part 
of  the  application,  thus:  "Said  plaintiff,  in 
the  statement  filed  In  this  case,  has  not  set 
out  a  full  copy  of  the  policy  of  Insurance 
sued  upon.  That  attached  to  the  said  policy, 
and  forming  part  thereof,  Is  a  copy  of  the 
application  of  Louis  Morris,  the  assured,  for 
the  said  policy  of  insurance  referred  to;  and 
In  and  by  the  said  application  the  said  Louis 
Morris  did  agree,  Inter  alia."  Then  follows 
an  averment  of  false  representation  as  to 
Nos.  5,  6,  and  7  of  that  part  of  the  applica- 
tion on  second  page,  and  Nos.  11,  12,  and  15 
of  the  medical  examiner's  report  on  third 
page;  that  Is,  in  the  omitted  application  the 
Insured  made  six  false  representations,  three 
of  them  to  the  agent,  and  three  to  the  ex? 
aminer;  the  defendant  Itself  making  no  dis- 
tinction between  the  second  and  third  pages 
of  the  paper,  and  terming  the  whole  the  "ap- 
plication." The  whole  paper  Is  clearly  the 
application,  and  was  properly  so  construed 
by  the  court  below.  The  defense,  without 
It,  as  against  the  wife,  the  beneficiary  In  the 
policy,  was  hopeless,  for  the  policy,  by  its 
express  terms,  la  issued  "In  consideration  of 
the  representations  made  In  the  application 
tor  this  policy,  which  are  hereby  made  a  part 
of  the  contract."  Not  being  attached  to  the 
policy,  It  could  not  be  read  in  evidence  by 
defendant  If  not  read,  then  nothing  stood 
between  plaintiff  and  the  verdict  she  got 

It  Is  maintained,  however,  by  appellant 
that,  even  If  the  application  be  excluded, 
nevertheless  suicide  avoided  the  policy,  and 
there  could  be  no  recovery;  therefore  the 
court  erred  In  not  admitting  evidence  as  to 
the  cause  of  death.  Runk's  Ex'rs  v.  In- 
surance Co.,  28  U.  S.  App.  612,  70  Fed.  954, 
and  17  O.  O.  A.  537,  Is  cited  as  sustaining 
this  contention.  It  is  there  decided  that  It 
Is  a  fundamental  condition  of  the  contract, 
although  the  policy  Is  silent  on  the  sub- 
ject that  the  Insured,  while  sane,  will  not 
voluntarily  destroy  his  life.    That  however. 
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is  not  this  case.  We  are  not  called  upon  to 
decide  what  would  hare  been  the-  effect  on 
the  contract  If  the  policy  Itself  had  been 
payable  to  the  Insured,  or  to  his  personal 
representatives.  This  was  payable  to  bis 
wife,  who  had  an  interest  in  his  life;  and 
she  In  fact  paid  the  first  premium,  by  lifting 
the  note  given  by  him  for  it  In  Gibbons  v. 
Gibbons,  175  Pa.  St.,  476,  34  AtL  846,  and 
Matlack  v.  Insurance' Co.,  180  Pa.  St  360,  86 
AtL  1082,  we  have  decided  that  the  insured 
cannot  defeat  the  gift  to  his  wife  by  a 
fraud  upon  her,  or  by  collusively  forfeiting 
it  for  nonpayment  of  premium,  and  then 
having  a  new  one  issued  to  another  benefi- 
ciary. The  point  before  us  has  not  been 
directly  decided  in  this  state,  but  has  been 
In  other  states.  In  Pitch  v.  Insurance  Co., 
50  N.  T.  557,  the  court  says:  "The  policy 
contained  no  stipulation  that  it  should  be 
void  in  case  of  the  death  of  the  insured  by 
suicide.  It  was  not  taken  out  for  the  bene- 
fit of  Pitch  [the  insured],  but  of  his  wife 
and  children.  Although  they  were  bound 
by  his  representations,  and  any  fraud  he 
may  nave  committed,  in  taking  out  the  pot 
icy,  the  policy  having  been  obtained  through 
bis  agency,  yet  they  were  not  bound  by  any 
acts  or  declarations  done  or  made  by  him 
after  the  issue  of  the  policy,  unless  such 
acts  were  in  violation  of  some  condition  of 
the  policy."  This  case  is  followed  in  Darrow 
v.  Society,  116  N.  Y.  537,  22  N.  B.  1083.  We 
are  clearly  of  the  opinion,  that  the  weight 
of  the  authority  is  to  the  effect  that,  where 
the  policy  is  silent  as  to  suicide,  it  will  not 
for  such  act  be  avoided,  as  against  the  wife 
of  deceased,  who  is  the  nominated  benefi- 
ciary. We  have  had  occasion  to  apply  the 
act  of  1881  in  many  cases,  since  its  passage. 
In  Association  v.  Musser,  120  Pa.  St  389, 
14  AtL  157,  we  said  (Paxson,  C.  J.,  render- 
ing the  opinion):  "The  act  of  1881  was  but 
the  exercise  of  the  clearly-recognized  power 
of  the  state  to  regulate  the  mode  by  which 
contracts  shall  be  made  and  proved.  It  is 
a  wise  and  beneficent  act,  founded  upon 
sound  reasons  of  public  policy.  It  affords 
protection  to  persons  who  insure  their  lives 
or  property,  and  can,  injure  no  company  con- 
ducted upon  honest  business  principles." 
Again,  in  Lenox  v.  Insurance  Co.,  165  Pa.  St 
575,  30  AtL  941,  we  again  said  (Mitchell,  J„ 
delivering  the  opinion):  "It  is  well  known 
that  the  evil  aimed  at  in  this  legislation,  was 
the  custom  of  Insurance  companies  to  put 
in  their  blank  forms  of  application  long  and 
intricate  questions  or  statements,  to  be  an- 
swered or  made  by  the  applicant  usually  in 
very  small,  type,  and  the  relevancy  or  ma- 
teriality not  always  apparent  to  the  inexpe- 
rienced, and  therefore  liable  to  become  traps 
to  catch  even  the  innocent  unwary.  The 
general  Intent  was  to  keep  these  statements 
before  the  eyes,  of.., the  insured,  so  that  he 
might  know  his  contract  and,  if  it  contained 
errors,  hare  them  rectified  before  it  became 
too  late."    To  the  same  effect  are  Hebb  v. 


Insurance  Co.  (Pa.  Sup.)  20  A-Q.  887,  and  In- 
surance Co.  v.  Oberholtzer,  172  Pa.  St.  223,  32 
AtL  1105.  So  that -the  construction  of  the 
act  of  1881  is  settled  by  a  number  of  care- 
fully considered  Judgments.  If  the  act 
seems  to  work  Injustice  to  this  appellant  it 
is  not  real,  but  only  apparent  All  any 
suitor  can  demand  of  a  court  Is  justice  ac- 
cording to  law.  The  law,  in  justice  to  all 
Insurers,  directs  all  companies  to  attach  to 
their  policies  a  eopy  of  the  application.  Fail- 
ing in  this,  a  penalty  is  imposed.  To  hold 
otherwise  In  a  particular  case  would  be  in. 
the  teeth  of  the  law,  for  It  makes  no  excep- 
tion because  of  a  particular  hardship.  We 
see  no  reason  why  this  company  should  be 
exempt  from  the  penalty  for  its  gross  neg- 
lect to  obey  the  plain  injunction  of  an  act  of 
assembly.  All  the  assignments  of  error  are 
overruled,  and  the  judgment  i»  affirmed. 

WILLIAMS,  J.  {dissenting).  The  act  of 
assembly  on  which  this  judgment  1b  made  to 
rest  was  Intended  to  protect  the  Insured 
against  technical  and  unconscionable  de- 
fenses made  by  the  Insurance. companies,  by 
setting  up,  conditions,  exceptions,  and  pro- 
visions to  which  the  attention  of  the  Insured 
had  never  been  called.  Such  defenses  were 
without  merit  and  operated  unjustly,  as  a 
general  rule.  Its  operation  ought  not  to  be 
extended  beyond  the  mischief  to  be  reme- 
died, and  its  own  legitimate  purpose.  The 
opinion  of  the  majority  seems  to  me  to  be  an 
extension  of  the  application  of  this  statute 
beyond  its  letter  and  its  spirit  to  the  exclu- 
sion of  a  meritorious  defense  against  an  ob- 
viously fraudulent  claim  devised  and  exe- 
cuted by  the  insured.  I  cannot  concur, 
therefore,  la  this  judgment 

MITCHELL,  J.,  concurs  In  this  dissent 


(184  Pa.  St.  334) 

LAUTNEB  et  al.  v.  KANN. 

(Supreme  Court  of  Pennsylvania.    Tan.  8, 
1898.) 

Witxmsbs—  Cbsdibimtt— Hiuum  op  Damages 

—Breach  ot  Contract— ArraAL— 

Harmless  Error. 

1.  The  credibiHty  of  a  witness  is  for  the  jury, 
and  they  are  not  bound  to  accept  his  statements 
because  he  is  unimpeached  and  uncontradicted 
by  other  witnesses. 

2.  An  incorrect  'Instruction  as  to'  the  measure 
of  damages  for  breach  of  contract  was  harm- 
less error  where  the  jury  found  that  there 
was  no  contract. 

8.  Where  there  is  a  failure  to  deliver  goods 
according  to  the  contract,  the  measure  of  dam- 
ages is  the  difference  between  the  contract  price 
and  the  market  price  at  the  time  of  the  failure. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  Joseph  Lautner  and  another,  ex- 
ecutors of  the  estate  of  A.  Holstcin,  deceased, 
against  W.  L.  Kann.  From  a  judgment  for 
plaintiffs,  defendant  appeals.    Alfirmed, 
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8.  Schdyer,  -9A,  fl.  B.  Schoyer,  and  William  1 
Kaufman,  for  appellant.  J.  8.  &  E.  Q.  Fer-  I 
guson  and  Cohen  &  Israel,  for  appellees. 

FELL,  J.  The  action  was  on  a  book  ac- 
count for  goods  Sold.  The  defendant  attempt- 
ed to  establish,  as  a  set-off  to  the  plaintiffs' 
demand,  a  claim  for  damages  for  breach  of  a 
contract  to  furnish  other  goods,  and  at  the 
trial  the  main  question  was  whether  the  con- 
tract alleged  by  the  defendant  had  been  made. 
The  contract  set  up  was  oral,  and  the  only 
witness  called  to  establish  it  failed  to  define 
its  terms  with  clearness  or  accuracy.  The 
court  left  It  to  the  Jury  to  determine  whether 
a  contract  had  been  entered  Into,  and,  If  so, 
what  were  Its  terms.  This  action  of  the  court 
is  assigned  as  error,  and  the  appellant  con- 
tends that  as  the  credibility  of  the  witness  had 
not  been  attacked,  nor  his  statement  contra- 
dicted by  other  witnesses,  the  court  should 
have  determined  whether  a  legal  contract  had 
been  entered  Into.  This  position  Is 'not  ten- 
able. The  credibility  of  a  witness  is  for  the 
Jury,  and  they  are  not  bound  to  accept  his 
statements  because  he  is  unimpeached  and  un- 
contradicted by  other  witnesses.  He  may  Im- 
peach and .  contradict  himself  on  the  witness 
stand,  or  the  jury  may  believe  that  he  Is  hon- 
estly mistaken.  •  His  manner,  the  motive  or 
bias,  the  Inherent  improbability  of  his  story 
or  the  want  of  accurate  recoliectloh,  may  dis- 
credit his  testimony  and  Justify  a  Jury  in  dis- 
regarding it  altogether.  The  question  is  for 
the  Jury,  and  not  for  the  court  Different  con- 
.  tracts  were  set  up,  a  general  contract  to  sett 
the  whole  product  of  the  tannery  of  certain 
kinds  of. leather,  and  subsequent  independent 
contracts  based  on  the  acceptance  of  specific 
orders.  If  there  was  a  breach  of  these  con- 
tracts, no  date  could  be  fixed  by  the  court 
which  could,  furnish  a  standard  of  price  for 
the  assessment  of  damages,  as  the  breaches 
occurred  at  different  dates.  If  there  was  a 
failure  to  deliver,  the  measure  of  damages 
was  the  difference  between  the  contract  price 
and  the  market  price  at  the  time  of  the  fail- 
ure. But,  as  the  Jury  found  that  no  contract 
had  been  made,  the  defendant  was  not  harme'l 
by  the  instruction  given,  and  it  la  useless  fur- 
ther to  consider  the  subject.  •  The  judgment 
is  affirmed. 


(184  Pa.  St.  180) 
PITTSBURGH  &  B.  TRACTION  CO.  ▼. 

MONONGAHElA  BRIDGE  CO. 
(Supreme  Court  of  Pennsylvania.     Jan.  3, 
.    1888.) 

COHTRAOTS^-RlGHT  to  PlTMBNTS. 

A  traction  company  which  furnished  a 
bridge  company  with  funds  to  reconstruct  Its 
bridge,  so  as  to  allow  ;the  traction  company  to 
run  its  cars  thereon,  with  agreement  that  said 
money  be  considered  payment  of  fees'  in  ad- 
vance, with  provision  fer '-settlement  at  end 
of  40  years  of  any  balance,  cannot  recover  of 
the  bridge  company,  any  of  such  amount  ad- 
vanced, because  of  the  fact  that  a  city  pur- 
chases all1  thfe  stock  of  the'  bridge  company.'  - 


Appeal  from  court  of  common  pleas,  Alle- 
gheny cottnty. 

Action  by  the  Pittsburgh  &  Birmingham 
Traction  Company  against  the  Monongahela 
Bridge  Company.  Judgment  for  defendant 
Plaintiff  appeals.    Affirmed. 

The  opinion  of  the  court  below  is  as  fol- 
lows: 

"Without  entering  Into  detail  as  to  the 
powers  of  the  plaintiff  and  defendant  under 
their  respective  charters,  It  Is  sufficient  to  say 
that  under  the  facts  agreed  upon,  and  here- 
with returned  and  made  a  part  hereof,  they 
were  fully  authorized  by  their  charters  to  do 
all  the  acts  and  to  enter  Into  all  the  agree- 
ments involved  in  the  disposition  of  this  case. 
The  contracts  between  the  defendant  and 
plaintiff  were  admittedly  such'  as  they  could 
make,  and,  In  pursuance  thereof,  the  defend- 
ant reconstructed  its  bridge  so  as  to  provide 
a  good  and  sufficient  passage  or  roadway,  to 
enable  cars  to  cross  upon  double  tracks,  pro- 
pelled by  electricity  or  traction,  according  to 
the  plans  and  specifications  made  part  of  said 
contracts.  Under  said  agreements  the  plain- 
tiff was  to  furnish  the  money  to  defendant 
with  which  the  defendant  was  to  pay  the 
cost  of '  reconstruction,  not  exceeding  f  185,- 
000,  to  wit  $60,000  to  be  deposited  by  th» 
plaintiff  to  defendant  at  the  time  of  the  exe- 
cution of  the  contract,  an  additional  install- 
ment of  $50,000  to  be  deposited  in  like  man- 
ner upon  three 'days'  notice  in  writing  from 
the  treasurer  of  defendant  'in  order  to  meet 
the  payments  for  said  reconstruction,'  etc., 
and  to  be  checked  out  and'  used  for  that  pur- 
pose by  said  treasurer  of  the  party  of  the 
first  part  '  And  the  money  thus  paid  by  said 
party  of  the  second  part  (plaintiff)  is  to  be  in 
payment  of  tolls  in  advance  for  crossing  said 
bridge  by  the  cars  of  said  party  of  the  second 
part,  and,  being  advanced,  is  to  bear  a  re- 
bate, drawback,  or  Interest  at  the  rate  of  5 
per  cent  per  annum,  to  cbhimence  to  run  as 
Boon  as  the  cars  are  in  operation  and  run- 
ning over  the  bridge;-  but  this  money  advan 
eed  as  tolls,  and  the  rebate,  drawback,  or 
interest  thereon,  Is  to  be  recouped  or  offset  and 
liquidated  by  tolls,  In  the  following  man- 
ner! The  tolls  shall  be  7*4  cents  for  a  single 
trip  or  passage,*'  etc.  Then  follows  a'  provi- 
sion'' 'that  the  tolls  shall  aggregate  hot  less 
than' $15,000  per  annum  for  7  years,  and  $17,- 
000  thereafter  during  the  term  of  the  con- 
tract, and  another  in  reference  to  settlements 
every  six  months.  The  agreement  then  de- 
clares: 'Sixth.  It  is  understood  and  agreed 
that  tills  contract  shall  expire  at  the  end  of 
40  years  from  this  date,  and,  If  the  amount 
expended  for  reconstruction  is  riot1  then  fully 
extinguished  by  reason  of  Increased  revenue 
from  said  tolls,  the  unpaid  portion  shall  be 
canceled.'  The  cost  of  the  reconstruction  of 
the  bridge  by  defendant  exceeded  $200,000. 
The  plaintiff  fully  complied  with  Its  portion  of 
the  contracts,  and  have  ever  since  been  using 
said  bridge  as  provided  for  in  Said  contracts, 
and  the  defendant  has  also  fully  carried  out  Its 
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part  of  the  same,  and  now  arers  that  It  la 
wining  and  able  to  continue  to  do  so.  It  ap» 
pears,  however,  that  In  April,  18961  "0*  city 
of  Pittsburgh  purchased  and  paid  for  the  en- 
tire capital  stock  of  the  bridge  company  (and 
that  the  same,  except  IS  shares,  which  Is  in 
the  name  of  IS  of  the  officials  of  the  city,  hav- 
ing one  share  each,  Is  now  held  In  the  name 
of  said  city),  subject  to  the  rights  arising  un- 
der said  contracts,  and  also  a  mortgage  up- 
on the  bridge  Itself.  Of  course,  whether 
there  was  an  agreement  to  that  effect  In 
terms  or  not,  the  eity,  in  purchasing  the  stock 
as  It  did,  would- take  It  subject  to  the  obliga- 
tions of  the  bridge  company  arising  under 
the  agreements  referred  to. 

"The  question  now  arises,  has  the  plaintiff 
a  right  to  recover  back  a  portion  of  the  money 
advanced  by  it  to  the  defendant?  The 
amount  (if  anything)  Is  admitted  to.be  $152,- 
583.31,  with  interest  from  12th  of  April,  1896. 
It  may  possibly  be  that  the  franchises  of  the 
defendant  company  are  no  longer  In  exist- 
ence, and  that  all  the  city  gets  by  the  pur- 
chase of  the  stock  is  nothing  more  than  she 
would  have  gotten  under  condemnation  pro- 
ceedings under  the  act  of  assembly,  and  that 
in  fact  there  is  no  bridge  company,  except 
the  one  from  which  the  city  purchased,  but, 
if  so,  bow  can  it  affect  the  case  in  favor  of 
plaintiff?  It  sues  defendant  aa  the  rightful 
corporate  company.  We  cannot  inquire,  so 
far  as  I  can  see,  what  right  we  have  to  In- 
quire Into  who  constitute  the  stockholders. 
A  judgment  against  the  company  would  be 
good  against  whoever  owns  the  stock,  and 
the  question  as  to  whether  there  is  any  long- 
er a  corporation  vested  with  the  franchises 
of  the  Monongahela  Bridge  Company  cannot 
be  tried  In  this  proceeding.  The  simple  ques- 
tion appears  to  be  whether  the  defendant,  as- 
suming it  to  be  to  all  Intents  and  purposes 
the  Monongahela  Bridge  Company,  having 
all  Its  charter  rights,  and  being  bound  by  its 
contracts,  is  liable  to  refund  plaintiff  the 
money  claimed  by  It.  Of  course,  if  any  set 
of  individuals  had  purchased  the  stock,  the 
claim  would  have  no  force  whatever;  and  I 
do  not  see  how  we  can  here  treat  this  as  any 
other  than  the  ordinary  sale  of  all  the  stock 
of  a  corporation  by  one  set  of  owners  to  an- 
other. Whether  or  not,  under  condemnation 
proceedings,  where  the  actual  value  of  the 
bridge  and  its  franchises  could  have  been  tak- 
en, the  lien  of  the  mortgage,  and  all  other 
contract  rights  would  have  devested,  and,  If 
so,  the  right  of  parties  interested  to  be  com- 
pensated out  of  the  fund,  is  apart  from  any- 
thing involved  In  this  case,  and  is  not  entitled 
to  our  consideration.  The  act  contemplates 
acquisition  by  agreement,  and  there  seems  to 
be  no  restriction  upon  the  city  making  Its 
own  terms.  And  even  If  we  treat  this  as  a 
purchase  by  the  city  of  the  corpus  of  the 
bridge  only,  without  the  franchises  belonging 
to  the  company,  passing  by  the  sale,  It  seems 
to  me  that  the  plaintiff  would  have  no  right 
to  recover  in  this  action.     Bo,  whether  we 


treat  this  as  a  case  against  the  legally  con- 
stituted Monongahela  Bridge  Company,  of 
which  the  city  Is  the  stockholder,  or  as  sub- 
stantially a  suit  against  the  city  as  the  pur- 
chaser of  the  mere  physical  structure  per- 
taining, to  the  bridge,  I  am  ef  opinion  that 
plaintiff  cannot  recover,  and  therefore  is  en- 
titled to  judgment  against  plaintiff  in  favor 
of  defendant,  with  costs  of  suit.  The  points 
of  law  submitted  by  the  defendant  are  all  af- 
firmed." 

J.  S:  ft  EL  Q.  Ferguson  and  A.  W.  Duff,  for 
appellant  James  H.  Beat,  Clarence '  Bur- 
leigh, and  D.  T.  Watson,  for  appellee. 

PBB  CURIAM.  By  agreement  duly  filed, 
trial  by  jury  was  dispensed  with,  and  the  de- 
cision of  this  case  submitted  to  the  court  be- 
low, under  the  provisions  of  the  act  of  April 
22,  1874  (P.  L.  109).  A  careful  consideration 
of  the  record  has  convinced  us  that  the  gen- 
eral conclusion  reached  by  the  learned  presi- 
dent of  the  common  pleas  Is  correct,  and 
hence  there  was  no  error  in  entering  judg- 
ment in  favor  of  the  defendant  In  any 
view  that  can  be  reasonably  taken  of  the 
facts,  the  plaintiff  company  was  not  entitled 
to  recover.  We  find  nothing  in  any  of  the 
questions  Involved  in  the  specifications  of 
error  that  requires  special  notice.  Judgment 
affirmed. 

OH  Pa.  Bt  *M) 

WETTENGBL  v.  GORMLEY  et  aL  (two 
.  cases). 

(Supreme  Court  of  Pennsylvania.    Jan.  8, 
1898.) 

On.  Lbasss— Dsvrea  or  Laxd— Rights  aha  Lia« 
BILlTtBS  or  Dbvisbbs. 

L  During  the  term  of  an  oil  lease  of  three 
contiguous  farms,  embracing  600  acres,  the  les- 
sor died,  having  devised  the  farms  to  three  dif- 
ferent persons.  The  lease  provided  that  all  its 
conditions  should  extend  to  the  parties'  heirs, 
executors,  and  assigns.  Held,  that  each  devisee 
was  entitled  to  share  in  the  royalties  in  the 
proportion  that  the  land  devised  to  him  bears 
to  the  whole  tract,  though  the  wells  were1  all 
on  one  farm. 

2.  In  such  case  the  loss  of  rental  value  of  one 
of  the  farms,  caused  by  operation  of  the  wells, 
should  be  deducted  from  the  three  devisees  in 
proportion  to  their  ownership  of  the  surface. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Two  actions,  heard  together,— one  by  Al- 
bert 0.  Wettengel,  guardian  of  Annie  Lock- 
hart  and  other  mjnors,  against  James  T. 
Gormley  and  others;  and  the  other  by  Annie 
B.  Wettengel  against  the  same  defendants. 
From  the  decree,  plaintiffs  appeal.  Modi- 
fied. 

J.  8.  ft  B.  G.  Ferguson,  for  appellants.  J. 
McF.  Carpenter,  for  appellees. 

WILLIAMS,  J.  These  cases  depend  upon 
the  same  question.  The  parties  were  before 
us  on  that  question  In  1893,  and  the  case  is 
reported  in  160  Pa.  St  559,  28  Atl.  934.  It 
is  frankly  conceded  by  counsel  for  defend- 
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ants  that,  If  the  rale  laid  down  In  that  case 
Is  to  be  adhered  to,  it  rules  these.  In  def- 
erence to  the  decided  views  of  the  learned 
judge  of  the  court  below,  and  the  earnest 
request  of  counsel,  we  hare  listened  to  what 
is  substantially  a  reargument  of  Wettengel 
v.  Gormley,  160  Pa.  St  559,  28  Atl.  934,  and 
have  undertaken  to  re-examine  the  reasons 
on  which  our  decision  In  that  case  rests. 
The  facts  upon  which  the  controversy  arises 
are  in  no  doubt,  but  need  to  be  stated,  in  or- 
der that  the  precise  point  in  question  may 
be  seen.  In  July,  1888,  James  Gormley  was 
the  owner  of  three  contiguous  farms,  con- 
taining, together,  nearly  600  acres  of  land. 
He  made  an  oil  and  gas  lease  of  the  600 
acres,  as  a  single  body,  to  Tomlinson,  for 
the  term  of  15  years,  reserving  a  royalty  of 
one-eighth  part  of  the  oil  produced.  This 
lease  gave  Tomlinson  the  exclusive  right  to 
bore  and  operate  for  oil  upon  the  entire  600 
acres  daring  the  term  of  15  years,  and  bound 
him  to  conduct  operations  under  the  leaBe 
in  such  manner  as  to  Interfere  as  little  as 
possible  with  operations  by  the  lessor  and 
his  tenants  in  the  cultivation  of  the  surface. 
It  closed  with  a  stipulation  providing  that 
"all  conditions  between  the  parties  hereto 
shall  extend  to  their  heirs,  executors,  or  as- 
signs." The  legal  operation  of  this  lease,  as 
between  the  lessor  and  the  lessee,  "their 
heirs,  executors,  or  assigns,"  was  to  sever 
the  leasehold  from  the  freehold  estate. 
Thereafter  the  exclusive  right  of  access  to 
the  oil-bearing  stratum  was  in  the  lessee, 
whose  duty  It  was  to  develop  and  operate 
the  leasehold  estate  for  oil  and  gas.  The 
exclusive  right  to  cultivate  the  surface,  sub- 
ject to  the  easement  created  upon  and  over 
it  in  aid  of  the  operations  of  the  lessee,  was 
in  the  lessor  and  his  tenants.  A  sale  of  the 
freehold  to  any  person  having  notice,  actual 
or  constructive,  of  the  lease,  would  have 
been  subject  to  its  provisions,  and  would  in 
no  way  have  impaired  the  rights  or  interest 
of  the  lessee.  The  purchaser  would  have 
taken  Just  the  estate  his  vendor  was  com- 
petent to  convey,  and  he  would  have  held  it 
subject  to  the  terms  of  the  lease  In  every 
particular.  The  estates  were  separate,  in- 
dependent, and  in  independent  hands.  The 
one  was  personal,— an  estate  for  years.  The 
other  was  real,— a  fee  simple.  The  right  to 
receive  or  demand  the  rent  was  a  chose  in 
action,  that  would  fall,  under  our  intestate 
laws,  to  the  personal  representative  of  a  de- 
cedent The  heir  could  not  disturb  or  inter- 
fere in  any  manner  with  the  production  of 
oil  or  gas,  pending  the  settlement  of  the  es- 
tate of  the  testator,  or  with  the  collection  of 
the  royalties.  But  Gormley  made  a  will,  by 
the  terms  of  which  he  severed  the  600  acres 
into  three  tracts  or  farms,  and  devised  one 
of  these  to  each  of  his  three  children.  They 
took  the  title  precisely  as  the  testator  held 
it  subject  to  all  the  provisions  of  the  lease. 
As  between  themselves,  the  division  of  the 
surface  was  absolute;  but  as  to  the  holder 


of  the  leasehold,  each  took  the  part  devised 
to  him,  subject  to  the  common  burden, 
which  had  been  put  upon  the  entire  body 
of  the  land  as  a  single,  undivided  tract  con- 
taining 600  acres,  more  or  less.  As  the 
lease  covered  all  the  land,  so  the  rent  may 
be  said  to  Issue  from  each  and  every  part 
of  it  The  royalties  belonged  to  the  owners 
of  the  600  acres,  and  not  to  the  owner  of 
any  subdivision  of  it  But  as  we  have 
seen,  the  royalties  were  personal.  They 
were  not  disposed  of  by  Gormley's  wttl. 
They  were  not  even  referred  to  in  It  The 
Intestate  laws  must,  In  such  case,  be  look- 
ed to  for  the  disposition  of  this  very  con- 
siderable part  of  his  estate.  The  children 
hold,  together,  all  the  acreage  that  is  cover- 
ed by  the  lease,  and  each  should  receive 
such  share  of  the  royalty  as  his  or  her  share 
of  the  land  bears  to  the  whole  tract  covered 
by  the  lease.  It  does  not  matter  In  what 
acre  or  hundred  acres  the  wells  may  be  situ- 
ated. The  royalties  are  not  payable  by  the 
acre,  nor  by  the  farm,  into  which  the  sur- 
face may  be  divided,  but  upon  the  total  pro- 
duction, whenever,  within  the  600  acres,  the 
production  may  take  place.  There  Is  no  es- 
cape from  this  proposition.  The  cleaver  of 
the  testator,  applied  by  the  terms  of  his  will 
for  the  division  of  the  lands  between  his 
children,  made  a  clean-cut  separation  of  the 
shares  of  each  down  till  the  leasehold  was 
encountered.  There  its  descent  was  arrest- 
ed until  the  term  created  by  the  lease  ex- 
pires. When  that  occurs,  Its  downward 
course  will  be  Instantly  resumed,  and  the 
severance  of  the  freehold  and  Its  minerals 
will  be  complete.  The  further  reflection  be- 
stowed upon  this  question  has  in  no  sense 
shaken  our  confidence  In  Wettengel  v.  Gorm- 
ley, 160  Pa.  St.  559,  28  Atl.  934.  We  adhere 
to  it 

There  Is,  however,  one  new  question  raised 
-in  these  cases.  It  is  whether  the  injury 
done  to  any  one  of  these  devisees  upon 
whose  surface  the  wells  may  happen  to  be, 
should  not  be  borne,  as  the  benefit  Is  shared. 
In  equal  proportions,  by  the  three  devisees 
of  James  Gormley.  The  learned  judge  of 
the  court  below  so  held.  He  found,  as  a 
fact  that  the  injury  done  the  defendant  In 
the  reduction  of  the  rental  value  of  his  part 
of  the  600  acres  was  $200  per  annum,  and 
had  been  for  three  years  prior  to  his  decree; 
and  he  found,  as  a  conclusion  of  law,  that 
this  sum  of  $600  for  three  years'  loss  upon 
rentals  should  be  deducted  from  the  royal- 
ties before  division.  This  conclusion  we  are 
not  disposed  to  disturb.  It  is  equitable  In 
its  operation.  But  the  defendant  has  his 
share  of  the  benefit  arising  from  the  produc- 
tion of  the  oil,  and  should  bear  his  share  of 
the  loss  of  rental  resulting  from  its  produc- 
tion. As  to  the  finding  that  "It  will  require 
time  and  expense,  depending  largely  upon 
the  number  of  wells  that  may  have  been 
drilled,"  to  restore  the  surface  to  a  proper 
condition  after  the  lease  has  ended,  we  see 
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no  reason  to  doubt  that  the  learned  Judge  la 
correct;  and  It  may  be  that  the  sum  he  flxea 
upon,  via.  |200  per  well,  will  be  required  for 
this  purpose,  but  It  Is  certainly  not  demand- 
able  now.  The  lease  has  some  years  to  run. 
Meantime  the  defendant  will  be  fully  reim- 
bursed for  any  loss  he  sustains  because  of 
the  operations  under  It  by  the  allowance  for 
loss  of  rental  resulting  from  such  operations. 
The  cost  of  repairing  Injuries  to  the  realty 
can  be  considered  when  the  time  for  enter- 
ing on  such  repairs  approaches.  The  decree 
requiring  an  account  for  royalties  Is  affirm- 
ed. The  calculation  should  be  modified  to 
meet  the  requirements  of  this  opinion.  The 
$600  loss  of  rental  should  be 'deducted  from 
the  three  devisees  In  proportion  to  their 
ownership  of  the  surface,  and  the  cost  of 
repairs  omitted  from  the  calculation  until 
such  time  as  the  approaching  termination  of 
the  lease  makes  it  possible  Intelligently  to 
consider  the  subject 


(184  Pa.  St.  339) 

In  re  COWAN'S  ESTATE. 

Appeal  of  DU  BOIS. 

(Supreme  Court  of  Pennsylvania.    Jan.  8. 

18880 

Estate  of  Decedents— Presenting  Claims 

— Findings  of  Fact. 

1.  The  proviso  to  Act  March  29,  1832,  f  19, 
declaring  that  when  there  shall  be  insufficient 
assets  to  pay  all  decedent's  debts  the  orphans' 
court  shall  appoint  creditors  to  adjust  the  pro- 
portions of  the  assets  among  the  creditors,  "pro- 
vided, •  •  •  that  no  creditor  who  shall  neg- 
lect or  refuse  to  exhibit  his  account  *  *  • 
within  12  months  after  public  notice  *  *  * 
in  •  •  •  newspapers  published  in  the  coun- 
ty in  which  letters  testamentary  *  *  •  may 
have  been  granted,"  is  directory  merely;  and  a 
decree  for  distribution  is  properly  opened  to  let 
in  a  belated  creditor,  who  lived  at  a  distance, 
and  had  no  knowledge  of  the  proceedings  to 
audit,  where  other  creditors  have  no  superior 
equity. 

2.  Findings  of  fact,  especially  where  involv- 
ing credibility  of  witnesses,  will  not  be  disturb- 
ed unless  manifestly  erroneous. 

Appeal  from  orphans'  court,  Allegheny  coun- 
ty. 

Accounting  by  Margaret  A.  Cowan,  execu- 
trix of  William  G.  Cowan,  deceased.  From 
the  decree  in  the  matter  of  the  audit  of  the 
account,  John  £3.  Du  Bois,  a  claimant  against 
the  estate,  appeals.     Affirmed. 

Geo.  L.  McCleary,  A  V.  D.  Watterson,  and 
A.  B.  Reid,  for  appellant  John  S.  Bobb  and 
IVm.  H.  McClung,  for  Samuel  Crawford. 

DEAN,  J.  William  G.  Cowan,  of  Allegheny 
county,  died  on  25th  of  May,  1896,  leaving,  to 
Survive  him,  a  widow,  Margaret  A.  Cowan,  a 
eon,  John  L.,  and  a  minor  daughter,  Nannie. 
On  the  17th  of  September,  1894,— about  eight 
months  before  his  death,— he  made  his  will. 
Evidently  he  believed  himself  then  to  be  pos- 
sessed of  a  considerable  estate,  for  he  gave, 
to  his  wife,  Margaret  all  his  personal  prop- 
erty and  his  residence.    To  his  daughter,  Nan- 


nie, he  bequeathed  the  sum  of  $6,000,  to  be 
paid  her  when  she  attained  her  majority.  He 
then  gave  all  the  residue  of  his  estate  to  his 
wife  and  son,  John,  to  be  equally  divided  be- 
tween them,  and  appointed  them  executors  of 
his  will.  As  It  turned  out  the  estate  was 
largely  insolvent  For  some  time  before  his 
death,  he  had  been  in  partnership  with  his  son 
In  a  wholesale  lumber  business  In  Pittsburg. 
On  his  death  his  widow  and  son  continued  the 
partnership  in  the  old  firm  name  of  William 
G.  Cowan  &  Son,  but  a  new  set  of  books  was 
opened,  and  all  the  transactions  of  the  new 
firm  were  kept  In  the  new  books,  whether  they 
related  to  the  old  or  new  Indebtedness.  Print- 
ed notices  were  mailed  to  all  having  dealings 
with  the  old  firm,  announcing  the  death  of  the 
senior  partner;  that  John,  the  surviving  part- 
ner, would  adjust  the  partnership  accounts; 
and  that  a  new  partnership  had  been  formed 
by  Mrs.  Cowan  and  her  son  for  toe  continua- 
tion of  the  business.  Notice  of  the  granting 
of  letters  testamentary,  In  the  usual  form, 
was  duly  given  by  publication  In  the  Pitts- 
burg Dispatch  once  a  week  for  six  successive 
weeks  from  the  13th  of  June,  1895.  Before 
the  death  of  the  father,  W.  G.  Cowan  &  Son 
had  delivered  to  Samuel  Crawford  promissory 
notes  amounting  to  $2,210.58.  They  also  owed 
him  a  balance  on  open  account  of  $1,551.08. 
The  notes  given  by  the  old  firm  were  paid. 
The  open  account  was  closed  by  delivering  to 
Crawford  notes  of  the  new  firm.  The  old 
firm  had  also  entered  Into  a  contract  on  8th 
of  March,  1895,— more  than  two  months  before 
the  father's  death,— with  D.  Wheeler,  of  Keyn- 
oldsvllle,  for  the  purchase  of  over  2,000,000 
feet  of  lumber  In  stock  at  Keynoldsville,  at 
the  price  of  $7.50  per  1,000,  board  measure, 
free  on  board  cars,  the  lumber  to  be  shipped, 
as  ordered  by  Cowan  &  Son,  to  be  paid  for  by 
two  notes  in  advance,  each  of  $1,000,  at  three 
and  four  months;  these  to  be  credited  on 
first  shipments,  and  thereafter  the  shipments 
to  be  paid  for  monthly  with  three-months 
notes.  At  the  death  of  William  G.  Cowan, 
the  old  partnership  owed  Wheeler  on  this  con- 
tract $4,312.32,  for  which  Wheeler  held  four 
$1,000  three-months  notes  not  yet  due.  The 
balance— $312.32— stood  as  an  open  account 
The  first  two  notes  for  the  advance  payment 
were  paid  at  maturity.  The  other  two  were 
taken  up  with  notes  of  the  new  firm,  and 
these  were  several  times  renewed  In  part,  and 
part  paid.  Wheeler  continued  the  shipments 
up  until  after  August,  1896,  his  total  shipments 
being  1,800,000  feet,  and  the  contract  price  of 
same  $14,474.90,  of  which  amount,  as  before 
noticed,  $4,312.32  had  been  shipped  In  the 
lifetime  of  W.  G.  Cowan.  The  claim  of  this 
appellant  Is  on  judgment  295,  October  term, 
1806,  for  $1,812.18,  against  W.  G.  Cowan,  de- 
ceased, and  the  amount  is  not  contested.  He 
alleges  the  Crawford  claim  should  be  wholly, 
and  the  Wheeler  claim  in  large  part,  treated 
as  debts  of  the  new  firm,  and  are  not  entitled 
to  share  in  this  distribution.  The  new  firm 
failed  about  March,  1S96,  and  la  conceded  to 
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be  altogether  insolvent.  Whatever  may  have 
been  the  value  of  the  interest  of  William  G. 
Cowan  In  the  old  firm  on  25th  Of  May,  1865, 
by  the  action  of  the  executors  and  surviving 
partner,  in  blending  the  accounts  of  the  old 
with  those  of  the  new  firm,  that  value  seems 
to  have  wholly  disappeared.  On  10th  of  Oc- 
tober, 1890,'  in  obedience  to  a  citation,  Mar- 
garet Cowan,  one  of  the  executors,  filed  her 
first  and  final  account,  showing  a  balance,  tor 
distribution  of  $4,088.90.  This  was  made  up 
of  |200  personal  property,  and  $4^500,  an  inter- 
est of  decedent  in  another  partnership,  from 
which  was  deducted  the  ordinary  expenses  of 
administration.  On  November  21,  1896,  John 
L.  Cowan,  her  co-executor,  also  filed  his  first 
and  final  account  He  charges  himself  with 
receiving  $56,751.04.  This  is  made  up  of  cash 
on  hand,  $72630;  bills  receivable,  $3,392.08; 
accounts  receivable,  $4,392.66;  cash  from  part- 
nership Interest  of  decedent  in  Self  ert,  Cowan 
&  Hamilton,  $4,500;  Interest  in  Cowan,  Ah- 
lers  &  Co.,  $4,800.  He  then  claims  credit  for 
$66,859.33,  leaving  a  balance  due  him  of  $108.- 
29.  Exceptions  were  filed  to  both  accounts, 
and,  after  notice  to  creditors,  Margaret's  was 
audited  by  Judge  Over  on  January  19,  1897, 
and  decree  entered  January  25,  1897.  By 
this  decree,  after  paying  expenses  of  audit, 
and  all  proven  claims  of  creditors,  there  was  a 
balance  of  $663.90,  which  was  awarded  to  Nan- 
nie J.  M.  Cowan,  the  minor  daughter,  on  ac- 
count of  her  legacy.  Neither  the  Crawford 
nor  Wheeler  claim  was  laid  before  the  audit- 
ing judge  at  this  hearing.  He  directed  that 
the  schedule  amounts  be  paid  the  distributees, 
unless  an  appeal  was  taken  within  20  days. 
Within  that  time,  on  February  3, 1897,  Wheel- 
er presented  his  petition  to  the  court,  praying 
that  the  decree  be  opened,  and  that  he  be  al- 
lowed to- prove  his  claim.  The  petition  set  out 
an  Indebtedness  of  W.  G.  Cowan  &  Son,  the 
old  firm,  unpaid,  of  $2,287.71;  that  petitioner 
was  a  resident  of  Reynoldsville,  Jefferson  coun- 
ty; that  he  had  had  no  notice  of  the  filing  of 
the  executor's  account,  nor  of  the  audit;  that 
the  first  knowledge  he  had  of  the  adjudication 
was  the  final  decree.  A  citation  was  awarded 
to  the  executors  and  other  creditors  to  appear 
and  show  cause  why  the  decree  should  not  be 
opened,  to  which  answers  were  made  by  the 
executrix  and  Du  Bbis,  this  appellant,  averring 
the  estate  was  not  indebted  to  Wheeler,  and 
further  denying  his  right  to  come  In  on  the 
fund  after  audit  and  final  decree,  because  he 
had  not  delivered  to  the  executors,  within  12 
months  from  publication  of  issue  of  letters  tes- 
tamentary, a  statement  of  his  claim.  After- 
wards, on. April  13,  1897,  Crawford  presented 
a  similar  petition,  to  which  a  like  answer  was 
made  by  the  executrix  and  creditor.  The  au- 
diting judge,  after  hearing,  opened  the  decree 
and  passed  on  the  claims.  His  action  was 
founded  on  a  rule  of  the  orphans'  court,  as 
follows:  "Exceptions  may  be  filed  by  leave 
of  court  to  any  adjudication  of  audit,  within 
twenty  days  after  such  adjudication  shall  have 
been    entered."    As  Wheeler's   petition    was 


presented,  within  the  20  days,  and  Crawford's 
while  proceedings  were  pending  on  that  peti- 
tion, the  learned  auditing  judge  was  of  opin- 
ion that,  although  Crawford  and  Wheeler  had 
neglected  to  exhibit  their  claims  to  the  execu- 
tors within  12  months,  and  to  lay  them  before 
the  auditing  judge,  this 'arose  from  the  failure 
of  the  executors  to  file  a  correct  inventory 
showing  assets,  and  from  ignorance  as  to  an 
audit  for  distribution;  and,  while  deciding 
that,  the  claims  of  creditors' already  adjudicat- 
ed and  allowed  could  not  be  affected  because 
of  the  proviso  .to  act  of  March  29, 1832,  never- 
theless legatees  were  not  protected  by  that  act, 
and  that,  as  concerned  the  award  of  the  bal- 
ance—$603.15— to  the  daughter,  they  were  en- 
titled to  share  pro  rata  In  that  sum,  and  so 
decreed  The  act  Invoked  is  as  follows: 
"Whenever  there  shall  not  be  sufficient  assets 
to  pay  all  the  debts  of  the  decedent,  it  shall  he 
the  duty  of  the  orphans'  court  having  jurisdic- 
tion, upon  the  application  of  the  executor  or 
administrator  to  appoint  auditors  to  settle  and 
adjust  the  rates  and  proportions  of  the  assets 
to  and  among  the  respective  creditors  accord- 
ing to  the  order  established  by  law.  Provided, 
nevertheless,'  that  no  creditor  who  shall  neglect 
or  refuse  to  exhibit  his  account  to  the  executor 
or  administrator  within  twelve  months  after 
public  notice  given  In  one  or  more  newspapers 
published  in  the  county  in  which  letters  testa- 
mentary or  administration  may  have  been 
granted,  *  *  *  and  continued  for  four 
[now  six]  consecutive  weeks,  shall  be  entitled 
to  receive  any  dividend  of  such  remaining  as- 
sets."   Laws  1831-32,  p.  194,  $  19. 

The  decree  was  made  July  24,  1897.  Ex- 
ceptions were  filed  by  Wheeler  and  Craw- 
ford to  the  adjudication,  alleging  error  In  not 
distributing  the  whole  fund  pro  rata  among 
all  the  creditors.  On  hearing  before  the  court 
in  banc,  it  was  decided,  Hawkins,  P.  J.,  de- 
livering the  opinion,  that  the  proviso  to  the 
act  of  1832  did  not  bar  Wheeler's  and  Craw- 
ford's claims  to  share  pro  rata  in  the  whole 
fund;  saying:  "No  case  has  been  found  in 
which  failure  to  notify  the  administrator  has 
been  made  a  ground  of  refusal  to  allow  a 
claim  presented  at  the  audit,  and  It  would  be 
strange,  Indeed,  If  such  case  had  been  found. 
On  the  death  of  a  debtor,  his  estate  passes 
into  the  grasp  of  the  law  for  the  purpose  of 
administration  and  distribution;  and  his 
creditors,  like  any  other  suitors,  are  entitled 
to  their  day  in  court,  and  to  judicial  sanc- 
tion. The  sole  object  In  requiring  notice  to 
be  given  administrators,  is  to  enable  them  to 
ascertain  the  status  of  claims  with  a  view 
to  the  audit  Their  duties  are  ministerial, 
not  judicial.  If  it  be  apparent  that  no  in- 
justice will  result  from  failure  to  give  notice 
to  them,  there  is  no  reason  for  the  exclusion 
of  the  creditor  from  sharing  In  the  distribu- 
tion. Forfeitures  are  odious  to  equity  as  to 
law.  There  is  an  established  principle  that 
where,  as  here,  the  thing  to  be  done  may  as 
well  be  done  after  as  before  the  time  pre- 
scribed, where  it  to  a  matter  of  manner,  or- 
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der,  or  convenience,  rather  than  of  substance, 
the  courts  assume  the  legislative  intent  to 
ha.ro  been  merely  directory*  Dwar.  St.  228,'' , 
This  is  a  clear  and  concise  summing  up  of 
the  view  we  take  of  the  law  on  the  question, 
and  the  proper  construction  of  the  proviso  to 
the  act  of  USS2.  The  case  relied  on  by  the 
auditing  Judge  as  holding  otherwise  (Mitch- 
ell's Estate,  2  Watts,  88)  does  not  itself  stick 
to  the  letter  of  the  act  True,  In  that  case 
the  money  had  not  been  actually  paid  out, 
bot  the  assets  had  been  marshaled  and  dis- 
tributed, and  the  subject  referred  to  auditors 
for  a  special  purpose.  The  court  held,  un- 
der the  facts  of  that  case,  that  the  demand 
of  the  creditor  was  not  in  time,  because  it 
had  not  been  exhibited  to  the  administrator 
within  12  months,  as  required  by  the  act  of 
1794;  but  in  so  deciding,  says:  "We  would 
not  wish  it  to  be  understood  that,  if  a  claim 
is  made  to  the  administrator  after  the  expi- 
ration of  twelve. months,  but  before  an  audit,  a 
creditor  would  be  postponed.  That,  although 
within  the  letter,  would  perhaps  be  a  hard 
construction  of  the  act"  Then  in  the  lat- 
ter part  of  the  opinion  the  real  intent  of  the 
act  is  announced  in  these  words:  "This  is 
not  strictly  an  act  of  limitation,  but  a  direc- 
tion made  for  the  benefit  of  administrators." 
The  same  construction  is  given  the  act  by 
Judge  King,  in  Smith's  Estate,  1  Ashm.  862, 
thus:  •  "The  object  of  the  act  was  to  secure 
the  administrator  of  insolvent  estates  from 
further  liability  to  creditors  after  they  have 
distributed  the  assets  according  to  law. 
*  •  *  If  the  notice  required  by  the  act  has 
been  given,  and  any  creditor  neglects  to  ex- 
hibit his  account  and  the  assets  are  appor- 
tioned and  distributed  before  notice  of  his 
claim,  his  remedy  against  the  administrator 
is  gone  forever.  The  law  is  but  an  act  of 
limitation,  intended  to  protect  the  adminis- 
trator after  he  has  distributed  the  fund  In 
the  time  and  manner  prescribed  by  law." 
Therefore,  as  long  as  the  personal  represent- 
ative, for  whose  protection  the  proviso  was 
enacted,  Is  not  prejudiced,  it  will  seldom 
happen  that  equity  will  not  permit  the  bona 
tide  creditor  to  come  in  on  the  fund.  Admit 
the  full  force  of  the  rule  that  the  law  favors 
the  vigilant  creditor,  it  does  not  follow  that 
the  lax  one  is  to  be  outlawed  in  a  distribu- 
tion of  the  assets  of  a  decedent's  estate, 
which  the  law  declares  shall  be  distributed 
among  all  the  creditors,  merely  because  he 
is  not  vigilant  Speedy  distribution  is  to  be 
favored,  but  this  must  be  had  with*  due  re- 
gard to  the  circumstances  where,  as  here, 
the  inventory  showed .  only  trifling  assets; 
where  the  creditors  resided  remote  from  the 
court  of  adjudication;  where  the  law  re- 
quired publication  only  in  a  newspaper  pub- 
lished within  the  county;  where  no  portion 
of  the  fund  bad— at  least  legally— been  paid 
ont  under  the  first  order  of  distribution.  The 
court  below  was  clearly  right  in  holding  that 
Wheeler  and  Crawford  were  not  too  late  in 
presenting  their  claims.     The  orphans'  court 


doubtless  may,  on  the  facts  presented,  even 
where  the  fund  Is  still  in  court,  refuse  to 
open  a  decree  for  distribution.  Where  the 
belated  claim,  on  its  face,  is  not  a  meritori- 
ous one;  where  a  vigilant  creditor,  at  great 
trouble  and  expense,  has  succeeded. In  swell- 
ing the  assets  of  an  Insolvent  estate,  and  has 
had  his  claim  passed  on,  and  award  made, 
then  the  negligent  creditor,  with  knowledge 
of.  the  proceedings,  before  the  money  is  act- 
ually paid  out  comes  in,  and  asks  to  share 
pro  rata  In  the  fruits  of  the  other's  vigilance, 
—the  orphans'  court,  as  a  court  of  equity, 
may  well  decline  to  open  the  decree.  But 
there  la  nothing  like  that  In  this  case.  The 
.status  of  the  claim  of  all.  creditors  under  the 
law  was  fixed  as  of  the  date  of  decedent's 
death.  All  then  had  an  equal  claim  to  the 
property  from  which  this  fund  was  realized. 
No  one  of  them  lost  his  right  in  the  distri- 
bution, unless  by  his  supineness  or  negli- 
gence, and  now  to  assert  it  would  prejudice 
gome  other  right  or  occasion  inconvenience 
and  loss  to  the  personal  representatives. 
And  th|s  has  been  the.  uniform  course  of  the 
decisions  in  this  court  since  Mitchell's  Es- 
tate, supra,  and  an  experience  of  more  than 
20  years  on  the  bench  satisfies  us  that  it  has 
been  the  uniform  practice  of  the  orphans' 
courts  of  the  state.  The  proviso  is  directory, 
is  only  a  rule  of  administration,  and  should 
be  relaxed  to  reach  the  equities  of  all  the 
creditors,  as  long  as  such  relaxation  preju- 
dices not  the  representative,  and  disregards 
no  superior  equity  of  a  particular  creditor. 

All  the  authorities  cited  tending  to  show 
that  if  laches  or  negligence  on  the  part  of 
the  creditor  appear,  the  court  will  not  open 
the  decree,  do  not  apply  to  these  facts.  The 
auditing  judge  refused  to  find  negligence  on 
part  of  these  creditors.  He  assumed  as  a 
fact  they  were  ignorant  of  the  existence  of 
the  fund,  and  had  neither  notice  nor  knowl- 
edge of  the  audit  If  they  had  known  of  a 
fund  for  distribution,  and  had  knowledge  of 
the  audit  and  then  neglected  to  lay  their 
claims  before  the  auditing  judge,  an  entirely 
different  question  would  have  been  present- 
ed. Under  such  circumstances,  no  court  of 
equity  would  have  been  moved  to  open  the 
decree. 

.  The  court  below  sustained  the  exception 
to  the  decree  of  the  auditing  judge,  and  di- 
rected a  pro  rata  distribution  of  the  fund 
among  all  the  creditors,  including  Crawford 
and  Wheeler.  When  their  claims  were  ad- 
mitted, the  Insolvency  of  the  estate  was  dem- 
onstrated, and  the  Du  Bols  Judgment,  in- 
stead of  being  paid  in  full,  was  awarded, 
along  with  other  creditors,  only  about  82  per 
cent,  and  thereupon  he  brings  this  appeal, 
assigning  13  errors,  which.  In  substance, 
may  be  reduced  to  3:  (1)  The  court  erred  In 
not  holding  the  claims  of  Crawford  and 
Wheeler  were  barred  by  the  proviso  to  the 
act  of  1832;  (2)  in  not  finding  as  a  fact  that 
there  had  been  a  novation  by  consent  of  the 
parties,  whereby  Crawford  and  Wheeler  had 
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released  the  old  firm  from  all  obligations, 
and  bad  accepted  the  new  one  as  their  debt- 
ors; (8)  the  court  erred  In  not  computing  in 
the  distribution  the  Bum  of  $4,000  paid  by 
John  Ik  Cowan,  one  of  the  executors,  to 
Wheeler,  and  which  sum  the  executor  took 
credit  for  in  his  account  filed.  As  to  the 
first,— that  the  court  erred  in  its  construc- 
tion of  the  act  of  1832,— we  have  already  ex- 
pressed our  opinion,  and  concur  with  the 
court  below  .in  its  judgment  on  that  question. 
All  the  assignments  bearing  on  It  are  over- 
ruled. As  to  the  second,— the  alleged  nova- 
tion, whereby  the  debt  of  the  old  firm  was 
extinguished,  and  by  agreement  of  the  par- 
ties was  assumed  by  the  new  one,— there  is 
much  evidence  tending  to  establish  this  al- 
legation. Some  of  it  is  scarcely  explicable 
on  any  other  theory.  Yet  all  writings  and 
the  witnesses  were  before  the  auditing  Judge, 
and  he  falls  to  find  that  Crawford  accepted 
the  new  firm  as  his  debtor,  and  finds  that 
Wheeler  did  not,  except  as  to  deliveries  of 
lumber  after  August  24,  1896.  While  the 
correctness  of  this  finding  of  fact  Is  doubtful, 
we  cannot  say  there  is  manifest  error.  There 
Is  evidence  to  sustain  it,  especially  that  of 
the  two  creditors,  corroborated  to  some  ex- 
tent by  the  testimony  of  the  surviving  part- 
ner, John  L.  Cowan.  But  the  conduct  of 
the  parties,  and  the  accounts  and  writings, 
are  very  significant  to  the  contrary.  Never- 
theless we  will  not  overrule  on  a  finding  of 
fact,  especially  one  Involving  the  credibility 
of  witnesses,  unless  it  be  manifestly  errone- 
ous. As  to  the  third  assignment  of  error,  al- 
leging that  $4,000  paid  Wheeler,  for  which 
John  L.  Cowan  claims  credit  in  his  account 
as  executor,  should  in  this  audit  be  computed 
as  paid  Wheeler  on  his  claim,  we  can  only 
say  that  account  Is  not  before  us.  This  is 
an  appeal  from  a  final  decree  of  the  account 
of  Margaret  A.  Cowan.  Nor  does  It  appear 
that  John's  account  as  executor  has  ever 
been  finally  adjudicated,  nor  that  he  ever 
settled,  as  surviving  partner,  the  partnership 
accounts.  It  is  very  clear  that  John  should 
not  have  a  credit  as  executor  for  the  amount 
of  the  pro  rata  allowed  on  the  balance  in 
the  hands  of  Margaret  A.  Oowan.  It  is 
equally  clear  whatever  money  was  paid 
Wheeler  by  the  surviving  partner,  after  the 
death  of  his  father,  on  a  debt  of  the  father's, 
should  be  computed  as  paid  on  his  claim 
against  the  estate.  It  is  Impossible,  however, 
In  the  absence  of  an  adjudication  of  John's 
account  as  executor,  to  determine  what  mon- 
ey is  properly  to  be  credited  as  a  debt  of  the 
father's.  Much  of  the  confusion  in  these 
accounts  arises  from  the  neglect  to  compel  a 
full  settlement  by  John,  the  surviving  part- 
ner, of  the  partnership  accounts  first,  and 
thereby  determining  the  value  of  the  father's 
Interest  In  that  partnership.  Starting  with 
this  either  as  an  asset  or  liability  In  the  ac- 
count of  John  as  executor,  there  could  not 
have  arisen  the  present  complication.  If 
there  be  any  ground  for  complaint  raised  by 


this  third  assignment,  It  can  be  heard  and 
adjudged  in  the  final  hearing  on  John's  ac- 
count as  executor,  and  it  ought  to  be  dis- 
posed of  there.  The  assignments  of  error  .are 
overruled,  the  appeal  dismissed,  and  the  de- 
cree of  the  court  of  September  28,  1897,  is 
confirmed  absolutely.  Costs  to  be  paid  by 
appellant 


POWERS  v. 


(184  Pa.  St  S26) 
RICH. 


(Supreme  Court  of  Pennsylvania.    Jan.  8, 
1898.) 

A.TTOBHBT    ANT»    CLIENT  —  ACTION    BT    ATTORSET 

won  Services— Instructions— Appeal — 
Review— Harmless  Error. 

1.  In  an  action  by  an  attorney  on  a  contract 
for  his  services,  only  a  part  of  which  he  was 
allowed  to  perform,  it  was  harmless  error  to 
admit  evidence  of  what  plaintiff  would-  have 
earned  had  be  been  permitted  to  complete  his 
contract,  where  the  court,  in  its  charge,  ruled 
that  he  could  only  recover  the  value  of  the 
services  actually  performed  before  his  dis- 
charge. 

2.  In  an  action  by  an  attorney  on  a  contract 
for  his  services,  only  part  of  which  he  was  al- 
lowed to  perform,  the  court  left  to  the  jury  the 
questions  as  to  whether  there  was  a  contract, 
and,  if  so,  what  was  the  value  of  the  services 
actually  rendered  before  its  termination.  There 
was  evidence  on  both  points,  and  the  charge  in- 
dicated plainly  the  judge's  view  that  plaintiff's 
claim  on  the  basis  of  what  he  actually  did  was 
excessive.  Hdd,  that  defendant  had  no  ground 
of  complaint 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  Charles  L.  Powers  against  Abra- 
ham I*.  Rich  on  an  alleged  contract  for  the 
services  of  plaintiff  as  an  attorney  at  law 
to  conduct  certain  litigation,  only  a  part  of 
which  services  plaintiff  was  permitted  to  per- 
form. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

M.  A.  Woodward,  for  appellant  Johns 
McCIeave,  for  appellee. 

MITCHELL,  J.  There  Is  nothing  in  any 
of  the  assignments  of  error  which  would 
justify  us  in  reversing  this  judgment  The 
first  three  are  to  the  admission  of  evidence 
of  what  the  value  of  plaintiff's  services 
would  have  been  had  he  been  allowed  to 
conduct  to  the  end  the  litigation  which  he 
commenced.  Whether  this  evidence  was  rel- 
evant or  not  depends  on  the  true  rule  for 
the  measure  of  damages  where  an  attorney 
who  is  employed  to  conduct  a  suit  is  dis- 
charged without  cause  before  the  end  of  the 
litigation.  On  this  point  there  are  very  re- 
spectable authorities  that  put  him  upon  the 
same  plane  as  other  agents  or  employes  ren- 
dering personal  service,  and  allow  him  full 
compensation  for  what  he  would  have  earned 
had  he  been  permitted  to  complete  his  con- 
tract. But  the  learned  Judge  below  ruled 
otherwise,  and,  though  he  at  first  admitted 
some  evidence  on  that  point  yet  In  the 
charge  he  ruled  directly  and  emphatically 
that  plaintiff  could  only  recover  the  value 
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of  the  services  he  actually  performed  be- 
fore his  discharge.  The  Judge  was  not  asked 
to  strike  out  this  testimony,  though  It  is  plain 
that  he  would  have  done  bo  on  request;  and 
the  contrary  rule  for  this  verdict  was  so 
clearly  and  positively  given  to  the  Jury  that 
they  could  not  have  been  misled.  As  it 
could  not  therefore  have  done  the  appellant 
any  barm,  It  is  unnecessary  for  us  to  con- 
sider It  further. 

The  remaining  assignment  is  to  the  charge 
practically  as  a  whole.  This  left  to  the  jury 
two  questions:  First.  Was  there  a  contract 
by  defendant  to  pay  for  plaintiffs  services? 
And,  secondly,  If  so,  what  was  the  value  of 
the  services  actually  rendered  before  termi- 
nation of  the  employment?  As  there  was 
evidence  on  both  points,  and  the  charge  Indi- 
cated very  plainly  the  judge's  own  view  that 
plaintiff's  claim  on  the  basis  of  what  he 
actually  did  was  excessive,  we  fail  to  see 
what  the  appellant  has  to  complain  of. 
The  jury  did  not  go  beyond  the  evidence, 
and,  If  they  were  too  liberal  in  their  allow- 
ance, It  was  for  the  court  below  rather  than 
for  us  to  say  so.    Judgment  affirmed. 


(184  Pa.  8t  W) 

FRENCH  et  al.  v.  PITTSBURGH  VEHICLE 
ft  HARNESS  OO.  et  al. 

(Supreme  Court  of  Pennsylvania.    Jan.  8, 

1898.) 

KccatVBBS — Personal   Liability— Accounting— 

CRKDIT8. 

1.  A  receiver  sold  goods  of  the  insolvent  es- 
tate soon  after  appraisal,  to  a  firm  of  which  it 
was,  at  the  time,  understood  he  was  to  become 
a  member  after  he  was  released  from  the  re- 
ceivership, and  of  which  he  was  a  member  at 
the  time  of  the  audit  of  his  account  as  re- 
ceiver. BHd,  that  the  account  was  properly 
surcharged  with  the  difference  between  the  ap- 
praised value  of  the  goods  and  the  amount  for 
which  they  were  sold,  in  the  absence  of  any 
sufficient  explanatory  evidence  on  the  receiver's 
behalf. 

2.  An  order  of  court  authorising  a  receiver  to 
sell  a  certain  leasehold  required  .the  purchaser 
"to  assume  the  ground  rent  on  the  premises 
from  the  date  of  the  sale."  There  were  subse- 
quent proceedings  to  substitute  another  in  lieu 
of  the  original  purchaser.  Held,  that  the  receiv- 
er was  not  entitled  to  credit  for  the  amount  paid 
as  rent  from  the  date  of  sale  until  the  substitu- 
tion of  the  purchaser. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Bill  by  Philo  N.  French  and  others  against 
the  Pittsburgh  Vehicle  &  Harness  Company 
for  a  receiver.  The  court  appointed  Armund 
C.  Heaa  receiver,  who  sold  the  property  of 
the  defendant,  and  filed  his  report.  From  a 
decree  dismissing  his  exceptions  to  and  con- 
firming the  auditor's  report,  Hess  appeals. 
Affirmed. 

That  part  of  the  auditor's  findings  of  facts 
relating  to  the  Williams  leasehold,  sold  by 
the  receiver,  is  as  follows:  "On  24th  Octo- 
ber, 1893,  the  receiver  was  granted  an  order 
to  sell  the  Williams  leasehold  at  public  sale, 
to  be  approved  before  consummation.    On 


17th  November,  1893,  it  was  offered  at  public 
sale,  and  B.  O.  Ferguson  bid  $60  upon  the 
terms  of  'the  purchaser  assuming  the  uncom- 
pleted contract  for  the  building  partly  erect- 
ed by  Murphy  ft  Hamilton,  and  to  assume 
the  ground  rent  on  the  premises  from  the 
date  of  sale.'  Receiving  the  same  bid  in  an- 
other week,  and  no  other,  the  receiver  pre- 
sented his  petition  to  court  on  25th  Novem- 
ber, 1893,  to  that  effect,  and  was  granted 
an  order  to  make  sale  and  assignment  on  the 
terms  aforesaid.  On  9th  December,  1893,  the 
receiver  presented  a  petition,  setting  forth 
that  he  was  In  error  In  his  former  petition  in 
stating  that  the  purchaser,  Mr.  Ferguson,  had 
agreed  to  assume  the  uncompleted  contract 
with  Murphy  &  Hamilton.  On  the  contrary, 
It  was  desired  to  cancel  the  said  contract, 
leaving  the  purchaser  to  erect  such  building 
as  he  desired,  and  that  Mr.  Ferguson  had 
requested  him  to  make  the  Bale  and  assign- 
ment to  Murphy  &  Hamilton,  and  that  there- 
upon said  Ferguson  was  ready  to  deliver  the 
said  contract  canceled,  together  with  satis- 
faction of  all  claims  of  Murphy  ft  Hamilton 
against  the  company,  except  that  Murphy  ft 
Hamilton  would  retain  all  payments  made  to 
them  by  the  company';  and  "praying  that  the 
former  sale  be  vacated  and  order  granted  to 
sell  to  Murphy  &  Hamilton  on  the  aforesaid 
terms,'  which  was  granted  as  prayed  for. 
The  receiver  has  not  accounted  for  the  $50 
purchase  money  for  this  leasehold.  In  addi- 
tion to  the  rent  paid  by  order  of  court  on  the 
Williams  lease,  the  receiver  paid  $3,140.96, 
being  $1,667.63  for  taxes  and  water  rent 
and  delinquent  tax  collector's  commission  for 
1898,  which  were  by  the  lease  part  of  the 
rent,  and  $1,488.38  monthly  rent  on  said  prop- 
erty from  1st  October,  1893,  to  11th  Decem- 
ber, 1893,  the  date  when  the  receiver  trans- 
ferred lease  to  Murphy  ft  Hamilton.  The 
amount  of  rent  paid  from  date  of  sale  to 
date  when  written  transfer  was  made  was 
$447.83.  The  receiver  did  not  complete  pay- 
ment of  $1,876,  allowed  by  order  of  court, 
until  3d  January,  1894;  the  said  additional 
sum  of  $3,140.96  was  not  paid  until  after  the 
sale  of  the  lease  to  Murphy  ft  Hamilton.  In 
his  petition  for  the  sale  of  the  Williams  lease- 
hold, the  receiver  represented  to  the  court  that 
the  rent  thereon  was  $7,600  per  year,  when  in- 
cluding the  taxes,  which  were  part  of  the 
rent,  it  was  more  than  $9,000  per  year." 

That  portion  of  his  conclusions  of  law  re- 
lating specifically  to  the  same  subject  is  as 
follows:  "And  the  Williams  leasehold  was 
sold  to  Murphy  &  Hamilton  by  the  terms  of 
which  Murphy  ft  Hamilton's  whole  claim 
for  the  construction  of  the  building  on  It  was 
wiped  out.  This  may  be  perhaps  fairly 
enough  argued  as  best  for  the  trust,  even 
under  the  drain  on  the  fund  by  the  heavy 
payments-  of  rent  and  taxes.  There  being 
doubts  as  to  what  course  was  really  best  to 
pursue,  the  receiver's  acts  must  be  regarded, 
as  said  before,  with  indulgence.  The  con- 
duct required  of  a  trustee  is  that  of  an  ordl-. 
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nary  mas; .  that  of  one  having  common/skill,; 
ptudence;  and  caution.  Nell's  Appeal,  57  Pa. 
St  96;  Fahnestock's  Appeal,  1A>4  Pa.  St.  46. 
And  In  the  handling  of  the  leaseholds  there 
was  nothing  shown  to  warrant  the  auditor 
In  finding  that  the  receiver  plainly  failed  In 
this  requirement  In  the  sale,  however,  of 
the  Williams  leasehold  to  Murphy  &  Hamil- 
ton, the  terms  were  the.  assumption  of  rent 
by  them  from  the  date  of  sale.  Instead  of 
this,  the  receiver  paid  rent  to  the  day  of  de- 
livery of  the  assigned  leasehold.  The  rent 
amounted  to  $447.33,  and  he  is '  surcharged 
therewith.  The.  consideration  of  the  sale  to 
Murphy  &  Hamilton  was  $50,  and,  not  being 
accounted  for,  is,  surcharged  also." 

J.  H.  Baldwin,  James  W.  Collins,  and  Sam- 
uel McClay,  for  appellant.  A.  V.  D.  Watter- 
son  and  A  B.  Beld,  for  appellees. 

STEBRHTT,  0.  J.  The  subjects  of  com- 
plaint In  this  appeal  are  certain  surcharges 
against  the  appellant,  Armand  0.  Hess,  re- 
ceiver of  the  defendant  company,  made  by 
the  learned  auditor,  and  approved  by  the 
court  below.  It  is  proper  to  say,  in  limine, 
that  appellant  was'  not  surcharged  for  any 
loss  arising,  from  mere  error  of  judgment 
Exceptions  to  his  account,  embracing  errors 
of  Judgment  only,  were  dismissed  by  the  au- 
ditor, as  appears  by  his  report.  Other  excep- 
tions of  a  graver  character  were  sustained 
by  both  auditor  and  court;  and  a  careful  ex- 
amination of  the  record  clearly  shows  that 
the  appellant  has  not  been  treated  by  them 
with  undue  severity..  The .  uncontradicted 
evidence  as  to  bis  sale  to  the  Pittsburgh  Cy- 
cle Company  proves  the  existence  of  facts  and 
circumstances  which  justly  Imposed  on  him 
the  burden  of  proving  that  the  transaction' 
was  one  of  fair  dealing,  and  that  the  price 
was  not  inadequate.  Mr.  Pepper,  a  member 
of  the  purchasing  firm,  testified  that  "at  the 
time  of  the  purchase  from  Mr.  Hess  (the  ap- 
pellant), in  November,  1893,  it  was  under- 
stood that  he  (Hess)  was  to  become  a  mem- 
ber of  the  Pittsburgh  Cycle  Company  after 
he  was  released  from  the  receivership  He 
afterwards  became  a  member,  •  and  is  so 
now."  Appellant  himself  testified:  "As  to 
the  firm  of  Pepper  &  McGowan  (trading  as 
the  Pittsburgh  Cycle  Company),  it  was  form- 
ed in  the  latter  part  of  November,  1893.  It 
consisted  of  Pepper  and  McGowan,  with  the 
understanding  that  they  were  to  employ  me 
at  a  salary  of  $1,200  a  year,  and  later  (as 
soon  as  the  Vehicle  and  Harness  Co.  was 
wound  up)  to  admit  me  as  a  partner."  The 
rule  prohibiting  trustees  from  purchasing  at 
their  own  sale,  without  previous  permission, 
applies  with  much  force  to  a  transaction 
such  as  this.  The  learned  auditor  according- 
ly surcharged  appellant  with  the  difference 
between  the  appraised  value  of  the  goods 
and  the  amount  for  which  they  were  sold, 
as  aforesaid,  to  the  Pittsburgh  Cycle  Com- 
pany Boon  after  the  appraisement  was  made. 


In  the  absence  of  any  sufficient  explanatory 
evidence.,  on  behalf  of  appellant,  he  has  no 
just  reason  to  complain  of  this. 

As  to  the  allowance  claimed  by  appellant 
for  bicycles  included  In  the  Inventory,  but 
which  he  alleged  were  left  for  repairs  only, 
and  did  not'  belong  to  the  assignor  company, 
the  auditor  rightly  held  that  the  claim  for 
allowance  was  not  substantiated.  The  clerks 
by  whom  the  inventory  and  appraisement 
were  made  were  not  called  to  testify,  al- 
though they  were  In  the  city  at  the  time  of 
the  hearing.  In  view  of  all  the  circumstan- 
ces disclosed  by  the  evidence,  the  credit  claim- 
ed was  properly  disallowed. 

The  credit  claimed  for  payment  on  the  Wil- 
liams teaqe  was  also  properly  disallowed. 
The  order  of  court  authorizing  the  sale  of  the 
leasehold  required  the  purchaser  "to  assume 
the  ground  rent  .on  the  premises  from  the 
date  of  sale."  The  purpose  of  the  subsequent 
proceedings  on  this  lease  was  not  to  author- 
ize a  second  sale,  but  to  substitute  another, 
in  lieu  of  the,  first  purchaser,  on  the  same 
terms,  as  appears,  from  the  fact  that  the  flrsv 
purchaser  joined  in  the  petition  expressly  re- 
questing such  substitution.  Further  discus- 
sion of  the  questions  involved  In  this  appeal 
is  unnecessary.  They  are  all  destitute  of 
merit,  and  none  of  the  specifications  are  sua- 
talnedL  Decree  affirmed,  and  appeal  dismis-* 
sect,  at  appellant's  costs. 


(184  Pa.  St  156) 
SCHOOL   DIST.  '  OF   BOROUGH   OF    DU- 
QUESNB  y.  PITTS  et  al. 

(Supreme  Court  of  Pennsylvania.    Jan.  3. 
1898.)      ' 

School  Taxes  —  Jodomest  against  Collector— 
Stiatutbs — Constitutional  Law. 

L  Though  Act  May  8,  1864  (P.  L.  617),  to 
which  Act  April  11,  1862  (P.  L.  474),  is  a  sup- 
plement, is  repealed,  in  so  far  as  it  provides  for 
appointment  of  a  collector  of  school  tax,  by 
Act  June  26,  1885  (P.  L.  187),  providing  for 
election  of  borough  and  township  collectors  to 
collect  county,  borough,  township,  school,  poor, 
and  other  taxes,  Act  1862,  J  13,  authorizing  the 
filing  by  the  board  of  directors  or  controllers 
of  a  school  district,  within  a  year  from  the  de- 
livery of  the  duplicate  of  school  tax  to  the  col- 
lector thereof,  of  a  certificate  stating  the 
amount  of  the  tax  due  and  unpaid  by  the  col- 
lector, the  same  to  be  entered  on  the  docket  by 
the  prothonotary,  with  the  effect  of  a  judgment 
against  the  collector  and  his  sureties,  is  not  re- 
pealed by  Act  1886,  as  the  latter  act  does  not 
undertake  to  provide  a  complete  system  for  the 
collection  of  taxes,  different  from  and  inde- 
pendent of  the  method  provided  in  the  former 
act;  Act  1885,  §  11,  providing  that  "the  ac- 
counts of  collectors  of  taxes  shall  be  settled  by 
township  or  borough  auditors,  *  »  *  and  he 
shall  state  a  separate  account  for  each  differ- 
ent tax  collected  by  him,"  not  being  in  conflict 
with  said  section  13. 

2.  Act  April  11,  1862,  authorizing  the  filing 
of  a  certificate  by  the  directors  or  controllers 
of  a  school  district,  stating  the  amount  of  the 
tax  due  and  unpaid  by  the  collector,  which,  be- 
ing entered  on  the  docket  by  the  prothonotary, 
shall  have  the  effect  of  a  judgment  against  the 
collector  and  his  sureties,  does  not  contravene 
Coast  art  1,  %  4,  providing:    "Trial  by  jury 
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■hall  be  as  heretofore  and  the  right  thereof  re- 
main inviolate,"— trial  by  jury  not  having  there- 
tofor»  existed  in  such  case. 

Appeal  two  court  of  common  pleas,  Alle- 
gheny count) 

Proceeding  by  the  school  district  of  the  bor- 
ough of  Duquesne,  under  Act  April  11,  1862, 
1 13,  resulting  In  Judgment  for  It  against  Ar- 
thur B.  Pitta  and  others.  Prom  decree  strik- 
ing off  the  Judgment,  on  petition  of  said  Pitts, 
the  school  district  appeals.     Reversed. 

Charles  B.  Payne,  for  appellant  Jos.  R. 
McQualde,  for  appellees. 

8TERRETT,  C.  J.  This  appeal  Is  from  the 
decree  striking  off  the  Judgment  against  the 
defendant  Arthur  B.  Pitts  and  his  sureties, 
entered  on  certificate  filed  by  the  plaintiff 
school  district  under  section  13  of  the  act  of 
April  11, 1862  (Purd.  Dig.  p.  338,  pi.  35),  which 
reads  as  follows:  "The  secretary  of  any  board 
of  directors  or  controllers  may  at  any  time 
within  one  year  from  the  delivery  of  the  du- 
plicate of  school  tax  to  the  collector  thereof, 
file  a  certificate  signed  by  the  president  and 
attested  by  the  secretary  In  the  office  of  the 
prothonotary  •  *  *  stating  the  amount  of 
said  tax  due  and  unpaid  by  said  collector  at 
the  date  thereof;  and  It  shall  be  the  duty  of 
the  prothonotary  to  enter  the  same  on  his 
docket,  which  certificate  shall,  from  such  en- 
try, have  the  same  operation  and  effect  as  a 
judgment  of  said  court  against  said  collector 
and  his  sureties;  and  execution  may  be  issued 
thereon.  In  like  manner  as  In  judgments,  for 
the  amount  remaining  unpaid  at  the  date  of 
said  execution."  As  set  forth  in  the  defend- 
ant's petition,  the  grounds  upon  which  the 
court  was  asked  to  strike  off  the  judgment 
were  that  an  injustice  had  been  done  defend- 
ant and  his  bondsmen  by  entering  said  judg- 
ment, and  that  the  same  was  not  done  in 
good  faith,  nor  In  the  exercise  of  a  sound  dis- 
cretion on  the  part  of  the  school  board;  that 
the  entry  of  the  judgment  "was  without  war- 
rant of  law,  the  said  act  of  assembly  having 
been  altered  and  repealed  by  subsequent  leg- 
islation, and  that  any  such  law  as  the  act 
aforesaid.  If  not  repealed,  Is  unconstitutional 
and  void;  that  as  yet  the  auditors  of  said  bor- 
ough have  not  passed  upon  the  accounts  of 
said  collector,  as  provided  by  the  act  of  June 
25.  1885  (P.  Ii.  189)."  On  these  vague  and  In- 
definite averments,  a  rule  to  show  cause  was 
granted,  and  afterwards  made  absolute,  "with- 
out prejudice  to  plaintiff's  right  to  sue  on  the 
collector's  bond."  In  such  a  case  as  this,  at 
least  a  brief  opinion  should  be  filed,  but  It 
does  not  appear  that  this  was  done,  or  any 
reason  given  by  the  court  below  for  thus  sum- 
marily striking  off  the  Judgment  depriving 
plaintiff  of  its  lien  on  the  land  of  the  collector 
and  his  sureties,  and  remitting  it  to  a  person- 
al action  on  the  bond.  It  was  not  even  aver- 
red that  the  amount  of  the  judgment  was  not 
due  and  owing  by  defendant  to  plaintiff,  nor 
was  It  averred  wherein  the  plaintiff  had  not 
acted  "in  good  faith,"  or  exercised  "a  sound 
39A.-6 


discretion."  The  only  questions  that  are  even 
suggested  are  the  invalidity  of  the  judgment 
and  Irregularity  of  its  entry.  If  the  thirteenth 
section  of  the  act  of  1862,  above  quoted,  was 
in  fact  supplied  or  repealed  by  subsequent  leg- 
islation, the  action  of  the  common  pleas  was 
not  Improper;  but,  if  it  was  not,  the  court 
was  in  error,  and  the  decree  should  be  re- 
versed and  the  judgment  reinstated 

The  contention  is  that  it  was  impliedly  re- 
pealed by  the  act  of  June  25, 1885  (P.  L.  187). 
If  that  be  so,  it  must  be  because  the  two  en- 
actments are  so  totally  repugnant  that  they 
cannot  both  stand.  Our  consideration  of  the 
acts  discloses  no  such  antagonism.  The  act 
of  1885  provides  for  the  annual  election  of 
borough  and  township  tax  collectors  to  collect 
the  several  county,  borough,  township,  school, 
poor,  and  other  taxes,  except  that  road  taxes 
may  be  worked  out  as  theretofore.  So  far, 
therefore,  as  the  act  of  1854,  to  which  the  act 
of  1862  is  a  supplement,  provided  for  the  ap- 
pointment of  a  collector  of  school  tax,  It  has 
been  repealed  by  the  act  of  1885.  But  the  last- 
named  act  does  not  undertake  to  provide  a 
complete  system  for  the  collection  of  taxes, 
different  from  and  independent  of  the  method 
provided  in  the  act  of  1854.  On  the  contrary, 
the  act  of  1885  recognizes  and  expressly 
makes  use  of  the  machinery  of  the  act  of  1854. 
In  section  4,  the  several  school  and  other  au- 
thorities empowered  to  levy  taxes,  etc.,  ate  re- 
quired to  Issue  duplicates  to  the  collectors  so 
elected.  The  school  taxes  are  assessed  under 
the  provisions  of  sections  28-30,  and  other 
sections  of  the  act  of  1854.  Section  10  of  the 
act  of  1885  provides  that  "exonerations  ma? 
be  made  by  the  authorities  and,  in  the  same 
manner  as  heretofore."  The  method  of  exon- 
eration, as  to  school  tax,  Is  provided  in  sec- 
tion 31  of  the  act  of  1854.  For  these  and 
other  reasons,  we  think  the  act  of  1885  does 
not  repeal  the  prior  legislation  by  providing  a 
new  and  complete  system  for  the  collection  of 
taxes,  different  from  and  independent  of  there- 
tofore existing  provisions.  It  has  not  been 
shown,  nor  do  we  think  It  can  be,  wherein  the 
provision,  in  section  13  of  the  act  of  1862,  for 
filing  a  certificate  and  entering  judgment 
against  the  tax  collector  and  his  sureties  is  In 
conflict  with  the  later  enactment  The  provi- 
sion of  the  act  of  1885  which  is  supposed  to 
be  In  conflict  with  the  thirteenth  section  of  the 
act  of  1862  is  section  11,  which  provides: 
"The  accounts  of  collectors  of  taxes  shall  be 
settled  by  township  or  borough  auditors  of  the 
proper  township  or  borough,  and  he  shall  state 
a  separate  account  for  each  different  tax  col- 
lected by  him."  There  is  nothing  in  this  that 
interferes  with  the  reasonable  operation  of  sec- 
tion IB  of  the  act  of  1862,  the  primary  pur 
pose  of  which  was  security  and  protection  of 
the  school  district  by  means  of  a  lien  against 
the  real  estate  of  the  collector  and  his  sure- 
ties. After  the  act  of  1885,  as  well  as  before, 
exonerations  are  to  be  made  by  the  several 
authorities,  and  in  the  same  manner  as  before. 
As  to  the  execution  that  may  be  issued  on  the 
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Judgment  against  the  collector  and  his  sure- 
ties, the  court  will  control  that,  as  was  done 
In  this  case,  pending  the  consideration  of  any 
alleged  legal  or  equitable  defense.  If  ac- 
counts settled  by  the  auditors  show  amounts 
different  from  those  named  In  the  certificate 
of  the  school  board,  the  court  will  not  fail 
to  limit  the  execution  accordingly.  The  acts 
under  consideration,  taken  together,  form  a 
complete  and  harmonious  system  for  the  se- 
curity and  collection  of  the  school  fund,  and 
present  no  points  of  antagonism  that  will  In- 
terfere with  their  proper  enforcement 

The  further  contention  that  the  thirteenth 
section  of  the  supplement  of  1862  la  unconsti- 
tutional scarcely  requires  a  passing  notice. 
The  right  to  trial  by  Jury  is  not  guarantied  by 
the  constitution  in  every  case.  The  language 
of  section  6  of  article  1  is:  "Trial  by  Jury 
shall  be  as  heretofore  and  the  right  thereof  re- 
main inviolate."  In  Moore  v.  Houston,  3  Serg. 
&  R.  169,  an  act  providing  for  fines  Inflicted 
for  breach  of  military  duty,  without  right  to 
trial  by  Jury,  was  adjudged  constitutional. 
So,  also,  trial  of  contested  elections  by  the 
court  (Ewing  v.  FDley,  43  Pa,  St  384),  and 
summary  convictions  (Byers  v.  Com.,  42  Pa. 
St  69).  See,  also,  Rhlnes  v.  Clark,  51  Pa.  St 
96;  Haines  v.  Levin,  Id.  412.  Generally 
speaking,  the  legislature  may  provide  any  sys- 
tem of  settlement  or  trial  without  coming  in 
conflict  with  the  provision  of  the  constitution, 
if  trial  by  Jury  did  not  exist  In  such  case 
theretofore.  Van  Swartow  v.  Com.,  24  Pa. 
St.  131,  and  cases  above  cited.  This  Is  such 
a  case. 

The  decree  striking  off  the  Judgment  Is  re- 
versed, and  wholly  set  aside,  at  the  costs  of 
the  defendants,  and  said  Judgment  Is  fully  re- 
Instated. 


(181  Pa.  St.  222) 

In  re  KREBS'  ESTATE. 

(Supreme  Court  of  Pennsylvania.     Jan.  8, 
1898.) 
Active  Tkost. 
A  will  providing  that  testator's  property  be 
divided  in  equal  shares  among  his  children,  with 
the  condition  that  G.  "shall  only  receive  the  in- 
terest of  his  share,  or  as  much  as  in  times  of 
sickness  or  accident  my  executor  will  give  him 
to  meet  his  wants,"  creates  an  active  trust  as  to 
his  share,  by  reason  of  the  discretion  vested  in 
the  trustee. 

Appeal  from  orphans'  court,  Allegheny 
county. 

In  the  matter  of  the  estate  of  Michael 
Krebs,  deceased.  Petition  of  George  Krebs 
to  revoke  the  decree  in  partition,  appointing 
the  safe-deposit  and  trust  company  trustee 
for  petitioner,  and  to  direct  said  trustee  to 
pay  him  all  money  In  its  hands  belonging  to 
him,  was  dismissed,  and  he  appeals.  Af- 
firmed. 

The  opinion  of  the  court  below  Is  as  follows 
(Hawkins,  P.  J.): 

"The  question  Involved  In  this  matter  Is 
whether  or  not  an  active  trust  was  created 


by  the  will  of  Michael  Krebs,  in  respect  of 
the  share  given  to  his  son  George,  in  the  fol- 
lowing clause:  "Fourth.  It  Is  my  will  that 
after  the  death  of  my  beloved  wife,  Dorothy 
Krebs,  all  the  property,  real  and  personal, 
then  left  by  her,  shall  be  divided  In  equal 
parts  or  shares  between  my  children,  with 
the  condition  that  the  money  loaned  to  George 
Krebs  shall  be  deducted  from  his  share, 
and  with  the  condition  that  George  J.  Krebs 
shall  only  receive  the  interest  of  his  share, 
or  as  much  as  In  times  of  sickness  or  acci- 
dent my  executor  will  give  him  to  meet  his 
wants.'  This  share  was  allotted  in  partition 
to  a  trustee  without  objection,  and  Is  now 
held  in  trust;  but  it  Is  insisted  that  this  was 
a  mistake,  and  the  court  Is  asked  In  the  pres- 
ent proceeding  to  declare  the  trust  executed. 

"It  is  Insisted  that,  because  there  was  in 
the  first  Instance  an  absolute  devise  and  no 
gift  over,  George  J.  Krebs  took  in  fee.  If 
this  was  all,  the  conclusions  must  be  conceded; 
but  it  leaves  out  of  view  the  condition  attach- 
ed that  he  should  'only  receive  the  Interest 
of  his  share,  or  so  much  as  In  times  of  sick- 
ness or  accident  the  executors  may  give  him 
to  meet  his  wants.'  *No  principle,'  said  Mr. 
Justice  Strong,  in  Re  Sheet's  Estate,  52  Pa. 
St.  257,  'is  better  settled  than  that  If  the 
testator,  in  one  part  of  his  will,  gives  to  the 
person  an  estate  of  inheritance  in  lands,  or 
an  absolute  interest  In  personalty,  and  In  sub- 
sequent passages  unequivocally  shows  that 
he  means  the  devisee  or  legatee  to  take  a 
lesser  Interest  only,  the  prior  gift  la  restricted 
accordingly.  Subsequent  provisions  will  not 
avail  to  take  from  an  estate  previously  given 
qualities  that  the  law  regards  as  inseparable . 
from  It,  as,  for  example,  alienability;  but 
they  are  operative  to  define  the  estate  given, 
and  to  show  what  without  them  might  be  a 
fee  was  intended  to  be  a  lesser  right'  Ap- 
plying this  principle,  what  was  the  Intent 
here?  There  Is  no  doubt  of  an  Intent  to  vest 
absolutely  in  George  J.  Krebs  a  beneficial 
estate;  but  did  the  discretionary  power  vested 
in  the  executor  create  a  valid  restraint  upon 
its  use?  If  this  implied  an  active  trust  it 
did.  The  creation  of  a  trust,  whether  tem- 
porary or  continuous,  Is  entirely  consistent 
with  the  devise  of  an  absolute  beneficial  es- 
tate. It  Is  not  contradictory  of  the  estate, 
but  a  mere  qualification  of  its  use,  and  only 
establishes  a  new  and  consistent  relation. 
Ivory  v.  Burns,  56  Pa.  St.  300.  An  Impres- 
sion seems  to  have  somehow  arisen  that,  be- 
cause there  is  no  gift  over,  there  can  be  no 
trust;  but  a  gift  over  Is  simply  a  circum- 
stance to  be  taken  into  consideration  in  ascer- 
taining the  quantity  of  the  beneficial  estate, 
and  Is  Just  as  consistent  with  the  existence 
of  a  trust  as  if  words  of  Inheritance  had  been 
used.  All  the  authorities  go  to  show  that 
there  may  be  an  absolute  beneficial  estate 
consistently  with  a  temporary  or  continuous 
trust.  The  test  of  the  validity  of  a  trust  is 
a  lawful  purpose,  legally  declared,  and  Its 
duration,    measured   by   the  accomplishment 
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of  fcuch  purpose;  Apt  Illustrations  of  this 
principle  are  coverture  and  spendthrift  trusts. 
Thus,  In  Berg's  Appeal,  166  Pa.  St  113,  30 
AtL  1022,  It  was  Insisted  that  the  teBtator 
had  used  language  In  the  first  instance  which 
created  a  fee  simple  in  the  clearest  and  most 
unequivocal  terms;  but,  because  this  clause 
was  coupled  with  the  exclusion  of  the  bus- 
band,  It  was  held  that  'the  use  was  absolute, 
and  a  trust  for  coverture  only.'  So,  In  Mil- 
lard's Appeal,  87  Pa.  St.  457,  where  trus- 
tees were  directed  to  pay  the  Income  to  testa- 
tor's nephew,  and,  in  their  discretion,  the 
corpus,  from  time  to  time,  and  there  was  no 
gift  over,  the  court  said  that  the  plain  Intent 
was  to  give  the  entire  beneficial  Interest  to 
his  nephew,  •  •  •  and  at  the  same  time 
prevent  the  fund  from  being  wasted  through 
idleness  or  Intemperance,'  and  thereupon  gave 
the  fund  to  the  personal  representatives  of 
the  nephew  then  deceased.  So,  on  the  other 
hand,  In  Sheaff er's  Appeal,  8  Pa.  St  38,  where 
the  Interest  of  a  fund  was  given  for  life  to 
testator's  widow  without  a  gift  over,  the 
trust  was  sustained,  although  the  next  of  kin 
were  held  entitled  In  remainder.  The  diffi- 
culty In  the  cases  has  been,  not  In  the  ex- 
istence of  power,  for  that  is  conceded,  but 
whether  or  not  the  language  employed  was 
enough  to  create  an  active  trutt.  There  runs 
through  all  of  them,  however,  these  distin- 
guishing characteristics:  that  there  shall  be 
substantial  duties  attached  to  the  use  of  an 
estate  which  require  that  the  legal  title  be 
vested  In  the  trustee.  Its  creation  does  not 
depend  upon  any  particular  form  of  words, 
but  upon  the  plain  intent  Among  the  rec- 
ognized classes  of  such  trusts  is  that  In  which 
it  la  left  to  the  discretion  of  the  trustee  to 
withhold  or  give  specified  donees  trust  prop- 
erty. If  there  be  a  condition  precedent  to 
the  devise  that  the  trustee  shall  exercise  his 
power,  no  Interest  will  pass  to  the  donee  un- 
til the  power  be  exercised  in  his  favor;  and, 
If  the  trustee  refuses  or  neglects,  the  gift  can- 
not be  enforced  by  the  courts,  unless  it  be 
shown  that  he  was  Influenced  by  Improper 
motlyes.  Hill,  Trusts,  480.  Thus,  In  Pink 
v.  De  Thuisey,  2  Madd.  157,  a  legacy  was 
given  'under  the  condition  hereinafter  writ- 
ten,' and  In  a  subsequent  part  of  the  will  the 
executor  was  authorized  to  give  the  principal 
in  case  he  should  deem  It  advantageous  to 
the  legatee.'  The  trust  was  sustained.  So, 
In  Keyser  v.  Mitchell,  67  Pa.  St  473,  where 
an  absolute  discretionary  power  was  given  a 
trustee  over  the  Income,  it  was  held  that  the 
donee  had  nothing  until  this  discretion  was 
exercised.  The  same  principle  was  recog- 
nized In  Millard's  Appeal,  supra.  The  result 
of  the  cases  In  respect  of  those  trusts  which 
are  not  executed  by  the  statute  of  uses  Is  con- 
cisely stated  In  Perry,  Trusts,  g  305,  thus: 
If  any  agency,  duty,  or  power  be  Imposed  on 
the  trustee,  as  by  a  limitation  to  a  trustee 
and  his  heirs  to  pay  the  rents,  or  to  convey 
the  estate,  or  If  any  control  is  to  be  exercised 
or  duty  performed  by  the  trustee  in  apply- 


ing the  rents  to  a  person's  maintenance,  or 
In  making  repairs,  or  to  preserve  contingent 
remainder,  or  to  raise  a  sum  of  money,  or  to 
dispose  of  the  estate  by  sale,  In  all  these  and 
in  other  and  like  cases  the  operation  of  the 
statute  Is  excluded,  and  the  trusts  or  uses 
remain  mere  equitable  estates.  So,  if  a  trus- 
tee Is  to  exercise  any  discretion  In  the  man- 
agement of  an  estate,  or  in  the  Investment 
of  the  proceeds  or  the  principal,  or  in  the  ap- 
plication of  the  income,  or  If  the  purpose  of 
the  trust  is  to  protect  the  estate  for  a  given 
time,  or  until  the  death  of  some  one,  or  until 
division,  or  until  a  request  for  a  conveyance 
Is  made,'  it  la  obvious  that  title  in  the  trustee 
is  essential  to  the  exercise  of  the  discretion- 
ary power  to  withhold  or  give  an  estate.  In- 
re  Marshall's  Estate,  147  Pa.  St  77,  28  AtL 
891. 

"Tested  by  these  principles,  solution  of  the 
question  Involved  here  Is  easy.  The  ex- 
ecutors are  in  plain  terms  Invested  with  dis- 
cretionary power  to  withhold  or  give  the  trust 
estate.  While  there  Is  In  the  first  Instance 
an  absolute  gift  It  is  coupled  with  restraint 
In  the  manuer  of  its  use.  The  devise  is  ex- 
pressly made  'with  the  condition  of  that 
George  J.  Krebs  shall  only  receive  the  Interest 
of  his  share,  or  as  much  as,  in  times  of  sick- 
ness or  accident'  the  executors  'will  give  him 
to  meet  his  wants.'  The  testator  seems,  as 
was  said  In  Re  Hlbb's  Estate,  143  Pa.  St  217, 
22  AU.  882,  to  have  foreboded  the  thriftless 
character  of  his  son,  and  therefore  substi- 
tuted the  discretion  of  the  trustee  as  to  the 
manner  of  use  of  the  estate;  and  the  direc- 
tion to  deduct  the  money  which  the  testator 
had  loaned  George  from  his  share  suggests 
the  reason  for  the  declaration  of  trust  In  re- 
spect of  the  residue  which  Immediately  fol- 
lows. The  plain  and  lawful  purpose  was  to 
prevent  his  son  from  coming  to  want;  and 
for  this  It  was  essential  that  title  should  be 
In  the  trustee.  The  trust  was  therefore  ac- 
tive, and  the  petition  must  be  dismissed.  The 
case  of  Silknltter's  Appeal,  45  Pa.  St  365, 
upon  which  petitioner's  counsel  mainly  re- 
lied In  argument  Is  plainly  distinguishable 
from  this.  All  that  was  decided  there  was 
that  the  direction  as  to  Interest  was  not  suffi- 
cient to  overcome  the  force  of  the  prior  abso- 
lute gift  (In  re  Bitter's  Estate,  148  Pa.  St 
577,  24  AtL  120);  while  here  there  was  an 
Imperative  discretion  vested  in  a  trustee  to 
withhold  or  give  the  estate  which  made  the 
trust  essentially  active." 

J.  S.  &  B.  O.  Ferguson,  for  appellant  Hen- 
ry A  Miller,  for  appellee. 

PER  CURIAM.  There  la  no  error  In  the  de- 
cree from  which  this  appeal  was  taken.  The 
question  presented  by  the  record  has  been  so 
satisfactorily  and  exhaustively  considered  by 
the  learned  president  of  the  orphans'  court 
that  further  discussion  is  unnecessary.  On 
his  opinion  the  decree  is  affirmed,  and  appeal 
dismissed,  at  appellant's  costs. 
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(Supreme  Court  of  Pennsylvania.    Jan.  8, 
1888.) 
Lxasb  or  Life  Ebtatb. 
A  lease  for  a  term  of  years  of  land  in  part 
of  which,  as  shown  by  the  lease,  the  lessor  had 
only  a  life  estate,  is  not  terminated  by  his  death, 
possession  of  the  premises  daring  the  term  of 
the  lease  being  guarantied;   all  covenants  be- 
ing made  binding  on  executors,  administrators, 
and  assigns,  and  the  guaranty  being  made  good 
by  instrument  executed  by  the  remainder-men. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Bill  by  the  Lake  Brie  Gas,  Coal  &  Coke 
Company  against  James  B.  Patterson  and 
others.  Decree  for  defendants.  Plaintiff 
appeals.     Affirmed. 

The  following  is  the  opinion  of  the  court 
below  (Kennedy,  P.  J.): 

"The  purpose  of  the  bill  filed  In  this 
case  Is  to  have  declared  void  and  can- 
celed a  certain  agreement  entered  into  be- 
tween Alexander  McClure  and  the  Youghio- 
gheny  &  Ashtabula  Coal  &  Coke  Company, 
dated  May  27,  1882,  and  an  accounting  be- 
tween the  estate  of  said  Alexander  McClure, 
who  is  now  deceased,  and  the  plaintiff,  who 
has  succeeded  to  the  rights  of  the  said 
Youghiogheny  &  Ashtabula  Coal  &  Coke 
Company  under  said  agreement,  as  also  the 
restraining  of  the  defendants  from  all  ac- 
tions or  proceedings  against  defendants  for 
or  on  account  of  said  agreement. 

The  facts  found  are  as  follows,  viz.:  (1) 
By  agreement  dated  May  27, 1892,  Alexander 
McClure  leased  to  the  Youghiogheny  &  Ash- 
tabula Coal  &  Coke  Company,  for  the  term 
of  twenty  years,  from  July  1,  1882,  all  the 
coal  owned  by  him  In  fee,  or  in  which  he  had 
a  life  interest,  situated  in  Elizabeth  town- 
ship, Allegheny  county,  containing  about 
four  hundred  acres,  and  also  the  surface  of 
a  piece  of  land  situated  in  said  township, 
containing  about  seventy  acres;  the  said 
lessee  agreeing  to  mine  and  remove  there- 
from not  less  than  one  million  bushels  an- 
nually, and  pay  a  rental  or  royalty  therefor. 
(2)  That  said  lease  or  agreement  was  sub- 
sequently assigned  by  the  said  Youghiogheny 
&  Ashtabula  Coal  &  Coke  Company  to  the  Un- 
ion Coal  &  Coke  Company,  whose  name  was 
changed  to  the  Lake  Erie  Coal  &  Coke  Com- 
pany, the  plaintiff  In  this  bill,  which  plaintiff 
company  assumed  the  obligations  of  the  said 
agreement,  and  continued  to  mine  and  remove 
coal  from  said  premises,  and  pay  rental  or  roy- 
alty therefor  until  the  death  of  the  said  Alex- 
ander McClure,  'which  occurred  November  23, 
1896.  (3)  That  among  other  obligations  in 
said  agreement  assumed  by  the  plaintiff  was 
a  covenant  'to  drive  a  continuous  entry 
from  the  point  where  the  opening  made,  des- 
ignated as  a  main  entry,  which,  as  the 
mining  progresses,  shall  be  continued  or 
extended  to  the  back  or  furthermost  part  of 


the  coal  hereby  leased.'  (4)  That  the  "back  or 
furthermost  part  of  the  coal'  so  leased  was 
a  tract  containing  about  ninety-six  acres, 
which  the  said  Alexander.  McClure  owned 
In  fee;  and  between  that  track  and  the  bal- 
ance of  the  coal  and  surface  leased,  and  in 
which  the  said  Alexander  McClure  had  only 
a  life  estate,  was  a  tract  of  land  containing 
about  fifty  acres,  owned  by  the  Youghio- 
gheny River  Coal  Company,  its  title  thereto 
having  been  acquired  by  deed  from  William 
P.  Fergus  et  al.,  dated  August  26,  1887, 
through  which  the  said  entry  must  pass  in 
order  to  reach  the  ninety-six  acre  tract.  (6) 
That,  the  Youghiogheny  River  Coal  Company 
being  the  sole  owners  of  the  stock  or  proper- 
ty of  the  plaintiff  company,  its  ownership  of 
the  fifty-acre  tract  of  land  mentioned  in 
the  fourth  finding  of  fact  is,  for  the  purposes 
of  this  case,  the  ownership  of  the  plaintiff 
company.  (6)  That  the  plaintiff,  In  the  life- 
time of  Alexander  McClure,  drove  the  entry 
referred  to  in  the  third  finding  of  fact  above 
continuously  from  the  main  entry  to  and 
Into  the  ninety-six  acre  tract  of  coal  before 
mentioned  as  the  "back  or  furthermost  part 
of  the  coal  leased,'  In  accordance  with  the 
provision  of  the  lease  or  agreement  above 
quoted,  running  through  the  fifty-acre  tract, 
owned,  as  before  found,  for  the  purposes  of 
this  case,  by  the  plaintiff.  (7)  That  the 
said  Alexander  McClure  died  testate,  and 
his  executors,  two  of  the  defendants  in  this 
bill,  and  the  other  defendants  herein,  who 
are  the  devisees  under  his  last  will  and  testa- 
ment, and  also  the  remainder-men  of  the 
coal  in  which  he  had  a  life  estate,  leased  as 
aforesaid,  and  being  all  of  the  parties  inter- 
ested in  the  property  leased  under  the  agree- 
ment aforesaid,  having  joined  in  the  execu- 
tion of  an  Instrument  in  writing  to  the  plain- 
tiff, assuring  it  (the  said  plaintiff)  that  it 
would  not  be  dispossessed  of  the  said  leased 
premises,  and  agreeing  to  protect  it  in  the 
possession  thereof,  to  the  full  end  of  the 
term  of  said  lease,  and  to  execute  any  and 
all  papers  and  assurances  necessary  to  se- 
cure it  in  the  possession  of  said  premises. 
(8)  The  agreement  or  lease  aforesaid  con- 
tained the  following  provision:  The  said 
party  of  the  first  part  hereby  guaranties 
peaceable  possession  of  the  premises  hereby 
leased  during  the  term  of  this  lease,  and 
agrees  and  binds  himself  that,  if  the  said  party 
of  the  second  part  should  be  legally  dispos- 
sessed thereof,  to  pay  hnd  reimburse  the  said 
party  of  the  second  part  for  all  improve- 
ments made  upon  the  said  demised  premises 
by  them."  (9)  That,  by  the  recitals  of  the  lease, 
the  plaintiff  had  knowledge  that  the  lessor, 
Alexander  McClure,  was  only  a  tenant  for 
life  of  a  portion  of  the  leased  premises.  (10) 
That  of  the  coal  leased,  in  which  the  said 
Alexander  McClure  owned  only  a  life  estate, 
nearly  all  has  been  mined  and  removed,  there 
remaining  thereof  unmlned  only  about  sev- 
enty acres,  of  which  about  thirty  acres  Is 
solid  coal,  about  eleven  acres  lies  under 
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streams  or  runs,  and  must  be  left  there  per- 
manently, and  the  balance  Is  In  pillars  and 
entries;  and  the  coal  owned  by  said  McClure 
la  fee,  viz.  the  ninety-six  acre  tract,  only 
a  small  portion,  to  wit,  about  one  acre,  has 
been  mined  and  removed,  and  in  the  mining 
and  removal  of  all  of  said  coal  and  the  entry 
aforesaid  driven  by  plaintiff  has  been  used. 
Upon  the  map  offered  in  evidence,  marked 
•Exhibit  1,'  the  unmined  coal  Is  indicated  in 
white  or  light  color,  and  the  portions  mined 
and  removed  are  shaded. 

"The  plaintiff  claims  that,  upon  the  death 
of  Alexander  McClure,  It  was  legally  dis- 
possessed of  the  leased  premises,  the  lease 
canceled  and  made  void,  and  it  (the  said 
piftintlff)  released  from  the  performance  of 
hs  covenants,  and,  under  the  terms  thereof, 
entitled  to  compensation  for  improvements 
erected  as  made  by  it  upon  said  premises, 
and  an  accounting  with  the  estate  of  Alexan- 
der McClure;  while  the  defendants  main- 
tain that  the  lease  is  such  a  contract  as 
survives  the  death  of  Alexander  McClure, 
can  be  carried  out  by  his  executors,  and  that, 
all  the  parties  interested  in  the  leased  prem- 
ises having  Joined  in  the  assurance  to  plain- 
tiff of  possession  to  the  full  end  of  the  term 
of  said  lease,  It  is  bound  to  perform  Its  cove- 
nants. It  will  be  admitted  that  technically, 
upon  the  death  of  the  lessor,  that  portion  of 
the  demised  premises  which  he  held  for  life 
would  revert  Instantly  to  the  remainder-men, 
owners  of  the  fee.  Indeed,  this  seems  to  have 
been  in  the  minds  of  the  parties  at  the  time 
of  the  execution  of  the  lease,  which  was  for 
twenty  years;  and,  in  order  to  prevent  dam- 
ages accruing  to  the  lessee  by  reason  of  its 
dispossession  before  the  expiration  of  the 
term  through  the  death  of  Alexander  Mc- 
Clure, the  clause  was  inserted  which  has 
been  quoted  in  the  eighth  finding  of  facts 
above,  their  intention  seeming  to  be  that  if 
the  lessor  could  in  any  way  secure  peaceable 
possession  to  the  lessee  of  the  whole  prem- 
ises, although  he  owned  a  portion  of  them 
only  for  life,  until  the  end  of  the  term  of 
twenty  years  no  claim  for  damages  would 
arise  in  favor  of  the  lessee.  But,  while  it 
is  true  that  ordinarily  the  death  of  the  lessor 
terminates  the  lease,  the  whole  question  in 
each  case  is  one  for  construction,  and  must 
depend  upon  the  Intentions  of  the  parties.' 
Billings'  Appeal,  106  Pa.  St.  558.  In  the  ab- 
sence of  anything  showing  a  different  inten- 
tion, we  would  be  forced  to  the  conclusion 
that  this  lease  terminated  at  the  death  of 
Alexander  McClure.  In  this  lease,  however, 
we  have  the  provision  quoted  in  the  fore- 
going findings  of  fact,  viz.:  The  said  party 
of  the  first  part  hereby  guaranties  peaceable 
possession  of  the  premises  hereby  leased, 
during  the  term  of  this  lease,  and  agrees  and 
binds  himself  that,  if  the  said  party  of  the 
second  part  should  be  legally  dispossessed 
thereof,  to  pay  and  reimburse  the  said  party 
of  the  second  part  for  all  improvements 
made  upon  the  said  demised  premises  by 


them.'  And  we  have  also  the  further  pro- 
vision that  'all  covenants  herein  bind  exec- 
utors, administrators,  and  assignees,'  which 
while  in  itself  and  by  itself  is  of  no  special 
significance,  but,  taken  in  connection  with 
the  other  provisions  quoted,  there  is  shown 
plainly  an  intention  of  the  parties  that  if 
the  said  lessor,  through  his  executors,  admin- 
istrators, and  assigns,  should  in  any  way  se- 
cure the  peaceable  possession  guarantied, 
the  lease  would  be  binding  upon  the  parties 
to  the  full  end  of  the  term  thereof,  and  only 
in  case  of  actual  dispossession  would  the 
lessee  be  entitled  to  compensation  for  its  im- 
provements, and  no  other  damages.  The 
plaintiff  claims  it  was  dispossessed  by  opera- 
tion of  law,  but  it  was  not  actually  dispos- 
sessed. On  the  contrary,  all  the  parties  in- 
terested have  assured  it  peaceable  possession 
for  the  full  term  of  the  lease,  not  asking  any 
new  or  additional  consideration,  but  only 
that  it  continue  to  perform  the  obligations 
of  the  lease  to  the  end  of  the  term  thereof, 
as  it  seems  plain,  from  the  instrument  itself, 
was  the  intention  of  the  parties,  provided  it 
shall  have  the  peaceable  possession  guaran- 
tied to  It 

"The  plaintiff  claims  that  the  contract  Is  in 
its  nature  entire,  and  that,  failing  in  part  by 
reason  of  the  lapse  of  McClure's  life  estate, 
it  (the  plaintiff)  has  a  right  to  repudiate  the 
whole  contract.  This  is  answered  by  a  ref- 
erence to  the  clause  guarantying  possession 
of  all  of  the  premises,  which  guaranty  being 
made  good,  It  is  not  equitable  to  recognize 
any  right  to  rescind  the  entire  contract  by 
reason  of  the  technicality  mentioned.  In 
this  connection  it  must  not  be  forgotten  that 
nearly  all  the  coal  In  which  Mr.  McClure 
had  a  life  estate  has  been  mined  and  remov- 
ed by  plaintiff,  only  a  small  portion  remain- 
ing, and  most  of  that  required  to  be  left  per- 
manently, and  that  all  of  the  balance  of  the 
coal  to  be  operated  under  the  lease  was 
owned  by  McClure  in  fee.  This  furnished 
a  strong  reason  in  equity  for  refusing  to  per- 
mit the  plaintiff  to  now  have  the  contract 
declared  void. 

"It  Is  Insisted  that  another  company  own- 
ing the  tract  intervening  between  the  coal 
owned  by  the  lessor  in  fee  and  that  in  which 
he  had  only  a  life  estate,  through  which  in- 
tervening tract  the  entry  for  the  removal  of 
the  coal  owned  hi  fee  must  pass,  the  con- 
tract must  fail,  by  reason  of  the  Inability  of 
the  lessor  to  provide  a  mode  for  the  remov- 
ing of  the  coal;  but  this  Is  completely  an- 
swered by  the  fact  that  the  owner  of  the 
fifty-acre  tract,  the  Toughlogheny  River  Coal 
Company,  and  the  plaintiff  are  one  and  the 
same  company;  and,  as  has  been  found,  the 
ownership  of  said  tract  by  the  former  com- 
pany 1b,  for  the  purposes  of  this  case,  the 
ownership  of  the  plaintiff  company. 

"The  conclusions  are  that  the  plaintiff  is 
not  entitled  to  the  relief  prayed  for,  and  that 
the  bill  must  be  dismissed,  at  the  costs  of 
complainant    It  may  be  gravely    doubted 
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that  the  plaintiff  has  any  standing  In  eauity 
to  maintain  this  bill,  which  seems  to  be  an 
application  for  relief  from  the  performance 
of  its  own  obligation.  It  is  plain  that,  in 
case  of  an  action  at  law  by  the  defendant 
for  the  recovery  of  rental  or  royalty  from 
plaintiff  under  the  lease,  It  could  set  up  the 
matters  contained  in  the  bill  as  a  defense  to 
said  action;  and  it  is  equally  plain  that,  In 
case  of  an  attempt  by  plaintiff  to  remove  Its 
fixtures  from  the  premises,  the  defendants 
could  file  their  bill  to  restrain  it;  but  the 
right  of  plaintiff  to  file  this  bill  is  not  so 
clear.  This  question,  however,  has  not  been 
raised.  On  the  contrary,  both  sides  have 
requested  the  court  to  entertain  jurisdiction 
of  the  bill  as  filed,  and  dispose  of  the  ques- 
tion upon  its  merits,  which  has  been  done, 
without  passing  upon  the  question  of  Juris- 
diction suggested.  Let  a  decree  be  drawn 
In  accordance  herewith." 

Petty  &  Friend,  for  appellant  J.  S.  &  H. 
G.  Ferguson  and  Jacob  H.  Miller,  for  appel- 
lees. 

PER  CURIAM.  A  careful  consideration 
of  this  record  has  not  convinced  us  that 
there  is  any  error  in  the  court's  findings  of 
fact  or  conclusions  of  law.  The  case  ap- 
pears to  have  been  carefully  considered,  and 
the  questions  necessarily  Involved  have  been 
rightly  decided.  We  find  nothing  in  either 
of  the  specifications  that  requires  special  no- 
tice or  discussion.  The  decree  Is  affirmed, 
on  the  opinion  of  the  learned  president  of 
the  common  pleas,  and  the  appeal  is  dis- 
missed, at  appellant  company's  costs. 


(184  Pa.  St.  810) 

In  re  MURPHY'S  ESTATE. 

Appeal  of  KURTZ  et  al. 

(Supreme  Court  of  Pennsylvania.    Jan.  8. 
1898.) 

Wills— Construction— Lapsed    Legacy— Chari- 
table Bequests— When  Void  poh  UNCER- 
TAINTY—EXBOUTOB8—  POWERS. 

1.  A  bequest  of  the  residue  of  an  estate  "to 
be  divided  among  such  benevolent,  charitable, 
and  religious  institutions  and  associations  as 
shall  be  selected  by  my  executors,"  is  not  void 
for  uncertainty. 

2.  Where  a  testator  named  his  wife  as  one 
of  the  executors,  and  gave  the  residue  of  his 
estate,  after  her  death,  to  such  charitable  in- 
stitutions "as  shall  be  selected  by  my  executors, 
or  their  successors,"  the  sole  surviving  executor 
had  the  power  to  designate  the  beneficiaries. 

3.  Testator  gave  his  wife,  among  other  be- 
quests, 150  shares  of  railroad  stock,  with  the 
request  that  if,  one  year  after  his  decease,  the 
value  df  his  estate  had  not  materially  decreased, 
she  would  make  "the  following  distribution  of 
the  railroad  stock.  He  then  directed  the  bal- 
ance of  his  estate  to  be  divided  among  certain 
charitable  institutions.  Testator  survived  his 
wife.  Held,  that  the  lapsed  legacy  to  the  wife 
fell  into  the  residue. 

Appeal  from  orphans'  court,  Allegheny  coun- 
ty. 

Audit  of  the  account  of  William  A.  Robin- 
son, executor  of  the  estate  of  William  R. 


Murphy,  deceased.  From  the  decree  of  dis- 
tribution, Ann  M.  Kurtz  and  others  appeal. 
Affirmed. 

The  opinion  of  the  orphans'  court  is  as  fol- 
lows: 

"William  R  Murphy  died  testate  on  the 
18th  of  April,  1896.  By  his  will,  dated  July 
12,  1894,  he  made  the  following  provisions 
for  his  wife,  who  died  prior  to  him,  to  wit, 
on  September  29,  1896.  'Second.  I  will  and 
bequeath  to  my  wife,  Matilda  T.  Murphy,  the 
sum  of  five  thousand  ($5,000)  dollars,  and  one 
hundred  and  fifty  (150)  shares  of  the.  stock 
of  the  Pennsylvania  Railroad  Company;  also 
all  my  household  furniture,  my  pew  In  the 
First  Presbyterian  Church  of  Pittsburg  and 
my  lot  In  the  Allegheny  Cemetery,— these  be- 
quests with  the  provisions  made  in  clause 
third,  to  be  In  lien  of  her  dower  and  statutory 
interest  in  my  estate.  To  this  provision  in 
my  will  I  add,  however,  the  following  re- 
quest: That  if,  at  the  expiration  of  one  year 
after  my  decease,  the  value  of  my  estate  has 
not  materially  decreased  from  the  appraiser's 
estimate,  then  she  would  of  her  own  free 
will  and  accord  make  the  following  distribu- 
tion of  the  above-named  Pennsylvania  Rail- 
road Company  stock:  To  my  nephews  J. 
W.  Murphy,  J.  M.  Kurtz,  and  Daniel  Cooper, 
twenty  (20)  shares  each;  to  my  nieces  Annie 
Murphy,  Elizabeth  Kurtz,  Lucy  Randall,  and 
Martha  Crane,  ten  (10)  shares  each;  to  my 
nephews  James  M.  Cooper  (son  of  Wm.  M. 
Cooper),  Frank  Cooper,  and  William  M.  Coop- 
er (sons  of  Daniel  Cooper),  to  my  niece 
Fannie  Cooper  (daughter  of  Daniel  Cooper), 
and  to  James  M.  Kurtz,  in  trust  for  his 
children,  ten  (10)  shares  each.  Third.  The 
rest  and  residue  of  my  estate,  of  every  kind, 
I  give  and  bequeath  to  David  Robinson,  his 
heirs  and  assigns,  in  trust,  however,  for  the 
following  purposes:  To  invest  and  reinvest 
the  same  in  such  securities  as  he  shall  deem 
safe,  and  the  net  Income  and  profits  thereof 
to  pay  to  my  wife,  Matilda  T.  Murphy,  dur- 
ing the  term  of  her  natural  life,  and  at  her 
decease  the  principal  sum  of  said  residuary 
estate,  to  be  by  said  trustee  paid  as  follows.' 
He  then  gave  certain  pecuniary  legacies,  and 
provided  as  follows  in  the  last  paragraph; 
'(6)  The  balance  of  my  estate,  after  the  pay- 
ment of  the  above  legacies  and  the  collateral 
Inheritance  tax  on  them,  to  be  divided  among 
such  benevolent,  charitable,  and  religious  in- 
stitutions and  associations  as  shall  be  selected 
by  my  executors,  or  their  successors.  It  is 
my  will  that,  should  there  be  a  deficiency  In 
my  estate,  the  above  legacies  shall  abate  pro- 
portionately, save  that  I  wish  those  to  the 
boards  of  foreign  missions  and  home  missions 
to  be  paid  in  full,  and  free  from  any  tax. 
I  appoint  David  Robinson  and  my  wife, 
Matilda  T.  Murphy,  executors  of  my  will, 
without  bonds,  no  bonds  to  be  required  of 
them  ss  trustees  of  the  residuary  estate.' 
David  Robinson  having  died  prior  to  testator, 
he,  on  February  7,  1895,  by  codicil,  appointed 
William  A  Robinson  as  trustee  and  executor, 
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instead  of  said  David  Robinson,  deceased. 
William  A.  Robinson,  as  surviving  executor, 
filed  this  account,  and  by  writing  filed  made 
the  following  distribution  of  the  residue  of 
the  estate:  To  the  Home  for  Aged  Protestant 
Women,  at  Wllklnsburg,  Pa.,  five  hundred  dol- 
lars; to  the  Passavant  Memorial  Home  for 
Epileptics,  Rochester,  Pa.,  five  hundred  dol- 
lars; to  the  trustees  of  Washington  and  Jef- 
ferson College,  at  Washington,  Pa.,  for  per- 
manent funds,  one  thousand  dollars;  to  the 
trustees  of  the  Western  Theological  Seminary 
of  the  Presbyterian  Church,  in  Allegheny,' 
Pa.,  In  aid  of  fund  for  establishing  a  chair 
of  sacred  rhetoric  and  elocution,  one  thousand 
dollars.  The  balance  of  the  said  estate  to 
be  divided  Into  four  equal  parts,  one  of  said 
parts  to  be  given  to  each  of  the  following 
institutions,  namely:  To  the  Homeopathic 
Medical  and  Surgical  Hospital  and  Dispen- 
sary, of  Pittsburg,  Pa.,  for  permanent  funds, 
one  of  said  four  parts;  to  the  Allegheny  Gen- 
eral Hospital,  in  Allegheny,  Pa.,  for  per- 
manent funds,  one  of  said  four  parts;  to 
the  trustees  of  Washington  and  Jefferson  Col- 
lege, at  Washington,  Pa.,  for  permanent  funds, 
one  of  said  four  parts;  and  to  the  Presby- 
terian Hospital,  of  Pittsburg  and  Allegheny, 
Pa.,  for  permanent  funds,  one  of  said  four 
parts.'  It  is  claimed  by  the  next  of  kin  (1) 
that  the  bequest  in  the  residuary  clause  is 
void  for  uncertainty;  (2)  that  the  surviving 
executor  had  not  the  power  alone  to  designate 
the  beneficiaries;  (3)  that  the  lapsed  legacy 
to  testator's  wife  did  not  fall  Into  the  residue. 
"In  Domestic  &  Foreign  Missionary  So- 
ciety's Appeal,  80  Pa.  St.  435,  It  was  said 
that,  'In  the  case  of  a  will  making  a  charitable 
bequest,  it  is  Immaterial  how  vague,  in- 
definite, and  uncertain  the  objects  of  the  tes- 
tator's bounty  may  be,  provided  there  is  a 
discretionary  power  vested  in  some  one  over 
its  application  to  those  objects.'  Such  dis- 
cretionary power  here  Is  vested  in  the  execu- 
tors; but  it  is  contended,  upon  the  authority 
of  Morice  v.  Bishop  of  Durham,  9  Ves.  399 
(where  the  bequest  was  for  such  objects  of 
benevolence  and  liberality  as  the  trustee  in 
his  discretion  should  most  approve),  and  other 
English  cases,  that,  as  the  bequest  here  Is 
for  benevolent  as  well  as  charitable  uses,  It 
is  void  for  uncertainty.  In  Witinan  v.  Lex, 
IT  Serg.  &  R.  88,  Gibson,  C.  J.,  In  comment- 
ing upon  Morice  v.  Bishop  of  Durham,  said 
that  such  a  gift  would  probably  be  upheld  in 
Pennsylvania;  but  there  have  been  no  cases 
cited  of  our  supreme  court  directly  In  point 
There  are,  however,  from  other  states.  In 
Saltonstall  v.  Sanders,  11  Allen,  446,  Mr.  Jus- 
tice Gray  sustained  a  trust  for  the  further- 
ance and  promotion  of  good  morals,  and  in 
aiding  objects  and  purposes  of  benevolence 
and  charity.'  On  page  468  he  said:  The 
decisions  of  the  English  courts  since  our 
Revolution  are  of  no  binding  authority  on  this 
court,  and  upon  such  a  question  as  the  in- 
terpretation of  the  word  "benevolence,"  as 
connected  with  "charity,"  of  no  particular 


weight  when  opposed  to  the  well-settled  mean- 
ing of  the  words  in  our  own  law.'  And  on 
page  470:  'Whatever,  therefore,  may  be  the 
meaning  In  the  law  of  Massachusetts  of  the 
word  "benevolence"  by  Itself,  there  can  be 
no  doubt  that,  when  used  In  connection  with 
"charity,"  It  Is  synonymous  with  it.'  A  still 
stronger  case  is  Rotch  v.  Emerson,  105  Mass. 
431,  where  a  gift  to  trustees,  'to  be  by  them 
applied  for  the  promotion  of  agricultural  or 
horticultural  Improvements,  or  other  philo- 
sophical or  philanthroplcal  purposes,  at  their 
discretion,'  was  sustained  as  a  charitable  be- 
quest. In  Goodale  v.  Mooney,  60  N.  H.  528, 
the  following  bequest  was  sustained:  'I  place 
the  remainder  of  my  property  In  the  bands 
of  my  executors,  to  be  distributed  by  them, 
after  my  decease,  among  my  relatives  and  for 
benevolent  objects.'  On  page  534  the  court 
said:  'In  many  cases  the  word  "benevolent" 
has  been  coupled  with  "charitable,"  or  some 
equivalent  word,  or  has  been  mentioned  in 
connection  with  such  public  institutions  as 
to  show  an  intent  to  make  it '  synonymous 
with  charity.  They  are  also  synonymous  in 
their  ordinary  meaning.'  See  Webst.  Diet 
It  seems,  then,  that  the  word  'benevolent'  as 
used  by  the  testator,  is  to  be  construed  as 
synonymous  with  'charitable,'  and  the  resid- 
uary bequest  is,  therefore,  not  void  for  un- 
certainty. But  it  Is  contended  that  William 
Robinson,  as  the  sole  surviving  executor,  had 
not  the  power  to  designate  the  beneficiaries 
under  the  residuary  clause.  If  the  power 
were  incident  to  the  persons  of  the  executors, 
and  not  the  office,  this  position  would,  per- 
haps, be  well  taken.  The  testator  provided 
that  the  selection  of  the  beneficiaries  should 
be  made  'by  my  executors  or  their  succes-  , 
sors.'  The  distribution  of  the  residuary  estate 
was  not  to  be  made  until  after  the  death 
of  his  wife;  and  it  is  not  probable  he  antici- 
pated that  the  beneficiaries  would  be  desig- 
nated until  then,  and  his  wife,  as  executrix, 
would  not,  therefore,  take  part.  The  word 
'successors'  appears  to  Indicate  that  he  in- 
tended the  power  of  selection  should  be  ex- 
ercised by  the  persons  filling  the  office  after 
his  wife's  decease;  and  the  power  seems  to 
be  annexed  to  the  office,  and  not  the  person. 
In  Perry,  Trusts,  §  ,499,  it  is  said:  The 
question  Is  whether  the  donor  reposed  a  per- 
sonal trust  and  confidence  In  the  trustees  ap- 
pointed, or  whether  he  reposed  the  power  in 
whomsoever  might  in  fact  fill  the  office  of 
trustee.'  And  In  Hill,  Trustees,  489:  'Where 
the  power  is  annexed  to  the  office  of  trustees, 
and  one  or  more  of  the  trustees  refuse  to 
accept  the  trust  it  Is  settled  that  those  who 
accept  may  exercise  the  power.'  We  think 
the  surviving  executor  had  power  to  designate 
the  beneficiaries,  and,  as  they  are  all  char- 
itable to  some  extent  his  designation  Is  valid, 
and  distribution  must  be  made  accordingly. 
The  legacy  to  his  wife  was  given  to  her  ab- 
solutely, coupled  with  a  suggestion  that  under 
certain  contingencies  she  should  give  the 
Pennsylvania  Railroad  stock  to  certain  per- 
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Bona.  The  words  are  merely  precatory,  creat- 
ed no  trust,  and  did  not  In  any  -way  qualify 
the  absolute  gift  to  her.  The  legacy  lapsed 
by  reason  of  her  death  before  the  testator, 
and,  as  the  will  contains  a  general  residuary 
clause,  and  it  Is  evident  it  was  the  intention 
of  the  testator  to  dispose  of  his  whole  estate, 
the  lapsed  legacy  falls  into  the  residue,  and 
must  be  distributed,  as  part  of  it,  to  the 
beneficiaries  designated  by  the  executor. 
Gray's  Estate,  147  Pa.  St.  67,  23  AtL  205; 
Powell's  Estate,  138  Pa.  St  322,  22  AtL  92; 
In  re  Reimer's  Estate,  159  Pa.  St.  212,  28  AtL 
186." 

John  Wilson,  for  appellants.  Cohen  &  Is- 
rael, for  appellee  Allegheny  General  Hospi- 
tal. A.  M.  Todd  and  Thomas  Herriott,  for 
appellee  Washington  &  Jefferson  College. 
William  A.  Way,  for  appellee  Presbyterian 
Hospital.  Dalzell,  Scott  &  Gordon,  for  ap- 
pellee Homeopathic  Hospital. 

PER  CURIAM.  We  find  nothing  in  this 
record  that  requires  a  reversal  or  modification 
of  the  decree  from  which  this  appeal  was  taken, 
nor  do  we  think  that  any  of  the  questions 
presented  in  the  specifications  of  error  re- 
quire further  notice  than  is  taken  of  them  in 
the  opinion  of  the  learned  Judge  who  entered 
the  decree.  On  his  opinion,  the  decree  Is 
affirmed,  and  appeal  dismissed,  at  appellants' 
costs. 


(184  Pa.  St.  806) 

In  re  OLIVER'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.     Jan.  8. 

1888.) 

Descent  and  Distribution— Illbgitimate  Cnn> 

TJHEN. 

One  born  out  of  wedlock,  whose  parents 
afterwards  married,  and  died  domiciled  in  Eng- 
land, may  inherit  a  share  in  lands  left  by  an 
uncle  ex  parte  materna  domiciled  in  the  Unit- 
ed States,  under  Act  May  14,  1857,  providing 
that,  in  "any"  and  "every"  case  where  the 
parents  of  an  illegitimate  child  marry,  such 
child  shall  thereby  become  legitimate,  and  enjoy 
the  same  rights  as  if  born  during  wedlock. 

Appeal  from  orphans'  court,  Allegheny 
county. 

Petition  by  Harry  Jeans  for  the  partition 
of  certain  land  of  which  John  Oliver  died 
seised.  From  decrees  ordering  partition  and 
confirming  the  sheriff's  Inquisition,  Robert 
Oliver  appeals.     Affirmed. 

The  opinion  of  the  orphans'  court  is  as  fol- 
lows (Hawkins,  P.  J.): 

"The  question  Involved  In  this  matter  Is 
whether  or  not  a  claimant  born  out  of  wed- 
lock, whose  parents  afterwards  married, 
and  died  domiciled  In  England,  may  Inherit 
a  share  in  lands  left  by  an  uncle  ex  parte 
materna,  domiciled  in  this  country,  under 
and  by  virtue  of  the  act  of  May  14,  1857. 
That  act,  like  the  act  of  1855,  relating  to  the 
inheritance  of  illegitimates,  is  general  In  its 
terms,  and  makes  no  distinction  between 
resident  and  nonresident  parties.    Waesch'a 


Estate,  166  Pa.  St  204,  30  AtL  1124.  It  pro- 
vides that  In  any  and  every  case  where  the 
father  and  mother  of  Illegitimate  child  or 
children  shall  enter  into  the  bonds  of  matri- 
mony and  cohabit  such  child  or  children 
shall  thereby  become  legitimate  and  enjoy 
all  the  rights  and  privileges,  as  If  they  had 
been  born  during  the  wedlock  of  their  par- 
ents.' The  effect  of  the  act  was  to  add  such 
persons  to  the  class  entitled  to  take  under 
the  Interstate  law,  and  the  facts  bring  the 
present  [case]  clearly  within  its  provision.  The 
case  of  Smith  v.  Derr's  Adm'rs,  34  Pa.  126, 
upon  which  exceptions  rely,  having  arisen 
before  the  passage  of  the  act  of  1857,  has 
no  application  to  the  present  case.  And 
now,  to  wit  September  20,  1897,  this  matter 
came  on  to  be  heard  upon  exceptions  filed, 
and  was  argued  by  counsel,  and  thereupon 
said  exceptions  are  dismissed,  at  the  cost  of 
exceptant" 

W.  B.  Rodgers,  R.  O.  Rankin,  and  J.  EL 
Beal,  for  appellant  Wm.  E.  Newlln  and 
Wm.  A.  Challener,  for  appellee. 

PER  CURIAM.  The  act  of  May  14,  1857, 
quoted  In  the  opinion  of  the  court  below,  In 
effect  created  a  new  class  of  distributees,  in 
addition  to  those  theretofore  entitled  to  take 
under  our  intestate  laws.  In  Its  terms  the 
act  is  general,  and  makes  no  distinction  be- 
tween resident  and  nonresident  parties. 
The  undisputed  facts  of  this  case  bring  It 
clearly  within  the  plain  provisions  of  the 
act  and  hence  there  was  no  error  in  holding 
that  the  appellee  (whose  deceased  mother, 
through  whom  he  claims,  was  born  out  of 
wedlock,  but  her  parents  afterwards  mar- 
ried, and  died  domiciled  in  England)  may  In- 
herit a  share  in  lands  of  which  his  uncle  ex 
parte  materna,  domiciled  in  this  country, 
died  seised  and  intestate,  as  fully  as  if  his 
said  mother  had  been  born  during  the  wed- 
lock of  her  parents.  There  Is  nothing  in  the 
case  that  requires  further  discussion.  The 
decree  is  affirmed  on  the  opinion  of  the 
learned  president  of  the  orphans'  court  and 
the  appeal  is  dismissed,  at  appellant's  costs. 


(184  Pa.  St.  292) 
HOOK  et  al.  v.  McCUNE. 

(Supreme  Court  of  Pennsylvania.    Jan.  8, 

1898.) 
Debts  ov  Decedent— Lien  on  Real  Estate. 

1.  A  suit  in  equity  for  an  accounting  be- 
tween partners  is  an  "action,"  within  Act  1834, 
8  24,  providing  that  the  debts  of  a  decedent 
cease  to  be  a  lien  on  his  real  estate  after  five 
years,  unless  an  action  for  the  recovery  there- 
of be  commenced  and  duly  prosecuted  against 
his  heirs,  executors,  or  administrators  within 
five  years  after  his  decease. 

2.  It  is  sufficient  if  an  action  on  decedent's 
debt  be  brought  within  five  years  and  duly 
prosecuted,  though  the  judgment  be  rendered 
after  the  five  years  have  expired. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 
Action  by  Jacob  Hook  and  George  Hook 
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against  Eliza  L.  McOune.  From  a  Judgment 
in  favor  of  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Hie  opinion  of  the  court  of  common  pleas 
Is  as  follows  (White,  P.  J.): 

"Edward  F.  Llgbtner  died  in  April,  1875, 
and  J.  H.  Llghtner  was  appointed  adminis- 
trator in  September,  1878.  G.  W.  Smith  fil- 
ed a  bill  in  equity  against  the  administrator 
for  an  account  of  the  partnership  between 
him  and  the  said  E.  F.  Llghtner,  which  was 
duly  proceeded  In  until  September  1,  1880, 
when  a  decree  was  entered  against  the  estate 
of  E.  F.  Llghtner  for  $13,610.10.  On  Novem- 
ber 27, 1880,  the  administrator  applied  to  the 
orphans'  court  for  power  to  sell  certain  real 
estate  of  B.  F.  Llghtner  for  the  payment  of 
the  said  decree  and  other  debts,  which  was 
granted,  in  pursuance  of  which  a  sale  was 
made  and  duly  confirmed  by  the  orphans' 
court.  The  lots  in.  controversy  in  this  suit 
were  parts  of  the  real  estate  of  E.  F.  Llght- 
ner thus  sold.  The  question  now  raised  Is 
as  to  the  validity  of  that  orphans'  court  sale, 
because  it  took  place  more  than  five  years 
after  the  death  of  E.  F.  Llghtner.  Under 
the  facts  stated  there  can  be  no  doubt  on  the 
subject.  Under  the  act  of  assembly  of  1834 
(section  24),  the  debts  of  a  decedent  cease 
to  be  a  Hen  upon  his  real  estate  after  five 
years,  'unless  an  action  for  the  recovery 
thereof  be  commenced  and  duly  prosecuted 
against  his  heirs,  executors  or  administrators, 
within  the  period  of  five  years  after  his  de- 
cease.' An  'action'  is  a  demand  or  legal 
proceeding  in  a  court  of  justice  to  secure 
one's  rights.  It  embraces  a  proceeding  in 
equity  as  well  as  at  common  law.  This  ac- 
tion was  begun  less  than  two  years  after  the 
death,  and  judgment  by  decree  obtained 
within  four  years  thereafter.  It  was  only 
a  few  months  over  five  years  after  the  death 
of  the  decedent.  It  has  never  been  held  that 
the  action  must  be  prosecuted  to  judgment 
within  the  five  years  after  death.  It  is  suffi- 
cient if  the  action  is  brought  within  the  five 
years  and  duly  prosecuted,  although  the 
judgment  may  not  be  obtained  within  the 
five  years.  Phillips  v.  Railroad  Co.,  107  Pa. 
St  472.  And  now,  September  4,  1897,  this 
cause  came  on  to  be  heard  on  the  case  stat- 
ed, and  after  arguments  by  counsel  and  due 
consideration  judgment  Is  ordered  to  be  en- 
tered on  the  case  stated,  In  favor  of  the  plain- 
tiffs against  the  defendant,  for  $1,075,  with 
costs." 

Geo.  H.  Quaffi,  for  appellant  Chas.  W. 
Dahllnger,  for  appellees. 

PEE  CURIAM.  The  question  presented 
by  the  facts  set  forth  in  the  case  stated  is 
whether  the  orphans'  court  sale,  made  more 
than  five  years  after  the  death  of  the  Intes- 
tate, for  the  payment  of  his  debts,  vested  in 
the  purchaser  at  said  sale  a  good  and  mar- 
ketable title  to  the  land  in  question?  The 
learned  president  of  the  common  pleas  held 


that  it  did,  and  Judgment  was  accordingly 
entered  in  favor  of  the  plaintiffs.  For  rea- 
sons given  by  him,  this  was  so  clearly  right 
that  further  discussion  of  the  question  Is  un- 
necessary. The  Judgment  is  therefore  affirm- 
ed on  his  opinion. 


(184  PS.  St.  1«) 

JOHNSTON  et  al.  v.  CALLERT. 

(Supreme  Court  of  Pennsylvania.    Jan.  8, 

1898.) 

Bum  e*  luan  —  Ihcumbrakcsj  —  Locatiow  of 

Railroad. 

1.  When  engineers  to  survey  the  route  of  a 
railroad  have  returned  to  the  office  of  the  com- 
pany the  protracted  surveys  of  the  line  or  lines 
run,  and  the  survey  thus  made  has  been  formal- 
ly adopted  and  declared  to  be  the  location  of 
the  road,  that  constitutes  and  completes  the  fact 
of  location,  so  as  to  create  an  incumbrance  on 
the  property  without  notice  to  the  owners  there- 
of, or  the  adjusting  and  paying  or  securing  of 
damages. 

2.  The  plan  or  map  of  a  survey  of  the  route 
of  a  railroad  returned  by  the  company's  engi- 
neers to  its  office  is  the  best  evidence  on  the 

Suestion  of  location  of  what  has  been  done  by 
iem. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  Anna  D.  Johnston  and  others 
against  James  D.  Callery.  Judgment  for  de- 
fendant.   Plaintiffs  appeal.    Affirmed. 

Knox  it  Reed  and  George  B.  Shaw,  for  ap- 
pellants. Geo.  G.  Wilson  and  Wm.  D.  Evans, 
for  appellee. 

GREEN,  J.  When  this  case  was  here  be- 
fore (173  Pa  St  129,  33  AtL  1036),  It  was 
upon  the  sufficiency  of  an  affidavit  of  defense 
to  prevent  judgment  The  statement  of  cause 
of  action  claimed  judgment  for  the  amount  of 
the  purchase  money  stipulated  in  the  agree- 
ment for  the  sale  of  the  land,  and  the  affida- 
vit of  defense  claimed  that  the  stipulation  of 
the  agreement  which  provided  for  a  title  clear 
of  all  incumbrances  had  been  violated,  and 
that  the  plaintiffs  were  unable  to  convey  such 
a  title.  The  incumbrance  alleged  in  the  affi- 
davit was  that  which  was  created  by  the  sur- 
vey and  location  of  a  branch  railroad  of  the 
Pittsburgh  &  Connellsvllle  Railroad  over  the 
laud  in  question,  at  a  time  anterior  to  the  ex- 
ecution of  the  contract  of  sale  All  the  par- 
ticulars of  the  survey  and  location  were  set 
forth  in  the  affidavit  Including  the  formal 
adoption  of  the  location  by  the  resolution  of 
the  directors  of  the  railroad  company  of  the 
4th  day  of  April,  A.  D.  1892.  The  affidavit 
also  set  forth  a  notice  from  the  counsel  of  the 
railroad  company,  by  letter  dated  May  19, 
1893,  to  the  effect  that  the  company  had  pur- 
veyed and  located  the  said  branch  railroad 
some  time  before,  over  the  property,  and  that, 
If  the  defendant  purchased  the '  property,  be 
would  have  to  take  It  subject  to  the  right  of 
the  railroad  company  to  appropriate  the  right 
of  way  for  the  road  over  the  land.  The 
plaintiffs  having  entered  a  rule  for  judgment 
notwithstanding  the  affidavit  the  court  below 
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discharged  the  rule,  whereupon  the  plaintiffs 
took  an  appeal  to  this  court  But  we  sus- 
tained the  court  below,  and  practically  said 
that  If,  on  the  trial,  the  facts  Bet  out  in  the 
affidavit  were  established  by  testimony,  the 
defendant  would  have  made  out  a  good  de- 
fense. On  the  trial  the  defendant  gave  evi- 
dence to  prove  all  the  matters  alleged  in  the 
affidavit  of  defense,  and,  so  far  as  we  can  dis- 
cover, there  was  no  lack  of  testimony  as  to 
any  of  them.  The  case  was  submitted  to  the 
jury  on  the  question  whether  there  had  been 
an  actual  location  of  the  railroad  over  the 
property  prior  to  the  agreement  of  sale;  and 
the  court  ruled  that  if  there  had  been,  it  con- 
stituted an  incumbrance  on  the  plaintiffs'  title, 
and  the  defendant  would  not  be  bound  to 
take  the  land.  So  far  as  the  evidence  is  con- 
cerned, we  do  not  understand  that  there  is  any 
dispute,  and  the  learned  counsel  for  the  ap- 
pellants concede  that  such  is  the  case,  in  their 
printed  argument.  Their  contention  seemingly 
is  that  there  was  no  evidence  of  a  survey  or 
any  entry  on  the  ground  having  been  made 
prior  to  the  contract,  and  that  no  notice  had 
been  served  on  the  owners,  and  that  on  May 
1,  1893,  there  was  nothing  but  a  paper  loca- 
tion, evidenced  only  by  the  passage  of  a  reso- 
lution on  April  4,  1892,  unknown  to  all  but  the 
officers  of  the  company.  As  to  this  resolution, 
they  contend  It  was  rescinded  by  a  later  reso- 
lution, adopted  on  February  20,  1895,  and  they 
argue  from  these  premises  that  no  incum- 
brance was  imposed  upon  the  property  at  the 
date  of  the  contract  In  view  of  the  testimo- 
ny taken  on  the  trial  and  of  the  decisions  of 
this  court  as  to  what  constitutes  a  good  loca- 
tion, we  cannot  consider  these  contentions  as 
at  all  tenable.  We  have  so  recently  denned 
what  is  a  good  location  of  the  route  of  a  rail- 
road that  a  brief  citation  from  our  latest  de- 
cision on  the  subject  will  be  sufficient. 

In  the  case  of  Willlams'port  &  N.  B.  R.  Co. 
v.  Philadelphia  &  E.  R.  Co.,  141  Pa.  St  407, 
21  Atl.  645,  our  Brother  Williams,  delivering 
the  opinion,  said:  "The  successive  steps  con- 
templated by  the  act  of  1849  and  subsequent 
legislation,  as  necessary  to  vest  a  title  to  the 
roadway  in  the  corporation,  are  these:  (1)  A 
preliminary  entry  on  the  lands  of  private  own- 
ers for  the  purpose  of  exploration.  This  Is 
made  by  engineers  and  surveyors,  who  run 
and  mark  out  one  or  more  experimental  lines, 
and  who  report  their  work  with  such  maps 
and  profiles  as  may  be  necessary  to  present  it 
properly  to  the  company  that  employs  them. 
(2)  A  selection  and  adoption  of  a  line,  or  one 
of  the  lines  so  run,  as  and  for  the  proposed 
railroad.  This  is  done  by  the  corporation,  and 
It  requires  the  action  in  some  form  of  the 
board  of  directors.  This  makes  what  was 
before  experimental  and  open,  a  fixed  and  defi- 
nite location!  It  fastens  a  servitude  upon  the 
property  affected  thereby,  and  bo  takes  from 
the  owner,  and  appropriates  to  the  use  of  the 
corporation.  (3)  Payment  to  the  owner  for 
what  is  taken,  and  the  consequences  of  the 
taking,  or  security  that  It  shall  be  made  when 


the  amount  due  him  Is  legally  ascertained. 
The  title  of  the  owner  is  not  devested  until 
the  last  of  these  steps  has  been  taken.  [Cit- 
ing authorities.]  As  against  him,  the  corpora- 
tion can  acquire  only  a  conditional  title  by  Its 
act  of  location,  which  ripens  into  an  absolute 
one  upon  making  compensation.  As  to  third 
persons  and  rival  corporations,  however,  the 
action  of  the  company  adopting  a  definite  loca- 
tion Is  enough  to  give  title.  *  •  •  The  act 
of  location  is  at  the  same  time  the  act  of  ap 
propriation.  The  space  covered  by  the  line  as 
located  is  thereby  seized  and  appropriated  to 
the  purposes  of  the  construction  and  opera- 
tion of  the  railroad  by  virtue  of  the  power  of 
eminent  domain,  and  nothing  remains  to  be 
done  except  to  compensate  the  owner.  After 
the  act  of  location  by  the  company,  the  owner 
or  the  company  may  proceed  at  once  to  secure 
an  ascertainment  of  damages."  It  will  be  ob- 
served now  that  the  selection  and  adoption  of 
a  line  by  the  directors  "fastens  a  servitude 
upon  the  property  affected  thereby,  and  so 
takes  from  the  owner,  and  appropriates  to  the 
use  of  the  corporation."  All  of  this  was  re- 
peated and  reaffirmed  In  the  opinion  of  Mr. 
Chief  Justice  Sterrett  m  Johnston  v.  Callery 
(this  same  case)  173  Pa.  St  120,  33  Atl.  1036. 

Let  us  now  see  what  was  the  action  of  the 
company  as  to  the  adoption  and  location  of  the 
route  in  this  case.  Mr.  J.  B.  Washington,  the 
secretary  and  treasurer  of  the  company,  was 
examined  on  the  trial,  and  was  asked:  "Have 
you  in  your  possession  any  plan  of  that  com- 
pany showing  the  location  of  a  branch  rail- 
road from  a  point  at  or  near  the  crossing  at 
Glenwood,  down  In  the  direction  of  Marlon 
Station?  A.  I  have.  Q.  Will  you  produce 
that  plan,  please?  (Plan  produced  by  the  wit- 
ness.) Q.  By  whom  was  this  plan  prepared? 
A.  By  the  chief  engineer  of  the  company.  Q. 
Now,  where  does  that  line  of  railroad  cross 
this  property  that  is  now  in  question?  (Wit- 
ness indicates  on  plan.)  «j.  What  action,  if 
any,  was  taken  by  the  board  of  directors  with 
respect  to  that  adopted  location?  A.  There  is 
the  adoption  by  the  board  on  the  plan,  with 
the  seal.  Q.  By  whom  was  that  adoption? 
A.  Adoption  by  the  board  of  directors.  Q. 
And  entered  upon  the  plan  by  whom?  A. 
That  Is  my  handwriting.  *  *  *  Q.  Will  you 
look  at  the  meeting  of  the  board  of  directors 
held  on  the  4th  of  April,  1892?  A.  I  have 
that  Q.  Now,  will  you  give  us  that  minute? 
A.  Resolved  that  this  company  survey,  locate, 
and  construct  a  branch  railroad  of  one  or  more 
tracks  from  a  point  on  the  main  line  of  the 
Pittsburgh  and  Oonnellsvllle  Railroad,  at  or 
near  the  crossing  of  Second  Ave.,  in  Glen- 
wood, Twenty- Third  ward,  city  of  Pittsburgh, 
and  thence  extending  to  a  point  of  connection 
with  the  said  main  line  at  a  point  near  Marlon 
station,  west  of  Laughlln  street  in  the  devel- 
opment of  the  territory  along  the  Mononga- 
hela  river,  lying  between  said  points,  and  fur- 
nishing an  outlet  for  the  productions  thereof: 
and  be  it  further  resolved  that  the  survey  of 
said  branch  heretofore  made  by  the  engineers 
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of  this  company,  the  center  line  of  which  Is 
shown  upon  a  plan  thereof  presented  to  the 
board  with  these  resolutions,  be  accepted  and 
adopted  as  the  location  between  the  points 
aforesaid  of  said  branch  railroad,  and  that  the 
president  be  authorized  and  Is  hereby  directed 
to  do  all  things  necessary  at  once  to  pnt  said 
line  under  construction  upon  said  survey  as 
aforesaid,  with  a  right  of  way  of  the  width 
of  sixty  feet;  and  be  it  resolved,  further,  that 
the  secretary  be  directed  to  cause  a  map  or 
plot  showing  accurately  a  survey  of  the  line 
of  said  branch  to  be  filed  In  the  office  of  the 
secretary  of  state."  It  will  thus  be  seen  that 
the  resolution  of  April  4,  1892,  recites  that  a 
survey  of  the  route  had  been  previously  made, 
and  that  a  map  or  plan  thereof  was  then  be- 
fore the  board;  and,  further,  that  "a  map  or 
plan  showing  accurately  a  survey  of  the  line" 
should  be  filed  in  the  office  of  the  secretary  of 
state.  The  witness  was  asked  on  cross-exam- 
ination: "Q.  At  the  time  the  resolution  of  the 
board  of  directors  was  passed  that  you  have 
Just  read,  there  had  been  no  map  or  plot  show- 
ing accurately  the  survey  of  the  line  of  the 
branch  road  made?  A.  There  was  a  map  pre- 
sented to  that  meeting,  and  adopted,  a  copy  of 
which  was  filed  in  the  office  of  the  secretary 
of  the  commonwealth.  Q.  Now,  was  that  this 
map?  A.  Yes,  sir."  Subsequently  the  wit- 
ness produced  the  original  map  that  was  be- 
fore the  board  of  directors.  He  was  asked: 
"Q.  Have  you  the  plan  with  you  now  that  is 
referred  to  In  that  resolution  of  April  4,  1892? 
(Witness  produces  plan,  which  is  marked  'Ex- 
hibit No.  3.')  Q.  Will  you  Indicate  what 
marks  the  line  of  the  located  railroad  upon 
that  plan?  A.  This  is  the  property  and  this 
is  the  line  (Indicating).  Q.  I  wish  you  would 
state  when  this  particular  plan  was  adopted 
by  the  board  of  directors?  A.  April  4,  1892. 
Q.  Is  that  the  plan  referred  to  in  the  resolu- 
tion that  you  read?  A.  Yes,  sir.  Q.  Is  this 
the  plan  referred  to  in  the  resolution  of  the 
board  of  directors  dated  April  4,  1892?  A.  It 
is."  While  it  is  true  that  the  surveyors  or  en- 
gineers who  actually  ran  the  line  on  the 
ground  were  not  produced,  the  result  of  their 
work,  to  wit,  the  plan  showing  the  survey, 
was  produced,  and  was  acted  upon,  and  the 
line  thus  surveyed  was  adopted  as  the  line  of 
the  road.  We  do  not  understand  that  any- 
thing more  than  this  is  required.  When  the 
engineers  have  returned  to  the  office  of  the 
company  the  protracted  surveys  of  the  line  or 
lines  run,  and  the  survey  thus  made  has  been 
formally  adopted  and  declared  to  be  the  location 
of  the  road,  that  constitutes  and  completes  the 
fact  of  location.  It  certainly  cannot  be  neces- 
sary for  the  company  to  keep  the  original  en- 
gineers who  did  the  work  on  the  ground,  al- 
ways in  sight,  so  as  to  produce  them  in  court 
years  after  the  work  was  done,  in  order  to  tes- 
tify to  their  work  whenever  the  fact  of  the  lo- 
cation may  be  questioned.  The  plan  or  map 
of  the  survey  is  the  best  evidence  of  what  was 
done,  and  affords  the  strongest  Implication 
that  the  work  was  done.    Moreover,  the  ques- 


tion whether  the  actual  location  had  been 
made  was  a  question  of  fact,  and  was  submit- 
ted to  the  Jury,  and  was  found  in  the  affirma- 
tive; and  there  was  not  a  particle  of  testimony 
in  the  case  to  impeach  the  fact  of  the  survey, 
or  the  correctness  of  the  finding  of  the  Jury. 

The  contention  that  because  the  damages 
had  not  been  adjusted  and  paid  or  secured  at 
the  time  of  the  contract,  and  therefore  no  title 
had  yet  been  acquired  by  the  company,  is  of 
no  importance.  If  the  inchoate  right  of  the 
company  was  complete,  it  "fastened  a  servi- 
tude" upon  the  property,  and  therefore  be- 
came an  Incumbrance  upon  the  title.  The 
owners  were  still  entitled  to  prosecute  their 
claim  for  damages,  and  to  receive  the  dam- 
ages when  assessed;  and,  in  point  of  fact, 
such  proceedings  were  commenced  in  October, 
1893,  at  the  suit  of  the  company,  and  were 
participated  in  by  the  defendants  in  that  pro- 
ceeding, who  are  the  plaintiffs  in  this.  The 
record  does  not  show  whether  they  have  been 
completed,  nor  is  it  necessary  that  it  should  do 
so.  The  contention  that  no  notice  of  entry  or 
survey  on  the  property  had  been  served  upon 
the  owners  Is  of  no  consequence,  because  such 
notice  is  not  an  essential  prerequisite  to  a 
valid  location.  As  to  the  contention  that  the 
location  of  April  4,  1892,  was  rescinded  by 
the  resolution  of  February  20,  1895,  and  the 
route  thereby  changed,  It  was  abundantly 
proved  that  no  change  was  made  in  the  loca- 
tion through  the  plaintiffs'  land,  but  only  at 
another  point,  called  Laughlln.  Moreover,  it 
was  fully  proved  that  the  road  was  actually 
built  on  the  plaintiffs'  land,  upon  the  precise 
location  made  in  April,  1892. 

As  the  case  was  submitted  to  the  Jury  on 
the  facts  set  forth  in  the  affidavit  of  defense 
of  which  we  have  previously  approved  as 
being  sufficient,  if  true,  to  make  out  a  good  de- 
fense, and  the  Jury  has  found  those  facts, 
there  seems  to  be  nothing  on  the  record  that 
demands  further  consideration.  It  was  shown 
on  the  trial  that  the  property  was  bought  for 
the  Second  Avenue  Traction  Company,  to  erect 
a  power  house  thereon,  and  for  that  purpose  It 
was  very  desirable  to  have  the  building  on  the 
bank  of  the  river.  The  location  of  the  rail- 
road cut  off  such  use  of  the  ground,  and  ren- 
dered the  land  undesirable.  As  there  was  no 
doubt  of  the  railroad  company's  right  to  pro- 
ceed to  the  ascertainment  of  damages  under 
its  location,  and  to  erect  the  road  on  the  route 
adopted,  It  is  difficult  to  understand  how  or 
In  what  sense  the  adoption  of  the  survey  and 
the  location  of  the  road  on  that  line  was  not 
an  incumbrance  on  the  title.  With  this  servi- 
tude fastened  upon  it,  and  holding  It  for  the 
benefit  of  the  railroad  company,  the  purchaser 
could  not  get  the  title  he  contracted  for;  and 
therefore  his  contract  rights  as  a  purchaser 
were  seriously  affected  by  the  superior  rights 
of  the  company.  On  this  subject,  our  brother, 
the  chief  Justice,  said  in  this  very  case  (173 
Pa.  St  129,  33  AH.  1036),  quoting  from  the 
Williamsport  Case:  "The  act  of  location  is  at 
the  same  time  the  act  of  appropriation.    The 
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space  covered  by  the  line  u  located  Is  there- 
by seized  and  appropriated  to  the  purposes  of 
the  construction  and  operation  of  the  railroad 
by  virtue  of  the  power  of  eminent  domain,  and 
nothing  remains  to  be  done  except  to  compen- 
sate the  owner.  After  the  act  of  location  by 
the  company,  the  owner  or  the  company  may 
proceed  at  once  to  secure  an  ascertainment  of 
damages."  In  the  court  below,  the  case  was" 
tried  strictly  upon  these  principles,  and  we  dis- 
cover no  error  in  the  rulings  of  the  court.  The 
assignments  of  error  are  all  dismissed.  The 
Judgment  la  affirmed. 


(184  Fa.  St  261) 

PITTSBURGH  IRON  &  STEEL  ENGINEER- 
ING CO.  v.  NATIONAL  TUBB- 
WORKS  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  3, 
1898.) 

Building  Contracts  —  Delay  in  Complhtiro 
Work— Damages. 
A  building  contract  provided  that  defend- 
ant should  have  the  foundations  ready  by 
specified  times;  that  plaintiff  should  complete 
the  work  by  a  time  named,  and  pay  $800  for 
each  day's  delay.  The  work  was  not  com- 
pleted by  the  time  fixed.  There  was  evidence 
that  delay  was  caused  by  defendant's  failure  to 
complete  the  foundations  in  time,  and  by 
changes  in  the  original  plans  made  at  defend- 
ant's request.  Held  that,  if  plaintiff  was  ob- 
structed by  defendant  in  strict  performance,  it 
did  not  absolve  it  from  further  effort  to  speedily 
perform;  and,  when  the  cause  for  delay  ceas- 
ed, the  obligation  to  finish  was  at  once  im- 
posed on  plaintiff,  and  failure  then  to  perform 
within  a  reasonable  time  warranted  damages 
for  unreasonable  delay  thereafter. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  the  Pittsburgh  Iron  &  Steel  En- 
gineering Company  against  the  National 
Tube- Works  Company  to  recover  the  balance 
of  the  contract  price  alleged  to  be  due  for 
the  erection  of  a  Bessemer  steel  plant  for  de- 
fendant, and  an  additional  sum  claimed  for 
changes  and  additions.  From  a  Judgment 
In  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

W.  B.  Rodgers  and  J.  H.  Beal,  for  appel- 
lant   Knox  &  Reed,  for  appellee. 

DEAN,  J.  On  June  11,  1892,  the  plaintiff 
entered  into  a  written  contract  with  defend- 
ant to  erect  a  Bessemer  steel  plant  of  eight 
buildings,  equipped  with  all  the  machinery 
necessary  for  the  operation  of  a  Bessemer 
steel  pipe  manufactory.  The  defendant 
agreed  to  have  all  building  foundations 
ready  for  the  superstructures  by  December 
1,  1892,  and  all  other  foundations  January 
1, 1893.  At  the  date  of  the  contract,  defend- 
ant was  operating  on  part  of  the  same 
ground  an  iron  pipe  plant,  employing  about 
7,000  men.  In  view  of  this,  and  to  avoid  as 
much  as  possible  the  Interruption  to  their 
business  while  the  new  work  was  in  prog- 
ress, this  clause  was  Inserted  in  the  con- 
tract:    "It  is  understood  that  this  contract 


is  to  be  completed  on  or  before  June  1, 1893; 
and  as  a  failure  on  the  part  of  the  party  of 
the  first  part  to  complete  the  work  embrac- 
ed In  this  contract  would,  in  view  of  the 
necessities  of  the  party  of  the  second  part 
and  the  requirements  of  Its  business,  Involve 
great  loss  to  the  second  party,  which  It 
would  be  difficult  to  estimate,  it  is  hereby 
agreed  that  for  each  day  after  June  1,  1893, 
that  the  work  remains  unfinished,  the  first 
party  shall  pay  to  the  second  party  the  sum 
of  three  hundred  dollars  as  liquidated  dam- 
ages." The  work  was  not  completed  until 
about  1st  of  January,  1894,  seven  months  af- 
ter the  date  fixed  In  the  contract,  although 
defendant  was  partly  in  possession  from  Oc- 
tober, 1898.  The  consideration  was  to  be 
$340,000,  In  nearly  equal  Installments,  at  00 
day  intervals,  commencing  15th  September, 
1862.  The  pjaintiff  admitted  payments  to 
the  amount  of  $323,300.66  on  the  contract, 
but  claimed  the  additional  sum  of  $53,011.38, 
for  changes  and  additions  to  the  original 
specification,  which,  with  a  balance  unpaid 
on  the  principal  contract  of  $16,699.35,  made 
the  entire  sum  claimed  $69,710.73.  The 
plaintiff  averred  in  its  statement:  (1)  The 
contract  and  amount  of  claim;  (2)  that  the 
delay  of  plaintiff  in  completion  of  contract 
of  June  1,  1893,  was  attributable  solely  to 
defendant's  conduct;  that  It  had  not  pre- 
pared the- foundations  for  the  structures  by 
December  18,  1892;  that  at  Its  request,  dur- 
ing the  progress  of  the  work,  costly  and  ex- 
tensive changes  were  made  in  the  original 
plans,  and  large  additions  thereto,  and  by 
reason  thereof  the  time  was  prolonged,  but 
that,  nevertheless,  the  work  was  completed 
as  soon  as  possible.  The  affidavit  of  de- 
fense averred  that  defendant  was  entitled  to 
have  set  off  the  $300  per  day  for  so  many 
days  as  plaintiff  was  in  default  after  June 
1,  1893,  in  completion  of  building;  denied 
the  foundations  were  not  ready  at  the  times 
named  In  the  contract;  averred  that  all 
changes  in  the  plans  and  work  were  volun- 
tary on  part  of  plaintiff,  and  that  the  delay 
was  caused  by  plaintiffs  neglect  in  prepar- 
ing the  working  plans.  It  claimed  damages 
by  reason  of  plaintiff's  default,  in  the 
amount  of  $66,300.  The  statement  of  claim 
and  affidavit  of  defense  made  up  the  Issue 
as  tried  in  the  court  below.  The  evidence 
on  each  side  was  voluminous,  and  the  con- 
tention was  wholly  one  of  fact,  to  be  settled 
by  the  Jury.  They  found  for  plaintiff,  $76,- 
154.48,  about  the  amount  of  plaintiff's  claim, 
with  interest;  and  we  have  this  appeal  by 
defendant,  with  15  assignments  of  error. 

The  complaints  of  appellant  in  the  assign- 
ments are  that  plaintiff  failed  to  establish 
by  competent  evidence  the  facts  on  which  it 
sought  relief  from  strict  performance  of  its 
contract  as  to  time  of  completion,  and,  fur- 
ther, that  the  court  below  committed  error 
In  its  Instruction  to  the  Jury  as  to  the  rules 
which  should  control  them  in  computation 
of  defendant's  damages.     As  to  the  facts  re- 
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lied  on  by  plaintiff  to  excuse  It  from  strict 
performance,  there  was  evidence  tending  to 
establish  each  one  of  them;  contradicted,  it 
is  true,  by  evidence  on  part  of  defendant, 
but  still  leaving  the  contention  in  such  situa- 
tion that  the  court  could  not  say  the  evi- 
dence was  insufficient  Therefore  there  was 
no  error  In  submitting  it  to  the  Jury. 

Was  there  error  In  statement  of  the  rule 
for  computation  of  defendant's  damages, 
which  may  have  led  the  Jury  away  from  the 
true  rule,— that  fixed  by  the  parties  them- 
selves In  the  contract?  For  It  may  be  plaus- 
ibly argued  that,  if  the  Jury  once  thought 
they  were  permitted  to  disregard  the  con- 
tract In  this  particular,  they  would  be  in- 
clined to  make  a.  new  contract  for  the  par- 
ties, and  set  up  one  allowing  no  damages  for 
delay  in  completion,  without  regard  to  rea- 
sonableness. What  was  the  Instruction  as 
to  the  liability  for  and  measure  of  damages? 
Plaintiff  averred  the  delay  was  occasioned 
by  failure  of  defendant  to  perform  its  stipu- 
lations in  two  particulars:  First,  the  foun- 
dations were  not  completed  in  time;  second, 
it  failed  to  fill  In  the  ground  around  the 
foundations  In  time;  and,  further,  third, 
radical  changes  and  large  additions  to  the 
original  plans  were  made  at  request  of  de- 
fendant while  the  work  was  In  progress.  It 
is  obvious,  If  there  was  evidence  tending  to 
support  these  averments,  and  the  Jury  found 
they  were  proven,  then  the  only  further 
question  was,  did  the  acts  of  defendant 
cause  the  delay  in  completion?  Not  merely 
cause  some  delay,  but  the  whole  delay  from 
1st  June  to  the  date  the  plant  was  finished, 
handed  over  to  and  taken  possession  of  by 
defendant;  for  the  fact  that  plaintiff  was  ob- 
structed by  defendant  in  strict  performance 
did  not  absolve  It  from  further  effort  to 
speedily  perform.  When  the  cause  for  the 
delay  (the  conduct  of  the  defendant)  ceased, 
the  obligation  to  speedily  finish  was  at  once 
reimposed  with  all  its  force  on  plaintiff;  and 
failure  then  to  perform  within  a  reasonable 
time  warrants  defendant  in  invoking  the 
$300  per  day  damages  for  every  day  of  un- 
reasonable delay  thereafterwards.  And  this, 
as  we  read  the  charge  and  answers  to  plain- 
tiff's written  points,  was  the-  instruction  of 
the  court  below.  It  was  in  exact  accord 
with  White  v.  Braddock  Borough,  159  Pa. 
St  201,  28  Atl.  136,  and  Lilly  v.  Person,  168 
Pa.  St  219,  32  Atl.  23.  In  the  first  case 
cited,  the  owner's  architect  failed  to  furnish 
tbe  plans  and  specifications  in  the  time  re- 
quired by  the  contract  and  changes  were 
made  which  caused  delay.  It  was  held  that 
the  court  below  properly  instructed  the  Jury 
that  if  the  delay  In  completion  complained  of 
by  the  owner  was  caused  by  the  failure  of 
the  architect  and  by  tbe  changes,  strict  per- 
formance was  excused  to  the  extent  of  the 
delay  caused  by  the  default  of  the  architect 
The  second  case  cited,  although  in  different 
language,  is  to  tbe  same  effect;  this  court 
holding  that  if  the  delay  complained  of  was 


the  result  of  champs  directed  by  the  owner 
In  the  character  of  the  building,  then  stipu- 
lated damages  could  not  be  recovered  for 
the  additional  time  necessary  to  complete 
the  changed  structure. 

In  the  case  before  ns,  by  a  possible  con- 
struction of  some  parts  of  the  charge,  it 
could  be  held  to  mean  that  an  act  of  defend- 
ant which  relieved  plaintiff  from  strict  per- 
formance as  to  time  also  relieved  It  from 
any  liability  for  stipulated  contract  dam- 
ages; but  this  is  not  the  obvious  construc- 
tion, nor  the  fair  one.  Every  point  put  by 
plaintiff  requesting  such  instruction  was 
flatly  refused.  More  than  once  the  Jury 
was  told  that  the  $300  per  day  for  delay  was 
damages  which  the  parties  by  the  contract 
had  liquidated;  and  If  there  had  been  un- 
reasonable delay  after  the  1st  of  June,  1803, 
then  for  every  day  of  such  delay  there 
should  be  computed  for  defendant  that  sum 
and  the  amount  deducted  from  plaintiff's 
claim.  The  court  did  not  as  argued,  lay 
down  different  and  inconsistent  rules,  but 
throughout  in  substance,  charged  as  stated. 
The  charge  is  quite  elaborate,  but  not  un- 
necessarily so,  in  view  of  the  voluminous 
testimony.  We  do  not  believe  it  possible 
that  a  charge  such  as  this,  occupying  cer- 
tainly more  than  an  hour  in  its  delivery, 
with  no  time  for  careful  preparation,  could 
be  so  framed  as  to  be  exempt  from  criticism. 
With  the  time  on  part  of  counsel  for  careful 
examination  of  the  typewritten  charge,  tri- 
fling defects  are  disclosed,  such  as  the  use  of 
inapt  words,  or  words  so  placed  In  the  sen- 
tence as  to  be  capable  of  other  signification 
than  that  intended;  but  the  question  on  re- 
view Is  not  is  the  language  possibly  ca- 
pable of  conveying  a  wrong  meaning?  but 
does  the  charge  as  a  whole  correctly  and 
fully  bring  to  the  minds  of  the  Jury  the  true 
point  in  controversy,  and  direct  their  atten- 
tion to  the  evidence  bearing  upon  it?  If 
this  be  so,  it  is  altogether  Improbable  that 
they  were  misled  by  trifling. inaccuracies  of 
language  or  a  single  inadvertent  misstate- 
ment of  the  evidence.  When  it  requires  on 
part  of  counsel  a  mlscroscopic  Inspection  of 
a  charge  to  detect  a  flaw,  we  will  not  as- 
sume It  was  manifest  to  the  jury,  and  that 
they  were  controlled 'by  it;  and,  to  work  a 
reversal,  it  must  appear  much  plainer  to  us 
than  do  those  complained  of  here.  What 
we  have  said  applies  to  all  the  assignments 
of  error  worthy  of  any  notice.  All  are  over- 
ruled, and  the  Judgment  is  affirmed. 


084  Pa.  St  245) 
WILLOCK  v.  CRESCENT  011/ CO,  Limited. 

(Supreme  Court  of  Pennsylvania.    Jan.  8,  - 
1898.) 
Sale— Breach  or  Contract— Damages. 
Plaintiff,  a  refiner,  having  contracted  to 
buy  from  defendant,  a  dealer  in  erode  petro- 
leum, "all  tbe  crude  oil  that' I  may  need  or  use 
at   the    W.    Oil    Works    •  •  •   *   during    the 
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year,"  and  having  given  the  notice  provided  by 
the  contract  aa  a  condition  of  extending  it  for 
another  year,  is  entitled  to  recover,  aa  dam- 
ages for  defendant's  refusal  to  fill  an  order  giv- 
en after  the  renewal,  the  difference  between  the 
then  price  of  oil  and  that  which  he  was  thereaft- 
er obliged  to  pay.  on  such  amount  as  plaintiff 
required,  in  addition  to  what  he  had  on  hand  at 
the  time  the  order  was  refused,  to  supply  the 
needs  of  the  refinery  for  the  second  year. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  8.  M.  Willock  against  the  Cres- 
cent Oil  Company,  Limited.  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

S.  D.  Mitchell  and  J.  McF.  Carpenter,  for  ap- 
pellant   J.  &  &  E.  G.  Ferguson,  for  appellee. 


WILLIAMS,  J.  The  defendant  was  a  deal- 
er In  crude  petroleum.  The  plaintiff  was  a 
refiner,  with  a  refinery  known  as  the  Waver- 
ly  Oil  Works,  located  in  Pittsburg,  Pa.  On 
the  13th  day  of  August,  1892,  they  entered 
into  an  agreement  in  writing  with  each  other, 
by  the  terms  of  which  the  plaintiff  agreed  to 
buy  from  the  defendant  "all  the  crude  oil 
that  I  may  need  or  use  at  the  Waverly  Oil 
Works,  near  Fifty-Fourth  street,  Pittsburg, 
Pa.,  during  the  coming  year;  that  is,  from 
August  13,  1892,  until  August  13,  1893."  The 
defendant  company  agreed  to  sell  him  the  oil 
that  be  might  need  or  use  at  his  refinery 
during  the  year  at  the  current  price  in  Oil 
City,  and  deliver  it  at  the  plaintiffs  refinery 
at  12%  cents  per  barrel  pipage.  The  plaintiff 
was  permitted  to  order  the  oil  In  lots  not  ex- 
ceeding 20,000  barrels  at  one  time,  but  such 
orders  were  In  no  case  to  be  made  oftener 
than  once  In  80  days.  The  defendant  fur- 
ther agreed  to  hold  the  oil,  so  ordered,  in  its 
pipe  line,  for  80  days  after  the  date  of  the 
order,  without  charge  for  storage;  but,  after 
the  expiration  of  this  time,  the  oil  was  to  be 
subject,  If  left  In  the  lines,  to  the  usual  stor- 
age charges.  It  was  also  agreed  that  the 
contract  might  be  extended  for  one  more 
year  upon  the  same  terms  If  Willock  gave 
written  notice  to  the  company  of  his  wish  to 
extend  it  before  the  first  year  had  fully  ex- 
pired. This  was  a  contract  for  the  supply  of 
the  plaintiffs  refinery  with  crude  oil  In  any 
amount  that  "he  might  need  or  use"  for  re- 
fining during  one  year  from  the  13th  of  Au- 
gust, 1892,  not  exceeding  20,000  barrels  per 
month.  It  was  not  a  contract  to  supply  the 
plaintiff  with,  crude  oil  for  any  other  purpose 
than  the  refining  done  by  him  at  the  Waverly 
Oil  Works;  nor  for  any  other  time  than  one 
year  between  the  13th  day  of  August,  1892, 
and  the  13th  day  of  August,  1893.  But  dur- 
ing the  year  the  defendant  was  bound  to  sup- 
ply the  plaintiff  with  the  crude  oil  of  the  va- 
riety known  as  the  "Washington  District 
Crude  Oil,"  which  be  might  "need  or  use"  at 
his  refinery.  In  the  first  11  months  of  the 
year,  Willock  ordered,  and  the  defendant  fur- 
nished, 127,833  barrels  of  crude  oil.  He  had 
used,  when  the  year  was  closing,  but  69,472 


barrels,  and  had  on  hand  68,410  barrels,  of 
crude  oil,  waiting  to  be  refined.  While  this 
was  the  state  of  things  at  the  refinery,  the 
plaintiff,  two  weeks  before  the  year  closed, 
ordered  20,000  barrels  more  of  crude  oil. 
This  order  was  refused,  on  the  ground  that  It 
could  neither  be  "needed  or  used"  during  the 
year,  as  more  than  one-half  of  all  the  oil  de- 
livered during  the  year  was  still  on  hand, 
and  the  year  was  Just  closing.  Nine  days 
later,  or  on  the  8th  of  August,  1893,  WUlock 
elected  to  continue  the  contract  for  another 
year,  and  gave  notice  in  writing  to  that  ef- 
fect A  few  days  later  he  gave  another  or- 
der for  20,000  barrels  of  oil,  which  was  also 
refused,  upon  the  same  grounds  as  the  order  of 
the  31st  of  July  previous'.  This  action  to 
brought  to  recover  damages  for  the  refusal 
to  fill  the  orders  of  July  31,  1893,  and  Au- 
gust 30,  1893,  for  20,000  barrels  each. 

The  learned  Judge  of  the  court  below  was 
right  In  holding  that  the  original  contract 
was  for  one  year,  and  was  to  be  so  consider- 
ed in  determining  the  right  of  the  plaintiff 
to  have  his  order  of  July  31, 1893,  honored  by 
the  defendant  He  did  not  "need  or  use"  any 
portion  of  the  oil  covered  by  that  order  at  his 
refinery  during  the  year,  and  for  that  reason 
had  no  right  to  insist  on  its  delivery  to  him. 
The  contract  gave  him  no  right  to  order  it  and 
imposed  no  obligation  on  the  defendant  to  fur- 
nish It,  unless  it  could  be  "needed  or  used"  at 
the  Waverly  Oil  Works  before  the  expiration 
of  the  year.  This  is  not  pretended,  and  this 
Item  in  the  plaintiffs  claim  will  require  no  fur- 
ther consideration.  But  as  we  have  seen,  the 
plaintiff  had  the  right  to  renew  or  extend 
the  contract  over  one  more  year  upon  the 
same  terms  and  conditions,  by  giving  a  writ- 
ten notice  of  his  desire  to  do  so.  This  notice 
he  gave  five  days  before  the  year  closed.  He 
still  had  more  oil  on  hand  than  he  had  refin- 
ed during  the  first  year  of  the  contract;  but 
a  few  days  after  the  notice  of  renewal,  he 
again  ordered  20,000  barrels  of  crude  oil 
from  the  defendant  Had  he  the  right  to  do 
so?  He  had  a  right  to  a  year's  supply  for 
bis  refinery,  and  he  had  the  right  to  order 
what  he  expected  to  "need  or  use"  at  such 
time  In  the  year  as  he  thought  prudent  In 
view  of  the  condition  of  the  oil  market  and 
Its  apparent  tendency.  If  the  market  was 
falling,  it  might  seem  wise  to  order  no  faster 
that  he  actually  needed  the  oil  for  Immediate 
refining.  If  it  was  rising,  it  would  be  good 
business  management  to  put  In  his  entire 
year's  stock  as  soon  as  It  could  be  done. 
Which  course  should  be  taken  was  for  the 
plaintiff  to  determine.  The  defendant  was 
to  supply  the  oil  In  quantities  not  exceeding 
20,000  barrels  at  one  time,  and  not  oftener 
than  once  In  30  days  until  the  plaintiff  was 
supplied  with  all  the  oil  he  should  need  or 
use  during  the  year.  The  defendant,  by  re- 
fusing to  fill  the  order  of  August  30,  1893, 
assumed  that  the  plaintiff  would  need  or  use 
no  more  crude  oil  at  his  refinery  during  the 
year  than  be  had  In  stock  at  that  time.    To 
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what  extent  the  plaintiff  was  Injured  by  the 
refusal  of  the  defendant  company,  If  he  waa 
Injured  at  all,  must  depend,  therefore,  on 
whether  the  event  Justified  the  assumption 
on  which  the  refusal  was  based,— that  he  was 
already  supplied  with  a  stock  of  crude  oil 
that  would  last  for  the  balance  of  the  year. 
If  he  should  need  no  more  oil  for  refining  than 
had  already  been  furnished  him,  he  would 
have  no  right  to  complain,  since  the  obliga- 
tion of  the  defendant  would  have  been  already 
discharged,  and  his  contract  fulfilled;  but, 
if  the  stock  on  hand  proved  Insufficient  for 
the  needs  of  his  refinery  during  the  year,  to 
the  extent  of  such  Insufficiency  the  order 
should  have  been  filled,  and  to  that  extent, 
together  with  the  added  costs  of  securing  the 
amount  needed,  the  plaintiff  has  a  good  cause 
of  action. 

The  learned  master  finds  the  fact  to  be  that 
the  stock  on  hand  on  August  30,  1893,  was 
Insufficient  to  supply  the  needs  of  the  refin- 
ery during  the  second  year's  operation,  and 
that  it  became  necessary  for  the  plaintiff  to 
buy  8,624.79  barrels  of  crude  oil  in  addition, 
and  at  a  somewhat  advanced  price.  Prom 
this  fact  the  learned  master  drew  a  correct 
legal  conclusion  when  he  held  that  the  oil 
company,  having  undertaken  to  furnish  the 
year's  supply  of  crude  oil,  was  bound  to  re- 
imburse the  plaintiff  for  the  increased  cost  of 
the  supply  that  he  was  compelled  to  buy  out- 
side of  the  contract  This  increased  cost 
furnishes  the  true  measure  of  damages  in 
this  case.  The  plaintiff  had  the  right  to  have 
the  oil  at  the  price  which  it  bore  on  the  30th 
day  of  August,  1893, '  the  date  of  his  order. 
He  was  compelled  to  pay  for  It  what  the  de- 
fendant company  charged  him  when  it  fur- 
nished him  the  additional  oil  needed.  The 
difference  was  his  actual  loss.  When  this 
difference  Is  restored,  he  has  been  fully  com- 
pensated for  his  loss  by  the  refusal. of  the 
company  to  fully  perform  Its  contract.  In 
this  class  of  cases  damages  are  given  by  way 
of  compensation.  Eckel  v.  Murphey,  15  Pa- 
st 495;  Forsyth  v.  Palmer,  14  Pa.  St  96. 
Sedgwick  states  the  rule  applicable  to  cases 
arising  from  the  failure  of  the  seller  to  per- 
form his  agreement  thus,  in  his  treatise  on 
the  Measure  of  Damages  (page  260):  "It 
seems  to  be  well  settled  both  In  England  and 
the  United  States  that  the  measure  of  dam- 
ages is  the  difference  between  the  contract 
price  and  the  market  value  of  the  article 
when  it  should  have  been  delivered,  upon 
the  ground  that  this  Is  the  plaintiff's  real  loss, 
and  that  with  this  sum  he  can  go  into  the 
market  and  supply  himself  with  the  same 
article  from  another  vendor."  In  this  case 
the  plaintiff  did  not  go  into  the  market  and 
supply  himself  from  another  vendor.  He  had 
no  access  on  account  of  the  manner  In  which 
crude  oil  Is  stored  and  transported  to  the 
general  market  His  refinery  was  connect- 
ed with  the  defendant's  system  of  transporta- 
tion and  storage,  and,  when  the  need  to  use 
additional  oil  came,  he  bought  It  of  the  de- 


fendant, by  whom  he  was  required  to  pay 
the  then  current  prices  for  both  the  oil  and 
pipage  upon  it  His  loss  is  determined,  there- 
fore, by  the  difference  between  what  he  final- 
ly paid  the  defendant  for  the  additional  oil 
required  by  him  to  meet  the  needs  of  his  re- 
fining during  the  second  year,  and  the  price' 
under  the  contract  at  the  time  the  order  was 
made  and  refused.  True,  the  plaintiff  might 
have  gone  into  the  market  and  bought  the 
needed  oil,  and  charged  up  his  loss  as  dam- 
ages, but  he  did  not.  On  the  other  hand,  he 
waited  to  see  if  he  would  need  more  oil  than 
he  already  had.  When  he  found  that  he 
would,  he  bought  of  the  defendant  so  much, 
and  at  such  times,  as  his  business  required, 
and  paid  such  price  as  was  demanded.  His 
loss  is  thus  capable  of  exact  ascertainment 
The  controversy  over  the  question  whether 
the  breach  of  the  contract  was  at  one  date  or 
another  becomes  unimportant  in  this  view  of 
the  case  so  far  as  fixing  the  price  of  the  oil 
with  which  the  plaintiff  might  have  supplied 
himself  at  the  cost  of  the  defendant  He 
did  not  buy  at  either  of  the  dates  set  out  He 
bought  when  he  came  to  need  the  oil,  and 
what  he  paid  Is  involved  in  no  uncertainty. 
The  defendant  must  return  what  he  received 
more  than  the  plaintiff  should  have  been  re- 
quired to  pay  under  the  contract  with  Inter- 
est thereon. ,  The  assignments  of  error  relat- 
ing to  the  measure  of  damages  are  sustain- 
ed. The  Judgment  is  reversed,  and  a  venire 
facias  de  novo  Is  awarded. 

(1M  Pa.  St.  187) 

BAUWOLF  v.  GLASS. 

(Supreme  Court  of  Pennsylvania,    Jan.  8, 
1898.) 
Has  Judicata. 
A  defense  in  replevin  being  that  there  were 
fraudulent  representations,  whereby  title  to  the 
goods  did  not  pass  to  plaintiff,  fraud  is  an  is- 
sue, so  that  judgment  for  plaintiff  bars  a  rait 
by  defendant  to  enjoin  the  judgment  on  the 
ground  of  such  fraudulent  misrepresentations, 
though  new  and  additional  evidence  is  intro- 
duced. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Suit  by  Leonard  Rauwolf  against  James  E. 
Glass.  Decree  for  plaintiff.  Defendant  ap- 
peals.   Reversed. 

D.  T.  Watson,  W.  W.  Thomson,  and  James 
W.  Prescott,  for  appellant  Wise  Sc  Minor, 
for  appellee. 

MITCHELL,  J.  The  parties  made  an  ex- 
change, by  written  agreement,  of  a  stock  of 
goods  in  plaintiff's  store  for  certain  real  estate 
of  appellant  and  this  is  a  bill  to  declare  the 
agreement  void  for  fraud  In  its  making,  and 
to  enjoin  further  proceedings  on  a  judgment 
In  replevin  obtained  by  appellant  for  the  goods 
In  the  store.  The  answer  sets  up  the  Judg- 
ment in  replevin  as  an  adjudication  on  the 
question  of  fraud,  and  therefore  a  bar  ft>  the 
present  MIL    It  is  open  to  very  serious  ques- 
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Oon  whether  the  filing  of  a  bill  to  restrain  a 
lodgment  on  ground*  existing  and  known 
prior  to  the  Judgment  Is  not  of  Itself  a  neces- 
sary admission  of  the  identity  of  subject-mat- 
ter in  the  two  proceedings.  But  in  the  pres- 
ent case  the  Identity  in  fact  is  too  Clear  for 
question.  After  the  signing  of  the  agreement 
the  present  plaintiff,  becoming  dissatisfied,  re- 
fused performance,  and  thereupon  the  appel- 
lant, alleging  that  title  to  the  goods  in  the 
store  had  passed  by  delivery,  brought  replevin 
for  them,  and  obtained  a  verdict  The  defense 
was  that  there  had  been  no  delivery,  and,  sec- 
ondly, that  the  agreement  was  void  on  account 
of  fraudulent  misrepresentations.  The  latter 
Is  the  exact  ground  of  the  present  bill,  and  its 
identity  with  what  was-  decided  in  the  re- 
plevin appears  in  the  opinion  of  this  court, 
where  It  is  stated  by  the  chief  Justice:  "One 
of  the  two  main  questions  of  fact  presented  by 
the  testimony  In  this  action  of  replevin  was 
whether,  in  procurement  of  the  agreement, 
*  *  *  misrepresentation  and  fraud  were 
practiced.  •  •  •  Both  questions  were  sub- 
mitted to  the  Jury.  •  •  •  The  verdict  la 
necessarily  predicated  of  their  finding  that 
there  was  no  fraud."  And  a  review,  for  the 
purposes  of  this  case,  of  the  evidence  and  the 
Judge's  charge  in  the  replevin  (Glass  v.  Rau- 
wolf,  172  Pa.  St.  655,  84  Atl.  55),  satisfies  us 
that  the  summary  of  the  Issue  by  this  court 
above  quoted  was  exactly  accurate.  If  the 
'  Jurors  in  'the  replevin  had  taken  the  same 
view  of  the  evidence  that  the  learned  court  be- 
low did  in  this  case,  they  must  of  necessity 
have  found  a  different  verdict.  When  a  Jury 
and  a  judge  have  arrived  at  different  conclu- 
sions on  a  question  of  this  kind,  the  natural 
presumption  will  be  that  the  latter  is  right, 
especially  In  the  case  of  sq  experienced  and 
capable  a  judge  as  the  late  president  of  com- 
'  mon  pleas  No.  2  of  Allegheny  county;  but, 
unfortunately  for  the  plaintiff,  the  jury  passed 
on  the  question  first,  and  their  verdict,  undis- 
'  turbed  by  the  court,  settled  It  once  for  all  be- 
tween these  parties.  It  is  of  no  avail  that  the 
plaintiff  In  the  present  proceeding  produced 
some  new  and  additional  evidence.  The  issne 
was  the  same;  and  It  is  the  Issue,  not  the  evi- 
dence, which  Is  concluded  by  the  former  ad- 
judication. The  learned  court  below  was  of 
opinion  that  the  Issue  in  the  replevin  was  the 
title  to  the  goods,  and  that  the  question  of 
fraud  was  merely  collateral,  and  therefore  wis 
not  concluded.  But  the  Issue  of  fraud  can  in 
no  proper  sense  be  called  "collateral."  True, 
the  issue  in  terms  was  the  title  of  the  plain- 
tiff to  the  goods;  but  that  title,-  as  asserted  in 
the  action,  depended  absolutely  and  exclusively 
'on  the  questions  of  fraud  and  delivery.  The 
fraud  was  directly  involved,  and  the  verdict  of 
♦he  Jury  could  not  have  been  rendered  as  It 
'was  without  an  express  finding  that  no  fraud 
existed:  This  was  sufficient  A  judgment 
concludes/ not  only  the  technical. fact  In  issue, 
"Wt  aJso;  every  component  fact  necessarily  in- 
volved'In  its  determination.  Weaver  v.  Lutz, 
10&  Pa:  St  o&S.    "There  may  be  one  of  many 


Issues  in  a  case,  and  so  far  as  they  are  directly 
passed  upon,  whether  principal  or  subordinate, 
they  will  be  regarded  as  adjudicated."  '£L 
Am.  &  Eng.  Enc.  Law  (1st  Ed.)  185.  "Any 
conclusions  which  a  court  or  Jury  must  evi- 
dently have  arrived  at  in  order  to  have  reach- 
ed the  judgment  or  verdict  rendered,  will  be 
fully  concluded."  Id.  198.  Decree  reversed, 
and  bill  directed  to  be  dismissed,  with  costs. 


(IB*  Pa.  St  227) 

PENNSYLVANIA   R.  CO.  et  al.   v.  GLEN- 
WOOD  &  D.  ELECTRIC  ST. 
BY.  CO.  et  aL 
(Supreme  Court  of  Pennsylvania.    Jan.  ft, 
1888.) 

Bteeet  Railroads— Location— Ovbrhbad  Cross- 
.  ISO  or  Steam  Railroad— Injunction. 

L  Street  railways  may  diverge  from  the 
street  for  a  short  distance  to  avoid  grade  cross- 
ings. 

2.  A  ■team-railroad  company  stood  by  while 
the  tracks  of  a  street-railroad  company  were 
laid  on  an  avenue  nearly  parallel  to  the  for- 
mer's road,  and  on  a  street  which  crossed  said 
road  at  right  angles.  Without  objecting  to  a 
grade  crossing,  it  negotiated  with  the  street- 
railroad  company  as  to  the  manner  in  which  it 
should  be  made.  When  its  demands  were  ac- 
ceded to,  it  objected  to  a  grade  crossing.  After 
its  suggestions  as  to  an  overhead  crossing  were 
accepted  and  acted  On  by  the  street-railroad 
company,  and  the  latter  had  purchased  a  right 
of  way,  and  was  proceeding  with  a  construction 
which  wonld  not  interfere  with  the  operation 
of  the  steam  road,  it  for  the  first  time  objected 
that  its  property  rights  were  encroached  upon. 
The  Injury  to  its  property  was  infinitesimal. 
Held,  that  it  was  not  entitled  to  an  injunction 
to  prevent  the  construction  of  the  overhead 
crossing. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Bill  by  the  Pennsylvania  Railroad  Com- 
pany and  others  against  the  Glenwood  &  Drav- 
osburg  Electric  Street-Rail  way  Company  and 
others  for  an  Injunction.  From  the  decree, 
plaintiffs  appeal.    Affirmed. 

DalzelL,  Scott  Sc  Gordon,  for  appellants.  D.  T. 
Watson  and  W.  A.  Stone,  for  appellees. 


FELL,  X  The  bill  In  this  case  was  filed 
to  prevent  the  defendants  from  constructing 
a  bridge  or  viaduct  over  the  tracks  and  prop- 
erty of  the  plaintiffs  at  a  point  where  there 
Is  no  street  or  highway,  and  also  to  prevent 
the  construction  of  an  overhead  way  across 
a  street  on  which  the  plaintiffs  own  property 
In  fee.  The  answer  denies  the  right  of  the 
plaintiffs  to  the  Intervention  of  a  court  of 
equity,  for  the  reason  that  the  overhead 
crossings  which  the  defendants  have  under- 
taken to  construct,  and  on  which  they  have 
made  large  expenditures,  were  suggested  by 
the  plaintiffs  In  order  to  prevent  a  crossing 
of  their  road  at  grade,  and  were  undertaken 
with  their  knowledge  and  consent  Work 
was  commenced  on  the  defendants*  road  In 
September,  1894,  and  it  was  practically  finish- 
ed In  March,  1895,  except  at  a  point  on  Mc* 
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Clare  street,  in  the  village  of  Dravoaburg, 
where  it  intersected  the  plaintiffs'  road.  A 
number  of  consultations  had  been  held  be- 
tween the  defendants'  officers  and  the  local 
officers  of  the  plaintiffs  to  determine  the  best 
plan  to  effect  a  crossing  at  grade.  Nego- 
tiations had  been  pending  for  some  time,  and 
an  agreement  had  been  prepared,  when  the 
decision  of  this  court  in  Pennsylvania  R.  B. 
v.  Montgomery  Co.  Pass.  Ry.,  167  Pa.  St. 
62,  31  AtL  468,  was  handed  down.  On  April 
5,  1896,  the  plaintiffs  filed  a  bill  to  prevent 
a  crossing  at  grade.  Having  allowed  the 
road  to  be  built  in  front  of  their  properties 
on  Maple  avenue  and  McClure  street  with- 
out objection,  it  was  then  too  late  to  ask  for 
its  removal,  but  they  sought  to  prevent  a 
grade  crossing.  The  bill  alleged  a  want  of 
power  in  the  railway  company  to  construct 
a  road,  but  there  was  no  prayer  asking  for 
Its  removal.  The  application  for  a  prelimi- 
nary injunction  was  refused.  An  appeal  was 
taken  by  the  plaintiffs,  which,  by  order,  was 
made  a  supersedeas.  When  the  case  was  call- 
ed for  argument  in  this  court  in  October, 
1895,  a  decree  reversing  the  order  of  the 
common  pleas  refusing  an  injunction  was  en- 
tered by  consent  of  the  parties,  and  an  in- 
junction was  awarded.  The  decree  contains 
a  preliminary  recital  that  the  defendants  bad 
abandoned  the  intention  to  construct  a  cross- 
ing at  grade.  At  the  hearing  of  that  case  in 
the  common  pleas  the  right  of  the  defendants 
to  cross  at  grade  was  contested,  on  the 
ground  that  it  was  reasonably  practicable 
to  make  an  overhead  crossing,  and  different 
ways  in  which  this  could  be  done  were  point- 
ed out  by  the  plaintiffs'  officers.  Maple  ave- 
nue Is  nearly'  parallel  to  the  plaintiffs'  road, 
and  McClure  street  crosses  it  at  right  angles. 
On  one  side  of  McClure  street  is  an  elevated 
Incline  or  private  coal  road,  which  crosses 
Maple  avenue  and  the  tracks  of  the  railroad 
above  grade.  The  tracks  of  the  electric  rail- 
way had  been  laid  on  Maple  avenue  and  Mc- 
Clure street  at  grade  to  the  tracks  of  the 
plaintiffs'  road.  Of  the  plans  for  an  over- 
head crossing,  the  best,  but  by  far  the  most 
expensive,  suggested,  was  to  purchase  prop- 
erty on  Maple  avenue,  to  divert  the  tracks  to 
it,  and  to  elevate  them  until  a  sufficient 
height  was  obtained.  Then  to  cross  the  ave- 
nue 30  feet  above  its  surface  to  the  elevated 
coal  road,  and  thence,  at  an  elevation  of 
about  40  feet,  to  cross  the  tracks  of  the  rail- 
road. This  plan  was  suggested  by  the  plain- 
tiffs and  adopted  by  the  defendants.  To 
carry  it  into  effect  It  was  necessary  to  pur- 
chase private  property  fronting  on  the  street, 
to  purchase  the  right  to  use  the  coal  road, 
to  bridge  the  avenue,  and  to  reconstruct  the 
coal  road.  This  the  defendants  proceeded  to 
do  at  an  expense  of  about  $40,000.  They 
were  then  met  by  this  bill  denying  their  right 
to  cross  In  this  manner,  because  the  con- 
struction proposed  would  interfere  with  the 
plaintiffs'  right  to  the  exclusive  occupation 
of  their  ground  for  railroad  purposes,  and  be- 
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cause  the  defendants'  right  to  construct  their 
railway  is  limited  to  the  highways  mentioned 
in  their  charter,  and  upon  the  grade  thereof, 
and  that,  having  located  their  road,  they 
cannot  change  the  location  so  as  to  con- 
struct the  same  upon  a  bridge  and  upon  pri- 
vate property. 

The  extent  of  the  Interference  with  the  prop- 
erty rights  of  the  plaintiffs  is  this:  On  Mc- 
Clure street,  on  the  side  opposite  to  that  on 
which  their  property  is  situated,  and  below 
the  Burface,  and  within  the  curb  line,  the 
foundation  of  the  piers  will  extend  2  or  3  feet 
beyond  the  property  line.  At  an  elevation 
of  40  feet  a  footwalk  will  extend  from  2  to 
3  feet  beyond  the  property  line,  and  this  on 
the  side  opposite  to  their  property.  On 
Maple  avenue,  30  feet  above  the  surface  and 
over  the  middle  of  the  street,  there  will  be 
an  encroachment  of  a  few  feet  on  the  theo- 
retical property  lines.  At  the  height  of  40 
feet  the  structure  of  the  electric  railway 
crosses  the  line  of  the  tracks  of  the  railroad. 
Two  of  these  tracks  are  on  a  public  street 
The  third  has  been  laid  on  a  right  of  way 
since  the  controversy  relating  to  the  crossing 
arose.  The  rights  of  the  railroad  company 
were  already  subject  to  the  rights  of  the 
overhanging  coal  road,  which  has  been  recon-  ' 
structed  and  placed  at  a  greater  height,  and 
will  remain  between  their  tracks  and  those 
of  the  electric  railway.  The  court  found  that 
the  construction  and  operation  of  the  over- 
bead  crossing  will  not  appreciably  increase 
the  risk  of  accident,  but  that  it  will  be  les- 
sened by  the  substitution  of  a  steel  structure 
at  a  greater  height  for  a  wooden  one. 

The  right  of  the  defendants  to  diverge  from 
the  highway,  and  to  construct  their  railway 
on  property  which  they  had  secured  for  that 
purpose,  in  order  to  avoid  a  grade  crossing, 
need  not  be  discussed.  In  view  of  the  deci- 
sions in  Bahn  Tp.  v.  Tamaqua  &  L.  St.  Ry., 
167  Pa.  St  84,  31  AU.  472,  and  Pennsyl- 
vania R.  Co.  v.  Greensburg.  J.  &  P.  St.  By. 
Co.,  176  Pa.  St.  559,  35  Atl.  122.  In  the  first 
of  these  cases  it  was  said  that  passenger 
railways,  under  the  act  of  1889,  "may  di- 
verge for  a  short  distance,  where  the  con- 
formation of  the  surface  or  the  position  of 
streams  make  It  necessary  In  order  to  avoid 
discomfort  or  danger  to  the  traveling  pub- 
lic"; and,  in  the  latter,  that  to  these  rea- 
sons "It  may  be  added  to  avoid  grade  cross- 
ings, or  for  any  other  reason  amounting  to 
necessity,  or,  what  is  the  same  thing  in  such 
matters^  great  public  convenience." 

The  appellants  have  no  Just  ground  of  com- 
plaint, and  they  are  not  entitled  to  the  re- 
lief asked.  They  stood  by  without  objection 
while  the  tracks  of  the  defendants'  road  were 
laid  .on  Maple  avenue  and  McClure  street 
Without  objecting  to  a  grade  crossing,  they 
negotiated  with  the  defendants  as  to  the 
manner  in  which  it  should  be  made.  When 
their  demands  were  acceded  to,  they  ob- 
jected to  a  grade  crossing  of  any  kind,  for 
the  reason  -that  it  was  practicable  to  con- 
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struct  an  overhead  crossing.  When  their 
'  suggestions  as  to  an  overhead  crossing  were 
accepted  and  acted  upon  without  regard  to 
expense,  and  the  defendants  had  purchased 
private  property  and  a  right  of  way,  and 
were  proceeding  with  a  construction  which 
will  minimize  the  danger  and  In  no  way  In- 
terfere with  the  operation  of  the  steam  road, 
they  for  the  first  time  objected  that  their 
property  rights  were  being  encroached  upon. 
The  injury  to  their  property  is  infinitesimal, 
if  not  purely  fanciful.  Whatever  It  may  be, 
they  have  encouraged  and  Invited  it  The 
granting  of  an  injunction  would  do  them  no 
good,  except  by  crippling,  if  not  destroying, 
a  rival  road.  It  would  cause  irreparable  in- 
Jury  to  the  defendants,  and  great  Inconven- 
ience to  the  public.  An  injunction  was  re- 
fused In  Heilman  v.  Railway  Co.,  175  Pa.  St 
188,  34  Atl.  647,  where  there  had  been  a  clear 
Invasion  of  the  plaintiff's  rights.  The  objec- 
tion first  made  was  that  the  road  had  been 
built  without  first  paying  damages,  and  it 
was  held  that  the  plaintiff,  having  based  his 
objection  on  that  ground,  impliedly  sanction- 
ed the  right  to  build  if  his  damages  were 
paid,  and  could  not  after  the  completion  of 
the  road,  be  heard  to  object  to  the  company's 
want  of  authority.  In  that  case  it  was  said 
by  our  Brother  Williams:  "An  injunction  is 
not  of  right  It  will  not  be  issued  when, 
upon  a  broad  consideration  of  the  situation 
of  all  the  parties  in  interest,  good  conscience 
does  not  require  it"  The  decree  is  affirmed, 
at  the  cost  of  the  appellants. 


(184  Pa.  St  262) 

•     In  re  LINDSAY'S  ESTATE. 

Appeal  of  HENRY  et  al. 

(Supreme  Court  of  Pennsylvania.     Jan.  8, 
1898.) 

Abatement  and  Revival  —  Another  Action 
Pending. 
A  proceeding  to  enforce  against  an  estate 
a  .claim  of  a  corporation  on  an  ordinary  sub- 
scription contract  for  stock  was  prosecuted  to 
judgment  in  the  orphans'  court,  pending  an  ac- 
tion at  law  by  the  company  against  the  adminis- 
trators in  the  court  of  common  pleas  on  the 
same  contract  The  estate  claimed  that  any 
cause  of  action  was  barred  by  limitations. 
Hdd,  on  appeal  from  the  decree  of  the  or- 
phans' court,  that  such  decree  should  be  opened, 
and  all  further  proceedings  in  such  court  and 
the  supreme  court  should  be  suspended  until 
the  action  in  the  common  pleas  was  determined. 

Appeal  from  orphans'  court,  Allegheny  coun- 
ty. 

Settlement  of  the  second  and  partial  ac- 
count of  W.  D.  Henry  and  others,  as  admin- 
istrators of  the  estate  of  James  H.  Lindsay, 
deceased.  From  a  decree  directing  payment 
in  full  of  a  claim  of  the  North  Side  Bridge 
Company,  a  corporation,  for  an  alleged  sub- 
scription for  stock  made  by  deceased,  the  ad- 
ministrators appeal.    Proceedings  suspended. 

W.  B.  Rodgers  and  J.  J.  Miller,  for  appel- 
lants.   H.  &  G.  C.  Burgwin,  for  appellee. 


GREEN,  J.  This  case  comes  before  us  on 
an  appeal  from  the  decree  of  the  orphans' 
court  of  Allegheny  county  in  the  settlement 
of  the  second  account  of  the  administrators 
of  James  H.  Lindsay,  deceased.  Upon  the 
settlement  of  the  first  account  a  distribution 
had  been  made  of  the  whole  fund  among  the 
widow  and  heirs.  When  the  second  account 
was  filed,  a  creditor,  the  North  Side  Bridge 
Company,  appeared,  and  presented  a  claim 
for  $20,000  upon  an  alleged  subscription  made 
by  the  decedent  for  400  shares  of  Its  capital 
stock,  which  it  was  claimed  had  never  been 
paid.  On  the  hearing  it  appeared  that  there 
never  was  any  subscription  actually  made 
by  the  decedent  to  the  stock  of  the  company, 
but  it  was  contended  by  the  bridge  company, 
that  in  the  original  certificate  of  organization 
of  the  company  the  decedent  was  named  as 
one  of  the  subscribers  to  the  amount  of  400 
shares,  and  it  was  claimed  that  this  was,  in 
legal  effect  a  subscription  to  the  capital  stock 
for  that  number  of  shares.  But  it  appeared 
that  the  organization  certificate  was  made  in 
October,  1881,  and  that  no  call  upon  the  sub- 
scribers to  pay  for  their  capital  stock  had 
ever  been  made  until  in  December,  1895, 
more  than  14  years  after  the  date  of  the  or- 
ganization certificate.  It  was  argued  for  the 
estate  that  the  statute  of  limitations  was  a 
bar  to  the  claim,  and  thereupon  various  con- 
tentions were  advanced  upon  both  sides  as 
to  the  effect  of  the  plea.  It  also  appeared 
that  au  action  at  law  had  been  brought  by 
the  bridge  company  against  the  administrators 
In  the  court  of  common  pleas  No.  3  of  Alle- 
gheny county,— No.  370,  November  term, 
1898,— before  the  hearing  in  the  orphans' 
court,  founded  upon  the  same  alleged  sub- 
scription contract  which  has  not  yet  been 
decided.  Pending  that  action  the  movement 
was  made  in  the  orphans'  court  to  charge  the 
estate  with  liability  for  the  same  cause  of 
action.  The  claim  is  purely  and  distinctively 
adversary  In  every  possible  sense.  It  is 
properly  remediable  in  a  common-law  action 
founded  upon  the  contract  While,  for  the 
benefit  of  creditors,  a  bill  in  equity  may  be 
entertained  where  the  object  is  to  collect  the 
unpaid  stock  for  the  benefit  of  all  creditors 
after  the  exhaustion  of  the  assets  of  the  cor- 
poration, this  is  not  that  kind  of  a  case,  but 
is  simply  a  demand  to  enforce  the  claim  of 
the  company  upon  an  ordinary  subscription 
contract  for  stock.  It  is  certainly  very  un- 
usual to  prosecute  that  kind  of  claim  in  'the 
orphans'  court  especially  during  the  pend- 
ency of  a  common-law  action.  We  are  not 
aware  of  any  Instance  in  which  such  course 
has  been  pursued,  nor  have  we  been  referred 
to  any  case  in  which  it  has  been  done.  From 
the  character  of  the  contentions  which  are 
advanced  on  either  side  of  the  present  contro- 
versy, including  the  statute  of  limitations,  it 
would  seem  to  be  appropriate  that  the  issue 
should  be  decided  by  a  Jury,  which  can  be 
done  in  the  action  at  law.  We  will  not  de- 
cide at  this  time  the  merits  of  the  controversy. 
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nor  Indicate  any  opinion  relative  thereto,  but 
have  thought  it  best  to  order  a  suspension  of 
all  further  proceedings  until  the  determina- 
tion of  the  action  at  law  which  has  already 
been  brought  Now,  January  3,  1888,  It  la 
ordered  and  adjudged  that  the  decree  of  the 
orphans'  court  be  opened,  and  all  further  pro- 
ceedings in  the  orphans'  court  and  in  this 
court  in  this  case  be  suspended  until  the  ac- 
tion No.  370  of  November  term,  1896,  in  com- 
mon pleas  No.  3  of  Allegheny  county,  has 
been  tried  and  determined. 


(184  Pa.  St.  265) 

STRATHERN  et  al.  v.  GILMORE  et  al. 

(Supreme  Court  of  Pennsylvania.     Jan.  8, 
1898.) 

School  Districts  —  Sale  or  Lands  —  Uhanqino 
Terms— Minutes  or  Board. 

1.  Requirement  of  Act  April  11,  1862  (P.  L. 
471),  that  in  the  sale  of  real  estate  of  a  school 
district  the  names  of  the  members  of  the  board 
of  directors  voting  in  the  negative  and  affirm- 
ative shall  be  so  entered  on  the  minutes  of  the 
board,  must  be  substantially  complied  with. 

2.  Material  departures,  in  sale  of  land  of 
school  district,  from  the  terms  of  the  advertise- 
ment, as  to  amount  of  land  sold  and  terms  of 
payment,  invalidate  the  sale. 

3.  There  being  no  improper  conduct  on  the 
part  of  the  purchaser  of  land  from  a  school  dis- 
trict, he  should  not  be  charged  with  any  of  the 
costs  of  an  action,  against  him  and  the  school 
board,  to  enjoin  the  board  from'  delivering  to 
him  a  deed,  because  the  board  failed  to  enter 
on  its  minutes  its  vote  for  the  sale,  and  depart- 
ed from  the  terms  thereof  as  given  in  the  adver- 
tisement. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Bill  by  Allen  Stratbern  and  others,  taxpay- 
ers of  the  school  district  of  Wllkins  township, 
against  James  Oilmore  and  others,  school  di- 
rectors of  said  district,  and  James  M.  John- 
ston, to  enjoin  the  execution  and  delivery  by 
said  directors  to  said  Johnson  of  a  deed  of 
land  of  the  district  sold  to  said  Johnson.  De- 
cree for  plaintiffs.  Defendants  appeal.  Modi- 
fied. 

R.  B.  Stewart  and  S.  Schoyer,  Jr.,  for  ap- 
pellants. E.  J.  Small  and  D.  F.  Patterson, 
for  appellees. 

FELL,  J.  The  vote  of  the  members  of  the 
board  of  directors  on  the  question  of  the  sale 
of  the  school  property  is  found  by  the  court 
not  to  have  been  a  unanimous  vote,  and  there 
is  no  record  of  the  vote  as  it  was  cast.  The 
provision  of  the  fourth  section  of  the  act  of 
April  11,  1862  (P.  L.  471),  that  In  the  levying 
of  taxes,  the  purchase  and  sale  of  real  estate, 
the  location  or  change  of- location  of  school 
houses,  and  the  appointment  and  dismissal  of 
teachers,  "the  names  of  the  members  voting 
both  in  the  affirmative  and  negative  shall  be 
so  entered  on  the  minutes  of  the  board  by  the 
secretary,"  has  been  held  to  be  more  than 
merely  directory.  The  necessity  of  recording 
the  vote  In  the  manner  prescribed  by  the  act 
was  recognized  In  Tobin  v.  Morgan,  70  Pa. 


St.  229,  in  the  levying  of  a  tax,  and  In  Denni- 
son  School  Dist.  v.  Padden,  89  Pa.  St  895,  and  . 
Dyberry  School  Dist  v.  Mercer,  115  Pa.  St 
559,  9  Atl.  64,  In  the  employment  of  teachers, 
and  seems  to  have  been  directly  affirmed  in 
the  latter  two  cases.  In  Dyberry  School  Dist. 
v.  Mercer,  supra,  It  was  said  by  the  present 
chief  Justice:  "They  are  wise  and  wholesome 
provisions,  Intended  to  correct  gross  abuses 
which  had  gradually  crept  into  the  adminis- 
tration of  our  school  system,  and  hence  It  Is 
not  too  much  to  insist  upon  a  substantial  com- 
pliance with  the  spirit  if  not  the  very  letter, 
of  the  act."  The  departures  In  the  terms  of 
the  sale  from  the  terms  of  the  advertisement 
were  In  themselves  fatal  to  the  whole  proceed- 
big.  These  departures,  both  as  to  the  amount 
of  the  land  sold  and  as  to  the  terms  of  pay- 
ment, were  material,  and  the  board  was  with- 
out power  to  make  them.  The  approval  of 
such  action  would  open  the  door  to  gross 
abuse  of  power.  The  court  found  that  there 
was  no  fraud  or  collusion,  and  that  all  of  the 
school  directors  acted  In  good  faith.  They 
overlooked  the  requirements  of  the  statute, 
and  exceeded  their  power  In  departing  from 
the  terms  of  the  advertisement.  There  was 
no  improper  conduct  on  the  part  of  the  pur- 
chaser, James  M.  Johnston,  and  there  Is  no 
reason  why  he  should  be  charged  with  any 
part  of  the  costs.  He  is,  of  course,  entitled 
to  recover  back  the  $100  which  he  paid  on 
account  of  the  purchase  money,  but  we  can 
make  no  order  to  that  effect.  We  think  that 
all  of  the  defendants  should  be  released  from 
the  payment  of  the  record  costs,  and  that  they 
should  be  placed  on  the  school  district  of  the 
township  of  Wilklns;  and  it  is  so  ordered. 
With  this  modification,  the  decree  is  affirmed. 


084  Fa.  St.  174) 

KISSICK  v.  HUNTER. 

(Supreme  Court  of  Pennsylvania.    Jan.  8, 
1898.) 

Attokset— 'Waivbr  or  Inqcisitios. 
Where  an  attorney,  who  has  been  acting 
for  defendant  up  to  judgment,  on  which  execu- 
tion is  promptly  issued,  files  a  waiver  of  inqui- 
sition, it  will  be  presumed  he  acted  under 
authority;  and  this  presumption  is  made  conclu- 
sive by  defendant's  failure  for  16  years  to  dis- 
affirm, though  immediately  after  the  waiver 
defendant's  land  was  sold  under  levy  and  fi.  fa., 
and  the  purchaser  went  into  possession. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Case  stated  between  Marie  Kissick  as 
plaintiff  and  A.  N.  Hunter  as  defendant  to 
determine  sufficiency  of  title  to  land  which 
plaintiff  agreed  to  sell  defendant.  Title  was 
held  bad,  and  judgment  rendered  for  defend- 
ant   Plaintiff  appeals.    Reversed. 

A.  B.  Angney  and  J.  P.  Hunter,  for  appel- 
lant. E.  B.  Patterson  and  A.  N.  Hunter,  for 
appellee. 

MITCHELL,  J.  The  sale  could  not  be 
held  void  tor  want  of  apparent  authority 
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in  the  sheriff  to  sell  under  the  fl.  fa.,  because 
the  record  discloses  a  waiver  of  inquisition 
and  extent,  duly  indorsed  by  the  prothono- 
tary  on  the  writ;  but,  as  the  waiver  la  by 
attorney,  the  substantial  question  in  the  case 
is  whether  such  a  waiver  is  valid.  On  this  point 
the  case  stated  is  not  as  exact  as  it  should  be. 
Its  language  is:  "Said  defendants,  by  John 
G.  McConnell,  their  attorney,  by  writing  filed, 
*  *  *  waived  the  right  of  inquisition  and 
extension,"  etc.  If  we  should  hold  the  pres- 
v  ent  parties  to  the  literal  wording  of  the  case 
stated,  there  would  be  no  question  at  all; 
for  it  avers  a  waiver  by  the  defendants  in 
the  execution,  and  there  can  be  no  doubt 
that  they  could  do  that  act,  as  any  other, 
by  attorney,  if  duly  authorizing  him,  which 
the  language  literally  Implies.  But  the  real 
question  Intended  to  be  raised  is  the  author- 
ity of  an  attorney,  by  virtue  of  his  retainer, 
and  without  express  instructions,  to  waive 
inquisition,  so  as  to  make  valid  a  sale  of 
land  upon  levy  and  fl.  fa. 

The  acts  which  an  attorney  may  do  by  vir- 
tue of  his  retainer  are  readily  distinguishable 
into  two  classes:  First,  those  in  which  his 
authority  is  absolute,  and  his  action  binding 
on  the  client,  without  regard  to  the  latter's 
consent  in  fact;  and,  secondly,  those  in  which 
he  is  presumed  to  be  acting  in  accordance 
with  his  instructions,  and  which  are  there- 
fore prima  facie  valid,  but  which  the  client 
may  nevertheless  disaffirm.  Of  the  first 
class  are  all  the  steps  In  the  regular  progress 
of  litigation.  Including  even  the  giving  up 
of  technical,  though  substantial,  advantages, 
such  as  a  nonsuit  Reinholdt  v.  Alberti,  1 
Bin.  468.  The  second  class  is  not  so  capable 
of  definition,  but  in  general  it  embraces  all 
such  acts  as  are  customary  for  attorneys  to 
do,  even  though  collateral  to  the  technical 
course  of  procedure,  and  which  do  not  involve 
the  sacrifice  of  the  cause  of  action.    It  is 

,  frequently  said  that  the  implied  authority 
of  the  attorney  does  not  extend  beyond  Judg- 
ment, but  this  is  too  strong  a  statement.  No 
doubt  the  chief  part  of  the  authority  of  the 
retainer  ordinarily  ends  with  judgment,  but 
not  always.  Thus,  It  has  been  often  held 
that  the  plaintiff's  attorney  may  collect  the 

'  Judgment,  and  a  payment  to  him  without  ex- 
ecution, even  long  after  Judgment,  Is  a  good 
payment,  to  discharge  the  debtor.  Reinholdt 
v.  Alberti,  1  Bin.  469;  Lynch  v.  Com.,  16 
Serg.  &  R.  368;  McDonald  v.  Todd,  1  Grant, 
Cas.  17.  The  office  of  a  general  retainer  is 
to  authorize  the  attorney  to  take  care  of  the 
Interests  of  his  client  in  the  litigation,  pend- 
ing or  imminent,  and  in  so  doing  to  take  all 
the  steps  necessary,  or  only  usual  and  proper, 
to  that  end.  In  a  suit  for  a  debt,  therefore, 
the  plaintiff's  attorney  may  not  only  recover 
a  judgment,  but  may  go  on  and  collect  it, 
by  execution  or  otherwise;  but  he  may  not 
accept  satisfaction  in  anything  but  money. 
The  courts  have  drawn  the  line  here,  be- 
cause money  is  the  practical  object  of  the 
suit,  and  the  client's  interest  authorizes  the 


obtaining  of  it  by  any  of  the  ordinary  means 
of  litigation,  but  not  the  satisfaction  or  re- 
lease of  the  judgment  except  for  money. 
Whitesell  v.  Peck,  165  Pa.  St  571,  30  Atl. 
933.  The  office  of  a  retainer  for  the  defend- 
ant is  equally  broad.  It  Is  to  defend  the 
suit  for  the  protection  of  his  Interests,  and 
yet  It  has  been  uniformly  held  that  the  at- 
torney may  agree  to  an  amicable  action,  and 
may  confess  judgment  Coxe  v.  Nicholls,  2 
Yeates,  546;  Kimball  v.  Kelsey,  1  Pa.  St 
183;  Flanigen  v.  City  of  Philadelphia,  51  Pa. 
St  491;  Swartz  v.  Morgan,  163  Pa.  St  195, 
29  Atl.  974,  975.  But  the  interests  of  the 
defendant  no  more  end  with  the  judgment 
than  those  of  the  plaintiff,  if,  in  fact  they 
are  not  even  more  vitally  involved.  There 
is,  therefore,  no  more  reason  why  the  at- 
torney's authority  should  be  arbitrarily  held 
to  terminate  at  this  point  in  one  case  than 
in  the  other.  As  already  said,  the  plaintiff's 
attorney  may  issue  execution,  and  control  it 
give  time  to  the  defendant  direct  the  sheriff 
to  postpone  sale,  etc.  Lynch  v.  Com.,  16 
Serg.  &  R.  368.  And  why  should  not  the 
defendant's  attorney,  at  least  in  a  case  where 
execution  immediately  follows  judgment  in 
the  suit  he  was  retained  to  defend,  be  pre- 
sumed to  be  authorized  to  continue  his  care 
over  his  client's  interests?  We  know  that  it 
Is  everyday '  practice  for  lawyers  to  do  so, 
and  presumptions  are  founded  on  average 
experience  of  what  like  parties  would  do  un- 
der like  circumstances.  A  waiver  of  inquisi- 
tion raises  a  mixed  question  of  expediency 
and  law.  Whether  the  property  pays  enough 
profit  to  require  an  extent  and  whether,  un- 
der the  defendant's  circumstances,  it  will  be 
best  for  him  in  the  end  to  have  It  extended, 
may  be  largely  a  question  of  business  judg- 
ment; but  the  additional  costs,  expenses, . 
and  disadvantages  of  management  by  the 
creditor  during  the  extent,  etc.,  are  matters 
in  which  legal  knowledge  and  experience  are 
weighty  factors,  and  in  which,  as  we  know, 
the  services  of  lawyers  are  usually  availed  of. 
The  matter  is  one  which  goes,  not  to  the 
substance  of  the  action  itself,  but  largely  to 
the  mode  of  proceeding.  When,  therefore,  an 
attorney  who  has  been  acting  for  the  de- 
fendant up  to  judgment  on  which  execution 
is  promptly  issued,  files  a  waiver  of  inquisi- 
tion, it  is  to  be  presumed  that  he  is  acting 
under  authority,  and,  if  the  client  desires  to 
disavow,  he  must  do  so  within  a  reasonable 
time. 

In  the  present  case  we  are  relieved  from 
the  consideration  of  the  question  of  what  is 
a  reasonable  time,  so  much  discussed  in 
Wray  v.  Miller,  20  Pa.  St  111,  Spragg  v. 
Shriver,  25  Pa.  St  284,  and  the  somewhat 
conflicting  cases  which  have  criticised,  limit- 
ed, or  followed  them.  The  stringency  of  the 
rule  announced  in  Spragg  v.  Shriver  has  been 
relaxed,  but  the  principle  of  the  case  is  sound 
and  unchanged,— that  the  defendant  who 
may  disaffirm  his  attorney's  act  will  be  barred 
of  his  right  by  unreasonable  delay,  or  by  con- 
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duct  which  Is  persuasive  of  acquiescence  and 
ratification.  On  the  case  stated  It  appears 
that  in  1881  a  judgment  was  obtained  (for 
more  than  the  present  vaine  of  this  property, 
it  may  be  noted),  followed  by  Immediate 
levy,  the  waiver  by  attorney  was  filed,  and 
the  land  sold  under  the  fi.  fa.  The  plaintiff' 
in  the  judgment  became  the  purchaser,  and 
went  into  possession,  and  no  move  to  dis- 
avow or  object  has  been  made  by  the  defend- 
ants in  the  execution  for  more  than  16  years. 
Under  these  circumstances,  the  presumption 
that  the  attorney  was  duly  authorised,  and 
the  sale,  therefore,  regular  in  this  respect, 
has  become  conclusive,  and  the  sale  is  no  de- 
fect In  plaintiff's  title.  Judgment  reversed, 
and  record  remitted,  with  Instructions  to  en- 
ter judgment  for  the  plaintiff  on  the  case 
stated. 


(184  Pa.  St  350) 

CARL  BARCKHOPF  CHURCH-ORGAN  CO. 
v.  ECKER. 

(Supreme  Court  of  Pennsylvania.    Jan.  3, 
1888.) 

8sT-Orr  and  Counterclaim— Hoticb  to  Plain- 
tiff— Evidence. 

L  Rule  8  of  the  common  pleas  (sections  1-4) 
requires  plaintiff  in  certain  cases  to  file  a  speci-' 
fication  of  the  items  of  his  claim,  which  shall 
be  taken  as  admitted  if  not  traversed  by  the  an- 
swer, and  provides  that  such  rule  shall  apply 
to  a  statement  of  set-off  by  the  defendant,  who 
shall,  within  15  days  after  filing  the  same,  no- 
tify plaintiff  thereof,  and  plaintiff  shall,  within 
15  days  after  notice  thereof,  file  his  verified 
reply;  that  if  plaintiff  fails  to  comply  with 
the  rule,  judgment  of  non  pros,  shall  go  against 
him,  and,  if  defendant  so  fails,  plaintiff  shall 
be  entitled  to  judgment  as  for  default;  and  that 
no  evidence  will  oe  heard  as. to  any  facts  not 
substantially  alleged  or  referred  to  as  a  ground 
of  action  or  matter  of  defense  in  the  statements 
on  file.  Held  that,  where  defendant  files  a  veri- 
fied statement  of  set-off.  but  does  not  give  plain- 
tiff notice  thereof  within  15  days  after  filing  It, 
no  evidence  for  defendant  is  admissible  to  sup- 
port such  set-off  or  counterclaim. 

2.  In  such  case  the  filing  of  the  statement  of 
set-off  or  counterclaim,  without  more,  is  not  no- 
tice to  plaintiff. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county.. 

Action  by  the  Carl  Barckhoff  Church-Organ 
Company  against  H.  P.  Ecker,  doing  business 
as  H.  P.  Ecker  &  Co.,  for  the  price  of  goods 
sold  and  delivered  to  defendant,  In  which 
defendant  filed  a  set-off.  From  a  judgment 
in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Joseph  Breli,  for  appellant  J.  I*  Rltchey, 
B.  S.  Ambler,  and  Geo.  W.  AckUn,  for  ap- 
pellee. 

8TERRETT,  C.  J.  Assuming,  for  the  pres- 
ent, that  the  assignments  of  error  are  ac- 
cording to  rule,  and  founded  on  exceptions 
taken  In  the  court  below,  this  appeal  involves 
the  construction  of  rule  8  of  said  court.  See 
Carpet  Co.  v.  Latimer,  165  Pa.  St  610,  SO 
AtL  1050.  As  will  appear  by  reference  to 
the  rule  supra,  the  first  section  thereof  re- 


quires the  plaintiff,  in  certain  specified  cases, 
to  file  with  or  before  his  declaration  a  speci- 
fication of  the  Items  of  his  claims,  together 
with  a  statement  of  the  facts  necessary  to 
support  it,  verified  by  affidavit  to  which  the 
defendant  shall,  within  the  time  specified  in 
the  next  section,  file  an  answer,  verified  by 
affidavit;  and  such  items  of  claim  and  ma- 
terial averments  of  fact  as  are  not  directly 
and  specifically  traversed  and  denied  by  the 
answer  shall  be  taken  as  admitted.  The 
second  section,  among  other  things,  provides: 
"If  the  specification  and  statement  be  not 
filed  with  the  precipe,  the  plaintiff  shall, 
within  fifteen  days  after  filing  the  same, 
notify  the  defendant  thereof,  and-  defendant 
shall,  within  fifteen  days  thereafter,  file  an 
answer  thereto."  The  third  section  declares: 
"This  rule  shall  apply  to  a  specification  and 
statement  of  set  off  filed  by  defendant  who 
shall,  within  fifteen  days  after  filing  the 
same,  notify  the  plaintiff  thereof,  and  the 
plaintiff  shall,  within  fifteen  days  after  no- 
tice thereof,  file  his  reply  thereto,  verified 
by  affidavit.  If  the  plaintiff  fails  to  comply 
with  any  of  the  requirements  of  this  rule, 
judgment  of  non  pros,  shall  be  entered 
against  him  by  the  prothonotary;  and  If  the 
defendant  shall  fail  to  comply  with  the  re- 
quirements thereof,  the  plaintiff  shall  be  en- 
titled to  judgment  against  him  as  for  de- 
fault of  a  plea  and  affidavit  of  defense."  The 
fourth  section  declares:  "No  evidence  will 
be  heard  upon  the  trial  of  the  cause  as  to 
any  facts  not  substantially  alleged  or  re- 
ferred to  as  a  ground  of  action  or  matter  of 
defense  In  the  statements  then  on  file  in  the 
case,"  and  also  specifies  the  terms  and  con- 
ditions on  which  the  affidavit  of  either  party 
may  be  supplemented.  The  plaintiff  in  this 
case,  having  complied  with  the  rule  of  court, 
offered  in  evidence  his  verified  statement 
etc.,  for  the  purpose  of  proving  the  sale,  de- 
livery, and  price  of  the  several  items  of 
claim  therein  specified,  none  of  which  are 
traversed  or  denied  by  the  defendant,  and, 
the  same  having  been  admitted  without  ob- 
jection, he  rested  on  the  prima  facie  case 
thus  fully  made  out  The  defendant  having 
filed,  within  the  required  time,  a  verified 
statement  embodying  the  Items  of  his  set-off 
or  counterclaim,  called  a  witness,  and  offer- 
ed "to  prove  the  Items  of  Indebtedness  of  the 
plaintiff  to  the  defendant,  as  set  forth  in  the 
affidavit  of  defense,  in  addition  to  the  cred- 
its allowed  In  the  [plaintiff's]  statement." 
This  was  "objected  to  because  notice  [of  th» 
filing]  was  not  given  as  required  by  the  rule 
of  court  In  case  of  set-off."  The  objection 
was  sustained,  and,  there  being  no  evidence 
on  behalf  of  the  defendant,  the  court,  re- 
ferring to  rule  8,  supra,  Instructed  the  juvy 
that,  in  the  case  of  "a  specification  of  set- 
off, or  a  defense  In  the  nature  of  a  set-off,  the 
defendant  Is  required  to  give  notice  of  the 
filing  of  the  Items  of  his  counterclaim,  ana 
then  they  are  admitted,  unless  the  plaintiff, 
within  fifteen  days,  files  a  denial  under  oath. 
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specifying  what  particular  Items  are  denied. 
In  this  case  the  defendant  has  set  up  a 
number  of  Items  of  this  sort,— a  number  of 
Kerns  that  would  come  under  the  rule,  as  it 
appears  to  us,— but  he  has  given  no  notice, 
and  the  consequence  Is  that,  under  that  rule, 
he  is  not  entitled  to  prove  them.  He  can, 
as  I  understand  the  items,  bring  another  suit 
for  them,  but  he  cannot  set  them  off  In  this 
particular  case.  We  have  so  ruled  upon  an 
offer  of  evidence,  and  the  result  Is  that  there 
Is  no  evidence  in  for  the  defense  whatever. 
and  the  case  simply  stands  upon  the  admis- 
sions to  the  effect  that  there  Is  a  balance 
due  to  plaintiff  of  11,062.43,  with  Interest 
from  May  31,  1884."  A  verdict  having  been 
rendered  accordingly,  judgment  was  entered 
thereon.  The  subjects  of  defendant's  com- 
plaint are  exclusion  of  his  offer  of  evidence, 
misconstruction  of  the  rule,  and  refusal  to 
grant  a  new  trial. 

It  Is  scarcely  necessary  to  say  that  there 
is  no  merit  In  any  of  the  specifications  of  er- 
ror. The  learned  trial  judge  was  clearly 
right  In  construing  the  rule  as  he  did,  and  in 
excluding  defendant's  offer  of  evidence,  etc. 
It  .Is  not  pretended  that  notice  of  the  filing  of 
defendant's  statement  of  set-off  or  counter- 
claim was  given  to  the  plaintiff  "within  fif- 
teen days  after  filing  the  same,"  as  plainly 
required  by  the  express  words  of  the  rule; 
but  it  has  been  suggested  that  filing  the 
statement  of  set-off,  without  more,  is  notice 
to  the  plaintiff.  The  obvious  answer  to  that 
Is  that  the  rule  positively,  and  in  language 
too  plain  to  be  mistaken,  requires  both  filing 
and  notification  to  the  plaintiff.  The  defend- 
ant's statement  of  set-off  or  counterclaim 
must  first  be  filed,  and  "within  fifteen  days" 
thereafter  the  defendant  must  notify  the 
plaintiff  that  it  has  been  filed.  The  rulings 
of  the  court  below  are  In  full  accord  with 
the  opinion  of  this  court  In  Carpet  Co.  v. 
Latimer,  supra.  That  case  virtually  rules 
the  one  under  consideration.  As  was  there 
said,  the  rule  was  meant  to  embrace  every 
species  of  claim  that  might  be  legally  or 
equitably  interposed  as  a  defense.  As  a 
means  of  promoting  justice  and  expediting 
the  trial  of  causes,  the  rule  in  question  has 
proved  to  be  most  valuable,  and  Its  useful- 
ness and  efficiency  should  not  be  impaired  by 
neglecting  to  enforce  its  provisions  on  all 
proper  occasions.  In  the  face  of  all  that  was 
said  In  that  case,  the  defendant  in  this  not 
only  omitted  to  give  the  required  notice,  but 
uselessly  undertook  to  consume  the  time  of 
the  court  and  jury  by  calling  witnesses  to 
prove  the  numerous  items  of  set-off  specified 
In  his  counter  statement  All  this  might  have 
been  avoided  by  giving  the  notice  required 
by  the'  rule.  The  case,  as  presented  to  the 
court  below,  was  an  eminently  proper  one 
for  the  enforcement  of  the  rule  as  was  done. 

We  have  thus  treated  the  alleged  errors  as 
properly  assigned  In  order  that  the  case  may 
be  finally  disposed  of  on  its  merits;  but  It  is 
proper  to  state  that  no  exception  appears  to 


have  been  taken  to  the  rulings  of  the  court, 
and,  moreover,  the  alleged  errors  are  as- 
signed with  similar  disregard  of  our  rules 
to  that  with  which  rule  8  of  the  common 
pleas  was  treated.  There  Is  no  merit  In 
appellant's  case,  and  the  judgment  Is  affirm- 
ed. 


(184  Pa.  St  188> 

CLARK  et  al.  v.  PITTSBURGH  NAT.  GAS 

CO.  et  al. 

(Supreme  Court  of  Pennsylvania.     Jan.  8, 

1896.) 

Eqoitt — Amendment — CoapoaATioirs — Coktbact 

with  Officers— Estoppel.  t 

1.  Such  amendments  in  equity  "as  obtain  in 
common-law  cases  and  practice"  being  allowed 
by  Act  May  4,  1864  (P.  L  775,  8  2),  a  bill  alleg- 
ing that  a  gas  company  was  incorporated  main- 
ly for  the  purpose  of  supplying  gas  to  the  works 
of  plaintiff  and  those  of  defendants;  that  each 
party  contracted  with  the  company  for  a  sup- 
ply of  gas  for  three  years;  that,  since  the  com- 
pany had  become  unable  to  furnish  a  full  supply 
to  both,  defendants,  by  reason  of  ownership  of 
a  majority  of  the  company's  stock,  had  ob- 
tained more  than  their  proportionate  share  of 
gas;  and  that  they  were  mismanaging  the  com- 
pany, and  making  fictitious  charges  against  it, 
and  intended  by  fraud  to  obtain  a  judgment 
against  it,  sell  its  property,  and  become  the 
sole  owner;  and  praying  for  appointment  of 
receiver  to  manage  it,  defend  the  threatened 
Buit,  and  secure  a  proper  apportionment  of  the 
gas,  and  for  injunction,— is  properly  amended 
by  allegations  that  the  accounts  between  the 
company  and  defendants  were  incorrect  and 
fraudulent,  and  that  defendants  had  been  using 
the  entire  gas  supply  without  compensation 
therefor,  and  that  a  large  sum  was  due  by  them 
to  the  company,  with  additional  prayers  for 
appointment  of  a  receiver  to  sell  the  property 
and  for  an  account,  as  the  subject-matter  of  the 
amendment  is  germane  to,  and  in  enlargement 
of,  the  substantial  purpose  of  the  bill. 

2.  Stockholders  who  are  parties  to  whatever 
agreement  other  stockholders  and  officers  have 
with  the  corporation,  and  secure  a  like  agree- 
ment for  themselves,  are  estopped  to  question 
the  validity  of  the  contract  of  the  others  be- 
cause made  with  a  corporation  by  its  officers. 

3.  Unsigned  memoranda,— one  reciting  agree- 
ment to  pay  a  gas  company  a  certain  amount 
per  year  T'for  fuel  and  light  in  our  works,  with 
the  understanding  we  do  not  add  anything  re- 
quiring gas  without  paying  40  per  cent,  of 
schedule  rates  adopted  by  Natural-Gas  Associa- 
tion"; the  other,  the  same,  with  exception  of 
amount  of  yearly  payment,— though  drawn  for 
signature  of  the  two  stockholders  of  the  com- 
pany, are  no  evidence  of  agreement  of  the  gas 
company  to  furnish  them  sufficient  gas  for 
their  works,  whatever  be  the  condition  of  the 
snpply. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

BUI  by  Edward  L.  Clark  and  others 
against  the  Pittsburgh  Natural  Gas  Com- 
pany and  others.  Decree  for  plaintiffs.  De- 
fendants appeal.     Affirmed. 

The  unsigned  memoranda  of  agreement  re- 
ferred to  In  the  opinion  are  the  same  except 
as  to  amount  of  annual  payment,  the  amount 
provided  In  one  being  $21,000,  and  the  other 
being  as  follows:  "Pittsburgh  Natural  Gas 
Co.,  Cor.  30th  and  Smallman  Sts.  Pitts- 
burgh, Dec.  3rd,  1888.     We  hereby  agree  to 
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pay  to  the  Pittsburgh  Natural  Gaa  Co.  the 
sum  of  ninety-eight  thousand  dollars  ($98,- 
000.00)  per  annum  for  fuel  and  light  in  our 
works,  with  the  understanding  we  do  not 
add  anything  requiring  gas  without  paying 
40  per  cent  of  schedule  rates  adopted  by  the 
Natural  Gas  Association.  This  contract  to 
remain  In  force  three  (3)  years  from  July 
1st,  1880." 

Watson  &  McCleave  and  Dalzell,  Scott  & 
Gordon,  for  appellant  M.  A.  Woodward 
and  Shlras  &  Dickey,  for  appellees. 

FELL,  J.  As  the  relief  granted  is  under 
the  prayers  of  the  amended  bill,  the  objec- 
tion to  the  allowance  of  the  amendment 
should  be  considered .  first  If  It  was  im- 
properly allowed,  the  decree  must  be  set 
aside.  The  averments  of  the  original  bill 
are  that  the  Pittsburgh  Natural  Gas  Com- 
pany was  Incorporated  mainly  for  the  pur- 
pose of  supplying  gas  to  the  works  of  the 
plaintiffs  William  Clark,  Son  &  Co.  and  those 
of  Park  Bro.  &  Co.,  one  of  the  defendants; 
that  each  of  the  said  parties  contracted  with 
the  company  for  a  supply  of  gas  at  their 
works  for  three  years;  that  since  the  gas 
company  had  become  unable  to  furnish  a 
full  supply  to  both,  Park  Bro.  &  Co.  had,'  by 
the  use  of  their  power  as  owners  of  70/s5 
of  the  stock,  obtained  more  than  their  pro- 
portionate share  of  gas;  that  they  were  mis- 
managing the  company,  and  making  ficti- 
tious charges  against  It  and  intended  by 
fraudulent  contrivances  to  obtain  a  judg- 
ment against  it  sell  its  property,  and  become 
the  sole  owners  thereof.  The  prayers  were 
for  the  appointment  of  a  receiver  to  manage 
the  affairs  of  the  company,  to  defend  the 
threatened  suit  to  secure  a  proper  appor- 
tionment of  the  gas  to  the  parties,  for  an  in- 
junction, etc.  After  an  answer  and  replica- 
tion had  been  filed,  and  but  seven  of  the 
twelve  hundred  pages  of  testimony  had  been 
taken,  an  amendment  was  allowed  by  the 
court  In  which  It  is  alleged  that  the  ac- 
counts between  the  gas  company  and  Park 
Bro.  &  Co.  were  incorrect  and  fraudulent; 
that  Park  Bro.  &  Co.  had  been  using  the  en- 
tire supply  of  gas  without  making  compen- 
sation therefor,  and  that  a  large  sum  was 
due  by  them  to  the  gas  company.  The  ad- 
ditional prayers  were  for  the  appointment  of 
a  receiver,  to  sell  the  property,  and  for  an 
account  The  subject;matter  of  the  amend- 
ment was  germane  to,  and  In  enlargement 
of,  the  substantial  purpose  of  the  bill,  and 
there  was  no  abuse  of  discretion  In  its  al- 
lowance. It  was  based  mainly  on  knowl- 
edge acquired  after  the  filing  of  the  bill,  and 
it  was  asked  for  in  accordance  with  the  rules 
of  court  The  prayer  for  an  accounting 
might  have  been  added  to  those  of  the  origi- 
nal bill.  The  act  of  May  4,  1864  (P.  L.  775, 
f  2),  permits  amendments  in  proceedings  In 
equity,  at  the  discretion  of  the  court,  which 
affect  the  merits  of  the  matter  In  contro- 


versy, and  expedite  justice,  In  the  same  man- 
ner as  obtains  In  common-law  cases  and 
practice.  Referring  to  this  act  Sharswood, 
J.,  In  the  opinion  in  Wilhelm's  Appeal,  79  Pa. 
St  134,  said:  "We  are  thus  by  legislative 
mandate  for  rules  as  to  amendments  in 
equity  proceedings  referred  to  those  which 
prevail  in  'common-law  cases  and  practice,' 
intending,  no  doubt  to  Incorporate  all  of  the 
provisions  of  the  acts  of  assembly,  and  to 
make  one  uniform  system  of  both  classes  of 
cases;"  and  that,  while  the  limit  of  the  pow- 
er of  amendment  is  that  no  new  cause  of 
action  can  be  introduced,  "the  true  criterion 
is,  as  all  the  authorities  show,  did  the  plain- 
tiff so  state  his  cause  of  action  originally  as 
to  show  that  he  had  a  legal  right  to  recover 
what  he  subsequently  claims?"  The  most 
Important  subject  of  controversy  before  the 
master  was  the  charge  of  $324,380.46  made 
by  Park  Bro.  &  Co.  for  fuel  purchased  by 
them  to  supply  their  works  after  the  supply 
of  gas  received  from  the  gas  company  be- 
came Insufficient  This  extraordinary  charge 
was  made  at  a  time  when  Park  Bro.  ft  Co., 
by  reason  of  their  ownership  of  70/«»  of 
the  stock,  were  in  absolute  control  of  the 
management  of  the  gas  company.  A  part 
of  the  time  they  were  'receiving  the  entire 
product  of  gas,  and  at  no  time  were  they 
charged  with  more  than  one-fourth  or  one- 
third  of  the  market  value  of  the  gas.  In  the 
first  year  of  their  absolute  control,  during 
five  months  of  which  they  received  all  of  the 
gas  the  company  was  able  to  furnish,  they 
credited  it  with  $111,294.05  for  gas  used, 
and  charged  it  with  $262,467.80  as  damages 
for  a  failure  to  furnish  a  full  supply.  If 
this  charge  rested  on  a  lawful  agreement, 
clear  and  distinct  in  its  terms,  it  would  have 
to  be  sustained,  ruinous  as  it  would  be  to 
the  company.  The  plaintiffs  are  not  in  a 
position  to  contest  the  legality  of  such  an 
agreement  if  made.  They  are  not  innocent 
stockholders  of  a  corporation  whose  officers 
have  made  Improvident  and  unlawful  con- 
tracts with  themselves.  They  were  parties 
to  whatever  agreement  was  made  with  Park 
Bro.  &  Co.,  and  secured  a  like  agreement  for 
themselves;  and  in  a  proceeding  to  secure 
their  individual  rights  only,  in  which  no 
question  of  public  rights  or  duties  is  involv- 
ed, they  are  estopped.  They  claim,  however, 
that  no  such  agreement  was  made,  and  this 
claim  is  sustained  by  the  testimony.  No 
formal  contract  was  made,  no  resolution  was 
passed  by  the  board  of  directors,  and  the 
minutes  and  books  show  no  such  agreement. 
It  is  extremely  doubtful  whether  there  was 
any  understanding  except  for  a  division  of 
the  gas  between  the  parties  in  proportion  to 
the  interest  which  they  had  as  stockholders. 
The  company  was  not  organized  or  conduct- 
ed with  the  intention  that  it  should  perform 
any  public  duty.  Its  franchises  were  ob- 
tained and  used  solely  to  serve  the  private 
interests  of  the  stockholders.  They  agreed 
upon  a  division  of  the  gas  proportionate  to 
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their  holdings  of  stock,  and  in  all  contracts 
with  other  parties  they  carefully  provided 
against  claims  for  damages  by  reserving  the 
right  to  cancel  the  contracts.  When  the 
supply  had  been  cut  off  from  others,  and  be- 
came Insufficient  to  supply  their  works,  they 
for  a  time  held  out  to  each  other  the  promise 
of  a  fair  division.  That  this  method  of  ad- 
justment was  considered  by  them  Is  some 
indication  of  their  understanding  of  their 
rights  at  the  time,  and  that  the  unsigned 
memoranda  now  set  up  as  evidence  of  an 
agreement  to  furnish  a  full  supply  were  In- 
tended only  to  provide  for  a  division  of  the 
supply.  In  fact,  the  only  force  these  mem- 
oranda have  as  evidence  of  any  understand- 
ing Is  that  the  parties  apparently  acted  un- 
der them  in  making  a  division.  After  July, 
1802,  there  Is  no  pretense  of  a  contract  ex- 
cept such  as  was  made  by  the  officers  of  the 
company  with  themselves  as  members  of  a 
co-partnership. 

With  what  amount  Park  Bro.  &  Co.  should 
be  charged  for  gas  used  by  them  after  July 
1,  1892,  is  a  question  by  no  means  free  from 
difficulty.  The  difficulty  results  In  part  from 
their  failure  to  use  means  to  ascertain  the 
amount  they  consumed  when  they  were 
dealing  with  the  property  of  the  gas  com- 
pany as  if  it  were  their  own.  We  find  no 
reason,  however,  which  would  justify  us  in 
setting  aside  the  finding  of  the  court  upon 
the  subject,  and  it  Is  unnecessary  to  enter 
upon  a  discussion  of  It.  By  a  motion  to 
amend  the  decree  attention  has  been  called 
to  an  error  In  calculation  made  by  the  learn- 
ed judge.  In  reducing  the  sum  of  $285.- 
609.28,  charged  by  the  master  for  the  use  of 
gas  from  July  1,  1892,  to  June  1,  1896,  one- 
third,  the  amount  of  the  charge  Is  fixed  at 
$170,406.19,  instead  of  $190,406.19.  This  is 
clearly  an  error  of  calculation,  and  has  been 
carried  into  the  decree.  The  decree  Is  now 
corrected  by  fixing  the  sum  to  be  paid  by 
Park  Bro.  &  Co.  at  $252,719.03,  instead  of 
$232,719.03.  With  this  correction,  the  de- 
cree is  affirmed,  at  the  cost  of  the  appellant 


(184  Pa.  St.  888) 

In  re  HAYES'  ESTATE. 
Appeal  of  WYLIE. 

(Supreme  Court  of  Pennsylvania.    Jan.  8, 

1898.) 

Devise— Lira  Estate — Trcst. 
A  will  devising  testator's, property  to  his 
executors  in  trust,  with  a  provision  that  for 
10  years  it  shall  be  managed  by  them,  and  "the 
net  annual  income  and  profits  shall  be  divided 
into  11  shares,  and  distributed  in  absolute  prop- 
erty" to  persons  named;  each  of  his  daughters 
to  receive  one  share,  which  shall  be  paid  her 
"for  her  sole  and  separate  use,  and  shall  be 
paid  into  their  own  hands,  respectively,  upon 
their  own  sole  and  separate  receipt  therefor"; 
with  direction  that  the  directors  shall  hold  the 
shares  of  the  daughters  in  the  estate,  after  its 
division  at  the  end  of  the  10  years,  on  the  same 
trust,  and  with  the  same  power  of  control,  as 
they  held  the  estate  before  division,  and  pay 
over  to  each  the  net  income  from  her  share  dur- 


ing her  life,  for  her  separate  use,  and  on  her 
sole  and  separate  receipt;  such  trust  to  continue 
for  the  life  of  each  daughter,  and  the  minority 
of  any  children  she  might  leave  to  survive  her; 
the  directors  to  have  the  entire  business  man- 
agement and  direction  of  the  shares  of  the 
daughters,  except  that  a  daughter  could  pre- 
vent the  sale  of  any  piece  of  real  estate  included 
in  her  share, — creates  an  active  trust,  and  gives 
to  a  daughter  a  life  estate  only,  though  the  di- 
rection for  division  of  the  estate  at  the  end 
of  the  10  years  is  for  "a  complete  partition"  of 
all  his  estate  into  ll  parts;  this  not  meaning  a 
partition  which  should  vest  tide  in  fee  simple 
In  each  of  the  children,  but  merely  that  none 
of  the  property  should  be  left  undivided. 

Appeal  from  orphans'  court,  Allegheny 
county. 

In  the  matter  of  the  estate  of  James  H. 
Hayes,  deceased.  The  petition  of  Agnes  Wy- 
lle  that  a  former  decree  of  partition  be  de- 
clared void,  and  tnat  it  be  decreed  that  she 
take  her  share  In  fee  simple,  was  denied,  and  • 
she  appeals.     Affirmed. 

James  Fitzsimmons  and  J.  Guy  Bassett,  for 
appellant    Lazear  &  Orr,  for  appellee. 

WILLIAMS,  J.  The  questions  presented 
by  this  record  are  ruled  by  Barnett's  Appeal, 
46  Pa.  St  392.  The  will  of  James  H.  Hayes 
was  carefully  prepared.  He  gave  to  Mrs. 
Wylle,  the  appellant,  as  to  his  other  daugh- 
ters, an  equitable  life  estate,  limited  to  her 
sole  and  separate  use,  In  one  eleventh  part 
of  his  real  estate.  The  legal  title  was  dis- 
tinctly given  to  his  executors,  who  were  also 
trustees  for  his  daughters,  upon  a  well-defin- 
ed trust,  which  was  to  continue  beyond  the 
lives  of  the  cestuls  que  trustent  The  estate 
was  large,  embracing  more  than  a  quarter  of 
a  million  of  dollars  In  personalty,  and  be- 
tween two  and  three  millions  in  real  estate. 
Much  of  the  real  estate  consisted  of  coal 
lands.  His  two  sons,  whom  he  named  as 
executors,  had  been  associated  with  him  in 
his  coal  operations,  and  knew  the  general 
plan  upon  which  his  purchases  had  been  con- 
ducted, and  the  relations  of  the  several  tracts 
to  each  other.  To  afford  his  executors  time 
to  make  themselves  familiar  with  the  situa- 
tion of  all  his  investments,  and  arrange  for 
the  division  of  his  estate  to  the  best  advan- 
tage for  all  his  children,  he  directed  that  the 
estate  should  be  kept  together  for  10  years 
after  his  death,  during  which  time  his  exec- 
utors were  to  collect  the  income  from  both 
real  and  personal  estate,  divide  It  Into  11 
parts,  and  pay  to  the  distributees  named  in 
his  will.  This  they  were  directed  to  pay  in 
these  words:  "The  net  annual  income  and 
profits  shall  be  divided  Into  eleven  shares, 
and  distributed  in  absolute  property."  Each 
of  the  daughters  was  to  receive  one  share, 
which  was  to  be  paid  her  "for  her  sole  and 
separate  use,  and  shall  be  paid  into  their  own 
hands,  respectively,  upon  their  own  sole  and 
separate  receipt  therefor."  These  words  are 
apt  and  appropriate  for  the  creation  of  a  sole 
and  separate  use  trust  for  each  of  the  daugb 
ters  In  the  income  from  the  undivided  estate, 
and   are   substantially  repeated    as    to    the 
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shares  of  each  In  the  estate  after  Its  division 
at  the  end  of  10  years.  The  executors  were 
directed  to  hold  the  shares  of  the  daughters 
after  the  division  upon  the  same  trust,  and 
with  the  same  power  of  control,  as  they  held  the 
estate  before  division,  and  to  pay  over  to  each 
the  net  income  derived  from  the  share  allot- 
ted to  her  during  her  life,  for  her  separate 
use,  and  upon  her  sole  and  separate  receipt, 
Just  as  the  Income  from  the  undivided  estate 
was  to  be  paid.  The  duration  of  the  trust 
so  created  was  for  the  life  of  each  of  the  ces- 
tuis  que  trustent,  and  the  minority  of  the 
children  she  might  leave  to  survive  her.  The 
duties  of  the  trustees  were  not  dry  and  tech- 
nical, but  active  and  continuous;  involving 
the  entire  business  management  and  direc- 
tion of  the  shares  of  each  of  the  six  daugh- 
ters. The  will  gave  them  a  negative  upon 
the  action  of  the  trustees  in  the  one  case  of  a 
proposed  sale  of  any  part  of  the  real  estate 
included  in  the  share  of  either  of  the  daugh- 
ters. She  could  say,  when  such  a  sale  was 
proposed  to  her,  "No;  I  do  not  wish  this 
piece  of  real  estate  sold;"  and  the  power  of 
the  trustees  to  sell  was  thereby  at  an  end. 
The  appellant  lays  great  stress  upon  the 
words  used  by  the  testator  in  directing  the 
division  of  his  estate  after  the  end  of  10 
years.  He  says  that  at  the  end  of  that  time 
he  wishes  "a  complete  partition"  to  be  made 
of  all  of  his  estate  Into  11  parts.  This 
means  a  division  from  which  nothing  shall 
be  omitted.  He  wished  the  division  com- 
plete, In  the  sense  of  including  all  that  he  left 
behind  him.  It  was  not  a  direction  that  the 
partition  should  be  conducted  with  a  view  to 
vest  a  title  In  fee  simple  in  each  of  his  chil- 
dren, discharged  from  the  trust.  He  gave 
his  daughters  a  title  which  he  defined  with 
great  care.  It  was  a  life  estate,  the  legal  ti- 
tle to  which  was  placed  In  trustees  upon  an 
active  trust  created  for  the  sole  and  separate 
use  of  each  of  them  during  life,  with  a  lim- 
itation of  the  fee  after  their  death.  This 
was  evidently  the  view  entertained  by  the 
orphans'  court,  and  amply  Justified  the  dis- 
missal of  appellant's  petition.  The  assign- 
ments of  error  are  overruled,  and  the  decree 
is  affirmed. 


<184  Pa.  St  SS6) 

REEVES  et  al.  v.  McCLOSKEY  et  al. 

(Supreme  Court  of  Pennsylvania.    Jan.  17, 
1898.) 

Instructions. 

The  court  need  not,  in  addition  to  affirm- 
ing defendants'  request  for  instructions,  refer 
to  the  testimony  relating  to  the  requests. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

.  Action  by  George  W.  Reeves  and  another 
against  L.  J.  McCloskey  and  another  for  bal- 
ance of  purchase  price  of  goods  sold  and  de- 
livered. Judgment  for  plaintiffs.  Defendants 
appeal.    Affirmed. 


Julius  O.  Levi,  for  appellants. 
Edmunds,  for  appellees. 


Henry  R. 


PER  CURIAM.  We  find  no  error  in  the 
rulings  of  the  learned  trial  judge,  or  In  his  in- 
structions to  the  jury,  including  portions  of 
his  charge  referred  to  In  each  of  the  five  spec- 
ifications of  error..  A  careful  consideration 
of  the  latter,  in  connection  with  the  accom- 
panying references  to  and  citations  from  the 
testimony,  etc.,  covering  45  pages  of  appel- 
lants' paper  book,  has  satisfied  us  that  there 
is  nothing  In  either  of  them  that  requires  spe- 
cial notice.  Defendants'  nine  requests  for  In- 
structions were  all  affirmed.  There  is  no  mer- 
it In  the  complaint  that  the  learned  trial  judge 
did  not  go  further,  and  specially  refer  to  the 
testimony  relating  to  these  requests.  The 
right  of  the  plaintiffs  to  recover  depended  up- 
on questions  of  fact  which  were  fairly  submit- 
ted to  the  jury,  with  full  and  adequate  in- 
structions, and  by  them  determined  in  favor 
of  the  plaintiffs.  There  appears  to  be  no  valid 
reason  for  disturbing  the  judgment  entered  on 
the  verdict  thus  rendered.  Judgment  affirm- 
ed. 


084  Pa.  St.  401) 
HARSHAW  et  al.  v.  HARSHAW. 

(Supreme  Court  of  Pennsylvania.    Jan.  17, 
1898.) 
Devise—  Ademption. 
A  devise  of  two  particular  ground  rents, 
in  trust,  with  provision,  "Should  said  ground 
rents,  or  either  of  them,  be  paid  off  at  any  time, 
I'  order  and  direct  my  executors  to  invest  the 
proceeds,    *    *    *    and  hold  the  same  on  the 
same  trusts."  does  not  carry,  a  ground  rent  pur- 
chased by  the  testator  with  part  of  the  principal 
of  one  of  said  ground  rents  paid  testator  after 
execution  of  the  will. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Case  stated  between  David  Harshaw  and 
another,  trustees  under  the  will  of  Eliza 
Harshaw,  deceased,  as  plaintiffs,  and  David 
Harshaw,  as  defendant.  Judgment  for,  de-' 
fendant    Plaintiffs  appeal.    Affirmed. 

Peter  Boyd  and  George  W.  Wilgus,  for  ap- 
pellants.   T.  M.  Daly,  for  appellee. 

STERRETT,  C.  J.  All  the  facts  relating  to 
this  contention,  as  agreed  upon  by  the  par- 
ties, are  set  forth  in  the  "case  stated  for  the 
opinion  of  the  court"  below,  and  need  not  be 
recited  here.  It  Is  conceded  that  the  single 
question  for  the  decision  of  that  court  was 
"whether  the  ground  rent  of  one  thousand 
dollars  purchased  by  the  said  Eliza  Harshaw 
on  or  about  the  eleventh  day  of  May,  1887, 
and  issuing  out  of  premises  No.  1322  South 
Seventeenth  street,  •  •  •  is  the  property 
ef  said  David  Harshaw  and  Peter  Boyd,  trus- 
tees under  the  last  will  and  testament  of 
Eliza  Harshaw,  deceased,  or  Is  the  property 
and  estate  of  David  Harshaw  (the  defendant), 
as  residuary  devisee  under  said  will."  The 
court  below,  having  reached  the  conclusion 
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that  said  ground  rent  was  the  property  of 
the  defendant,  without  filing  any  written 
opinion,  entered  judgment  in  his  favor  on  the 
case  stated.  Hence  this  appeal  by  the  plain- 
tiffs. 

By  her  will,  executed  March  1,  1887,  the 
testatrix  devised  to  the  plaintiffs,  her  ex- 
ecutors, two  specifically  described  ground 
rents,  one  of  $64  annually,  "Issuing  out  of 
premises  southwest  corner  of  17th  and  Whar- 
ton streets,  Philadelphia,"  and  the  other  Is- 
suing "out  of  the  premises  on  17th  street,  ad- 
joining said  corner  premises,"  to  be  held  by 
them  "In  trust  to  pay  the  said  rents,  as  they 
accrue,  to  my  brother  Obediah  Boyd,  for  his 
life,"  etc.  This  trust  clause  contains  the  fol- 
lowing provision:  "Should  said  ground 
rents,  or  either  of  them,  be  paid  off  at  any 
time,  I  order  and  direct  my  executors  to  in- 
vest the  proceeds  in  legal  securities,  and  hold 
the  same  on  the  same  trusts  as  I  have  above 
set  forth."  Evidently,  this  contemplates 
only  payment  of  one  or  both  of  said  rents 
after  the  decease  of  the  testatrix,  and  cannot 
relate  to  a  payment  in  her  lifetime  and  in- 
vestment by  herself  of  the  proceeds,  which 
actually  occurred  as  to  the  first-mentioned 
ground  rent  About  two  months  after  execu- 
tion of  the  Will,  the  principal  (11,066.66)  of 
that  ground  rent  was  paid  to  testatrix,  and 
the  rent  was  extinguished.  Shortly  there- 
after she  invested  $1,000  of  the  proceeds  in 
the  annual  ground  rent  of  $60,  in  controversy, 
issuing  out  of  premises  about  170  feet  south 
of  the  corner  lot  out  of  which  the  extinguish- 
ed ground  rent  Issued.  The  devise  of  the 
two  particularly  described  ground  rents  was 
undoubtedly  a  specific  devise  as  to  each.  One 
of  the  two  subjects  of  that  specific  devise 
having  been  disposed  of  in  the  lifetime  of  the 
testatrix,— absolutely  extinguished  by  pay- 
ment to  her  of  the  principal  of  the  ground 
rent  ($1,066.66),— there  was  nothing  upon 
which  the  specific  devise  could  operate,  at  the 
time  of  her  decease,  except  the  remaining 
subject  of  the  devise.  It  is  hornbook  law, 
for  which  neither  argument  nor  citation  of 
authority  is  needed,  that  where  a  particularly 
described  lot  or  piece  of  land  is  specifically 
devised,  and  afterwards  the  subject  of  said 
devise  is  sold  by  the  testator,  or  taken  from 
him  by  operation  of  law  in  his  lifetime,  the 
devisee  takes  nothing.  It  was  accordingly 
held  "that  a  devise  of  a  particular  ground  rent 
is  a  specific  devise,  which  will  be  adeemed 
by  the  payment  and  extinguishment  of  the 
ground  rent  during  the  testator's  lifetime." 
Donaldson's  Estate,  11  Pa.  Co.  Ct  R.  311. 
It  was,  of  course,  competent  for  the  testatrix 
in  this  case  to  have  so  changed  her  will  that 
the  ground  rent  in  controversy  would  have 
been  substituted  for  the  extinguished  ground 
rent,  but  no  change  or  alteration  what- 
ever was  made  in  her  will.  As  has  al- 
ready been  observed,  the  provision  for  invest- 
ment by  the  executors  of  the  proceeds  of  ex- 
tinguished ground  rent,  etc.,  relates  only  to 
extinguishment  of  one  or  both  of  the  rents 


referred  to  after  the  trust  became  operative 
by  her  death,  and  not  to  extinguishment  In 
her  lifetime.  She  lived  nearly  two  years 
after  she  had  purchased  the  ground  rent  In 
controversy;  and,  if  she  had  so  desired,  she 
might  have  provided  that  it  should  be  substi- 
tuted for  the  one  extinguished,  but  she  did 
not  do  so;  and  no  authority  can  be  found  in 
the  will  for  any  such  substitution.  The  court 
was  therefore  right  in  entering  Judgment  for 
the  defendant    Judgment  affirmed. 


(87  Md.  88) 
METROPOLITAN  SAV.  BANK  OF  BALTI- 
MORE CITY  v.  MANION. 
(Court  of  Appeals  of  Maryland.    Jan.  5,  1898.) 
Noisanoe —  What  Constitutes  —  Woo  Liable— 
Evidence — Expert  Testimont — 
Appeal — Waive  h. 

1.  Where  an  exception  is  not  pressed  on  the 
attention  of  the  appellate  court,  an  intention  to 
abandon  it  will  be  inferred. 

2.  In  an  action  for  damages  for  the  erection 
and  maintenance  of  a  livery  stable  on  land  ad- 
joining plaintiff's  dwelling  house,  the  question 
whether  plaintiff  had  notified  defendant  not  to 
put  the  windows  in  the  side  of  the  stable  oppo- 
site the  dwelling  is  immaterial,  as  such  notice 
would  not  affect  defendant's  liability. 

8.  In  an  action  for  damages  for  a  nuisance, 
letters  of  plaintiff  to  defendant,  intended  as  no- 
tice to  the  latter  to  abate  the  nuisance,  are 
immaterial  evidence. 

4.  A  witness  was  asked  if,  from  an  examina- 
tion, he  could  say  whether  a  number  of  windows 
in  the  wall  of  a  stable  in  which  a  large  number 
of  horses  were  kept  would,  in  the  ordinary  use 
to  which  windows  are  put,  create  a  nuisance. 
Held  inadmissible  as  expert  testimony. 

5.  The  owner  of  a  livery  stable  so  constructed 
that,  when  used  with  proper  care  and  caution,  it 
would  not  reasonably  cause  such  physical  dis- 
comfort of  persons  of  ordinary  sensibility, 
tastes,  and  habits,  living  in  an  adjoining  house, 
as  to  constitute  a  nuisance,  is  not  liable  to  the 
owner  of  such  house. 

6.  The  lessor  of  a  livery  stable  so  constructed 
that,  by  a  proper  use,  it  would  not  be  a  nui- 
sance, is  not  liable  to  the  owner  of  an  adjoining 
dwelling  house  for  any  consequences  growing 
out  of  the  careless  or  improper  use  of  the  sta- 
ble by  the  tenant  or  his  employes,  in  possession 
thereof. 

Appeal  from  superior  court  of  Baltimore 
city. 

Action  by  the  Metropolitan  Savings  Bank 
of  Baltimore  City  against  Bernard  Manion. 
From  a  Judgment  entered  on  a  verdict  for 
defendant,  plaintiff  appeals.    Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and 
BRYAN,  FOWLER,  ROBERTS,  PAGE,  and 
BOYD,  JJ. 

A  J.  Shriver  and  Julian  S.  Jones,  for  ap- 
pellant   Ber.  Carter  &  Sons,  for  appellee. 

ROBERTS,  J.  This  is  an  action  brought 
to  recover  damages  for  a  nuisance.  The 
case  was  tried  before  a  jury  in  the  superior 
court  of  Baltimore  city,  and,  the  verdict  and 
judgment  being  against  the  plaintiff,  it  has- 
taken  this  appeal.  The  appellant  (plaintiff 
below)  is  the  owner. of  a  lot  of  ground  in  the 
city  of  Baltimore  which  it  purchased-  prior 
to  March,  1895.    The  only  Improvement  up- 
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on  the  lot  at  the  time  of  Its  purchase  was 
a  double  house  fronting  on  North  Butaw 
street  Subsequently  to  the  purchase  the 
appellant  built  on  the  lot  a  small  two-story 
dwelling  house  fronting  on  Jordan  alley, 
which  extends  along  the  rear  of  said  lot. 
The  appellee,  at  the  time  this  suit  was 
brought  In  the  court  below,  was  the  owner 
of  a  lot  of  ground  adjoining  that  of  the  ap- 
pellant, and  extending  from  Butaw  street 
to  Jordan  alley.  Upon  this  lot  he  erected  a 
brick  stable,  which  was  first  occupied  In 
August,  1896.  In  July,  1805,  the  appellee 
leased  the  property,  the  lease  to  begin  on  Au- 
gust 1,  1806.  It  has  since  then  been  almost 
continuously  used  by  the  lessee  as  a  livery 
stable  wherein  a  large  number  of  horses 
were  kept;  that  there  are  a  great  number 
of  openings  In  the  northwest  wall  of  said 
•table  an  a  line  with  the  windows  of  the 
first  floor  of  the  house  of  the  appellant, 
through  which  openings,  the  declaration 
charges,  offensive  gases  and  odors  flow  into 
the  house  of  the  appellant,  rendering  It  un- 
fit for  the  use  of  a  dwelling,  etc.  At  the 
very  threshold  of  this  case  it  must  be  noted 
that  the  declaration  contains  no  allegation 
that  the  stable,  as  constructed,  constituted  a 
nuisance,  or  that,  In  Its  proper  use  and  oc- 
cupancy. It  would  necessarily  become  a  nui- 
sance. The  testimony  shows  very  clearly 
that  the  appellee  has  never,  at 'any  time 
since  Its  erection,  used  or  had  in  his  posses- 
sion the  stable  in  question. 

With  this  preliminary  statement,  we  will 
examine  the  exceptions  contained  In  the  rec- 
ord, six  of  which  relate  to  the  admissibility 
of  the  proof  offered,  the  other  to  the  grant- 
ing of  the  appellee's  two  prayers. 

We  infer  from  its  treatment  In  this  court 
that  the  first  exception  was  abandoned.  It 
was  not  pressed  upon  our  attention  at  the 
argument  and,  In  any  event  it  could  avail 
the  appellant  nothing,  as  the  question  was 
clearly  irrelevant  and  Improper. 

The  second  exception  was  to  the  refusal 
of  the  court  to  permit  the  question  to  be 
asked  the  appellant's  president  "Did  you 
notify  Mr.  Manlon  that  'he  must  not  put 
those  windows  In  the  wall  next  to  that  prop- 
erty?" Upon  objection,  the  court  refused  to 
allow  the  question  to  be  put  and  answered. 
For  what  purpose  should  it  have  been  allow- 
ed? It  In  no  respect  affected  the  liability 
of  the  appellee.  It  could  make  no  possible 
difference  whether  the  appellee  was  notified 
or  not.  By  giving  the  notice,  the  appellee's 
liability  was  neither  fixed  nor  enlarged. 
The  question  was  therefore  Immaterial,  and 
properly  disallowed. 

The  third  and  fourth  exceptions  can  prop- 
erly be  considered  together.  We  do  not  per- 
ceive that  the  two  letters  which  are  the  sub- 
ject of  the  third  and  fourth  exceptions  are 
In  any  sense  material  to  the  issues  In  this 
case.  The  letter  of  the  president  of  the  ap- 
pellant addressed  to  the  appellee,  contains 
no  Information  which  the  Jury  should  have 


been  permitted  to  pass  upon,  and  Is  wholly 
without  character,  as  legal  evidence  in  this 
cause.  The  letter  addressed  by  the  appel- 
lant's attorney  to  the  appellee  is  merely  a 
notification  of  the  Intention  of  the  appellant 
In  the  event  of  the  failure  of  the  appellee  to 
agree  upon  an  adjustment  of  their  differen- 
ces. But  If  either  or  both  of  the  letters 
were  Intended  to  be  notice  to  the  appellee  to 
abate  the  nuisance,  no  previous  demand  was 
necessary,  and  therefore  these  letters  were 
Immaterial,  and  the  court  committed  no  er- 
ror in  excluding  them  from  the  jury.  Wal- 
ter v.  Commissioners,  35  Md.  385;  1  Tayl. 
Landl.  &  Ten.  {  211.  What  we  have  said 
concerning  the  third  exception  applies  equal- 
ly to  the  fifth  exception,  and  no  further 
comment  need  be  Indulged  in  here. 

The  sixth  exception  is  taken  to  the  action  of 
the  court  In  refusing  to  allow  Mr.  Snell  to  an- 
swer the  following  question:  "Now,  from 
that  examination,  can  you  say  whether  or  not 
a  number  of  windows  in  the  wall  of  the  stable, 
In  which  a  large  number  of  horses  are  kept, 
within  the  space  you  described,— whether  or 
not  those  windows,  In  their  ordinary  use,  such 
as  windows  are  usually  put  to,  would  create 
a  nuisance?"  By  the  question  propounded  to 
Mr.  Snell  it  was  sought  to  make  of  him  an 
expert,  Instead  of  stating  the  facts  within  his 
knowledge,  and  allowing  the  jury,  as  was  their 
duty,  to  pass  upon  those  facts  and  draw  their 
own  Inferences.  This  court  has  in  a  recent 
case  said:  "It  was  an  unsafe  practice  in  the 
admission  of  testimony  to  allow  witnesses  to 
speak  as  experts,  unless  the  court  Is  well  sat- 
isfied that  they  possess  the  requisite  qualifi- 
cations. Not  alone  on  this  account  but  the 
effect  of  such  testimony  is  more  difficult  to  es- 
timate from  the  fact  that  undue  Importance 
not  Infrequently  attaches  to  it  and  gives  to  it 
an  Influence  upon  the  minds  of  a  jury  to 
which  it  is  not  fairly  or  reasonably  entitled." 
Dashlell  v.  GrlJHth,  84  Md.  377,  35  Atl.  1004. 
Judge  Miller,  delivering  the  opinion  of  this 
court  In  Stumore  v.  Shaw,  68  Md.  19,  11  Atl. 
360,  said:  "There  Is  a  general  concurrence  of 
authority  and  decisions  in  support  of  the  prop- 
osition that  expert  testimony  Is  not  admissible 
upon  a  question  which  the  court  or  jury  can 
themselves  decide  upon  the  facts;  or,  stated 
In  other  words,  if  the  relation  of  facts,  and 
their  probable  results,  can  be  determined  with- 
out special  skill  or  study,  the  facts  themselves 
must  be  given  in  evidence,  and  the  conclu- 
sions or  inferences  must  be  drawn  by  the 
Jury."  To  the  same  effect  Is  the  case  of  Turn- 
pike Road  v.  Leonhardt,  66  Md.  78,  6  Atl.  346, 
and  also  Railroad  Co.  v.  Schultz,  43  Ohio  St. 
270,  1  N.  B.  324. 

We  come  now  to  the  consideration  of  the 
prayers.  The  appellant  offered  five  prayers, 
all  of  which  were  granted  by  the  court.  The 
only  instructions  to  which  exceptions  have 
been  reserved  are  the  two  prayers  offered  by 
the  appellee  and  granted  by  the  court  The 
first  of  these  prayers  contains  the  proposition 
that  If  the  jury  find  that  the  stable  In  contro 


Digitized,  by 


Google 


92 


89  ATLANTIC  REPORTER. 


(Md. 


versy  here  was  so  constructed  that  when  used 
for  livery  purposes,  with  proper  care  and  cau- 
tion, it  would  be  so  used  as  not  to  occasion 
any  of  the  objections  set  ont  In  the  prayer,— 
that  Is  to  say,  would  not  fairly  and  reasonably 
cause  such  actual  physical  discomfort  to  per- 
sons living  in  the  property  of  the  appellant,  of 
ordinary  sensibility  and  ordinary  tastes  and 
habits,  which,  under  the  decisions  of  this 
court,  constitutes  a  nuisance,— and  shall  fur- 
ther find  that  said  stable  has  not,  at  any  time 
since  Its  erection,  been  used  by  the  appellee  as 
a  livery  stable,  but  has  always  been  In  the 
possession  of  the  tenant  under  the  lease  from 
the  appellee,  then  the  appellant  Is  not  entitled 
to  recover;  and,  further,  that  the  appellee  is 
not  responsible  for  any  consequences  growing 
ont  of  the  careless,  Improper,  or  Incautious  use 
of  said  stable  by  said  tenant  or  his  employes. 
The  authorities  which  hold  that  a  livery  stable 
m  a  city  is  not  per  se  a  nuisance  are  so  numer- 
ous that  it  would  serve  no  useful  purpose  to 
.  repeat  them.  It  may,  however,  be  taken  as  a 
concession  .that  such  Is  the  well-established 
rule  of  law,  about  which  no  controversy  can  be 
reasonably  expected  to  arise.  And,  while  this 
Is  unquestionably  time,  It  is  equally  clear  that 
a  stable,  whether  used  for  livery  purposes  or 
for  private  convenience,  may  sometimes  be- 
come a  very  great  nuisance  and  source  of  dis- 
comfort that  the  courts  would  not  fall  to  grant 
relief.  But  the  fact,  Just  noted,  that  a  livery 
stable  Is  not  necessarily  prima  facie  a  nui- 
sance, suggests  caution  In  dealing  with  the 
rights  of  the  owners  or  occupants  of  livery 
stable  property.  The  court  In  Dargan  v.  Wad- 
dill,  31  N.  0.  244,  said:  "It  Is  true  that  a 
stable  In  a  town  is  not,  like  a  slaughter  house 
or  a  sty,  necessarily  and  prima  facie  a  nui- 
sance. There  must  be  places  In  towns  for 
keeping  the  horses  of  people  living  In  them  or 
resorting  thither,  and,  If  they  do  not  annoy 
others,  they  are  both  harmless  and  useful 
erections.  But,  on  the  contrary,  If  they  are 
so  built  or  kept  or  so  used  as  to  destroy  the 
comfort  of  persons  owning  and  occupying  ad- 
joining premises,  and  impair  their  value  as 
places  of  habitation,  stables  do  thereby  be- 
come nuisances."  It  cannot  be  denied  that  a 
livery  stable  In  ft  town  adjacent  to  buildings 
occupied  as  private  residences  Is,  under  any 
circumstances,  a  matter  of  some  inconven- 
iences and  annoyance,  and  must  more  or  less 
affect  the  comfort  of  the  occupants  as  well  as 
diminish  the  value  of  the  property  for  the  pur- 
pose of  habitation.  But  this  is  equally  true 
of  various  other  erections  that  might  be  men- 
tioned which  are  Indispensable,  and  which  do 
and  must  exist  in  all  towns.  Kirkman  v. 
Handy,  11  Humph.  406;  Shlras  v.  Olinger,  50 
Iowa,  571;  Flint  v.  Russell,  5  Dill.  151,  Fed. 
Cas.  No.  4,876.  In  conflict  with  the  law  set- 
tled and  determined  by  this  court  In  numerous 
cases,  the  appellant  contends  that  the  last 
proposition  embodied  In  the  defendant's  first 
prayer,  which  we  have  been  considering,  Is  not 
supported  by  the  authorities  quoted  in  sup- 
port of  It    The  case  of  "Rich  v.  Basterfleld,  56 


B.  O.  L.  788,  has  been  subjected  to  a  most 
critical  examination,  and  an  effort  has  been 
made  to  show  that  its  authority  has  been 
doubted  and  impaired.  The  case  has  been 
recognized,  and  practically  and  substantially 
supports  the  opinion  of  this  court,  In  the  fol- 
lowing cases:  In  O wings  v.  Jones,  9  Md.  117, 
Mr.  Chief  Justice  Le  Grand,  delivering  the 
opinion  of  the  court,  said:  "A  careful  exam- 
ination of  the  authorities  satisfies  us  there  is 
no  foundation  for  either  of  the  prayers.  We 
have  consulted  them  in  the  original  reports, 
but,  inasmuch  as  they  are  very  clearly 
brought  together  and  discussed,  both  by  court 
and  counsel,  In  the  case  of  Rich  v.  Basterfleld, 
56  B.  C.  h.  784,  we  will  content  ourselves 
with  a  reference  to  that  case.  After  a  full 
review  of  all  the  cases,  and  that,  too,  after  a 
second  argument,  we  understand  the  court  to 
deduce,  at  least,  the  two  following  principles 
from  the  numerous  adjudications  to  which  ref- 
erence is  had:  First,  that  where  property  Is 
demised,  and  at  the  time  of  the  demise  is  not 
a  nuisance,  and  becomes  so  only  by  the  act  of 
the  tenant  while  in  his  possession,  and  injury 
happens  during  such  possession,  the  owner  Is 
not  liable;  but,  second,  that  where  the  owner 
leases  premises  which  are  a  nuisance,  or  must 
In  the  nature  of  things  become  so  by  their 
user,  and  receives  rent,  then,  whether  In  or 
out  of  possession,  he  is' liable."  In  Maenner  v. 
Carroll,  46  Md.  216,  Mr.  Justice  Alvey;  deliv- 
ering the  opinion  of  the  court,  held  that,  "If  a 
landlord  demise  premises  which  are  not  in 
themselves  a  nuisance,  but  may  or  may  not 
become  such,  according  to  the  manner  In 
which  they  are  used  by  the  tenant,  the-  land- 
lord will  not  be  liable  for  a  nuisance  created 
on  the  premises  by  the  tenant.  He  Is  not  re- 
sponsible for  enabling  the  tenant  to  commit  a 
nuisance,  If  the  latter  should  think  proper  to- 
do  so.  Owlngs  v.  Jones,  9  Md.  108;  Rich  v. 
Basterfleld,  4  C.  B.  783.  In  such  case,  It  may 
be  said,  in  one  sense,  that  the  landlord  per- 
mitted the  tenant  to  create  the  nuisance,  but 
not  in  such  sense  as  to  render  him  liable."  In 
accordance  with  the  views  Just  stated  are  Al- 
bert v.  State,  66  Md.  325,  7  AU.  697.  There- 
fore, whatever  may  be  the  standing  of  Rich  v. 
Basterfleld,  elsewhere,  It  must  in  this  state 
be  regarded  as  a  recognized  and  well-estab- 
lished authority.  We  think  the  court  was 
clearly  right  in  the  granting  of  the  appellee's 
first  prayer.  As  to  the  appellee's  second 
prayer,  we  find  it  differs,  substantially,  but  lit- 
tle from  the  principles  announced  In  the  first 
prayer.  What  we  said  in  regard  to  the  first 
prayer  Is  In  great  measure  applicable  to  the 
second  prayer.  We  have  failed  to  discover 
such  inconsistency  in  the  prayers  of  the  appel- 
lant, when  contrasted  with  those  of  the  ap- 
pellee, as  In  any  manner  tendB  to  mislead  the 
Jury,  as  contended  by  the  appellant.  The  sec- 
ond prayer  pointedly  calls  the  attention  of  the 
Jury  to  the  effect  of  the  windows  in  affording- 
light  to  the  stable,  and  also  the  ventilation 
thereof,  if  the  same  should  be  required.  If. 
In  the  construction  of  the  stable,  the  landlord 
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made  these  windows,  with  the  possible  effect 
asserted  in  the  language  of  46  Md.  216,  "he 
is  not  responsible  for  enabling  the  tenant  to 
commit  a  nuisance,  if  the  latter  should  think 
proper  to  do  so.  In  such  case,  It  may  be  said, 
in  one  sense,  that  the  landlord  permitted  the 
tenant  to  create  a  nuisance,  but  not  In  the 
sense  to  make  him  liable."  Finding  no  error 
in  the  ruling  of  the  court,  it  follows,  from 
what  we  have  said,  that  the  judgment  must  be 
affirmed.   Judgment  affirmed,  with  costs. 


(ST  Md.  97) 

INTERNATIONAL  FRATERNAL  ALLI- 
ANCE OF  BALTIMORE  OIH  v. 
MALLALIEU. 
WORLD    NEWSPAPER    CO.    OF    BALTI- 
MORE CITY  v.  SAME. 
(Court  of  Appeals  of  Maryland.    Jan.  5,  1896.) 

LlBBI/— EVIDE30B— IDBSTITT  OF  Pti.IWTIFF. 

X.  In  an  action  for  libel,  plaintiff's  identity 
as  the  party  intended  is  sufficiently  established, 
in  the  absence  of  proof  to  the  contrary,  when  he 
testifies  that  his  name  is  the  same,  and  that  he 
was  employed  by  the  same  company  at  the 
time,  as  alleged  in  the  libelous  statement,  and 
that  he  had  been  accosted  on  the  street  by  a 
gentleman,  who  referred  to  him  as  the  person 
mentioned  in  the  statement. 

2.  In  an  action  for  libel,  proof  that  the  libel- 
ous statements  emanated  from,  and  their  publi- 
cation was  paid  for  by,  the  defendant,  who 
never  repudiated  the  publication  or  any  part 
thereof,  is  sufficient  to  sustain  a  verdict  for 
plaintiff. 

Appeal  from  superior  court  of  Baltimore 
city. 

Action  by  William  Franklin  Mallallen 
against  the  International  Fraternal  Alliance 
of  Baltimore  City  and  the  World  Newspaper 
Company  of  Baltimore  City  for  libel.  From 
a  judgment  for  plaintiff,  defendants  bring 
separate  appeals.    Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and 
BOYD,  FOWLER,  BRYAN,  BRISCOE,  and 
ROBERT8,  JJ. 

C.  L.  Wilson,  A.  &  J.  Owens,  and  Rob.  Lud. 
Preston,  for  appellants.  William  Reynolds, 
for  appellee. 

ROBERTS,  J.  There  are  nominally  two  ap- 
peals in  this  record,  both  of  which  are  taken 
from  a  Judgment  of  the  superior  court  of 
Baltimore  city,  entered  upon  a  verdict  render- 
ed in  an  action  of  libel,  wherein  the  two  ap- 
pellants here  were  held  jointly  liable,— the 
World  Publishing  Company  for  the  publica- 
tion of  the  alleged  libel,  and  the  Fraternal 
Alliance  for  having  procured  the  same  to  be 
written  and  published.  While  two  appeals 
have  been  taken,  they  are,  in  point  of  fact 
and  In  substance,  but  one,  and  they  will  be 
so  considered.  The  appellee  brought  his  ac- 
tion against  the  two  appellants,  both  of 
which  are  bodies  corporate,  under  the  Pub- 
lic General  Laws  of  the  state,  and  also  against 
George  Hardesty  and  Charles  H.  Unverzagt. 
The  libel  complained  of  In  this  case  was  pub- 
lished by  the  appellant  the  World  Newspa- 


per Company,  and,  as  stated  in  the  declara- 
tion, is  as  follows:  That  the  defendants, 
knowing  the  fact  that  the  plaintiff  was  a  can- 
vasser for  insurance  and  a  collector  for  the 
Metropolitan  Life  Insurance  Company  of  New 
York,  wickedly  and  maliciously  did  compose 
and  publish,  and  caused  to  be  composed  and 
published,  of  and  concerning  the  plaintiff,  in 
relation  to  his  said  business.  In  a  newspaper 
called  "The  World,"  a  certain  false,  scandal- 
ous, malicious,  and  defamatory  libel,  contain- 
ing, among  other  things,  the  following:  "The 
public  is  also  warned  against  a  man  named 
Mallalleu  [thereby  meaning  the  plaintiff],  con- 
nected with  the  Metropolitan  [thereby  mean- 
ing the  Metropolitan  Life  Insurance  Company 
of  New  York],  who  Is  saying  that  the  Inter- 
national [thereby  meaning  the  defendant  cor- 
poration the  International  Fraternal  Alliance 
of  Baltimore  City]  has  an  unpaid  claim,  etc., 
another  lie  [thereby  meaning  that  the  state- 
ment so  as  aforesaid  attributed  to  the  plain- 
tiff was  a  lie].  This  man  says  that  he  Is  em- 
ployed expressly  to  break  up  International 
business.  His  lying  methods  will  be  shown 
up,  If  reported  to  the  company."  Issue  was 
joined  on  the  plea  of  non  cul.,  and  the  case 
was  tried  before  a  jury.  The  verdict  being 
against  the  defendants,  who  are  the  appel- 
lants here,  they  have  appealed  from  the  judg- 
ment of  the  court  below. 

The  only  exceptions  contained  in  the  rec- 
ord relate  to  the  granting  of  the  instructions 
,  asked  for  by  the  appellee,  and  the  refusal  of 
the  court  to  grant  the  prayers  of  the  appel- 
lants, except  as  hereinafter  Indicated.  It  is 
not  contended  that  the  publication  complain- 
ed of  is  i  not  libelous  per  se.  This  being  so, 
we  shall  not  further  concern  ourselves  as  to 
the  real  character  of  .the  publication.  At  the 
close  of  the  case  of  the  plaintiff  below  (ap- 
pellee here),  three  of  the  defendants  below, 
the  Alliance,  Hardesty,  and  Unverzagt,  offer- 
ed four  prayers,  which  substantially  asked 
the  court  to  instruct  the  jury  that  plaintiff 
had  not  offered  any  testimony  legally  suffi- 
cient to  entitle  him  to  a  verdict  against  them. 
The  first,  third,  and  fourth  prayers  were  re- 
jected by  the  court,  and  the  second  was  grant- 
ed on  the  ground  that  the  plaintiff  had  offer- 
ed no  legally  sufficient  evidence  to  show  that 
said  Hardesty  and  Unverzagt  composed  and 
published  the  statement  set  out  in  the  declara- 
tion. 

We  come,  now,  to  the  consideration  of  the 
question  as  to  who  Is  liable  for  the  publica- 
tion of  the  alleged  libel,  or  as  against  whom 
does  the  responsibility  attach  In  the  procure- 
ment of  such  publication.  Mr.  Odgers,  in  his 
work  on  Libel  and  Slander  (page  294),  says: 
"In  cases  of  libel,  every  one  concerned  either 
in  writing  or  publishing  the  libel,  or  In  caus- 
ing or  procuring  the  libel  to  be  written  or  pub- 
lished, is  equally  liable  for  all  the  damage 
consequent  on  that  publication.  They  are  all 
deemed  publishers.  Thus,  If  the  libel  appear 
in  a  newspaper,  the  proprietor,  the  editor, 
the  printer,  and  the  author  are  all  liable  to 
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be  sued,  either  separately  or  together." 
Newell,  Def.  382.  It  is  very  dear  from  the 
testimony  in  the  record  that  the  appellant 
the  World  Newspaper  has  offered  no  evidence 
which  in  any  manner  tends  to  relieve  it  from 
responsibility  as  the  publisher  of  the  libel  in 
question,  nor  is  it  contended  >  that  the  state- 
ment in  the  declaration  Is  not  libelous  per  se. 
The  chief  controversy  now  remaining  to  be 
considered  relates  solely  to  the  liability  of  the 
Fraternal  Alliance,  as  the  instigator  of  the 
publication  of  the  libel  in  question.  The  Al- 
liance seeks  to  escape  liability  in  this  case 
by  confusing  the  name  of  the  plaintiff  with 
that  of  some  other  person  by  the  name  of 
Mallalieu,  but  the  testimony  in  the  record  is 
sufficiently  clear  and  conclusive  as  to  have 
enabled  the  jury  to  reach  a  fair  and  intelli- 
gent verdict.  There  is  certainly  nothing  in 
the  testimony  of  the  plaintiff  calculated  to 
mislead  the  Jury.  He  proved  that  his  name 
was  Mallalieu,  and  that  he  was  connected 
with  the  Metropolitan  Insurance  Company,  a 
rival  company  with  the  Alliance,  and  employ- 
ed by  the  Metropolitan  as  its  agent,  at  the 
time  of  the  publication  of  the  libel.  He  far- 
ther testified  that,  after  the  publication,  he 
was  stopped  on  the  street  by  a  gentleman, 
who  was  a  policy  holder  in  the  Metropolitan 
Company,  and  who  accosted  him  with  the  re- 
mark, "I  see  you  are  a  liar,  and  the  public 
is  warned  not  to  trust  you."  If  the  Alliance 
wished  to  place  at  rest  this  alleged  unfair 
inference  as  to  the  identity  of  the  plaintiff, 
i(  was  its  privilege  to  have  called  the  author 
of  the  libel  as  a  witness,  when  he  could  have 
solved  the  mystery,  If  any  there  be,  of  the 
identity  of  the  plaintiff.  It  would  then  have 
been  a  question  for  the  jury  to  find,  as  in- 
structed by  the  prayer, .  whether  or  not  the 
words  set  forth  in  the  declaration  were  pub- 
lished of  and  concerning  the  plaintiff.  Bern- 
stein v.  Hobelman,  70  Md.  40,  16  Atl.  374; 
Smith  v.  Henderson,  9  Mees.  &  W.  801; 
Odgers,  Sland.  &  L.  129.  It  is  contended  by 
the  Fraternal  Alliance  that  it  was  necessary 
for  the  plaintiff  to  prove,  in  order  to  main- 
tain this  action,  that  the  libel  was  authorized 
by  the  officers  of  the  Alliance,  or  that  it  was 
subsequently  ratified  by  them.  It  may  be 
true  that  neither  Hardesty  nor  TJnverzagt 
composed  or  caused  the  libel  to  be  published. 
That  question  1b  not  before  us,  and  we  for- 
bear commenting  upon  it  But  It  is  clearly 
shown  by  the  testimony  in  the  record  that 
the  libelous  statements  emanated  from  the  Al- 
liance, its  publication  was  paid  for  by  the  Al- 
liance, and  the  Alliance  never  repudiated  the 
publication  of  the  libel  or  any  part  thereof. 
We  have  examined  with  care  the  testimony 
contained  in  the  record,  and  we  entertain 
not  the  slightest  doubt  as  to  Its  proper  con- 
struction and  meaning.  The  question  of  the 
ratification  of  an  unauthorized  act  of  an  agent 
of  a  corporation  is  not  of  sufficient  conse- 
quence or  importance  in  this  case  as  to  re- 
quire consideration  and  determination.  At 
all  events,  it  has  been  given,  in  our  view  of 


this  case,  as  much  consideration  in  the  prayers 
of  the  appellants  and  of  the  appellee  as  it 
was  entitled  to.  We  have  not  given  to  the 
several  prayers  separate  consideration,  as  we 
did  not  deem  it  necessary.  We  have,  how- 
ever, examined  them  with  care,  and  find  no 
error  In  the  disposition  which  the  court  below 
has  made  of  them.  It  was  entirely  unneces- 
sary and  improper  to  have  incumbered  the 
record  of  this  appeal  with  the  motion  for  a 
new  trial  and  certain  affidavits  filed  in  the 
court  below,  which  could  not  be  made  to 
serve  any  useful  purpose  in  the  hearing  in 
this  court.  It  follows  from  what  we  have 
said  that  the  judgment  below  must  be  af- 
firmed.   Judgment  affirmed,  with  costs. 


(87  Md.  US) 

CROOK  v.  GIRARD  IRON  &  METAL  CO. 
(Court  of  Appeals  of  Maryland.  Jan.  5,  1898.) 
Foreign  Corporations— Service  or  Process. 
Under  Code,  art  23,  §  296,  providing  that 
any  foreign  corporation  which  shall  transact 
business  in  the  state  shall  be  deemed  to  hold 
and  exercise  franchises  therein,  and  shall  be 
liable  to  suit  in  any  court  of  the  state  on  any 
dealings  therein,  a  foreign  corporation,  having 
no  place  of  business  in  the  state,  and  having 
had  no  dealings  therein,  except  the  purchase  by 
it  of  personalty  at  a  sheriff's  sale,  could  not 
be  served  with  a  writ  of  replevin  for  such  prop- 
erty by  serving  its  agent  temporarily  within  the 
state. 

Appeal  from  superior  court  of  Baltimore 
city. 

Replevin  by  Edward  D.  Crook  against  the 
Oirard  Iron  &  Metal  Company.  From  a 
ruling  in  favor  of  defendant  plaintiff  appeals. 
Affirmed. 

Argued  before  McSHERRY,  0.  J.,  and  BRY- 
AN, BRISCOE,  ROBERTS,  and  BOYD,  JJ. 

Dan.  L.  Brlnton  and  Robt  H.  Smith,  for 
appellant  Isidor  Rayner  and  R.  H.  Worth- 
Ington,  for  appellee. 

ROBERTS,  J.  This  Is  an  action  of  re- 
plevin brought  by  the  appellant  against  the 
appellee  to  recover  the  possession  of  a  lot  of 
electrical  machinery.  The  appellant  is  a  citi- 
zen of  the  state  of  Maryland.  The  appellee 
is  a  body  corporate  of  the  state  of  New 
Jersey.  The  appellee  in  June,  1896,  purchased 
at  sheriff's  sale  in  Baltimore  city  the  above- 
mentioned  machinery,  and  paid  cash  for  the 
same.  After  the  Bale  and  delivery  of  said 
machinery,  the  appellant  claiming  that  he 
had  purchased  the  same  from  the  appellee, 
and  was  entitled  to  the  possession  thereof, 
sued  out  the  writ  of  replevin,  and  took  pos- 
session of  the  goods  in  dispute.  The  writ 
having  been  served  upon  Mr.  Ginsberg,  the 
agent  of  the  appellee,  it  appeared  in  the 
court  below  for  the  sole  purpose  of  filing  a 
motion  to  quash  the  writ  of  summons  and 
to  set  aside  the  return  of  the  sheriff;  as- 
signing as  a  reason  therefor  that  it  was  a 
corporation  not  chartered  by  the  laws  of  this, 
state,  and  did  not  hold  and  exercise  fran- 
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chlses  In  this  state  at  the  time  of  the  serv- 
ice of  the  writ  Issued  in  this  case.  There 
is  but  one  question  arising  on  this  appeal 
which  It  will  be  necessary  for  us  to  con- 
sider and  determine,  and  that  relates  solely 
to  the  right  of  the  appellant  to  maintain  this 
action  under  the  state  of  case  which  the  rec- 
ord presents.  In  the  view  which  we  enter- 
tain of  the  disposition  which  should  be  made 
of  the  motion  to  quash,  It  will  not  be  req- 
uisite to  pass  upon  any  other  question  in 
the  record,  for  the  reason  that,  if  no  legal 
service  of  the  writ  of  replevin  has  been  made 
upon  the  appellee,  It  will  be  useless  to  con- 
sider any  other  question  In  the  case.  The 
character  of  the  question  before  us  has  been 
sufficiently  indicated  In  what  we  have  al- 
ready said.  The  decisions  upon  this  question 
are  by  no  means  uniform.  To  the  contrary, 
they  are  somewhat  confused.  But  we  think 
the  decided  weight  of  authority  is  In  favor 
of  the  proposition  that,  so  long  as  a  corpora- 
tion confines  Its  operation  to  the  state  In 
which  It  was  created,  It  cannot  be  sued  in 
a  state  where  it  has  no  office,  or  transacts  no 
business,  by  serving  process  on  its  president 
or  other  officer  when  temporarily  present 
within  such  state.  Thomp.  Corp.  §  7994; 
Moulin  v.  Insurance  Co.,  24  N.  J.  Law,  222; 
Camden  Rolling-Mill  Co.  v.  Swede  Iron  Co., 
32  N.  J.  Law,  15;  U.  S.  v.  American  Bell  TeL 
Co.,  29  Fed.  17.  The  provisions  of  the  Code 
which  relate  to  this  subject  are  sections  285- 
297  of  article  23.  For  the  purpose  of  this 
opinion  It  will  only  be  necessary  to  quote 
the  language  of  section  295,  which  reads  as 
follows:  "Any  corporation  not  chartered  by 
the  laws  of  this  state,  which  shall  transact 
business  therein,  shall  be  deemed  to  hold  and 
exercise  franchises  within  this  state,  and  shall 
be  liable  to  suit  In  any  of  the  courts  of  this 
state,  on  any  dealings  or  transactions  therein." 
It  Is  conceded  that  the  appellee  Is  a  foreign 
corporation,  having  no  place  of  business  with- 
in this  state,  and  that  It  has,  so  far  as  the 
record  discloses,  had  no  dealings  or  transac- 
tions in  this  state  other  than  the  purchase 
by  it  of  the  electrical  machinery  hereinbe- 
fore mentioned.  Upon  this  state  of  facts, 
has  the  appellant  a  legal  right  to  maintain  this 
action  by  making  service  of  the  writ  upon  the 
agent  of  the  appellee,  who  was  at  the  time 
of  such  service  temporarily  within  the  state 
of  Maryland?  In  determining  the'  liability  of 
a  corporation  to  process  and  action  within 
a  state  foreign  to  Its  creation,  it  Is  often- 
times Important  to  ascertain  the  extent  and 
character  of  the  dealings  or  transactions  had 
or  done  within  such  state.  This  question 
was  considered  in'  the  case  of  Clews  v.  Iron 
Co.,  44  Fed.  31,  In  which  there  was,  as  In 
this  case,  a  motion  to  set  aside  service  of 
the  summons,  and  to  quash  the  writ,  for  the 
reasons  assigned  in  this  case.  The  facts  in 
that  case  are  briefly  these:  A  foreign  cor- 
poration, which  had  done  no  business  in  New 
York,  beyond  negotiating  a.  mortgage  on  its 
property,  and  having  the  bonds  secured  there- 


by put  on  the  list  of  the  New  York  Stock 
Exchange,  was  served  with  summons  by  serv- 
ice of  the  writ  upon  its  president,  who  was 
temporarily  In  the  state  of  New  York,  at- 
tending to  other  business  matters,  Including 
the  negotiation  of  said  mortgage.'  The  court 
held  that  the  corporation  was  not  engaged 
In  business  In  that  state,  and  that  no  Juris- 
diction over  it  was  acquired  by  service  of 
summons  on  tts  president  while  temporarily 
In  that  state  for  the  purposes  named.  Also, 
Good  Hope  Co.  v.  Hallway  Barb-Fencing 
Co.,  22  Fed.  635;  Moulin  v.  Insurance  Co., 
24  N.  J.  Law,  224;  Phillips  v.  Library  Co., 
141  Pa.  St  462,  21  AtL  640;  United  States 
Graphite  Co.  v.  Pacific  Graphite  Co.,  68  Fed. 
442;  St.  Clair  v.  Cox,  106  U.  S.  360,  1  Sup. 
Ct  354.  From  a  careful  examination  of  the 
case  presented  by  the  record,  we  find  nothing 
therein  which  we  deem  necessary  to  further 
consider  or  pa3S  upon.  Concurring  In  the 
ruling  of  the  court  below,  we  affirm  the  same. 
Ruling  affirmed,  with  costs. 


(87  Md.  127) 

STOCKBRIDGE  et  al.  v.  FAHNESTOCK. 

ALLEN  v.  SAME. 

(Court  of  Appeals  of  Maryland.    Jan.  5,  1898.) 

Attachment  —Affidavit. 

1.  An  affidavit  of  attachment  made  by  the 
agent  of  an  attaching  creditor,  which  describes 
him  as  agent,  but  does  not  show  that  he  swore 
that  he  made  it,  as  agent,  on  behalf  of  the 
creditor,  is  sufficient,  under  Code,  art,  9,  §  4, 
providing  that  an  attachment  may  be  issued 
when  there  is  an  affidavit,  and  section  7,  provid- 
ing that  the  affidavit  required  by  the  preceding 
sections  may  be  made  by  the  agent  of  the  cred- 
itor or  creditors. 

2.  A  bill  in  equity  to  set  aside  a  mortgage  to  a. 
trustee  is  not  admissible  in  an  attachment 
proceeding  against  the  cestui  que  trust  by  a 
creditor  for  the  purpose  of  holding  the  fund  by 
garnishment,  as  against  the  mortgage,  where 
plaintiff  in  attachment  was  not  a  party  to  the 
bill,  and  it  was  filed  after  the  attachment  suit 
was  begun. 

3.  Where  a  trustee  of  a  fund  was  garnish- 
ed in  an  action  by  a  creditor  against  the  cestui 
que  trust,  evidence  that  the  garnishee  notified 
a  mortgagee  of  the  fund  of  the  garnishment 
within  60  hours,  by  mail,  was  properly  admit- 
ted, where  the  mortgagee  did  not  deny  the  re- 
ceiving of  the  letter. 

4.  In  an  attachment  to  hold  the  fund  of  a 
debtor  by  garnishment,  as  against  a  mortgage 
of  $4,000,  claimed  to  be  fraudulent,  the  debt- 
or and  mortgagor  was  asked  whether  he  owed 
anything  to  the  trustee  of  his  mortgagee,  either 
individually  or  as  trustee,  when  the  mortgage 
was  executed,  to  which  he  was  allowed  to  an- 
swer that  he  did  not.  The  trustee  testified 
without  objection  that  he  had  no  pecuniary  in- 
terest in  the  mortgage.  H eld,  that  the  evidence 
was  properly  admitted. 

5.-  In  an  action  by  a  creditor,  where  it  is 
sought  to  show  that  a  certain  mortgage,  which 
covers  a  fund  of  the  debtor  sought  to  be  held 
by  attachment  and  garnishment  proceedings, 
is  void  and  fraudulent,  for  want  of  considera- 
tion, it  is  proper  to  admit  the  account  kept  by 
the  mortgagee  between  himself  and  the  mort- 
gagor as  a  statement  emanating  from  the  mort- 
gagee, tending  to  establish  the  indebtedness 
when  the  mortgage  was  given,  and  the  amount 
of  the  debt  secured. 

6.  Where  a  mortgage  on  a  fund  sought  to  be 
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held  by  a  creditor  by  garnishment  la  attacked 
as  fraudulent,  a  check  payable  to  the  mort- 
gagor, and  indorsed  by  him  to  the  mortgagee, 
u  admissible  to  establish  the  character  of  the 
consideration  of  the  mortgage. 

7.  Where  the  record  on  appeal  contains  no  in- 
formation as  to  the  rules  of  court  relied  on  by 
a  party  urging  them  on  appeal,  the  rules  cannot 
be  considered. 

8.  The  court  of  common  pleas  has  Jurisdiction 
to  set  aside  a  mortgage  for  fraud  or  want  of 
consideration,  in  an  attachment  proceeding,  in 
which  it  is  sought  to  hold  a  trust  fund  in  the 
hands  of  a  garnishee  as  against  a  mortgage  al- 
leged to  be  fraudulent 

9.  It  la  not  error,  in  an  action  wherein  it  la 
sought  to  hold  a  fund  in  the  hands  of  a  gar- 
nishee as  against  a  mortgage  alleged  to  be 
fraudulent,  to  refuse  instructions  asked  by  the 
garnishee  which  ignore  all  the  proofs  offered 
to  show  the  fraudulent  character  of  the  mort- 
gage. 

10.  In  an  action  where  a  creditor  sought  to 
hold  a  fund  by  garnishment,  as  against  a  mort- 
gage made  to  a  trustee,  which  is  claimed  to  be 
fraudulent,  the  garnishee  asked  an  instruction 
that  the  creditor  could  not  recover,  because  the 
trustee  had  no  knowledge  of  the  fraud  in  the 
execution  of  the  mortgage.  Held,  that  the  ques- 
tion of  the  knowledge  of  the  trustee,  or  the  fact 
that  be  was  trustee,  was  immaterial,  and  the 
Instruction  was  properly  refused. 

11.  In  attachment  by  a  creditor  against  a  non- 
resident debtor  to  hold  a  fund  of  the  debtor 
by  garnishment,  as  against  a  mortgage  claimed 
to  be  fraudulent  for  want  of  consideration,  the 
creditor,  after  the  evidence  was  in,  asked  the 
court  to  instruct  that,  if  defendant  was  indebted 
to  plaintiff  as  alleged,  and  was  a  nonresident 
at  the  time  the  suit  was  brought,  and  the  gar- 
nishees had  the  money  of  the  defendant  in  their 
hands,  and  the  defendant  was  entitled  to  cer- 
tain credits  upon  the  mortgage,  which  was 
claimed  to  be  sufficient  to  absorb  the  fund  in 
the  hands  of  the  garnishees,  and  that  said  cred- 
its, being  allowed,  would  leave  a  balance  in  the 
hands  of  the  garnishees,  then  the  creditor 
should  recover  from  the  garnishees  the  sum 
sued  for.  Held,  that  the  instruction  waa  proper- 
ly given. 

12.  A  refusal  of  a  part  of  the  instructions  ask- 
ed by  a  party  to  a  suit  is  not  error,  where  all 
the  law  the  party  is  entitled  to  has  been  given 
in  the  instructions  asked  by  him  which  were 
granted,  in  the  instructions  given  by  the  court, 
and  those  given  on  behalf  of  the  other  party. 

Appeal  from  court  of  common  pleas. 

Action  by  James  W.  Fahnestock  against 
George  L.  Hopper,  defendant,  and  Henry  Stock- 
bridge,  Jr.,  and  Amos  F.  Musselman,  execu- 
tors and  garnishees,  consolidated  with  an  ac- 
tion by  James  W.  Fahnestock  against  Ed- 
ward M.  Allen,  trustee,  and  others.  From  a 
judgment  In  favor  of  the  plaintiff,  defendant 
and  garnishees  appeal.    Affirmed. 

Argued  before  McSHBRRY,  O.  J.,  and 
BRYAN,  BRISCOE,  FOWLER,  ROBERTS, 
PAGE,  and  BOYD,  JJ. 

Frederick  C.  Cook  and  John  P.  Poe,  for 

appellants.    Charles  W.  Field,  for  appellee. 

ROBERTS,  J.  This  controversy  arises 
on  a  foreign  attachment  Issued  out  of  the 
court  of  common  pleas  of  Baltimore  city  at 
the  Instance  of  James  W.  Fahnestock,  to 
whom  George  L.  Hopper,  by  his  promissory 
note  dated  October  1,  1894,  waa  Indebted  in 
the  sum  of  $1,584.70.  The  writ  was  laid  in 
the  hands  of  Henry  Stockbridge,  Jr.,  and 


Amos  Musselman,  executors  of  Isaac  Albert- 
son,  deceased,  as  garnishees,  to  bind  a  legacy 
of  $8,000  due  the  defendant  hi  the  estate  of 
said  Albertson,  who  was  his  uncle.  This  leg- 
acy was  subject  to  a  mortgage  from  the  de- 
fendant to  J.  H.  Preston  of  $4,000,  which  left 
in  the  hands  of  the  garnishees  the  sum  of 
$4,000.  On  this  balance  there  was  a  second 
mortgage  from  the  defendant  to  E.  M.  Allen, 
trustee,  claimed  to  cover  the  whole  balance 
due  on  said  legacy.  One  phase  of  this  con- 
troversy depends  upon  the  vaiiuity,  vel  non, 
of  the  last-mentioned  mortgage,  and  to  test  its 
validity  this  attachment  proceeding  was  Insti- 
tuted. We  take  it  to  be  conceded  that  there 
Is  no  controversy  as  to  the  defendant's  non- 
residence,  nor  as  to  his  Indebtedness  to  the 
plaintiff.  On  the  15th  of  December,  1898,  the 
jury  were  sworn  to  try  the  issues  joined;  and, 
on  the  following  day,  Allen,  trustee,  filed  his 
petition,  claiming  the  fund  in  the  hands  of  the 
garnishees,  and  made  a  motion  to  quash  the 
writ  of  attachment,  assigning  reasons  therefor. 
The  verdict  and  judgment  being  against  the 
defendant  and  the  said  garnishees,  both  de- 
fendant and  garnishees  have  appealed.  In 
this  court  the '  cases  were  argued  together. 
They  will  therefore  be  considered  and  decided 
as  but  one  appeal. 

There  are  two  questions  presented  by  the 
record  of  this  appeal,  which  practically  con- 
stitute the  only  questions  which  need  be  con- 
sidered. They  are  briefly  as  follows:  First. 
Because  the  attachment  proceedings  are  de- 
fective. Second.  Because  the  plaintiff  has  no 
standing  In  court  to  impeach  the  mortgage 
from  the  defendant  to  Allen,  trustee;  and,  If 
he  has,  the  remedy  of  attachment  is  not  the 
proper  method,  because  a  common-law  court 
has  no  right,  under  the  circumstances  of  this 
case,  to  attach  the  fund  In  the  garnishee's 
hands.  These  questions  will  be  disposed  of  in 
the  order  named,  and  first  as  to  the  defect  in 
the  attachment: 

It  is  claimed  that  It  does  not  sufficiently  ap- 
pear from  the  affidavit  that  John  J.  R'ves  bad 
any  authority  to  make  it,  or  that  he  was  In 
fact  the  agent  of  the  plaintiff,  and  that  he  has 
failed  to  depose  that  he  is  such  agent  Code, 
art  9,  8  4,  provides  that  no  attachment  shall 
Issue  unless  there  be  an  affidavit  etc.  Section 
7  of  the  same  article  provides  "that  the  affida- 
vit required  by  the  preceding  sections  may  be 
made  by  the  creditor  or  one  of  them,  where 
there  are  more  than  one,  or  by  the  agent  of 
the  creditor  or  creditors,"  etc.  The  affidavit 
In  this  case  is  not  materially  variant  from  the 
terms  of  the  statute,  to  follow  which  it  has 
generally  been  regarded  a  safe  rule.  "Under 
the  act  of  1715,  c.  40,  there  appears  to  have 
been  no  restriction  as  to  the  status  of  plain- 
tiffs in  attachment  cases;  but  by  the  act  of 
1795,  c.  58,  the  right  to  proceed  by  attach- 
ment against  the  property  of  nonresident  or  ab- 
sconding debtors  was  restricted  to  citizens  of 
this  state  or  of  any  other  of  the  United  States. 
This  restriction  continued  until  1854,  when 
by  the  act  of  that  year  (chapter  153)  it  was 
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pot  an  end  to."  2  foe,  PL  &  Prao.  5  505. 
Notwithstanding  no  one  but  a  "citizen  of  this 
state  or  of  any  other  of  the  United  States" 
could  proceed  by  attachment  against  a  non- 
resident or  absconding  debtor,  it  was  only 
necessary  to  aver  that  he  was  a  citizen  of  this 
state  or  of  the  United  States,  and  not  necessa- 
ry to  depose  or  establish  by  proof  aliunde  that 
be  was  a  citizen  of  this  state  or  of  the  United 
States.  McCoy  v.  Boyle,  10  Md.  891;  Boar- 
man  v.  Patterson,  1  GUI,  372.  The  authori- 
ties upon  this  subject  are  directly  in  point, 
and  remove  all  doubts  as  to  the  construction 
proper  to  be  placed  upon  this  affidavit.  The 
court  in  White  v.  Stanley,  29  Ohio  St  423, 
held  that  if  the  party  who  made  the  affidavit 
was  described  as  agent  of  the  plaintiff,  he 
need  not  swear  that  he  was  the  agent  or  attor- 
ney of  the  plaintiff.  Nor  Is  it  necessary  that 
he  should  swear  that  he  makes  the  affidavit  on 
behalf  of  the  plaintiff.  Smith  v.  Victorin,  54 
Minn.  338,  56  N.  W.  47;  Murray  v.  Cone,  8 
Port  250;  Simpson  V;  McCarty,  78  CaL  175, 
20  Pac.  406;  Baker  v.  Huddleston,  3  Baxt  1; 
Heating  Co.  v.  Sloteman,  67  Wis.  118,  30  N. 
W.  241.  The  alleged  defect  in  the  affidavit 
did  not  justify  the  court  below  in  quashing  the 
writ  and  in  its  refusal  to  do  so  we  think 
there  was  no  error. 

We  come  now  to  the  consideration  of  the  sec- 
ond question 'raised  by  this  appeal.  The  ques- 
tion here  relates  entirely  to  the  character  of  the 
mortgage  from  the  defendant  to  Alien,  trustee, 
which,  If  valid,  will  absorb  the  entire  fund. 
But  it  Is  claimed  on  the  part  of  the  plaintiff 
that  the  mortgage  Is  purely  voluntary,  without 
consideration  from  the  defendant  or  any  other 
person,  and  therefore  constructively  fraudu- 
lent and  void  as  to  the  plaintiff.  The  plaintiff 
contends  that  after  paying  Allen  $1,300  on 
account  of  his  mortgage,  there  remained  In 
the  hands  of  the  garnishees  assets  to  the 
amount  of  $2,625.  The  question  resolves 
Itself  Into  the  Inquiry  whether  the  $2,625 
should  be  applied  to  pay  off  the  mortgage, 
or  whether  the  mortgage  was  voluntary, 
fraudulent  and  void  as  to  the  plaintiff,  and 
therefore  properly  to  be  condemned  to  pay 
the  plaintiff's  claim.  The  evidence  on  this 
subject  was  very  cbnfllctlng  and  unsatisfac- 
tory; depending  almost  exclusively  upon  the 
testimony  of  the  defendant  and  of  his 
brother,  Harrison  Hopper,  for  whose  bene- 
fit said  Allen  was  trustee.  The  controversy 
which  this  conflicting  testimony  created  was 
matter  for  the  jury  to  decide  under  the 
instructions  of  the  court  below.  There  are 
three  exceptions  to  the  admissibility  of  the 
proof  offered,  the  first  of  which  was  to  the 
refusal  of  the  court  to  admit  in  evidence  a 
bill  in  equity  filed  by  the  defendant  against 
Harrison  Hopper  and  Allen,  attacking  the 
validity  of  the  mortgage  to  Allen  on  account 
of  Its  voluntary  and  fraudulent  character. 
Tfie  court  very  properly  rejected  this  evi- 
dence. The  plaintiff  was  not  a>  party  to  the 
proceeding,  and  In  no  way  affected  by  It; 
and,  further,  the  bill  was  filed  after  the  at- 
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tachment  In. this  case  bad  been  Issued.  The 
third  exception  relates  solely  to  the  question 
of  the  manner  in 'Which  Alien-  was  notified 
by  Mr.  Stockbridge,  one  of  the  garnishees, 
of  the  service  upon  him  of  the  attachment 
Mr.  Stockbridge  testified  that  he  notified  Mr- 
Allen,  the  claimant  of  the  fact  of  the  service 
of  the  writ  within  60  hours  thereafter,  by 
mall.  Allen  was  subsequently  called  to  tes- 
tify, but  did  not  deny  having  received  the 
letter.  This  testimony  was  properly  admit- 
ted. Roberts  v.  Mattress  Co.,  46  Md.  384. 
The  defendant  was  asked  whether,  when  the 
$4,000  mortgage  was  executed,  he  owed  any- 
thing to  Allen,— either  individually  or  as 
trustee.  Witness  was  allowed  to  answer 
that  he  did  not  Allen,  in  the  further  prog- 
ress of  the  case,  testified  without  objection 
that  he  had  no  pecuniary  interest  in  the  mort- 
gage. This  constitutes  the  third  exception, 
and  there  can  be  no  doubt  as  to  the  correct- 
ness of  the  court's  ruling.  The  fourth  ex- 
ception Is  taken  to  the  admissibility  In  evi- 
dence of  the  account  kept  by  Harrison  Hop- 
per against  his  brother  George,  the  defend- 
ant showing  George's  indebtedness  to  him 
at  the  time  of  the  execution  of  the  two  mort- 
gages hereinbefore  mentioned.  It  was  a 
question  important  to  be  ascertained,  as  to 
what  was  the  amount  which  George  owed 
to  his  brother  Harrison,  and  any  statement 
emanating  from  the  creditor  to  whom  the 
debt  was  due  was  clearly  evidence  tending 
to  establish  the  amount  of  such  indebtedness. 
The  fifth  exception  is  taken  to  the  introduc- 
tion in  evidence  of  the  check  of  James  H. 
Preston  for  $1,000,  drawn  payable  to  the  de- 
fendant and  by  him  Indorsed  to  Harrison 
Hopper.  The  object  of  the  proof  was  to 
show  the  payments  which  the  defendant  had 
from  time  to  time  made  to  Harrison  Hopper; 
thus  establishing  the  credits  to  which  the 
defendant  was  entitled,  and  demonstrating 
the  character  of  the  consideration  of  the 
$4,000  mortgage.  It  was  clearly  admissible. 
The  seventh  and  ninth  exceptions  are  taken 
to  the  refusal  of  the  court  in  the  midst  of 
the  trial  of  the  case,  and  after  the  jury  were 
Impaneled,  to  act  upon  claimant's  motion 
to  quash.  It  is  contended  by  the  plaintiff 
that,  under  the  rules  of  the  Baltimore  city 
courts,  all  motions  to  quash  must  be  heard 
before  the  judge  at  large.  But,  as  the  record 
contains  no  Information  upon  the  subject  of 
the  rules,  we  are  not  at  liberty  to  consider 
them.  But  Independently  of  such  rules,  we 
do  not  perceive  wherein  Allen  was  injured 
by  the  failure  of  the  court  to  act  upon  the 
motion  to  quash,  as  the  record  discloses  no 
sufficient  reasons  which  would  have  justi- 
fied the  court  in  sustaining  the  .  motion. 
In  support  of  the  motion  to  quash,  the  claim- 
ant Allen,  trustee,  has  assigned  various 
grounds,  which,  for  the  purposes  of  this  case, 
can  be  reduced  to  one  proposition,  namely, 
that,  even  though  the  mortgage  was  without 
consideration  and  fraudulent  the  court  be- 
low bad  no  jurisdiction  to  set  It  aside  in  an 
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attachment  proceeding.  We  think  this  con- 
tention Is  without  authority  to  sustain  It  It 
was  very  earnestly  argued  at  the  hearing  In 
this  court,  and  vigorously  asserted,  that  a 
common-law  court  had  no  Jurisdiction  to  at- 
tach the  fund  In  question  here.  This  court, 
In  the  case  of  Williams  v.  Jones,  38  Md.  555, 
has  held  differently,  and  we  think  rightly. 
The  case  just  referred  to  and  the  case  under 
consideration  here  are  in  many  respects  sim- 
ilar. The  plaintiff  bad  the  right  to  resort 
to  either  one  of  two  remedies,— that  of  at- 
tachment, or  by  bill  in  equity.  Green  t.  ' 
Early,  39  Md.  227;  Luckemeyer  t.  Seltz,  61 
Md.  324,  825. 

Having  disposed  of  the  exceptions  to  the 
evidence,  we  can  now  examine  the  law  of 
the  prayers.  At  the  close  of  the  plaintiff's 
case  the  garnishees  offered  four  prayers,  all 
of  which  the  court  refused  to  grant,  which 
constitutes  their  sixth  bill  of  exceptions.  By 
the  first  of  these  prayers,  the  court  was  re- 
quested to  instruct  the  jury  that  "because 
there  la  no  evidence  that  J.  J.  Rives,  the 
affiant  In  the  attachment  proceeding,  had 
authority  to  make  the  affidavit,  or  was  in 
fact  the  agent  of  the  plaintiff  at  the  time  of 
making  the  affidavit,"  etc.  We  have  already 
discussed  this  proposition,  and  no  further 
reference  to  it  is  necessary.  The  second  and 
fourth  prayers  are  equally  erroneous,  in  that 
they  Ignore  all  of  the  proof  offered  by  the 
plaintiff  tending  to  show  the  voluntary  and 
fraudulent  character  of  the  mortgage.  The 
third  prayer  asks  the  court  to  instruct  the 
Jury  upon  absolutely  untenable  grounds,  be- 
cause even  If  It  be  true  that  Allen,  trustee, 
had  no  knowledge  of  the  state  of  accounts 
between  the  defendant  and  Harrison  Hopper 
at  the  time  of  the  execution  of  the  $4,000 
mortgage,  and  did  not  participate  in  any 
fraud  connected  with  the  mortgage,  yet  If 
Harrison  Hopper,  for  whose  benefit  Allen 
was  trustee,  did  participate  in  or  perpetrate 
the  fraud,  they  were  not  entitled  to  the  in- 
structions asked  for.  Allen  had,  as  hereto- 
fore mentioned,  no  Interest  in  the  mortgage, 
and  has  entered  a  disclaimer  to  that  effect; 
and,  If  Harrison  Hopper  was  a  party  to  the 
fraud,  it  made  no  difference  whether  Allen, 
who  was  merely  his  agent,  was  or  was  not 
At  the  close  of  the  case  the  plaintiff  offered 
two  prayers,  which  the  court  granted;  the 
claimant  offered  one  prayer,  which  was  re- 
jected; and  the  garnishees  offered  six 
prayers,  all  of  which  were  rejected,  with  the 
exception  of  the  fifth  and  sixth,  which  were 
granted  by  the  court.  The  plaintiff's  first 
prayer  presents  a  proposition  which  correct- 
ly states  the  plaintiff's  case,  and  is  entirely 
free  from  Just  criticism,  and  was  properly 
granted.  The  authorities  which  sustain  it 
are  numerous  and  uniform.  Goodman  v. 
WIneland.  61  Md.  449;  EUinger'v.  Crowl,  17  \ 
Md.  3T5;  Williams  v.  Banks.  11  Md.  226, 
227;  Baxter  v.  Sewell.  3  Md.  334:  Chris- 
topher v.  Christopher.  64  Md.  588.  3  Atl.  296; 
Worthington  v.  Bullitt,  6  Md.  198.    The  plain- 


tiff's second  prayer  requires  no  comment 
and  was  not  pressed  at  the  argument  The 
claimant's  prayer  la  a  mere  repetition  of  his 
motion  to  quash,  and  has  already  been  con- 
sidered and  disposed  of.  We  have  carefully 
examined  the  garnishees'  prayers,  and  think 
that  by  the  granting  of  their  fifth  and  sixth 
prayers  the  court  below  has  given  them  all 
the  law  to  which  they  were  justly  entitled. 
Taking  the  plaintiff's  first  prayer  In  con- 
junction with  the  garnishees'  fifth  and  sixth 
prayers,  the  jury  were  fully  and  fairly  In- 
structed on  the  law  of  the'  case,  and  no 
injury  resulted  to  the  garnishees  in  conse- 
quence of  the  court's  refusal  to  grant  their 
other  instructions.  Finding  no  error  In  the 
ruling  of  the  lower  court  and  for  the  reasons 
assigned  herein,  we  affirm  the  judgment. 
Judgment  affirmed,  with  costs. 


(86  Md.  584) 
MAYOR,   ETC.,  OP  BALTIMORE  v.  MER- 

RYMAN. 
(Court  of  Appeals  of  Maryland.    Jan.  4,  1898.) 

Riparian  Rights  —  Obstructing  Stream  —  Dam- 
ages— Municipal  Corporations — Legis- 
lative Authority. 

1.  Plaintiff  was  the  owner  of  a  farm  bounding 
on  a  running  stream.  The  defendant  city  erect- 
ed a  dam  across  this  stream  four  miles  below 
plaintiffs  farm,  which  obstructed  the  flow  of 
water  along  the  farm,  and  forced  it  back  upon 
it  to  such  an  extent  as  to  cause  the  water  to 
overflow  the  farm  and  destroy  certain  fencing 
and  crops,  and  causing  large  deposits  of  sand, 
dirt,  and  filth  to  remain  upon  the  land.  The 
dam  was  made  oy  defendant  under  powers 
granted  it  by  the  legislature,  and  in  connection 
with  its  water  supply.  Held,  that  defendant  was 
liable  for  the  damages  resulting  to  plaintiff's 
land  by  reason  of  the  erection  of  the  dam. 

2.  The  fact  that  a  city,  in  erecting  a  dam  for 
its  water  supply  across  a  stream,  is  acting  un- 
der legislative  authority,  is  no  defense  to  an  ac- 
tion for  damages  brought  against  the  city,  by 
the  owner  of  land  along  which  the  stream  runs, 
for  injuries  to  his  land  caused  by  the  erection 
of  the  dam. 

3.  In  an  action  against  a  city  to  recover  dam- 
ages to  plaintiff's  land,  by  reason  of  the  erec- 
tion of  a  dam  across  a  stream  which  flowed 
along  the-  land,  plaintiff  is  not  limited  in  her 
recovery  to  such  damages  as  she  suffered  prior 
to  the  bringing  of  the  suit,  but  is  entitled  to  re- 
cover for  any  damages  suffered  after  the  suit 
was  brought  and  up  to  the  trial,  if  they  were 
the  natural  and  necessary  results  of  the  acts 
done  prior  to  the  bringing  of  the  suit. 

Appeal  from  circuit  court,  Harford  county. 

Action  by  Ellen  Merryman  against  the  may- 
or and  city  council  of  Baltimore  for  damages 
for  building  a  dam  across  a  stream.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Argued  before  McSHERRY,  C.  J„  and 
BRYAN,  FOWLER,  PAGE,  and  BOYD,  JJ. 

Thos.  I.  Elliott  and  Tnos.  G.  Hayes,  for  ap- 
pellant John  L  Yellott  and  O.  L  Yellott 
for  appellee. 

BOYD,  J.  The  appellee  Is  the  owner  of  a 
farm  in  Baltimore  county  bounding  on  a  run- 
ning stream  of  water  called  the  "Great  Gun- 
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powder  Falls."  The  appellant  completed,  in 
1881,  the  erection  of  a  dam  across  this 
stream,  about  four  miles  below  the  appel- 
lee's farm.  The  dam  is  a  stone  structure, 
20  feet  high  above  the  natural  bed  of  the 
stream,  and  the  water  Is  backed  up  by  It 
about  800  or  1,000  feet  north  of  Meredith's 
Ford  bridge,  which  crosses  the  stream  at 
the  lower  end  of  this  farm.  The  plaintiff 
claims  that  the  erection  of  the  dam  obstruct- 
ed the  flow  of  water  along  her  farm,  forced 
it  back  upon  It,  and  thereby  caused  large  de- 
posits of  sand,  mud,  dirt,  and  debris  to  col- 
lect and  gather  in  the  bed  of  the  stream, 
which  the  defendant  negligently  permitted  to 
remain  there,  whereby  the  stream  became 
obstructed,  filled,  and  choked  np  to  such  an 
extent  as  to  cause  the  water  to  overflow  her 
farm,  and  destroy  the  fencing,  the  crops,  and 
vegetables  growing  on  it,  and  large  deposits 
of  sand,  mud,  dirt,  and  filth  to  remain  on  It. 
It  Is  also  alleged  that  the  defendant  became 
the  owner  and  possessor  of  the  bed  of  the 
stream,  the  bank  thereof,  and  the  land  con- 
tiguous thereto  on  either  side  for  several 
miles  below  this  farm.  The  dam  and  Im- 
provements were  made  in  connection  with 
the  water  supply  of  the  defendant,  the  water 
being  drawn  from  the  lake  Into  a  conduit  and 
eventually  taken  Into  the  city.  The  plaintiff 
offered  evidence  tending  to  prove  the  above 
facts,  and  also  that  the  water  In  the  stream 
along  her  land  is  now  a  foot  or  more  higher 
than  it  was  before  the  dam  was  built.  At 
the  conclusion  of  the  plaintiff's  testimony- 
the  defendant  offered  two  prayers.  The  first 
asked  the  court  to  instruct  the  jury  that,  un- 
der the  pleadings,  there  was  no  legally  suf- 
ficient evidence  to  entitle  the  plaintiff  to  re- 
cover; and  the  second,  that,  under  the  plead- 
ings, there  was  no  legally  sufficient  evidence 
to  entitle  the  plaintiff  to  recover  more  than 
nominal  damages.  Both  were  rejected,  and 
will  be  considered  together. 

That  these  prayers  were  properly  rejected 
we  think  can  admit  of  no  reasonable  doubt. 
It  Is  true  that  the  defendant  was  acting  un- 
der powers  granted  It  by  the  legislature 
when  the  dam  and  lake  were  made,  but  if 
in  building  them  it  caused  the  water  to  flow 
back,  and  remain  on  the  plaintiff's  property, 
or  any  part  thereof,  we  can  understand  no 
reason  why  it  could  not  be  made  to  respond 
in  damages  for  the  injury  sustained  thereby. 
It  Is  proven  that  the  erection  of  the  dam 
raised  the  water  a  foot  or  more  higher  than 
it  formerly  was  on  the  bank  of  the  stream 
along  plaintiff's  property.  If  that  be  true, 
and  if  this  bank  belonged  to  the  plaintiff,  as 
we  understand  to  be  conceded,  although  the 
record  furnishes  but  little  evidence  on  that 
subject,  then  there  was  undoubtedly  a  "tak- 
ing" of  some  of  her  property,  for  which  she 
was  entitled  to  compensation.  The  defend- 
ant had  no  more  authority  to  take  a  part  of 
the  bank  of  the  stream,  If  it  was  the  plain- 
tiff's property,  by  covering  it  with  water,  and 
keeping  it  so  covered  for  its  own  purposes, 


than  it  would  have  to  go  beyond  the  bank, 
excavate  the  plaintiff's  land,  flood  it  with  wa: 
ter,  and  use  it  as  the  testimony  shows  other 
lands  were  used,  lower  down  the  stream,  In 
making  the  lake.  If  It  had  been  deemed 
necessary  or  proper  to  erect  a  dam  or  other 
structure  on  this  property,  In  connection  with 
this  improvement,  no  one  would  suppose  that 
It  could  be  done  without  compensating  the 
owner,  and  It  seems  to  us  to  be  equally  clear 
that  the  plaintiff's  land,  or  a  part  of  it,  cannot 
be  taken  for  storage  of  water;  for,  after  all, 
that  was  what  was  done,  so  far  as  the  bank 
Is  concerned,  without  just  compensation. 

The  allegations  in  the  declaration  are  that 
the  dam,  etc.,  of  the  defendant,  caused  large 
deposits  of  sand,  mud,  dirt,  etc.,  to  collect 
and  gather  In  the  bed  of  the  stream,  and  that 
the  defendant  negligently  and  carelessly  suf- 
fered and  permitted  such  deposits  to  remain 
In  the  bed  of  the  stream,  where  It  flowed 
through  and  over  the  lands  of  the  defendant 
for  and  during  three  years,  and  until  the  In- 
stitution of  this  suit,  so  that  the  stream  be- 
came and  continued  all  that  time  obstructed, 
filled,  and  choked  up  to  such  extent  as  to 
cause  the  waters  thereof,  which  would  other- 
wise have  freely  flowed  off  and  down  said 
stream,  to  be  backed  up,  and  to  overflow  the 
farm;  and  the  testimony  tends  to  establish 
these  allegations.  Is  It  to  be  said  that  a 
municipal  corporation  can  thus  interfere 
with  the  rights  of  others,  and  injure  their 
property,  without  being  liable  In  damages, 
merely  because  it,  in  constructing  Its  works, 
is  acting  under  legislative  authority?  The 
legislature  has  no  power  to  grant  such  rights 
to  any  corporation,  public  or  private.  In 
the  familiar  case  of  Pumpelly  v.  Green  Bay 
Co.  13  Wall.  166,  the  supreme  court  of  the 
United  States,  after  referring  to  the  doc- 
trine that  for  a  consequential  Injury  to 
the  property  of  the  Individual,  arising  from- 
the  prosecution  of  Improvements  of  roads, 
streets,  rivers,  and  other  highways,  for  the 
public  good,  there  Is  no  redress,  said:  "It 
remains  true  that  when  real  estate  is  actual- 
ly Invaded  by  superinduced  additions  of  war 
ter,  earth,  sand,  or  other  material,  or  by  hav- 
ing any  artificial  structure  placed  on  it,  so  as 
to  effectually  destroy  or  Impair  its  useful- 
ness, It  is  a  taking,  within  the  meaning  of 
the  constitution,  and  that  this  proposition  is 
not  In  conflict  with  the  weight  of  judicial  au- 
thority In  this  country,  and  certainly  not 
with  sound  principle."  So  much  of  the  plain- 
tiff's property,  therefore,  as  Is  covered  by 
the  water,  would  seem  to  be  clearly  taken, 
within  the  meaning  of  the  constitutional  pro- 
hibition. 

But,  as  we  have  seen,  the  declaration  al- 
leges that  the  defendant  negligently  permit- 
ted these  large  deposits  of  sand,  etc.,  to  re- 
mam  in  the  stream,  and  thereby  cause  the 
overflows  which  damaged  the  plaintiff's 
property.  The  testimony  shows  that,  since 
the  erection  of  the  dam,  the  bed  of  the  stream 
has  changed  materially. "  Formerly   it  had 
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"a  hard,  rocky  bottom,  with  good  current, 
strong  In  some  placet,  and  without  deposit* 
of  sand  and  mud.  Now,  it  la  filled  In  many 
places  some  three  or  four  feet  above  the  sur- 
face of  the  water  of  the  lake.  Some  of  the 
deposits  are  acres  in  extent,  and  In  places  you 
can  walk  across.  This  filling  up  extends  all 
along  the  stream  from  near  the  breast  of  the 
dam  up  to  Meredith's  bridge,  and  in  places 
above  the  bridge,  along  the  Merryman  prop- 
erty." The  plaintiff's  witnesses  also  testi- 
fied that  "overflows  of  the  land  up  there  are 
more  frequent,  bo  that  now  every  little  rain 
or  high  water  raises  the  stream,  so  that  it 
overflows  Its  banks  in  many  places.  •  *  • 
A  great  deal  of  the  bottom  land  is  valueless 
now.  There  are  forty  or  fifty  acres  of  the 
plaintiff's  land  injured  in  this  way."  The 
testimony  also  shows  that  as  the  current 
comes  down  the  stream,  and  strikes  the  still 
water  and  the  obstructions  in  the  stream,  it 
is  forced  on  the  plaintiff's  land,  and  leaves  a 
sand  deposit  There  Is  also  evidence  tend- 
ing to  show  that  the  materials  settling  in 
the  lake  could  be  gotten  out  by  dredging  or 
flushing  It  So,  If  It  be  conceded,  which  we 
by  no  means  do,  that  the  defendant  would 
not  be  liable  for  consequential  damages  re- 
sulting from  its  mere  act  of  building  the 
dam  and  lake,  and  thus  obstructing  the  cur- 
rent there  is  evidence  of  negligence  in  the 
maintenance  of  the  improvements.  Munici- 
palities are  liable  either  for  negligence  in  the 
construction  of.  sewers,  drains,  culverts,  etc., 
or  for  the  negligent  failure  to  keep  them  In 
repair,  although  they  are  only  Intended  to 
carry  off  surface  water  within  the  corporate 
limits;  and  why  should  they  not  be  responsi- 
ble for  negligence  in  not  keeping  what  was 
formerly  a  running  stream  of  water,  thus 
used  by  them,  free  from  obstructions  that 
force  the  water  on  the  abutting  property? 
It  will  not  do  to  argue  that  the  deposits  of 
sand,  etc.,  have  not  Injured  the  plaintiff,  for 
there  is  evidence  to  the  contrary,  and  it  was 
stated 'by  some  of  the  witnesses  that  it  had 
only  been  since  the  lake  has  been  so  filled 
up  by  the  deposits  that  the  plaintiff  has  suf- 
fered from  the  overflow  beyond  what  she  did 
prior  to  the  erection  of  the  dam.  That  evi- 
dence was,  of  course,  for  the  Jury. 

We  do  not  deem  it  necessary  to  discuss  the 
question  whether  the  mere  building  of  the  dam 
and  lake,  and  thus  Interfering  with  the  natu- 
ral flow  of  the  water,  would  be  sufficient  to 
entitle  the  plaintiff  to  recover,  without  some 
negligence  being  proven,  as  the  declaration 
does  not  rely  upon  that,  but  charges  negli- 
gence in  both  counts,  and  relies  on  the  fact 
that  the  stream  is  choked  up,  as  the  founda- 
tion for  recovery.  As  there  was  testimony 
to  support  the  allegations  in  the  declaration, 
and  there  was  evidence  of  substantial,  and 
not  merely  nominal,  damages  before  the  Ju- 
ry, the  prayers  offered  at  the  conclusions  of 
the  plaintiff's  testimony  were  both  properly 
rejected. 

We  can  see  no  valid  objection  to  the  plain- 


tiff's prayer.  The  criticism  that  It  assumes 
the  right  of  the  plaintiff  to  recover  we  think 
is  not  justified,  as  it  expressly  leaves  that  to 
the  jury.  The  fifth  and  sixth  prayers  of  the 
defendant  were  sufficiently  covered  by  those 
granted,  not  to  do  any  injury  to  the  defend- 
ant by  rejecting  them.  The  seventh  la  erro- 
neous, because  the  plaintiff  was  not  limited 
in  her  recovery  to  such  damages  as  she  Buf- 
fered within  three  years  prior  to  February 
10, 1896,  the  date  of  the  bringing  of  this  suit. 
It  Is  true  the  declaration  alleges  that  the  de- 
fendant negligently  permitted  the  condition 
of  things  therein  stated  to  continue  "for  and 
during  three  years,  and  up  to  the  time  of  the 
institution  of  this  suit";  bnt  the  plaintiff 
was  entitled  to  recover  for  any  damages  she 
suffered  even  after  the  suit,  if  they  were  the 
natural  and  necessary  results  of  the  acts  done 
prior  thereto.  Mayor,  etc.,  v.  Dufty,  70  Md. 
65,  16  AtL  642.  The  eighth  undertook  to  con- 
fine the  plaintiff's  recovery  to  actual  loss  of 
rents  or  profits  directly  caused  by  the  over- 
flow. There  was  testimony  tending  to  show 
permanent  Injury  to  the  land  itself,  loss  of 
fences,'  etc.,  and  therefore  that  prayer  was 
not  proper.  What  we  have  already  said  is 
sufficient  to  indicate  that  we  do  not  think  the 
ninth  was  correct 

There  were  some  exceptions  to  the  rulings 
of  the  court  In  reference  to  the  testimony, 
but  we  do  not  understand  that  any  of  them 
are  pressed  on  this  appeal  The  most  of  the 
bills  of  exception  do  not  show  what  the  an- 
swers to  the  questions  were,  If  they  were  an- 
swered, and  hence  we  cannot  tell  whether 
the  defendant  has  been  Injured  by  them. 
Finding  no  error  In  the  rulings  of  the  court 
below,  the  judgment  will  be  affirmed.  Judg- 
ment affirmed,  the  appellant  to  pay  costs. 


(U  Md.  «o> 
RICHARDSON  et  ai  v.  OWINGS  et  al. 
(Court  of  Appeals  of  Maryland.    Jan.  4,  1886.) 

MORTQAOBS— SOMMABT   8a(.B—  PARTIES. 

L  A  mortgagor  may  file  exceptions  to  an  or- 
der ratifying  a  sale  made  by  a  trustee  ap- 
pointed on  petition,  under  Pub.  Loc.  Laws,  art. 
4,  §§  684-704,  the  grounds  of  which  exception* 
are  that  the  decree  of  sale  was  invalid  because 
all  the  persons  holding  mortgaged  notes  were 
not  made  parties,  and,  furthermore,  that,  peti- 
tioners were  not  entitled  to  a  decree. 

2.  Pub.  Loo.  Laws,  art.  4,  i  703,  provides  that 
when  a  mortgage,  after  a  default,  is  submitted 
to  the  court  the  latter  shall  decree  that  the 
premises  be  sold,  but  that  before  each  sale  the 
mortgagee  or  mortgagees,  or  some  of  the  mort- 
gagees, or  the  assignee  or  assignees  of  the  mort- 
gagee, or  one  of  such  assignees,  shall  file  a 
Statement  of  the  amount  of  the  mortgage  claim 
remaining  due.  Held,  that  a  petition  for  the 
sale  of  mortgaged  premises,  together  with  the 
mortgage,  may  be  filed  by  the  holders  of  two  of 
four  notes  secured  thereby,  which  notes  have 
been  assigned  by  the  mortgagee,  without  mak- 
ing the  holders  of  the  other  two  notes  parties. 

Appeal  from  circuit  court  of  Baltimore 
city. 

Petition  by  Annie  M.  Owtngs  and  another, 
for  the  sale  of  mortgaged  premises.    Cath- 


Digiti 


zed  by  G00gk 


Md.) 


BICHABDSON  v.  OWINGS. 


101 


arlne  R.  Richardson  and  another,  mortga- 
gors, filed  exceptions  to  the  ratification  of 
the  sale,  which  were  overruled,  and  from 
the  order  of  ratification  they  appeal.  Af- 
firmed. 

Argued  before  McSHERRX,  G.  J.,  and 
BRYAN,  FOWLER,  BRISCOE,  PAGE,  ROB- 
ERTS, and  BOYD,  JJ. 

Joseph  P.  Merryman,  for  appellants. 
Oscar  L.  Qulnlan,  for  appellees. 

BOYD,  J.  The  appeal  In  this  case  was 
taken  from  an  order  of  the  circuit  court  of 
Baltimore  city  ratifying  a  sale  made  by  a 
trustee  appointed  to  sell  the  property  mort- 
gaged by  the  appellants  to  Charles  Herbert 
Richardson,  executor  of  Matilda  M.  Richard- 
son. The  mortgage  was  given  to  secure 
four  promissory  notes,  each  being  for  the 
sum  of  $1,100.  One  of  them  was  assigned 
to  Annie  M.  Owings,  another  to  John  A. 
Richardson,  and  the  other  two^to  C.  Herbert 
Richardson  and  William  K.  Richardson,  trus- 
tees. The  appellees  filed  a  petition,  and 
with  it  the  original  mortgage,  alleging  that 
one  of  the  notes  secured  by  the  mortgage 
had  been  assigned  to  each  of  them,  that  de- 
fault had  been  made  in  the  payment  of  the 
mortgage  debt  and  Interest,  and  praying  the 
court  to  pass  a  decree  for  the  sale  of  the 
mortgaged  premises  in  accordance  with  the 
provisions  of  article  4,  §8  681-704,  inclusive, 
of  the  Public  Local  Laws.  A  decree  was 
passed  In  the  usual  form,  appointing  Oscar 
L.  Qulnlan  trustee  who  made  and  reported 
a  sale  of  the  premises,  and  exceptions  were 
filed  by  the  appellants  to  the  ratification 
thereof.  The  exceptions  were  overruled, 
and  the  only  questions  urged  before  us  are: 

(1)  Whether  the  appellants  are  entitled  to 
except  to  the  ratification  of  the  sale;    and 

(2)  whether  the  decree  was  invalid  because 
It  was  passed,  at  the  instance  of  the  appel- 
lees, without  making  the  holders  of  the  other 
two  notes  parties  to  the  proceedings. 

As  to  the  first  question,  we  are  of  opinion 
that  the  appellants  were  entitled  to  file  ex- 
ceptions to  the  ratification  of  the  sale.  If, 
as  contended  by  them,  the  decree  was  in- 
valid because  all  the  parties  holding  the 
notes  secured  by  the  mortgage  were  not 
made  parties,  the  property  might  be  sacri- 
ficed by  reason  of  such  defect  in  the  pro- 
ceedings, which  would  necessarily  affect 
them.  If  the  petitioners  were  not  entitled 
to  a  decree,  as  alleged  in  one  of  the  excep- 
tions, the  mortgagors  could  certainly  urge 
that  objection  to  the  ratification  of  the  sale. 
So,  without  further  discussion  of  that 
branch  of  the  case,  we  will  proceed  to  the 
consideration  of  the  second,  which  is  the 
important  one. 

There  have  been  a  number  of  decisions  In 
this  court  construing  one  or  more  of  the  sec- 
tions of  the  local  code  above  referred  to,  but 
this  precise  question  has  not  been  decided, 
although  it  is  one  of  Importance,  and  one 


that  we  might  suppose  would,  have  arisen 
before.  It  may  be  conceded  that,  if  the  ap- 
pellees had  filed  an  ordinary  bill  to  foreclose 
the  mortgage,  all  persons  interested,  includ- 
ing the  holders  of  the  other  two  notes,  should 
have  been  made  parties,  and  it  cannot  be 
denied  that  there  must  be  a  substantial  com- 
pliance with  the  requirements  of  the  stat- 
ute which  authorizes  such  a  summary  pro- 
ceeding against  the  mortgaged  premises  in 
case  of  default.  We  must,  however,  deter- 
mine the  question  by  ascertaining  the  true 
meaning  of  these  provisions,  so  far  as  ap- 
plicable to  this  point  Section  682  of  article 
4  of  the  local  code,  as  amended  by  chapter 
187  of  the  Laws  of  1890,  provides  that  "in  all 
cases  of  conveyances  of  land  »  »  » 
wherein  the  mortgagor  shall  declare  his  as- 
sent to  the  passing  of  a  decree  for  the  sale 
of  the  same,  It  shall  be  lawful  for  the  mort- 
gagee or  his  assigns  at  any  time  after  filing 
the  same  to  be  recorded,  to  submit  to  either 
of  the  circuit  courts  of  Baltimore  city  the 
said  conveyances  or  copies  thereof  under 
seal  of  the  superior  court,  and  the  circuit 
court  to  which  the  same  Is  so  submitted  may 
thereupon  forthwith  decree  that  the  mort- 
gaged premises  shall  be  sold,"  etc.  In  this 
mortgage  there  was  the  assent  of  the  mort- 
gagors, the  appellants,  to  the  passing  of  a 
decree,  and  to  a  sale  under  it  in  case  of  de- 
fault, and  also  to  a  sale  by  the  mortgagee, 
his  executor,  administrator,  or  assigns,  un- 
der the  provisions  of  the  public  general  laws, 
if  default  be  made.  It  would  seem  clear, 
then,  that,  if  ail  the  n'otes  had  been  assigned 
to  one  person,  he  would  have  been  entitled 
to  a  decree;  and  it  is  not  denied  that  the 
holders  of  all  the  notes  could  have  obtained 
a  valid  decree  on  their  Joint  application. 
Section  703  of  this  article  provides  that,  if  a 
default  has  taken  place  before  the  convey- 
ance is  submitted  to  the  court,  "it  shall, 
nevertheless,  be  the  duty  of  said  court,  upon 
the  submission  of  the  said  conveyance  to 
such  court,  after  the  said  default,  to  forth- 
with decree  that  the  mortgaged  premises 
shall  be  sold,  •  *  •  but  before  each  sale, 
the  mortgagee  or  mortgagees,  or  some  of  the 
mortgagees,  or  the  executor  or  the  adminis- 
trator of  a  deceased  mortgagee,  or  the  as- 
signee or  assignees  of  the  mortgagee,  or  one 
of  such  assignees,  on  the  execution  or  ad- 
ministration of  a  deceased  assignee,  shall 
file  in  the  court  in  which  the  said  proceed- 
ings are  pending  a  statement  of  the  amount 
of  the  said  mortgage  claim  remaining  due," 
etc.  This  mortgage  was  not  submitted  to 
the  court  for  decree  until  after  default,  and 
the  last-mentioned  section  therefore  applies. 
Taking  the  whole  section  together,  as  we 
must,  It  is  evident  that  the  legislature,  al- 
though not  distinctly  stating  who  could  sub- 
mit the  mortgage,  intended  that  any  of  the 
parties  authorized  In  the  subsequent  part  of 
the  section  to  file  the  statement  of  the 
amount  due  could  do  so.  It  has  been  held 
by  this  court  that,  although  the  statement 
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can  be  filed  after  the  decree  Is  passed,,  yet,. 
if  not  filed  before  the  sale,  and  the  court's 
attention  is  directed  to  that  fact,  the  sale 
ought  not  to  be  ratified.  That  being  so,  It 
would  seem  clear  that  when  the  legislature 
authorized  the  court  to  pass  a  decree  for 
sale  upon  the  submission  of  the  mortgage  to 
it,  without  stating  who  could  submit  it,  but 
provided  that  the  sale  could  not  be  made 
unless  the  statement  was  filed  by  one  or 
more  of  the  parties  named,  all  of  whom  are 
interested  parties,  It  intended  that  the  decree 
could  be  passed  at  the  instance  of  any  of 
them.  The  appellants  cannot  be  injured  by 
this  Interpretation  of  the  statute,  because,  if 
the  holders  of  the  other  notes  should  attempt 
another  proceeding,  it  should  be  promptly 
stayed,  as  the  decree  already  passed  Is  for  the 
sale,  of  the  premises  to  satisfy  the  whole 
mortgage  debt,  and  the  holders  of  the  other 
notes  are  entitled  to  their  shares  of  the  pro- 
ceeds of  sale.  As  we  said  In  Hughes  v. 
Riggs,  84  Md.  502,  36  Atl.  269:  "The  decree 
<s  required  to  be  passed  on  an  ex  parte  pe- 
tition by  the  mortgagee  or  his  assigns,  and 
so,  of  course,  there  can  be  no  party  defend- 
ant in  the  proceedings."  If,  then,  the  hold- 
ers of  the  other  notes  declined  to  unite  In 
the  petition,  and  the  appellants  were  correct 
In  their  contention  that  they  must  be  parties, 
the  appellees  would  have  been  deprived  of 
the  right  to  obtain  a  decree  under  this  local 
law,  although  they  were  assignees  of  the 
mortgage;  and  the  statute  expressly  pro- 
vides that  a  decree  shall  be  passed  on  appli- 
cation of  the  mortgagee  or  his  assigns.  It 
is  true,  they  could  have  sold  under  the  pow- 
er of  sale,  which  was  also  Included  In  the 
mortgage;  but,  If  they  had  proceeded  under 
that  power,  the  holders  of  the  other  notes 
would  not  have  been  parties,  and  neither 
they  nor  the  appellants  would  have  been  in 
any  better  position  than  they  are  now.  Sec- 
tion 6  of  article  66  of  the  Code  of  Public 
General  Laws,  which  authorizes  sales  to  be 
made  by  mortgagees,  or  other  persons  nam- 
ed In  the  mortgages,  under  powers  contain- 
ed in  them,  provides  that,  where  the  inter- 
ests in  any  mortgage  are  held  under  one  or 
more  assignments  or  otherwise,  the  power  of 
sale  therein  contained  shall  be  held  divisi- 
ble, and  he  or  they  holding  any  such  Interest 
who  shall  first  Institute  proceedings  to  exe- 
cute such  power  shall  thereby  acquire  ex- 
clusive right  to  sell  the  mortgaged  premises, 
thus  giving  the  holder  of  a  part  of  the  mort- 
gage debt  the  right  to  exercise  the  power 
himself,  while  under  our  construction  of  this 
local  law  he  only  obtains  from  the  court  a 
decree  appointing  a  trustee,  who  represents 
all  parties  interested.  It  is  apparent,  then, 
that  when  we  hold  that  the  law  applicable 
to  Baltimore  city  authorizes  the  holder  of  a 
part  of  the  mortgage  debt  to  procure  a  de- 
cree without  making  the  owners  of  the  other 
Interests  parties,  our  interpretation  is  in  ac- 
cord with  the  policy  of  the  legislation  of  the 
state  as  manifested  In  the  general  law.    No 


other  reasons  than  those  we  have  mentioned 
having  been  given  for  setting  aside  this 
sale,  we  will  affirm  the  order  of  the  court 
below  ratifying  It  Order  affirmed,  costs  to 
be  paid  by  the  appellants. 


(87  Md.  43) 


MARTIN  v.  JONES. 


(Court  of  Appeals  of  Maryland.    Jan.  5,  1888.) 

Administratrix — Orbnino  Account  —  Erbok  or 

Court — Borden  or  Proof. 

1.  Accounts  of  an  administratrix  will  not  be 
reopened,  where  the  error  alleged  is  one  of  the 
court's,  and  not  the  administratrix's,  after  the 
time  limited  for  appeals  has  expired. 

2.  A  petition  to  reopen  an  administratrix's  ac- 
counts, filed  over  17  months  after  their  allow- 
ance without  protest,  will  be  dismissed,  where 
the  ground  relied  on  is  an  alleged  error  of  the 
court  in  not  allowing  a  share  of  the  commissions 
to  the  estate  of  a  co-administratrix,  who,  after 
giving  bonds,  died  at  the  threshold  of  her  duty, 
and  performed  little  or  no  services. 

8.  Hie  burden  of  proving  error  in  the  ac- 
counts of  an  administratrix  on  a  petition  to  re- 
open is  upon  the  petitioner. 

Appeal  from  orphans'  court  of  Baltimore 
city. 

Petition  in  orphans*  court  by  William  R. 
Martin,  administrator  of-  the  estate  of  Mary 
K.  Jones,  deceased,  against  Georgia  G.  Jones, 
surviving  administratrix  of  the  estate  of  Isaac 
D.  Jones,  deceased.  From  an  order  .dis- 
missing the  petition,  petitioner  appeals.  Af- 
firmed. 

Argued  before  McSHERRY,  C.  J.,  and 
BRYAN,  BRISCOE,  FOWLER,  ROBERTS, 
PAGE,  and  BOYD,  JJ. 

Geo.  M.  Upshur,  for '  appellant.  S.  D. 
Schmucker,  Geo.  Whitelock,  and  Charles  Mar- 
shall, for  appellee. 

ROBERTS,  J.  This  appeal  is  taken  from 
an  order  of  the  orphans'  court  of  Baltimore 
city  dismissing  the  petition  of  the  appellant. 
The  facts  are  that  Isaac  D.  Jones  died,  in- 
testate, In  the  early  part  of  July,  1893,  leav- 
ing, surviving  him,  a  widow,  Mary  K.  Jones, 
and  an  only  child,  Georgia  G.  Jones,  who 
is  the  appellee  in  this  case.  Letters  of  ad- 
ministration were  on  the  19th  of  July,  1893, 
granted  by  said  court  to  the  widow  and 
daughter  of  said  Intestate.  The  widow  sur- 
vived the  intestate  a  short  while,  dying  in 
the  month  of  December,  1893,  up  to  which 
time  no  Inventory  had  been  filed,  and  but 
little  progress  made  In  the  administration  of 
the  estate.  After  the  death  of  the  widow, 
the  appellee  filed  an  Inventory  of  the  per- 
sonal estate,  and  passed  two  accounts  of  her 
administration  In  the  orphans'  court,— the  first 
on  the  19th  of  July,  1894;  the  second  on 
the  19th  of  July,  1895,— on  each  of  which 
she  was  allowed  full  commissions.  On  the 
passage  of  these  two  accounts,  almost  the 
entire  estate  was  accounted  for  and  settled, 
except  a  small  sum,  which  was  retained  to 
meet  the  expenses  of  certain  litigation  (not 
exceeding  $200).    It  was  not  until  the  ex- 
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plratlon  of  nearly  a  year  and  a  half  after  the 
passage  of  the  second  account  by  the  ap- 
pellee In  the  court  below  that  the  appellant, 
u  administrator  of  the  said  Mary  K.  Jones, 
deceased,  filed  his  petition  in  the  court  below, 
praying  that  said  two  accounts  might  be  re- 
opened, and  the. appellant  be  permitted  to  re- 
ceive the  one-half  of  the  commissions  allow- 
ed to  the  appellee  In  the  first  and  second 
accounts  settled  by  her  as  surviving  adminis- 
tratrix of  the  said  Isaac  D.  Jones,  deceased. 
The  appellee  answered  this  petition,  denying 
all  the  material  allegations  therein  which  go 
to  make  up  this  controversy.  Both  parties 
offered  testimony  in  support  of  their  respec- 
tive contentions,  but  the  proof  taken  affords 
but  little  assistance  in  the  solution  of  the 
questions  contained  in  the  record. 

The  first  question  on  this  appeal  which  we 
shall  consider  Is  whether,  after  the  lapse  of 
17  months  from  the  date  of  the  passage  of 
the  second  administration  account,  the  court 
below  would  be  justified  in  reopening  and 
restating  the  first  and  second  accounts,  which 
the  appellee  has  settled  therein.  This  court 
has  undoubtedly  held  that,  "so  long  as  an 
estate  is  open  (which  means  not  finally  closed 
and  settled),  the  accounts  of  the  executor  and 
administrator  In  the  orphans'  court  are  sub- 
ject to  revision  and  correction  as  to  any 
matter  discovered  to  be  in  error."  Edelen 
v.  Edelen,  11  Md.  415;  Stratton's  Case,  46 
Md.  561;  Bantz  v.  Bantz,  52  Md.  689,  690. 
And  it  has  just  unquestionably  been  held  that 
the  burden  is  upon  the  appellant  to  establish 
the  fact  that  such  error  does  exist,  and  that 
the  account  is  unjust,  false,  or  fraudulent,  or 
that  some  Item  thereof  was  Improperly  al- 
lowed. Shafer  v.  Shafer,  86  Md.  554,  87  AtL 
167.  The  only  contention  on  this  appeal  is 
that  in  the  first  and  second  accounts,  as 
stated  by  the  appellee,  there  has  been  no 
allowance  of  commissions  to  the  said  Mary 
K.  Jones,  now  deceased,  who  was  in  her 
lifetime  the  co-administratrix  with  the  ap- 
pellee of  the  said  Intestate.  It  Is  not  con- 
tended that  the  appellee,  by  any  act  of 
hers,  has  stated  and  passed  an  unjust  ac- 
count of  her  administration.  She  did  not  fix 
the  amount  of  the  commissions,  which  is  the 
sole  contention  here.  That  duty  devolved  up- 
on the  court  alone.  The  petition  seeks  to 
have  the  court,  long  after  the  time  when  an 
appeal  would  lie,  reconsider  its  action  in 
fixing  the  commissions  and  reopen  the  ac- 
counts. Resting,  as  this  contention  does,  up- 
on an  alleged  error  of  the  court  itself,  and 
not  of  the  appellee,  this  court  does  not  feel 
itself  justified  In  reopening  these  accounts 
after  the  time  limited  for  appeals  in  such 
cases  has  long  since  expired.  Mrs.  Jones,  the 
widow  of  the  Intestate,  died  before  she,  as 
co-administratrix  with  the  appellee,  had  par- 
ticipated in  the  discharge,  to  any  substantial 
extent,  of  the  duties  devolving  upon  her. 
This  case  cannot  fairly  or  reasonably  be 
likened  to  a  case  where  two  executors  or 
administrators  are  clothed  with  administra- 


tive powers  in  the  settlement  of  an  estate, 
and  one  of  them  performs  all  the  duties 
equally  Incumbent  upon  both.  This  question 
was  passed  upon  by  this  court  in  Richard- 
son's Adm'x  v.  Stansbury,  4  Har.  &  J.  275, 
where  It  was  held  that  letters  testamentary 
having  been  granted  to  co-executors,  and  one 
did  all  the  work  in  settling  the  estate,  the 
other  is  entitled  to  his  proportion  of  com- 
missions without  abatement.  But  that  is  not 
the  case  which  we  are  now  considering.  In 
the  one  case  the  failure  to  discharge  his 
duties  may  have  been  his  inability  or  indis- 
position, attributable  to  perhaps  numerous 
causes.  An  entirely  different  state  of  case 
Is  presented  by  the  record  of  this  case.  At 
almost  the  very  threshold  of  her  duties,  Mrs. 
Jones  was  stricken  down  by  death,  and  the 
appellee  was  required  to  assume  the  burden 
of  the  settlement  of  the  entire  estate,  which 
she  has  satisfactorily  done. 

It  was  very  earnestly  contended  by  the  ap- 
pellant in  the  argument  before  us  that  when 
Mrs.  Jones,  as  co-admlnistratrlx,  qualified  as 
such  by  giving  bond  and  entering  upon  the 
discharge  of  her  duties,  she  had  a  vested 
right  in  a  portion  of  the  commissions  allowed 
by  law,  and  that  nothing  could  deprive  her 
of  that  right  except  some  dereliction  of  duty. 
This  statement  Is  not  an  accurate  presenta- 
tion of  the  law  of  this  case,  as  it  falls  to 
take  into  consideration  the  effect  produced  by 
the  death  of  Mrs.  Jones.  To  the  time  of  her 
death  she  had  done  little  or  nothing  of  a 
substantial  character  in  the  settlement  of 
the  estate;  and  if  there  had  been  any  well- 
grounded  apprehension  of  loss  resulting  to 
Mrs.  Jones'  estate  because  of  her  being  one 
of  the  obligors  in  the  bond,  while  the  estate 
of  her  late  husband  was  in  course  of  settle- 
ment after  her  death,  by  the  appellee,  the 
court  below  had  ample  power,  under  section 
2  of  article  90  of  the  Code,  to  grant  com- 
plete indemnity  and  protection  to  her  estate. 
The  two  accounts  settled  in  the  court  below 
by  the  appellee  were  passed  by  her  with  the 
full  cognizance  of  the  appellant,  and  this  was 
done  without  protest  from  any  quarter.  The 
petition  alleges  no  error  In  the  various  Items 
of  the  two  accounts,  nor  does  it  charge  any 
misconduct  on  the  part  of  the  appellee.  It 
merely  claims  that  the  court  below  erred  In 
allowing  the  entire  commission  to  the  appel- 
lee. The  question,  then,  resolves  itself  into 
the  inquiry,  did  the  court  below  commit  any 
error  in  the  allowance  of  the  entire  commis- 
sion to  the  appellee?  She  became,  by  the 
act  of  God,  the  sole  surviving  administratrix 
of  her  father,  having  the  burden  and  the 
responsibility  cast  upon  her  of  discharging  all 
the  duties  which  pertained  to  the  settlement 
of  the  estate.  Upon  what  theory,  then,  should 
the  heirs  at  law  of  Mrs.  Jones  be  allowed  to 
participate  in  the  compensation  which  the  ap- 
pellee alone  had  earned?  No  burden  or  re- 
sponsibility rested  upon  any  one  save  the 
appellee,  and  she  was  entitled  to  the  com- 
missions fixed  by  the  court  below,  as  shown 
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by  her  two  administration  accounts.  We  do 
not  think  the  testimony  In  this  case  shows 
that  Mrs.  Jones  performed  any  duty  of  suf- 
ficient Importance  to  Justify  the  reopening 
of  these  accounts.  The  motion  to  dismiss 
the  appeal  must  be  overruled,  for  the  rea- 
son that  we  do  not  consider  this  a  case  In 
which  the  court  below  was  called  upon  to 
exercise  Its  discretion,  but  simply  to  correct 
the  two  accounts  on  the  alleged  ground  of 
error,  the  burden  of  proving  which  was  upon 
the  appellant,  and  which  he  has  failed  to 
sustain.  For  the  reasons  stated,  we  affirm 
the  order  of  the  court  below  dismissing  the 
petition,  with  costs.  Order  affirmed,  with 
costs. 


(TO  Conn.  126) 
GUSTAFSON  et  ux.  v.  RUSTEMEYER. 

(Supreme  Court  of  Errors  of  Connecticut.   Jan. 
5,  1898.) 

Vhkdor  and  Pcrchaser— Misrepresentation — 
Evid such  —  Damages  —  Appeal  —  Failurb  to 
Object— Evidence  Offered- for  One  Purpose 
—Harmless  Error. 

1.  Misrepresentation  as  to  value  of  land, 
knowingly  made  by  the  vendor  to  the  vendee,  Is 
not  actionable  unless  the  vendee  was  fraudu- 
lently induced  to  forbear  inquiry. 

2.  An  objection  that  a  vendee  could  have  no 
cause  of  action  against  his  vendor  for  misrepre- 
sentation as  to  the  dimensions  of  the  land  can- 
not be  first  raised  by  the  brief  in  the  supreme 
court,  under  Gen.  St.  f  1135,  forbidding  the 
consideration  of  questions  on  appeal  that  were 
not  raised  at  the  trial  and  stated  in  the  reasons 
of  appeal. 

3.  Where  a  vendor,  who  was  sued  for  misrep- 
resentation, offered  certain  evidence  solely  as 
bearing  on  the  question  of  damages,  and  it  was 
rejected,  the  supreme  court  cannot  consider 
whether  it  was  admissible  to  show  the  im- 
probability of  the  misrepresentation. 

4.  The  measure  of  damages  for  misrepresent- 
ing the  dimensions  of  land  is  the  difference  be- 
tween its  actual  value  when  the  sale  was  made 
and  its  value  if  It  had  been  as  represented. 

5.  Misrepresentations  as  to  the  dimensions  of 
land  made  by  the  vendor  before  the  execution  of 
the  deed  are  not  inadmissible,  in  an  action  for 
fraud  in  the  sale,  as  tending  to  contradict  the 
deed  correctly  describing  the  land. 

6.  In  an  action  for  deceit,  the  court's  refusal 
to  determine  whether  the  rule  of  damages  ap- 
plicable was  the  difference  between  the  real 
value  of  the  land  and  the  price  the  vendee  paid 
for  it,  or  the  difference  betvreen  its  actual  value 
and  its  value  if  it  had  been  as  represented,  was 
harmless,  where  the  court  found  that  the  appli- 
cation of  either  rule  would  lead  substantially 
to  the  same  result. 

Hamersley,  J.,  dissenting. 

Appeal  from  superior  court,  Hartford  coun- 
ty; William  T.  Elmer,  Judge. 

Action  by  Frederick  J.  Gustafson  and  wife 
against  Charles  P.  Rustemeyer  to  recover 
damages  for  fraud  In  the  sale  and  exchange 
of  property.  The  defendant  filed  an  answer 
denying  the  fraud,  and  a  counterclaim  to  re- 
cover damages  for  fraud  on  the  part  of  the 
plaintiffs.  The  plaintiffs  demurred  on  the 
counterclaim,  and  the  court  sustained  the 
demurrer.  The  case  was  then  tried  to  the 
court,  facts  found,  judgment  rendered  for  the 
plaintiffs,  and  appeal  by  the  defendant  for 


alleged  errors  In  the  rulings  of  the  court 
No  error. 

The  complaint  alleged,  In  substance,  that 
the  defendant,  who  owned  a  farm  in  Suffield, 
which  he  knew  In  fact  to  contain  only  78 
acres  of  land,  in  order  to  Induce  one  of  the 
plaintiffs,  the  wife  of  the  other  plaintiff,  to 
purchase  said  farm  and  a  certain  quantity 
of  lumber,  falsely  and  fraudulently  represent- 
ed to  the  plaintiffs  that  the  farm  contained 
186  acres  of  land,  and  falsely  and  fraudulent- 
ly represented  to  them  that  he  owned  10,000 
feet  of  lumber,  when  he  In  fact  knew  that  he 
only  owned  1,000  feet  of  lumber;  that  the 
wife,  relying  upon  said  representations,  was 
thereby  deceived,  and  was  thereby  induced 
to  purchase  said  farm  and  lumber,  and  to 
give  the  defendant  In  exchange  therefor  the 
sum  of  $500,  and  certain  real  estate  on  Julius 
street,  In  Hartford,  of  the  value  of  $1,750 
above  all  incumbrances.  The  answer  was  in 
effect  a  general  denial,  and  with  It  was  filed 
the  following  counterclaim:  "(1)  In  the  trans- 
action referred  to  in  the  complaint,  plain- 
tiffs represented  to  the  defendant  that  the 
property  on  Julius  street  was  worth  $3,000 
over  and  above  Incumbrances,  and  thereby 
Induced  the  defendant  to  make,  execute,  and 
deliver  to  the  plaintiffs  a  deed  of  the  land  In 
question.  (2)  The  property  on  Julius  street 
was  of  little,  If  any,  value,  over  and  above 
the  Incumbrances,  as  the  plaintiffs  well  knew 
at  the  time  of  the  transaction;  but  defendant 
says  that  they  made  the  representations 
fraudulently  and  falsely,  and  for  the  purpose 
of  inducing  the  defendant  to  convey  the  said 
Suffield  property,  to  his  great  loss  and  dam- 
age. (3)  Relying  upon  the  plaintiffs'  repre- 
sentations, the  defendant  made,  executed,  and 
delivered  his  Suffield  property,  referred  to  In 
the  complaint,  to  his  great  loss  and  damage. 
Defendant  claims  by  way  of  counterclaim  $3,- 
000  damages,  and  asks  to  recover  the  whole 
of  said  sum,  or  any  part  of  the  same  over 
and  above  the  amount,  If  any,  that  shall  be 
allowed  to  the  plaintiffs  in  this  action."  The 
following  demurrer  was  filed  to  the  counter- 
claim: "Plaintiffs  demur  to  so  much  of  the 
defendant's  answer  as  Is  contained  in  the 
counterclaim,  and  for  reasons  of  demurrer 
they  assign  the  following,  to  wit:  (1)  The  al- 
leged false  representations,  as  appears  from 
the  answer,  are  matters  of  information,  judg- 
ment, and  estimation,  only,  and  therefore  not 
actionable.  (2)  It  is  not  stated  In  the  counter- 
claim that  plaintiffs  made  any  false  represen- 
tations of  fact  upon  which  the  defendant  had 
a  right  to  rely.  (3)  It  is  not  averred  In  said 
counterclaim  that  the  plaintiffs  made  any 
false  representations  as  to  any  facts,  but  only 
that  they  falsely  stated  the  value  of  said 
real  estate.  (4)  It  does  not  appear  from  the 
counterclaim  that,  at  the  time  said  defendant 
received  and  accepted  the  deed  of  said  real 
estate  on  Julius  street,  he  was  not  fully  In- 
formed as  to  the  true  value  of  said  real  es- 
tate; nor  does  It  appear  but  that  he  was  equal- 
ly qualified  with  the  plaintiffs  to  judge  as  to 
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its  true  value."    The  court  sustained  the  de- 
murrer. 

Tbe  substance  of  the  findings  Is  as  follows: 
On  tbe  28th  of  September,  1884,  the  defend- 
ant, being  the  owner  of  a  certain  farm  in 
Suflield,  Conn.,  conveyed  It  to  the  plaintiff 
Johanna.  Oustafson  by  warranty  deed.  As 
comprising  said  farm,  said  deed  described 
three  separate  parcels  of  land, — one  contain- 
ing 6  acres,  more  or  less;  one  containing  120 
acres,  more  or  less;  and  one  containing  60 
acres,  more  or  less;  a  total  of  186  acres, 
more  or  less.  The  boundaries  given  in  said 
deed  were  correct,  but  the  first  piece  of  land, 
described  In  said  deed  as  6  acres,  more  or  less, 
contained  only  5%  acres;  the  second  piece, 
described  as  containing  120  acres,  more  or 
less,  contained  only  61%  acres;  and  tbe  third 
piece,  described  as  containing  60  acres,  more 
or  less,  contained  only  39*6  acres;  a  total  of 
96%  acres.  Prior  to  this  conveyance  the 
plaintiffs,  in  company  with  the  defendant, 
visited  said  farm,  and,  under  the  direction 
of  the  latter,  passed  across  the  three  pieces. 
They  did  not  go  around  them;  the  second 
and  third  pieces  being  irregular  in  shape,  and 
somewhat  obstructed  with  undergrowth, 
bushes,  and  trees.  At  this  time,  while  upon 
this  land,  the  defendant  Indicated  to  the 
plaintiffs  different  objects  as  being  upon  the 
boundary  line  of  said  tract,  which  proved 
to  be  beyond  the  boundary  line;  and  at  this 
time  the  defendant  represented  to  the  plain- 
tiffs that  said  second  piece  of  land  contain- 
ed 120  acres  and  said  third  piece  contained 
60  acres.  At  the  time  of  these  representa- 
tions, and  at  the  time  of  said  conveyance, 
the  defendant  knew  that  there  were  not  186 
acres  of  land  in  said  tract  He  had,  some 
time  prior  to  the  representations  aforesaid, 
caused  said  land  to  be  measured  by  a  sur- 
veyor, and  had  seen  the  report  of  the  sur- 
veyor, showing  that  there  were  less  than 
100  acres  of  land  In  said  tract,  and  at  this 
time  was  aware  of  tbe  correct  or  approxi- 
mate number  of  acres  contained  in  the  same. 
Shortly  before  the  conveyance  of  said  land 
the  defendant  represented  to  the  plaintiffs 
that  he  had  purchased  10,000  feet  of  lumber, 
with  which  to  erect  a  tobacco  shed  on  said 
land.  At  this  time  there  was  1,000  feet  of 
lumber  on  the  land,  and  the  defendant  rep- 
resented that  the  remaining  9,000  feet  would 
be  soon  delivered,  and  that  the  possession 
and  ownership  of  all  of  said  lumber  would 
be  transferred  to  the  plaintiff  Johanna  when 
the  conveyance  of  the  land  was  made  to  her 
In  exchange  for  said  tract  of  land  conveyed 
by  the  defendant  to  the  plaintiff  Johanna, 
the  latter  paid  the  defendant  $500  in  money, 
and,  also,  the  plaintiffs  executed  and  deliver- 
ed to  the  defendant  a  deed  of  certain  real 
estate,  consisting  of  a  house  and  lot  situ- 
ated on  Julius  street,  ha  the  city  of  Hartforu, 
belonging  to  the  plaintiff  Johanna  Oustafson, 
the  value  of  which  was  estimated  to  be  $1,750 
above  a  mortgage  incumbrance.  At  the  time 
the  representations  were  made  as  to  the  puN 


chase  of  lumber,  the  defendant  hod  not  pur- 
chased and  paid  for  the  same,  as  he  repre- 
sented; nor  has  the  same  ever  been  pur- 
chased and  delivered  to  the  plaintiffs.  And 
when  the  defendant  made  the  aforesaid  rep- 
resentations to  the  plaintiffs  with  reference 
to  the  quantity  of  land  In  said  tract,  and  as 
to  his  purchase  of  lumber  which  was  to  be 
delivered  to  the  plaintiff  Johanna,  he  knew 
that  such  representations  were  false;  and  he 
knowingly  and  willfully  made  said  false  rep- 
resentations with  Intent  thereby  to  deceive 
the  plaintiffs;  and  to  induce  them  to  convey 
the  property  on  Julius  street  to  the  defend- 
ant, and  to  pay  to  him  the  said  sum  of  $500, 
which  they  did  pay  him,  and  the  land  on 
Julius  street,  In  Hartford,  which  they  did 
convey  to  him;  and,  relying  upon  the  truth 
of  said  representations,  they  were  deceived 
and  defrauded  by  the  defendant  The  land 
conveyed  by  the  defendant  to  the  plaintiff 
Johanna  was  of  the  value  of  $10  per  acre. 
In  form,  the  'deed  was  adequate,  and  did  con- 
vey title  to  the  premises  in  question. 

Upon  the  trial  below,  the  defendant,  for 
the  purpose  of  showing  the  value  of  his  farm 
when  it  was  conveyed,  as  compared  with  the 
value  of  the  Julius  street  property,  which  he 
received  in  exchange,  asked  a  witness  the 
following  question:  "How  did  the  farm  com- 
pare in  value  with  the  house?  •  *  • 
Which  was  worth  the  most?"  This  waB  ob- 
jected to  by  the  plaintiffs.  The  court  held 
It  to  be  Immaterial,  and  said,  "That  is  ex- 
cluded for  the  present"  To  this  the  defend- 
ant excepted,  and  asked  the  court  to  allow 
tbe  stenographer  to  note  an  exception.  The 
court  replied,  "I  will,  eventually."  Nothing 
more  appears  to  have  been  done  about  the 
matter.  One  of  the  plaintiffs  (the  wife)  was 
called  as  a  witness  to  testify  to  a  conversa- 
tion she  had  with  the  defendant  about  a 
month  before  the  deed  of  the  farm  was  de- 
livered to  her,  concerning  the  size  of  each  of 
the  three  pieces  of  land.  As  she  was  about 
to  testify,  the  following  occurred:  "Q. 
What  if  anything,  did  Mr.  Rustemeyer  say- 
Did  you  hear  him  say  anything  about  the 
number  of  acres  of  land  there  was  In  that 
farm?  Judge  Henney:  I  object  Mr.  Bar- 
bour: On  what  ground?  •  Judge  Henney: 
On  the  ground  that  this  conversation  had 
taken  place  in  August.  Late  in  August  is 
too  remote.  They  made  no  bargain  at  that 
time.  The  deed  is  dated  the  28th  of  Sep- 
tember. They  made  no  bargain  at  that  time. 
No  deeds  were  drawn.  The  deed  was' drawn 
here  in  Hartford,  or  drawn  in  Suflield  and 
executed  here  in  Hartford,  and  so  it  was 
over  a  month  between  the  conversation  and 
the  final  transaction.  Inasmuch  as  they 
made  no  bargain,  then  they  cannot  base  any 
false  representations  upon  a  statement  made 
at  that  time.  The  Court:  Was  this  part  of 
the  inducement,  as  you  claim?  Mr.  Barbour: 
Tea,  sir;  on  which  the  final  bargain  was 
made.  The  Court:  You  may  ask  it  Judge 
Henney:  Will  your  honor  note  an  exception? 
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The  Court:  I  take  ft,  this  led  to  the  bar- 
gain. Mr.  Barbour:  Yes,  air.  The  Court: 
Go  on  with  the  examination."  She  then  tes- 
tified, in  substance,  that  the  defendant  at 
that  time  said  that  the  home  lot  contained  6 
acres;  the  second  piece,  120  acres;  and  the 
third  piece,  60  acres.  Upon  the  trial  the 
plaintiffs  claimed  that  the  rule  of  damages, 
In  case  of  judgment  for  the  plaintiffs,  should 
be  the  difference  between  the  value  of  the 
property  which  the  defendant  represented 
that  he  owned  and  conveyed  and  Its  value  if 
It  had  been  as  represented.  The  defendant 
claimed  that  the  measure  of  damages  was 
the  difference  between  the  value  of  the  tract 
of  land  in  Suffleld  and  the  value  of  the  prop-, 
erty  given  by  the  plaintiff  in  exchange  for  it. 
With  reference  to  these  claims  the  court 
said:  "Adopting  either  rule,  I  find  from  the 
evidence  as  to  the  value  of  the  several  prop- 
erties that  the  result  would  be  approximate- 
ly the  same,  and  that  the  sum  of  $925  Is  the 
amount  of  damages  which  the  plaintiff  Jo- 
hanna Gustafson  is  entitled  to  recover  under 
the  allegations  of  the  complaint  and  the 
facts  proven  at  the  trial."  In  the  reasons  of 
appeal,  the  defendant  claims  that  the  court 
below  erred  (1)  in  sustaining  the  demurrer 
to  the  counterclaims;  (2)  in  sustaining  the  ob- 
jections to  the  interrogatories  of  defendant's 
counsel  as  set  forth  in  the  findings;  (3)  in 
holding  that  all  the  representations  and 
agreements  of  the  defendant  as  to  the  di- 
mensions of  the  tract  of  land  set  forth  in  the 
warranty  deed  were  not  embraced  in  the 
deed  itself,  and  In  the  descriptions  contained 
therein;  (4)  in  not  assessing  damages  given 
.  to  the  plaintiff  upon  some  established  rule, 
and  In  refusing  to  adopt  some  rule  as  to  the 
measure  of  damages,  and  In  approximating 
damages  to  the  Injury  complained  of,  In- 
stead of  awarding  them  in  accordance  with 
the  rules  of  exact  justice. 

William  F.  Henney,  for  appellant    Joseph 
L.  Barbour,  for  appellees. 

TORRANCE,  J.  The  first  question  to  be 
considered  Is  whether  the  court  erred  in  sus- 
taining the  demurrer  to  the  counterclaim. 
The  false  representation  therein  set  out  and 
relied  upon  relates  simply  to  the  worth  of  the 
Julius  street  property  over  and  above  the  in- 
cumbrances. It  is  a  mere  naked  representa- 
tion of  the  value  of  an  equity  of  redemption, 
and  nothing  more.  The  general  rule  Is  that 
a  mere  naked  assertion  of  the  value  without 
more,  made  between  vendor  and  vendee  dur- 
ing negotiations  for  a  sale,  though  untrue,  and 
known  to  be  so  by  the  one  who  makes  it,  aud 
relied  upon  by  the  other,  to  his  hurt,  does  not 
constitute  an  actionable  deceit;  and  this  for 
the  reason  that  such  an  assertion,  in  most  cas- 
es, is,  and  is  understood  to  be,  the  statement 
of  an  opinion,  and  not  of  a  fact,  and  the  party 
to  whom  it  Is  made  has  no  right  to  rely  upon 
It,  and,  if  he  does  so,  his  loss,  If  any  occurs, 
held  to.be  the  result  of  his  own  folly.    1 


Big.  Fraud,  p.  480;  Parker  v.  Moulton,  114 
Mass.  90;  Morse  v.  Shaw,  124  Mass.  59;  Ho- 
mer v.  Perkins,  Id.  431;  Bills  v.  Andrews,  56 
N.  Y.  83;  Chrysler  v.  Canaday,  90  N.  Y.  272; 
Shanks  v.  Whitney,  66  Vt  406,  29  AtL  367. 
See,  also,  cases  cited  in  note  to  CottrlU  v. 
Krum,  in  18  Am.  St  Rep.  556  (s.  c.  100  Mo. 
397,  13  S.  W.  906).  There  are,  undoubtedly, 
exceptions  to  this  general  rule,  arising  out  of 
the  special  circumstances  under  which  the  rep- 
resentation as  to  mere  value  is  made,— as,  for 
instance,  where  the  one  who  makes  the  repre-, 
sentation  holds  a  position  of  trust  or  confi- 
dence towards  the  other,  which  gives  the  lat- 
ter a  right  to  rely  on  the  representation,  or 
where  the  seller  has,  or  assumes  to  have,  spe- 
cial knowledge  of  the  value  of  the  property, 
and  the  buyer  has  no  knowledge  thereof,  and 
the  latter,  to  the  seller's  knowledge,  trusts  en- 
tirely to  the  seller's  representation.  In  such 
cases  the  seller  may  justly  he  held  liable  for 
his  false  representations,  because  by  them  the 
buyer  is  fraudulently  induced  to  forbear  in- 
quiry as  to  their  truth.  A  mere  false  repre- 
sentation  as  to  the  value  of  real  estate,  know 
lngly  made  by  the  seller  to  the  buyer,  is  not 
actionable,  unless  the  buyer  has  been  fraudu- 
lently induced  to  forbear  inquiry  as  to  Its 
truth;  and  in  that  case  the  means  by  which 
he  was  thus  induced  to  forbear  Inquiry  must 
be  specifically  set  forth  In  the  pleading.  "To 
such  representations  the  maxim  caveat  emptor 
applies.  The  buyer  is  not  excused  from  an 
examination  unless  he  be  fraudulently  induced 
to  forbear  inquiries  which  he  would  otherwise 
have  made.  If  fraud  of  this  latter  description 
is  relied  on  as  an  additional  ground  of  action, 
it  must  be  specifically  set  forth  in  the  declara- 
tion, and  cannot  be  charged  in  general  terms 
only."  Parker  v.  Moulton,  114  Mass.  99,  100; 
Ellis  v.  Andrews,  supra;  Chrysler  v.  Canaday, 
supra.  Upon  the  counterclaim,  as  it  stands, 
the  defendant's  case  falls  within  the  general 
rule,  and  not  within  any  of  the  recognized  ex- 
ceptions. If  he  desired  to  bring  it  within  any 
of  these  exceptions,  he  should  have  alleged 
the  specific  facts  which  would  bring  it  within 
one  of  them;  but  this  he  did  not  do,  and  for 
this  reason  the  demurrer  was  properly  sus- 
tained. 

In  his  brief  the  defendant  claims,  in  sub- 
stance, that  the  general  principles  here  applied 
to  the  statement  of  facts  In  the  counterclaim, 
If  applied  to~the  facts  found,  show  that  the 
plaintiffs  have  no  cause  of  action.  He  says, 
"Misrepresentations  of  the  dimensions  of  the 
farm  in  question  by  the  defendant  to  the  plain- 
tiff, even  though  intentional,  cannot  lay  a 
foundation  for  an  action,  upon  the  facts  found 
by  the  court."  If  the  defendant  were  at  lib- 
erty to  make  this  claim  here,  it  might  be 
shown  In  reply  that  the  facts  set  up  in  the 
counterclaim,  and  the  facts  found,  differ  very 
materially,  and  that  this  difference  may  be  just 
the  difference  between  a  false  representation 
that  is  actionable  and  one  that  Is  not;  but  the 
defendant,  under  the  statute  (Gen.  St.  {  1135K 
la  not  at  liberty  to  make  this  claim,  here,  be- 
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cause  he  did  not  make  any  claim  of  this  kind  - 
in  the  court  below,  nor  has  be  made  It  In  Ma 
assignments  of  error.  Under  the  circumstan- 
ces of  this  case,  we  decline  to  consider  this 
claim. 

The  defendant  claims  that  the  court  exclud- 
ed the  evidence  of  the  value  of  the  Julius 
street  property  as  compared  with  the  value 
of  the  farm,  and  that  it  erred  in  so  doing. 
Although  there  1b  some  doubt  as  to  whether 
the  court  did  absolutely  and  finally  rule  this 
evidence  out,  we  will  consider  the  case  as  If 
it  had  so  ruled.  The  defendant  claimed  that 
the  measure  of  damages  was  the  difference 
between  the  value  of  the  farm  and  the  value 
of  the  property  given  in  exchange  for  it, 
while  the  plaintiffs  claimed  that  It  was  the 
difference  between  the  value  of  the  property 
which  the  defendant  owned  and  conveyed 
and  its  value  If  it  had  been  as  represented. 
From  the  record,  it  is  clear  that  this  evidence 
was  offered  solely  as  bearing  upon  the  ques- 
tion of  damages,  and  on  the  assumption  that 
the  rule  as  to  the  measure  of  damages  was 
as  claimed  by  the  defendant.  In  his  brief 
the  defendant  now  claims  that  the  evidence 
was  admissible  for  another  purpose,  namely, 
as  "tending  to  show  the  Improbability  of  bis 
having  made  the  representations  complain- 
ed of."  The  evidence  was  undoubtedly  ad- 
missible for  this  purpose,  and  for  other  pur- 
poses, as,  for  instance,  as  evidence — but  not 
conclusive— to  show,  from  the  price  paid,  the 
value  of  the  farm  conveyed  to  the  plaintiffs. 
Big.  Frauds,  pp.  027,  628;  3  Suth.  Dam.  p. 
382.  Bat  the  trouble  with  this  claim  is  that 
it  was  not  made  in  the  court  below,  and  can-, 
not  be  considered  now.  The  question,  then, 
whether  the  court  erred  in  excluding  this  evi- 
dence, depends  on  the  further  question,  what 
is  the  proper  measure  of  damages  in  cases 
of  this  kind?  A  vendee,  induced  to  purchase 
land  by  false  and  fraudulent  representations, 
may,  acting,  seasonably,  rescind  the  contract, 
and,  after  giving  or  offering  to  give  back 
what  he  received,  may  recover  back  the  con- 
sideration, or  he  may  retain  the  land,  and  re- 
cover damages  for  the  deceit  in  a  proper  ac- 
tion. Ives  v.  Carter,  24  Conn.  392,  403; 
Krumm  v.  Beach,  96  N.  Y.  398;  Vail  v. 
Reynolds,  118  N.  Y.  297,  23  N.  E.  301;  Pryor 
v.  Foster,  130  N.  Y.  171,  29  N.  E.  123.  The 
present  case  Is  one  where  the  plaintiffs  have 
elected  to  keep  the  land,  and  seek  to  recover 
for  the  deceit  In  an  action  of  tort;  and  the 
question  Is,  what  is  the  measure  of  damages 
in  this  action?  Upon  this  question  the  de- 
cisions of  the  courts  of  last  resort  are  not 
In  harmony.  In  one  class  of  cases  the  meas- 
ure of  damages  Is  held  to  be  the  difference  be- 
tween the  actual  value  of.  the  property  at  the 
time  of  the  purchase  and  its  value  if  the 
property  had  been  what  it  was  represented  or 
warranted  to  be,  while  in  the  other  class 
of  cases  It  is  held  to  be  the  difference  between 
the  real  value  of  the  property  retained  by 
the  plaintiff,  as  it  was  at  the  time  of  the  pur- 
chase, and  the  value  of  that  which  he  gave 


for  it  In  the  former  class  of  cases  the  plain- 
tiff Is  allowed  the  benefit  of  his  bargain;  in. 
the  latter,  he  is  not  Morse  r.  Hutchlns,  102 
Mass.  439,  Is  an  example  of  the  first  class  of 
cases,  while  Smith  v.  Bolles,  132  U.  S.  126, 
10  Sup.  Ct  39,  is  an  example  of  the  other 
class.  In  Morse  v.  Hutchlns  the  court  say: 
"It  is  now  well  settled  that  in  actions  for 
deceit  or  breach  of  warranty,  the  measure  of 
damages  is  the  difference  between  the  actual 
value  of  the  property  at  the  time  of  the  pur- 
chase and  its  value  If  the  property  had  been 
what  it  was  represented  or  warranted  to  be. 

♦  •  •  This  Is  the  only  rule  which  will 
give  the  purchaser  adequate  damages  for  not 
having  the  thing  which  the  defendant  under- 
took to  sell  him.    To  allow  to  the  plaintiff 

•  •  *  only  the  difference  between  the  real 
value  of  the  property  and  the.  price  which  he 
was  induced  to  pay  for  it  would  be  to  make 
any  advantage  lawfully  secured  to  the  Inno- 
cent purchaser  in  the  original  bargain  inure 
to  the  benefit  of  the  wrongdoer,  and,  in  pro- 
portion as  the  original  price  was  low,  would 
afford  a  protection  to  the  party  who  had 
broken,  at  the  expense  of  the  party  who  was 
ready  to  abide  by,  the  terms  of  the  contract." 
In  Smith  v.  Bolles,  on  the  other  hand,  It  was 
said:  "The  measure  of  damages  was  not  the 
difference  between  the  contract  price  and  the 
reasonable  market  value  if  the  property  had 
been  as  represented  to  be,  even  if  the  stock 
had  been  worth  the  price  paid  for  It;  nor, 
if  the  stock  were  worthless,  could  the  plain- 
tiff have  recovered  the  value  It  would  have 
had  if  the  property  had  been  equal  to  the 
representations.  What  the  plaintiff  might 
have  gained  is  not  the  question,  but  what  be 
had  lost  by  being  deceived  Into  the  purchase. 
The  suit  was  not' brought  for  breach  of  con- 
tract The  gist  of  the  action  was  that  the 
plaintiff  was  fraudulently  Induced  by  the  de- 
fendant to  purchase  stock  upon  the  faith  of 
certain  false  and  fraudulent  representations. 

*  •  *  The  defendant  was  liable  to  re- 
spond In  such  damages  as  naturally  and 
proximately  resulted  from  the  fraud.  He 
was  bound  to  make  good  the  loss  sustained, 
such  as  the  moneys  the  plaintiff  had  paid  out 
and  interest,  and  any  other  outlay  legitimate- 
ly attributable  to  defendant's  fraudulent  con- 
duct; but  this  liability  did  not  Include  the 
expected  fruits  of  an  unrealised  speculation." 
Both  of  these  cases  relate  to  sales  of  person- 
al property,  but  no  distinction  is  made,  in  the 
application  of  these  rules,  between  sales  of 
personal  and  sales  of  real  property.  Big. 
Frauds,  p.  627;  Sedg.  Dam.  (2d  Ed.)  p.  559; 
3  Suth.  Dam.  §  1171.  And  no  good  reason 
has  yet  been  given  why  there  should  be  any 
such  distinction.  Both  courts,  in  the  cases 
above  mentioned,  recognize  the  existence  of 
the  general  rule  that  the  defendant  is  only 
liable  for  such  damages  as  are  the  natural 
and  proximate  result  of  his  fraud,  but  they 
differ  in  applying  it  In  Morse  v.  Hutchlns 
the  loss  of  the  benefits  of  his  bargain  is  re- 
garded as  one  of  the  elements  of  plaintiff's 
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damages,  resulting  naturally  and  proximately 
from  the  fraud,  while  In  Smith  v.  Bolles  such 
loss  la  not  bo  regarded.  The  general  rule  In 
regard  to  the  measure  of  damages  In  actions 
of  deception  has  been  stated,  and  we  think 
correctly,  as  follows:  "The  defendant  Is  lia- 
ble, not  for  everything  that  follows  upon  his 
fraud,  but  for  what  may  be  presumed  to  have 
been  within  his  contemplation  at  the  time, 
as  a  man  of  average  Intelligence."  Big. 
Frauds,  p.  625.  Applying  the  general  rule  as 
thus  stated  to  a  case  like  the  present,  we 
think  the  loss  of  the  benefits  of  the  bargain 
Is  one  of  the  elements  of  damages  which  the 
defendant  must  be  held  to  have  contemplat- 
ed as  the  natural  and  proximate  result  of  his 
conduct,  and  for  which  he  Is  therefore  an- 
swerable. In  B<g.  Frauds,  p.  627,  the  rule  Is 
stated  as  follows:  "It  Is  now  well  settled 
that,  in  actions  for  deceit  or  breach  of  war- 
ranty in  sales  of  personalty  or  realty,  the 
measure  of  damages  is  the  difference  between 
the  actual  value  of  the  property  at  the  time 
of  the  purchase  and  its  value  if  the  property 
had  been  what  it  was  represented  or  war- 
ranted to  be;"  citing  numerous  cases.  This 
Is  the  rule,  also,  as  stated  and  favored  in 
3  Suth.  Dam.  pp.  689,  592.  It  Is  the  rule 
adopted  and  followed  in  numerous  cases  re- 
lating to  the  sale  of  personal  property,  and  It 
is  the  rule  adopted  and  followed  in  the  fol- 
lowing cases  relating  to  the  sale  of  real  es- 
tate: Krumm  v.  Beach,  supra;  Vail  v.  Reyn- 
olds, supra,  In  New  York;  Drew  v.  Beall, 
62  DL  164, 168;  Nysewander  v.  Lowman,  124 
Ind.  584,  24  N.  B.  855;  Page  v.  Parker,  43 
N.  H.  363;  Shanks  v.  Whitney,  66  Vt  405,  29 
Atl.  367;  Williams  v.  McFadden,  23  Fla.  143, 
1  South.  618.  Moreover,  it  is  the  rule  adopt- 
ed and  followed  by  this  court  in  Murray  v. 
Jennings,  42  Conn.  9.  in  that  case  It  does 
not  appear  to  have  been  much  discussed,  but 
its  application  was  directly  in  question,— was, 
indeed,  the  only  question  in  the  case,— and 
it  was  specifically  and  deliberately  adopted 
and  followed.  We  see  no  good  reason  why 
it  should  not  be  considered  as  the  settled 
rule  In  this  state.  The  evidence  of  the  value 
of  the  Julius  street  property,  then,  having 
been  offered  solely  for  the  purpose  of  showing 
the  amount  of  the  plaintiffs'  damages,  under 
the  rule  laid  down  in  Smith  v.  Bolles,  was 
inadmissible,  and  the  court  committed  no  er- 
ror in  excluding  it  for  that  purpose. 

The  defendant  further  claims  that  the  court 
erred  in  holding  that  all  his  representations 
as  to  the  number  of  acres  in  the  farm  "were 
not  embraced  in  the  deed  Itself,  and  the  de- 
scriptions contained  therein."  From  the  ob- 
jectionable way  in  which  this  matter  is  stated 
in  the  record,  by  transcript  from  the  stenog- 
rapher's notes,  instead  of  a  brief  statement 
of  the  point  by  the  court  in  the  ordinary  man- 
ner, It  is  a  little  doubtful  just  what  the  pre- 
cise claim  of  the  defendant  was  before  the 
lower  court  upon  this  point  He  seems  to 
claim  that,  as  the  false  representations  were 
made  about  a  nlonth  before  the  deed  was 


made,  they  were  too  remote  In  time  to  be  ad- 
missible; but  in  his  brief  he  says,  "The  court 
erred  in  refusing  to  hold  that  all  the  repre- 
sentations as  to  the  dimensions  of  the  prop- 
erty were  embraced,  and  must  be  found,  In 
the  descriptive  part  of  the  deed  Itself."  He 
says,  in  effect,  that  the  representations  were 
made  a  month  before  the  deed  was  given; 
that  plaintiffs  had  ample  opportunity  during 
that  month  to  find  out  whether  they  were 
true  or  false,  and  that  they  then  accepted  a 
deed  repugnant  on  Its  face  to  the  representa- 
tions; and  that  these  facts  show  that  it  is 
"hardly  credible  that  after  all  these  represen- 
tations the  defendant  executed  and  the  plain- 
tiffs accepted  a  deed  radically  different  from 
their  tenor."  These  facts  were  entitled  to 
great  weight  as  evidence  bearing  upon  the 
question  whether  the  plaintiffs  relied  on  such 
representations,  and  whether  they  were 
made  at  all;  and  we  must,  upon  this  record, 
assume  that  the  court  gave  to  them  all  the 
weight  to  which  they  were  entitled;  but,  in 
spite  of  them,  the  court  found  against  the  de- 
fendant "on  this  point,  as  upon  a  matter  of 
fact,  and  we  cannot  review  that  finding  here. 
We  understand  the  real  claim  of  the  defend- 
ant upon  the  point  now  in  question  to  be  that 
evidence  of  the  oral  representations  was  in- 
admissible because  It  tended  to  contradict  or 
vary  or  add  to  the  deed  in  some  way;  that 
all  such  representations  prior  to  the  deed 
were  merged  and  embraced  in  it,  and  so  could 
not  be  proved.  This  claim  is  not  tenable. 
The  evidence  was  not  offered  to  contradict, 
add  to,  or  vary  the  deed,  but  to  show  the 
fraud  as  alleged,  which  could  be  shown  in  no 
other  way.  It  was  offered  to  show  the  false 
representations  which  Induced  the  plaintiffs 
to  enter  into  this  transaction  and  to  accept 
the  deed.  Certain  monuments  were  pointed 
out  by  the  defendant  to  the  plaintiff  as  mark- 
ing the  bounds  of  the  land  as  to  which  they 
were  in  treaty,  which  in  fact  were  situated 
outside  of  it  This  was  done  with  an  in- 
tent to  deceive,  and  led  her  to  accept  the  deed 
subsequently  tendered,  without  having  the 
property  surveyed,  or  making  any  further  ex- 
amination as  to  the  number  of  acres  embraced 
within  the  boundaries  mentioned  in  the  con- 
veyance. Her  omission  to  take  such  steps 
was  a  natural  consequence  of  the  fraudulent 
representations.  They  had  precisely  the  ef- 
fect designed  by  the  defendant  and  he  was 
properly  held  responsible  for  the  resulting 
damage.  As  was  said  in  Russell  v.  Turtle, 
2  Root  22:  This  action  Is  not  laid  upon  the 
writing,  but  for  the  fraud,  *  •  *  which 
can  be  no  otherwise  proved  than  by  the  testi- 
mony of  witnesses."  In  Cabot  v.  Christie, 
42  Vt  121,  a  vendor,  orally,  falsely  repre- 
sented that  a  farm  contained  130  acres,  when 
it  contained  but  117;  and  it  was  held  that,  al- 
though a  parol  warranty  could  not  be  shown 
as  against  the  deed,  fraud  in  representing  the 
quantity  could  be  shown.  In  Whitney  v. 
Allaire,  1  N.  Y.  305,  308,  it  is  said:  "For 
more  than  thirty  years  it  has  been  the  settled 
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doctrine  of  the  courts  of  this  state  that  fraud- 
ulent representations  In  reference  to  the  title 
of  real  estate,  accompanied  with  damage,  Is  a 
good  cause  of  action,  and  that  it  Is  Immaterial 
whether  any,  or  what,  covenants  are  contain- 
ed in  the  deed  of  conveyance."  In  Carvill  v. 
Jacks,  43  Ark.  439,  a  vendee,  Induced  to  ad- 
cept  a  deed  by  false  and  fraudulent  represen- 
tations, sued  for  damages  for  the  fraud;  and 
it  was  held  that,  notwithstanding  the  deed 
and  its  covenants,  he  could  prove  the  oral 
representations.  A  similar  ruling  was  fol- 
lowed In  Dano  v.  Sessions,  65  Vt  79,  26  Atl. 
585;  Keefe  v.  Sboll,  181  Pa.  St  90,  37  Atl. 
116;  Griswold  v.  Gebble,  126  Pa.  St  353,  17 
AtL  673,— cases  where  vendees,  after  deeds 
to  them,  sued  for  fraud  In  the  sale  of  real 
estate.  See,  also,  the  following  cases,  where 
fraud  was  allowed  to  be  shown  notwithstand- 
ing the  fact  that  the  evidence,  in  one  sense, 
tended  to  contradict  a  writing:  Oummings  v. 
Cass,  62  N.  J.  Law,  77,  18  Atl.  972;  Mallory 
v.  Leach,  85  Vt  156;  Cole  v.  High,  178  Pa.  St 
590,  34  AtL  292;  Feltz  v.  Walker,  49  Conn. 
93-48;  Fox  v.  Tabel,  66  Conn.  397-400,  34 
AtL  101.  The  court  below  did  not  err  in  ad- 
mitting the  evidence  in  question. 

In  his  last  assignment  of  error,  the  defendant 
claims,  In  effect  that  the  court  failed  to  adopt 
and  apply  any  fixed  rule  as  to  the  measure 
of  damages,  and  did  not  assess  them  "In  accord- 
ance with  the  rules  of  exact  justice."  The 
record  shows  that,  the  parties  upon  the  trial 
made  specific,  conflicting  claims  with  respect 
to  the  rule  of  damages;  and  they  were  en- 
titled to  have  the  true  rule  applied,  and  to 
know  which  of  the  conflicting  rules  was  ap- 
plied by  the  court  It  was  the.  duty  of  the 
court  to  adopt  and  apply  the  rule  which  the 
plaintiffs  contended  for,  and  it  was  also  Its 
duty  to  make  this  known  to  the  parties  In 
some  way.  The  record  upon  ibis  point  is  not 
as  clear  as  it  should  be.  It  says:  "Adopting 
either  rule,  I  find  from  the  evidence  as  to  the 
value  of  the  several  properties  that  the  result 
would  be  approximately  the  same."  The  fact 
Implied  In  this  statement  that  the  court  had 
heard  and  considered  evidence  as  to  the  value 
of  both  properties,  would  seem  to  indicate  the 
adoption  of  the  rule  which  the  defendant 
contended  for,  while  there  are  other  things 
elsewhere  In  the  record  which  seem  to  indi- 
cate that  the  court  adopted  the  other  rule. 
The  record  does  not  show,  either  expressly  or 
by  clear  implication,  which  of  the  conflicting 
rules  the  court  adopted  and  applied.  Per- 
haps the  fair  Import  of  the  record  la  that  hi 
the  process  of  assessing  the  damages  the  court 
applied  both  rules,  and,  finding  the  results 
approximately  the  same,  did  not  decide  which 
of  them  was  the  true  rule,  and  exclusively 
applicable.  It  was  the  duty  of  the  court  to 
decide  this  question,  however,  and  to  make 
its  decision  manifest  In  some  way  to  the 
parties,  and  this  was  not  done.  We  think 
the  court  erred  in  this,  but  if,  as  is  found; 
the  application  of  either  rule  leads  In  this 
i  to  substantially  the  same  result  It  Is  dif- 


ficult to  see  how  the  defendant  has  been  harm- 
ed by  the  error,  and  for'thls  reason  we  do  not 
advise  a  new  trial  on  account  of  It  There  is 
no  error.  The  other  judges  concurred,  ex- 
cept HAMERSLBY,  X,  who  dissented. 

HAMERSLBY,  J.  (dissenting).  In  an  ac- 
tion of  fraud  the  plaintiff  can  recover  the 
amount  of  his  actual  damage.  The  elements 
of  actual  damage  depend  on  the  circumstan- 
ces of  each  case,  are  widely  variant  and  can 
hardly  be  defined  accurately  in  a  general 
rule.  Where  a  vendor  warrants  an  article 
sold  to  be  of  a  certain  kind,  he  makes  a  spe- 
cial contract  to  Indemnify  the  vendee  for 
any  loss  by  reason  of  the  article  not  being 
of  that  kind;  and  so,  in  case  of  a  breach  of 
the  warranty,  he  is  bound,  by  force  of  the 
contract  to  put  the  vendee  In  the  same  posi- 
tion he  would  have  occupied  if  the  article 
had  been  as  warranted.  In  other  words,  the 
damage  to  the  vendee  is  the  loss  of  the 
benefit  of  his  contract  In  a  large  class  of 
sales  of  personal  property,  a  contract  of 
warranty  may  be  established  by  proof  of 
false  representations.  In  such  cases  it  has 
been  held  that  so  far  aa  the  damage  was 
concerned,  it  was  Immaterial  whether  the 
form  of  action  was  the  one  provided  in  case 
of  fraud,  or  In  case  of  breach  of  warranty; 
that  In  either  case  a  contract  was  estab- 
lished by  the  same  proof,  and  In  either  case 
the  plaintiff  was  entitled  to  the  benefit  of 
his  contract  but  entitled  to  that  benefit  sole- 
ly because  the  contract  had  in  fact  been 
validly  proved.  And  so  for  this  class  of 
cases  a  special  rule  was  recognized,— that  In 
actions  of  fraud,  where  a  sale  had  been  In- 
duced by  false  representations,  the  plaintiff 
could  recover  the  benefit  of  his  contract 
But  it  is  evident  that  such  rule  implies  an 
existing  contract  of  indemnity,  and  cannot 
apply  where  such  a  contract  Is  not  proved. 
It  might  have  been  better  If  in  such  cases 
the  courts  had  held  the  plaintiff  to  his  ac- 
tion of  contract  when  he  merely  sought  t6 
recover  for  Its  loss,  but  It  Is  certain  the  rule 
cannot  be  extended  beyond  Its  reason  with- 
out leading  to  unfortunate  confusion  In  re- 
spect to  the  features  which  distinguish  con- 
tract from  tort  I  do  not  understand  the 
majority  of  the  court  to  question  this,  but 
to  hold  that  the  present  case  Is  within  the 
reason  of  this  special  rule.  It  seems  to  me, 
however,  that  It  is  not  False  representa- 
tions as  to  certain  classes  of  personal  prop- 
erty may  establish  a  contract  of  warranty. 
This  is  not  true  as  to  representations  of  the 
dimensions  of  land  sold.  A  contract  of  war- 
ranty In  such  case  can  only  be  proved  by  the 
writing.  The  present  plaintiff  could  not 
have  recovered  the  alleged  benefit  of  his 
contract.  In  an  action  for  a  breach  of  con- 
tract. There  was  no  legal  contract  of  In- 
demnity, and  he  could  therefore  prove  no 
breach. and  no  damage.  There  was  a  frond 
which  Induced  an  exchange  of  land,  and  he 
can. recover  for  the  damage. resulting  from 
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that  exchange,  but  not,  as  it  seems  to  me, 
for  the  loss  of  the  benefit  of  a  contract 
which  he  has  not  made.  I  think,  also,  that 
the  error  in  refusing  to  assess  damages  In 
accordance  with  a  rule  adopted  by  the  court 
Is  fatal.  If  we  assume  that  the  judge  made 
a  separate  assessment  under  each  rule,  and 
reached  substantially  the  same  result,  yet  he 
did  not  reach  the  same  result,  whatever 
latitude  we  may  give  to  the  word  "substan- 
tially." The  assessment  adopted  must  have 
followed  one  or  the  other  rule  (for  the  judg- 
ment is  clearly  illegal,  If  he  followed  nei- 
ther); and  if  his  judgment,  following  the 
wrong  rule,  is  a  single  dollar  larger  than  it 
would  hare  been,  following  the  right  rule, 
it  involves  the  violation  of  a  legal  right.  To 
sustain  the  judgment  on  the  ground  that  no 
practical  Injury  was  done,  the  assessment 
under  each  rule  must  have  been  validly 
made;  but  the  assessment  under  the  rule 
claimed  by  the  defendant  was  made,  if  not 
without  evidence,  yet  in  the  absence  of  ma- 
terial evidence  which  the  defendant  was  not 
permitted  to  introduce.  I  think  there  is  er- 
ror, and  that  a  new  trial  should  be  granted. 


(70  Conn.  148) 

SWAN  et  aL  v.  CITY  OF  BRIDGEPORT. 

(Supreme  Court  of  Errors  of  Connecticut    Jan. 
5,  1898.) 

Sheriff — Civil  Process — Escape  or  Prisoner — 
Measure  or  Damages— Pleading  and  Pkoof. 

1.  Under  a  city  charter  which  provides  that 
the  sheriff  of  the  city  shall  be  liable  to  the 
same  suits  or  penalties  for  neglect  of  duty  as 
sheriffs  by  law  now  are,  and  that  the  city  shall 
be  liable  for  the  defaults  of  its  sheriff  in  his  of- 
fice, where  such  sheriff  negligently  permits  the 
escape  of  one  arrested  under  a  civil  process 
placed  in  his  hands  the  measure  of  damages  for 
which  the  city  is  liable  is  the  actual  loss  which 
the  aggrieved  party  has  suffered  by  reason  of 
the  default. 

2.  In  an  action  against  a  city  for  damages 
resulting  from  a  default  of  its  sheriff  in  permit- 
ting the  escape  before  judgment  of  one  arrested 
under  a  civil  process,  and  for  a  failure  to  re- 
turn the  process,  the  plaintiff  is  required  to 
prove  the  judgment  which  he  could  have  ob- 
tained in  the  action  against  the  escaped  pris- 
oner  had  the  process  been  returned. 

3.  Under  an  allegation  in  a  complaint  that 
defendant  obtained  a  loan  of  the  plaintiffs,  and 
gave  therefor  a  note  which  was  forged,  plain- 
tiffs are  entitled  to  judgment  for  the  amount 
due  by  the  terms  of  the  note,  although  it  was 
given  as  a  renewal  of  other  notes. 

4.  In  an  action  for  damages  resulting  from 
the  negligence  of  a  sheriff  in  permitting  the  es- 
cape of  one  arrested  under  a  civil  process,  where 
there  is  no  showing  that  the  escaped  prisoner 
was  insolvent,  or  that  a  judgment  against  him 
could  not  have  been  collected,  the  damages 
will  be  the  amount  for  which  judgment  would 
have  been  found  against  him. 

Appeal  from  court  of  common  pleas,  Fair- 
field county;   George  P.  Carroll,  Judge. 

Action  by  Swan  &  Bushnell  against  the  city 
of  Bridgeport  to  recover  damages  for  the  de- 
fault of  the  sheriff  of  the  defendant  city. 
Facts  found  and  judgment  rendered  for  the 
plaintiffs,  and  appeal  by  the  defendant  for  al- 


leged errors  In  the  rulings  of  the  court  No 
error. 

Section  21  of  the  charter  of  the  city  of 
Bridgeport  (10  Priv.  Acts,  p.  619)  provides 
that:  "The  sheriffs  of  said  city  shall  severally 
have,  within  the  limits  of  the  jurisdiction  of 
the  city  court,  the  same  power  and  authority, 
and  be  liable  to  the  same  suits  or  penalties 
for  neglect  of  their  official  duty,  to  all  intents 
and  purposes,  as  sheriffs  by  law  now  have  and 
are;  and  the  said  city  shall  be  liable  for  the 
defaults  of  its  sheriffs  in  their  offices."  The 
complaint  describes  the  default  of  the  city 
sheriff  as  follows:  On  said  17th  day  of  Sep- 
tember, 1894,  the  said  Swan  &  Bushnell  had 
a  valid  claim  against  one  Edward  Klaus,  of 
Bridgeport,  Conn.,  to  the  amount  of  $240, 
which  said  claim  was  of  such  a  nature  that  the 
body  of  said  Klaus  was  liable  to  be  attached 
therefor,  and  have  execution  levied  thereon 
to  satisfy  the  same.  On  said  day,  Swan  & 
Bushnell,  through  their  attorney  caused  to  be 
placed  in  the  hands  of  said  Dwight  Thomp- 
son, a  sheriff  of  said  city  of  Bridgeport,  a  writ, 
legally  Issued  and  signed,  commanding  him, 
the  said  sheriff,  to  attach,  to  the  amount  of 
$100,  the  goods  or  estate  of  said  Klaus,  and, 
in  want  thereof,  his  body;  and  the  sheriff,  be- 
ing unable  to  find  any  property  of  the  said 
Klaus,  did  attach  his  body,  to  respond  to  the 
demand  of  said  writ  and  took /said  body  Into 
his  possession.  Immediately  thereafter,  while 
the  body  of  said  Klaus  was  still  in  his  posses- 
sion, he,  the  said  sheriff,  negligently  and  care- 
lessly permitted  him,  the  said  Klaus,  to  escape 
from  his  custody;  and  the  said  Klaus,  by 
means  of  said  carelessness  and  negligence  of 
the  sheriff,  was  enabled  to  so  escape,  and  did 
flee  from  said  sheriff,  out  of  his  jurisdiction, 
and  out  of  the  state  of  Connecticut,  where  he 
has  ever  since  remained.  After  said  escape 
said  sheriff  made  no  further  efforts  to  serve 
said  process,  and  did  not  otherwise  serve  the 
same  than  as  stated,  and  did  not  return  said 
writ  to  the  court  to  which  It  was  returnable. 
The  said  Klaus  owned  no  property  of  any 
kind  that  can  be  taken  to  satisfy  this  claim  of 
said  Swan  &  Bushnell,  and  by  his  said  escape 
from  said  sheriff,  and  by  said  misconduct  and 
negligence  of  said  sheriff  as  aforesaid  describ- 
ed, the  said  Swan  &  Bushnell  have  lost  their 
said  claim,  and  all  chance  to  secure  the  same 
or  to  enforce  payment  thereof. 

The  following  are  the  material  averments  of 
the  complaint  of  the  plaintiffs  against  Klaus, 
and  under  which  Klaus'  body  was  attached  as 
above  described:  (1)  On  the  20th  day  of  May, 
1894,  the  defendant  obtained  a  loan  of  the 
plaintiffs  to  the  amount  of  $240,  and  gave 
them  therefor  a  certain  note  of  that  date  for 
said  amount,  signed  by  R.  Klaus,  Mary  Klaus, 
Fred  Hardy,  and  Marshall  E.  Gray,  payable 
to  the  defendant's  order,  and  indorsed  by  him. 
(2)  Said  names  of  the  makers  of  said  note 
were  forged  and  counterfeited.  (3)  The  de- 
fendant, at  the  time  he  obtained  said  loan  upon 
said  note,  knew  that  the  said  names  were 
forged  and  counterfeited,  but  represented  that 
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they  were  genuine,  with  Intent  to  defraud'  the 
plaintiffs.  (4)  The  plaintiffs  believed  that  said 
names  were  genuine,  and,  relying  upon  said 
representation,  they  loaned  the  said  defendant 
said  money.  (5)  Said  note  Is  still  unpaid,  and 
in  the  possession  of  the  plaintiffs,  and  the  de- 
fendant is  wholly  Irresponsible. 

The  following  facts  found  by  the  trial  court 
are  more  or  less  material  to  the  questions  in- 
volved in  this  appeal:  During  the  time  of  the 
dealings  that  the  plaintiffs  had  with  Edward 
N.  Klaus,  referred  to  in  the  complaint,  the  lat- 
ter was  conducting  a  saloon  business  in 
Bridgeport  Apparently,  he  owned  the  saloon 
(that  is,  the  stock  in  trade  and  fixtures),  and 
be  so  told  the  plaintiffs  when  they  first  ad- 
vanced him  money.  The  plaintiffs  believed 
that  he  owned  the  Dusiness  which  he  was  con- 
ducting, both  in  consequence  of  what  he  told 
them,  and  also  in  consequence  of  the  way  in 
which  the  business  appeared  to  be  carried  on. 
As  a  matter  of  fact,  during  the  latter  part,  at 
least,  of  the  time  Klaus  conducted  the  saloon, 
a  brewing  company  owned  the  saloon  and  its 
business,  and  paid  Klaus  a  salary  for  his  serv- 
ices. Either  Klaus  had  bought  the  saloon, 
and  had  sold  it  to  the  brewing  company,  while 
still  continuing  in  charge  of  the  business,  some 
time  before  he  absconded,  or  else  he  never 
owned  it.  The  interest  of  the  brewing  com- 
pany in  the  saloon  was  not  known  to  the  plain- 
tiffs until  about  the  time  Klaus  absconded. 
On  February  20,  1894,  one  Ernest  Hockhelm- 
er,  Jr.,  Indorsed  over  to  the  plaintiffs  a  prom- 
issory note  executed  in  his  favor  by  Klaus. 
The  plaintiffs  paid  Hockhelmer  $80  for  the 
note.  Its  face  value  was  considerably  more 
than  what  the  plaintiffs  paid  for  It  Whether 
the  note  was  then  not  due,  or  was  overdue, 
did  not  appear;  nor  did  the  nature  of  the 
Indorsement  appear,— whether  in  blank,  or 
with  a  waiver  of  demand  and  notice,  or  oth- 
erwise. On  February  21,  1894,  the  plaintiffs 
paid  Klaus  198.45  for  a  note  in  favor  of 
Klaus,  apparently  given  by  one  Marshall  B. 
Gray,  and  Indorsed  by  Klaus.  The  amount  of 
this  note,  and'  the  time  when  it  became  due, 
did  not  appear  in  evidence;  nor  did  it  appear 
whether  demand  and  notice  were  waived  in  the 
Indorsement  of  the  note.  Gray  was  known  to 
the  plaintiffs  as  an  owner  of  real  estate  and 
other  property.  At  this  time  Klaus  told  the 
plaintiffs— and  they  believed  him— that  the 
note  to  Hockhelmer  represented  a  part  of  the 
purchase  price  of  the  saloon  business  which  he 
said  he  had  bought  of  Hockhelmer,  and  that 
the  Gray  note  represented  goods  that  Gray 
had  bought  of  Klaus.  So  far  as  Gray's  sig- 
nature to  the  note  bearing  his  name  was  con- 
cerned, it  was  a  forgery,  and  Gray  did  not  owe 
Klaus  anything.  Klaus  knew  this  note  was 
forged.  The  plaintiffs  bought  and  paid  for 
the  note  In  consequence  of  what  Klaus  said 
about  his  affairs,  and  because  he  said  the  note 
was  given  by  Gray.  On  March  6,  1894,  the 
plaintiffs,  also  because  of  their  belief  in  Klaus' 
ability  and  business  condition,  as  represented 
by  him,  loaned  him  $30.     On  May  20,  1894, 


the  plaintiffs,  who  had  been  pressing  Klaus 
for  some  time  to  pay  the  notes  and  the  loan, 
told  him  that  he  must  pay  the  moneys,  all  of 
which  were  then  due  them,  or  else  he  must  do 
something  to  secure  them.  Klaus  according- 
ly suggested  that  he  get  a  note  from  his  sis- 
ter, Mary  Klaus,  who  was  known  to  the  plain- 
tiffs as  owning  property,  and  from  Gray. 
The  plaintiffs  agreed  to  this  proposition,  and 
wrote  out  a  joint  and  several  note  for  $240, 
which  was  the  correct  total  amount  due  them 
upon  the  two  other  notes  and  from  the  loan, 
as  then  ascertained  and  agreed  by  the  plain- 
tiffs and  Klaus,  payable  on  demand  after  May 
20, 1894,  to  the  order  of  Edward  N.  Klaus,  at 
the  office  of  the  plaintiffs,  for  value  received. 
The  same  day  Klaus  returned  with  the  note 
apparently  bearing  the  signatures  of  his  sister, 
Mary,  and  of  Gray,  as  makers,  and  of  R. 
Klaus  and  of  Fred  Hardy,  also  apparently  as 
makers,  who,  however,  as  he  said,  were  wit- 
nesses. Klaus  Indorsed  this  note  In  blank, 
and  waiving  demand  and  notice.  The  plain- 
tiffs accepted  the  riote  in  satisfaction  of  their 
other  claims,  under  an  understanding  that  he 
was  to  pay  $10  a  month  on  it  until  paid.  At 
the  same  time  they  gave  up  to  Klaus  the  oth- 
er two  notes,  In  consequence  of  their  belief  In 
the  genuineness  of  the  new  note  then  received 
by  them,  and  given  them  by  Klaus  as  a  gen- 
uine note.  Whether  or  not  at  that  time  Klaus 
had  enough  property  to  make  it  possible  to 
collect  the  notes  from  him,  did  not  appear. 
As  a  matter  of  fact  the  signatures  of  Mary 
Klaus,  Marshall  B.  Gray,  and  Fred  Hardy  on 
this  note  were  forgeries,  and  Edward  N.  Klaus 
knew  them  to  be  forgeries.  What  the  plain- 
tiffs did  in  the  way  of  advancing  moneys  to 
Klaus,  giving  up  notes,  extending  his  time  for 
payment  and  altering  their  position  generally 
In  their  dealings  with  him  up  to  this  time,  had 
been  done  in  consequence  of  his  false  and 
fraudulent  representations  as  to  his  business 
affairs,  and  as  to  the  names  appearing  on  the 
notes.  Two  payments  of  $10  each  were  made 
on  this  last  note.  Early  in  September,  1894, 
the  plaintiffs  discovered  that  the  names  of  the 
makers  of  this  last  note  were  forgeries.  On 
September  17, 1894,  the  plaintiffs  caused  to  be 
issued  a  writ  with  its  accompanying  com- 
plaint, dated  on  that  day,  directed  to  the  sher- 
iff of  the  county  of  Fairfield,  his  deputy,  or  ei- 
ther sheriff  of  the  city  of  Bridgeport,  and  re- 
turnable on  the  first  Tuesday  of  October,  1894, 
to  the  court  of  common  pleas  for  Fairfield 
county.  The  writ  was  given  to  Sheriff  Thomp- 
son for  service  on  the  day  of  its  Issuance.  He 
served  the  writ  on  Klaus,  and  attached  his 
body,  in  default  of  finding  attachable  property, 
After  keeping  Klaus  In  his  custody  overnight, 
the  officer  negligently  and  Inexcusably  per- 
mitted him  to  escape  sometime  the.  next  morn- 
ing. The  officer  further,  negligently  and  with- 
out excuse,  omitted  to  return  the  writ  to  court 
and  made  no  return  of  his  doings  on  the  writ 
Neither  the  plaintiffs  nor  their  attorneys  knew 
of  the  failure  to  return  the  writ  to  court  until 
long  after  its  return  day,  and  until  too  lata  to 
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get  Judgment  upon  !t  At  the  time  the  writ 
was  served  on  Klaus,  he  had  no  property  lia- 
ble to  attachment,  so  far  aa  known  to  the 
plaintiffs,  their  attorney,  or  the  officer.  Be- 
fore then  he  had  some  money,  bat  how  much 
|t  was,  or  what  became  of  it,  did'  not  appear 
in  evidence.  He  was  26  years  old.  His  moth- 
er owns  some  property.  Upon  his  escape  from 
arrest  he  left  the  state,  and  went  to  parts  un- 
known. His  present  whereabouts  are  un- 
known. The  loss  and  damage  sustained  by 
the  plaintiffs  by  reason  of  the  officer's  negli- 
gence amount  to  $256.30.  For  which  sum 
(that  being  the  amount  due  upon  said  $240 
note,  with  interest)  the  court  rendered  judg- 
ment for  the  plaintiffs. 

The  following  are  among  the  reasons  of 
appeal:  That  the  court  erred  and  mistook 
the  law  m  holding  and  deciding  that  it  did' 
not  devolve  upon  the  plaintiffs  to  prove  af- 
firmatively that  they  were  in  fact  actually 
damaged  by  the  said  officer's  said  neglect, 
and  to  -further  prove  precisely  the  extent  of 
such  damage  in  order  to  recover  at  all.  The 
court  erred  and  mistook  the  law  in  holding 
and  deciding  that  the  plaintiffs  were  enti- 
tled to  recover  any  damages  by  reason  of 
said  neglect  of  said  officer,  when  it  appeared 
upon  the  trial  of  this  action,  as  shown  by  the 
finding,  that  the  cause  of  action  alleged  and 
set  up  by  the  plaintiffs  in  their  said  writ  and 
complaint  against  said  Klaus  did  not  in  fact 
exist,  and.  that  upon  said  writ  and  complaint, 
as  •  the  facts  existed  and  are  found  in  the 
finding  in  this  action,  the  plaintiffs  could 
not '  have  recovered  against  said  Klaus  in 
said  action  at  all,  but,  on  the  contrary,  judg- 
ment in  said  action  would  have  been  ren- 
dered against  them  on  said  writ  and  com- 
plaint for  the-  costs  of  said  action.  The 
court  erred  and  mistook  the  law  in  holding 
and  deciding  that  the  plaintiffs  were  entitled 
In  this  action  to  recover  damages  for  the 
said  officer's  neglect  to  serve  and  return  said 
writ,  upon  the  theory  that  some  other  cause 
of  action  might  by  amendment  have  been 
substituted  for  the  cause  of  action  alleged 
and  set  up  in  said  complaint  in  said  writ 
against  Klaus.  That  the  court  erred  and 
mistook  the  law  in  holding  and  deciding  that 
the  plaintiffs  were  entitled  to  recover  as 
damages  the  full  amount  of  said  forged 
note,  deducting  the  payments'  thereon  made, 
when  it  appeared  from  the  evidence,  as- 
shown  by  the  findings  In  this  case,  that  the 
said  forged  note  was  for  a  prior  indebtedness 
already  contracted  and  in  existence  when 
said  note  was  given,  and  that  said  note,  be- 
ing on  demand,  was  not  the  means  of  pro- 
curing from  the  plaintiffs  any  valuable  thing, 
*r  placing  the  plaintiffs  in  any  worse  condi- 
tion than  they  were  in  before,  as  regards 
their  said  claims  against  Klaus,  and  his  In- 
debtedness to  them. 

Hobert  K.  De  Forest,  for  appellant  J.  O: 
0haml>erlain  and  Elbert  O.  Hull,  for  appel- 
lees. 


HAL1\  J.  Section  21  of  its  charter  ren- 
ders the  city  of  Bridgeport  directly  liable  for 
the  defaults  of  its  sheriffs  in  their  offices, 
and  imposes  upon  them,  within  certain  terri- 
torial limits,  similar  duties  to  those  which 
are  by  law  imposed  upon  sheriffs  generally. 
Among  the  duties  which  sheriffs  owe  by 
law  to  plaintiffs  In  civil  actions  is  that  of 
executing  "with  reasonable  diligence,  ac- 
cording to  its  terms,  all  lawful  civil  process 
duly  delivered  to  them  for  service  within 
their  jurisdiction."  Mechem,  Pub.  Off.  f  744. 
Section  1902  of  our  General  Statutes  provides 
that  "each  sheriff  shall  receive  all  process 
directed  to  him  when  tendered,  and  execute 
It  and  make  return  thereof.  *  *  *"  The 
facts  of  record  show  a  default  in  office  of 
City  Sheriff  Thompson,  in  negligently  per- 
mitting Klaus,  whom  he  had  arrested  under 
the  civil  process  placed  in  his  hands  by  the 
plaintiffs,  to  escape,  and  in  neglecting  to 
return  the  process  to  the  court  to  which  it 
was  returnable.  Upon  this  appeal  we  are 
called  upon  to  consider  (1)  what  the  rule  of 
damages  is  for  such  breach  of  duty  of  the 
city  sheriff;  and  (2)  whether,  under  such 
rule,  upon  the  facts  found  by  the  trial  court, 
the  plaintiffs  could  be  entitled  to  a  judgment 
for  the  amount  due  on  the  $240  forged  note. 

The  language  of  the  section  of  our  statute 
above  cited  is,  "If  any  sheriff  shall  not  duly 
execute  and  return  the  process  or  shall  make 
a  false  or  illegal  return  thereof  he  shall  be 
liable  to  pay  all  damages"  to  the  party  ag- 
grieved. The  law  is  well  established  that 
for  such  default  in  falling  to  execute  the 
mandates  of  mesne  process  the  officer  be- 
comes liable  to  the  injured  party  to  the 
amount  of  the  damage  actually  sustained. 
Mechem,  Pub.  Off.  H  768,  764;  2  Sedgw. 
Meas.  Dam.  (Sth  Ed.)  f  644;  1  Swift,  Dig.  d. 
542.  The  amount  of  the  debt  is  not  neces- 
sarily the  measure  of  such  damages.  It 
Is  the  actual  loss  which  the  aggrieved  party 
has  suffered  by  reason  of  the  officer's  de- 
fault Clark  v.  Smith,  9  Conn.  379, 10  Conn. 
1;  Palmer  v.  Gallup,  16  Conn.  556;  Bank  v. 
Waterman,  26  Conn.  324.  The  acts,  them- 
selves, of  such  defaulting  officer,  do  not  con- 
stitute the  injury  for  which  the  law  gives 
the  plaintiffs  reparation,  but  the  damaging 
consequences  of  such  acts.  The  injurious 
consequence  is  the  interference  with  the 
plaintiffs'  right  to  collect  their  debt  by  legal 
process.  To  prove  his  damage,— at  least, 
beyond  a  nominal  sum  for  a  negligent  es- 
cape, or  a  failure  to  attach  on  a  mesne  pro- 
cess,—the  plaintiff  Is  ordinarily  required  to 
proceed  and  establish  his  debt  by  judgment, 
since  judgment  may  be  satisfied  notwith- 
standing the  failure  to  attach,  or  the  defend- 
ant who  has  been  permitted  to  escape  may 
be  produced  in  court  to  respond  to  final  judg- 
ment, In  either  of  which  cases  the  plaintiff 
would  have  suffered  no  actual  loss  from  the 
acts  of  tibe  delinquent  officer.  1  Swift,  Dig.  p. 
643;  Bank  r.  Waterman,  supra.  But  the 
plaintiff,  having  thus  established  his  debt. 
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and  bis  Inability  to  collect  It  by  legal  process, 
bas  proved,  prima  facie,  a  liability  of  the  de- 
'nulting  officer  to  the  extent  of  the  debt  thus 
established,  and  the  burden  thereupon  rests 
upon  the  defendant  to  prove  that  the  actual 
loss  of  the  plaintiff  was  less  than  the  amount 
of  such  debt.  2  Sedgw.  Meas.  Dam.  (8th 
Ed.)  §  545  et  sea.;  Mechem,  Pub.  Off.  $  759; 
State  v.  Mullen,  50  Ind.  598;  Hootman  v. 
Shriner,  15  Ohio  St  43;  Brooks  v.  Hoyt,  6 
Pick.  *68. 

In  the  present  case  It  was  impossible  for 
the  plaintiffs  to  prove  their  debt  In  their  ac- 
tion against  Klaus,  they  were  prevented 
from  doing  so  by  the  escape  of  Klaus  beyond 
the  Jurisdiction  of  the  court,  and  the  failure 
of  the  officer  to  return  the  complaint  to  court. 
They  are,  however,  required  In  this  action 
to  prove  the  judgment  which  they  could  have 
obtained  In  the  action  against  Klaus  had  the 
process  been  returned.  This  accords  with 
the  claim  of  defendant's  counsel  in  his  brief, 
that  "the  plaintiffs,  In  order  to  recover  In 
this  action,  were  bound  to  show,  not  only 
that  -said  City  Sheriff  Thompson  neglected  to 
attach  the  body  of  Klaus,  and  to  return  said 
writ  to  court,  but  also  that,  if  said  writ  bad 
been  returned,  the  plaintiffs  would  have  re- 
covered damages  upon  it.  *  *  *"  But  the 
defendant  Insists  that  the  plaintiffs  could  not 
have  recovered  In- their. action  against  Klaus 
had  the  complaint  in  that  suit  been  returned. 
The  cause  of  action  described  in  that  com- 
plaint, says  defendant's  counsel,  was  the  ob- 
taining of  a  loan  from  the.  plaintiff  of  $240 
by  false  representations,  and  the  facts  show 
that  no  such  cause  of  action  existed.  Nor, 
says  the  defendant,  can  the  plaintiffs  avail 
themselves  In  this  action  of  any  right  which 
they  might  have  had  to  amend  that ,  com- 
plaint had  it  been  returned  to  court,  since 
the  defendant  can  only  be  held  liable  for  the 
failure  of  the  officer  to  serve  the  writ  placed 
in  his  hands,  and  not  a  writ  describing,  a  dif- 
ferent cause  of  action,  and  since  the  com- 
plaint in  the  present  action  counts  solely 
"upon  the  neglect  of  the  officer  to  serve  and 
return  the  writ  as  It  was  placed  in  his 
hands."  This  argument  of  the  defendant  Is, 
in  our  Judgment,  invalid.  The  suit  against 
Klaus  was  not  to  recover  the  $30  which  the 
plaintiffs  had  loaned  him,  together  with  the 
sums  they  had  advanced  on  the  Gray  and 
Hockhelmer  notes.  The  gist  of  that  action 
•was  the  fraud  of  Klaus  in  indorsing  and  de- 
livering to  the  plaintiffs  a  forged  note  in  sat- 
isfaction, by  agreement  of  the  parties,  of  a 
valid  claim  of  $240  which  the  plaintiffs  held 
against  Klaus,  and  which  was  evidenced  by 
the  note  for  that  amount  set  forth  in  the 
complaint,  and  indorsed  by  Klaus.  It  was 
Immaterial  whether  that  valid  claim  was  for 
money  loaned,  or  was  a  sum  due  upon  notes 
which  Klaus  had  made  or  Indorsed.  The 
averment  that  Klaus  had  obtained  a  loan,  of 
the  plaintiffs  was  a  matter  of  inducement, 
which  need  not  be  stated  with  particularity, 
nor  strictly  proved.    1  Chit  PL  (16th  Am. 


Ed.)  206;  1  Swift  Dig.  P-  604;  Bliss,  Code 
PI.  §  811.  Under  the  allegations  of  that  com- 
plaint proof  of  the  Indorsement  and  delivery 
to  plaintiffs,  for  a  valuable  consideration,  by 
Klaus,  of  the  note  which  be  knew  to  be 
forged,  entitled  plaintiffs  to  a  judgment  for 
the  amount  due  by  the  terms  of  the  note. 
But  we  think  that  if  the  allegation  that 
Klaus  obtained  a  loan  of  the  plaintiffs  be  re- 
garded as  a  material  one,  the  facts  show  no 
fatal  variance.  The  transaction  was  in  ef- 
fect the  same  as  If  the  plaintiffs  had  loaned 
Klaus  $240  upon  the  forged  note,  and  he  had 
thereupon  paid  the  $30  which  he  owed  them, 
and  taken  up  the  two  notes  upon  which  he 
was  liable.  If,  without  taking  that  course, 
the  parties  themselves  preferred  to  treat  the 
notes  as  money,  and  the  new  arrangement  as 
a  loan,  they  were  permitted  to  do  so.  We 
think  the  transaction  may  be  treated  as  such 
an  agreement  The  finding  discloses  no 
facts  which  would  have  rendered  a  Judg- 
ment against  Klaus  valueless,  or  which 
would  necessarily  have  reduced  the  plain- 
tiffs' loss  below  the  amount  due  upon  the 
forged  note.  From  the  record  It  does  not 
appear  that  defendant  offered  any  evidence 
for  that  purpose.  Apparently  the  defendant 
relied  upon  its  claim  that  It  devolved  upon 
the  plaintiffs  to  prove  that  the  judgment 
would  not  have  been  collectible.  The  trial 
court  found  the  plaintiffs'  damage  to  have 
been  the  amount  due  upon  the  forged  note; 
that,  at  the  time  the  writ  was  served,  Klaus 
had  no  attachable  property,  so  far  as  was 
known  to  the  plaintiffs,  their  attorney,  or  the 
officer;  that  "before  then  be  had  some  mon- 
ey, but  how  much  It  was,  or  what  became  of 
It  did  not  appear  In  evidence."  There  is  no 
finding  that  Klaus  was  insolvent  As,  In  our 
opinion,  the  plaintiffs  could  have  recovered 
Judgment  In  their  action  against  Klaus  with- 
out amending  their  complaint,  -it  Is  unneces- 
sary for  us  to  determine  whether  they  could 
have  recovered  In  the  present  action  had 
such  amendment  been  required.  No  error. 
The  other  judges  concurred. 


■  (70  Conn.  IBS) 
SOUTHEY  et  al.  v.  DOWLING  et  al. 
(Supreme  Court  of  Errors-  of  Connecticut.   Jan. 
5,  1898.) 

Atmos  Prbmatttbblt  Bkousht  — Plba  in  Abate- 
ment. 
Under  Gen.  St  §  874,  and  Prac.  Act  rule 
4,  S  6,  which  require  the  defendant  in  his  an- 
swer to  state  special  matters  of  defense,  and 
prohibit  evidence  of  matters  in  avoidance  or 
defense  consistent  with  the  truth  of  the  ma- 
terial allegations  of  the  complaint  unless  spe- 
cially pleaded,  evidence  that  the  suit  was  pre- 
maturely brought  is  inadmissible,  unless  raised 
by  plea  in  abatement. 

Appeal  from  superior  court  Fairfield  coun- 
ty;  George  W.  Wheeler,  Judge. 

Action  by  John  W.  Southey  and  others 
against  Joseph  M.  Dowllng  and  others  to 
recover '  a  balance  claimed  to  be  due  tot 
stone   furnished.    Facts   found  and  -Judg- 
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ment  rendered  for  the  plaintiffs,  and  appeal 
by  the  defendants  for  alleged  errors  In  the 
rulings  of  the  court    No  error. 

The  complaint  contains  two  counts.  The 
first  count,  in  four  paragraphs,  alleges,  in 
substance,  (1)  that  in  May,  1886,  the  plain- 
tiffs contracted  with  the  defendants  to  fur- 
nish them  with  stone  for  use  at  Portchester, 
N.  Y.,  as  set  forth  in  the  bill  of  particulars 
filed  under  this  count;  (2)  that  the  defend- 
ants agreed  to  pay  for  said  stone  ¥7,067;  (3) 
that  the  plaintiffs  furnished  said  stone  as 
agreed;  (4)  and  that  the  defendants  had 
paid  the  plaintiffs  $6,300  on  account,  but  had 
refused  to  pay  the  balance.  The  second 
count  alleged,  in  substance,  that  during  the 
time  that  the  plaintiffs  were  furnishing 
stone,  as  set  forth  in  the  first  count,  the  de- 
fendants requested  them  to  supply  certain 
extra  stone  over  and  above  the  quantity  de- 
scribed in  the  first  count;  and  that  the  plain- 
tiffs had  furnished  said  extra  stone  to  the 
amount  of  $915.  An.  itemized  bill  of  par- 
ticulars was  filed  under  this  count 

The  defendants  filed  the  following  answer: 
"First  defense  to  first  count:  (1)  Paragraphs 
1,  2,  8,  and  4  of  the  first  count  are  denied, 
except  as  hereinafter  admitted.  (2)  On  or 
about  May  11,  1895,  the  plaintiffs  contracted 
with  the  defendants  to  furnish  the  defend- 
ants with  cut  stone  for  use  at  Portchester, 
N.  Y.,  for  certain  jobs  taken  by  defendants 
known  as  the  'Park  Jobs.'  (3)  The  defend- 
ants agreed  to  pay  for  said  stone  the  sum 
of  $7,067,  delivered  f.  o.  b.  at  Portchester, 
N.  Y.  (4)  The  plaintiffs  delivered  said  stone 
upon  the  cars  at  Portchester,  but  did  not  pay 
the  freight  thereon,  amounting  to  $430.18, 
which  the  defendants  were  obliged  to  pay; 
and  a  portion  of  said  stone  was  not  cut  as 
agreed,  and  the  defendants  were  obliged  to 
have  the  same  recut  at  a  cost  of  $81.34. 
First  defense  to  second  count:  (1)  All  the 
allegations  of  the  second  count  are  denied, 
except  as  hereinafter  admitted.  (2)  From 
time  to  time,  during  the  period  In  which  the 
defendants  were  engaged  upon  the  said  jobs, 
they  requested  the  plaintiffs  to  supply  cer- 
tain extra  stone  necessary  for  the  comple- 
tion of  the  various  buildings,  over  and  above 
the  amount  called  for  by  the  contract  set 
out  in  the  first  defense  to  the  first  count 
(3)  The  plaintiffs  furnished  stone,  as  request- 
ed, to  the  amount  of  $223,  the  same  being 
the  Item  set  forth  In  plaintiffs'  bill  of  par- 
ticulars in  the  second  count  except  Items 
Nos.  1,  8,  9,  13,  and  14  of  said  bill  of  par- 
ticulars, which  the  plaintiffs  did  not  furnish 
to  the  defendants.  The  defendants'  second 
defense  to  first  and  second  count  by  way  of 
set-off  and  counterclaim:  (1)  All  the  allega- 
tions of  the  first  defense  to  the  first  count 
and  of  the  first  defense  to  the  second  count 
are  made  part  of  this  defense.  (2)  The  de- 
fendants claim  an  offset  of  the  said  sums 
of  $81.34  and  $430.18,  paid  by  them  as  al- 
leged in  said  first  defense  to  the  first  count" 


The  reply  was  as  follows:  "To  the  first 
defense  to  the  first  count:  CI)  Paragraphs 
2  and  3  of  the  defendants'  first  defense  to 
the  first  count  are  admitted.  (2)  Paragraph 
4  is  denied,  except  as  hereinafter  admitted. 
The  defendants  paid  freight  charges  for  the 
plaintiffs  as  alleged,  but  to  what  amount  the 
plaintiffs  have  not  sufficient  knowledge  to 
form  a  belief.  To  the  second  defense  to  the 
first  and  second  counts,  by  way  of  counter- 
claim and  set-off:  (1)  Paragraph  2  of  the 
defendants'  second  defense  to  the  first  and 
second  counts  Is  denied,  except  in  this:  that 
concerning  the  item  of  $430.18,  by  way  of 
counterclaim,  the  plaintiffs  have  not  suffi- 
cient knowledge  thereof  to  form  a  belief." 

That  part  of  the  finding  which  relates  to 
the  rulings  complained  of  is  as  follows: 
"Upon  the  trial  the  defendants  offered  to 
prove,  and  did  lay  In  evidence  the  testimony 
of  the  defendant  Charles  Bottomley,  that 
the  agreement  between  the  parties  was  that 
20  per  cent  of  the  price  agreed  upon  for  the 
stone  furnished  was  to  be  retained  until 
such  time  as  the  building  was  accepted  by 
the  architect  and,  in  connection  with  this 
testimony,  offered  to  prove  that  the  building 
was  not  accepted  by  the  architect  until  after 
this  action  was  begun,  and  that  the  plain- 
tiffs were  notified  of  this  fact,  that  the  build- 
ing was  not  accepted  at  the  time  this  suit 
was  begun.  In  this  connection,  the  paper 
marked  'Exhibit  V  for  Identification,  was 
offered  in  evidence.  The  purpose  of  the  of- 
fer was  to  prove  that  the  salt  was  begun 
prematurely,  and  that  nothing  was  due,  un- 
der the  first  count  at  the  time  the  suit  was 
begun.  To  these  offers  the  plaintiffs  ob- 
jected, because  the  evidence  for  such  a  pur- 
pose was  not  admissible,  under  the  plead- 
ings; that  they  had  had  no  notice  that  this 
defense  would  be  made,  and  no  opportunity 
to  meet  such  a  defense.  The  court  ruled 
that  all  that  transpired  between  the  parties 
was  admissible  In  evidence,  but  that  the  of- 
fer to  prove  the  suit  was  prematurely 
brought  was  not  admissible  as  a  defense 
under  the  pleadings,  and  excluded  the  offers, 
and  Exhibit  1,  for  identification,  for  such  a 
purpose;  and  the  defendants  duly  excepted 
to  the  ruling.  The  above  offer  related  ex- 
clusively to  the  first  count" 

Exhibit  1,  referred  to  in  the  finding,  Is  as 
follows:  "Dowllng  &  Bottomley,  Masons, 
Builders,  and  Contractors.  Office:  7  Wall 
Street,  Bridgeport,  Conn.,  Oct  31,  1895.  Re- 
ceived of  Dowllng  &  Bottomley  note  for  sev- 
en hundred  dollars,  to  apply  on  contract  for 
stone  purchased  for  park  job  purchase,  said 
note  to  be  renewed  until  such  time  as  work 
Is  accepted  by  architect;  Interest  on  note  to 
be  paid  by  J.  Southey  &  Son.  J.  W.  Southey 
A  Son." 

The  errors  assigned  relate  solely  to  the  rul- 
ings as  above  stated. 

Daniel  Davenport,  for  appellants.  John  W. 
Banks  and  William  T.  Hincks,  for  appellees. 
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TORRANCE,  3.  The  question  upon  this 
appeal  1b  whether,  under  the  pleadings  In  this 
case,  the  defendants  could  avail  themselves 
of  the  fact  that  the  action  was  prematurely 
brought  At  common  law,  matter  of  this 
kind,  not  appearing  upon  the  face  of  the 
pleadings,  was  clearly  matter  in  abatement. 
"Matter  which  merely  defeats  the  present 
proceeding,  and  does  not  show  that  the  plain- 
tiff is  forever  concluded,  should,  in  general, 
be  pleaded  In  abatement"  1  Chit  PI.  446;  1 
Swift  Dig.  P.  606.  The  proceeding  will 
abate  "If  it  appear  that  the  suit  was  com- 
menced before  the  cause  of  action  had  ac- 
crued." 1  Swift  Dig.  P.  610;  1  Chit.  PL 
453;  Gould,  PI.  c.  5,  1 138.  It  was,  however, 
unusual  to  plead  such  matter  In  abatement 
because  if  it  appeared  upon  the  face  of  the 
pleadings  It  could  be  taken  advantage  of  by 
demurrer,  and,  if  it  appeared  by  the  plain- 
tiffs' evidence,  It  was  ground  for  a  nonsuit 
1  Chit  PL  453;  Gould,  PL  c.  5,  «  137,  138. 
Whether  under  the  later  practice  at  common 
law,  under  the  general  issue  In  an  action  of 
assumpsit,  the  defendant  could  offer  evidence 
to  show  that  the  suit  had  been  prematurely 
brought  Is  not  perhaps,  quite  clear.  Under 
the  issues  of  nonassumpslt  and  nil  debet 
proof  of  almost  every  defense  that  would  de- 
feat the  action  was  admissible.  Judge  Swift 
says:  "In  assumpsit  everything  that  proved 
there  was  no  right  or  debt  when  the  action 
was  commenced  might  be  given  in  evidence 
under  the  general  issue,  for  they  were  con- 
sistent with  that  plea."  1  Swift  Dig.  p. 
614.  In  another  place  (page  705)  he  says: 
"Every  special  matter  of  defense  may  be  giv- 
en In  evidence  under  the  general  Issue,  ex- 
cepting alienage  after  suit  brought  tender, 
and  the  statute  of  limitations."  It  Is  upon 
statements  of  this  kind,  In  text-books  and  re- 
ports,- that  counsel  for  the  defendants  seem 
to  rely  in  support  of  their  claim  upon  this 
appeal;  but  the  question  here  Is  not  whether 
at  common  law  the  offered  evidence  would 
have  been  admissible  under  the  general  Issue, 
but  it  is  whether,  under  our  present  system, 
such  evidence  was  admissible  under  the  plead- 
ings in  this  case,  and  we  are  of  opinion  that 
it  was  not  Under  that  system  of  pleading, 
the  defendant  In  his  answer,  Is  required  to 
state  special  matters  of  defense,  and  Is  not 
permitted  to  "give  in  evidence  matter  In 
avoidance,  or  of  defense,  consistent  with  the 
truth  of  the  material  allegations  of  the  com- 
plaint unless  in  his  answer  he  states  such 
matter  specially."  Gen.  St  8  874.  The  rules 
under  the  practice  act  (rule  4,  §  6)  also  provide 
as  follows:  "No  facts  can  be  proved  under 
either  a  general  or  special  denial,  except  such 
as  show  that  the  plaintiff's  statements  of  fact 
are  untrue.  Facts  which  are  consistent  with 
such  statements,  but  show,  notwithstanding, 
that  he  has  no  cause  of  action,  must  be  spe- 
cially alleged." 

Under  the  pleadings  in  this  case,  leaving 
out  of  view  the  answer  of  set-off  and  counter- 
claim, the  issues  were,  In  effect:    (1)  How 


much  have  tae  defendants  paid  for  freight? 
(2)  What  sum,  If  any,  have  the  defendants 
paid  for  recutting  stone?  (3)  What  is  the  cor- 
rect amount  due  for  extra  stone  furnished? 
The  defense  that  the  suit  had  been  prema- 
turely brought  was  clearly  not  within  the  is- 
sues. Whether,  if  the  defendants  had  de- 
sired to  make  that  defense,  they  should  have 
set  it  up  in  a  plea  In  abatement  or  In  an  an- 
swer, is  a  question  which  we  need  not  discuss 
nor  decide  now,  for  It  was  not  stated  nor  set 
up  either  by  plea  or  answer.  Clearly,  it  was 
"matter  In  avoidance,  or  of  defense,  consist- 
ent with  the  truth  of  the  material  allegations 
of  the  complaint"  within  the  meaning  of  the 
statute  and  the  ride,  and  It  was  not  stated  at 
all.  To  allow  the  defendants,  under  these 
pleadings,  to  avail  themselves  of  a  defense  of 
this  kind,  would  be  contrary  both  to  the  let- 
ter and  the  spirit  of  our  present  system  of 
pleading.  Under  systems  of  pleading  in  oth- 
er states  substantially  similar  to  our  own,  It 
has  been,  so  far  as  we  know,  uniformly  held 
that  a  defense  of  this  kind  which  the  defend- 
ant attempts  to  prove  by  evidence,  Is  not 
available  to  him,  unless  he  has  in  some  way 
set  It  up  In  his  pleading.  Goodrich  v.  Asso- 
ciation, 96  Ga.  803,  22  S.  E.  585;  Collette  v. 
Weed,  68  Wis.  428,  82  N.  W.  753;  Iselln  v. 
Simon,  62  Minn.  128,  64  N.  W.  143;  Elder 
v.  Rourke,  27  Or.  363,  41  Pac.  6;  Pom.  Rem. 
&  Rem.  Rights,  pars.  678,  691,  698;  1  Enc. 
PL  &  Prae.  pp.  839,  849,  and  cases  there  cit- 
ed There  is  no  error.  In  this  opinion  the 
other  judges  concurred 


(70  Conn.  169) 

NOLAN  v.  NEW  YORK,  N.  H.  ft  H.  R.  CO. 

(Supreme  Court  of  Errors  of  Connecticut     Jan. 
5,  1898.) 

Railroads— Operation  —  Negligence— Appeal— 
Kevibw— Conclusions  of  Law— Questions  of 
Fact  —  Master  and  Servant  —  Fellow  Serv- 
ant. 

1.  The  court  of  appeals  has  no  jurisdiction 
of  an  alleged  failure  of  the  court  below  to  de- 
termine the  facts  in  issue  correctly. 

2.  Whenever  the  record  presents  all  the  facts 
found  by  the  trial  court,  and  the  conclusion  is 
plainly  erroneous,  and  error  has  been  lawfully 
assigned,  it  is  a  question  of  law  so  far  as  the 
jurisdiction  of  the  court  on  appeal  is  concerned, 
and  is  reviewable. 

3.  The  judgment  on  the  special  facts  in  issue 
as  ascertained  by  the  evidence  settled  by  the 
trior  is  a  conclusion  of  law,  and  reviewable. 

4.  Where,  in  an  action  for  injuries  'caused  bv 
a  collision,  every  special  fact  from  which  the 
court  inferred  the  liability  of  the  defendant  is 
found,  including  the  rules  and  regulations 
adopted  by  defendant  railroad  company  for 
safely  operating  the  train,  and  the  finding 
shows  neglect  of  a  fellow  servant  to  obey  the 
rules,  and  the  collision  might  not  have  happen- 
ed if  they  had  been  obeyed,  and  therefore  holds 
that  defendant  is  not  liable  for  the  neglect,  and 
draws  from  the  special  facts  found  certain  in- 
ferences, the  inferences  are  reviewable  as  con- 
clusions of  law. 

5.  Defendant's  rules  were  substantially  the 
same  as  those  in  use  by  90  per  cent,  of  the 
steam  railways  in  the  United  States,  and  were 
the  best  and  safest  devised  by  the  best  rail- 
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road  talent.  They  covered  the  movement  of 
trains,  provided  for  special  orders  for  extra 
trains,  required  the  train  dispatcher  to  give  tel- 
egraphic information  of  the  meeting  places  of 
such  trains,  and  of  trains  moving  in  the  oppo- 
site direction,  as  well  as  of  regular  trains  off 
the  regular  time,  but  did  not  require  him  to  in- 
form by  telegraph  trains  moving  in  the  same  di- 
rection of  their  relative  positions,  and  to  de- 
termine whether  there  was  likelihood  that  a 
rear  train  might  overtake,  and,  if  the  rules  were 
no  obeyed,  run  into,  the  forward  train.  Hdd, 
that  defendant's  rules  fulfilled  its  legal  duty 
to  persons  on  trains  moving  in  the  same  direc- 
tion, and  the  giving  of  telegraphic  information 
to  two  particular  trains,  moving  in  the  same  di- 
rection, of  their  relative  position,  was  not  a 
duty  imposed  on  defendant  by  law. 

6.  The  court  found  as  facts  that  train  474 
consisted  of  an  engine  pushing  a  snow  plow; 
that  1411  was  over  an  hour  behind  its  schedule 
time,  and  stopped  to  attach  freight  cars  at  K., 
which  is  merely  a  siding,  where  freight  trains 
stop  occasionally;  that  474  moved  at  a  faster 
rate  of  speed  than  1411;  that  the  day  was 
very  cold,  and  the  snow  plow  threw  snow,  ren- 
dering it  difficult  for  the  lookout  stationed  on 
the  plow  to  see  ahead;  and  that  just  before  the 
accident  the  plow  was  not  throwing  much  snow, 
and  the  lookout  could  see.  Held,  that  such  con- 
ditions were  those  in  general  attending  trains 
moving  in  the  same  direction,  did  not  constitute 
an  exceptional  case  unprovided  for  by  the  gen- 
eral rules,  and  did  not  throw  on  defendant  or 
its  train  dispatcner  the  special  duty  of  keeping 
the  conductors  of  said  trains  informed  by  tele- 
graph of  their  relative  position. 

7.  It  was  not  error  to  refuse  to  sustain  the 
claim  of  law  in  the  terms  in  which  it  was 
phrased:  "That  upon  the  facts  in  evidence  the 
defendant,  having  operated  its  trains  under 
suitable  rules  and  regulations,  and  having  prop- 
erly equipped  said  trains,  had  performed  its 
entire  duty  toward  plaintiffs  intestate,  and  the 
law  imposed  no  higher  degree  of  care  than  that 
exercised  by  it." 

8.  In  Connecticut,  an  employer  is  not  liable 
for  the  injury  or  death  of  an  employe,  caused 
by  Oie  negligence  of  another  employed 

9.  Where  the  material  question  in  a  case  Is 
whether  the  ascertained  conduct  of  a  person  is 
in  law  negligent,  and  such  ascertained  conduct 
consists  of  a  single  impression  produced  in  the 
mind  of  the  trior  by  the  whole  mass  of  relevant 
testimony,  the  conclusion  of  the  trior  that  such 
conduct  is  or  is  not  negligent  in  law  is  quoad 
the  trior  a  conclusion  of  law;  but  such  con- 
clusion is,  quoad  the  power  of  the  supreme 
court  of  errors  to  review  the  trior's  inference, 
a  conclusion  of  fact. 

10.  Where,  in  an  action  for  negligence,  the 
events  on  which  the  cause  of  action  arises  are 
of  such  a  nature  that  they  can  be  fully  found 
by  a  trial  court  as  adjudicated  facts,  and  have 
been  so  found,  and  properly  appear  before  the 
supreme  court  of  errors  in  the  record,  the  infer- 
ence of  legal  liability  drawn  by  the  trial  judge  Is 
a  question  of  law,  and  reviewable  by  the  su- 
preme court  of  errors. 

Appeal  from  superior  court,  Fairfield  coun- 
ty; George  W.  Wheeler,  Judge. 

Action  by  Mary  J.  Nolan,  administratrix, 
against  the  New  York,  New  Haven  &  Hart- 
ford Railroad  Company  for  the  death  of 
plaintiffs  intestate,  caused  by  defendant's 
negligence,  in  which  defendant  made  default. 
From  a  Judgment  In  favor  of  plaintiff,  ren- 
dered on  a  motion  for  hearing  in  damages, 
defendant  appeals.     Reversed. 

The  facts  on  which  liability  Is  claimed  are 
alleged  in  the  third  and  fourth  paragraphs  of 
the  complaint,  and  are  as  follows:   "Third. 


On  the  12th  day  of  March,  A.  D.  1896,  the 
defendant,  by  Itself,  Its  servants  and  agents, 
was  operating  and  running  In  a  southerly 
direction  on  said  railroad  a  train  of  freight 
cars,  and  was  operating  and  running  on  said 
railroad,  in  the  rear  of  and  following  said 
freight  train,  a  train  which  consisted  of  a 
snow  plow  and  a  locomotive,  the  locomotive 
being  behind  the  snow  plow,  and  pushing  it 
forward,  and  then,  and  while  so  operating 
said  trains,  negligently  conducted  itself  in 
the  management  and  equipment  of  said  trains 
by  falling  to  give  proper  telegraphic  Informa- 
tion to  the  conductor  and  engineer  of  each 
of  such  trains  relative  to  the  position  of  the 
other  of  said  trains;  by  failing  to  give  proper 
orders  to  the  conductor  and  engineer  of  each 
of  said  trains;  by  running  the  said  rear  or 
snow  plow  train  at  a  high  and  dangerous  rate 
at  speed;  by  falling,  when  the  said  freight 
train,  as  hereinafter  stated,  was  left  stand- 
ing upon  the  main  track,  to  give  sufficient 
and  timely  signal  and  warning  to  the  ap- 
proaching aforesaid  snow-plow  train;  by  fall- 
ing to  have  upon  the  said  freight  train  a 
sufficient  number  of  men  to  both  do  the 
freighting  work  required  of  the  train  crew 
and  to  also  guard  against  collision;  by  fail- 
ing to  have  sufficient  and  serviceable  brakes 
upon  the  snow  plow  and  locomotive  com- 
posing the  snow-plow  train;  by  using  and 
putting  Into  said  snow-plow  train  a  plow  so 
high  and  Improperly  constructed  that  it  ob- 
structed the  engineer's  view  of  the  tracks  in 
dangerous  places  on  said  railroad,  and  while 
approaching  the  place  where  the  collision 
hereinafter  stated  occurred;  by  having  In  the 
said  snow  plow  only  such  windows  as  were 
too  small  and  inconveniently  placed  to  serve 
properly  for  lookout  purposes;  by  failing  to 
have  a  proper,  certain,  and  speedy  means  of 
signaling  from  the  snow  plow  to  the  engineer 
of  the  locomotive;  by  failing  to  exercise 
proper  supervision  of  the  running  of  said 
trains,  so  that  the  said  snow-plow  train  col- 
lided with  the  said  freight  train  at  a  place 
on  said  railroad  In  the  town  of  Kent,  near 
the  Kent  Furnace  switch,  and  as  a  result  of 
such  collision  the  plaintiff's  intestate,  Jerry 
Nolan,  received  severe  Injuries,  which  inju- 
ries were  aggravated  by  exposure  and  rough 
treatment,  made  necessary  by  the  negligence 
of  the  defendant  In  failing  to  have  upon  the 
said  snow-plow  train  a  hospital  stretcher,  as 
the  law  required.  In  consequence  of  the 
aforesaid  Injuries;  the  said  Jerry  Nolan  died. 
Fourth.  At  the  time  of  the  said  collision,  the 
said  freight  train,  with  the  exception  of  the 
locomotive,  was  standing  upon  the  main 
track,  near  the  Kent  Furnace  switch,  in  the 
town  of  Kent,— the  same  track  upon  which 
the  snow-plow  train  was  approaching.  *  The 
locomotive  of  the  freight  train  had  been 
detached,  and  was  working  on  a  side  track. 
The  said  snow-plow  train,  coming  at  a  ter- 
rific rate  of  speed,  crashed  Into  the  rear  end 
of  the  freight  train.  The  Bald  Jerry  Nolan 
was  rightfully  within  said  snow  plow,  which, 


Digitized  by 


Google 


Omul) 


NOLAN  v.  NEW  YORK,  N.  H.  &  H.  K.  00. 


117 


by  force  of  the  collision,  was  crushed  In  upon 
htm,  Inflicting  severe  Injuries." 

The  finding  states  the  facts  on  which  the 
judgment  Is  founded  as  follows: '  "(1)  On 
March  12,  1896,  the  defendant  was  a  duly- 
organized  corporation  under  the  laws  of  the 
state  of  Connecticut,  and  was  operating  its 
single-track  road  with  sidings  and  switches 
extending  from  the  city  of  Bridgeport,  in  the 
state  of  Connecticut,  to  the  city  of  Plttsfleld, 
In  the  state  of  Massachusetts,  and  forming  a 
part  of  what  Is  known  as  the  'Berkshire  Di- 
vision' of  the  defendant  (2)  At  all  of  the 
regular  stopping  places  for  trains,  with  three 
exceptions,  the  defendant  maintains  a  tele- 
graph office,  and  the  departure  of  all  trains 
from  stations  having  a  telegraph  office  Is  at 
once  telegraphed  to  New  Haven,  to  the  train 
dispatcher.  (3)  At  all  of  the  regular  stop- 
ping places  for  trains,  with  three  exceptions, 
the  defendant  maintains  a  time  board,  upon 
which  the  station  agent  places  In  large  fig- 
ures the  time  of  departure  of  each  train 
from  these  stations.  The  time  board  ap- 
prises the  conductor  and  engineer  of  each 
train  of  the  time  of  departure  of  the  train 
last  at  the  station,  and  going  In  the  same 
direction,  and  these  officials  rely  upon  such 
information  in  regard  to  the  position  of 
trains  in  advance,  in  the  absence  of  special 
order.  (4)  The  movement  of  all  trains  upon 
this  division  was  in  the  exclusive  control  of 
the  train  dispatcher  at  New  Haven.  Con- 
ductors and  engineers  and  all  officials  were 
bv-.nd  to  obey  his  orders.  He  acted  in  the 
name,  by  the  authority,  and  In  the  place,  of 
the  defendant  (5)  The  division  superinten- 
dent ordered  trains  to  run,  and  the  train  dis- 
patcher gave  the  running  orders  by  tele- 
graph. (6)  The  train  dispatcher  had  at  all 
times  the  location  of  every  train,  regular 
and  extra,  running  upon  this  division,  as 
they  passed  the  telegraphic  stations,  and 
knew  at  what  stations  or  places  each  train 
was  to  stop,  and  about  the  length  of  time 
it  would  be  required  to  stop.  (7)  Whenever 
special  orders  to  control  the  movements  of 
trains  are  necessary,  the  train  dispatcher  at 
New  Haven  sends  such  orders  by  telegraph 
to  the  operator  located  at  a  station  which 
such  train  is  approaching,  and  the  operator 
hands  a  copy  of  said  order  to  the  conductor 
and  a  copy  to  the  engineer  of  said  train. 
(8)  On  said  day  the  regular  way  freight 
known  as  '1411,'  and  so  designated  hereafter 
In  this  finding,  started  from  Great  Barring- 
ton  at  5:30  a.  m.  It  gradually  fell  behind  Its 
schedule  time,  and  at  Falls  Village  was  con- 
siderably late.  Freight  trains  are  often  late, 
and  every  one  connected  with  the  operation 
and  movement  of  defendant's  trains  knew 
this.  (9)  At  Great  Barrington  the  conduc- 
tor received  an  order  from  the  division  su- 
perintendent to  stop  at  Kent  Furnace,  and 
attach  to  1411  three  freight  cars  on  siding 
there.  (10)  Kent  Furnace  Is  between'  North 
Kent  and  Kent  and  is  nothing  but  a  rail- 
road siding,  where  freight  trains  occasion- 


ally stop,  but  only  upon  orders  from  the 
division  superintendent  There  Is  no  sta- 
tion, no  station  agent  no  telegraph,  or  time 
board  there.  There  are  only  two  other  places 
on  this  division  where  freight  trains  stop 
similar  to  this  place,  viz.  Trumbull  Ice  Pond 
and  South  Glendale.  Kent  Furnace  Is  an 
unusual  stopping  place,  not  named  upon  the 
official  time  table  in  use  by  defendant's  em- 
ployes. (11)  Freight  1411  ran  at  the  rate  of 
from  twenty  to  twenty-five  miles  an  hour,— 
the  usual  speed  of  freight  trains,— and  when 
It  left  Cornwall  Bridge  at  1028  a,  m.,  Its 
last  stopping  place,  and  the  last  station  at 
which  telegraphic  orders  could  have  been 
issued  to  It  it  was  one  hour  and  eighteen 
minutes  behind  its  regular  schedule  time. 
(12)  The  only  station  between  Cornwall 
Bridge  and  Kent  is  North  Kent  where  they 
have  no  telegraph,  and  where  1411  was  not 
required  to  stop,  and  did  not  stop,  on  this 
day.  (13)  Kent  Furnace  Is  about  seven 
miles  and  Kent  about  eight  and  one-half 
miles  from  Cornwall  Bridge.  (14)  Freight 
1411  reached  Kent  Furnace  about  10:50  a. 
m.,  and  while  the  train  remained  on  the 
main  track  the  engine  began  the  work  of 
getting  the  three  freight  cars  from  the  sid- 
ing to  the  main  track.  (15)  The  usual  running 
time  for  the  freight  train  between  Cornwall 
Bridge  and  Kent  Furnace,  where  no  stop  is 
made  at  North  Kent,  is  twenty-one  minutes, 
and  the  usual  stopping  time  to  do  the  work 
at  Kent  Furnace  is  fifteen  minutes.  (16) 
The  work  at  Kent  Furnace  on  this  morning 
would  hare  taken  the  usual  stopping  time, 
fifteen  minutes.  (17)  Between  5:30  and  6  a. 
m.  an  extra  train,  known  as  '474,'  and  here- 
after in  this  finding  so  designated,  consist- 
ing of  a  snow  plow,  locomotive,  and  tender, 
the  snow  plow  being  ahead  of  the  locomo- 
tive and  tender,  and  pushed  by  the  locomo- 
tive, left  Plttsfleld,  for  the  purpose  of  clear- 
ing the  track  of  the  defendant  of  snow. 
(18)  Train  474  ran  at  about  forty  miles  an 
hour,  and  steadily  gained  on  1411.  In  order 
that  474.  should  do  effective  work,  it  was 
necessary  that  it  run  between  thirty-five  and 
forty  miles  an  hour.  (19)  Train  474  receiv- 
ed telegraphic  orders  at  Falls  Village  to  run 
extra  to  New  Mllford.  New  Milford  Is  the 
fourth  station  below  Kent  This  gave  474 
the  right  of  the  track  to  New  Milford,  keep- 
ing ten  minutes  off  the  time  of  all  regular 
trains.  Thereafter  train  474  ran  under  this 
order,  which  was  in  accordance  with  the 
rules.  When  474  reached  a  station,  and  the 
time  board  showed  that  the  last  train  at  the 
station  departed  ten  minutes  or  more  before, 
474  might  continue  Its  run,  ,in  the  absence 
of  special  order.  (20>  Train  474  passed 
Cornwall  Bridge  at  10:52  a.  m.,  twenty-four 
minutes  behind  freight  1411,  under  the  order 
recited  In  paragraph  19,  supra.  (21)  Train 
474  knew  freight  1411  had  passed  Cornwall 
Bridge  at  1028.  (22)  Train  474,  under  the 
rules  of  defendant  had  the  right  to  proceed, 
and  under   the   order   recited   in   paragraph 
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19  was  bound  to  proceed,  and  did  so,  run- 
ning at  the  rate  of  forty-two  miles  an  hour. 
(23)  No  one  on  board  of  train  474  knew 
that  1411  had  received  orders  to  stop  at 
Kent  Furnace.  The  conductor  In  charge  and 
the  engineer  knew,  from  the  order,  that  474 
had  the  right  of  track  to  New  Milford.  (24) 
No  one  in  charge  of  or  on  1411  knew  official- 
ly that  474  was  in  the  rear.  The  conductor 
and  rear  brakeman  had  heard  the  night  be- 
fore that  474  would  be  out  in  the  morning, 
but  had  no  Information  that  474  was  in  fact 
out  No  one  on  1411  knew  the  location  of 
474  at  any  time  on  said  day.  The  conductor 
of  1411  had  cautioned  Rear  Brakeman  Hall, 
at  West  Cornwall,  the  station  just  north  of 
Cornwall  Bridge,  to  look  out  for  474,  but 
gave  him  no  further  caution  or  order.  (25) 
No  order  was  received  by  those  in  charge  of 
474  or  1411  of  the  location  of  either  of  said 
trains,  or  of  any  fact  relating  to  either  train. 
(26)  The  train  dispatcher  knew  that  474 
must  overtake  1411  either  at  Kent  Furnace 
or  on  the  track  before  reaching  Kent;  and 
all  of  the  foregoing  facts  except  those  in 
paragraphs  1,  14,  16,  and  24,  and  the  last 
two  lines  of  paragraph  IS,  were  known,  or 
ought  to  have  been  known,  to  him,  as  well 
as  those  contained  in  paragraphs  49  to  53,  in- 
clusive. (27)  The  snowt  plow  on  474  was  in 
charge  of  plaintiffs  intestate,  the  assistant 
roadmaster  of  defendant,  who  was  engaged 
in  working  the  flanges,— the  appliances  used 
in  cleaning  the  tracks,— lifting  them  when 
they  came  to  bridges,  switches,  etc.,  and 
lowering  them  thereafter.  (28)  Within  the 
front  part  of  said  snow  plow  was  a  small 
elevation  above  its  main  floor,  known  as  the 
observatory  or  cupola,  and  from  which, 
through  two  circular  windows  about  fifteen 
inches  in  diameter,  the  track  could  be  seen. 
The  snow  plow  was  so  constructed  that  it 
prevented  a  view  ahead  of  the  engine  by  the 
engineer.  (29)  Rule  104  of  said  defendant 
for  the  movement  and  operation  of  trains 
provides  that  'when  a  train  is  being  pushed 
by  an  engine,  a  flagman  must  be  stationed  in 
a  conspicuous  position  on  the  front  of  the 
leading  car,  so  as  to  perceive  the  first  sign 
of  danger,  and  Immediately  signal  the  en- 
gineman.'  (30)  The  cupola  was  designed  to 
carry  two  men,  one  to  work  the  flanges,  and 
one  to  act  as  a  lookout  (31)  Between  West 
Cornwall  and  Kent  Furnace  no  one  was  in 
the  cupola  as  a  lookout  or  flagman.  The  as- 
sistant superintendent  of  the  division  was 
in  said  cupola  watching  the  work  of  the 
plow,  for  which  purpose  he  boarded  the 
plow  at  Falls  Village.  (32)  In  the  small  com- 
partment on  the  main  floor  of  the  plow  was 
a  stove,  and  nine  men,  who  were  laborers, 
to  shovel  snow  in  case  of  a  drift  and  other 
employes  of  defendant  (33)  Said  day  was 
very  cold,  and  the  snow  plow  threw  the 
snow  considerably,  rendering  it  difficult  to 
see  ahead.  Just  before  the  accident  the 
plow  was  not  throwing  much  snow,  and  a 
lookout   could    see   through    said   two   win- 


dows. (34)  During  the  trip  from  Plttsfleld, 
an  employe,  by  direction  of  the  conductor, 
had  cleaned  the  two  windows  in  the  cupola 
every  time  474  stopped.  It  was  impossible 
to  clean  them  while  the  train  was  in  mo- 
tion, and  these  windows  had  not  been  clean- 
ed since  474  stopped  at  West  Cornwall,  eigh- 
teen minutes  before.  (35)  After  1411  stop- 
ped at  Kent  Furnace,  the  rear  brakeman, 
Hall,  went  up  the  track  to  flag  474.  Rule 
97  covered  all  the  duty  devolving  on  Hall, 
and  provides:  'When  a  scheduled  freight 
train  is  detained  at  any  of  its  usual  stops 
beyond  its  leaving  time,  when  the  rear  of 
the  train  can  be  plainly  Been  from  a  train 
moving  in  the  same  direction  at  a  distance 
of  at  least  twenty  telegraph  poles,  the  flag- 
man must  go  back  with  danger  signals  not 
less  than  fifteen  telegraph  poles,  and  as 
much  further  as  may  be  necessary  to  protect 
his  train;  but  If  the  rear  of  his  train  cannot 
be  plainly  seen  at  a  distance  of  at  least 
twenty  telegraph  poles,  or  if  it  stops  at  any 
point  that  is  not  its  usual  stopping  place,  or 
if  an  extra  train  is  stopped  at  any  point  the 
flagman  must  go  back  not  less  than  twenty 
telegraph  poles,  and,  If  his  train  should  be 
detained  until  within  ten  minutes  of  the 
time  of  a  passenger  train  moving  in  the 
same  direction,  he  must  be  governed  by  rule 
No.  99.'  The  employed  of  defendant  occa- 
sionally violated  this  rule,  and  the  conductor 
of  1411  knew  this.  Trains  sometimes  stop- 
ped so  short  a  time  that  a  strict  compliance 
with  the  rule  was  impossible  unless  the 
brakeman  was  left  behind,  which  sometimes 
occurred.  474  was  an  extra  train,  and  Hall's 
duty  under  the  rules  was  to  go  back  twenty 
telegraph  poles,  and  flag  the  same.  This 
was  a  distance  of  three  thousand  feet  the 
telegraph  poles  being  one  hundred  and  fifty 
feet  apart  Hall  went  up  the  track  about 
six  hundred  feet,  when  train  474  rounded  a 
sharp  curve.  (36)  The  assistant  superin- 
tendent saw  Hall  running  up  the  track,  and 
flagging,  as  soon  as  he  could  have  seen  from 
474;  and  when  474  was  about  six  hundred 
feet  from  Hall  he  jumped  from  the  cupola 
to  the  compartment  and  motioned  the  con- 
ductor to  stop  the  train.  The  conductor  at 
once  jumped  upon  the  cupola,  and  pulled  the 
bell  rope  twice,  but  it  did  not  ring  the  bell 
In  the  engine  cab.  This  bell  rope  connected 
with  the  engine,  and  the  engineer  relied  up- 
on it  to  warn  him  of  danger  ahead.  (37) 
The  engineer  saw  around  the  sharp  carve, 
from  the  right-hand  side  of  his  cab,  Flag- 
man Hall,  when  about  three  hundred  feet 
ahead,  and  he  at  once  did  all  that  he  could 
do  to  stop  474  by  reversing  and  applying 
brakes  to  engine  and  tender.  (38)  There 
was  no  air  brake  on  said  plow,  the  only 
brake  being  a  hand  brake.  (39)  Train  474 
slowed  down  in  running  the  nine  hundred 
feet  to  train  1411,  after  Flagman  Hall  was 
seen  It  was  running  about  twenty  miles 
an  hour  when  It  struck  the  rear  of  the 
freight  train  as  it  stood  on  the  main  track. 
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It  plunged  through  three  freight  cars  be- 
fore It  stopped.  The  collision  occurred  at 
11:02  a.  m.,  ten  minutes  after  474  passed 
Cornwall  Bridge.  (40)  As  a  result  of  the 
collision,  the  conductor  of  474  was  killed, 
some  of  the  men  In  the  compartment  were 
injured,  and  the  plaintiff's  Intestate  was  fa- 
tally Injured.  He  lived  about  two  or  three 
hours  after  the  collision,  suffering  greatly, 
and  then  died.  He  was  fifty-one  years  of 
age,  in  good  health,  and  at  the  time  of  his 
death,  and  for  some  time  before,  he  had  been 
the  assistant  roadmaster  of  the  Berkshire 
Division  of  the  defendant,  having  been  em- 
ployed on  this  division  some  thirty  years. 
(41)  Had  the  engineer  been  notified,  through 
the  bell,  of  the  flagman  ahead,  and  had  he 
then  done  all  he  could  to  have  stopped  the 
train,  the  collision  could  not  have  been 
avoided,  but  probably  its  force  and  extent 
somewhat  modified.  (42)  There  was  no  neg- 
ligence on  the  part  of  any  of  the  employes 
of  train  474,  or  of  train  1411,  except  Rear 
Brakeman  Hall.  (43)  Said  train  474  was 
properly  equipped,  and  its  appliances  in 
good  order,  except  that  it  had  no  hospital 
stretcher  on  board,  as  required  by  statute, 
and  no  air  brakes  on  the  snow  plow.  Its 
appliances  were  in  good  order,  except  the 
said  bell  cord  and  bell.  Train  1411  and  its 
appliances  were  proper,  and  In  good  order. 
(44)  The  absence  of  the  hospital  stretcher 
In  some  degree  increased  the  sufferings  of 
the  plaintiff's  Intestate,  who  had  to  be  re- 
moved on  boards  for  some  distance,  but  did 
not  cause  his  death.  (45)  Train  474  could 
have  been  stopped  in  about  fifteen  hundred 
feet,  or  the  distance  of  ten  telegraph  poles. 
(46)  Had  the  rear  brakeman  gone  back 
twenty  telegraph  poles,  and  signaled,  and 
had  those  In  the  cupola  or  on  the  engine  of 
474  seen  him,  and  done  their  duty,  the  col- 
lision would  not  have  occurred.  (46%)  The 
rear  brakeman  had  about  time  to  have  gone 
back  three  thousand  feet  after  1411  stopped 
at  Kent  Furnace,  but  not  time  enough  to 
have  returned  to  1411,  nor  to  have  returned 
within  the  ordinary  time  of  stopping  at  Kent 
Furnace.  (47)  The  rules  or  regulations  for 
the  movement  and  operation  of  trains  adopt- 
ed and  used  by  the  defendant  were  sub- 
stantially the  same  as  those  adopted  by  the 
American  Railway  Association  after  pro- 
tracted conferences,  and  revised  from  time 
to  time  at  the  semiannual  meetings  of  this 
association.  About  ninety  per  cent  of  the 
steam  railways  of  this  country  are  using 
these  rules  with  such  modifications  as 
adapt  them  to  the  particular  raUway.  (48) 
For  the  general  movement  and  operation  of 
trains  these  rules  are  the  best  and  safest 
general  rules  yet  devised  by  the  best  rail- 
road talent  of  the  country.  (49)  The  only 
protection  afforded  by  these  rules  to  trains 
474  and  1411  to  prevent  their  colliding  was 
the  rate  quoted  in  paragraph  33,  supra. 
These  rules  were  not  and  are  not  intended 
to  cover  all  emergencies.    These  call  often 


for  special  orders.  (50)  No  order  had  been 
sent  474  or  1411  when  they  should  meet, 
and  it  was  certain  they  would  meet  unless 
474  was  stopped  before  1411  reached  Kent 
It  was  part  of  the  train  dispatcher's  duty  to 
notify  trains,  not  regulated  by  the  time  ta- 
bles and  rules,  in  advance,  where  they  would 
meet  so  that  they  might  know  this  fact  and 
collisions  be  avoided.  Ordinary  care  requir- 
ed such  orders,  and  in  his  failure  to  notify 
trains  474  and  1411  of  this  he  was  negligent. 
(51)  Train  474  was  a  special  and  irregular 
train,  run  for  an  unusual  purpose,  for  the 
first  time  the  morning  in  question.  The  cir- 
cumstances of  this  case  were  unusual,  and 
present  an  emergency  which  probably  no. 
general  code  of  rules  could  provide  for,  and 
the  rules  In  question  did  not  provide  for.  It 
required  special  orders  and  special  instruc- 
tions to  trains  474  and  1411,  so  that  train  474 
should  not  collide  with  1411  between  Corn- 
wall Bridge  and  Kent  (52)  Extra  trains  are 
run  daily  over  said  division,  averaging  from 
eight  to  fifteen,  and  some  days  as  high  as 
twenty.  (53)  It  would  be  impracticable  to 
operate  extra  and  regular  trains  entirely  by 
special  orders.  In  case  of  emergency,  this 
must  be  done,  and  general  rules  cannot  cov- 
er them.  The  meeting  places  of  trains  not 
upon  the  time  table  and  of  regular  trains  off 
the  regular  time  are  provided  for  by  special 
orders,  and  not  governed  by  the  printed 
rules.  (54)  Those  in  charge  of  474  and  1411 
and  Rear  Brakeman  Hall  were  familiar  with 
the  rules,  and  knew  that  In  ordinary  cases 
the  rules,  and  not  special  orders,  would  gov- 
ern the  movement  of  all  trains  on  the  di- 
vision. The  defendant  had  exercised  or- 
dinary care  In  the  selection  of  all  of  its  em- 
ployes on  trains  474  and  1411.  (65)  On 
March  20,  1896,  the  plaintiff  was  duly  ap- 
pointed administratrix  of  the  estate  of  said 
Jerry  Nolan,  and  duly  qualified.  (56)  Writ- 
ten notice  of  a  claim  for  damages  was  made 
In  conformity  to  the  statutory  provision. 
(57)  Time  table  No.  23  and  rules  (Exhibit  B) 
is  made  a  part  of  the  record,  and  need  not 
be  printed.  Copies  of  the  same  may  be 
handed  to  the  Judges  of  the  supreme  court 
of  errors.  (58)  I  find  as  a  fact  that  these 
rules  did  not  sufficiently  provide  for  this 
emergency,  and  for  the  reasonably  safe  op- 
eration of  trains  474  and  1411.  This  emer- 
gency required  the  exercise  of  great  care  by 
the  defendant  since  the  danger  of  collision 
was  great.  (59)  I  find  as  a  fact  that  the  de- 
fendant was  negligent  In  not  providing  for 
this  emergency,  and  for  the  safe  operation 
of  trains  474  and  1411  by  special  orders  and 
instructions,  In  addition  to  the  general  rules, 
and  that  this  collision  resulted  from  the  de- 
fendant's failure  to  so  provide.  (60)  I  find 
as  a  fact  that  the  operation  of  these  trains 
under  these  general  rules  alone,  under  the 
circumstances  of  this  case,  was  not  a  suit- 
able and  Bafe  method  to  operate  these  trains. 
(61)  I  find  as  a  fact  that  the  train  dispatcher 
did  not  exercise  ordinary  care  in  not  issuing 


Digitized  by 


Google 


120 


39  ATLANTIC  REPORTER. 


(Conn. 


special  orders  for  the  reasonably  safe  move- 
ment of  these  trains.  (62)  I  find  as  a  fact 
that  the  Injury  to  plaintiff's  Intestate  result- 
ed from  the  combined  negligence  of  Rear 
Brakeman  Hall  and  of  the  defendant  (63) 
I  find  as  a  fact  that  the  defendant  did  not 
exercise  ordinary  care  In  the  movement  and 
operation  of  trains  474  and  1411.  (64)  I  find 
as  a  fact  that  the  plaintiff's  Intestate  was 
not  guilty  of  any  negligence  contributing  to 
his  Injury  or  death." 

The  finding  also  states  the  defendant's 
claims  of  law,  as  follows:  "(1)  That,  if  the 
collision  occurred  through  the  negligence  of 
Rear  Brakeman  Hall,  the  plaintiff  was  en- 
titled to  nominal  damages  only,  because  No- 
lan, the  plaintiff's  intestate,  and  said  rear 
brakeman,  were  fellow  servants.  (2)  That, 
upon  the  facts  In  evidence,  the  defendant, 
having  operated  Its  trains  under  suitable  rules 
and  regulations,  and  having  properly  equip- 
ped said  trains,  had  performed  its  entire  duty 
towards  plaintiff's  intestate,  and  the  law  im- 
posed no  higher  degree  of  dare  than  that  ex- 
ercised by  it  The  court  sustained  the  de- 
fendant's first  claim,  and  did  not  pass  upon 
its  second  claim,  except  to  find  as  a  matter 
of  fact  from  the  evidence  submitted  that  the 
defendant  did  not  exercise  ordinary  care 
in  the  operation  of  these  trains,  and  that 
ordinary  care  required  additional  precau- 
tions by  way  of  special  orders  to  those  pro- 
vided in  the  rules  for  the  reasonably  safe 
operation  of  these  trains." 

The  defendant  assigns  as  reasons  of  ap- 
peal error  in  the  ruling  on  Its  second  claim 
of  law,  and  error  in  Inferring,  from  the  facts 
found,  the  conclusions  stated  In  paragraphs 
58  and  63  of  the  finding,  and  error  in  certain 
of  the  conclusions  of  fact  from  the  testi- 
mony given  on  the  trial,  a  copy  of  which 
testimony  Is  certified,  and  made  a  part  of 
the  appeal  record. 

Goodwin  Stoddard  and  William  D.  Bishop, 
Jr.,  for  appellant.  John  Oullinan,  Jr.,  and 
Thomas  M.  Cullinan,  for  appellee. 

HAMERSLEY,  J.  The  finding  of  facts  up- 
on which  judgment  Is  founded  contains  a 
statement  in  detail  of  inferences  produced 
in  whole  or  In  part  by  weighing  evidence, 
and  the  credit  to  be  given  witnesses,  and 
also  of  the  conclusions  drawn  from  these  In- 
ferences. The  former  are  called  "facts,"  as 
denoting  adjudicated  facts,  which  can  only 
be  retried  by  an  appellate  co.urt  having  Ju- 
risdiction In  the  trials  of  such  facts.  This 
court  does  not  have  appellate  jurisdiction  of 
that  nature.  The  superior  court  is  the  court 
of  last  resort  for  that  purpose;  and  Its  ad- 
judication of  such  facts,  in  the  exercise  of 
original  or  appellate  jurisdiction.  Is  the  end 
of  litigation,  unless,  in  the  process  of  adjudi- 
cation, it  has  violated  some  rule  or  principle 
of  law.  Styles  v.  Tyler,  ,64  Conn.  432,  30 
Atl.  166;  Thresher  v.  Dyer,  69  Conn.  404, 
408,  37  AtL  979.    The  alleged  failure  to  de- 


termine such  facts  correctly  Is  Improperly 
assigned  In  the  appeal  as  error,  and  cannot 
be  considered.  The  request  of  counsel  for 
the  certification  of  testimony  In  support  of 
such  claimed  errors  is  an  abuse  of  the  pro- 
visions in  respect  to  certifying  evidence. 
Thresher  v.  Dyer,  supra.  The  latter— that 
Is,  conclusions  drawn  from  such  facts— are 
also  called  facts,  but  with  a  much  broader 
signification.  Including  all  issues  that  the 
line  separating  the  province  of  the  jury  from 
that  of  the  judge  in  a  jury  trial  practically 
leaves  to  the  jury.  The  word  "fact"  used 
In  this  broad  sense,  does  not  accurately  de- 
note matters  not  reviewable  by  this  court. 
In  defining  facts  as  denoting  those  ques- 
tions practically  within  the  province  of  & 
jury,  we  are  controlled,  not  only  by  estab- 
lished practice,  but  by  the  constitutional 
provision  forbidding  any  violation  of  the 
political  "right  of  trial  by  jury."  In  defining 
facts  as  denoting  questions  not  reviewable 
by  this  court,  we  are  controlled  by  "the  pri- 
mary distinction  drawn  by  the  constitution 
between  the  jurisdiction,  original  and  ap- 
pellate, of  courts  for  the  full  trial  and  ad- 
judication of  causes,  and  the  jurisdiction  of 
a  court  of  last  resort  for  correcting  errors 
in  law  which  may  have  intervened  in  the 
course  of  a  trial."  Atwater  v.  News  Co.,  67 
Conn.  604,  526,  84  Atl.  871.  "The  true  dis- 
tinction, as  drawn  under  our  system  of  Juris- 
prudence, in  connection  with  this  provision 
of  the  constitution,  between  facts  that  the 
trial  court  must  find  from  the  testimony, 
and  the  application  of  principles,  of  law 
based  upon  such  facts,"  includes  "questions 
of  la\.,"  as  distinguished  from  "questions 
of  fact,"  In  a  Jury  trial,  but  is  not  fully  ex- 
pressed by  that  distinction.  While  the  ju- 
risdiction of  this  court  may  be  affected  in 
its  practical  operation  by  existing  procedure 
or  practice,  the  jurisdiction  itself  "Is  co-ex- 
tensive with  the  judicial  power  of  the  state 
In  all  matters  wherein  legal  principles— that' 
Is,  rules  of  law  or  principles  of  equity—ap- 
pear to  have  been  erroneously  or  mistakenly 
determined  by  a  trial  court"  Styles  v.  Ty- 
ler. 64  Conn.  454,  30  Atl.  172. 

The  limitations  of  procedure  formerly  exist- 
ing, in  connection  with  the  practice  followed 
In  view  of  that  procedure,  prevented  In  some 
instances  the  full  exercise  of  our  jurisdiction, 
and  the  conclusions  of  'trial  courts,  because 
not  presented  in  such  manner  as  to  be  review- 
able under  existing  procedure  and  practice, 
have  been  spoken  of  in  language  appropriate 
enough  for  the  purpose,  as  questions  of  fact 
But  whenever  the  record  before  us  has  legally 
presented  all  the  facts  found  by  the  trial 
court  as  the  basis  of  its  Judgment,  and  the 
conclusion  drawn  from  those  facts  has  been 
plainly  erroneous,  and  such  error  has  been 
lawfully  assigned,  we  have  uniformly  held 
such  conclusion,  although  for  some  purposes  it 
might  be  called  a  question  of  fact  to  be, 
quoad  the  jurisdiction  of  this  court  a  ques- 
tion of  law;  L  e.  it  is  reviewable.    When  the 
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finding  of  facta  states  evidence  so  that  the 
conclusion  must  be  reached  by  weighing  evi- 
dence, the  finding  is  essentially  a  report  of 
evidence,  and  not  a  statement  of  facts  adjudi- 
cated; and  the  question  of  legal  inference 
from  facts  that  may  be  involved  is  Irregularly 
presented.  Gorbin  v.  American  Mills,  27  Conn. 
274,  278.  In  Bloodgood  v.  Beecher,  35  Conn. 
469,  the  Judges  were  equally  divided  upon  the 
question  whether,  upon  the  finding  of  facts  in 
that  case,  the  intention  of  a  mortgagor  to  pre- 
fer the  mortgagee  to  his  other  creditors  could 
be  drawn  by  this  court  as  a  conclusion  of  law; 
Hinmon,  C.  J.,  and  Park,  J.,  holding  that  it 
could  not,  and  Butler  and  Carpenter,  JJ.,  hold- 
ing that  it  could.  The  case  was  decided  by 
the  second  vote  of  the  Chief  Justice.  In  Mead 
v.  Noyes,  44  Conn.  487,  the  trial  court,  in  an 
action  of  replevin,  spread  upon  the  record 
the  facts  from  which  it  drew  its  conclusion 
that  the  plaintiff  was  the  owner  of,  and  en- 
titled to  immediate  possession  of,  the  property 
replevied.  Upon  motion  in  error,  this  court 
reversed  the  judgment,  because  the  conclusion 
from  the  facts  found  was  an  error  in  law. 
In  Hayden  v.  Allyn,  55  Conn.  280,  280, 11  Atl. 
34,  Jndge  Loomis,  speaking  for  the  court,  laid 
down  the  broad  principle  that  whenever,  in 
trials  to  the  court,  the  Judge  has  fully  weighed 
the  testimony,  and  passed  upon  the  credit  of 
witnesses,  and  specifically  found,  as  the  ba- 
sis of  his  Judgment,  tbe  Inferences  .produced 
by  the  testimony,  so  that  the  evidence  "had 
exhausted  Itself  In  producing  the  facts  thus 
found,  nothing  remained  but  for  the  court,  in 
the  exercise  of  Its  legal  judgment,  to  draw 
Its  Inferences  from  the  facts";  and  "In  Such 
a  case  the  conclusion  of  the  court  can  always 
be  reviewed  by  the  appellate  court.  An  er- 
roneous conclusion  Is  an  error  of  law,  and  not 
an  error  in  an  Inference  of  fact."  This  prin- 
ciple was  deliberately  affirmed  in  Tyler  v.  Wad- 
dingham,  58  Conn.  375,  388,  20  Atl  335,  and 
applied  to  a  special  finding  of  facts,  from 
which  was  drawn  the  conclusion  that  the 
plaintiff,  at  the  time  of  making  a  contract 
with  a  partnership,  elected  to  give  exclusive 
credit  to  a  single  partner.  In  Ward  v.  Ward, 
58  Conn.  188,  197,  22  Atl.  149,  the  principle 
is  recognized  as  established,  although  Its  appli- 
cation in  that  case  is  treated  with  some  subtle- 
ty. The  principle  may  at  times  be  misap- 
plied, but  a  mistake  of  this  kind  cannot  shake 
its  authority.  It  is  not  only  supported  by 
the  true  ratio  decidendi  of  a  long  line  of  de- 
cisions, but  is  imbedded  In  the  very  struc- 
ture of  our  system  of  Jurisprudence.  Settling 
tbe  credit  of  witnesses,  weighing  evidence,  as- 
certaining the  truth  from  conflicting  testi- 
mony or  incongruous  evidential  facts,  this  is 
the  peculiar  province  of,  and  under  our  sys- 
tem within  the  exclusive  jurisdiction  of,  trial 
courts;  and  a  mistake  In  the  Inference  pro- 
duced by  such  means  is  an  error  jn  fact. 
When  such  facts  are  adjudicated,  a  mistake  in 
drawing  the  legal  inference— i.  e.  in  applying 
tbe  law  to  the  facts  found— is  an  error  in  law. 
The  application  of  this  principle  has  been 


hampered,  and  its  meaning  somewhat  obscur- 
ed, through  inadequate  and  uncertain  meth- 
ods for  bringing  into  action  the  jurisdiction  of 
this  court  Sometimes  the  conclusion  of  a 
trial  court  from  conceded  facts  is  so  clearly 
right  that  practically  no  question  is  present- 
ed; and  in  such  cases  we  have  said  that  the 
conclusion  is  one  of  fact,  properly  decided; 
yet  if  in  such  cases  the  conclusion.  Instead  of 
being  clearly  right,  had  been  a  palpable  non 
sequltur,  we  would  have  reviewed  it  as  a 
question  of  law,  unless  the  question  were  ir- 
regularly presented.  But  more  frequently  the 
alleged  error  in  a  conclusion  from  conceded 
facts  has  been  irregularly  presented,  either 
through  mistake  in  making  up  the  record,  or 
through  defect  In  methods  for  obtaining  a  rec- 
ord which  should  properly  present  the  ques- 
tion; and  In  such  cases  we  have  said  that  tbe 
conclusion  is  one  of  fact,  not  reviewable. 
Such  indeterminate  use  of  the  phrase  "ques- 
tion of  fact"  or  "conclusion  of  fact"  must  be 
taken  in  connection  with  the  circumstances  of 
each  case,  and  cannot  be  treated  as  precisely 
distinguishing  tbose  conclusions  which  are  to 
be  treated  as  facts  In  respect  to  the  jurisdic- 
tion of  this  court,  nor  as  modifying  the  set- 
tled principle  that  the  unwarranted  conclusion 
of  a  trial  court  In  drawing  Its  lnferenoe  from 
the  special  facts  which,  In  compliance  with 
existing  law  of  proceduie,  It  has  found  for  the 
purpose  of  drawing  that  Inference,  is  essen- 
tially an  error  In  law. 

For  many  years,  and  especially  since  1879, 
the  legislature  has  endeavored,  by  means  of 
various  statutes,  to  modify  the  law  of  pro- 
cedure so  as  to  require  a  trial  court  to  place 
upon  record  the  special  facts  on  which  its 
judgment  is  founded,  and  to  enable  this  court 
to  exercise  Its  full  jurisdiction  In  reviewing 
tbe  legal  judgment  of  a  trial  court  In  drawing 
Its  Inference  from  conceded  facts.  Such  legis- 
lation has  considerably  enlarged  the  facilities 
for  exercising  the  jurisdiction  of  this  court. 
The  effect  of  this  legislation  has  been  the  sub- 
ject of  frequent  consideration,  and  the  main 
general  conclusions  reached  are  summarized 
In  Thresher  v.  Dyer,  supra,  and  Winsted  Ho- 
siery Co.  v.  New  Britain  Knitting  Co.,  69  Conn. 
565,  575,  38  Atl.  311.  In  the  latter  case  we 
say:  "The  Judgment  or  ultimate  conclusion 
of  a  court  upon  the  special  facts  in  issue,  as 
ascertained  from  the  evidence  and  settled  by 
the  trior,  is  a  conclusion  of  law,  and,  as  such, 
reviewable  by  this  court;  and  this  is  true 
whether  such  facts  are  settled  by  a  special 
verdict  of  a  jury  or  by  a  special  finding  of  a 
Judge;"  and  referring  to  the  changes  In  pro- 
cedure: "We  think  that  the  result  of  this  leg- 
islation Is  that  In  cases  tried  to  the  court  the 
judge  1b  now  authorized,  and  upon  request  re- 
quired, to  find  and  state  In  a  special  finding 
the  facts  adjudicated  by  him  in  reaching  his 
ultimate  conclusion,  including  all  specific  facts 
which,  when  so  adjudicated,  must  determine 
the  ultimate  conclusion  and  subordinate  con- 
clusions Involved  therein,  by  force  of  settled 
rules  and  principles  of  law.    The  Judgment 
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rendered  on  such  an  adjudication  of  facta  la 
simply  the  voice  of  the  law  declaring  the  legal 
effect  of  the  facts  adjudicated." 

These  considerations  must  control  the  dis- 
position of  the  claim  made  In  the  case  before 
us,  that  the  conclusions  we  are  asked  to  re- 
view are  conclusions  of  fact,  and  not  of  law. 

It  appears  that  the  defendant  operated  a 
single-track  railroad;  that  train  474  (an  ex- 
tra train),  following  train  1411  (a  regular  way 
freight),  ran  Into  the  latter  train,  which  had 
stopped  to  attach  some  freight  cars  standing 
on  a  aiding;  and  In  the  collision  one  Jerry 
Nolan,  the  plaintiff's  Intestate,  was  killed. 
Every  special  fact  from  which  the  trial  court 
inferred  the  liability  of  the  defendant  for  the 
injury  is  found,  including  the  rules  and  regu- 
lations adopted  by  the  defendant  for  safely 
operating  these  trains.  The  finding  shows  the 
neglect  of  one  Hall,  the  rear  brakeman  of 
train  1411,  to  obey  the  roles  provided  for  the 
protection  of  his  train  under  such  circumstan- 
ces, and  that  the  collision  might  not  have 
happened  if  the  rules  had  been  obeyed,  bat 
also  shows  that  Nolan  and  Hall  were  fellow 
workmen;  and  the  trial  court  therefore  holds 
that  the  defendant  is  not  liable  for  this  neg- 
lect The  question  of  liability  Is  not  other- 
wise affected  by  the  relation  of  master  and 
servant  The  complaint  does  not  allege  that 
this  relation  existed  between  Nolan  and  the 
defendant,  and  claims  nothing  by  reason  of 
that  relation,  but  charges  the  defendant  with 
negligently  conducting  Itself  In  the  manage- 
ment of  said  trains;  and  the  only  allegations, 
so  far  as  Is  material  under  the  finding,  of  acts 
constituting  such  negligent  conduct  are:  "By 
failing  to  give  proper  telegraphic  information 
to  the  conductor  and  engineer  of  each  of  such 
trains  relative  to  the  position  of  the  other  of 
said  trains,"  and  "by  falling  to  exercise  proper 
supervision  of  the  running  of  said  trains,"  so 
that  train  474  ran  Into  train  1411,  and,  as  a 
result  of  the  collision,  said  Nolan,  who  was 
rightfully  on  the  former  train,  was  killed. 
The.  trial  court  draws  from  the  special  facts 
found  the  following  Inferences:  That  the  rules 
and  regulations  of  the  defendant  "did  not  suf- 
ficiently provide  for  this  emergency  (i.  e.  the 
operation  of  the  trains  in  the  manner  as 
found),  and  for  the  reasonably  safe  operation 
of  trains  474  and  1411;  *  *  *  that  the  de- 
fendant was  negligent  In  not  providing  for 
the  emergency  (1.  e.  the  operation  of  the  trains 
as  found),  and  for  the  safe  operation  of  trains 
474  and  1411,  by  special  orders  and  Instruc- 
tions, in  addition  to  the  general  rules;  •  •  * 
that  the  operation  of  these  trains  under  these 
general  rules  alone,  under  the  circumstances 
of  this  case  (i.  e..  the  special  facts  as  found), 
was  not  a  suitable  and  safe  method  to  operate 
these  trains;  *  *  *  that  the  train  dispatch- 
er did  not  exercise  ordinary  care  in  not  issu- 
ing special  orders  for  the  reasonably  safe 
movement  of  these  trains;  *  •  •  that  the 
injury  to  plaintiffs  intestate  resulted  from  the 
combined  negligence  of  Rear  Brakeman  Hall 
and  of  the  defendant;    •    •   •   that  the  de- 


fendant did  not  exercise  ordinary  care  In  the 
movement  and  operation  of  trains  474  and 
1411."  These  inferences  are  reviewable  as 
conclusions  of  law.  It  is  true  that  in  stating 
the  inferences,  the  trial  Judge  says,  "I  find 
as  a  fact"  etc,  but  this  Is  immaterial.  It  is 
the  duty  of  the  trial  Judge  to  find,  as  facts 
within  the-  peculiar  province  of  a  trial  court, 
those  Inferences  which  are  controlled  by  the 
weighing  of  evidence  and  the  credit  given  to 
witnesses.  It  is  also  his  duty  to  find  his  con- 
clusions drawn  from  these  inferences  of  fact; 
and,  In  a  certain  sense,  these  latter  are  find- 
ings of  fact  but  they  are  conclusions  review- 
able by  this  court,  and  the  name  given  them 
does  not  alter  their  intrinsic  character  of  con- 
clusions reviewable  for  error  In  law. 

We  think  the  court  below  erred  In  reach- 
ing these  conclusions.  They  are  all  drawn 
In  support  of  the  claim  set  up  in  the  com- 
plaint that  the  defendant  violated  the  legal 
rights  of  the  plaintiff's  Intestate,  because  It 
failed  to  exercise  proper  supervision  of  the 
running  of  said  trains,  and  because  it  failed 
to  give  telegraphic  information  to  the  con- 
ductor of  each  train  relative  to  the  position 
of  the  other.  The  supervision  of  the  trains 
(unless  as  involved  in  the  failure  to  give 
telegraphic  Information)  is  to  be  found  in 
the  rules  for  the  movement  of  the  trains. 
These  rules  are  before  us.  They  are  sub- 
stantially the  same  as  those  in  use  by  about 
90  per  cent  of  the  steam  railways  of  this 
country;  and  the  trial  court  finds  that  "for 
the  general  movement  and  operation  of 
trains,  these  rules  are  the  best  and  safest 
general  rules  yet  devised  by  the  best  rail- 
road talent  of  the  country."  There  Is  noth- 
ing in  the  record  that  calls  for  a  review  of 
this  finding.  For  the  purposes  of  this  case, 
we  assume  the  conclusion  to  be  correct 
These  rules  cover  the  movement  of  regular 
and  extra  trains.  They  provide  for  special 
orders  for  starting  extra  trains.  They  re- 
quire the  train  dispatcher  to  give  telegraphic 
information  of  the  meeting  place  of  such 
trains,  and  of  trains  moving  in  the  opposite 
direction,  as  well  as  of  regular  trains  off  the 
regular  time.  But  they  do  not  require  him 
to  inform,  by  telegraph,  trains  moving  In 
the  same  direction  of  their  relative  position, 
and  for  that  purpose  to  keep  In  mind  the 
position  of  ail  such  trains,  so  as  to  decide, 
as  they  approach  each  station,  whether  there 
is  a  likelihood  that  a  rear  train  may  over- 
take, and,  tf  the  rules  are  not  obeyed,  run 
Into,  the  forward  train.  On  the  contrary, 
they  are  drawn  upon  the  theory  that  such 
telegraphic  supervision  of  trains  moving  In 
the  same  direction,  in  view  of  all  the  con- 
ditions involved  In  operating  a  single-track 
road,  tends  rather  to  lessen  than  Increase 
the  safety  secured  by  the  rules  adopted  rel- 
ative to  the  movement  of  such  trains.  The 
soundness  of  this  theory  has  received  Ju- 
dicial sanction.  Enright  v.  Railway  Co.,  93 
Mich.  409,  413,  53  N.  W.  536;  Railroad  Co. 
v.  Neer,  31  111.  App.  126,  134.    In  the  latter 
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case  some  self-evident  reasons  are  given. 
We  think  In  this  respect  the  rules  of  the  de- 
fendant do  not  violate  its  legal  duty,  and 
that  their  compliance  or  noncompliance  with 
that  duty,  under  a  given  state  of  facts  (not- 
withstanding many  cases  hold  that  such 
question  must  be  submitted,  with  instruc- 
tions more  or  less  precise,  to  a  jury,  by  force 
of  the  law  defining  the  province  of  a  Jury), 
is  essentially  an  Inference  of  law,  and,  when 
drawn  by  a  trial  court,  Is  reviewable  by 
this  court  So  far,  therefore,  as  the  proper 
supervision  of  trains  474  and  1411  depend- 
ed on  the  adoption  of  adequate  rules  for  the 
safe  operation  of  those  trains,  the  only  legal 
inference  from  the  facts  found  is  that  the 
defendant  did  not  fall  to  exercise  proper 
supervision  of  the  running  of  these  trains. 
The  failure  to  give  trains  474  and  1411 
telegraphic  Information  of  their  relative  po- 
sitions Is  found  as  a  fact,  and  the  conclusions 
of  the  trial  court  are  simply  an  inference 
from  this  fact,  in  connection  with  other 
facts  found,  that  the  defendant,  by  this 
means,  had  violated  the  legal  rights  of  the 
plaintiffs  intestate.  In  other  words,  the  in- 
ference is  one  of  legal  liability,  and  affirms 
that  the  law  which  defines  the  duties  of  rail- 
road corporations,  and  the  rights  of  persons 
lawfully  on  their  trains,  Imposed  upon  the 
defendant  the  duty  of  giving  such  telegraph- 
ic Information,  and  gave  to  the  plaintiffs 
intestate  the  correlative  right  to  have  such 
information  given.  The  validity  of  this  in- 
ference Is  really  determined  in  the  disposal 
of  the  claim  that  the  rules  of  the  defendant 
did  not  fulfill  its  legal  obligation  In  the  su- 
pervision of  those  trains  under  the  circum- 
stances of  the  case;  1.  e.  the  facts  as  found. 
The  rules  do  not  require  such  Information 
to  be  given,  because  giving  such  Informa- 
tion in  all  Instances  Involving  like  condi- 
tions would  tend  to  danger,  rather  than  to 
safety.  A  railroad  corporation,  in  operating 
its  road  as  a  quasi  public  highway,  Is  en- 
gaged In  a  business  dangerous  to  human  life, 
and  Is  exercising  for  its  private  benefit  a 
franchise  granted  by  the  state,  on  condition 
that  it  transport  such  members  of  the  pub- 
lic as  have  lawful  occasion  to  use  the  high- 
way with  every  precaution  for  their  safety 
that  public  policy,  as  fixed  by  legislation 
or  recognized  by  adjudication,  requires.  For 
these  reasons,  the  law  Imposes  upon  the 
corporation  a  duty  to  use  such  precautions. 
That  duty  it  owes  to  each  person  lawfully 
on  its  trains;  and  this,  Independently  of  any 
special  duty  arising  from  a  contract  of  car- 
riage or  employment  McAdam  v.  Electric 
Co.,  67  Conn.  445,  447,  35  Atl.  S41.  Each 
person  lawfully  on  a  train  has  a  right  to 
the  protection  of  such  precaution,  and  is  en- 
titled to  damages  for  any  injury  done  him  in 
violation  of  this  right  In  holding  that  the 
rales  for  the  supervision  of  trains  under 
conditions  like  those  attending  the  trains  In 
question  fulfilled  £he  legal  duty  of  the  de- 
fendant In  this  respect  and  that  public  pol- 


icy does  not  require  these  rules  to  prescribe 
giving  telegraphic  Information  in  the  man- 
ner claimed,  we  necessarily  hold  that  giving 
such  information  to  these  particular  trains 
on  the  day  specified  is  not  a  precaution  re- 
quired by  public  policy,  and  is  not  a  duty 
imposed  upon  the  defendant  by  law,  and 
therefore  a  failure  to  give  such  information 
did  not  violate  any  legal  right  of  the  plain- 
tiffs Intestate. 

But  the  claim  is  made  that  the  conditions 
attending  trains  474  and  1411  differed  essen- 
tially from  the  conditions  in  general  attend- 
ing trains  moving  In  the  same  direction,  and 
differed  so  essentially  as  to  constitute  an  ex- 
ceptional case  or  emergency,  unprovided  for 
by  the  general  rules,  and  of  a  character  so 
peculiar  to'  Itself  as  to  throw  upon  the  de- 
fendant or  its  vice  principal,  the  train  dis- 
patcher, the  duty  of  acting,  in  view  of  all 
these  exceptional  circumstances,  as  a  man  of 
ordinary  prudence  should  act;  that  the  trial 
court  has  found  that  the  train  dispatcher  did 
not  so  act;  and  that  such  a  finding  can  never 
be  reviewed  by  this  court  This,  in  truth,  Is 
the  real  ground  of  the  judgment  and  the  very 
gist  of  the  question  before  us.  We  think  the 
conditions  attending  trains  474  and  1411  did 
not  differ  essentially  from  those  in  general 
attending  trains  moving  in  the  same  direc- 
tion, and  did  not  create  an  exceptional  case 
or  emergency  unprovided  for  by  the  rules; 
and  that  the  finding  of  such  emergency  by  the 
trial  court  is  an  inference  from  the  special 
facts  found  reviewable  by  this  court  The 
conditions  in  general  attending  trains  moving 
in  the  same  direction  under  the  rules,  with- 
out telegraphic  information  of  their  relative 
position,  includes:  All  trains,  regular  and  ex- 
tra, made  up  In  all  ways,  even  to  a  single  en- 
gine; trains  off  their  regular  time,  way 
freights  being  commonly  behind  time;  stop- 
ping places  for  trains  which  are  used  only  oc- 
casionally and  not  at  regular  Intervals;  trains 
moving  at  all  times  of  day  and  night,  and  in 
all  conditions  of  weather  and  atmosphere; 
trains  moving  at  various  rates  of  relative 
speed.  The  special  facts  found  from  which, 
apparently,  the  Inference  of  an  exceptional 
case  or  emergency  Is  drawn,  are  the  following: 
Train  474  consisted  of  an  engine  pushing  a 
snow  plow.  Train  1411  was  upward  of  an 
hour  behind  its  schedule  time.  Train  1411 
stopped  to  attach  three  freight  cars  at  Kent 
Furnace,  which  Is  merely  a  siding  where 
freight  trains  stop  occasionally  and  at  irregu- 
lar Intervals.  The  rear  train,  when  in  mo- 
tion, moved  at  a  faster  rate  of  speed  than  the 
forward  train.  The  day  was  very  cold,  and 
the  snow  plow,  threw  snow  considerably,  ren- 
dering it  difficult  for  the  lookout  stationed  on 
the  snow  plow  to  see  ahead.  Just  before  the 
accident  the  plow  was  not  throwing  much 
snow,  and  the  lookout  could  see.  We  think 
the  conditions  shown  by  these  special  facts, 
considered  by  themselves  or  In  connection 
with  all  the  special  facts  found,  are  within 
the  conditions  In  general  attending  trains  ruov- 
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Ing  m  the  same  direction;  do  not  constitute 
an  exceptional  case  or  emergency  unprovided 
for  by  the  general  rules;  and  did  not  throw 
upon  the  defendant  or  Its  train  dispatcher  the 
special  duty  of  keeping  the  conductors  of 
those  trains  Informed  by  telegraph  of  their 
relative  position.  No  other  inference  can  be 
legally  drawn  from  the  facts.  A  conclusion 
from  conceded  facts  drawn  by  a  court  in  the 
exercise  of  its  legal  judgment,  and  controlled 
by  the  assumption  that  two  and  two  make 
five,  is  Just  as  truly  an  error  in  law  as  If  it 
were  controlled  by  the  assumption  that  an  or- 
dinary breach  of  contract  calls  for  exemplary 
damages.  In  the  present  case  the  error  is  not 
of  this  palpable  kind.  As  a  matter  of  first 
Impression,  there  is  room  for  hesitation  and 
doubt;  but,  upon  full  consideration,  it  seems 
to  us  that  the  legal  inference  is  clear,  and 
that,  In  reaching  Its  conclusion,  the  court  be- 
low, unless  influenced  by  the  error  Involved 
in  its  Inference  that  the  rules  adopted  were 
inadequate,  has  failed  to  apply  to  the  facts 
those  settled  principles  of  sound  reasoning 
whose  recognition  and  application  are  termed 
the  soul  of  the  law. 

The  plaintiff  relies  mainly  upon  the  recent 
case  of  Sprague  v.  Railroad  Co.,  68  Conn. 
345,  36  Atl.  TO1.  In  that  case  the  plain- 
tiff's Intestate  was  a  servant  of  the  defendant, 
and  was  killed  in  a  collision  between  his  train 
and  the  train  moving  In  the  opposite  direc- 
tion, caused  by  the  misconduct  of  the  conduct- 
or of  the  opposite  train.  The  complaint  char- 
ged the  defendant  with  liability  on  account  of 
its  violation  of  lfs  duty  as  master  in  employ- 
ing the  conductor  at  fault  to- run  this  train, 
knowing  him  to  be  Incompetent  Any  other 
violation  of  duty  on  the  part  of  the  defend- 
ant was  inseparably  entangled  with  this,  the 
real  ground  of  the  action.  The  main  ques- 
tion considered  was  one  of  law  as  to  the  use 
of  the  admissions  of  a  demurrer  overruled  up- 
on a  hearing  in  damages.  Aside  from  this, 
our  decision  turned  wholly  upon  the  question 
whether,  upon  the  facts  as  stated,  we  could 
find  error  In  the  conclusions  of  the  trial  court 
that  the  conductor  was  incompetent;  that  the 
defendant  knew  or  ought  to  have  known  that 
he  was  incompetent,  and  with  this  knowledge 
placed  him  in  charge  of  the  train  where  his 
incompetency  caused  the  injury.  Here  the 
inference  of  legal  liability  from  the  conclu- 
sions of  fact  as  stated  was  unquestioned.  The 
finding  shows  that  these  conclusions  were  not 
inferred  from  subordinate  specific  facts  found, 
but  depended  In  part  upon  the  weighing  of 
evidence  and  credit  given  to  witnesses.  This 
sufficiently  appears  in  the  opinion,  but  more 
clearly  In  the  record,  which  is  not  printed  in 
the  report.  We  held  that  such  conclusions 
were  plainly  conclusions  of  fact,  within  the 
province  of  the  trial  court.  No  question  was 
presented  as  to  a  conclusion  from  specific 
facts  found  where  such  conclusion  Is  clearly 
a  non  sequitur.  The  defendant  claimed  that 
the  question  of  Its  violation  of  a  legal  duty,  by 
reason  of  the  insufficiency  of  its  railroad  man- 


agement, was  a  pure  question  of  law.  In  re- 
ferring to  this  claim,  the  opinion  holds  the 
question  to  be  irrelevant  to  the  case  in  hand, 
and  that,  if  the  principle  claimed  Is  sound,  it 
cannot  control  emergencies  which  no  system 
of  rules  can  anticipate  and  provide  for.  It  Is 
in  this  connection  that  the  language  specially 
relied  on,  relative  to  emergencies,  Is  used. 
The  language  must  be  read  in  this  connection, 
and  In  view  of  the  circumstances  of  the  case 
then  before  us.  So  read,  the  language  does 
not  establish  any  principle  Inconsistent  with 
the  views  expressed  In  the  present  case. 

After  stating  the  specific  facts  found  and 
the  conclusions  from  those  facts  (which  state- 
ment is  strictly  a  part  of  the  judgment,  spe- 
cially setting  forth  the  facts  on  which  It  is 
founded),  the  finding  states  that  the  defendant 
claimed,  as  a  matter  of  law,  "that,  upon  the 
facts  in  evidence,  the  defendant,  having  op- 
erated its  trains  under  suitable  rules  and  reg- 
ulations, and  having  properly  equipped  said 
trains,  had  performed  Its  entire  duty  towards 
plaintiff's  intestate,  and  the  law  Imposed  no 
higher  degree  of  care  than  that  exercised  by 
it";  and  that  the  court  did  not  pass  upon  this 
claim  "except  to  find  as  a  matter  of  fact,  from 
the  evidence  submitted,  that  the  defendant 
did  not  exercise  ordinary  care  in  the  operation 
of  these  trains,  and  that  ordinary  care  requir- 
ed additional  precautions,  by  way  of  special 
orders,  to  those  provided  in  the  rules  for  the 
reasonably  safe  operation  of  these  trains." 
The  trial  court  did  not  err  in  refusing  to  sus- 
tain this  claim  of  law  In  the  terms  in  which 
it  is  phrased,  but  it  did  err  in  Inferring  from 
the  specific  facts  found  that  it  was  the  legal 
duty  of  the  defendant  to  give  the  telegraphic 
Information  mentioned;  and,  for  the  purposes 
of  review,  this  inference  is  not  a  conclusion 
from  the  evidence,  which  the  finding  shows 
had  exhausted  Itself  In  producing  the  conclu- 
sions of  fact  from  which  the  inference  was 
drawn.  This  error  is  not  raised  by  the  as- 
signment specifying  error  In  the  refusal  to 
sustain  the  claim  of  law,  but  is  raised  by  the 
assignments  specifying  the  reasons  why  the 
facts  specially  set  forth  do  not  support  the 
Judgment  founded  upon  them.  The  only  func- 
tion In  this  respect  of  that  part  of  the  finding 
reciting  the  claim  of  law  made  is  to  show  that 
the  questions  as  to  the  legal  Inferences  from 
the  facts  found  were  distinctly  raised  at  the 
trial,  and  decided  adversely  to  the  appellant's 
claims.  The  real  position  of  the  plaintiff  Is 
that  the  trial  court  has  found  that  the  defend- 
ant failed  to  exercise  ordinary  care  under  the 
circumstances  of  this  case;  that  the  legal  lia- 
bility of  the  defendant  consists  in  negligence; 
that  the  failure  to  exercise  such  care  Is  negli- 
gence; that  negligence  Is  a  question  of  fact 
entirely  within  the  province  of  a  trial  court; 
and  therefore  the  law  determining  the  legal 
liability  of  the  defendant  was  properly  found 
as  a  fact  within  the  exclusive  province  of  a 
trial  court  to  determine.  We  have  already 
indicated  the  mistake  involved  in  this  position; 
but  it  la  a  mistake  so  often  made,  and  so 
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readily  fallen  Into  through  the  use  of  words 
expressing  different  ideas  without  due  atten- 
tion to  the  particular  idea  the  word,  as  used, 
Is  Intended  to  express,  that  we  deem  it  advis- 
able to  restate  the  ground  of  our  decision  with 
special  reference  to  the  confusion  of  ideas  that 
leads  to  such  mistakes. 

We  are  dealing  with  a  practical  question 
of  procedure;  L  e.  upon  the  process  or  record 
before  us,  what  are  the  alleged  errors  that  this 
court  can  review?  The  answer  is  briefly  and 
broadly  expressed  in  the  saying,  "Errors  in 
law  can  be  reviewed;  errors  in  fact  cannot" 
As  we  have  seen,  "fact"  is  a  word  of  many 
meanings,  and  the  Baying  is  deceptive  unless 
we  keep  in  mind  the  particular  meaning  at- 
tached to  the  word  as  here  used.  We. have 
explained  that  "fact,"  as  here  used,  denotes 
those  conclusions  reached  by  the  trior  direct- 
ly, from  sifting  testimony,  weighing  evidence, 
and  passing  on  the  credit  of  witnesses  (conclu- 
sions which  are  not  within  the  Jurisdiction  of 
this  court,  and  cannot  be  reviewed  or  retried 
on  appeal,  whatever  the  process  may  be),  and 
that  It  does  not  denote  those  Inferences  drawn 
by  the  trial  court  from  the  facts  ascertained 
and  settled  by  It  as  described  (Inferences 
which  always  involve,  to  some  degree,  the  ap- 
plication of  roles  and  principles  of  law  to  ad- 
judicated facts,  and  may  be  reviewed  when- 
ever the  legal  process  properly  presents  an  al- 
leged error,  and  we  can  see  that  the  inference 
as  to  which  error  is  alleged  is  in  truth  one  of 
this  nature).  The  word,  as  here  used,  may 
possibly  have  a  little  broader  meaning  in  some 
exceptional  cases,  but  this  is  immaterial  to 
the  purpose  in  hand.  We  have  also  explained 
that  the  word  "fact,"  as  here  used,  must  be 
distinguished  from  the  same  word  when  used 
to  denote  those  matters  within  the  province 
of  a  jury.  In  the  latter  sense  it  often  denotes 
the  whole  question  of  legal  liability,  which, 
by  the  law  of  jury  trials,  must  in  certain 
cases  be  settled  by  a  general  verdict;  and  so 
far  as  it  may  be  used,  in  connection  with 
Jury  trials,  to  denote  Inferences  from  evidence 
as  distinguished  from  Inferences  from  adjudi- 
cated facts,  It  is,  of  necessity,  used  with  an 
Imperfect  or  uncertain  meaning.  The  trial 
judge,  in  instructing  a  Jury  upon  Inferences  of 
law,  cannot  ordinarily  know  what  the  Infer- 
ences from  evidence  may  be,  and  in  all  such 
cases  must  give  his  Instructions  bypothetlcal- 
ly,  and  Is  limited  in  this  by  the  consideration 
that  the  law  of  jury  trial  forbids  his  giving 
instructions  upon  the  law  In  such  manner  as 
in  truth  to  invade  the  province  of  the  jury  in 
drawing  inferences  from  evidence.  Whereas, 
in  a  trial  to  the  court,  the  Judge  first  adjudi- 
cates all  the  facts  (1.  e.  inferences  drawn  from 
the  evidence),  and  puts  upon  record  those 
facts.  The  inference  from  those  facts  of  le- 
gal liability,  or  of  the  conclusions  essential  to 
legal  liability,  present  to  us,  in  a  lawful  pro- 
cess for  that  purpose,  the  questions  of  law, 
free  from  the  limitations  which  hamper  a  trial 
judge  in  instructing  a  Jury  upon  the  same 
question.     And  It  must  be  remembered  that 


while  there  is  in  theory  a  distinction  of  a  fun- 
damental nature  between  the  judicial  function 
exercised  In  ascertaining  facts  from  evidence, 
and  that  exercised  in  applying  to  conceded 
facts  the  rules  of  law  for  the  purpose  of  infer- 
ring logical  conclusions  and  legal  liability,  yet 
the  two  functions  are  essential  to  the  one  Judi- 
cial act  of  passing  judgment,  and  the  precise 
line  of  distinction  has  little,  if  any,  practical 
importance,  except  when  the  exercise  of  Judi- 
cial power  Is  divided  between  two  branches  of 
one  court,  as  in  a  trial  by  jury,  or  Is  divided 
for  the  purpose  of  establishing  an  appellate 
court  with  a  jurisdiction  pertaining  to  the  Ju- 
dicial function  exercised  in  applying  to  con- 
ceded facts  the  rules  of  law,  as  in  the  cor- 
rection of  errors  in  law  by  this  court  In  such 
cases  the  necessary  line  of  division,  although 
based  on  a  natural  distinction  In  the  character 
of  judicial  power  exercised  for  the  different 
purposes,  may  become,  as  in  this  case,  a  prac- 
tical question  of  procedure. 

Again,  It  must  be  remembered  that  the  rule 
defining  the  erroneous  conclusions  of  a  trial 
court  which  this  court  can  review  is,  and 
must  be,  of  universal  application.  There  is 
not  a  different  rule  for  each  class  of  actions. 
Actions  In  tort  as  well  as  actions  in  contract, 
actions  to  recover  damages  resulting  from  in- 
tentional wrongs  as  well  as  to  recover  dam- 
ages resulting  from  wrongs  not  Intentional, 
are  all  subject  to  the  same  rule;  and  actions 
of  tort  or  contract  wherein  questions  of  neg- 
ligence arise,  are  subject  to  the  same  rule. 
The  mistake  in  question  is  largely  due  to 
overlooking  this,  In  the  confusion  caused  by 
a  failure  to  distinguish,  when  the  word  "neg- 
ligence" Is  used,  the  precise  one  of  its  many 
meanings  intended  to  be  expressed  through 
the  particular  use.  "Negligence"  is  frequent- 
ly used  to  express  the  cause  of  action  where 
a  party  seeks  redress  for  Injury  from  an  un- 
intentional wrongful  act  In  the  nomen- 
clature of  the  common  law,  this  is  called  a 
"cause  of  action  enforceable  by  the  action 
of  trespass  on  the  case,"— "trespass,"  as  sig- 
nifying a  passing  over  or  beyond  our  right, 
i.  e.  a  transgression  or  wrongful  act  (Bac. 
Abr.  ad  verb.);  "trespass  on  the  case,"  as 
signifying  a  form  of  action  devised  to  cover 
all  cases  where  an  actionable  wrong  is  claim- 
ed under  the  particular  circumstances  of  the 
case  stated.  "Negligence,"  so  used,  is  a 
comparatively  modern  term  of  art,  denoting 
a  class  of  actions  grouped  under  one  head  for 
the  purpose  of  study  and  treatment  It 
covers  the  Injury  received;  the  act  done,  pos- 
itive or  negative;  the  proximate  relation  of 
the  act  to  the  injury;  the  legal  rule  of  lia- 
bility applicable  to  the  case  stated,  and  the 
application  of  that  rule.  The  numerous  defi- 
nitions of  "actionable  negligence"  attempt  to 
state  briefly  and  comprehensively  the  condi- 
tions essential  to  all  of  this  group  of  actions. 
So  used,  "negligence"  has  no  more  relation 
to  the  question  before  us  than  if  the  meaning 
denoted  were  expressed  in  the  older  lan- 
guage of  the  common  law,— those  causes  of 
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action  where  the  appropriate  remedy  is  an 
action  of  trespass  on  the  case  to  recover  dam- 
ages for  an  unintentional  injury.  Related  to 
this  meaning,  and  sometimes  confused  with 
it,  "negligence"  is  used  to  denote  the  con- 
ception of  moral  blame  or  fault  Imputed  to 
a  person  legally  liable  for  the  consequences 
of  an  unintentional  act  This  conception  of 
the  moral  blame  which  should  make  one  lia- 
ble for  the  consequences  of  his  acts  is  the 
foundation  of  our  law  of  tort,  and,  In  a  wider 
sense,  of  our  whole  system  of  jurisprudence. 
In  the  very  early  stages  of  English  law  this 
element  of  moral  blame,  in  cases  where  the 
conception  seemed  too  subtle  for  the  times, 
was  overlooked,  and  the  innocent  cause  of  a 
condition  resulting  in  Injury  was  held  liable 
for  damages  to  the  Innocent  victim.  But  the 
true  theory,  that  moral  blame  is  an  essential 
element  of  legal  wrong,  was  soon  fully  rec- 
ognized, largely  through  the  potent  and  un- 
acknowledged Influence  of  the  Roman  law. 
"Dolus  (1.  e.  injuria  quam  quis  sclens  volens- 
que  commlslt)  aut  culpa  (i.  e.  omnia  proter- 
vitas,  temerltas,  inconslderantia;  desldia, 
negligentla,  lmperitia,  qulbus  citra  dolum,  cut 
nocitum  est),"  as  used  in  the  Lex  Aqullta,  and 
as  approximately  expressed  in  our  common 
law  by  the  terms  "Intention  or  negligence," 
describe  the  two  phases  of  the  moral  blame 
or  fault  essential  to  make  the  one  causing 
damage  legally  liable.  2  Aust  Jur.  100. 
The  body  of  our  law  has  been  developed 
through  the  application  of  this  conception  to 
an  infinite  variety  of  facts  or  events.  It 
has  its  origin  in  the  accepted  law  of  ethics, 
and  the  unfolding  of  its  meaning  as  a  legal 
maxim  is  confided  to  the  court  Indeed,  the 
highest  function  of  a  judge  1b  exercised  in 
holding  to  a  steady  and  definite  course  in  the 
application  of  such  a  maxim  to  ascertained 
facts,  whether  their  conjunction  be  novel  or 
not.  In  the  exercise  of  such  a  function,  our 
system  of  jurisprudence  develops  under  the 
control  of  fixed  maxims  and  prior  authorities. 
It  is  this  control  of  the  element  of  discre- 
tion inherent  in  the  application  of  a  general 
principle  to  each  new  state  of  facts  that  dis- 
tinguishes the  justice  administered  by  a  com- 
mon-law judge  from  that  of  an  oriental  cadi. 
Whether  this  primary  conception  of  moral 
blame  Is  vague  or  not  In  Itself,  the  principle 
of  legal  liability  which  in  theory  it  justifies 
is  certain.  The  legal  liability  is  not  wholly 
coincident  with  the  moral  blame.  It  de- 
pends upon  the  law,  however  derived;  and 
that  law  consists  mainly  in  rules  of  public 
policy  defining  and  limiting  the  rights  and 
duties  pertaining  to  person  and  property. 
These  rules  are  ordinarily  intended  to  square 
with  the  highest  theory  of  ethics,— an  inten- 
tion not  always  realized.  But  It  Is  the 
law,  and  not  the  theory,  which  determines 
legal  liability.  No  principle  of  legal  liabil- 
ity which  is,  in  the  legal  sense,  uncertain,— 
which  Is  derived,  not  from  settled  maxims 
and  authority  that  must  govern  every  case, 
but  from  the  unrestrained  will  of  a  single 


man,  or  a  dozen  men,  which  can  govern  no 
other  case,— Is  a  legal  principle.  "Ubi  Jus 
incertum,  lbl  jus  nullum."  "Negligence," 
with  the  meaning  under  discussion,  is  a  con- 
venient term  for  denoting  the  conception  of 
legal' blame  In  a  certain  class  of  causes  of 
action  for  the  purpose  of  Investigating  the 
theory  underlying  the  law  which  determines 
liability  in  such  cases.  It  is  a  term  more  use- 
ful to  the  jurist,  in  seeking  the  theoretical 
sources  of  the  law,  than  to  the  judge  in  ap- 
plying positive  law  to  conceded  facts.  Used 
In  this  sense,  "negligence"  is  largely  synon- 
ymous with  the  "law  of  liability,"  In  this 
class  of  actions  (although  It  hardly  covers  the 
whole  law  of  liability  In  such  cases),  and 
denotes  a  principle  which  is  essentially  com- 
pound, 1.  e.  one  which  Includes  a  variety 
of  maxims  and  rules,  any  or  all  of  which 
may  be  involved  in  its  application  to  partic- 
ular cases.  This  use  of  the  word  might  not 
have  produced  the  confusion  it  has  led  to, 
were  It  not  that  one  of  the  rules  covered  by 
the  term  "negligence,"  and  one  most  fre- 
quently Invoked  in  actions  of  this  character. 
Involves  the  use  of  "negligence"  with  the 
primary  meaning  of  the  word;  and  so  the 
considerations  peculiar  to  this  single  rule 
have  been  easily  commingled  with  those  ap- 
plicable when  the  same  word  is  used,  not 
with  its  primary  meaning,  but  as  a  term  of 
art  signifying  the  whole  principle  of  legal 
liability.  "Negligence,"  thus  used,  is  scarce- 
ly distinguishable  from  "heedlessness,"  and 
may  be  shown  In  omitting  to  do  an  act  or  In 
doing  an  act  When  the  law  says  a  person 
whose  conduct  Is  negligent  (In  this  sense), 
the  other  conditions  of  liability  existing.  Is 
liable  for  damages  caused  by  his  conduct  the 
meaning  of  "negligent,"  like  the  meaning  of 
any  material  word  used  in  stating  a  rule  of 
law,  is  a  question  of  law,  to  be  settled  by  the 
courts,  whose  province  it  is  to  declare  the 
law;  and,  where  the  rule  is  Intended  to  ap- 
ply to  an  indefinite  variety  of  events,  the 
meaning  of  the  rule  in  Its  application  to  each 
group  of  events  is  a  question  of  law  for  the 
court.  So  it  has  been  held  in  cases  of 
"reasonable"  notice  to  take  a  deposition 
(Sharp  v.  Lockwood,  12  Conn.  155,  159;  Sing 
Cheong  Co.  v.  Yung  Wing,  50  Conn.  535,  543. 
22  Atl.  280);  "reasonable"  time  for  present- 
ing a  note  for  payment  (Lockwood  v.  Craw- 
ford, 18  Oonn.  300.,  372);  "reasonable"  or  "dil- 
igent" search  for  a  lost  document  (Kelsey  v. 
Hanmer,  18  Conn.  311,  317);  and  the  prin- 
ciple may  be  Illustrated  in  other  ways.  This 
Is  elementary  law.  Were  It  not  so,,  the 
growth  of  any  stable  system  of  jurispru- 
dence would  be  far  less  practicable.  No 
difficulty  can  arise  where  the  group  of  events 
calling  for  the  application  is  clear  and  cer- 
tain. But  where,  as  sometimes  happens,  the 
group  of  events  in  respect  to  which  the  mean- 
ing of  a  word  must  be  declared  are  of  a 
nature  insusceptible  of  clear  statement,  then, 
while  the  function  of  ascertaining  facts  from 
testimony,  and  that  of  applying  the  law  to 
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the  facts,  should  be  separately  exercised  by 
the  trial  judge,  yet  any  adequate  separate 
statement  by  him,  In  the  record,  of  the  results 
(L  e.  the  facts  ascertained,  and  the  applica- 
tion of  the  law  to  those  facts)  may  be  imprac- 
ticable. Dilemmas  of  a  similar  nature  ac- 
count for  most  of  the  troublesome  questions 
relating  to  the  instruction  of  a  jury  by  the 
court  In  a  trial  to  the  court,  where  the 
two  functions  are  united,  there  is  no  diffi- 
culty, so  far  as  the  disposition  of  that  case  is 
concerned;  but,  Inasmuch  as  a  statement  of 
the  facts  Is  impracticable,  the  application  of 
the  law  Is  not  apparent,  and  the  case  cannot 
serve  as  a  precedent,  and  cannot  be  reviewed 
for  error  In  law  by  an  appellate  court.  In 
a  large  number  of  cases  the  material  question 
is  whether  the  ascertained  conduct  of  a  per- 
son is  in  law  negligent,  in  the  sense  last  in- 
dicated. Often  the  ascertained  conduct  can- 
not be  formulated  into  a  series  of  adjudi- 
cated facts.  It  consists  of  a  single  impres- 
sion produced  In  the  mind  of  the  trior  by  the 
whole  mass  of  relevant  testimony.  That 
impression  cannot  be  stated  in  words.  It  is 
a  mental  view  which  language  is  not  lumi- 
nous enough  to  photograph.  Is  that  con- 
duct negligent  In  law?  Clearly,  the  conclu- 
sion of  the  trior  that  it  is  or  is  not  must  be, 
quoad  the  trior,  a  conclusion  of  law.  Wheth- 
er it  be  considered  as  an  inference  from  many 
facts,  or  as  the  declaration  of  the  meaning 
of  a  rule  of  law  in  relation  to  a  single  fact,  It 
is  the  inference  of  a  legal  wrong  from  ascer- 
tained fact,  and  that  is  essentially  a  conclu- 
sion of  law.  Equally  clearly  the  conclusion 
of  the  trior  must  be,  quoad  the  power  of  fhlB 
court  to  review  his  Inference,  a  conclusion  of 
fact.  Not  because  the  inference  is  not  one 
of  law,  but  because  the  fact  or  facts  from 
which  the  Inference  is  drawn  cannot,  by  any 
process  known  to  the  law,  be  transferred 
from  the  mind  of  the  trior  to  the  mind  of  the 
appellate  court.  When  such  a  question  comes 
before  us,  we  say  we  will  not  attempt  to  re- 
view the  conclusion;  it  is  one  of  fact;  and 
this  notwithstanding  the  trial  judge  has  con- 
scientiously tried  to  give  in  his  finding  a 
word  picture  of  a  mental  impression  that  can- 
not be  painted  In  words.  He  has  not  suc- 
ceeded. He  cannot  succeed.  The  precise 
legal  inference  he  has  drawn  must  remain 
unknown.  It  cannot,  therefore,  be  review- 
ed, and  is  practically  a  conclusion  of  fact. 
Now,  this  condition  may  arise  in  any  kind 
of  action,  and  Is  not  peculiar  to  actions  of 
negligence;  using  the  word  as  a  term  of  art 
describing  a  certain  class  of  actions. 

The  mistake  of  the  plaintiff  arises  mainly 
from  confusing  an  ascertained  fact,— where 
the  fact  is  conduct  claimed  in  law  to  be  neg- 
ligent—incapable of  transference  from  the 
mind  of  a  trial  court  to  that  of  an  appellate 
court,  with  the  legal  Inference  drawn  by  the 
trial  court  from  that  fact,  and  which  cannot 
be  reviewed  because  the  appellate  court  can- 
not have  the  fact  from  which  the  Inference  is 
drawn  before  it,  and  then  applying  the  prac- 


tical result  of  such  a  condition  to  the  Infer- 
ence of  liability  In  all  actions  classed  under 
the  term  "actions  of  negligence."  And  this 
confusion  arises  mainly  from  the  fact  that  the 
word  "negligence,"  as  used  in  respect  to  the 
same  general  subject,  has  entirely  distinct, 
although  closely-related,  meanings,  dependent 
on  the  particular,  purpose  for  which  it  is  used. 
A  similar  confusion  arises  from  the  use  of 
"ordinary  care,"  which  is  used  sometimes  In 
reference  to  actual  conduct  under  circumstan- 
ces, as  found  by  the  trior,  incapable  of  being 
so  formulated  in  a  finding  as  to  state  the  facts 
really  adjudicated,  and  show  the  Inference  ac- 
tually drawn,  and  sometimes  as  indicating  the 
rule  of  legal  liability  under  any  given  state 
of  facts.  As  used  In  the  latter  sense,  it  may 
denote  the  ultimate  ground  of  every  cause  of 
action. 

In  the  present  case  we  hold  that  the  Infer- 
ence of  legal  liability  drawn  by  the  trial  judge 
Is  reviewable,  because  the  events  upon  which 
the  cause  of  action  arises  are  of  such  a  nature 
that  they  can  all  be  fully  and  clearly  found 
by  a  trial  court  as  adjudicated  facts,  and  have 
been  so  found,  and  properly  appear  before  us 
In  the  record;  that  the  conclusion  of  the  trial 
court  of  an  "emergency"  which  required  of  the 
defendant  a  line  of  conduct  appropriate  only 
to  the  single  transaction  in  question  Is  review- 
able, because  this  subordinate  conclusion  is 
drawn  from  adjudicated  facts  fully  and  clear- 
ly found  in  compliance  with  existing  law  of 
procedure,  and  the  trial  court,  in  reaching  the 
conclusion,— unless  the  law  defining  such  an 
emergency  was  misapplied,— has  plainly  mis- 
taken those  rules  of  sound  reasoning  whose  ob- 
servance is  essential  to  the  validity  of  an.  in- 
ference from  admitted  facto. . 

In  stating  our  conclusion,  we  have  not 
sought  to  lay  down  a  binding  rule,  but  have 
merely  endeavored  to  explain,  as  far  as  the 
infirmities  of  language  will  permit,  the  test  of 
our  decision  in  this  case.  We  believe  that 
such  a  test,  If  applied  (with  discrimination  as 
to  the  circumstances  of  each  case)  to  the 
whole  line  of  our  decisions  where  the  ques- 
tion of  reviewability  of  errors  alleged  in  in- 
ference of  trial  courts  has  arisen,  will  recom- 
cile  those  cases,  as  resting  on  a  ground  sub- 
stantially the  same  in  ail.  This  question  was 
very  carefully  considered  in  Farrell  v.  Rail- 
road Co.,  60  Conn.  239,  21  Atl.  675,  and  22 
Atl.  544.  The  opinion  of  Judge  Torrance  in 
that  case  touches  cum  acu  the  root  of  the 
difficulty;  and  has  been  our  main  guide  in 
subsequent  decisions.  The  underlying  princi- 
ple was  there  considered  with  special  refer- 
ence to  contributory  negligence,  where  the  as- 
certained fact  could  not  be  stated  in  the  find- 
ing, and  so  the  Inference  of  the  trial  court 
could  not  be  reviewed,  and  remained,  for  all 
practical  purposes,  a  conclusion  of  fact  In 
this  case  we  consider  the  same  principle  with 
special  reference  to  the  question  of  legal  lia- 
bility where  the  adjudicated  facts  can  be,  and 
are,  fully  set  forth.  And  the  task  of  testing 
the  principle  la  now  of  a  somewhat  different 


Digitized  by 


Google 


128 


89  ATLANTIC  REPORTER. 


(N.J. 


nature,  and  easier  than  It  was  then,  by  rea- 
son of  farther  changes  In  procedure,  and  our 
decisions  upon  the  effect  of  such  changes  in 
enlarging  the  facilities  for  the  full  exercise  of 
our  Jurisdiction  in  correcting  the  erroneous  In- 
ferences of  a  trial  court. 

We  allude  to  some  matters  suggested  by  the 
record  merely  to  avoid  any  Implication  from 
a  failure  to  mention  them.  It  is  claimed  that 
one  or  two  of  the  facts  stated  as  found  from 
the  evidence  are  in  reality  nothing  but  deduc- 
tions from  the  rules,  or  from  other  facts 
found,  and  as  such  erroneous.  The  facts  re- 
ferred to  have  too  slight  a  relation  to  the  con- 
trolling question  to  call  for  particular  com- 
ment As  a  whole,  the  finding  is  exceptionally 
full  and  clear,  and  furnishes  proper  facility 
for  Its  correction  in  the  matters  complained  of, 
were  such  correction  necessary.  It  is  claimed 
that  the  court  erred  In  Its  conclusion  that  the 
injury  resulted  from  the  combined  negligence 
of  the  brakeman,  Hall,  and  the  defendant 
The  Massachusetts  case  of  Hayes  v.  Railroad 
Corp.,  3  Cush.  270,  apparently  supports  this 
claim.  As  we  hold  that  the  court  erred  In 
finding  the  defendant  negligent  otherwise 
than  by  reason  of  the  fault  of  its  brakeman, 
the  question  Is  not  material,  and  we  do  not 
pass  upon  it  The  court  finds  that  "the  em- 
ployes of  the  defendant  occasionally  violated 
this  rule  [the  one  whose  violation  by  the 
brakeman  caused  the  collision],  and  the  con- 
ductor in  charge  of  1411  knew  this."  If  there 
were  other  facts  in  connection  with  this  clear- 
ly showing  that  the  rule  was  not  enforced 
through  the  neglect  of  the  defendant  a  differ- 
ent question  would  arise  in  respect  to  its  lia- 
bility. The  duty  imposed  by  law  upon  the 
defendant  is  not  fulfilled  by  merely  adopting 
adequate  rules.  The  law  Imposes  upon  It  a 
duty  In  respect  to  the  enforcement  of  rules 
necessary  for  the  protection  of  the  public 
This  question  was  considered  in  Oerrish  v. 
Ice  Co.,  63  Conn.  9,  16,  27  Atl.  235,  and  is 
discussed  In  Railway  Co.  v.  Hammond,  58 
Ark.  324,  332,  24  8.  W.  723.  It  is  not  raised 
In  this  case.  The  Judgment  under  review  Is 
controlled  by  the  conclusion  that  the  collision 
In  which  Nolan  was  killed  was  caused  by  the 
legal  negligence  of  the  brakeman,  Hall,  in  con- 
ducting the  business  of  the  defendant  and 
that  the  defendant  escapes  liability  solely  on 
the  ground  that  Nolan,  the  victim  of  the 
wrong,  as  well  as  Hall,  through  whom  the  in- 
jury was  done,  was  its  employe.  The  rule 
which  produces  such  a  result  Is  too  firmly  estab- 
lished as  law  by  a  multitude  of  decisions  to 
be  now  reversed  or  seriously  modified  by  any 
exercise  of  the  power  vested  in  courts.  There 
is  error.  The  judgment  of  the  superior  court 
Is  set  aside,  and  the  case  is  remanded  for  as- 
sessment of  nominal  damages.  The  other 
Judges  concurred. 

NOTE.  Hie  rule  is  one  deduced  by  a  process 
of  analogy  from  decisions  rendered  under  a 
state  of  society  very  different  from  that  of  to- 
day, and  the  crystallization  of  such  analogies 
into  a  binding  rule  is  of  comparatively  modern 
origin.     It  first  appeared  in  England  in  Priest- 


ley v.  Fowler,  8  Mees.  *  W.  1,  and  in  1860  was 
applied  to  the  employes  of  railroad  companies  in 
Hutchinson  v.  Railway  Co.,  5  Exch.  843.     In 

1841  it  was  formulated  in  South  Carolina  (Mur- 
ray v.  Railroad  Co.,  1  McMullan,  385),  and  in 

1842  m  Massachusetts,  in  the  leading  case  of 
Farwell  v.  Railroad  Corp..  4  Mete.  49.  The 
very  able  opinion  of  Chief  Justice  Shaw  in  the 
last  cose  has  largely  dominated  the  law  on  this 
subject  during  the  past  60  years,  and  contains 
the  most  plausible  statement  that  can  be  given 
of  the  grounds  supporting  the  public  policy 
which  compels  a  workman  entering  the  serv- 
ice of  a  master  to  assume  the  whole  risk  of  any 
injury  that  may  be  done  him  by  the  master 
through-  the  misconduct  of  a  fellow  servant. 
The  vigorous  language  of  this  statement  how- 
ever appropriate  it  may  have  been  at  that  time, 
has  a  touch  of  grim  irony  when  read  in  the 
light  of  existing  conditions  in  the  employment 
of  labor.  In  England  in  1880  the  rule  was 
changed  by  the  employers'  liability  act  And  is 
now  practically  abolished,  as  to  large  classes 
of  workmen,  by  the  workmen's  compensation 
act  passed  during  the  present  year.  The  rule 
has  been  dealt  with  by  legislation  in  several 
of  our  sister  states.  It  was  first  formally  rec- 
ognized in  this  state  in  Burke  v.  Railroad  Co., 
34  Conn.  474,  479,  with  a  strong  protest  against 
the  sufficiency  of  the  grounds  for  a  principle 
deemed  too  firmly  settled  in  other  jurisdictions 
to  be  differently  treated  here.  In  Darrigan  v. 
Railroad  Co.,  52  Conn.  285,  the  application  of 
the  rule  was  somewhat  modified,  and  possibly 
cases  may  arise  where  the  legitimate  exercise 
of  the  duty  of  the  court  in  applying  established 
principles  to  novel  conditions  may  involve  some 
limitations  of  its  aoparent  reach.  But  the  evil 
is  too  deep-seated  to  be  remedied  by  judicial  ac- 
tion. It  needs  radical  treatment  through  wise 
legislation.  W.  H. 


FURTH  v.  FURTH. 

(Court  of  Chancery  of  New  Jersey.    Jan.  3, 

1898.)  . 

Duties  or  Hdsband— Sopport  or  Wifb. 

The  fact  that  the  husband  is  at  present 
without  means,  does  not  discharge  him  from 
the  duty  to  support  his  wife,  though  it  may 
be  some  excuse  for  a  present  failure.  His  du- 
ty to  support  his  wife  Is  continuous,  and  is  not 
dependent  upon  his  prosperity. 

Action  by  Altherla  Furth  against  Harry  C. 
Furth,  her  husband,  for  nonsupport  Decree 
ordered  for  plaintiff. 

Clarence  Atkinson,  for  complainant  Sam- 
uel W.  Belden,  for  defendant 

OBEY,  V.  a  (orally).  I  think  I  ought  to 
dispose  of  this  case  now.  There  Is  practically 
no  dispute  that  the  complainant  has  made  such 
a  case  as  entitles  her  to  a  decree  that  the  hus- 
band support  her.  He  testifies  he  Is  not  will- 
ing to  live  with  her,  but  that  he  Is  willing  to 
support  her  if  he  had  the  means;  and  upon 
his  testimony  only  the  court  is  asked  to  accept 
his  statement  that  he  Is  wholly  without  means, 
that  he  is  largely  Indebted,  and  that  he  Is  una- 
ble to  obtain  any  employment  whereby  he 
may  earn  enough  money  to  support  his  wife, 
as  a  full  answer  to  the  relief  sought  by  the 
complainant's  bill.  It  Is  apparent  that  the 
defendant  Is  a  man  in  good  health  and  strong 
of  body.  He  has  a  trade,  which  has  enabled 
him,  not  In  a  very  remote  past  to  earn  a  large 
weekly  stipend,  and  he  has  had  employment 
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since  which  he  says  he  has  accepted  at  a  much 
less  rate,  which  has  brought  him  in  some  mon- 
ey. His  statement— end  It  is  a  matter  which 
Is  peculiarly  within  his  own  knowledge,  and 
scarcely  capable  of  being  contradicted— has  not 
been  disproven.  He  says  he  has  earned  only 
at  the  rate  of  $1.50  per  day  at  occasional  em- 
ployment, and  that  he  Is  indebted  to  his  broth- 
er. I  do  not  think  I  am  called  upon  to  give 
unlimited  credit  to  the  statement  of  the  de- 
fendant as  to  his  ability  to  earn  a  living.  Hla 
feeling  to  his  wife  Is  evidently  hostile,  and  I 
am  not  led  to  believe,  from  his  manner  on  the 
stand,  that  he  would  be  eager  to  Increase  hla 
Income,  if  with  the  Increase  came  the  ability 
to  support  his  wife.  Nor  do  I  consider  his 
statement  that  he  is  presently  unable  to  earn  a 
sufficient  sum  to  support  his  wife  as  a  reason 
for  dismissing  the  bill  without  relief  to  the 
wife.  I  think  be  should  fully  understand  that 
the  obligations  of  bis  marriage  contract,  and 
the  consequent  duty  that  be  owes  to  the  wo- 
man whom  he  contracted  to  support,  and  to  the 
public,  to  carry  the  burden  of  his  wife's  main- 
tenance, still  rest  upon  him,  and  may  justly 
be  expected  to  be  fully  performed  by  him. 
The  mere  fact  that  the  husband  presently  has 
no  money  does  not  discharge  him  of  the  duty 
to  support  his  wife,  though  it  may  be  some  ex- 
cuse for  a  present  failure.  His  duty  to  su> 
port  bis  wife  is  continuous,  and  Is  not  de- 
pendent upon  his  prosperity.  There  should  be 
a  decree  for  the  complainant  accordingly. 

As  there  Is  no  affirmative  proof  of  present 
capacity  fully  to  maintain  the  wife,  I  think  It 
Is  right  that  the  sum  allowed  for  alimony 
should  be  made  so  low  that  any  healthy  man, 
irrespective  of  a  favorable  engagement,  should 
be  able  to  earn  it,  and  there  should  go  into  the 
decree  a  provision  that  the  money  be  payable 
each  week,  subject  to  the  further  order  of  the 
court.  This  will  keep  the  matter  under  con- 
trol, and  make  the  defendant  understand  that 
the  duty  which  is  required  of  him  Is  the  sup- 
port of  his  wife  according  to  his  circumstances 
in  life.  I  can  see  that  some  embarrassment  may 
attend  upon  the  enforcement  of  the  decree,  but 
there  Is  no  other  way  to  do  justice  to  the  par- 
ties, and  to  put  the  burden  of  performing  the 
marriage  contract  where  It  should  rest  I  will 
advise  an  order  that  the  defendant  pay  to  the 
complainant  two  dollars  each  week  until  the 
further  order  of  the  court  I  think  any  man, 
engaged  in  any  employment  the  very  lowest, 
if  he  Is  a  mere  carter  or  digger  on  the  streets, 
ought  to  be  able  to  earn  enough  to  support 
himself  and  pay  two  dollars  per  week. 

I  am  more  embarrassed  to  know  what  should 
be  done  with  relation  to  the  costs. 

Mr.  Atkinson:  I  do  not  want  any  costs 
taxed,  as  far  as  we  are  concerned. 

The  Vice  Chancellor:  Counsel  for  complain- 
ant upon  hearing  delivered  the  opinion  of  the 
court  indicating  its  embarrassment  as  to  an 
order  for  the  payment  of  costs,  declares  that 
be  has  no  desire  to  have  such  an  order  put 
upon  the  complainant 

Mr.  Atkinson:   We  waive  that. 
89A.-» 


The  Vice  Chancellor:  I  think  the  complain- 
ant will,  by  the  proposed  decree,  be  treated 
with  all  the  consideration  to  which,  under  the 
circumstances,  she  is  entitled.  You  may  draw 
a  decree  In  accordance  wltn  the  views  I  have 
expressed. 


(56  N.  J.  a.  l) 
VANDERHOVEN  v.  BOMAINE  et  aL 

(Court  of  Chancery  of  New  Jersey.    Jan.  8, 
1898.) 
Dbbds— Resbltisq  Tbust— Pabol  Ktidencb— Ac- 
counting—Costs. 

1.  The  fact  that  a  deed,  absolute  on  Its  face, 
was  made  only  as  security  for  a  loan,  may  be 
shown  by  parol,  and  the  deed  will  be  regarded 
as  a  mortgage,  from  which  the  real  owner  of 
the  property  may  redeem. 

2.  When  the  grantee  in  a  deed  absolute  on  its 
face,  but  which  is  held  by  him  as  security  for  a 
loan  advanced  to  another  for.  the  purchase  of 
the  land  described  in  the  deed,  sells  the  land, 
without  notice  to  the  equitable  owner,  he  will 
be  made  to  account  to  the  equitable  owner  for 
the  net  cash  value  of  the  property  at  the  time 
of  the  sale,  with  interest  from  date  of  sale, 
against  which  he  should  be  allowed  credit  for 
the  amount  due  to  him  for  the  principal  and  in- 
terest of  his  advances  at  the  time  of  the  sale, 
with  interest  thereon  from  that  time. 

8.  In  an  action  brought  by  the  equitable  own- 
er of  land  against  the  legal  owner,  who  had 
sold  the  land,  and  applied  the  proceeds  to  his 
own  use,  where  it  appeared  that  the  legal  own- 
er of  the  land  had  a  lien  thereon  for  moneys 
advanced  to  the  equitable  owner,  which  the  lat- 
ter had  failed  to  pay,  no  costs  will  be  awarded 
to  either  party.  '    . 

Action  by  Orrln  Vanderhoven  against  John 
W.  Romaine  and  others  to  enforce  a  result- 
ing trust  Decree  for  plaintiff  against  de- 
fendant Romaine,  and  dismissed  as  to  other 
defendants. 

Isaac  N.  Miller,  for  complainant  De  Witt 
C.  Bolton,  for  defendant  Healey.  Frank  Van 
Cleve,  for  defendants  Romaine  and  Evans. 

McOHiL,  Ch.  In  December,  1886,  the  com- 
plainant applied  to  the  defendant  John  W. 
Romaine  to  assist  him  in  securing  the  title  to 
IS  lots  of  land  In  the  city  of  Paterson.  He 
had  theretofore  paid  $90  on  account  of  $500, 
the  purchase  price  of  the  lots,  and  Emma 
C.  T.  Mortimer,  whq  held  the  legal  title  to 
the  lots,  admitted  his  right  to  have  a  con- 
veyance of  them  upon  his  paying  to  her  $410, 
the  unpaid  balance  of  the  $500,  with  the  in- 
terest from  March  2,  1885.  The  complain- 
ant's difficulty  was  that  he  did  not  have  the 
money  to  pay  Mrs.  Mortimer,  who  was  un- 
willing to  wait  longer  for  the  payment  Mr. 
Romaine  agreed  to  assist  him,  and,  taking 
from  Mrs.  Mortimer  a  deed  for  the  land,  gave 
her  a  mortgage  upon  the  property,  payable 
In  one  year,  with  Interest  for  $250,  and  paid 
her  in  cash  $197.84,  the  balance  due  to  her. 
Mr.  Romaine  says  that  he  acted  thus  under 
a  parol  agreement  with  the  complainant  that 
he  should  take  the  title  to  the  property  ab- 
solutely, and  that  the  complainant  would  buy 
the  property  from  bim,  within  a  year,  for  tht 
amount  of  his  advances,  with  Interest    Or 
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the  other  hand,  the  complainant  insists  that 
It  was  first  proposed  that  the  complainant's 
son  should  take  the  title  to  the  property,  and 
give  Mrs.  Mortimer  a  mortgage  for  $250,  and 
that  Mr.  Romaine  should  lend  $160,  to  enable 
the  complainant  to  make  the  cash  payment 
which  Mrs.  Mortimer  required;  but  that,  as 
that  plan  would  leave  Mr.  Romaine  without 
security  for  the  cash  he  should  advance,  it 
was  subsequently  arranged  that  Romaine 
should  take  title,  as  he  did,  as  security  for 
bis  advances  or  loan,  until  the  complainant 
should  repay  him.  These  contentions  pre- 
sent the  question  of  fact  whether  the  deed  to 
Romaine  consummated  an  absolute  purchase  of 
the  property  by  him,  or  was  merely  taken 
by  him  in  resulting  trust  for  the  complainant, 
and  as  security  for  a  loan  made  by  him  to 
the  complainant. 

The  transaction  at  which  the  money  was 
paid  and  the  deed  and  mortgage  were  de- 
livered took  place  in  the  office  of  William 
H.  Williams,  the  lawyer  of  Mrs.  Mortimer. 
It  does  not  appear  that  the  complainant  gave 
Romaine  any  acknowledgment  of  indebted- 
ness, but  it  does  appear  that  in  February, 
1886,— less  than  three  months  after  the  set- 
tlement with  Mrs.  Mortimer,— he  gave  Mr. 
Romaine  an  order  upon  the  comptroller  of 
the  state  of  New  Jersey  for  $197.84,  the 
amount  of  cash  advanced  by  Romaine,  to  be 
paid  out  of  moneys  which  should  thereafter 
become  due  to  the  complainant  for  publish- 
ing the  laws  in  a  newspaper  of  which  he 
was  the  proprietor.  Later  $817.25  did  be- 
come due  to  the  complainant  from  the  state 
for  the  publication  mentioned,  and  was  paid 
to  him  or  to  others  to  whom  he  had  given 
orders  upon  it  Mr.  Romaine  says  that  in 
August,  1886,  he  presented  his  order  to  the 
comptroller,  but  was  refused  payment,  the 
comptroller  stating  that  the  money  due  to 
the  complainant  was  already  fully  covered  by 
orders.  Mr.  Williams  testifies  that  after  the 
delivery  of  the  deed  from  Mrs.  Mortimer  to 
Romaine,  Mr.  Romaine  made  statements  to 
him  which  led  him  to  believe  that  Romaine 
had  loaned  the  money  advanced  to  the  com- 
plainant. He  remembers  that  Mr.  Romaine 
said  that  he  wanted  to  help  the  complainant, 
and  that  he  showed  him  some  orders  on 
either  the  treasurer  or  comptroller  of  the 
state,  which  the  complainant  had  given  him 
as  security.  He  remembers,  also,  that  in 
1887,  more  than  a  year  after  the  deed  was 
taken  by  Romaine,  he  was  instructed  by  Mrs. 
Mortimer  to  collect  the  amount  due  upon  the 
mortgage  Romaine  had  given  her,  and  that 
he  urged  both  Romaine  and  the  complainant 
to  pay  the  mortgage,  and  that  Romaine  then 
stated  to  him  that  he  was  trying  to  get  the 
orders  he  had  had  from  the  complainant  cash- 
ed, that  he  did  not  wish  to  advance  any  more 
of  his  money,  that  he  was  simply  acting  in 
the  matter  as  the  friend  of  the  complainant. 
On  the  3d  of  July,  1887,  after  foreclosure  of 
the  Mortimer  mortgage  had  been  commenced, 
Romaine  paid  the  mortgage  off;  his  payment 


being  $293.75  for  the  principal  and  interest  of 
the  mortgage  and  the  costs  of  the  foreclosure 
proceedings  to  the  time  of  payment  After 
he  had  paid  the  mortgage  off,  he  several  times 
asked  the  complainant  to  pay  him  the  money 
he  had  advanced,  and  take  the  property  off 
his  hands.  Twice  he  talked  with  the  com- 
plainant about  temporary  uses  to  which  the 
land  could  be  put,  and  two  years  after  he 
received  the  deed  from  Mrs.  Mortimer  he  re- 
ported to  the  complainant  that  he  had  had 
the  taxes  reduced.  In  these  matters  he  con- 
ducted himself  as  though  the  complainant 
had  at  least  some  right  and  interest  in  the 
land  not  inconsistent  with  that  now  claimed. 
By  the  testimony  of  the  complainant  and  of 
Mr.  Williams  and  the  corroborative  circum- 
stances adverted  to,  I  am  of  opinion  that  it 
clearly  appears  that  Mr.  Romaine  took  the 
conveyance  from  Mrs.  Mortimer  in  resulting 
trust  for  the  complainant,  and  as  security 
for  the  repayment  of  his  advances  for  the 
complainant;  and  that,  though  the  deed  was 
absolute  upon  its  face,  it  in  reality  must  be 
regarded,  between  him  and  the  complainant, 
as  having  been  a  mortgage.  It  is  well  settled 
that  the  fact  that  a  deed  absolute  on  its  face 
was  made  only  as  security  for  a  loan  may  be 
shown  by  parol,  and  that  the  deed  will  be 
regarded  as  a  mortgage,  from  which  the  real 
owner  of  the  property  may  redeem.  Clark 
v.  Condit,  18  N.  J.  Eq.  358;  De  Camp  v. 
Crane,  19  N.  J.  Eq.  166;  same  case  on  ap- 
peal,. 21  N.  J.  Eq.  414;  Van  Keuren  v.  Mc- 
Laughlin, 19  N.  J.  Eq.  187;  Phillips  v." 
Hulsizer,  20  N.  J.  Eq.  308;  Cake  v.  Shull, 
45  N.  J.  Eq.  208, 16  AtL  434;  Pace  v.  Bartles, 
47  N.  J.  Eq.  170,  20  AtL  352;  Winters  v.  Earl, 
52  N.  J.  Eq.  52.  28  AtL  15.  The  complainant, 
by  .means  of  the  loans  by  Romaine  to  him, 
and  his  previous  payment  of  $90,  furnished 
the  full  consideration  paid  Mrs.  Mortimer  for 
the  property,  and  became  the  real  or  equit- 
able owner,  and  Romaine  therefore  not  only 
held  the  legal  title  by  way  of  mortgage  to 
himself  to  secure  the  repayment  of  his  loan, 
but  also  as  trustee  for  the  complainant  upon 
the  repayment  of  his  advances.  In  Novem- 
ber, 1889,  without  notice  to  the  complainant, 
Romaine  sold  the  land  to  the  defendant 
Healey  for  $900,  $300  of  which  was  paid  to 
Romaine  in  cash,  and  $600  of  which  was 
secured  to  be  paid  to  Romaine  by  a  pur- 
chase-money mortgage  upon  the  land  sold. 
The  proofs  abundantly  satisfy  me  that  Mr. 
Healey  was  a  bona  flde  purchaser,  without 
knowledge  or  notice  of  the  interest  of  the 
complainant  in  the  property.  He  paid  a  price 
for  the  property  which,  although  perhaps  be- 
low the  full  value  of  the  land,  was  not  so 
much  below  it  as  to  arouse  suspicion,  and  put 
him  upon  Inquiry.  Subsequently,  in  Feb- 
ruary, 1890,  Mr.  Romaine  sold  and  assigned 
the  purchase-money  mortgage  he  had  received 
from  Healey  to  the  defendant  Evans  for  $575. 
I  think  that  Mr.  Evans  purchased  in  good 
faith,  without  notice  or  knowledge  of  the 
complainant's  right  or  Interest    It  appears 
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that  the  sale  to  Mr.  Healey  was  negotiated 
by  one  Crooks,  who  acted  as  the  agent  of 
Mr.  Romalne,  and  was  paid  by  Romalne  $25 
for  his  services.  Crooks  knew  of  the  com- 
plainant's Interest  in  the  property,  but  did 
not  say  anything  to  Healey  about  it;  yet 
he  did  tell  the  complainant  of  the  proposed 
sale,  and  warned  him  that,  if  there  was  any- 
thing coming  to  him,  he  should  take  care 
of  his  interest  It  does  not  appear  that  the 
complainant  took  any  steps  to  stop  the  com- 
pletion of  the  transaction.  -The  proofs  in- 
dicate that,  so  far  as  the  opinions  of  witnesses 
go,  the  land  sold  to  Healey  at  the  time  of 
the  sale  was  worth  about  $1,200,  but  there 
Is  no  proof  which  fully  satisfies  me  that 
such  a  price  could  have  been  obtained  for  It 
In  cash.  Possibly  more  than  $900  might 
have  been  had. 

As  the  case  stands,  we  have  this  state  of 
facts:  That  Mr.  Romalne  sold  the  property 
at  private  sale,  upon  his  own  discretion,  with- 
out consulting  the  complainant,  or  regarding 
aim  In  the  matter;  and  that  the  price  realized 
was  below  the  estimated  value  of  the  prop- 
erty; and  that  shortly  after  the  conveyance 
of  the  land  he  sold  and  assigned  the  purchase- 
money  mortgage  at  a  considerable  discount 
The  bill,  in  substance,  prays  that  Evans  may 
reassign  the  $000  to  Romalne  upon  just  terms, 
and  that  Romalne  may  cancel  it  and  that 
Healey  may  be  decreed  to  hold  the  property 
In  trust  for  the  complainant  and,  upon  the 
complainant's  payment  to  him  of  $410,  with 
Interest  from  March  2,  1885,  that  he  shall 
convey  the  same  to  the  complainant,  or  con- 
vey it  to  Romalne,  who  shall  convey  it  to 
the  complainant;  "and  that  the  complainant 
may  have  such  other  and  further  relief  in 
the  premises  as  shall  be  agreeable  to  equity, 
and  as  the  nature  and  the  circumstances  of 
the  case  may  Justify  and  require."  It '  is 
very  clear  that  the  relief  specially  prayed 
cannot  be  granted.  The  defendants  Healey 
and  Evans,  having  been  bona  fide  purchasers, 
without  notice  of  any  right  in  the  complainant 
or  claim  upon  his  part,  are  entitled  to  have 
the  bill  as  against  them  dismissed,  with  costs. 
I  think,  however,  that  under  the  prayer  for 
general  relief  the  complainant  Is  entitled  to 
have  redress  against  the  defendant  Romalne. 
Romalne  had  the  right  to  be  repaid  his  loan, 
with  interest  but  he  should  not  have  sold 
the  land  without  notice  to  the  complainant 
Having  done  so,  he  should  account  for  the 
fair  net  cash  value  of  the  property  at  the 
time  of  the  sale,  with  interest  from  the  date 
of  sale,  against  which  he  should  be  allowed 
credit  for  the  amount  due  to  him  for  the 
principal  and  Interest  of  his  advances  at  the 
time  of  sale,  with  interest  thereon  from  that 
time.  Clark  v.  Condit  supra.  This  suit  is, 
in  effect  U*e  *  suit  for  redemption  by  a  mort- 
gagor. In  such  suits  the  mortgagor  will  be 
required  to  pay  costs  unless  the  conduct  of 
the  mortgagees  has  been  unfair  and  oppres- 
sive. Phillips  v.  Hulslzer  and  Winters  v. 
Earl,  supra.    In  this  case  I  think  that  the 


conduct  of  the  defendant  Romalne  in  making 
a  secret  sale  was  unfair,  and  that  his  resist- 
ance In  this  suit  has  been  in  a  degree  op- 
pressive, and  hence  that  he  should  not  have 
the  costs  as  against  the  complainant  At 
the  same  time  I  am  of  opinion  that  the  com- 
plainant's delay  In  repayment  to  Romalne  so 
far  Induced  Romalne's  arbitrary  action  that 
It  will  be  improper  to  permit  him  to  recover 
costs  against  Romalne.  Therefore  no  costs 
will  be  allowed  between  the  complainant  and 
the  defendant  Romalne. 

The  realization  by  Romalne  from  the  sale 
of  the  property  after  deducting  the  $25  paid 
to  Crooks  for  effecting  the  sale  was  $875. 
The  amount  due  to  the  defendant  Romalne 
at  the  time  of  the  sale  was  $574.67.  I  will 
decree  that  the  $875,  with  interest  thereon 
from  the  date  of  the  sale,  November  18, 
1889,  less  $574.67,  with  Interest  thereon  from 
the  same  date,  be  paid  by  the  defendant  Ro- 
malne to  the  complainant  unless  the  com- 
plainant shall  elect  to  have  the  cash  value  of 
the  property  at  the  time  of  the  sale  ascer- 
tained, in  which  case  there  will  be  a  reference 
to  a  master  to  ascertain  what  the  cash  value 
of  the  land  then  was,  and  that  value,  with 
interest,  will  be  allowed  to  the  complainant, 
after  deducting  therefrom  the  $574.67  due  to 
the  defendant  Romalne,  with  interest  there- 
on from  the  date  of  the  sate. 


(58  N.  J.  B.  191) 
MacFARLANE  v.  RICHARDSON  et  al. 

(Court  of  Chancery  of  New  Jersey.    Dec.  27, 

1897.) 

Chattel  Mortoagbs  —  Recordation  —  Frausv- 

1.1ST  COSVSTANOBS— BltL  TO  FOBB- 
0LO8K— BliADINH. 

1.  Where,  in  a  suit  to  foreclose  a  chattel 
mortgage,  the  answer  does  not  set  up  the  de- 
fense that  the  mortgage  was  not  recorded  im- 
mediately, as  reqired  by  2  Gen.  St.  p.  2113,  a 
decree  cannot  be  made  holding  the  mortgage  in- 
valid on  such  ground. 

2.  A  mortgage  can  be  declared  fraudulent 
against  creditors,  on  a  bill  to  foreclose,  only 
when  the  creditors  raise  that  issue  in  their  an- 
swer. 

Bill  in  equity  by  Arthur  MacFarlane  against 
Brltton  Richardson,  assignee,  etc.,  and  others, 
to  foreclose  a  chattel  mortgage.  Decree  for 
complainant 

James  Benny,  for  complainant.  James  B. 
Vredenburgh,  for  defendant  Richardson.  John 
Garrlck  and  Mr.  Hughes,  for  defendants  Gerli 
and  others. 

EMERY,  V.  C.  The  disputes  In  this  cause 
relate  to  the  priority  of  a  chattel  mortgage 
given  to  complainant  over  a  subsequent  as- 
signment for  the  benefit  of  creditors,  and 
over  creditors  whose  debt  existed  at  the  time 
of  the  mortgage,  and  who  subsequently  ob- 
tained judgment  on  their  debt  and  title  to 
the  mortgaged  chattels  by  sale  under  execu- 
tion Issued  upon  the  Judgment  At  the  argu- 
ment of  the  cause  two  grounds  of  priority 
over  the  chattel  mortgage  were  relied  on  by 
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the  Judgment  creditors:  First,  that  the  mort- 
gage Is  void  as  against  them  under  the  fourth 
section  of  the  chattel  mortgage  act  of  1885 
(2  Gen.  St.  p.  2113),  because  it  was  not  re- 
corded Immediately,  as  required  by  the  act; 
and,  second,  that  the  mortgage  Is  fraudulent 
as  against  creditors.  Neither  of  these  de- 
fenses to  the  mortgage,  however,  Is  specially 
set  up  In  the  answer  to  the  bill  so  as  to  make 
an  Issue  thereon  in  the  cause,  and  the  general 
rule  requires  that  such  Issues  must  be.  made 
upon  the  pleadings,  In  order  to  justify  a  de- 
cree holding  the  mortgage  invalid  upon  either 
of  these  grounds.  In  Bank  v.  Sprague  (Err. 
&  App.;  1870)  21  N.  X  Eq.  530,  a  mortgage 
was  held  to  be  fraudulent  against  creditors 
under  the  statute  against  fraudulent  convey- 
ances, but  only  In  favor  of  those  creditors 
who  had  raised  this  Issue  on  the  record.  As 
against  those  creditors  who  had  not  by  their 
answers  attacked  the  validity  of  the  mortgage 
upon  this  ground,  and  as  against  those  who 
had  failed  to  file  answers  setting  up  that  the 
mortgage  operated  to  hinder  or  delay  them, 
the  mortgage  was  sustaired.  The  reasons 
given  by  Mr.  Justice  Van  Syckel  In  the  opin- 
ion of  the  court  (pages  542  and  543)  are  that, 
the  mortgage,  which  on  its  face  Is  a  prior 
lien,  being  made  void  by  statute  only  in  favor 
of  a  particular  class,  the  affirmative  is  on 
the  creditor,  and  It  Is  Incumbent  upon  blm 
to  place  himself  upon  the  record  as  belonging 
to  this  class,  so  that  his  opponent  can  be 
beard.  And  the  rule  as  to  raising  the  issue 
specially  on  the  record  seems  also  in  this  case 
to  have  been  applied,  or  at  least  expressly 
declared  to  be  applicable,  to  the  case  of  a 
chattel  mortgage  claiming  precedence  over  a 
mortgage  prior  in  time  by  reason  of  the  fail- 
ure to  record  the  latter  as  directed  by  the 
statute.  See  pages  532,  533.  In  reference  to 
the  execution,  delivery,  and  recording  of  the 
present  mortgage  and  its  consideration,  the 
Issues  on  the  record  are  as  follows:  The  al- 
legations of  the  bill  are  that  on  or  about 
April  22,  1896,  William  MacFarlane  &  Oo. 
were  Indebted  to  complainant  in  the  sum  of 
$3,510,  and,  being  so  Indebted,  made  the  prom- 
issory note  bearing  date  April  22,  1806,  for 
|3,510,  payable  on  demand;  that,  In  order  to 
secure  the  payment  of  the  note,  with  interest, 
the  firm  executed  and  delivered  to  complain- 
ant the  mortgage  in  question,  bearing  date 
April  22,  1896;  that. after  the  execution  of 
the  mortgage  the  same  was,  on  the  22d  day 
of  April,  1806,  acknowledged  by  the  mort- 
gagors, and  on  the  25th  day  of  April  an  affi- 
davit was  indorsed  thereon  by  complainant, 
setting  forth  its  true  consideration,  and  on 
the  27th  of  April,  1896,  at  10:30  a.  m.,  it  was 
recorded.  The  bill  further  alleges  that  after 
the  execution  and  delivery  of  the  mortgage 
to  complainant,  to  wit,  on  April  27,  1896,  the 
partners  made  an  assignment  to  the  defendant 
Richardson  for  the  benefit  of  creditors,  ac- 
cording to  the  statute,  which  assignment  in- 
cluded the  mortgaged  chattels;  and  that  the 
assignee  took  possession  of  these  goods  and 


chattels,  together  with  the  other  property 
assigned.  The  bill  then  charges  that  the  as- 
signment was  made  "after  the  execution  and 
delivery  and  record  of  complainant's  mort- 
gage," and  that  the  assignee's  title  Is  subject 
to  complainant's  lien.  It  Is  also  alleged  that 
the  assignee  had  full  and  actual  notice  of  com- 
plainant's mortgage.  As  to  the  judgment 
creditors,  the  defendants  Oerli  &  Co.,  the  bill 
alleges  the  recovery  of  their  judgment  on  or 
about  June  4,  1896,  the  issue  of  execution,  a 
levy  thereunder,  and  a  sale  of  the  mortgaged 
chattels  to  the  defendant  on  July  6,  1897, 
and  charges  that  their  title  is  subject  to  com- 
plainant's mortgage.  The  answer  of  defend- 
ant Richardson,  assignee,  denies  any  knowl- 
edge, Information,  or  belief  as  to  the  existence 
of  the  debt,  sets  up  the  assignment  to  himself 
on  April  27,  1896,  alleges  that  his  first  knowl- 
edge of  complainant's  mortgage  was  received 
in  May,  1896,  after  taking  possession,  and 
that  be  then  first  learned  of  the  existence  of 
any  indebtedness  from  the  mortgagors  to  com- 
plainant. He  denies  any  knowledge  or  In- 
formation sufficient  to  form  a  belief  whether 
there  was  any  money  due  from  William  Mac- 
Farlane &  Co.  to  the  complainant  The  de- 
fendants Gerli  and  others,  by  their  answer, 
deny  knowledge  or  Information  of  the  In- 
debtedness to  complainant,  or  of  the  making 
of  the  chattel  mortgage,  or  of  Its  considera- 
tion, and  therefore  leave  complainant  to 
make  proof  thereof.  They  deny  also  knowl- 
edge or  Information  as  to  the  date  of  ac- 
knowledgment of  the  chattel  mortgage  or  of 
making  the  affidavit,  as  set  out  In  the  bill, 
and  leave  the  complainant  to  make  proof 
thereof,  but  they  admit  on  Information  and 
belief  the  allegations  of  the  bill  as  to  the 
time  and  place  of  record  of  the  chattel  mort- 
gage; and,  after  setting  out  their  title  to. the 
goods  under  the  execution  sale  on  their  Judg- 
ment, and  claiming  that  the  assignment  to 
Richardson  is  fraudulent  and  void  as  against 
them,  they  claim  that  they  are  the  owners 
of  the  goods  purchased  at  the  execution  sale 
under  their  judgment,  "free  from  any  title 
or  claim  of  said  Richardson  under  the  said 
fraudulent  and  void  assignment  so  made  to 
him  for  the  benefit  of  creditors,  and  subject 
only  to  the  indebtedness,  If  any,  which  the 
complainant  may  establish  to  the  satisfaction 
of  this  court  to  be  due  him  from  the  said 
Jane  MacFarlane  and  William  MacFarlane, 
and  secured  to  be  paid  by  the  complainant's 
said  mortgage." 

Clearly,  no  issue  Is  made  by  either  of  these 
answers  as  to  the  Invalidity  of  the  mortgage 
by  reason  of  the  failure  to  record  It  Immedi- 
ately, and  the  first  reference  on  the  record  to 
this  objection  was  when  the  mortgage  was  of- 
fered In  evidence  by  the  complainant,  and  ob- 
jected to  by  the  defendants  "on  the  ground 
that  It  does  not  comply  with  the  statute  In 
not  having  been  recorded  Immediately  after 
being  executed."  This  objection  to  evidence 
is  not  sufficient  to  create  an  issue  not  made  by 
the  pleadings.    This  claim,  therefore,  not  hav- 


Digitized  by 


Google 


N.J.) 


MaoFABLANE  v.  bichabdson. 


138 


lug  been  set  up  on  the  record,  would  seem  to 
be  unavailing,  If  the  general  rule  laid  down  In 
National  Bank  ▼.  Sprague,  supra,  Is  applied. 
And  the  reasons  for  requiring  the  claim  de- 
pending upon  failure  to  record  the  mortgage 
Immediately  to  be  specially  set  up  are  more 
imperative  than  in  other  cases;  for,  as  has 
been  settled  in  Roe  v.  Medlng  (Err.  &  App.; 
1895)  53  N.  J.  Bq.  350,  33  Ati.  394,  the  "im- 
mediate" recording  required  by  the  act  means 
as  soon  as  may  be  by  reasonable  dispatch  un- 
der the  circumstances  of  the  case.  Opinion, 
page  368,  53  N.  J.  Eq.,  and  page  395,  33  Atl. 
Reasonable  dispatch  in  recording  Is,  therefore, 
a  question  of  fact  to  be  determined  upon  a 
consideration  of  all  the  circumstances  of  each 
case,  and  before  a  decision  upon  the  question 
the  contesting  parties  should  each  be  notified, 
and  be  bound  by  the  record  to  produce  all  the 
evidence  relied  on  to  support  their  respective 
claims  on  this  issue.  The  ultimate  decision 
upon  such  questions  of  fact  often  depends, 
either  wholly  or  to  some  extent,  upon  the  fail- 
ure of  a  party  to  produce  or  explain  the  ab- 
sence of  witnesses  who  apparently  have  the 
knowledge  of  facts  necessary  to  their  case,  as 
made  on  the  record,  and  whom,  by  reason  of 
this  notice  on  the  record  of  the  issue  involved, 
they  are  bound  to  call  under  the  penalty  of  un- 
favorable Inferences  or  presumptions.  The 
evidence  in  this  case,  as  presented  on  this 
question,  is  an  illustration  of  this  situation. 
The  person  to  whom  the  mortgage  was  deliv- 
ered by  complainant  for  recording,  and  who 
subsequently  had  it  recorded,  is  not  produced 
as  a  witness  by  either  side,  nor  is  his  absence 
explained,  and  his  testimony  was  essential  for 
the  party  who  was  bound  to  produce  him,  or 
satisfactorily  explain  his  absence.  This  will 
appear,  I  think,  from  the  following  statement: 
The  mortgage  was  dated  April  22,  1896,  and 
was  executed  and  acknowledged  on  that  day 
by  the  complainant's  mother  and  brother 
(composing  the  firm  of  W.  MacFarlane  &  Co.), 
and  to  secure  a  note  for  $3,510  given  by  them 
to  complainant  and  payable  on  demand.  The 
note  was  given,  or  claimed  to  be  given,  for 
wages  due  complainant  from  the  firm,  as  the 
superintendent  or  manager  of  their  factory  for 
nearly  five  years.  The  firm  were  then  In  em- 
barrassed circumstances  by  reason  of  the  fail- 
ure of  a  customer  who  owed  them  a  large 
amount  ($10,000,  as  complainant  says),  and 
he,  knowing  of  this,  desired  his  claim,  for 
which  there  was  no  written  evidence,  adjust- 
ed and  secured.  The  note  was  given  to  him 
for  this  purpose,  and  the  mortgage,  which 
bears  the  same  date  with  the  note,  was  ex- 
ecuted on  that  date  by  the  mortgagors,  at  the 
office  of  Mr.  Carman,  their  lawyer,  in  New 
Xork.  It  was  apparently  then  left  In  the  pos- 
session of  Mr.  Carman,  from  whom  complain- 
ant, as  he  now  swears,  first  received  it  on  Sat- 
urday morning,  April  25,  1896,  perhaps  as 
early  as  10  o'clock.  Complainant  then  sign- 
ed the  affidavit  to  the  mortgage,  and,  as  he 
says,  gave  the  mortgage  to  Carman  in  New 
York,  with  directions  to  record  on  Monday 


morning.  The  recording  offices  are  not  open 
after  12  o'clock  on  Saturday,  and  the  mort- 
gage was  recorded  at  10.-30  on  Monday  morn- 
ing, April  27th.  Complainant's  credibility  upon 
this  point,  as  to  delivery  as  late  as  April  25th, 
Is,  however,  shaken  by  his  affidavit  annexed 
to  the  bill  In  this  case,  in  which  he  states 
"that,  although  the  said  assignment  [for  the 
benefit  of  creditors]  was  made  on  the  same 
day  as  the  date  of  the  record  of  deponent's 
mortgage,  said  mortgage  was  actually  made 
and  delivered  on  the  said  22d  day  of  April, 
1896,  and  was  recorded  prior  to  the  execution 
and  delivery  of  the  assignment,"  etc.  Car- 
man seems  to  have  had  the  actual  custody 
during  the'  Interval  from  April  22d  to  April 
25th,  and  whether  he  held  for  the  mortgagee 
is  a  point  upon  which  his  evidence  appears 
to  be  essential.  And  his  evidence  is  essential 
upon  another  point,  relating  to  the  reasonable 
dispatch  In  recording  the  mortgage.  Com- 
plainant swears  that  on  Saturday  morning, 
perhaps  as  early  as  10  o'clock,  and  when  he 
had  taken  the  affidavit,  he  directed  Carman  to 
record  the  mortgage  on  Monday  morning. 
Mrs.  MacFarlane,  complainant's  mother,  and 
one  of  the  mortgagors  and  members  of  the 
firm  of  William  MacFarlane  &  Co.,  was  called 
as  a  witness  for  the  complainant  From  her 
examination  It  appeared  that  on  the  same  date 
with  the  execution  of  this  mortgage  other 
mortgages  to  other  creditors  were  executed, 
which  were  also  recorded  on  the  following 
Monday;  and  upon  her  entire  evidence  I  think 
it  Is  an  open  question  whether,  so  far  as  she 
was  concerned,  the  recording  of  all  these  mort- 
gages, Including  complainant's,  was  not  to  be 
delayed  until  Monday  morning,  in  order  to 
await  the  result  of  an  application  she  was 
about  to  make  to  a  creditor  for  the  renewal 
of  notes  of  the  firm  coming  due  on  Monday. 
In  answer  to  the  question  whether  the  wit- 
ness did  not  Instruct  Carman  (who  was  then 
her  lawyer)  not  to  record  the  mortgages  in 
case  the  note  was  renewed,, she  says  that  she 
does  not  remember;  possibly  she  did,  but  "I 
don't  know  whether  I  did  or  not"  Under  all 
the  circumstances  of  this  case  developed  by 
the  evidence,  the  failure  of  the  complainant 
to  call  Carman, .  If  he  was  bound  to  do  so, 
to  support  the  Issue  on  his  side,  was  a  mate- 
rial circumstance  in  the  case,  to  be  carefully 
weighed.  But  In  the  absence  of  an  Issue  on 
the  record  against  complainant's  mortgage, 
which  notified  him  of  this  objection,  and  put 
on  him  the  burden  of  sustaining  such  issue  on 
his  part,  It  would  not  be  Just  to  put  this  pen- 
alty upon  him.  If  either  party  had  called 
Carman,  and  his  evidence  had  been  taken  up- 
on the  point  now  raised,  and  both  parties  had 
thus  proceeded  without  objection  to  the  taking 
of  evidence,  as  if  It  had  been  an  issue  on  the 
record,  an  amendment  of  the  answer  so  as  to 
include  the  issues  would  have  been  within  the 
power  of  the  court,  so  as  to  embrace  the 
proofs  taken.  But  the  case  has  been  submit- 
ted on  this  point  on  proofs  which  are  appar- 
ently not  complete,  and  which  are  Insufficient 
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to  base  a  conclusion  on  the  fact  In  dispute, 
unless  an  Inference  from  failure  to  produce 
evidence  Is  to  some  extent  relied  on;  and  the 
duty  to  produce  this  evidence  could  only  arise 
by  reason  of  an  Issue  upon  the  record  of 
which  the  party  bad  notice.  The  case  on  this 
point  seems  to  me  to  be  one  where  the  gen- 
eral rule  as  to  the  necessity  of  setting  up  the 
statutory  objection  to  the  chattel  mortgage  ap- 
plies with  special  force,  and  that  I  must,  there- 
fore, overrule  this  objection  on  the  ground  that 
It  was  not  set  up  by  the  answers. 

As  to  the  second  objection  to  complainant's 
mortgage,— that  It  was  made  in  fraud  of 
creditors,— the  case  stands  In  a  different  situ- 
ation, although  this  objection  Is  not  formally 
made  in  the  answer,  as  required  by  the  gen- 
eral rule.  On  the  bill  and  answer  an  Issue 
is  made  as  to  the  consideration  of  complain- 
ant's mortgage,  and  the  indebtedness  of  the 
firm  to  him,  and  be  Is  put  upon  his  proof  of 
the  indebtedness,  which  is  thereby  made  an 
Issue.  The  main  reason  urged  by  defend- 
ants against  the  validity  of  the  mortgage  up- 
on the  evidence  Is  that  nothing  was  due  to 
the  complainant,  and  that  the  alleged  indebt- 
edness was  a  claim  created  for  the  purpose 
of  defeating  creditors.  This  question,  there- 
fore, as  to  the  indebtedness  of  the  complain- 
ant, Is  fairly  an  issue,  and  should  be  decid- 
ed. Upon  this  question  I  reach  the  conclu- 
sion that  the  claim  of  the  complainant  is  sus- 
tained by  the  evidence,  which  shows,  In  my 
judgment,  that  the  note  secured  by  the  mort- 
gage was  based  upon  a  bona  fide  settlement, 
made  at  the  time  of  giving  the  note  between 
the  complainant  and  the  firm,  for  an  In- 
debtedness then  existing  In  complainant's  fa- 
vor for  wages  as  the  manager  or  superin- 
tendent of  their  factory.  These  services  had 
been  performed  since  the  complainant  came 
of  age,  on  June  IS,  1891,  and  under  an  ex- 
press agreement  for  compensation,  the  mon- 
ey payment  being  $60  per  month;  and,  in 
view  of  the  nature  of  the  services  rendered, 
and  of  the  proof  as  to  the  usual  rate  for 
such  services,  there  would  seem  to  be  no 
basis  for  concluding  that  the  claim  was  a 
fraudulent  claim.  The  most  serious  objec- 
tion to  the  claim,  In  my  judgment,  Is  the  de- 
lay of  Its  adjustment  by  complainant  until 
the  firm  became  embarrassed,  when  its  ad- 
justment and  security  preferred  complainant 
over  the  other  creditors.  But  this  delay  Is 
satisfactorily  accounted  for  by  the  fact  that 
under  the  agreement  as  originally  made  be- 
tween complainant  and  his  mother  the  mon- 
ey for  his  salary  was  not  to  be  drawn  out 
by  complainant,  but  was  to  remain  with  the 
firm,  in  which,  at  the  time  of  the  agreement, 
it  was  further  contemplated  that  at  some 
future  time  he  should  become  a  partner.  No 
agreement  of  partnership  was  made,  how- 
ever, either  then  or  subsequently.  The  cir- 
cumstance that  no  payments  on  the  claim 
were  made  In  the  meantime  to  complainant, 
which  would  ordinarily  tend  to  cast  doubt 
upon  Its  bona  fide  existence,  is  also  satisfac- 


torily explained.  While  under  age  the  com- 
plainant had  lived  with  his  mother,  and  had 
worked  in  the  factory  without  compensation 
other  than  his  board  and  clothing;  and  after 
coming  of  age  and  making  the  agreement  for 
compensation  he  still  continued  to  live  with 
her,  receiving  his  board  without  charge,  and 
money  for  clothing,  and  also  receiving  for 
himself  only  small  amounts  for  incidental  ex- 
penses, which  were  charged  to  his  mother's 
personal  account,  or  advanced  by  her.  The 
complainant,  becoming  uneasy  about  his 
claim,  in  February  or  March,  1896,  by  rea- 
son of  the  failure  of  a  large  customer  of  the 
firm,  which  might  threaten  its  solvency, 
pressed  for  a  settlement  and  security,  and 
the  note  and  mortgage  were  thereupon  given. 
In  view  of  the  whole  circumstances  of  the 
case  as  disclosed  by  the  evidence,  this  set- 
tlement and  adjustment  of  complainant's 
claim  for  wages  then  arrived  at  was  made 
fairly  and  in  good  faith,  and  the  amount  of 
the  note  secured  by  the  mortgage  must  be 
held  to  be  due.  I  will  therefore  advise  a  de- 
cree that  complainant's  mortgage  Is  a  lien 
prior  to  the  defendants'  claim,  and  must  be 
first  paid  out  of  the  proceeds  of  sale. 

The  defendant  Richardson,  as  assignee,  has 
filed  a  cross  bill  against  the  defendants  Gerll 
&  Co.,  but  at  the  argument  the  questions 
arising  on  the  cross  bill  were  not  presented 
by  counsel,  and  the  decree  therefore  will  go 
no  further  than  establishing  the  complain- 
ant's rights  as  against  the  defendants. 

(56  N.  J.  B.  251> 

BROMBAOHBR  et  al.  v.  BERKING  et  al. 

(Court  of  Chancery  of  New  Jersey.     Dec.  23. 

1897.) 

Wills— Construction— Rights  of  Dkvisbes— Na- 

tdbb  of  estatb. 

L  A  will  directed  that  all  the  testator's  prop- 
erty be  sold,  and  the  proceeds  invested  by  the 
executors  and  trustees,  and  that  one-third  of 
the  income  therefrom  be  paid  to  the  widow  of 
the  testator  during  her  life,  as  often  as  semi- 
annually, the  remainder  of  the  income  to  be 
paid  to  testator's  children  during  life,  in  fixed 
but  unequal  proportions.  Then  followed  the 
following  paragraph:  "In  the  event  of  death  of 
my  wife,  the  income  herein  given  to  her  is 
thereafter  to  be  payable  to  my  children,  re- 
spectively, pro  rata;  and,  in  case  of  the  death 
of  any  child  leaving  issue,  such  proportion  of 
the  capital  or  corpus  of  my  estate  as  was  rep- 
resented by  the  income  to  which  such  child  shall 
have  been  entitled  hereunder  at  the  time  of  his 
or  her  death  shall  go  and  be  paid  to  such  is- 
sue in  eqnal  shares,  if  more  than  one;  but,  in 
case  any  child  shall  die  without  issue,  then  his 
or  her  share  of  such  income  shall  be  paid  rata- 
bly to  my  surviving  children."  Held,  first,  that 
by  the  use  of  the  words  "pro  rata"  the  testator 
meant  that  the  income  which  the  widow  was  to 
receive  during  life  was  upon  her  death  to  be 
paid  to  the  children  in  the  same  proportions  as 
the  income  given  to  them  immediately  upon  tes- 
tator's death;  second,  that  the  gift  of  the  use 
of  the  income  is  to  be  regarded  as  equivalent  to 
a  gift  of  the' use  of  the  corpus;  third,  that  the 
children  of  the  testator  took  a  life  estate  only 
in  the  income,  both  in  that  which  was  to  be 
paid  to  them  after  the  widow's  death  as  well  as 
in  that  which  was  to  be  paid  to  them  after  the 
death  of  the  testator. 

2.  The  income  to  be  paid  to  the  widow  during 
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life  is  to  be  regarded  as  interest,  and  not  as  an 
annuity,  and  sucn  part  of  Bald  income  as  ac- 
crued after  the  last  payment  until  her  death 
belongs  to  her  estate. 

3.  The  trustees  are  directed,  in  case  of  the 
marriage  of  a  child,  to  pay  to  such  child  a  mar- 
riage portion;  and  in  case  any  son  should  en- 
gage in  any  business  or  profession,  with  the 
approbation  of  the  executors,  to  pay  to  such 
son  one-half  of  the  corpus  of  the  snare  of  such 
child,  in  either  of  which  events  the  income  of 
such  child  is  to  be  correspondingly  reduced. 
Hdd,  that  a  child  takes  an  absolute,  and  not  a 
life,  estate  in  a  portion  paid  under  these  provi- 
sions. 

(Syllabus  by  the  CourU 

BUI  by  Augustus  F.  Brombacher  and  others 
against  Max  B.  Berking  and  others  for  the 
construction  of  a  will. 

Joseph  P.  Osborne,  for  complainants. 


HEED,  V.  C.  The  complainants  are  trus- 
tees of  the  estate  of  Charles  H.  Berking, 
deceased.  They  have  filed  this  bill  for  the 
purpose  of  obtaining  the  instruction  of  this 
court  as  to  the  meaning  of  certain  parts  of 
the  will  of  Mr.  Berking,  deceased,  under  the 
directions  of  which  they  are  to  execute  their 
trust  The  will  provided— First  For  the  pay- 
ment of  debts  and  funeral  expenses.  Sec- 
ond. It  appoints  three  trustees  and  execu- 
tors. Third.  It  devises  and  bequeaths  to 
executors  and  survivors  of  them  all  the  testa- 
tor's estate,  real  and  personal,  remaining 
after  payment  of  debts,  funeral  and  testa- 
mentary expenses,  In  trust  to  Invest  proceeds 
of  sale  of  said  estate,  real  and  personal 
(which  he  empowered  executors  and  trustees 
to  convert  into  money  by  sale  or  otherwise), 
in  first-class  securities  or  real-estate  mort- 
gages; to  collect  and  pay  over  the  income 
therefrom  as  often  as  semiannually,  as  fol- 
lows: To  the  widow,  33%  per  cent,  of  said 
income  during  her  life;  to  a  daughter,  Paul- 
ine, 9  per  cent,  of  the  income  during  life;  to 
a  son,  Charles,  12%  per  cent  of  the  Income 
during  life;  to  a  daughter,  Jessie,  13V6  per 
cent,  of  the  Income  during  life;  to  a  daugh- 
ter, Dora,  16  per  cent,  of  the  income  during 
life;  to  a  son,  Max,  16  per  cent,  of  the  in- 
come during  life.  The  fourth  paragraph  is 
as  follows:  "In  the  event  of  death  of  testa- 
tor's wife,  the  income  given  to  her  Is  there- 
after to  be  payable  to  testator's  children,  re- 
spectively, pro  rata;  and,  In  case  of  the  death 
of  any  child  leaving  Issue,  such  proportion 
of  the  capital  or  corpus  of  my  estate  as  was 
represented  by  the  Income  to  which  such 
child  shall  have  been  entitled  hereunder  at 
the  time  of  bis  or  her  death  shall  go  and  be 
paid  to  such  issue  in  equal  shares,  if  more 
than  one;  but,  in  case  any  child  shall  die 
without  Issue,  then  his  or  her  share  of  such 
Income  shall  be  paid  ratably  to  my  surviving 
children."  The  widow  died  December  22, 
1896.  She  bad,  upon  the  death  of  the  testa- 
tor, qualified  as  the  sole  executrix  and  trus- 
tee under  his  will.  Upon  the  death  of  the 
widow  the  complainants  were  appointed  trus- 
tees In  her  stead. 


The  first  question  propounded  by  the  trus- 
tees Is  in  respect  to  the  distribution  of  the 
income  formerly  payable  to  the  widow.  The 
fourth  paragraph  provides,  as  already  dis- 
played, "that  In  the  event  of  the  death  of 
my  wife,  the  Income  herein  given  to  her  Is 
hereafter  to  be  payable  to  my  children,  re- 
spectively, pro  rata."  The  query  Is,  what 
did  the  testator  mean  by  the  use  of  the 
phrase  "pro  rata"?  Did  he  mean  that  the  In- 
come was  to  be  equally  divided  among  his 
children,  or  did  he  have  In  mind  the  propor- 
tions fixed  by  him  in  the  third  paragraph  for 
the  payment  of  the_  rest  of  the  Income? 
"Pro  rata"  means  according  to  a  measure 
which  fixes  proportions.  It  has  no  meaning 
unless  referable  to  some  rule  or  standard. 
If  the  use  of  these  words  did  not  follow,  as 
they  did,  the  third  paragraph,  and  If  there 
was  no  other  gauge  to  fix  the  proportions, 
they  would  probably,  In  the  absence  of  such 
standard,  be  regarded  as  equivalent  in  mean- 
ing to  the  words  "per  capita."  But,  in  my 
Judgment  the  testator  had  In  mind,  when  he 
employed  these  words,  the  measure  or  stand- 
ard fixed  by  him  in  the  preceding  paragraph 
for  the  division  of  the  two-thirds  part  of  the 
Income  among  his  children.  That  the  tes- 
tator meant  to  distinguish  between  a  distri- 
bution pro  rata  and  a  division  In  equal  shares 
appears  from  his  language  In  the  latter  part 
of  the  fourth  paragraph;  for  it  is  observed 
that  in  that  part  he  provides  "that,  In  case 
of  the  death  of  any  child  leaving  Issue,  such 
portion  of  the  corpus  as  was  represented  by 
the  Income  to  which  such  child  shall  have 
been  entitled  at  the  time  of  his  or  her  death 
shall  go  and  be  paid  to  such  Issue  In  equal 
shares,  If  more  then  one;  but,  in  case  any 
child  shall  die  without  issue,  then  his  or  her 
share  shall  be  paid  ratably  to  my  surviving 
children."  The  word  "ratably"  is,  of  course, 
equivalent  to  the  words  "pro  rata."  My 
conclusion  is  that  the  income  which  during 
the  life  of  the  wife  was  paid  to  her  should 
now  be  paid  to  the  children  of  the  testator  in 
the  same  proportions  as  the  other  part  of  the 
Income  is  payable. 

The  next  question  propounded  Is  whether 
the  unpaid  portion  of  the  one-third  of  the  in- 
come which  accrued  up  to  the  time  of  the 
death  of  the  widow  is  payable  to  her  personal 
representatives.  She  was  paid  up  to  August 
31,  1896.  She  died  December  22,  1S96.  The 
point  Is  whether  the  Income  accruing  between 
the  date  of  the  last  payment  and  the  date  of 
the  widow's  death  belongs  to  her  estate.  When 
a  sum  is  given  as  an  annuity,  and  the  annui- 
tant dies  between  the  pay  days,  there  can  be 
no  claim  by  his  personal  representative  for 
anything  accruing  after  the  last  pay  day. 
But  this  rule  Is  subject  to  exceptions,  one  of 
which  is  where  the  annuity  Is  given  in  lieu 
of  dower,  or  for  the  support  of  a  widow, 
or  of  minor  children.  In  such  Instances  the 
amount  of  the  annuity  will  be  apportioned. 
Lackawanna  Iron  &  Coal  Co.'s  Case,  37  N.  J. 
Eq.  26,  and  notes.    The  bequest  In  this  case. 
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is  of  Income  or  Interest  The  whole  of  the  tes- 
tator's property  was  to  be  sold  and  Invested, 
by  the  terms  of  his  will.  The  Income  is  to  be 
paid,  not  at  any  particular  time,  but  not  less 
frequently  than  semiannually.  The  Income 
accrues  from  day  to  day,  and  belongs  to  the 
life  legatee  from  the  time  of  Its  accrual.  Ed- 
wards v.  Countess  of  Warwick,  2  P.  Wins. 
176;  Craig  v.  Craig,  S  Barb.  Ch.  76;  Eyre  v. 
Gelding,  5  Bin.  472.  I  conclude  that  the  in- 
come unpaid  up  to  the  time  of  the  widow's 
death  belongs  to  her  estate. 

Other  questions  are  propounded  regarding 
the  construction  of  a  clause  In  the  fourth  and 
of  the  fifth  and  sixth  paragraphs  of  the  will. 
The  clause  in  the  fourth  paragraph  Is  in  these 
words:  "And,  In  case  of  the  death  of  any 
child  leaving  issue,  such  proportion  of  the 
capital  or  corpus  of  my  estate  as  was  repre- 
sented by  the  Income  to  which  such  child  shall 
have  been  entitled  at  the  time  of  his  or  her 
death  shall  go  and  be  paid  to  such  issue  in 
equal  shares,  if  more  than  one;  and,  in  case 
any  child  shall  die  without  issue,  then  his  or 
her  share  of  said  Income  shall  be  paid  ratably 
to  my  surviving  children."  The  fifth  para- 
graph Is  as  follows:  "In  case  of  the  marriage 
of  any  of  my  children,  my  executors  are  to 
pay  to  such  child,  as  a  marriage  portion, 
twenty-five  hundred  dollars  out  of  the  corpus 
of  the  share  of  such  child,  and  the  income  of 
such  child  will  thereafter  be  correspondingly 
reduced."  The  sixth  paragraph  Is  in  these 
words:  "If  any  of  my  sons  shall,  with  the 
approbation  of  my  executors,  engage  In  any 
business  or  profession,  then  one-half  of  the 
corpus  of  the  share  of  such  son  may  thereup- 
on be  paid  to  him  by  my  executors,  in  which 
event  his  Income  shall  be  thereafter  corre- 
spondingly diminished."  The  queries  which 
concern  the  clause  In  the  fourth  paragraph 
are — First,  in  respect  to  the  present  Interest  of 
children  of  the  testator;  and,  second,  In  re- 
gard to  the  interest  of  the  issue  of  those  chil- 
dren leaving  issue,  or  in  regard  to  the  Interest 
of  the  survivors  of  those  children  dying  with- 
out issue.  The  question  as  to  the  present  in- 
terest of  the  children  Is  involved  In  the  in- 
quiry whether  the  death  of  a  child  leaving  is- 
sue, or  without  Issue,  is  referable  to  death  be- 
fore the  death  of  the  testator,  or  before  the 
death  of  the  widow,  or  to  death  at  any  time. 
All  the  children  have  survived  the  testator 
and  the  widow.  If  the  period  to  which  the 
death  of  a  child  is  referable  is  death  before 
the  death  of  either  testator  or  widow,  then,  in- 
asmuch as  the  event  upon  which  either  one, 
the  alternative  limitation  over,  was  to  occur 
has  failed,  the  children  take  an  absolute  in- 
terest. I  am  of  the  opinion  that  each  child 
takes  an  interest  for  life  only,  not  only  in  that 
portion  of  the  estate  the  Income  of  which  was 
to  be  paid  to  such  child  during  the  life  of  the 
widow,  but  also  In  that  portion  of  the  income 
which  became  payable  to  each  child  after  the 
widow's  death.  The  death  of  a  child  refers 
to  death  at  the  time  the  life  estate  shall  de- 
termine.   3  Jarm.  Wills,  614;   Hawk.  Wills, 


255.  It  Is  entirely  clear  that  In  that  part  of 
the  estate  the  income  of  which  was  to  be  paid 
to  the  children  from  the  time  of  the  testator's 
death  each  child  took  only  a  life  interest 
The  direction  of  the  will  Is  that  the  trustees 
pay  over  to  each  child  during  life  his  or  her 
proportion  of  the  Income.  The  rule  is  that  a 
gift  of  Income  is  equivalent  to  a  gift  of  the 
land  or  corpus  out  of  which  the  income 
springs.  Traphagen  v.  Levy,  45  N.  J.  Eq.  448- 
452,  18  AH.  222;  Gulick  ▼.  Gulick's  Ex'rs,  27 
N.  J.  Eq.  498.  The  gift  of  the  Income  or  di- 
rection to  pay  the  Income  during  life  to  the 
children  gave  a  life  Interest  Monarque  v. 
Monarque,  SO  N.  Y.  320;  Sampson  v.  Randall, 
72  Me.  109;  Howell  ▼.  Green,  81  N.  J.  Law, 
326.  As  to  this  part  of  the  estate,  it  is  entire- 
ly clear  that  each  child  took,  upon  the  death 
of  the  testator,  a  life  estate,  with  remainders 
over  either  to  his  issue  or  to  his  or  her  sur- 
viving brothers  or  sisters.  I  am  not  includ- 
ing within  this  statement  either  the  marriage 
or  the  business  or  professional  portions  of 
which  I  will  presently  speak.  In  addition  to 
the  proportion  of  income  which  each  child  was 
to  be  paid  immediately,  there  is  the  income 
of  the  widow,  which  upon  her  death  is  to  be 
paid  to  the  children.  There  Is  no  express  lim- 
itation of  the  period  during  which  the  payment 
of  this  part  of  the  income  is  to  continue.  There 
axe  also  alternative  gifts  over.  These  condi- 
tions will  sometimes  restrict  the  gift  over  to  the 
period  of  distribution,  which  is,  in  this  in- 
stance, at  the  death  of  the  widow.  Barrell 
v.  Barrell,  38  N.  J.  Eq.  60.  In  my  Judgment,  it 
was  not  the  intention  of  the  testator  to  give 
the  children  who  survived  the  widow  an  abso- 
lute interest  in  this  portion  of  his  estate.  The 
manifest  scheme  was  that  upon  the  death  of 
the  widow,  her  portion  of  the  Income  should 
coalesce  with  the  rest  of  the  income,  and  all 
should  be  paid  by  the  trustees  alike,  and  en- 
joyed by  the  beneficiaries  for  the  same  period 
and  by  like  title.  The  will  provides  that  In 
the  event  of  the  death  of  the  widow,  the  In- 
come given  to  her  is  thereafter  to  be  payable 
to  my  children  pro  rata,  and,  in  case  of  the 
death  of  any  child  leaving  issue,  such  propor- 
tion of  the  capital  or  corpus  of  the  estate  as 
shall  be  represented  by  the  Income  to  which 
each  child  shall  have  been  entitled  at  the 
time  of  his  death  shall  go  and  be  paid  to  such 
Issue.  Here  is  a  gift  of  the  income  to  the 
children,  with  a  gift  over  of  the  corpus  to  the 
issue.  This  circumstance  was  by  Sir  J.  Leach 
thought  significant  to  indicate  that  the  gift 
over,  in  case  of  the  death  of  the  prior  legatee, 
meant  death  whenever  It  occurred,  and  that 
therefore,  the  prior  legatee  took  only  a  life  es- 
tate. 2  Jarm.  Wills,  5  750.  It  Is  transparent 
that  all  the  estate  which  came  to  each  child, 
whether  originally  or  at  the  death  of  the  wid- 
ow, goes  to  the  Issue  of  that  child,  or  to  his 
surviving  brother  or  sister,  at  the  same  time. 
It  Is  that  part  of  the  corpus  "represented  by 
the  Income  to  which  such  child  shall  have 
been  entitled  at  the  time  of  his  death"  that 
by  the  language  of  the  fourth  paragraph  Is 
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given  over.  This  Includes  an  Income,  from 
whatsoever  portion  of  the  corpus  derived.  All 
the  Income  Is  treated  as  a  unit  The  contin- 
gency upon  which  the  gift  over  Is  to  occur  Is 
obviously  single,  not  double.  It  Is  death  In 
the  lifetime  of  the  testator,  death  In  the  life- 
time of  the  widow,  or  death  whenever  It  shall 
occur.  Now,  In  regard  to  twc-thlrds  of  all  the 
Income  or  of  the  corresponding  estate,  the  will, 
by  an  express  limitation  of  the  estate  of  the 
children  to  a  life  Interest,  has  fixed  the  end 
of  each  child's  natural  life  as  the  time  when 
the  gift  over  is  to  take  effect.  The  gift  over 
of  all  the  income  or  estate  necessarily  occurs 
at  the  same  time.  My  conclusion  Is  that  each 
child  has  now  a  life  estate.  This  interest, 
however,  may  in  part  become  absolute  under 
the  fifth  and  sixth  paragraphs,  providing  for 
the  payment  of  marriage  portions,  and  for  the 
payment  of  a  moiety  of  the  corpus  to  those 
who  engage  In  business  or  in  a  profession. 
The  bill  propounds  a  question  relative  to  the 
fifth  paragraph,  in  these  words,  "What  is  to 
be  the  disposition  of  the  income  of  the  $2,- 
6007"  The  purport  of  this  question,  I  as- 
sume, is  whether  the  marriage  portion  is  to  be 
taken  Into  account  as  part  of  the  estate  to  be 
distributed  upon  the  death  of  any  child  so  ad- 
vanced. This  query  is  already  answered. 
The  payment  Is  made  absolutely,  and  becomes 
the  property  of  the  child.  The  only  part  of 
her  Income  which  is  thereafter  limited  over  is 
the  reduced  Income  accruing  from  the  ad- 
vanced child's  diminished  capital.  The  sixth 
clause  provides  that  "If  any  of  my  sons  shall, 
with  the  approbation  of  my  executors,  engage 
In  any  business  or  profession,  then  one-half 
of  the  corpus  of  the  share  of  such  sum  may 
thereafter,  be  paid  to  him."  The  query  Is, 
what  Is  meant  by  "engage  In  any  business  or 
profession"  ?  It  Is  Impossible  to  give  a  general 
definition  which  Is  more  specific  than  the 
words  themselves.  If  a  particular  Instance 
arises  as  to  whether  a  party  engages  or  Is  en- 
gaged in  a  business  or  profession,  an  Intelli- 
gent construction  can  be  given  when  the  In- 
stance arises.  In  regard  to  those  questions 
which  relate  to  the  interest  of  the  Issue  or  to 
the  interest  of  the  surviving  children  after  the 
death  of  a  child,  I  think  the  consideration  of 
these  matters  should  be  postponed  until  -the 
event  occurs.  The  interest  of  the  Infants 
should  not  be  passed  upon  now,  when  such  ju- 
dicial action  is  not  required  for  the  purpose 
of  guiding  the  trustees  In  the  performance  of 
their  present  duties;  nor,  If  it  were  necessary, 
should  it  be  settled  without  assigning  counsel 
to  specially  present  the  case  of  the  Infants.' 


(66  N.  J.  B.  193) 

TURNER  v.  HILL  et  al. 

(Court  of  Chancery  of  New  Jersey.    Jan.  8, 
1898.) 

Appucahok  or  Fatmbnts  —  Apportionment  st 
Court— Burden  or  Proof. 
1.  Where  no  definite  direction  is  given  by  a 
debtor  to  apply  a  balance  of  account  in  the 


hands  of  a  creditor  to  any  one  or  more  of  sev- 
eral debts  due  the  creditor,  the  latter  may  make 
the  application. 

2.  In  making  it,  he  may  not,  without  the  debt- 
or's direction,  appropriate  it  to  the  payment  of 
a  debt  of  his  debtor  which  he  does  not  hold. 

3.  If  the  creditor  applies  it  generally,  the 
court  will  recognize  his  appropriation  so  far  as 
he  had  power  to  make  it,  and  will  apportion  it 
ratably  towards  the  payment  of  all  the  debts 
of  the  debtor  which  the  creditor  held,  to  which 
he  applied  it  generally,  where  such  apportion- 
ment accords  with  equitable  principles. 

4.  When  a  subsequent  lien  creditor  or  holder 
of  lands  claims  that  a  credit  has  been  applied 
in  satisfaction  of  a  precedent  lien,  the  burden  is 
upon  the  party  who  alleges  the  application  to 
prove  it 

(Syllabus  by  the  Court) 

Bill  by  Catherine  B.  Turner  against  Wil- 
liam Hill  and  others  to  foreclose  .certain 
mortgages.    Decree  for  complainant 

The  bill  Is  filed  by  the  complainant  to 
foreclose  six  mortgages  upon  a  number  of 
tracts  of  land  In  Warren  county.  The  de- 
fendants are  William  Hill,  the  owner  of  the 
equity  of  redemption,  and  his  wife,  several 
Judgment  creditors  of  Hill,  and  Thomas  P. 
Frome,  who  is  both  a  Judgment  creditor  of 
Hill  and  a  grantee  from  him  of  one  of  the 
tracts  described  in  several  of  the  mortgages. 
Frome  is  the  only  litigating  defendant  and 
the  questions  presented  arise  in  the  ascer- 
tainment of  his  equities  as  Judgment  cred- 
itor of  Hill,  and  as  grantee  of  the  one  tract. 
The  six  mortgages  held  by  the  complainant 
were  all  originally  made  by  the  defendant 
William  Hill,  and  were  given  for  the  prin- 
cipal amounts  and  recorded  at  the  dates 
following:  One  to  William  Trimmer  for 
$1,000,  recorded  April  9,  1877;  one  to  Isaac 
Dill  for  $1,000,  recorded  September  11,  1879; 
one  to  First  National  Bank  of  Washington 
for  $2,885,  recorded  April  16,  1890;  one  to 
Hackettstown  National  Bank  for  $2,500,  re- 
corded April  29,  1890;  another  to  Hacketts- 
town National  Bank  for  the  same  debt  re- 
corded August  18,  1890;  and  the  last  called 
an  additional  and  collateral  mortgage,  to  the 
complainant  Catherine  B.  Turner,  dated  and 
recorded  May  18,  1894,  for  $5,000.  The 
mortgage  recorded  April  29,  1890,  to  Hack- 
ettstown National-  Bank,  and  the  last  mort- 
gage, to  the  complainant  recorded  May  18, 
1894,  are  the  only  mortgages  which  assume 
to  be  liens  upon  tract  No.  14  In  the  bill  of 
complaint  which  is  an  undivided  one-half 
part  of  37%  acres  of  land.  This  undivided 
Interest  the  complainant  conveyed  in  fee  to 
the  defendant  Thomas  P.  Frome,  by  deed 
dated  January  6,  1894,  recorded  May  16, 
1894.  The  effect  of  this  conveyance  was  to 
pass  the  title  to  this  tract  No.  14,  out  of 
the  mortgagor,  Hill,  before  he  gave  the 
mortgage  of  May  18,  1894,  to  the  complain- 
ant, so  that  Hill's  mortgage  of  that  date,  to 
the  complainant  is  no  lien  on  that  tract 
All  of  the  above-named  mortgages  except 
the  first  (Trimmer's)  and  the  last  which 
was  given  to  the  complainant  had  In  May, 
1894,  come  to  be  owned  by  one  John  Karr, 
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who  had  purchased  them  from  various  hold- 
ers. While  he  held  these  mortgages,  he  had 
received  possession  of  the  mortgaged  prem- 
ises, and  had  permitted  the  mortgagor  to 
stay  on  the  place  under  lease  from  him,  had 
stocked  and  equipped  the  farm,  and  had  re- 
ceived the  profits  which  he  had  in  great 
part  expended  for  the  benefit  of  the  mort- 
gagor, in  rent  and  other  expenses,  resulting, 
however,  In  leaving  a  balance  In  his  hands 
of  $1,287.83.  In  May,  1894,  Karr,  being  still 
the  holder  of  the  mortgages,  except  the 
Trimmer  mortgage,  desired  to  raise  money 
upon  them,  and  applied  to  Judge  Morrow 
for  $5,000;  seeking  to  effect  a  sale  of  the 
Trimmer  first  mortgage,  and  all  the  other 
subsequent  mortgages  which  Karr  then 
held.  An  arrangement  was  made  by  which 
the  complainant,  through  Judge  Morrow, 
advanced  the  $5,000.  The  Trimmer  mort- 
gage and  the  four  others  held  by  Karr  were 
assigned  absolutely  to  her,  with  the  bonds  and 
notes  the  payment  of  which  they  secured.  It 
was  noticed  that  the  wife  of  the  mortgagor, 
Hill,  had  not  signed  some  of  the  later  mort- 
gages; and,  to  bind  her  dower  and  as  an  ad- 
ditional security,  a  new  mortgage  upon  all  the 
several  tracts  described  in  all  the  previous 
mortgages  was  executed  and  delivered  by 
11111  and  his  wife  to  the  complainant.  The 
mortgages  all  being  due,  the  complainant 
filed  her  bill  to  foreclose  them,  making  tbe 
mortgagor,  Hill,  and  his  wife,  and  several 
judgment  creditors,  and  Frome,  in  respect 
to  his  deed  for  tract  No.  14  and  his  judg- 
ment against  Hill,  defendants.  No  answers 
have  been  filed  by  any  defendant  except 
Frome. 

Joseph  M.  Eoseberry,  for  complainant  L. 
I>e  Witt  Taylor,  for  defendant  Frome.  Wil- 
liam H.  Morrow,  for  defendant  Amelia  Clay- 
ton. 

GREY,  V.  C.  (after  stating  the  facts).  A 
computation  of  the  amounts  due  on  the  sev- 
eral mortgages  Is  necessary  to  an  under- 
standing of  the  action  of  the  parties  In  the 
premises: 

The  testimony  shows 
that  at  the  time  of  the 
assignments  to  the 
complainant,  May  11, 
1894,  there  was  due  on 
the  mortgage  of  Hill  to 
.   Trimmer,  for  principal 

and   interest $1,061  39 

On  the  Hill  to  Dill  mort- 
gage (which  was  pled- 
ged to  Trimmer  by 
'  Katr),  the  considera- 
tion of  the  assignment 
to  the  complainant  on 
May  11,  1894,  Is  stated 

to    be 1,296  26 

On  the  Washington  Bank 
.    mortgage     there     was 
,  due  on  the  notes  it  se- 
cured on  July  2,  1891 


(the  date  when  thi* 
mortgage  and  notes 
were  assigned  to  Karr), 
after  crediting  all  pay- 
ments made  by  Hill.  .$2,123  85 
There  Is  no  proof  of  any 
payments  to  Karr  on 
these  notes  or  mort- 
gages. I  therefore  add 
Interest  on  the  princi- 
pal of  the  notes  from 
July  2,  1891,  to  May  18, 
1894,  the  time  of  the 
transfer  to  complain- 
ant. The  aggregate 
principal  sum  of  the 
note  Is  $2,077.34,  and 
the  Interest  from  July 
2,  1891,  to  May  18, 1894, 
Is    35846 


Making  amount  of  prin- 
cipal and  Interest  due 
on  Washington  Bank 
mortgage,  etc.,  on  May 
18,  1894  (date  of  as- 
signment to  complain- 
ant), to  be 

The  Hackettstown  Bank 
had  two  -mortgages, 
both  securing  the  same 
set  of  notes.  On'  these 
there  was  due,  for  prin- 
cipal on  the  notes,  at 
the  time  Karr  purchas- 
ed the  securities,  July 
9,  1891   1,224  16 

Interest  then  due..$26  52 

Interest  from  July  9, 
1891,  to  date  of  assign- 
ment to  complainant, 
May  18,  1894. . .  .$209.88     236  40 


2.482  11 


Amount  due  on  Hack- 
ettstown Bank  mort- 
gage on  May  18,  1894 
(date  of  assignment  to 
complainant),  if  no  al- 
lowance be  made  by  ap- 
plying the'  credit  In  Mr. 
Karr's  hands  due  the 
mortgagor   


1,460  53 


Total  amount  due  on  all 

mortgages  not  applying 

the  credits  due  Hill,  in 

Karr's  hands  $6,300  29 

For  the  assignments  of  these  mortgages, 
which  were  made  on  May  11  and  May  18, 
1894,  to  the  complainant,  the  sum  of  $5,000 
was  paid  by  her.  Mr.  Karr  made  an  abso- 
lute transfer  of  them  to  the  complainant. 
He  gave  no  obligation  of  his  own  which 
these  mortgages,  etc.,  were  pledged  to  .secure. 
He  owes  nothing  to  the  complainant,  and  she 
has  become,  by  her  purchase,  the  absolute 
owner  of  all  that  is  due  ,on  the  securities. 
When  Karr  sought  to  raise  the  $5,000  on  the 


Digitized  by 


Google 


V.J.) 


TURNER  v.  HILL. 


189 


mortgages  which  he  held,  It  appeared  that 
the  mortgagor's  wife  had  not  signed  the  later 
mortgages,  and  he  was  obliged  to  secure  an 
additional  mortgage,  to  be  made. to  the  com- 
plainant on  all  the  tracts,  in  which  the  wife 
Joined,  in  order  to  secure  the  money.  This 
mortgage  is  the  complainant's  last  mortgage, 
and,  Judge  Morrow  testifies,  was  given  as  a 
collateral  mortgage. 

Judge  Morrow  disbursed  the  fund,  and  tes- 
tifies that  he  paid: 
To  Trimmer,  for  the  HW- 

Trimmer  mortgage....  $1,06139 

To   Trimmer,   for  Karr, 

for  the  Dill  mortgage...  1,286  26 

To  Karr,  for  the  Wash* 

ington  Bank  and  Hack- 

ettstown    Bank    mort- 
gages,    the     following 

checks  were  given  by 

Judge  Morrow: 

May  18,  1894 $1,200  00 

June  2,  1894 750  00 

August  30, 1894 578  63'  $2,528  63 


Making  the  total  expendi- 
ture by  Morrow  for  the 
purchase    of    all    the 

mortgages  to  be $4,885  28 

In  addition  to  the  above  payments,  Judge 
Morrow  states  that,  out  of  the  complain- 
ant's advance  of  $5,000,  he  was  paid  for  his 
services  In  conducting  the  business,  and 
that  he  also  paid  some  arrears  of  Interest 
on  an  outside  mortgage,  with  Mr.  Karr's  as- 
sent. 

The  testimony  is  somewhat  confused  as  to 
these  detailed  items  of  the  subsequent  dis- 
bursement, but  it  Is  quite  clear  that  the  com- 
plainant's money  was  all  paid-  either  to  Mr. 
Karr  himself,  or  by  his  direction  to  others, 
and  that  she  became,  by  the  assignments, 
the  owner  of  all  the  mortgages  which  she 
now  seeks  to  foreclose. 

The  defendant  Insists  that  the  Hacketts- 
town  Bank  mortgage,  dated  April  28,  1890, 
which  is  the  only  one  held  by  complainant 
which  is  a  Hen  upon  the  undivided  one-half 
of  the  37%-acre  tract  (No.  14  in  the  bill),  has 
been  actually  paid  by  the  application  of  the 
credit  in  the  hands  of  Mr.  Karr  (while  the 
bolder  of  that  mortgage)  in  favor,  of  Wil- 
liam Hill,  the  mortgagor;  and  that,  if  such 
a  credit  was  not  actually  made,  then  that, 
in  equity,  It  ought  to  be  made,  because  the 
defendant  claims  it  was  directed  to  be  made 
by  the  mortgagor,  or,  If  not  so  directed,  then 
that,  the  credit  in  the  hands  of  the  holder  of 
the  mortgage  having  arisen  from  the  issues 
and  profits  of  the  mortgaged  premises,  it 
should  be  made  by  the  court  The  proof 
■hows  that  this  credit  arose  as  follows:  The 
mortgagor,  Hill,  had  accepted  a  lease  of  the 
mortgaged  premises  from  Mr.  Karr.  Hill 
continued  to  have  the  actual  possession,  not 
only  of  the  mortgaged  premises,  but  also  of 
horses,  cattle,  and  the  stock  equipment  of 
the  farm,  which  had  been  bought  by  Karr 


at  a  chattel  mortgage  sale,  upon  an  under- 
standing between  Hill  and  Karr  that  these 
chattels  were  to  belong  to  Hill  as  soon  a* 
he  had  paid  for  them,  Mr.  Karr  paid  the 
running  expenses  and  supplies  of  the  farm, 
Interest  on  some  of  the  mortgages,  the  ex- 
penses of  a  foreclosure,  and  the  purchase  of 
stock,  horses,  and  cattle.  He  received,  in 
actual  gross  receipts,  $3,946.27.  He  did  not 
apply  any  of  it  to  the  payment  of  the  Hack- 
ettstown  Bank  mortgage,  which  he  held. 
He  had  a  balance  of  $1,287.83  in  his  hands, 
a  credit  In  Hill's  favor  that  had  not  been 
applied  when  all  the  mortgages  were  about 
to  be  assigned  to  the  complainant  He 
swears  that  while  it  was  a  matter  of  discus- 
sion between  him  and  Hill,  the  mortgagor, 
as  to  what  mortgage  It  should  be  applied  on, 
the  Hackettstown  Bank  mortgage  and  the 
Washington  Bank  mortgage  both  being  men- 
tioned, Hill  spoke  as  if  he  wanted  it  ap- 
plied on  the  Hackettstown  Bank  mortgage; 
but  Karr  swears  that  Hill  did  not  give  him 
(Karr)  any  direction  or  order  to  apply  It  to 
any  particular  mortgage.  The  testimony  of 
Mr.  Karr  on  this  point  was  fairly  shown  by 
these  questions  and  answers:  "Q.  Have  you 
any  of  that  money  in  your  hands  now?  A. 
No,  sir.  Q.  Had  you  when  you  assigned 
the  Hackettstown  Bank  mortgage  to  Mlsg 
Turner?  A.  I  had.  I  had  an  account  with 
Mr.  Hill,  debit  and  credit  account  of  the 
whole  transaction;  and,  when  this  account 
was  closed  up,  there  was  $1,287.83  that 
should  have  been  indorsed  on  those  mort- 
gages. Q.  Which  mortgages?  A.  That  I 
can't  say,— on  the  whole  of  them.  Q.  Whict 
mortgage  was  It  to  be  Indorsed  upon  by  Mr. 
Hill's  agreement  or  direction?  A.  There 
was  no  definite  agreement  in  regard  to 
that."  He  farther  states:  "I  was  to  use 
that  money  in  any  way  that  I  chose  tor  his 
[Hill's]  benefit  Q.  Did  you  so  use  it?  A. 
I  did.  Q.  How  did  you  use  it  for  his  bene- 
fit? What-  did  you  do  with  the  funds?  A. 
With  the  $1,287  or  with  the  whole  fund? 
Q.  No;  the  $1,287,  the  rest  you  say  you  ap- 
plied. What  did  you  do  with  it  at  any  time? 
Those  mortgages  that  I  held,  amounting  to 
some  $5,000,  and  Trimmer's  together, 
amounted  to  some  $6,300;  and  I  said  to 
Judge  Morrow,  at  the  time  that  these  assign- 
ments were  made,  that  there  was  $1,287.83 
that  should  be  applied  on  some  of  these 
mortgages.  I  did  not  know  on  which  to 
apply  them.  Q.  What  was  done  with  them? 
A.  Judge  Morrow  said,  'After  that  credit 
is  made,  does  it  still  leave  $5,000  due  on 
those  mortgages?'  I  told  him,  'Yes;  that 
is  true.'"  Karr  further  testifies  that  this 
$1,287.83  credit  in  favor  of  Hill  was  to  have 
been  credited  on  these  mortgages,  as  he 
stated  to  Morrow,  and  that  the  credit  was 
definitely  ascertained  to  be  that  amount  "at 
the  time  they  arranged  the  settlement  In 
Oeorge  Morrow's  office."  This  was  the  time 
the  transfers  were  made  to  the  complain-., 
ant 
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I  think  It  Is  quite  evident  that  there  was 
no  definite  instruction  by  the  mortgagor  as 
to  the  application  of  this  credit  The  wit- 
ness Karr  testifies  that  Its  application  was 
discussed  between  himself  and  the  mort- 
gagor, and  the  Eackettstown  mortgage 
seems  to  have  been  favorably  considered; 
but  its  application  to  pay  the  Washington 
Bank  mortgage  was  also  talked  over,  and, 
at  the  time  when  the  final  transfers  were 
made  to  the  complainant,  no  direction  for 
appropriation  to  any  particular  mortgage 
bad  been  given  by  the  mortgagor,  nor  until 
that  time  was  the  actual  amount  of  the 
credit  apparently  known  to  the  parties.  Mr. 
Karr  then  applied  it  generally  as  a  credit 
on  the  whole  sum  due  on  all  the  mortgages. 
The  ascertainment  of  the  credit  and  its  ap- 
plication appear  to  have  been  substantially 
coincident  Karr  treated  the  mortgages  as 
calling  for  $6,300  before  the  credit  was  ap- 
plied, and  for  over  $5,000  afterwards;  and 
this  very  nearly  accords  with  the  amounts 
due  on  all  the  mortgages,  as  above  shown. 
Hill  was  present  in  Morrow's  office  at  the 
time  of  the  settlement  and  assignments  of 
the  mortgages.  He  knew  he  had  this  credit 
balance  of  $1,287.83  In  Mr.  Karr's  hands. 
He  Joined  with  his  wife  in  making  the  ad- 
ditional collateral  mortgage  to  the  complain- 
ant for  $5,000,  the  amount  due  on  all  the 
mortgages  after  applying  the  credit;  and 
it  Is  difficult  to  believe  Hill  took  so  impor- 
tant a  part  In  that  settlement,  and  would 
have  permitted  Mr.  Karr  to  apply  this  cred- 
it generally  on  all  the  mortgages,  If  he  (Hill) 
had  already  directed  it  to  be  applied  on  the 
Hackettetown  Bank  debt.  Hill  was  himself 
the  best  witness  to  the  fact  that  he  had  di- 
rected an  appropriation  of  this  credit  to  be 
made  towards  the  payment  of  the  Hacketts- 
town  Bank  mortgage,  if  be  had  made  any 
such  direction.  He  was.  not  called  for  the 
defendant  The  burden  of  supporting  the 
allegation  In  the  answer  that  the  Hackette- 
town Bank  mortgage  had  been  paid  is  upon 
the  defendant  who  makes  the  claim.  The 
evidence  does  not  support  it 

Hill,  the  mortgagor,  who  was  entitled  to 
the  credit  was  the  debtor  who  created  and 
owed  all  the  bonds  and  notes  secured  by  all 
the  mortgages.  As  he  had  made  no  applica- 
tion of  it  to  any  specific  mortgage  before  the 
settlement,  Mr.  Karr,  the  creditor,  who  held 
Hill's  bonds  and  mortgages,  had  the  right  to 
appropriate  it  to  such  of  them  as  he  chose. 
He  did  apply  it  by  giving  a  general  credit  of 
the  amount  remaining  in  his  hands  upon  the 
whole  amount  due  on  all  the  mortgages;  so 
that,  after  the  application  of  the  credit,  they 
should,  as  a  whole,  stand  as  securing  the 
payment  of  $5,000.  On  the  faith  of  this  as- 
surance, the  complainant's  $5,000  was. deliv- 
ered and  disbursed;  and  I  think  she  Is  enti- 
tled to  the  benefit  of  the  statements  then 
made  by  Mr.  Karr,  that  that  sum  remained 
due  on  those  mortgages  after  the  application 
of  the  credit    As  there  was  no  direction  by 


Hill  that  the  credit  should  be  applied  to  the 
Hackettetown  Bank  mortgage,  and  it  was  ap- 
plied generally  by  Mr.  Karr  without  specific 
appropriation  of  any  definite  sum  to  any  par- 
ticular mortgage,  the  application  of  the  credit 
still  remains  incomplete.  So  far  as  Mr.  Karr 
had  power  to  apply  it,  and  so  far  as  be  ac- 
tually did  apply  It,  I  think  Ms  action  should 
be  recognized  as  a  forceful  appropriation;  but 
to  the  extent  that  he  lacked  the  power  to  ap- 
ply, or  failed  to  do  so  in  an  effectual  man- 
ner, the  court  should  apply  the  credit  in  ac- 
cordance with  equitable  principles.  Mr. 
Karr  assumed  to  apply  the  credit  In  reduc- 
tion of  the  amount  due  on  all  the  mortgages, 
including  that  made  by  Hill  to  Trimmer.  Mr. 
Karr,  as  Hill's  creditor,  having  moneys  in  his 
hands  due  Hill,  had  the  right,  when  Hill  did 
not  direct  its  application  to  any  one  of  his 
debts,  to  apply  it  to  such  of  the  debts  he  held 
against  Hill  as  he  (Karr)  should  choose. 
Karr  testified  that  he  thought  the  lease  au- 
thorized him  to  apply  the  credit  as  he  chose, 
but  the  lease  dated  March  25,  1881,  under 
which  Hill  held  the  premises  till  the  spring  of 
1894,  under  which  the  credit  accumulated  in 
Karr's  hands,  gave  him  no  special  right  to 
appropriate  the  credit  His  authority  was 
simply  that  of  a  creditor  who  might  apply  a 
credit  when  his  debts  did  not  But  he  had 
no  right  to  apply  it  to  any  debt  of  Hill's  held 
by  some  one  else,  unless  by  Hill's  direction. 
As  to  such  debts,  be  was  not  Hill's  creditor. 
In  May,  1894,  when  the  application  was  made 
at  the  time  of  the  settlement  in  Morrow's  of- 
fice, Mr.  Karr  was  not  the  holder  of  the 
Trimmer  mortgage.  There  is  no  proof  that 
Hill  directed  the  application  of  any  part  of 
the  credit  to  the  payment  of  this  mortgage, 
and  Mr.  Karr  had  no  authority,  without  Hill's 
direction,  to  appropriate  the  credit  in  whole 
or  in  part  to  pay  Hill's  debt  to  Trimmer.  No 
special  application  was  made  of  it  to  Trim- 
mer's mortgage,  but  that  debt  was  included 
in  the  computation  of  the  aggregate  $6,300 
of  Hill's  debts,  to  which  Karr  applied  the 
credit  generally.  This  application,  so  far  as 
the  Trimmer  mortgage  is  concerned,  must  be 
disregarded,  and  the  credit  must  be  appropri- 
ated only  towards  the  satisfaction  of  those 
mortgages  which  Karr,  who  made  the  appro- 
priation, then  held.  Mr.  Karr,  however,  while 
having  the  right  to  apply  the  credit  and  ac- 
tually applying  it  generally,  did  not  indicate 
any  proportion  or  order  In  which  the  credit 
should  be  applied  to  the  mortgages  which  he 
held.  The  rule  Is  that,  when  neither  the 
debtor  nor  the  creditor  directs  the  application 
to  the  payment  of  any  particular  debt,  the 
court  may  appropriate  it;  and,  in  so  doing, 
the  court  will  usually  apply  it  to  the  payment 
of  that  debt  which  has  the  least  security,  up- 
on the  assumption  that  the  debtor  would  de- 
sire to  pay  all  his  debts;  and  this  disposition 
of  the  credit  most  nearly  accomplishes  that 
result.  Terhune  v.  Cotton,  12  N.  J.  Eq.  238, 
312;  Leeds  v.  Glfford,  41  N.  J.  Eq.  409,  6  Atl. 
795. 
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No  other  evidence  has  been  offered  In  this 
case  which  can  be  used  to  show  that  any 
one  of  the  mortgages  held  by  Mr.  Karr  In 
May,  1894,  was  a  less  certain  security  for 
the  payment  of  the  mortgage  debt  than  the 
others,  save  that  which  arises  from  the  Infer- 
ence that  the  subsequent  mortgages  hare 
less  likelihood  of  payment  than  the  prior 
ones,  where  they  all  cover  the  same  property. 
But  the  mortgage  securing  the  last-created 
debt,-  to  the  Hackettstown  Bank,  Is  addition- 
ally secured  by  Including  tract  No.  14;  and 
as  no  proof  has  been  made  which  shows  that 
this  mortgage,  with  this  additional  tract,  is 
in  any  way  less  secure  than  any  of  the  oth- 
ers held  by  Karr,  there  seems  to  be  no  rea- 
son for  selecting  any  particular  mortgage  to 
receive  the  whole  benefit  of  the  credit  Mr. 
Kan's  act  6f  appropriation  was  general  on 
account  of  all  of  them.  An  application  of 
the  credit  in  proportionate  reduction  of  all 
of  the  mortgages  which  he  held  accords  with 
the  spirit  of  his  appropriation.  I  think  the 
rights  of  all  the  parties  are  fairly  recognized 
by  the  perfecting  of  the  application,  left  In- 
complete by  Mr.  Karr,  and  apportioning  the 
credit  of  $1,287.83  in  pro  rata  satisfaction  .of 
all  the  mortgages  held  byhlm  when  the  set- 
tlement was  made. 

It  Is  Insisted  that  the  defendant  Frome  has 
a  right  to  have  the  credit  so  applied  as  to 
discharge  the  Hackettstown  Bank  mortgage, 
and  thus  allow  him  to  hold  tract  No.  14,  clear 
of  any  lien.  The  burden  was  upon  Mr. 
Frome  to  prove  some  fact  or  contract  which 
would  support  such  an  equity.  He  made  no 
such  proof.  He  did  offer  by  his  own  testi- 
mony to  prove  what  Hill  had  said  to  him 
about  such  an  appropriation,  on  two  occa- 
sions, one  before  this  suit  was  begun,  and 
the  other  afterwards.  This  testimony  was 
objected  to  and  rejected,  because  there  was 
neither  proof  nor  offer  to  prove  that  Hill, 
who  was  entitled  to  the  credit,  had  made  the 
statement  as  to  appropriation,  In  the  presence 
or  with  the  knowledge  of  Karr,  who  was  the 
creditor.  Nor  were  any  circumstances  shown 
which  Indicated  that  Karr  could  have  known 
that  Hill  had  claimed  to  have  made  an  appro- 
priation. The  intention  to  appropriate  to 
the  payment  of  the  particular  debt  must  be 
signified  to  the  creditor.  Terhune  v.  Colson, 
12  N.  J.  Eq.  237.  The  offer  to  prove  what 
Hill  said  as  to  appropriation  after  this  suit 
was  brought  was  subject  to  the  same  objec- 
tion, and  to  the  further  one  that  Hill's  dec- 
laration was  made  after  Karr  had  applied  the 
credit  on  Hill's  failure  to  direct  its  applica- 
tion, and  after  the  complainant  had  taken  the 
assignments  and  parted  with  her  money,  on 
the  assurance  that  $5,000  was  due  on  all  the 
mortgages,  including  that  to  Hackettstown 
Bank.  The  statements  of  Hill,  under  the  cir- 
cumstances, were  hearsay,  and  in  no  way  evi- 
dential against  the  complainant.  As  to 
Frame's  equitable  right  to  have  this  court 
make  an  appropriation  which  shall  prefer 
him   by    selecting   the   Hackettstown    Bank 


mortgage,  and  satisfy  it  for  his  benefit,  he 
has  shown  nothing  to  Justify  such  a  prefer- 
ence; and  as  it  would  negative  the  assur- 
ance under  which  the  complainant  parted 
with  her  money,  by  lessening  her  security  for 
Its  payment,  and  would  defeat  the  appropri- 
ation generally  made  by  Mr.  Karr,  the  cred- 
itor, I  think  It  would  be  inequitable  for  this 
court  to  make  such  special  application  of  the 
credit 

I  will  advise  a  decree  applying  the  credit  of 
$1,287:83  in  proportionate  satisfaction  of  the 
amounts  secured  to  be  paid  by  the  mortgages 
held  by  Karr,  and  which  he  transferred  to 
the  complainant,  namely,  the  mortgages  of 
Hill  to  Dill,  Hill  to  Washington  Bank,  and 
Hill  to  Hackettstown  Bank  The  order  of 
sale  of  the  mortgaged  premises  should  be 
such  that  tract  No;  14,  to  which  the  defend- 
ant Frome  has  acquired  title,  should  be  the 
last  sold,  to  satisfy  any  residue  remaining  un- 
paid on  the  Hackettstown  Bank  mortgage 
from  the  other  proceeds  of  sale. 


(184  Pa.  St  19) 
JUUUS  v.  PITTSBURGH,  A.  &  M.  TRAC- 
TION CO. 
(Supreme  Oourt  of  Pennsylvania.     Jan.  3, 
1898.) 
Tbial— Isstrootions, 

1.  In  an  action  to  recover  .for  personal  In- 
juries, where  the  defense  was  that  the  injured 
party  released  the  defendant  by  a  written  agree- 
ment, and  there  was  evidence  that  plaintiff's 
condition  was  due  to  the  injury  inflicted  by  de- 
fendant, it  was  proper  to  refuse  an  instruc- 
tion that  there  was  no  evidence  connecting 
plaintiff's  condition  with  any  negligence  on  the 
part  of  defendant,  and  that  defendant's  negli- 
gence, if  any,  must  be  limited  to  damages  done 
to  plaintiff's  wagon. 

2.  It  is  not  error  for  the  court  to  refuse  to  in- 
struct that  a  release  of  damages  for  personal 
injury,  claimed  to  have  been  voluntarily  exe- 
cuted by  the  injured  party  with  full  knowledge, 
was  binding  upon  the  said  party,  and  a  bar  to 
a  recovery  in  an  action  for  damages  for  the  in- 
jury, where  the  evidence  as  to  whether  or  not 
the  injured  party  signed  the  said  release  volun- 
tarily is  conflicting. 

Green,  Williams,  and  Dean,  JJ.,  dissenting. 

Appeal  from  court  of  common  pleas;  Alle- 
gheny county. 

Action  by  Martin  Julius  against  the  Pitts- 
burgh, Allegheny  &  Manchester  Traction 
Company.  From  a  judgment  In  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

A.  M.  Neeper,  for  appellant '  Wm.  Blake- 
ley  and  LK.&S.  G.  Porter,  for  appellee. 

McCOLLUM,  J.  The  plaintiff  claims  com- 
pensation for  an  injury  which  he  alleges  he 
received  through  the  negligence  of  the  de- 
fendant. That  the  defendant's  car  collided 
with  the  plaintiff's  wagon,  and  that  one  of 
the  consequences  of  the  collision  was  that 
the  plaintiff  was  thrown  from  the  wagon  to 
the  ground,  is  undisputed.  Whether  the- oc- 
currence was  attributable  to  a  want  of  rea- 
sonable care  on  his  part,  or  to  negligence  on 
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the  part  of  the  defendant,  were  questions  for 
the  jury,  upon  the  evidence  applicable  to 
them.  It  Is  not  contended  that  the  evi- 
dence affecting  these  questions  was  Insuffi- 
cient to  warrant  their  submission  to  the  Jury. 
It  Is  true  that  the  excerpt  from  the  charge 
which  Is  the  subject  of  the  fifth  assignment 
Is  criticised  by  the  defendant  as  unauthorized 
and  partial.  The  criticism  does  not  involve 
a  denial  of  the  sufficiency  of  the  evidence, 
but  It  alleges  a  misstatement  of  It  In  the  in- 
struction. A  careful  examination  of  the  evi- 
dence affecting  the  questions  of  negligence, 
and  of  the  instructions  applicable  to  them, 
has  satisfied  us  that  there  Is  no  merit  in  the 
criticisms  of  the  excerpt  referred  to,  when 
it  is  considered,  as  It  should  be,  in  connec- 
tion with  the  other  parts  of  the  charge  re- 
lating to  the  same  subject. 

The  third  assignment  is  based  on  the  refus- 
al of  the  defendant's  fourth  pojnt,  which  is 
as  follows:  "There  is  no  evidence  connect- 
ing the  plaintiff's  present  condition  with  any 
negligence,  on  the  part  of  the  defendant, 
causing  the  same;  and,  under  the  evidence 
in  the  case,  if  the  Jury  find  the  defendant 
negligent  they  must  be  limited  in  the  verdict 
to  the  damages  shown  to  be  done  to  the  plain- 
tiff's wagon,  to  wit,  the  destruction  of  the 
singletree."  This  point,  in  view  of  the  de- 
fense based  on  the  alleged  settlement  and  re- 
lease, is  interesting.  It  shows  a  change  in 
the  defendant's  conception  of  Its  liability  to 
the  plaintiff  for  the  injury  he  received  in  the 
collision.  The  fourth  point,  and  the  alleged 
settlement,  as  testified  to  by  the  agents  of 
the  defendant,  present  seemingly  inconsist- 
ent defenses.  The  former  denies  any  lia- 
bility on  the  part  of  the  defendant  for  the 
injury  the  plaintiff  received  by  his  fall  from 
the  wagon,  and  the  latter  related  principally, 
if  not  entirely,  to  compensation  for  it  It 
was  not  "the  destruction  of  the  singletree" 
that  moved  the  defendant,  through  its  agents, 
to  prepare,  and,  if  possible,  to  obtain  from 
the  plaintiff,  a  release  of  all  damages  accru- 
ing to  him  or  his  property  by  reason  of  Inju- 
ries received  in  the  collision.  The  release 
which  the  defendant  sought  to  obtain  from 
the  plaintiff,  and  the  testimony  in  relation  to 
it,  unite  in  showing  a  recognition  by  the  for- 
mer of  liability  to  the  latter  for  injuries  to 
person  and  property.  Besides  the  inconsist- 
ency referred  to,  there  was  ample  evidence 
compelling  the  refusal  of  the  defendant's 
fourth  point.  The  plaintiff's  description  of 
his  fall  from  the  wagon,  and  the  testimony 
supporting  it,  together  with  the  testimony  of 
Dr.  Miller  and  of  Dr.  McCord,  tended  strong- 
ly to  show  that  his  condition  on  the  29th  of 
November  and  afterwards  was  the  result  of 
his  fall  the  day  before. 

The  remaining  assignments  may  be  consid- 
ered together.  They  refer  to  the  defense 
founded  upon  the  release,  and  to  the  instruc- 
tions in  regard  to  it.  It  seems  that  one  even- 
ing in  December,  about  three  weeks  after  the 
collision,  Wheeler,  the  defendant's  paymas- 


ter, and  Irwin,  the  defendant's  superintend- 
ent, with  the  aid  of  a  colored  man  they  had 
never  seen  before,  found  their  way  to  the 
.house  of  the  plaintiff,  for  the  purpose  of  ob- 
taining a  settlement  of  his  claims,  arising 
from  the  occurrence  of  November  28th, 
against  their  employer.  They  found  him  In 
bed,  and,  according  to  their  version  of  his 
condition,  competent  to  make  the  settlement 
they  sought.  They  testified  that  they  paid 
him  $40,  and  that  he  was  satisfied  with  that 
sum;  that  Wheeler  then  signed  the  plain- 
tiff's name  to  the  release  they  had  prepared; 
that  the  plaintiff  made  his  mark  to  it;  and 
that  Wheeler  and  their  colored  guide  signed 
their  names  to  it  as  witnesses  of  the  execu- 
tion of  It.  Wheeler  and  Irwin  testified  pos- 
itively that  they  saw  the  plaintiff  make  his 
mark  on  the  release  at  the  proper  place  with 
the  pen  In  his  right  hand,  and  without  as- 
sistance from  anybody.  They  were  the  only 
witnesses  who  testified  that  he  was  mentally 
competent  to  make  the  settlement,  or  physi- 
cally able  to  make  his  mark  to  the  release 
without  assistance.  Against  this  testimony 
there  is  the  testimony  of  at  least  six  wit- 
nesses to  the  effect  that  he  was  mentally  and 
physically  Incompetent  to  transact  any  busi- 
ness at,  and  for  weeks  before  and  after,  the 
time  it  Is  alleged  the  settlement  was  made 
and  the  release  executed.  Dr.  Miller  visited 
the  plaintiff  frequently  from  the  30th  of  No- 
vember to  the  22d  of  January,  and  he  was 
asked,  "What  was  the  condition  of  Julius' 
right  arm,  with  respect  to  capacity  to  write 
or  to  make  a  mark  at  any  time  during  that 
time?"  and  his  answer  was,  "During  that 
time  he  was  paralyzed,— palsied;  and  It  Is 
beyond  reason  and  It  was  Impossible  for  that 
man  to  lift  a  pen,  or  to  use  it,  unaided."  To 
the  question,  "What  as  to  bis  mental  capacity 
about  December  26th V  Dr.  Miller  replied: 
"I  would  say  that,  during  that  time,  that  he 
could  neither  apprehend  nor  comprehend  the 
signing  or  making  of  a  contract.  In  the  first 
place,  he  could  not  with  the  hand;  and,  in 
the  next,  he  could  not  with  his  mind."  His 
testimony  on  these  points  was  positively  cor- 
roborated by  the  testimony  of  Dr.  McCord 
and  other  witnesses.  It  is  very  clear  from 
the  evidence  in  the  case  that  the  court  could 
not  instruct  the  jury  that  the  release  in  ques- 
tion was  binding  upon  the  plaintiff,  and  a 
bar  to  a  recovery.  The  instructions  on  this 
branch  of  the  defense  were  clear  and  fair, 
and  the  defendant  has  no  cause  to  complain 
of  them,  or  of  the  answers  to  its  points.  As 
we  discover  no  error  in  the  instructions  or 
rulings  complained  of,, we  overrule  all  the 
assignments.     Judgment  affirmed.' 

GREEN,  J.  (dissenting).  I  am  not  able  to 
agree  with  the  majority  of  the  court  in  the 
disposition  of  this  case.  I  do  not  consider 
that  there  was  any  evidence  of  negligence  of 
the  defendant  company,  and  therefore  the 
case  should  have  been  withdrawn  from  the 
jury.   The  release  was  executed  by  the  plain- 
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tiff  with  a  foil  knowledge  of  its  contents,  and 
this  was  abundantly  established  by  the  tes- 
timony of  the  persons  who  were  present  at 
Its  execution.  The  plaintiff  was  injured  while 
he  was  attempting  to  cross  the  track  In  front 
of  an  approaching  car,  and,  under  all  the 
authorities,  he  cannot  recover  in  such  cir- 
cumstances. In  Its  most  favorable  aspect 
to  the  plaintiff,  the  occurrence  was  a  mere 
accident,  for  which  the  defendant  is  clearly 
not  responsible.  I  would  reverse  the  Judg- 
ment. 

WILLIAMS  and  DEAN,  JJ.,  concur  in  fore- 
going dissent. 


(184  Pa.  St.  208) 

MUBPHY  et  al.  v.  LIBERTY  NAT.  BANK 

(Supreme  Court  of 'Pennsylvania.    Jan.  8, 
1896.) 

Building  Contracts — Liability  of  Contractors 

— Failure  to  Complete  Building— Del  at 

— Replacing  Material  bt  Owner. 

1.  Building  contractors  are  not  responsible  for 
(he  cost  of  replacing  fireproofing  put  in  by  them, 
which  fell  wholly  by  reason  of  the  insufficient 
Jesignof  steel  and  iron  work  by  the  architect. 

2.  Where  a  building  contract  requires-  the 
•milding  to  be  constructed  according  to  plans 
.md  specifications  of  an  architect,  and  the  iron- 
work put  in  according  to  his  specifications  is  in- 
sufficient to  support  the  part  of  the  building 
-ii  tended  to  be  supported  by  it,  the  contractors 
-ire  relieved  of  the  absolute  obligation  to  com- 
t'lete  the  work. 

3.  Building  contractors  are. not  liable  for  de- 
Jay  in  completing  the  building,  where  the  delay 
vaults  from  the  falling  of  a  portion  of  the 
»»'ork  caused  by  the  insufficient  design  of  iron- 
work by  the  architect,  whose  plans  and  specifi- 

-  nitons  the  contractors  are  required  to  follow. 

4.  A  building  contract  provided  that  either 
i  ile  or  improved  make  of  concrete  might  be  used 
,wr  fireproofing,  and  that  bids  should  state  what 
-material  is  contemplated.  The  contractors 
*mmed  tile  as  their  material,  and  they  used  tile 
mi  which  there  was  no  defect.  Arches  in 
•A-hich  it  was  placed  fell,  through  no  fault  of 
.Jie  contractors,  and  the  owner  had  other  per- 
sons put  in  other  material.  Held,  that  the  con- 
tractors could  recover. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  James  A  Murphy  and  another, 
partners  doing  business  as  Murphy  &  Hamil- 
ton, against  the  Liberty  National  Bank.  From 
a  Judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

For  prior  report,  see  36  AtL  283. 

In  the  mechanic's  lien  on  which  this  sd.  fa, 
was  issued  the  appellees  claimed  a  balance  of 
fl6.566.89,  with  interest  thereon  from  May 
27,  1895.  Of  this  sum,  $15,000  was  the  bal- 
ance of  the  .contract  price  of  $50,000,  the  sum 
of  936,000  having  been  paid  thereon.  The 
-remainder  was  for  extra  work  done  and  mate- 
rials furnished.  The  contract  was  referred  to 
And  attached  to  the  Lien.  The  statement  re- 
cited the  provisions  of  the  contract  that  pos- 
-eeesion  of  the  banking  room  should  be  given 
•on  or  before  January  1, 1896,  and  averred  that 
-claimants  were  delayed  In  the  construction  and 


completion  of  said  banking  room,  as  well  as  in 
the  completion  of  the  whole  of  the  first  floor, 
by  delay  of  other  contractors,  and  that  a  writ- 
ten order  was  given  by  the  architect  extend- 
ing the  time  for  the  completion  of  said  first 
floor  and  banking  ioom,  and  that  claimants 
completed  and  gave  possession  of  said  banking 
room  and  first  floor  within  the  time  so  extend- 
ed, to  wit,  March  30,  1895.  This  averment  of 
the  statement  was  not  denied  in  the  affidavit 
of  defense,  and,  as  appears  from  the  affidavit 
of  defense,  it  Is  alleged  therein  that  the  build- 
tog  was  not  completed  until  July  1,  1896,  a 
period  of  181  days.  In  attempting  to  charge 
$20  per  diem  for  delay,  the  appellant  claims 
only  for  122  days,  which  Is  the  number  of  days 
from  March  1,  until  July  L  1896;  and  the  fact 
that  the  banking  room  was  not  completed  until 
March  30th  was  not  denied.  The  contract  re- 
Quired  the  whole  building  to  be  completed  by 
March  1,  1896,  and  it  was  not  pretended  that 
the  entire  building  was  completed  at  that  date. 
The  statement  admitted  that  this  was  not 
done,  and  averred  that  the  reason  why  -Un- 
building was  not  so  completed  was  the  delay 
above  mentioned,  and  the  fact  that  while  the 
claimants  furnished  materials  of  the  kind  re- 
quired, and  did  their  work  properly,  yet,  owing 
to  an  error  in  the  Judgment  of  the  architect  in 
preparing  the  plans  and  specifications,  the  iron 
beams  and  supports  called  for  by  the  plans  and 
specifications  used  to  support  the  fireproofing 
were  too  light,  and  not  sufficient  to  bear  the 
weight  of  the  floors,  and  by  reason  thereof  por- 
tions of  said  floors  fell  in,  and  claimants  were 
required  by  the  architect  to  remove  the  re- 
mainder above  the  first  floor;  that  the  archi- 
tect, in  order  to  remedy  the  trouble  caused  by 
his  error,  and  against  the  win  of  the  claimants, 
made  a  separate  contract  for  placing  fireproof- 
ing in  the  building,  not  of  the  kind  and  charac- 
ter provided  for  In  the  plans  and  specifica- 
tions, and  that  claimants  were  prevented 
from  proceeding  to  complete  the  building  dur- 
ing the  time  the  fireproofing  was  done  the  sec- 
ond time;  and  they  averred  that  they-  complet- 
ed the  building  on  May  27,  1896,  and  that,  by 
reason  of  the  facte  recited,  they  were  not 
bound  by  the  provisions  of  the  contract  as  to 
time  of  completion.  Of  the  extra  work,  $652.- 
06  was  for  hauling  away  rubbish,  cleaning  out 
cellars,  and  removing  arches  and  tile,  and  this 
extra  work,  it  was  averred,  was  caused  by  the 
error  of  the  architect  above  mentioned.  The 
balance,  $1,013.79,  was  for  work  done  and  ma- 
terials furnished  by  the  order  and  direction  of 
the  architect 

,  The  affidavit  of  defense,  In  substance,  al- 
leged that  the  building  had  not  been  completed 
according  to  the  express  terms  and  provisions 
of  the  contract,  and  especially  had  not  been 
finished  under  the  direction  and  supervision  of 
the  architect  and  building  committee.  It  fur- 
ther alleged  that  the  building  had  not  been 
completed,  and  that  it  was  subject  to  divers 
claims  for  work  done  and  materials  furnished 
in  Its  construction,  and  that  liens  amounting  to 
at  least  $9,000  had  been  filed,  and  that  appel- 
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lant  had  reason  to  believe  that  other  Ileus 
amounting  to  thousands  of  dollars  would  be 
filed.  It  claimed  damages  for  122  days'  delay, 
at  $20  per  day.  It  admitted  that  the  architect 
had  allowed  extras  to  the  amount  of  $522.3S, 
and  alleged  that  the  architect  had  allowed 
the  bank  additional  credits  oyer  and  above  the 
$35,000,  amounting  to  $587.  It  did  not  under- 
take to  specify  what  extras  had  been  allowed 
to  the  contractors,  nor  what  credits  had  been 
allowed  to  the  bank.  No  other  defense  what- 
ever was  set  up. 

The  Jury  deducted  from  the  plaintiffs'  claim 
$1,002.41,  and  thereby  manifestly  allowed  the 
appellant  $587  of  the  credit  allowed  by  the 
architect,  and  deducted  from  the  extras  claim- 
ed by  appellees  $415.  On  the  trial  it  was  ap- 
parent that  there  were  no  liens  against  the 
building  which  could  In  any  way  prejudice  the 
appellant.  Every  claim  bad  been  discharged 
by  the  contractors  except  the  alleged  lien  of 
the  Columbia  Fireprooflng  Company,  and  the 
lien  in  favor  of  T.  H.  Brooks  &  Co.  for 
$1,923.47. 

The  specifications  of  error  are  as  follows: 

"(1)  The  learned  court  below  erred  in  af-' 
firming  the  fifth  point  submitted  by  the  plain- 
tin's,  which  point  and  the  answer  thereto  were 
In  the  following  words:  'Fifth.  That  if  the 
Jury  find  that  the  fireprooflng  as  put  In  by  the 
Pittsburgh  Terra-Cotta  Lumber  Company  fell, 
not  by  reason  of  any  defect  in  the  character 
of  the  work  as  done  by  that  company,  but  by 
reason  of  insufficient  and  insecure  design  of 
steel  and  iron  work  by  the  architect,  then 
plaintiffs  are  not  responsible  for  the  cost  of 
replacing  the  same  to  any  way.  Answer.  Af- 
firmed, unless  you  find  that  It  was  replaced  by 
an  express  agreement  with  the  plaintiffs.  Bill 
sealed  for  defendant.' 

"(2)  The  court  erred  in  affirming  plaintiffs' 
sixth  point,  which  point  and  the  answer  there- 
to were  in  the  following  words:  'Sixth.  That 
If  the  Jury  find  that  the  delay  in  the  comple* 
tion  of  the  work  beyond  the  time  fixed  in  the 
contract  was  caused  by  the  lack  of  skill  in 
the  architect  in  designing  the  work,  then  the 
defendant  is  not  entitled  to  set  off  against  the 
plaintiffs'  claim  any  per  diem  compensation 
for  delay  in  the  work.  Answer.  Affirmed,  and 
bill  sealed  for  defendant' 

"(3)  The  court  erred  In  charging  the  Jury  as 
follows:  'The  plaintiffs  have  endeavored  to 
establish  to  yon  that  the  falling  down  of  these 
arches  mainly  occasioned  the  delay,  and  that 
was  owing,  not  to  their  material  nor  the  way 
rhey  did  their  work,  but  to  the  fault  of  the 
architect  or  his  want  of  judgment  in  prepare 
lag  the  plans  and  specifications;  that  the 
beams  were  placed  fourteen  feet  and  four 
Inches  apart;  that  the  Iron  structure  was  not 
fit  for  the  purpose;  and  that  the  plans  and 
specifications  showing  how  It  was  to  be  done 
were  such  that  it  would  necessarily  fall  if  the 
work  was  done  as  shown  and  directed  by  those 
plans  and  specifications.  Examine  that  point 
first.  Is  that  so?  And  In  determining  that 
as  well  as  all  other  questions  in  the  case,  you 


will  remember  that  the  burden  of  proof  Is  up- 
on the  plaintiffs.  They  allege  that  It  was  not 
the  fault  of  the  Pittsburgh  Terra-Cotta  Lum- 
ber Company,  which  put  these  arches  In,  at 
all,  either  In  material  or  workmanship,  but  that 
It  was  due  to  faulty  plans  and  specifications, 
which  they  tried  to  carry  out  If  the  plain- 
tiffs have  satisfied  you  that  the  weight  nnd 
strength  of  the  evidence  Is  on  their  side,  then 
they,  Murphy  &  Hamilton,  would  not  be  re- 
sponsible for  that;  and  then,  if  that  caused 
the  delay,  they  should  not  be  deprived  of  any 
of  the  amount  of  their  claim  on  that  account.' 

"(4)  The  court  erred  In  charging  the  Jury  as 
follows:  'But  on  the  other  hand,  If,  after 
taking  everything  into  consideration,  you  are 
satisfied,  by  the  weight  of  the  evidence,  that 
It  was  not  the  fault  of  the  work  done  there 
by  the  plaintiffs,  but  that  It  was  the  fault  of 
the  plans  and  specifications  made  by  the  ar- 
chitect then  the  plaintiffs  would  not  be  held 
liable  at  all  on  that  account.  If  you  come  to 
the  conclusion  that  that  caused  It  then  the 
plaintiffs  would  not  be  required  to  allow  any- 
thing for  the  delay  in  completing  the  building, 
over  the  time  specified  in  the  contract' 

"(B)  The  court  erred  in  charging  tbe  Jury  as 
follows:  The  next  question  is  the  extras. 
Part  of  them,  amounting  to  six  hundred  and 
some  dollars,  the  proof  tends  to  show,  was 
caused  by  the  falling  of  these  arches,  In  the 
work  they  had  to  do  In  clearing  up  and  what 
was  described  to  you  In  the  evidence.  If  the 
fault  was  the  architect's,  or  his  mistake  in 
judgment  then  those  Items  should  be  allowed 
to  the  plaintiffs,  because  it  would  not  then  be 
their  fault* 

"(6)  The  court  erred  in  charging  the  Jury  as 
follows:  'So,  if  you  find  that  these  extras 
were  occasioned  by  the  mistake  of  the  Archi- 
tect in  furnishing  faulty  plans,  then  they 
should  be  allowed.' 

"(7)  The  court  erred  in  charging  the  Jury  as 
follows:  'If  the  arches  fell  by  reason  of  mis- 
take of  judgment  In  the  plans  and  specifica- 
tions of  the  architect  then,  if  the  plaintiffs, 
Murphy  &  Hamilton,  objected  to  his  going  on 
and  getting  somebody  else  to  do  it  the  archi- 
tect, under  the  owner,  could  not  go  on  and  do 
It  at  the  expense  of  the  contractors.  You  un- 
derstand the  court:  If  the  fault  of  the  falling 
of  the  arches  was  because  of  a  mistake  of 
judgment  of  the  architect  In  not  giving  proper 
plans  and  specifications,  then  the  owners, 
without  the  consent  of,  and  particularly 
against  the  protest  of,  the  plaintiffs,  could  not 
go  on  and  put  somebody  else  In  to  do  the 
work,  and  charge  the  contractors  with  it  for 
the  simple  reason  that  they  should  have  a 
right  to  say  what  should  be  done.' 

"(8)  The  court  erred  in  charging  the  Jury  as 
follows:  'On  the  other  hand,  if  you  find  that 
the  falling  of  the  arches  was  occasioned  by  a 
mistake  in  the  plans  and  specifications  of  the 
architect,  then  the  plaintiffs,  not  being  re- 
sponsible for  it  because  it  would  not  then  be 
their  fault  would  not  if  the  delay  was  caused 
by  that,  have  to  pay  anything  because  the 
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building  was  not  delivered  by  the  specified 
time.' 

"(9)  .The  court  erred  in  charging  the  Jury  as 
follows:  "When  you  get  that  established  to 
your  satisfaction  by  the  weight  of  the  evi- 
dence, remembering  that  the  burden  of  proof 
is  upon  the  plaintiffs,  then,  If  the  falling  of 
these  arches  was  occasioned  by  the  blunder  of 
the  architect,  this  six  hundred  dollars  extra 
claim  that  was  caused  by  reason  of  that,  the 
plaintiffs  would  be  entitled  to.' 

"(10)  The  court  erred  In  charging  the  Jury 
as  follows:  'On  the  other  hand,  If  It  was  the 
fault  of  the  architect's  plans  and  specifica- 
tions, then  he  could  not  put  somebody  else  in 
to  do  the  work  without  an  express  agreement 
with  the  contractors,  Murphy  &  Hamilton.' 

"(11)  The  court  erred  In  declining  to  affirm 
the  second  point  submitted  by  defendant, 
which  point  and  Its  answer  are  as  follows: 
'Second.  This  suit  being  based  upon  a  me- 
chanic's Hen,  and  it  being  admitted  that  the 
fireproofing  in  defendant's  building  was  not 
furnished  or  put  In  by  plaintiffs,  or  by  any 
one  under  contract  with  plaintiffs,  plaintiffs 
cannot  recover  the  balance  here  claimed  to 
the  extent  of  the  cost  of  the  materials  fur- 
nished and  work  done  by  the  Columbia  Fire- 
proofing  Company,  In  this  action.  Answer. 
Refused.  You  can  find  the  facts  and  apply 
them  to  the  law  as  I  have  given  them  to  you 
In  my  charge,  and  bill. sealed  for  defendant.' 

"(12)  The  court  erred  in  refusing  defend- 
ant's sixth  point,  which  point  and  the  answer 
thereto  are  in  the  following  words:  'Sixth. 
There  can  be  no  recovery  for  the  balance  of 
the  extras  claimed,  so  far  as  In  excess  of 
1522.38,  allowed  by  the  architect,  since  there 
is  no  evidence  that  there  was  any  written  or- 
der from  the  architect  for  the  same,  as  pro- 
vided by  the  seventh  article  of  the  contract, 
and  since  there  is  no  evidence  that  the  provi- 
sions of  said  article  were  waived  tn  this  re- 
gard by  defendant.  Answer.  Refused,  as  It 
Is  put.  In  the  whole,  and  the  bfll  sealed  for  de- 
fendant' 

"(13)  The  court  erred  In  overruling  defend- 
ant's objection  to  the  following  question  asked 
by  plaintiffs'  counsel  of  James  A.  Murphy, 
one  of  the  plaintiffs:  'Q.  Now,  Mr.  Murphy, 
what  was  the  cost  of  removing  the  arches? 
(Objected  to  for  the  reason  that  it  is  not  pro- 
posed to  show  that  any  application'  was  made 
to  the  architect;  nor  that  any  claim  for  this 
item  of  extra  or  additional  work  was  allowed 
by  the  architect,  In  accordance  with  the  pro- 
vision of  the  contract  Article  7  of  the  con- 
tract which  provides—)  By  the  Court:  I 
suppose  It  is  the  usual  provision?  By  Mr. 
Wilson:  Yes,  Sir.  By  Mr.  Ferguson:  This 
claim  differs  from  the  usual  claim.  We  pro- 
pose to  show  that  the  actual  cost  of  removing 
these  arches,  as  they  had  been  put  In  by  the 
Pittsburgh  Terra-Cotta  Lumber  Company, 
was  four  hundred  and  some  dollars,  and  that 
there  were  some  other  expenses  In  connection 
with  it  And  we  contend  that  we  are  not 
bound,  under  the  facts  In  this  case,  to  consult 
39  A.— 10 


the  architect  In  relation  to  It  at  all;  that  he 
has  unsklllfuUy  designed  the  building;  that 
we  had  done  our  work  properly,— so  properly 
that  our  estimates  up  to  that  time  were  all  ap- 
proved, and  the  work  all  passed;  and  that  by 
reason  of  his  lack  of  skill  the  work  that  we 
did  under  the  contract  and  practically  com- 
pleted under  the  contract,  became  worthless, 
and  we  were  required  to  remove  It.  We  con- 
tend that  under  that  state  of  facts  we  were 
not  bound  to  go  to  him  and  get  him  to  give  us 
an  allowance  for  the  work.  And  here  is  an 
architect  saying,  at  that  stage  of  the  case,  that 
he  wouldn't  admit  anything,  because  It  would 
hurt  his  reputation.  That  is  the  difference 
between  the  usual  case  and  this  case.  Ob- 
jected to  as  Incompetent— First  because,  gen- 
erally, they  could  not  recover  a  claim  of  this 
sort  in  an  action  by  proceeding  scire  facias 
upon  a  mechanic's  Hen;  and,  second,  because 
the  offer  made  is  not  proposed  to  be  followed 
by  any  proof  tending  to  show  that  they  made 
any  application  to  the  architect  for  an  allow- 
ance of  the-  claim  made  for  extra  work,  or 
that  the  architect  made  an  allowance  in  ac- 
cordance with  the  seventh  article  of  the  con- 
tract' made  between  the  parties.  By  the 
Court:  The  objection  Is  overruled,  and  bill 
sealed  for  defendant.  By  Mr.  Ferguson:  Now, 
Mr.  Murphy,  just  go  on  and  tell  us  what  It  cost 
to  remove  that  terra  cotta  and  concrete.  A.  It 
was  about  5400.* 

"(14)  The  court  erred  to  overruling  defend- 
ant's objection  to  the  following  question  asked 
by  plaintiffs'  counsel  of  James  A.  Murpby. 
one  of  the  plaintiffs:  'Q.  What  did  It  cost  you 
to  remove  the  stuff  out  of  the  building?  (Ob- 
jected to  for  the  same  two  reasons  that  have 
Just  been  stated.)  By  the  Court:  The  objec- 
tion is  overruled,  and  bill  sealed  for  defendant. 
By  the  Witness:    $260.' 

"(15)  The  court  erred  in  overruling  defend- 
ant's objection  to  the  following  question  ask- 
ed by  plaintiffs'  counsel  of  James  A.  Murphy, 
one  of  the  plaintiffs:  'Q.  Now,  was  there  any 
additional  or  extra  plastering  required  by  rea- 
son of  the  changes  In  the 'fireproofing?  A. 
Yes,  sir.  Q.  What  was  that?  (Objected  to 
because  It  was  not  proposed  to  show  that 
they  applied  to  the  architect  for  an  allow- 
ance, or  that  the  architect' made  any  allow- 
ance, for  the  item  claimed.  In  accordance  with 
the  seventh  article  of  the  agreement.)  By 
the  Court:  The  objection  Is  overruled,  and 
bill  sealed  for  defendant.  By  Mr.  Ferguson: 
Give  us  the  items,  Mr.  Murphy.  A.  Two 
hundred  and  ninety-five  yards,  extra  height 
of  walls,  $81.12;  that  Is,  Increased  height  of 
the  stories  after  the  fireproofing  was  put  tn, 
181.12.' 

"(16)  The  court  erred  In  overruling  defend- 
ant's objection  to  the  following  question  ask- 
ed by  plaintiffs'  counsel  of  James  A.  Mur- 
phy, one  of  the  plaintiffs:  'Q.  What  else? 
A.  Five  hundred  and  nine  yards  expanded 
metal  celling;  that  was  when  the  other  fire- 
proofing was  put  In,  In  place  of  using  the 
tile  that  our  specifications   called  for,  they 
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used  wire  lath,  which  makes  It  more  expen- 
sive to  the  plasterer,  and  he  charges  $83.98 
for  that  (Objected  to  for  the  same  reason.) 
By  the  Court:  The  objection  is  overruled,  and 
bill  sealed  for  defendant  By  the  Witness: 
There  was  378  feet  of  cove,  $83.16.' 

"(17)  The  court  erred  In  overruling  defend- 
ant's objection  to  the  following  question  ask- 
ed by  plaintiffs'  counsel  of  James  A.  Murphy, 
one  of  the  plaintiffs:  'Q.  There  is  an  Item  of 
twenty-one  and  a  half  hours,  cutting  holes 
for  heaters.  As  to  that  the  architect  In  the 
report  says  It  is  included  In  the  original  con- 
tract and  Is  not  correct  (Objected  to  be- 
cause there  Is  no  certificate  from  the  archi- 
tect) By  the  Court:  The  objection  is  over- 
ruled, and  bill  sealed  for  defendant  By  Mr. 
Ferguson:  What  was  that  Item?  A.  That 
came  from  the  man  that  had  the  contract  for 
the  stonework,  in  cutting  the  holes  through 
stonework  for  the  heater  pipes.' 

"(18)  The  court  erred  In  overruling  defend- 
ant's objection  to  the  following  question,  ask- 
ed by  plaintiffs'  counsel  of  James  A.  Murphy, 
one  of  the  plaintiffs:  'Q.  Now,  there  Is  an 
Item  of  brickwork  on  division  wall  between 
the  directors'  room  and  banking  room,  not 
shown  on  the  plans,— 3,000  brick  and  cement 
$52.50,— which  the  architect  says  is  included 
in  the  original  contract  and  is  not  correct 
(Objected  to  because  there  is  no  certificate 
from  the  architect  and  because,  according 
to  the  question,  the  architect,  upon  the  same 
being  submitted  to  him,  refused  to  allow  It.) 
By  the  Court:  The  objection  is  overruled, 
and  bill  sealed  for  defendant  By  the  Wit- 
ness: There  was  an  order  from  the  architect 
for  tne  iron  that  goes  In  there.  There  is  an 
order  there  some  place  for  the  beams  that 
form  the  lintel  over  the  openings,  and  then 
the  brick  wall  went  on  up  to  the  celling.  Be- 
tween the  banking  room  and  the  directors' 
room  that  wasn't  intended  to  run  to  the  cell- 
ing, and  there  Is  a  little  order  there  that  Mr. 
Osterling  handed  to  me  In  the  street' 

"(19)  The  court  erred  In  overruling  defend- 
ant's objection  to  the  following  question,  ask- 
ed by  plaintiffs'  counsel  of  James  A  Murphy, 
one*  of  the  plaintiffs:  'Q.  There  is  an  item 
here  for  painting  or  sanding  cornice,  $55. 
That  was  done  by  Stoughton  &  Stolen,  was 
it?  A.  Yes,  sir.  (Objected  to  because  there 
was  no  certificate  from  the  architect)  By 
the  Court:  The  objection  is  overruled,  and 
bill  sealed  for  defendant' 

"(20)  The  court  erred  in  charging  the  jury 
as  follows:  'As  to  the  balance  of  the  extras, 
over  the  amount  admitted  here  (five  hundred 
and  some  dollars),  any  Items  that  the  archi- 
tect ordered  the  subcontractors  to  do  without 
consulting  the  plaintiffs,  and  that  were  done, 
should  be  allowed  to  the  plaintiffs,  but  no  oth- 
ers.' 

"(21)  The  court  erred  in  affirming  the  first 
point  submitted  by  plaintiffs,  which  point  and 
the  answer  thereto  are  in  the  following 
words:  'First  That,  under  the  contract  be- 
tween plaintiffs  and  the  defendant  the  pro- 


vision In  regard  to  the  alterations  of  the 
work,  either  by  additional  or  omitted  work, 
requiring,  in  the  event  of  the  valuation  of  the 
architect  not  being  agreed  to,  the  contractor 
shall  proceed  upon  the  written  order  of  the 
architect  and  the  value  qf  the  work  added 
or  omitted  shall  be  referred  to  arbitrators, 
may  be  waived  by  the  course  of  dealing  be- 
tween the  parties,  and  the  fact  If  the  Jury 
find  it  to  be  a  fact  that  the  architect  without 
consulting  with  plaintiffs,  saw  fit  to  order 
of  the  subcontractors  additional  work,  or 
the  omission  of  work,  is  evidence  of  such 
waiver.  Answer.  Affirmed,  and  bill  sealed 
for  defendant' " 

Geo.  C.  Wilson,  Wm.  D.  Evans,  and  M.  W. 
Acheson,  Jr.,  for  appellant  J.  8.  &  E.  O. 
Ferguson,  for  appellees. 

GREEN,  J.  There  was  a  large  amount  of 
very  intelligent  and  Important  testimony  on 
the  trial  to  the  effect  that  the  cause  of  the 
falling  of  the  arches  was  the  weakness  and 
insufficiency  of  the  Ironwork  to  sustain  the 
weight  of  the  arches.  As  this  was  one  of 
the  questions  submitted  to  the  jury,  and  the 
verdict  was  in  favor  of  the  plaintiffs,  It  must 
be  presumed  that  they  found  the  ironwork 
to  be  insufficient,  and  that  this  was  the 
cause  of  the  falling  of  the  arches.  A  careful 
reading  of  the  testimony  on  both  sides  con- 
vinces us  that  the  finding  of  the  verdict  on 
that  subject  was  correct.  The  case  la  practi- 
cally argued  on  the  part  of  the  defendant 
upon  the  basis  that  the  verdict  is  conclusive 
in  relation  to  this  matter,  and  therefore  the 
rule  is  invoked  that  the  contract  made  by 
the  plaintiffs  is  absolute,  and  binds  them  to 
complete  the  building  in  accordance  with  the 
specifications,  in  any  event,  and  notwithstand- 
ing any  occurrences  or  inconveniences  or  ob- 
structions which  may  have  arisen,  unex- 
pectedly or  otherwise,  to  interfere  with  the 
work.  Thus,  the  total  collapse  of  the  build- 
ing from  defects  in  the  foundation,  or  from 
violent  tempest  or  its  destruction  by  Ore 
while  in  the  course  of  construction,  will  not 
relieve  the  contractor  from  his  obligation  to 
finish  the  building,  and  deliver  it  in  completed 
condition  to  the  owner,  unless  such  contin- 
gencies have  been  specially  excepted  by  the 
terms  of  the  contract  There  is  no  doubt 
that  the  rule  is  well  established,  and  is  the 
settled  law  both  In  England  and  In  this  coun- 
try, including  our  own  state.  It  is  well  ex- 
pressed in  the  case  of  Trustees  v.  Bennett  27 
N.  J.  Law,  513,  thus:  "No  rule  of  law  is 
more  firmly  established  by  a  long  train  of 
decisions  than  this:  that  where  a  party,  by 
his  own  contract,  creates  a  duty  or  charge 
upon  himself,  he  is  bound  to  make  it  good  if 
he  may,  notwithstanding  any  accident  by  in- 
evitable necessity,  because  he  might  have 
provided  against  it  by  his  contract  •  •  • 
If,  before  the  building  Is  completed  or  ac- 
cepted, it  Is  destroyed  by  fire  or  other  casualty, 
the  loss  falls  upon  the  builder;  be  must  re- 
build.   The  thing  may  be  done,  and  he  has 
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contracted  to  do  It  No  matter  bow  harsh 
and  apparently  unjust  In  Its  operation  the 
role  may  occasionally  be,  It  cannot  be  denied 
that  It  has  Its  foundation  in  good  sense  and 
inflexible  honesty.  He  that  agrees  to  do 
an  act  should  do  it,  unless  absolutely  impos- 
sible." The  rule  is  not  strictly  and  in  terms 
applicable  to  this  case,  because  the  building 
was  completed  and  was  accepted  by  the  own- 
er; and  it  was  completed  by  the  present 
plaintiffs,  the  contractors.  But  a  portion  of 
the  work  was  done  by  another  contractor; 
that  is,  the  filling  In  of  the  arches  between 
the  beams  where  the  arches  had  fallen  out, 
or  been  removed  for  fear  of  their  falling, 
was  done  by  another  subcontractor  than  the 
ones  who  had  put  In  the  first  fireprooflng. 
This  was  done  at  the  instance  of  the  archi- 
tect, and  the  question  is,  so  far  as  this 
matter  is  concerned,  who  Is  responsible  for 
that  work,  and  are  the  plaintiffs  chargeable 
with  a  deduction  on  that  account?  There 
Is  perhaps  another  reason  why  the  rule  In- 
voked for  the  defendant  Is  inapplicable.  It 
has  an  exception  if  the  work  to  be  done  is 
absolutely  impossible.  Upon  the  theory  that 
the  arches  fell  out  because  of  the  weakness 
and  Insufficiency  of  the  Ironwork  to  support 
them,  it  is  manifest  that  if  the  arches  were 
replaced  with  the  same  material,  and  with  the 
same  ironwork,  they  would  simply  fall  out 
again,  and  would  continue  doing  this  as  often 
as  the  work  was  repeated.  Hence,  if  the 
plans  and  specifications  were  strictly  follow- 
ed, as  it  is  contended  they  should  be,  it  would 
simply  result  that  the  building  never  could 
be  finished  in  accordance  with  them,  and  the 
case  would  be  within  the  exception  of  Im- 
possibility. There  is,  however,  still  another 
reason  why  the  rule  invoked  by  the  defendant 
does  not  apply.  As  soon  as  the  plaintiffs  dis- 
covered that  the  beams  were  being  distort- 
ed out  of  position  by  the  pressure  of  the 
arches,  they  proceeded  to  comply  with  an- 
other provision  of  the  contract,  which  Is  in 
these  words:  "Whenever  the  contractor  or 
his  men  know  or  think  that  the  drawings  or 
specifications,  or  both,  for  any  part  of  the 
work,  will  not  produce  secure  construction, 
it  is  his  duty  to  then  stop  the  work,  and  to 
instantly  notify  the  architect  of  this  In  writ- 
ing; and  the  part  of  the  work  so  found  fault 
with  is  not  thereafter  to  be  executed  until 
the  contractor  has  received  the  order  In  writ- 
ing from  the  architect,  over  his  own  signa- 
ture, as  to  what  is  to  be  done  and  when 
to  proceed."  On  January  4,  1895,  the  plain- 
tiffs sent  letters  to  both  the  building  commit- 
tee of  the  bank  and  the  architect,  notifying 
them  of  the  entire  insufficiency  of  the  iron- 
work to  support  the  arches,  and  inclosing  in 
the  letter  to  the  building  committee  the  re- 
port of  engineer  Diescber  to  that  effect,  and 
letters  from  the  Pittsburgh  Terra-Cotta  Lum- 
ber Company,  who  were  putting  In  the  fire- 
proofing,  of  the  same  purport.  To  this  let- 
ter on  the  next  day  the  architect,  Osterling, 
made  reply,  saying  that  they  (meaning,  ap- 


parently, the  bank  and  himself)  would  have 
the  fireprooflng  done  by  others.  Mr.  Murphy's 
oral  testimony  confirms  this,  and  he  said  the 
bank  then  put  in  a  light  flooring  of  concrete, 
and  no  terra  cotta  whatever,  and  employed 
other  persons  to  do  It  Under  the  section  of 
the  contract  above  quoted,  the  contractors 
stopped  the  work,  which  was  exactly  what 
the  contract  required.  They  never  received 
any  notice  or  order  in  writing  from  the  archi- 
tect to  proceed  with  the  work,  but  did  re- 
ceive a  notice  that  the  work  would  be  done 
by  others,  and  that  is  what  was  done.  This 
disposition  of  the  matter,  of  course,  takes  the 
case  out  of  the  operation  of  the  rule  contend- 
ed for  by  the  defendant  and  the  plaintiffs 
were  clearly  not  guilty  of  any  infraction  of 
the  contract  In  respect  of  their  action. 

The  case  is  thus  narrowed  down  to  the 
Inquiry  whether  the  falling  of  the  arches 
was  the  fault  of  the  contractors.  They  claim- 
ed it  was  not  because  the  Ironwork  from 
which  it  resulted  was  done  In  precise  ac- 
cordance with  the  plans  and  specifications, 
and  as  these  were  made  by  the  architect  and 
the  plaintiffs  were,  by  the  terms  of  the  con- 
tract, to  follow  them  explicitly,  they  were 
not  responsible  for  the  consequences  of  his 
mistake.  Substantially  this  was  the  issue 
that  was  submitted  to  the  Jury,  and  was  con- 
tested before  them.  The  architect,  of  course, 
testified  that  the  Ironwork  was  sufficient,  ac- 
cording to  his  plans  and  specifications;  but 
the  evidence  to  the  contrary,  by  disinterested 
and  very  competent  engineers  and  experts, 
was  very  strong,  and  the  great  weight  of  the 
testimony  was  decidedly  against  him.  It  was 
much  strengthened  by  the  testimony  of  the 
engineer  of  the  firm  of  T.  H.  Brooks  &  Co., 
who  made  the  ironwork,  who  said  that  he 
told  Osterling,  the  architect,  while  the  work 
was  going  on,  that  the  iron  was  not  near 
strong  enough,  and  that  he  ordered  his  men 
to  leave  the  building  in  consequence  of  the 
weakness  of  the  iron  supports.  It  is  not  nec- 
essary to  review  the  testimony  on  this  sub-- 
ject  There  was  a  great  abundance  of  it, 
and  the  verdict  of  the  Jury  was  fully  war- 
ranted by  it  In  view  of  these  considera- 
tions, the  rule  of  absolute  obligation  on  the 
part  of  the  contractors  Is  inapplicable  to  the 
case,  and,  of  course,  cannot-  control  its  de- 
termination. These  views  dispose  of  the  first 
10  assignments  of  error,  and  they  are  dis- 
missed. It  also  follows  that  the  delay  in 
the  completion  of  the  building  was  hot  the 
fault  of  the  contractors,  and  they  did  not 
Incur  the  penalty  of  delay  beyond  the  stipu- 
lated time  of  completion. 

The  eleventh  assignment  is  not  sustained. 
The  contract  provided  that  either  tile  or  Im- 
proved make  of  concrete  construction  might 
be  used,  and  that  bids  should  state  what  ma- 
terial was  contemplated.  The  contractors  hav- 
ing named  tile  as  their  material,  and  their  bid 
having  been  accepted,  and  there  being  bo  de- 
fect in  the  tile  used,  this  was  a  compliance 
with  the  contract;   and  when  they  actually 
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tarnished  perfectly  good  tiling,  and  placed  It 
In  the  arches,  they  complied  with  their  con- 
tract In  that  regard.  If  It  fell  through  no 
fault  of  theirs,  and  the  architect  and  the  bank 
selected  a  new  and  different  material,  and 
put  It  in  themselves,  In  place  of  what  bad 
been  already  furnished  by  the  contractors,  the 
contractors  were  not  deprived  of  their  right  of 
lien  because  their  material  was  not  In  the 
building  at  Its  completion.  Its  absence  was  no 
fault  of  theirs,  and  the  defendant  certainly  did 
not  have  an  arbitrary  right  to  remove  any 
proper  material  actually  put  in  place,  and  then 
claim  an  exemption  from  any  lien  which  em- 
braced the  displaced  material.  The  authori- 
ties cited  for  the  defendant  In  this  connection 
are  the  undoubted  law,  but  they  have  no  ap- 
plication to  such  facts  as  these. 

The  remaining  assignments  relate  to  the 
claim  for  extras.  I'here  was  an  amount  of 
$522.38  of  extras,  which  was  admitted  to  be 
due.  A  portion  of  the  claim  was  for  work 
done  in  removing  the  material  that  had  fallen 
from  the  arches  and  the  remainder  of  the  ma- 
terial that  had  not  fallen.  This,  it  is  claimed, 
was  done  by  specific  orders  of  the  architect  to 
the  subcontractors  without  consulting  with  the 
plaintiffs.  There  were  a  few  other  items, 
but  as  to  the  whole  the  evidence  raised  a 
question  of  waiver  of  the  provision  of  the  con- 
tract which  required  that  nc  claims  for  extras 
should  be  made,  "unless  the  frame  shall  be  done 
In  pursuance  of  a  written  order  from  the  archi- 
tect." There  was  evidence  enough  on  that 
subject  to  Justify  the  court  In  leaving  the  ques- 
tion to  the  Jury,  and  we  cannot  say  there  was 
error  In  so  doing.  There  was  a  large  diminu- 
tion by  the  verdict  of  the  amount  of  the  plain- 
tiffs' claim  for  extras,  and  It  is  not  at  all  clear 
that  any  Injustice  was  done  to  the  appellant  by 
the  verdict  of  the  Jury  In  regard  to  these  mat- 
ters. We  do  not  think  that  error  has  been 
shown  In  any  of  the  assignments  after  the 
eleventh,  and  they  are  therefore  all  dismissed. 
Judgment  affirmed. 


<TO  Conn.  265) 

STATE  v.  HAMLET. 

(Supreme  Court  of  Errors  of  Connecticut.    Jan. 
21,  1888.) 

Criminal  Law— Thial— Instructions—  Harmless 
Error— Evidence— Admjssibilitt—Embezzlh- 
mbnt— Description  of  Propbbtt— Variance— 
Joint  Ownership. 

1.  An  agent,  who  assigned  an  order  due  his 
principal,  before  maturity,  in  payment  of  his 
own  debt,  is  not  guilty  of  embezzling  "money," 
though  the  assignee  collected  the  amount  of 
the  order  when  it  matured. 

2.  A  charge  that,  if  defendant  agent  assign- 
ed an  order  dne  his  principal,  before  maturity, 
in  payment  of  his  own  debt,  he  is  guilty  of  em- 
bezzling money,  was  erroneous,  though  there 
was  evidence  that  the  assignment  was  not  bona 
fide,  and  that  defendant  collected  the  order. 

3.  Where  the  principal  testified  that  defend- 
ant agreed  to  collect  the  order,  and  pay  him  a 
part  of  it  and  his  creditor  another  part,  it  was 
aot  error  to  permit  the  creditor  to  testify  that, 


after  collecting  the  order,  defendant  agreed  to 
pay  him  the  principal's  debt. 

Andrews,  O.  X,  and  Hall,  J.,  dissenting. 

Appeal  from  superior  court,  Litchfield 
County;   Ralph  Wheeler,  Judge. 

Information  for  embezzlement  against 
Matthew  G.  Hanley.  After  verdict  of 
guilty,  defendant  appealed,  claiming  errors 
In  admission  of  evidence  and  in  the  charge 
of  the  court    Error. 

The  information  upon  which  the  defend- 
ant was  convicted  was  as  follows: 

"And  said  attorney  further  informs  and 
gives  this  honorable  court  to  understand 
that  on  the  16th  day  of  December,  1895,  at 
Thomaston  aforesaid,  the  said  Matthew  C. 
Hanley  was  the  agent  of  said  Henry  A. 
Episcopo  to  collect  and  receive  from  the 
Abbott  Brothers  Company,  of '  Waterbury, 
Connecticut,  the  sum  of  two  hundred  and 
thirty  dollars,  which  sum  was  then  due  and 
belonging  to  said  Henry  A  Episcopo,  and 
to  pay  from  and  out  of  said  sum,  so  collect- 
ed and  received  as  agent  aforesaid,  the  sum 
of  one  hundred  and  sixty-seven  dollars,  then 
and  there  agreed  to  be  due  said  Hanley 
from  said  Episcopo,  and  to  turn  over  and  de- 
liver to  the  said  Henry  A.  Episcopo,  and  for 
and  in  his  behalf,  the  balance  of  said  sum, 
viz.  sixty-three  dollars;  and  as  such  agent 
the  said  Matthew  C.  Hanley  did  then  and 
there  receive  and  take  Into  his  possession 
said  sum  of  sixty-three  dollars,  and  then 
and  there,  with  force  and  arms,  did  fraudu- 
lently, feloniously,  with  intent  to  defraud 
the  said  Henry  A  Episcopo,  take,  purloin, 
secrete,  and  appropriate  to  his  own  use  said 
sum  of  sixty-three  dollars,— against  the 
peace  and  contrary  to  the  form  of  the  stat- 
ute in  such  case  provided." 

The  finding  of  facts  was  as  follows: 

"On  the  trial  of  the  above  action  the  state 
claimed  to  have  proved:  (1)  That  for  two 
or  three  years  prior  to  December  6,  1895, 
the  accused,  Matthew  C.  Hanley,  carried  on 
the  liquor  business  in  Thomaston.  (2)  That 
during  this  time  one  Henry  A  Episcopo  was 
the  Interpreter  and  purchasing  agent  for 
certain  Italian  laborers  then  at  work  In 
said  Thomaston,  and  as  such  purchased  from 
the  said  Matthew  0.  Hanley  Intoxicating 
liquors  and  cigars.  (3)  That  on  December 
6,  1895,  said  Episcopo  was  Indebted  for 
goods  purchased  from  said  Hanley  In  the 
sum  of  $167,  as  settled  and  agreed  upon  by 
said  Episcopo  and  Hanley.  (4)  That  on  De- 
cember 6,  1895,  the  Abbott  Bros.  Company, 
of  Waterbury,  Conn.,  were  indebted  to  said 
Episcopo  In  the  sum  of  $230.  (5)  That  on 
December  6,  1895,  the  said  Episcopo  deliv- 
ered to  the  said  Hanley  a  written  .order  on 
said  Abbott  Bros.  Company  for  the  sum  of 
$230,  which  order  had  been  duly  accepted 
by  said  Abbott  Bros.  Company,  to  be  paid 
on  the  20th  of  December,  1895.  The  said 
Episcopo  delivered  said  order  to  said  Han- 
ley upon  agreement  that  the  said  Hanley 
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should  collect  said  sum  of  (230,  when  due 
and  payable,  and  pay  therefrom  his  own 
dalm  of  $167  against  said  Eplscopo,  and 
should  pay  the  remaining  $63,  belonging  to 
said  Episcopo,  as  follows,  viz.  the  sum  of 
$11  or  $12  to  one  Smith,  of  Thomaston,  and 
the  stun  of  $15  to  one  Welton,  of  said  Thom- 
aston, to  whom  said  Eplscopo  was  several- 
ly Indebted  in  said  amounts,  and  to  remit 
the  balance  of  said  sum  of  $63  to  said  Epis- 
copo. (6)  That  said  Hanley  assigned,  trans- 
ferred, and  delivered  said  order  on  the  Ab- 
bott Bros.  Company  to  one  Robert  Lowe,  of 
Waterbury,  to  whom  it  was  paid  by  said 
company.  It  appeared  from  the  testimony 
of  said  Hanley  (and  no  other  evidence  was 
offered  on  this  subject)  that  said  order  was 
assigned  and  transferred  to  said  Lowe  by 
said  Hanley  to  pay  and  satisfy  a  bill  that 
Hanley  owed  said  Lowe  (See  pages  86  and 
87  of  evidence.)  (7)  In  corroboration  of  the 
statement  of  said  Eplscopo,  the  state  offered 
the  testimony  of  one  Smith,  who  was  the 
same  Smith  alluded  to  in  paragraph  5  as 
the  creditor  of  Eplscopo,  that  in  the  latter 
part  of  December,  1895,  Hanley  told  said 
Smith  that  be  would  pay  his  bill  against 
said  Eplscopo.  To  this  evidence  the  said 
Hanley  objected,  on  the  ground  that  It  was 
immaterial,  improper,  Irrelevant,  and  that 
the  statement  was  made  after  the  offense 
was  claimed  to  have  been  committed.  The 
court  overruled  the  objection,  admitted  the 
testimony,  and-  the  said  Hanley  excepted. 
(8)  The  said  Hanley  admitted  that  he  re- 
ceived said  order  on  Abbott  Bros.  Company, 
but  testified  that  on  the  6th  or  7th  day  of 
December,  1895,  he  paid  to  said  Episcopo 
the  sum  of  $65,  as  and  for  the  difference  be- 
tween the  amount  of  said  order  and  Epls- 
copo's  Indebtedness  to  him.  (9)  The  said 
Hanley  made  the  following  requests  to  the 
court  to  charge  the  Jury,  to  wit:  First 
That,  even  if  it  was  proved  that  the  defend- 
ant delivered  the  order  on  the  Abbott  Com- 
pany to  the  attorney,  Lowe,  and  Lowe 
collected  the  same,  and  appropriated  the  pro- 
ceeds thereof  to  the  payment  of  the  defend- 
ant's debts  with  the  consent  of  the  defend- 
ant, this  would  not  constitute  embezzlement 
under  our  statute.  Second.  That,  as  part 
of  this  money  for  which  this  order  was  giv- 
en belonged  to  the  defendant,  and  as  this 
part  bad  not  been  separated  at  any  time 
from  the  part  which  belonged  to  Episcopo, 
under  such  circumstances  no  part  of  the 
money  in  question  was  the  property  of  an- 
other, within  the  meaning  of  our  statute 
against  embezzlement.  The  court  did  not 
charge  the  Jury  as  requested,  but  did  charge 
them  as  follows:  'And  the  attorney  says 
that,  from  the  evidence,  the  accused  un- 
doubtedly was  the  agent— special  agent— of 
Episcopo  for  the  collection  of  that  money, 
and  for  the  disposal  of  it  In  the  manner 
agreed  upon  between  them.  And  the  state 
goes  further,  and  says  that,  being  thus  the 
agent  of  his  principal,  he  indorsed  over  this 


order  on  Abbott  Bros,  to  a  Mr.  Lowe,— if 
that  was  the  name,— to  pay  Stanley's  indebt- 
edness to  Lowe,  and  that  the  full  amount 
of  money  for  which  the  order  was  drawn 
upon  Abbott  Bros,  was  paid  by  Abbott 
Bros,  to  Mr.  Lowe.  Now,  I  have  to  say  to 
you  that,  if  the  accused  did  receive  this  or- 
der for  the  amount  named,  and  if  by  their 
agreement  he  was  to  dispose  of  it  as  Mr. 
Episcopo  says,  and  if,  in  the  transaction  of 
this  business,  instead  of  collecting  the  mon- 
ey and  disposing  of  it  as  agreed,  he  Indorsed 
that  order  over  to  his  own  creditor,  and  thus 
paid  his  own  debts  with  the  money,  that 
would  be  such  an  appropriation  as  would 
be  contemplated  by  this  statute.  If  he  thus 
appropriated,  while  agent,  the  money  of  his 
principal,  with  the  Intent  to  defraud  that 
principal,  then  the  full  offense  was  commit- 
ted. Of  course,  to  be  guilty  In  this  trans- 
action, you  must  find  beyond  a  reasonable 
doubt  that  there  was,  not  only  an  agency 
and  the  appropriation  of  the  money,  but 
that  the  accused  intended  at  the  time  of  the 
appropriation  to  defraud  his  principal;  and 
these  are  the  questions  presented  to  you 
upon  the  evidence.'  To  the1-  refusal  to 
charge  as  requested,  and  to  the  charge  as 
actually  delivered  by  the  court,  the  defend- 
ant duly  excepted.  The  Jury  returned  a 
verdict  of  guilty,  which  was  accepted  by 
the  court" 
The  defendant  appealed  to  this  court 

John  O'Neill,  for  appellant  Donald  T. 
Warner,  State's  Atty..  and  James  Hunting- 
ton, for  the  State 

HAMERSLEY,  J.  (after  stating  the  facts). 
Theft,  as  distinguished  from  embezzlement, 
is  taking  property  of  another  from  the  pos- 
session of  the  owner  with  intent  to  defraud. 
Embezzlement,  as  distinguished  from  theft, 
Is  taking  property  of  another  In  the  posses- 
sion of  the  accused  with,  intent  to  defraud. 
The  crimes  we  essentially  the  same,  but 
most  unfortunately  are,  for  the  purposes  of 
prosecution,  entirely  distinct  The  one  de- 
mands, as  an  essential  element  a  trespass,— 
a  breach  of  technical  possession;  the  other 
cannot  be  committed  unless  the  element  of 
trespass  or  breach  of  technical  possession  is 
absent  The  former  is  a  crime  at  common 
law;  the  latter  is  a  statutory  offense.  In  . 
this  state  embezzlement  was  not  made  a  ' 
crime  until  1829.  It  was  not  mentioned  in 
the  Digest  of  Judge  Swift,  because  it  was 
not  a  crime  at  the  time  he  wrote.  In  the 
editions  published  since  his  death,  it  is  not 
mentioned,  except  in  a  single  brief  form. 
We  have  never  had  occasion  to  discuss  the 
statutes  which,  since  1829,  have  created  the 
different  offenses  classed  as  embezzlement. 
There  are  only  three  reported  cases  under 
the  statutes,  and  these  involve  a  very  slight 
consideration  of  the  nature  of  the  crime. 
The  offenses,  however,  are  governed  by  the 
rules  common  to  all  statutory  offenses,  and 
these  rules  are  well  settled. 
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The  case  before  us  la  a  prosecution  under 
section  1580  of  the  General  Statutes,  which 
provides  that  "any  agent  of  any  private  indi- 
vidual, who  shall  take,  purloin,  secrete,  or  in 
any  way  appropriate  to  his  own  use,  or  to 
the  use  of  others,  any  of  the  goods,  moneys, 
or  choses  in  action  belonging  to  such  indi- 
vidual, with  Intent  to  defraud  another,"  shall 
be  imprisoned.  The  conditions  of  the  of- 
fense under  this  provision,  as  charged  In  the 
complaint,  are:  An  agency,  within  the  mean- 
ing of  the  statute;  specific  property  the  sub- 
ject of  the  crime,— i.  e.,  things  that  are,  with- 
in the  meaning  of  the  statute,  either  goods, 
moneys,  or  choses  in  action;  receipt  of  the 
property  specified,  by  an  agent,  on  behalf  at 
the  person  who  Is  the  principal;  ownership 
by  the  principal  of  the  property  so  received 
by  the  agent,— an  ownership,  however,  un- 
accompanied by  the  technical  possession  of 
the  principal  essential  to  the  crime  of  theft; 
and  an  appropriation  of  the  property  by  the 
agent  with  intent  to  defraud.  No  claim  is 
made  that  these  elements  of  the  crime  are 
not  properly  alleged.  The  property  which 
is  the  subject  of  the  crime  Is  described  as 
"the  sum  of  sixty-three  dollars."  This  is 
equivalent  to  "sixty-three  dollars  In  money," 
or,  "certain  money  of  the  amount  of  sixty- 
three  dollars,"  or,  as  stated  in  the  form  in 
Swift,  "ten  eagles."  The  complaint  does  not 
charge  the  embezzlement  of  any  goods,  nor 
of  any  chose  In  action.  Unless  it  charges 
the  embezzlement  of  "moneys,"  no  crime  is 
charged.  The  complaint,  therefore,  alleges 
that  the  accused,  Hanley,  being  the  agent 
for  that  purpose  of  one  Eplscopo,  did  receive 
and  take  Into  his  possession,'  for  said  Epls- 
copo, certain  moneys,  of  the  amount  of  six- 
ty-three dollars,  and,  with  intent  to  defraud 
said  Eplscopo,  did  appropriate  to  his  own  use 
said  moneys,  belonging  to  said  Eplscopo.  It 
appears,  from  the  record,  that  the  trial  dis- 
closed, as  conceded,  the  following  facts:  On 
December  6th,  the  firm  of  Abbott  Bros,  owed 
Eplscopo  $230,  and  Eplscopo  owed  Hanley 
$167.  Eplscopo  drew  an  order  on  Abbott 
Bros,  for  $230,  In  favor  of  Hanley,  which  or- 
der was  accepted  by  Abbott  Bros.,  "payable 
December  18th,"  and,  so  accepted,  was  re- 
ceived by  Eplscopo  In  payment  of  the  debt 
due  him.  On  December  6th  or  7th  Eplscopo 
delivered  the  order  to  Hanley.  On  Decem- 
ber 18th,  one  Lowe  presented  the  order  to 
Abbott  Bros.,  who  paid  the  amount  ($230)  to 
said  Lowe.  The  state  claimed,  also,  to  have 
proved  that  at  the  time  of  the  delivery  of 
the  order  to  Hanley.  he  agreed,  as  agent  of 
Eplscopo,  to  collect  the  order  when  it  be- 
came due,  to  pay  from  the  amount  collected 
bis  own  claim  of  $167,  to  pay  $11  or  $12  to 
one  Smith,  and  $15  to  one  Welton  (to  whom 
said  Eplscopo  was  severally  indebted  in  said 
amounts),  and  to  remit  the  balance  to  said 
Eplscopo;  and  that  Hanley  assigned  and  de- 
livered said  order  to  Lowe,  to  whom  it  was 
paid.  The  defendant  claimed  to  have  proved 
that  no  agreement  of  agency  was  made  by 


him,  that  shortly  after  the  delivery  of  the 
order  he  paid  Eplscopo  in  cash  the  differ- 
ence between  the  amount  of  the  order  and 
the  amount  of  Episcopo's  debt  to  him,  and 
that  he  transferred  and  delivered  the  order 
to  Lowe  in  payment  of  a  bill  he  owed  Lowe. 
The  controlling  fact  to  be  found  from  con- 
flicting evidence  was  the  fact  of  agency.  As 
to  this  the  testimony  was  In  direct  conflict, 
and  undoubtedly  the  attention  of  the  jury 
was  centered  on  this  contested  fact  But 
there  was  in  the  case  the  further  fact,  equal- 
ly essential  to  guilt,  that  Hanley,  In  pursu- 
ance of  the  agency,  did,  aa  charged  in  the  in- 
formation, "receive  and  take  Into  his  posses- 
sion," and  fraudulently  appropriate  to  his 
own  use,  money  belonging  to  Eplscopo.  This 
fact  was  not  directly  the  subject  of  conflict- 
ing testimony.  It  had  to  be  Inferred  from 
other  facts,  and  an  accurate  statement  by 
the  court  of  the  law  applicable  to  the  facts 
was  essential  to  its  determination  by  the 
jury.  It  is  in  the  statement  of  this  law  that 
the  court  below  has  erred.  The  accused  re- 
quested the  court  to  charge  "that,  even  if  it 
was  proved  that  the  defendant  delivered  the 
order  on  the  Abbott  Company  to  the  attorney, 
Lowe,  and  Lowe  collected  the  same,  and  ap- 
propriated the  proceeds  thereof  to  the  pay- 
ment of  the  defendant's  debts,  with  the  con- 
sent of  the  defendant,  this  would  not  consti- 
tute embezzlement  under  our  statute."  The 
request  does  not  accurately  express  the  es- 
sential point  of  law  the  accused  was  entitled 
to  have  stated.  For  this  reason,  perhaps,  the 
appeal  does  not  specify  as  error  the  refusal 
of  the  court  to  charge  as  requested.  It  does, 
however,  assign  as  error,  in  the  fifth  reason 
of  appeal,  the  charge  as  given.  The  court 
tells  the  jury,  in  stating  to  them  the  law  ap- 
plicable to  the  facts  as  claimed  by  the  par- 
ties, that,  if  the  accused  received  the  order 
upon  an  agreement  of  agency,  as  claimed  by 
the  state,  and  if,  "instead  of  collecting  the 
money,  and  disposing  of  it  aa  agreed,  he  in- 
dorsed that  order  over  to  his  own  creditor, 
and  thus  paid  his  own  debts  with  the  money, 
that- would  be  such  an  appropriation  as  would 
be  contemplated  by  this  statute,"— meaning. 
of  course,  that  it  would  be  an  appropriation 
of  moneys  received  by  Hanley  and  belonging 
to  Eplscopo.  The  error  here  Is  plain.  Wheth- 
er the  sale  of  that  order  to  a  bona  fide  pur- 
chaser, under  the  circumstances  detailed, 
would  or  would  not  be  the  embezzlement  ot 
a'  chose  In  action  within  the  meaning  of  the 
statute,  is  not  the  question.  The  only  ques- 
tion Is,  would  it  be  the  embezzlement  of  mon- 
ey, the  property  of  Eplscopo?  Until  that 
order  became  due,  Eplscopo  owned  no  mon- 
ey In  the  hands  of  Abbott  Bros,  or  of  Han- 
ley. There  was  no  money  which  could  be 
the  subject  of  the  crime.  Abbott  Bros,  might 
pay  the  order  with  money,  and,  if  that  money 
came  into  the  possession  of  Hanley,  he  might 
embezzle  It.  But  he  could  not  embezzle  it 
before  payment  and  possession,  because  the 
existence  of  money  as  the  subject  of  the 
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crime,  and  Its  possession  by  the  agent,  are 
essential  elements  of  the  crime  as  alleged. 

If  the  charge  of  the  court  Is  correct,  then 
the  crime  of  embezzling  the  money  of  Epls- 
copo  was  complete  when  Hanley  transferred 
the  order  to  Lowe  In  satisfaction  of  an  exist- 
ing debt  This  cannot  be  true  unless  the 
charge  of  embezzling  "moneys"  may  be  sus- 
tained by  proving  the  embezzlement  of  goods 
-or  of  choses  In  action.  We  deem  It  clear 
that  this  section  of  the  statute  defines  the 
subjects  of  embezzlement  substantially  as 
the  subjects  of  theft  are  defined.  Whatever 
difference  there  may  be  between  theft  and 
embezzlement  in  following  the  identity  of 
articles  specified  In  the  indictment,  the  kind 
of  property  which  is  the  subject  of  the  crime 
•charged  must  in  both  cases  be  proved  as  al- 
leged. If  the  indorsement  ,to  Lowe  was  a 
mere  cover,  so  that  Lowe  became,  not  the 
bona  fide  owner  of  the  chose  in  action,  but 
■only  the  agent  of  Hanley  to  receive  the  mon- 
«y  for  him,  and  Hanley  directed  the  misap- 
propriation of  the  money  so  received,  then 
the  crime  as  alleged  was  complete.  It  may 
be  possible  that  the  testimony  might  have 
Justified  the  Jury  in  finding  that  Hanley's 
claim  of  an  assignment  or  sale  to  Lowe,  in 
-satisfaction  of  a  debt  was  not  true,  and  that 
Hanley  collected  the  order,  and  received  tbe 
money,  and  appropriated  it  to  his  own  use, 
after  it  came  into  his  possession.  But  tbe 
-court  was  bound  (whether  requested  to  do  so 
or  not)  to  properly  submit  this  question  to 
the  Jury,  and  could  not  take  it  from  them  by 
An  Instruction  that  Hanley's  sale  of  the  order 
before  It  was  due,  in  satisfaction  of  a  debt 
was  conclusive  proof  of  the  allegation  that 
he  received  into  his  possession  money  belong- 
ing to  Episcopo,  and  appropriated  that  mon- 
ey to  his  own  use.  The  apparent  cause  of 
the  error  lies  in  the  assumption  that  before 
the  accepted  order  was  due,  Bplscopo  owned 
"moneys,"  within  the  meaning  of  the  stat- 
ute, In  the  hands  of  Abbott  Bros.;  that  these 
moneys,  while  In  the  hands  of  Abbott  Bros., 
were  in  the  possession  of  the  agent  Hanley, 
and  were  the  subject  of  embezzlement  by  him 
as  "moneys"  under  the  statute.  Possibly  the 
-error  arose  from  confounding  the  relation  of 
agency,  under  section  1580,  with  the  relation 
of  a  trustee  of  an  express  trust  to  his  trust 
fond,  under  section  1579.  However  that 
may  be,  the  error  was  a  material  one.  It 
might  have  been,  and  probably  was,  decisive 
of  the  question  of  guilt  or  innocence  of  the 
-crime  charged. 

The  other  errors  assigned  furnish  no 
ground  for  a  new  trial.  Those  specified  In 
the  first  three  reasons  of  appeal  relate  to  the 
refusal  of  tbe  court  to  charge  in  respect  to 
matters  which  do  not  appear  to  have  been 
pertinent  to  the  complaint  and  proof.  The 
-ruling  on  evidence  specified  in  the  fourth  rea- 
son was  unobjectionable.  The  sixth  reason 
is  too  general  to  be  considered.  Tbe  motion 
for  a  new  trial  for  a  verdict  against  evidence 
.Is   denied.    There  la  error.    The  Judgment 


of  the  superior  sourt  Is  set  aside,  and  the 
cause  remanded  for  further  proceedings  ac- 
cording to  law. 

TORRANCE  and  BALDWIN,  JJ.,  concur. 

ANDREWS,  0.  J.,  and  HALL,  J,  dissent 


(70  Conn.  tS) 
POST  t.  JACKSON  et  aL 
(Supreme  Court  of  Errors  of  Connecticut    Jan. 
21.  1898.) 
Wiu*— Designation  or  Bkicbticiaribs, 
A  codicil  by  which  a  testator  changed  the 
objects  of  his  bounty  with  respect  to  the  resi- 
due of  his  estate,  after  the  revocation,  read 
as  follows:    "And  I  give,  devise,  and  bequeath 
to  my  nephews  and  nieces  (they  being  my  law- 
ful heirs)   all  the  rest  and  residue  and  remain- 
der of  my  property,  real  and  personal."    JIM, 
that  there  is  no  ambiguity  in  the  language,  so  as 
to  admit  of  parol  evidence,  and  the  nephews 
and  nieces  took  under  a  per  capita  distribution. 

Case  reserved  from  superior  court,  Mid- 
dlesex county;    John  M.  Thayer,  Judge. 

Application  by  Ezra  E.  Post,  executor, 
against  Alfred  Jackson  and  others,  for  the 
construction  of  a  will.  Reservation  of  ques- 
tions, by  consent  of  parties,  to  the  supreme 
court  of  errors. 

Horace  Nettleton.  late  of  the  town  of  Clin- 
ton, made  Ms  will  on  the  14th  day  of  Jan- 
uary, 1892,  by  which  he  made  certain  be- 
quests and,  legacies.  On  the  2d  day  of  De- 
cember, 1S93,  he  made  a  codicil,  by  which 
he  changed  those  legacies.  On  the  1st  day 
of  April,  1890,  he  made  another  codicil,  as 
follows:  "Whereas.  I,  Horace  Nettleton,  of 
Clinton,  Connecticut  have  by  my  last  will 
and  testament  in  writing,  duly  executed, 
bearing  date  January  14th,  1892,  and  by  a 
codicil  dated  December  2d,  1893,  given  and 
bequeathed  to  William  J.  Kelsey  $500,  Eu- 
gene H.  Kelsey  $500,  Chauncey  N.  Kelsey 
$500,  the  Methodist  Episcopal  Church  $1,- 
000,  and  the  Missionary  Society  of  the 
Methodist  Church  the  residue:  Now,  I,  the 
said  Horace  Nettleton,  being  desirous  of  al- 
tering my  said  will  in  respect  to  the  said 
legacies,  do  therefore  make  this  present  writ- 
ing, which  I  will  and  direct  to  be  annexed  as 
a  codicil  to  my  said  will,  and  taken  as  part 
thereof;  and  I  do  hereby  revoke  all  the  said 
legacies,  sections  fourth,  fifth,  and  sixth  of 
my  said  will,  and  the  whole  of  said  codicil 
dated  December  2d,  1893.  And  I  give,  de- 
vise, and  bequeath  to  my  nephews  and  nieces 
(they  being  my  lawful  heirs)  all  the  rest 
and  residue  and  remainder  of  my  property, 
real  and  personal;  and  I  do  ratify  and  con- 
firm my  said  will  In  everything  except  where 
the  same  is  hereby  revoked  and  altered  as 
aforesaid.  In  witness  whereof,"  etc.  It  is 
alleged  In  the  complaint  that  the  nephews 
and  nieces  of  the  testator  consist  of  the  fol- 
lowing persons,  viz.:  Joslah  A  Nettleton, 
only  child  of  Augustus  Nettleton,  brother  of 
the  testator;  Annie  Nettleton  and  Ashford 
Nettleton,  only  children   of  Linus  Nettleton, 


Digitized  by 


Google 


152 


39  ATLANTIC  REPORTER. 


(Conn. 


a  brother  of  the  testator;  Alfred  Jackson, 
Evelyn  Jackson,  and  Adeline  Hart,  only  chil- 
dren of  Mary  Jackson,  a  sister  of  the  testa- 
tor; John  S.  Nettleton,  Warren  O.  Nettle- 
ton,  Wilson  F.  Nettleton,  and  Anna  A.  Rey- 
nolds, only  children  of  Danforth  Nettleton; 
and  Susan  McNamar,  only  daughter  of  Al- 
fred Nettleton,  a  brother  of  the  testator; 
that  some  of  said  nephews  and  nieces  claim 
that  the  said  rest  and  residue  so  devised 
and  bequeathed  by  said  codicil  should  be 
distributed  to  them  per  stirpes;  the  others, 
that  it  should  be  distributed  to  them  per 
capita.  All  these  nephews  and  nieces  were 
made  parties  defendant  The  complaint 
prayed  for  an  adjudication  of  these  ques- 
tions. Alfred  Jackson  and  those  of  the  de- 
fendants who  claim  that  there  should  be  a 
per  capita  distribution  made  answer  in  this 
way:  (1)  The  defendants  admit  the  allega- 
tions of  the  complaint  (2)  The  sister  and 
the  several  brothers  of  the  deceased,  Horace 
Nettleton,  mentioned  In  the  complaint,  died 
at  the  dates  and  ages  as  follows:  Mary 
Jackson  died  December,  1854,  aged  62  years; 
Danforth  Nettleton  died  April,  1882,  aged 
80  years;  Linus  Nettleton  died  February, 
1869,  aged  79  years;  Augustus  Nettleton 
died  July,  1882,  aged  87  years;  Alfred  Net- 
tleton died  May,  1883,  aged  79  years. 
Horace  Nettleton,  the  testator,  was  the  young- 
est of  his  sister  and  brothers.  He  died  Sep- 
tember 6,  1896,  aged  86  years.  He,  as  well 
as  his  brothers  and  sister,  was  born  at  the 
family  home,  in  Klllingworth,  Conn.  All 
his  life  he  had  lived  either  In  Klllingworth, 
Mystic,  Clinton,  or  Guilford,  Conn.  Clinton 
was  his  legal  residence  at  the  time  of  his 
death,  and  had  been  so  for  about  20  years. 
He  was  residing  there  when  the  original 
will  was  made.  Katherine  M.  Kelsey,  named 
In  the  original  will,  was  the  daughter  of 
his  second  wife  by  a  former  husband.  The 
home  of  the  family  was  in  the  house  ad- 
joining that  of  Horace  Nettleton  in  Clinton. 
His  second  wife  died  December  31,  1891.  At 
the  time  of  making  the  second  codicil  (April 
1,'  1896),  Horace  Nettleton  was  residing,  and 
had  been  for  two  or  three  years,  continuous- 
ly, with  his  niece  Anna  A.  Reynolds,  at 
her  home  in  Guilford,  and  he  continued  to 
reside  with  his  said  niece  until  the  time  of 
his  said  death.  During  the  whole  of  said 
residence  of  said  Horace  Nettleton  with  his 
niece  Anna  A.  Reynolds  at  her  home  In  Guil- 
ford, Wilson  F.  Nettleton,  of  New  Haven,  a 
nephew  of  said  Horace  Nettleton,  a  brother 
of  the  said  Anna  A.  Reynolds,  and  a 
widower  without  children,  was  frequently 
at  his  sister's  house,. in  Guilford;  and  it  was 
understood,  before  the  making  of  the  second 
codicil,  between  himself  and  the  said  Horace 
Nettleton,  that  the  said  Wilson  F.  Nettleton 
might  be  called  upon  at  any  time  to  help 
take  care  of  his  uncle  Horace;  and  from 
time  to  time,  during  the  residence  of  the  said 
Horace  at  the  home  of  Anna  A  Reynolds, 
in  Guilford,  Wilson  F.  Nettleton  did  assist 


on  several  occasions  In  taking  care  of  him, 
and  helped  to  take  care  of  him  at  the  time 
of  his  death.  The  children  of  Horace  Net- 
tleton had  both  died  some  years  before  the 
making  of  the  original  will,  leaving  no 
issue.  The  various  nephews  and  nieces  of 
Horace  Nettleton  named  in  the  complaint 
were  living,  at  the  date  of  the  original  will, 
and  ever  since,  at  the  places  named  In  the 
complaint  and  had  been  living  at  such 
places  for  many  years  prior  to  the  date  of 
the  original  will.  These  defendants  claim 
an  order  and  decree  settling  the  construc- 
tion of  said  will,  to  the  effect  that  said  fund 
remaining  for  distribution  be  divided  among 
the  nephews  and  nieces  of  the  said  Horace 
Nettleton  per  capita.  Josiah  A.  Nettleton, 
and  those  of  the  defendants  who  claimed 
that  there  should  be  a  per  stirpes  distribu- 
tion, answered  In  this  way:  "(1)  The  de- 
fendants herein  named  admit  the  allegations 
of  the  complaint  (2)  They  also  admit  so 
much  of  paragraph  second  of  the  answer 
of  Alfred  Jackson  and  others  as  alleges  that 
the  brothers  and  sister  of  the  testator  died  • 
prior  to  his  death,  and  so  much  thereof  as 
alleges  that  his  nephews  and  nieces  are  his 
only  heirs.  (3)  The  estate  left  by  the  testa- 
tor to  be  distributed  to  his  nephews  and 
nieces  under  said  will  consists  of  918,700  in 
money."  These  defendants  claim  an  ad- 
judication and  decree  settling  the  construc- 
tion of  said  will,  and  an  order  directing  that 
the  fund  remaining  for  distribution  be  divid- 
ed among  the  nephews  and  nieces  of  said 
Horace  Nettleton  per  stirpes.  These  defend- 
ants also  demurred  to  all  of  the  second  para- 
graph In  the  answer  of  Alfred  Jackson  et 
al.,  excepting  what  they  had  admitted,  for 
the  following  reasons:  First  For  the  rea- 
son that  parol  and  extrinsic  evidence  is  not 
pertinent,  competent,  or  admissible  In  the 
construction  or  interpretation  of  wills;  that 
the  language  used  by  the  testator  is  dear, 
and  free  from  equivocation,  ambiguity,  and 
uncertainty.  Second.  Because  the  allegations 
in  said  paragraph  furnish  no  guide,  informa- 
tion, or  aid  In  the  construction  of  said  will. 

Washington  F.  Willcox,  for  Josiah  A.  Net- 
tleton and  others.  John  W.  Ailing,  for  de- 
fendants. 

ANDREWS,  C.  J.  The  demurrer  should 
have  been  sustained.  There  Is  no  ambigu- 
ity in  the  language  of  the  codicil.  Jackson  v. 
Alsop,  67  Conn.  249,  34  Atl.  1106;  Woodruff 
v.  Mlgeon,  46  Conn.  236;  Patch  v.  White,  117 
TJ.  S.  210,  224,  6  Sup.  Ot  617,  710.  The  lan- 
guage we  are  asked  to  construe  Is:  "I  give, 
devise,  and  bequeath  to  my  nephews  and  ' 
nieces  (they  being  my  lawful  heirs)  all  the 
rest  and  residue  and  remainder  of  my  prop- 
erty, real  and  personal."  If  the  language  had 
been,  "I  give,  devise,  and  bequeath  to  my 
nephews  and  nieces  the  rest  and  residue  and 
remainder  of  my  estate,"  etc.,  there  would 
have  been  a  complete  disposition  of  his  estate. 
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and  there  would  hare  been  no  thought  other 
than  that  the  testator  gave  his  estate  to  his 
nephews  and  nieces  as  a  class,  and  that  they 
each  took  In  equal  share;  that  Is,  that  there 
should  be  a  per  capita  distribution  of  the  es- 
tate among  them.  If  the  language  had  been, 
"I  give,  devise,  and  bequeath  to  my  lawful 
heirs  all  the  rest,  residue,  and  remainder  of 
my  estate,"  although  (as  we  know  from  the 
facts  admitted  in  the  answer)  the  estate  would 
go  to  the  same  persons  as  In  the  former  sup- 
position, it  would  go  to  them  in  their  character 
as  heirs,  and  not  in  their  character  as  neph- 
ews and  nieces,  and  then  there  would  be  a 
per  stirpes  distribution  among  them.  The  at- 
tribute of  being  the  nephews  and  nieces  of 
the  testator,  and  the  attribute  of  being  his 
lawful  heirs,  applies  to  the  same  persons.  But 
a  devise  to  them  in  the  former  character 
would  produce  a  different  result  from  a  de- 
vise to  them  in  the  latter  one.  Indeed,  a 
devise  to  them  In  the  latter  character  would 
be  Inoperative.  The  statute  of  distribution 
would  control.  If  property  Is  left  to  the  tes- 
tator's heirs  in  the  same  manner  and  propor- 
tion in  which  they  would  take  were  there  no 
will,  the  rule  of  law  is  that  they  take  as  heirs, 
and  not  as  devisees.  The  former  is  deemed 
the  worthier  title.  Howard  v.  Howard,  19 
Conn.  313,  318;  Watte,  J.,  Whitney  v.  Whit- 
ney, 14  Mass.  88,  90;  Ellis  v.  Page,  7  Gush. 
161;  Sedgwick  v.  Minot,  6  Allen,  171;  1  Jarm. 
Wills,  74.  The  testator  having,  by  the  words 
first  used  as  above  in  the  codicil,  made  a  good 
devise  to  his  nephews  and  nieces,  as  such,  and 
to  them  as  a  class,  It  cannot  be  supposed  that 
he  intended  by  the  words  following  that  de- 
vise to  make  his  will  wholly  void.  It  seems  rea- 
sonably clear  that  the  testator  intended  to 
have  his  nephews  and  nieces  share  equally  in 
his  estate.  The  words,  "they  being  my  law- 
ful heirs,"  were  used  as  explanatory  of  his 
reason  for  revoking  the  provisions  of  his  orig- 
inal will  and  the  first  codicil.  Other  circum- 
stances lead  to  the  same  conclusion:  The 
testator  was  quite  advanced  in  years.  He  was 
a  widower,  and  childless.  He  had  a  com- 
fortable estate.  He  was  the  last  of  a  family 
of  six  children,  all  bis  brothers  and  his  only 
sister  having  died  before  him,— the  last  one 
of  them,  in  1883.  His  nephews  and  nieces 
had  been  for  more  than  10  years  his  only  kin- 
dred by  blood.  They  were  all  related  to  him 
in  the  same  degree  They  would  naturally 
present  themselves  to  his  mind,  when  he  was 
preparing  this  last  codicil,  as  directly  related 
to  him,  and  each  equally  dear,  and  an  object 
of  his  bounty,  rather  than  as  representing  to 
him  his  deceased  brothers  and  sister.  It  was 
nephews  and  nieces,  as  such,  to  whom  the 
testator,  gave  his  estate,  and  not  to  nephews 
and  nieces  as  representing  deceased  brothers 
and  sisters.  We  think  the  per  capita  dis- 
tribution should  be  made.  The  superior  court 
is  advised  that  a  per  capita  distribution 
should  be  ordered  of  the  fund  in  the  hands 
of  the  plaintiff  as  executor.  The  other  judges 
concurred. 


(TO  Conn.  288) 
SECURITY  00.  v.  SNOW  et  a). 
(Supreme  Court  of  Errors  of  Connecticut    Jan. 
21.  1898.) 

WliAS— ConiCJL— CoNSTKUCTION— TaUST  ESTATX — 

Personal  Trust— Succession— Pebfe- 

T01TT — VaMMTT. 

1.  A  devise  limiting  the  remainder  of  a  trust 
estate  to  the  lawful  heirs  of  the  cestui  que  trust 
is  void,  because  contrary  to  the  statute  of 
perpetuities. 

2.  By  the  original  will  of  a  testator,  one  of 
his  daughters  was  to  take  one-third  of  the 
residue- of  the  estate.  Subsequently,  by  a  cod- 
icil, he  revoked  this  Bequest,  and  bequeathed 
to  his  wife  all  the  estate  given  to  the  daughter 
by  the  will,  in  trust,  to  be  invested  by  the  wife, 
and  to  be  paid  to  the  daughter  "from  time  to 
time  during  her  natural  life,  as  my  said  wife 
may  deem  for  the  interest  and  welfare  of  my 
said  daughter,"  and  any  portion  of  said  prop- 
erty or  the  income  thereof  which  shall  not  be 
paid  to  the  daughter  during  her  natural  life 
shall  at  her  decease  be  paid  to  her  heirs.  Held, 
that  the  discretionary  powers  given  to  the  wife 
were  purely  personal,  and,  after  her  death, 
could  not  be  exercised  by  one  appointed  as  her 
successor  to  the  trust. 

3.  Since  the  whole  will  must  be  taken  to- 
gether, and  the  object  of  the  codicil  was  mere- 
ly to  put  the  devise  to  the  daughter  in  a  differ- 
ent form,  the  provision  made  in  the  body  of  the 
will  for  the  daughter  stands  unrevoked,  except 
so  far  as  her  interest  during  the  life  of  the 
wife  was  placed  under  the  latter's  control;  and 
hence,  upon  the  death  of  the  wife,  the  daugh- 
ter became  entitled  to  the  whole  of  the  trust 
estate. 

4.  The  trust  was  separable,  and  therefore  to 
that  extent  was  valid. 

Case  reserved  from  superior  court,  Hart- 
ford county;  Samuel  O.  Prentice,  Judge. 

BUI  by  the  Security  Company  against  Al- 
pheus  H.  Snow  and  others  for  the  construc- 
tion of  a  will- 
Suit  by  a  testamentary  trustee  for  the  con- 
struction of  the  will,  brought  to  the  superior 
court  for  Hartford  county,  and  reserved  for 
the  advice  of  this  court  on  the  complaint  and 
answers.  From  these  the  following  facts  ap- 
peared: The  testator,  Alpheus  V.  Snow,  of 
Hartford,  died  in  1886,  leaving  a  widow,  a 
son,  and  two  daughters.  His  will,  dated  In 
1884,  made  provision  for  his  widow,  and  then 
disposed  of  his  residuary  estate  as  follows: 
"All  the  rest  and  residue  of  my  property  and 
estate,  wheresoever  being,  I  give,  bequeath, 
and  devise  hi  equal  proportions  to  my  son, 
Alpheus  H.  Snow,  to  my  daughter  Ellen 
Snow,  and  to  my  daughter  Alice  D.  Snow,  to 
them  and  their  heirs,  forever;'  the  railroad 
stocks  to  be  divided  without  sale,  but  the 
share  of  my  daughter  Alice  in  such  stocks  not 
to  be  transferred  to  her  until  she  shall  be 
twenty-seven  years  old;  the  dividends  there- 
on in  the  meantime  to  be  paid  to  her  by  my 
executor,  and  the  legacies  to  my  daughters, 
In  case  of  marriage,  to  be  to  their  sole  and 
separate  use,  free  from  the  control  or  inter- 
ference of  their  husbands."  In  1885  he  made 
a  codicil  to  this  will,  in  two  articles,  as  fol- 
lows: "(1)  I  revoke  and  annul  any  and  all 
gifts,  bequests,  legacies,  and  devises  to  my 
daughter  Alice  D.  Snow  In  or  by  virtue  of 
said  last  will  and  testament     (2)  I  give,  be- 
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queaith,  and  devise  to  my  wife,  Sarah  M. 
Snow,  any  and  all  property  and  estate  which 
was  given,  bequeathed,  and  devised  to  my 
said  daughter  in  and  by  virtue  of  sold  last 
will  and  testament,  In  trust,  however,  to  be 
invested  and  managed  by  my  said  wife,  and 
to  be  paid  and  delivered  and  conveyed  by  my 
said  wife  to  my  said  daughter  from  time  to 
time  during  her  natural  life,  aa  my  said  wife 
may  deem  for  the  interest  and  welfare  of  my 
said  daughter;  and  any  portion  of  said  prop- 
erty and  estate  or  the  net  income  thereof 
which  shall  not  be  paid,  delivered,  and  con- 
veyed as  aforesaid  to  my  said  daughter  dur- 
ing her  natural  life  shall  at  her  decease  be 
paid,  delivered,  and  conveyed  to  her  lawful 
heirs."  His  estate  was  duly  settled,  and  cer- 
tain personal  estate  was  distributed  and 
transferred  to  the  widow  in  trust  for  Alice, 
and  certain  real  estate  in  Hartford  surren- 
dered to  her  as  such  trustee.  There  was  also 
residuary  real  estate  of  the  testator  in  other 
states.  The  widow  never  paid  over  any  of 
the  principal  of  the  estate  distributed  to  her 
in  trust,  but  she  received  from  time  to  time, 
as  trustee,  proceeds  of  land  In  another  state, 
sold  by  the  executor  under  a  power  in  the 
will,  and  of  timber  sold  therefrom,  and  paid 
them  over  to  Alice  from  time  to  time,  includ- 
ing them  with  the  annual  Income  of  the  trust 
In  her  accounts  as  trustee  rendered  to  the 
court  of  probate.  The  widow  died  In  1895, 
and  In  January,  1806,  the  plaintiff  was  ap- 
pointed trustee  in  her  stead  by  the  court  of 
probate.  It  claims,  as  such,  title  to  certain 
lands  both  in  and  without  this  state.  Alice 
intermarried  with  Charles  D.  Burrill  two 
months  before  her  father's  decease,  and  they 
have  two  minor  children,  and  have  had  one 
who  is  not  now  living.  She  claims  to  have 
demanded  from  the  plaintiff  in  June,  1896,  a 
delivery  of  the  trust  estate  to  the  owner  in 
fee  thereof,  which  the  plaintiff  refused. 
Shortly  afterwards  Alice  D.  Burrill  et  aL 
brought  an  action  In  the  superior  court  for 
Hartford  county  to  enforce  said  demand, 
which  is  still  pending.  The  trustee  asked  the 
direction  of  the  court  as  to  the  following 
questions:  "(a)  Is  the  gift  over  to  the  lawful 
heirs  of  Alice  D.  Burrill  at  her  decease  a  gift 
of  the  estate  to  her  lawful  issue,  or  is  the 
gift  void?  (b)  Even  if  said  gift  over  Is  void, 
does  not  the  trust  continue  as  applicable  to 
the  whole  of  the  trust  estate  during  the  life 
of  said  Alice  D.  Burrill?  (c)  Was  the  discre- 
tionary power  given  by  the  testator  to  his 
wife  to  pay,  deliver,  and  convey  said  trust 
estate  from  time  to  time  to  his  said  daughter 
Alice  D.  Burrill,  during  her  natural  life,  as 
she  might  deem  for  the  interest  and  welfare 
of  said  daughter,'  a  personal  discretion,  to  be 
exercised  only  by  his  said  wife,  or  can  said 
discretionary  power  be  exercised  by  the  plain- 
tiff as  trustee  under  said  will  by  succession? 
(d)  Is  the  said  Alice  D.  Burrill  entitled  to  de- 
mand and  receive  from  the  plaintiff  at  this 
time  any  portion  of  the  principal  of  said 
trust  estate?"    Alpheue  H.  Snow,  Ellen  Snow, 


Mr.  and  Mrs.  Burrill,  and  their  children  were 
made  defendants,  and  answers  were  filed  by 
all,  admitting  the  truth  of  the  allegations  in 
the  complaint. 

Charles  E.  Gross,  for  Security  Co.  and 
others.  John  T.  Hubbard  and  Charles  D. 
Burrill,  for  defendants  Alice  D.  and  Charles 
D.  Burrill.  Alpheus  H.  Snow,  In  pro.  per., 
and  for  defendant  Ellen  Snow. 

BALDWIN,  J.  The  main  scheme  of  the 
will  In  question  was  to  make  suitable  pro- 
vision for  the  testator's  widow,  and  then  di- 
vide his  residuary  estate  equally  between  his 
three  children;  the  shares  of  his  daughters, 
in  the  event  of  their  marriage,  to  be  held  to 
their  sole  and  separate  use.  The  codicil  was 
made  for  the  single  object  of  placing  the 
share  of  Alice  under  the  control  of  his  wife, 
as  trustee  for  her  benefit,  with  large  discre- 
tionary powers.  Mrs.  Snow  was  directed  to 
pay  and  convey  the  trust  estate  to  Mrs.  Bur- 
rill from  time  to  time,  as  she,  the  trustee, 
might  dee'm  for  the  Interest  and  welfare  of 
Mrs.  Burrill;  and  any  portion  of  the  estate 
"or  the  net  income  thereof"  not  so  paid  and. 
delivered  to  her  during  her  life  was  at  her 
decease  to  go  to  her  "lawful  heirs."  The 
trustee  was  not  required  to  pay  over  the  an- 
nual Income  from  the  trust  estate  to  Mrs. 
Burrill  during  her  life.  The  trust  created 
was  such  that  It  might  be  terminated  at  any 
time  during  her  life,  at  the  discretion  of  the 
trustee.  Whether  it  should  endure  for  a  few 
months  or  for  many  years  was  to  be  deter- 
mined by  Mrs.  Snow,  in  view  of  what  she 
might  consider  to  be  the  true  interest  of  Mrs. 
Burrill.  The  testator  apparently  thought  It 
uncertain  whether  that  would  be  promoted 
by  her  having  in  her  own  control  either  the 
entire  principal  or  the  entire  income.  He 
contemplated  it  as  possible  that  part  of  the 
income  might  be  withheld  from  her  during 
her  life,  and  made  provision  for  that  con- 
tingency, by  the  same  gift  In  remainder, 
which  he  intended  to  carry  to  her  lawful 
heirs  any  of  the  principal  that  might  at  her 
decease  remain  in  the  hands  of  the  trustee. 
The  death  of  Mrs.  Snow  before  making  over 
to  Mrs.  Burrill  any  considerable  portion  of 
the  estate  rendered  it  thenceforth  impossible 
to  promote  his  daughter's  interest  and  wel- 
fare in  the  manner  contemplated  by  the  tes- 
tator. The  discretionary  powers  which  he 
gave  to  his  wife  for  that  purpose  were  pure- 
ly personal,  and  ended  with  her  life.  If  the 
trust  is  to  continue  during  Mrs.  Burrill's  life, 
there  can  be  no  further  surrender  to  her  of 
any  portion  of  the  principal,  and  either  all 
the  accruing  income  must  be  paid-  to  her, 
or  none.  There  is  no  express  authority  for 
paying  over  any  of  It,  and,  If  authority  can 
be  implied  from  the  evident  purpose  of  the 
testator  to  provide  for  her  proper  support,  It 
must  be  conceded  without  limits.  The  gift 
in  remainder  to  her  "lawful  heirs"  is  void, 
by   reason  of  the   statute  of  perpetuities. 
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which  was  in  force  when  the  testator  died, 
under  the  role  laid  down  in  Leake  v.  Wat- 
son, 60  Conn.  498,  21  Atl.  1075. 

If,  then,  the  decease  of  Mrs.  Snow  left  it 
possible  to  give  the  second  article  of  the 
codicil  any  further  effect,  it  can  be  only  to 
keep  the  estate  in  the  custody  of  the  plaintiff 
during  Mrs.  Bun-ill's  life,  and  give  her  mean- 
while the  entire  income.  This  may  amount 
to  a  greater  sum  than  the  testator  thought 
it  might  be  best  for  her  to  use  under  some 
circumstances,  and  a  less  sum  than  he 
thought  it  might  be  best  for  her  to  use  un- 
der other  circumstances.  The  person  on- 
whose  Judgment  of  her  circumstances  he  de- 
pended for  measuring  out  from  time  to  time 
what  on  the  whole  would  best  promote  her 
welfare  is  no  longer  In  existence.  His  will, 
therefore,  as  expressed  In  this  article,  cannot 
now  be  carried  out,  as  to  the  disposition 
either  of  the  income  or  principal  of  the  trust 
estate. 

If  the  plaintiff  can  retain  the  fund  until  the 
decease  of  Mrs.  Burrill,  It  must  be  under 
.the  doctrine  of  approximation;  but  this  can 
never  be  invoked  where  its  application  would 
sacrifice  the  main  object  of  a  testator  to  one 
of  his  incidental  purposes.  Hayden  v.  Con- 
necticut Hospital,  64  Conn.  820,  824,  80  AH 
50.  The  main  object  of  this  article  of  the 
codicil  was  to  benefit  Mrs.  Burrill,  by  giv- 
ing her  whatever  it  was  best  for  her  to  re- 
ceive, both  of  the  principal  and  income,  of 
a  share  in  his  estate  equal  to  that  left  to 
his  other  children.  The  provision  for  her 
heirs  was  inserted  in  view  of  an  incidental 
contingency.  Nothing  was  to  come  to  them 
which  it  might  be  deemed  Judicious  to  turn 
over  to  her.  During  the  life  of  Mrs.  Snow 
the  trust  might  have  been  given  full  effect, 
but  only  by  a  transfer  of  the  entire  estate  to 
Mrs.  Burrill.  That  not  having  been  done,  It 
is  no  longer  susceptible  either  of  complete 
execution,  or  of  partial  execution  in  such  a 
way  as  to  satisfy  the  testator's  design.  The 
first  article  of  the  codicil  expressly  revokes 
the  disposition  made  in  the  will  in  favor  of 
Mrs.  Burrill;  but  It  is  apparent  that  this 
was  done,  not  to  diminish  her  equal  share 
In  the  estate,  but  to  transfer  It  to  a  trustee, 
bo  as  to  secure  it  more  effectually  for  her 
benefit  I  give  to  my  wife  In  trust,  says  the 
testator,  "any  and  all  property  and  estate 
which  was  given,  bequeathed,  and  devised  to 
my  said  daughter  in  and  by  virtue  of  said 
last  will  and  testament."  It  being  his  mani- 
fest Intention  to  revoke  the  provision  in  the 
will  only  for  this  purpose  so  far  as  the  pur- 
pose fails  of  effect,  the  revocation  must  fall 
with  It  Both  articles  of  the  codicil  must  be 
taken  together  to  ascertain  his  true  mean- 
ing. It  was  no  part  of  this  that  he  should 
die  intestate  in  respect  to  the  third  of  his 
residuary  estate  with  which  alone  he  was 
dealing.  The  revocation  of  his  former  pro- 
vision for  Mrs.  Burrill  was  indissolubly 
coupled  with  the  creation  of  the  substituted 
provision.    It  may  be  given  effect  so  far  as 


the  substitution  Is  valid,  but  no  further,  be- 
cause so  only  can  the  plain  purpose  of  the 
testator  be  attained,  and  the  mutual  depend- 
ence of  the  two  articles  of  the  codicil  pre- 
served. The  whole  instrument  was  a  single 
testamentary  act,  and  must  be  read  as  If  the 
testator  had  expressly  declared  that  he  re- 
voked the  gift  made  to  Alice  in  his  will  sim- 
ply in  order  to  put  it  In  a  different  form. 
Rudy  v.  Ulrich,  69  Pa.  St  183;  Stlckney  v. 
Hammond,  138  Mass.  116,  120;  Powell  v. 
Powell,  L  R.  1  Prob.  &  Dlv.  209.  The  rule 
of  construction  upon  which  we  proceed  is 
analogous  to  that  governing  a  revocation 
which  is  grounded  on  a  state  of  facts  which 
proves  not  to  exist.  It  falls  when  Its  foun- 
dation falls.  Dunham  v.  Averill,  45  Conn. 
62.  The  case  of  James  v.  Marvin,  3  Conn. 
576,  which  holds  that  a  revoking  clause  In  a 
second  will  destroys  the  first  whether  the 
second  ever  becomes  effective  as  a  testamen- 
tary act  or  not  was  decided  before  our 
present  statute  of  wills  was  enacted,  and  Is 
therefore  Inapplicable  to  the  question  before 
us.  Peck's  Appeal,  50  Conn.  562.  The  pro- 
vision made  in  the  will  for  Mrs.  Burrill 
stands  therefore  unrevoked,  except  so  far  as 
her  Interest  during  the  life  of  Mrs.  Snow  was 
placed  under  the  latter's  control.  The  trust 
was  separable,  and  to  that  extent  valid. 
Wheeler  v.  Fellowes,  52  Conn.  238,  247;  Mor- 
ris v.  Bolles,  65  Conn.  45,  31  Atl.  538;  Keteh- 
um  v.  Corse,  65  Conn.  85,  31  Atl.  486.  Mrs. 
Snow  could  withhold  the  estate  from  her  In 
whole  or  part,  but  the  plaintiff  has  no  such 
power.  Mrs.  BurrUTs  absolute  title  under 
the  will,  which  was  temporarily  abridged  or 
suspended  under  the  second  article  of  the 
codicil,  resumed  its  original  character  upon 
the  decease  of  Mrs.  Snow,  and  the  plaintiff 
holds  simply  upon  a  resulting  trust  in  her 
favor. 

The  superior  court  Is  advised  that  the  gift 
over  to  the  lawful  heirs  of  Alice  D.  Burrill 
Is  void;  that  the  trust  terminated  at  the  de- 
cease of  the  original  trustee;  that  the  dis- 
cretionary power  given  to  that  trustee  can- 
not be  exercised  by  the  plaintiff  as  her  suc- 
cessor; and  that  Alice  D.  Burrill  became 
entitled,  at  the  decease  of  Mrs.  Snow,  to  de- 
mand and  receive  from  the  plaintiff  the 
whole  of  the  trust  estate,  to  be  held  by  her 
to  her  sole  and  separate  use.  The  other 
Judges  concurred. 


(70  Conn.  195) 
Appeal  of  CLARKE. 
(Supreme  Court  of  Errors  of  Connecticut 
Jan.  5,  1898.) 

Judgment — Res  Judicata— Willr— Construction 
— Eqcitable  Conversion  —  Couiits  — Ruleb  or 
Decision  —  International  Comity  —  Tbubts  — 
Creation. 

1.  A  decision  that  a  will  worked  an  equitable 
conversion  of  land  of  which  testatrix  died  seis- 
ed, in  an  action  by  C,  as  executor,  and  as  trus- 
tee under  the  will  of  fc.,  his  infant  daughter, 
against  N.,  is  not  res  judicata  in  a  subsequent 
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proceeding  by  C.  individually  against  C.  as  ad- 
ministrator of  the  estate  of  J.,  a  deceased 
daughter.  N.,  and  P.,  the  guardian  ad  litem  of 
N.,in  which  the  same  question  arises. 

2.  A  decision  of  the  court  of  a  foreign  state 
when  called  on  to  construe  the  will  of  a  citizen 
of  such  state,  disposing  of  lands  in  that  and 
other  states,  that  the  will  worked  an  equitable 
conversion  of  the  land,  is  not  res  judicata  in  a 
subsequent  proceeding  in  Connecticut,  where 
some  of  the  land  is  situated,  in  which  the  same 
question  arises,  as  affecting  such  land,  since  the 
subject-matter  in  the  two  cases  is  not  the 
same. 

3.  A  will  gave  the  residue  of  the  estate  of  tes- 
tatrix to  be  divided  equally  among  her  husband 
and  her  children,  "share  and  share  alike,  my 
husband  snd  my  children  sharing  per  capita." 
He  was  to  hold  the  children's  shares  in  trust  for 
each  until  the  child  became  25  years  old,  and 
then  "to  pay  the  whole  sum  over  to"  such  child; 
and,  should  the  child  previously  marry,  half 
the  share  of  such  child  was  to  "be  paid"  on  such 
marriage,  and  "the  other  half"  on  becoming 
25  years  old,  etc.  Held  not  to  work  a  conversion 
of  the  land  of  which  testatrix  died  seised. 

4.  A  general  residuary  devise  and  bequest 
cannot  be  given  the  effect  of  conversion,  as 
respects  lands  in  the  state,  unless  from  the 
whole  scheme  of  the  will  or  the  particular  lan- 
guage employed  a  power  of  sale  is  clearly  im- 
plied. 

5.  The  courts  of  Connecticut  are  not  re- 
quired by  comity  to  accept  the  interpretation 
of  a  will  by  a  court  of  a  foreign  state  of  com- 
petent jurisd'ction.  as  to  whether  such  will 
worked  an  equitable  conversion  of  land  situat- 
ed in  Connecticut,  of  which  testator  died  seised, 
the  question  being  one  directly  involving  the 
mode  of  passing  title  to  lands  in  the  latter  state. 

6.  A  will  gave  the  residue  of  the  estate  of 
testatrix  to  be  divided  equally  among  her  hus- 
band and  her  children  "share  and  share  alike, 
my  husband  and  my  children  sharing  per  cap- 
ita." The  husband  was  to  hold  the  children  s 
shares  in  trust  for  each  child  until  he  became 
25  years  old,  "and  then  "to  pay  the  whole  sum 
over  to"  such  child;  and,  should  the  child  pre- 
viously marry,  half  the  "share"  of  such  child 
was  to  "be  paid"  on  such  marriage,  and  "the 
other  half"  on  becoming  25  years  old,  etc. 
Held,  that  an  effectual  trust  in  land  of  which 
testatrix  died  seised  was  created  under  the 
statute  of  uses. 

Appeal  from  superior  court,  Fairfield  coun- 
ty; William  T.  Elmer,  Judge. 

Petition  by  Henry  P.  Clarke,  as  adminis- 
trator of  the  estate  of  Julia  Clarke,  deceased, 
asking  that  the  court  of  probate  hear  the 
claims  of  divers  persona  who  claimed  to  be 
entitled  to  have  certain  real  estate  distribut- 
ed to  them,  and  determine  to  whom  it 
should  be  distributed.  Notice  was  given  to 
Nancy  B.  Clarke,  deceased's  minor  sister, 
and  John  H.  Ferry  was  appointed  by  such 
court  her  guardian  ad  litem.  From  a  de- 
cree that  Nancy  B.  Clarke  was  the  sole  heir 
and  distributee,  Henry  P.  Clarke  appealed 
to  the  superior  court,  which  also  appointed 
Perry  guardian  ad  litem  of  Nancy  B.  Clarke. 
Case  reserved  for  the  advice  of  the  supreme 
court  of  errors  on  facts  found  In  the  superior 
court.  Affirmance  of  decree  of  court  of  pro- 
bate advised. 

The  finding  stated  the  following  facts: 
Henry  P.  Clarke,  the  appellant,  while  dom- 
iciled in  the  state  of  South  Carolina,  inter- 
married with  Julia  Hurd,  in  the  state  of 
New  York,  in  the  year  1886,  and  the  married 


couple  immediately  returned  to  the  state 
of  South  Carolina,  which  then  became  their 
domicile  of  marriage.  In  1889,  a  daughter, 
Nancy  B.  Clarke,  was  born,  who  still  sur- 
vives, and  is  the  appellee  herein.  In  De- 
cember, 1893,  another  daughter,  Julia 
Clarke,  the  distribution  of  whose  estate  Is 
now  In  question,  was  born.  There  were  no- 
other  children  born  of  said  marriage.  On 
February  10, 1894,  the  wife,  Julia  H  Clarke. 
died.  On  May  20,  1894,  the  daughter,  Julia 
Clarke,  died,  leaving  no  creditors.  At  all 
times  since  said  marriage,  the  state  of  South 
Carolina  has  been  the  domicile  of  the  appel- 
lant and  his  family.  During  coverture,  and 
at  the  day  of  the  dates  thereof,  Julia  H. 
Clarke  executed  the  following  will  and  cod- 
icil: 

Will:  "I,  Julia  H.  Clarke,  wife  of  Henry 
P.  Clarke,  residing  near  Eastover,  in  Rich- 
land county,  state  of  South  Carolina,  being 
of  sound  and  disposing  mind  and  memory, 
do  make  and  ordain  this,  my  last  will  and 
testament,  and  hereby  revoke  all  other  wills 
by  me  at  any  time  heretofore  made.  Firsts 
I  direct  that  all  my  just  debts  and  my  fu- 
neral expenses  shall  be  fully  paid  by  my 
executor  hereinafter  named.  Second.  I  di- 
rect that  a  portion  of  my  estate  sufficient  to 
produce  one  thousand  dollars  ($1,000)  an- 
nually shall  be  safely  invested  by  my  ex- 
ecutor, and  the  said  one  thousand  dollars 
be  paid  annually  to  my  father,  S.  H.  Hurd, 
now  of  New  York,  in  quarterly  payments, 
during  the  term  of  his  natural  life.  Third. 
I  give  and  bequeath  to  Mrs.  Laura  Sher- 
wood, of  Bridgeport,  Connecticut,  the  sum 
of  ten  thousand  dollars  ($10,000).  Fourth.  I 
give  and  bequeath  to  Miss  Agnes  O.  Patter- 
son, of  said  Bridgeport,  the  sum  of  five  thou- 
sand ($5,000)  dollars.  Fifth.  The  rest,  resi- 
due, and  remainder  of  my  estate,  real  and 
personal,  of  whatever  description,  or  where- 
soever situated,  I  give,  devise,  and  bequeath 
as  follows:  One-half  thereof  to  my  hus- 
band, Henry  P.  Clarke,  and  one-half  there- 
of to  my  said  husband,  in  trust  for  my 
daughter  Nancy,  until  she  becomes  twenty- 
five  years  of  age,  and  then  to  pay  the  whole 
sum  over  to  her.  But,  if  she  shall  marry  be- 
fore that  age,  with  the  consent  and  approval 
of  her  father,  or,  in  case  of  his  death,  with 
the  consent  and  approval  of  her  then  guard- 
ian, then  I  direct  that  one-half  of  her  share 
shall  be  paid  to  her  upon  her  marriage,  and 
the  other  half  when  she  becomes  twenty- 
five.  In  case  I  shall  leave  surviving  me  one 
or  more  children  besides  my  daughter 
Nancy,  then  I  direct  that  the  said  rest,  resi- 
due, and  remainder  of  my  estate  shall  be 
divided  equally  among  my  said  husband  and 
all  of  my  children,  share  and  share  alike, 
my  husband  and  my  children  sharing  per 
capita,  and  the  shares  of  said  children  to  be 
held  In  trust,  as  above  provided,  in  the  case 
of  Nancy,  as  being  the  only  one.  And  I 
give,  devise,  and  bequeath  the  said  rest,  res- 
idue, and  remainder  as  aforesaid  to  each. 
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and  to  their  heirs,  and  each  of  them,  for- 
ever. I  constitute  and  appoint  my  Bald  hus- 
band, Henry  P.  Clarke,  to  be  executor  and 
trustee  of  this,  my  will,  and  direct  that  no 
bonds  be  required  of  him  under  either  ap- 
pointment. In  witness  whereof,  I  have  here- 
unto set  my  hand  and  seal  at  Bridgeport,- 
Connecticut,  this  twenty-fifth  (25th)  day  of 
May,  A.  D.  1881.    Julia  H.  Clarke.    [Seal.]" 

Codicil:  "I,  Mrs.  Julia  H.  Clarke,  wife  of 
Henry  P.  Clarke,  formerly  residing  near 
Eastover,  In  the  county  and  state  aforesaid, 
but  now  residing  In  the  city  of  Columbia,  of 
said  county  and  state,  having  made  my  last 
will  and  testament  bearing  date  the  twen- 
ty-fifth day  of  May,  A.  D.  1891,  at  Bridge- 
port, In  the  state  of  Connecticut,  do  now 
make  this  codicil  to  be  taken  as  a  part  of  the 
same:  First  I  hereby  ratify  and  confirm 
my  said  will  In  every  respect,  save  as  far  as 
any  part  of  it  is  inconsistent  with  this  cod- 
icil. Second.  I  hereby  revoke  the  third  item 
of  said  win,  and  in  lieu  thereof  I  will  and 
direct  that  a  portion  of  my  estate  sufficient 
to  produce  five  hundred  dollars  annually 
shall  be  safely  Invested  by  my  executor,  and 
the  said  five  hundred  be  paid  annually  in 
quarterly  payments  to  Mrs.  Laura  Sherwood, 
of  Bridgeport,  Conn.,  during  the  term  of  her 
natural  life.  Three.  I  further  will  and  di- 
rect that  after  the  death  of  Mrs.  Laura 
Sherwood  that  the  portion  of  my  estate 
which  shall  at  that  time  be  invested  for  her 
benefit  under  the  second  item  of  this  cod- 
icil shall  then  become  a  portion  of  my  es- 
tate, and  Is  hereby  disposed  of  as  directed 
in  item  five  of  my  said  will;  and  I  further 
direct  that,  If  said  Mrs.  Laura  Sherwood 
shall  die  before  my  death,  then  the  invest- 
ment directed  for  her  benefit  under  item  two 
of  this  codicil  shall  be,  and  is  hereby,  dis- 
posed of  as  directed  In  Item  five  of  my  said 
wOl.  Four.  I  further  will  and  direct  that 
after  the  death  of  my  said  father,  S.  H. 
Hurd,  that  the  portion  of  my  estate  which 
shall  at  that  time  be  Invested  for  his  benefit 
as  directed  In  item  two  of  said  will  shall 
then  become  a  portion  of  my  estate,  and 
shall  be  disposed  of  as  directed  In  item  five 
of  my  said  will;  and  I  further  direct  that, 
if  my  said  father  shall  die  before  my  death, 
then  the  investment  directed  for  his  bene- 
fit in  said  item  two  shall  be  disposed  of  as 
directed  In  item  five  of  my  said  will.  In  wit- 
ness whereof,  I,  the  said  Julia  H.  Clarke, 
have  hereunto  subscribed  my  name  and  set 
my  seal  to  the  foregoing  codicil  of  four  items 
at  Columbia,  In  the  said  state,  this,  the  11th 
day  Of  November,  A.  D.  1893.  Julia  H. 
Clarke.    [L.  S.]" 

Said  will  and  codicil  were  duly  established 
in  the  court  of  probate  for  Richland  county, 
hi  the  state  of  South  Carolina,  and  copies 
thereof  have  become  part  of  the  files  and  rec- 
ords of  the  probate  court  for  the  district  of 
Bridgeport,  pursuant  to  the  provisions  of  sec- 
tion 650  of  the  General  Statutes.  The  daugh- 
ter, Julia  Clarke,  owned  no  property  in  Con- 


necticut at  the  time  of  her  decease  except 
such  as  had  or  should  come  to  her  under  her 
mother's  win.  The  property  of  the  mother, 
Julia  H  Clarke,  possessed  by  her  at  the 
time  of  her  decease,  consisted  of  (825.25  in 
personalty,  the  home  plantation  In  South  Car- 
olina, valued  at  (20,000,  and  real  estate  in 
Bridgeport,  in  this  state,  valued  at  (138,000. 
This  last-mentioned  property  was  distributed 
to  her  the  day  before  her  death  in  a  partial 
distribution  of  the  estate  of  her  grandfather, 
P.  T.  Barnum,  who  died  April  7,  1891,  leav- 
ing a  will  under  which  she  took  a  legacy  of 
$100,000  (paid  before  said  partial  distribution) 
and  one-sixth  of  the  residue  of  his  estate. 
She  owed  debts  amounting  to  (30,000  at  the 
time  of  her  decease.  Tbe  estate  of  the  daugh- 
ter, Julia  Clarke,  referred  to  In  the  petition 
to  the  court  of  probate,  consisted  of  an  undi- 
vided one-third  Interest  in  the  real  estate  so 
as  above  distributed  to  her  mother.  The 
value  of  the  said  Julia  H.  Clarke's  entire  in- 
terest in  the  estate  of  her  grandfather  was 
several  hundred  thousand  dollars.  Both  real 
estate  and  personal  property  of  large  value 
remained  In  the  said  Barnum  residue  at  the 
death  of  the  mother,  Julia  H  Clarke,  for 
future  distribution.  The  real  estate  so  re- 
maining is  situated  in  Connecticut,  New  York, 
and  Kansas. 

Henry  P.  Clarke  (the  appellant  herein),  "as 
executor  of  the  last  will  and  testament  of 
Julia  H.  Clarke,  and  trustee  of  the  estate  of 
Nancy  B.  Clarke,  his  Infant  daughter,  under 
said  win,"  brought  suit  against  Nancy  B. 
Clarke  (the  appellee  herein)  in  the  circuit 
court  for  the  Fifth  judicial  circuit  of  South 
Carolina,  praying  for  the  "Judgment  and 
direction  of  the  court  in  regard  to  the  true 
construction  of  said  wUl,  and  especially  the 
fifth  and  residuary  paragraph  thereof,  and 
as  to  his  powers  and  duties  as  such  executor 
and  trustee  under  said  will  In  the  premises, 
and  for  such  further  relief  as  may  be  Just 
and  proper."  A  guardian  ad  litem  was  ap- 
pointed for  the  infant  defendant,  who  duly 
answered,  and,  after  hearing  had,  the  court 
"ordered,  adjudged,  and  decreed  that  the  win 
of  the  testatrix,  Julia  H.  Clarke,  worked  an 
equitable  conversion  into  personalty  at  the 
time  of  her  death  of  all  her  real  estate  of 
whatsoever  description  and  wheresoever  situ- 
ated, and  that  the  plaintiff,  as  executor,  re- 
ceive, administer,  and  account  for  the  same  as 
personalty,  and  that  he  Is  by  the  said  win 
authorized  and  empowered  to  seU  and  convey 
the  same  for  the  purpose  of  executing  said 
will,  and  that  he  have  leave  to  apply  for  fur- 
ther orders  and  directions  upon  the  foot  of 
this  decree."  This  judgment  was,  upon  ap- 
peal, subsequently  affirmed  by  the  court  of 
last  resort  In  South  Carolina,  as  will  appear 
by  the  report  thereof  In  46  S.  O.  230,  24  S.  B. 
202,  which  was  made  by  reference  a  part  of 
the  record  in  this  cause;  and  said  decision 
was  considered  by  the  court  of  probate  for 
the  district  of  Bridgeport. 

By  the  law  of  the  state  of  South  Carolina, 
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the  court  to  which  the  action  was  brought 
had  jurisdiction  both  of  the  persons  and  of 
the  subject-matter  of  that  suit;  and  by  a  like 
law  the  appellant  shared  equally  with  his 
surviving  child  in  the  distribution  of  the  es- 
tate of  the  deceased. .  The  Intestate  was,  at 
the  time  of  her  death,  domiciled  In  the  state 
of  South  Carolina,  and  her  estate  has,  ever 
since  the  1st  day  of  February,  1897,  been 
in  due  process  of  settlement  in  the  proper 
courts  of  that  state.  Prior  to  May  29,  1897, 
letters  of  administration  had  been  granted 
by  the  court  of  probate  for  the  district  of 
Bridgeport  to  Henry  P.  Clarke,  as  administra- 
tor of  the  estate  of  Julia  Clarke,  late  of  Co- 
lumbia, S.  C,  but  leaving  real  estate  in  said 
district,  deceased,  intestate,  and  he  had  duly 
qualified  as  such.  On  May  29,  1897,  he,  as 
such  administrator,  made  written  application 
to  said  court  of  probate,  stating  that  divers 
persons  claimed  to  be  entitled  to  have  said 
real  estate  set  out  and  distributed  to  them, 
and  praying  that  the  court  might  hear  their 
claims,  and  ascertain  to  whom  the  estate 
should  be  set  out  and  distributed.  Actual 
notice  of  this  petition,  and  of  the  time  set  for 
the  hearing  thereon,  was  given  to  Nancy  B. 
Clarke,  and  John  H.  Perry,  Esq.,  was  ap- 
pointed by  the  court  of  probate  as  her  guard- 
ian ad  litem.  After  a  full  hearing,  a  decree 
was  passed  on  July  3d,  the  material  part  of 
which  is  as  follows:  "Upon  such  hearing 
this  court  finds  that  the  Intestate  was  dom- 
iciled In  the  state  of  South  Carolina  at  the 
time  of  her  decease;  that  the  entire  Inven- 
toried assets  of  her  estate  in  this  state  con- 
sist of  an  undivided  Interest  In  certain  real 
estate  situated  in  the  town  of  Bridgeport,  of 
the  value  of  about  $ ,  which  said  inter- 
est was  derived  from  the  will  of  her  mother, 
Julia  H.  Clarke,  who  died  about  four  months 
prior  to  the  decease  of  the  Intestate,  domi- 
ciled In  the  state  of  South  Carolina,  an  ex- 
emplified copy  of  whose  will,  'and  the  de- 
cision of  the  supreme  court  of  South  Carolina 
interpreting  the  same  In  a  case  In  which  the 
petitioner  herein  was  plaintiff  and  Nancy  B. 
Clarke  was  defendant'  is  on  file  and  of  rec- 
ord In  this  court,  and  hereby  referred  to,  and 
whose  estate  is  as  yet  unsettled  and  undis- 
tributed. Wherefore  this  court  finds  and  de- 
crees that  the  sole  heir  and  distributee  of  the 
estate  of  the  intestate  is  her  aforesaid  sister, 
Nancy  B.  Clarke."  From  this  decree  Henry 
P.  Clarke  appealed  to  the  superior  court,  stat- 
ing that  he  was  a  citizen  of  South  Carolina, 
and  the  father  and  only  surviving  parent  of 
said  Julia  Clarke,  deceased,  and  an  heir  at 
law  and  distributee  of  her  estate,  and  there- 
fore aggrieved  by  the  decree.  By  order  of 
the  court  of  probate,  notice  of  the  appeal  was 
duly  given  to  Henry  P.  Clarke,  administrator 
on  said  estate,  and  to  John  H.  Perry,  guard- 
ian ad  litem  of  Nancy  B.  Clarke,  and  also,  by 
personal  service  of  a  copy  of  the  process,  to 
Nancy  B.  Clarke,  at  the  place  where  she  was 
temporarily  residing,  to  wit,  at  Asheville,  N. 
C.    On  the  return  of  the  appeal  to  the  supe- 


rior court,  Mr.  Perry  was  also  there  appoint- 
ed her  guardian  ad  litem,  and  "authorized 
and  directed  to  appear  and  defend  said  action 
In  her  behalf." 

The  reasons  of  appeal  were  as  follows: 

First  "(1)  The  estate  of  the  Intestate  in  the 
state  of  Connecticut  consisted  of  property  all' 
of  which  is,  for  purposes  of  distribution,  and 
for  the  purpose  of  the  ascertainment  of  heirs 
and  distributees,  personal  estate.  (2)  The  In- 
testate was,  at  the  time  of  her  death,  dom- 
iciled In  the  state  of  South  Carolina,  and  her 
estate  has,  ever  since  the  1st  day  of  Febru- 
ary, 1897,  been  in  due  process  of  settlement 
in  the  proper  courts  of  that  state.  (3)  By  the 
laws  of  South  Carolina,  the  appellant  was 
and  Is  entitled  to  a  distributive  share  In  all 
.the  personal  estate  of  the  intestate." 

Second.  "(1)  The  court  erred  In  assuming 
to  ascertain  the  heirs  and  distributees  of  the 
intestate,  as  all  of  the  estate  of  the  Intestate 
for  the  purpose  of  the  hearing  then  before 
the  court  consisted  of  personal  property,  and 
the  courts  of  South  Carolina  alone  had  juris- 
diction to  fix  and  ascertain  the  heirs  and  dis- 
tributees." 

Third.  "(1)  The  court  erred  In  not  dismiss- 
ing the  petition  for  want  of  jurisdiction  to 
grant  the  relief  prayed  for  in  the  application." 

Paragraphs  2  and  3  of  the  first  reason  as- 
signed were  admitted  by  the  reply,  and  the 
residue  of  the  reasons  assigned  were  denied. 

Le  Roy  F.  Youmans  and  Goodwin  Stoddard, 
for  appellant  John  H.  Perry  and  Wlnthrop 
H.  Perry,  for  appellee. 

BALDWIN,  J.  Julia  Clarke,  of  South  Car- 
olina, died  there  In  Infancy,  and  at  the  time 
of  her  decease  was  the  owner  of  real  estate 
In  Connecticut  Her  Interest  In  it  was  de- 
rived from  the  will  of  her  mother,  Julia  H. 
Clarke,  who  was  also  a  citizen  of  South  Caro- 
lina. This  will  was  admitted  to  probate  in 
the  proper  court  of  that  state,  and  a  suit  for 
Its  construction  afterwards  brought  there,  be- 
fore a  court  of  equity  having  jurisdiction  of 
the  parties  and  the  subject-matter,  which  re- 
sulted in  a  decree  to  the  effect  that  It  worked 
an  equitable  conversion  of  all  the  real  estate 
of  the  testatrix,  wherever  situated.  If  this 
be  the  true  construction  of  the  will,  the  decree 
of  the  court  of  probate  for  the  district  of 
Bridgeport  from  which  the  present  appeal  Is 
taken,  was  erroneous. 

The  appellant  contends  that  upon  this  point 
the  South  Carolina  decree  is  conclusive,  both 
on  the  ground  that  the  matter  thus  became 
res  adjudlcata,  and  because  to  hold  otherwise 
would  be  to  deny  full  faith  and  credit  to  the 
judgments  of  a  sister  state.  The  onlj  parties 
to  that  proceeding  were  Henry  P.  Clarke,  as 
executor  of  the  will  of  Julia  H.  Clarke,  and 
trustee  of  the  estate  of  Nancy  B.  Clarke,  his 
Infant  daughter,  under  the  will,  as  plaintiff, 
and  Nancy  B.  Clarke  as  defendant  lie  par- 
ties to  the  present  proceeding  art  H»<nry  P. 
Clarke  as  the  sole  appellant  and,  ar  appel- 
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lees,  Henry  P.  Clarke,  as  administrator  of  the 
estate  of  Julia  Clarke,  deceased,  by  virtue  of 
letters  granted  by  the  court  of  probate  for 
the  district  of  Bridgeport,  Nancy  B.  Clarke, 
and  John  H.  Perry,  Esq.,  her  guardian  ad 
litem  by  appointment  of  that  court.  It  is  ob- 
vious that  the  parties  thus  before  us  are  not 
the  same  as  the  parties  to  the  South  Carolina 
action.  There  Henry  P.  Clarke  did  not  ap- 
pear In  his  own  right,  and  no  one  was  brought 
In  as  a  representative  of  the  estate  of  his  de- 
ceased daughter,  Julia.  Here  Henry  P. 
Clarke  does  appear  in  his  own  right,  and  is 
also  present  as  the  "proper  representative  of 
that  estate,  but  has  not  been  brought  in  as  the 
executor  of  his  wife's  will,  or  as  a  trustee 
under  it  for  his  daughter  Nancy.  If  the 
South  Carolina  decree  had  been  that  the 
terms  of  the  will  did  not  work  a  conversion, 
Henry  P.  Clarke,  in  his  own  right,  would 
have  been  free  to  contest  that  decision  In  oth- 
er proceedings,  and  so  would  the  administra- 
tor of  the  estate  of  his  daughter  Julia.  One 
who  occupies  a  representative  position  is,  in 
that  capacity,  a  person  totally  distinct;  in  the 
view  of  the  law,  from  himself  individually. 
In  an  action  by  an  administrator,  the  plain- 
tiff's admissions,  made  before  the  grant  of  ad- 
ministration, cannot  be  received.  Rockwell 
v.  Taylor,  41  Conn.  55.  Had  Mr.  Clarke,  be- 
fore bringing  his  action  in  South  Carolina, 
taken  out  administration  there  on  his  daugh- 
ter's estate,  and  then  made  himself  in  that 
capacity  one  of  the  defendants,  It  Is  doubtful 
whether  the  judgment  would  have  bound  him, 
as  administrator  of  her  estate  In  Connecticut, 
when  afterwards  intrusted  with  that  position, 
under  the  laws  of  another  sovereignty,  by  the 
court  of  probate  for  the  district  of  Bridge- 
port Story,  Oonfl.  Laws,  g  522.  Had  a  dif- 
ferent person  been  appointed  administrator  In 
each  state,  it  is  certain  that  there  would  have- 
been  no  privity  between  them.  Stacy  v. 
Thrasher,  6  How.  44.  Estoppels  must  be  mu- 
tual. Nancy  B.  Clarke  cannot  be  bound  by 
the  South  Carolina  decree  unless  Henry  P. 
Clarke  was  bound  by  it,  and  Henry  P.  Clarke 
was  bound  by  it  only  as  executor  and  trustee 
under  her  mother's  will.  Nor  can  Henry  P. 
Clarke,  as  a  Connecticut  administrator,  be 
bound  by  that  decree,  as  a  rule  for  distribut- 
ing an  estate  which,  during  the  whole  course 
of  the  suit  in  which  the  decree  was  rendered, 
had  no  representative  to  protect  Its  interests 
before  the  court.  A  comparison  of  the  South 
Carolina  record  with  that  in  the  case  at  bar 
shows  also  that  the  subject-matter  of  these 
actions  is  not  the  same.  The  South  Carolina 
court  was  called  upon  to  construe  the  will  of 
a  citizen  of  South  Carolina,  disposing  of  lands 
in  that  and  other  states.  It  had  jurisdiction 
to  make  a  final  and  conclusive  disposition  of 
the  questions  presented  so  far  only  as  It  had 
power  to  compel  obedience  to  its  decree,  or 
as  its  judgment  derived  an  additional  force 
from  the  constitution  and  laws  of  the  United 
States.  Courts  sit  to  determine  causes,  and 
to  enforce  their  determination.  It  Is  a  gen- 
eral rule  that  what  they  cannot  enforce  they 


cannot  decree.  So  far  as  concerns  the  extra- 
territorial effect  of  foreign  judgments,-  this 
rule  Is  a  principle  of  international  law,  sub- 
ject only  to  such  exceptions  as  may  be  found- 
ed on  the  consent  of  parties  or  the  exercise 
of  judicial  comity  in  the  rare  cases  where  no 
one  country  can  accomplish  the  ends  of  jus- 
tice by  Its  own  unaided  authority.  Dicey, 
Oonfl.  Laws,  38-42.  The  courts  of  South  Car- 
olina could  settle  the  construction  of  Mrs. 
Clarke's  will,  so  far  as  related  to  the  real  es- 
tate In  that  state,  and  to  the  whole  of  her 
personal  estate.  But  this  personal  estate  is 
that  only  which  she  owned  at  the  time  of  her 
decease,  together  with  any  for  which  the  ex- 
ecutor might  become  accountable  by  a  lawful 
conversion  of  realty  Into  personalty.  They 
could  not  reach  out  Into  other  states,  and  is- 
sue process  to  authorize  the  seizure  there  of 
lands  to  which  she  had  a  title.  They  could 
only  exercise  a  restraining  force  upon  the  par- 
ties who  were  before  the  court,  and  only  up- 
on them  In  their  relations  to  each  other.  Car- 
penter v.  Strange,  141  U.  S.  87, 106, 11  Sup.Ct. 
860. 

Bearing  these  principles  In  mind,  it  is  not 
difficult  to  ascertain  the  subject-matter  pre- 
sented to  their  consideration,  and  disposed  of 
by  the  Judgment  which  they  rendered.  It 
was  a  definition  of  what,  by  the  law  of  South 
Carolina,  was  the  power,  duty,  and  estate  of 
the  executor  and  trustee  under  the  will  as 
between  him  and  Nancy  B.  Clarke.  It  was 
this,  and  nothing  more,  because  the  plaintiff 
could  submit  to  them  nothing  more.  Wheth- 
er he  had  any  power,  duty,  or  estate  with 
respect  to  lands  situated  in  another  state  de- 
pended upon  the  laws  of  that  state.  Suc- 
cession to  the  real  estate  of  a  deceased  per- 
son is  regulated  at  the  will  of  the  sovereign 
within  whose  territory  it  is  embraced.  It  has 
always  been  regarded  as  a  matter  of  grave 
political  consequence.  Birtwhistle  v.  Vardlll, 
7  Clark  &  P.  805.  Ownership  of  land  con- 
trols its  occupancy,  and  largely  influences 
the  character  of  the  population.  It  deter- 
mines the  source  to  which  governments  or- 
dinarily look  for  their  surest,  If  not  their 
principal,  means  of  financial  support.  It 
had,  in  former  times,  in  England  and  in  all 
her  American  colonies,  an  Intimate  relation 
to  the  right  of  suffrage,  and  in  this  state  is 
still  a  qualification  for  it  under  at  least  one 
of  our  municipal  charters.  9  Sp.  Laws,  431. 
The  laws  of  Connecticut  must  decide  how  the 
lands  of  Connecticut  may  be  conveyed  and 
inherited,  and  they  make  particular  provision 
in  cases  of  Intestacy  for  the  preservation  of 
ancestral  real  estate  in  the  line  of  family  de- 
scent Gen.  St.  §  632.  Upon  the  death  of 
a  landowner,  whether  a  citizen  of  the  state 
or  not,  whoever  takes  title  by  succession 
takes  it  because  these  laws  concede  It  to  him; 
not  as  a  right,  but  as  a  privilege.  It  is  on 
this  basis  that  succession  taxes  are  upheld. 
They  constitute  part  of  the  terms  upon  which 
the  grant  of  the  state  is  conditioned.  Mager 
v.  Grima,  8  How.  400.  A  devisee  takes  by 
an  artificial  perpetuation  of  a  testator's  will, 
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'which  survives  him,  for  that  purpose,  with 
a  vitality  conferred  and  created  by  positive 
law.     By  that  same  law  the  form  of  Its  ex- 
pression Is  prescribed  and  limited.     Title  to 
land  can  be  conveyed  under  a  testamentary 
power  only  when  such  a  conveyance  Is  suffi- 
cient under  the  laws  of  the  territorial  sov- 
ereign.    The  personal  representative  of  Mrs. 
Clarke  rightfully  sought  the  direction  of  the 
courts  of  her  domicile  as  to  the  effect  of  her 
will  upon   the  estate  for  which  he  was  or 
might  become  accountable  before  them.     As 
to  that    matter,  the  courts    of    Connecticut 
could  not  Instruct  him.     Russell  v.  Hooker, 
67  Conn.  24,  34  Atl.  711.     This  was  the  sub- 
ject-matter of  the  South  Carolina  action,  and 
the  decree  rendered  Is  conclusive  upon  those 
who  were  parties  to  it     On  the  other  hand, 
the  subject-matter  of  the  case  before  us  is 
the  ascertainment  of  those  who,  by  the  laws 
of  Connecticut,  are  entitled  to  succeed  to  cer- 
tain Connecticut  lands  which  form  part  of 
an  Intestate  estate  in  course  of  settlement  be- 
fore a  Connecticut  court  of  probate.     As  to 
this  the  courts  of  South  Carolina  could  give 
no  Instructions,  and  were  asked  for  none. 
The  whole  decree  must  be  taken  together  In 
determining    its    true  scope    and    meaning. 
The  adjudication   that  the  will  worked  an 
equitable  conversion  of  all  the  real  estate  of 
the  testatrix  wheresoever  situated  is  Immedi- 
ately followed  by  the  adjudication  "that  the 
plaintiff,  as  executor,  receive,  administer,  and 
account  for  the  same  as  personalty,  and  that 
he  Is  by  the  .said  will  authorized  and  empow- 
ered to  sell  and  convey  the  same  for  the  pur- 
pose of  executing  said  will,  and  that  he  have 
leave  to  apply  for  further  orders  and  direc- 
tions upon  the  foot  of  this  decree."     It  is 
not  to  be  presumed  that  the  court  intended 
to  go  beyond  its  Jurisdiction.      In  directing 
the  plaintiff,  as  executor,  to  receive,  adminis- 
ter, and  account  for  all  his  wife's  real  estate 
as  personalty,  his  duty  as  to  the  real  estate 
In  South  Carolina,  and  as  to  the  proceeds  of 
any  sales  that  might  be  made,  under  the  terms 
of  her  will,  of  real  estate  situated  out  of  the 
state,  was  plainly  laid  down.     These  were  the 
Instructions  which  he  needed  for  his  protec- 
tion, and  if.  In  fact,  he  hereafter  receives,  un- 
der the  letters  testamentary  Issued  to  him  by 
the  probate  court  of  South  Carolina,  any  mon- 
eys to  be  accounted  for  before  that  court,  from 
sales  of  real  estate  in  other  states,  they  will 
regulate  his  disposition  of  them.    The  decree 
relates  solely  to  bis  powers  and  functions  as 
an  executor,  and  does  not  speak  of  those  be- 
longing to  him  as  a  trustee.     The  conver- 
sion  was    to    be    accomplished    before  any 
transfers  were  made  to  constitute  the  trust  es- 
tate.   The  only  subject  of  adjudication  was 
the  proper  mode  of  administering  upon  the 
estate  of  Mrs.  Clarke,  so  far  as  it  was  or 
should  be  in  course  of  settlement  before  the 
courts  of  probate  of  her  own  state.     Those 
courts  could  only  deal  with  the  property  that 
had  come  or  might  come  under  their  control. 
"'  "artney  v.  Osburn,  118  111.  403,  9  N.  E. 


210.  The  South  Carolina  decree,  therefore, 
did  not  estop  Nancy  B.  Clarke  from  urging,  in 
this  action  In  support  of  her  claims  as  heir 
of  Julia  Clarke  under  the  Connecticut  stat- 
ute of  distributions,  that  the  real  estate  to  be 
distributed  was  held  by  her  sister  as  real  es- 
tate, under  their  mother's  will.  Those  ques- 
tions had  never  before  been  litigated  between 
her  and  Henry  P.  Clarke. 

It  Is  unnecessary  to  Inquire  whether,  if  he 
had  been  a  party  individually  to  the  South 
Carolina  suit,  and  the  principal  administrator 
of  the  estate  of  Julia  Clarke  had  also  been 
brought  In,  the  court  would  have  had  jurisdic- 
tion to  make  a  final  and  conclusive  determina- 
tion as  to  the  effect  of  the  will  upon  lands  In 
other  states  and  their  descent  upon  the  de- 
cease of  those  in  whose  favor  the  testatrix 
disposed  of  them.  Under  the  conditions 
which  in  fact  existed,  Its  determination  did 
not  constitute  a  binding  rule  of  decision  for 
the  court  of  probate  for  the  district  of  Bridge- 
port in  the  present  proceeding,  either  under 
the  principles  of  general  jurisprudence  or  the 
constitution  and  laws  of  the  United  States. 
Aspden  v.  Nixon,  4  How.  467,  497.  The  decree 
of  that  court,  from  which  this  appeal  Is  tak- 
en, treated  the  real  estate  In  this  state  left 
by  Julia  Clarke  as  being  real  estate  to  all  In- 
tents and  purposes.  If,  In  truth,  It  had  be- 
come, before  her  death,  the  subject  of  an 
equitable  conversion,  this  decree  must  be  re- 
versed; and  the  reasons  of  appeal  have 
brought  this  point  directly  before  the  supe- 
rior court  for  decision.  Equitable  conversion 
results  from  the  existence  of  a  power  to  con- 
vert realty  into  personalty,  or  personalty  into 
realty,  which  has  not  been  exercised.  There 
must  be  both  the  grant  of  a  power  and  the 
imposition  of  a  duty  to  make  use  of  it.  The 
will  and  codicil  of  Mrs.  Clarke  directed  her 
executor  to  pay  her  debts;  to  invest  a  por- 
tion of  her  estate  sufficient  to  produce  an  an- 
nuity of  $1,000,  to  be  paid  to  her  father  dur- 
ing his  life;  to  make  a  similar  investment  of 
enough  to  yield  an  annuity  of  $500,  to"  be  paid 
to  another;  and  to  pay  a  certain  legacy  of 
$5,000.  As  to  the  residue  of  her  estate,  real 
and  personal,  wherever  situated,  she  provided 
that  it  should  "be  divided  equally  among  my 
said  husband  and  all  of  my  children,  share 
and  share  alike,  my  husband  and  my  children 
sharing  per  capita,  and  the  shares  of  said 
children  to  be  held  in  trust."  The  husband 
was  made  the  devisee  and  legatee  of  the  chil- 
dren's shares,  In  trust  for  each  until  the 
child  should  become  25  years  of  age,  upon 
which  event  he  was  "to  pay  the  whole  sum 
over  to"  such  child;  and,  should  the  latter 
previously  marry,  with  his  approval,  or,  In 
case  of  his  death,  that  of  a  proper  guardian, 
half  of  the  "share"  of  such  child  was  to  "be 
paid"  to  him  upon  his  marriage,  and  "the 
other  half"  when  he  became  25.  These  provi- 
sions were  followed  by  a  devise  and  bequest 
of  the  residuary  estate  "as  aforesaid,  to  each, 
and  to  their  heirs,  and  each  of  them,  forever." 
The  personal  estate  In  possession  of  the  tes- 
tatrix at  the  time  of  her  decease  was  invent- 
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torled  at  only  $825,  but  she  was  also  entitled 
to  a  residuary  interest  worth  over  $100,000; 
In  a  large  estate,  consisting  of  both  realty 
and  personalty,  in  course  of  settlement  in  this 
state.  R  was,  therefore,  uncertain  whether 
It  would  be  necessary  to  sell  any  of  her  real 
estate  to  meet  debts  and  legacies,  and  we  con- 
cur with  the  supreme  court  of  South  Caro- 
lina in  the  opinion  that  there  was  nothing  in 
the  will  to  work  the  out  and  out  conversion 
for  which  the  appellant  contends,  unless  that 
be  the  result  of  the  dispositions  of  the  re- 
siduary clause  Clarke  v.  Clarke,  46  S.  C. 
230,  243,  24  S.  E.  202.  It  was  the  View  of 
that  court  that  this  result  did  follow  from  the 
commingling  of  the  entire  residuary  estate, 
both  real  and  personal,  in  one  common  mass, 
and  the  directions  to  divide  it  Into  equal  parts, 
one  to  belong  to  the  husband,  and  one  to  him 
In  trust  for  each  child,-  and  that  he  "pay  over 
the  whole  sum"  of  each  daughter's  share  to 
her  when  she  becomes  25,  or,  in  case  of  her 
marrying  sooner,  with  the  consent  of  her  fa- 
ther or  guardian,  that  "one  half  of  her  share 
*hall  be  paid  to  her  upon  her  marriage,  and 
the  other  half  when  she  becomes  twenty-five." 
We  have  considered  the  grounds  for  this  con- 
clusion set  forth  in  the  learned  opinion  of 
Mr.  Justice  Pope  with  the  care  demanded  by 
our  respect  for  the  distinguished  tribunal  for 
which  he  speaks,  and  find  ourselves  unable 
to  yield  assent  to  the  train  of  reasoning,  go 
far  as  It  may  apply  to  the  effect  of  the  will 
upon  the  real  estate  In  Connecticut  In  every 
case  in  which  a  testator,  owning  both  real  and 
personal  estate,  after  making  particular  provi- 
sions for  debts  and  legacies,  disposes  of  all 
the  residue  of  hW  estate  in  favor  of  one  or 
more  persons,  this  residue  may  be  said  to  be 
thus  commingled  or  blended  In  one  common 
mass.  He  gives  it  as  an  entirety,  and,  unless 
he  otherwise  directs,  It  Is. given  In  the  pre- 
cise condition  In  which  It  exists,  whether  real 
or  personal.  Mrs.  Clarke  used  apt  terms  to 
convey  real  estate.  The  phrase,  "I  give,  de- 
vise, and  bequeath,"  is  used  in  the  beginning 
of  the  residuary  clause,  and  repeated  at  Its 
close,  with  the  addition  of  words  of  limitation 
descriptive  of  a  fee-simple  estate  in  lands, 
and  unnecessary  for  any  other  purpose.  The 
direction  for  an  equal  division  between  her 
husband  and  children  is  naturally  applicable 
to  a  division  of  the  property  left,  rather  than 
of  .Its  proceeds.  The  only  provisions,  Indeed, 
which  are  particularly  relied  on  In  support  of 
the  appellant's  claims,  are  those  as  to  paying 
over  the  whole  sum  belonging  to  each  child's 
share  upon  her  attaining  the  age  of  25,  and, 
in  the  even*  of  her  marriage  under  certain 
conditions,. half  of  her. share  at  an  earlier  pe- 
riod. It  Js  unquestionable  that  these  terms 
are  appropriate  only  to  a  payment  of  money, 
but  they  must  be  read  In  connection  with 
the  rest  of  the  will.  No  payment  was  direct- 
ed until  the  beneficiary  married,  or  attained 
the  age  of  25,  and  it  was  then  to  be  made  by 
the  trustee,  not  by  the  executor.  If  a  con- 
version of  realty  into  personalty  were  requl- 
8UA.— U 


site  In  order  to  raise  the  sums  so  payable,  It 
could  not  be  requisite  until  one  of  those  events 
was  ln>  immediate  prospect  To  turn  either 
real  or  personal  property  Into  money  at  any 
earlier  time,  and  keep  It  on  hand  as  money, 
uninvested,  would  be  of  no  benefit  to  the 
cestui  que  trust  No  power  of  sale  to  be  im- 
plied under  the  circumstances  of  the  case 
could  be  exercised  by  the  executor  before  the 
estate  •  passed  into  the  hands  of  the  trustee. 
As  the  executor  was  not  to  make  the  pay- 
ments in  question,  they  could  furnish  no  oc- 
casion for  him"  to  make  a  conversion,  and, 
unless  the  testatrix  cast  either  upon  him  or 
upon  the  trustee  a  power  and  duty  of  imme- 
diate conversion,  the  decree  of  the  court  of 
probate  was  correct 

The  doctrine  of  equitable  conversion  Is  sim- 
ply an  application  of  the  fundamental  princi- 
ple that  equity  regards  that  as  done  which 
ought  to  be  done.  Unless  a  sale  of  the  Con- 
necticut real  estate  ought  to  have  been  made 
as  soon  as  practicable  after  the  decease  of 
the  testatrix.  It  la  not  to  be  regarded  as  hav- 
ing the  character  of  personal  estate.  If  a 
sale  ought  to  have  been  made,  It  is  because  a 
power  to  sell  Is  Implied  from  the  terms  of  the 
residuary  clause,  and  Is  necessary  to  give  that 
clause  its  due  effect  The  heirs  at  law  of 
Julia  Clarke  are  not  to  be  excluded  from  the 
Inheritance  by  anything  short  of  a  clear  Im- 
plication from  the  provisions  of  the  will  un- 
der which  her  estate  was  derived.  We  are 
unable  to  find  any  Implication  of  a  power  to 
make  snch  a  sale  in  favor  of  Mr.  Clarke,  ei- 
ther as  executor  or  as  trustee.  The  dominant 
and  controlling  words  in  the  fifth  article  of 
the  will  are  those  by  which  the  testatrix  gives, 
devises,  and  bequeaths  her  residuary  estate, 
"real  and  personal,  of  whatsoever  descrip- 
tion, and  wherever  situated,"  to  her  husband 
and  children,  to  be  divided  equally  between 
them  per  capita,  "to  each,  and  to  their  heirs, 
and  each  of  them,  forever."  The  provisions 
for  a  temporary  trust  in  respect  to  the  share 
of  each  child  are  subsidiary.  They  are  for 
the  sole  benefit  of  the  child,  and  it  is  highly 
improbable  that  they  were  Intended  to  curtail 
the  beneficial  estate  absolutely  given  to  their 
father,  by  requiring  that  It  Bhould  be  turned 
into  money,  either  before  he  received  It  or  as 
soon  as  he  received  It.  It  is  much  more  nat- 
ural to  suppose  that  the  word  "pay"  was  used 
for  "transfer,"  and  "sum"  as  the  equivalent 
of  what  In  the  same  sentence  Is  described  as 
a  "share." 

It  is  suggested  that  Mrs.  Clarke  mnst  have 
known  that  her  real  estate  was  scattered 
through  tour  states,  and  that  the  laws  of 
some  of  these  states  as  to  the  distribution  of 
Intestate  estates  differed  widely  from  that 
of  South  Carolina,  and  therefore  Is  to  be  pre- 
sumed to  have  Intended  to  provide  for  the 
event  of  the  decease  of  one  of  her  children 
during  minority,  by  directing  such  a  sale  as 
would  make  their  shares  at  once  subject  to 
the  laws  of  her  domicile.  The  appellant  also 
contends  that  an  obvious  motive  for  direct- 
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ing  such  a  conversion  was  securing  the  high- 
er rate  of  income  which  would  probably  be 
derived  from  investments  made  in  her  own 
state,  as  well  as  the  greater  safety  from  hav- 
ing them  more  Immediately  under  the  eye 
of  the  trustee.  It  is  evident  that  both  the 
will  and  codicil  were  prepared  by  counsel 
familiar  with  the  ordinary  terms  of  testa- 
mentary disposition.  The  codicil  was  exe- 
cuted at  her  own  home,  and  the  utmost  so- 
licitude was  evinced  In  It  to  protect  the  In- 
terest of  those  who  were  to  receive  her  resid- 
uary estate,  by  stating  explicitly  what  the 
law  would  have  sufficiently  Implied,— that 
they  should  ultimately  receive  the  funds  set 
apart  for  the  benefit  of  the  two  annuitants. 
Had  It  been  the  desire  of  Mrs.  Clarke  that 
her  decease  should  be  followed  by  an  imme- 
diate sale  of  all  her  lands,  her  counsel  could 
have  found  no  difficulty  in  expressing  this 
with  equal  distinctness. 

The  claim  is  made,  and  Is  hot  wholly  with- 
out countenance  in  reported  cases,  that  an 
intent  to  -convert  may  be  implied,  in  the  ab- 
sence of  any  positive  direction  to  sell,  or  of 
any  absolute  necessity  to  sell,  if  the  will  so 
blends  together  real  and  personal  estate  as 
clearly  to  show  that  the  testator  meant  to 
create  a  common  fund  out  of  both,  and  to 
bequeath  it  as  money.  Hunt's  and  Leh- 
man's Appeals,  105  Pa.  St  128,  141.  No 
general  residuary  devise  and  bequest  can  be 
given  such  an  effect,  as  respects  lands  in 
Connecticut,  unless  from  the  whole  scheme 
of  the  will  or  the  particular  language  em- 
ployed a  power  of  sale  Is  clearly  Implied. 
Conversion  is  effected  by  sale.  Equitable 
conversion  is  effected  by  a  power  to  sell  and 
a  duty  to  sell.  It  is  not  enough  to  manifest 
an  Intent  that  lands  shall  pass  as'  money,  un- 
less there  Is  also,  either  In  terms  or  by  Im- 
plication, a  grant  of  the  means  of  turning  it 
into  money.  Hobson  v.  Hale,  96  N.  Y.  588; 
Hale  v.  Hale,  126  m.  389,  17  N.  B.  470.  If 
the  question  were  one  not  directly  involving 
the  mode  of  passing  title  to  lands  in  this 
state,  the  rules  of  International  comity  might 
require  us  to  accept  the  Interpretation,  of  the 
will  established  in  the.  courts  of  South  Caro- 
lina. Rockwell  v.  Bradshaw,  67  Conn.  814,  34 
Atl.  758.  Such  would  be  the  case,  for  instance, 
if  the  point  In  controversy  were  whether  a  cer- 
tain devise  of  lands  In  this  state,  which  was 
Inoperative  under  our  laws  for  want  of  some 
statutory  formality,  if  accompanied  by  a  leg- 
acy to  the  heir  at  law,  might  not  Impose  up- 
on him  the  personal  obligation  of  electing 
whether  to  take  the  bequest,  and  give  effect 
to  the  devise  by  a  voluntary  conveyance,  or 
keep  his  land,  and  lose  his  legacy.  Trotter 
v.  Trotter,  4  Bligh  (N.  S.)  502.  Similar  con- 
siderations might  apply  to  the  construction 
of  a  legacy  to  a  wife,  In  respect  to  whether 
it  was  in  lien  of  dower  or  not  Washburn 
v.  Van  Steenwyk,  32  Minn.  336,  20  N.  W. 
324;  Van  Steenwyck  v.  Washburn,  59  Wis. 
483,  17  N.  W.  289;  Lee  v.  Tower,  124  N.  Y. 
370,  26  N.  E.  943.     So,  If  the  power  claimed 


were  one  of  appointment,  that  It  affected 
lands  In  this  state  would  not  deprive  the 
court  of  the  domicile  of  its  right  to  interpret 
authoritatively  the  meaning  of  the  terms  em- 
ployed In  the  will,  which,  though  drawn  in 
Connecticut,  was,  by  the  codicil,  republished 
in  South  Carolina.  But  the  power  which 
that  court  has  found  to  be  Implied  from  the 
language  of  the  testatrix  is  one  of  sale.  An 
appointment  under  a  power  of  appointment 
as  to  lands  passes  the  title  to  them  by  virtue 
of  the  will,  which  is  Itself  the  conveyance, 
and  the  only  one.  A  power  of  sale,  on  the 
other  hand,  imports  only  a  power  to  convey 
by  an  independent  conveyance  drawn  and 
executed  with  all  the  formalities,  and  subject 
to  all  the  conditions,  incident  to  ordinary 
deeds.  That  the  will  is  duly  executed  for 
the  disposition  of  real  estate  is  sufficient  to 
support  the  exercise  of  a  testamentary  pow- 
er of  appointment  In  the  manner  directed  by 
the  testator;  but  It  is  not  sufficient  to  dis- 
pense with  a  deed  of  the  ordinary  form, 
where  the  power  is  one  to  sell  and  convey. 
The  question  then  is  no  longer  simply  what 
wishes  the  testator  has  expressed,  but  wheth- 
er he  has  so  expressed  them  as  to  enable 
acts  to  be  performed  after  his  decease,  by 
his  authority,  which  will  avail  to  effectuate 
these  wishes  according  to  the  requirements 
of  local  law.  If  the  will  in  question  worked 
a  conversion,  It  Is  because  the  executor  or 
the  trustee  could,  under  its  provisions,  have 
executed  a  deed  sufficient,  under  the  laws  of 
Connecticut  to  transfer  title  to  real  estate. 
Whether  this  could  have  been  done  or  not 
is  necessarily  a  matter  to  be  decided  accord- 
ing to  those  laws,  as  they  may  be  interpreted 
by  the  Judiciary  of  Connecticut  White  v. 
Howard,  46  N.  T.  144,  159;  Whart  Confl. 
Laws,  f  597.     Page's  Estate,  75  Pa.  St  87. 

The  case  of  Ford  v.  Ford,  80  Mich.  42,  44 
N.  W.  1057,  In  which  the  construction  given 
to  a  Wisconsin  will  by  a  Wisconsin  court 
(Ford  v.  Ford,  70  Wis.  19,  33  N.  W.  188;  72 
Wis.  621,  40  N.  W.  502),  as  to  its  working  an 
equitable  conversion  of  the  real  estate  of  the 
testator  situated  In  Michigan,  was  followed, 
stands  upon  two  grounds:  that  the  decision 
of  the  court  of  the  testator's  domicile  was 
conclusive,  and  that  It  was  correct  The  lat- 
ter was,  of  course,  sufficient  to  support  the 
judgment.  Considerable  reliance  seems  Al- 
so to  have  been  placed  on  the  provision  of 
the  Code  of  Michigan  that  upon  probate 
there  of  a  foreign  will,  affecting  property  In 
Michigan,  it  should  be  disposed  of  according 
to  the  will,  "so  far  as  said  will  may  operate 
upon  it"  Similar  weight  was  properly  ac- 
corded in  Guerard  v.  Guerard,  73  Ga.  606, 
509,  to  a  section  of  the  Georgia  Code,  making 
the  law  of  the  place  where  any  writing  Is 
executed  controlling  as  to  its  effect.  In  Cru- 
soe v.  Butler,  86  Miss.  150,  the  deed  of  an 
executor  under  a  power  conferred  by  an  Ala- 
bama will  was  held  to  pass  title  to  lands  in 
Mississippi,  the  power  having  been  executed 
In  a  manner  which  the  courts  of  Alabama 
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had  adjudged  to  be  sufficient,  although  not 
in  accordance  with  the  law  of  Mississippi. 
Here,  however,  the  Alabama  decision  had 
been  rendered  la  a  suit  between  the  same 
parties,,  or  those  with  whom  they  were  In 
privity,  and  that  In  Mississippi  was  plainly 
justified  by  the  doctrine  of  res  adjudlcata. 

One  of  the  claims  set  up  In  behalf  of  Nan- 
cy B.  Clarke  remains  to  be  noticed.  It  is 
that  under  the  statute  of  uses  no  effectual 
trust  in  the  lands  in  question  was  created, 
since  no  active  duties  were  imposed  upon 
the  trustee.  This  position  is  untenable.  The 
terms  of  the  devise  and  bequest  of  his  daugh- 
ters' shares  to  Mr.  Clarke  in  trust  invested 
him  with  the  legal  title,  and  sufficiently  im- 
plied a  right  to  hold  and  manage  these  es- 
tates until  the  events  should  occur  upon 
which  they  were  to  be  turned  over  to  their 
own  control.  So  far  as  respects  the  share 
of  Julia  Clarke,  her  death  in  infancy  has  ren- 
dered the  occurrence  of  these  events  Impossi- 
ble; but  that  Mr.  Clarke  has  now  become,  as 
to  that,  the  holder  of  a  simple  or  naked  trust, 
does  not  affect  the  fact  that  his  trust  was 
originally  an  active  one.  The  legal  estate 
devolving  upon  him  and  the  beneficial  estate 
given  to  .his  daughter  were  vested  In  each 
upon  the  decease  of  the  testatrix.  Upon  the 
death  of  Julia  Clarke,  her  Interest  in  any 
lands  In  this  state  under  her  mother's  will 
passed  to  her  sole  heir  at  law,  In  whose  fa- 
vor the  decree  appealed  from  was  made. 
The  superior  court  is  advised  to  affirm  the 
decree  of  the  court  of  probate.  The  other 
judges  concurred. 


(70  Cods.  2») 

In  re  WILCOX  &  HOWE  CO. 

(Supreme  Court  of  Errors  of  Connecticut.    Jan. 
6,  1808.) 

conditional  sales— unrecorded  contracts— 
Receiver — Relation  to  Corporation  and  to 

Crbditors— Person al  Representatives— Con- 
struction of  Statutes— Chattel  Mortgages — 
Notice— Estoppel. 

1.  An  unrecorded  contract,  whereby  machin- 
ery in  possession  of,  and  used  by,  a  manufactur- 
ing company,  is  to  become  the  property  of  said 
company  when  a  certain  number  of  periodical 
payments  have  been  made,  and  containing  a 
provision  that  the  title  shall  remain  in  the 
vendor  until  all  such  payments  have  been 
made,  is  a  conditional  sale,  within  the  mean- 
ing of  Pub.  Acts  1895,  c.  212,  §§  1,  2,  providing 
that  contracts  for  the  sale  of  personal  property 
shall  be  in  writing  and  recorded  as  chattel 
mortgages,  and  that  conditional  sales  of  prop- 
erty not  in  conformity  with  the  statute  shall  be 
considered  absolute  sales,  except  as  between 
the  vendor  and  vendee. 

2.  The  receiver  of  an  insolvent  corporation, 
generally  speaking,  occupies  the  relation  of  per- 
gonal representative  to  the  corporation;  but, 
for  the  purpose  of  protecting  all  rights  which 
they  could  have  enforced  prior  to  his  appoint- 
ment, he  represents  the  general  creditors. 

3.  Since  the  general  creditors  of  an  insolvent 
corporation  could  have  sequestered,  by  attach- 
ment and  levy,  property  in  the  possession  of 
the  corporation  under  a  conditional  contract  of 
sale,  which  had  not  been  recorded  as  required 
by  Pub.  Acts  1895,  c.  212,  {  1,  providing  that 


such  contracts  shall  be  recorded  as  chattel 
mortgages,  the  receiver  of  the  corporation  is 
not  the  "personal  representative"  of  the  corpo- 
ration, within  the  meaning  of  section  2,  provid- 
ing that  conditional  sales  not  recorded  as  pro- 
vided by  section  1  shall  be  considered  as  abso- 
lute, except  as  between  the  "vendor  and  vendee 
or  their  personal  representatives." 

4.  A  chattel  mortgage,  ineffectual  as  against 
third  persons,  because  not  recorded,  does  not, 
by  being  subsequently  recorded,  become  ef- 
fectual as  against  creditors  whose  rights  have 
attached  since  its  execution. 

5.  The  fact  that  a  corporation  is  estopped  to 
deny  the  binding  effect  of  a  conditional  sale 
does  not  estop  its  receiver  to  set  up  the  defense 
that  the  sale,  being  unrecorded,  was  void  as  to 
creditors. 

Case  reserved' from  superior  court,  Fairfield 
county;  William  T.  Elmer,  Judge. 

Application  by  the  receiver  of  the  Wilcox 
&  Howe  Company  for  advice  concerning  the 
allowance  of  certain  claims  against  the  com- 
pany, which  had  been  presented  to  him  as 
receiver,  for  allowance.  Upon  an  agreed 
statement  of  facts,  the  court  reserved  the  case 
for  the  consideration  and  advice  of  this  court 

The  material  facto  In  the  agreed  statement 
are  these: 

The  Wilcox  &  Howe  Company  Is  a  Joint-stock 
corporation,  duly  organized  under  the  laws  of 
Connecticut,  and  located  and  having  Its  place 
of  business  in  the  town  of  Huntington,  in 
Fairfield  county.  It  Is  largely  Indebted  and 
Insolvent.  The  receiver  of  said  corporation 
was  duly  appointed  on  the  8th  day  of  Oc- 
tober, 1896,  upon  an  application  for  the  wind- 
ing up  of  the  affairs  of  said  company,  pur- 
suant to  the  statute.  Since  the  8th  of  Octo- 
ber, 1896,  the  receiver  has  been  engaged  In  the 
duties  of  his  said  appointment,  and  the  affairs 
of  said  corporation  are  now  being  wound  up 
In  the  superior  court  for  Fairfield  county.  All 
of  the  respondents  to  said  application,  except 
J.  J.  McCabe,  who  did  not  appear,  now  are, 
and  at  all  times  since  the  appointment  of  said 
receiver  have  been,  ready  and  willing  to  per- 
form the  agreements  made  and  to  be  per- 
formed by  them,  respectively,  as  set  forth  in 
the  contracts  hereinafter  referred  to.  All  of 
the  parties  respondent  to  said  application  no- 
tified said  receiver,  within  a  reasonable  time 
after  his  appointment,  that  the  several  ma- 
chines claimed  to  belong  Jo  them,  respectively, 
as  hereinafter  described,  were  in  the  posses- 
sion of  said  Wilcox  &  Howe  Company  at  the 
time  of  his  appointment,  under  the  terms  of 
the  several  contracts  hereinafter  set  forth. 
The  receiver,  upon  taking  possession,  under 
his  appointment,  of  the  property  of  the  corpo- 
ration, found  In  Its  shop,  and  In  use  by  it,  cer- 
tain machinery  which  had  been  delivered  to  It 
by  the  parties  hereinafter  named,  under  the 
agreements  hereinafter  described. 

The  Waterbury  Parrel  Foundry  &  Machine 
Company,  of  Waterbury,  in  this  state,  had  de- 
livered machinery  to  the  Wilcox  tc  Howe  Com- 
pany, under  three  separate  written  agree- 
ments, In  the  form  of,  and  called,  "Condi- 
tional Leases,"  containing,  among  other 
things,  an  agreement  that  upon  the  payment 
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In  full  of  the  price  of  said  machinery,  In  the 
form  of  rent,  said  machinery  should  become 
the  property  of  the  Wilcox  &  Howe  Com- 
pany. The  leases  also  contained  the  follow- 
ing provisions,  among  others:  "And  the  said 
Wilcox  &  Howe  Oo.  agrees  to  have  this  lease 
recorded  immediately,  if  by  law  required  to 
be  recorded  In  the  state  where  said  Wilcox 
&  Howe  Co.  Is  located  and  doing  business. 
And  If  default  shall  at  any  time  be  made  In  the 
payment  of  rent  as  aforesaid,  or  any  of  the 
agreements  herein  shall  be  violated,  then  this 
lease  shall  be  void."  Said  three  written  agree- 
ments were  dated,  respectively,  December  14, 
1895,  May  25,  1896,  and  June  -25,  1896.  Each 
was  witnessed  by  one  witness.  None  of  them 
were  acknowledged,  and  none  of  them  were 
ever  recorded  in  the  town  clerk's  office  of  the 
town  of  Huntington,  where  said  corporation, 
the  Wilcox  &  Howe  Company,  was  located. 
Prior  to  the  appointment  of  said  receiver,  cer- 
tain payments  had  been  made  under  the  first 
two  leases,  but  nothing  had  been  paid  under 
the  last  one.  Within  the  time  limited  by  the 
court  for  the  presentation  of  claims  against 
the  Wilcox  &  Howe  Company,  the  Waterbury 
Company  presented  a  claim  to  the  receiver  for 
the  balance,  with  interest,  due  under  said 
agreements,  and  also  claimed  that  the  pay- 
ment of  the  amounts  due  was  secured  under 
said  agreements,  which  it  further  claimed  were 
binding  on  said  receiver,  as  the  same  would 
have  been  on  the  Wilcox  &  Howe  Company. 

Merrill  Bros.,  of  Brooklyn,  In  the  state  of 
New  York,  had  delivered  machinery  to  said 
corporation  under  a  written  agreement  which 
reads  as  follows: 

"This  agreement,  made  the  13th  day  of  Jan- 
uary, by  us,  the  Wilcox  and  Howe  Company, 
of  Derby,  Connecticut,  wltnesseth:  That,  In 
consideration  of  the  sale  and  delivery  to  us  of 
the  drop  hammers  hereinafter  mentioned  by 
Merrill  Brothers,  of  Brooklyn,  New  York,  and 
of  one  dollar  by  said  Merrill  Brothers  in  hand 
paid,  we  have  bargained  and  sold,  by  these 
presents,  to  said  Merrill  Brothers,  two  cer- 
tain drop  hammers  now  In  our  factory,  at 
Derby,  Connecticut,  to  them,  their  representa- 
tives and  assigns,  forever.  This  sale  is  con- 
ditional upon  the  payment  by  us  of  each  and 
every  of  twelve  promissory  notes  given  in  pay- 
ment for  said  chattels,  aggregating  the  sum  of 
twenty-four  hundred  ($2,400)  dollars,  to  wit, 
one  note  due  March  20th,  1806,  for  $200,  and 
eleven  other  notes,  for  $200  each,  due  succes- 
sively at  the  end  of  every  succeeding  thirty 
days  thereafter,  with  Interest  It  Is  expressly 
agreed  that  upon  default  in  the  payment  of 
the  principal  or  Interest  of  any  of  said  notes, 
or  the  removal  of  said  drops  from  said  fac- 
tory, or  In  case  said  Wilcox  &  Howe  Company 
shall  sell,  Incumber,  or  suffer  to  be  Incumber- 
ed, by  any  Hen  or  process,  the  said  drop  ham- 
mers, the  whole  of  said  principal  sum  shall 
become  due,  with  Interest,  and  said  drop  ham- 
mers shall  become  the  property  of  said  Merrill 
Brothers;  and  they  may  enter  the  premises 
where  said  drop  hammers  are,  and  take,  carry 


away,  and  dispose  of  the  same.  Upon  pay- 
ment of  all  of  said  notes  and  interest  In  the 
manner  and  at  the  time  hereinbefore  provided, 
and  the  due  observation  of  the  other  condition 
herein,  these  presents  shall  have  no  effect  In 
witness  whereof,  we  have  hereunto  set  our 
hands  and  seal,  the  day  and  year  first  above 
written.  The  Wilcox  &  Howe  Co.  Isaac  P. 
Howe,  Sec.  and  Treas.     [Seal.] 

"Signed,  sealed,  and  delivered  In  presence 
of:    Edwin  B.  Gager.     Helen  E.  Bailey." 

This  Instrument  was  duly  acknowledged, 
and  was  recorded  In  the  office  of  the  town 
clerk  for  the  town  of  Derby,  on  the  9th  day 
of  March,  1896,  and  in  the  office  of  the  town 
clerk  for  the  town  of  Huntington,  on  the 
6th  day  of  January,  1897.  Merrill  Bros, 
claimed  that  the  machinery  described  in 
said  Instrument  either  belonged  to  them,  or 
that  they  had  a  chattel  mortgage  thereon 
to  secure  the  sum  due  to  them. 

The  Pratt  &  Whitney  Company,  of  Hart- 
ford, in  this  state,  had  delivered  machinery 
to  the  Wilcox  &  Howe  Company,  under  a 
written  agreement,  dated  June  8,  1896,  in 
the  form  of  a  lease,  containing,  among  other 
things,  an  agreement  in  substance,  that 
upon  the  performance  of  certain  conditions, 
Including  the  payment  of  the  price  of  said 
machinery,  with  interest  said  machinery 
should  become  the  property  of  the  Wilcox  & 
Howe  Company.  This  Instrument  was  not 
acknowledged,  but  It  was  on  the  24th  of 
August  1896,  recorded  In  the  office  of  the 
town  clerk  for  the  town  of  Huntington. 

J.  J.  McCabe  &  Co.,  of  the  city  of  New 
York,  had  delivered  certain  machinery  to 
the  Wilcox  &  Howe  Company,  under  and  pur- 
suant to  the  following  writing: 

"Order  No. 

"14  Dey  Street,  New  York, 

"Dec.  4th,  1895. 

"Consignment  Account  Stored  at  Wilcox  & 

Howe  Co.'s,  Birmingham,  Conn. 

"To  J.  J.  McOabe,  Dr. 

"Iron-Working  Machinery. 

To  1  new  upright  drill,  24"  swing, 
with  back  gears  *  •  *   $150  00 

1  new  engine  lathe,  14"  swing,  6  ft 
bed,  with  •  •   • 237  50 

$387  50 

"Shipped  via  N.  Y.,  N.  H.  &  H  R.  R. 

"Terms:     Rental  5%    each  month   for  12 

months.    Same  to  apply  on  purchase  if  the 

machines  are  to  be  retained.    Payments  to 

Include  interest  at  6%." 

No  contract  or  instrument  In  writing  con- 
cerning the  machinery  described  In  said 
writing  was  ever  recorded  in  the  town 
clerk's  office  of  the  town  of  Huntington. 

The  New  Haven  Manufacturing  Company, 
of  New  Haven,  In  this  state,  had  delivered 
machinery  to  the  Wilcox  &  Howe  Company 
under  and  pursuant  to  a  written  agreement 
in  the  form  of  a  receipt,  In  which,  in  sub- 
stance, It  was  agreed  that  the  machinery 
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mentioned  therein,  which  the  Wilcox  ft 
Howe  Company  therein  acknowledged  It 
had  received  from  the  New  Haven  Compa- 
ny, should  be  and  remain  the  property  of 
said  New  Haven  Company  till  the  price  of 
the  same,  stated  In  said  agreement,  should 
be  paid  In  full,  when  said  machinery  should 
become  the  property  of  said  Wilcox  &  Howe 
Company.  This  instrument  was  dated  the 
24th  day  of  October,  1896,  bat  It  was  not 
acknowledged,  nor  was  it  ever  recorded  In 
the  town  clerk's  office  of  the  town  of  Hunt- 
ington. 

The  Farist  Steel  Company  of  Bridgeport, 
In  this  state,  had  delivered  to  the  Wilcox  ft 
Howe  Company  a  machine  called  a  "Mer- 
rill Drop,"  under  a  parol  agreement,  by 
which  the  latter  company  was  to  pay  to  the 
steel  company  (20  per  month  as  a  rental, 
and  the  title  to  said  machine  was  to  vest  In 
the  Wilcox  ft  Howe  Company  when  $400, 
the  purchase  price,  had  been  paid  In  full. 
There  was  no  written  contract  as  to  said 
drop,  and  nothing  is  upon  record  pertaining 
to  the  same  In  the  town  clerk's  office  of  the 
town  of  Huntington. 

Prior  to  the  appointment  of  the  receiver, 
the  Wilcox  &  Howe  Company  had  made 
payments  on  account  under  said  agreements 
to  Merrill  Bros.,  the  Farist  Steel  Company, 
J.  J.  McCabe  &  Co.,  and  the  New  Haven 
Manufacturing  >  Company.  Nothing  had 
been  paid  on  account  to  the  Pratt  &  Whit- 
ney Company.  Each  of  said  last  five  nam- 
ed parties  claimed  that  the  amounts,  with 
interest,  due  to  them,  respectively,  under 
said  agreements,  were  secured  to  each  of 
them  upon  the  machinery  described  In  Bald 
agreements,  and  that  said  agreements  were 
binding,  upon  the  receiver,  as  tbey  would  be 
upon  the  Wilcox  ft  Howe  Company.  AH  of 
said  machinery  described  In  all  of  the  agree- 
ments herein  mentioned  has  hitherto  re- 
mained, and  still  is,  In  the  possession  of  the 
receiver,  and  has  been  used  by  him  from 
time  to  time  in  the  prosecution  of  the  busi- 
ness of  the  company,  as  conducted  by  him, 
and  he  has  paid  nothing  on  account  thereof. 

The  questions  reserved  are  stated  as  fol- 
lows: (1)  Are  the  several  contracts  mention- 
ed in  said  statement  of  facts  binding  upon 
said  receiver  in  the  same  manner  as  they 
would  have  been  on  said  Wilcox  &  Howe 
Company,  or  does  said  receiver  bold  said  ma- 
chines mentioned  as  the  absolute  property  of 
said  company?  (2)  Do-  said  several  parties 
mentioned  in  said  statement  of  facts,  or  any 
of  them,  retain  title  to  the  machinery  there- 
in mentioned  as  against  said  receiver?  (3) 
Ought  said  several  claims  to  be  allowed  as 
general  unsecured  claims?  (4)  Shall  said  sev- 
eral sales  mentioned  In  said  statement  be  held 
to  be  absolute  sales,  as  between  the  vendors 
and  said  receiver?  (6)  Do  said  Merrill  Bros., 
as  against  said  receiver,  hold  any  title  In  a 
lien  on  the  machines  described  in  Bald  agree- 
ment of  January  18th? 


Edwin  B.  Gager,  foi  receiver.  Nathaniel  R. 
Bronson,  for  Waterbury  Farrel  Foundry  ft  Ma- 
chine Co.  and  another.  John  W.  Bristol,  for 
New  Haven  Mfg.  Co.  Carl  Foster  and  A.  B. 
Beers,  for  Farist  Steel  Co.  Daniel  B.  McMa- 
hon,  for  Merrill  Bros. 

TORRANCE,  J.  (after  stating  the  facts). 
The  statute  (Pub.  Acta  1806,  c.  212)  under 
which  the  questions  presented  upon  this  reser- 
vation arise  reads  as  follows: 

"Section  1.  All  contracts  for  the  sale  of  per- 
sonal property,  except  household  furniture,  mu- 
sical instruments,  bicycles,  and  such  property 
as  Is  by  law  exempt  from  attachment  and  ex- 
ecution, conditioned  that  the  title  thereto  shall 
remain  in  the  vendor  after  delivery,  shall  be  In 
writing,  describing  the  property,  and  all  condi- 
tions of  said  sale,  acknowledged  before  some 
competent  authority,  and  recorded  within  a  rea- 
sonable time  In  the  town  clerk's  office  in  the 
town  where  the  vendee  resides. 

"Sec.  2.  All  conditional  sales  of  personal 
property  which  shall  not  be  made  m  conformity 
with  the  provisions  of  the  preceding  section 
shall  be  held  to  be  absolute  sales,  except  as  be- 
tween the  vendor  and  the  vendee  or  their  per- 
sonal representatives,  and  all  such  property 
shall  be  liable  to  be  taken  by  attachment  and 
execution  for  the  debts  of  the  vendee,  in  the 
same  manner  as  any  other  property  not  ex- 
empted by  law." 

Leaving  out  of  consideration  for  the  moment 
the  Merrill  Bros,  contract,  there  can  be  no 
doubt  that  all  the  others  are,  and  were  intended 
to  be,  conditional  contracts  of  sale?  for  In  each, 
by  force  of  the  contract,  the  general  property  In 
the  subject-matter  of  the  contract  Is  ultimately 
to  pass,  for  an  agreed  price  In  money,  from  its 
owner  to  the  Wilcox  &  Howe  Company,  on  the 
performance  by  it  of  certain  conditions;  and, 
where  this  is  Intended  to  be  the  effect,  opera- 
tion, and  main  purpose  of  the  contract,  It  will, 
as  a  rule,  be  held  to  be  one  of  conditional  sale, 
without  much  regard  to  the  name  or  the  form 
the  parties  may  give  to  It.  Hine  v.  Roberts,  48 
Conn.  267;  Loomis  v.  Bragg,  50  Conn.  228; 
Appeal  of  Beach,  68  Conn.  464,  20  Atl.  476; 
Robinson's  Appeal,  63  Conn.  290,  28  Atl.  40. 

Counsel  for  Merrill  Bros,  claims  that  the  con- 
tract with  them  also  should  be  regarded  as  one 
Of  conditional  sale,  rather  than  as  a  chattel 
mortgage,  and  for  the  present  we  will  so  regard 
it,  All  of  these  contracts,  then,  are  for  the  Bale 
of  personal  property  within  the  operation  of  the 
statute,  and  they  are  upon  condition  that  the 
title  thereto  shall  remain  in  the  vendor  after 
delivery,  and  are  consequently  conditional  con- 
tracts of  sale,  within  the  meaning  of  the  suit-' 
ute.  None  of  these  agreements  fully  complied 
with  the  provisions  of  the  first  section  of  the 
act  in  question.  The  Waterbury  Company's 
agreements  were  not  witnessed  nor  acknowl- 
edged nor  recorded  as  the  act  requires.  The 
Merrill  Bros,  agreement  was  not  recorded  in 
the  town  of  Huntington  til)  long  after  the  re- 
ceiver was  appointed  and  qualified.    The  Pratt 
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&  Whitney  Company  agreement  was  not  ac- 
knowledged as  the  act  requires,  nor  at  all.  The 
McCabe  &  Co.  agreement  can  hardly  be  said  to 
have  been  In  writing,  -within  the  meaning  of 
the  statute,  for  it  was  a  mere  statement,  signed 
by  no  one;  and  It  was  not  witnessed  nor  ac- 
knowledged nor  recorded  as  required  by  the 
act  The  New  Haven  Manufacturing  Company 
agreement  was  not  witnessed  nor  acknowledged 
nor  recorded  as  the  act  requires;  and  the  Far- 
lst  Steel  Company's  agreement  was  not  in  writ- 
ing at  all.  This  being  so,  the  conditional  sales 
evidenced  by  these  conditional  contracts  of  sale, 
by  force  of  the  statute,  are  to  "be  held  to  be 
absolute  sales,  except  as  between  the  vendor  and 
the  vendee  or  their  personal  representatives." 
Under  the  statute,  then,  as  between  all  of  these 
conditional  vendors  and  the  Wilcox  &  Howe 
Company,  or  the  personal  representatives  of 
that  company,  these  contracts  remain  condi- 
tional contracts  of  sale,  with  the  property  In 
this  machinery  still  in  the  vendors;  while,  as 
between  the  vendors  and  the  creditors  of  the 
Wilcox  &  Howe  Company,  the  machinery  cov- 
ered by  these  contracts  Is  the  absolute  property 
of  that  company.  And  the  main  important 
question  in  the  case  is  whether  the  receiver  la 
the  "personal  representative"  of  the  company 
as  to  these  contracts,  within  the  meaning  of 
the  statute. 

Experience  has  shown  that  great  evils  have 
resulted  to  creditors  and  bona  fide  purchasers 
from  the  existence,  without  notice  to  the  world, 
of  conditional  sales,  like  those  here  in  question; 
and,  as  this  statute  was  evidently  passed  to 
remedy  to  some  extent  those  evils,  it  should  re- 
ceive such  a  construction  aa  will  best  carry  out 
the  purpose  of  the  statute.  One  main  purpose 
and  object  of  the  statute  is  to  protect  creditors 
•  of,  and  bona  fide  purchasers  from,  the  vendee 
In  such  contracts.  As  to  them,  and  as  to  those 
who  by  a  limited  or  by  a  universal  succession 
represent  them,  the  sale  is  an  absolute  one. 
They  take  the  benefits  of  the  contract,  without 
its  burdens.  As  between  the  vendor  and  ven- 
dee and  their  personal  representatives,  the  sale 
remains,  as  it  was  made,  a  conditional  one. 
They,  as  between  themselves,  take  alike  the 
benefits  and  the  burdens  of  the  contract  The 
statute  plainly  embraces  all  contracts  of  the 
kind  here  in  question;  contracts  made  by  nat- 
ural persons,  who  may  die  and  be  represented 
by  universal  successors,  known  as  executors 
or  administrators;  and  contracts  made  by  nat- 
ural persons,  whose  estate,  to  their  lifetime, 
may,  through  Insolvency  or  bankruptcy  pro- 
ceedings, pass  to  trustees  or  assignees,  as  their 
limited  successors  and  representatives;  and 
contracts  made  by  corporations,  whose  estate, 
during  the  existence  of  the  corporation  or  aft- 
er its  dissolution,  may,  through  like  proceed- 
ings, be  transferred  to  receivers  or  trustees  or 
assignees,  aa  the  limited  successors  and  repre- 
sentatives of  the  corporation. 

Counsel  for  the  receiver  contends  that  the 
words  "personal  representatives,"  as  used  in 
this  statute,  mean  executors  and  administrators 


only,  and  It  may  be  conceded  that  this  Is  their 
usual  and  ordinary  meaning  when  the  person- 
al representatives  of  deceased  persons  alone 
are  spoken  of.  Plxley  v.  Eddy,  56  Conn.  336, 
338,  15  Aa.  758.  But  the  statute  is  dealing 
with  all  contracts  of  this  kind,  as  well  those 
made  by  natural  persons,  who  after  death 
can  be  represented  by  executors  or  adminis- 
trators, as  those  made  by  corporations,  who 
cannot  be  so  represented;  and  to  give  to  the 
words  in  question  the  narrow  construction 
contended  for  would',  to  a  certain  extent  at 
least,  defeat  the  manifest  Intention  of  the 
legislature  in  the  passage  of  tbiB  act  At 
common  law,  the  heir  succeeded  to  the  real 
estate  of  the  deceased  ancestor,  and  was,  for 
this  reason,  sometimes  called  a  "real  represen- 
tative"; while  the  executor  or  administrator, 
who  succeeded  to  the  personal  estate  of  the 
deceased,  was,  for  this  reason,  called  the 
"personal  representative."  Card  v.  Card,  39 
N.  Y.  817,  323.  But  the  words  "personal  rep- 
resentatives," standing  alone,  do  not  necessa- 
rily include  only  executors  and  administrators. 
They  have  acquired  no  such  fixed,  definite, 
technical  meaning.  A  trustee  In  Insolvency 
or  an  assignee  in  bankruptcy,  for  many  pur- 
poses, stands  In  the  shoes  of  the  debtor,  and 
represents  him,  and,  speaking  generally,  is, 
to  the  extent  of  the  estate  committed  to  his 
charge,  and  for  such  purposes,  as  truly  the 
personal  representative  of  the  debtor  as  the 
executor  or  administrator  Is  the  personal  rep- 
resentative of  the  deceased;  and  for  all  prac- 
tical purposes,  and  speaking  generally,  no  dis- 
tinction can  be  made  in  this  respect  between 
a  trustee  in  insolvency  or  an  assignee  in 
bankruptcy  and  a  receiver  appointed  under 
our  statutes.  We  think  the  words  "personal 
representatives,"  as  used  in  this  Btatute,  may 
reasonably  be  held  to  Include,  In  addition  to 
executors  and  administrators,  at  least  trus- 
tees in  insolvency  and  receivers.  For  most 
purposes,  the  trustee  in  insolvency  and  the 
receiver  stand  in  the- shoes  of  the  debtor,  and 
represent  him;  but  they  also,  for  some  pur- 
poses, stand  In  the  shoes  of  creditors,  and 
represent  them.  "While  It  is  true  that  the 
trustee  can  exercise  some  rights  which  are 
not  In  the  insolvent  such  as  the  setting  aside 
of  preferences  and  the  recovery  of  property 
conveyed  in  fraud  of  the  rights  of  creditors, 
yet  as  a  general  rule,  he  is  entitled  to  have 
and  do  only  what  the  Insolvent  could  have 
had  and  done,— must  take  the  estate  with  the 
burdens  placed  thereon  by  him,  with  all  out- 
standing equities  against  it"  Merwln  v.  Aus- 
tin, 58  Conn.  22,  34,  18  Atl.  1030.  "The  re- 
ceiver, for  most  purposes,  represents  and 
stands  in  the  place  of  the  corporation,  and 
can  enforce  only  such  contracts  and  rights  as 
It  could  enforce.  But  when  acts  have  been 
done  by  the  corporation  in  violation  of  law 
and  in  fraud  of  creditors,  the  receiver,  who, 
for  all  beneficial  interests  connected  with  the 
trust  is  regarded  as  the  representative  of  the 
creditors,   may  repudiate  their  acta,   taking 
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care,  however,  that  third  parties  who  are 
without  fault  do  not  suffer.  Such  cases, 
.however,  are  exceptions  to  a  general  rule,  and 
It  should  clearly  appear  that  the  case  is  with- 
in the  exception."  Greene  v.  Manufacturing 
Co.,  02  Conn.  330, 301;  Bank  v.  Peck,  29  Conn. 
384;  New  Haven  Wire  Co.  Oases,  67  Conn. 
352,  18  Atl.  266. 

As  the  receiver  Is  thus  the  representative  of 
the  corporation  for  some  purposes,  and  may 
for  such  purposes  be  called  lbs  "personal  rep- 
resentative," within  the  meaning  of  the  stat- 
ute, and  as  he  also  represents  creditors  for 
some  purposes,  the  precise  question  here  is 
whether  the  receiver,  quoad  these  conditional 
contracts  of  sale  and  the  property  covered  by 
them,  is  the  personal  representative  of  the 
corporation,  within  the  meaning  of  the  stat- 
ute; and  we  are  of  opinion  that  he  is  not 
The  commencement  of  proceedings  for  the 
appointment  of  a  receiver  of  a  corporation 
or  of  a  co-partnership  dissolves  all  attach- 
ments and  all  levies  of  executions,  not  com- 
pleted, made  within  60  days  next  preceding, 
on  the  property  of  the  corporation  or  co- 
partnership. Pub.  Acts  1805,  c.  06.  And, 
by  the  appointment  of  a  receiver,  the  rights 
of  creditors  to  attach  or  levy  upon  such 
property  are  suspended.  New  Haven  Wire 
Co.  Cases,  57  Conn.  352,  18  Atl.  266;  Long- 
staff  v.  Hurd,  66  Conn.  350,  359,  34  Atl.  91. 
The  law  thus  disables  the  creditors  from  In- 
terfering with  that  property,  or  from  in  any 
way  appropriating  it  for  their  sole  benefit. 
But,  in  so  doing.  It  does  not  lessen  their 
rights  with  respect  to  such  property,  nor 
does  it  destroy  them;  it  merely  provides  for 
their  protection  and  enforcement  in  another 
way.  And  whenever  the  law  thus  disables 
creditors  from  helping  themselves,  whether 
by  proceedings  in  Insolvency  or  bankruptcy, 
or  by  the  appointment  of  a  receiver,  or  other- 
wise, it  provides  for  the  enforcement  of 
whatever  rights  they  may  possess  against 
the  property  of  the  debtor  through  the  in- 
strumentality of  its  agent,  the  trustee,  as- 
signee, or  receiver.  For  the  purpose  of  en- 
forcing any  such  right  which  the  creditor 
could  have  enforced  for  his  sole  advantage, 
and  for  the  purpose  of  holding  or  taking  any 
property  which  a  creditor  could  hold  or  take 
by  law,  or  for  recovering  back  any  prop- 
erty »f  which  a  creditor  could  avail  himself 
in  payment  °*  his  debt,  the  trustee,  assignee, 
or  receiver  is,  in  effect,  the  creditor,  as  this 
court  has  repeatedly  decided.  Swift  v. 
Thompson,  9  Conn.  63;  Rood  v..  Welch,  28 
Conn.  157;  Shipman  v.  Insurance  Co.,  29 
Conn.  245;  Gayior  v.  Harding,  37  Conn.  508; 
Taylor  v.  Atwood,  47  Conn.  498;  Shaw  v. 
Smith,  48  Conn.  308;  and  Bank  v.  Peck, 
Greene  v.  Manufacturing  Co.,  and  New  Ha- 
ven Wire  Co.  Cases,  supra. 

It  is  of  no  Importance,  so  far  as  the  pres- 
ent discussion  Is  concerned,  whether  such 
agent  of  the  law  takes  the  technical  title  to 


the  debtor's  property,  or  takes  only  the  pos- 
session of  it.  In  either  case  he  Is  the  sole 
agent,  through  whom,  and  through  whom 
alone,  as  a  general  rule,  the  rights  of  cred- 
itors can  be  protected  and  enforced;  and,  in 
protecting  and  enforcing  those  rights,  he  is 
the  representative  of  creditors,  and  not  of 
the  debtor.  In  the  case  at  bar,  the  machin- 
ery covered  by  the  conditional  contracts  of 
sale  was,  as  to  the  creditors  of  the  Wilcox 
&  Howe  Company,  the  absolute  property  of 
that  company.  It  was  available  to  the  cred- 
itors in  payment  of  their  debts,  and  could 
have  been  appropriated  for  that  purpose  by 
attachment  and  levy  of  execution.  When  It 
came  into  the  hands  of  the  receiver  of  the 
Insolvent  corporation,  the  law  sequestered 
it,  on  behalf  of  the  creditors  and  for  the 
benefit  of  all  of  them,  as  the  absolute  prop- 
erty of  the  corporation,  just  as  fully  and 
just  as  effectually  as  the  creditors  could 
have  sequestered  it  by  attachment  and  levy. 
For  the  purpose  of  making  that  sequestra- 
tion effectual,  the  receiver  is  the  represent- 
ative of  the  creditors,  and  holds  the  prop- 
erty, as  they  would  have  held  it  By  proper 
proceedings,  as  the  absolute  property  of  the 
corporation.  In  a  case  like  the  present,  a 
dispute  as  to  the  ownership  of  property,  be- 
tween the  receiver  and  the  conditional  ven- 
dors, is,  in  effect,  and  must  be  regarded  as, 
one  between  such  vendors  and  the  creditors 
of  the  conditional  vendee;  and  in  such  a 
case  the  statute  imperatively  requires  that 
the  property  in 'dispute  shall  be  held  to  be 
the  absolute  property  of  the  conditional  ven- 
dee. 

The  claim  to  made  on  behalf  of  Merrill 
Bros,  that.  If  not  valid  as  a  conditional  sale, 
their  contract  may  be  good  as  a  chattel  mort- 
gage. But  it  was  not  recorded,  as  such  a 
mortgage  is  required  to  be  recorded,  until 
long  after  the  receiver  took  possession;  and 
therefore  as  to  him,  as  the  representative  of 
creditors,  it  was  not  a  valid  mortgage  under 
the  circumstances. 

It  was  also  claimed  on  behalf  of  Merrill 
Bros,  that  the  Wilcox  &  Howe  Company 
would  be  estopped  by  the  recitals  In  the  con- 
tract from  claiming  that  the  contract  was 
not'  properly  recorded,  as  a  chattel  mort- 
gage or  conditional  contract  of  sale,  In  the 
town  of  Derby.  Whether  the  company 
would  be  so  estopped  or  not  we  have  no  oc- 
casion to  decide,  for  it  is  certain  that  the 
receiver,  as  the  representative  of  creditors. 
Is  not  so  estopped. 

The  superior  court  is  advised  that  all  the 
machinery  covered  by  all  the  contracts  here 
In  question  should  be  held  by  the  receiver  as 
the  absolute  property  of  the  Wilcox  &  Howe 
Company,  so  far  as  the  same  may  be  neces- 
sary for  the  payment  of  its  debts,  and  that 
the  claims  of  the  conditional  vendors  should 
be  allowed  only  as  general  unsecured  claims. 
The  other  judges  concurred. 
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NATIONAL  GASH-REGISTER  00.  T. 
WOODBURX. 

(Supreme  Court  of  Errors  of  Connecticut    Jan. 
21,  1898.) 

INSOLVBMOT  —  TrCSTBS  —  NoilCB  —  USRECORDBD 

Conditional  Sale. 

An  unrecorded  conditional  contract  of  sale 
of  personal  property  in  the  vendee's  possession 
will  be  considered  an  absolute  sale  as  to  the 
trustee  of  the  vendee  in  insolvency,  and  the 
fact  that  he  had  notice  of  the  Hen  prior  to  his 
appointment  will  not  impute  notice  to  the 
creditors  whom  he  also  represents. 

Appeal  from  court  of  common  pleas,  Hart- 
ford county;   William  S.  Case,  Judge. 

Replevin  by  the  National  Cash-Register 
Company  against  Mflo  K.  Woodbury.  From 
the  action  of  the  court  In  sustaining  a  demur- 
rer to  the  reply,  and  from  a  judgment  for  the 
defendant,  plaintiff  appeals.    Affirmed. 

The  complaint  was  brought  on  the  15th  day 
of  March,  1897,  to  recover  possession  of  "one 
cash  register,  number  101,221,"  which,  It  al- 
leged, the  defendant  wrongfully  detained  from 
the  plaintiff.  The  answer  alleged,  in  sub- 
stance, that  the  defendant,  on  the  24th  day 
of  February,  1897,  was  duly  appointed,  by  a 
court  of  probate  in  this  state,  trustee  of  the 
Insolvent  estate  of  one  Ralche,  and  bad  duly 
qualified  as  such,  and  accepted  said  trust; 
that  among  the  assets  and  property  of  said 
Ralche,  and  In  his  possession,  the  defendant 
fonnd  the  cash  register  In  question,  which  he 
had  inventoried  and  claimed  to  hold  as  part  of 
said  estate.  The  reply  admitted  the  facts  set 
up  In  the  answer,  with  the  exception  of  the 
allegation  that  the  cash  register  was  the  prop- 
erty of  Ralche,  and  then,  in  substance,  pro- 
ceeded as  follows:  Raidhe  obtained  the  cash 
register  of  the  plaintiff  on  or  about  July  1, 
1890,  under  the  provisions  of  a  conditional 
bill  of  sale,  by  the  terms  of  which  the  register 
was  to  remain  plaintiff's  property  until  fully 
paid  for  by  monthly  installments,  and,  in  de- 
fault of  any  such  payment,  plaintiff  might 
take  possession  of  and  remove  said  register, 
"of  which  facts  the  defendant,  on  or  about 
February  IS,  1897,  and  previous  to  the  assign- 
ment in  insolvency  of  said  Ralche,  had  no- 
tice, by  himself  and  by  his  attorney,  George 
B.  Fowler;  that  said  monthly  payments  were 
not  made  by  said  Ralche  as  agreed,  of  which 
the  defendant  had  notice  on  or  about  March 
6,  1897;  that  the  defendant,  though  often  re- 
quested, and  particularly  on  or  about  March 
15,  1897,  would  neither  pay  the  balance  due 
on  said  register,  nor  allow  the-  plaintiff  to 
take  possession  of  It;  whereupon  the  plaintiff 
obtained  possession  of  said  cash  register  by 
this  writ  of  replevin."  To  this  reply  the  de- 
fendant demurred,  on  the  ground  that  It  was 
not  averred,  and  did  not  appear,  that  the  con- 
ditional bill  of  sale  was  either  acknowledged 
or  recorded  as  required  by  statute. 

John  Hamlin,  for  appellant.  George  B. 
Fowler,  for  appellee. 


TORRANCE,  J.  (after,  stating  the  facts). 
In  July,  1896,  the  plaintiff  delivered  to 
Ralche  a  cash  register,  under  a  contract  of 
sale,  conditioned  that  the  title  to  the  register 
should  remain  In  the  plaintiff  after  such  de- 
livery, until  the  price  of  the  register  should 
be  paid.  The  contract  was  neither  acknowl- 
edged nor  recorded  as  required  by  the  statute. 
In  this  condition  of  things,  and  while  the  price 
of  the  register  remains  unpaid,  Ralche  makes 
an  assignment  in  Insolvency  for  the  benefit 
of  his  creditors  under  our  statute;  and  his 
trustee,  finding  the  register  in  Ralche's  use 
and  possession,  Inventories  it,  and  holds  it  as 
part  of  the  Insolvent  estate.  If  these  were 
all  the  facts  in  the  present  case,  it  would  be 
governed,  as  the  plaintiff  concedes,  by  the 
decision  just  made  by  this  court  in  the  case 
of  In  re  Wilcox  &  Howe  Co;,  39  Ati.  103,  but 
the  plaintiff  claims  that  there  is  an  additional 
fact  in  this  case,  which  differentiates  It  from 
the  Wilcox  &  Howe  Co.  Case,  and  that  is  the 
knowledge  which  it  Is  alleged  and  admitted 
the  defendant  bad  of  certain  matters  prior  to 
and  after  his  appointment  as  trustee.  It  Is 
admitted  that  the  defendant,  prior  to  the  as- 
signment in  insolvency,  and,  of  course,  prior 
to  his  appointment  as  trustee,  had  notice  of. 
the  conditional  bill  of  sale  under  which 
Ralche  held  the  register,  and  of  its  terms  so 
far  as  they  are  recited  in  the  reply;  and  that, 
after  his  appointment  as  trustee,  the  defend- 
ant had  notice  that  Ralche  had  not  made 
the  monthly  payments  as  agreed.  We  are  of 
opinion  that  this  notice  and  knowledge  on  the 
part  of  the  defendant,  as  alleged,  Is  of  no 
Importance  in  the  present  case. 

In  his  argument  on  this  part  of  the  case, 
the  plaintiff  assumes  that  if  the  creditors  of 
Ralche,  prior  to  the  assignment,  had  had  the 
notice  and  knowledge  which  it  is  alleged  the 
defendant  had,  the  conditional  bill  of  sale 
would  be  available  to  the  plaintiff  as  against 
them.  Whether  this  would  be  so  or  not  we 
have  no  occasion  to  consider  nor  to  decide 
here;  for  we  are  of  opinion  that  the  knowl- 
edge of  the  defendant,  prior  to  the  assignment, 
was  not  the  knowledge  of  the  creditors  at  all, 
either  In  contemplation  of  law  or  otherwise. 
What  he  then  knew  of  the  conditional  sale 
he  knew  simply  as  an  Individual,  and  not  aa 
an  agent  or  representative  of  the  creditors. 
If  such  knowledge  could  ever  be  Imputed  to 
the  creditors,  it  clearly  could  not  be  so  Im- 
puted until  the  defendant  was  appointed  trus- 
tee, and  began  to  act  for  them  In  that  capac- 
ity. Bank  v.  Payne,  25  Conn.  444;  Farrei 
Foundry  v.  Dart,  26  Conn,  376;  Piatt  v.  Axle 
Co.,  41  Conn.  255;  New  Haven,  M.  &  W.  R, 
Co.  v.  Town  of  Chatham,  46  Conn.  466.  No 
claim  is  made  that  he  communicated  this 
knowledge  to  all  or  any  of  the  creditors,  and, 
for  aught  that  appears,  he  was  then  as  to 
them  an  unknown  stranger. 

Prior  to  the  assignment,  then,  the  creditors 
of  Ralche  were  not  affected  by  the  knowledge 
possessed  by  the  defendant  as  an  Individual; 
and  they  were,  up  to  that  time,  so  far  as  the 
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plaintiff  Is  concerned,  creditors  without  no- 
tice. The  fact,  then,  that  the  defendant  pos- 
sessed such  knowledge  prior  to  the  time  of 
his  appointment,  cannot  avail  the  plaintiff. 
Can  the  fact  that  he  possessed  such  knowl- 
edge Immediately  after  his  appointment  as 
trustee,  as  he  undoubtedly  did  In  point  of 
fact,  be  of  any  avail  to  the  plaintiff?  We 
think  not.  So  far  as  the  creditors  In  the 
present  case  are  concerned,  such  notice  must 
be  regarded  as  then  coming  to  the  trustee  for 
the  first  time,  and  as  coming  too  late.  After 
the  assignment,  when  the  property  of  Ralche 
had  been  sequestered  by  law  for  the  benefit 
of  bis  creditors,  notice  of  the  conditional  sale; 
other  than  that  which  the  statute  requires, 
came  too  late  to  be  of  any  avail  to  the  condi- 
tional vendor.  The  property  then  was  In  a 
position  similar  to  that  which  It  would  have 
been  In  if  It  had  been  attached  or  levied  upon 
by  creditors  without  notice;  and  in  such  case, 
clearly,  notice  of  the  conditional  sale  other 
than  that  which  the  statute  requires,  coming 
to  such  creditor  after  the  levy  of  attachment 
or  execution,  comes  too  late  to  be  of  any  avail 
to  the  conditional  vendor.  The  case  at  bar, 
then,  Is  not  distinguishable  from  the  case' of 
In  re  Wilcox  &  Howe  Oo.r  and  is  governed  by 
the  decision  In  that  case.  There  Is  do  error. 
The  other  Judges  concurred. 


(70  Conn.  2S6) 

PORTER  v.  RITCH  et  al. 
(Supreme  Court  of  Errors  of  Connecticut: 
Jan.  5,  1898.) 
Constitutional  Law— Doe  Process  or  Law— In- 
sane Persons  —  Proceedings— When  Pending 
—Orders  of  Probate  Judoh— Vaiiditt —  Ac- 
tion  for  Conspiracy— Bvidbnob— Firdinsb— 
Discretion. or  Court.  .        , 

X.  The  act  concerning  insane  persons  (Pub. 
Acts  18S9,  p.  88),  providing  for  the  examina- 
tion of  persons  as  to  their  sanity,  is  not  uncon- 
stitutional, as  authorizing  persons  to  be  depriv- 
ed Qf  their  liberty  without  due  process  of 
law,  in  so  far  as  it  authorizes  the  probate  judge,, 
"pending  the  proceedings  for  a  hearing  and  ex- 
amination," to  "make  and  enforce  Buch  reason- 
able orders  for  the  care  and  custody  of  the  per- 
son complained  of  as  said  judge  shall  deem 
suitable  and  proper." 

2.  The  act  Concerning  Insane  persons  (Pub. 
Acts  1889, '  p.  88)  provides  that,  when  any 
person  is  supposed  to  be  insane,  complaint  may 
be  made  to  any  judge  of  probate;  that,  after 
receiving  said  complaint,  the  judge  shall  ap- 
point a  time  Within  19  days  for  a  hearing,  on 
reasonable  notice;  and  that,  "pending  the  pro- 
ceedings for  a,  hearing  and  examination,"  the 
judge  may  make  such  reasonable  orders  for 
the  custody  of  the  person  complained  of  as  he 
shall  deem  proper.  Held,  that  the  proceeding 
is  "pending"  as  soon  as  the  complaint  is  filed 
and  before  service  of  notice  on  the  person  com- 
plained of. 

3.  A  complaint  was  made  to  the  probate  court 
alleging  that  one  P.  was  insane.  Complainant 
at  the  same  time  presented  to  said  court  an  af- 
fidavit of  P.'s  family  physician  that  P.  was 
Insane.  '  The  probate  judge  then  made  an  or- 
der, pending  the  proceedings  for  a  hearing,  com? 
mining  the  custody  of  P.  to  two  proper  per- 
sons, who  should  confine  him  under  suitable  re- 
straint in  his  home  until  said  hearing.'  Held; 
that  such  order  was  not  void  on  its  face,  though 


it  did  'not  recite  the  affidavit  of  said  physician, 
or  the  fact  that  proceedings  for  a  hearing  as 
to  P.'s  sanity  werje  then  pending. 

4.  In  an  action  for  damages  for  conspiracy, 
evidence  for  plaintiff  of  certain  acts  done  by 
an  alleged  agent  of  one  of  defendants  was  inad- 
missible, where  the  complaint  did  not  charge 
defendants  with  doing  anything  by  their  agent 

5.  In  an  action  charging  that  defendants 
conspired  to  obtain  money  from  plaintiff,  and 
pursuant  to  such  conspiracy  made  a  false  com- 
plaint to  the  probate  judge  that  he  was  insane, 
and  had  him  committed,  evidence  was  inad- 
missible, as  hearsay,  that  plaintiff,  within  a 
year  previous  to  such  complaint,  read  a  paper 
before  a  literary  club;  and  that  the  paper 
"was- considered  by  the  members  of  the  club 
as  one  of  the  strongest  papers  they  had  had." 

6.  The  defendant  who  made  the  complaint 
to  the  probate  court  testified  concerning  his  ac- 
tion in  making  it,  and  that  he  had  done  noth- 
ing except  as  directed  by  his  counsel,  who  then 
asked  him  the  question:  "Did  you  in  any  way, 
directly  or  indirectly,  Instruct  me  as  to  the 
cause  of  procedure,  or  any  steps  I  have  taken 
in  it,  or  any  advice  of  counsel  I  have  given  in 
the  matter?"  The  witness  answered,  I  never 
did."    Eeli,  that  such  evidence  was  admissible. 

7.  Where  a  hypothetical  question  to  an  ex- 
pert involved  assumptions  concerning  which  no 
evidence  had  been  offered,  and  the  court  ex- 
cluded it  because  no  foundation  had  been  laid, 
it  was  within  the  court's  discretion,  on  the 
offer  of  counsel  to  subsequently  present  the  evi- 
dence laying  the  foundation,  to  refuse  to  ad- 
mit the  question  until  the  basis  was  laid,  and 
such  refusal  was  not  a  ground  of  error. 

8.  In  an  action  charging  that  defendants  con- 
spired to  obtain  money  from  plaintiff,  and  pur- 
suant to  such  conspiracy  made  a  false  com- 
plaint to  the  probate  judge  that  he  was  in- 
sane, and  had  him  committed  to  the  custody  of 
two  of  defendants  pending  the  hearing  on  such 
complaint,  defendants  set  up  an  agreement 
made,  pending  such  proceedings,  between  them, 
plaintiff,  and  others,  settling  all  controversies, 
and  providing  for  the  dismissal  of  the  proceed- 
ings. Plaintiff,- by  reply,  claimed  the  agreement 
was  obtained  by  duress,  which  was  denied  by  a 
replication.  The  trial  court  found  all  the  issues 
thus' raised  in  favor  of  defendants.  Held,  that 
such  finding  was  a  bar  to  plaintiff's  action. 

Appeal  from  superior  court,  Fairfield  coun- 
ty; Samuel  O.  Prentice,  Judge.  . . 

Action  by  Timothy  H.  Porter  against 
Tbpmas  G.  Ritch  and  others.  From 'a  judg- 
ment in  favor  of.  defendants,,  plaintiff  ap- 
peals.   Affirmed. 

The  complaint  In  this  action  is  In  three 
counts.  The  gist  of  the  whole  action  is  that 
the  defendants  conspired  together  to  obtain 
from  the  plaintiff  a  very  large  sum  of  mon- 
ey, and  that,  In  pursuance  of  such '  conspir- 
acy, they  made  a  false  and  malicious  com- 
plaint to  the'  Judge  of  probate  to  the  dis- 
trict of  Stamford,  in  which  district  the  plain- 
tiff resided,  therein  representing  that  the 
plaintiff  was  insane  and  unfit  to  go  at  large, 
and  obtained  from  the  said  judge  an  order 
that  the  plaintiff  be  committed  to  the  cus- 
tody of  two  of  the  defendants;  that  by  rea- 
son of  the  said  order  they  arrested  the  plain- 
tiff, and  kept  him'in  imprisonment  for  three 
months,  and  until  they  had  extorted  from 
him  more  than  9100,000  in  money;  that  by 
reason  of  said  Imprisonment  the  plaintiff 
was  greatly  injured  In  his  health.  All  the 
acts  for  which- relief  Is  sought  In  the  corn- 
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plaint  were  done  In  the  procuring  or  execu- 
tion of  the  gald  order,  and  the  conspiracy  in 
pursuance  of  which  It  is  alleged  such  acts 
were  committed.  The  answer  is  In  four  de- 
fenses. There  are  four  separate  defenses, 
either  one  of  which,  If  sustained,  would  de- 
feat the  plaintiff's  action.  They  are  the 
general  issue;  a  plea  In  bar,  which  sets  up 
a  lawful  order  of  the  court  of  probate,  in 
obedience  to  which  all  the  acts  were  done; 
a  former  judgment;  and  a  discharge.  Sum- 
marizing all  the  facts  of  the  answer,  and 
putting  them  into  one  connected  story,  It  is 
this: 

On  the  18th  day  of  December,  1893,  Schuy- 
ler Merritt  one  of  the  defendants,  acting  In 
good  faith,  and  fully  believing  that  the 
plaintiff  was  an  insane  person,  and  that  the 
safety  of  himself  and  of  others  required 
that  he  should  be  placed  under  restraint,  or 
into  the  care  and  custody  of  some  suitable 
person,  made  an  application  to  the  court  of 
probate  in  the  district  of  Stamford  as  fol- 
lows, as  appears  by  the  records  of  said 
court:  "In  the  Matter  of  the  Complaint  of 
Schuyler  Merritt,  for  a  Hearing,  Regarding 
the  Alleged  Insanity  of  Timothy  H.  Porter. 
To  the  Honorable  H.  Stanley  Finch,  a  Judge 
of  Probate  within  and  for  the  Probate  Dis- 
trict of  Stamford,  in  the  County  of  Fair- 
field, and  State  of  Connecticut:  The  com- 
plaint of  Schuyler  Merritt,  of  said  town  of 
Stamford,  In  said  county  and  state,  respect- 
fully shows:  That  Timothy  H.  Porter,  now 
and  for  many  years  last  past  a  resident  of 
said  Stamford,  is  now  and  has  for  a  long 
time  past  been  insane,  and  is  a  fit  subject  to 
be  confined  in  an  asylum.  Wherefore  your 
complainant  prays  your  honor  to  inquire  Into 
the  alleged  insanity  of  the  said  Timothy  H. 
Porter,  and  whether  he  is  a  fit  subject  to  be 
confined  In  an  asylum.  Dated  at  Stamford, 
this  18th  day  of  December,  1883.  Schuyler 
Merritt"  The  said  court  of  probate  thereup- 
on made  an  order  that  a  hearing  be  had  on 
said  application  at  the  probate  office  on  the 
26th  day  of  December,  1893,  at  10  o'clock  In 
the  forenoon,  and  that  notice  of  the  time  and 
place  of  hearing,  together  with  a  copy  of 
said  application,  be  served  on  the  Bald  Tim- 
othy H.  Porter,  on  or  before  the  19th  day 
of  December,  1863.  The  said  Schuyler  Mer- 
ritt at  the  same  time  presented  to  the  said 
court  of  probate  the  affidavit  of  Dr.  Henry 
P.  Geib,  as  follows:  "In  the  Matter  of  the 
Complaint  of  Schuyler  Merritt  as  to  the  Al- 
leged Insanity  of  Timothy  H.  Porter.  I 
herehy  certify  that  on  the  14th  and  15th 
days  of  December,  1893,  I  made  a  personal 
examination  of  Timothy  H.  Porter,  of  said 
Stamford,  and  from  my  knowledge  of  his 
case,  having  been  his  physician  for  a  long 
time,  and  from  the  facts  that  have  come  to 
my  knowledge  regarding  his  condition,  Iiam 
of  the  opinion  that  he  is  Insane,  and  that  ho 
is  unfit,  to  go  at  large,  and  Is  a  fit  subject 
for  confinement  In  an  asylum  or  other  suit- 
able place  of  detention,   for  In  my  judg- 


ment he  is  suffering  from  post-paralytic  de- 
mentia, and  his  disease  Is  at  that  stage 
where  he  might  at  any  time  be  seized  with 
homicidal  mania,  thereby  endangering  the 
lives  Of  those  with  whom  he  might  be 
thrown  In  contact  as  well  as  his  own.  Dat- 
ed at  Stamford,  this  18th  day  of  December, 
1893.  Henry  P.  Geib."  This  affidavit  was 
sworn  to  before  competent  authority,  and 
the  court  issued  an  order  as  follows:  "In 
the  Matter  of  the  Complaint  of  Schuyler 
Merritt  Regarding  Timothy  H.  Porter,  a  Sup- 
posed Lunatic.  It  Is  hereby  ordered  that 
pending  the  proceedings  for  a  hearing  and 
an  examination  on  the  foregoing  complaint, 
the  care  and  custody  of  the  said  Timothy  H. 
Porter  is  hereby  committed  to  Richard  Bol- 
ster and  Henry  B.  Schock,  judicious  and 
proper  persons  for  that  purpose,  who  shall 
confine  the  said  Timothy  H.  Porter,  under 
suitable  and  proper  restraint  in  his  home 
In  said  Stamford,  until  said  hearing  and  un- 
til further  order  is  made.  Dated  at  Stam- 
ford, this  18th  day  of  December,  1893.  H. 
Stanley  FJnch,  Judge  of  the  Court  of  Pro- 
bate for  the  District  of  Stamford."  In  com- 
pany with  a  proper  officer,  and  with  these 
papers,  the  said  Bolster  and  Schock  on  said 
day  went  to, the  house  of  the  plaintiff.  The 
officer  served  the  said  order  of  notice,  and 
thereafter  Bolster  and  Schock  made  known 
to  the  plaintiff  the  order  by  which  the  care 
and  custody  of  his  person  was  committed  to 
them.  Acting  on  that  order,  and  in  the  be- 
lief that  It  was  a  lawful  one,  and  that  the 
plaintiff  was  an  Insane  person,  they  remain- 
ed during  the  time  named  In  the  complaint 
In  the  home  of  the  plaintiff,  keeping  him 
under  suitable  and  proper  restraint  and  kept 
such  watch  of  his  movements  as  was  neces- 
sary to  prevent  him  from  destroying  prop- 
erty or  doing  injury  to  himself  or  others; 
but  at  no  time  did  they,  or  either  of  them, 
assault  him,  or  use  any  force  upon  his  per- 
son, or  offer  him  any  indignity  or  incivility. 
On  the  19th  day  of  December,  1893,  the 
plaintiff  prayed  out  from  the  superior  court 
In  Fairfield  county  a  writ  of  habeas  corpus 
against  the  present  defendants  Merritt  Bol- 
ster, Schock,  and  Louis  H.  Porter,  a  son  of 
the  plaintiff.  This  writ  required  the  said 
persons  to  appear  before  the  said  superior 
court  on  the  21st  day  of  December,  1893. 
At  that  time  all  the  respondents  named  in 
said  writ  appeared  before  the  superior 
court  The  said  Merritt  and  Louis  H.  Porter 
made  return  denying  all  the  allegations  of 
the  plaintiff's  application,  so  far  as  they 
were  charged.  The  said  Bolster  and  Schock 
made  return  setting  out  all  the  said  pro- " 
ceedlngs  of  the  said  probate  court,  and  as- 
signed the  same  as  the  cause  of  their  de- 
tention and  Imprisonment  of  the  plaintiff. 
To  this  latter  return  the  plaintiff  made  re- 
ply, denying  the  jurisdiction  of  the  probate 
court  to  make  the  order,  and  alleging  that 
the  order  was  void  on  its  face,  that  It  was 
made  without  hearing,   was   unreasonable) 
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etc.  To  this  reply  the  said  Bolster  and 
Schock  demurred.  Tbe  superior  court  found 
the  issue  for  the  said  Merritt  and  Porter,  that 
they  had  "not  In  any  manner  detaine.d  or  re- 
strained the  plaintiff  [said  complainant],  or 
deprived  him  of  his  liberty,"  and  also  sustain- 
ed thedemurrer  by  said  Bolster  and  Schock  to 
the  reply  of  tbe  plaintiff  to  their  return,  and 
upon  the  issue  formed  by  said  demurrer  found 
that  the  said  Judge  of  the  court  of  probate 
bad  Jurisdiction  of  the  proceedings  set  forth 
in  the  said  return  of  said  Bolster  and  Schock, 
and  possessed  the  power  under  the  statute 
law  of  the  state  to  make  the  order  set  forth 
therein  placing  the  plaintiff  in  the  care  and 
custody  of  the  said  Bolster  and  Schock, 
pending  the  proceedings  for  a  hearing  and 
examination,  as  therein  mentioned,  and  that 
said  order  was  reasonable,  and  remanded 
the  prisoner  to  the  care  and  custody  of  the 
said  Bolster  and  Schock  to  be  held  by  them 
under  the  said  order.  From  the  Judgment 
on  this  latter  issue  an  appeal  was  taken  by 
the  plaintiff  to  the  supreme  court  of  errors, 
but  no  appeal  was  taken  from  the  Judgment 
on  the  issue  made  by  the  return  of  the  said 
Merritt  and  Porter.  On  the  same  day— 1.  e. 
the  19th  day  of  December,  1803— an  appli- 
cation was  made  to  the  court  of  probate  in 
the  district  of  Stamford  by  Louis  H.  Porter, 
Blachley  H.  Porter,  and  Arthur  K.  Porter, 
minor  sons  of  the  plaintiff,  by  their  next 
friend,  Schuyler  Merritt,  praying  for  the  ap- 
pointment of  a  conservator  over  said  plain- 
tiff, on  the  ground  that  he  was  mentally  un- 
sound, and  incapable  of  managing  his  af- 
fairs, which  application  was  duly  served 
and  returned,  and  the  Bald  probate  court  or- 
dered the  same  to  be  heard  before  the  court 
on  the  3d  day  of  January,  1804.  By  reason 
of  the  said  habeas  corpus  proceedings  in  the 
superior  court,  and  the  appeal  to  the  su- 
preme court,-  the  several  matters  and  appli- 
cations in  the  probate  court  were  continued 
from  time  to  time,  until  they  were  all  finally 
terminated  as  is  .hereafter  stated.  On  the 
21st  day  of  December,  1893,  the  plaintiff 
brought  a  complaint  in  the  superior  court  in 
Fairfield  county  against  the  said  Merritt, 
Bolster,  Schock,  and  Louis  H.  Porter,  pray- 
ing that  they  and  each  of  them  be  enjoined 
from  interfering  with  his  books  and  papers, 
and  for  other  relief,  upon  which  a  tem- 
porary injunction  was  Issued  by  a  Judge  of 
the  superior  court,  which,  with  the  said 
complaint,  was  served  on  the  persons  there- 
in named  as  defendants.  On  the  2d  day  of 
January,  1894,  Schuyler  Merritt  and  Thomas 
O.  Bitch,  executors  of  the  last  will  of  Louisa 
EL  Porter,  the  deceased  wife  of  the  plaintiff, 
and  trustee  under  the  same,  and  Louis  H. 
Porter,  Blachley  H.  Porter,  and  Arthur  K. 
Porter,  being  persons  interested  in  the  said 
will,  brought  their  complaint  to  the  superior 
court  in  Fairfield  county,  alleging  that  the 
plaintiff  was  wasting  and  conveying  away 
the  property  of  the  said  estate,  and  demand- 
ing $250,000  damages.    The  complaint  was 


served  and  returned  to  the  said  superior 
court  On  the  21st  day  of  February,  1804, 
while  all  the  said  suits,  applications,  ac- 
tions, and  appeals  were  pending  in  the  said 
mentioned  courts,  and  were  all  being  prose- 
cuted, and  while  other  differences,  contro- 
versies, and  disagreements  existed  between 
the  parties,  or  some  of  them,  the  plaintiff, 
the  defendants,  and  Louis  H.  Porter  and 
Blachley  H.  Porter,  sons  of  the  plaintiff, 
who  were  interested  in  the  said  matters, 
questions,  and  differences  aforesaid,  met  to-, 
gether,  with  the  purpose  and  intention  of 
making  a  final  and  complete  settlement,  ad- 
justment, and  end  of  all  the  said  differences, 
controversies,  suits,  and  claims,  and  entered 
into  an  agreement  in  writing,  which  was  ex- 
ecuted and  delivered  by  all  of  the  said  par- 
ties, and  is  spoken  of  as  the  "Family  Agree- 
ment'* The  defendants  thereupon  perform- 
ed all  the  provisions  and  undertakings  on 
their  part  to  be  performed,  and  caused  all 
the  said  applications  to  be  withdrawn  and 
discontinued;  and  they  aver  that  by  said 
agreement  and  the  proceedings  thereunder, 
and  by  the  performance  by  the  defendants  of 
the  provisions  and  conditions  thereof  on 
their  part  to  be  performed,  and  by  said  acts 
of  the  defendants,  the  subject-matter  of  the 
present  suit  and  the  plaintiff's  claims  or  al- 
leged right  of  action  described  in  his  said 
complaint  and  all  the  controversies,  ques- 
tions, and  claims  between  the  plaintiff  and 
the  defendants,  were  fully  and  finally  ad- 
justed, settled,  satisfied,  and  ended.  The 
plaintiff,  in  reply,  admitted  the  making  and 
execution  of  the  said  family  agreement,  but 
says  he  executed  it  under  duress,— the  duress 
of  imprisonment  mentioned  in  the  complaint 
All  the  Issues  were  found  in  favor  of  the  de- 
fendants. The  plaintiff  brings  this  appeal. 
The  finding  of  facts,  omitting  those  para- 
graphs which  speak  only  of  evidential  facts, 
is  as  follows:  "(13)  The  defendant  Merritt 
married  the  only  sister  of  the  plaintiff's  said 
second  wife.  (14)  Said  Merritt  -with  his 
wife,  has  for  many  years  resided  near  to  the 
plaintiff,  in  Stamford,  and  prior  to  1893  was 
on  close  terms  of  intimacy  and  confidence 
with  the  plaintiff  and  his  family.  Since  this 
date  there  has  been  an  estrangement  on  the 
part  of  the  plaintiff,  growing  out  of  condl' 
tlons  and  circumstances  which  have  led  up 
to  and  culminated  In  the  present  .controver- 
sies; while,  on  the  other  hand,  and  for  the 
same  cause,  he  has  been  drawn  into  even 
closer  relations  with  the  other  members  of 
the  plaintiff's  family,  who  have  come  to  rely 
upon  him  as  their  confidant  adviser,  and 
friend.  *  •  *  (18)  On  December  18,  1893, 
the  defendant  Merritt,  after  consultation  with 
his  attorney,  Samuel  Fessenden,  Esq.,  and 
acting  upon  his  advice,  signed,  and,  through 
his  attorney,  filed  with  the  court  of  probate 
for  the  district  of  Stamford,  the  application 
appearing  in  the  copy  of  the  records  of  said 
court,  hereto  annexed,  and  therewith  the  - 
physician's  certificate,  likewise  appearing  in 
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said  copy  of  record,  which  had  been  made 
by  Dr.  Geib,  the  family  physician,  upon  ap- 
plication of  Mr.  Merrltt  or  his  attorney  for 
a  certificate  setting  forth  his  opinion  of  the 
plaintiff's  mental  condition,  -which  he  had 
previously  expressed  to  said  Merrltt.  (19) 
Sold  application  and  affidavit  having  been  fil- 
ed as  aforesaid,  said  court  forthwith  issued 
an  order  for  a  bearing  thereon,  to  be  held  on 
December  26,  1883,— being  the  order  appear- 
ing In  said  annexed  copy  of  record,— and 
delivered  the  same  to  Edward  Gorman,  a  con- 
stable of  said  town,  for  service,  and  Imme- 
diately thereupon  said  court,  upon  the  mo- 
tion of  the  defendant  Merritt's  said  attorney, 
and  relying  upon  said  affidavit,  Issued  the 
preliminary  order  for-  the  custody  of  the 
plaintiff,  likewise  appearing  in  said  annexed 
copy  of  record,  and  delivered  it  to  said  Bol- 
ster and  Schock  for  service.  (20  Said  Gor- 
man, Bolster,  and  Schock  thereupon  proceed- 
ed together  to  the  plaintiff's  house.  Having 
been  In  the  ordinary  course  admitted  to  the 
plaintiff's  presence,  said  Gorman  made  due 
service  of  said  order  for  a  hearing,  pursuant 
to  its  directions.  (21)  Said  Bolster  and 
Schock  thereupon  presented  the  order  which 
they  had  in  their,  hands  as  aforesaid,  add 
read  It  to  the  plaintiff,  in  the  hearing  of  his 
attorney,  James  H.  Olmstead,  Esq.,  who  was1 
present.  Upon  Mr.  Olmstead's  request,  the 
order  was  then  handed  to  and  examined  by 
him,  who  then  advised  the  plaintiff  that  It 
was  his  duty  to  recognise  It.  The  plaintiff 
thereupon  submitted  to  the  authority  of  sold 
Bolster  and  Schock  under  said  order,  and 
they  forthwith  entered  upon  their  duties  as 
the  plaintiff's  custodians  thereunder.  *  •  • 
(32)  On  December  19th  plaintiff's  counsel  ob- 
tained from  the  superior  court  a  writ  of  ha- 
beas corpus  returnable  December  21st.  (38) 
Upon  the  occasion  of  the  hearing  upon  said 
writ,  it  was  agreed  between  counsel  that 
Judge  Stoddard,  one  of  the  plaintiff's  then 
counsel,  should  take  possession  of  the  se- 
curities and  valuable  papers  in  the  plaintiff's 
house,  which  was  immediately  thereafter 
done.  This  agreement  having  been  made, 
the  terms  and  conditions  of  the  judgment  en- 
tered in  said  proceedings  were  consented  to 
by  the  defendants  therein.  •  •  •  (36)  All 
the  acts  of  the  defendants  Bolster  and 
Schock,  during  the  period  of  the  plaintiff's 
restraint,  as  aforesaid,  which  are  the  acts 
complained  of,  were  performed  by  them  as 
officers  of  the  law,  In  the  execution  and  un- 
der and  within  the  authority  of  said  order, 
and  in  good  faith,  and  in  a  full  belief  in  the 
validity  of  said  order,  and  with  an  honest 
desire  on  their  part  to  execute  it,  and  in  its 
reasonable  execution,  under  the  circumstan- 
ces, as  they  appeared  to  them  at  the  time. 
(37)  None  of  the  acts  of  said  Bolster  and 
Schock  aforesaid  were  done  by  them  as  the 
agents  of  said  Merrltt  and  Rltch,  or  either 
of  them,  unless  the  law  implies  such  an.  agen- 
cy from  the  facts  herein  found.  •  •  *  (43) 
During  the   period  Chat  said   Bolster  and 


Schock  remained  In  charge  of  the  plaintiff  as 
aforesaid,  hearings  were  from  time  to  time 
had  before  the  court  of  probate  upon  said 
original  application,  the  plaintiff  being  pres- 
ent, and  represented  by  his  counsel,  Messrs. 
Stoddard  and  Olmstead.  (44)  Early  in  Janu- 
ary, and  before  the  case  for  the  applicant 
had  been  concluded,  Judge  Stoddard .  made 
to  the  opposing  counsel  suggestions  of  a  set- 
tlement of  the  existing  differences  and  con- 
troversies. These  suggestions  were  so  ur- 
gently pressed  by  Judge  Stoddard  that  it  was 
agreed  between  counsel  that  the  hearing 
should  be  suspended,  pending  an  effort  by 
Judge  Stoddard  to  bring  about  a  settlement 
(45)  This  was  done,  and  Judge  Stoddard  set 
about  the  difficult  task  which  he  had  set  for 
himself  In  opposition  to  views  of  the  parties 
concerned.  •  •  •  (47)  Judge  Stoddard  per- 
sisted, however,  and  through  the  influence 
which  he,  with  other  friends,  brought  to  bear 
upon  the  plaintiff,  and  his  appeals  to  Mr. 
Merrltt  and  his  sons,  the  latter  of  whom 
yielded  only  with  the  greatest  reluctance,  It 
finally  came  about  that  said  family  agree- 
ment, which  was  prepared  and  drafted  by 
Judge  Stoddard  himself,  and  which  contain- 
ed provisions  which  for  the  most  part  he  sug- 
gested, was  signed  and  executed.  •  *■  • 
(50)  Said  family  agreement  was  executed  "by 
the  plaintiff  freely  and  voluntarily,  and  un- 
der the  advice  of  his  friends  and  counsel, 
and  without  any  influence  having  been 
brought  to  bear  upon  him  by  any  person  or 
persons,  save  only  his  friends  and  cobasel, 
who,  acting  solely  in  his  Interest,  advised  and 
urged  him  to  its  execution.  (51)  None  of  the 
defendants,  nor  any  other  person  acting  for 
them  or  In  their  Interests,  said  Any  word  or 
did  any  act  whatsoever.  (52)  During  the  ne- 
gotiations which  resulted  In  the  execution  of 
said  family  agreement,  neither  of  the  defend- 
ants, nor  their  counsel,  nor  any  person  for  or 
in  their  behalf,  had  any  interview  with  the 
plaintiff,  or  correspondence  with  him.-  All 
the  negotiations  leading  to  Said  settlement 
were  conducted  on  his  part  by  his  said  coun- 
sel, Judge  Stoddard,  and  on  the  part  Of  the 
others  by  Mr.  Merrltt,  said  -two  sons,  and 
their  counsel.  (53)  It  was  understood,  In- 
tended, and  agreed,  by  all  the  parties  to  said 
negotiation  and  settlement,  and  to  said  fami- 
ly agreement,  that  the  same  should  accom- 
plish a  full  and  final  settlement  and  adjust- 
ment of  all  the  existing,  claims,  questions, 
and  differences  between  the  parties  thereto, 
and  of  all  legal  proceedings  then  pending, 
and  the  subject-matters  thereof,  and  of  all 
matters  arising  out  of  the  proceedings  Insti- 
tuted by  the  defendant  Merrltt,. as  set  forth 
In  paragraph  18,  In  favor  of  or  against  what- 
ever party,  and  including  all  the  matters  cov- 
ered by  the  plaintiff's  complaint,  all  of  which 
antedated  said  settlement.  (54)  Upon  said 
March  5th,  and  immediately  upon  the  de- 
livery of  the  family  agreement,  the  legal  pno- 
ceedlage  hereinbefore  described,  all.  of  which 
|  were  still  pending,  were  withdrawn,  and  the 
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restraint  exercised  over  the  plaintiff  by  the 
presence  of  the  defendants  Bolster  and 
Schock,  and  their  deputies,  in  the  plaintiff's 
house  or  otherwise,  at  once  terminated,  and 
the  plaintiff  fully  restored  to  his  liberty.  (55) 
The  defendants  Merritt  and  Ritcb  hare  per- 
formed all  the  things  required  of  them  to  be 
performed  by  the  terms  of  said  agreement 
(56)  No  party  to  said  agreement,  except  the 
plaintiff,  has  sought  to  repudiate  it,  or  done 
any  act  to  repudiate  It  •  •  •  (76)  The 
said  defendant  Ritcb  in  no  manner  partici- 
pated in,  authorized,  Instigated,  or  advised 
the  making  of  said  application  to  the  probate 
court,— Exhibit  B,— or  the  procuring  of  said 
preliminary  order,  or  the  placing  of  the  de- 
fendants Bolster  and  Schock  in  the  plain- 
tiff's premises  as  aforesaid,  or  any  of  the  acts 
described  In  the  complaint.  He  had  no 
knowledge  whatever  that  said  proceedings, 
or  any  proceedings  of  similar  character,  were 
contemplated,  until  after  their  institution, 
when  he  learned  of  It  as  a  matter  of  common 
notoriety.  (77)  Said  defendant  Merritt  did 
not  personally  participate  In  the  performance 
of  any  of  the  acts  done  In  the  execution  of 
said  order,— Exhibit  B,— or  in  the  restraint  or 
detention  of  the  plaintiff,  or  give  any  of  the 
directions  thereto  relating.  (78)  All  the  acts 
herein  recited  as  done  by  the  defendant  Mer- 
rltt'8  attorney  were  done  by  said  Merrltt's 
authority  and  with  his  approval.  (79)  The 
defendant  Merritt,  and  he  alone,  was  the  par- 
ty immediately  responsible  for  the  bringing 
of  said  application,  and  its  prosecution  and 
continuance,  as  hereinbefore  set  forth.  (80) 
In  so  bringing,  prosecuting,  and  continuing 
said  application,  and  In  obtaining  said  tem- 
porary order  of  restraint,  and  in  all  that  fie 
did  In  the  premises,  the  said  Merritt  acted  in 
good  faith,  and  In  the  full  and  reasonable 
belief  that  said  proceedings  were  legal  and 
valid,  and  that  said  steps  and  proceedings 
were  necessary  for  the  protection  of  the  per- 
son and  property  of  the  plaintiff  and  his  fam- 
ily. (81)  During  the  year  1803  said  Merritt 
was,  by  the  circumstances  existing  in  the 
plaintiff's  family,  brought  Into  especially 
close  relations  with  Its  members;  By  them 
and  others  he  was,  during  the  time,  constant- 
ly advised  of  the  plaintiff's  conduct  This 
Information,  upon  which  he  relied,  together 
with  the  matters  which  had  come  within  his 
own  observation  and  knowledge,  and  the 
statements  of  the  family  physician,  led  him 
naturally  and  reasonably  to  the  conclusion, 
which  he  honestly  entertained,  that  the 
plaintiff's  mind  was  unsound, .  and  that  he 
ought,  in  the  Interests  of  himself  and  his 
family,  to  be  subjected  to  restraint  In  some 
proper  Institution.  Said  Merrltt's  fears,  as 
the  result  of  this  information  and  observa- 
tion, were  that  the  plaintiff,  by  reason  of  bis 
unsound  mental  condition,  was,  as  he  was 
advised  by  the  family  physician,  liable  to  do 
violence;  that  he,  as  evidenced  by  the  exten- 
sive correspondence  with  women,  discovered 
by  bis  sons,  was  In  danger  of  contracting  an 


ill-advised  marriage;  and  that  he  was  liable 
to  waste,  squander,  misuse,  or  Jeopardize  the 
properties  In  his  keeping,  If  he  was  not  al- 
ready doing  so,  as  was  believed."  ' 

Upon  the  trial  the  plaintiff  claimed,  as  mat- 
ter of  law,  as  follows:  "(a)  That  chapter 
102  of  the  Public  Acts  of  1889  Is  unconstitu- 
tional and  void,  and  affords  the  defendants 
no  legal  justification  for  their  said  acts,  (b) 
That  said  act,  If  not  unconstitutional  in  Its 
entirety,  Is  unconstitutional  In  the  provision 
It  makes  for  the  custody  of  the  alleged  luna- 
tic pending  the  proceedings,  (c)  That  said 
original  proceedings  were  not  legally  pending 
until  notice  thereof  had  been  given  to  the 
plaintiff  of  such  pendency,  (d)  That  said  or- 
der, issued  as  and  when  it  was,  afforded  no 
justification  to  any  of  the  defendants  for  the 
acts  claimed  to  have  been  done  by  them  un- 
der it,  because  said  court  was  at  the  time  of 
its  Issuance  without  jurisdiction  to  Issue  \t. 

(e)  That  the  defendants  Merritt  and  Rltch, 
having  by  their  attorney,  fully  authorized  by 
them,  prayed  out  said  Illegal  order,  are  liable 
to  trespass  for  all  that  was  done  under  It. 

(f)  That  said  Bolster  and  Schock  were  charge- 
able with  knowledge  of  Ms  Illegality,  and 
therefore  not  justified  by  it  (g)  That  said 
order,  being  issued  by  the  said  court  without 
any  jurisdiction,  it  could  In  law  afford  no 
justification  to  any  one  for  any  act  done  or 
attempted  under  It,  whether  such  person  ac- 
tually knew  of  such  want  of  jurisdiction  or 
not.  (h)  That,  even  if  said  law  was  consti- 
tutional and  valid,  and  said  order  legal,  the 
defendants  are  liable  in  trespass  for  the  acts 
done  by  them  to  the  plaintiff,  because  said 
acts  were  In  excess  of  the  authority  confer- 
red by  said  order.  (1)  That  by  reason  of  such 
excess  all  the  defendants  became  trespassers 
ab  Initio,  and  were  liable  for  all  the  acts  of 
Imprisonment  as  though  no  order  had  been 
Issued.  (J)  That  the  facts  In  the  case  In  law 
constitute  a  conspiracy,  between  the  defend- 
ants Merritt  and  Ritch  and  the  two  elder  sons 
of  the  plaintiff,  to  represent  him  to  be  Insane 
for  the  purpose  of  depriving  him  of  his  lib- 
erty to  marry  and  of  managing  his  property, 
(k)  That  the  facts  In  the  case  establish  and 
constitute  In  law  a  conspiracy  between  said 
persons  to  take  some  measures  to  restrain  the 
plaintiff  on  the  ground  of  his  alleged  insan- 
ity, and  that  the  defendant  Ritch,  as  well  as 
the  defendant  Merritt  is  chargeable  in  law 
with  all  that  was  In  fact  done  In  said  insanity 
proceedings.  0)  That  the  defendants  Bolster 
and  Schock,  having  acted  as  agents  of  the 
other  defendants,  are  jointly  liable  with  them 
as  co-conspirators,  (m)  That  said  contract 
known  as  the  'Family  Agreement'  was  void, 
as  obtained  by  duress,  (n)  That  said  pretend- 
ed contract  was  void,  as  being  without  con- 
sideration, (o)  That  said  pretended  contract  ' 
was  void,  as  founded  upon  an  illegal  consid- 
eration, (p)  That  said  pretended  contract, 
having  as  an  essential  part  of  Its  considera- 
tion an  agreement  by  a  minor,  which  said  mi- 
nor forthwith  repudiated  and  violated,  said 
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contract  was  therefore  void,  and  not  binding 
upon  any  one.  (q)  That  said  pretended  con- 
tract, having  as  an  essential  part  of  its  con- 
sideration an  agreement  by  executors  and 
trustees  of  the  estate  of  Louisa  H.  Porter  to 
abdicate  their  trust,  and  turn  over  for  an  in- 
definite time  all  the  trust  property  to  other 
hands,  was  therefore  illegal  and  void,  and  not 
binding  upon  any  one.  (r)  That  said  con- 
tract did  not  release  or  in  any  manner  consti- 
tute a  bar  to  the  present  cause  of  action,  (s) 
That  all  the  defendants,  having  Joined  in  a 
special  defense  of  Justification,  if  said  de- 
fense upon  the  facts  of  the  case  were  bad  as 
to  any  of  the  defendants,  it  was  bad  as  to 
all,  and  the  plaintiff  is  entitled  to  Judgment 
against  all  upon  that  issue,  (t)  That  upon  the 
facts  found  the  plaintiff  Is  entitled  to  Judgment 
against  all  defendants,  (u)  That  upon  the 
facts  disclosed  by  the  plea  of  res  adjudlcata 
in  the  third  defense,  and  the  exhibits  therein 
referred  to,  said  defense  of  res  adjudicata 
could  not  be  sustained.  Notwithstanding  said 
claims  of  the  plaintiff,  the  court,  upon  the 
facts  aforesaid,  rendered  Judgment  for  the  de- 
fendants, as  on  file." 

Robert  B.  De  Forest  and  Stiles  Judson,  Jr., 
for  appellant.  Goodwin  Stoddard  and  Samuel 
Fessenden,  for  appellees. 

ANDREWS,  0.  J.  There  is  quite  a  long  list 
of  reasons  of  appeal,  but  it  will  not  be  neces- 
sary to  consider  them  In  detail.  They  are 
only  an  expansion  of  the  claims  made  by  the 
plaintiff  at  the  trial,  and  these  may  all  be 
disposed  of  toy  considering  a  few  general  prop- 
ositions. If  the  act  of  1889  was  constitution- 
al, especially  that  part  of  It  which  is  relied 
on  to  support  the  order  made  by  the  Judge 
of  probate  in  Stamford  on  the  18th  day  of 
December,  1893,  and  if  the  law  Is  so  that  the 
proceeding  was  pending  at  the  time  that  or- 
der was  made  and  the  order  was  not  void  on 
its  face,  and  if  there  was  no  error  in  the  rul- 
ings on  the  evidence,  or  if  the  causes  of  ac- 
tion were  discharged  by  the  "family  agree- 
ment," then  there  is  no  material  error  on 
which  the  appellant  Is  entitled  to  have  a  new 
trial.  Everything  else  is  Included  in  the  find- 
ing of  facts. 

At  Its  January  session,  1889,  the  legislature 
passed  "An  act  concerning  insane  persons" 
(Pub.  Acts  1889,  p.  88),  which  enacted  that 
"any  Judge  of  a  probate  court  within  his  pro- 
bate district,  shall  have  power  to  commit  any 
Insane  person  residing  in  said  district,  to  an 
asylum  in  this  state  in  the  manner  herein 
after  provided,"  and  that,  "except  when  oth- 
erwise specially  provided  by  law,  no  person 
shall  be  committed  or  admitted  to  an  asylum 
without  an  order  signed  by  a  Judge  of  pro- 
bate, as  hereinafter  provided."  The  act  then 
proceeded  to  details,  and  enacted  that:  "When- 
ever any  person  in  this  state  shall  be  In- 
sane, or  shall  be  supposed  to  be  insane, 
any  person  may  make  complaint  in  writing 
to  any  Judge  of  probate,  wlthm  whose  dis- 


trict the  person  complained  of  shall  reside,  al- 
leging that  such  person  Is  Insane  and  is  a  fit 
subject  to  be  confined  in  an  asylum,  and  when 
any  Insane  person,  who  ought  to  be  confined, 
shall  go  at  large  In  any  town,  any  person 
may,  and  the  selectmen  thereof  shall,  make  a 
like  complaint  to  the  Judge  of  probate  within 
whose  district  such  town  is  included.  After 
receiving  said  complaint,  the  Judge  of  probate 
to  whom  it  is  made  shall  forthwith  appoint  a 
time,  not  later  than  ten  days  after  the  re- 
ceipt of  said  complaint,  and  a  place  within 
said  district,  for  a  hearing  upon  said  com- 
plaint, and  shall  cause  reasonable  notice  there- 
of to  be  given,"  etc.  The  act  also  specifies 
many  other  details  to  be  observed  by  the 
Judge  of  probate  in  respect  to  such  hearing, 
for  adjournments,  for  the  certificate  of  phy- 
sician, what  shall  be  done  In  case  the  person 
complained  of  Is  found  to  be  Insane,  and  in 
its  sixth  section  says:  "Pending  the  proceed- 
ings for  a  hearing  and  examination,  said  Judge 
may  make  and  enforce  such  reasonable  or- 
ders for  the  care  and  custody  of  the  person 
complained  of,  as  said  Judge  shall  deem  suit- 
able and  proper."  The  complaint  made  to 
the  Judge  of  probate  for  the  district  of  Stam- 
ford concerning  the  plaintiff  was  made  un- 
der this  legislation,  and  the  proceedings  were 
pursuant  to  its  provisions.  There  Is  a  gen- 
eral claim  by  the  plaintiff's  counsel  that  the 
whole  act  is  unconstitutional.  It  is,  howev- 
er, so  obviously  within  the  power  of  the  legis- 
lature to  make  provisions  for  Insane  persons, 
and  for  their  commitment  to  and  confinement 
In  an  asylum  for  treatment  and  care,  that  we 
suppose  counsel  Intend  to  attack  this  act  no 
further  than  the  provision  respecting  the  care 
and  custody  of  the  person  complained  of  pend- 
ing the  proceedings  is  an  essential  feature 
of  It 

It  is  strenuously  Insisted  that  so  much  of 
the  act  as  is  relied  on  to  Justify  the  order  giv- 
en to  Bolster  and  Schock  is  unconstitutional, 
for  the  reason  that  It  may,  as  In  this  case  it 
is  claimed  that  it  did,  deprive  a  person  of  his 
liberty  without  due  course  of  law.  That  con- 
stitutional provision  is  Invoked  which  says 
that  no  person  shall  be  deprived  of  his  life, 
his  liberty,  or  his  property  without  the  due 
course  of  law.  Nothing  can  well  be  dearer  to 
the  law  than  the  right  of  each  person  to  his 
life,  his  liberty,  and  his  property.  For  more 
than  600  years  the  law  has  been  zealous  and 
astute  to  protect  these  rights.  The  words  of 
Magna  Charta,  which  declare  that  every  per- 
son shall  be  protected  In  the  enjoyment  of 
his  life,  his  liberty,  and  his  property,  except 
as  they  might  be  declared  to  be  forfeited  by 
the  Judgment  of  his  peers  or  the  law  of  the 
land,  furnish  the  rule.  In  some  form  of 
words  this  principle  is  now  found  In  every 
one  of  the  American  constitutions.  No  one 
does,  or  can,  deny  Its  binding  force.  But  con- 
stitutional provisions,  however  often  repeated, 
do  not  give  to  any  one  an  absolute  estate  In 
even  these  high  privileges  which  he  can  en- 
joy to  the  exclusion  of  others.     These  prlv- 
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ileges  most  be  enjoyed  with  just  limitations, 
—with  such  limitations  as  are  necessary  to- 
make  their  enjoyment  by  each  consistent  with 
the  like  enjoyment  by  alL  The  right  of  all 
Is  superior  to  the  right  of  any  one.  These 
limitations  are  not  deprivations  of  the  right. 
They  are  regulations,  so  that  no  one  person 
can  Insist  on  a  right  to  the  enjoyment  of  any 
one  of  these  privileges,  to  the  exclusion  or 
the  Infringement  of  the  right  of  any  other 
person  to  the  like  enjoyment  The  taking  of 
life  itself  by  a  private  person,  and  without 
warrant,  may  sometimes  be  justified.  One 
may  lawfully  kill  an  assailant,  if  necessary  to 
save  his  own  life,  or  the  life  of  his  wife  or 
children.  Morris  v.  Piatt,  32  Conn.  75.  A 
burglar  who,  In  the  night  season,  is  attempt- 
ing to  break  Into  a  dwelling,  may  be  killed,  if 
his  attempt  can  be  frustrated  In  no  other 
way.  A  husband  or  father  who  finds  one  at- 
tempting to  commit  rape  on  his  wife  or 
daughter  may  lawfully  kill  him  to  prevent 
the  crime.  4  BL  Comm.  179,  180.  Examples 
of  this  sort  of  regulation  are  more  often  found 
in  the  laws  and  ordinances  which  apply  to 
property  than  elsewhere.  Among  them  are 
the  very  many  statutes  and  regulations  which 
concern  the  use  of  property.  The  constitu- 
tional provision  just  stated  has  never  been 
regarded  as  Incompatible  with  the  principle, 
equally  vital,  being  essential  to  the  permanent 
safety  of' society,  that  all  property  Is  held  sub- 
ject to  the  power  of  the  state  to  regulate  the 
use  by  the  owner  when  that  use  is  found  to 
be  Injurious  'to  the  community.  Mugler  v. 
Kansas,  123  U.  S.  623,  665,  8  Sup.  Ct.  273; 
Beer  Co.  v.  Massachusetts,  87  U.  S.  25,  32; 
Com.  v.  Alger,  7  Cush.  53.  There  are  many 
cases  in  which  the  rights  to  the  use  of  prop- 
erty must  be  exercised  subservient  to  the 
public  welfare.  The  maxim  of  the  law  is 
that  a  private  mischief  Is  to  be  endured  rath- 
er than  a  public  inconvenience.  On  this 
ground  rest  the  rights  of  public  necessity. 
Thus,  If  a  common  highway  be  out  of  repair, 
a  passenger  may  lawfully  go  through  an  ad- 
joining private  inclosure.  So  it  is  lawful  to 
rase  houses  to  the  ground  to  prevent  the 
spreading  of  a  conflagration,  without  being 
responsible  in  trespass  or  otherwise.  Russell 
v.  Mayor,  etc.,  2  Denlo,  461.  There  are  many 
other  like  conditions.  See  12  Coke,  13,  63; 
Maleverer  v.  Splnkel,  1  Dyer,36b;  Vln.  Abr.  tit. 
"Necessity";  2  Kent,  Comm.  338;  Governor, 
etc.,  v.  Meredith,  4  Term  R.  794,  797;  Res- 
publlca  v.  Sparhawk,  1  Dall.  357,  363;  Van- 
ilerbUt  v.  Adams,  7  Cow.  349;  Cooley,  Const 
Lim.  739.  So,  too,  public  nuisances  may  be 
abated  by  any  one  who  Is  Injured  thereby. 
Van  Warmer  v.  Mayor,  etc.,  15  Wend.  262; 
Wood,  Nuis.  768.  To  the  same  rule  the  vin- 
dication of  our  law  that  the  property  of  a  de- 
fendant In  a  civil  suit  may  be  attached  on 
mesne  process,  and  held  till  final  judgment 
must  be  referred.  The  various  rules  and  stat- 
utes authorizing  these  limitations  to  the  rights 
of  property  owners  have  always  been  regard- 
ed as  police  regulations,  although  they  curtail 


its  owner's  use  In  some  degree,  and  not  un- 
constitutionally. 

The  right  to  personal  liberty  ought  perhaps, 
to  be  regarded  as  on  a  higher  plane  than  the 
light  of  property;  but  the  constitutional  pro- 
tection to  the  one  is  precisely  the  same  as  to 
the  other.  The  right  to  enjoy  liberty  Is  al- 
ways limited  by  the  duty  which  requires  every 
one  to  use  his  liberty  in  such  a  way  as  not  to 
be  detrimental  to  the  public.  There  are  many 
cases  In  which  a  man  may  be  restrained  of 
his  liberty  by  any  one  and  without  warrant. 
"It  is  justifiable  if  a  man  hold  another  to  re- 
strain him  from  mischief."  Com.  Dig.  "Bat- 
tery," A.  In  G  lever  v.  Hynde,  1  Mod.  168, 
a  private  person  without  a  warrant  removed 
one  wlio  was  disturbing  a  funeral  service. 
His  action  was  Justified.  In  Hall  v.  Planner, 
1  Lev.  196,  the  church  warden  removed  the 
hat  from  the  head  of  one  who  refused  to  un- 
cover his  head  during  divine  service  In  a 
church  on  a  Sunday.  This  was  held  to  be 
justifiable.  In  Handcock  v.  Baker,  2  Bos.  & 
P.  260,  the  defendant  broke  and  entered  Into 
the  house  of  the  plaintiff  to  prevent  him  from 
murdering  his  wife.  This  was  justified.  A 
person  dwelling  In  a  house  Infected  by  any 
contagious  disease  may  he  required  by  a  con- 
stable to  keep  within  his  house,  and  if  he  dis- 
regard such  command  it  may  be  enforced  by 
a  watchman,  and  if  any  hurt  ensue  by  such 
enforcement  the  watchmen  are  thereby  in- 
demnified. 4  Bl.  Comm.  161.  The  health  of- 
ficer of  a  city  may  confine  one  who  has  been 
exposed  to  the  smallpox  to  prevent  the  spread 
of  that  disease.  Harrison  v.  Mayor,  1  GIB, 
264.  "A  private  person  may,  without  an  ex- 
press warrant  confine  a  person  disordered  in 
his  mind,  who  seems  disposed  to  do  mischief 
to  himself  or  any  other  person."  Bac  Abr. 
"Trespass,"  D,  p.  573.  "It  is  universally  con- 
ceded that  every  man  may,  for  his  own  pro- 
tection, restrain  the  violence  of.  a  lunatic;  and 
any  person  may,  at  least  temporarily,  place 
any  lunatic  under  personal  restraint  whose  go- 
ing at  large  is  dangerous  to  himself  or  oth- 
ers." Tied.  Lim.  108.  Clearly,  this  may  be  done 
as  preliminary  to  the  Institution  of  Judicial 
proceedings,  by  which  a  judgment  for  a  per- 
manent confinement  may  be  obtained.  6 
South.  Law  Bev.  (N.  S.)  568;  3  Am.  Law  Rev. 
193;  Colby  v.  Jackson,  12  N.  H.  526;  Davis 
v.  Merrill,  47  N.  H  208;  Keleher  v.  Putnam, 
60  N.  H.  30;  Williams  v.  Williams,  4  Thomp. 
&  O.  261;  Look  v.  Dean,  108  Mass.  116,  120; 
In  re  Doyle,  16  R.  I.  537,  538,  18  AtL  159; 
Lawson,  Rights,  Rem.  &  Prac.  8  1066;  11  Am. 
&  Bng.  Enc.  Law,  p.  112;  Cooley,  Torts,  179; 
Com.  v.  Kirkbride,  3  Brew.  393;  Van  Deusen 
v.  Newcomer,  40  Mich.  90.  "The  right  to  re- 
strain an  insane  person  of  his  liberty  Is  found 
in  that  great  law  of  humanity,  which  makes 
It  necessary  to  confine  those  whose  going  at 
large  would  be  dangerous  to  themselves  or 
others.  In  the  delirium  of  fever,  or  In  the 
case  of  a  person  seized  with  a  fit  unless  this 
was  the  law,  no  one  could  be  restrained 
against  his  wllL     And  the  necessity  which 


Digitized  by 


Google 


176 


88  ATLANTIC  RBPOBTBB. 


(Conn. 


creates  the  law  creates  the  limitation  of  the 
law.  In  the  case  of  an  application  to  hare 
a  guardian  appointed  over  the  person  and  es- 
tate of  an  Insane  person,  under,  the  statute, 
some  time  must  necessarily  elapse  before  the 
appointment  can  be  made,  and  during  that 
time  restraint  may  be  necessary.  If  there  Is 
no'  right  to  exercise  that  restraint  for  a  fort- 
night, there  is  no  right  to  exercise  it  for  an 
hour^  And  If  a  man  may  be  restrained  In 
his  own  house,  he  may  be  restrained  In  a  suit; 
able  asylum,  under  the  same  limitations  and 
rules.  Private  Institutions  for  the  insane 
have  been  in  use,  and  sanctioned  by  the 
courts  — not  established  by  any  positive  law, 
but  by  the  great  law  of  necessity  and  .human- 
ity. Their  existence  was  known  and  ac- 
knowledged at  the  time  the  constitution  was 
adopted.  The  provisions  of  the  constitution 
in  relation  to  this  subject  must  be  taken  with 
such  limitations,  and  must  bear  such  con- 
struction, as  arise  out  of  the  circumstances  of 
the  case."  Chief  Justice  Shaw,  in  Re  Oakes, 
8  Law  Rep.  122,  124. 

Limitations  to  the  use  of  property,  or  to  the 
personal  liberty  of  another.  In  the  different 
classes  of  cases  to  which  the  Instances  we 
have  dted  may  be  referred,  have  always  been 
holden  not  to  infringe  the  constitutional  pro- 
vision now  Invoked.  In  none  of  them  is  there 
any  deprivation  of  the  right,  but  only  Its  Just 
regulation.  These  limitations  serve  to  pre- 
vent such  a  use  by  one  of  his  property  or  of 
bis  liberty  as  takes  away  from  others  their 
equal  right  to  the  use  of  their  own.  One  who 
is  prevented  from  Injuring  another  cannot 
Justly  assert  that  he  has  himself  been  de- 
prived of  any  right  An  insane  person, 
whose  going  at  large  is  dangerous,  to  others 
or  to  himself,  and  who  is  restrained, "cannot 
maintain  that  he  has  been  deprived  of  any 
right,  or  that  be  has  suffered  any  injury.  In 
most  of  the  cases  cited  the  act  placing  a  re- 
striction upon  the  liberty  of  another  was  by 
a  private  person,  and  the  act  has  been  held 
to  be  Justified.  But  a  private  person  can  act 
only  In  an  emergency,  and  then  only  at  his 
peril,— the  peril  of  being  unable  to  prove  the 
existence  of  the  emergency  which  Is  his  Justi- 
fication. Restrictive  conditions  of  this  kind 
'  upon  the  liberty  or  the  use  of  property  are 
sometimes  absolutely  necessary  to  the  safety 
of  all.  A  wise  administration  of  government 
does  not  leave  it  to  private  persons  to  decide 
when  these  restrictions  shall  be  exercised. 
Private  persons  may  not  be  willing  to  take 
the  hazard,  and  so  statutes  are  passed  which 
directly  name  or  authorize  a  municipal  board 
to  appoint  some  one  to  judge  of  the  emer- 
gency and  direct  the  performance  of  those 
acts  which  any  individual  might  do  at  his 
peril  without  any  statute.  Such  a  one  is  the 
agent  of  the  law,  and  incurs  no  personal  lia- 
bility. Statutes  of  this  kind,  and  In  many 
states,  have  been  upheld,  and,  so  far  as  we 
know,  without  exception.  Raymond  v.  Fish, 
61  Conn.  80;  Dunham  t.  City  of  New  Brit- 
ain, 56  Conn.  378,   11  AtL  854;   Russell  T. 


Mayor,  etc.,  2  Denlo,  461;  Van  Worrier  v. 
Mayor,  eta,  15  Wend.  262;  Coe  v.  Schulte,  47 
Barb.  64;  City  of  Taunton  v.  Taylor,  116 
Mass.  254;  Train  v.  Disinfecting  Co.,  144 
Mass.  523,  11  N.  E.  929;  Bx  parte  Shrader,  33 
Cal.  279;  Harrison  v.  Mayor,  1  Gin,  264; 
Cboley,  Const  Lim.  720,  721.  That  part  of 
the  sixth  section  of  the  act  of  1889  under 
which  the  judge  of  probate  acted  Is  a  statute 
of  this  kind.  It  named  the  judge  of  probate 
In  each  district  as  the  agent  of  the  law  to  de- 
cide whether  such  conditions  existed  as  made 
it  necessary  to  confine  a  person  supposed  to 
be  insane  for  a  temporary  period.  It  does 
sot  violate  any  constitutional  provision.  It  Is 
dearly  within  the  police  power  of  the  state. 

The  statute  authorizes  the  judge  to  make 
reasonable  orders  for  the  custody  of  the  per- 
son complained  of,  "pending  the  proceedings 
for  a  hearing  and  examination."  If  we 
should  assume  that  this  language  did  not 
authorize  the  order  made  on  the  18th  of  De- 
cember upon  the'  mere  presentation  of  the 
complaint,,  it  clearly  did  authorize  the  or- 
der as  modified  and  confirmed  on  the  22d 
of  that  month,  after  a  full  hearing  of  all  par- 
ties. The  action  of  the  judge  upon  the  hear- 
ing was  at  least  equivalent,  so  far  as  con- 
cerns the  defendants  Bolster  and  Schock,  to 
the  order  of  that  day.  We  might,  therefore, 
deem  it -Immaterial  to  pass  upon  the  validity 
of  the  order  when  first  Issued,— not  because 
It  could  only  affect  the  claim  for  damages  for 
the  unlawful  custody  from  the  18th  to  the 
21st  but  because  the  statute  under  which  it 
arises  has  sliice  been  altered,'  and  the  claim 
for  damages, 'If  valid,  has  been  discharged 
by  the  family  agreement 

It  Is  further  claimed  that  the  order  to 
Bolster  and  Schock  was  void  for  the  reason 
that  no  proceeding  for  a  hearing  was  pend- 
ing at  the  time  it'was  made.  The  "proceed- 
ing" was  the  application  to  the  court  of  pro- 
bate to  have  Mr.  Porter  declared  Insane  and 
a  fit  person  to  be  confined  In  some  suitable 
asylum.  This'  application  was  made  to  the 
court  on  the  18th  day  of  December,  1898. 
With  this  application  therewas  also'  presented 
to  the  court  the  affidavit  of  Dr.  Gelb  that  in 
his  opinion  Mr.  Porter  was  Insane,  and  liable 
at  any  time  to  do  injury  to  himself  or  others. 
The  court  of  probate  thereupon  made  an  or- 
der fixing  the  time  for  a  hearing  on  the-  ap- 
plication, together  with  an  order  Of  notice  to 
be  given  to  Mr.  Porter,  and  immediately 
thereafter,  and  before  the  same  Was  served 
on  Mr.  Porter;  issued  the  said  order  to  Bol- 
ster and  Schock.  It  appears  that  Bolster 
and  Schock  did  not  attempt  to  enter  upon 
their  duties  under  the  said  order  to  them  un- 
til after  service  of  the  said  application  and 
order  of  notice  had  been  made  on  Mr.  Porter, 
so- that  the  "proceeding  for  a  hearing"  was 
pending  at  all  times  while  they  were  exercis- 
ing any  care  or  control  of  the  plaintiff.  But 
the  argument  is  that  the  Said  order  for  care 
and  control  was  void,  for  the  reason  that  the 
proceeding  was  not  pending  at  the  moment 
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that  order  was  made;  service  on  Mr.  Potter 
not  then  having  been  made.  The  argument 
depends  on  the  case  of  Jencks'  v.  Phelps,  4 
Conn.  149,  and  the  several  cases  m  later  re- 
ports which  follow  that  one.  It  was  held  In 
that  case  that  an  "action"  was  not  commen- 
ced till  service  had  been  made  on  the  defend- 
ant It  was  said  by  Chief  Justice  Marshall, 
in  Cohens  v.  Virginia,  6  Wheat.  264,  407, 
that  an  action  or  suit  is  the'  prosecution  of 
some  demand  in  a  cotirt  of  Justice.  An  "ac- 
tion," then,  requires  two  parties,~one  who 
prosecutes  the  demand,  and  the  other  against 
whom  the  demand  is  prosecuted,— and  some- 
thing sought  to  be  obtained  by  the  former  Of 
the  latter.  In  this  sense  it  is  no  more  tlian 
Just  that  an  action  shall  not  be  deemed  to 
be  commenced,  so  as  to  affect  the  defendant, 
until  service  has  been  made  upon  him.  This 
is  what  was  done  in  Jencks  v;  Phelps.  It 
seems  to  us  that  the  proceeding  before  the 
court  of  probate  In  the  district  of 'Stamford 
on  the  18th  day  of  December,  1993,  was  not 
an  "action,"  in  the  sense  in  which  that  word 
was  there  used,  and  that  the  rule  of  Jencks 
v.  Phelps  does  not  apply.  There  were  no 
parties;  there  was  no  demand,— nothing 
sought  to  be  recovered  by  one  against  an- 
other. It  is  obvious  that  the  definition  of 
an  "action"  given  by  Chief  Justice  Marshall 
does  not  include,  and  was  not  intended  to  in- 
clude, proceedings  or  actions  in  rem,  nor  pro- 
ceedings in  the  nature  of  an  inquest  of  office, 
and  other  like  proceedings.  By  the  said  act 
of  1889  the  judge  of  probate  Is  made  an 
agent  of  the  law  to  decide  whether  or  not  a 
person  complained  of  was  insane  and  ought 
to  be  committed  to  tftt  asylum.  The  Judge 
was  to  act  on  the  complaint  in  writing  of  any 
person;  but  the  person  complaining  did  not 
thereby  become  a  party  to  the  proceeding. 
The  statute  requires  the  Judge  of  probate  to 
give  notice  of  the  time  and  place  of  hearing 
to  the  parry  complaining, 'as  muclras  it  does 
to  the  parry  complained  of.  At  no  time  in 
the  progress  of  the1  Inquiry  la  there"  any  ''ac- 
tion" pending  In  the  court,' nor  are  there  any 
"parties,"  in  the  sense  that  these  words  are 
used  in  the  case  of  Jencks  V.  Phelps.  The 
proceeding  was  the  inquiry  by  th*  court  as 
to  the  sanity  or  insanity  of  the  person  com- 
plained of.  It  was  an  Inquest  of  Insanity. 
It  was  In  the  nature  of  a  police  regulation, 
for  the  care  and"  restraint  of  a  person  Insane, 
or  supposed  to  be' insane.  The  proceeding 
was  commenced  when  the  court  received  the 
written  complaint.  So  far  as  the  court  of 
probate  was  concerned,  the  proceeding  was 
then  pending.  Any  proceeding  once  com- 
menced in  any  court  in  the  regular  way  is 
pending  in  the  court  until  it  is  in  some  way 
terminated.  Webst.  Diet.  Until  it  is  ter- 
minated the  proceeding  is  in  suspense;  it  is 
depending.  iWentworth  r.  Farmlngttra,  48 
N.  H.  207:  Littlefleld  v.  Canal  Co.,  8  Cliff. 
871,  Fed.  Cas.  No.  8,400.  Our  own'  case  of 
Huntington  v.  McMahon,  48  Conn.  174, 
shows  clearly  what  the  term  "pending"  means 
89A.-12 


when  applied  to  a  court  Complaint  had 
been  made  to  a  Justice  of  the  peace  in  the 
town  of  Winchester  for  the  condemnation  of 
certain  liquors.  The  liquors  had  been  seized, 
notice  was  given,  and  a  hearing  was  had  be- 
fore the  Justice,  at  which  certain  parties  ap- 
peared who  claimed  to  be  the  owners  of  the 
liquors.  The  justice  condemned  the  liquors 
to  be  destroyed.  The  owners  took  an  ap- 
peal to  the  district  court,  and  the  liquors 
were  committed  to  the  keeping  of  a  person 
named  by  the  Justice.  The  next  day,  or 
within  a  day  or  two,  the  owners  brought  a 
replevin  for  the  liquors,  and  took  them  out 
of  the  possession  of  the  person  so  named  as 
the  keeper.  The  case  cited  was  an, applica- 
tion to  the  said  district  court  by  the  state's 
attorney  that  all  the  persons  concerned  In 
the  action  for  Teplevln  be  punished  for  con- 
tempt of  that  court.  On  the  beating  of  the 
contempt  proceedings,  one  claim  made  by 
the  parties  was  that  there  could  be  no  con- 
tempt of  the'  district  court,  for  the  reason 
that  the  appeal  was  not  pending  in  that' court 
at  the  time  the  replevin  was  served.  •  This 
court  held  that  the  appeal  was  pending  in 
the  district  court  as  soon  as  the  appeal  was 
regularly  taken  from  and  allowed  by  the  Jus- 
tice court, '  although  it  was  long  before  the 
return  day  to  the  district  court,  and  although 
It  appeared  that  the  appeal  papers  had  not 
been  filed  with  the  clerk  of  that  court,  and 
that  they  had  not  even  been  made  out  by 
the  Justice,  and  that  the  bringing  and  serv- 
ing of  replevin  was  a  contempt  of  the  dis- 
trict court.  We  are  of  the  opinion  that  the 
proceeding  for  a  hearing  was  pending  at  the 
time  the  order  to  Bolster  and  Schock  was  Is- 
sued. 

The  plaintiff  argues1  'that  the  order  given 
by  the  Judge  of  probate  to  Bolster  and 
Schock  was  void  on  Its  face,  and  cites  large- 
ly from  authorities  to  sustain  his  claims.  We 
are  not  able  to  agree  with  the  plaintiff.  It 
seems  to  us  that  h4  misjudges  the  character 
of  that  order.  It  is  not  a  judgment.  It  is  a 
temporary  order,  provisional,  Issued  only  as 
&  precaution  to  provide'  against  an  emergen- 
cy deemed  •  liable  to  arise,— an  order  in  its 
nature  Interlocutory,  rather  than  final.  It  Is 
a  part  of  the  procedure,  and  does  not  enter 
into  the  Judgment  or  decree.  It  is  not  an 
adjudication.  It  Is  true  that  this  order  does 
not  recite  the  affidavit  of  Dr.  Geib,  nor  does 
it  recite  the  fact  that  proceedings  for  a  hear- 
ing as  to  the  sanity  of  Mr.  Porter  were  then 
pending.  But  the  superior  court  could  not 
shut  from  its  eyes,  nor  can  this  court,  the 
fact,  which  the  record  of  the  probate  court 
discloses,  that  that  court  had  that  affidavit 
before  it  at  the  time  this  order  was  issued, 
and  acted  on  ft,  nor  that  the  proceedings  for 
the  hearing  were  at  that  time  actually  pend- 
ing. To  be  sure,  the  order  committed  the 
plaintiff  to  the  care  and  custody  of  the  per- 
sons named;  but  it  was  not  an  order  of  com- 
mitment lh'  execution,  and  therefore  was  not 
to  be  construed  with  the  same  strictness  as 
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are  final  orders.  Bex  v.  Gourlay,  7  Barn.  & 
C.  069.  It  was  not  void.  In  the  case  of 
Van  Wormer  v.  Mayor,  etc.,  15  Wend.  262, 
an  order  was  made  by  the  board  of  health  of 
that  city  declaring  certain  premises  to  be  a 
nuisance,  and  ordering  the  same  to  be  abat- 
ed, because  of  the  Asiatic  cholera  then  pre- 
vailing In  the  city;  and  thereupon  the  may- 
or pulled  the  house  down.  The  order  was 
sustained,  although  it  did  not  appear  that  it 
had  ever  been  reduced  to  writing,  or  record- 
ed, except  by  way  of  recital  in  an  ordinance 
by  the  board. 

During  the  trial  the  plaintiff  offered  evi- 
dence of  certain  acts  done  by  one  Thorns, 
on  the  ground  that  Thorns  had  been  deput- 
ed by  Bolster  to  do  those  acts.  The  defend- 
ants objected  to  this  evidence,  for  the  rea- 
son that  the  complaint  did  not  charge  the 
defendants  with  doing  anything  by  their 
agent  The  court  sustained  the  objection. 
This  ruling  was  In  accordance  with  the  rules 
established  under  the  practice  act  Prac 
Book,  p.  14,  rule  3,  §  1. 

The  Reverend  Mr.  Scoville  testified  that 
the  plaintiff,  within  a  year  next  before  he 
was  placed  in  custody,  read  a  paper  on  John 
Calvin  before  a  literary  club  in  the  city  of 
Stamford,  and  that  the  paper  "was  consider- 
ed by  the  members  of  the  club  as  one  of  the 
strongest  papers  they  had  had."  The  de- 
fendants asked  that  this  evidence  be  strick- 
en out.  The  court  so  ordered.  We  think 
the  evidence  was  rightly  stricken  out  It 
was  hearsay. 

Mr.  Merritt  testified  concerning  his  action 
in  making  the  complaint  to  the  probate  court, 
and  in  reply  to  a  question  by  Mr.  Fessenden, 
who  was  his  counsel  in  this  action,  said:  "I 
laid  the  facts  before  you,  as  my  counsel,  and 
before  Dr.  Geib,  at  your  suggestion,  as  a  com- 
jpetent  medical  man,  and  as  the  family  phy- 
sician. Since  that  time  I  have  done  abso- 
lutely nothing,  except  as  you  directed  me. 
I  have  been  a  mere  Instrument  since  that. 
In  fact,  I  was  a  mere  instrument  before." 
Mr.  Fessenden  then  asked  this  question: 
"Did  you,  In  any  way,  directly  or  Indirectly, 
Instruct  me  as  to  the  course  of  procedure,  or 
any  step  I  have  taken  In  it  or  any  advice 
of  counsel  I  have  given  in  the  matter?"  The 
plaintiff  objected  to  this  question,  but  the 
court  admitted  It  and  the  witness  answered: 
"I  never  did."  This  evidence  was  admissi- 
ble. Mr.  Merritt  was  charged  with  acting 
maliciously  in  making  this  complaint  to  the 
probate  court.  He  had  the  right  to  show 
that  he  acted  on  the  advice  of  counsel. 

Counsel  for  the  plaintiff  asked  of  an  expert 
witness,  one  Dr.  Cowles,  a  hypothetical  ques- 
tion. It  was  conceded,  and  the  fact  was  bo, 
that  it  involved  assumptions  concerning  which 
no  evidence  whatever  had  been  offered.  The 
court  excluded  the  question  for  the  reason 
that  a  foundation  for  it  had  not  been  laid; 
and,  upon  the  offer  of  counsel  to  subsequently 
present  such  evidence,  the  court  decided  not 
to  admit  the  question  until  the  basis  for  It 


had  been  laid.  This  ruling  was  no  more 
than  an  exercise  by  the  court  of  its  discretion 
as  to  the  order  in  which  evidence  should  be 
put  in.     It  Is  not  a  ground  of  error. 

One  part  of  the  defendants'  answer  is  a 
discharge  of  all  the  causes  of  action  alleged 
in  the  complaint  by  the  agreement  of  the  par- 
ties. This  defense  sets  up  the  agreement 
called  the  "Family  Agreement"  After  stat- 
ing the  purpose  for  which  that  agreement 
was  entered  into,  its  execution  and  delivery, 
and  setting  It  forth  in  full  as  a  part  of  the 
defense  by  making  It  an  exhibit,  and  alleging 
that  the  defendants  had  fully  kept  and  per- 
formed all  their  part  of  said  agreement  this 
defense  concludes  In  this  way:  "And  the  de- 
fendants say,  upon  the  facts  aforesaid,  that 
by  said  agreement  and  the  proceedings 
thereunder,  and  by  the  performance  by  the 
defendants  of  the  provisions  and  conditions 
thereof  on  their  part  to  be  performed,  and 
by  said  acts  of  the  defendants,  the  subject- 
matter  of  the  present  suit  and  the  plaintiff's 
claims  or  alleged  rights  of  action  described  in 
plaintiff's  complaint  and  all  of  the  controver- 
sies, questions,  and  claims  between  the  plain- 
tiff and  the  defendants,  were  fully  and  finally 
adjusted,  settled,  satisfied,  and  ended."  'ibe 
plaintiff,  in  his  reply,  admits  the  execution 
and  delivery  of  the  said  agreement  and  sub- 
stantially admits  the  performance  by  the  de- 
fendants of  their  part  thereof,  but  asserts 
that  "the  execution  of  the  said  paper  by  the 
plaintiff  was  procured,  induced,  and  com- 
pelled under  the  circumstances  and  by  the 
false  Imprisonment  and  duress  set  forth  in 
the  various  paragraphs  of  the  complaint,  and 
by  the  conspiracy,  malicious  arrest  fraud, 
and  duress  therein  stated."  To  this  replica- 
tion the  defendants  rejoined  by  a  denial.  The 
Issue  so  formed,  as  were  all  the  other  issues 
in  the  case,  was  found  In  favor  of  the  de- 
fendants. The  finding  of  facts  on  this  part 
of  the  case  is  as  explicit  and  clear  as  lan- 
guage can  make  it  The  court  says:  "It  was 
understood,  Intended,  and  agreed  by  all  the 
parties  to  said  negotiation  and  settlement 
and  to  the  said  family  agreement  that  the 
same  should  accomplish  a  full  and  final  set- 
tlement and  adjustment  of  all  the  existing 
claims,  questions,  and  differences  between  the 
parties  thereto,  and  of  all  the  legal  proceed- 
ings then  pending,  and  the  subject-matter 
,  thereof,  and  of  all  the  matters  arising  out  of 
the  proceedings  instituted  by  Mr.  Merritt,— 
the  said  complaint  and  application  made  to 
the  judge  of  probate  on  the  18th  day  of  De- 
cember, 1893,— In  favor  of  or  against  what- 
ever party,  and  including  all  the  matters  cov- 
ered by  the  plaintiff's  complaint,  all  of  which 
antedated  the  said  settlement."  We  are  not 
able  to  see  why  this  finding  of  the  Issue  and 
of  the  facts  is  not  a  complete  and  absolute 
bar  to  the  plaintiff's  entire  action.  Had  he 
desired  to  make  the  claim  that  the  "family 
agreement"  did  not  of  Itself  operate  to  bar 
his  action,  because  its  terms  do  not  warrant 
such  a  construction,  and  that  the  alleged  ln- 
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tention  that  It  should  so  operate  was  un- 
availing, because  not  so  expressed  la  it,  he 
should  have  demurred.  So  far  as  the  plea  of 
duress  Is  concerned,  the  plaintiff  was  never 
In  such  a  situation  that  It  was  legally  Impos- 
sible for  him  to  make  an  agreement  which 
would  be  binding  on  him.  All  those  circum- 
stances with  which  he  was  surrounded,  so 
graphically  and  impressively  set  forth  by  his 
counsel  In  their  brief,  which  constitute  the 
duress  and  Imprisonment  complained  of,  and 
which  would  be  likely  to  affect  his  freedom 
of  action,  were  for  the  consideration  of  the 
trial  court  From  the  finding  of  facts  we 
know  that  the  trial  court  did  consider  them, 
and,  having  so  considered  them,  has  found 
that  "said  family  agreement  was  executed 
by  the  plaintiff  freely  and  voluntarily,  and 
under  the  advice  of  his  friends  and  counsel, 
and  without  any  influence  having  been 
brought  to  bear  upon  him  by  any  person  or 
persons,  save  only  his  friends  and  counsel, 
who,  acting  solely  in  his  Interests,  advised 
and  urged  him  to  Its  execution."  It  seems 
to  us  that  the  plaintiff  is  bound  by  the  family 
agreement;  that  he  ought  to  keep  It,  and 
that  he  has  no  right  of  action  for  anything 
alleged  In  the  present  complaint  lhere  la 
no  error.    The  other  judges  concurred. 


(70  Conn.  296) 

KASHMAN  v.  PARSONS. 

(Supreme  Court  of  Errors  of  Connecticut    Jan. 

21,  1898.) 

Ejectment  —  Bw  Judicata— Identity  of  Issues 

— Special  Findings— Pleading— Appeal 

— Review— Boundaries. 

1.  In  ejectment  for  a  small  piece  of  land 
claimed  to  be  a  part  of  a  conveyance  by  de- 
fendant to  plaintiff,  the  record  of  a  former  judg- 
ment showing  a 'finding  adverse  to  defendant 
on  an  issue  of  mutual  mistake  in  the  description 
in  the  deed,  is  admissible  in  support  of  a  de- 
nial that  plaintiff  knew  that  the  land  in  ques- 
tion was  not  Intended  to  be  included  in  the 
conveyance. 

2.  Where  a  reply  alleged  that  in  a  former  suit, 
involving  the  same  BUbject-matter,  defendant 
filed  a  cross  complaint  and  a  request  for  a  find- 
ing of  facts,  embracing  all  averments  of  fact 
contained  in  her  answer,  which  allegation  was 
denied  by  the  rejoinder,  plaintiff  might  intro- 
duce a  copy  of  the  request  irrespective  of 
whether  the  former  proceedings  resulted  in  a 
judgment  conclusive  of  the  controversy  after- 
wards presented;  the  issue  being  whether  such 
request  was  made. 

3.  In  an  action  of  ejectment  evidence  that 
certain  fences  were  a  boundary  or  monument 
is  properly  excluded,  where  they  are  not  refer- 
red to  in  the  deed. 

4.  In  an  action  of  ejectment  an  objection  to 
evidence  that  certain  fences  were  a  boundary 
or  monument  on  the  ground  that  it  might  have 
been  litigated  in  a  former  action,  is  untenable, 
where  the  issue  in  the  former  action  was  a 
mistake  in  the  deed  of  conveyance,  and,  in  the 
second  action,  estoppel  of  plaintiff  to  assert  ti- 
tle. 

5.  It  is  error  to  refuse  to  permit  defendant  in 
ejectment  to  show  that  plaintiff  is  estopped 
from  asserting  title  on  the  ground  that  such 
question  might  have  been  adjudicated  in  a 
former  action  of  ejectment,  wherein  defendant 
bad  a  perfect  defense  on  the  ground  that  the 


legal  title  rested  in  her, -and  wherein  she  also 
pleaded  mutual  mistake  in  the  deed. 

6.  A  special  finding  in  an  equitable  action, 
distinct  from  the  judgment,  and  made  to  facili- 
tate the  taking  of  an  appeal,  is  not  conclusive 
in  any  collateral  suit  except  so  far  as  resort 
may  be  had  to  It  to  explain  the  scope  of  the 
judgment. 

7.  Questions  not  raised  by  the  pleadings  will 
not  be  considered  on  appeal. 

Appeal  from  city  court  of  Hartford;  Leon- 
ard Morse,  Recorder. 

Ejectment  by  Isaac  Kashman  against  Bet- 
sey M.  Parsons.  From  a  verdict  for  plaintiff, 
defendant  appeals.     Reversed. 

The  following  facts  appeared  from  the  find- 
ing: In  1896  the  plaintiff  brought  a  former 
action  of  ejectment  against  the  defendant  In 
the  same  city  court,  respecting  the  same  land. 
The  parcel  In  controversy  was  situated  in 
Hartford,  and  was  a  narrow,  triangular  piece, 
running  to  a  point  on  Main  street.  To  that 
action  a  general  denial  was  pleaded,  and  a 
cross  complaint  was  also  filed.  In  the  latter 
the  defendant  alleged  that  In  1894  she  owned 
a  house  on  the  corner  of  Main  and  Canton 
streets,  the  lot  being  bounded  west  60  feet 
more  or  less,  on  Main  street  north  on  Canton 
street  147  feet  more  or  less,  and  wholly  sur- 
rounded by  a  substantial  fence;  that  she  al- 
so owned  the  adjoining  land  on  the  south  and 
east;  that  she  employed  a  broker  to  sell  the 
house  lot  as  fenced  In;  that  the  defendant 
bought  it;  that  the  deed,  by  mistake  of  the 
scrivener,  was  so  drawn  as  to  describe  the 
lot  conveyed  as  60  feet  wide  in  the  rear,  and 
147  feet  deep  on  each  side,  whereas  in  truth 
the  lot  so  fenced  In  was  only  about  64  feet 
wide  In  the  rear;  that  the  defendant  relying 
on  the  accuracy  of  the  scrivener  and  her  bro- 
ker's representation  that  the  description  was 
correct  executed  the  deed  without  reading  it 
or  knowing  of  the  mistake;  that  the  deed 
was  thus  made,  by  a  mutual  mistake  of  both 
parties,  to  Include  the  triangular  parcel  now 
demanded;  and  that  she  first  discovered  the 
mistake  in  December,  1896,  and  then  request- 
ed the  plaintiff  to  correct  It,  which  he  de- 
clined. The  prayer  was  for  a  reformation  of 
the  deed,  and  damages.  The  plaintiff  answer- 
ed, denying  any  mistake.  The  cross  com- 
plaint was  tried  separately,  in  March,  1896, 
and  dismissed.  The  court  in  the-  judgment 
filed,  found  the  issue  for  the  original  plain- 
tiff, and  "that  there  was  no  mutual  mistake 
in  the  description  and  boundary  of  the  land 
conveyed  by  said  deed  mentioned  in  the  com- 
plaint; and  further  found  that  the  allegations 
of  the  defendant  Betsey  M.  Parsons,  and  con- 
tamed  hi  said  cross  complaint  that  there  was 
a  mutual  mistake  In  the  description  and 
boundary  of  the  land  conveyed  by  Bald  deed, 
are  not  true  in  fact"  A  special  finding  of 
facts  was  also  filed  for  purposes  of  an  appeal. 
In  this  the  following  facts,  among  others, 
were  stated:  The  bouse  lot  was  fenced  in  at 
the  date  of  the  bargain  for  the  sale  and  of 
the  deed,  which  was  in  1894.  The  difference 
In  width  between  the  front  and  rear  was  not 


Digitized  by 


Google 


iao 


88  ATLANTIC  REPORTER. 


(Conn. 


strikingly  apparent,  owing  to  a  long  shed  near 
the  east  line.  The  broker  told  the  plaintiff 
that  the  corner  lot  for  which  he  was  bargain- 
ing was  60  feet  wide  and  147  feet  deep.  The 
fences  were  never  alluded  to.  The  plaintiff 
knew  that  the  defendant  owned  the  land  ad- 
joining the  corner  lot  on  the  south.  A  mort- 
gage back  was  given  for  part  of  the  price,  and 
followed  the  deed  In  describing  the  bounds. 
Both  conveyances  were  read  over  to  the  de- 
fendant, and  she  knew  the  deeds  gave  the 
plaintiff  a  width  of  60  feet  In  the  rear.  Soon 
after  his  purchase,  the  plaintiff  rebuilt  the 
rear  fence  from  a  distance  of  60  feet  from 
Canton  street,  and  the  defendant,  at  his  re- 
quest, paid  half  of  the  bill.  Afterwards,  in 
October,  1895,  he  employed  an  architect  to  pre- 
pare plans  for  a  building  to  be  put  up  on  his 
lot,  and  measurements  were  made,  which  first 
showed  him  that  the  lot  as  fenced  was  only 

53  or  64  feet  wide  In  the  rear.  He  did  not 
then  know,  however,  that  the  defendant 
claimed  that  she  had  only  meant  to  convey  to 
him  the  lot  as  fenced  in.  In  November,  1895, 
the  defendant  began  to  put  up  a  barn  In  the 
rear  of  her  lot  on  the  south.  The  barn  reach- 
ed to  within  57  or  58  feet  of  Canton  street 
The  plaintiff,  within  a  reasonable  time,  sent 
her  a  written  notice  that  she  was  encroach- 
ing on  his  premises,  and  also  told  the  builder 
the  same  thing;  but  she  replied  that  he  owned 
nothing  south  of  the  fence.  In  June,  1896, 
the  original  cause  came  on  for  trial  upon  the 
plea  of  a  general  denial,  and  the  defendant  set 
up  her  mortgage  title,  which  was  still  out- 
standing, and  obtained  judgment  on  that  issue. 
Subsequently  the  plaintiff,  having  paid  up  the 
mortgage,  and  obtained  a  release  thereof  from 
the  defendant,  brought  the  present  action. 
The  answer  was,  first,  a  general  denial,  and 
then  a  second  defense  of  estoppel.  This  al- 
leged that  the  defendant  sold  the  plaintiff  only 
the  lot  as  fenced  in;  that  at  the  time  of  her 
conveyance  she  claimed  the  triangular  parcel 
now  demanded  as  part  of  her  home  lot  on  the 
south  of  the  premises  conveyed,  which  the 
plaintiff  well  knew;  that  in  October,  1895, 
he  well  knew  that  his  rear  boundary  was  only 

54  feet  wide;  that  in  November,  1893,  she  be- 
gan to  erect  a  barn,  partly  on  the  triangular 
parcel,  and  finished  it  in  December;  that  the 
plaintiff  during  all  this  time  resided  on  Canton 
street,  within  50  feet  of  the  barn,  and  In  plain 
view  of  it;  that  he  passed  it,  and  saw  It  many 
times  each  day,  but  that  he  never  intimated 
to  the  workmen  or  the  defendant,  that  the 
barn  was  on  his  land.  A  reply  was  filed,  con- 
taining—First, a  denial  of  most  of  the  defend- 
ant's averments;  and,  second,  such  a  denial, 
together  with  a  claim  of  res  adjudicate  based 
upon  the  judgment  on  the  cross  complaint  In 
the  former  action,  and  alleging  that  in  that 
complaint  and  a  request  she  filed  for  a  find- 
ing of  facts  upon  the  hearing  thereon  every 
fact  now  set  Tip  in  her  answer  was  made  the 
•subject  of  a  claim  for  relief.  The  defendant 
rejoined,  admitting  the  filing  of  the  cross  com- 
plaint In  the  former  action,  denying  the  other 


allegations  in  the  second  part  of  the  reply,  and 
averring  that  the  only  ground  of  relief  set 
up  In  the  cross  complaint  was  a  mutual  mis- 
take entitling  her  to  a  reformation  of  the 
deed.  The  plaintiff  surrejoined  by  a  denial. 
Upon  the  trial  the  plaintiff  introduced  the 
deed,  mortgage,  and  release  of  mortgage,  and 
proof  of  the  disseisin.  He  also  offered  the 
record  of  the  former  action,  claiming  that  it 
was  material  to,  and  decisive  of,  the  issues  on 
trial.  The  defendant  objected  on  the  ground 
that  it  was  not  material,  that  the  Issues  in  the 
two  actions  were  different,  and  that  the  final 
judgment  in  the  former  action  was  In  her  fa- 
vor. The  court  admitted  the  evidence.  The 
plaintiff  then  offered  in  .evidence  a  request  for 
a  finding  of  facts  filed  in  the  former  action 
upon  the  ground  that  such  request  was  a  part 
of  the  record,  and  contained  relevant  admis- 
sions on  the  part  of  the  defendant  as  to  the 
matters  set  up  in  the  amended  answer  in  this 
case,  which  matters  were,  or  might  have  been, 
litigated  and  decided  in  said  former  action. 
To  the  admission  of  this  evidence  the  defend- 
ant objected  on  the  grounds  above  stated,  and 
upon  the  ground  that  such  request  was  not  a 
part  of  the  record  in  said  former  action;  but 
the  court  overruled  said  objection,  and  admit- 
ted the  evidence.  The  defendant  claimed  that 
the  land  described  in  the  deed  was  bounded 
on  two  sides  by  streets,  and  on  the  other  two 
sides  by  land  of  the  defendant;  that  the  for- 
mer land  was  separated  from  the  latter  land 
by  well-defined  fences  so  clearly  and  distinct- 
ly as  to  make  such  fences  a  boundary  or  mon- 
ument which  should  be  or  might  be  consid- 
ered by  the  jury  as  more  reliable  than  the 
distances  stated  In  said  deed,  and  offered  evi- 
dence in  support  of  such  claim.  To  this  evi- 
dence the  plaintiff  objected  on  the  ground  that 
the  matter  of  snch  boundary,  monument,  and 
distances  had  been,  or  might  have  been,  liti- 
gated and  decided  In  said  former  action,  and 
on  the  ground  that  it  appeared  from  the  plead- 
ings relating  to  and  constituting  said  cross 
complaint,  and  the  judgment  and  finding 
thereon  .in  said  former  action,  that  the  court 
had  therein  decided  that  the  land  in  question 
had  been  Included  in  said  deed.  The  court 
sustained  the  objection  of  the  plaintiff,,  and 
rejected  the  evidence.  The  defendant  then  of- 
fered evidence  to  prove  that  the  plaintiff  lived 
near  the  premises  in  question,  and  that  in  No- 
vember and  December,  1895,  he  knew  that 
said  barn  was  In  process  of  erection  on  the 
land  In  question,  and  other  matters  relating  to 
the  erection  of  said  barn.  The  plaintiff  ob- 
jected on  the  ground  that  the  matters  claim- 
ed to  be  evidenced  thereby  were,  or  might 
have  been,  litigated  and  decided  In  said  for- 
mer action.  The  court  sustained  the  objec- 
tion, and  excluded  the  evidence.  The  defend- 
ant offered  no  evidence  as  to  disseisin,  nor  any 
further  evidence.  The  court  then  submitted 
the  cause  to  the  jury,  with  Instructions  to  re- 
turn a  verdict  for  the  plaintiff,  which  they  ac- 
cordingly did,  assessing  his  damages  at  one 
dollar. 
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Charles  B.  Perkins  and  Timothy  E.  Steele, 
for  appellant  Lewis  K.  Stanton  and  Hugh 
O'FIaherty,  for  appellee, 

BALDWIN,  J.  (after  stating  the  facts). 
The  cross  complaint  in  the  first  action  of 
ejectment  was  based  upon  a  claim  of  a  mu- 
tual mistake.  It  set  up  that  neither  party 
supposed  at  the  time  that  the  land  bargained 
for  Included  the  triangular  parcel  now  In 
dispute,  or  that  the  deed  embraced  it  In  its 
terms  of  descriptiOB.  These  allegations  were 
put  In  issue,  and  the  Issues  found  for  the 
present  plaintiff.  In  the  present  action  the 
defendant's  second  defense  is. rested  on  estop- 
pel, and  in  its  support  she  pleads  that  she 
claimed  this  parcel  as  hers  at  the  time  of 
the  conveyance,  which  the  plaintiff  well 
knew,  and  that  all  she  sold  him  was  the  lot 
as  then  fenced  In.  These  averments  were 
denied,  and  the  record  of  the  former  Judg- 
ment was  admissible  and  conclusive  In  sup- 
port of  this  denial.  Rules  under  the  prac- 
tice act  (Practice  Book,  p.  17,  rule  4,  §  12). 
It  showed  a  finding  adverse  to  the  defendant 
on  a  point  put  directly  in  Issue,  and  material 
both  In  that  action  and  in  this,— In  that,  be* 
cause  what  each  party  supposed  to  be  the 
subject  of  the  sale  at  the  time  of  the  trans- 
action bore  Immediately  upon  the  question  of 
mistake;  in  this,  because  the  knowledge  and 
supposition  of  the  defendant  at  that  time 
tended  to  show  what  his  knowledge  and  sup- 
position was  later,  when  his  omission  to  ob- 
ject to  the  erection  of  the  barn  was  set  up 
as  a  ground  of  estoppel.  The  second  part 
of  the  reply,  after  setting  up  the  institution 
of  the  defendant's  cross  complaint,  proceeds 
to  aver  that  she  "afterwards  in  said  cause 
filed  also  a  certain  request  for  a  finding  of 
facts  In  the  cause.  In  said  cross  complaint 
and  request  for  finding  of  facts  She  set  up 
each  and  every  averment  of  fact  which  is 
now  contained  in  her  amended  answer,  and 
claimed  relief  therefor."  The  averments 
quoted  were  denied  by  the  rejoinder,  and  the 
plaintiff  had  a  right  in  support  of  them  to 
Introduce  a  copy  of  the  request  for  a  finding, 
irrespective  of  the  question  whether  the  pro- 
ceedings' in  which  It  was  filed  did  or 'did  not 
result  In  a  Judgment  conclusive  of  the  con- 
troversy presented  in  the  suit  on  trial.  Ad- 
ams v.  Way,  32  Conn.  100.  It  Is  true  that 
such  a  request  constitutes  no  part  of  the  rec- 
ord of  a  cause,  except  upon  an  appeal  from 
the  judgment  founded  on  exceptions  to 
which  it  is  relevant;  but  it  may  contain  state- 
ments' which  will  be  receivable  In  a  subse- 
quent action  as  admissions  by  the  party  in 
whose'  behalf  they  were  prepared.  Wheth- 
er there  were  such  admissions  In  this  particu- 
lar request  was  a  matter  which  had  not  been 
put  In  issue  by  the  pleadings;  whether  such  a 
request  was  ever 'filed  bad  been  put  in  issue. 

The  evidence  offered  to  show  that  the 
fences  were  a  boundary  or  monument  which 
me  -Jury  could  consider  as  sufllclent  to  con- 
trol the  distances  stated  in  the  deed  was 


properly  excluded.  The  monuments  which 
control  courses  and  distances  are  those  to 
which  the  conveyance  itself  refers.  A  refer- 
ence to  the  adjoining  land  of  the  grantor  a* 
a  boundary  cannot  be  treated  as  describing 
a  monument  Intended  to  control  the  dimen- 
sions stated  because  of  the  existence  of  a 
fence,  which  is  not  mentioned  in  the  deed. 

The  objection  taken  by  the  plaintiff  to  the 
introduction  of  this  evidence,  that  the  mat- 
ter was  or  might  have  been  litigated  in  the 
former  action,  was  untenable.  That  proceed- 
ing was  to  correct  a  mistake  in  the  deed 
under  which  the  plaintiff  claimed,  and  the 
only  mistake  alleged  was  the  description  of 
the  real  boundary  as  60  feet  long.  It  was 
not  contended  then,  as  it  is  now,  that  the 
deed  itself  was  consistent  with  the  defend- 
ant's claim  of  title.  But,  as  the  evidence 
was  incompetent  to  vary  the  written  con- 
tract, for  the  reason  already  stated,  the  rul- 
ing of  the  court  can  constitute  no  ground  of 
appeal. 

There  was  error  in  excluding  the  evidence 
offered  by  the  defendant  to  prove  the  estop- 
pel set  up  In  her  answer.  The  circumstan- 
ces and  conduct  of  the  plaintiff,  whieh  she 
sought  to  prove,  could  not  have  been  made 
the  subject  of  final  determination  with  re- 
spect to  this  question  of  estoppel  in  the  for- 
mer action.  They  were  material  there  only 
as  evidential  of  what  be  knew  or  supposed 
at  the  time  of  the  execution  of  the  deed. 
The  defendant's  claim  then  was  that  he  act- 
ed as  If  he  bad  understood  his  purchase  to 
be  limited  to  the  lot  as  fenced  In;  that  Is, 
as  If  the  deed  had  been  drawn  as  it  was  by 
mistake,  and  did  not  follow  the  terms  of 
their  bargain.  Her  claim  now  is  that,  not- 
withstanding he  did  not  share  her  mistake, 
but  understood  his  purchase  to  cover  the' 
parcel  in  dispute,  still,  by  his  subsequent  si- 
lence, under  circumstances  and  at  a  time 
calling  for  an  assertion  of  his  title,  he  so  far 
misled  her  as  to  preclude  him  from  a  recov- 
ery upon  it  in  this  action.  As  to  this  she 
had  a  right  to  be  heard  under  the  Issues 
closed.'  ■ 

The  special  finding  of  facts  under  the  cross 
complaint  Is  not  referred  td  in  the  Judgment 
rendered.  That  is  complete  in  Itself,  and 
sets  forth  upon  what  findings  it  Is  based.  A 
special  finding  In  an  equitable  action,  dis- 
tinct Worn  the  Judgment,  and  made,  as  was 
that  now  in  question,  to  facilitate  the  taking 
of  an  appeal,  has  no  conclusive  effect  upon 
the  parties  in  any  collateral  suit,  except  so 
far  as  resort  may  be  had  to  It  to  explain  the 
scope  of  the  Judgment,  where  that  is  doubt- 
ful upon  its  face,  by  showing  what  facts 
were  the  subject  of  Inquiry  and  adjudication. 
For  that  purpose  it  Is  the  best  evidence,  and 
takes  the  place  that  would  be  otherwise  oc- 
cupied by  a  witness.  The  Judgment  on  the 
cross  complaint  was  expressed  in  terms  that 
are  clear  and  definite.  Its  recitals  state  that 
all  the  Issues  were,  found  for  the  plaintiff 
and  that  there  was  no  mutual  mistake.    Tb» 
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Bipedal  finding  was  not  needed  to  explain  It, 
and  the  evidential  facts  which  it  sets  forth 
■pent  their  force  when  the  ultimate  facts 
were  determined,  upon  which  the  Judgment 
rests.  The  finding  would  not  have  been  ad- 
missible, even  as  tending  to  show  such  evi- 
dential facts  in  answer  to  the  evidence  which 
the  defendant  offered,  had  that  been  admit- 
ted. Much  less  could  it  avail  to  exclude  It 
altogether. 

The  plaintiff  contends  that  the  defense  of 
estoppel  was  one  of  which  the  defendant 
might  have  availed  herself  in  the  former 
suit,  and  therefore  cannot  now  be  made  the 
subject  of  litigation.  To  that  action  there 
was  a  perfect  defense  under  the  general  de- 
nial, namely,  that  the  legal  title  was  In  the 
defendant  by  virtue  of  a  deed  from  the  plain- 
tiff. She  had,  therefore,  no  occasion  to  set 
up  any  estoppel  in  bar;  nor  could  it  proper- 
ly nave  been  introduced  Into  her  cross  com- 
plaint If  the  deed  was  to  be  reformed, 
such  relief  could  only  be  granted  on  proof  of 
a  mutual  mistake  at  the  time  of  its  execu- 
tion. It  is  also  argued  that  the  defense  of 
estoppel  was  untenable,  because,  when  the 
defendant  built  her  barn,  she  held  the  legal 
title  to  the  ground  as  mortgagee,  and  could 
not  have  been  prevented  by  the  mortgagor, 
had  he  made  the  endeavor,  from  improving 
her  security  at  her  own  expense.  Neither 
this  question,  nor  that  of  the  sufficiency  of 
the  averments  of  the  second  defense  to  found 
an  estoppel,  was  raised  by  the  pleadings. 
The  defense  was  denied,  and  it  was  not  so 
manifestly  unsubstantial  or  immaterial  as 
to  warrant  the  court  in  refusing  to  listen  to 
any  evidence  of  what  had  been  alleged. 
There  is  error,  and  a  new  trial  la  ordered. 
The  other  Judges  concurred. 


(70  Conn.  174) 

SWEENEY  v.  PRATT  et  aL 

(Supreme  Court  of  Errors  of  Connecticut.    Jan. 

21,  1808.) 
Judombnt  —  Libs  —  Findino  or  Fact — Conclu- 
siveness— Series  of  Notes— Pi  ym  ent 
— Estoppel — Notice. 

1.  Under  Gen.  St  |  8034,  providing  that  a 
judgment  shall  only  be  a  lien  on  such  real  es- 
tate as  can  be  levied  oh  under  an  execution  on 
the  same  judgment,  no  lien  attaches  upon  land 
for  which  the  judgment  debtor  has  only  a  bond 
for  a  title,  and  has  no  equitable  right  to  have 
a  title. 

2.  A  finding  of  the  court  of  a  fact  from  evi- 
dence to  which  no  objection  was  made  is  con- 
clusive. 

3.  Where  the  owner  of  a  series  of  notes  re- 
ceives a  payment  thereon,  his  letter  to  the 
maker,  written  upon  receipt  of  the  payment, 
containing  an  Itemized  statement  of  the  man- 
ner of  application  of  the  money  to  the  various 
notes,  is  admissible,  as  evidence  of  the  applica- 
tion, against  the  maker  of  the  notes. 

4.  Where  the  payee  of  a  series  of  notes  se- 
cured by  mortgage,  who  is  also  the  payee  of 
another  note  by  the  same  maker,  applies  a 
payment  of  money  first  to  the  satisfaction  of 
the  one  note,  and  next  to  the  satisfaction  of  as 
many  in  the  series  as  the  amount  will  pay,  and 
sends  the  canceled  notes  to  the  maker's  agent. 


together  with  an  Itemised  statement  of  the 
manner  of  the  application  of  the  money,  the 
maker  cannot,  five  years  afterwards,  for  the 
first  time,  assert  that  the  money  was  not  ap- 
plied in  die  manner  agreed  upon  at  the  tune 
of  payment 

5.  Notice  to  an  attorney  of  the  manner  of 
compliance  with  a  contract  is  notice  to  the 
client. 

6.  Estoppel  by  conduct  is  not  created  where 
there  is  no  error  on  one  side,  and  no  fraud  or 
fault  on  the  Other. 

Appeal  from  district  court,  New  Haven 
county;   Albert  P.  Bradstreet,  Deputy  Judge. 

Bill  by  John  M.  Sweeney  against  David 
Pratt  and  others,  to  foreclose.  From  the 
Judgment  of  the  court,  all  parties  appeal. 
Affirmed. 

This  was  a  complaint  praying  for  the  fore- 
closure of  a  mortgage  on  a  certain  piece  of 
land  In  the  town  of  Naugatuck.  The  com- 
plaint alleged  that  on  the  1st  day  of  August 
1881,  the  defendants  D.  &  H.  Pratt  made  20 
of  their  promissory  notes,  each  for  the  sum 
of  $200,  payable  to  the  order  of  the  Cheshire 
Manufacturing  Company  (the  first  1,  bne 
year  from  the  date,  and  the  other  19,  one  each 
six  months  thereafter,  with  interest  at  the 
rate  of  5  per  cent,  per  annum,  payable  semi- 
annually, together  with  all  taxes  on  said 
notes  laid  against  said  manufacturing  com- 
pany, or  the  holders  of  the  notes);  that  said 
notes  were  secured  by  a  mortgage  of  the 
tract  of  land  sought  to  be  foreclosed;  that 
13  of  said  notes  had  been  paid  In  full,  and 
the  sum  of  $117.72  pn  the  fourteenth,  so  that 
there  was  unpaid,  in  whole  or  In  part,  7  of 
said  notes,  being  those  in  the  said  series  the 
last  payable,  and  amounting  in  the  whole 
to  the  sum  of  $1,282.28;  that  on  May  19, 
1892,  the  said  company  was  compelled  to 
pay,  and  did  pay,  the  sum  of  $70  taxes  on 
the  property  mortgaged,  and  which  had  been 
laid  against  the  said  D.  &  H.  Pratt;  that  on 
October  2, 1890,  the  said  manufacturing  com- 
pany duly  assigned  the  said  7  unpaid  notes, 
and  the  mortgage  securing  them,  to  the  plain- 
tiff; and  that  he  was  now  the  actual  and 
bona  fide  owner  and  holder  of  the  said  un- 
paid notes  and  said  mortgage.  The  com- 
plaint in  a  second  count  prayed  for  the  fore- 
closure of  a  judgment  lien  on  the  same  land. 
Curtis  Thompson,  of  Bridgeport  and  Cather- 
ine A.  Pratt,  of  Naugatuck,  were  made  par- 
ties defendant,  each  of  whom,  It  is  alleged, 
bad  acquired  some  interest  In  said  land, 
which  accrued  after  the  rights  of  the  plain- 
tiff. The  answer  of  D.  &  H.  Pratt  and  Cath- 
erine A.  Pratt  alleged  that  the  said  Pratts 
had,  in  the  land  on  which  the  judgment  lien 
was  placed,  at  the  date  thereof,  no  such  in- 
terest as  could  be  taken  or  affected  thereby: 
alleged,  also,  that  the  said  company  had  dis- 
charged D.  &  H.  Pratt  from  the  payment  of 
said  taxes,  and  that  16  of  said  notes  bad 
been  paid  in  full,  and  a  part  of  the  seven- 
teenth. The  answer  of  Curtis  Thompson  al 
leged  that  there  had  been  paid  the  sum  of 
$3,400  on  said  notes,  and  applied  in  payment 
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of  those  which  the  soonest  became  doe,  so 
that  there  was  at  that  date  due  only  the  sum 
of  $600  of  the'  whole  amount  of  the  said 
notes;  that  he  loaned  to  the  said  D.  &  H. 
Pratt  on  the  28th  day  of  May,  1891,  the  sum 
of  |670,  and  took  as  security  therefor  a  sec- 
ond mortgage  on  the  said  tract  of  land  now 
sought  to  be  foreclosed,  in  the  belief  that 
only  $600  was  due  on  the  principal  of  said 
20  notes;  and  that  he  had  no  knowledge  or 
suggestion  that  any  more  was  due.  The  trial 
court  denied  .the  prayer  of  the  plaintiff  for 
a  foreclosure  of  the  said  judgment  lien;  de- 
nied Idie  plaintiff's  claim  to  hare  a  foreclo- 
sure as  to  the  said  sum  of  $70;  found  that  7 
of  the  said  notes  were  unpaid,  In  whole  or 
in  part,  and  the  principal  sum  of  these  notes 
was  not,  by  their  terms,  due,  bat  that  there 
was  due  on  said  notes  the  sum  of  $315.22 
of  interest;  rendered  judgment  that,  unless 
the  defendants  paid  the  said  sum  so  doe, 
they  should  be  foreclosed  of  all  right  -to  re- 
deem the  said  premises.  From  this  Judgr 
ment,  both  parties  appealed.  The  facts  of 
the  case,  so  far  as  necessary,  are  stated  In 
the  opinion. 

EL  P.  Arvine  and  George  B.  Beers,  for 
plaintiff.  Curtis  Thompson  and  Edmund 
Zacher,  for  defendants. 

ANDREWS,  C.  J.  (after  stating  the  facts). 
We  think  that  the  trial  court  decided  correct- 
ly as  to  the  judgment  Hen.  At  the  time  that 
lien  was  placed  on  the  land  (May  28,  1890), 
the  said  J>.  &  H.  Pratt  had  no  interest  In 
the  land  which  could  have  been  levied  upon 
under  an  execution  on  that  judgment  Tbey 
had  only  a  bond  for  a  deed.  They  had  paid 
nothing  whatever  on  the  notes  mentioned  in 
the  bond.  They  bad  no  title  to  the  land. 
They  were  not  even  equitably  possessed  of 
any  right  to  have  a  title.  Gen.  St  I  3034; 
Beardsley  v.  Beecher,  47  Oonn.  408,  412; 
Loomis  v.  Knox,  60  Conn.  343,  22  Ati.  771; 
Hobbs  t.  Slmmonds,  61  Conn.  236,  28  Atl. 
962. 

The  trial  court  has,  in  effect,  found  that 
the  Cheshire  Manufacturing  Company  had 
discharged  the  said  D.  &  H.  Pratt  from  the 
payment  of  the  said  sum  of  $70  paid  for 
taxes;  and  this  finding  is  on  evidence  to 
which  no  objection  was  made.  We  think 
that  this  finding  was  conclusive. 

As  respects  the  20  notes  mentioned  in  the 
complaint  the  only  question  was  and  is,  how 
many  of  them  are  unpaid?  Are  there  7  un- 
paid? or  are  there  only  3  or  4?  As  to  these 
notes,  the  plaintiff  Is  the  assignee  of  the 
Cheshire  Manufacturing  Company.  He  has 
just  such  right  in  the  notes  and  in  the  mort- 
gage—neither greater  nor  less— as  that  com- 
pany would  have  If  It  was  the  plaintiff.  In- 
deed, to  ascertain  the  plaintiff's  rights  in  this 
case,  we  must  Inquire  what  rights  of  that 
company  were  conveyed  to  the  plaintiff  by  Its 
assignment  to  him.  There  Is  no  dalm  that 
he  has  parted  with  anything  since  he  became 


the  assignee.  The  right  so  assigned  to  the 
plaintiff  will  be  made  to  appear  by  an  exam- 
ination .of  the  several  transactions  which  have 
been  had  between  the  said  company  and  the 
said  D.  &  H.  Pratt,  and  they  are  as  follows: 
On  the  16th  day  of  August  1886,  the  said 
company  gave  to  the  said  Pratts  a  bond  for 
a  deed  of  the  land  now  in  question.  The  con- 
dition of  this  bond  was  that  the  said  Pratts 
should  pay  to  said  company  their  16  certain 
notes,  each  for  the  sum  of  $437.50,  amounting 
in  the  whole  to  $7,000,  and  payable  as  was 
therein  specified.    On  the  same  day  the  said 

D.  &  H.  Pratt  made  and  delivered  to  the 
said  company  8  other  notes,  each  for  the  sum 
of  $025,  amounting  in  the  whole  to  $5,000, 
and  secured  the  payment  of  said  last-men- 
tioned notes  by  a  chattel  mortgage  of  certain 
machinery  In  a  factory  then  occupied  by  the 
Pratts  in  Naugatuck.  On  the  said  series  of 
16  notes  the  said  Pratts  never  paid  anything, 
and  never  had,  and  were  never  entitled  to 
have,  a  deed,  by  virtue  of  the  said  bond  for  a 
deed.  In  1891  negotiations  were  had  be- 
tween the  said  company  and  the  Pratts  which 
resulted  in  a  compromise.  The  said  16  notes 
were  surrendered.  The  said  company  gave 
a  warranty  deed  of  the  land  to  the  Pratts. 
The  Pratts,  in  payment  therefor,  made  the 
said  20  notes  described  in  the  complaint  and 
secured  the  payment  thereof  by  the  mortgage 
now  In  suit  and  also  a  chattel  mortgage  on 
the  machinery  before  mentioned.  This  ma- 
chinery was  In  the  factory  on  the  land  mort- 
gaged.    On  the day  of ,  1802,  the 

factory  and  machinery  were  totally  destroyed 
by  fire,  and  some  dispute  arose  as  to  whom 
the  Insurance  money  should  be  paid  to.  On  the 
14th  day.  of  May  of  that  year,  at  a  meeting 
at  which  the  said  company  was  present  by 
Its  duly-appointed  officer,  and  its  attorney, 

E.  P.  Arvine,  Esq.,  and  at  which  the  said  D. 
&  H.  Pratt  were  present  with  their  attorney, 
N.  R.  Bronson,  Esq.,  an  agreement  was  en- 
tered into  and  executed  In  duplicate,  the  ma- 
terial parts  of  which  are  as  follows:  "This 
agreement  witnesseth:  That  whereas,  Bald 
Herbert  Pratt  and  David  Pratt  are  indebted 
to  said  Cheshire  Manufacturing  Company  In 
sundry  notes,  secured  by  mortgage  on  real 
and  personal  property  situated  In  said  Nauga- 
tuck; and  whereas,  a  certain  factory  situated 
in  said  Naugatuck,  being  a  portion  of  the 
real  estate  upon  which  the  said  Cheshire 
Mfg.  Co.  held  a  mortgage  securing  twenty  of 
said  notes,  was  consumed  by  fire,  and  a  por- 
tion of  the  machinery  likewise  mortgaged  to 
said  company  to  secure  notes  was  also  de- 
stroyed; and  whereas,  said  property  was  In- 
sured by. policies  payable  to  said  Cheshire 
Mfg.  Co.  as  their  Interest  mlgbt  appear,  and 
also  to.  the  said  Pratts;  and  whereas,  said 
losses  have  been  adjusted,  and  there  is  due 
pn  account  of  the  same  on  said  policies  the 
sum  of  three  thousand  four  hundred  dollars: 
Now,  therefore,  it  Is  agreed  that  said  three 
thousand  four  hundred  dollars  shall  be  Im- 
mediately paid  to  said  Cheshire  Mfg.  Oo„  to 
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be  thein  absolutely,  and  that  If,  wttMn  six 
months  from  date  hereof,  the  Bald  Pratts 
Khali  pay  to  aald  company  the  farther  sum 
of  six  hundred  dollars,  with  Interest  from 
date  to  date  of  payment,  said  company  shall 
deliver  to  said  Pratts,  or  to  any  person  by 
them  requested,  all  notes  which  it  now  holds 
against  said  Pratts,  and  which  shall  fully  dis- 
charge and  release  all  claims  under  said 
mortgages  securing  said  notes,  or  any  other 
claims  against  them,  or  shall  assign  and 
transfer  the  said  interests  and  said  claims 
against  said  Pratts,  and  any  securities  for 
said  claims,  to  any  person  or  persons  by  said 
Pratts  suggested;  and  that  if  said  Pratts 
Shall  fati  within  six  months  from  date  to  pay 
said  sum  of  six  hundred  dollars,  with  inter- 
est as  aforesaid,  all  the  notes  held  by  said 
Cheshire  Mfg.  Company  shall  be  payable  ac- 
cording to  their  tenor,  and  said  sum  of  three 
thousand  four  hundred  dollars  shall  be  ap- 
plied, as  on  the  date  of  Its  reception  by  said 
company,  In  discharge  of  the  notes  so  held 
by  Bald  company  as  aforesaid  that  snail  be 
then  due,  and  that  shall  soonest  become  due, 
so  far  as  said  money  shall  extend,  and  the 
notes  so  discharged  shall  be  regarded  as  paid 
on  the  date  of  the  payment  to  said  company 
of  said  thirty-four  hundred  dollars."  This 
agreement  was  dated  May  14,  1892,  and  was 
executed  by  all  aald  parties.  It  is  conceded 
and  la  found  that  the  said  Pratts  did  not, 
within  six  months  after  said  agreement,  pay, 
nor  hare  they  at  any  time  since  paid,  said 
sum  of  $600.  At  that  time  It  was  suppdsed 
that  the  sum  to  be  paid  on  the  insurance  poli- 
cies was  $3,400.  The  amount  in  fact  paid 
was  a  little  less,  viz.  $3,383.  At  this  time 
there  was  due  from  the  said  D.  &  H.  Pratt  to 
the  said  company  the  said  20  notes  mentioned 
in  the  complaint,  and  the  sum  of  $542.82  on 
the  last  note  of  the  said  series  of  8  notes', 
dated  on  the  6th  day  of  August,  18S6,  and  se- 
cured by  the  chattel  mortgage,— in  all,  21 
notes.  The  said  last-mentioned  note  was  not 
then  in  the  possession  of  the  said  company. 
It  Was  in  the  hands  of  its  agents,  Porter  Bros. 
&  Co.,  for  collection.  It  was  to  be  recalled 
from  said  agents  by  the  counsel  of  'the  said 
company.  The  trial  court  finds  that  It  was 
agreed  between  the  parties  that  the  amount 
due  by  said  note  should  be  paid  from  the  in- 
surance money,  and  the  balance  applied  to- 
wards said  20  notes  upon  those  first  to  be- 
come due,  and,  after  said  balance  had  paid  as 
many  notes  In  full  as  it  could,  the  remainder 
should  be  indorsed  on  the  note  next  to  be- 
come dne,  and  that  the  insurance  money  did 
pay  the  said  sum  of  $542.82,  and  13  of  the 
said  series  of  20  notes,  dated  August  1,  1881, 
in  full,  and  $117.72  to  be  applied  on  the  four- 
teenth of  said  notes.  A  few  days  after  the 
14th  of  May,  1892,  counsel  for  the  Cheshire 
Manufacturing  Company  recalled  the  said 
note  from  Porter  Bros.  &  Co.,  and  sent  it,  to- 
gether with  the  13  of  said  20  notes,  to  Mr.  N. 
It.  Bronson,  counsel  for  the  said  Pratts,  In  a 
tetter  as  follows? 


"New  Haven,  Conn.,  May  17th,  1892. 
"Messrs.  Terry  &  Bronson— Gentlemen:  In- 
closed you  will  find  the  New  York  note,  with 
statement  of  Porter  Bros.;  amount  due,  $542.82. 
We  have  received  from  the  insurance  compa- 
nies $3,383,  not  $3,400. 

$3,383  00 
less  642  82 

leaves  $2,840  18  towards  canceling  the  notes 

secured  by  real  estate;   that  is  to  say,  the  20 

notes. 

13    of    these    notes 

amount  to $2,600  00  $2,840  18 

Interest   to   May   14, 

•92,6%   122  46    less  2,722  72 

Total $2,722  46  $   117  72 

"Leaving  $117.72  to  be  indorsed  on  the  14th 
note.     I  send  the  old  note  and  the  13  secured 
by  mortgage  on  real  estate,  and  have  indorsed 
$117.72  on  the  14th  note. 
"Respectfully,  yours,  B.  P.  Arvine." 

This  letter,  with  the  notes  inclosed  was  re- 
ceived by  Mr.  Bronson,  and  by  him  made 
known  to  his  clients,  the  Pratts,  or  one  of 
them.  Neither  Mr.  Bronson  nor  either  of  the 
Pratts  made  any  objection  to  the  application 
of  said  Insurance  money  which  had  been  made 
by  the  Cheshire  Manufacturing  Company,  as  in- 
dicated in  said  letter,  till  the  trial  of  this  case, 
a  period  of  nearly  five  years.  On  the  21st 
day  of  July,  1892,  the  Cheshire  Manufacturing 
Company  released  the  chattel  mortgage  by 
which  the  said  series  of  8  notes  had  been  se- 
cured. Of  this  series,  the  said  $542.82  note 
was  the  last  No  payment,  either  of '  prin- 
cipal or  interest,  has  been  made  on  the  said 
7  notes-rthe  last  to  become  due  of  the  said 
series  of  20— Since  the  said  14th  day  bf  May, 
1892.  They  are  all  still  dne  and  unpaid.  And 
there  is  of  interest  dne  from  said  May  14, 
1892,  to  April  14,  1897,  the  sum  of  $815.22. 
The  said  Cheshire  Manufacturing  Company 
conveyed  all  its  interest  in  said  7  notes,  and 
In  the  mortgage  security  therefor,  on  the  3d 
day  of  October,  1898,  to  the  plaintiff,  who 
has  been  ever  since,  and  is  now,  the  owner  of 
the  same.  On  the  28th  day  of  May,  1894, 
the  defendant  Curtis  Thompson  loaned  to  tike 
said  D.  &  H.  Pratt  the  sum  of  $370,  and,  to 
secure  theft  note  therefor,  took  a  second  mort- 
gage on  said  land.  At  mat  time  Thompson 
examined  the  land  records.  The  Pratts  show* 
ed  him  the  said  agreement  of  May  14,  1892, 
and  represented  to  him  that  the  sum  of  $3,400 
had  been  paid  on  said  20  notes,  so  that  there 
was  then  due  on  the  said  notes,  and  secured 
by  the  prior  mortgage,  only  $600.  The  mort- 
gage to  Thompson  was  at  once  recorded.'  Up- 
on the  trial  the  defendant  offered  the  testi- 
mony of  the  said  David  Pratt  and  Herbert 
Pratt,  and  claimed  to'  have  proved  thereby  that 
It  was  the  intent  of  the  parties  to  the  said 
agreement  of  May  14,  1892,  not  to  have  any 
part  of  the  insurance  money  appIWd  In  pay- 
ment of  the  said  $542.82  note.  In  remit- 
tal of  this  testimony  the  plaintiff  offered  the 
letter  of  May  17,  1892,  and  in  connection 
therewith  the  >  testimony  that  since  said  letter 
was  received  the  Pratts  had  never  objected 
to  the  application  of  the  insuraiMnt  woae} 
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by  the  Cheshire  Manufacturing  Company  as 
was  therein  stated.  We  think  that  this  letter, 
with  the  evidence,  was  properly  admitted.  If 
the  Pratts  really  understood  that  the  said  note 
was  not  to  be  paid  out  of  the  Insurance  mon- 
ey, It  is  incredible  that  they  should  not  have 
so  stated  when  this  letter  came  to  Mr.  Bron- 
son.  Their  conduct  then  was  an  admission 
that  that  note  was  to  be  paid  out  of  that  mon- 
ey. And  In  this  respect  the  fact  that  the 
letter  was  shown  only  to  one  of  the  Pratts 
is  not  of  much  consequence.  Bronson  was 
the  attorney  of  both  to  this  agreement.  His 
knowledge  of  the  application  of  the  money 
made  hy  the  Cheshire  Manufacturing  Com- 
pany was  the  knowledge  of  the  Pratts.  The 
knowledge  of  an  attorney,  gained  In  the  very 
business  in  respect  to  which  he  is  attorney,  is 
imputed  to  his  client  The  notice  to  Mr.  Bron- 
son given  by  the  said  letter  was  notice  to  his 
clients.  Melms  v.  Brewing  Co.,  93  Wis.  153, 
66  N.  W.  518;  Constant  v.  University  of  Ro- 
chester, 111  N.  X.  604,  19  N.  E.  631. 

The  defendant  Thompson  claims  that  the 
plaintiff  is  estopped  to  assert  that  there  Is 
more  than  $600  due  on  said  series  of  20  notes. 
We  are  not  able  to  find  any  ground  for  this 
claim.  The  -recording  of  the  mortgage  to 
Thompson  did  not  affect  any  right  of  the 
Cheshire  Manufacturing  Company  In  the  land, 
or  in  the  unpaid  notes.  The  plaintiff  sues  to 
enforce  a  right  which  came  to  him  from  the 
Cheshire  Manufacturing  Company.  No  estop- 
pel can  exist  against  him  unless  one  could 
have  been  set  up  against  that  company,  had 
it  been  the  plaintiff.  An  estoppel  by  conduct 
always  presupposes  error  on  one  side,  and 
fault  or  fraud  on  the  other.  Morgan  v.  Ball- 
road  Co.,  96  U.  S.  716,  720.  However  much 
the  defendant  Thompson  may  have  been  In 
error,  there  is  not  the  slightest  pretense  of 
any  fault  or  fraud  on  the  part  of  the  manu- 
facturing company,  nor.  Indeed,  on  the  part  of 
the  plaintiff.  There  la  no  error.  The  other 
judges  concurred. 


<SQ  R.  I.  SCT) 

BARKEB  v.  ALMX. 

(Supreme  Court  of  Rhode  Island.    Jan.  19, 

1898.) 

LaBCKNT— Conviction— Civil  Liability— Actios 

on  tb>  Cask — Trespass — Pleading 

— Amendment. 

1.  A  defendant  who  has  been  sentenced  on  a 
plea  of  nolo  contendere  is  deemed  convicted, 
within  Gen  Laws,  c.  233,  I  16,  which  provides 
that  a  person  convicted  of  larceny  shall  be  lia- 
ble to  the  owner  of  the  property  taken  for  twice 
the  value  thereof,  unless  the  same  be  restored, 
and  for  toe  value  thereof  in  case  of  restora- 
tion. 

2.  A  declaration  charging  that  Jefe.iJant, 
"with  ..orce  nnd  inns,  and  against  the  peace, 
did  unlawfully  take,  retain,  convert  to  his  own 
use,  and  embezzle"  money  on  account  of  which 
the  action  is  brought,  "and  other  wrongs  to  the 
plaintiff  did,  against  the  peace,"  etc.,  sounds  in 
trespass. 

3.  Since  Gen.  Laws,  a  233,  1 16,  permits  the 
owner  of  stoles  property  to  bring  either  tres- 
pass or  casetigninst  the  wrongdoer,  a  declara- 


tion in  case  under  said  statute,  which  is  faulty 
in  that  it  sounds  in  trespass,  may  be  amended 
by  striking  out  the  allegations  peculiar  to  the 
latter  action. 

Exceptions  from  district  court,  Providence 
county. 

Action  by  Arthur  0.  Barker  against  Charles 
B.  Almy.  A  motion  in  arrest  of  judgment 
for  plaintiff  was  sustained,  and  plaintiff 
brings  exceptions.    Reversed. 

John  H.  Flanagan,  for  plaintiff..  Bren- 
nan.&  Holland,  for  defendant - 

MATTESON,  C.  J.  This  is  an  action  on 
the  case,  brought  under  Gen.  Laws  R.  I.  c. 
233,  §  16,  which  provides  that  "whenever  any 
person  shall  be  convicted  of  larceny  he  shall 
be  liable  to  the  owner  of  the  money  or  arti- 
cles taken  for  twice  the  value  thereof,  unless 
the  same  be  restored,  and  for  the  value  there- 
of in  case  of  restoration."  The  declaration 
sets  forth,  with  technical  averments  of  time 
and  place,  that  the  defendant,  being  In  the 
employment  of  the  plaintiff  as  a  clerk,  and 
by  virtue  of  his  employment  as  clerk,  and  In 
his  capacity  as  clerk,  having  In  his  possession 
187.31  lawful  money  of  the  United  States,  to 
the  plaintiff  belonging,  with  force  and  arms, 
and  against  the  peace,  did  unlawfully  take, 
retain,  convert  to  his  own  use,  and  embez- 
zle said  money,  and  other  wrongs  to  the 
plaintiff  did,  against  the  peace,  etc.  It  also 
sets  forth  that  the  defendant  was  Indicted 
by  the  grand  jury,  and  pleaded  nolo  conten- 
dere, and  was  sentenced  to  pay  a  fine  of  $20 
and  costs;  that  by  reason  of  the  nonrestora- 
tion  of  the  money  to  the  plaintiff,  and  by  rea- 
son of  the  conviction  of  the  defendant,  the 
plaintiff  is  entitled  to  recover  double  the 
amount  of  the  money  embezzled.  Gen.  Laws 
R.  I.  c.  279,  §  16,  provides  that  "every  officer, 
agent  clerk  or  servant  or  person  to  whom 
any  money  or  other  property  shall  be  entrust- 
ed for  any  specific  purpose,  who  shall  em- 
bezzle or  fraudulently  convert  to  his  own 
use  or  shall  take  or  secrete,  with  Intent  to 
embezzle  and  fraudulently  convert  to  bis  own 
use,  any  money  or  other  property  which  shall 
have  come  Into  his  possession  or  shall  be  un- 
der his  care  or  charge,  by  virtue  of  such 
employment  or  for  such  specific  purpose, 
shall  be  deemed  guilty  of  larceny,  and  may 
be  tried,  sentenced  and  punished  as  for  any 
other  larceny."  At  the  trial  In  the  district 
court  of  the  Sixth  judicial  district  the  de- 
fendant moved  in  arrest  of  judgment:  (1) 
Because  sentence  on  a  plea  of  nolo  conten- 
dere Is  not  such  a  conviction  as  the  statute 
contemplates;  and  (2)  because  the  declara- 
tion sounds  In  trespass,  while  the  action  pur- 
ports to  be  in  case. 

It  is  true  that  the  word  "convicted,"  as 
contended  by  the  defendant,  Is  commonly 
used  merely  to  signify  the  finding  of  the  jury 
that  the  accused  Is  guilty;  but  It  Is  also  fre- 
quently nsed  In  a  more  technical  sense,  to  in- 
clude the  judgment  and  sentence  of  the  court 
on  a  verdict  or  confession  of  guilt    Com.  v. 
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Gorham,  99  Mass.  422.  A  plea  of  nolo  con- 
tendere Is  an  implied  confession  of  guilt,  and 
has  the  same  effect  as  a  plea  of  guilty  so 
far  as  the  proceedings  on  an  indictment  are 
concerned.  Hence  a  defendant  who  has  been 
sentenced  on  such  a  plea  is  to  be  deemed  con- 
victed of  the  offense  for  which  he  was  in- 
dicted. Com.  v.  Horton,  9  Pick.  200;  Com. 
v.  Ingersoll,  145  Mass.  3S1,  14  N.  H.  449.  In 
the  latter  case  it  is  said:  "A  plea  of  nolo  con- 
tendere, when  accepted  by  the  court,  is,  in 
effect  upon  the  case,  equivalent  to  a  plea  of 
guilty.  It  is  an  implied  confession  of  guilt 
only,  and  cannot  be  used  against  Che  defend- 
ant as  an  admission  in  any  civil  suit  for  the 
same  act.  The  Judgment  of  conviction  fol- 
lows upon  such  a  plea  as  well  as  upon  a  plea 
of  guilty,  and  such  a  plea,  if  accepted,  can- 
not be  withdrawn,  and  a  plea  of  not  guilty 
entered,  except  by  leave  of  the  court.  Rut 
there  is  a  difference  between  the  two  pleas,  In 
that  the  defendant  cannot  plead  nolo  conten- 
dere without  the  leave  of  the  court.  If  such 
plea  Is  tendered,  the  court  may  accept  or  de- 
cline It  in  its  discretion.  If  the  plea  is  ac- 
cepted, It  is  not  necessary  or  proper  that  the 
court  should  adjudge  the  party  guilty,  for  that 
follows  as  a  legal  inference  from  the  implied 
confession;  but  the  court  proceeds  thereon  to 
pass  the  sentence  of  the  law."  And  see  State 
v.  Conway,  20  R.  I.  — ,  88  Atl.  656.  We  are 
of  the  opinion,  therefore,  that  the  sentence  of 
the  court  on  the  defendant's  plea  of  nolo  con- 
tendere was  a  conviction  of  tbe  defendant, 
within  the  contemplation  of  the  statute. 

We  think  the  declaration  Is  bad  In  that,  the 
action  being  case,  the  declaration  sounds  in 
trespass.  Inasmuch,  however,  as  the  statute 
(Gen.  Laws  R.  I.  c.  233,  g  16)  under  which 
the  suit  is  brought  permits  the  bringing  of 
either  trespass  or  case,  so  that  case  Is  a  prop- 
er remedy,  we  think  that  we  may  properly 
permit  an  amendment  of  the  declaration  by 
striking  out  the  allegations  of  "force  and 
arms'*  and  "against  the  peace,"  which  will 
change  the  declaration  from  a  declaration  in 
trespass  to  one  in  case.  Id.  c.  235,  5  4;  Hobbs 
V.  Ray,  18  R.  I.  84,  25  Atl.  694;  Wilson  v. 
Railroad  Co.,  18  R.  I.  598,  29  Atl.  300;  Bank 
v.  Irons,  18  R.  I.  718,  30  Atl.  420.  The  mo- 
tion In  arrest  is  overruled,  and  the  case  Is  re- 
mitted to  the  district  court  of  the  Sixth  Ju- 
dicial district,  with  direction  to  permit  the 
plaintiff  to  amend  his  declaration  by  Btrlklng 
out  the  allegations  of  "force  and  arms"  and 
"against  the  peace,"  and,  when  so  amended, 
to  enter  Judgment  for  the  plaintiff  for  double 
the  amount  of  the  money  embezzled. 


(20  R.  I.  338) 
BRADY  t.  NEW  YORK,  N.  H.  &  H.  R,  CO. 
(Supreme  Court  of  Rhode  Island.    Jan.  5, 
1898.) 
I.NJCHT  to  Emplotb— Conthibctort  Negligence. 
At  the  time  of  an  accident,  plaintiffs  intes- 
tate was  employed  in  defendant's  freight  houses 
as  a  general  laborer.    He,  together  with  several 


other  employes,  was  directed  to  remove  the 
snow  from  around  the  passenger  station.  The 
men  were  in  charge  of  a  boss,  who  distributed 
them  in  gangs  of  two  or  three.  Plaintiff's  in- 
testate and  another  were  at  work  on  the  plat- 
form, between  two  tracks,  when  a  locomotive 
passed  down  one  of  the  tracks  alongside  the 
platform  to  a  switch  near  by,  and  thence  im- 
mediately back  again  on  the  other  side  of  said 
platform,  near  to  the  edge  of  which  plaintiff's 
intestate  was  working,  with  his  back  towards 
the  locomotive,  as  it  approached  him.  He  was 
struck  by  it,  and  mortally  injured.  The  boss 
cautioned  the  men,  before  they  went  to  work, 
to  look  ont  for  themselves.  Locomotives  and 
trains  were  almost  constantly  passing.  The 
bells  of  the  locomotives  were  rung,  and  the 
whistles  frequently  blown,  and  the  bell  on  the 
locomotive  which  struck  plaintiff's  intestate 
was  rung  immediately  before  he  was  struck. 
There  was  no  evidence  that  the  locomotive  was 
running  at  a  dangerous  rate  of  speed  at  the 
time  of  the  accident.  Heli,  that  deceased  was 
guilty  of  contributory  negligence  justifying  a 
nonsuit. 

Action  by  Kate  Brady,  administratrix, 
against  the  New  York,  New  Haven  &  Hart- 
ford- Railroad  Company,  to  recover  damages 
for  the  death  of  plaintiff's  intestate,  caused 
by  alleged  negligence  of  defendant.  A  non- 
suit was  directed  by  the  common  pleas  divi- 
sion, and  plaintiff  petitions  for  a  new  trial. 
Petition  denied,  and  case  remanded,  with  di- 
rection to.  enter  judgment  for  defendant  for 
costs. 

Walter  B.  Vincent,  for  plaintiff.  James  M. 
Ripley,  Henry  W.  Hayes,  and  John  Hen- 
shaw,  for  defendant 

TILLINGHAST,  J.  At  the  time  of  the 
accident  in  question  the  plaintiff's  intestate, 
Thomas  McGrall,  was  employed  by  the  de- 
fendant In  and  about  Its  freight  houses  In 
the  city  of  Providence  as  a  general  laborer. 
He  had  been  In  the  employ  of  the  defendant 
in  tbe  same  capacity  for  a  considerable  time. 
On  the  19th  of  February,  1896,  he,  together 
with  several  other  employes  of  the  defend- 
ant, was  directed  to  remove  the  snow  from 
the  platforms  and  crossings  in  the  Immediate 
vicinity  of  the  passenger  station  in  said  city. 
The  men  were  in  charge  of  one  Thurber, 
tbe  boss,  or  "railroad  policeman,"  as  he  was 
called,  who  distributed  them  along  the  plat- 
forms and  crossings  in  gangs  of  two  or 
three;  beginning  at  the  north  end  of  the  sta- 
tion, and  working  down  towards  the  south 
end.  At  the  time  of  the  accident,  two  of  the 
men  (plaintiff's  Intestate  and  another)  were 
at  work  on  the  platform  between  two  tracks 
opposite  to  the  south  end  of  the  station  plat- 
form, and  separated  from  it  by  a  track.  The 
platform  where  they  were  working  was 
known  as  the  "Express  Platform"  and  was 
from  12  to  15  feet  wide,  and  70  to  80  feet 
long.  While  plaintiff's  Intestate  was  work- 
ing here  a  locomotive  and  tender  passed 
down  one  of  the  tracks  alongside  the  plat- 
form to  the  switch  near  by,  and  thence  Im- 
mediately back  again  on  the  other  side  of 
said  platform,  near  to  the  edge  of  which 
plaintiff's  intestate  was   working   with  his 
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back  towards  the  locomotive  as  it  approach- 
ed bim.  He  was  struck  by  the  engine,  and 
mortally  injured.  One  of  his  fellow  work- 
men, who  was  some  distance  away,  seeing 
the  dangerous  position  in  which  he  was 
working,  shouted  to  him;  but,  Instead  of 
turning  from  the  track,  he  turned  towards 
it,  and  was  instantly  struck  by  the  engine. 
Said  Thurber.cautloned  the  men  before  they 
went  to  work  that  morning  to  look  out  and 
take  care  of  themselves.  The  evidence  shows 
that  locomotives  and  trains  of  cars  were  al- 
most constantly  passing  and  repassing  the 
various  platforms  where  the  men  were  at 
work;  that  the  bells  of  the  locomotives  were 
rung,  and  the  whistles  frequently  blown;  and 
that  the  bell  on  the  locomotive  which  struck 
the  plaintiff's  intestate  was  rung  immediate- 
ly before,  if  not  at  the  very  instant  when, 
he  was  struck.  There  is  no  evidence  that 
the  locomotive  was  running  at  an  unusual 
or  dangerous  rate  of  speed  at  the  time  of  the 
accident  The  case  was  tried  in  the  common 
pleas  division,  and,  after  the  plaintiff's  evi- 
dence was  put  in,  the  court,  on  motion  of 
the  defendant,  directed  a  nonsuit  It  is  now 
before  us  on  a  petition  for  new  trial  on  the 
ground  of  alleged  error  of  the  court  in  grant- 
ing the  nonsuit 

The  main  contention  of  the  plaintiff  Is  that 
taking  into  account  the  nature  of  the  employ- 
ment wlilch  was  such  that  the  men  couia 
not  keep  a  constant  outlook  for  approaching 
trains,  and  at  the  same  tfane  attend  to  their, 
work,  it  was  the  duty  of  the  defendant  to 
warn  them  of  danger.  And,  specifically,  the 
claim  is  that  the  defendant  owed  to  plaintiffs 
intestate  the  duty  of  warning  him  of  the  ap- 
proach of  Its  train,  (1)  through  said  Thurber, 
who  was  in  charge  of  the  gang,  and  placed 
the  men  in  the  position  where  he  wanted 
them  to  work;  and  (2)  through  the  engineer, 
who  had  charge  and  control  of  the  engine. 

We  fall  to  see  that  the  defendant  owed 
any  legal  duty  to  the  plaintiff's  intestate 
which  it  did  not  perform.  Having  been  em- 
ployed for  some  time  in  and  around  the 
freight  house  of  a  great  railroad,  the  deceas- 
ed must  have  been  aware  of  the  dangers  in- 
cident to  the  service,  and  needed  no  special 
warning  relative  thereto.  Theevldenceshows, 
however,  that  he  was  specially  cautioned  be- 
fore commencing  the  work  aforesaid  to  look 
out  for  himself;  and,  this  being  so,  he  had 
no  right  to  rely  on  the  boss  or  any  other  per- 
son to  look  out  for  him.  He  knew  that  en- 
gines and  trains  of  cars  were  liable  to  pass 
along  where  he  was  at  work  at  any  moment; 
and  in  fact  the  proof  shows  that  they  were 
passing  back  and  forth  nearly  "every  other, 
minute,"  as  stated  by  one  of  the  plaintiff's 
witnesses,  alongside  the  platforms  on  which 
the  men  were  at  work,  with  all  the  accom- 
panying noise  from  the  ringing  of  bells  and 
Mowing  of  whistles  which  Is  incident  to  a 
busy  railroad  station,  especially  at  that  hour 
of  the  day  when  the  accident  happened,  via. 
between  7  and  8  o'clock  In  the  morning.    It 


Is  evident  that  the  boss  could  not  personally . 
have  looked  out  for  the  men,  as  they  were 
divided  into  small  groups,  or  "gangs,"  as  the 
counsel  denominates  them,  of  two  or  three 
each,  and  were  thus  separated  and  scattered 
along  the  extensive  platforms  at  various 
points,  so  that  it  became  necessary  for  each 
man  to  look  out  for  himself.  And  while  it  is 
true  that  they  could  not  give  their  undivided 
attention  to  their  work  in  such  circumstan- 
ces, as  argued  by  plaintiff's  counsel,  still,  this 
was  not  their  fault,  as  they  could  only  be  re- 
quired, and  evidently  only  were  required,  un- 
der the  order  of  their  boss,  to  do  what  they 
could,  and  look  out  for  themselves.  As  to 
the  contention  of  plaintiff  that  the  engineer 
did  not  give  the  usual  warning,  by  ringing 
the  bell,  we  do  not  think  that  it  is  tenable,  un- 
der the  proof.  The  witness  John  Coffey  testifies 
that  the  bell  was  ringing  when  the  engine 
was  going  down  towards  the  switch  (that  is, 
Just  previous  to  the  accident);  that  it  imme- 
diately came  back  on  the  other  side  of  the 
platform,  where  plaintiff's  intestate  was; 
that  he  noticed  it  about  two  seconds  before 
it  struck-  McGrall;  and  that  witness,  who 
was  in  the  neighborhood  of  100  feet  distant, 
did  not  hear  the  approach  of  the  engine. 
But  In  answer  to  the  question,  "Did  you  hear 
any  bell  or  any  whistle,"  he  replied,  "Yes, 
sir."  In  cross-examination  the  following 
questions  were  asked:  "You  knew  it  went 
down  to  the  switch  and  backed  up?  Ans. 
Yes,  sir.  Q.  And  It  was  ringing  the  bell,  was 
it  not  when  going  along?  Ans.  Yes,  sir." 
The  witness  Olancy,  in  answer  to  the  ques- 
tion whether  he  heard  any  bell  or  whistle, 
says:  "No,  sir;  I  didn't  pass  any  notice,— 
there  were  so  many  passing  up  and  down. 
I  didn't  really  notice  any  one  more  than  the 
other."  But  even  conceding  that  the  bell 
was  not  rung  immediately  before  the  acci- 
dent, and  that  the  defendant  owed  it  to  plain- 
tiff's Intestate  to  give  him  notice  of  the  ap- 
proach of  the  engine  by  such  a  signal,  or  in 
some  other  manner,  yet  It  is  clear  that  he 
was  guilty  of  contributory  negligence  in 
working,  as  he  did,  with  his  back  towards 
the  track,  and  so  near  thereto  that  an  ap- 
proaching engine  would  strike  him.  He  evi- 
dently took  no  precaution  whatever  for  his 
own  safety,  although  expressly  charged  to 
look  out  for  himself;  but,  on  the  contrary,  al- 
though knowing  that  engines  and  trains  were 
constantly  passing  to  and  fro,  and  knowing, 
also,  as  be' must  have  known,  that  neither 
the  boss  nor  any  one  else  was  then  present 
to  look  out  for  him,  he  suffered  himself  to 
become  oblivious  to  his  dangerous  situation, 
and  thereby  most  unfortunately  lost  his  life. 
Such  negligence,  however  sad  the  result  may 
be,  1b  wholly  inexcusable,  from  a  legal  stand- 
point and  precludes  any  recovery. 

The  case  of  Railroad  Co.  v.  Gross,  133  111. 
37,  24  N.  E.  563,  cited  by  plaintiff's  counsel 
in  support  of  his  contention  that  the  defend- 
ant owed  the  duty  to  the  intestate  of  warn- 
ing him  of  the  approach  of  the  engine,  la 
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quite  different  from,  the  One  at  bar.  There 
the  plaintiff's  intestate,  while  engaged  la  tak- 
ing up  old  rails  and  replacing  them  with 
new,  was  struck  by  one  of  defendant's  en- 
gines and  mortally  injured.  There  was  a  dis- 
pute as  to  whether  Intestate  had  timely 
warning  of  the  approach  of  the  train.  There 
was  evidence,  however,  that  the  boss  of  the 
gang  with  which  deceased  was  working  re- 
peatedly informed  the  men  that  they  should 
pay  no  attention  to  trains,  but  go  on  with 
their  work.  And  it  was  held  that  it  was 
proper  In  that  case  to  submit  the  question  of 
contributory  negligence  to  the  jury.  It  will 
at  once  be  seen  that  In  that  case  the  plain- 
tiff's Intestate  had  the  right  to  rely  on  the 
boss  to  warn  him  of  the  approaching  train. 
The  late  case  of  Felice  v.  Railroad  Co.  (Sup.) 
43  N.  Y.  Supp.  922,  is  more  nearly  in  point 
as  an  authority  in  support  of  plaintiff's  posi- 
tion, but  the'  facts  are  so  different  that  it  Is 
readily  distinguishable  from  the  case  at  bar. 
There  the  plaintiff  was  working  with  a  gang 
of  men  In  a  tunnel,  a  long  way  from  the  en- 
trance, so  that  no  daylight  could  penetrate 
from  the  entrance,  and  the  only  means  for 
lighting  the  tunnel  were  the  few  torches  with 
which  the  men  were  furnished  to  throw  light 
upon  the  ditches  where  they  were  at  work. 
While  they  were  digging,  a  train  came  from 
the  south,  of  which  they  bad  notice,  and 
they  left  their  work  for.  the  purpose  of  get- 
ting out  of  the  way  of  that  train.  As  that 
train  was  passing,  a  light  engine  running 
backwards,  came  from  the  north.  This  en- 
gine was  not  perceived  until  It  was  almost 
upon  the  men;  and  Felice,  not  being  able  to 
get  out  of  the  way,  was  struck  by  it  and  kill- 
ed. The  evidence  showed  that,  while  the 
smoke  and  steam  from  the  engine  of  the 
north-bound  train  had  filled  the  tunnel  so 
that  It  was  almost  impossible  to  distinguish 
objects  through  the  dim  light  given  by  the 
torches,  and  the  tunnel  was  filled  with  the 
noise  and  rattle  of  the  train,  a  light  engine, 
running  at  the  rate  of  15  miles  an  hour,  came 
down  upon  the  other  track,  running  back-' 
wards  as  aforesaid,  with  no  light  upon  the 
rear  of  the  tender,  and  giving  as  a  warning 
only  the  ringing  of  the  bell.  In  view  of  these 
facts,  the  court  held  that  the  jury  were  justi- 
fied In  finding  that  sufficient  warning  was 
not  given  of  the  approach  of  the  engine  to 
enable  plaintiff's  intestate  to  get  out  of  Its 
way,  and  refused  to  set  aside  the  verdict 
which  had  been  rendered  In  favor  of  the 
plaintiff.  It  is  t.ue  that  in  that  case,  as  in 
this,  the  men  were  warned  to  look  out  for 
themselves.  But  the  effect  of  such  a  warn- 
ing in  a  case  like  that,  where  It  was  practical- 
ly Impossible  for  a  man  to  protect  himself, 
is  very  different  from  what  it  is  In  a  case 
like  the  one  before  us,  where  the  plaintiff's 
intestate  had  only  to  use  his  senses  In  the  or- 
dinary way  to  do  so.  We  think  the  case  at 
bar  is  one  in  which  the  negligence  of  plain- 
tiff's intestate  is  so  clearly  shown,  by  the  tes- 
timony for  the  plaintiff  alone,  that  no  verdict 


in  his  favor  could  be  allowed  to  stand,  and, 
hence,  that  the  nonsuit  was  rightly  granted. 
Petition  denied,  and  case  remitted  to  the  com- 
mon pleas  division,  with  direction  to  enter 
judgment  for  the  defendant  for  costs. 


(JO  B.  I.  MO- 
UND v.  APPONAUG  BLEACHING,  DYE- 
ING &  PRINTING  00. 

(Supreme  Court  of  Rhode  Island.    Jan.  7, 
1888.) 

Contracts  —  Bkbacx  —  Pleading  —  Salks  —  Con- 
struction or  Contract — Tims. 

1.  The  declaration  alleged  an  agreement  by 
defendant  to  pay  plaintiff  a  certain  salary  in 
consideration  of  the  tatter's  furnishing  draw- 
ings necessary  to  construct  dyeing  machines, 
and  all  information  necessary  to  produce  goods 
as  good  as  a  sample  agreed  upon,  and  any 
information  desired  regarding  the  colors  in  the 
sample.  Held  that  assuming  these  allegations  to 
be  like  the  statement  in  the  contract  itself  re- 
specting the  nature  of  services,  they  were  suffi- 
cient. 

2.  A  dyeing  company  agreed  to  buy  suffi- 
cient color  to  finish  30,000  pieces  of  cloth,  the 
color  to  be"  bought  as  the  company  shonld  con- 
sume it,  until  said  number  of  pieces  had  been 
dyed.  Held,  that  the  contract  required  the 
company  to  purchase  the  color  within  a  reason- 
able time,  in  the  usual  course  of  its  business. 

Assumpsit  by  James  A.  lind  against  the 
Apponaug  Bleaching,  Dyeing  &  Printing 
Company.  Submitted  on  demurrer  to  the 
declaration.    Overruled. 

Brennan  &  Holland  and  John  J.  Walsh,  for 
plaintiff.  Charles  X'  Arms  and  Charles  C. 
Mumford,  for  defendant. 

MATTBSON,  C.  J.  This  Is  assumpsit  for 
breach  of  contract  to  purchase  dye.  The  dec- 
laration, in  its  first  count,  avers,  in  technical 
form,  that  on  August  7,  1896,  the  defendant. 
In  consideration  that  the  plaintiff,  at  the  re- 
quest of  the  defendant,  would  render  certain 
services  to  the  defendant,  and  furnish  draw- 
ings necessary  to  construct  dyeing  machines, 
and  all  information  necessary  to  produce 
goods  as  good  as  a 'sample  agreed  upon,  and 
also  to  give  said  defendant  all  the  informa- 
tion It  might  desire  regarding  the  colors  in 
the  sample,  agreed  to  pay  the  plaintiff  $100 
per  month,  payable  monthly,  for  the  term  of 
six  months,  and  to  buy  from  him  color  at 
$1.25  per  pound,  which  would  produce  Ara- 
bian Turkey  red  as  good  as  the  sample,  nec- 
essary to  finish  30,000  pieces,  the  color  to  be 
bought  of  the  plaintiff  as  the  defendant 
should  consume  It,  till  30,000  pieces  had  been 
dyed.  The  account  further  avers  that  the 
plaintiff  has  performed  all  things  on  his  part 
to  be  performed,  and  has  rendered  to  the  de- 
fendant all  the  services  required  of  him,  and 
has  furnished  drawings  necessary  to  construct 
the  dyeing  machines,  and  all  the  information 
necessary  to  produce  goods  as  good  as  the 
sample  referred  to,  and  has  given  the  defend- 
ant all  information  desired  by  it  regarding 
the  colors  on  the  sample;  but  that  the  de- 
fendant has  neglected  and  refused,  and  stil) 
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refuses,  thongh  requested  by  fhia  plaintiff,  to 
perform  Its  part  of  the  agreement.  In  that  it 
has  refused  to  purchase  of  him  the  color 
aforesaid  at  the  price  aforesaid,  though  the 
plaintiff  has  always  been  ready  and  willing  to 
furnish,  and  has  tendered  it  to  the  defendant, 
and  though  80,000  pieces  of  the  color  of  the 
sample  have  long  since  been  dyed.  The  sec- 
ond count  is  the  same  as  the  first,  except  that 
It  avers  a  refusal  of  the  defendant  to  pur- 
chase the  color,  though  a  reasonable  time  for 
its  consumption  has  long  since  elapsed.  The 
defendant  has  demurred  to  the  declaration 
on  several  grounds,  which  for  the  present  pur- 
pose may  be  resolved  into  two:  (1)  That  the 
nature  of  the  service  required  of  the  plaintiff 
should  have  been  averred;  (2)  that  the  sec- 
ond count  Is  fatally  defective.  In  that  it  does 
not  aver  that  any  number  of  pieces  of  the 
stipulated  color  have  been  dyed. 

The  counts  In  the  declaration  apparently  set 
forth  the  contract  between  the  parties,  though 
the  contract  itself  is  not  made  a  part  of  either 
count  by  reference.  We  have  therefore  no 
knowledge  from  the  record  of  what  the  con- 
tract declared  on  la,  other  than  that  afforded 
by  the  declaration.  While  the  rule  of  plead- 
ing la  doubtless,  as  contended  by  the  defend- 
ant, that.  In  the  statement  of  an  executory 
consideration,  a  greater  degree  of  certainty 
and  minuteness  is  required  than  when  the 
consideration  is  executed,  since  the  court 
would  otherwise  be  unable  to  Judge  whether 
the  performance  averred  Is  sufficient  (1  Chit 
PL  •803),  we  do  not  think  that  any  greater 
degree  of  certainty  or  particularity  should  be 
required  In  the  pleading  than  the  parties 
themselves  have  adopted  In  the  contract  If, 
then,  the  contract  does  not  apeclfy  the  nature 
of  the  services  which  the  plaintiff  was  to  ren- 
der, we  see  no  reason  for  requiring  such  speci- 
fication In-  the  counts.  Assuming  that  the 
contract  does  not  specify  the  nature  of  the 
services,  and  that  the  counts  pursue  the  con- 
tract in  this  respect,  we  think  that  the  state- 
ment of  the  consideration,  in  so  far  as  it  re- 
lates to  the  services  to  be  rendered,  la  suffi- 
cient. 

Defendant  contends  that  the  correct  con- 
struction of  the  contract  Is  that  It  was  under 
no  obligation  to  use  the  color  for  dyeing  the 
80,000  pieces  in  any  particular  time,  or  even 
to  continue  the  dyeing  of-  goods  of  the  color 
specified  at  all  so  long  as  it  acted  in  good 
faith,  and  did  not  fraudulently  evade  its  per- 
formance of  the  contract.  We  think,  how- 
ever, that  such  a  contract  would  be  a  very 
unreasonable  one  for  the  plaintiff  to  have 
made,  since  it  might  be  years  before  Its  ful- 
fillment; and  it  even  might  never  be  fulfilled, 
since  it  would  be  optional  with  the  defendant 
whether  it  would  dye  goods  of  a  Turkey  red 
color  at  all.  It  seems  to  us  the  more  reason- 
able view  that  the  dyeing  of  the  30,000  pieces 
was  to  begin  at  once,  and  was  to  proceed  in 


the  usual  course  of  the  defendant's  business, 
till  the  whole  number  of  pieces  had  been 
dyed,  and  that  the  dye  should  be  purchased 
of  the  plaintiff  from  time  to  time  as  It  should 
be  consumed  In  this  view  of  the  contract 
the  second  count  which  avers  a  refusal  to 
purchase  the  color,  though  a- reasonable  time 
for  its  consumption  has  elapsed,  sufficiently 
states  a  breach  of  the  contract  Demurrer 
overruled. 


(H>  R.  I.  851} 

HcADAM  v.  HONEY  et  at. 

(Supreme  Court  of  Rhode  Island.    Jan.  11, 
1898.) 

Taxation  —  Assbssmsxt — Patmsct— Dktibim  — 
Rights  Imtib  8s. 

X.  An  assessment  is  deemed  to  have  been 
made  the  day  following  the  last  day  on  which 
the  taxpayers  are  notified  to  bring  in  an  ac- 
count of  their  ratable  estate. 

2.  When  the  whole  tax  covering  several  par- 
cels of  land  taxed  to  devisees  is  paid  by  one  of 
them  to  prevent  a  sale  of  bis  parcel,  he  is  en- 
titled to  recover  from  the  others  an  equitable 
proportion  of  the  tax. 

Petition  by  Samuel  McAdam,  collector, 
against  Samuel  K.  Honey  and  others. 

Wm.  P.  Sheffield,  for  petitioner.  Samuel  R. 
Honey,  for  respondents. 

MATTESON,  G.  J.  The  questions  submit- 
ted assume  that  the  assessment  was  made  on 
May  10, 1807,  on  which  day  the  assessors  sign- 
ed the  assessment  roil,  and  deposited  it  with 
the  city  clerk.  We  think,  however,  that  the 
assessment  must  be- deemed  to  have  been  made 
on  February  27,  1807,  the  day  following  the 
last  date  on  which  the  taxpayers  were  noti- 
fied to  bring  in  an  account  of  their  ratable 
estate.  The  property  of  a  taxpayer  and  his 
financial  condition  are  liable  to  change  from 
day  to  day.  For  this  reason,  it  may  well  be 
doubted  whether  notice  to  taxpayers  to  bring 
in  their  accounts  in  February  would  give  valid- 
ity to  an  assessment  made  so  long  afterwards 
as  May  10th.  McTwlggan  v.  Hunter,  18  R. 
I.  777,  80  Atl.  962.  Moreover,  to  require  the 
assessors  to  follow  all  changes  that  might 
take  place  in  the  holdings  of  property  while 
the  preparation  of  the  assessment  roll  was  in 
progress  would  be  exceedingly  Inconvenient 
If  not  Impracticable.  The  assessment  in  le- 
gal contemplation,  having  been  made  as  of 
February  27,  1897,  the  subsequent  conveyan- 
ces referred  to  In  the  statement  are  subject  to 
it  If  the  whole  tax  covering  the  several  par- 
cels .taxed  to  the  devisees  of  John  8.  Langley 
Is  paid  by  the  holder  of  one  of  the  parcels,  to 
prevent  the  sale  of  his  parcel,  we  think  he 
would  be  entitled  to  recover  from  those  who 
haveacqutred  the  other  parcels  the  proportions 
of  the  tax  which  equitably  should  be  paid  on 
account  of  those  parcels. 
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(20  R.  I.  852) 

CAMPBELL  t.  METOALF  et  aL 

(Supreme  Court  of  Rhode  Island.    Jan.  12, 

1898.) 

Lw  Pendens— Attachment— Equitt  Practice— 
Motions. 

1.  Gen.  Laws,  c  246,  |  6,  providing  for  the 
recording  in  the  land  records  of  a  notice  in  the 
nature  of  a  lis  pendens  in  proceedings  in  which 
title  to  real  estate  is  involved,  does  not,  nor 
does  any  statute,  authorize  plaintiff  in  a  suit 
for  an  accounting  to  record  a  notice  setting 
forth  the  filing  and  nature  of  his  bill,  and  stat- 
ing that  the  decree  which  might  be  obtained 
would  be  levied  on  certain  land  belonging  to 
defendants  named  in  the  notice;  such  notice 
being  intended  to  operate  in  lieu  of  an  attach- 
ment. 

2.  Where  plaintiff  in  a  suit  for  an  account- 
ing recorded  in  the  land  records  a  notice  setting 
forth  the  filing  and  nature  of  his  bill,  and 
that  any  decree  which  might  be  obtained  in 
the  case  would  be  levied  on  certain  land  belong- 
ing to  certain  defendants,  the  court  has  juris- 
diction, on  motion  in  the  suit,  all  the  parties 
being  before  it,  to  declare  such  notice  illegal. 

Suit  for  an  accounting  by  Annie  Campbell 
against  Henry  B.  Metcalf  and  others.  On 
motion  by  defendant  Daniel  McNiven  to  ex- 
punge a  record.    Granted. 

Sigourney  Butler,  John  T.  Wheelwright,  and 
Claude  J.  Farnsworth,  for  complainant  W. 
W.  &  B.  W.  Blodgett  and  Hugh  J.  Carroll,  for 
respondent. 

MATTESON,  C.  J.  This,  is  a  bill  for  an 
account,  etc.  After  It  was  filed,  and  after 
the  denial  of  the  prayer  for  a  preliminary  In- 
junction, the  complainant  filed  a  motion  for 
a  writ  of  attachment,  in  which  the  damages 
were  to  be  laid  at  $100,000.  An  intimation 
was  given  complainant's  counsel,  by  the  jus- 
tice to  whom  the  motion  was  presented,  that 
no  writ,  or,  at  any  rate,  for  so  large  an  amount, 
would  be  granted.  The  motion  for  the  writ 
was  not  pressed,  but  shortly  afterwards  the 
complainant,  by  her  counsel,  caused  to  be  re- 
corded In  the  land  records  of  Pawtucket  a 
notice  setting  forth  the  filing  and  nature  of 
the  bill,  and  that  any  decree  which  might  be 
obtained  in  the  case  would  be  levied  on  cer- 
tain specified  lots  of  land  belonging  to  certain 
of  the  defendants  who  were  named  In  the  no- 
tice, one  of  whom,  Daniel  McNiven,  now 
moves  that  the  record  of  the  notice  be  can- 
celed and  expunged. 

The  recording  of  the  notice  was  an  attempt 
to  get  Indirectly  the  benefit  of  an  attachment 
which  the  court  had  intimated  would  not  be 
granted,  at  least  to  the  extent  which  the  com- 
plainant desired.  We  think  that  it  was  whol- 
ly without  warrant  of  law  or  Justification, 
and  a  nullity.  Gen.  Laws  R.  I.  c.  246,  5  6,  to 
which  reference  has  been  made  in  its  support, 
is  limited  to  proceedings,  orders,  decrees, 
and  judgments  concerning  title  to  real  estate; 
i.  e.  in  which  title  to  real  estate  is  Involved 
as  the  subject  of  the  suit  It  was  designed 
to  modify  the  doctrine  of  lis  pendens,  which 
In  many  instances  might  operate  unjustly  on 
the  rights  of  persons  having  no  actual  knowl- 


edge of  proceedings  In  courts  affecting  title 
to  real  estate,  by  charging  them  with  con- 
structive notice  of  such  proceedings,  and  to 
provide  a  convenient  method  by  which  knowl- 
edge of  such  proceedings  may  be  bad.  It 
was  not  intended  to  serve  the  purpose  of  an 
equitable  attachment  In  a  suit  to  recover 
money  due  on  an  accounting. 

The  point  is  taken  that  the  court  cannot 
grant  relief  by  motion  in  this  suit  but  that 
the  respondent  must  proceed  by  a  bill  for  re- 
lief. We  think,  however,  that  as  the  record- 
ing of  the  notice  was  an  incident  of  the  pres- 
ent suit  and  as  all  parties  are  before  us,  we 
have  jurisdiction  to  declare  the  notice  a  nul- 
lity, without  putting  the  respondent  to  the 
necessity  and  expense  of  a  separate  suit.  An 
order  may  be  entered  declaring  the  notice 
illegal  and  of  no  effect,  and  providing  for  re- 
cording It  by  the  complainant  and  at  her  ex- 
pense. 


(20  B.  I.  364) 

LUCIBR  et  aL  v.  GRANGER,  City  Treasurer, 
et  al. 

(Supreme  Court  of  Rhode  Island.    Jan.  14, 
1898.) 

Municipal  Corporations  —  Neolioenob— Pwad- 
ino — COURTS— Roles  op  Decision. 

L  A  declaration  which  names  the  city  treas- 
urer and  other  individuals  as  defendants,  and 
alleges  that  they  unlawfully  and  negligently 
set  off  skyrockets  on  the  Fourth  of  July,  re- 
sulting in  plaintiffs  injury,  does  not  state  a 
cause  of  action  against  the  city  itself. 

2.  When  a  declaration  is  insufficient  in  failing 
to  charge  the  city  itself  with  a  negligent  act. 
the  supreme  court  will  not,  en  demurrer,  decide 
the  question  of  the  city's  liability,  had  it  com- 
mitted such  act 

Trespass  on  the  case  by  Henry  Lucler  and 
others  against  Daniel  L.  D.  Granger,  city 
treasurer,  and  others.  Submitted  on  demur- 
rer to  the  declaration.     Sustained. 

Oonley  &  Cronin,  for  plaintiffs.  Francis 
Colwell  and  Albert  A.  Baker,  for  defendants. 

TILLINGHAST,  J.  This  Is  an  action  of 
trespass  on  the  case,  for  negligence.  It  Is 
brought  against  Daniel  L.  D.  Granger,  treas 
urer  of  the  city  of  Providence,  and  Charles  A. 
Borden,  Jason  P.  Stone,  Lyman  B.  Messenger, 
William  A.  Hlckie,  Edward  G.  Burrows,  Rob- 
ert B.  Little,  Dennis  F.  McCarthy,  and  Arthur 
H.  Watson.  The  declaration  sets  out  that 
at  said  Providence,  on  the  Fourth  of  July, 
1893,  the  said  defendants  unlawfully  and 
negligently,  on  the  Dexter  Training  Ground, 
a  public  place,  In  the  center  of  a  densely-pop- 
ulated district,  set  off  and'  discharged,  over 
and  against  the  houses  and  other  buildings  of 
residents  In  and  about  said  Dexter  Training 
Ground,  certain  dangerous  and  deadly  mis- 
siles, to  wit  heavily  charged  and  highly  ex- 
plosive skyrockets,  and  thereby  created  and 
maintained  a  public  nuisance,  dangerous  to 
the  life,  limb,  and  property  of  the  residents 
in  and  about  said  training  ground,  and  then 
and  there,  carelessly,  unlawfully,  and  In  vio- 
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lation  of  the  rights  of  the  plaintiffs,  fired  and 
discharged  a  deadly  and  dangerous  missile, 
to  wit,  a  skyrocket,  heavily  charged  with 
combustible  matter,  and  at  a  high  velocity, 
oyer  and  against  the  houses-  and  other  build- 
ings occupied  by  the  said  plaintiffs,  near  said 
Dexter  Training  Ground,  and  said  skyrocket, 
while  the  plaintiff  Rosalie  was  on  her  prem- 
ises, and  while  she  was  in  the  exercise  of 
dne  care,  struck  and  seriously  injured  her. 
To  this  declaration  the  defendant  Daniel  L. 
D.  Granger,  city  treasurer,  has  filed  a  demur- 
rer, specifying  various  grounds  upon  which 
he  claims  that  the  city  is  not  liable,  and  par- 
ticularly because  the  acts  complained  of  were 
not  done  In  pursuance  or  exercise  of  any 
corporate  power,  but  that  they  were  done  In 
pursuance  of,  or  as  Incidents  in  the  exercise 
of,  a  statute  of  the  state  which  authorizes 
towns  and  cities  to  celebrate  the  anniversary 
of  American  Independence;  that  such  cele- 
bration was  a  purely  public  act;  that  no  ele- 
ment of  consideration  Inured  to  the  city;  and, 
hence,  that  the  acts  complained  of  did  not 
constitute  a  nuisance,  and  the  city  cannot  be 
held  liable  for  any  negligence  in  connection 
with  the  carrying  out  of  a  public  celebration 
of  this  sort. 

The  defendants  other  than  the  city  treasur- 
er have  filed  pleas  in  bar,  so  that  the  only 
question  now  raised  Is  as  to  the  liability  of 
said  city  in  its  corporate  capacity.  Upon  ex- 
amination of  the  pleadings,  however,  we  are 
of  the  opinion  that  this  question  is  not  prop- 
erly before  us,  and,  hence,  that  we  ought  not 
now  to  attempt  to  decide  the  same.  The  dec- 
laration in  the  case  makes  no  charge  what- 
ever against  the  city  of  Providence,  but  only 
against  Daniel  L.  D.  Granger,  city  treasurer; 
that  Is  to  say,  the  charge  Is  simply  against 
him  as  an  Individual,  and  not  against  the  city 
at  all.  Of  course,  the  declaration  is  clearly 
demurrable  on  this  account;  for  while  the 
action  must  be  brought  against  the  city  treas- 
urer, if  It  Is  sought  to  charge  the  city  with 
liability  (Valcourt  v.  Olty  of  Providence,  18 
B.  I.  160,  26' AtL  45;  Saunders  v.  Pendleton, 
Index  TT,  45,  36  Atl.  425),  yet  the  declaration, 
in  so  far  as  it  charges  negligence,  must  charge 
it  against  the  city,  or  its  servants  or  agents, 
which  Is  the  same  thing.  It  Is  true,  this  point 
has  not  been  taken  in  the  argument  of  coun- 
sel; but,  as  the  declaration  shows  no  case 
against  the  city,  any  decision  which  we  might 
render  upon  the  important  question,  which 
has  been  very  fully  and  learnedly  argued  by 
counsel  upon  both  sides,  would  be  a  mere 
dictum,  and  hence  we  think  it  wiser  to  simply 
sustain  the  demurrer  on  the  general  ground 
set  up  therein,  viz.  that  it  does  not  state  a 
cause  of  action  against  the  city  of  Provi- 
dence, leaving  the  plaintiffs  to  obtain  leave,  if 
they  can,  to  so  amend  their  declaration  as  to 
properly  raise  the  question  as  to  the  city's 
liability  in  the  premises.  Whether,  in  case 
the  declaration  shall  be  so  amended  as  to 
state  a  case,  the  questions  which  have  been 
discussed  at  the  bar  can  be  determined  on 


demurrer,  unless  the  declaration  shall  set  out 
the  acts  of  the  city  In  connection  with  said 
celebration,  and  also  that  they  were  done 
and  performed  In  pursuance  of  the  statute, 
as  was  done  in  the  case  of  TIndley  v.  City  of 
Salem,  187  Mass.  171,  quaere.  .  Demurrer  sus- 
tained, and  case  remitted  to  the  common 
pleas  division  for  further  proceedings. 


(20  R.  I.  Mi 
OKANDALL  v.  GAVITT. 
(Supreme  Court  of  Rhode  Island.    Jan.  18, 

189&) 
Umjnrrux.  Abbbst— Declabatiow— Dbmurbbb. 
Where  the  declaration  in  an  action  for 
false  arrest  shows  that  the  arrest  complained 
of  was  made  upon  process  which  was  regular 
on  its  face,  and  does  not  allege  that  any  privi- 
lege or  exemption  from  arrest  was  claimed  by 
plaintiff,  either  at  the  time  of  the  arrest  or  aft- 
erwards, the  declaration  is  demurs  ble. 

Action  by  Oscar  M.  Orandall  against  Wil- 
liam B.  Gavltt  for  false  arrest.  Demurrer  to 
declaration  of  plaintiff  sustained. 

J.  W.  Mathewsbn,  for  plaintiff.  A  B.  Crafts, 
for  defendant. 

PER  CURIAM.  We  think  that  the  demur- 
rer should  be  sustained.  The  declaration 
shows  that  the  arrest  complained  of  was  inade 
upon  process  which  was  regular  upon  its  face, 
and  which  commanded  the  officer  to  arrest  the 
defendant  in  the  former  suit  (who  is  the  plain- 
tiff in  this);  and  the  declaration  does  not  al- 
lege that  any  privilege  or  exemption  from  ar- 
rest was  claimed  by  the  plaintiff,  either  at 
the  time  of  the  arrest  or  afterwards,  byway  of 
plea  In  abatement  or  otherwise,  or  even  thtt 
the  defendant  knew  or  was  Informed  that  he 
was  a  qualified  voter.  If  he  neglected  to 
claim  his  exemption  from  arrest  in  some  way 
in  connection  with  the  former  suit,  as  it  was 
clearly  his  privilege  to  do,  he  waived  his  righ* 
thereto,  and  cannot  now  be  heard  to  complain 
of  the  arrest  Demurrer  sustained,  and  case 
remitted  to  the  common  pleas  division  for  fur- 
ther proceedings. 


(JO  R.  I.  M2> 

ANDERSON  v.  TAPT,  Town  Treasurer. 

(Supreme  Court  of  Rhode  Island.    Jan.  13, 
1898.) 

Defective  High wat  — Change  in  Condition— 
compbtenct  of  evidbxcb. 
Evideuce  that  the  highway  on  which  plain- 
tiff was  injured  had  been  used  in  the  same  con- 
dition it  was  in  on  the  night  of  the  accident  for 
20  years,  without  accident,  is  incompetent  on 
the  question  of  negligence. 

Action  by  Seymour  Anderson  against  Cy- 
rus Taft,  town  treasurer.  To  the  action  of  the 
court  in  refusing  to  admit  certain  evidence  de- 
fendant excepted,  and  urges  the  exception  as  a 
ground  for  a  new  trial.     New  trial  denied. 

S.  S.  Lapuam  and  F.  P.  Owen,  for  plain- 
tiff.    Charles  0   (iorman,  for  defendant. 
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MATTESON,  C.  3.  This  Is  an  action  of. 
trespass  on  the  case  for  negligence  of  the 
town  of  Cumberland  In  falling  to  keep  one 
of  Its  highways  safe  for  travelers.  At  the 
trial  In  the  common  pleas ,  division  the  de- 
fendant offered  testimony  that,  the  highway 
had  been  used 'in  the  3ame  condition  it  was 
in  on  the  night  of  the  accident  for  upwards 
of  20  years,  without  accident.  The  court  re- 
fused the  offer,  and  thereupon  the  defendant 
excepted,  and  now  urges  the  refusal  as  a 
ground  of  his  petition  for  a  new  trial. 

There  are  cases  which,  expressly  or  im- 
pliedly, sanction  the  defendant's  contention 
that  the  testimony  Is  competent  evidence  on 
the  question  of  negligence.  Quintan  v.  City 
of  Utica,  11  Hun,  217,  74  N.  Y.  603;  Hubbell 
v.  City  of  Yonkers,  104  N.  Y.  434,  10  N.  B. 
858.  But  the  weight  of  authority,  and,  as 
it  seems  to  us,  the  better  reasons,  support 
the  opposite  view.  Collins  v.  Inhabitants  of 
Dorchester,  6  Cush.  396;  Aldrich  v.  Inhab- 
itants of  Pelham,  1  Gray,  510;  Kidder  t.  In- 
habitants of  Dunstable,  11  Gray,  342;  Blair 
v.  Inhabitants  of  Pelham,  118  Mass.  420; 
Bailey  v.  Town  of  Trumbull,, -31  Conn.  582; 
Bassett  y.  Shares,  63  Conn.  39,  27  Atl.  421; 
Association  v.  Giles.  33  N.  J.  Law,  260;  El- 
liott, Boads  &  S.  646.  If  the  defendant  had 
been  permitted  to  pat  in  the  testimony,  the 
plaintiff  would  have  been  entitled  to  rebut 
it  by  testimony  that  accidents  had  happen- 
ed within  the  20  years.  ,The  defendant 
might  then  have  shown  that  the  accidents 
were  caused,  not  by  the  defective  condition 
of  the  highway,  but  because  of  the  want  of 
due  care  on  the  part  of  the  traveler.  Apart 
from  the  consideration  that  other  accidents 
would  be  res  inter  alios  acta  as  to  the  plain- 
tiff, it  is  apparent  that  such  testimony,  could 
the  parties  be  prepared  to  meet  it,  might  in- 
troduce into  the  case  numerous  collateral  is- 
sues bearing  only  remotely  on  the  main  is- 
sue, which  would  tend  to  greatly  protract 
the  trial,  distract  the  attention  of  the  jury 
from  the  issues  Involved  in  the  suit,  and  im- 
pose great  and  unnecessary  expense  on  the 
parties.  The  opinion  in  Association  v.  Giles, 
33  N.  J.  Law,  261,  states  the  difficulties  liable 
to  be  encountered  from  the  admission  of 
such  testimony  as  follows:  "The  evidence 
excluded  furnishes  a  forcible  illustration  of 
the  necessity  of  the  rule  to  the  trial  of  caus- 
es before  juries.  The  offer  was  to  show  that 
ten  thousand  persons  passed  these  premises 
in  each  year  since  the  hall  was  erected,  with- 
out accident  The  admission  of  this  evi- 
dence would  carry  with  It  the  right  to  cross- 
examine  as  to  the  circumstances  under 
which  each  individual  of  the  multitude 
passed,  and  the  degree  of  caution  and  cir- 
cumspection used  by  each,  and  also  the  right 
to  Introduce  evidence  of  the  dangers  encoun- 
tered, and,  by  the  exercise  of  superior  vig- 
ilance, avoided,  by  each  one  of  these  individ- 
uals, together  with  evidence  that  some  one 
or  more  of  them  had  met  with  accidents  at 
the  place,— in  turn  opening  the  way  for  evi- 


dence as  to  the  degree  of  care  exercised  by 
such  as  had  not  been  so  fortunate  as  to  es- 
cape; and  when  the  parties,  wearied  in  their 
endeavors  to  exhaust,  this  vast  field  of  in- 
vestigation, rested  the  cause,  the  judge  would 
have  been  compelled  to  direct  the  jury  to  de- 
termine whether  or  not  the  area  was  a  nui- 
sance, from  the  character  of  the  footway,  the 
situation  of  the  area  with  reference  to  it, 
and  the  means  taken  to  guard  against  acci- 
dent from  its  proximity  to  the  sidewalk." 

The  other  ground  of  the  petition  for  new 
trial  is  that  the  verdict  is  against  the  evi- 
dence. The  testimony  was  conflicting,  and 
such  that  different  minds  might  honestly 
reach  different  conclusions  upon  it  There 
is  nothing  to  show  that  the  verdict  was  not 
the  fair  exercise  of  the  judgment  of  the  jury, 
and  in  such  cases  we  are  not  at  liberty  to  dis- 
turb their  finding.  Mew  trial  denied,  and 
case  remitted  to  the  common  pleas  division, 
with  direction  to  enter  judgment  on  the  ver- 
dict 


HABRIS  et  ox.  v.  EARLE. 
(Supreme  Court  of  Rhode  Island.    July  27, 

1889.) 
Insolvent  Estatb— PnpsuouTiost  or  Claim. 
The  supreme  court,  under  Pub.  St  c.  221, 
S  8,  can  grant  a  trial  in  a  case  in  which  a 
party  has  neglected  to  prosecute  his  appeal 
from  the  judgment  of  the  commissioners  of  an 
insolvent  estate. 

In  the  matter  of  the  estate  of  Frank  D. 
Earle.  Petition  by  Isabel  T.  Harris  and 
Joseph  A.  Harris  to  determine  the  validity 
of  a  claim  of  Harriet  P.  Earle  against  said 
estate.    Granted. 

The  petition  states  that  the  petitioner's 
wife,  Isabel  T.  Harris,  was  formerly  the 
wife  of  Frank  D.  Earle,  who  deceased  in 
1878,  leaving  a  will,  a  copy  of  which  is  an- 
nexed, that  was  proved  and  allowed  by  the 
probate  court;  that  in  the  residuary  clause 
thereof  he  bequeathed  to  his  said  wife,  Isa- 
bel T.  Barle,  all  the  rest  and  residue  of  his 
estate,  and  appointed  her  his  executrix,  but 
at  the  time  of  his  death,  she,  being  married 
to  the  petitioner,  was  Ineligible,  under  the 
laws  of  this  state,  and  one  Walter  A.  Earle 
was  appointed  administrator  eta.;  that 
subsequently  he  reported  the  said  estate  to 
be  insolvent  and  thereupon  the  probate 
court  appointed  three  commissioners  to  hear 
and  allow  the  claims  against  said  estate; 
that  said  commissioners  met  and  allowed 
claims,  among  them  being  a  claim  of  Har- 
riet Barle  for  $1,577;  that  the  petitioners 
had  no  notice  of  said  meetings,  nor  of  the 
allowance  of  said  claims,  with  other  claims, 
until  the  final  meeting  of  said  court  of  pro- 
bate, and  there  learned  that  said  court  of 
probate  had  no  authority  to  revise  said  re- 
port and  the  allowances  made,  whereupon 
they  appealed  to  this  supreme  court;  that 
subsequently  this  court  decided  that  said 
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appeal  was  not  prosecuted  according  to  Jaw; 
that  said  claims  allowed  were  unjust,  and  ex* 
orbitant  and  intended  to  deprive. this  peti- 
tioner Isabel  T.  Harris  from  deriving  any- 
thing under  the  residuary  clause  of  said 
will,  by  swallowing  the  whole  estate  by  pre- 
tended claims;  and  that  this  petition  is 
within  one  year  of  the  decision  of  this  court. 
Wherefore  they  pray  that  said  claim  of  Har- 
riet Earle  for  $1,577  may  be  tried  and  de- 
termined by  this  court. 

Edward  a  Dubois,  for  plaintiff. 

PER  CURIAM.  Petition  for  trial  granted, 
without  costs,  on  condition  that  the  petition- 
er shall  enter  the  case  In  this  court  and  file 
a  certified  copy  of  the  proceeding  on  or  be- 
fore the  2d  day  of  the  October  term,  1880, 
and  shall  also  cause  a  citation  to  appear  to 
be  served  on  the  adverse  party  at  least  10 
days  prior  to  Bald  October  term. 


(20  a.  L  854) 

STATE  v.  WATSON. 

(Supreme  Court  of  Rhode  Island.     Jan.  12, 

1888.) 

Adbmtbrt— Indictmsht—  Divorob—  Vacation  o* 
DscBte— Cbimixal  Law— Plbadiho 

— FoRJIBB  CONVICTIOH. 

1.  Where  plaintiff  in  a  decree  of  divorce  re- 
marries, and  cohabits  with  his  second  wife, 
he  may  be  convicted  of  adultery  on  the  setting 
aside  of  the  decree  for  fraud  in  procuring  it. 

2.  A  decree  of  divorce  will  be  set  aside  when 
obtained  by  fraud  of  the  party  in  whoBe  favor 
it  is  rendered,  and  the  other  party  is  not  im- 
plicated therein. 

3.  A  plea  to  the  jurisdiction  •  in  a  criminal 
case  must  precede  the  plea  of  not  guilty. 

4.  After  defendant  pleads  not  guilty,  he  can- 
not file  any  other  plea  without  leave  of  court. 

5.  Partial  endurance  of  punishment,  under 
a  defective  indictment,  is  no  bar  to  a  new  trial 
for  the  same  offense,  if  the  proceedings  are  re- 
versed on  defendant's  motion. 

6.  A  plea  of  former  conviction,  to  be  effectual, 
must  allege  a  conviction  for  an  offense  the  same 
in  law  as  well  as  in  fact. 

7.  A  motion  to  quash  an  indictment  or  other 
criminal  process  is  addressed  to  the  discretion 
of  the  trial  court. 

8.  Matters  dehors  the  record  cannot  be  set  up 
In  a  motion  to  quash  an  indictment 

9.  It  is  not  necessary,  in  a  prosecution  for 
adultery,  that  both  parties  should  be  indicted. 

Francis  C.  Watson  was  convicted  of  the 
crime  of  adultery,  and  he  petitions  for  a  new 
trial,  and  moves  In  arrest  of  judgment.  Peti- 
tion denied,  and  motion  overruled. 

Asst.  Atty.  Gen.  Stearns,  for  the  State.  Den- 
nlson  &  McKenna,  for  defendant 

TILLINGHAST,  J.  The  defendant,  who  has 
been  convicted  of  the  crime  of  adultery  with 
one  Mary  A.  Watson,  now  petitions  for  a  new 
trial  on  numerous  grounds,  the  substance  of 
which,  so  far  as  we.  are  able  to  understand 
them  from  the  confused  statement  thereof,  la 
that  the.  verdict  is  against  the  evidence,  and 
that  the  court  erred  in  certain  rulings  which 
will  be  hereinafter  mentioned. 

The  uncontradicted  testimony  offered  by  the 
S8A.-13 


stale  shows  that  the  defendant  lived  with:  the 
said  Mary  A.  Watson  aa  his  wife  for  nearly 
six  yean,  during  two  of  which  he  lived  with 
her  In  Hopklnton,  in  this  state,  and  that  he 
had  three  children  by  her.  While  the  defend- 
ant does  not  attempt  to  deny  that  he  lived 
with  said  Mary  as  his  wife,  yet  he  contends, 
and  sets  up  aa  a  defense  to  the  indictment, 
that  such  cohabitation  was  not  adulterous,  be- 
cause, as  he  alleges,  he  had  obtained  a  divorce 
from  bis  former  wife,  and  that  he  was  law- 
fully married  to  said  Mary  at  that  time;  and 
the  vital  question,  therefore,  ls.as  to  the  valid- 
ity of  said  divorce.  The  facts  are  these:  In 
1870  the  defendant  was  lawfully  married  to 
Melluda  Buddington,  In  the  state  of  Connecti- 
cut On  the  21st  day  of  May,  1889,  the  su- 
perior court  of  Windham  county,  Conn.,  upon 
a  petition  filed  by  him,  granted  a  decree  di- 
vorcing him  from  his  said  wife.  On  the  23d 
day  of  May,  1889,  two  days  after  the  said  de- 
cree was  granted,  the  defendant  married  said 
Mary  A.  Watson,  In  Sterling,  Conn.,  and  sub- 
sequently lived  with  her  aa  his  wife,  as  afore- 
said. Shortly  after  said  divorce  was  granted, 
the  respondent  therein  filed  a  petition  in  said 
superior  court  asking  that  said  decree  be  set 
aside,  and  the  case  re-entered  upon  the  dock- 
et which  motion,  after  notice  and  hearing, 
was  on  the  18th  day  of  June,  1889,  granted, 
the  court  finding  that  the  respondent  therein 
was  prejudiced  by  the  decree;  that  she  had  a 
good  defense  to  the  action,  and  was  prevented, 
by  mistake  and  accident  from  appearing  to 
oppose  the  same.  The  court  also  found  that 
said  respondent  had  employed  counsel  to  op- 
pose the  granting  of  the  petition  for  divorce, 
and  that  her  counsel  had  actually  appeared 
to  defend  the  suit  but  had  not  entered  his  ap- 
pearance upon  the  docket;  and  also  that  the 
petitioner  knew  that  the  respondent  had  so 
appeared.  In  view  of  these  facta,  the  court 
(Douglas,  J.)  charged  the  jury  In  the  case  at 
bar  that  said  Mellnda  Watson  continued  to  be 
the  wife  of  this  defendant  from  the  time  of 
said  first-mentioned  marriage,  in  1870,  except 
at  most  during  the  interval  from  the  21st  of 
May,  1S89,  to  the  18th  of  June,  1889;  and 
that  what  the  relations  of  the  parties  were 
under  the  law  of  Connecticut  during  the  term 
at  which  the  decree  of  divorce  was  entered  it 
was  not  necessary  for  the  jury  to  consider,  aa 
It  did  not  affect  the  case. 

The  defendant's  counsel  requested  the  court 
to  charge  as  follows:  (1)  "That  a  man  who 
in  good  faith  marries  a  woman  when  he  was 
divorced  from  his  former  wife,  and  the  di- 
vorce was  believed  by  both  of  them  (parties  to 
the  second  marriage)  to  be  valid  and  conclu- 
sive, he  cannot  be  convicted  of  adultery  with 
her  (second  wife)  if  neither  he  nor  she  were 
married  persons,  but  single,  at  the  time  of 
their  marriage  to  each  other,  unless  they  bad 
been  divorced  from  each  other  since  their 
marriage,  and  before  the  alleged  adultery." 
(2)  "After  a  divorce  from  a  former  wife,  a 
man  does  not  by  cohabiting  as  man  and  wife 
under  his  second  marriage,  or  by  having  caw 
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nal  knowledge  of  the  body  of  his  second  wife, 
commit  the  crime  of  adultery.  Bnt  the  in- 
dictment should  allege  the  second  marriage, 
and  all  'the  other  facts  constituting  bigamous 
cohabitation,  if  the  second  marriage  took  place 
In  another  state;  and,  if  the  jury  find  these 
facts  to  be  true,  there  is  a  variance  between 
the  evidence  and  the  pleadings,  and  verdict 
should  be  *Not  guilty.' "  In  reply  to  these  re- 
quests, the  court  said:  "T  understand  the  first 
request  to  apply  In  this  way:  That  if,  dur- 
ing the  time  that  the  decree  of  divorce  was 
in  force,— that  Is  to  say,  from  May  21st,  1889, 
to  the  18th  of  June,  1889,— that  on  the  23rd 
of  May,  when  the  ceremony  of  marriage  was 
gone  through,  these  parties  were  not  living  In 
adultery,  r  will  charge  you  for  the  purposes 
of  this  case  that  that  Is  so.  But  you  see  that 
is  not  the  time  that  this  Indictment  charges 
them  "With  having  committed  adultery."  "The 
second  is  that,  after  the  divorce  from  the  for- 
mer wife,  the  man  does  not,  by  cohabiting  as 
man  and  wife  under  his  second  marriage,  or 
by  having  carnal  knowledge  of  the  body  of 
his  second  wife,  commit  the  crime  of  adul- 
tery. That  I  refuse."  We  do  not  see  that  the 
defendant  has  any  ground  to  complain  of  this 
Instruction.  After  the  decree  of  divorce  was 
det  aside  in  manner  aforesaid,  it  is  clear  that 
the  first-mentioned  marriage  was  in  full  force; 
and  therefore  the  defendant  was  a  married 
man  and  had  a  wife  living  at  the  time  of  the 
commission  of  the  alleged  crime  of  adultery, 
if,  indeed,  such  was  not  the  case  at  the  date 
of  his  second  marriage. 

It  is  evident,  from  an  inspection  of  the  rec- 
ord of  the  divorce  proceedings,  that  the  Con- 
necticut court  was  imposed  upon  and  deceiv- 
ed by  the  defendant  in  connection  with  the 
granting  of  said  decree,— in  short,  that  the 
decree  was  obtained  by  fraud;  and,  upon 
this  fact  being  shown  by  the  respondent  in 
that  case,  said  court  promptly  righted  the 
wrong  thus  perpetrated,  and  placed  the  par- 
'  ties  to  the  suit  where  they  were  before. 
That,  as  a  general  proposition,  courts  have 
power  to  set  aside,  vacate,  modify,  or  amend 
their  judgments  for  good  cause,  no  one  will 
question;  such  power  being  inherent  in  the 
court,  as  a  part  of  its  necessary  machinery 
for  the  due  administration  of  justice.  And 
whenever  a  Judgment  Is  obtained  by  the 
fraud  of  the  party  in  whose  favor  it  Is  ren- 
dered, and  the  other  party  Is  not  Implicated 
therein,  of  course  this  constitutes  a  good 
and  sufficient  cause  for  vacating  the  judg- 
ment. Decrees  in  divorce  suits  are  not  ex- 
empted from  the  operation  of  this  rule,  al- 
though courts  are  more  reluctant  to  disturb 
a  decree  of  divorce,  especially  after  a  sec- 
ond marriage  involving  the  Interest  of  third 
persons.  A  full  discussion  of  the  general 
question  Involved  may  be  found  In  the 
cases  cited  in  2  Bish.  Mar.,  Div.  &  Sep.  $ 
1552,  note  3;  also,  1  Black,  Judgm.  §  320. 
In  Bradstreet  v.  Insurance  Co.,  3  Sumn.  604, 
Fed.  Cas.  No.  1,793,  Story,  J.,  says:  "I  know 
of  no  case  where  fraud,  If  established  by 


competent  proofs,  is  not  sufficient  to  over- 
throw any  judgment  or  decree,  however 
solemn  may  be  its  form  and  promulgation." 
In  Adams  v.  Adams,  51  N.  H.  388,  which  is 
a  leading  case  upon  the  subject  under  con- 
sideration, Bellows,  C.  J.,  says:  "This  doc- 
trine in  regard  to  Impeaching  judgments  and 
decrees  for  fraud  has  been  applied  In  numer- 
ous cases  to  decrees  In  divorce  suits  and 
suits  for  nullity  of  marriage,  and  the  weight 
of  authority  is  greatly  in  favor  of  such  ap- 
plication. Upon  principle,  there  Is  no  solid 
ground  for  any  distinction  between  decrees  In 
divorce  suits  and  other  judgments ;  or,  if  there 
be  any,  it  is  to  be  found  in  the  much  greater 
danger  of  fraud  and  Imposition  in  divorce 
cases,  as  compared  with  others;  thus  adding 
largely  to  the  necessity  and  importance  of 
preserving  the  power  to  correct  or  vacate 
decrees  that  have  been  obtained  by  fraud 
and  Imposition.  .  Accordingly,  it  Is  laid  down 
In  Bish.  Mar.,  Div.  &  Sep.  §  699,  that  If  a 
tribunal  has  been  Imposed  upon,  and  in  con- 
sequence of  the  fraud  a  judgment  of  divorce 
has  been  wrongfully  rendered,  It  may  vacate 
this  judgment,  when,  upon  a  summary  pro- 
ceeding, it  is  made  cognizant  of  the  fraud." 
To  the  same  effect  are  Edson  v.  Edson,  108 
Mass.  590;  Bomsta  v.  Johnson,  38  Minn.  230. 
36  N.  W.  341;  and  Wisdom  v.  Wisdom,  24 
Neb.  551,  39  N.  W.  594.  It  Is  clear,  then, 
that,  whatever  the  status  of  the  defendant 
was  between  the  time  of  the  granting  of 
said  decree  of  divorce  and  the  annulment 
thereof,  yet  the  said  Mellnda  Watson  was  his 
lawful  wife  during  the  time  covered  by  the 
Indictment  in  this  case. 

The  next  error  alleged  to  have  been  com- 
mitted by  the  presiding  justice  Is  that  be 
overruled  the  defendant's  plea  to  the  ju- 
risdiction of  the  court  The  record  shows 
that  on  March  23,  1896,  the  defendant  was 
arraigned  and  pleaded  "Not  guilty";  and 
that  on  May  19,  1896,  without  having  asked 
or  obtained  permission  to  retract  this  plea, 
and  without  permission  to  file  any  further 
plea,  he  filed  a  plea  to  the  jurisdiction,  as 
he  styles  it  (although  In  fact  It  is  plea  of 
autrefois  convict,  which  is  a  plea  In  bar),  In 
which  he  sets  up  former  jeopardy  and  for- 
mer punishment  for  the  same  or  a  kindred 
offense.  On  June  8,  1896,  the  defendant  also 
filed  a  motion  to  dismiss  the  indictment  for 
want  of  jurisdiction,  on  the  ground  of  for- 
mer Jeopardy.  On  June  10th  he  filed  what 
tie  denominates  a  "Motion  to  Quash,  in  the 
Nature  of  a  Substantial  Demurrer,"  on  the 
ground  that  the  indictment  charges  no  of- 
fense known  to  the  law,  and  for  various  oth- 
er reasons  not  appearing  of  record.  On  the 
same  day  he  made  a  motion  for  leave  to 
withdraw  his  plea  of  "Not  guilty,"  which 
was  denied  by  the  court,  whereupon  the 
trial  of  the  case  proceeded,  and  the  Jury 
found  the  defendant  guilty. 

First,  then,  as  to  said  plea  to  the  jurisdic- 
tion. This  plea  was  filed  too  late.  The  rules 
of  criminal  pleading  require  that  a  plea  to 
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the  Jurisdiction,  like  a  demurrer,  plea  in 
abatement,  plea  in  bar,  or  any  other  special 
plea  whatever,  shall  precede  the  plea  of  not 
guilty.  If  the  special  plea  is  determined 
against  the  defendant,  the  practice  Is  to  then 
allow  him  to  plead  over.  State  v.  Edgerton, 
12  R.  I.  108.  Moreover,  after  a  plea  of  not 
guilty,  the  defendant  cannot  file  any  other 
plea  without  leave  of  court.  Com.  v.  Blake, 
12  Allen,  1.88;  Com.  v.  Lannan,  13  Allen,  563. 
We  have,  however,  examined  said  plea  to  the 
jurisdiction,  but  do  not  find  that  it  would 
have  been  of  any  avail  if  it  had  been  filed  In 
season.  It  sets  out,  or  attempts  to  set  out, 
a  former  conviction  of  the  defendant  for  big- 
amous cohabitation  with  the  said  Mary  A. 
Watson,  the  indictment  in  which  case  covers 
and  Includes  the  same  time  on  which  the 
offense  is  laid  in  the  one  before  us.  It  also 
sets  out  that  the  defendant  was  imprisoned 
for  six  months  and  ten  days  for  said  offense, 
and  he  refers  to  the  record  of  said  case  in 
support  of  his  allegation.  As  that  case  was 
before  this  division  on  habeas  corpus,  we  can 
properly  take  notice  of  the  facts  therein,  and 
they  are  these:  The  defendant  was  con- 
victed of  bigamous  cohabitation  with  said 
Mary  A.  Watson,  as  alleged  in  the  plea,  and 
was  sentenced  therefor  to  Imprisonment  for 
the  term  of  four  years.  Some  time  after  he 
was  committed,  he  obtained  a  writ  of  habeas 
corpus,  on  the  ground  that  the  indictment 
stated  no  offense  known  to  the  law;  and, 
after  hearing  thereof,  this  court  decided  that 
the  Indictment  was  fatally  defective,  and  or- 
dered the  defendant  discharged  from  Impris- 
onment. See  In  re  Watson,  Index  RR,  163, 
33  Atl.  873.  It  will. at  once  be  seen,  there^ 
fore,  that  said  "Plea  to  the  Jurisdiction,"  so 
called,  is  without  any  force  or  validity.  The 
indictment  on  which  he  was  tried,  convicted, 
and  sentenced  was  not  only  for  another  and 
distinct  offense  from  that  with  which  he  iff 
charged  in  the  indictment  now  before  us,  but, 
by  reason  of  being  fatally  defective  in  the 
manner  aforesaid,  was  a  mere  nullity.  "Where 
there  Is  no  jurisdiction,"  as  said  by  Mr. 
Wharton  in  his  work  on  Criminal  Pleading 
and  Practice  (9th  Ed.,  I  507),  "or  where  the 
indictment  is  defective,  even  in  a  capital  case, 
it  is  agreed  on  all  sides  the  defendant  has 
never  been  in  jeopardy,  and  consequently,  if 
judgment  be  arrested,  a  new  indictment  can 
be  preferred,  and  a  new  trial  Instituted,  with- 
out violation  of  the  constitutional  limitation 
Even  partial  endurance  of  punishment  under 
a  defective  Indictment  will  be  no  bar  when 
the  proceedings  are  reversed  on  the  defend- 
ant's motion,  although  it  is  otherwise  when 
the  judgment  Is  unreversed.  But  a  judg- 
ment erroneously  arrested  on  a  good  Indict-, 
ment  may  be  a  bar."  See,  also,  Koblhelmer 
v.  State,  39  Miss.  548,  cited  by  counsel  for 
defendant.  ,  Moreover,  a  plea  of  autrefois 
convict  must  allege  that  the  two  offenses  are 
the  same;  for  when  the  offenses  charged  in 
the  two  Indictments  are  distinct,  though  com- 
mitted concurrently,  they  are  separably  pros- 


ecutable. Thus,  the  fact  that  a  person  has 
been  convicted  of  keeping  a  drinking  house 
and  tippling  shop  Is  no  bar  to  an  indictment 
for  presuming  to  be  a  common  seller,  al- 
though both  indictments  cover  the  same  pe- 
riod of  time,  and  are  supported  by  the  same 
acts  of  Illegal  sale.  State  v.  Inness,  53  Me. 
536.  Blackstone  says  that  the  pleas  of  for- 
mer acquittal  or  former  conviction  must  be 
upon  a  prosecution  for  the  identical  act  and 
crime.  4  Bl.  Comm.  336.  And  Chief  Justice 
Shaw  says  that,  In  considering  the  identity 
of  the  offense,  it  must  appear  by  the  plea 
that  the  offenses  charged  In  both  cases  are 
the  same  In  law  as  well  as  in  fact,  and  that 
the  plea  will  be  vicious  if  the  offenses  charged 
In  the  two  indictments  be  perfectly  distinct 
In  point  of  law,  however  nearly  they  may  be 
connected  In  fact.  Com.  v.  Roby,  12  Pick. 
496;  Rice,  Cr.  Ev.  §  385,  and  cases  cited; 
Com.  v.  Putnam,  1  Pick.  136,  at  page  140. 

As  to  the  defendant's  motion  to  dismiss,  it 
is  sufficient  to  say  that  it  is  based  upon  the 
same  ground  as  the  plea  which  we  have  just 
passed  upon,  and  hence  requires  no  further 
consideration. 

The  defendant's  "Motion  to  Quash,  in  the 
Nature  of  a  Substantial  Demurrer,"  was 
properly  overruled.  A  motion  to  quash  an 
indictment  or  other  criminal  process  Is  ad- 
dressed to  the  discretion  of  the  trial  court, 
and,  as  said  by  Ames,  O.  J.,  in  State  v.  Mc- 
Carthy, 4  R.  I.  84,  "Is  never  granted  unless 
by  this  short  dealing  the  ends  of  justice  can 
be  as  well  attained,  and  the  rights  and  eq- 
uities of  the  parties  as  well  observed  as  by 
allowing  the  cause  to  go  on  to  its  termination 
In  the  accustomed  mode."  See,  also,  Chit 
Cr.  Law,  300-303.  We  have,  however,  ex- 
amined the  indictment  in  the  case  at  bar. 
and  find  that  it  is  in  the  ordinary  form,  and 
clearly  and  technically  sets  out  and  charges 
the  crime  of  adultery. 

As  to  that  part  of  the  motion  which  sets 
up  matters  dehors  the  record,  we  reply  that,  In 
the  first  place,  it  sets  out  no  ground  of  de- 
fense, and,  in  the  second  place,  even  if  it  did, 
the  matter  should  have  been  set  up  by  plea, 
and  not  by  motion  to  quash,  as  the  latter  can 
be  granted  only  for  defects  apparent  on  the 
record.  Howland  v.  School  Dlst,  15  R.  I. 
184,  2  Atl.  549,  and  8  Atl.  337.  See,  also, 
State  v.  Drury,  13  R.  I.  540;  State  v.  Ma- 
loney,  12  R.  I.  251;  Whart.  Cr.  PI.  &  Prac. 
J|  86-88. 

The  only  remaining  motion  to  be  considered 
In  this  case  Is  that  in  arrest  of  judgment, 
which  is  merely  a  rehash  of  the  defendant's 
"Plea  to  the  Jurisdiction,"  so  called,  and  of 
his  subsequent  motions  which  we  have  al- 
ready considered.  The  motion  is  coupled 
with  an  argument  to  the  effect  that  the  de- 
fendant, if  indictable  at  all,  should  have  been 
indicted  for  some  other  offense  than  that  of 
adultery,  and  also  that  one  of  the  guilty  par- 
ties cannot  be  indicted  without  the  other. 
It  would  not  seem  to  require  a  very  thorough 
knowledge  of  criminal  pleading  la  order  foi 
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counsel  to  avoid  mistakes  of  this  sort,  as 
well  as  those  hereinbefore  pointed  oat.  The 
motion  In  arrest  of  judgment  is  overruled 

We  have  examined  the  numerous  other 
grounds  contained  in  the  defendant's  petition 
for  new  trial,  but  do  not  find  that  they  are 
entitled  to  any  serious  consideration.  Peti- 
tion denied,  and  case  remitted  to  the  common 
pleas  division  for  sentence. 


(20  R.  I.  847) 

ISLAND  SAV.  BANE  v.  OALVIN  et  al. 

(Supreme  Court  of  Rhode  Island.    Jan.  11, 
1898.) 

Obligation  op  Contracts— Impairment— Chanob 
of  Remedt— Mortgages— Sale— Fraud. 
LPub.  St  c.  204,  i  28,  providing  that  the 
representative  of  one  jointly  bound  with  an- 
other was  chargeable  by  virtue  of  such  obli- 
gation, in  the  same  manner  as  the  representa- 
tive might  have  been  charged  if  the  obligors 
had  been  bound  severally,  'provided  that  the 
plaintiff  shall  first  pursue  the  surviving  debt- 
or to  final  ludgment  and  execution,  was 
amended  by  Judiciary  Act  .1893,  c.  13.  {  17, 
which  limits  the  proviso  to  partnership  con- 
tracts. HM,  that  the  amendment  affects  only 
the  remedy;  for  if  a  creditor  should  under  the 
last  law  sue  a  representative  first  when  the 
surviving  debtors  are  able  to  pay,  the  represen- 
tative could  compel  contribution,  and  the  result 
is  the  same  as  though  they  had  been  first  sued, 
and  had  then  compelled  contribution  from  the 
representative. 

2.  The  remedy  of  a  creditor  may  be  changed 
without  impairing  the  obligation  of  the  con- 
tract. 

3.  In  an  action  for  a  balance  due  on  a  note 
signed  by  several  joint  obligors,  against  the 
representative  of  one,  deceased,  evidence  that 
the  sale  of  the  premises  mortgaged  to  secure 
such  note  was  fraudulent,  in  that  it  sold  for  an 
inadquate  price  to  a  joint  obligor  and  mortga- 
gor, is  inadmissible  on  behalf  of  the  representa- 
tive, where  such  party  has  been  decreed  in  an- 
other suit  to  reconvey  back  to  the  heirs  of  de- 
ceased his  share  of  the  premises,  subject  to 
the  mortgage  given  in  payment  of  the  price  bid 
at  the  sale. 

Action  by  the  Island  Savings  Bank  against 
Catherine  Galvin,  executrix  of  the  will  of 
Daniel  Galvin,  and  .  others.  There  was  a 
judgment  for  plaintiff.  Petition  for  new 
trial.    Denied. 

Wm.  P.  Sheffield,  Jr.,  for  plaintiff.  Charles 
Acton  Ives,  for  defendants. 

8TINBS8,  J.  The  plaintiff  sued  for  a  bal- 
ance due  on  a  promissory  note  given  to  it  by 
Patrick  H.  Horgan,  Charles  C.  Pierce,  and 
Daniel  Galvin,  August  8,  1892,  for  the  sum 
of  $10,000,  secured  by  mortgage  on  real  es- 
tate in  Newport.  Daniel  Galvin  died  August 
8,  1894,  and  afterwards  the  real  estate  was 
sold  under  the  mortgage  for  the  sum  of  $6,- 
700.  On  motion  of  the  defendant  Catherine 
Galvin,  executrix,  the  surviving  joint  debtor, 
Horgan,  was  summoned  in;  the  other,  Pierce, 
not  being  within  this  jurisdiction.  At  the 
trial,  the  plaintiff  produced  the  note,  proved 
the  amount  due  upon  It,  and  rested.  Cath- 
erine Galvin  then  asked  the  court  to  rule 
that  the  was  entitled  to  a  verdict,  because 


the  plaintiff  had  not  pursued  the  surviving 
debtors  to  judgment  and  execution,  which 
request  was  denied. 

Under  Pub.  St  R.  L  c.  204,  f  28,  In  force 
at  the  date  of  the  note,  the  representative  of 
one  jointly  bound  with  another  was  made 
chargeable,  by  virtue  of  such  obligation,  in 
the  same  manner  as  such  representative 
might  have  been  charged  if  the  obligors  had 
been  bound  severally  as  well  as  jointly: 
"provided,  that  the  plaintiff  shall  first  pursue 
the  surviving  debtor  to  final  judgment  and 
execution."  The  claim  is  that  this  proviso 
fixed  the  liability  of  the  parties  so  as  to 
make  the  liability  of  a  deceased  party  sub- 
sequent to  that  of  the  surviving  debtors,  and 
that  this  liability  could  not  be  affected  by 
the  provisions  of  the  judiciary  act  (c.  13,  § 
17),  passed  May  19,  1893,  which  limited  the 
proviso  to  partnership  contracts,  thus  leav- 
ing the  representatives  of  other  joint  debtors 
to  be  pursued  as  under  a  several  contract. 
We.  do  not  think  that  the  claim  of  the  de- 
fendant Is  tenable.  Under  both  the  former 
and  subsequent  laws,  each  debtor  was 
chargeable  severally.  There  has  been  no 
change  In  the  liability.  The  only  change 
has  been  in  the  remedy.  Under  the  former 
act,  the  representative  could  not  be  sued  un- 
til after  judgment  and  execution  against  the 
surviving  debtor,  and  tinder  the  later  act  he 
may  be  sued  before  such  judgment  and  exe- 
cution. In  both  cases  the  right  and  liabili- 
ty to  contribution  and  the  ultimate  liability 
for  the  whole,  if  the  surviving  debtors  are 
unable  to  pay,  remain  the  same.  The  change 
Is  simply  In  the  time  when  the  representative 
may  be  sued,  and  this  is  clearly  a  change  of 
remedy  only.  No  right  is  affected,  for  if  a 
creditor  should,  under  the  present  law,  first 
sue  a  representative  when  the  surviving 
debtors  are  able  to  pay,  the  representative 
may  compel  contribution;  and  the  result  Is 
the  same  as  though  they  had  been  first  sued, 
and  then  compelled  contribution  from  the 
representative.  The  proposition  that  chan- 
ges may  be  made  in  a  remedy  is  too  plain  for 
argument.  The  subject  was  fully  discussed 
in  Re  Penniman,  11  R.  I.  333. 

The  request  for  a  ruling,  upon  the  ground 
stated,  having  been  denied,  the  defendant  pro- 
ceeded to  offer  testimony.  Without  attempt- 
ing to  follow  the  numerous  exceptions  which 
were  taken,  it  is  sufficient  to  say  that  the  de- 
fense to  the  claim  for  a  balance  due  on  the 
note  was  by  way  of  recoupment  for  dam- 
ages arising  from  the  Improper  conduct  of 
the  plaintiff's  agent  in  the  sale,  on  account 
of  which  the  property  was  sold  for  a  sum 
far  below  Its  value,  whereas  a  fair  sale 
would  have  produced  more  than  enough  to 
pay  the  note.  It  appeared  that  the  sale  of 
the  property  was  Intrusted  by  the  plaintiff 
to  Edward  Newton,  then  its  treasurer,  who 
bid  in  the  property  for  himself  for  the  sum 
of  $6,700.  Much  testimony  was  offered  to 
show  the  relation  between  Newton  and  Hor- 
gan in  regard  to  the  property  after  the  sale. 
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In  support  of  the  charge  of  a  fraudulent  sale, 
which  was  excluded  upon  the  ground  that 
after  the  sale  Newton  was  no  longer  agent 
for  the  hank,  and  that  what  he  did  with  the 
property  was  Immaterial.  So  far  as  the 
matter  of  agency  Is  concerned,  the  ruling 
was  clearly  contact;  but,  still,  the  subse- 
quent conduct  of  the  parties  might  show  that 
they  were  acting  in  collusion  and  fraudulent- 
ly as  regards  the  Galvin  interest.  When  tes- 
timony goes  to  show  that  the  buyer  at  the 
sale  was  only  a  nominal  purchaser,  and  that 
Galvins  co-debtor  continued  to  exercise  all 
the  appearance  of  ownership,  and  to  use  the 
estate  as  his  own,  it  Is  quite  a  different  thing 
from  testimony  which  would  show  the  same 
state  of  affairs  between  the  buyer  and  a 
stranger  to  the  estate.  The  difference  lies 
In  the  relationship  of  Joint  obligors  between 
Horgan  and  Galvin,  which  presents  an  ele- 
ment of  fraud  when  the  sale  is  made  for 
the  benefit  of  one,  and  to  the  detriment  of 
the  other;  whereas  a  sale  for  the  same  sum 
for  the  benefit  of  a  stranger  might  show, 
prima  facie  at  least,  only  Inadequacy  of 
price.  Proof  of  such  collusion  would  most 
naturally  appear  in  conduct  after  the  sale 
had  been  made,  but  it  would  tend  to  show 
that  It  existed  and  operated  at  the  time  of 
the  sale.  .But  even  If  this  is  so,  and  if  some 
of  the  testimony  offered  by  the  defendant 
was  pertinent  to  what  she  wanted  to  prove, 
still  we  do  not  see  bow  we  can  grant  a  new 
trial  in  this  case. 

The  defendant  Galvin  put  in  evidence  the 
record  in  the  suit  In  eqvtty  brought  by  her 
against  Newton,  reported  In  Index  BR,  p. 
12;  36  AtL  3,  in  which  it  was  decreed  that 
Newton  should  convey  to  the  complainants, 
heirs  at  law  of  Daniel  Galvin,  one-fourth  of 
the  estate-  bought  by  him  at  the  sale  under 
the  mortgage,  subject  to  the  new  mortgage 
of  $7,000  given  by  him  in  payment  therefou, 
and  also  should  account  for  the  Surplus  of 
said  mortgage  over  the  purchase  money,  and 
for  rents  and  profits.  Thus,  the  plaintiff, 
as  representative  of  Daniel  Galvin,  having 
been  reinstated  to  her  proportionate  owner- 
ship in  the  estate,  stands  as  though  no  sale 
bad  been  made.  -  She  has  therefore  suffered 
nothing  by  the  Sale.  She  cannot  have  her 
property  back,  and  at  the  same  time  be  ex- 
empt from  liability  for  the  debt  Thus,  all 
the  testimony  relating  to  a  fraudulent  sale 
was  Irrelevant,  and  constituted  no  defense, 
because  testimony  showing  the  Improper 
conduct  of  the  plaintiff's  agent  in  the  sale 
can  be  of  no  consequence  when,  by  reason 
of  It,  the  defendants  have  already  been  re- 
stored to  their  rights  in  the  property.  The 
usual  course  in  such  cases  is  for  the  party 
injured  to  set  aside  the  sale,  and  redeem  the 
mortgage.  The  debt  Is  thereby  paid,  and 
the  property  which  would  otherwise  have 
been  sacrificed  Is  restored.  In  this  case,  as 
the  purchaser  was  himself  the  wrongdoer, 
he  was  held  to  be  the  trustee  of  the  com- 
plainants for  their.  Interest  in  the  property. 


and,  since  it  has  been  restored  to  them,  they 
cannot  claim  to  be  absolved  from  the  debt 
any  more  than  they  would  have  been  If  the 
Bale  bad  been  set  aside  and  the  mortgage 
redeemed.  The  complainants,  being  heirs 
at  law  of  Daniel  Galvin,  took  the  estate  sub- 
ject to  his  liabilities,  and  not  in  a  separate 
interest.  We  are  therefore  of  opinion  tha*. 
upon  the  facts  shown,  the  defense  set  up  by 
the  executrix  cannot  avail,  and  that  the  pe- 
tition for  a  new  trial  must  be  denied. 


(89  Vt.  £28) 

ORAMFTON  v.  D.  L.  KENT  &  CO.'S  ES- 
TATE. 
(Supreme  Court  of  Vermont    Bennington. 
Oct  Term,  1896.) 
Insolvent  Firm—  Paoor  or  Claims. 
The  assignee  of  an  insolvent  firm,  com- 
posed of  three  or  four  persons,  can  prove  a 
Claim  against  another  insolvent  firm  which  is 
composed  of  two  of  the  members  of  the  claim- 
ant firm,  where  all  dividends  recovered  are  for 
the  benefit  of  such  claimant  firm's  creditors. 

Exceptions  from  Bennington  county  court; 
Start,  Judge. 

Action  by  John  W.  Crampton,  as  assignee 
of  the  estate  of  the  S.  F.  Prince  Company,  in- 
solvent, against  the  estate  of  D.  I*  Kent  & 
Co.,  Insolvent  From  a  Judgment  for  defend- 
ant plaintiff  excepts.    Reversed. 

Batchelder  As  Bates,  for  plaintiff.  Butler 
&  Moloney,  for  defendant 

TYLER,  J.  The  plaintiff,  as  assignee  of 
the  Insolvent  estate  of  S.  F„  Prince  &  Co.,  filed 
a  claim  in  the  court  of  insolvency  against  the 
Insolvent  estate  of  D.  L.  Kent  &  Co.  The 
claim  was  disallowed,  and  the  plaintiff  ap- 
pealed to  the  county  court  where  he  filed  a 
declaration  In  the  common  counts  In  assump- 
sit and  the  defendant  filed  two  pleas  thereto, 
—the  first  alleging  that  the  claimant  was  a 
co-partnership  composed  of  Samuel  F.  Prince, 
John  F.  Prince,  and  Charles  B.  Kent,  and  that 
the  defendant  was  a  co-partnership  composed 
of  the  same  Samuel  F.  Prince  and  John  F. 
Prince;  that,  during  the  time  when  the  al- 
leged causes  of  action  accrued,  both  firms 
were  engaged  In  the  business  of  quarrying, 
manufacturing,  and  selling  marble  at  Dorset, 
In  this  state,  and  had  mutual  dealings;  that 
advancements  and  loans  of  money,  and  ad- 
vancements, loans,  and  sales  of  marble,  were 
during  that  time  made  between  the  two  firms 
so  composed  in  respect  to  members;  and 
that  the  alleged  causes  of  action  accrued  sole- 
ly by  reason  of  such  loans,  sales,  and  advan- 
ces,—and  claimed  that  the  demands,  for  the 
reasons  alleged,  were  not  provable.  The  sec- 
ond plea  differs  from  the  first  only  In  that  it 
alleges  that  E.  L.  Hawley  was  also  a  member 
of  the  claimant  firm.  The  plaintiff  demurred 
to  both  pleas,  and  the  case  comes  here  upon 
the  judgment  of  the  court  below  overruling 
the  demurrer,  and  adjudging  the  pleas  suffi- 
cient 
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The  only  question  presented  Is  whether  the 
assignee  of  one  Insolvent  firm  composed  of 
the  three  or  four  persons  named  In  the  pleas 
can  prove  a  claim  against  another  Insolvent 
firm  which  Is  composed  of  two  of  the  mem- 
bers of  the  claimant  firm.  It  must  be  under- 
stood by  the  pleas  that  the  claimant  firm  was 
engaged  in  a  business  separate  and  distinct 
from  that  of  the  defendant.  The  claim  that 
is  sought  to  be  proved  is  a  debt  due  to  the 
firm  of  S.  F.  Prince  &  Co.  from  the  firm  of 
J).  L.  Kent  &  Co.,  and  therefore  is  not  affect- 
ed by  the  rule  that  a  partnership  firm  cannot 
prove  a  claim  against  the  individual  estate  of 
an  insolvent  partner,  nor  by  the  rule  that  a 
member  of  a  firm  cannot  prove  a  claim  against 
the  firm  of  which  he  is  a  member.  The  case 
presents  no  question  as  to  the  liability  of  the 
property  of  individual  members  of  the  de- 
fendant firm  for  the  payment  of  the  claim, 
nor  of  the  right  of  individual  members  of 
the  claimant  firm  to  share  in  the  assets  of  the 
defendant.  Whatever  dividend  may  be  re- 
ceived for  the  claimant  firm  will  not  be  for 
the  benefit  of  Its  Individual  members,  nor  for 
their  creditors,  but  for  the  benefit  of  the  cred- 
itors of  the  claimant  firm.  Section  2164,  V.  S., 
provides  that  the  net  proceeds  of  the  prop- 
erty of  the  Insolvent  partnership  shall  be  ap- 
propriated to  the  payment  of  the  creditors  of 
such  partnership,  and  that  the  net  proceeds 
ofrthe  separate  estate  of  each  partner  shall  be 
appropriated  to  the  payment  of  his  separate 
creditors,  which  is  for  the  reason  that  credit 
was  presumably  given  by  partnership  and 
private  creditors,  respectively,  by  reason  of 
their  reliance  upon  partnership  and  private 
assets,  which,  by  the  credit  given,  they  have 
respectively  increased.  This  statute  is  found- 
ed upon  tie  equitable  rule  given  by  Lord 
Hardwicke  In  Twlss  v.  Massey,  1  Atk.  67,  that 
joint  creditors,  as  they  gave  credit  to  the  Joint 
estate,  have  first  their  demand  on  the  Joint  es- 
tate, and  separate  creditors,  as  they  gave 
credit  to  the  separate  estate,  have  first  their 
demand  on  the  separate  estate.  The  firm  of 
S.  F.  Prince  &  Oo.  being  a  creditor  of  the  de- 
fendant, and  all  dividends  recovered  being 
for  the  claimant's  creditors,  the  claim  is  prov- 
able. This  holding  is  in  accordance  with  Pot- 
ters Works  v.  Minot,  10  Cush.  892,  and  the 
other  Massachusetts  cases  cited  by  counsel, 
decided  under  a  statute  like  our  own,  and  also 
with  the  elementary  works  upon  partnership 
cited.  Judgment  reversed,  demurrer  sustain- 
ed, pleas  adjudged  Insufficient,  and  cause  re- 
manded. 


)  vt.  231) 


SMITH   v.   JOHNSON. 


Sept. 


(Supreme  Court  of  Vermont.    Rutland. 
Term,  1806.) 

Libki^tPrivilbged  Communications — Candi- 
dates fob  Office. 

Where  defendant  had  said  that  he  had  given 
money  to  plaintiff,  a  justice  of  the  peace,  with 
the  understanding  that  plaintiff  was  to  favor 


defendant  in  prosecutions  before  the  formei  for 
illegal  liquor  selling,  defendant  could  not  justify 
on  the  ground  that  the  words  were  spoken, 
without  malice,  concerning  plaintiff's  fitness  for 
a  public  office  for  which  he  was  a  candidate, 
but  he  could  defend  only  on  the  ground  of 
the  truth  of  the  words. 

Exceptions  from  Rutland  county  court; 
Rowell,  Judge. 

Action  on  the  case  by  Otis  F.  Smith  against 
Robert  M.  Johnson  for  slander.  From  a  pro 
forma  judgment  overruling  a  general  demur- 
rer to  defendant's  special  plea,  plaintiff  ex- 
cepts.   Reversed. 

The  declaration  alleges  that  the  slanderous 
words  were  spoken  concerning  the  plaintiff 
In  bis  office  of  justice  of  the  peace,  with  the 
meaning  that  the  plaintiff  had  received  the 
money,  liquor,  and  gloves  with  the  corrupt 
understanding  that  he  should  favor  the  de- 
fendant in  prosecutions  before  the  plaintiff 
for  violation  of  the  law  against  liquor  sell- 
ing. The  plea  admits  the  speaking  of  the 
words  In  the  sense  charged,  but  attempts  to 
Justify  their  use  by  alleging  that  they  were 
spoken  without  malice,  and  with  a  belief  in 
their  truth,  by  way  of  answer  to  one  who 
inquired  of  the  defendant  concerning ,  the 
plaintiff's  fitness  to  hold  the  said  office;  the 
plaintiff  then  being  a  candidate  for  appoint- 
ment thereto.  The  words  charged  are  recited 
in  the  opinion. 

W.  H.  Button  and  C.  M.  Wilds,  for  plain- 
tiff.   Butler  &  Moloney,  for  defendant. 

TAFT,  J.  The  question  before  us  is  as  to 
the  sufficiency  of  a  plea  to  the  declaration. 
It  Is  alleged  in  the  declaration  that  the  de- 
fendant spoke  maliciously  of  the  plaintiff 
that  he  (the  defendant)  had  paid  the  plaintiff 
$5,  and  what  liquor  the  plaintiff  wanted, 
from  a  pint  to  a  quart  a  month,  while  Ourley 
Parker  was  in  his  saloon;  that  he  (the  de- 
fendant) had  enclosed  a  $10  bill  in  a  letter 
mailed  to  the  plaintiff;  that  he  took  a  $5  bill  out 
of  his  pocketbook,  and  put  it  Into  a  new  pair 
of  gloves  which  Curley  Parker  had,  and  gave 
to  the  plaintiff;  and  that  he  did  these  things 
for  his  protection.  The  defendant  alleges  in 
his  plea  that  he  spoke  the  words  with  no 
malice  whatever,  and  that  he  had  good  rea- 
son to,  and  did,  believe  that  said  words  were 
true.  The  defendant  knew  whether  the 
words  of  the  libel  were  true  or  false.  He 
had  knowledge  thereof,  because  they  related 
to  acts  which  be  states  that  he  did.  Wheth- 
er he  did  the  acts,  or  not,  was  a  fact  within 
his  knowledge,  and  belief  in  respect  to  it  is* 
not  predicable  of  knowledge.  The  plea  Is  de- 
fective in  not  alleglng'the  truth  of  the  words. 
If  these  matters  related  to  acts'  done  by  third 
parties,  the  plea,  in  its  present  form,  might 
be  sufficient,  under  the  ruling  in  Posnett  v. 
Marble,  62  Vt.  488,  20  Atl.  813,  but  upon  the 
facts  stated  in  the  declaration  the  plea  is  de- 
fective. The  defendant  can  only  stand  upon 
the  truth  of  the  words  alleged.  He  must 
therefore  plead  their  truth.     Toe  demurrer 
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should  have  been  sustained,  and  the  plea  ad- 
judged Insufficient.  The  pro  forma  Judg- 
ment reversed,  and  cause  remanded. 


(6»  vt.  2Si) 

WESTCOTT  v.-  WESTCOTT'S  ESTATE. 

(Supreme  Court  of  Vermont.     Rutland.    Oct. 

Term,  1886.) 

Impubd  Contracts  for  Services— Evidbhob— 

Trial— Offer  of  Proof— Witnesses 

— competehot. 

1.  After  becoming  of  age,  plaintiff  went  from 
home  to  another  state,  where  he  married  and 
spent  a  few  years.  His  father  then  sent  for 
him,  stating  that  he  had  a  good  deal  of  land, 
and  that  plaintiff  had  better  come  home  to 
work  on  the  farm;  and  plaintiff  then  returned, 
and  performed  various  kinds  of  labor  on  the 
farm  for  his  father  s  benefit  Held,  that  the 
question  of  implied  contract  was  for  the  jury. 

2.  Where  a  question  put  to  a  witness  is  ex- 
cluded, and  the  questioner  makes  no  offer  of 
proof,  so  that  it  does  not  appear  what  the  an- 
swer would  have  been,  the  ruling  will  not  be 
reviewed. 

8.  In  an  action  on  a  claim  against  a  sol- 
vent estate,  the  residuary  legatee  is  a  party  in 
interest,  and  hence  his  wife  is  not  a  competent 
witness. 

4.  In  assumpsit  by  a  son  against  his  father's 
estate  for  services  rendered,  as  the  son  claim- 
ed, upon  his  father's  request  to  return  home  to 
work  defendant,  after  showing  the  loss  of  cer- 
tain letters  written  by  plaintiff  to  his  mother, 
and  shown  by  her  to  the  father,  offered  to  show 
that  plaintiff  wrote  in  those  letters  that  he  was 
in  want,  and  was  unable  to  make  a  living,  and 
asked  for  assistance,  and  that,  in  consequence, 
his  father  sent  him  money  to  return  home, 
which  he  did.  Beld  competent  to  show  the  mu- 
tual understanding  and  expectation  of  the  par- 
ties. 

Appeal  from  probate  court,  Rutland  county; 
Taft,  Judge. 

Assumpsit  by  Eugene  L.  Westcott  against 
the  estate  of  Daniel  P.  Westcott  for  services 
rendered  deceased.  Judgment  for  plaintiff. 
Defendant  appeals.    Reversed. 

The  declarations  of  the  decedent,  referred 
to  in  the  opinion,  were  to  the  effect  that  he 
had  sent  for  the  plaintiff  to  come  home  and 
work  on  the  farm,  for  the  reason  that  he 
could  do  better  there  than  In  the  West,  where 
be  had  teen.  The  defendant  requested  the 
court  to  Instruct  the  jury  that  there  was  no 
evidence  from  which  they  could  infer  any 
expectation  that  the  plaintiff  should  be  paid 
for  bis  services  beyond  the  value  of  the  board 
of  himself  and  family.  The  court  ruled  that 
there  was  such  evidence,  and  the  defendant 
excepted. 

W.  H.  Preston  and  F.  S.  Piatt,  for  plaintiff. 
Henry  A.  Harman  and  Butler  &  Moloney,  for 
defendant. 

START,  J.  The  question  of  whether  there 
was  any  evidence  tending  to  support  the 
plaintiff's  claim  is  presented  for  consideration 
by  the  defendant's  request  to  charge.  The 
plaintiff's  evidence  *  tended  to  show  that  he 
was  a  son  of  the  deceased,  David  Potter 
Westcott;   that,  after  he  became  21  years  of 


age,  he  left  his  father's  home,  where  he  had 
formerly  resided,  and  went  to  Michigan, 
where  he  was  married  and  spent  a  few  years; 
that  his  father  sent  for  him  to  come  home; 
that  his  father  stated  he  had  a  good  deal  of 
land,  and  the  plalnt'ff  had  better  come  home 
to  work  on  the  farm,  as  he  could  do  beter 
here  than  in  the  west;  that  he  did  come 
home,  and  become  an  inmate  of  his  father's 
house,  and  perform  various  kinds  of  labor 
upon  his  father's  farm,  such  as  haying,  har- 
vesting, milking,  teaming,  drawing  wood,  etc., 
for  his  father's  benefit;  that  his  services  were 
worth  from  $  18  to  $20  per  month.  While 
this  testimony  did  not  tend  to  show  an  ex- 
press promise  on  the  part  of  the  father  to  pay 
for  the  services  of  the  son,  we  think  the  cir- 
cumstances under  which  the  son  returned  to 
his  father's  home,  after  being  away  for  sev- 
eral years,  and  the  circumstances  under 
which  he  thereafter  continued  to  live  with  his 
father  and  perform  services  for  his  father's 
benefit,  taken  In  connection  with  the  father's 
declarations  and  statements,  were  for  the 
consideration  of  the  jury  upon  the  question 
of  whether  there  was  a  mutual  understand- 
ing and  expectation  that  the  services  were  to 
be  paid  for,  and  that  the  case  was  properly 
submitted  to  the  jury. 

If  the  parties  mutually  understood  and  ex- 
pected that  the  services  were  to  be  paid  for, 
the  relation  of  debtor  and  creditor  existed; 
and,  if  the  jury  so  found,  the  plaintiff  was 
entitled  to  recover  the  balance  due  him  for 
his  services.  It  was  not  necessary  to  show 
an  express  agreement  to  pay.  It  was  suffi- 
cient to  show  that  the  father  expected  to  pay 
for  the  services,  and  that  the  son  expected 
payment;  and  such  expectation  could  be 
shown  by  the  circumstances  under  which  the 
services  were  performed,  the  situation  and 
surroundings  of  the  parties,  their  pecuniary 
circumstances,  and  the  declarations  of  the 
party  sought  to  be  charged.  In  Sawyer  v. 
Hebard's  Estate,  58  Vt  876,  3  AtL  630,  it  is 
said:  "An  examination  of  these  cases  shows 
that  no  definite  rule  has  been,  or  can  be,  laid 
down,  in  regard  to  what  the  circumstances 
must  be  to  show  mutual  expectation  to  pay 
for  such  services  or  support,  and  that  each 
case,  In  this  respect,  is  made  to  turn  largely 
upon  its  own  peculiar  circumstances."  In 
Doane's  Ex'r  v.  Doane,  46  Vt.  486,  the  son 
had  means  in  his  bands,  belonging  to  his  fa- 
ther, with  which,  if  paid  over,  the  father  could 
provide  his  own  support  The  son  furnished 
the  support,  and  It  was  held  that  these  cir- 
cumstances would  "help  the  Implication  that 
it  was  to  be  paid  for."  In  Freeman  v.  Free- 
man, 65  111.  106,  it  is  held  that  when  a  son, 
some  time  after  reaching  his  majority,  left 
his  parents,  and  commenced  business  on  his 
own  account,  and  was  afterwards  induced  by 
his  father  to  return,  all  his  other  sons  having 
left  him,  and  he  continued  to  labor  for  his 
father  for  many  years,  managing  his  affairs, 
and  supporting  his  parents,  for  which  he  re- 
ceived nothing  but  his  board,  scanty  clothing, 
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and  a  little  pending  money,  It  was  but  rea- 
sonable to  presume  that  the  father  intended 
to  pay,  and  the  son  to  receive  pay,  for  his  la- 
bor, either  in  money  or  by  devise  in  his  fa- 
ther's will. 

The  witness  Jennie  Westcott  was  properly 
excluded.  Her  husband  was  the  residuary 
legatee  and  devisee  named  in  the  will  of  Da- 
vid Potter  Westcott  The  estate  waB  solvent, 
and  a  recovery  in  this  case  would  directly  di- 
minish the  sum  he  would  otherwise  take  un- 
der the  wilt  He  was  therefore  a  party  in 
interest,  and  his  wife  was  not  a  competent 
witness.  Banister  r.  Ovltt,  64  Yt  580,  24 
Att.  1117. 

The  defendant  made  no  offer  in  connection 
with  the  testimony  of  Heman  Stannard,  and 
it  does  not  appear  what  his  answer  would 
have  been  respecting  the  loan  of  money  to  the 
plaintiff  if  It  had  been  given.  Therefore  er- 
ror does  not  appear.  Roach  v.  Oaldbeck,  64 
Vt  593,  24  Att  989. 

The  defendant,  after  showing  the  loss  of 
certain  letters  written  by  the  plaintiff  to  his 
mother,  and  shown  by  her  to  the  deceased, 
offered  to  show  that  the  plaintiff  wrote  in 
these  letters  that  he  was  In  want,  needed 
money,  was  unable  to  make  a  living,  and 
asked  for  assistance;  that  in  consequence  of 
the  Information  received,  and  with  a  view  of 
relieving  the  plaintiff's  wants,  the  deceased 
sent  him  $100,  to  enable  him  to  return  to  his 
former  home,  in  the  family  of  the  deceased; 
and  that  the  plaintiff  shortly  afterwards  did 
return.  This  testimony  was  excluded,  and 
the  defendant  excepted.  This  testimony,  if 
admitted,  would  have  tended  to  show  the 
plaintiff's  necessities,  his  situation  and  cir- 
cumstances while  in  the  West  and  just  before 
he  came  to  his  father's  house,  the  reason  for 
his  coming,  the  circumstances  under  which 
he  entered  his  father's  family,  and  explain 
and  rebut  the  circumstances  disclosed  by  the 
plaintiff's  evidence.  It  was  admissible  upon 
the  issue  respecting  the  mutual  understand- 
ing and  expectation  of  the  parties,  and  It  was 
error  to  exclude  it;  and  for  this  error  a  new 
trial  must  be  granted.  Judgment  reversed, 
and  cause  remanded. 

($9  Vt.  239) 

WELCH  et  al.  v.  RIDKER  et  al. 

(Supreme  Court  of  Vermont.    Caledonia.    Oct 

Term,  1896.) 

Evidence  —  Admissibility  —  Fatmest  of  An- 
other's Debt— Erbob— Account  Books. 

1.  In  an  action  on  a  purported  agreement  to 
pay  for  goods  delivered  to  another,  it  is  error, 
for  the  purpose  of  controverting  plaintiff's 
claim  that  the  liability  had  been  acknowledged, 
to  admit  evidence  of  a  subsequent  separate 
transaction  between  the  same  parties  which  had 
been  fully  settled  after  the  indebtedness  in 
controversy  was  incurred. 

2.  Evidence  that  defendant  was  on  a  farm, 
and  interested  in  its  management,  is  admissible 
to  substantiate  the  claim  that  goods  were  sold 
to  Another,  who  was  interested  in  the  same 
farm,  upon  representation  by  the  defendant 
that  he  would  pay  for 'the  same. 


8.  Where  all  the  books,  of  a  firm  were  intro- 
duced for  the  purpose  of  proving  a  claim,  and 
the  manner  of  keeping  them  was  explained  in 
full,  testimony  as  to  whether  the  ledger  intro- 
duced was  the  only  book  upon  which  plaintiffs 
charged  goods  which  were  not  paid  for  was  in- 
admissible. 

4.  The  entries  in  the  books  of  a  business  firm 
are  not  conclusive  as  to  whom  credit  was  in  fact 
given  at  the  time  the  goods  were  delivered.  • ' 

■  Exceptions  from  Caledonia  county  court; 
Ross,  Chief  Judge. 

Assumpsit  by  Welch  &  Darling  against  B. 
M.  Ricker  and  Ira  O.  Rlcker.  From  a  ver- 
dict and  judgment  for  defendants,  plaintiffs 
except    Reversed. 

With  respect  to  the  exception  last  men- 
tioned in  the  opinion,  the  record  shows  that 
the  plaintiffs  offered  to  have  the  plaintiff 
Welch  testify  "that  the  ledger  was  the  only 
book  upon  which  the  plaintiffs  charged  such 
goods  as  were  not  paid  for."  The  court 
ruled  that  the  witness  could  not  state  that 
the  ledger  entry  was  the  only  charge,  and 
excluded  the  offer. 

Dunnett  &  Slack,  for  plaintiffB.  Bates  & 
May,  for  defendants. 

THOMPSON,  J.  The  defendant  Ira  O. 
Ricker  being  in  Insolvency,  the  case  in  the 
court  below  proceeded  against  the  defendant 
B.  M.  Ricker  alone.  The  plaintiffs  sought  to 
recover  for  the  price  of  a  quantity  of  feed 
delivered  to  Ira  O.  Ricker  by  virtue  of  cer- 
tain representations  made  prior  to  delivery 
by  B.  M.  Ricker,  as  the  plaintiffs  claimed, 
which  rightly  gave  them  to  believe  and  un- 
derstand that  he  would  become  jointly  re- 
sponsible with  Ira  O.  for  the  payment  there- 
of. The  defendant  B.  M.  Ricker  denied  hav- 
ing made  such  representations,  and  his  lia- 
bility to  pay  for  the  goods.  The  feed  was 
delivered  from  time  to  time  from  November, 
1892,  to  November,  1894.  Late  In  the  fall 
of  1894  the  defendant  B.  M.  Rlckelr  denied 
his  liability  to  the  plaintiffs,  and  refused  to 
pay  for  the  feed  which  had  Been  delivered  to 
Ira  O.,  but  then  agreed  to  pay  for  all  feed 
which  they  might  thereafter  furnish  him. 
As  tending  to  controvert  the  claim  "of  the 
plaintiffs  that  he  had  ever  acknowledged 
any  liability  on  his  part  for  the  feed  In  con- 
troversy, he  was  permitted  to  show,  under 
the  exception  of  the  plaintiffs,  that  on  July 
17,  1895,  he  paid  them  for  all  the  feed 
which  they  furnished  to  Ira  O.  under  the 
agreement  made  In  the  fall  of  1894.  This 
agreement  and  transaction  had  no  connec- 
tion with  the  one  under  which  it  was  claim- 
ed the  account  in  suit  accrued.  By  the  rul- 
ing under  which  this  evidence  was  admitted, 
the  jury  might  well  have  understood  that 
they  had  a  right  to  Infer  and  reason  thus: 
The  defendant  always  pays  as  he  agrees, 
because  he  paid  pursuant  to  his  agreement 
In  the  fall  of  1894.  He  did  not  pay  for  the 
feed  delivered  prior  to-  that  agreement,  but 
refuses  so  to  do.  Therefore  he  did  not  prom- 
ise to  pay  as  alleged  by  the  plaintiffs.    Infer- 
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ences  are  not  to  be  drawn  from  one  trans- 
action to  another  that  Is  not  specifically 
connected  with  ft;  merely  because  the  two 
resemble  each  other.  '  They  must  be  linked 
together  by  the  chain  of  cause  and  effect,  in 
some  assignable  way,  before  an  inference 
can  be  drawn.  Steph.  Dig.  Ev.  (May's  Ed.) 
p.  66,  art.  10;  Id.,  p.  200,  note  6.  No  infer- 
ence in  respect  to  the  alleged  agreement  in 
controversy  could  legitimately  be  drawn  ' 
from  the  fact  that  the  defendant  had  per- 
formed another  contract,  about  which  there 
was  no  dispute.  Hence  it  was  error  to  ad- 
mit this  evidence  for  the  specific  purpose 
stated.  Boy  den  v.  Brookline,  8  Vt.  284; 
Phelps  v.  Conant,  30  Vt  2T7;  Bishop  v. 
Wheeler,  46  Vt.  400;  Hitt  v.  Slocnm,  87  Vt 
524;  Harris  v.  Howard's  Estate,  56  Vt 
605;  Aiken  v.  Kennison,  '68  Vt  665,  5  AtL 
757;  Jones  v.  Ellis'  Estate,  68  Vt  644,  85  AtL. 
488. 

The  exception  to  the  refusal  of  the  court 
below  to  order  the  defendant  to  produce  his 
book  of  accounts  showing  his  deal  with  Ira 
O.  cannot  be  sustained,  as  the  record  shows 
that  the  book  was  produced,  submitted  to 
the  plaintiffs,  and  the  defendant  examined 
in  respect  to  the  same:  The  record  does  hot 
disclose  that  this  was  not  all  done  before  the 
close  of  the  cross-examination  of  the  defend- 
ant 

The  defendant  B.  M.  Rlcker  testified  that 
the  control  and  management  of  the  farm 
sold  by  him  In  1889  to  his  son  Ira  O.  Rlck- 
er, and  onj  which  the  latter  lived  while  the 
account  in  controversy  was  accruing,  was 
the  same  for  the  years  1803  and  1894,  down 
to  1806.  The  plaintiffs  offered  to  show  by 
D.  R.  Darling  that  he  worked  on  the  farm 
during  the  winter  of  1804  and  1895,  after 
the  dispute  between  them  and  B.  M.  Rlcker, 
and  after  they  had  begun  to  furnish  feed  on 
hto  special  promise  to  pay  for 'the  same,  and 
that  he  was  on  the  farm,  and  hired  Darling, 
directed  his  labors,  and  paid  him.  This  evi- 
dence was  excluded,'  to  which  the  plaintiffs 
excepted.  The  evidence  of  the  plaintiffs 
tended  to  -show  that  as  a  part  of- the  repre- 
sentations made  to  them  by  B.  M.  Rlcker, 
under  which  they  furnished  the  feed  oh  the 
Joint  credit  of  himself  arid  Ira  O.,  he  made 
such  representations  as  gave  them'  the  right 
to  understand  and  believe  that  he  was'Jolnt- 
ly  Interested  with  Ira  O.  in  the  management 
and  control  of  the"  farm.  If  this  were  true, 
it  rendered  more  probable  the  claim  of  the 
plaintiffs  that  he  agreed  to  become  jointly 
liable  with  Ira  O.  for  the  feed.-  In  view  of 
the  testimony  of  B.  M.  Rlcker  in  respect  to 
the  control  and  management  of  the  farm 
during  the  years  1893  and  1804,  the'  evidence 
excluded  tended  to  show  that  he  was  Jointly 
interested  with  Ira  O.  in  the  control  and 
management  of  the  farm,  and  It  was  error 
to  exclude  It  Armstrong  v.  Noble,  55  Vt 
428;  Tenney  v.  Smith,  63  Vt  520,  22  AtL 
659;  State  v.  Burpee,  65  Vt  1,  25  Atl.  964. 

We  fail  '/>  discover  any  error  in  respect  to 


permitting  the  plaintiffs  to  testify  about  the 
charging  the  feed  on  their  books.  The  books 
were  produced,  and  the  entries  shown.  The 
plaintiffs  were  allowed  to  testify  fully  as  to 
their  method  of  keeping  their  books,  and 
how  It  happened  that  on  the  memorandum 
or  sales  book  the  feed  was  charged  to  Ira 
O.  Rlcker,  while  on  the  ledger  it  was  char- 
ged to  Ira  O.  and  B.  M.  Rlcker.  Neither  en- 
try'was  conclusive  as  to  whom  the  credit 
was  In  fact  given  at  the  time  of  the  deliv- 
ery of  the  goods.  Scott  v.  Shipherd,  S  Vt 
104;  Goodrich  v.  Drew,  10  Vt  137.  The 
plaintiffs  were  permitted  to  show  that  they 
in  fact  sold  the  goods  on  the  joint  credit  of 
both  the  Bickers.  It  was  for  the  jury  to  say 
whether  the  plaintiffs'  books,  as  kept,  cor- 
roborated their  claim.  Judgment  reversed 
and  cause  remanded. 


(TO  Vt,  MS) 

WATSON  v.  WATSON. 
(Supreme  Court  of  Vermont.    Windham.    Oct. 

Term,  180%) 

Qirr— Effkot.of  Delivery—  Savings  Banx  Book 

— Actios  to  Recover  Deposit. 

1.  Delivery  of  property  which  transfers  to 
the  donee  either  the  legal  or  equitable  title  is 
sufficient  to  effectuate  a  gift. 

2.  The  delivery  of  a  savings  bank  deposit 
book,  issued  to  the  depositor  as  evidence  of  and 
which  shows  the  actual  indebtedness  of  the 
bank,  consummates  the  gift  and  no  other  for- 
mality is  necessary  to  vest  the  possession  and 
title  in  donee. 

3.  An  action  against  a  savings  bank  for  a 
deposit  which  has  been  transferred  by  delivery 
of  the  deposit  hook  can  be  -maintained  by  the 
donee  in  the  name  of  the  donor,  if  living,  and, 
if  dead,  in  the  name  of  the  donor's  administra- 
tor; but  the  recovery  in  either  case  would  be 
for  the  donee's  benefit 

Exceptions  from  Windham  county  court; 
RoweU,  Judge. 

Action  by  John  D.  Watson,  as  administra- 
tor, against  L-jdte,  J.  Watson,  for  trover  of 
a  savings  bank  deposit  book.  To  a  Judgment 
for  defendant,  plaintiff  exsepts.  Exceptions 
overruled.  •«  „ 

The  Intestate  died  in  1880.  Some  time  be- 
fore, she  delivered  a  savings  bank  deposit 
book  to  defendant,  with  directions  to  keep  it, 
and  permit  the  deposit  to  remain,  nntil  the 
plaintiff,  a'  son  of  the  intestate,  was  •  dead, 
and  then  to  divide  the  deposit  among  her  oth- 
er children.  The  defendant  accepted,  and 
has  ever  since  held,  the  book  for.  that  pur- 
pose. 

Waterman,  Martin.  AHitt,  for  plaintiff.  K. 
Hasklns  and  John  H.  Watson,  for  defendant 

THOMPSON,  J.  The  question  determina- 
tive of  this  case  Is  whether  or  not  the' de- 
livery of  her  deposit  book  by  the  plaintiff's 
Intestate  to'the  defendant  was  a  consummat- 
ed gift  of  the  bank  deposit  to  the  defendant 
In  trust,  as  stated  In  the  finding  of  facts.  In 
savings  banks,  in  this  state,  such'  deposit 
books  are  Issued  to  the  depositors  as  evl- 
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denco  of  the  indebtedness  of  the  banks. 
Withdrawals  of  deposits  are  entered  In  the 
same  books,  so  that  the  deposit  book  always, 
with  the  addition  of  interest,  shows  the  ac- 
tual state  of  the  accounts  between  the  bank 
and  Che  depositor,  and  the  entire  indebted- 
ness of  the  bank.  The  general  rule  in  this 
country  and  England  is  that  the  delivery  of 
property  which  transfers  to  the  donee  either 
the  legal  or  equitable  title  is  sufficient  to  ef- 
fectuate a  gift,  and  hence  it  has  been  held 
that  the  mere  delivery,  of  nonnegotiable 
notes,  bonds,  mortgages,  or  certificates  of 
stock,  is  sufficient  to  effectuate  a  gift.  The 
deposit  book,  in  the  case  of  a  savings  bank, 
answers  tthe  same  purpose  as  a  certificate  of 
deposit  in  the  case  of  other  banks.  In  this 
case  the  delivery  of  the  deposit  book  to  the 
defendant  consummated  the  gift,  and  no  oth- 
er formality  was  necessary  to  constitute  the 
actual  delivery  of  the  bank  deposit,  and  vest 
the  possession  and  title  in  the  donee.  Grover 
v.  Grover,  24  Pick.  261;  Pierce  v.  Bank,  129 
Mass.  425;  Camp's  Appeal,  36  Conn.  88;  Hill 
v.  Stevenson,  63  Me.  364;  Bidden  v.  Thrall, 
125  N.  Y.  572,  26  N.  E.  627;  Tilllnghast  v. 
Wheatoh,  8  R.  I.  536;  Hackett  v.  Moxley,  65 
Yt  71,  25  Atl.  898.  In  case  the  donor  is  liv- 
ing, the  donee  can  maintain  an  action  against 
the  savings  bank  for  the  deposit,  in  the  name 
of  the  donor.  If  the  donor  is  dead,  the  ac- 
tion can  be  brought  by  the  donee  In  the 
name  of  the  donor's  administrator.  Pierce  v. 
Bank,  129  Mass.  425.  In  either  event  the  suit 
would  be  controlled  by  the  donee,  and  the 
recovery  had  for  his  benefit.  Hence  the 
plaintiff's  contention  that  he  is  entitled  to 
the  deposit  book  to  collect  the  deposit,  even 
though  it  belongs  to  the  defendant,  cannot 
be  maintained.    Judgment  affirmed. 


(69  Vt.  125) 

PINGRBE  v.  JOHNSON. 

(Supreme  Court  of  Vermont.     Windsor.     Oct. 

Term,  1896.) 

Evidence  —  Admissibility  —  Memorandum  Mads 

bt  Third  Partt — Competency  of  Wifb 

as  Witness— Agency. 

1.  In  an  action  on  an  account,  where  defend- 
ant alleged  that  certain  payments  made  by  his 
wife  and  by  his  direction  were  received  in  due 
settlement,  he  cannot  be  corroborated  by  a 
memorandum  made  by  the  wife  at  the  time. 

2.  Under  the  statute  permitting  a  wife  to  tes- 
tify to  transactions  in  which  she  acted  as  the 
agent  of  her  husband,  a  wife  was  not  compe- 
tent to  testify  on  behalf  of  her  husband  to  a 
payment  of  money  made  by  her  in  his  presence 
and  by  his  direction,  as  such  transaction  must 
be  regarded  as  conducted  by  him,,  and  not  by 
her  as  his  agent 

Exceptions  from  Windsor  county  court; 
Rowell,  Judge. 

Assumpsit  by  Samuel  E  Plngree,  adminis- 
trator, etc.,  against  Nelson  S.  Johnson,  for 
money  doe  on  account  Pleas,  the  general 
issue,  accord  and.  satisfaction,  and:  payment. 
There,  were  verdict  and  Judgment  for  plain- 
tiff, a»4  defendant  excepts,    Affirmed. 


The  action  was  brought  to  recover  a  bal- 
ance claimed  to  be  due  from  the  defendant 
to  the  plaintiff's  Intestate  upon  account  The 
defendant's  evidence  tended  to  show  that  a 
payment  of  $10,  made  by  his  wife  to  the 
plaintiff's  attorney  in  the  defendant's  pres- 
ence and  by  his  direction,  was  made  and  re- 
ceived in  full  settlement;  thaf  his.  wife,  as 
his  agent,  kept  all  his  books,  and  at  the  time 
of  this  payment  made  a  memorandum  con- 
cerning the  transaction  on  the  stub  of  the 
defendant's  receipt  book,  from  which  the  re- 
ceipt for  said  payment  was  taken;  that  this 
memorandum  was  made  in  pursuance  of  her 
general  employment,  as  such  agent,  without 
direction  from  the  defendant,  and  without 
his  knowledge  as  to  its  contents  at  the  time. 
The  memorandum  was  as  follows:  "May  8, 
'93,  N.  S.  Johnson  from  Alex.  P,  Nelson,  In 
full  for  the  J.  J.  Slmonds  Acct,  $10.00."  The 
memorandum  was  offered  by  the  defendant 
as  corroborating  hit  own  testimony,  but  was 
excluded. 


Hunton  &  Stlckney,  for  plaintiff. 
Batchelder,  for  defendant 


William 


TAFT,  J.  1.  The  memorandum  was  not 
admissible  as  evidence  confirmatory  of  the 
defendant's  testimony.  It  was  not  the  entry 
of  a  transaction  creating  an  indebtedness, 
like  the  sale  of  goods  or  performance  of  serv- 
ices, regularly  charged  upon  the  account  book 
of  a  party,  but  a  memorandum  made  upon 
the  stub  of  a  receipt  book.  It  can  be  regard- 
ed in  no  other  light  than  a  private  memoran- 
dum made  to  preserve  the  fact  in  the  recol- 
lection of  the  party  making  it  As  the  de- 
fendant did  not  know  what  the  memorandum 
was,  it  could  not  be  used  to  strengthen  his 
memory.  It  had  not  the  force  of  independ- 
ent evidence,  and  could  only  be  used,  had 
the  witness  known  Its  contents  when  made, 
to  refresh  his  recollection,  and  in  that  con- 
nection allowed  to  go  to  the  jury  as  confirm- 
ing his  testimony.  His  recollection  could 
not  be  refreshed  by  a  fact  of  which  he  was 
ignorant,  and  never  had  knowledge. 

2.  The  wife  of  the  defendant  was  not  a  com- 
petent witness.  The  sole  purpose  of  the  stat- 
ute permitting  a  wife  to  testify  to  transac- 
tions by  her,  in  which  she  acted  as  agent  of 
her  husband,  is  to  enable  the  husband  to 
prove  transactions  of  which  he  has  no  per- 
sonal knowledge.  Whatever  is  done  by  the 
wife  In  the  presence  of  the  husband  is  done 
by  him,  and  not  by  her  as  his  agent.  Bar- 
rett, J.,  in  Estabrooks  v.  Prentiss,  34  Vt.  457, 
says  that  the  "entire  scope  and  language  of 
the  statute  indicates  that  the  purpose  of  that 
provision  was  to  enable  proof  to  be  made  of 
transactions  of  wbicn  the  husband  had  not 
personal  knowledge,  and  the  wife  had,  for  the 
reason  she  personally  negotiated  as  a  substi- 
tute for  and  in  the  place  of  her  .husband  In 
such  transactions."  The  rulings  of  this  court 
have  since  that  time  been  in  accord  with 
that  case.     In  Lunay  v.  Vantyne,  40  Vt.  501, 
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the  transaction  testified  to  by  the  wife  oc- 
curred In.  the  absence  of  the  husband,  and 
she  was  held  competent  In  Pierce  v.  Brad- 
ford, 64  Vt.  218,  23  AtL  637,  the  acts  shown 
by  the  wife  were  done  by  her  In  the  absence 
of  the  husband,  and  of  which  he  had  no  per- 
sonal knowledge,  and  her  testimony  was  ad- 
mitted. In  Bates  y.  Sabln,  64  Vt  511,  24 
AtL  1018,  the  transaction  was  conducted  In 
his  presence  and  under  his  direction;  and, 
although  It  was  conducted  by  his  wife,  the 
court  Bay:  "The  transaction  must  be  re- 
garded as  conducted  by  himself.  It  cannot 
be  said  that  this  business  was  had  with  or 
conducted  by  his  agent  when  he  was  pres- 
ent, and  directed  to  be  done  just  what  was 
done.  The  statute  clearly  has  reference  to 
business  transactions  conducted  by  the  wife, 
as  the  agent  of  her  husband,  of  which  he  has 
no  personal  knowledge."  The  ruling  that  the 
wife  was  incompetent  In  the  case  before  us 
was  correct  He  was  present  when  his  wife 
paid  the  money,  and  he  directed  her  to  pay 
It    Judgment  affirmed. 


(55  N.  J.  B.  771) 

MABTLING  et  aL  v.  MABTLING  et  al.  (two 

cases). 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Jan.  4,  1898.) 
Trusts— Termination  —  Construction  or  Trust 
Dkeb—Kulb  in  Shkllbt's  Cass. 
LP.  executed  a  deed  of  land  m  trust  to  per- 
mit M.  to  receive  the  rents  during  her  life,  sub- 
ject to  the  "limitation  hereinafter  mentioned"; 
to_  sell,  lease,  or  mortgage  as  My  by  writing, 
might  direct;  to  invest  the  proceeds  of  any  sale, 
and  pay  M.  the  iaterest,  or  to  reinvest  in  other 
realty,  as  M.  might  direct  to  be  held  according 
■  to  the  trusts;  and  on  the  death  of  M.  to  convey 
the  land,  or  such  part  as  might  remain,  or  the 
proceeds  thereat  to  such  persons  as  M.,  by  will, 
may  have  appointed,  and,  in  default  of  such  ap- 
pointment, unto  her  "heirs  at  law  or  next  of 
kin."  Bdd  that,  since  the  ultimate  destination 
of  the  trust  estate  is  in  M.'s  heirs  at  law  or 
next  of  kin,  the  trust  was  a  continuing  one,  and 
could  not  be  terminated  during  M.'s  lifetime. 

2.  The  words  "heirs  at  law*'  and  the  words 
Tiext  of  kin,"  in  such  deed,  were  synonymous, 
and  the  rule  in  Shelley's  Case  did  not  apply. 
,  3.  The  words  "next  of  kin"  cannot  be  reject- 
ed because  the  power  of  converting  the  estate 
into  money  had  not  been  exercised,  for  the 
purpose  of  bringing  the  rule  in  Shelley's  Case 
m  force;  and  giving  M.  a  fee  simple  in  the  land. 

Appeal  from  court  of  chancery. 

Bill  by  Elizabeth  Martling,  a  cestui  que 
trust  against  Stephen  V.  R.  Martllng,  infant 
trustee,  David  Martllng,  and  others,  to  have 
a  trust  declared  terminated,  and  the  legal 
title  held  by  the  infant  trustee  conveyed  to 
her  by  him  without  consideration,  etc.  From 
a  decree  for  defendants  (31  AtL  27),  com- 
plainant appeals.     Affirmed. 

C.  Christie  and  Gilbert  Collins,  for  appel- 
lant    W.  B.  Williams,  for  respondents. 

DEFDE,  J.  The  bill  In  this  case  was  fded 
for  the  construction  of  certain  trusts  created 
by  a  deed  of  conveyance  of  land.    The  prayer 


Is  (1)  that  the  trust  may  be  declared  surren- 
dered and  determined;  (2)  that  the  Infant  trus- 
tee (the  original  trustees  being  dead)  may 
be  decreed  to  convey  without  consideration 
to  such  person  as  Mrs.  Martllng  may  direct; 
and  (3)  that  new  trustees  be  appointed  in 
lieu  of  the  Infant  trustee.  The  premises 
described  in  the  trust  deed  were  conveyed  to 
the  trustees  subject  to  two  mortgages,— the 
one  given  by  Henry  Van  Glahn  and  wife  to 
Abraham  Van  Valen,  dated  December  8,1848, 
to  secure  the  payment  of  $1,000;  and  the 
other  given  by  the  said  Peter  Acker  to  Hen- 
ry Van  Glahn,  bearing  date  May  1,  1850,  to 
secure  the  payment  of  *L500.  The  deed  is- 
to  the  trustees,  their  heirs  and  assigns,  and 
the  trusts  declared  are:  (1)  To  permit  Eliza- 
beth Martling  (now  living)  to  have,  receive, 
and  enjoy  the  rents,  Issues,  and  profits  there- 
of during  her  natural  life,  free  from  the 
control  of  her  present  or  any  future  husband, 
and  to  her  separate  use,  subject  however, 
to  the  limitation  thereinafter  mentioned.  (2) 
To  sell  and  convey  in  fee  simple  the  whole 
or  any  part  thereof,  lease,  rent  or  mortgage 
the  same,  or  any  part  thereof,  to  such  person 
or  persons,  for  such  term  or  terms,  for  each 
sum  or  sums,  and  on  such  conditions,  as  the 
said  Elizabeth,  by  writing  under  hand  of  her 
own  free  will,  may  direct  (3)  In  case  of  a 
sale  and  conveyance  as  aforesaid,  to  Invest 
the  net  proceeds,  after  paying  said  incum- 
brances, upon  good  and  sufficient  security, 
and  pay  her,,  the  said  Elizabeth,  the  Interest 
accruing  thereon  yearly  and  every  year,  or 
to  reinvest  said  net  proceeds  In  the  purchase 
of  other  real  estate,  as  the  said  Elizabeth, 
by  writing,  may  direct  to  be  held  according 
to  the  trusts  In  the  said  deed  declared.  (4) 
In  further  trust,  to  sell  and  convey,  If  nec- 
essary, the  whole  or  any  part  of  said  prem- 
ises, to  pay  off,  satisfy,  and  discharge  the 
Incumbrances  now  being  and  existing  on  the 
same  as  aforesaid.  (5)  In  further  trust  up- 
on the  death  of  the  said  Elizabeth,  to  convey 
the  lands  held  under  the  trusts  therein  de- 
clared, or  such  parts  thereof  as  may  then 
remain,  or,  If  the  same  shall  then  have  been 
sold,  to  dispose  of  the  proceeds  thereof  unto 
such  person  or  persons  as  the-  said  Elizabeth, 
by  writing  in  the  nature  of  a  last  wilt  exe- 
cuted by  her  in  her  lifetime,  may  have  ap- 
pointed and  directed,  and.  In  default  of  such 
appointment  unto  her  heirs  at  law  or  next 
of  kin,  as  may  be. 

The  lands  embraced  In  this  conveyance 
were  purchased  with  the  separate  estate  of 
Elizabeth  Martling,  and  by  her  and  her  hus- 
band conveyed  to  Richard  Paullson,  her 
brother,  who  made  the  deed  which  Is  the  sub- 
ject of  consideration  In  this  case.  The  deed, 
and  the  facts  upon  which  this  litigation 
arose,  are  fully  set  out  In  the  opinion  of  the 
vice  chancellor.  See  31  Atl.  27.  The  gran- 
tee named  In  the  deed  by  force  of  the  convey- 
ance took  the  legal  estate  In  the  premises 
conveyed,  subject  to  the  trust  declared.  The 
trust  upon  which  the  conveyance  was  made 
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was  not  a  use  executed  by  the  statute  of 
uses  (27  Hen.  Till.  c.  10),  so  as  to  transfer 
the  legal  estate  to  the  cestui  que  use.  This 
statute  was,  In  substance,  re-enacted  In  this 
state  by  the  seventh  section  of  the  act  of 
March  17,  1714  (Revision,  p.  168,  par.  66); 
Montgomery  v.  Bruere,  4  N.  J.  Law,  295; 
Mlcheau  v.  Crawford,  8  N.  J.  Law,  90-113; 
Mellck  v.  Pldcock,  44  N.  J.  Eq.  526-544,  15 
Atl.  3.  The  settled  doctrine  In  the  construc- 
tion of  this  statute,  as  established  at  an  early 
period  of  the  common  law,  Is  that  the  stat- 
ute executes  only  the  first  use,  on  the  prin- 
ciple that  a  use  cannot  be  limited  upon  a 
use.  Price  v.  Slsson,  13  N.  J.'  Eq.  168,  17 
N.  J.  Eq.  476;  Croxall  v.  Shererd,  5  Wait 
268.  And  where  the  conveyance  is  by  bar- 
gain and  sale,  and  the  trustees  have  active 
duties  to  perform  which  require  a  legal  es- 
tate,—such  as  to  sell  and  convey,  and  invest 
the  proceeds  of  such  sale;  to  lease,  rent,  or 
mortgage,  to  sell  and  convey,  and  the  like, 
In  the  execution  of  the  trust,— the  legal  estate 
becomes  vested  In  the  trustees,  and  remains 
in  them  until  the  trusts  are  completely  per- 
formed. 1  Cruise,  Dig.  386,  etc.;  Zabrlskie 
v.  Railroad  Co.,  38  N.  3.  Eq.  22.  There  Is 
a  distinction  between  a  use  executed  by  the 
statute  of  uses  and  an  executed  trust 
Trusts  are  classified  as  executed  and  ex- 
ecutory on  other  considerations  than  those 
that  arise  under  the  statute  of  uses.  An  ex- 
ecuted trust,  as  distinguished  from  an  execu- 
tory trust,  Is  one  in  which  the  limitations  and 
trusts  are  fully  and  perfectly  declared;  an 
executory  trust  Is  where  the  limitations  are 
imperfectly  declared,  and  the  intent  of  the 
grantor  is  expressed  in  general  terms.  In 
an  executed  trust  the  duty  of  the  trustee  is 
to  carry  into  effect  the  trust  as  declared;  In 
an  executory  trust  the  manner  in  which  the 
intent  of  the  grantor  is  to  be  carried  Into 
effect  is  left  substantially  In  the  discretion 
of  the  trustee.  The  trusts  set  out  In  the 
deed  are  fully  and  perfectly  declared,  and, 
In  the  sense  here  defined,  are  executed  trusts, 
and,  the  legal  estate  being  In  the  trustees,  an 
equitable  state  became  vested  in  Mrs.  Mart- 
ling.     Cushlng  v.  Blake,  30  N.  J.  Eq.  689. 

The  contention  on  the  part  of  the  appellants 
Is  that,  the  trusts  having  been  completely  ex- 
ecuted, and  the  estate  of  the  trustees  thereby 
terminated,  Mrs.  Martllng  was  entitled  to  have 
the  legal  estate  conveyed  to  her.  The  ulti- 
mate destination  of  the  trust  estate  or  its  pro- 
ceeds, as  directed  by  the  limitations  contained 
in  the  deed,  is  to  Mrs.  Martllng's  heirs  at  law 
or  next  of  kin.  The  trust,  therefore,  has  not 
determined,  and.. is  a  continuing  trust  until 
completely  executed  by  the  transfer  of  the  es- 
tate to  those  who  shall  be  ultimately  entitled.' 
It  Is  also  clear  that  the  power  to  sell  and  con- 
vey as  she  may  direct,  construed  In  connec- 
tion with  the  succeeding  words  directing  the 
trustees  to  Invest^  etc.,  and  pay  interest,  etc., 
or  reinvest  In  the  purchase  of  other  real  es- ' 
tate,  to  be  held  according  to  the  original  trusts. 
Imports  a  sale  for  a  consideration,— a  bona  fide 


price.    The  opinion  of  the  vice  chancellor  on 
this  head  Is  entirely  satisfactory.     . 

The  other  contention  on  the  part  of  the  ap- 
pellants Is  that  under  this  deed  Mrs.  Mart- 
ling  took  a  fee  under  the  rule  In  Shelley's 
Case.  This  contention  presents  the  real  ques- 
tion In  this  case.  In  equity,  equitable  estates 
are  construed  as  legal  estates,  and  are  subject 
to  the  same  Incidents,  properties,  and  conse- 
quences as,  under  like  circumstances,  belong 
to  similar  estates  at  law;  and  in  giving  ef- 
fect to  the  limitations  of  trusts  courts  of  equi- 
ty adopt  the  rules  of  law  applicable  to  legal 
estates.  Among  these  rules  Is  the  rule  In 
Shelley's  Case;  and  a  limitation  which  at  law 
would  create  a  fee,  under  the  rule  Just  .men- 
tioned, will  have  a  like  effect  with  respect  to 
an  equitable  estate.  Cushlng  v.  Blake,  supra. 
The  rule  of  law  as  laid  down  In  Shelley's  Case 
Is  that,  where  the  ancestor  takes  an  estate  of 
freehold  with  a  remainder,  either  mediate  or 
Immediate,  to  his  heirs,  or  the  heirs  of  his 
body,  the  word  "heirs"  is  a  word  of  limitation 
of  the  estate,  and  not  of  purchase;  that  is, 
that  upon  such  a  remainder  the  estate  vests  in 
the  ancestor  himself,  and  the  heir,  when  be 
takes,  shall  take  by  descent  from  him,  and  not 
as  a  purchaser.  Under  Shelley's,  Case,  where 
a  prior  estate  of  freehold  Is  given  to  the  ances- 
tor, and  a  subsequent  limitation  contained  In 
the  same  instrument  is  expressed  to  be  to  his 
heirs,  whether  general  or  special,  the  general 
rule  Is  that  no  estate  is  taken  by  the  heirs, 
but  an  estate  of  inheritance,  corresponding  in 
quantum  to  the  class  of  heirs  specified,  is  tak- 
en by  the  testator.  Challis,  Ceal  Prop.  124.. 
In  other  words,  under  the  rule  In  Shelley's 
Case,  where  lands  are  given  to  A.  'for  life; 
with  a  limitation  over  of  an  estate  which  in. 
terms  is  expressed  to  be  given  to  his  heirs, 
the  estate  of  the  ancestor,  though  expressly 
giyen  for  life,  Is,  by  force  of  tins'  rale,  en- 
larged to  a  fee,  the  remainder  over  being  ex- 
ecuted immediately  In  the  ancestor.  The  rule 
in  Shelley's  Case  is  a  rule  of  positive  law,  and 
not  of  construction.  Where,  upon  the  con- 
struction of  a  deed  or  devise,  the  rule  is  found 
to  be  applicable,  it  cannot  be  controlled  by 
any  expression  of  a  contrary  intent.  In  such 
cases  the  devolution  of  the  estate  Is  Irresist- 
ibly fixed.  But  whenever  the  word  "heirs"  is 
used  in  a  conveyance  or  devise,  and  the  rule 
in  Shelley's  Case  Is  Invoked,  a  preliminary 
question  arises  whether,  the  word  "heirs"  has 
been  used  in  such  a  sense  as.  will  make  the 
rule  in  Shelley's  Case  applicable.  The  scope 
of  this  inquiry,  and  the  manner  in  which  It 
is  to  be  conducted,  will  appear  In  the. author- 
ities hereinafter  cited. 

Mr.  Hargrave,  In  his  discussion  of  the  rule, 
In  Shelley's  Case,  uses  this  language:  "The 
rule  In  Shelley's  Case  can  no  longer  be  treat- 
ed as  a  medium,  either  for  finding. out  inten- 
tion or  for  assisting  to  execute  it  On  the 
contrary,  the  ride  supposes  the  intention  al- 
ready discovered,  and  to  be,  that  the  gift  or, 
conveyance  in  question  has  first  given  to  some 
person  an  estate  of  freehold,  and  then  suiter*" 
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added  a  succession  to  the  heirs  general  or  spe- 
cial of  that  same  person,  by  making  him  or 
her  the  ancestor,  terminus,  or  stlrps,  by  ref- 
erence to  which  the  whole  generation  and  pos- 
terity of  heirs  is  to-  be  accounted.  Whether 
the  conveyance  has  Or  has  not  so  constituted 
an  estate  of  freehold  with  a  succession  in- 
grafted upon  It  is  a  previous  question,  which 
ought  to  be  adjusted  before  the  rule  is  thought 
of.  To  resolve  that  point  Is  not  the  office  of 
the  rule  in  Shelley's  Case;  nor  from  Its  na- 
ture can  it  contribute  any  assistance  whatev- 
er. *  *  *  What  the  donor  or  testator  means 
by  "heir,*  or  'heirs,'  or  *helrs  male  of  the  body,', 
or  'issue,'  should  be  first  adjusted,  without  the 
least  reference  to,  or  thought  of,  the  rule.  .  Till 
that  meaning  shall  be  settled,  it  is  uncertain 
whether  the  rule  In  Shelley's  Case  may  not  be 
quite  a  foreign  consideration.  *  •  •  When, 
Indeed,  it  is  once  settled  that- the  donor  or  tes- 
tator has  used  words  of  inheritance  according 
to  their  legal  import,  has  applied  them  inten- 
tionally to  comprise  the  whole  line  of -heirs  to 
the  tenant  for  life,  has  really  made  him  the 
terminus  or  ancestor  by  reference  to  whom 
the  succession  is  to  be  regulated,  then,  too,  it 
will  appear  that,  being  considered  according 
to  those  views  of  policy  from  which  It  origi- 
nated, It  is  perfectly  Immaterial  whether  the 
testator  meant  to  avoid  the  rule  or  not;  and 
that  to  apply  it,  and  to  declare  the  words  of 
Inheritance  to  be  words  of  limitation,  to  be 
words  vesting  an  inheritance  in  the  tenant  for 
life,  and  to  be  words  vesting'  a  remainder  in 
fee  or  in  tail  in  him  as  the  ancestor  and  ter- 
minus to  the  heirs,  is  a  mere  matter  of  course. 
*  *  *  On  the  other  hand,  if  It  shall  be  de- 
cided that  the  testator  or  donor  did  not  mean, 
by  the  words  of  inheritance  after  the  estate 
for  life,  to  use  such  words  in  their  full  and 
proper  sense;  did  not  mean  to  Involve  the 
whole  line  of  heirs  to  the  tenant  for.  life,  and 
to  include  the  whole  of  his  Inheritable  blood; 
did  not  mean  to  Ingraft  a  succession  on  his 
preceding  estate,  and  to  make. him  the  ances- 
tor or  terminus. for  the-  heirs;  but,  instead  of 
this,  intended  to  use  the  word  'heirs'  in  a  lim- 
ited, restrictive,  and  untechnlcal  sense;  in- 
tended to  point  at  such  Individual  person  as 
should  be  the  heir  or  heir  of  the  body  of  the 
tenant  for  life  at  the  moment  of  his  decease; 
Intended  to  give  a  distinct  estate  of  freehold 
to  such  single  heir,  and  to  make  his  or  her  es- 
tate of  freehold  the  groundwork  for  a  succes- 
sion of  heirs  to  constitute  him  or  her  the  an- 
cestor terminus  and  "stock  for  the  succession 
to  take  its  course  from,— in  every  one  of  these 
cases  the  premises  are  wanting  upon  which 
only  the  rule  In  Shelley's  Gase  Interposes  its 
authority.  It  is  clearly  a.  case  in  which  the 
remainder  to  the  heirs  of  the  tenant  for  Hfe 
having  the  premises  belonging  to  a  purchaser 
cannot  Inure  by  limitation  or  descent;  and 
thus  the  rule  in  Shelley's  Case  becomes  quite 
extraneous  matter."  Harg.  Law  Tracts,  574- 
576. 

Mr.  Butler,  in  Us  note  (2- Co.  Litt  876b),  dts- 
•cosses  tins  subject  at  length.    His  comment 


is  based  largely  on  the  opinion  of  Mr.  Justice 
Blackstone  in  Perrin  v.  Blake,  1  W.  Bl.  672, 
and  the  line  of  reasoning  he  pursues  and  the 
conclusion  he  adopts  are  the  same  as  those 
stated  by  Mr.  Hargrave  in  the  extract  above 
quoted.  Equally  explicit  is  the  language  of 
Mr.  Hayes.  He  says:  "The  question  wheth- 
er the  word  'heirs'  is  used  as  a  word  of  lim- 
itation is  to  be  solved  by  the  ordinary  rules  of 
interpretation,  without  reference  to  the  rule  of 
Shelley's  Case,  to  which  it  would  be  highly 
impertinent  to  advert  until  this  question  is 
disposed  of.  Nor  can  the  application  of  the 
rule  ever  be  a  matter  of  doubt  when  the  in- 
tention to  create  the  above  species  of  limita- 
tion is  once  fixed."    Hayes,  .Real  Estate,  7, 13. 

The  great  authority  of  Mr.  Fearne  must 
not  be  overlooked.  He  says:  "Nothing  can 
be  better  founded  than  Mr.  Hargrave's  doc- 
trine that  the  rule  In  Shelley's  Oase  is.  no 
medium  for  finding  out  the  Intention  of  the 
testator;  that,  on  the  contrary,  the  rule  sup- 
poses the  Intention  already  discovered,  *  *  * 
which  ought  to  be  adjusted  before  the  rule 
is  thought  of;  that  to  resolve  that  point  the 
ordinary  rules  for  Interpreting  the  language 
of  wills  ought  to  be  resorted  to;  that  when 
it  is  once  settled'-tbat  the  donor  or  testa- 
tor has  used  words  of  Inheritance  accord- 
ing to  their  legal  import,  has  applied  them  in- 
tentionally to  comprise  the  whole  line  of 
heirs  to  the  tenant  for  life,  and  has  really 
made  him  the  terminus  or  ancestor,  by  refer- 
ence to  whom  the  succession  is  to  be  regulat- 
ed, then  comes  the  proper  time  to  Inspect  the 
rule  In  Shelley's  Case;  that  then,  too,  it  will 
appear  that  *  *  •  Jt.ls  perfectly  Immate- 
rial whether  the  testator  meant  to  avoid  the 
rule  or  not;  and  that  to  apply  It,  and  declare 
the  words  of  inheritance  to  be  words  of  lim- 
itation Vesting  an  inheritance  in  the  tenant 
for  llfe^  as  the  ancestor  and  terminus  of  the 
heirs,  is  a  mere  matter  of  course*"  Fearne, 
Rem.  188. 

The  ruling  cases  in  the  English  courts  are 
Perrin  v.  Blake,  Harg.  Law  Tracts,  490;  Jes- 
son  v.  Wright,  2  Bligh,  1;  Roddy  v.  Fitzger- 
ald, ft  H.  L.  Gas.  828.  In  Perrin  v.  Blake, 
Mr.  Justice  Blackstone  divides  the  rules  for 
ascertaining  the  intention  of  a  devise  or  deed 
into  three  classes,  the  first  of  which  consists 
of  rules  that  are  of  an  essential,  permanent, 
and  substantial  kind,  considered  as  the  In- 
delible landmarks  of  property, '  Irrevocably 
established  by  the  well-weighted  policy  of  the 
law,  and  which  cannot  be  shaken  or  dis- 
turbed by  any  whim  or  caprice  of  a  testator, 
however  fully  or  emphatically  ■  expressed. 
The  other  two  classes  of  rales  are  rules  of 
Interpretation  or'  evidence  to  ascertain  the 
Intention  of  parties,  by  annexing  particular 
ideas'  of  property  to  particular  modes  of  ex- 
pression. These  rules,  he  declares,  are  of  a 
more  flexible  nature  than  those  of  the  pre- 
ceding kind,  and  admit  of  many  exceptions. 
*Wor,  if  the  intention  of  the  testator  be  clear- 
ly' add  manifestly'  contrary  to  the  legal  im- 
port'of  the  words  which  he  has  thus  hastily 
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and  Inadvisedly  made  use  of,  the  technical 
rule  of  law  shall  give  way  to  tills  plain  In- 
tention of  the  testator.  •  *  *  But  then 
this  intention  of  the  testator,  which  Is  to  role 
over  and  control  the  legal  operation  of  his 
own  words,  must  be  manifest  and  certain, 
and  not  obscure."  Among  the  latter  class  of 
rules  is  placed  the  rule  in  Shelley's  Case. 
The  same  views  are  expressed  by  Lord  El- 
don  and  Lord  Redesdale  in  Jeason  v.  Wright, 
as  will  appear  by  their  opinions  in  the  report 
of  the  case  on  pages  31  and  53,  2  Bllgh.  The 
same  remark  will  apply  to  the  opinion  of  the 
Judges  in  Roddy  v.  Fitzgerald.  In  the  course 
of  his  opinion  In  that  case  Lord  Cranworth 
said:  "Where  the  testator  shows  upon  the 
face  of  his  will  that  he  must  have  used  tech- 
nical, words  In  other  than  their  technical 
sense,  there  is  no  rule  that  prevents  us  from 
saying  that  he  may  be  his  own  Interpreter." 
The  subject  is  discussed  in  the  same  light  In 
Bowen  v.  Lewis,  9  App.  Cas.  890. 

In  Doe  v.  Gallignani,  S  Barn.  &  Adol.  621, 
Lord  Denman  states  the  doctrine  in  these 
words:  "The  more  correct  mode  of  stating 
the  rule  of  construction  Is  that  technical 
words  or  words  of  known  legal  Import  must 
have  their  legal  effect,  even  though  the  tes- 
tator uses  inconsistent  words,  unless  those 
inconsistent  words  are  of  such  a  nature  as  to 
make  it  perfectly  clear  that  the  testator  did 
not  mean  to  use  the  technical  words  In  their 
proper  sense."  In  a  later  case,  Cockburn, 
C.  J.,  In  speaking  of  the  rule  In  Shelley's 
Case,  and  the  conditions  under  which  it 
should  be  applied,  uses  this  vigorous  lan- 
guage: "When  once  the  donor  has  used  the 
term  'heirs,'  or  'heirs  of  the  body,'  as  follow- 
ing on  an  estate  of  freehold,  no  Inference  of 
Intention,  however  Irresistible,  no  declaration 
of  it,  however  explicit,  will  have  the  slight- 
est effect.  The  fatal  words  once  used,  the 
law  fastens  upon  them,  and  attaches  to  them 
its  own  meaning  and  effect  as  to  the  estate 
created  by  them,  and  rejects,  as  inconsistent 
with  the  main  purpose  which  it  inexorably 
and  despotically  fixes  on  the  donor,  all  the 
provisions  of  the  will  which  would  be  incom- 
patible with  an  estate  of  inheritance,  and 
which  tend  to  show  that  no  such  estate 
was  intended  to  be  created;  although  all 
the  while  ft  may  be  clear  as  the  sun  at  noon- 
day that  by  such  a  construction  the  intention 
of  the  testator  Is  violated  in  every  particu- 
lar." But  he  adds:  "Although  the  rule  thus 
established  is  inflexible  to  the  extent  here 
stated,  there  is,  nevertheless,  one  quarter 
from  which  it  permits  light  to  be  let  In,  and 
effect  to  be  given  to  the  real  intention  of  the 
testator.  This  is  where,  by  some  explanatory 
context,  having  a  direct  and  immediate  bear- 
ing upon  the  term  'heirs,'  or  'heirs  of  the 
body,'  the  devisor  has  clearly  Intimated  that 
he  has  not  used  these  words  in  their  tech- 
nical, but  in  their  popular,  sense,  namely, 
that  of  sons,  daughters,  or  children,  as  the 
case  may  be."  Jordan  v.  Adams,  9  C.  B.  (N. 
S.)  483-499.     This  doctrine  was  recognized 


by  Chief  Justice  Whelpley,  in  Kennedy  ▼. 
Kennedy,  29  N.  J.  Law,  186-187,  In  these 
words:  "The  rule  in  Shelley's  Case  was 
adopted  as  a  rule  of  interpretation  to  give 
effect  to  the  paramount  Intent  of  the  testa- 
tor. The  words  'heirs  of  the  body'  or  "heirs' 
will  yield  to  a  particular  intent  that  the  es- 
tate shall  be  only  for  life,  and  that  may  be 
from  the  effect  of  the  superadded  words,  or 
any  expressions  showing  the  particular  in- 
tent of  the  testator,  but  that  must  be  clearly 
intelligible  and  unequivocal." 

The  rule  In  Shelley's  Case  is  a  technical 
rule,  and  the  words  "heirs"  is  a  technical  ex- 
pression interpreted  according  to  canons  of 
descent.  The  word  "heirs"  undoubtedly  in- 
dicates succession  to  the  estate  of  the  ances- 
tor by  those  who  may  be  his  descendants, 
but  it  may  be  a  succession  by  descent,  creat- 
ing either  an  estate  in  fee  or  In  tail  in  the 
ancestor,  or  the  selection  of  those  persons 
who,  by  the  canons  of  descent,  would  be 
heirs,  as  a  mere  designatlo  personarum  of 
the  objects  of  his  bounty,  in  which  event  the 
heir  or  heirs  take  by  purchase.  Whether 
the  word  "heirs"  is  used  in  its  technical 
sense,  or  in  the  limited,  restrictive,  and  nn- 
techmcal  sense,  Intended  to  point  at  such  In- 
dividual person  as  should  be  heir  or  heir  of 
the  body  of  the  tenant  for  life  at  the  moment 
of  his  decease,  is  a  matter  of  construction. 
Harg.  Law  Tracts,  576.  The  solution  of  the 
problem  whether  the  word  "heirs"  is  used  in 
the  one  or  the  other  sense  is  determined  by 
a  construction  of  the  terms  of  the  grant  or 
devise,  to  ascertain  whether  the  word  "heirs" 
is  used  in  the  one  sense  or  the  other,— in  its 
technical  sense  or  as  a  mode  of  Indicating 
persons;  for,  as  was  said  by  Mr.  Hargrave: 
"To  insist  that  men  shall  only  use  words  in 
one  certain  sense  would  be  a  monstrous  tyr- 
anny; and  there  is  such  an  Infinite  variety 
in  the  language  and  circumstances  which  may 
occur  to  distinguish  one  case  from  another 
that  to  lay  down  one  general  rule  of  inter- 
pretation so  absolute  as  to  be  indispensable 
would  be  making  legal  interpretation  to  tor- 
ture like  the  bed  of  the  fabulous  Attic  robber 
Procrustes,  and  so  every  instrument  would 
be  cuelly  stretched  or  curtailed  into  the  same 
meaning."  Harg.  Law  Tracts,  575.  In  Per- 
rin  v.  Blake,  Mr.  Justice  Blackstone  said: 
"The  true  question  of  intent  [in  the  construc- 
tion of  an  instrument]  will  turn,  not  upon  the 
quantity  of  estate  Intended  to  be  given  to  the 
ancestor,  but  upon  the  nature  of  the  estate 
intended  to  be  given  to  the  heirs  of  the  body. 
That  the  ancestor  was  intended  to  take  an 
estate  for  life  is  certain.  That  his  heirs 
were  Intended  to  take  after  him  Is  equally 
certain.  But  how  those  heirs  were  intended 
to  take — whether  as  descendants  or  as  pur- 
chasers—is the  question.  If  the  testator  in- 
tended they  should  take  as  purchasers,  then 
the  ancestor  remained  only  as  tenant  for  life; 
if  he  meant  they  should  take  only  by  descent, 
or  had  formed'  no  intention  about  the  matter, 
thenv  by  operation  and  consequence  of  law. 


Digitized  by 


Google 


N.J.) 


MABTLING  v.  MABTLING; 


207 


the  Inheritance  first  vested  In  the  ancestor." 
The  discussion  of  this  subject  has  been  main- 
ly In  the  construction  of  devises,  but  the  doc- 
trine Is  equally  applicable  to  deeds  of  con- 
veyance to  uses.  Sir  Moyle  Flnche's  Oase, 
6  Coke,  64,  66;  Garter  v.  Ringstead,  Cro.  Ella. 
208;  4  Cruise,  Dig.  275-281;  Evans  v.  Ev- 
ans [1892]  2  Ch.  178.  In  the  extract  from 
Mr.  Hargrave's  comment  that  learned  law- 
yer applies  the  same  rule  of  construction  and 
interpretation  to  conveyances  to  uses  as  to 
devises.  The  cases  are  collected  In  10  Eng. 
Ruling  Oas.  pp.  714-758;  note  to  Jesson  v. 
Wright,  and  In  an  elaborate  note  In  22  Am. 
&  Eng.  Enc.  Law,  pp.  498-524,  title  "Shel- 
ley's Oase."  In  applying  these  rules  of  con- 
struction it  Is  fully  settled  that  the  fact  that 
the  estate  of  the  ancestor  Is  expressly  for  life 
only,  and  no  longer,  or  that  he  shall  not  .sell 
or  dispose  of  the  estate  for  any  longer  time 
than  his  life,  and  like  expressions,  applied  to 
the  estate  of  the  tenant  for  life,  will  not  pre- 
vent the  application  of  the  rule  in  Shelley's 
Case.  In  Lipplncbtt  v.  Davis,  59  N.  J.  Law, 
241,  28  Atl.  587,  this  court  held  that  the  rule 
in  Shelley's  Case  applied  to  a  devise  of  lands 
to  J.  O.  "during  his  natural  life,  and  after- 
wards to  descend  unincumbered  to  his  lawful 
heirs,"— the  words  in  italics  being  equivalent 
to  the  words  "none  of  my  children  [to  whom 
a  life  estate  was  given]  should  sell  and  dis- 
pose of  my  estate  for  longer  time  than  his 
life,"  which  were  held  In  Perrin  v.  Blake  not 
to  operate  to  exclude  the  rule  In  Shelley's 
Case.  But  It  Is  equally  well  settled  that  the 
construction  to'  determine  the  meaning  of 
the  testator  or  donor  in  using  the  word 
"heirs"  shall  be  from  the  entire  language  of 
the  Instrument  In  Jordan  v.  Adams,  6  C. 
B.  (N.  S.)  748-761,  the  case  under  considera- 
tion presented  the  construction  of  a  devise  to 
W.  J.  for  life,  and  after  his  decease  to  the 
heirs  male  of  his  body  in  such  parts  as  W.  J., 
their  father,  shall  by  deed  or  will  appoint  or 
direct  Earle,  C.  J.,  in  delivering  the  opinion 
of  the  court,  said  that  the  words  "heirs  male 
of  his  body"  created  an  estate  tall,  "unless 
the  judicial  mind  sees  with  reasonable  cer- 
tainty from  other  parts  of  the  will  the  testa- 
tor's intention  that  these  words  should  not 
operate  as  words  of  limitation  of  the  Inherit- 
ance, bat  should  be  words  of  purchase,  cre- 
ating an  estate  In  remainder  in  the  persons 
coming  within  the  designation  of  the  words 
'heirs  male  of  the  body,'  and  also  within  the 
further  description  contained  In  the  will." 
He  added:  "We  proceed,  therefore,  to  ex- 
amine the  other  parts  of  the  will,  for  the 
purpose  of  ascertaining  the  Intention;  and 
for  this  purpose  all  the  parts  of  the  will 
should  be  considered  together,'  and  effect 
given  to  every  part,  unless  there  should  be 
absolute  Inconsistency.  •  •  •  The  de- 
vise to  William  Is  for  We,  and,  although  this 
is  of  no  avail  where  the  rule  In  Shelley's  Case 
applies,  still,  until  it  Is  ascertained  that  the 
testator  intended  by  the  word  "heirs"  to  pass 
the  Inheritance,  that  rule  has  no  application. 


Here  that  intention  is  the  point  In  dispute; 
and  in  weighing  both  sides  the  expression  of 
intention  to  devise  to  W.  J.  for  life  operates 
against  inferring  an  intention  to  give  an  es- 
tate tall."  Nor  will  an  unexecuted  power, 
which,  If  executed,  would  divert  the  estate 
from  the  channel  of  succession  indicated  by 
the  words  of  the  grant  or  devise,  of  Itself  su- 
persede the  rule  In  Shelley's  Case;  for  such 
a  power,  abstractly  considered,  may  or  may 
not  indicate  the  intention  of  a  grantor  or 
devisor  to  use  the  word  "heirs"  or  "heirs 
of  the  body"  In  a  technical  sense.  The 
terms  In  which  such  a  power  is  expressed, 
and  the  purpose  for  which  the  grantor  or 
devisor  intended  that  It  shall  be  exercised, 
are  not  however,  to  be  rejected. 

The  power  of  sale  conferred  upon  the  trus- 
tees by  Mrs.  Marking's  directions  was  to  be  a 
sale,  the  net  proceeds  of  which  the  trustees 
were  required  to  invest  upon  good  and  suffi- 
cient security,  paying  her  the  Interest  thereon 
yearly  and  every  year,  or  to  reinvest  in  real 
estate,  as  she  might  direct;  but  the  proceeds 
of  such  a  sale,  however  invested,  remained 
part  of  the  trust  estate,  to  be  held  upon  the 
trusts  declared  in  the  deed.  The  power 'to 
sell  and  convey  Is  not  a  power  vested  In  Mrs. 
Martling  during  her  lifetime  to  divert  the  es- 
tate from  the  persons  who,  in  default  of  her 
disposition  by  will,  would  be  entitled  to  it 
The  proceeds  of  the  sale  of  the  trust  estate 
Invested  on  security,  as  well  as  the  lands  In 
which  such  proceeds  might  be  reinvested,  are 
to  be  held  for  the  benefit  of  the  heirs  at  law 
or  next  of  kin,  in  compliance  with  the  terms 
of  the  trust.  Doe  v.  Martin,  4  Term  R.  39- 
66.  The  power  Is,  in  substance,  a  power  in 
her  by  this  method  to  appoint  the  estate  be- 
tween her  heirs  and  next  of  kin.  A  construc- 
tion which  would  give  to  the  word  "heirs" 
its  strict  technical  meaning,  and  vest  in  Mrs. 
Martling  an  estate  in  fee,  would  entirely  de- 
feat the  purpose  for  which  this  power  was 
conferred.  The  estate  given  to  Mrs.  Mart- 
ling  is  expressly  made  subject  to  the  limita- 
tions thereinafter  contained  In  the  deed.  The 
only  limitation  In  the  deed  to  which  Mrs.  Mart- 
ling's  estate  can  be  said  to  be  subject  Is  that, 
If  she  procures  a  sale  and  conveyance  of  the 
trust  estate,  the  proceeds  thereof  shall  remain 
In  trust  for  the  benefit  of  her  heirs  at  law 
or  .next  of  kin  in  default  of  her  appointment 
by  will,'  as  she  may  direct  the  Investment  to 
be  made.  Who  shall  answer  the  description 
of  next  of  kin  of  Mrs.  Martling  can  be  ascer- 
tained only  at  her  death,  and  whether  the 
trust  estate  or  Its  proceeds  shall  go  to  ber 
next  of  kin  or  heirs  at  law,  and  in  what  shares 
or  proportions,  will  depend  on  the  condition 
of  the  trust  estate  at  her  death.  In  the  face 
of  these  contingencies  the  words  "heirs  at 
law"  cannot  on  any  reasonable  grounds,  re- 
ceive a  construction  different  from  the  words 
"next  of  kin"  with  respect  to  the  point  of 
time  when  the  class  of  beneficiaries  is  to  be 
ascertained.  Suppose  a  sale  of  part  of  the 
premises  by  the  trustees  under  the  power  re- 
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ferred  to,  and  the  proceeds  Invested  simply 
on  good  security,  would'  the  proceeds  so  In- 
vested go  to  the  next  of  kin,  and  the  remain- 
ing lands  be  vested  In  Mrs.  Martling  in  fee? 
Such  a  distribution  of  the  trust  estate  could 
only  be  accomplished  by  mutilation  of  the 
trust  Furthermore,  the  conveyance  and  the 
trusts  declared  were  made  by  a  deed,  and  no 
rule  of  law  Is  more  firmly  established  than 
that  in  deeds  conveying  to  uses  the  word 
"heirs"  Is  necessary  to  pass  a  fee,  and  no 
synonym  can  supply  the  omission  of  the  word 
"heirs."  Mellck  v.  Pidcock,  44  N.  J.  Eg..  525- 
540,  15  Atl  S.  The  words  used  Indicating 
succession  to  the  estate  after  the  death  of 
Mrs.  Martling,  and  on  her  failure  to  devise  It, 
are  "heirs  at  law,  or  next  of  kin,  as  may  be." 
A  deed  of  conveyance  to  A.,  habendum  to  his 
heirs  and  next  of  kin,  as  a  legal  conveyance 
would  be  an  anomaly,  and  could  only  create 
an  estate  for  life  in  A.  The  illustration  is 
apt.  The  operation  of  the  rule  In  Shelley's 
Case,  when  In  fact  it  applies,  eliminates  all 
estates  and  powers -intervening  between  the 
ancestor's  estate  for  life  and  the  limitation 
over.  A  grant  to  A.  for  life,  following  by  es- 
tates less  than  freehold  or  unexecuted  pow- 
ers, In  default,  etc.,  to  his  heirs,  is,  as  a  legal 
proposition,  read  as  a  grant  to  A.  and  his 
heirs,— In  thte  case  It  would  be  to  A.  "and 
his  heirs  at  law  or  next  of  kin,  as  may  be,"— 
a  rendering  that  demonstrates  that  the  rule  in 
Shelley's  Case  cannot,  on  any  principle  of 
construction,  be  applied  to  this  deed.  Inde- 
pendently of  the. technical  consideration  just 
mentioned,  and  construing  this  trust  from  all 
the  limitations  and  provisions  contained  in  It, 
it  is  dear  that  the  terms  "heirs  at  law"  and 
"next  of  kin,"  in  providing  for  the  ultimate 
destination  of  the- estate, -although  the  dis- 
junctive "or"  intervenes,  should  receive  the 
sane  construction  as  to  the  point  of  time 
when  these  two  classes  of  beneficiaries  re- 
spectively are  to  be  ascertained,  and  that 
the  words  "heirs  at  law,"  as  well  as  "next 
of  kin,"  should  be  construed  to  mean  persons 
who,  either  as  heirs  at  law  or  next  of  kin, 
come  into  existence  at  Mrs.  Martling's  death. 
But  It  Is  said  that,  Inasmuch  as  the  power  of 
converting  the  estate  into  money  has  not  yet 
been  executed,  the  words  -"next  of  kin" 
should  be  rejected,  and  by  force  of  the  words 
"heirs  at  law"  Mrs.  Martling  be  given  a.. fee 
In  the.  premises.  Ne  case  justifying  the"  re- 
jection of  words  for  the  purpose  of  bringing 
the  rule  in  SheUey's  Case  in  force  has  come 
under  my  observation.  In  Jordan  v.  Ad- 
ams it  was  conceded  that  the  words  "heirs  of 
his  body"  would  create  a  fee  tall.  The  court 
decided  that  the  subsequent  language,  pro- 
viding for  a  division  among  heirs  of  the  body 
by  the  appointment  of  their  father,  reduced 
the  words  "heirs  of  his  body"  to  sons  and 
children,  and  therefore  gave  only  an  estate 
for  life.  An  argument  was  unsuccessfully 
made  that  the  words  "heirs  of  his  body"  were 
ef  themselves  sufficient  to  create  a  fee  tall, 
«nd  that,  Inasmuch  as  the  appointment  might 


be  made  by  the  father,  who  was  then  living, 
by  deed  or  will,  the  clause  providing  for  the 
division  among  the  heirs  at  law  was  either 
unimportant  or  should  be  rejected. 

On  the  construction  of  the  entire  trusts  con- 
tained in  this'  deed,  we  think  that  t*e  persons 
who  are  to  take  In  succession  as  heirs  at  law 
are  to  be  ascertained  as  of  the  time  of  Mrs. 
Martling's  death,  and  that,  therefore,  those 
words  are  not  words  of  limitation,  within  the 
rule  in  Shelley's  Case,  but  a  designate  per- 
sonarum  of  those  who  shall  be  her  heirs  at 
the  moment  of  her  decease,  and  .that,  conse- 
quently, Mrs.  Martling  took  only  an  estate 
for  life.  The  decree  of  the  court  of  chan- 
cery was  that  the  trusts  expressed .  in  said 
deed  still  existed,  and  that  the  lands  and 
real  estate  held  under  the  trust  descended, 
and  became  vested  in  Stephen  Van  Rensselaer 
Martling,  an  Infant  under  21  years,  as-  heir  at 
common  law  of  the  last  surviving-  trustee, 
and  that  the  said  infant  trustee  should  be  re- 
moved, and  a  new  trustee  appointed  in  his 
place.    The  decree  should' be  affirmed. 


CUM  Pa.  St  419) 
HTJSTON  v.  TtEGN.  ./ 

(Supreme  Court  of  Pennsylvania.    Jan.  17, 
1808.) 

Deed  or  Rbai  Estate— Mortgage— What  Con- 
stitutes. :    '  ' 

1.  A  paper  in  the  form  of,  'and  called  in  the 
acknowledgment,  an  assignment,  assigned  all 
of  plaintiff's  "right,  title,  and  interest,  of  what- 
soever kind  or  nature,"  in  the  estate  of  his  moth- 
er, grandmother,  and  grandfather,  "and  to  all 
and  every  part  of  .each  and  every  of  said  es- 
tates, and  the  proceeds  thereof."  .,  It  also  con- 
stituted the  assignee  plaintiffs  attorney  to  re- 
ceive said  right,  title,  legacies,  and.  estates. 
Held  that,  in  the  absence  of  any  showing  that 
any  of  the  estate  consisted  of  real  estate,  or 
that. any  interest  conveyed  was  an  interest  in 
real  estate,  the  court  was  justified  in  holding 
that  the  assignment  was  not  a  "deed  for  real 
estate,"  within  Act  June  8,  1881,  providing 
that  no  defeasance  to  any  deed  fqr  real  estate 
shall  have  the  effect  of  reduping  it  to  a  mort- 
gage, unless  made  m  writing  at  the  time  the 
deed  is  made,  acknowledged,  delivered,  record- 
ed,-etc"; 

2.  Plaintiff  gave  defendant  an  assignment  of 
all  his  interest  in  certain  estates  for  $500,  and 
defendant  gave  plaintiff  an  agreement;  dated 
the  next  day,  to  reassign  for  A  consideration  of 
$530  within  one  year.  Both-  papers  were  de- 
livered contemporaneously  on  receipt  by  plain- 
tiff of  a  check  for  $300.  Held  to  constitute  a 
mortgage- of  plaintiff's  interest  in  sttid' estates. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county.  ,       '"    , 

BUI  by  John  P.  P.  Huston  against  John 
Regn  to  set  aside  an  assignment  by  plaintiff 
to  defendant  of  his  Interest  In  certain  es- 
tates, and  to  compel  a  reassignment  From 
a  decree  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

.  The  adjudication  and  decree,  including  the 
finding  of  facts  and  conclusions  of  law,  are 
as  follows  (Beitler,  J.):  •      ,.       '••-... 

Adjudication  and  decree:  "The  hill.  In  this 
case  sots  put  that  plaintiff  applied  to  toe  d*< 
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fendant  for  a  loan  of  $800,  which  he  (de- 
fendant) consented  to  make;  that  the  de- 
fendant's counsel  drew  certain  papers,  which 
the  plaintiff  supposed  were  the  customary 
papers,  to  secure  the  loan  of  money,  and 
which  he  executed,  thereupon  receiving  $300; 
that  subsequently,  upon  applying  to  his 
trustee  for  the  payment  of  income  due  him, 
he  learned  that  It  could  not  be  paid  to  him, 
as  the  paper  he  had  signed  was  an  assign- 
ment of  all  his  interest'  In  the  estate  to  the 
defendant;  that  he  has  since  learned  that 
the  paper  he  signed  was  an  actual  and  abso- 
lute assignment,  In  consideration  of  $500, 
of  all  his  estate  which  he  had  derived  from 
his  mother  and  grandparents;  ■  that  he  was 
misled  in  signing  said  paper;  that  the  con- 
sideration of  $500  recited  is  false,  and  that 
he  never  .  received  any  sum  but  $300,  and 
that  as  a  loan;  that  the  defendant  executed 
a  paper, -agreeing  to  retransfer  the  interests 
for  $530  within  a  year;  that  on  21st  July, 
1886,— within  the  year,— he  tendered  defend- 
ant $300  and  one  year's  interest  thereon,  and 
$50  to  cover  costs  and  expenses,  and  de- 
manded a  reassignment,  which  the  defend- 
ant refused.  The  bill  alleges  that  plaintiff's 
interest  assigned  is  worth  $6,000.  The  an- 
swer denies  that  a  loan  wad  made,  and  as- 
serts that  plaintiff  offered  to  sell  'the  inter- 
est for  $500,  which  offer  the  defendant  ac- 
cepted upon  condition  that  the  plaintiff 
should  pay  all  necessary  expenses;  and  that 
>  the  plaintiff'  was.  not  misled.  The  answer 
also  denies  that  -the  plaintiff  tendered  the 
$530  upon  receipt  of  which  the  defendant 
was  ready  to  make  reassignment  of  the  in- 
terests conveyed  to  him." 

Finding  of  facts:'  "The  testimony  taken 
shows  that  about  April,  1895*  the  plaintiff 
applied  to  the  law  firm  of  Thomas  J.  Afar- 
tin  &  Bro.  (composed  of  Thomas  J.  Martin, 
Jr.,  Esq.,  and  Frank  P.  Martin,  Esq.)  to  se- 
cure a  loan  on  his- interest' in  his  mother's 
and  grandfather's  estate;  that  the  firm  made 
efforts  to  Secure  the  loan,  but  for'  a  time 
without  any  success.  In  July,  1895,  the  de- 
fendant did  pay  to  the  plaintiff  $300.°  What 
this  payment  was  for  Is  a  disputed  ques- 
tion. '  The  plaintiff'  days  that  it  was  a  loan. 
The  defendant  says  it  was  paid  for  the  pur- 
chase of  the  interest.  Mr.  Frank  P.  Martin 
says  that  early  In  July,  1895,  he  Informed  the 
plaintiff  that  he  could  not  secure  the  loan, 
and  that  subsequently  the  plaintiff  and  de- 
fendant concluded  their  negotiations  (hav- 
ing met  in  the  firm's  office),  and  that  the  de- 
fendant acted  In  the*  matter  upon  informa- 
tion as  to  the  quantity  and  value  'of  the 
plaintiff's  interest  in  the  estate  referred  to, 
given  to  him  by  the  firm.  The  papers  that 
were  finally  executed  show  that,1  whatever 
the  parties  called  the  transaction;  it  was,  in 
effect,  a  pledge  of  the  plaintiff's  interest 
In  his  grandfather's,  his  grandmother's,  and 
his  mother's  estate,  for,  while  he,  by  one 
paper,  assigned  this  Interest  to  the  defend- 
ant, the  latter  agreed -to  reassign  at  any 
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time  within  a  year  npon  payment  to  him  of 
$530,  which  Is  the  consideration  named  in 
the  assignment,  and  with  one  year's  legal 
interest  added;  The  plaintiff  received  but 
$300.  The  defendant,  however,  paid  $173.20 
to  Thomas  J.  Martin  &  Bro.  for  attorney 
fees  and  expenses.  The  plaintiff  admits  that 
he  agreed,  when  seeking  the  loan,  to  pay  a 
bonus  of  $200,  and  both  Frank  P.  Martin 
and  the  defendant  testify  that  the  plaintiff 
agreed  to  pay  all  the  legal  expenses,  and 
was  told  that  they  would  be  $200.  Just  what 
these  services  were  worth  was  not  shown, 
but  it  appeared  that  to  ascertain  what  es- 
tate the  plaintiff  had  and  tts  value  involved 
the  study  of  three  wills,  the  examination  of 
the  title  to  three  or  four  properties,  and  an 
ascertainment  of  their  value,  besides  in- 
quiry' as  to  the  value  of  bis  personal  estate 
in  the  trustee's  hands.  The  plaintiff  has  re- 
quested the  trial  Judge  to  find  as  matter  of 
fact  that  '$50  would  be  a  proper  sum.  to 
charge  for  legal  fees,  expenses,  and  costs. 
No  testimony  has  been  produced  to  show 
that  such  would  be  a  proper  charge.  The 
trial  Judge,  upon  the  testimony  before  him,  Is 
unable  to  find  that  the  sum  paid  by  the  de- 
fendant to  Thomas  J.  Martin  &  Bro.— that 
Is,  $173.20—18  an  unreasonable  or  excessive 
charge.  Besides,  the  plaintiff  seemed  will- 
ing to  pay  $200  to  secure  the  loan.  While  he 
terms  it  a  'bonus'  it  seems  fair  to  conclude 
that  he  expected  to  have  to  pay  $200,  and  it 
would  seem  to  be  corroboration  of  the  de- 
fendant's statement  that  the  plaintiff  knew 
the  expenses  would  be  $200.  The  conclu- 
sions reached  on  the  testimony  are:  J$)  That 
the  assignment  by  James  P.  P.  Huston  to 
John.  Regn,  bearing  date  the  29th  day  of 
July,  A.  D.  1895,  foT  a  consideration  of  $500, 
and  agreement  by  John  Regn  to  reassign  to 
James'  P.  P.  Huston  for  a  consideration  of 
$530,  bearing  date  the  30th  day  of  July,  A. 
D.  1895,  Within  one  year  from  that  date,  both 
delivered  contemporaneously  on  receipt  of 
Check  for  $300,  together  constitute  a  mort- 
gage of  the  Interests  of  James  P.  P.  Huston 
In  the  said  estates  of  Sarah  Huston,  deceas- 
ed, William  S.  Perot,  deceased,  and  Mary  W. 
Perot,  deceased.  (2)  That  the  plaintiff  owes 
the  defendant  $300  and  $173.20,  with  Inter- 
est on  the  $473.20  since  July  29,  1895." 

Conclusions  of  law:  "The  defendant  con- 
tends that  he  Is  the  absolute  owner  of'  the 
plaintiff's  Interest  in  the  three  estates  referred 
to,  and  denies  that  the  paper  executed  by 
him,  agreeing  to  reednvey  within  one  year 
upon  payment  of  $530,  has  any  validity  or 
binding  effect  As  authority  he  cites  the  act 
of  June  8,  1881,  Which  provided:  'No  de> 
feasance  to  any  deed  for  real  estate,  regular 
and  absolute  upon  Its  face,  made  after  the 
passage  of  this  act,  shall  have  the  effect  of 
reducing  It  to  a  mortgage,  unless  the  'said 
defeasance  Is  made'  at  the  time  the  deed  is 
made  and  to  in  writing,  signed,  sealed,  ac- 
knowledged and  delivered  by  the  grantee  In 
the  deed  to  the  grantor,  and  is  recorded  In 
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the  office  for  the  recording  of  deeds  and  mort- 
gages In  the  county  wherein  the  lands  are 
situated  within  sixty  days  from  the  execution 
thereof;  and  such  defeasance  shall  be  re- 
corded and  indexed  as  mortgage  by  the  re- 
corder.' This,  however,  seems  to  have  been 
a  thought  suggested  by  the  learned  counsel 
representing  the  defendant,  and  even  with 
him  would  appear  to  be  of  recent  birth,  for  In 
the  answer  filed  the  defendant  admits  the 
execution  of  the  agreement  to  reassign,  and 
adds  that  he  has  always  been  ready  and 
wining  to  comply  with  the  terms  of  the  agree- 
ment The  answer  was  filed  September  — , 
1896.  There  was  then  no  idea  in  the  mind 
of  client  or  counsel  that  the  agreement  to 
reassign  was  not  valid  and  binding.  In 
Brown  v.  Beecber,  12a  Pa.  St.  590,  15  AtL 
(508,  the  supreme  court  held  that  the  act  ap- 
plies to  deeds  for  real  estate  only.  The  paper 
executed  by  the  plaintiff  is  in  form  an  assign- 
ment. It  Is  so  called  In  the  acknowledg- 
ment It  assigns  all  the  plaintiff's  "right  ti- 
tle, and  interest  of  whatsoever  kind  or  nature, 
either  at  law  or  in  equity,  of,  in,  and  to  the 
estate  or  the  plaintiff's  mother,  grandmother, 
and  grandfather,  'and  to  all  and  every  part 
of  each  and  every  of  said  estates,  and  the 
proceeds  thereof.'  It  likewise  constitutes  the 
defendant  the  plaintiff's  attorney  to  recover 
and  receive  the  said  "right  title,  interest,  lega- 
cies, gifts,  and  estates.'  Whether  there  Is  a 
power  of  sale  in  the  grandfather's  win,  with 
directions  to  convert  the  real  estate  into 
money;  whether  there  is  any  of  the  mother's 
estate  In  real  estate  now;  whether  the  in- 
terest conveyed  by  the  assignment  is  an  inter- 
est in  real  estate,  even  in  part,— the  defend- 
'  ants  have  not  shown,  and  the  trial  Judge 
feels  justified  in  holding,  therefore,  that  the 
assignment  was  not  a  'deed  for  real  estate,' 
and  that  therefore,  the  act  of  1881  does  not 
apply.  This  conclusion  1b  strengthened  by 
the  acts  of  the  parties.  If  the  interest  con- 
veyed was  real  estate,  the  Messrs.  Martin 
would  have  prepared  a  deed  describing  the 
real  estate.  They  would  have  left  out  much 
that  was  put  in  the  assignment  and  (this 
seems  conclusive  on  the  subject)  they  would 
have  seen  to  it  that  the  agreement  to  reas- 
sign was  drawn  and  executed  and  acknowl- 
edged and  recorded  in  strict  compliance  with 
the  act  of  1881.  Not  to  have  done  so  would 
have  been  an  act  of  chicanery  on  their  part, 
so  utterly  at  variance  with  their  duty  to  the 
plaintiff,  by  whom  they  were  being  well  paid 
for  their  professional  services,  that  it  would 
be  a  serious  reflection  upon  them  as  mem- 
bers of  the  bar  to  sustain  the  defendant's 
present  contention.  The  plaintiff  should 
therefore  have  a  reassignment  upon  payment 
by  him  of  the  sum  borrowed,  and  the  ex- 
penses incurred  by  the  defendant;  and,  as  he 
did  not  tender  the  defendant  the  fuU  amount 
which  he  should  have  tendered,  he  should 
pay  the  costs.  It  Is  therefore  ordered  and 
decreed  that  upon  payment  by  the  plaintiff 
to  the  defendant  of  the  sum  of  $473.30,  with 


interest  thereon  since  July  29,  1895,  and  the 
costs  of  this  suit,  that  the  defendant  execute 
and  deUver  to  the  plaintiff  a  fuU  and  ample 
assignment  of  the  Interests  and  estates  as- 
signed to  him  by  the  assignment  of  July  29, 
1895." 

Modified  decree:  "And  now  March  20, 1897, 
the  first  second,  third,  fourth,  fifth,  sixth, 
seventh,  and  ninth  exceptions  are  dismissed. 
The  eighth  exception  is  sustained,  and  the  de- 
cree is  modified  to  read:  It  is  therefore  or- 
dered and  decreed  that  upon  payment  by  the 
plaintiff  to  the  defendant  of  the  sum  of 
$473.30,  with  interest  thereon  since  July  29, 
1895,  and  the'  costs  of  suit  within  thirty-  days 
from  this  date,  that  the  defendant  execute 
and  deliver  to  the  plaintiff  a  full  and  ample 
reassignment  of  the  Interests  assigned  to  the 
defendant  by  the  assignment  of  July  29,  1895. 
If  the  plaintiff  shall  not  within  thirty  days 
from  this  date  pay  the  said  sum  and  interest 
and  costs,  then  the  biU  to  be  dismissed." 

The  assignments  of  error  are  as  foUows: 
"(1)  The  learned  judge  erred  in  finding  of 
facts  as  follows:  The  papers  that  were 
flnaUy  executed  show  that  whatever  toe  par- 
ties called  the  transaction,  it  was,  in  effect 
a  pledge  of  the  plaintiff's  interest  in  his 
grandfather's,  sis  grandmother's,  and  his 
mother's  estate,  for  which,  while  he  by  one 
paper  assigned  his  Interest  to  the  defendant, 
the  latter  agreed  to  reassign  at  any  time 
within  one  year  upon  the  payment  to  him  of 
$530.'  (2)  The  learned  judge  erred  In  find- 
ing as  a  matter  of  law:  That  the  assign- 
ment by  James  P.  P.  Huston  to  John  Regn. 
bearing  date  the  29th  day  of  July,  1895,  for  a 
consideration  of  $500,  and  agreement  by  John 
Regn  to  reassign  to  James  P.  P.  Huston,  for 
a  consideration  of  $530,  bearing  date  the  30th 
day  of  July,  1895,  within  one  year  from  date, 
both  deUvered  contemporaneously  on  the  re- 
ceipt of  a  check  for  $300,  together  constitute 
a  mortgage.'  (3)  The  learned  judge  erred  in 
finding  as  follows:  'Whether  there* is  a  pow- 
er of  sale  in  the  grandfather's  win,  with  di- 
rections to  convert  the  real  estate  into  money; 
whether  there  Is  any  of  the  mother's  estate  in 
real  estate  now;  whether  the  Interest  con- 
veyed by  the  assignment  is  an  interest  in  real 
estate,  even  in  part— the  defendant  has  not 
shown,  and  the  trial  judge  feels  justified  in 
holding,  therefore,  that  the  assignment  was 
not  "deed  for 'real  estate,"  and  that  there- 
fore, the  act  of  1881  does  not  apply.'  (4) 
The  learned  judge  erred  in  his  conclusion  of 
law  that  the  assignment  and  agreement  to 
reassign  constituted  a  mortgage.  (5)  The 
learned  judge  erred  In  not  finding  that  the  as- 
signment from  plaintiff  to  defendant  was  an 
absolute  and  unconditional  transfer  of  all  his 
interests  in  his  grandfather's,  his  grandmoth- 
er's, and  his  mother's  estate;  and  that  the 
agreement  to  reconvey,  not  being  complied 
with  within  the  time  therein  specified,  was 
void,  and  unenforceable  in  law  or  equity.  (9> 
The  learned  judge  erred  in  allowing  plaintiff's 
counsel,  during  his  examination  of  William  O. 


Digitized  by 


Google 


rmj 


COMMONWEALTH  v.  BODDT. 


211 


Hannla,  Esq.,  a  witness  In  behalf  of  plaintiff, 
to  take  him  aside,  hold  a  private  conversation 
with  witness,  and  replace  him  on  the  stand, 
and  continue  his  examination.  (7)  The  learn- 
ed jndge  erred  in  entering  a  decree  that  upon 
payment  by  plaintiff  to  the  defendant  of  the 
sum  of  $473.30,  with  Interest  thereon  since 
July  29,  1885,  and  costs  of  suit  within  thirty 
days  from  this  date,  that  the  defendant  exe- 
cute and  deliver  to  the  plaintiff  a  full  and 
ample  reassignment  of  the  interests  assigned 
to  the  defendant  by  the  assignment  of  July 
20,  1895.  (8)  The  learned  judge  erred  In  not 
dismissing  plaintiff's  bill." 

Thos.  J.  Martin,  Jr.,  and  John  A.  Blckel,  for 
appellant    Joseph  T.  Bunting,  for  appellee. 

PER  CURIAM.  There  Is  no  substantial  er- 
ror, either  in  the  findings  of  fact  or  in  the  le- 
gal conclusions  of  which  the  modified  decree 
In  this  case  is  predicated;  nor  is  there  any- 
thing in  either  of  the  specifications  of  error 
that  requires  discussion.  For  reasons  given 
by  the  learned  Judge  who  presided  at  the 
hearing  in  the  common  pleas,  the  decree  Is 
affirmed,  and  appeal  dismissed,  at  defendant's 
costs. 


(184  Pa.  St.  274) 

COMMONWEALTH  v.  RODDY  et  aL 

(Supreme  Court  of  Pennsylvania.     Jan.  8, 
1898.) 

JWBT  —  QUALIFICATION   OF   JURORS  —  HoMIOIDB— 
EvlDBNCB  —  INSTRUCTIONS —  DllNO    DECLARA- 
TIONS—NgW  Trial— Discretion  or  Court. 

1.  A  juror  in  a  murder  case  stated  on  bis  voir 
dire  that  he  had  heard  part  of  the  evidence  on 
a  former  trial,  and  had  read  summaries  in  the 
local  newspapers;  that  he  had  formed  and  ex- 
pressed an  opinion  as  to  defendants'  guilt,  but 
that  it  would  not  prevent  his  rendering  a  ver- 
dict in  accordance  with  the  evidence.  Held, 
that  a  ruling  that  he  was  competent  would  not 
be  revised. 

2.  On  the  trial  of  persons  charged  with  the 
murder  of  B.,  it  appeared  that  his  house  was 
broken  open  by  the  murderers,  who  were  mask- 
ed, and  that  B.  and  hiB  wife  were  bound,  and 
B.  was  tortured  to  compel  them  to  tell  where 
their  money  was  kept  Defendants  set  up  an 
alibi.  B.'s  tenant  who  occupied  the  farm  tes- 
tified that  his  barn  had  been  broken  open  in 
the  night  of  the  murder,  and  certain  straps  were 
taken;  that  the  straps  were  discovered  at  B.'s 
house,  where  they  had  been  nsed  to  bind  him; 
that  the  horses  and  other  stolen  property  were 
found  eight  or  nine  miles  away,  in  a  field, 
near  a  road  leading  from  B.'s  bouse  to  defend- 
ants' home;  that  the  ground  at  B.'s  showed 
that  during  the  night  the  horses  had  been  tied 
and  fed  near  by,  and  had  been  ridden  by  the 
robbers  along  said  road,  and  abandoned  where 
they  were  found.  Hdd,  that  such  evidence  was 
admissible. 

8.  Evidence  was  admissible  of  the  possession 
by  B.,  prior  to  the  robbery,  of  a  certain  Confed- 
erate note,  and  the  possession,  on  the  day  after 
the  robbery,  by  one  of  defendants,  of  a  note 
similar  in  appearance,  and  of  the  same  denom- 
ination, which  was  destroyed  by  him,  in  con- 
nection with  said  defendant's  declaration  as  to 
how  he  came  by  the  note  and  why  he  destroy- 
ed It 

4.  Dying  declarations  are  not  rendered  inad- 
missible because  the  commonwealth  is  under 


no  necessity  to  use  them  by  reason  of  the  ex- 
igency of  the  case. 

5.  Where  deceased  stated  that  certain  .men 
came  into  his  room  at  night  and,  tying  him  to 
a  chair,  tortured  him  by  burning  his  feet  in  an 
attempt  to.  discover  where  he  concealed  his 
money,  and  they  were  In  his  presence  for  some 
time,  a  statement  in  the  declaration  that  "I  am 
satisfied  that  the  two  R.  boys  brought  to  my 
house  by  the  officers  are  the  same  men  that  rob- 
bed and  tortured  me"  is  sufficient  identification, 
where  such  boys  were  the  persons  on  trial,  in 
view  of  the  opportunity  deceased  had  to  see 
them,  and  to  recognize  their  figures  and  general 
appearance. 

8.  Such  declaration  was  not  inadmissible  be- 
cause deceased  gave  no  reasons  for  thinking  the 
R.  boys  were  the  men  who  robbed  and  tortured 
him. 

7.  Nor  was  it  Inadmissible  because  a  mask 
was  put  on  the  faces  of  the  R.  boys,  when 
brought  into  deceased's  presence  for  identifica- 
tion, so  as  to  leave  the  same  portions  of  the 
head  and  face  open  for  examination  that  was 
left  of  the  heads  and  faces  of  the  robbers  when 
the  crime  was  committed,  the  mask  being  used 
at  deceased's  request  and  without  objection 
from  any  one. 

8.  The  use  In  the  court's  charge  of  the  word 
"claimed"  instead  of  the  word  "stated,"  in  re- 
ferring to  the  testimony  of  certain  witnesses 
who  saw  two  men  at  a  certain  place,  whom 
they  did  not  then  know,  but  whom  they  said  at 
the  trial  resembled  defendants,  was  not  error, 
where  the  court  was  not  attempting  to  give  the 
the  purport  of  their  testimony,  but  only  to  re- ' 
fer  the  jury  to  the  general  class  to  which  they, 
among  other,  witnesses  belonged,  and  it  refer- 
red the  jury  to  their  own  recollection  of  the  tes- 
timony. 

9.  The  refusal  of  a  motion  for  a  new  trial  is 
an  error  of  law  only  when  it  is  apparent  that 
such  refusal  amounts  to  a  clear  abuse  of  discre- 
tion. 

Appeal  from  court  of  oyer  and  terminer, 
Somerset  county. 

James  Roddy  and  John  Roddy  were  con- 
victed of  murder,  and  appeal.     Affirmed. 

Ooff roth  &  Ruppel  and  Chas.  F.  Uhl,  Jr.,  tor 
appellants.  A.  J.  Colborn,  Dist.  Atty.,  L.  C. 
Colborn,  Kooser  &  Kooser,  and  Koonts  A 
Ogle,  for  the  Commonwealth. 

WILLIAMS,  J.  The  evidence  before  the 
court  and  jury  on  the  trial  of  the  defendants 
In  this  case  disclosed  a  murder  of  shocking 
barbarity,  and  as  useless  to  the  murderers  as 
it  was  cruel.  It  appeared  that  the  dwelling 
house  of  David  Berkey  and  his  wife,  situated 
in  Paint  township,  Somerest  county,  was 
forcibly  entered  on  the  night  of  J[une  2,  1896, 
by  two  masked  men.  They  demanded  mon- 
ey. Berkey  and  his  wife  were  taken  from 
their  bed,  bound,  beaten,  and  threatened  with 
death  If  they  did  not  at  once  tell  the  place 
where  their  money  was  kept.  These  modes 
of  persuasion  were  supplemented  by  subject- 
ing David  Berkey  to  torture.  Fires  made  by 
lighted  papers,  and  afterwards  candles  and 
a  kerosene  lamp  were  kept  burning  under 
his  feet  until  he  was  bo  terribly  burned  that 
he  died  from  his  injuries  within  a  few 
months.  The  murderers  secured  about  $125 
in  money  as  the  result  of  their  horrible 
night's  work,  and,  after  feasting  upon  such 
delicacies  as  the  house  could  afford.  In  the 
presence  of  their  victims,  they  took  their  de- 
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parture.  80  far  the  facts  were  not  Involved 
In  controversy.  The  burglary,  the  robbery, 
the  burning  which  resulted  In  death,  were 
none  of  them  the  subject  of  doubt  or  conflict 
on  the  trial.  The  great  question  about  which 
the  controversy  raged  before  the  Jury  was 
whether  the  defendants  on  trial  were  the 
persons  by  whom  this  succession  of  crimes 
had  been  committed.  The  commonwealth  al- 
leged this  to  be  so,  and  gave  a  large  amount 
of  evidence  tending  to  establish  the  allega- 
tion. The  defendants  denied  all  connection 
with  the  crimes,  and  all  knowledge  of  them, 
and  endeavored  to  establish  an  allbj.  A 
large  amount  of  testimony  was  given  In  the 
effort  to  satisfy  the  Jury  that  they  were  not 
guilty.  The  great  question  in  the  case  was 
over  the  identification  of  the  defendants. 
The  course  of  the  trial,  the  arguments  of 
counsel,  and  the  charge  of  the  learned  judge 
gave  prominence  to  this  question,  and  the 
verdict  is  a  determination  of  it  adversely  to 
the  defendants.  On  a  previous  trial  the. 
same  question  had  been  contested,  and  with 
the  same  result.  This  question  of  fact  has 
been  settled,  therefore,  by  the  proper  tribu- 
nal, and,  unless  the  verdict  may  have  been 
influenced  by  some  mistake  of  omission  or 
commission  on  the  part  of  the  learned  trial 
judge,  It  should'  be  allowed  to  Stand,  and  the 
defendants  should  suffer  the  penalty  which 
the  law  affixes  to  the  crime  of  which  they 
have  been  convicted.  The  defendants  allege 
that  such  mistakes  were  committed  at  the 
trial,  and  have  assigned  seven  errors  to  the 
rulings  of  the  trial  judge  which  we  will  con- 
sider in  their  order. 

1.  The  first  error  assigned  is  to  the  action 
of  the  Judge  In  overruling  the  challenge  for 
cause  made  to  E.  B.  Maurer,  who  was  called 
as  a  juror,  and  who  was  challenged  peremp- 
torily by  the  defendants  after  the  challenge 
for  cause  had  been  overruled.  Upon  exam- 
ination on  his  voir  dire  the  juror  stated  that 
he  had  been  present  for  a  day  or  two  as  a 
spectator  at  the  previous  trial,  and  heard  a 
portion  of  the  evidence  on  the  part  of  the 
commonwealth;  that  he  had  also  read  such 
summaries  of  the  evidence  at  that  trial  as  had 
appeared  in  the  local  newspapers;  and  that 
from  what  he  had  so  seen  and  heard  he  had 
formed  an  opinion  in  relation  to  the  guilt  or 
Innocence  of  the  defendants,  and  had  ex- 
pressed it  to  others.  He  further  stated,  in 
substance,  that  this  was  a  provisional  opin- 
ion, resting  on  what  he  had  heard  and  read, 
and  would  not  prevent  his 'sitting  as  a  juror 
at  the  trial,  and  rendering  a  verdict  in  ac- 
cordance with  the  evidence  submitted.  The 
challenge  was  a  denial  of  his  ability  to  do 
what  he  testified  he  could  do,  viz.  give  to  the 
defendants  an  impartial  trial,  and  decide 
upon  their  guilt  or  Innocence  under  the  evi- 
dence in  the  case.  The  trior  of  this  issue 
was  the  presiding  judge.  He  had  seen  the 
juror,  bis  general  bearing,  the  manner  of  his 
answers,  and  he  had  heard  the  examination. 
The  question  for  his  decision  was,  "Is  It  true 


that  this  juror  stands  disinterested,  and  Is 
able  to  give  the  defendants  an  impartial  tri- 
al?" He  believed  the  juror,  and  accordingly 
held  him  to.be  qualified  to  sit  on  the  trial  of 
the  case.  Now,  we  cannot  bring  before  us 
the  tones,  the  manner,  and  apparent  spirit 
and  character  of  this  juror,  and  for  that  rea- 
son we  cannot  review  the  Influence  such  con- 
siderations exercised  upon  the  mind  of  the 
learned  judge.  We  have  the  answers  only. 
Unless,  therefore,  the  answers  were  conclu- 
sive upon  this  question,  as  a  matter  of  law, 
we  have  nothing  before  us  on  which  assign- 
ment can  be  sustained.  But  the  answers 
were  not  conclusive.  It  is  putting  their  ef- 
fect as  strongly  against  the  juror  as  we  are 
Justified  in  doing  if  we  say  they  raised  a  pre- 
sumption, prima  facie,  of  bias  against  the 
defendants,  when  they  showed  him  to  have 
formed  and  expressed  an  opinion.  This  pre- 
sumption was  removed  If  his  further  answers 
and  his  manner  satisfied  the  learned  judge 
that  his  mind  was  not  fixed  In  the  opinion 
expressed,  but  was  still  open  to  the  influence 
of  the  testimony  to  be  offered.  The  judge 
was  so  satisfied.  He  believed  the  juror  to 
be  capable  of  devesting  bis  mind  of  opinions 
resting  on  Imperfect  knowledge  of  the  facts, 
and  judging  impartially  upon  all  the  evi- 
dence that  should  come  before  him.  We 
cannot  say  that  he  was  not  justified  in  reach- 
ing this  conclusion.  Impartiality  Is  not,  or- 
dinarily, occasioned  by  ignorance.  The  abil- 
ity to  read  periodicals,  and  to  tbink  and  talk 
about  what  one  reads,  is  not  a  disqualifica- 
tion for  Jury'  duty.  Other  circumstances  be- 
ing equal,  it  should  be  regarded  as  affording 
some  guaranty  of  fitness.  It  is  prejudgment 
of  the  question  about  to  be  considered  that 
disqualifies.  If  Maurer  was  able  to  hear  the 
whole  case  Impartially,  and  decide  It  accord- 
ing to  the  evidence,  he  was  properly  qualified 
to  sit  as  a  Juror,  and  the  Judge  was  right  in 
overruling  the  challenge. 

2.  The  next  assignment  of  error  complains 
of  the  admission  of  the  testimony  of  William 
J.  Horner.  He  was  the  tenant  of  David  Ber- 
key,  occupying  bis  farm.  In  the  morning  aft- 
er the  robbery  he  discovered  that  his  barn  bad 
been  broken  open  during  the  night,  and  a  pair 
of  horses,  bridles,  a  saddle,  and  a  blanket  had 
been  taken  away.  He  also  found  that  the 
straps  bad  been  removed  from  his  fly  nets,  and 
were  not  in  the  barn.  The  straps  were  soon 
after  discovered  at  Berkey'a  house,  where 
they  had  been  used  to  bind  his  limbs  while 
he  was  undergoing  torture.  The  horses,  with 
,the  other  stolen  property,  were  found  later 
In  the  morning,  some  eight  or  nine  miles  away. 
In  a  field  at  the  side  of  a  road  leading  from 
Berkey's  house  to  the  home  of  the  defend- 
ants. An  examination  of  the  ground  about 
Berkey's  home  showed  that  during  the  night 
the  horses  had  been  tied  and  fed  near  by,  and 
had  been  ridden  by  the  robbers  along  the  high- 
way to  the  point  at  which  they  were  found, 
where  It  was  evident  they  had  been  aban- 
doned, their  riders  completing  their  Journej 
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on  foot  The  testimony  of  Horner  was  of- 
fered for  the  purpose  of  laying  these  facts  be- 
fore the  jury.  It  was  objected  to  because  It 
related  to  another  offense  than  that  for  which 
which  the  defendants  were  Indicted,  and  be- 
cause It  was  not  proposed  to  show  that  the 
defendants  were  seen  in  possession  of  the 
horses.  Bat  the  relevancy  of  this  testimony 
did  not  depend  on  whether  it  tended  to  show 
the  commission  of  another  crime,  but  on 
whether  the  facts  ■were  so  connected  with  the 
crime  under  investigation  as  to  throw  any 
light  upon  its  history.  We  think  it  clear  that 
this  testimony  was  explanatory  of  facts  that 
were  before  the  jury,  and  that  It  tended  to 
show  how,  and  by  what  route,  the  robbers 
fled  from  Berkey's  house,  and  how  it  was  pos- 
sible for  the  defendants  to  have  been  seen  so 
early  in  the  morning  of  the  third  of  June  at 
pohlts  where  witnesses  placed  them,  consist- 
ently with  the  allegation  of  the  commonwealth 
that  they  were  the  perpetrators  of  the  crimes 
at  Berkey's  house.  It  was  also. relevant  as 
showing  part  of  the  pertinent  history  of  the 
crime  under  Investigation,  and  the  delibera- 
tion with  which  it  had  been  planned  in  all  Its 
details. . 

3.  The  third  assignment  of  error  is  to  the  ad- 
mission of  the  testimony  relating  to  the  pos- 
session of  Berkey,  prior  to  the  robbery,  of  a 
$10  Confederate  note,  and  the  possession,  on 
the  day  after  the  robbery,  by  James  Roddy, 
of  ,a  note  similar  In  appearance,  and  of  the 
same  denomination,  which  was  carefully  de- 
stroyed by  him.  This  assignment  cannot  be 
sustained.  >  The.  evidence,  together  with  Rod- 
dy's declaration  about  the  bill  or  note,  how  he 
-came  by  It,  and  whs,  he  destroyed  It,  was  rel- 
evant upon  the  question  of  Identity,  it  was 
not  conclusive  upon  that  question,  but  It  re- 
lated to  It,  and,  with  the  other  facts  relating 
to  the  same  subject,  was  properly  submitted 
to  the  jury  as  part  of  the  chain  of  circum- 
stances tending  to  Identify  the  defendants  as 
the  perpetrators  of  the  crimes  committed  on 
the  night  of  the  2d  of  June. 

4.  This  assignment  Is  directed  at  the  admis- 
sion of  the  dying  declarations  of  David  Ber- 
key. Six  objections,  reducible  to  four,  are 
made  against  their  admission.  The  first  of 
these  alleges  that  the  commonwealth  was  un- 
der no  necessity  to  use  the  dying  declara- 
tions, and  therefore  had  no  right  to  use  them. 
This  rests  on  a  misapprehension  of  the-  rule 
relating  to  their  admission.  The  "necessity" 
to  which  the  text-books  and  the  cases  refer  is 
not  the  exigency  of  any  particular  case,  but 
a "public  necessity,  which  civilized  society  feels 
the  pressure  of,  for  the  protection  of  human 
life  by  the  punishment  of  manslayers.  Be- 
fore the  offense  of  murder  is  completed,  the 
victim  must  die.  While  he  feels  death  to  be 
impending,  but  while  consciousness  continues, 
what  he  declares  as  to  the  origin' of' 'his  inju- 
ries, and  the  person  at  whose  hands  he  has 
received  them,  Is  competent  not  in  a  particu- 
lar case,  where  the  defendant  could  not  oth- 
erwise be  'convicted,  but  in  all  cases,  bo  mat- 


ter how  ample  the  evidence  of  Identification 
through  other  sources  may  be.  But  the  sec- 
ond objection  Is  that  "the  simple  statement 
contained  in  the  declaration,  1  am  satisfied 
that  the  Roddy  boys,  brought  to  my  house  by 
the  officers,  are  the  same  men  that  robbed 
and  tortured  me,'  is  not  a  sufficient  Identifica- 
tion of  the  persons  on  trial."  This  objection 
should  be  read  in  connection  with  the  whole 
statement  or  declaration  as  made  by  Berkey. 
It  runs  thus:  "Two  men  came  Into  my  bed- 
room. I  asked  them  what  they  wanted  here, 
and  one  of  them  said,  'Money,  by  God,  and 
will  have  it'  Both  men  had  revolvers,  and 
said,  "Do  you  see  these?  I  said,  Tfes.'  They 
told  me  If  I  had  any  prayers  to  say,  I  was  to 
say  them,  that  they  would  shoot  me.  I  told 
them  to  shoot,  but  they  did  not.  Then  they 
tied  me,  both  hands  and  feet,  and  carried  me 
out  of  bed  into  a  rocking  chair,  and  hit  me 
in  the  mouth,  knocking  a  tooth  loose.  Then 
they  ransacked  the  safe.  I  told  them  my 
money  was  in  my  vest.  They  got  it  It  was 
about  one  hundred  and  twenty-five  dollars 
in  paper  and  silver.  They  burned  my'  feet 
some  before  getting  my  money.  They  con- 
tinued to  burn  my  feet,  demanding  more 
money  or  government  bonds.  They  first  burn- 
ed my  feet  with  paper;  afterwards,  with 
oil  lamps  and  tallow  candles.  They  ransack- 
ed the  house  from  cellar  to  attic.  They  went 
to  the  cellar,  brought  up  pies,  cakes,  and 
milk,  and  eat  and  drank.  Then  they  left  my 
house,  and  I  am  satisfied  the  two  Roddy  boys, 
brought  to  my  house  by  the  officers,  are  the 
same  that  robbed  and  lortured  me."  This  Is 
a  vivid  statement  of  the  occurrences  of  that 
night,  showing  the  opportunity  Berkey  had  to 
see  his  torturers,  to  know  their  voices,  their 
figures,  their  movements,  their  eyt-s,  the  color 
of  their  hair,  and  their  relative  size  and  man- 
ner. Every  peculiarity  of  each  of  them  must 
have  been  literally  burned  into  the  memory  of 
both  David  Berkey  and  his  wife.  They  were 
brought  to  the  house  of  their  victim.  Re 
looked  at  them,  to  see  if  they  were  the  same 
men  he  had  seen  on  the  night  of  the  2d  of 
June.  His  conclusion  is:  "Yes,  I  am  satis- 
fled  they  are  the  same  men.  My  mind  is  at 
rest  on  the  subject  I  have  no  doubt"  This 
was  a  distinct  identification,  and  plainly  ad- 
missible. The  third  objection  is  that  Berkey 
gave  no  reasons  for  thinking  the  Roddy  boys 
were  the  men  who  robbed  and  tortured  him. 
He  gave  his  opportunities  for  observing  the 
robbers  on  the  night  of  the  crime  fully.  He 
examined  the  Roddy  boys,  and  then  he  said, 
"Yes,  they  are  the  same."  This  was  enough. 
His  belief  rested  on  bis  opportunities  for  ob- 
serving the  men,  and  he  gave  these  fully. 
The  last  objection  is  to  the  fact  that  a  mask 
was  put  on  the'  faces  of  the  Roddy  boys,  so 
as  to  leave  the  same  portions  Of  the  head'  and 
face  open  for  examination  as  was  left  of  the 
heads  and  faces  of  the  robbers  on  that  night. 
This  was  at  the  request  of  Mr.  Berkey.  He 
also  desired  the  defendants  to  speak.  He 
sherds  to  have  desired'  to  "satisfy"  himself 


Digiti 


zed  by  G00gk 


214 


88  ATLANTIC  REPORTER. 


(P»v 


upon  the  question  of  identity  before  express- 
ing an  opinion.  The  mask  was  used  without 
objection  or  remonstrance  from  any  one,  and 
apparently  with  the  honest  purpose  of  decid- 
ing, after  a  careful  examination,  whether  the 
defendants  were  the  criminals  by, whom  the 
robbery  and  burning  had  been  committed  or 
not  We  do  not  see  that,  even  if  the  propri- 
ety of  the  use  of  the  mask  on  the  defendants 
was  questionable,  it  would  be  a  valid  objec- 
tion to  the  admission  of  the  dying  declarations 
of  David  Berkey.  It  might  affect  the  credit 
to  which  it  would  otherwise  be  entitled,  but 
not  its  admissibility.  But  we  are  by  no  means 
prepared  to  concede  that  the  use  of  the  mask, 
under  the  circumstances,  was  questionable. 
The  handkerchief  fell  from  the  face  of  one  of 
the  defendants  on  the  night  of  the  robbery, 
and  remained  off  for  some  considerable  time. 
The  face  of  the  other  was  not  seen  except  with 
the.  handkerchief  upon  -It  His  appearance, 
as  they  saw  him  move  about  with  the  mask 
on,  was  fixed  indelibly  on  their  minds.  It  is 
easy  to  see  that  they  might  be  able  to  identify 
him  much  more  easily  and  certainly  if  al- 
lowed to  see  him  dressed  and  disguised  as  he 
had  been  during  the  night  of  the  2d  of  June 
than  by  seeing  him  without  disguise,  and  as 
they  bad  never  before  seen  him. 

5.  The  criticism  upon  the  charge  of  the  learn- 
ed judge  which  constitutes  the  fifth  assign- 

'  ment  of  error  is  merely  verbal.  Possibly  the 
word  "stated"  would  have  been  preferable  to 
the  word  "claimed"  in  referring  to  the  testi- 
mony of  the  witnesses  who  saw  two  persons 
near  the  Osborne  Cut  whom  they  did  not  then 
know,  but  whom  they  said  at  the  trial  resem- 
bled the  defendants.  But  the  learned  judge 
was  not  attempting  to  give  the  purport  of 
their  testimony,  only  to  refer  the  jury  to  the 
general  class  to  which  these,  among  other, 
witnesses  belonged.  Their  testimony  related 
to  the  identification  of  the  defendants,  and  he 
referred  them  to  their  own  recollection  of  the 
testimony. 

6.  The  learned  judge  did  not  undertake  to 
recount  the  witnesses  on  either  side,  or  to  re- 
state their  testimony.  The  facts  had  been 
discussed  at  great  length  by  counsel,  and  the 
evidence  had  been  marshaled  in  support  of 
their  respective  theories.  -  It  remained  only 
for  the  court  to  give  appropriate  legal  instruc- 
tions, and  to  indicate  the  questions  for  the 
determination  of  the  jury.  This  was  all  the 
learned  judge  attempted  to  do,  other  than  to 
refer  in  the  most  general  way  to  the  several 
lines  of  testimony  applicable  to  the  several 
questions  submitted  to  them.  This  was  care- 
fully and  correctly  done. 

7.  The  refusal  of  a  motion  for  a  new  trial 
is  an  error  in  law  only  when  it  is  apparent 
that  such  refusal  amounts  to  a  clear  abuse  of 
discretion.  This  Is  not  alleged  in  this  case, 
nor  do  we  see  any  reason  why  It  should  be. 
There  was  conflict  In  the  evidence.  The  prop- 
er tribunal  to  settle  that  conflict,  and  deter- 
mine where  the  truth  lies,  is  the  jury.  That 
tribunal,  with  the  aid  of  the  fullest  argument, 


and  an  impartial  charge,  has,  by  its  verict, 
settled  the  conflict  by  finding  that  the  defend- 
ants were  the-  two  men  who  broke  into  the 
house  of  David  Berkey  in  June  last,  robbed 
him  of  his  money,  tortured  him,  and,  as  a  re- 
sult of  this  torture,  murdered  him.  This  Is  a 
second  conviction.  It  is  based  on  testimony 
that,  If  believed,  justifies  the  verdict,  and  we 
are  of  opinion  that  it  should  not  be  disturbed 
because  of  the  reasons  presented  to  us  on  this 
appeal  The  judgment  is  therefore  affirmed, 
and  the  record  remitted  for  further  proceed- 
ings according  to  law. 


(184  Fa.  St.  318) 

JENNINGS  et  al.  v.  LOEFFLER  et  al. 
(Supreme  Court  of  Pennsylvania.     Jan.  3, 
1898.) 
Pledges  —  Rights  or  Gknp.kk.  Creditors — Mar- 
shaling Assets. 

1.  Where  a  creditor  of  an  insolvent  is  se- 
cured by  a  first  judgment  lien  on  land,  and  also 
by  collateral,  he  is  not  disentitled  to  the  col- 
lateral, as  against  general  creditors,  because 
he  presents  no  claim  to  the  auditor  for  payment 
out  of  the  funds  arising  from  sale  of  such  land 
on  subsequent  judgments. 

2.  Where  a  creditor  of  an  insolvent  has  a  pri- 
or right  to  two  funds,  on  only  one  of  which 
there  are  junior  liens,  he  is  not  bound  to  resort 
to  the  latter,  and  leave  the  other  intact  for  pay- 
ment of  general  creditors. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Bill  by  Jennings,  Friedman  &  Stevens  and 
others,  for  the  use  of  the  Mercantile  Trust 
Company,  assignee,  against  William  Loeffler 
and  others.  Before  trial,  the  bill  was  discon 
tinned  as  to  all  defendants  except  Loeffler. 
From  a  decree  In  favor  of  defendants,  plain- 
tiffs appeal.    Afllrmed. 

The  findings  of  fact  of  the  court  of  common 
pleas  are  as  follows: 

"On  the  1st  day  of  August,  1891,  WUliam 
Loeffler,  the  defendant,  entered  of  record  In 
the  prothonotary's  office  of  this  county,  at  No. 
84,  October  term,  1891,  D.  S.  B.,  a  judgment 
note  against  William  E.  Schmertz,  for  the 
sum  of  one  hundred  thousand  dollars  ($100,- 
000).  Afterwards,  on  August  7,  1891,  execu- 
tion was  Issued  on  this  judgment,  and  a  large 
amount  of  the  personal  property  of  Schmertz 
was  levied  upon  and  sold,  the  amount  realized 
therefrom  being  something  over  sixty-five 
thousand  ($65,000)  dollars.  At  the  time 
Schmertz  gave  the  judgment  to  Loeffler,  he 
(Schmertz)  was  Insolvent;  and  on  August  7, 
1891,  the  day  upon  which  the  execution  was 
Issued  on  Loeffler's  judgment,  other  judg- 
ments were  entered  up  against  Schmertz,  and 
subsequently  executions  issued  upon  them. 
Schmertz'slife  was  Insured  for  a  large  amount, 
and,  at  the  time  of  the  delivery  of  the  judg- 
ment note  to  Loeffler,  Schmertz  assigned  to 
Loeffler,  as  security  for  his  indebtedness,  two 
policies,  for  the  sum  of  twenty-five  thousand 
($25,000)  dollars  each,  in  the  Mutual  Life  In- 
surance Company  of  New  York.  Schmertz 
lived  until  July  13,  1893:  and  from  the  date 
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of  the  assignment  of  these  policies,  until 
Schmertz's  death,  Loeffler  kept  them  alive, 
and  paid  in  premiums  therefor,  out  of  his  own 
funds,  the  sum  of  $7,374.80.  Schmerts's  in- 
debtedness to  Loeffler  on  August  1,  1891, 
amounting  to  one  hundred  and  seventy-nine 
thousand  nine  hundred  ($179,900)  dollars,  was 
composed  of  the  following  items:  (1)  Loeffler 
had  indorsed  for  Schmertz,  and  discounted  for 
him,  to  the  total  amount  of  fifty-three  thou- 
sand six  hundred  and  fifty  ($53,650)  dollars. 
(2)  Loeffler  had  loaned  to  Schmertz  250  shares 
of  the  capital  stock  of  Standard  Plate-mass 
Company,  which  at  the  time  of  the  loan  was 
worth  one  hundred  to  one  hundred  and  five 
dollars  per  share,  or  twenty-five  thousand 
($25,000)  dollars.  (3)  Schmertz  had  been  ap- 
pointed guardian  of  the  minor  children  of  R. 
E.  Schmertz,  and  Loeffler  was  surety  upon 
several  bonds  for  said  Schmertz  as  guardian, 
amounting  altogether  to  the  sum  of  one  hun- 
dred and  one  thousand  two  hundred  and  fifty 
($101,250)  dollars.  After  the  failure  of 
Schmertz,  the  safe-deposit  and  trust  company 
was  appointed  guardian  of  these  minor  chil- 
dren, and  the  liability  of  the  sureties  upon 
Schmertz's  bonds  was  liquidated  and  fixed  at 
twenty-two  thousand  nine  hundred  sixty-six 
dollars  and  sixty-six  cents  ($22,066.66),  of  which 
Loeffler's  proportion  was  ten  thousand  two 
hundred  and  forty-three  dollars  and  nine  cents 
($10,243.09),  which  sum  was  paid  by  Loeffler 
to  the  safe-deposit  and  trust  company,  the 
guardian.  So  the  total  Indebtedness  of  Schmertz 
was  as  follows: 

Indorsements $53,650  00 

250  shares  plate-glass  stock 25,000  00 

Liability  paid  on  Schmertz's  bonds  as 

guardian  10,243  09 

Premiums  paid  on  insurance  policies 

held  as  collateral 7,874  80 

Interest  on  various  accounts 8,609  50 

$99,877  39 

When  Schmertz  died,  in  July,  1893,  the  orig- 
inal bill  In  this  case  was  filed,  and  before  the 
proceeds  of  the  two  policies  of  Insurance  upon 
Schmertz's  life  were  paid  to  Loeffler,  the  agree- 
ments marked  Exhibits  A  and  B,  attached  to 
the  plaintiff's  amended  bill,  were  executed. 
These  agreements  provide  that  the  proceeds 
of  the  two  policies,  amounting  to  eighty-one 
thousand  one  hundred  and  eighty-nine  dollars 
and  fifty-two  cents  ($81,189.52),  should  be  paid 
to  Loeffler,  and  that  Loeffler  should  retain  In 
big  hands  the  sum  of  $7,347.80,  which  sum 
he  had  expended  in  keeping  the  policies  alive, 
and  the  further  sum  of  twenty-five  thousand 
($25,000)  dollars  which  he  claimed  was  due 
him  on  account  of  two  hundred  and  fifty  (250) 
shares  of  the  stock  of  the  Standard  Plate- 
Glass  Company,  which  said  Schmertz  borrow- 
ed front'  said  Loeffler,  and  lost  the  same  by 
sale  thereof  under  said  pledge,  which  claim  of 
said  Loeffler  as  to  its  validity  or  amount  Is  dis- 
puted by  the  assignee  of  W.  B.  Schmertz;  and 
it  is  the  sum  of  twenty-five  thousand  ($25,- 
000)  now  In  the  hands  or  the  defendant  Loef- 
fler that  is  the  matter  of  dispute.     Loeffler. 


after  retaining  the  amounts  agreed  upon,  paid 
over  the  balance,  thirty-two  thousand  three 
hundred  and  seventy-four  dollars  and  eight 
cents  ($32,374.08),  to  (he  assignee.  Prior  to 
the  failure  of  Schmertz,  Loeffler  loaned  him 
two  hundred  and  fifty  (250)  shares  of  the  Stand- 
ard Plate-Glass  Company,  worth  from  one 
hundred  to  one  hundred  and  five  dollars  per 
share;  and  afterwards— also  prior  to  his 
(Schmertz's)  failure— Loeffler  demanded  a  re- 
turn of  his  stock,  which  was  refused;  nor  was 
Loeffler  ever  tendered  the  stock.  After  Loef- 
fler's judgment  was  entered  and  execution  is- 
sued upon  it,  and  levy  made  on  personal  prop- 
erty, Schmertz's  real  estate  was  levied  upon 
by  the  Judgment  creditors  Immediately  behind 
Loeffler;  and,  at  the  distribution  before  the 
auditor,  Loeffler  made  no  claim  on  the  lien  of 
his  judgment,  and  did  not  share  In  the  distri- 
bution. 

"Loeffler's  judgment  was  one  hundred  thou- 
sand dollars,  and  the  Indebtedness  on  said 
note  was  as  follows: 

Indorsements    $53,650  00 

250    shares    Standard    Plate-Glass 

stock  25,000  00 

Paid  guardian  on  Schmertz  bond . . .  10,243  09 
Premiums  paid  on  policies  held  as 

collateral 7,374  80 

Interest  on  these  various  amounts. .  3,609  50 


Net  indebtedness 


....  $99,877  39 


"On  account  of  this  indebtedness,  Loeffler 
has  received  the  following  sums: 

December  19,  1891,  on  his  execution 
on  personal  property,  in  court  No. 
2 $53,660  00 

February  18,  1893,  on  his  execution 
in  same  case,  by  decree  of  court, 
'that  the  said  balance  remaining  in 
registry  of  the  court,  realized  upon 
the  execution  aforesaid,  be  forth- 
with paid  over  to  plaintiff,  on  ac- 
count of  the  judgment  held  by  him, 
and  upon  which  said  execution 
was  issued,'  and  which  we  find  the 
plaintiff  had  the  right  to  apply  to 
his  judgment 12,276  49 

Proceeds  of  policies  now  in  his 
hands,  on  account  of  loan  of  250 
shares  of  Standard  Plate-Glass 
Company,  which  we  find  he  is  en- 
titled to 25,000  00 

Return  of  premiums  paid  to  keep  the 
policies  alive 7,374  80 

Total  amount  received $98,301  29 

"Balance  still  due  on  Loeffler's  judgment: 
Fifteen  hundred  and  seventy-six  dollars  and 
ten  cents  ($1,576.10)." 

Conclusions  of  Law. 

"It  Is  contended  by  the  learned  counsel  for 
plaintiff  that  Loeffler  was  bound  to  present 
his  claim  to  the  auditor  for  distribution  out 
of  the  funds  realized  on  the  sale  of  the  real 
estate  of  Schmertz,  he  having  the  first  Hen; 
and,  having  neglected  to  do  this,  he  cannot 
now  retain  the  $25,000  in  bis  hands.  We  do 
not  agree  with  him  in  this.  We  think  Loeffler 
had  a  right  to  rely  on  the  collateral  that  he 
held,  and  was  not  bound  to  present  his  claim 
before  the  auditor.  The  recovery  of  judgment 
upon  the  principal  debt  does  not  affect  the 
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pledgee's  right  to  bold  and  enforce  the  pledge 
taken  to  secure  that  debt  It  Is  the  very  na- 
hue  of  collateral  security  that  it  may  be  re- 
sorted to  for  a  satisfaction  of  the  principal 
debt,  If  its  payment  shall  not  otherwise  be  ob- 
tained.   Jones,  Fledges,  |  591. 

"Again,  it  Is  contended  that  the  offer  of  Mr. 
McOook,  for  the  assignee  of  Mr.  Schmertz,  to 
return  the  stock,  at  a  time  that  it  had  depreci- 
ated to  less  than  one-half  its  value,  which  was 
refused  by  Mr.  Loeffler,  was  equivalent  to  a 
tend-er.  Mr.  Loeffler  had,  before  the  failure  of 
Mr.  Schmertz,  demanded  a  return  of  bis  stock, 
and  had  been  refused,  and  we  think  he  was 
not  bound  to  accept  an  offer  to  get  the  stock, 
and  to  accept  It  at  its  depreciation.  It  was  In 
no  sense  a  legal  tender.  Having  found  that 
the  defendant  is  entitled  to  retain  the  twenty- 
five  thousand  ($25,000)  dollars  In  dispute,  and 
that,  after  giving  all  credits  of  money  received 
on  his  judgment,  it  is  not  yet  paid  in  full,  the 
bill  is  dismissed,  at  costs'  of  the  plaintiff." 

To  the  foregoing  findings  of  fact  and  conclu- 
sions of  law  the  plaintiffs  except,  and  at  their 
Instance  a  bill  is  sealed;  also,  an  exception 
and  bul  to  the  decree  dismissing  the  bill.' 

Joseph  A.  Langfltt  and  Albert  York  Smith, 
for  appellants.  Geo.  O.  Wilson,  Wm.  D.  Ev- 
ans, and  M.  W.  Acheson,  Jr.,  for  appellees. 

STEBRETT,  a  J.  The  general  subject  of 
contention  presented  by  the  amended  bill, 
etc.,  in  this  case,  is  whether  the  defendant 
William  Loeffler  Is  entitled  to  retain  $25,000 
on  account  of  the  250  shares  of  Standard 
Plate-Glass  Company  stock  loaned  by  him  to 
William  E.  .Schmertz,  and  not  returned.  The 
court  below  held  that  he  was,  and  accord- 
ingly dismissed  the  bill  at  plaintiffs'  costs. 
The  decree  might  well  be  affirmed  on  the 
learned  trial  judge's  concise  and  accurate 
findings  of  the  controlling  facts,  in  connec- 
tion with  the  conclusions  briefly,  but  correct- 
ly, drawn  by  him  therefrom;  but  it  may  not 
be  amiss  to  notice  some  of  the  questions  in- 
volved. 

The  sum  above  stated  is  in  defendant  Loef- 
fler's  hands,  retained  by  him  out  of  the  pro- 
ceeds of  life  insurance  policies  assigned  to 
him  by  W.  E.  Schmertz  (since  deceased)  as 
collateral  security  against  sundry  liabilities 
for  and  on  account  of  said  assignor,  includ- 
ing the  plate-glass  stock  In  controversy.  The 
residue  of  the  insurance  money  was  paid  over 
by  Loeffler  to  the  use  plaintiff,  for  the  ben- 
efit of  the  creditors.  It  follows,  therefore, 
that,  If  Loeffler  is  entitled  to  the  $25,000,  the 
bill  was  rightly  dismissed. 

In  its  printed  argument,  the  use  plaintiff 
states  that  "the  testimony  on  the  part  of 
the  plaintiff  Is  that  a  tender  of  the  stock  in 
question  (same  amonnt  and  kind)  was  made 
by  ••  *  *,  the  original  assignee  of  Schmertz, 
*  *  *  and  that  Loeffler  refused  to  accept 
it."  The  testimony  of  Mr.  McOook,  one  of 
the  assignees  referred  to,  further  shows  that 
the  stock*  at  the  time  he  offered  to  return  it* 


had  depreciated  in  value  so  that  It  was  not 
worth  more  than  50  cents  on  the  dollar.  It 
is  true,  the  same  witness  also  testified  that 
defendant  Loeffler  "had  not,  to  my  knowl- 
edge and  according  to  my  Information,  ever 
demanded  a  return  of  that  stock  from  Mr. 
Schmertz  until  after  the  failure,  and  that 
the  stock  immediately  on  his  failure  fell  to 
as  low  a  point  as  it  was  then."  But  Loeffler 
testified  that  he  had  made  a  demand  for  the 
return  of  the  stock  before  Schmertz's  failure, 
and  that  it  was  refused.  .  The  court  specific- 
ally finds  this  fact.  While  this  finding  of 
fact  is  embraced  in  the  second  assignment, 
the  conclusions  of  law  alone  are  specified  as 
errors.  But,  even  If  treated  as  covered  by 
this  assignment,  the  finding  of  the  court  could 
not  be  reversed,  because  In.  that  respect 
Loeffler's  testimony  was  not  contradicted  by 
that  of  McCook. 

Unless  there  is  something  else  in  the  case, 
the  decree,  under  the  authorities,  was  right 
In  Coal  Co.  v.  English,  86  Pa.  St  253,  it  was 
said:  "The  rights  of  the  parties  ■  were  defin- 
itively fixed  when  the  breach  occurred."  In 
Musgrave  v.  Beckendorff,  53  Pa.  St  .310,  It 
was  held  that  the  measure,  of  damages  for 
the  breach  of  a  contract  to  replace  borrowed 
stock  is  the  highest  price  it  had  reached  be- 
tween the  breach  and  the  trial. .  In  the  pres- 
ent case  the  highest  price  was  the  ruling 
price  at  the  time  of  the  demand  and  refusal. 
It  is  contended,  however,  by.  the  beneficial 
plaintiff,  that  there  are  other  facts  in  the 
ease  which  will  preclude  Loeffler  from  pay- 
ing, himself  out  of  this  fund.  Briefly  stat- 
ed, these  facts  are  that  defendant  .  held 
Schmertz's  bond  for  $100,060,  as  security  for 
the  same  debts  that  are  covered  by  the  as- 
signment of  life  insurance  policies.  The  Judg- 
ment on  this  bond  was  a  first  Hen  on 
Schmertz's  real  estate.  Subsequent  to  that 
were  two  other  Judgments,  upon  which  exe- 
cutions were  lsstaed  and  the  land  sold.  .  Be- 
fore the  auditor  charged  with  distribution  of 
the  fund  thus  raised,  no  claim  was  made  by 
Loeffler,-  and  no  part  Of  the  fund  Was  award- 
ed to  his  judgment;-  and  it  is  contended  that 
he  thereby  forfeited  his  right  to  payment 
out  of  the  insurance  fund.  On  that-  question 
the  learned  trial  judge  rightly  refused  to 'sus- 
tain the  use  plaintiff's  contention,  and  his 
ruling  is  not  specifically  assigned  as  error. 
But,  if  It  were,  it  is  sufficiently  vindicated  In 
the  opinion  of  the  court  below.  In  addition 
to  the  authority  there-  cited1  may  be  added 
Ayres  v.  Wattson,  57  Pa.  St.  860,  to  the  ef- 
fect that  a  creditor  may  hold  an  unlimited 
number  of  collaterals,  and  "avail  himself  of 
any  of  ■  them,  as  long  as  the  debt  remains 
unpaid.  "A  person  may,  if  he  chooses,  relin- 
quish a  collateral  security  altogether,  with- 
out the  consent  of  other,  creditors  of  his  debt- 
or. It  is  a  matter  resting  entirely  between 
him  and  bis  debtor,  with  which  others  have 
nothing  to  do."  In  re  Dyott's  Estate,  2 
Watts  &S.  480; 

It  was  further  contended  that,  as  Loeffler. 
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had  a  prior  bold  on  two  funds,  he  should 
hare  resorted  to  the  other,  leaving  this  one 
liitact  for  the  payment  of  general  creditors. 
But  the  junior  Hen  creditors  might  with  pro- 
priety have  urged  the  same  considerations  in 
relation  to  the  realty  fund.  If.  the  defendant 
had  participated  in  that  fund,  the  junior  lien 
creditors  might  have  asked  to  be  subrogated 
to  his  rights  in  the  present  fund.  Ramsey's 
Appeal,  2  Watts,  228;  Mason's  Appeal,  80 
Pa.  St.  402;  Tuba's  Estate,  161  Pa.  St  25% 
28  AtL  1108;  Addams  v.  HefTernan,  9  Watts, 
542. 

Inasmuch  as  defendant's  debt  is  not  yet 
paid  In  full,  it  is  not  necessary  td  consider 
the  allowance  on  account  of  the  amount 
claimed  to  have  been  appropriated  from  the 
proceeds  of  the  sale  of  personal  property  to 
the  claim  In  controversy.  By  the  decree  of 
court  In  those  proceedings,  it  was  ordered  to 
be  paid  over  on  account  of  "defendant's  judg- 
ment," and  it  has  been. here  properly  treated 
as  so  paid.  In  any  view  that  can  be  reason- 
ably taken  of  the  case,  the  result  in  the  court 
below  was  substantially  correct,  and  the 
decree  should  be  sustained.  Decree  affirmed, 
and  appeal  dismissed,  at  appellant's  costs. 


(184  Pa.  St.  «4) 

In  re  STANHOPE'S  ESTATE. 
Appeal  of  MILLER. 

(Supreme  Oourt  of  Pennsylvania.    Jan.  17, 

1898.) 

V IN DOB  IKD  PURCHASES— MoRTOAOSS— SCBBOOA- 
TIOK. 

S.  ga\e  her  daughter  H.  a  mortgage  on 
certain  land,  and  afterwards  devised  to  H.  a 
one-half  interest  in  the  land.  The  mortgage 
had  been  assigned  to  a  third  person,  to  keep  it 
alive.  After  S.'s  death,  H.  sold  her  interest 
in  the  land  subject  to  the  mortgage,  and  also 
sold  and  assigned  said  mortgage  to  the  grantee. 
H.  and  her  sister  were  the  sole  devisees  and 
legatees  of  S.  -Held  that,  on  settlemeut  of  the 
estate,  H.  was  entitled,  as  against  the  grantee, 
to  one-half  the  amount  due  on  said  mortgage 
by  subrogation,  since  the  purchaser  of  land  sub- 
ject to  a  mortgage  is  bound  to  indemnify  the 
vendor  from  Iobs  growing  out  of  the  mortgage 
debt. 

Appeal  from  orphans'  court.  Philadelphia 
county. 

Settlement  of  the  account  of  Mary  B. 
Heisler  and  another,  executrlces  of  the  es- 
tate of  Jane  6.  Stanhope,  deceased.  From 
a  decree  sustaining  exceptions  to  and  modi- 
fying the  adjudication  of  the  auditor, 
Charles  W.  Miller  appeals.     Affirmed. 

The  first  adjudication  was  as  follows: 
"The  testatrix  bequeathed  8200  to  the 
Cedar  Hill  Cemetery  Company,  the  Interest 
of  which  she  directed  to  be  used  in  the  keep- 
ing of  her  burial  lot  in  order.  She  gave  certain 
described  pieces  of  real  estate  to  her  daugh- 
ters, Mary  E.  Heisler  and  Maria  L.  Lukens, 
respectively,  In  fee,  and  the  residue  of  her 
estate  to  the  said  daughters  in  equal  shares, 
absolutely;  the  devise  to  Mary  L.  Lukens, 
however,  subject  to  the  payment  of  a  cer- 


tain mortgage  for  £3,000,  with  the  interest 
due  thereon  upon  other  real  estate  of  dece- 
dent The  testatrix  died  March  17,  1895. 
The  credit  of  £1,123  for. expenses  of  pro- 
ceedings against  the  city  of  Philadelphia  for 
damages  done  by  a  change  of  grade  was  ob- 
jected to  by  the  assignee,  Charles  W.  Miller. 
The  suit  was  begun  in  decedent's  Lifetime, 
and  lasted  nearly  two  years,  resulting  in  a 
compromise,  by  which  the  estate  received 
$6,828.  The  items  of  expense  were  a  coun- 
sel fee  of  $630,  searches,  etc.,  $26,  and  the 
sum  of  $465,  paid  to  Joseph  0.  Lukens,  hus- 
band of  one  of  the  accountants,  for  his  serv- 
ices and  expenditures.  He  was  shown  to 
have  .been  intrusted  with  the  business  of 
prosecuting  the  claim  by  the  decedent.  He 
procured  the  necessary  plans  and  searches, 
furnished  stone  gravel  for  the  grading,  laid 
the  foundation,  put  in  a  drain,  and  he  also 
attended  at  every  meeting,  except  one,  held 
by  the  jury.  The  auditing  judge  thinks 
that  the  accountants  were  justified  in  their 
payment  of  this  sum,  and  he  approves  the 
credit  Mary  E.  Heisler,  a  daughter  and 
accountant  by  agreement  dated  April  9, 
1896,  assigned  her  interest' in  certain  real  es- 
tate of  testatrix;  and  in  a  mortgage  owned 
by  decedent  for.  85,000,  reduced  to  $4,250, 
and  taken  by  the  assignee  at  $4,500,  to  Rob- 
ert H.  Foerderer,  which  mortgage  is  held  by. 
Charles  W.  Miller  for  the  use  of  Foerderer. 
Mary  L.  Lukens  presented  a  claim  on  de- 
cedent's promissory  note,  in  her  favor,  for 
$1,300,  dated  May  16,  1890,  and  payable  one 
day  after  date.  The  note,  at  the  death  of 
the  decedent,  was  not  barred  by  the  stat- 
ute, and  the  claimant  might,  as  executrix, 
have  paid  herself,  as  creditor,  immediately 
thereafter.  She  did  not  press  for  payment 
however,  but  continued  to  be  paid  interest 
upon  It  regularly.     The  claim  is  allowed. 

The  account  was  vouched,  showing  a 
balance  remaining  with  account- 
ants of $4,483  01 

Add  award  in  Est  of  Hiram  Stan- 
hope       2,499  46 

$6,982  47 

Deduct  counsel  fee $150  00 

"       clerk's  cost,  and  for 
copy  of  adjudica- 

•  tion 12  50 

M       gas  bills  due 13  45 

"       Cedar    HU1    Ceme- 

•  tery  Co 200  00 

375  95 

$6,606  52 
"Counsel  will  attach  a  schedule  of  distri- 
bution, which,  when  approved,  will  form 
part  hereof.  And  now,  July  6,  1896,  the  ac- 
countant is  confirmed  nisi.  [Signed]  W.  N. 
Ashman." 

Exceptions  to  the  adjudication:  "Mary  B. 
Heisler  excepts  to  the  adjudication  filed  In 
the  above  estate  for  the  following  reasons: 
(1)  The  learned  court  erred  in  awarding  to 
Joseph  C.  Lukens  the  sum  of  $465  out  of  the 
sum  collected  from  the  city.  (2)  The  learn- 
ed court  erred  In  not  finding  that  Mrs.  Hels- 
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ler  Is  entitled  to  be  subrogated  to  the  rights 
of  Charles  W.  Miller,  who  is  holder  for  the 
use  of  Robert  H.  Foerderer,  to  one-half  the 
amount  due  upon  a  mortgage  of  95,000,  made 
by  decedent.  (3)  The  learned  court  erred 
in  awarding  to  Maria  L.  Lukens  the  amount 
of  a  promissory  note  made  by  decedent  for 
$1,300,  dated  May  16,  1890.  (4)  The  learn- 
ed court  erred  in  not  surcharging  the  ac- 
countants $500,  not  accounted  for,  paid  the 
accountants  in  June,  1896.  (5)  The  learned 
court  erred  in  not  awarding  counsel  fees  to 
the  attorneys  for  exceptant.  John  W.  Sav- 
age, Charles  L  Smyth,  Attorneys  for  Mary 
E.  Helsler." 

"And  now,  to  wit,  October  20,  1896,  the 
above  estate  having  been  called,  and  coun- 
sel for  the  exceptant,  Mary  E.  Helsler,  not 
appearing,  the  court  hereby  enters  a  decree 
dismissing  the  exceptions  filed'  by  her,  and 
confirms  the  adjudication  of  the  auditing 
Judge  therein.     [Signed]  Wm.  B.  Hanna,  P.  J." 

"And  now,  to  wit,  October,  24,  1896,  the 
decree  of  the  court  dismissing  the  exceptions 
In  the  above  estate  is  revoked,  and  the  ex- 
ceptions are  reinstated,  and  ordered  on  argu- 
ment list    [Signed]    Wm.  B.  Hanna,  P.  J." 

Amended  adjudication:  "The  account  in 
this  case  was  referred  back  to  the  auditing 
Judge  for  the  taking  of  evidence  touching  a 
disputed  point  At  the  original  audit  a  pa- 
per signed  by  counsel  for  a  claimant  named 
Foerderer  was  handed  up,  by  which  it  was 
agreed  that  Mrs.  Mary  E.  Helsler,  'if  law- 
fully entitled,'  should  be  subrogated  to  one- 
half  of  the  amount  of  the  bond  which  the 
claimant  held  against  the  estate,  and  which 
formed  the  basis  of  his  claim.  As  no  evi- 
dence was  presented,  nor  hinted  at  even,  to 
show  that  Mrs.  Helsler  was  not  lawfully  en- 
titled; and  as  the  paper  was  presumably 
submitted  because  It  had  some  connection 
with  the  case,  the  auditing  Judge  found  In 
the  adjudication  that  Mrs.  Helsler  was  en- 
titled to  be  so  subrogated.  Exceptions  were 
filed  to  this  ruling,  and  they  were  argued  at 
some  length  by  counsel.  This  argument, 
curiously  enough,  referred  to  a  variety  of 
facts  and  transactions  about  which  not  a 
syllable  of  testimony  had  been  uttered,  nor 
a  scrap  of  paper  produced,  at  the  audit 
The  court  In  bank  therefore  was  forced  to 
sit  like  a  moot  court  in  a  law  school,  to  lis- 
ten simply  to  oratory,— a  pastime  which 
would  have  been  more  or  less  pleasurable  If 
matters  of  business  had  not  been  pressing 
for  attention.  The  result  Is  that  two  audits, 
followed  by  two  arguments  and  two  deci- 
sions, will  be  required  to  dispose  of  a  case 
which  is  barren  of  any  serious  legal  com- 
plications. The  facts  developed  at  the  sec- 
ond hearing  were  these:  The  decedent  gave 
to  Mary  E.  Helsler  her  bond  and  mortgage 
dated  January  1,  1887,  for  $5,000,  with  in- 
terest from  January  1,  1886.  The  mortgage 
was  secured  upon  certain  premises,  one-half 
interest  In  which  was  afterwards  devised 
to  Mrs.  Helsler  by  the  testatrix.    In  April, 


1896,  Robert  Foerderer  purchased  from  Mrs. 
Helsler,  for  $30,000,  her  right  and  title  in 
one-half  of  the  said  premises,  together  with 
the  bond  and  mortgage  for  $5,000,  and  her 
half  interest  in  a  certain  verdict  for  $7,500, 
which  had  been  recovered  against  the  city. 
Something  had  previously  been  paid  on  ac- 
count of  the  mortgage,  and  It  was  valued 
at  $4,500.  The  net  one-half  amount  of  the 
verdict  was  taken  at  $3,500;  and,  deducting 
brokerage,  the  actual  cash  consideration 
for  the  real  estate  was  $21,500.  Foerderer's 
purpose  in  buying  the  mortgage  was  said 
to  be  to  secure  for  himself  control  over  the 
real  estate,  because  he  thereby  owned  one- 
half  of  the  premises,  and  a  mortgage  which 
bound  the  half  owned  by  Mrs.  Lukens,  the 
other  devisee.  The  mortgage  had  been  as- 
signed to  Charles  W.  Miller  to  keep  it  alive 
as  against  claimant's  own  share  of  the  real 
estate.  The  agent  of  Mrs.  Helsler  declared 
that  a  part  of  the  bargain  was  that  the 
bond  was  not  to  be  presented  for  payment, 
and  that  the  real  estate  alone  was  to  be  re- 
sorted to  upon  the  mortgage.  This  was  de- 
nied by  the  agent  for  the  purchaser.  The 
reason  of  the  thing  seems  to  lie  with  the  lat- 
ter. A  promise  of  the  sort  would  have 
been  without  consideration,  and,  at  all 
events,  it  would  have  been  in  contradiction 
of  the  instrument,  which  was  unconditional 
in'  its  terms.  The  contract  while  a  very 
peculiar  one,  was  In  reality  very  simple  of 
comprehension.  Foerderer  paid  $21,500  for 
the  real  estate  of  Mrs.  Helsler.  He  also 
paid  her  $4,500  for  a  mortgage  of  $5,000,  re- 
duced by  a  payment  on  account  of  $500. 
He  apparently  bought  this  mortgage,  not  for 
a  speculative  purpose,  but  as  a  method  of 
controlling  the  disposition  of  the  property  of 
his  co-owner.  Whether  there  was  a  merger 
as  to  one-half  when  the  title  to  the  mort- 
gage and  to  one-half  of  the  real  estate  mort- 
gaged met  in  the  same  person,  is  a  question 
of  intention.  That  the  holder  of  the  mort- 
gage did  not  believe  that  it  had  merged  Is 
proved  by  her  sale  of  It  for  Its  full  face 
value,  and  by  her  declaration  of  no  set-off. 
The  present  holder  is  entitled  to  payment 
out  of  the  personal  estate,  that  fund  being 
primarily  liable.  If  the  mortgage  alone  can 
be  sued  upon,  the  purchaser  will  recover 
upon  that  security  only  half  of  what  he 
paid  for  it.  If  this  finding  of  facts  and  the 
inference  drawn  therefrom  are  correct  the 
auditing  Judge  Is  at  a  loss  to  imagine  why 
the  agreement  of  counsel  for  Charles  W.  Mil- 
ler was  ever  drawn.  It  was  agreed  that  the 
accountants  should  be  surcharged  with  $500, 
being  an  amount  which  had  been  withdrawn 
from  the  estate  by  Mrs.  Helsler,  and  which 
was  returned  by  her  after  the  filing  of  the 
account.  Some  testimony  was  produced  at 
the  rehearing,  showing  that  Mr.  Savage,  as 
counsel  for  Mrs.  Lukens,  one  of  the  ac- 
countants, rendered  services  in  the  settle- 
ment of  the  estate,  which  had  not  at  the 
audit  been  brought  to  the  notice  of  the  audit- 
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Injr  Judge.  t*e  auditing  judge  thinks  they 
were  fairly  worth  $76,  and  he  directs  the 
payment  of  a  counsel  fee  by  the  accountants 
of  $226,  Instead  of  $150,  as  fixed  by  the  ad- 
judication. He  has  not  graded  the  com- 
pensation by  the  number  of  the  accountants 
haying  the  estate  in  charge,  which  is  never 
a  factor  in  such  a  question,  but  solely  by 
what  he  considers  to  be  the  value  of  the 
services  which  were  rendered  to  the  estate. 
And  now,  December  1C,  1896,  the  adjudica- 
tion is  amended  to  conform  herewith.  [Sign- 
ed]   W.  N.  Ashman." 

Exceptions:  "And  now,  January  2,  1897, 
Mrs.  Mary  B.  Helsler  excepts  to  the  readjudi- 
cation  in  the  above  estate  for  the  following 
reasons:  (1)  The  auditing  judge  erred  In  de- 
ciding that  'the  present  holder  of  the  bond  pre- 
sented, Robert  H.  Foerderer,  is  entitled  to  pay- 
ment out  of  the  personal  estate;  that  fund  be- 
ing primarily  liable.'  (2)  The  auditing  judge 
erred  in  not  deciding  that  the  exceptant  was 
entitled  to  be  subrogated  to  the  credit  of  on^ 
half  of  the  amount  awarded  to  the  said  Rob- 
ert H.  Foerderer.  (8)  The  auditing  judge  err- 
ed in  not  awarding  to  exceptant  one-half  of 
the  amount  of  the  bond  presented  by  the  said 
Robert  H.  Foerderer,  with  interest  John  W. 
Savage,  Counsel  for  Exceptant" 

Sur  exceptions  to  adjudication  (Penrose,  J.): 
"The  purchase  of  the  interest  of  one  of  the 
devisees  in  the  property,  subject  to  the  mort- 
gage of  the  testatrix,  from  whom  she  acquir- 
ed it  imposed  upon  the  purchaser,  as  has  of- 
ten been  decided  (Buckley's  Appeal,  41  Pa.  St 
491;  Burke  v.  Gummey,  49  Pa.  St.  518; 
Moore's  Appeal,  88  Pa.  St.  450),  the  obligation 
of  indemnifying  his  vendor  from  all  loss  or 
liability  growing  out  of  the  mortgage  debt; 
and  this,  even  though  there  has  been  no  as- 
sumption of  the  mortgage  by  the  purchaser 
(Trevor  v.  Perkins,  5  Whart.  252),  for  in  such 
case  the  land,  as  between  vendor  and  purchas- 
er, is  made  the  primary  fund  for  payment 
and  the  vendor  becomes  surety  merely  (Har- 
ris v.  Jex,  66  Barb.  232;  Freeman  v.  Auld,  44 
N.  Y.  50).  This  duty  of  the  purchaser  to  in- 
demnify is  not  dependent  upon  contract  but 
grows  out  of  principles  of  justice  and  equity. 
As  was  said  by  Lord  Eldon  in  Waring  v. 
Ward,  7  Ves.  337:'  'The  purchaser  of  an  eq- 
uity of  redemption  means  at  the  time  of  the 
contract  to  buy  the  estate  subject  to  the  mort- 
gage. *  *  *  If  be  enters  Into  no  obligation 
with  the  party  from  whom  he  purchases,  nei- 
ther by  bond  nor  contract  of  Indemnity  to  save 
harmless  from  the  mortgage,  yet  Oils  court, 
if  he  receives  possession,  and  has  the  prof- 
its, would,  Independent  of  contract  raise  up- 
on his  conscience  an  obligation  to  pay  money 
due  upon  the  vendor's  transaction  of  mort? 
gage,  for,  becoming  owner  of  the  estate,  he 
must  be  supposed  to  intend  to  Indemnify  the 
vendor  against  the  mortgage.'  The  reason  is 
very  obvious.  Having  bought  only  what  re- 
mains after  the  mortgage  has  been  paid,  If 
permitted  to  take  advantage  of  recovery  by 
the  mortgagee  upon  the  personal  contract  of 


the  mortgagor,  he  would,  without  additional 
payment,  get  the  property  clear  of  incum- 
brance. And  hence  it  is  well  settled  that  a 
mortgagor,  who,  after  sale,  has  been  com- 
pelled to  pay  by  suit  on  his  bond,  Is  entitled  to 
be  subrogated  to  the  rights  of  the  mortgagee 
against  the  mortgaged  estate.  That  the  pur- 
chaser in  the  present  case  became  also  the 
purchaser  of  the  mortgage  does  not  affect  the 
result.  Ordinarily,  such  a  purchase  would  op- 
erate as  an  extinguishment;  but  as  the  mort- 
gage covered  the  entire  property,  of  which  he 
bought  only  one-half,  it  was  proper  to  keep  It 
alive,  not  to  permit  suit  on  the  bond,  but  in 
order  that  the  other  half  of  the  land  should 
not  be  discharged.  The  devisees  were  also 
the  sole  legatees  of  the  decedent,  and  thus,  in 
effect,  the  parties  paying  her  personal  obliga- 
tions; and  it  is  clear,  therefore,  that  the  share 
of  personalty  of  the  one  who  sold  her  interest 
in  the  real  estate  subject  to  the  mortgage  can- 
not be  taken  from  her  by  the  purchaser 
through  the  instrumentality  of  the  bond.  His 
rights  as  holder  of  the  mortgage  do  not  change 
bis  obligations  as  purchaser  of  the  land  bound 
by  it  The  debt  to  the  extent  of  one-half,  has 
become  the  debt  of  his  share  of  the  land,  and 
he  cannot  of  course,  compel  another  to  pay  it 
much  less  the  person  whom  he  is  bound  to  in- 
demnify against  any  payment  whatever.  This 
follows,  also,  as  a  consequence  of  the  principle 
of  equity  which,  in  the  distribution  of  a  fund, 
forbids  payment  of  a  prior  lien  as  against  a 
subsequent  execution  creditor  standing  to  the 
owner  of  the  first  in  the  relation  of  surety 
(Worrall's  Appeal,  41  Pa.  St  524;  Datesman's 
Appeal,  77  Pa.  St.  243;  Rynd  v.  Pittsburg  Na- 
tatorium,  173  Pa.  St  237,  38  Atl.  1041),  and 
this  is  precisely  the  relation  which  the  vendor 
bears  to  the  purchaser  In  this  case.  The 
agreement  was  that  Mrs.  Heisler  should  re- 
ceive for  her  interest  in  the  land  bound  by  the 
mortgage  $23,147.50,  and  for  the  mortgage 
$4,250.  If  the  purchaser  can,  by  proceeding 
on  the  bond  of  the  testatrix,  take  from  Mrs. 
Heisler,  as  legatee,  one-half  of  the  amount 
required  to  pay,  it  is  evident  that  she  receives 
just  $2,125  less  than  he  agreed  she  should 
have;  while  the  land  for  which  he  paid  $23,- 
147.50  would,  by  reason  of  the  removal  of  the 
burden,  be  Increased  to  $25,272.50.  The  ex- 
ceptions are  sustained,  and  the  adjudication 
modified  accordingly." 

Assignments  of  error  on  behalf  of  Charles  W. 
Miller:  "First  The  learned  court  below  err- 
ed In  sustaining  the  exceptions  filed  on  be- 
half of  Mary  E.  Heisler.  Second.  The  learned 
court  below  erred  in  deciding  that  Mary  E. 
Heisler  was  entitled  to  subrogation  as  to  one- 
half  of  the  balance  of  $4,250,  due  on  the  bond 
of  $5,000  from  Jane  G.  Stanhope  to  Mary  E. 
Heisler.  Third.  The  learned  court  below  err- 
ed In  awarding  Mary  E.  Heisler  one-half  of 
the  balance  of  $4,250  due  on  the  said  bond  of 
$5,000.  Fourth.  The  learned  court  below 
erred  In  not  awarding  to  appellant  the  entire 
balance  of  $4,250  due  on  the  said  bond  of 
$5,000." 
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Isaac  D.  Yocum,  tor  appellant  John  W. 
Savage  and  Alex.  Simpson,  Jr.,  tor  appellee. 

PER  CURIAM.  We  find  no  error  in  the  de- 
cree from  which  this  appeal  was  taken.  Nei- 
ther of  the  specifications  of  error  requires  dis- 
cussion, or  even  special  notice.  The  questions 
involved  were  fully  considered  and  correctly 
disposed  of  by  the  learned  court  below,  and 
on  its  opinion  the  decree  Is  affirmed,  and  the 
appeal  dismissed,  at  appellant's  costs. 


(184  Pa.  St  462) 

BROMLEY  t.  LIPPINCOTT. 
(Supreme  Court  of  Pennsylvania.     Jan.  24, 
1886.) 
Frivolous  Appeal— Costs. 
In  case  of  frivolous  appeal,  rule  to  show 
canse  why  penalty  prescribed  by  Act  May  19, 
1897  (P.  L.  72),  {  21,  for  appeal  aned  out  mere- 
ly for  delay,  should  not  be  awarded,  will  be 
made  absolute. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Thomas  Bromley  against  How- 
ard Llppmcott  on  a  note.  Plaintiff  had 
judgment  tor  want  of  a  sufficient  affidavit 
of  defense,  and  defendant  appealed,  the  rec- 
ord, however,  not  being  brought  up,  and  no 
assignments  of  error  filed,  and  no  paper 
book  served  on  plaintiff.  January  7,  1898, 
plaintiff  filed  petition,  and  rule  was  granted 
to  show  why  penalty,  under  Act  May  19, 
1897  (P.  Ll  72),  i  21,  should  not  be  awarded. 
Rule  made  absolute. 

J.  Frederick  Hartmann,  for  petitioner.  John 
Sparhawk,  Jr.,  for  defendant 

PER  CURIAM.  The  act  of  1897,  last 
clause  of  section  21,  under  which  this  rule 
was  granted,  Is  a  substitute  for  the  act  of 
May  25,  1874  (P.  L.  227),  and  provides  as 
follows:  "In  all  cases  where  the  appellate 
court  shall  be  of  opinion  that  the  appeal  was 
sued  out  merely  for  delay,  it  shall  award, 
as  further  costs,  additional  attorney's  fees 
of  twenty  five  dollars  and  damages  at  the 
rate  of  sis  per  centum  per  annum  In  addition 
to  legal  interest"  This  case  appears  to  come 
clearly  within  the  mischief  intended  to  be 
remedied  by  the  clause  of  section  21,  above 
quoted.  If  properly  enforced,  this  act  will 
have  a  wholesome  effect  in  preventing  friv- 
olous appeals,  that  are  too  frequently  "sued 
out  merely  for  delay."  The  rule  is  therefore 
made  absolute,  and  penalty  awarded  as  pro- 
vided by  the  act 

(184  Pa.  St.  434) 

MORRISON  v.  SEAMAN  et  al. 

(Supreme  Court  of  Pennsylvania.     Jan.  24. 
1898.) 

On  rehearing.    Denied. 

For  former  report  see  88  Atl.  710. 

WILLIAMS,  J.  A  motion  has  been  made 
la  this  case  for  a  reargument  but  we  can 


see  no  reason  why  it  should  be  entertained. 
The  principal  reason  urged  in  support  of  it 
is  that  the  division  line  between  tracts  Nos. 
8,721  and  3,725  of  the  Morris  surveys,  as 
fixed  by  this  court,  Is  substantially  coinci- 
dent with  that  adopted  by  the  court  below. 
This  cannot  now  be  determined.  The  meth- 
ods adopted  tor  locating  it  are  not  the  same, 
and  the  results  may  not  be.  The  tracts  em- 
braced in  the  third  and  fourth  tiers  west 
from  the  district  line  must  be  located  In  the 
order  In  which  they  were  put  upon  the 
ground  by  the  deputy  surveyor  in  August 
1793.  The  north  and  south  lines  separating 
the,  tracts  belonging  to  these  tiers  should  be 
parallel  with  the  east  lines  of  the  tracts  In 
the  third  tier,  wherever  these  are  found  to 
correspond  with  the  courses  which  they  call 
for  in  the  returns  of  survey.  But  the  east 
lines  are  fixed  by  the  marks  of  the  surveyor. 
The  west  lines  bear  no  marks,  and  must  be 
located  by  the  courses  and  distances  shown 
by  the  return  of  survey.  Each  tract  must 
be  inclosed  by  the  original  work  upon  its 
marked  lines,  and  by  the  courses,  distances, 
and  calls  returned  for  its  unmarked  lines, 
until  the  southwest  corner  of  No.  3,721  is 
reached.  No.  3,725  was  located  one  day  lat- 
er than  3,721,  and  called  for  It  as  adjoin- 
ing on  the  east  The  west  line  of  3,721  was 
adopted  therefore  as  the  east  line  of  3,725 
by  the  deputy  surveyor,  as  the  return  of  sur- 
vey shows.  So,  also,  the  south  line  of  3,721 
was  adopted  as  the  north  line  of  3,731,  which 
was  a  younger  survey,  occupying  the  space 
between  3,721  and  the  Holland  Land  Com- 
pany, and  exercising  no  Influence  whatever 
upon  the  lines  of  3,721  against  which  it  was 
placed. 


(184  Pa.  St  46*) 
KIERZENKOWSKI  v.  PHILADELPHIA 

TRACTION  CO. 
(Supreme  Court  of  Pennsylvania.     Jan.  24, 


;•) 

Street  Railway— Injury  to  Child— I^structioh. 

J.  Portions  of  a  charge  complained  of  must 
be  considered  in  connection  with  the  other  parts 
thereof. 

2.  Where  a  child  Buddenly  aad  unexpectedly 
appears  near  a  street-car  track  some  distance 
from  a  crossing,  under  snch  circumstances  that 
the  driver  of  a  car  cannot  discover  its  presence 
in  time  to  avert  the  accident,  the  company  is  not 
liable  for  its  injury. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Mary  Klerzenkowski,  by  her  fa- 
ther and  next  friend,  Aldebert  Klerzenkow- 
ski, against  the  Philadelphia  Traction  Com- 
pany. Judgment  tor  defendant  Plaintiff 
appeals.    Affirmed. 

The  charge,  with  the  portions  complained 
of  Inclosed  in  brackets,  is  as  follows: 

"Gentlemen  of  the  Jury:  This  action  yon 
have  heard  is  a  suit  brought  on  behalf  of 
this  child  against  the  traction  company,  to 
recover  damages  for  an  Injury  she  complaint 
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caused  by  negligence  of  the  defendant 
In  this  case. 

"As  yon  probably  heard  me  say  In  the  oth- 
er cases  tried  within  yonr  hearing,  the  first 
point  to  be  established  Is  whether  the  ac- 
cident was  caused  by  the  negligence  of  the 
defendant.  It  is  not  enough  to  show  a  very 
painful  accident  has  happened,  and  there- 
fore the  person  who  caused  the  accident  has 
to  be  punished.  You  must  be  satisfied  it 
was  caused  by  the  negligence  of  the  person 
who  is  the  defendant  In  the  case.  Now,  in 
this  case  It  is  contended  by  Mr.  Strohleln,  a 
witness  on  behalf  of  the  plaintiff,  as  to  the 
nature  of  this  accident,  that  he  saw  the  ac- 
cident as  you  have  heard,  and  that  this  car 
was  going  at  an  unusual  and  improper  rate 
of  speed,— running,  he  calls  it;  and,  I  sup- 
pose, by  that  he  means  very  fast,  but  exact- 
ly-the  gait  be  cannot  clearly  state,  but  that 
the  car  was  running  at  a  great  rate  of  speed; 
and  at  sixty  or  sixty-fire  feet  from  this 
crossing,  with  nothing  to  obstruct  the  view 
of  the  driver,  the  driver  negligently  ran  the 
child  down.  That  is  his  testimony.  Of 
course,  that  would  make,  as  I  have  had  oc- 
casion to  state  (the  other  side  not  having 
been  presented),  a  case  of  apparent  negli- 
gence proper  for  you  to  decide. 

"The  defense  In  this  case  is  that  this  was 
an  unavoidable  accident.  In  a  few  words, 
that  Is  the  defense.  The  question  you  have 
to  decide  in  these  oases  generally  is— First 
Is  the  defendant  guilty  of  negligence?  And, 
in  the  second  place,  is  the  person  who  has 
complained  of  the  injury  guilty  of  negli- 
gence? Has  he  contributed  to  the  injury  he 
has  sustained?  If  he  has,  the  law  don't  un- 
dertake to  show  which  is  the  most  to  blame; 
but,  if  the  plaintiff  is  to  blame,  he  has  no 
right  to  recover.  Of  course,  that  rule  of  law 
does  not  apply  to  children  of  the  age  of  this 
one.  The  law  don't  allow  that  they  can  be 
guilty  of  contributory  negligence;  but  you 
are  obliged  to  consider  the  case  as  to  the 
negligence  alone  of  the  defendant.  The!re  is, 
however,  this  apparent  exception,  although 
not  a  real  exception,  to  the  rule':  [If  you 
were  driving  along  the  street  with  your 
horse  and  wagon,  and  a  child  runs  under 
the  feet  of  the  horses,  and  the  child  is  kill- 
ed, you  are  not  responsible;  not  because  the 
child  Is  guilty  of  contributory  negligence, 
bnt  because  you  are .  not  guilty  of  negli- 
gence. If  it  is  an  unavoidable  accident,  you 
are  not  responsible.  And  so,  in  this  case, 
consider  the  testimony  of  the  three  ladies, 
who  have  testified  here.  If  you  should  con- 
sider that  this  child  'popped  up  suddenly 
out  of  the  ground,'  as  one  of  the  witnesses 
says,  before  the  driver,  and  It  was  so  sudden 
and  unexpected  that  he  was  unable  to  pull 
In  his  horses  sufficiently  to  prevent  the  ac- 
cident, you  would  have  no  right  to  attribute 
negligence  to  him'.]  ' 

"[Now,  this  is  the  testimony  of  the  defend- 
ant's witnesses,  these  three  ladies  and  the 
driver  ■  of  the  car.    The  driver  told  yon  dis- 


tinctly what  be  was  doing,  and  I  don't 
agree  with  the  counsel  for  the  plaintiff  in 
this  case  that  if  the  driver  put  his  band 
back  to  adjust  his  chair,  that  that  con- 
stituted such  carelessness  or  negligence  as 
would  justify  a  verdict  against  the  defend- 
ant You  might  as  well  say  a  man  has  no 
right  to  blow  his  nose,  because  he  cannot 
be  looking  ahead  while  he  is  doing  it  The 
law  says  that  as  long  as  a  man  Is  attending 
to  the  business  of  his  road,  he  is  not  guilty 
of  negligence;  and  for  such  an  act  as  that 
you  would  not  be  justified.  In  my  opinion, 
to  say  that  the  mere  fact  of  a  man  adjusting 
his  chair  to  consider  him  guilty  of  negli- 
gence.] 

"If  yon  think  the  defendant  has  not  been 
guilty  of  negligence,  and  this  was  an  un- 
avoidable accident,  that  would  be  the  end 
of  your  consideration  of  the  case.  If,  how- 
ever, you  should  take  the  view  that  the 
child  was  injured  through  the  negligence  of 
the  defendant,  then  the  question  of  damages 
will  have  to  be  considered  by  you.  Of 
course,  all  accidents  are  more  or  less  pain- 
ful to  hear  recited;  but  accidents  to  little 
children  are  particularly  painful,  and  noth- 
ing is  more  apt  to  excite  one's  sympathy 
than  an  accident  to  a  helpless  child.  But  <Sf 
course,  gentlemen,  you  are  not  selected  to 
try  this  case  on  your  sympathy,  but,  gentle- 
men, you  are  here  to  decide  the  case  accord- 
ing to  the  evidence;  and  you  have  no  right 
to  either  diminish  the  damages,  or  Increase 
them  to  a  large  extent,  because  you  feel  a 
great  deal  of  sympathy  for  the  person  In- 
jured.. Your  judgment  in  that  would  not  be 
fair,  for  every  case  must  be  founded  upon 
the  evidence  and  upon  your  judgment  as 
business  men  and  citizens  of  the  community. 

"If  yon  consider  the  case  in  this  way,  I 
have  no  doubt  yon  will  arrive  at  a  proper 
conclusion. 

"I  believe  I  have  covered  all  the  points,  and 
they  need  not  be  gone  over  by  me.  I  refuse 
all  except  the  first." 

A.  S.  Ashbrldge,  Jr.,  for  appellant  Thomas 
Learning,  for  appellee. 

PER  CURIAM.  The  first  and  second  spec- 
ifications, alleging  error  in  certain  portions 
of  the  charge  quoted  therein,  cannot  be  sus-^ 
tained.  Considered  in  connection  with  other* 
parts  of  the  charge,  there  is  no  error  in  ei- 
ther of  said  excerpts  of  which  the  plaintiff 
has  any  just  reason  to  complain. 

As  to  the  two  remaining  specifications,  It 
is  sufficient  to  say  that  there  is  no  merit  in 
either  of  them.  In  view  of  the  facts  which 
the  testimony  tended  to  prove,  the  instruc- 
tions were  adequate  and  free  from  error. 
In  affirming  defendant's  first  point  the 
learned  president  of  the  common  pleas  said: 
"If  the  Jury  believe  from  the  evidence  in 
this  case  that  the  child  suddenly  and  unex- 
pectedly appeared  In  the  vicinity  of  the 
track,  under  such  circumstances  that  the 
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driver  of  the  car  could  not  have  discovered 
tta  presence  In  time  to  avert  the  accident, 
the  verdict  must  be  for  the  defendant" 
This  instruction  was  fully  warranted  by  the 
evidence,  and  It  fairly  presents  the  main,  if 
not  the  only,  question  of  fact,  upon  which 
it  was  necessary  for  the  Jury  to  pass.  That 
question  was  settled,  In  favor  of  the  defend- 
ant, by  their  verdict  Much  as  the  injury 
which  unfortunately  befell  the  child  is  to  be 
regretted,  the  defendant  company  should  not 
be  held  liable  in  damages  unless  it  through 
its  employe,  was  guilty  of  negligence  which 
was  the  proximate  cause  of  the  injury. 
There  Is  nothing  in  the  record  on  which  a  re- 
versal of  the  Judgment  can  be  based.  Judg- 
ment affirmed. 


OM  Pa.  St  at) 

DAVIS  v. 


GALBRAITH. 


(Supreme  Court  of  Pennsylvania.     Jan.  24, 

1898.) 

Sales — Action  fob  Peios— Evidence. 

In  an  action  on  a  note  given  for  the  price 

of  the  contents  of  a  drug  store,  defendant  set 

np  that  he  was  deceived  by  misrepresentations 

of  the  seller  that  certain  boxes  were  full,  when 

they  were  practically  empty.     BM,  that  it  was 

not  error  to  admit  evidence  that  said  boxes,  if 

they  had  been  filled  with  articles  used  in  the 

drag  business,   would,   as  compared  with  the 

whole  stock  supposed  to  be  In  the  store,  have 

had  a  substantial  value. 

Appeal  from  court. of  common  pleas,  Phila- 
delphia county. 

Action  by  Charles  B.  Davis  against  William 
H.  Galbraith  on  a  note  executed  by  defendant 
to  Smith  A  Co.,  who  indorsed  and  delivered  It 
to  plaintiff  after  maturity.  From  a  Judgment 
for  defendant  plaintiff  appeals.     Affirmed. 

In  March  of  1896,  Smith  &  Co.  sold  to  the  de- 
fendant the  contents  and  fixtures  of  a  'drag 
store,  and  certain  formulae  for  making  special 
medicines.  The  purchase  money  was  $1,000, 
$2,000  of  which  was  paid  in  cash,  and  the  bal- 
ance by  a  note  for  $2,000,  which  is  the  note  In 
suit  It  appears  that  the  said  drug  store, 
about  four  years  prior  to  the  date  of  said  sale, 
had  been  the  property  of  the  plaintiff,  who  was 
the  owner  of  the  said  formula;;  and  when  the 
sale  took  place,  In  March  of  1806,  It  was 
agreed  that  the  formulas  be  transferred  to  the 
purchaser.  The  defense  to  the  note  was  as  fol- 
lows: First  That  the  defendant  was  deceived 
by  allegations  made  by  Smith,  In  stating  that 
the  sales  of  the  store  had  been,  for  about  nine 
months  previous,  on  an  average  of  $17.50  per 
day,  when,  as  a  matter  of  fact  they  had  been 
but  $12.50  per  day.  Second.  That  the  defend- 
ant had  been  deceived  by  misrepresentations 
made  by  Smith  as  to  the  contents  of  certain 
boxes  in  the  cellar  of  the  store;  Smith  saying 
either  that  they  were  full,  or  that  they  were 
stocked,  when,  as  a  matter  of  fact  they  were 
practically  empty.  Third.  That  the  defendant 
bad  not  received  the  formulae.  The  sixth  spec- 
ification of  error  Is  as  follows:  "The  learned 
court  erred  in  overruling  the  plaintiff's  objec- 


tion to  the  following  question  and  answer:  *By 
Mr.  Simpson:  Q.  State  whether  or  not  the 
boxes  which  were  pointed  out  to  you  'in  the 
cellar,  If  they  had  been  filled  with  articles  used 
In  the  drug  business,  would  have,  as  compared 
with  the  whole  of  the  articles  and  things  sup- 
posed to  be  in  the  store  and  cellar,  have  had  a 
substantial  value,  not  in  dollars  and  cents,  but 
In  articles?  (Objected  to.  Objection  over- 
ruled. Exception  by  plaintiff.)  A.  Yes,  sir.'  " 
Melick  &  Potter,  for  appellant  Alex.  Simp- 
son, Jr.,  for  appellee. 

PER  CURIAM.  We  find  nothing  in  this 
record  that  would  Justify  a  reversal  of  the 
Judgment  entered  on  the  verdict  in  favor  of  the 
defendant  The  first  four  specifications  allege 
error  in  the  excerpts  from  the  learned  trial 
Judge's  charge  recited  therein.  The  subject  of 
complaint  in  the  fifth  Is  "that  the  charge,  as  a 
whole,  was  Inadequate,  and  tended  to  mislead 
the  Jury."  These  specifications  may  be  dis- 
posed of  together,  in  a  few  words.  Consider- 
ing the  charge  as  a  whole,  we  find  no  erroi 
therein  of  which  the  plaintiff  has  any  Just  rea- 
son to  complain.  It  is  neither  inadequate  nor 
misleading.  There  Is  nothing  in  either  of  these 
specifications  that  requires  further  notice. 
Neither  of  them  Is  sustained.  There  was  no 
error  in  permitting  the  witness  to  answer  the 
question  recited  in  the  sixth  and  hut  specifica- 
tion.   Judgment  affirmed. 


(184  Pa.  St  426) 
CALLAHAN  v.  PHILADELPHIA  TRAC- 
TION CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  24, 
1898.) 
Stbbbt  Railways— Collision  with  Tsam— Cok- 

TBIBOTORT  NbOLIOKNCB. 

It  Is  not  negligence,  as  a  matter  of  law, 
for  one  approaching  a  crossing  of  a  street  rail- 
way, in  the  business  part  of  a  city,  to  go  on, 
though  seeing  an  approaching  car,  where  It  is 
260  feet  away,  and  he,  in  order  to  cross  the 
tracks,  has  to  go  not  more  than  a  tenth  of  that 
distance. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  Charles  Callahan  against  the  Phil- 
adelphia Traction  Company.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

Thad.  L.  Yandersllce  and  Thomas  Learning, 
for  appellant  ■  A.  8.  L.  Shields,  for  appellee 

FELL,  J.  Both  specifications  of  error  re- 
late to  the  refusal  of  the  court  to  give  binding 
Instructions  for  the  defendant  From  the 
plaintiff's  testimony  it  appeared  that  he  was 
driving  east  on  Cherry  street  and  that  when 
he  reached  the  corner  of  Thirteenth  street 
he  brought  his  horse  nearly  to  a  stop,  and, 
looking  south  down  Thirteenth  street  saw  an 
electric  car  which  had  crossed  Arch  street 
and  was  about  250  feet  from  him.  He  did 
not  notice  whether  the  car  was  in  motion  or 
was  standing  at  the  Arch  street  crossing.  He 
drove  forward,  and,  when  his  horse  reached 
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the  tracks  on  Thirteenth  street,  the  car  was 
close  to  him,  and  running  with  great  rapidity. 
He  turned  his  horse  np  Thirteenth  street,  but 
was  unable  to  avoid  a  collision  with  the  car. 
There  was  evidence  that  the  car  was  running 
at  two  or  three  times  the  usual  speed  of 
street  cars.  After  it  struck  the  plaintiff's 
horse  and  wagon  it  ran  160  feet  before  it  was 
brought  to  a  stop.  Cherry  street  is  40  feet 
wide,  and,  being  clear  of  railway  tracks,  is  a 
thoroughfare  much  used  by  wagons.  The 
sum  of  the  appellant's  contention  Is  that  as 
the  plaintiff  saw  the  car,  and  attempted  to 
cross  Thirteenth  street  ahead  of  it,  he  took 
the  chance  of  being  able  to  do  so,  and  cannot 
recover.  The  chance  which  the  plaintiff  took 
was  that  of  crossing  the  street  in  safety  in 
advance  of  a  car  which  approached  at  the 
usual  rate  of  speed;  it  was  not  the  chance 
of  being  run  down  by  a  car  propelled  at  an 
unusually  high  rate  of  speed,  of  which  he 
had  no  notice  and  which  was  not  checked  as 
the  car  approached  the  crossing.  A  person 
about  to  cross  a  street  at  a  regular  crossing 
is  not  bound  to  wait  because  a  car  Is  In 
sight.  If  a  car  Is  at  such  a  distance  from 
him  that  be  has  ample  time  to  cross  if  it  Is 
run  at  the  usual  speed,  It  cannot  be  said,  as 
matter  of  law,  that  he  Is  negligent  in  going 
on.  The  rule  to  "stop,  look,  and  listen,"  ap- 
plicable to  the  crossing  of  steam  roads,  ap- 
plies only  In  part  to  the  crossing  of  street  rail- 
ways. There  Is  always  a  duty  to  look  for 
an  approaching  car,  and,  if  the  street  Is  ob- 
structed, to  listen,  and  in  some  situations  to 
stop.  Omslaer  v.  Traction  Co.,  168  Fa.  St 
519,  32  Atl.  50.  And  the  plaintiff  must  be 
held  to  have  seen  that  which  was  obvious. 
To  attempt  to  cross  the  tracks  of  a  steam 
road  In  front  of  an  approaching  train  is  gen- 
erally such  negligent  conduct  as  will  prevent 
a  recovery.  Myers  v.  Railroad,  150  Pa.  St 
386,  24  Atl.  747.  The  Intervals  between  the 
running  of  trains  offer  an  ample  opportunity 
to  cross,  and  there  can  be  no  accurate  calcu- 
lation of  the  speed  of  an  approaching  train 
from  observation  merely.  But  in  the  use  of 
the  streets  of  a  city,  where  cars  are  constant- 
ly passing,  crossings  must  of  necessity  be 
made  in  front  of  approaching  cars,  and,  as 
they  run  at  a  nearly  uniform  rate  of  speed, 
it  is  not  difficult  to  determine  whether  it  is 
prudent  to  attempt  to  cross.  This,  of  course, 
applies  only  to  city  streets  and  at  regular 
crossings,  and  does  not  relieve  even  those 
about  to  cross  at  regular  crossings  from  the 
exercise  of  a  high  degree  of  care.  No  error, 
in  a  dose  calculation  of  chance,  can  relieve 
from  the  charge  of  contributory  negligence. 
The  use  of  cable  and- electric  cars  has  greatly 
increased  the  danger  of  travel  on  city  streets, 
and  of  this  Increased  danger  all  persons  have 
notice.  Such  cars  are  Intended  to  run  at  a 
higher  rate  of  speed,  and  the  convenience  of 
the  public  in  their  use  cannot  be  made  subor- 
dinate to  the  convenience  of  persons  walking 
or  driving  on  the  streets.  The  plaintiff  tes- 
tified that  the  front  wheels  of  his  wagon  were 


on  the  foot  crossing  at  Thirteenth  street  when 
he  first  saw  the  car,  250  feet  from  him.  In 
order  to  cross  the  tracks,  he  had  to  go  only 
about  one-tenth  of  that  distance.  The  cross- 
ing is  in  the  business  center  of  the  city.  Both 
streets  are  in  constant  use,  and  an  unusual 
amount  of  travel  by  vehicles  is  diverted  to 
Cherry  street  because  of  the  absence  of  car 
tracks  on  it  The  situation  was  one  calling 
for  unusual  \Igilance  and  caution  on  the 
part  of  the  motorman.  Whether,  under  the 
circumstances,  the  plaintiff  was  negligent  in 
attempting  to  cross,  or  in  the  manner  in 
which  he  attempted  to  cross,  was,  we  think, 
for  the  Jury,  and  both  questions  were  submit- 
ted to  a  charge,  to  which  no  exception  was  or 
could  be  made  by  the  defendant  That  the 
accident  happened  in  the  manner  In  which 
the  plaintiff  described  it  is  highly  Improbable, 
but  it  Is  possible,  and,  If  the  Jury  believed 
the  plaintiff's  testimony,  there  was  ample 
ground  for  the  verdict  The  Judgment  Is  af- 
firmed. 


(184  Pa.  St.  16) 
PITTSBURGH  GAUGE  CO.  v.  ASHTON 

VAIiVB  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  8, 

1808.) 

Measure  of  Damages  —  Brkach  of  Contract  — 

Evidence. 

1.  In  an  action  for  breaeh'of  a  contract  which 
constituted  plaintiff  sole  agent  for  the  sale  of 
certain  goods  within  a  defined  territory  at  10 
per  cent,  commission,  for  three  years  from 
June  1,  1894,  h  appeared  that  defendant  an- 
nulled the  contract  on  November  1,  1895.  Held, 
that  the  measure  of  damages  was  not  the 
amount  of  commissions  plaintiff  would  be  en- 
titled to  receive,  under  the  contract  on  such 
sales  as  were  made,  and  also  on  such  sales  ne- 
gotiated, at  the  time  of  the  alleged  breach,  as 
the  action  was  not  for  commissions  earned,  but 
for  breach  of  contract. 

2.  The  value  of  the  contract  was  the  measure 
of  the  plaintiff's  damages;  and  evidence  which 
related  to  the  business  done  by  plaintiff  nnder 
the  contract  and  to  the  business  done  by  de- 
fendant's agent  in  the  same  territory,  was  com- 
petent. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  the  Pittsburgh  Gauge  Company 
against  the  Ashton  Valve  Company  for  breach 
of  contract  From  a  judgment  In  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

The  assignments  of  error  are  as  follows: 
"(1)  The  court  erred  in  its  answer  to  appel- 
lant's first  point,  which  point  and  answer 
were:  'Under  all  the  evidence  the  verdict 
must  be  for  the  defendant'  Answer:  'Re- 
fused.' (2)  The  court  erred  in  its  answer  to 
appellant's  third  point,  which  point  and  an- 
swer were:  The  measure  of  damages  is  the 
amount  of  commissions  (10  per  cent)  plain- 
tiff would  be  entitled  to  receive,  under  the 
contract  in  evidence,  on  such  sales  as  are 
proven  to  have  been  made  or  consummated, 
and  also  on  such  sales  negotiated,  at  the 
time  of  the  alleged  breach,  so  far  that  it 
could  be  ascertained  with  certainty  that  they 
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would  be  completed  and  the  amount  thereof. 
Mere  expectations  to  sell,  without  definite 
assurances  of  Intention  to  purchase,  and 
opinions  as  to  what  sales  could  or  would 
probably  have  been  made,  are  speculative, 
and  cannot  be  taken  into  consideration  by 
the  Jury  In  estimating  the  damages  sustained 
by  plaintiff.'  Answer:  This  is  refused  as  a 
whole.  The  first  part  of  it,  in  reference  to 
special  sales,  is  not  the  rule  of  damages,  in 
my  judgment  "Mere  expectations  to  sell, 
without  definite  assurance  of  Intention  to 
purchase,  and  opinions  as  to  what  sales  could 
or  would  probably  have  been  made,  axe  spec- 
ulative, and  cannot  be  taken  into  considera- 
tion by  the  jury  in  estimating  the  damages 
sustained  by  plaintiff."  This  is  affirmed,  so 
far  as  it  is  a  rule  for  estimating  the  damages, 
but  what  may  appear  in  the  evidence  as 
probable  may  be  considered  in  estimating  the 
value  of  the  contract.'  (3)  The  court  erred 
In  its  answer  to  appellant's  fourth  point, 
which  point  and  answer  were  that:  There 
is  no  evidence  in  the  case  as  to  the  value  of 
the  business,  or  contract,  at  the  time  of  the 
alleged  breach.  The  value  of  the  contract, 
based  upon  the  volume  of  business  before 
and  after  the  alleged  breach,  is  speculative.' 
Answer:  .This  is  refused.'  (4)  The  -court 
erred  in  charging  the  jury  as  follows:  'Un- 
like ordinary  business,  the  amount  of  profit 
on  it  is  fixed.  Upon  whatever  business  they 
did,  they  were  to  have  10  per  cent,  compen- 
sation. Now,  that  is  not  like  the  sale  of  or- 
dinary goods.  In  an  ordinary  business,  it  de- 
pends upon  sales,  upon  the  point  of  manufac- 
ture, and  upon  the  profit  on  the  goods  sold, 
whether  bought  or  manufactured,  and  those 
things  are  necessarily  indefinite.  But  here, 
the  amount  of  their  profit  is  fixed  by  the  con- 
tract at  10  per  cent.,  and  the  only  element  of 
uncertainty  in  the  matter  would  be  the 
amount  of  business  which  would  likely  be 
transacted.'  To  which  answers  to  the  points, 
and  portion  of  the  charge,  counsel  for  de- 
fendant excepts;  and  at  his  instance  bill  of 
exceptions  is  sealed." 

James  R.  Sterrett,  for  appellant  W.  B. 
Bodgers  and  J.  B.  McCreery,  for  appellee. 

McCOLLUM,  J.  The  contract  between  the 
plaintiff  and  the  defendant  was  .for  the  term 
of  three  years  from  the  1st  of  June,  1894.  It 
constituted  the  former  sole  agent  for  the  sale 
of  certain  goods  of  the  latter  within  the  terri- 
tory defined  by  it.  The  compensation  fixed 
for  the  services  to  be  rendered  was  a  commis- 
sion of  10  per  cent  on  the  amount  of  the  sales. 
On  the  30th  of  September,  1895,  the  defendant 
mailed  a  notice  to  the  plaintiff  of  Its  intention 
to  annul  the  contract  on  the  1st  of  November, 
which  notice  was  received  by  the  plaintiff  on 
the  2d  of  October.  This  intention  was  carried 
out,  in  accordance  with  the  notice.  During 
the  17  months  in  which  the  contract  was  in 
force  the  sales  amounted  to  921,816.17,  the 
4!ommlssions  to  $2,181.82,   and  the  business 


was  Increasing.  Tnis  suit  was  brought  for  the 
damages  the  plaintiff  sustained  by  the  defend- 
ant's annulment  or  breach  of  the  contract  It 
resulted,  on  the  trial  In  the  court  below,  in  a 
verdict  for  the  plaintiff,  and  from  the  judg- 
ment entered  thereon  this  appeal  was  taken  by 
the  defendant. 

The  questions  to  be  considered  on  the  appeal 
are  whether  there  was  error  in  the  refusal  of 
the  defendant's  first  point,  and,  if  there  was 
not,  whether  there  was  error  in  the  instruc- 
tions in  regard  to  damages.  An  affirmance  of 
the  point  in  question  would  have  involved  a 
holding  by  the  court  that  the  annulment  of  the 
contract  was  justified  by  the  conduct  of  the 
plaintiff.  The  evidence  did  not  warrant  the 
ruling  called  for  by  the  point  It  raised  a  ques- 
tion for  the  determination  of  the  jury,  which 
was  fairly  submitted  to  them  by  the  court 
We  are  not  convinced  of  any  error  in  the  an- 
swers of  the  court  to  the  defendant's  third  and 
fourth  points.  We  do  not  think  that  the  por- 
tion of  the  third  point  which  the  court  refused 
to  affirm  presented  a  measure  of  damages 
adapted  to  the  case.  Commissions  earned  be- 
fore November  1,  1896,  are  not  damages  aris- 
ing from  the  rescission  or  breach  of  the  con- 
tract, and  they  are  not  claimed  in  this  suit 
The  evidence  referred  to  in  the  fourth  point 
was  competent  It  related  to  the  business  done 
by  the  plaintiff  under  the  contract  and  to  the 
business  done  by  the  defendant's  agent,  In  the 
same  district  after  the  annulment  of  it  It 
was  evidence  for  the  consideration  of  the  jury 
in  ascertaining  the'  value  -of  the  contract  at 
the  time  the  defendant  wrongfully  annulled  it 
The  attention  of  the  jury  was  directed  to  all 
the  elements  affecting  Its  value,'  and  they  were 
Instructed  that,  if  they  found  the  defendant 
was  not  justified  in  breaking  it  the  plaintiff 
was  entitled  to  recover  the  value  of  it  at  the 
time^  of  the  breach.  The  instructions  were 
clear  and  impartial,  and  the  defendant  has  no 
cause  to  complain  of  them,  unless  it  appears 
that  the  court  erred,  in  holding  that  the  value 
of  the  contract  was  tbe  true  measure  of  the 
plaintiff's  damages. 

The  sole  contention  of  the  defendant  as  to  the 
measure  of  damage  is  expressed  in  the  portion 
of  the  third  point  to  which  reference  has  al- 
ready been  made.  It  Is  a  contention  which 
practically  denies  any  liability  of  the  defend- 
ant to  the  plaintiff  for  damages  arising  from 
the  breach  of  the  contract.  •  No  decision  of  this 
court,  or  of  any  other  court  in  Pennsylvania, 
has  been  cited  to  sustain  It  Pour  decisions  of 
the  courts  of  other  states  are  referred  to,  but  it 
is  not  clear  that  they  are  applicable  to  tbe  case 
at  bar,  which  appears  to  be  distinguishable  on 
its  facts  from  the  cases  in  which  the  decisions 
were  made.  Reiter  v.  Morton,  96  Pa  St.  229, 
was  an  action  brought  by  one  of  two  partners 
upon  articles  of  partnership  to  recover  dam- 
ages for  the  wrongful  dissolution  of  the  part- 
nership by  the  defendant,  and  it  was  held  com- 
petent, in  estimating  the  value  of  the  contract 
as  a  measure  of  damages,  to  show  the  actual 
condition  and  situation  of  the  business  and 
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assets  of  the  Ann,  together  with  proof  as  to 
the  actual  results  accomplished  In  the  business 
before  the  breach;  the  true  measure  being 
what  the  Interest  of  the  party  aggrieved  would 
sell  for.  Ihls  was  the  measure  applied  to  the 
case  In  hand.  The  evidence  affecting  the  val- 
ue of  the  contract  as  a  measure  of  damage  was 
of  the  same  nature,  and  admitted  for  the  same 
purpose  In  each  case.  The  evidence  in  the  case 
at  bar  did  not  relate  to  conjectural  or  specula- 
tive profits,  but  to  the  amount  of  business 
done,  and  It  showed,  as  we  have  already  seen, 
that  It  was  an  Increasing  and  prosperous  busi- 
ness while  the  contract  was  In  force.  It  also 
showed  that  within  the  territory  designated  by 
the  contract  there  was  a  regular  and  increasing 
demand  for  the  goods  of  the  defendant  which 
the  plaintiff  was  authorized  by  the  contract  to 
sell.  Without  further  elaboration  of  the  sub- 
ject, our  conclusion  Is  that  the  learned  judge  of 
the  court  below  did  not  err  in  the  Instructions 
as  to  the  measure  of  damages;  All  the  assign- 
ments are  overruled,  and  the  judgment  is  af- 
firmed. 

<iu  Pa.  at.  *m 

In  re  DEVEREUX'S  ESTATE. 

Appeal  of  STAFFORD  et  aL 

(Supreme  Court  of  Pennsylvania.     Jan.  24, 

1898.) 

PaTMKNT— PmSCMPTIOK— EVIDBNOB  TO  REBUT. 

1.  The  legal  presumption  of  payment  from 
lapse  of  20  years  merely  shifts  the  burden  of 
proof  on  the  creditor. 

2.  Presumption  of  payment  from  lapse  of  20 
years  is  overcome  by  evidence  that  during  that 
time  the  debtor  was  absolutely  without  means 
to  pay  any  part  of  his  debt. 

Appeal  from  orphans'  court,  Philadelphia 
county. 

In  the  matter  of  the  estate  of  James  Dev- 
ereux,  deceased.  From  a  decree  affirming 
the  allowance  of  .the  claim  of  Richard  G.  Dev- 
ereux  against  the  estate,  Anna  F.  Devereux 
and  Mary  L.  Stafford,  distributees,  appeal. 
Affirmed. 

A.  E.  Stockwell  and  F.  Carroll  Brewster,  for 
appellants.  N.  Dubois  Miller  and  Blddle  & 
Ward,  for  appellee. 

FELL,  J.  The  legal  presumption  of  pay- 
ment arising  from  the  lapse  of  20  years,  in 
the  case  of  a  bond  or  specialty,  does  nothing 
more  than  shift  the  burden  of  proof.  "With- 
in twenty  years,  the  law  presumes  that  the 
debt  has  remained  unpaid,  and  throws  the 
burden  of  proving  payment  upon  the  debtor. 
After  twenty  years,  the  creditor  is  bound  to 
show,  by  something  more  than  his  bond,  that 
the  debt  has  not  been  paid;  and  this  he  may 
do,  because  the  presumption  raises  only  a 
prima  facie  case  against  him.  It  must  be 
borne  in  mind  that  the  presumption  from 
lapse  of  time  is  not  that  there  is  no  contract 
existing  between  the  parties.  If  it  were, 
proof  of  a  new  contract  might  be  necessary. 
It  is  only  an  Inference  that  the  debtor  has 
done  something  to  discharge  the  debt,  to  wit, 
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that  he  has  made  payment"  Reed  v.  Reed, 
46  Pa.  St  239.  While  the  evidence  to  over- 
come the  presumption  must  be  of  a  satisfac- 
tory and  convincing  character,  the  same  pre- 
cision of  proof  Is  not  required  as  Is  required 
to  remove  the  bar  of  the  statute  of  limitations. 
Gregory  v.  Com.,  121  Pa.  St.  611,  15  AtL  452. 
Each  case  must  necessarily  be  determined 
on  Us  own  peculiar  facts,  and  in  each  the 
question  is  whether  the  presumption  of  law 
that  the  debt  has  been  paid  Is  overcome  by 
proof  of  facts  and  circumstances  which  tend 
to  show  that  it  has  not  been  paid.  The  com- 
plete legal  presumption  does  not  arise  short 
of  20  years,  but  a  shorter  period,  aided  by 
circumstances  which  contribute  to  strengthen 
the  presumption,  may  furnish  ground  for  in- 
ferring the  fact  of  payment  The  ability  of 
the  obligor  to  pay,  and  the  pressing  need  of 
the  obligee  for  money,  have  been  recognized 
as  circumstances  which  aid  the  presumption 
of  payment.  Hughes  v.  Hughes,  54  Pa.  St. 
240.  On  the  other  hand,  it  was  held  In  Tilgh- 
man  v.  Fisher,  9  Watts,  441,  that  one  of  the 
intervening  circumstances  which  may  rebut 
the  presumption  Is  the  inability  of  the  debtor 
to  pay  within  20  years;  and  proof  of  a  con- 
tinued inability  to  pay  was  recognized  in 
Taylor  v.  Megargee,  2  Pa.  St  225,  as  sufficient 
to  rebut  the  presumption.  There  are  con- 
vincing reasons  for  the  ruling  that  proof  of 
the  Insolvency  of  the  debtor,  alone,  will  not 
rebut  the  presumption.  An  Insolvent  may  be 
possessed  of  property,  or  be  In  receipt  of  an 
Income,  and  have  the  means  of  payment;  but 
proof  of  positive  inability  to  pay  Is,  in  effect 
proof  that  payment  could  not  have  been  made. 
The  judgment  in  this  case  was  for  $31,- 
377.64,  and  was  entered  in  1875.  The  de- 
cedent died  In  1878.  Before  1875  he  had 
become  involved,  by  reason  of  indorsements 
for  a  large  amount,  and  had  lost  all  his  prop- 
erty except  a  farm,  which  was  Incumbered 
for  its  full  value,  the  house  in  which  he 
lived,  which  was  mortgaged  for  nearly  its 
value,  and  personal  property  found  to  be 
worth  less  than  $200.  His  dwelling  was  In 
bad  repair,  owing  to  his  want  of  means,  and 
he  was  obliged  to  borrow  money  from  his 
children  to  pay  the  interest  on  his  mortgages. 
After  1875  he  was  out  of  business.  He  earn- 
ed nothing,  and  was  in  receipt  of  no  income. 
It  Is  as  clear  as  testimony  can  make  It  that 
after  the  date  of  the  judgment  he  was  abso- 
lutely without  means  to  pay  any  part  of  it 
This  conclusion  does  not  rest  on  the  testimony 
of  those  who  had  no  real  knowledge  of  his 
affairs,  and  conld  only  guess  that  he  had  not 
paid  because  he  did  not  appear  to  have  the 
means  to  pay,  but  on  the  testimony  of  his 
counsel,  and  of  members  of  his  family  who 
knew  his  circumstances  and  contributed  to 
his  support.  After  his  death  there  was  no  es- 
tate from  which  payment  could  have  been 
made.  The  only  assets  which  came  into  the 
hands  of  bis  administrator  were  two  shares 
of  stock,  worth  $15,  and,  four  years  after 
his  death,  a  dividend  from  an  assigned  e»- 


Digitized  by 


Google 


39  ATLANTIC  REPORTER. 


(Pa. 


tate,  of  $632,  which  was  applied  to  the  pay- 
ment of  interest  on  the  mortgage  on  his  dwell- 
ing house.  The  sum  now  in  controversy 
was  received  by  the  administrator  In  1896,  on 
the  termination  of  the  life  estate  of  the  de- 
cedent's mother.  The  decree  is  affirmed,  at 
the  costs  of  the  appellants. 


(184  Pa.  St.  I7E) 

MUSICK  v.  BOROUGH  OF  LATROBE. 

(Supreme  Court  of  Pennsylvania.    Jan.  3, 1898.) 

Defective    Aixey— Negligence— Personal    Is- 

jubt— Damages— Opinion  Evidence 

—Instructions. 

1.  In  an  action  for  personal  injuries  from  a 
defective  alley,  the  defect  being  one  which  ad- 
mits of  full  and  adequate  description,  opinion 
evidence  as  to  whether  the  condition  was  dan- 
gerous is  not  admissible. 

2.  A  requested  instruction  that  if  plaintiff's 
conduct  was  negligent,  and  If  his  negligence 
contributed  to  his  injury,  he  could  not  recover, 
does  not  encroach  on  the  province  of  the  jury, 
but  merely  raises  the  question  of  the  legal  effect 
of  contributory  negligence,  and  should  be  given. 

3.  A  requested  instruction,  asking  the  court 
to  pass  on  the  effect  of  certain  enumerated  facts 
in  establishing  plaintiff's  contributory  negli- 
gence, is  properly  refused. 

4.  Municipalities  are  not  bound  to  the  same 
degree  of  care  on  an  alley  as  on  its  streets,  un- 
less by  its  use  it  has  in  fact  become  a  public 
street. 

5.  Though  pain  is  an  element  of  damages  for 
personal  injuries,  it  should  be  considered  in  con- 
nection with  all  the  attending  circumstances, 
with  a  view  to  making  practical  compensation 
to  the  party  for  his  actual  loss. 

Appeal  from  court  of  common  pleas,  West- 
moreland county. 

Action  by  Allen  P.  Mustek  against  the  bor- 
ough of  Latrobe  for  personal  Injuries.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 

John  F.  Wentling,  David  A.  Miller,  Frank 
B.  Hargrave,  and  Edward  B.  McCormick,  for 
appellant.  W.  S.  Byers  and  Albert  H.  Bell, 
for  appellee. 

WILLIAMS,  J.  The  general  rule  la  well 
settled  that  the  province  of  a  witness  is  to  state 
facts,  and  that  of  the  jury  Is  to  draw  conclu- 
sions from  them.  There  are  some  exceptions 
to  this  rule,  particularly  when  the  facts  are 
of  such  a  character  as  to  make  it  necessary,  or 
at  least  helpful,  that  the  jury  be  guided  in 
drawing  their  conclusions  by  the  testimony  of 
persons  possessing  superior  knowledge  of  the 
subject  under  investigation.  In  such  cases 
the  opinions  of  expert  witnesses  are  given  to 
the  Jury  as  to  the  effect  of  certain  given  facts, 
or  their  own  conclusions  drawn  from  a  per- 
sonal examination  of  some  object.  Witnesses 
have  also  been  allowed  to  express  opinions 
upon  the  safe  or  unsafe  character  of  machin- 
ery, or  of  the  condition  of  a  highway,  when  an 
oral  description  by  witnesses  would  not  ade- 
quately present  the  situation  to  the  jury.  But, 
If  the  defect  or  obstruction  complained  of  is 
such  as  admits  of  a  full  and  adequate  descrip- 
tion, the  question  whether  It  Is  dangerous  or 


not  Is  not  a  question  of  skill  or  art  requiring 
the  aid  of  expert  testimony,  bat,  like  other 
questions  of  fact,  is  to  be  determined  by  the 
jury.  They  must  learn  the  facts  from  the  wit- 
nesses, and  then  draw  their  own  conclusions 
as  to  the  dangerous  character  of  the  highway, 
as  well  as  to  the  contributory  negligence  of 
the  traveler  who  suffers  an  Injury.  In  all 
ordinary  cases,  it  would  be  as  appropriate  for 
a  witness  to  give  his  opinion  about  whether 
the  plaintiff's  conduct  amounted  to  contribu- 
tory negligence  or  not  as  to  whether  a  situa- 
tion fully  described  by  him  is  dangerous  In  its 
character. 

The  first  assignment  of  error,  which  com- 
plains of  the  admission  .of  such  testimony  in 
this  case,  is  sustained.  The  defendants  third 
point  asked  an  instruction  to  the  effect  that. 
If  the  conduct  of  the  plaintiff  at  the  time  of 
his  Injury  was  negligent,  and  If  his  negligence 
"contributed  In  any  degree  to  his  Injury,"  this 
should  preclude  a  recovery  of  damages  by  him 
against  the  defendant.  The  learned  judge 
refused  this  point,  saying:  "This  point  would 
require  us  to  dispose  of  the  whole  case.  Un- 
der all  the  facts  of  this  case,  that  question  Is 
to  be  disposed  of  by  the  jury."  This  was  not 
an  answer  to  the  point  The  question  raised 
was  over  the  legal  effect  of  contributory  neg- 
ligence, if  found  to  exist,  on  the  plaintiff's 
right  to  recover.  It  was  clearly  a  question  of 
law,  upon  which  it  was  the  duty  of  the  court  to 
give  the  jury  distinct  and  definite  Instructions, 
which  It  was  as  clearly  the  duty  of  the  Jury  to 
accept  and  act  upon.  It  is  probable  that,  In 
the  haste  of  the  trial,  the  effect  of  the  point 
was  misapprehended,  but  the  answer  was  none 
the  teas  erroneous.  The  fifth  assignment  of 
error,  which  is  directed  to  this  answer  of  the 
learned  Judge,  is  sustained. 

In  the  sixth  point,  the  question  on  which  the 
court  was  asked  to  pass  was  the  effect  of  cer- 
tain enumerated  facts  in  establishing  the  con- 
tributory negligence  of  the  plaintiff.  The  effect 
of  these  facts  was  for  the  jury,  and  the  Instruc- 
tion was  properly  refused.  The  same  may  be 
said  of  the  ninth  point.  It  asked  the  court 
to  declare  the  conduct  of  the  plaintiff  In  enter- 
ing the  alley  on  that  night  to  be  negligence 
as  matter  of  law.  This  was  promptly  declined, 
because,  on  all  the  evidence,  the  question  was 
one  of  fact  for  the  jury.  The  sixth  and 
twelfth  assignments  of  error  relate  to  the  in- 
structions of  the  court  in  regard  to  the  duties 
of  municipalities  in  the  care  of  streets  and 
alleys.  They  are  not  sustained.  Ordinarily 
the  alleys  in  a  borough  are  little  used  by  the 
public,  and  do  not  need  to  be  kept  in  the  same 
state  of  repair  as  the  traveled  streets.  The 
care  of  the  municipality  over  thehi  should  be 
proportioned  to  the  public  use  that  Is  made  of 
them.  The  alley  in  which  the  accident  hap- 
pened was  apparently  safe  during  the  day.  If 
it  was  in  use  during  the  night  as  a  thorough- 
fare, that  fact  was  one  of  which  the  borough 
was  bound  to  take  notice.  The  general  state- 
ment that  the  municipality  was  bound  to  the 
same  degree  of  care  over  its  alleys  as  over  its 
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streets  1b  not  correct  The  care  to  be  bestowed 
upon  each  must  be  measured  by  the  public  use. 
When  an  alley  does  In  fact  become  a  public 
street  by  Its  use,  it  should  receive  the  atten- 
tion that  a  public  street  requires;  but,  until 
it  becomes  a  traveled  thoroughfare  in  fact,  It 
is  not  incumbent  on  the  borough  authorities  to 
treat  it  as  such.  The  measure  of  care  is  pro- 
portioned to  its  character  and  the  public  needs. 
We  cannot  say  there  was  error  in  the  instruc- 
tions relating  to  the  measure  of  damages. 

Some  further  explanations  would  have  been 
helpful  to  the  jury,  perhaps,  especially  in  re- 
gard to  compensation  for  pain.  Pain  is  not 
susceptible  of  exact  compensation  by  any  pe- 
cuniary standard.  It  is,  however,  an  element 
to  be  considered  in  determining  the  amount 
of  injury  which  the  plaintiff  has  sustained.  It 
should  be  considered  in  connection  with  all  the 
attending  circumstances,  with  a  view  to  mak- 
ing practical  compensation  to  the  plaintiff  for 
his  actual  loss.  Estimates  of  a  fanciful  or 
sentimental  character  are  to  be  carefully  avoid- 
ed. It  Is  not  every  twinro  of  pain  that  can 
properly  be  made  a  subject  of  compensation, 
but  the  actual  injury  sustained  by  the  plain- 
tiff, including  the  loss  of  time,  the  personal 
injury  inflicted,  and  its  consequences  in  suf- 
fering and  impairment  of  earning  power.  All 
these  should  be  considered  in  a  practical,  busi- 
nesslike way  in  making  up  the  verdict.  The 
judgment  Is  reversed,  and  a  venire  facias  de 
novo  awarded. 


(184  Pa.  St  29S) 

BELL  v.   ALLEGHENY   COUNTY. 

(Supreme  Court  of  Pennsylvania,    Jan.  3, 1898.) 

Res     Judicata  —  Tbeasl-kbb     or     Ai.leghs.vj- 
Coontt— Com  pe  ssation. 

l.Act  May  1,  1861  (P.  L.  450),  as  supple- 
mented by  Act  March  11,  1870  (P.  L.  373), 
fixed  the  salary  of  the  treasurer  of  Allegheny 
county  at  $4,500  per  year.  Act  March  81,  1876 
(P.  L.  13),  and  the  supplement  of  June  13,  1883 
(P.  L.  113),  passed  pursuant  to  Const,  art.  14,  § 
5,  requiring  the  compensation  of  county  officers 
to  be  regulated  by  law,  fixed  the  salary  of  the 
treasurer  of  counties  of  the  population  of  Alle- 
gheny in  1890  at  $10,000  per  year.  In  an  action 
by  the  treasurer  of  said  county,  whose  term  of 
three  years  began  in  1891,  to  recover  of  the 
county  his  salary  for  the  first  three  quarters 
of  his  term  at  $10,000  per  year,  the  supreme 
court  decided  that  the  acts  of  1801  and  1870 
were  not  impliedly  repealed  by  the  acts  of  1876 
and  1883,  and  his  compensation  was  only  $4,500 
per  year,  as  claimed  by  the  county.  In  a  sub- 
sequent action  by  such  treasurer  to  recover  of 
the  county  for  the  last  nine  quarters  at  $10,000 
per  year,  he  claimed  to  be  entitled  to  it  on  the 
ground  that  the  acts  of  1861  and  1870  were  im- 
pliedly repealed  by  the  two  later  acts,  because 
of  a  certain  local  act  which,  construed  with 
the  acts  of  1861  and  1870,  rendered  those  acts 
repugnant  to  the  acts  of  1876  and  1883.  Bald, 
that  the  questions  in  the  latter  action  were  res 
judicata,  though  such  local  act  was  not  noticed 
in  the  former  case,  and  did  not  appear  either 
in  the  pleadings  or  argument. 

2.  Act  April  8,  1872  (Laws  1872,  p.  848)  f 
20,  requires  the  treasurer  of  Allegheny  county 
to  furnish  liquor  licensees  with  printed  blank 
bonds  at  his  expense,  and  provides  that  he  shall 
"receive  therefor  a  fee  of  $1."  Held,  that  such 
fee  is  not  a  compensation  for  services,  but  is 


intended  to  reimburse  the  treasurer  for  money 
expended  in  procuring  the  blanks. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  John  A.  Bell  against  Allegheny 
county  for  services  as  county  treasurer.  From 
a  judgment  in  favor  of  defendant,  plaintiff  ap- 
peals.    Affirmed. 

D.  T.  Watson  and  John  F.  Sanderson,  for  ap- 
pellant.   N.  S.  Williams,  Co.  Sol.,  for  appellee. 

DEAN,  J.  John  A.  Bell  was  elected  county 
treasurer  of  Allegheny  county  in  November, 
1890,  for  the  term  of  three  years.  He  assumed 
the  duties  of  the  office  the  first  Monday  of  Jan- 
uary, 1891,  and  served  out  his  term.  By  the 
census  of  1890  the  population  of  the  county 
was  551,959.  The  plaintiff  claimed  that  his 
salary,  In  a  county  of  this  population,  by  the 
act  of  March  31,  1876  (P.  L.  13),  and  the  sup- 
plement of  June  13,  1883  (P.  L.  113),  was 
fixed  at  $10,000  per  year.  The  defendant  con- 
tended that  his  salary  was  fixed,  by  a  special 
act  relating  to  Allegheny  county,  of  May  1, 
1861  (P.  L.  450),  and  by  a  supplement  of 
March  11,  1870  (P.  L.  373),  at  $4,500  per  year. 
The  plaintiff  filed  statement  of  his  demand, 
which  was  for  the  last  nine  quarters  of  his 
salary  for  the  term,  the  first  three  quarters 
having  been  demanded  In  another  suit  The 
amount  claimed  for  the  last  nine  quarters  was 
$22,500,  being  at  the  rate  of  $10,000  per  year. 
Suit  was  brought  January  2,  1897.  On  Sep- 
tember 22,  1897,  the  county  filed  a  demurrer 
to  the  claim,  denying  plaintiff's  right  in  law 
to  recover  the  amount  demanded.  The  court 
below  sustained  the  demurrer,  and  entered 
judgment  for  defendant,  saying:  "We  regard 
the  questions  raised  by  the  demurrer  as  hav- 
ing been  settled  by  the  case  of  Bell  v.  Alle- 
gheny Co.,  149  Pa.  St.  381,  24  Ad.  209,  and  . 
the  orders  made  therein  by  the  supreme  court." 

What  was  settled  by  the  case  cited?  This 
same  officer,  claiming  that  his  salary  was  fixed 
at  $10,000  by  the  general  acts  of  1876  and 
1883,  brought  suit  against  the  county  for  the 
first  three  quarters  of  the  same  term  for  which 
he  now  claims  the  remaining  nine  quarters. 
Demurrer  was  filed,  averring  the  same  obsta- 
cles to  recovery  as  now,— the  special  acts  of 
1861  and  1870,  fixing  the  salary  of  the  county 
treasurer  of  Allegheny  county  at  $4,500.  Then 
the  court  below  was  of  opinion  that  the  special 
statutes  were  repugnant  to  the  general  law, 
and  were  repealed  by  it  The  demurrer  was 
overruled,  and  judgment  entered  for  plaintiff. 
The  county  appealed  to  this  court.  In  an 
opinion  rendered  by  Justice  Heydrick,  we  re- 
versed the  judgment,  for  the  reason  that  there 
was  no  such  repugnancy  between  the  local  and 
general  statutes,  so  far  as  relates  to  the  county 
treasurer,  as  repealed,  by  Implication,  the  for- 
mer. Both  statutes  established  fixed  salaries 
for  county  officers,— among  them,  the  county 
treasurer;  and  it  was  said:  "The  mandate  of 
section  5,  art  14,  of  the  constitution,  that  the 
compensation  of  county  officers  shall  be  reg- 
ulated by  law,  was  satisfied,  In  respect  to  th« 


Digiti 


zed  by  G00gk 


228 


89  ATLANTIC  REPORTER 


(P*. 


treasurer  of  Allegheny  county,  by  the  special 
act  of  1861,  and  Its  supplement;  and,  so  far 
as  that  officer  was  concerned,  the  legislature 
was  not  bound  to  act,  and  therefore  cannot  be 
presumed,  contrary  to  the  well-known  canons 
of  construction,  to  have  Intended  to  act"  That 
Is,  by  the  act  of  1861,  and  Its  supplement,  the 
county  treasurer  was  compensated  by  a  fixed 
salary.  That  was  all  that  was  intended  by  the 
constitution  and  act  of  1S76,  viz.  to  compen- 
sate an  officers  in  counties  of  a  certain  class, 
of  which  Allegheny  county  was  one,  by  fixed 
salaries.  Bell,  In  bis  statement  in  that  case, 
averred  that  his  office  was  a  county  office,  to 
be  compensated  by  a  fixed  salary,  but  that  the 
salary  was  fixed  by  the  general,  and  not  by 
the  special,  act.  The  demurrer  filed  admitted 
the  facts,  but  not  the  legal  conclusion.  The 
facts  being  established,  the  legal  conclusion 
from  them,  by  this  court,  was  that  he  was  en- 
titled to  a  salary  of  $4,500  per  year,  under  the 
special  acts,  and  Judgment  was  finally  ordered 
to  be  so  entered.  The  opinion  in  Bell  v.  Alle- 
gheny Co.  was  handed  down  May  23,  1892. 
On  October  3,  1894,  the  opinions  In  McCleary 
V.  Allegheny  Co.,  163  Pa.  St  578,  586,  587,  30 
AtL  120,  were  handed  down,  deciding  that 
these  officers  came  under  the  provisions  of  the 
general  act  of  1876,  because,  under  the  local 
acts,  they  were  compensated  by  part  salary, 
and  in  part  by  fees;  that  as  the  Intent  of  the 
general  act  was  to  compensate  these  officers 
solely  by  a  fixed  salary,  and  to  compel  the  pay- 
ment of  all  fees  Into  the  county  treasury,  there 
was  an  irreconcilable  repugnancy  between  the 
two  acts,  and  the  local  act  must  go  down,  In 
face  of  the  general  act  passed  in  obedience  to 
a  constitutional  mandate.  Mr.  Bell,  the  plain- 
tiff, then  discovered  that,  in  addition  to  the 
fixed  salary  of  $4,500,  he  was  compensated  by 
.a  fee  tinder  a  local  liquor  act  wf  April  3,  1872, 
the  twentieth  section  of  which  reads  as  fol- 
lows: "The  county  treasurer  of  Allegheny 
county,  Is  hereby  required  to  perform  all  the 
duties  Imposed  upon  him  by  the  provisions  of 
this  act,  and  to  furnish  the  licensees  with  print- 
ed bonds  to  be  filled  up  by  them  as  required  by 
this  act.  The  blank  bonds  to  be  furnished  at 
the  expense  of  the  said  county  treasurer,  who 
shall  receive  therefor  a  fee  of  one  dollar." 
Laws  1872,  p.  848.  We  do  not  think  this  pro- 
vision directs  payment  of  a  fee  as  compensa- 
tion for  services.  The  primary  intent  of  the 
act,  evidently,  was  to  promote  uniformity  in 
the  framing  of  the  bond,  by  directing  the 
blanks  to  be  prepared  and  issued  by  a  partic- 
ular officer.  The  act  would  have  expressed 
the  same  intent  had  it  directed  that  the  bonds 
should  be  furnished  by  the  county  treasurer  at 
the  actual  cost  thereof,  to  be  paid  by  the  li- 
censees, or  that  they  should  be  furnished  by 
the  county  treasurer  at  an  expense  to  the  li- 
censees not  exceeding  one  dollar.  The  obvious 
Intent  was,  not  to  compensate  the  treasurer, 
but  to  reimburse  him  for  money  laid  out  In 
procuring  the  printed  blank  bonds.  He  may 
have  a  profit,  or  may  not;  depending' on  the 
quantity  of  printed  matter,  the  style  of  print- 


ing, the  quality  of  paper,  and  printer's  char- 
ges. If  he  have  a  profit,  that  was  not,  appar- 
ently, the  purpose  of  the  act  Its  purpose  was 
to  reimburse  him  for  the  expense,  which  Is  not 
the  less  plain  because  the  word  "fee"  Is  used. 
But,  whatever  construction  Is  placed  on  this 
act,  we  do  not  base  our  Judgment  upon  It  We 
prefer  to  decide  the  case  on  the  main  ques- 
tion: Is  the  Judgment  in  Bell  v.  Allegheny 
Co.,  supra,  res  adjudlcata?  Is  the  Issue  in 
this  case  settled  by  the  Judgment  In  that  case? 
To  warrant  that  judgment,  It  must  have  been 
adjudged  that  under  the  local  acts  the  county 
treasurer  was  compensated  solely  by  a  salary. 
If  the  fact  were  that  "the  compensation  was 
partly  by  fees  and  partly  by  salary,  we  were 
bound  to  render  a  judgment  for  plaintiff,  un- 
der the  act  of  1876.  How  can  it  then  be  ar- 
gued that  the  fact  now  urged,  If  it  existed, 
was  not  passed  on?  It  is  urged  that  the  fact 
of  the  act  of  1872  was  not  noticed,  and  appear- 
ed neither  in  the  pleadings  nor  argument. 
Concede  It;  the  fact  that  the  office  was  sala- 
ried under  the  local  act  at  $4,500  clearly  ap- 
peared, as  no  fact  of  compensation  by  fee  was 
either  pleaded  or  argued,  legally,  and,  so  far  as 
affects  the  judgment,  no  such  fact  existed,  and 
that  is  an  Inevitable  Inference  from  the  judg- 
ment The  court  then  further  adjudged  that, 
as  the  officer  was  compensated  exclusively  by 
salary,  his  compensation  was  not  affected  by 
the  general  act  And  that  case  settled  this,  be- 
cause the  cause  of  action,  the  point  on  which 
the  contention  turned,  and  the  parties,  are  the 
same.  The  cause  of  action  In  the  first  case 
was  the  right  of  plaintiff  to  demand,  either  a 
yearly  salary  of  $4,500  or  $10,000,  and  the  ob- 
ligation of  defendant  to  pay  one  or  the  other. 
The  contention  was,  which  amount  was  allow- 
ed by  law.  And  this  is  precisely  the  controver- 
sy between  the  parties  before  us.  That  addi- 
tional or  cumulative  evidence  is  presented  of 
a  fact  necessarily  adjudicated  in  the  former 
case,  or  that  the  demand  is  for  compensation 
as  to  subsequent  months  of  the  same  official 
term,  leaves  it  still  the  same  cause  of  action,  to 
be  adjudicated  on  the  same  statutes  and  the 
same  fact,— though,  as  to  the  last,  not  the 
same  evidence.  If  the  fact  was  necessarily  de- 
termined, it  is  a  bar.  Holley  v.  Holley,  96  N. 
C.  229, 1  8.  E.  553;  Harry  man  v.  Roberts,  52 
Md.  74.  In  Wilson  v.  Deen,  121  U.  S.  525,  7 
Sup.  Ct  1004,  the  action  was  by  the  landlord 
on  a  lease  for  a  term,  the  rent  payable  month- 
ly. The  defendant  had  guarantied  the  pay- 
ment of  the  rent  In  an  action  against  him 
for  the  first  month,  he  defeated  a  recovery  on 
evidence  that  the  lease  was  obtained  fraudu- 
lently. In  another  action  against  him,  for  the 
rent  of  subsequent  months,  It  was  held  that 
the  first  judgment  was  a  bar  to  recovery,  Jus- 
tice Field  saying:  "It  (the  first  judgment]  de- 
termined, not  merely  for  that  case,  but  for  all 
cases  between'  the  same  parties,  not  only  that 
there  was  nothing  due  for  the  month  of  De- 
cember, but  that  the  lease  itself  was  procured 
by  fraud."  The  matter  in  controversy  was  the 
lease.    Making  separate  demands  and  instltut- 
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lng  separate  suits  for  the  monthly  Installments 
as  they  fell  due  did  not  change  the  one  cause 
of  action,  the  written  instrument,  on  which  de- 
pended the  right  of  plaintiff  and  the  obligation 
of  defendant  That  being  settled  by  the  first 
judgment,  the  defendant  could  not  be  harassed 
with  salts  for  the  subsequent  monthly  install- 
ments. In  KUheffer  v.  Herr,  17  Serg.  &  R. 
319  (an  action  on  the  case  for  continuance  of  a 
nuisance),  It  appeared  from  a  record  offered 
In  evidence  by  plaintiff  that  10  years  before 
there  had  been  a  suit  between  the  same  par- 
ties on  the  same  pleas,  and  concerning  the 
same  controverted  matter,  in  which  the  plain- 
tiff obtained  judgment.  The  defendant's  plea 
on  the  second  trial,  among  others,  was  a  li- 
cense from  plaintiff  for  the  erection  of  the 
dam  or  nuisance  complained  of,  which  ante- 
dated the  first  suit.  At  the  second  trial  be  bad 
new  and  significant  evidence,  tending  to  show 
that  he  bad  not  exceeded,  in  the  height  of  his 
dam,  the  scope  of  his  license.  This  court  says: 
"The  first  question  which  presents  Itself  is  the 
conclusiveness  of  the  record  of  the  verdict  In 
the  first  suit,  and  on  this  part  of  the  case  the 
court  entertain  no  doubt.  A  verdict  for  the 
same  cause  of  action,  between  the  same  par- 
ties, Is  conclusive;  for,  when  a  court  of  com- 
petent jurisdiction  has  adjudicated  directly  up- 
on a  particular  matter,  the  same  point  is  not 
open  to  inquiry  In  a  subsequent  suit  for  the 
same  cause,  and  between  the  same  parties.  It 
may  be  a  great  misfortune,  as  in  this  case, 
that,  from  causes  over  which  he  had  no  con- 
trol, the  party  may  not  have  been  properly  pre- 
pared for  trial.  It  is,  however,  a  misfortune 
which  this  court  cannot  remedy,  as  the  rule  Is 
settled,  on  the  principle  that  there  must  be  an 
end  of  litigation,  and  to  provide  against  the 
loss  of  testimony;  and,  as  the  defendant  had 
an  opportunity  of  showing  the  truth  of  the 
fact,  he  shall  not  afterwards  be  permitted  to 
contradict  a  record  to  which  he  Is  a  party.  He 
Is  estopped  to  deny  that  which  has  been  solemn- 
ly ruled  against  him.  We  shall  therefore  take  it 
as  Settled  that  the  erection  of  the  dam  com- 
plained of  In  the  first  suit  Is  not  open  to  In- 
quiry In  an  action  for  the  continuance  of  the 
nuisance.  All  the  plaintiff  was  bound  to  do 
was  to  give  in  evidence  the  former  recovery,  to 
prove  that  the  dam  had  undergone  no  altera- 
tion, but  continued  the  same,  and  his  right  of 
action  was  complete."  To  the  same  effect  is 
Long  v.  Long,  5  Watts,  102,  also  a  second  ac- 
tion for  continuance  of  a  nuisance.  Philadel- 
phia v.  Ridge  Ave.  Ry.  Co.,  142  Pa.  St  493, 
21  Atl.  982,  cited,  and  so  confidently  relied  on 
by  appellant,  has  no  application  to  the  case  In 
hand.  There,  under  the  act  of  1869,  the  rail- 
way company  was  required  to  pay  to  the  city 
6  per  cent,  of  its  dividends,  whenever  its  divi- 
dends exceeded  6  per  cent  of  Its  capital  stock. 
Afterwards,  by  the  act  of  1872,  the  amount  of 
tax  was  lessened,  by  requiring  the  company  to 
pay  only  6  per  cent  of  the  dividends  in  excess 
of  6  per  cent,  on  its  capital  stock.  The  com- 
pany defaulted  In  payment  under  the  second 
act,  for  the  years  1872  to  1879,  Inclusive;  and 


the  city  brought  suit  for  the  taxes  of  these 
years,  under  the  act  of  1872.  The  company: 
admitted  Its  liability  under  the  act,  but  con- 
tended that  a  proper  construction  of  It  made 
it  answerable  only  when  any  single  declared 
dividend  exceeded  6  per  cent  of  its  capital 
stock.  The  city  contended  that  under  such 
construction  the  city  might  derive  no  revenue, 
and  the  manifest  intent  of  the  act  would  be 
defeated.  On  this  question  the  case  came  be- 
fore this  court,  and  it  was  decided  that  the 
company's  liability  was  to  be  determined,  not 
by  the  single  dividends,  but  by  the  aggregate 
of  the  annual  dividends.  This  was  all  that 
was  adjudicated.  The  constitutionality  of  the 
act  was  not  questioned.,  See  City  of  Philadel- 
phia v.  Ridge  Ave.  Pass.  Ry.  Co.,  102  Pa.  St 
190,  decided  in  1S83.  Afterwards,  In  1889  (see 
Ridge  Ave.  Pass.  Ry.  Co.  v.  Philadelphia  City, 
124  Pa.  St  219,  16  Atl.  741),  In  a  contention 
between  the  city  and  railway  company  as  to 
the  obligation  of  the  latter  to  pave  streets,  this 
court  declared  the  act  of  1872  unconstitutional 
and  void.  Then  the  city  brought  suit  for  the 
taxes  of  the  years  1880  to  1888,  inclusive; 
computing  them,  not  under  the  act  of  1872, 
but  under  the  act  of  1869,  which  imposed  the 
higher  rate.  The  company  defended  on  the 
ground  that  In  City  of  Philadelphia  v.  Ridge 
Ave.  Pass.  Ry.  Co.,  102  Pa.  St.  190,  the  city 
having  brought  suit  under  the  act  of  1872,  and 
tills  court  having  adjudged  and  determined 
the  construction  of  that  act  in  the  city's  favor, 
the  whole  matter  was  res  ad  judicata,  and  the 
city's  demand  must  be  determined  by  the  act 
of  1872.  This  court  said,  "No;"  that  while 
that  suit  settles  the  taxes  for  the  years  pre- 
ceding the  act  of  1872,  under  which  act  the 
suit  was  brought,  notwithstanding  its  unconsti- 
tutionality, yet  the  city  was  not  barred  by  that 
judgment  from  alleging  the  unconstitutionality 
of  the  act  as  to  the  taxes  of  subsequent  years. 
Nor  could  there  well  have  been  any  other  de- 
cision. After  the  act  of  1872,  in  another  suit,  ■ 
had  been  declared  unconstitutional,-  in  Ridge 
Ave.  Pass.  Ry.  Co.  v.  Philadelphia  City,  124 
Pa.  St.  219,  16  Atl.  741,  In  a  legal  sense  there 
was  no  such  act  In  existence.  The  right  of 
plaintiff  and  the  obligation  of  defendant  were 
wholly  statutory,  and  the  only  valid  statute  es- 
tablishing both  was  that  of  1859.  And  while 
the  validity  of  the  act  of  1872  was  Impliedly 
admitted  by  both  parties,  and  assumed  by  the 
court,  In  the  first  suit,  and  a  judgment  entered 
by  virtue  of  it,  which  bound  all  parties  In  that 
subject  of  contention,  yet,  after  it  was  de- 
clared void,  it  bound  not  the  parties,  as  to  their 
future  conduct,  nor  the  courts,  as  an  adjudica- 
tion in  demands  maturing  subsequently.  If  in 
this  case  the  local  salary  act  of  1861  had  been 
declared  unconstitutional,  after  the  decision  In 
Bell  v.  Allegheny  Co.,  supra,  the  appellant 
might  .forcibly  argue  that  the  only  act  having 
a  legal  existence,  fixing  his  salary,  is  that  of 
1876;  and,  to  sustain  this  position,  City  of 
Philadelphia  v.  Ridge  Ave.  Pass.  Ry.  Co.  might 
be  pointedly  cited.  But  the  law  impelling  the 
court  to  the  decision  In  Bell  v.  Allegheny  Co 
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baa  not  been  one  whit  changed  since  that  de- 
cision was  rendered. 

The  point  made  by  appellant,  that  City  of 
Philadelphia  v.  Ridge  Ave.  Pass.  Ry.  Co.  sus- 
tains his  position  that  his  present  salt  is  for  a 
different  cause  of  action  than  the  first,  as  we 
have  before  noticed,  Is  not  sound.  The  first 
action  proceeded  on  the  assumption  that  the 
act  of  1872  was  constitutional;  the  second, 
that  it  had  no  existence,  and  the  city's  claim 
was  fixed  by  act  of  1859.  The  unconstitution- 
ality of  the  act  gave  rise  to  a  new  cause  of  ac- 
tion,—that  fixed  by  the  first  act:  6  per  cent 
of  the  6  per  cent  dividends  declared,  instead  of 
6  per  cent  of  dividends  in  excess  of  6  per  cent 
If  the  act  of  1872  bad  been  valid,  the  first 
judgment  would  have  barred  the  city  from  any 
other  or  greater  demand  than  was  asserted  in 
that  case,  because  the  right  of  the  city  and  ob- 
ligation of  the  defendant  would  have  been 
precisely  the  same;  but  wiping  that  act  from 
the  statute  book  changed  the  cause  of  action, 
as  to  the  succeeding  years,  to  one  based  on 
an  entirely  different  statute,  and  of  course  the 
judgment  was  no  adjudication  of  this  demand. 

The  suggestion  of  the  hardship  resulting 
from  an  Insufficient  compensation  to  a  compe- 
tent officer  performing  such  onerous  and  re- 
sponsible duties  as  are  Imposed  upon  the  coun- 
ty treasurer  of  the  second  most  populous  coun- 
ty of  the  state  is  without  weight.  No  man  is 
compelled  to  accept  the  office  at  an  Insufficient 
salary.  If  he  do  accept,  he  then  voluntarily 
undergoes  the  hardship.  If  competent  men  de- 
cline the  office  because  of  the  meager  salary, 
and  it  falls  into  the  hands  of  the  incompetent 
the  people  can  easily  cure  the  evil  by  moving 
the  legislature  to  repeal  the  local  statute,  which 
would  at  once  raise  the  salary  to  510,000. 

The  language  of  this  cpurt  in  Marsh  v.  Pier, 
4  Rawle,  273,  on  the  rule  of  res  adjudlcata, 
is  forcible,  in  view  of  the  character  of  this 
litigation:  "A  judgment  of  a  proper  court, 
-  being  a  sentence  or  conclusion  of  the  law  upon 
the  facts  contained  within  the  record,  puts  an 
end  to  all  further  litigation  on  account  of  th<> 
same  matter,  and  becomes  the  law  of  the  case, 
which  cannot  be  changed  or  altered,  even  by 
the  consent  of  the  parties,  and  Is  not  only  bind- 
ing upon  them,  but  upon  the  courts  and  ju- 
ries, ever  afterwards,  as  long  as  it  shall  remain 
in  force  and  unreversed."  And  in  the  same 
case:  "A  contrary  doctrine,  as  it  seems  to  me, 
subjects  the  public  peace  and  quiet  to  the  will 
or  neglect  of  individuals,  and  prefers  the  grati- 
fication of  a  litigious  disposition  on  the  part  of 
suitors  to  the  preservation  of  the  public  tran- 
quillity and  happiness."  All  the  assignments 
of  error  are  overruled,  and  the  judgment  Is  af- 
firmed. 


(184  Pa.  St  S7I) 

DOWNS  et  al.  v.  McALLISTER.' 
(Supreme  Court  of  Pennsylvania.    Jan.  3,  1898.) 

Forcible    Entbt   and   Detainer— Jurisdiction 
of  Aldbhmam. 

In  a  proceeding  in  an  alderman's  court  to 
obtain  possession  of  land,  it  appeared  that  plain- 


tiff purchased  at  sheriff's  sale  on  a  judgment 
against  B.,  obtained  a  sheriff's  deed  October  17, 
1896,  and  gave  notice  on  March  12, 1897,  under 
Act  June  16,  1836,  to  defendant  as  tenant  in 
possession.  Defendant  made  affidavit  that  be 
held  only  a  certain  part,  designated  by  him,  and 
that  he  held  such  part  under  one  D.  After  sum- 
mons, D.  made  affidavit  that  he  did  not  claim 
under  the  defendant  as  whose  property  the  same 
was  Bold,  but  by  a  different  title,  "to  wit,  by 
a  deed  from  S.,  sheriff,"  dated  March  13,  1897. 
Held,  that  the  affidavit  was  sufficient  to  stay 
proceedings  before  the  alderman,  under  Act 
June  16,  1836,  $  115,  providing  that  if  the  per- 
son under  whom  a  tenant  in  possession  claims 
to  hold  makes  oath  that  he  believes  that  he  is 
entitled  to  the  premises,  and  that  he  does  not 
claim  under  the  defendant  the  justice  shall  for- 
bear to  give  judgment. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Proceeding  by  James  McAllister  against 
Frank  Downs  to  obtain  possession  of  land, 
commenced  In  an  alderman's  court.  Pending 
the  action  In  such  court,  H.  F.  Doris  became  a 
party  defendant.  There  was  a  judgment  In 
favor  of  plaintiff,  and  defendants  removed  the 
case,  on  error,  to  the  court  of  common  pleas. 
From  a  judgment  reversing  the  judgment  of 
the  alderman,  and  awarding  restitution,  plain- 
tiff appeals.    Affirmed. 

On  August  4, 1896,  James  McAllister,  the  ap- 
pellant, purchased  %t  sheriff's  sale  certain  prop- 
erty In  the  Twentieth  ward,  Pittsburg,  Pa. 
(the  same  having  been  sold  as  the  property  of 
Daniel  Boyle),  which  deed  was  duly  acknowl- 
edged October  17,  1896,  and  recorded  the  same 
day.  On  March  12,  1897,  the  appellant  served 
a  notice,  under  the  act  of  June  16,  1836,  on 
Frank  Downs,  tenant  in  possession,  to  deliver 
up  the  premises  at  the  end  of  three  months. 
At  the  expiration  of  the  time,  proceedings  were 
Instituted  before  John  Grpetzinger,  alderman  in 
and  for  the  county  of  Allegheny,  to  gain  pos- 
session of  the  premises.  On  the  day  set  for 
the  hearing,  Frank  Downs  made  an  affidavit, 
under  the  act  of  June  16,  .1836,  that  he  did  not 
hold  possession  of  the  whole  of  the  premises, 
but  only  a  certain  portion;  that  he  did  not  hold 
the  same  under  the  defendant  in  the  execution, 
but  under  one  H.  F.  Doris.  The  alderman  is- 
sued a  summons  to  H.  F.  Doris,  who  appeared 
and  made  an  affidavit  that  he  did  not  hold  the 
same  under  the  defendant  in  the  execution, 
but  by  a  different  title,  viz.  a  deed  from  Har- 
vey A.  Lowry,  sheriff  of  Allegheny  county  (set- 
ting out  the  place  of  record,  etc.,  and  showing 
its  date  to  be  March  13,  1897,  which  was  sub- 
sequent to  the  notice  given  to  the  tenant  in 
possession),  and  also  offered  a  recognizance. 
The  alderman  was  of  the  opinion  that  the  affi- 
davit was  not  sufficient  to  cause  the  same  to 
be  certified  to  the  common  pleas  court.  Upon 
hearing,  the  alderman  and  jury  found  that  the 
appellant  was  entitled  to  possession  of  the 
property,  as  against  the  parties  claimant,  and 
a  writ  of  possession  was  duly  issued  and  exe- 
cuted. The  appellees  on  July  1,  189  i,  caused 
a  writ  of  certiorari  to  be  issued;  and,  upon 
exceptions  to  the  record,  the  judgment  of  the 
alderman  was  reversed,  and  restitution  was 
awarded. 
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The  act  of  June  16,  1836,  I  115  (Pnrd.  Dig. 
pp.  868,  860),  Is  as  follows:  "If  the  person  In 
possession  of  the  premises  Shall  make  oath  or 
affirmation  before  the  justices  that  he  does 
not  hold  the  same  under  said  defendant,  but 
under  some  other  person,  whom  he  shall  name, 
the  said  justices  shall  forthwith  issue  a  sum- 
mons to  such  person,  requiring  him  to  appear 
before  them,  at  a  certain  time  therein  named, 
not  exceeding  thirty  days  thence  following, 
and  If,  at  such  time,  the  said  person  shall  ap- 
pear and  make  oath,  or  affirmation,  that  be 
verily  believes  that  he  is  legally  entitled  to 
the  premises  In  dispute,  and  that  he  does  not 
claim  under  the  said  defendant,  but  by  a  dif- 
ferent title,  or  that  he  claims  under  the  said 
defendant  by  title  derived  before  the  judgment 
aforesaid,  and  shall  enter  Into  a  recognizance 
with  sureties,  as  aforesaid,  in  such  case,  also, 
the  justice  shall  forbear  to  give  judgment." 

The  opinion  on  the  exceptions  to  the  alder- 
man's record  Is  as  follows  (Shafer,  A.  J.): 
"Upon  a  judgment  against  Daniel  Boyle,  James 
McAllister,  the  defendant  In  error,  sold  the 
land  described  in  the  proceedings,  and  pur- 
chased the  same  from  the  sheriff,  and  having 
obtained  a  sheriff's  deed  on  October  17,  1896, 
gave  notice  on  March  12,  1897,  under  the  act 
of  June  16,  1836,  to  Frank  Downs,  as  tenant 
in  possession.  On  March  IS,  1897,  the  sheriff 
acknowledged  a  deed  for  the  same  property  to 
H.  F.  Doris.  After  the  expiration  of  three 
months,  these  proceedings  were  Instituted  by 
McAllister.  They  are  admittedly  regular,  up 
to  the  appearance  of  Downs,  who  made  affida- 
vit that  he  did  not  hold  all  the  premises,  but 
only  a  certain  part,  which  he  designated,  and 
that  he  held  that  part  under  H.  F.  Doris,  and 
not  under  Boyle.  A  summons  was  then  duly 
Issued  to  Doris,  as  required  by  the  act  He 
appeared,  and  made  affidavit  that  he  did  not 
claim  this  same  by,  from,  or  under  the  defend- 
ant as  whose  property  the  same  was  sold,  but 
by  a  different  title,  to  wit,  by  a  deed  from 
Harvey  A.  Lowry,  Esq.,  sheriff';  setting  out 
the  place  of  record,  etc.,  and  showing  Its  date 
to  be  March  13, 1897.  It  does  not  appear  from 
the  affidavit  that  the  land  was  conveyed  to 
him  by  a  sheriff's  deed  founded  on  a  Judg- 
ment against  Boyle,  nor  whose  interest  was 
conveyed  to  him  by  the  deed.  The  alderman, 
however,  allowed  the  deed  to  be  put  in  evi- 
dence before  him  by  the  petitioner,  and  It 
thereupon  appeared  to  be  a  deed  for  the  Inter- 
est of  Boyle  In  the  land.  If  Doris  had  con- 
fined himself  to  the  terms  of  the  act,  without 
specifying  his  title,  there  would  be  no  question 
that  it  was  error  In  the  justice  to  proceed. 
Hawk  v.  Stouch,  5  Serg.  &  R.  169.  There  is 
nothing  In  the  affidavit  Itself  which  contradicts 
the  general  allegation  that  he  does  not  hold 
under  the  defendant;  and  it  was  held  In  Hawk 
v.  Stouch,  supra,  that,  after  affidavits  taken  in 
the  terms  of  the  act,  the  Justice  could  not  go 
further  into  the  inquiry,  either  by  the  cross- 
examination  of  witnesses,  or  on  the  testimony. 
But  we  are  not  satisfied  that  one  who  pur- 
chases land  from  the  sheriff  can  be  properly 


said  to  claim  the  same  by,  from,  or  under  the 
defendant,  In  the  sense  of  the  act;  and,  where 
there  are  two  or  more  sheriff's  sales  of  the 
property,  It  may  well  be  that  the  second  sale 
conveys  the  better  title,  by  reason  of  the  pri- 
ority of  the  lien  on  which  It  was  founded,  or 
for  other  reasons.  It  certainly  was  never  in- 
tended that  such  questions  should  be  tried  by 
justices  of  the  peace.  We  are  of  opinion  that 
the' affidavit  of  Doris  was  sufficient  to  stay  the 
proceedings,  because  It  conformed  to  the  terms 
of  the  act,  and  nothing  to  the  contrary  ap- 
peared on  its  face;  and,  further,  because,  even 
If  the  magistrate  had  a  right  to  inquire  fur- 
ther, and  to  discover  that  Doris  claimed  by  a 
subsequent  sheriff's  sale  of  the  defendant's 
land,  that  would  not  destroy  the  effect  of  his 
affidavit  The  first  assignment  of  error  must 
be  sustained.  The  others,  except  so  far  as 
they  cover  the  same  ground  as  the  first,  are  dis- 
missed. And  now,  September  13,  1S97,  the 
judgment  of  the  alderman  herein  Is  reversed, 
and  restitution  awarded." 

The  assignments  of  error  are  as  follows:  "(1) 
The  court  erred  In  sustaining  the  first  assign- 
ment of  error  of  the  plaintiffs  In  error,  which 
was  as  follows:  'Plaintiffs  in  error  having 
filed  affidavit,  and  tendered  bond,  and  per- 
formed every  matter  and  thing  as  required  by 
the  act  of  assembly  of  June  16,  1836,  the  Juris- 
diction, ipso  facto,  was  ousted,  and  It  was  er- 
ror to  proceed  and  determine  said  action  upon 
its  merits.'  (2)  The  court  erred  In  making  the 
order  of  September  13,  1897,  which  order  was 
as  follows:  'And  now,  to  wit,  September  13, 
1897,  the  judgment  of  the  alderman  herein  is 
reversed,  and  restitution  awarded.'" 

A.  N.  Hunter,  for  appellant  L.  O.  Barton, 
for  appellees. 

PER  CURIAM.  We  find  no  error  In  this 
record.  For  the  reasons  given  by  the  learned 
judge  of  the  common  pleas,  the  judgment  of 
that  court  should  not  be  disturbed.  Judgment 
affirmed,  and  record  remitted. 


(184  Pa.  St  485) 

CITX  OF  ERIE  v.  GRISWOLD. 

(Supreme  Court  of  Pennsylvania.   Jan.  24,. 
1898.) 

Paviho— Distribution  of    Cost—  Ordinances — 
Repeal—  Constitutional  Law. 

1.  An  ordinance  providing  that  in  the  assess- 
ing of  taxes  on  lots  fronting  on  a  street  which 
shall  be  paved  at  expense  of  the  owner*  of 
property  fronting  thereon,  under  an  ordinance, 
an  annual  abatement  on  all  lots  fronting  on  the 
improved  part  shall  be  made  in  city  taxes  of 
5  per  cent,  of  the  cost  for  10  years,  is  not  repeal- 
ed by  a  later  ordinance  providing  for  paving  of 
a  street  and  assessment  of  the  cost  on  the  abut- 
ting property. 

2.  An  ordinance  providing  that  where  cost  of 
street  paving  is  paid  by  owners  of  the  abutting 
property,  an  abatement  of  5  per  cent  thereof 
shall  be  made  yearly  for  10  years  in  the  city 
taxes  on  said  property,  is  within  the  authority 
conferred  on  the  city  by  Act  May  9,  1871  (P. 
I*  630),  to  exonerate  from  city  taxes,  so  far  as 
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it  may  see  fit,  property  fronting  on  a  street 
which  shall  hare  been  previously  paved  at  the 
expense  of  such  property  owners. 

3.  Act  May  B,  1871  (P.  L.  630),  authorizing  a 
city  having  power  to  pave  streets  at  the  ex- 
pense of  the  city  or  of  abutting  property  owners, 
or  partly  at  the  expense  of  each,  to  exonerate  from 
city  taxes,  so  far  as  it  may  see  fit,  property 
fronting  on  a  street  which  shall  have  been  pre- 
viously paved  at  the  expense  of  such  property 
owners,  does  not,  so  far  it  authorizes  an  abate- 
ment of  the  city  tax  equivalent  to  a  portion  of 
the  assessment  contravene  the  provisions  of 
Const  art  9,  SS  1,  2,  requiring  uniformity  of 
taxation,  and  forbidding  laws  exempting  prop- 
erty from  taxation. 

4.  An  ordinance  providing  that  thereafter  no 
abatement  of  city  taxes  shall  be  allowed  on  a 
lot  by  reason  of  its  fronting  on  a  street  paved 
at  the  expense  of  the  owners  of  abutting  prop- 
erty, can  have  no  effect  so  far  as  concerns  the 
vested  rights  of  one  who  owns  a  lot  abutting 
on  a  street  paved  under  ordinances  imposing  the 
cost  in  the  first  instance  on  the  abutting  lots, 
but  providing  that,  to  the  extent  of  50  per  cent 
of  such  cost,  there  shall  be  an  abatement  of 
city  taxes  on  the  lota. 

Appeal  from  superior  court,  Erie  county. 

Action  by  the  city  of  Erie  against  M.  Gris- 
wold.  Judgment  for  defendant  was  affirm- 
ed by  the  superior  court,  and  plaintiff  again 
appeals.     Affirmed. 

The  agreed  facts,  the  ordinance  of  Octo- 
ber 5,  1892,  and  the  opinion  of  the  superior 
court  are  as  follows: 

Case  Stated. 

"And  now,  to  wit,  March  15,  1897,  it  Is 
hereby  agreed  by  and  between  the  parties 
to  the  above  suit  that  the  following  case  be 
stated  for  the  opinion  of  the  court  In  the 
nature  of  a  special  verdict,  to  wit: 

"First  That  the  city  of  Erie,  the  plaintiff 
in  this  case,  was  duly  Incorporated  by  an 
act  of  assembly  of  the  commonwealth  of 
Pennsylvania  approved  April  14,  1861  (P. 
L.  631),  and  is  now  governed  by  the  said 
act  and  those  supplementary  thereto  and 
amendatory  thereof. 

"Second.  That  In  March,  1878,  the  city  of 
Erie  duly  accepted  the  provisions  of  the  act 
of  assembly  entitled  'An  act  dividing  cities 
of  this  commonwealth  Into  three  classes, 
regulating  the  passage  of  ordinances,  provid- 
ing for  contracts  for  supplies,'  etc.,  approved 
May  23, 1874  (P.  L.  230),  and  the  supplements 
thereto,  and  Is  now  a  city  of  the  third  class 
under  the  laws  of  this  commonwealth. 

"Third.  That  by  an  act  of  assembly  ap- 
proved May  9,  1871,  entitled  'A  further  sup- 
plement to  an  act  to  Incorporate  the  city  of 
Erie*  (P.  L.  630),  it  was  provided  as  follows: 
'It  shall  be  lawful  hereafter  for  the  mayor 
and  councils  of  said  city  In  the  levy  and 
assessment  of  taxes  laid  or  imposed  on  any 
lots  or  lands  in  said  city  to  discriminate  be- 
tween property  fronting  on  or  adjacent  to 
any  street  or  streets  which  shall  have  been 
previously  paved  in  whole  or  in  part,  at  the 
expense  of  the  owner  or  owners  thereof,  and 
said  mayor  and  councils  shall  have  power 
to  wholly  or  In  part  exonerate  any  lot  or 
property  so  fronting  on  or  adjacent  to  any 


street  wholly  or  in  part  so  paved  from  the 
payment  of  all  or  of  so  much  city  tax  as 
they  may  deem  proper.' 

"Fourth.  That  by  an  ordinance  approved 
April  1,  1880,  duly  passed  by  the  municipal 
authorities  of  the  city  of  Erie,  it  was  pro- 
vided as  follows: 

"  '(1)  That  in  the  levy  and  assessment  of 
taxes  upon  any  lot  or  lots  fronting  on  a 
street  or  streets  which  shall  be  hereafter 
paved  from  curb  to  curb,  at  the  expense  of 
the  owners  of  property  fronting  thereon,  un- 
der and  by  virtue  of  any  ordinance  or  or- 
dinances of  the  city  of  Erie,  an  annual  abate- 
ment on  all  lots  fronting  on  the  Improved 
part  of  such  street  or  streets  shall  be  made 
in  city  taxes  of  five  per  centum  of  the  cost 
of  the  pavement  per  foot  lineal,  for  the  term 
of  ten  years,  and  thereafter  said  abatement 
shall  cease  and  determine:  provided,  that 
In  no  case  shall  the  amount  of  said  abate- 
ment In  any  one  year  exceed  three-fourths 
of  the  city  tax  levied  on  any  one  lot  front- 
ing on  any  street  paved  or  to  be  paved: 
and  provided  further,  that  if  In  estimating 
the  abatement  there  shall  be  a  fractional 
part  of  a  cent  per  foot,  the  amount  of  frac- 
tional parts  for  the  whole  term  shall  be  add- 
ed to  the  abatement  of  the  first  year,  and 
disallowed  for  the  remainder  of  the  time. 

"  '(2)  As  to  streets  already  paved,  the  abate- 
ment shall  remain  as  now  provided  by  or- 
dinance until  such  time  as  said  abatement 
shall  amount  to  fifty  per  centum  of  the  cost 
of  said  improvement,  and  thereafter  said 
abatement  shall  be  disallowed:  provided, 
that  in  all  cases  where  any  street  or  streets 
has  or  have  been  repaved,  said  abatement 
shall  immediately  cease;  and  In  all  cases 
where  streets  shall  be  hereafter  repaved  all 
abatements  thereon  shall  thereafter  Immedi- 
ately cease.' 

"Fifth.  That  in  the  summer  of  1892  a  ma- 
jority of  the  owners  of  real  estate  fronting 
on  Tenth  street,  In  the  city  of  Erie,  between 
Peach  street  and  Cherry  street,  petitioned 
councils  of  the  city  of  Erie  to  improve  Tenth 
street  between  the  points  aforesaid  by  grad- 
ing, curbing,  and  paving  said  street  with 
vitrified  brick;  the  defendant  in  this  case 
being  an  owner  of  property  fronting  on  said 
street  between  the  points  aforesaid,  and  be- 
ing one  of  the  petitioners  for  the  pavement 
in  question. 

"Sixth.  That  the  municipal  authorities  of 
the  said  city  of  Erie,  in  pursuance  of  said 
petition,  by  an  ordinance  duly  passed,  and 
approved  October  B,  1892,  provided  for  the 
paving  of  said  street,  as  requested  by  said 
petitioners,  and  thereafter,  to  wit,  in  the 
year  1893,  the  city  of  Erie  caused  the  said 
street  to  be  paved  from  curb  to  curb  be- 
tween the  points  aforesaid,  In  pursuance  of 
said  petition  and  ordinance,  and  assessed 
the  property  of  said  defendant  fronting  up- 
on said  street  with  the  sum  of  $5,542.50,  the 
said  sum  being  the  proper  proportionate 
amount  of  the  costs  of  said  pavement  duly 
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assessable  thereto;  and  the  said  assessment 
was  duly  paid  by  the  said  defendant. 

"Seventh.  That  In  pursuance  of  the  provi- 
sions of  the  ordinance  of  April  1,  1880,  the 
said  plaintiff,  In  levying  the  taxes  for  the 
years  1894  and  1896,  deducted  from  the 
amount  of  taxes  bo  levied  upon  said  land 
by  the  said  city  paving,  abatements  as  re- 
quired by  the  provisions  of  said  ordinance, 
and  collected  from  said  defendant  the 
amount  of  the  said  taxes  remaining  after  al- 
lowing the  abatement  as  aforesaid, 

"Eighth.  That  the  city  of  Erie  passed  an 

ordinance,  duly  approved  September  16, 1696, 

which  is  As  follows,  to  wit: 

"'An   ordinance    abolishing    abatement   of 

taxes  allowed  on  lots  fronting  on  paved 

streets. 

"  'Be  it  ordained  and  enacted  by  the  select 
and  common  councils  .of  the  city  of  Erie,  and 
It  Is  hereby  ordained  and  enacted  by  the  au- 
thority of  the  same: 

"  'Section  1.  That  from  and  after  the  first 
Monday  of  January,  A.  D.  1896,  no  abate- 
ment of  city  taxes  shall  be  allowed  on  any 
lot  or  lots  by  reason  of  the  fact  that  Bald 
lot  or  lots  front  upon  any  street  which  has 
been  or  may  hereafter  be  paved  at  the  ex- 
pense of  the  owners  of  property  abutting 
thereon. 

"'Sec.  2.  That  any  ordinance,  or  part 
thereof,  conflicting  herewith,  be,  and  the 
same  is  hereby,  repealed.' 

"Ninth.  That  for  the  fiscal  year  commen- 
cing the  first  Monday  of  April,  1896,  the  city 
of  Erie  levied  a  tax  upon  the  property  of  the 
said  defendant,  situate  in  the  Third  ward  of 
the  city  of  Erie,  amounting  to  $1,271.21. 
That  ,of  the  property  upon  which  the  tax 
aforesaid  was  assessed  there  were  lots  front- 
ing upon  that  part  of  Tenth  street  paved  by 
the  city  of  Erie  in  the  year  1893,  as  afore- 
said, on  which  the  paving  abatement  for  the 
year  1896,  if  the  same  had  been  allowed  un- 
der the  provisions  of  the  ordinance  of  April 
1,  1880,  would  have  amounted  to  the  sum 
of  $236.77,  and  said  amount  did  not  exceed 
three-fourths  of  the  city  tax  levied  on  said 
property  for  that  year. 

"Tenth.  That  the  said  defendant,  on  Au- 
gust SI,,  1896,  paid  all  taxes  assessed  upon 
lands  fronting  on  Tenth  street  between  the 
points  paved  as  aforesaid,  expept  the  Bum  of 
$236.77,  which  said  Bum  the  said  defendant 
ref  used  to  pay. 

"Eleventh.  It  is  furthermore  agreed  that 
all  acta  of  assembly  affecting  the  city  of 
Erie,  and  all  ordinances  relating  to  paving 
abatements  passed  by  said  city  of  Brie  at 
any  time,  and  the  ordinances  relating  to  the 
paving  of  Tenth  street,  and  proceedings  of 
councils  thereon,  shall  be  considered  as  a 
part  of  this  case  stated,  and  treated  with 
like  force  and  effect  as  if  set  forth  herein 
at  length. 

"fl  the  court  shall  be  of  the  opinion  that 
thedefendant  is  entitled  to  a  rebateof  $236.77 


in  his  city  taxes  for  the  fiscal  year  begin- 
ning on  the  first  Monday  of  April,  1896,  then 
judgment  is  to  be  entered  in  favor  of  the 
defendant;  but,  If  the  court  shall  be  of  the 
opinion  that  the  defendant  is  not  entitled  to 
said  rebate,  then  Judgment  is  to  be  enter- 
ed for  the  plaintiff  for  the  sum  of  $255.71, 
which  amount  includes  interest  and  penal- 
ties to  the  1st  day  of  March,  1897.  Bach 
party  reserves  the  right  to  sue  out  writ  of 
errof,  certiorari  or  appeal  from  the  judg- 
ment of  the  court  In  such  manner  as  the  law 
directs." 

Ordinance  of  October  5,  1892. 

"An  ordinance  providing  for  the  grading,  curb- 
ing, and  paving  of  Tenth  street  from  the 
west  line  of  Peach  street  to  the  east  line  of 
Cherry  street,  providing  for  the  assessment 
and   collection  of  the  costs  thereof,   and 
making  an  appropriation  therefor. 
"Whereas,  a  majority  of  the  owners  of  real 
estate  fronting  or  Tenth  street,  In  the  city  of 
Brie,  between  Peach  street  and  Oherry  street, 
have  petitioned  councils  for  the  improvement 
of  said  Tenth  street  between  the  points  afore- 
said by  grading,  curbing,  and   paving  said 
Tenth  street,  and  the  public  welfare  requir- 
ing such  Improvement:   therefore  be  it  ordain- 
ed and  enacted  by  the  select  and  common 
councils  of  the  city  of  Erie,  and  it  Is  hereby 
ordained  and  enacted  by  the  authority  of  the 
same: 

"Section  1.  That  Tenth  street,  from  the  west 
line  of  Peach  street  to  the  east  line  of  Cherry 
street,  be  Improved  between  the  points  afore- 
said by  being  graded,  curbed,  and  paved;  said 
street  to  be  paved  with  vitrified  brick,  upon  a 
suitable  foundation  of  sand  and  gravel,  from 
curb  to  curb;  the  said  curbing  to  be  of  stone, 
of  such  dimensions  as  may  be  directed  in  the 
specifications  for  said  work;  the  work  to  be 
done  under  the  superintendence  of  the  city 
engineer  and  the  street  committee  of  councils. 

"Sec.  2.  It  shall  be  the  duty  of-  the  city  en-  , 
glneer  to  advertise  in  at  least  two  newspaper!! 
published  in  the  city  of  Erie,  for  one  week. 
for  sealed  proposals  for  the  construction  of 
said  improvements,  and  the  furnishing  of  all 
necessary  material  therefor,  and  the  said  city 
engineer  shall  draw  up,  and,  simultaneously 
with  said  advertisement,  exhibit  in  bis  office, 
full  specifications  of  the  plans  for  the  manner 
of  constructing  said  pavement,  of  the  material 
to  be  used  therefor,  and  when  said  work  shall 
be  commenced  and  completed,  and  all  other 
necessary  Information.  He  shall  give  notice 
in  said  specifications  that  the  contractor  shall 
collect  the  cost  of  paving  said  street,  except 
street  intersections,  public  alleys,  school  and 
church  property,  other  than  that  held  for  par- 
sonage purposes,  from  the  property  owners 
whose  land  front  on  part  of  the  street  Im- 
provement; and  that  the  said' city  of  Erie 
shall,  Under  no  circumstances,  be  held  respon- 
sible for  the  payment  of  any  part  of  the  cost 
of  such  Improvement,  except  as  to  amounts 
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actually  received  from  such  owners  for  said 
contractor,  and  for  street  intersections,  public 
alleys,  school  and  church  property. 

"Sec.  3.  The  contract  for  said  work  shall  be 
let  to  the  lowest  responsible  bidder,  who  shall 
furnish  satisfactory  security  for  the  due  per- 
formance of  the  work,  and  shall  be  executed 
on  behalf  of  the  city  by  the  mayor  thereof. 
Councils  reserve  the  right  to  reject  all  bids. 

"Sec,  4.  That  said  work  shall  be  done  under 
the  supervision  of  the  city  engineer,  and,  as 
soon  as  the  work  is  completed,  the  oily  en- 
gineer shall  proceed  to  assess  the  costs  there- 
of, as  hereinafter  provided,  and  shall  report 
to  councils  a  statement  of  assessments,  show- 
ing the  amount  each  property  holder  will  be 
liable  to  pay  for  the  same.  After  said  assess- 
ments have  been  approved  by  councils,  a  war- 
rant shall  be  drawn  In  favor  of  the  contractor 
for  such  amount,  If  any,  as  shall  have  been 
paid  into  the  city  treasury  by  the  property 
owners  to  apply  on  the  cost  of  such  improve- 
ment, and  the  cost  of  street  Intersections,  pub- 
lic alleys,  school  and  church  property,  other 
than  that  held  for  parsonages;  and  so  much 
of  the  assessments  In  amount  shall  be  assign- 
ed by  the  city  solicitor  to  the  contractor  as  is 
requisite  to  pay  the  contractor  the  balance 
due;  and  the  party  receiving  the  contract  is 
hereby  authorized  to  file  liens  In  the  name  of 
the  city  of  Erie  for  the  use  of  such  contractor, 
for  the  purpose  of  collecting  unpaid  assess- 
ments. 

"Sec.  5.  The  cost  of  grading,  curbing,  and 
paving  said  street  shall  be  assessed  by  the 
frontage  rule  upon  the  real  estate  on  both 
sides  of  said  street  between  the  points  im- 
proved, and  shall  be  payable  as  follows: 
Within  fifteen  days  after  the  assessment  there- 
for has  been  approved  by  councils. 

"Sec.  6.  That  the  sum  of  thirty-five  thousand 
six  hundred  and  fifty  dollars  ($36,060.00)  from 
the  moneys  derived  upon  the  assessments 
above  provided  for  be,  and  is  hereby,  appropri- 
ated to  defray  the  cost  of  said  improvement. 

"Sec.  7.  All  ordinances,  or  parts  thereof, 
conflicting  with  the  above,  are  hereby  re- 
pealed." 

Opinion  of  the  Superior  Court  (Rice,  P.  J.). 

"The  proposition  that  the  ordinance  of  April 
1,  1880,  was  repealed  by  the  paving  ordinance 
of  October  5, 1892,  cannot  be  sustained.  They 
are  in  pari  materia,  and  are  to  be  construed 
together.  The  latter  ordinance  created  the1 
condition  to  which  the  earlier  general  ordi- 
nance became  applicable.  Thus  viewed  there 
Is  no  conflict  between  them.  Applying  the 
well-settled  principles  governing  the  construc- 
tion of  statutes  and  ordinances  which  are  In 
pari  materia,  the  paving  ordinance  is  to  be 
construed  as  if  it  contained  an  express  provi- 
sion that  the  owners  of  property  abutting  on 
the  Improvement,  and  paying  assessments 
thereon,  should  be  entitled  to  an  annual  abate- 
ment of  city  taxes  on  said  property  of  five  per 
centum  of  the  cost  of  the  pavement  per  lineal 


foot  for  the  term  of  ten  yean.    This  provi- 
sion was  fairly  within  the  authority  conferred 
by  the  local  act  of  May  9, 1871  (P.  L.  630),  and 
is  not  In  conflict  with  any  provision,  that  has 
been  called  to  our  attention,  of  the  acts  of 
1874  or  1880,  regulating  the  making  of  such 
improvements  in  cities  of  the  third  class.   Pur- 
suing the  same  line  of  thought,  the  learned 
judge  below  says:   The  dry  proceeded,  under 
the  authority  of  the  petition,  to  pass  on  ordi- 
nance for  paving  the  street,  and  the  pain  ting 
ordinance,  applicable  to  all  such  cases,  must 
be  read  Into  this  special  provision  for  the  par- 
ticular case.    So  read,  the  enactment  substan- 
tially Is  that  the  pavement  shall  be  paid  for,  In 
the  first  Instance,  by  the  owners  of  lots,  and 
that  the  owners  shall  receive  back  again  50 
per  centum  of  the  amount  so  paid,  by  way  of 
annual  abatement  of  taxes.    TMs  amounts  to 
a  promise  on  the  part  of  the  cfty,  for  which 
the  defendant  has  given  a  sufficient  considera- 
tion by  signing  the  petition,  and  by  paying  hte 
assessment  of  the  costs  of  the  Improvement/ 
But  it  is  argued  that  the  act  of  1871  was  ab- 
rogated by  the  provisions  of  sections  1  and  2 
of  article  9  of  the  constitution.     It  is  undoubt- 
edly true  that  it  confers  powers  which  could 
not  be  exercised  to  the  fullest  extent  by  coun- 
cils without  coming  in  conflict  with  the  con- 
stitutional provisions  with  reference  to  uni- 
formity of  taxation  and  exemption  from  taxa- 
tion, and  to  that  extent  It  was  modified,  and 
its  operative  force  is  restrained,  by  the  latter: 
but  It  does  not  necessarily  follow  that  it  was 
wholly  repealed,  so  as  to  prevent  the  exercise 
of  powers  conferred  by  It  not  inconsistent  with 
the  provisions  of  the  fundamental  law.    The 
question,  then,  arises  whether  an  act  authoriz- 
ing a  city  having  power  to  pave  streets  at  the 
expense  of  the  city  or  of  the  abutting  prop- 
erty owners,  or  partly  at  the  expense  of  the 
city  and  partly  at  the  expense  of  the  abutters, 
to  allow  the  latter  an  abatement  of  their  gen- 
eral city  taxes  on  the  same  property  equiva- 
lent to  a  portion  of  the  assessment  for  the  im- 
provements is  in  conflict  with  the  constitution- 
al provisions  under  consideration.    We  are  Jus- 
tified in  saying  that  this  is  the  main  question 
in  the  case,  for  it  is  very  clear  that  the  city 
of  Erie  had  this  power,  unless  It  was  taken 
away  by  the  constitution.    We  are  of  opinion 
that  such  a  law  neither  offends  against  the 
constitutional  provision  requiring  uniformity  of 
taxation  nor  against  that  forbidding  the  enact- 
ment of  laws  exempting  property  from  taxa- 
tion.   When,  In  the  exercise  of  the  discretion 
of  the  municipal  authorities,  a  local  Improve- 
ment has  been  determined  upon,  and  It  has 
also  been  determined  that  It  would  be  just  to 
make  the  city  and  the  abutters  bear  the  ex- 
pense proportionately,  every  dollar  which  one 
of  the  latter  pays  In  the  first  instance  beyond 
his  due  proportion  Is  In  relief  of  the  city,  and 
goes  to  the  benefit  of  the  other  taxpayers.    A 
law  which,  In  Its  practical  operation,  permits 
him  to  apply  this  overpayment  in  discharge  of 
the  general  taxes  agaihst  the  same  property, 
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manifestly  tends  to  produce  uniformity  and 
equality  of  taxation,  rather  than  the  contrary. 
For  the  same  reason  It  is  not  an  act  exempt- 
ing property  from  taxation.  It  simply  pro- 
vides a  mode  for  equalizing  the  burdens  of 
taxation,  and  making  each  citizen  bear  his  due 
proportion. 

"The  remaining  question  Is  as  to  the  effect 
vt  the  repealing  ordinance  of  September  16, 
1885,  upon  the  rights  of  persons  who  paid  the 
paving  assessments  against  their  properties. 
The  authorized  body  of  a  municipal  corpora- 
tion, acting  within  the  scope  of  Its  powers, 
may  bind  It  by  an  ordinance  which,  In  favor 
of  private  persons  interested  therein,  may,  if 
so  Intended,  operate  as  a  contract  1  Dill. 
Mun.  Corp.  pars.  450,  474,  citing  Western  Sav- 
ing Fund  Soc.  v.  City  of  Philadelphia,  31  Pa. 
St  175,  185.  A  repeal  of  a  valid  ordinance  of 
this  nature,  and  thus  intended  to  operate  as  a 
contract  cannot  operate  retrospectively  to  im- 
pair private  rights  vested  under  It  1  Dill. 
Mun.  Corp.  pars.  314,  450.  As  the  learned 
judge  below  well  says:  'A  municipality,  al- 
though vested  with  legislative  powers,  is  com- 
petent to  contract  and  Amenable  to  Judicial  co- 
ercion, and  It  cannot  legislate  away  its  agree- 
ments.' It  Is  to  be  .observed  that  the  paving 
ordinance  was  passed  pursuant  to  a  petition 
of  the  abutting  property  owners.  This  petition 
enabled  the  city  councils  to  pass  the  ordinance 
by  a  vote  of  a  majority  of  all  the  members 
elected,  whereas,  without  petition,  a  two-thirds 
vote  of  all  the  members  would  have  been  nec- 
essary. Presumably,  the  property  owners  had 
in  view  the  ordinance  of  1880,  and  were  influ- 
enced by  it  in  petitioning  for  or  refraining 
from  opposing  the  paving  ordinance.  It  was 
in  the  nature  of  an  Inducement  held  out  to 
them  by  the  city,  a  proposition  which  was  ac- 
cepted. Furthermore  (and  this  is  a  considera- 
tion which  applies  to  the  case  of  all  the  abut- 
ters, whether  petitioners  or  not),  It  was  just  as 
much  a  part  of  the  plan  or  scheme  under 
which  the  pavement  was  ordained  and  laid  as 
if  the  councils  had  declared  in  so  many  words 
that  one-half  the  cost  of  the  pavement  should 
ultimately  be  borne  by  the  city.  Is  it  too 
much  to  say  that  the  city  assumed  an  obliga- 
tion which  it  could  not  repudiate  by  a  subse- 
quent repeal  of  the  ordinance?  We  think  not. 
The  question  as  to  the  power  of  a  municipality 
to  'contract  away'  the  taxing  power  delegated 
to  it  Is  not  fairly  raised  in  this  case.  If,  as 
is  conceded  by  the  appellant's  counsel,  the 
city  had  authority  to  lay  the  pavement  partly 
at  the  expense  of  the  city  and  partly  at  the 
expense  of  the  abutters,  and  if  we  are  correct 
in  holding  that  the  paving  ordinance  and  the 
ordinance  of  1880,  taken  together,  are  to  be 
construed  as  an  exercise  of  that  power  in  a 
lawful,  although  perhaps  roundabout,  mode,  it 
would  seem  to  follow  as  a  self-evident  proposi- 
tion that  the  abutter  who  performed  all  that 
the  ordinance  required  of  him  acquired  a  vest- 
ed right  to  have  the  city  bear  the  portion  of 
the  burden  Imposed  upon  it,  which  right  could 
not  be  impaired  by  a  subsequent  repeal  of  that 


portion  of  the  ordinance.  The  purpose  and 
ultimate  effect  of  the  ordinance  is  not  to  ex- 
empt or  partially  relieve  his  property  from  tax- 
ation, but  to  reimburse  him  out  of  the  taxes 
levied  upon  his  property  to  the  extent  that  he 
has  contributed  In  the  first  instance  to  pay  the 
city's  share  of  the  cost  of  the  Improvement 
The  city  had  the  power,  if  the  conditions  war- 
ranted it,  to  lay  the  pavement  wholly  at  the 
expense  of  the  abutters.  It  also  had  the  pow- 
er— and  we  must  presume  that  this  was  a  prop- 
er occasion  for  Its  exercise — to  apportion  the 
cost  between  the  city  and  the  abutters.  This 
was  a  matter  resting  in  the  discretion  of  the 
councils  ordaining  the  Improvement,  and  the 
mode  of  exercising  it  was  wholly  In  the  city's 
favor,  since  thereby  the  payment  of  Its  share 
of  the  expense  was  distributed  over  a  period 
of  years.  But,  having  exercised  its  discretion, 
the  pavement  having  been  laid,  and  the  as- 
sessment having  been  paid,  its  power  was  ex- 
hausted. It  could  not  afterwards  shift  its 
share  of  the  burden  upon  the  shoulders  of  the 
abutters.  We  concur  with  the  learned  Judge 
below  in  holding  that  the  repealing  ordinance 
is  valid,  but  It  cannot  affect  the  vested  rights 
of  abutting  property  owners  under  the  original 
ordinance. 

"Something  was  said  upon  the  argument  as 
to  the  creation  of  a  municipal  indebtedness  be- 
yond the  two  per  cent  limit,  but  we  cannot 
find  that  any  question  of  that  nature  Is  raised 
In  the  case  stated.  Nor  is  it  alleged  that  the 
allowance  of  the  abatement  will  diminish  the 
annual  revenues  from  ordinary  taxation  to  a 
point  where  it  will  be  Impossible  for  the  city 
to  provide  for  Its  necessary  current  expendi- 
tures. So  far  as  appears,  there  Is  nothing  to 
prevent  the  city  from  discharging  the  obliga- 
tion it  assumed  in  the  defendant's  favor  ac- 
cording to  its  spirit  and  intent  Judgment  af- 
firmed." 

Henry  A.  Clark,  City  Sol.,  and  Jos.  P.  O'Bri- 
en, for  appellant  Theo.  A.  Lamb  and  0.  L. 
Baker,  for  appellee.      " 

PER  CURIAM.  We  find  nothing  in  the  rec- 
ord to  Justify  either  reversal  or  modification  of 
the  well-considered  Judgment  of  the  superior 
court.  Nothing  can  be  profitably  added  to 
what  has  been  so  well  said  by  the  learned  pres- 
ident of  that  court  in  his  clear  and  exhaustive 
opinion  sent  up  with  the  record.  On  that  opin- 
ion the  Judgment  is  affirmed. 


(70  Conn.  806) 
TOWN  OF  BRISTOL  v.  NEW  ENGLAND 

R  CO. 
(Supreme  Court  of  Errors  of  Connecticut    Jan. 

21,  1898.) 
Railroad  Crossing — Changing  Gradb— Order 
or  Commissioners — Dbhurker. 
1.  The  record  of  proceedings  by  the  railroad 
commissioners  to  eliminate  a  grade  crossing  of 
a  street  and  a  railroad  by  ordering  the  con- 
struction of  a  bridge  for  the  railroad  over  the 
street  is  sufficient  to  authorize  abutments  en- 
croaching on  the  street,  though  not  directly  in- 
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■dieating  what  portion  of  the  land  within  the 
true  limits  of  the  highway  is  to  be  covered  by 
the  structure;  the  portion  of  the  surface  of 
the  land  which  the  structure  is  authorized  by 
the  order  to  occupy  being  precisely  indicated 
by  a  map  (drawn  to  a  scale)  locating  the  struc- 
ture in  accordance  with  distances  from  perma- 
nent and  known  monuments,  such  as  the  cor- 
ners of  known  buildings  and  the  center  line  of 
the  railroad's  then  location,  and  the  intention  to 
appropriate  part  of  the  street  for  the  structure 
sufficiently  appearing,  and  the  commissioners 
not  being  bound  to  determine  the  lines  of  the 
street. 

2.  The  authority  of  the  railroad  commission-* 
era,  under  Pub.  Acts  1889,  c.  220,  in  abating  the 
nuisance  of  a  grade  crossing  of  a  street  and  a 
railroad,  to  order  the  construction  of  a  bridge, 
includes  the  power  to  occupy  therefor  land  oc- 
cupied by  the  highway. 

3.  A  town  cannot,  otherwise  than  by  appeal 
from  the  order,  raise  the  question  whether  a 
highway  is  unnecessarily  encroached  on  by  a 
bridge  to  carry  a  railroad  over  the  highway  as 
ordered  by  the  railroad  commissioners. 

4.  The  reason  specified  in  a  demurrer  to  the 
answer  in  a  suit  to  enjoin  a  structure,  that 
all  the  allegations  of  said  defense  are  insuffi- 
cient to  justify  the  building  thereof,  is  too  gen- 
eral. 

5.  The  provision  in  an  order  of  railroad  com- 
missioners relative  to  a  grade  crossing  of  a 
railroitd  and  M.'  street,  that  it  be  changed  by 

-removal  .of  tine  railroad  .  tracks  to  a  certain 
point,  and  that  they  be  carried  over  the  bigb- 
'  way  on  a  bridge,  "with  stone  abutments  locat- 
ed on  the  street  lines  on  each  side,  and  with 
supporting  columns  on  the.  gutter  lines  of  the 
street,"  with  approaches  not  exceeding  9  feet 
in  100  on  the  north  side  of  said  crossing;  and 
not  exceeding  5  feet  in'  100  on  N.  M.  street, 
"said  alterations  and  changes  being  also  deline- 
ated and  shown  on  two  maps  on  file  in  this  of- 
fice," does  not  contradict  or  render  invalid  the 
part  of  the  order  contained  in  the  maps  which 
directs  in  detail  the  chawges  to  be  made  in  N. : 
M.  street,  and  locates  with  exactness,  within  the 
lines  of  that  street,  an  abutment  to  be  there 
built 

6.  Where  an  order  of  railroad  commissioners, 
set  up  as  a  defense^  on  its  face  authorizes  the 
structure  which  the  complaint  Seeks  to  enjoin, 
the  point  that  it  is  insufficient,  because  not  so 
intended,  cannot  be  raised  by  demurrer. 

Appeal  from  superior'  court,  Hartford  coun- 
ty; Samuel  O.  Prentice,  Judge. 

Action  by  the  town  of  Bristol  against  the 
New  England  Railroad  Company  to  enjoin  the 
construction  of  the  abutment  of  a  railroad 
bridge  so  as  to  encroach  on  a  highway.  De- 
murrers to  the  answer  were  overruled,  and 
judgment  rendered  for  defendant'  Plaintiff 
appeals.     Affirmed. 

The  complaint  contains  two  counts,  the  first 
being  as  follows:  "(1)  Main  street  and  North 
Main  street  are  highways  of  the  town  of  Bris- 
tol, over  which  said  town  has  all  the  rights 
and  duties  which  by  law  are  vested  in  towns, 
as  to  their  public  highways.  (2)  Said  streets 
are  the  two  principal  business  streets  of  said 
town.  The  travel  on  both  said  streets,  near 
and  at  their  junction,  is  very  great,  on  foot 
and  in  trucks,  wagons,  bicycles,  and  other 
vehicles;  and  an  electric  street  railway  also 
passes  from  one  street  to  the  other  at  that 
corner,  at  a  grade  of  about  fire  feet  to  the 
hundred.  (3)  The  defendant  Is  planning  to 
build  a  railway  bridge  over  Main  street,  and 
an  embankment  on  its  land  northerly  of  North 


Main  street  to  support  Its  railway  tracks;  and 
it  intends  and  threatens  to,'  and  will,  unless  it 
is  restrained  by  this  court,  build  a  stone  abut- 
ment to  support  said  embankment  within  the 
limits  of  said  North  Main  street  and  so  as  to 
encroach  upon  said  street  and  occupy  a  strip 
thereof  about  forty  feet  long,  about  four  and 
a  half  feet  in  width  at  the  corner,  and  about 
six  feet  in  width  at  the  widest  point  as 
shown  by  a  map  of  said  proposed  encroach- 
ment, hereto  annexed.  (4)  Said  encroachment 
will  greatly  obstruct  and  inconvenience  the 
travel  on  said  highway,  and,  in  addition  there- 
to, it  will,  by  cutting  off  the  view  of  each 
street  from  travelers  approaching  the  corner 
upon  the  other  street,  make  said  corner  very 
dangerous,  because  of  the  likelihood  of  colli- 
sion between  wagons'  and  other  vehicles,  tram- 
way cars,  and  foot  passengers  approaching 
,said  corner  on  the  two  streets.  Such  danger 
will  be  especially  great  because  of  the  propos- 
ed operation  of  said  railway  across  said  bridge 
over  Main  street,  and  nearly  parallel  to,  and 
yery  near  the  line  of,  North  Main  Btreet 
whereby  horses  will  be  liable  to  be  frighten- 
ed and  become  uncontrollable  at  and  near  said 
corner,  by  the  sound  and  sight  of  passing  rail- 
way trains.  The  plaintiff  claims  an  injunc- 
tion to  restrain  the  defendant  from  building 
any  abutment  or  other  structure  within  the 
lines  of  North  Main  street  or  In  any  way  en- 
croaching thereon."  The  second  count  alleg- 
es: "Paragraphs  1  and  2  of  the  first  count 
are  made  similarly  numbered  paragraphs  of 
this  count.  (8)  The  defendant  is  planning  to 
build  a  railway  bridge  over  Main  street,  and 
an  embankment,  wholly  or  In  part  on  Its  land 
on  the  north  side  of  North  Main  street  to  sup- 
port its  railway  tracks;*  and  it  Intends  and 
threatens  to,  and  will,  unless  It  is  restrained 
by  this  court,  build  a  stone  abutment,  or  other 
structure,  to  support  said  embankment  within 
the  limits  of  said  North  Main  street,  and  so  as 
to  encroach  upon  said  street,  and  occupy  a 
portion  thereof  about  twenty-one  feet  long, 
about  eleven  feet  in  width  at  the  corner,  and 
about  fourteen  feet  in  width  at  the  widest 
point.  (4)  Paragraph  4  of  the  first  count  is 
made  paragraph  4  of  this  count"  The  defend- 
ant's answer  to  both  counts  is  the  same,  and 
contains  two  defenses.  "First  Defense.  (1) 
The  defendant  admits  that  Main  street  and 
North  Main  street  are  highways  of  the  town 
of  Bristol,  and  that,  the  defendant  is  planning 
to  build  a  bridge  to  carry  its  railway  over 
the  highway  at  the  corner  of  Main  and  North 
Main  streets,  Including,  as  a  necessary  part  of 
said  bridge,  a  stone  wall  or  abutment  to  sup- 
port It  (2)  As  to  the  other  allegations  of  the 
plaintiff's  complaint  the  defendant  has  not 
sufficient  knowledge  to  form  a  belief,  and 
leaves  the  plaintiff  to  its  proof  thereof.  Sec- 
ond Defense.  On  the  2d  day  of  March,  1891, 
the  railroad  commissioners  of  the  state  of  Con- 
necticut duly  made,  after  full  hearing  of  all 
parties  In  interest  including  the  plaintiff  in 
this  action,  an  order,  a  copy  of  which  is  here- 
to annexed,  as  Exhibit  1.    A  copy  of  each  of 
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the  maps  described  in  said  order  as  delineat- 
ing the  alterations  and  changes  ordered  Is  al- 
so filed  herewith,  one  to  be  marked  'Exhibit 
2,'  and  the  other  to  be  marked  'Exhibit  3.' 
The  said  order  of  the  railroad  commissioners 
was,  upon  appeal,  affirmed  by  a  decree  of  this 
court,  July  29,  1892.  (3)  The  defendant,  at 
the  time  when  this  action  was  brought,  plan- 
ned and  Intended,  and  has  ever  since  planned 
and  Intended,  to  build  the  embankment  and 
stone  abutment  referred  to  in  the  complaint, 
and  alleged  to  be  within  the  limits  of  North 
Main  street,  in  exact  accordance  with  the  said 
order  of  the  railroad  commissioners  affirmed 
by  this  court,  and  with  said  maps  delineating 
the  changes  and  alterations  ordered." 

Exhibit  1  is  as  follows:  "State  of  Con- 
necticut, Office  of  the  Railroad  Commission- 
ers. Hartford,  March  2d,  1801.  Be  It  re- 
membered that  on  the  2d  day  of  September, 
1890,  the  following  order  for  bearing  and  of 
notice  was  by  us  made  hi  regard  to  the  re- 
moval of  the  grade  crossing  of  the  New  York 
&  New  England  Railroad,  and  the  highway 
known  as  'Main  Street,'  in  the  town  of  Bris-' 
tol,  viz.:  'State  of  Connecticut,  Office  of  the 
Railroad  Commissioners.  Hartford,  Septem- 
ber 2d,  1890.  Whereas,  the  directors  of  the 
New  York  &  New  England  Railroad  Com- 
pany failed  to  remove  or  apply  for  the  re- 
moval during  the  year  ending  August  1st, 
1890,  of  any  grade  crossing  of  a  highway 
which  crossed  or  was  crossed  by  their  rail- 
road; and  whereas,  in  our  opinion,  said  di- 
rectors should  have  applied  for  the  removal 
of  the  grade  crossing  of  their  road  and  the 
highway  known  as  "Main  Street,"  in  the 
town  of  Bristol:  Therefore,  be  it  ordered 
that  a  bearing  be  had  at  the  passenger  sta- 
tion of  said  company  in  said  Bristol  on  Wed- 
nesday, the  24th  day  of  September,  1890,  at 
9  o'clock  a.  m.,  as  to  what  alterations,  chan- 
ges, or  removals,  If  any,  shall  be  made  at 
said-  crossing,  and  by  whom  done,  and  that 
notice  thereof  be  given  to  the  selectmen  of 
said  town,  to  said  company,  and  to  the  own- 
ers of  the  land  adjoining  said  crossing,  and 
adjoining  that  portion  of  said  highway  to  be 
changed  in  grade,  by  George  T.  Utley,  by 
depositing  In  the  post  office  in  Hartford, 
postage  paid,  true  and  attested  copies  of  this 
order,  on  or  before  the  6th  day  of  September, 
Instant,  addressed  one  to  each  of  the  follow- 
ing named  parties,  viz.:  The  selectmen, 
Bristol,  Conn.;  James  W.  Perkins,  secretary 
N.  Y.  &  N.  B.  R.  R.  Co.,  Boston,  Mass.; 
Henry  W.  Oridley,  the  Bristol  National 
Bank,  Samantha  Churchill,  John  B.  Church- 
ill, Augusta  Churchill,  the  Society  of  Trinity 
Church,  the  Bristol  Savings  Bank,  C  H. 
Riggs,  F.  H.  Williams,  Sarah  C.  Richards,  A. 
H.  Frlnck,  William  Linstead,  Henry  A.  Sey- 
mour, Rachael  Nott,  Charles  E.  Nott,  Julius 
R.  Mitchell,  and  Drusilla  Mitchell,  all  of 
Bristol,  Conn.  Geo.  M.  Woodruff,  W.  H. 
Hayward,  Wm.  O.  Seymour,  Railroad  Com- 
missioners.' And  on  the  24th  day  .of  Sep- 
tember we  met  at  the  time  and  place  named 


In  said  order,  when  it  appeared,  and  we  do 
find,  that  said  order  of  notice  had  been  duly 
complied  with,  and  that  reasonable  notice  of 
said  hearing  had  been  given  to  said  railroad 
company,  to  the  municipality  in  which  said 
crossing  is  situated,  and  to  the  owners  of  the 
land  adjoining  such  crossing,  and  adjoining 
that  part  of  the  highway  to  be  changed  in 
grade;  and  all  of  said  parties  appeared,  and 
were  heard  in  part,  and  the  further  hearing 
was  by  agreement  adjourned  until  the  25th 
of  November,  1891,  at  the  town  hall  in  said 
Bristol,  where  said  parties  again  appeared 
and  were  heard.  And  the  further  hearing 
on  said  matter  was  from  time  to  time  ad- 
journed until  the  11th  day  of  February,  In- 
stant, at  this  office,  at  2  o'clock  p.  m.;  and 
on  the  3d  day  of  February,  Instant,  a  further 
order  of  notice  was  by  us  Issued  as  follows, 
viz.:  'State  of  Connecticut,  Office  of  the  Rail- 
road Commissioners.  Hartford,  February 
3d,  1891.  Whereas,  the  undersigned  railroad 
commissioners  of  Connecticut  on  the  2d  day 
of  September,  1890,  Issued  their  order  as 
follows,  viz.:  "State  of  Connecticut,  Office 
of  the  Railroad  Commissioners.  Hartford, 
September  2d,  1890.  Whereas,  the  directors 
of  the  New  York  &  New  England  Railroad 
Company  failed  to  remove  or  apply  for  the 
removal  during  the  year  ending  August  1st, 
1890,  of  any  grade  crossing  of  a  highway 
which  crossed  or  was  crossed  by  their  rail- 
road; and,  whereas,  in  our  opinion,  said  di- 
rectors' should  have  applied  for  the  removal 
of  the  grade  crossing  of  their  road  and  the 
highway  known  as  'Main  Street,'  in  the  town 
of  Bristol:  Therefore,  it  is  ordered  that  a 
hearing  be  had  at  the  passenger  station  of 
said  company  in  said  Bristol  on  Wednesday, 
the  24th  day  of  September,  1890,  at  9  o'clock 
a.  m.,  as  to  what  alterations,  changes,  or 
removals,  If  any,  shall  be  made  at  said  cross- 
ing, and  by  whom  done,  and  that  notice 
thereof  be  given  to  the  selectmen  of  said 
town,  to  said-  company,  and  to  the  owners  of 
the  land  adjoining  said  crossing,  and  adjoin- 
ing that  portion  of  said  highway  to  be  chan- 
ged In  grade,  by  Geo.  T.  Utley,  by  depositing 
in  the  post  office  in  Hartford,  postage  paid, 
true  and  attested,  copies^  of  this  order,  on  or 
before  the  6th  day  of  September,  instant, 
addressed  one  to  each  of  the  following  nam- 
ed parties,  viz.;  The  selectmen,  Bristol, 
Conn.;  James  W.  Perkins,  secretary  N.  Y.. 
N.  H.  &  E.  R.  R.  Co.,  Boston,  Mass.;  Henry 
W;  Grldley,  the  Bristol  National  Bank,  Sa- 
mantha Churchill,  John  B.  Churchill,  Augusta 
Churchill,  the  Society  of  Trinity  Church,  the 
Bristol  Savings  Bank,  O.  H.  Riggs,  F.  H. 
Williams,  Sarah  C.  Richards,  A.  H.  Frlnck, 
William  Linstead,  Henry  A.  Seymour,  Rach- 
ael Nott,  Julius  R.  Mitchell,  and  Drusilla 
Mitchell.  Geo.  M.  Woodruff,  W.  H.  Hay- 
ward,  Wm.  O.  Seymour,  Railroad  Commis- 
sioners." And  the  hearing  in  said  matter 
having  been  adjourned  from  time  to  time  till 
the  11th  day  of  February,  1891,  at  2  o'clock 
p.  m.,  at  our  office  in  Hartford:    Therefore, 
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ordered,  that  notice  of  said  adjourned  hear- 
ing be  given  by  Geo.  T.  Utley,  by  depositing 
in  the  post  office  at  Hartford  true  and  at- 
tested copies  of  said  original  order  and  of 
this  order,  addressed  to  each  of  the  parties 
named  in  said  order  of  September  2d,  1880, 
on  or  before  the  5th  day  of  February,  in- 
stant Geo.  M.  Woodruff,  W.  H.  Hayward, 
Wm.  O.  Seymour,  Railroad  Commissioners.' 
And  pursuant  to  said  adjournment  and  no- 
tice we  met  at  said  last-named  time  and 
place,  when  said  parties  again  appeared,  and 
were  fully  and  finally  heard.  And  now,  aft- 
er such  notices  and  hearings,  we,  being  of 
opinion  that  the  financial  condition  of  the 
said  New  York  &  New  England  Railroad 
Company  will  warrant  such  order,  and  that 
public  safety  requires  the  same,  do  hereby 
order  such  crossing  removed,  and  do  deter- 
mine and  order  that  the  following  altera- 
tions, changes,  and  removals  be  made  and 
done,  to  wit:  That  the  method  of  crossing 
be  altered  so  that  said  highway,  Instead  of 
crossing  said  tracks  at  grade,  as  at  present, 
be  carried  under  said  tracks,  and,  for  that 
purpose,  that  the  location  of  the  said  cross- 
ing be  changed  by  the  removal  of  said  tracks 
from  their  present  location  to  a  point  about 
eighty  feet  southerly  therefrom;  the  same 
being  carried  over  said  highway  on  a 
double-track  Iron  bridge,  with  not  less  than 
twelve  feet  clear  head  room,  with  stone 
abutments  located  upon  the  street  lines  upon 
each  side,  and  with  supporting  columns  upon 
the  latter  lines  of  the  street  (said  street  be- 
ing excavated  so  much  as  may  be  necessary 
to  give  said  head  room),  with  approaches  not 
exceeding  nine  feet  in  a  hundred  on  the 
north  side  of  said  crossing,  and  level  npon 
the  south  side,  and  not  exceeding  five  feet  In 
a  hundred  on  North  Main  street  and  four 
feet  in  a  hundred  on  Prospect  street;  said 
alterations  and  changes  being  also  delineated 
and  shown  on  two  maps  on  file  in  this  office, 
one  marked:  *N.  Y.  &  N.  E.  R.  R.  Proposed 
.Undercrossing  of  Main  Street  Bristol,  Conn. 
Scale,  50  feet  to  one  inch.  Chief  Engineer's 
•Office.  Boston,  February  10th,  1891.  L.  B. 
Bidwell,  Chief  Engineer.'  And  the  other 
marked:  'Proposed  Change  of  Main  Street 
Crossing,  Bristol,  Conn.  Scale,  40  feet  to 
one  inch.  Boston,  February  10th,  1891.  L. 
B.  Bidwell,  Chief  Engineer.'  All  of  said 
alterations,  changes,  and  removals  to  be 
made  and  done  by  said  railroad  company, 
and  the  expense  thereof,  including  the  dam- 
ages to  any  person  whose  land  is  taken,  and 
the  special  damages  which  the  owner  of  any 
land  adjoining  the  public  highways  shall 
sustain  by  reason  of  any  change  in  the  grade 
of  Buch  highways  in  consequence  of  any 
change,  alteration,  or  removal  above  ordered, 
to  be  paid  by  said  railroad  company.  Geo. 
M.  Woodruff,  W.  H.  Hayward,  Wm.  O.  Sey- 
mour, Railroad  Commissioners." 

The  plaintiff  demurred  to  the  second  de- 
fense in  each  count.  The  demurrer  to  the 
second  defense  In  the  first  count  is  as  fol- 


lows: "(1)  All  the  allegations  of  said  defense, 
taken  together,  are  insufficient  in  law  to  Jus- 
tify the  building  of  an  embankment  and  abut- 
ment within  the  limits  of  said  North  Main 
street  in  the  manner  described  in  the  com- 
plaint (2)  The  order  of  the  railroad  com- 
missioners referred  to  in  paragraph  1  of  said 
defense,  and  affirmed  as  alleged  In  paragraph 
2  thereof,  and  the  maps  and  exhibits  2  and  3, 
referred  to  in  paragraph  1  as  delineating  the 
alterations  and  changes  ordered,  do  not  au- 
thorize any  encroachment  on  said  North  Main 
street  by  an  embankment  to  support  the  rail- 
way tracks  of  the  defendant  or  by  a  stone 
abutment  to  support  said  embankment.  (») 
The  plan  and  Intention  of  the  defendant  to 
build  the  embankment  and  stone  abutment 
referred  to  in  the  complaint  and  alleged  to 
be  within  the  limits  of  said  North  Main 
street  hi  exact  accordance  with  the  said  or- 
der of  the  railroad  commissioners  affirmed 
by  this  court,  and  with  said  maps  delineat- 
ing the  changes  and  alterations  ordered  as 
set  forth  in' paragraph  8  of  said  defense  as 
amended,  Is  not  authorized  or  Justified,  in  so 
far  as  said  plan  or  intention  of  the  defend- 
ant involves  any  encroachment  on  said  North 
Main  street  by  an  embankment  or  abutment 
(4)  Said  order  of  the  railroad  commissioners, 
with  the  maps  therein  referred  to,  do  not  au- 
thorize any  encroachment  on  North  Main  street 
for  the  purpose  of  locating,  building,  or  main- 
taining the  stone  abutments  referred  to  and  de- 
scribed In  said  order."  The  demurrer  to  the  sec- 
ond defense  in  the  second  count  is  as  follows: 
"(1)  All  the  allegations  of  said  defense,  tak- 
en together,  are  Insufficient  in  law  to  justify 
the  building  of  an  embankment  and  abut- 
ment within  the  limits  of  said  North  Main 
street  in  the  manner  described  in  said  second 
count.  (2)  The  order  of  the  railroad  com- 
missioners referred  to  in  paragraph  1  of  said 
defense,  and  affirmed  as  alleged  in  paragraph 
2  thereof,  and  the  maps  and  exhibits  2  and 
8  referred  to  in  paragraph  1  as  delineating 
the  alterations  and  changes  ordered,  do  not 
authorize  an  encroachment  on  said  North 
Main  street  as  described  in  said  second  count 
of  the  complaint  by  an  embankment  to  sup- 
port the  railway  tracks  of  the  defendant,  or 
by  a  stone  abutment  or  other  structure  to 
support  said  embankment.  (3)  The  plan  and 
intention  of  the  defendant  to  build  the  em- 
bankment and  stone  abutment  referred  to  in 
said  second  count  of  the  complaint,  and  al- 
leged to  be  within  the  limits  of  said  North 
Main  street  In  exact  accordance  with  the 
said  order  of  the  railroad  commissioners  af- 
firmed by  this  court  and  the  said  maps  de- 
lineating the  changes  and  alterations  ordered 
as  set  forth  in  paragraph  3  in  said  defense, 
is  not  authorized  or  justified,  In  so  far  as  said 
plan  or  intention  of  the  defendant  involves 
any  encroachment  on  said  North  Main  street 
by  an  embankment,  abutment,  or  other  struc- 
ture. (4)  Said  order  of  the  railroad  commis- 
sioners, with  the  maps  therein  referred  to, 
do  not  authorize  any  encroachment  on  North 
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Main  street  for  the  purpose  of  locating,  build- 
ing, or  maintaining  the  stone  abutment  refer- 
red to  and  described  In  said  order." 

Frank  L.  Hungerf  ord  and  Epaphroditus  Peck, 
for  appellant  Edward  D.  Bobbins,  for  appel- 
lee. 

HAMERSLEY,  J.  The  complaint  alleges 
that  the  defendant  intends  to  build  a  bridge 
for  carrying  its  railroad  tracks  over  Main 
street  at  the  corner  of  that  street  and  North 
Main  street  (they  being  highways  within  the 
limits  of  the  town  of  Bristol),  and  threatens 
to  build  a  stone  abutment  in  connection  with 
said  bridge,  so  as  to  encroach  upon  North 
Main  street,  and  occupy  a  strip  thereof,  as 
shown  by  the  annexed  map,  marked  "Exhib- 
it A,"  and  claims  an  injunction  restraining 
the  defendant  from  building  any  structure 
within  the  limits  of  North  Main  street  Ex- 
hibit A  Is  a  map  (drawn  to  a  scale)  purporting 
to  be  a  fac  simile  of  the  defendant's  plan  and 
profiles  for  the  abolition  of  the  Main  street 
grade  crossing  at  Bristol,  prepared  and  signed 
by  its  chief  engineer.  The  right  of  the  plain- 
tiff to  ask  an  Injunction  arises  from  the  du- 
ties Imposed  upon  it  by  law,  as  the  agent  of 
the  state  in  the  maintenance  and  care  of 
these  highways;  and  the  defendant  In  Its 
second  defense,  sets  up  the  paramount  au- 
thority of  the  state,  exercised  through  an  or- 
der of  the  railroad  commissioners,  appropriat- 
ing this  portion  of  the  highway  as  necessary 
for  the  abolition  of  a  public  nuisance  endan- 
gering the  lives  of  its  citizens  who  use  the 
highways.  The  answer  contains  a  first  de- 
fense, in  which  each  allegation  of  the  com- 
plaint is  either  denied  or  admitted,  and  a 
second  defense,  which  purports  to  allege  ex- 
trinsic facts  sufficient,  if  proved,  to  defeat 
the  plaintiff's  action,  admitting  for  the  pur- 
poses of  the  defense  the  facts  stated  In  the 
complaint  The  allegations  of  the  defense 
are:  (1)  The  existence  of  an  order  by  the 
railroad  commlseionerc  directing  the  defend- 
ant to  remove  its  present  grade  crossing  of 
Main  street,  and  for  that  purpose  changing 
the  location  of  said  crossing  to  a  point  80 
feet  southerly,  at  the  corner  of  Main  and 
North  Main  streets,  and  directing  the  de- 
fendant to  there  build  over  Main  street,  and 
adjoining  North  Main  street  a  bridge,  with 
a  wing  or  supporting  abutment  whose  loca- 
tion Is  definitely  fixed  by  the  maps  which  are 
a  part  of  the  order.  (2)  The  structure  which 
the  defendant  threatens  to  build,  as  alleged 
in  the  complaint  and  shown  on  the  maps 
contained  in  the  complaint  Is  in  exact  accord- 
ance with  the  command  of  the  commission- 
ers contained  in  the  order,  and  the  maps, 
which  are  a  part  thereof.  If  these  allega- 
tions of  fact  are  denied  and  proved,  a  com- 
plete defense  to  the  action  is  established. 
Instead  of  replying,  by  denial  or  otherwise, 
to  the  defense,  the  plaintiff  has  demurred; 
and  the  action  of  the  court  in  overruling  that 
demurrer  is  the  only  error  assigned  in  -this 
*ppe*l>. 


Before  dealing  directly  with  the  demurrer, 
we  consider  what  seems  to  be  the  plaintiff's 
conception  of  the  fundamental  defect  claimed 
to  be  apparent  In  the  second  defense.  It  la 
this:  An  Inspection  of  the  record  of  the  pro- 
ceedings of  the  commissioners  does  not  clear- 
ly Indicate  what  portion,  If  any,  of  the  land 
within  the  true  limits  of  the  highway,  is  to 
be  covered  by  the  structure  authorized.  This 
claim  Is  true,  but  it  must  be  distinguished 
from  a  claim  confounded  with  it,— that  the  rec- 
ord does  not  precisely  indicate  that  portion  of 
the  surface  of  the  land  which  the  structure 
authorized  Is  to  occupy.  The  latter  claim  is 
not  true.  A  map  (drawn  to  a  scale)  locating 
the  structure  In  accordance  with  distances 
from  permanent  and  known  monuments  de- 
scribes its  actual  location  as  precisely  as  is 
possible.  Such  Is  the  character  of  the  map 
in  question.  It  purports  to  denote  corners  of 
permanent  buildings,  and  the  center  line  of 
the  appellee's  present  location,  fixed  by  public 
authority,  and  made  a  matter  of  public  rec- 
ord. It  is  unnecessary  that  a  map  of  a  pro- 
jected structure,  of  the  nature  of  that  which 
was  the  subject  of  the  order  of  the  railroad 
commissioners,  should  be  so  drawn  as  to  de- 
scribe every  possible  monument  in  the  vicinity 
of  its  site.  It  is  enough  if  It  describes  such, 
and  so  many,  that  when  received  upon  the 
ground,  and  in  relation  to  the  ground,  a  com- 
petent surveyor  can  ascertain  the  points  at 
which  .to  set  his  stakes.  The  presumption  is 
that  the  board  of  railroad  commissioners,  one 
of  whose  members  the  law  requires  to  be  a 
civil  engineer,  has  made  no  order  for  the  con- 
struction .  of  a  public  work  which  cannot  be 
precisely  executed.  On  demurrer,  the  answer 
which  set  forth  such  an  order  was  entitled  to 
the  support  of  that  presumption.  The  exact 
position  of  the  land  to  be  occupied  being  thus 
sufficiently  shown,  any  statement  in  the  order 
of  the  precise  point  where  the  actual  line  of 
North  Main  street  crosses  this  land  is  Imma- 
terial to  the  sufficiency  of  the  defense.  The 
commissioners  are  dealing  with  the  abatement 
of  a  nuisance.  Their  authority  to  order  such 
construction  of  a  bridge  as  Is  necessary  to 
most  thoroughly  abate  that  nuisance  Is  com- 
plete, Including  the  power  to  occupy  land 
covered  by  a  highway.  They  have  no  au- 
thority to  determine  the  disputed  lines  of  a 
highway,  and  were  not  bound  to  do  so  in  mak- 
ing the  order.  The  defense  set  up  Is  com- 
plete, whether  the  land  the  defendant  is  or- 
dered to  occupy  Is  covered  to  the  extent  of  1 
foot  or  of  20  feet  by  the  casement  of  a  high- 
way. If  the  plaintiff,  as  guardian  of  that 
highway,  thought  its  limits  were  unnecessari- 
ly encroached  upon,  it  was  its  duty  to  appeal 
from  the  order.  The  legal  exercise  of  discre- 
tion by  the  commissioners  cannot  be  challen- 
ged In  any  other  way. 

But  in  this  connection  the  plaintiff  claims 
that  the  record  does  not  clearly  show  that  the 
commissioners  Intended  that  any,  portion  of  the 
highway  should  be  occupied.  We  think  the 
record  does  clearly  show  that  the  commission 
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era  made  this  location  with  full  understanding 
that  the  land  occupied  might  be,  and  probably 
was,  within  the  limits  of  this  highway.  As- 
suming that  there  must  be  an  Intention  to  ap- 
propriate the  portion  of  the  highway  within 
the  limits  of  the  land  designated,  we  think  that 
intention  sufficiently  appears  on  the  face  of 
the  record,  which  Includes  the  order  expressed 
In  writing  and  in  maps.  The  commissioners 
apparently  decided  that  the  structure  describ- 
ed, covering  the  land  defined,  is  necessary  to 
the  abatement  of  the  nuisance,  notwithstand- 
ing a  portion  of  the  land  defined  may  be  cover- 
ed by  the  adjoining  highway,  and  ordered  the 
defendant  to  build  that  structure.  This  they 
had  the  power  to  do,  and  were  not  bound  to 
first  adjudicate  the  legal  limits  of  that  high- 
way, and  then,  in  addition  to  the  limitation 
of  the  use  of  the  highway  necessarily  involved 
in  the  location  of  the  structure  ordered,  to 
formally  condemn  or  discontinue  as  a  highway 
a  precise  number  of  square  feet  The  de- 
cision made,  and  the  structure  ordered,  were 
a  sufficient  appropriation  for  that  purpose  of 
such  portion  of  the  highway  as  actually  cover- 
ed land  designated.  It  follows  that  when  the 
defendant  alleges  the  existence  of  this  order, 
and  that  the  structure  it  threatens  to  build 
as  alleged  in  the  complaint  is  in  exact  accord- 
ance with  the  order,  it  sets  up  a  complete  and 
valid  defense,  consistent  with  the  truth  of  the 
essential  allegations  of  the  complaint;  it  al- 
leges facts,  and  not  conclusions  of  law;  It  as- 
sumes the  whole  burden  of  proof  properly  be- 
longing to  it  (1.  e.  the  burden  of  proving  the 
existence  of  the  order,  and  of  proving  the 
Identity  of  the  structure  It  has  threatened  to 
build,  as  alleged  In  the  complaint,  with  the 
structure  it  has  been  ordered  to  build);  and 
it  does  not,  as  claimed  by  the  plaintiff,  al- 
lege facts  that  In  any  event  can  be  held  equiva- 
lent to  a  general  denial,  for  It  admits  the  al- 
legation material  to  the  plaintiff's  case,  that 
the  threatened  structure  Is  within  the  limits 
of  thg  highway.  And  If  the  defendant  falls 
to  establish  by  proof  the  existence  of  the  or- 
der, and  the  identity  of  the  structures,  the  ad- 
mission of  this  fact  entitles  the'  plaintiff  to 
judgment.  If,  on  the  other  hand,  the  defend- 
ant does  prove  the  facts  it  has  alleged,  then 
the  fact  admitted,  material. to  the  plaintiff's 
case,  becomes  immaterial  to  the  case  the  de- 
fendant has  established,  and  whether  the  fact 
so  admitted  is  in  reality  a  fact  or  not  cannot 
affect  the  defendant's  right  to  a  judgment. 
"All  demurrers  must  distinctly  specify  the  rea- 
sons why  the  pleading  demurred  to  is  insuffi- 
cient." Gen.  St.  <  873.  Reasons  for  claiming 
the  Insufficiency  of  the  second  defense,  not 
specified  In  the  demurrer,  do  hot  demand  dis- 
cussion. The  plaintiff  is  not  entitled  to  a  re- 
versal of  the  judgment  because  the  trial  court 
did  not  sustain  the  demurrer  for  reasons  not 
specified..  The  first  reason  stated  in  the  de- 
murrer Is  too  general  to  have  any  force.  It 
is  claimed  under  the  fourth  reason  that,  the 
clause. In  the  written  portion  of  the  order  di- 
recting the  building  of  a  bridge  over  Main 


street,  "with  not  less  than  twelve  feet  clear 
head  room,  with  stone  abutments  located  upon 
the  street  lines  upon  each  side,  and  with  sup- 
porting columns  upon  the  gutter  lines  of  the 
:  street,"  controls  the  subsequent  clause,  direct- 
ing changes  in  North  Main  street,  and  contra- 
dicts and  renders  invalid  that  portion  of  the 
order  contained  in  the  maps  which  directs  In 
detail  the  changes  to  be  made  in  North  Main 
street,  and  fixes  the  exact  location  upon  the 
surface  of  the  land  of  the  supporting  wall  or 
abutment  to  be  there  built.  We  do  not  so 
read  the  order.  The  description  of  the  bridge 
over  Main  street  as  one  with  abutments  on 
the  street  lines,  and  supporting  columns  on  the 
gutter  lines,  of  that  street,  exhausts  Its  force 
to  describing  the  abutments  and  supporting 
columns  mentioned,  and  that  description  can- 
not be  construed  as  applicable  to  the  portions 
of  the  order  dealing  with  changes  In  other 
streets,  nor  as  compelling  a  wing  or  support- 
ing abutment  on  North  Main  street  to  be  lo- 
cated upon  the  street  line,  notwithstanding  the 
portion  of  the  order  directing  these  changes 
locates  with  certainty  the  abutment  In  a  dif- 
ferent place.  Giving  the  widest  allowable 
scope  to  the  language  of  the  two  other  rea- 
sons, they  present,  in  addition  to  the  points 
already  considered,  only  this  claim:  That  the 
railroad  commissioners  had  no  power,  in  their 
order  for  the  elimination  of  the  grade  crossing 
at  Main  street,  to  direct  the  abutment  in  ques- 
tion to  be  bnilt  within  the  lines  of  North  Mam 
street;  and,  if  they  had  such  power,  they  have 
not  given  such  directions.  If  the  commission- 
ers had  the  power  to  order  the  erection  of  the 
abutment  as  described,  covering  a  portion  of 
the  highway,  It  is  immaterial  to  the  sufficiency 
of  the  second  defense,  for  reasons  already 
stated,  whether  or  not  the  abutment  ordered 
actually  extends  within  the  legal  lines  of  North 
Main  street.  That  they  had  the  power,  under 
chapter  220  of  the  Public  Acts  of  1689,  to 
order  any  changes  or  alterations  in  highways, 
including  their  partial  discontinuance,  neces- 
sary to  the  elimination  of  a  dangerous  grade 
crossing  (of  which  necessity  the  commission- 
ers are  the  judges),  subject  to  a  review  of  their 
proceedings  on  appeal  to  the  superior  court, 
and  that  the  law  conferring  this  power  is  con- 
stitutional, Is  too  well  settled  to  be  now  ques- 
tioned. Town  of  Snffleld  v.  New  Haven  & 
N.  R.  Co.,  53  Conn.  368,  370,  6  Atl.  366;  Fair- 
field's Appeal,  67  Conn.  167,  171,  17  Atl.  704; 
State  v.  Branfbrd,  5»  Conn.  402,  407,  22  Atl. 
336;  Cullen  v.  Railroad  Co.,  66  Conn.  211,  222, 
S3  Atl.  910;  New  York  &  N.  B.  R.  Co.'S  Ap- 
peal, 62  Conn.  527,  26  Atl.  122.  An  appeal 
was  taken  from  the  order  In  question  to  the 
superior  court,  and  the  order  was  affirmed  by 
that  court,  and  the  judgment  of  the  superior 
court  was  affirmed  by  this  court,  to  the  case 
last  cited.  '  To  all  these  proceedings  the  plain- 
tiff was  a  party.  So  far '  as  concerns  this 
plaintiff,  the  question  of  public  safety,  and 
that  of  necessity  of  occupying  any  portion  of 
North-  Main  street  for  the  elimination  of  the 
grade  crossing   as   ordered,  is   res   judicata. 
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State  y.  Branford,  08  Conn.  411,  22  Atl.  336. 
The  plaintiff  suggests  in  argument  that  the 
course  of  proceedings  by  the  commissioners,  as 
recited  in  the  order,  lays  no  valid  foundation 
for  an  order  directing  changes  1b  North  Main 
street.  The  record  of  the  commissioners'  pro- 
ceedings, on  its  face,  seems  sufficient  to  Justi- 
fy any  necessary  change  in  that  highway; 
and,  being  sufficient  on  its  face,  the  question 
of  some  possible  latent  defect  cannot  be  raised 
by  this  demurrer,  even  if  the  plaintiff  could 
raise  It  in  any  way  other  than  by  appeal. 

The  brief  and  argument  of  the  plaintiff  sug- 
gest that  its  real  grievance  is  based  on  the 
assumption  that  the  second  defense  in  some 
way  cuts  off  or  abridges  its  right  to  establish 
upon  trial  the  claim  that,  whatever  this  order 
may  apparently  say,  the  commissioners  did  not 
In  fact  Intend  to  authorize  the  occupation  of 
any  part  of  North  Main  street,  and  therefore 
did  not  authorize  an  abutment  extending  over 
the  line  of  that  street.  We  fall  to  see  how 
this  right,  If  the  plaintiff  has  such  a  right,  Is 
in  any  way  affected  by  the  mode  of  pleading 
the  second  defense,  or  how  the  demurrer  can 
be  construed  as  specifying  such  a  reason  for 
the  insufficiency  of  the  pleading.  If  the  plain- 
tiff can  in  this  action,  or  In  any  other  action, 
attack  the  validity  of  the  order,  or  establish  a 
meaning  not  apparent  on  Its  face,  because  the 
order  was  made-  under  a  misapprehension  of 
essential  conditions,  it  certainly  cannot  do  so 
by  means  of  this  demurrer.  We  think  the 
question  raised  by  the  demurrers  to  the  first 
and  second  counts  do  not  materially  differ. 
No  claim  was  made  in  argument  that  the  same 
considerations  did  not  apply  to  both  demur- 
rers. 

There  may  be  doubt  whether  the  true  theory 
of  the  practice  act  would  not,  in  a  case  like 
this,  require  the  defendant  to  allege  the  facts 
set  up  in  the  second  defense  in  connection 
with  those  set  up  in  the  first  as  a  single  de- 
fense, rather  than  to  make  such  facts  the 
basis  of  a  separate  and  distinct  defense.  The 
practical  results  of  following  either  form  may 
be  substantially  the  same,  and  any  error  In 
such  a  matter  Is  waived,  If  not  specified  In  a 
demurrer.  As  the  question  is  not  material  to 
our  decision,  we  merely  mention  the  doubt,  in 
order  to  avoid  any  Implied  approval  of  the 
form  followed.  There  Is  no  error  in  the  Judg- 
ment of  the  superior  court.  The  other  Judges 
concurred. 


ALLEN  v.  MATTISON  et  aL 

(Supreme  Court  of  Rhode  Island.    Jan.  28, 

1888.) 

WlttS—  ASirGJTIES— PATM  ENT  THOU  RgAL  ESTATE. 

Where  a  will  does  not  charge  annuities  on 
the  real  estate,  and  the  surplus  of  the  personalty 
is  sufficient  to  pay  them,  the. realty  cannot  be 
applied  to  such  payment,  though  the  executrix 
squanders  the  personalty.  • 

Bill  by  John  B.  Allen,  executor,  against 
Elon   3.   Mattlson   and  others.     Thomas   J. 
Hamilton,     as     administrator,     claims     the 
30  A— 16 


amount  of  certain  annuities  against  respond- 
ent Doran,  as  administrator  of  the  estate  of 
Horatio  N.  Mattlson,  deceased.     Disallowed. 

Wood  &  Fitch,  for  complainant  Wilson  & 
Jenckes,  for  respondents. 

PER  CURIAM.  The  will  of  Horatio  N. 
Mattlson  contains  no  express  charge  of  the 
annuities  on  the  real  estate.  In  view  of  the 
fact  that  the  surplus  of  the  personal  estate, 
had  It  not  been  misapplied  and  wasted  by  the 
executrix,  was  more  than  sufficient  to  pay 
all  the  annuities,  we  do  not  think  that  such 
charge  can  be  raised  by  implication,  although 
the  will  contains  what  is  In  effect  a  residu- 
ary clause  which  proved  inoperative.  Lar- 
kin  v.  Larkin,17  R.  L  461,  23  Atl.  19;  Mc- 
Gough  v.  Hughes,  18  R  I.  7C8,  30  Atl.  851. 
We  decide,  therefore,  that  Thomas  J.  Hamil- 
ton, as  administrator,  has  no  claim,  by  rea- 
son of  the  annuities  given  to  Henry  and 
Maria  Hamilton,  to  the  proceeds  of  the  real 
estate  in  the  hands  of  the  respondent  Doran, 
as  administrator  on  the  estate  of  Horatio  N. 
Mattlson. 


(20  R.  I.  376) 

FARR  t.  KENTON. 

(Supreme  Court  of  Rhode  Island.    Jan.  29, 

1898.) 

Landlord  and  Tswant— Covenant  aoainst  Ujj- 

DEHLETTl MG — BREACH. 

1.  A  lease  covenanted  that  the  lessee  should 
not  underlet  without  the  lessor's  consent  in 
writing,  and  stated  that  the  premises  were  to 
be  used  for  the  sale  of  certain  articles  only,  ex- 
cept by  the  written  assent  of  the  lessor.  The 
latter  wrote  the  lessee  that  he  gave  him  per- 
mission to  use  the  premises  for  the  sale  of  cer- 
tain other  articles.  Held  a  consent  that  the 
lessee  might  underlet,  so  long  as  the  premises 
were  not  used  for  any  of  the  purposes  prohibit- 
ed in  the  letter. 

2.  Where  a  lessor  is  estopped  to  claim  a  for- 
feiture of  the  lease  because  of  a  particular 
breach  of  a  covenant  against  underletting,  such 
estoppel  does  not  extend  to  a  subsequent  under- 
letting to  another  tenant. 

'Exceptions  from  court  of  common  pleas, 
Providence  county. 

Action  by  Richard  W.  Farr  against  George 
H.  Kenyon.  There  was  a  verdict  for  defend- 
ant, and  plaintiff  excepts.  Exceptions  sus- 
tained. 

Clarence  A.  Aldrich,  for  plaintiff.  Van  Slyck 
tc  Mmnford,  for  defendant 

MATTESON,  O.  J.  This  Is  an  action  of 
trespass  and  ejectment  to  recover  possession 
of  certain  leasehold  premises  because  of  the 
breach  of  a  covenant  In  the  lease.  Originally, 
the  city  of  Providence  leased  certain  premises 
to  one  William  Band.  Band  subsequently 
leased  a  portion  of  the  premises  so  leased  to 
him  to  the  defendant  The  lease  from  Band 
to  the  defendant  contains  a  covenant'  that  the 
lessee  shall  not  underlet  the  demised  premises, 
or  any  part  thereof,  without  the  consent  -In 
writing  of  the  lessor,  and  a  condition  for  a 
forfeiture  of  the  lease  In  case  of  default  In  the 
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performance  of  the  covenants  on  the  port  of 
the  lessee.  The  lease  also  stated  that  the 
demised  premises  were  to  be  used  and  occu- 
pied for  the  sale  of  tobacco,  cigars,  fruit,  con- 
fectionery, and  periodicals  only,  and  for  no 
other  purpose,  without  the  written  assent  of 
the  lessor  first  obtained.  Band  sent  to  the 
defendant  a  letter,  of  which  the  following  is 
a  copy:  "Providence,  R.  I.  Oct.  1st,  1891. 
Doctor  George  H.  Kenyon— Dear  Sir:  Yours 
of  the  30th  at  hand.  I  intend  to  give  up  my 
stationery  and  confectionery  departments.  I 
hereby  give  you  permission  to  use  the  store 
No.  15%  Greenwich  St.  for  the  sale  of  sta- 
tionery and  all  other  goods  you  think  will  sell 
with  the  present  stock;  dry  goods,  notions, 
liquors,  and  all  intemperance  drinks  excepted. 
Yours,  truly,  William  Band."  The  plaintiff 
succeeded  to  Band's  interest  under  the  lease 
from  the  city  of  Providence  in  June,  1892.  At 
this  time  the  defendant  had  underlet  portions 
of  the  premises  to  two  tenants,  without  the 
written  consent  of  Band.  The  defendant  sub- 
sequently attorned  to  the  plaintiff.  In  Feb- 
ruary, 189?,  the  defendant  underlet  a  portion 
of  the  premises  to  another  tenant  without  the 
written  assent  of  the  plaintiff,  who  thereupon, 
in  the  latter  part  of  the  following  month, 
brought  this  suit.  At  the  trial  In  the  com- 
mon pleas  division  the  Jury  returned  a  ver- 
dict for  the  defendant.  A  number  of  excep- 
tions were  taken  by  the  plaintiff  to  the  rulings 
of  the  court,  upon  which  two  of  the  questions 
raised  were  argued  at  the  hearing  In  this  divi- 
sion on  the  plaintiff's  petition  for  a  new  trial: 
(1)  Whether  the  letter,  a  copy  of  which  is  giv- 
en above,  was  a  consent  in  writing  that  the 
premises  might  be  underlet  by  the  defendant 
to  any  person,  so  long  as  they  were  not  used 
for  any  of  the  purposes  prohibited  in  the  let- 
ter, and  as  such  binding  on  the  plaintiff.  (2) 
Whether  a  waiver  of  a  breach  of  a  covenant 
against  underletting  will  excuse  a  subsequent 
breach  of  the  same  covenant. 

The  letter  purports  to  be  merely  a  license  to 
the  defendant  to  use  the  premises  for  other 
kinds  of  business  than  those  to  which  he  was 
restricted  by  the  lease.  It  contains  no  express 
consent  to  an  underletting,  or  language  from 
which  such  consent  can  be  raised  by  implica- 
tion. We  think  that  the  first  question,  there- 
fore, must  be  answered  in  the  negative. 

If  it  be  assumed,  as  contended  In  behalf  of 
the  defendant,  that  Band,  by  reason  of  his 
knowledge  that  the  defendant  hired  the  prem- 
ises for  the  express  purpose  of  underletting 
them  to  Joslin.  would  have  been  estopped  to 
claim  a  forfeiture  for  the  underletting  to  Jos- 
lin, and  that  the  plaintiff,  as  his  successor  to* 
the  original  lease,  would  have  been  equally  es- 
topped, such  estoppel  would  not  extend  to  a 
subsequent  underletting  to  another  tenant  It 
would  amount  to  nothing  more  than  a  waiver 
of  a  breach  of  the  covenant  for  that  particular 
letting.  The  subsequent  underletting  would 
be  a  new  breach  of  the  covenant,  for  which  ei- 
ther Band,  if  the  holder  of  the  lease  at  the 
time,  would  have  been  entitled,  or  the  plain- 


tiff, as  his  successor  in  title,  would  be  entitled, 
to  insist  upon  a  forfeiture.  Tayl.  Land),  tc 
Ten.  H  411,  412,  601.  Exceptions  sustained, 
and  case  remitted  to  the  common  pleas  divi- 
sion, with  direction  to  enter  judgment  for  the 
plaintiff  for  possession  and  costs. 


(SO  R.  I.  378) 
PARKER  v.  PROVIDENCE  CARRIAGE  CO. 

(Supreme  Court  of  Rhode  Island.    Jan.  31. 

1898.) 

New  Trial—  Misconduct  or  Counsel. 

In  an  action  in  which  the  issue  was  wheth- 
er D.  was  a  member  of  defendant  firm,  plain- 
tiffs attorney  stated,  in  the  presence  of  the 
jury,  that  he  expected  "at  some  stage  of  the 
game  to  show  by  the  testimony  of  witnesses  who 
are  perfectly  disinterested,  and  know  about 
these  transactions,  that  it  is  an  old  trick  of  D. 
to  do  such  work, — to  get  up  a  company,  get 
goods  for  20  per  cent,  of  what  they  are  worth, 
and  then  swipe  the  whole  business,  and  steal 
the  books,"  etc.  Held,  that  where  there  was  a 
verdict  for  plaintiff  to  the  effect  that  D.  was  a 
member  of  said  firm,  and  the  preponderance  of 
the  evidence  was  against  the  finding,  a  new 
trial  should  be  granted. 

Exceptions  from  court  of  common  pleas. 
Providence  county. 

Action  by  Edwin  L.  Parker  against  the  Prov- 
idence Carriage  Company,  a  co-partnership. 
There  was  a  verdict  for  plaintiff,  and  defend- 
ant excepts.    Exceptions  sustained. 

Franklin  P.  Owen,  for  plaintiff.  Bassett  & 
Mitchell  and  Arthur  P.  Sumner,  for  defend- 
ants. 

PER  CURIAM.  The  Issue  in  this  case  was 
whether  Deslaurlers  was  a  member  of  the  de- 
fendant firm.  The  jury  returned  a  verdict  for 
the  plaintiff,  thereby  finding  that  he  was.  We 
are  inclined  to  think  that  a  preponderance  of 
the  evidence  is  against  the  finding.  The  rec- 
ord shows  that  the  plaintiff's  attorney,  while 
examining  one  of  his  witnesses, — counsel  for 
Deslaurlers  having  objected  to  a  question  put 
to  the  witness,— stated,  in  the  presence  of  the 
court  and  jury:  "I  expect  at  some  stage  of  the 
game  to  show  by  the  testimony  of  witnesses 
who  are  perfectly  disinterested,  and  know 
about  these  transactions,  that  it  is  an  old  trick 
of  Deslaurlers'  to  do  such  work,— to  get  up  a 
company,  get  goods  for  twenty  per  cent  of 
what  they  are  worth,  and  then  swipe  the  whole 
business,  and  steal  the  books,"  etc.  Such  an 
attack  on  a  party  to  the  cause,  which,  so  far  as 
the  case  shpws,  was  perfectly  groundless,  was 
wholly  unjustifiable,  and  should  have  received, 
as  it  did,  the  immediate  censure  of  the  court. 
It  was  calculated  to  prejudice  the  minds  of  the 
Jury  against  Deslaurlers,  and  to  prevent  them 
from  weighing  the  evidence  with  that  discrimi- 
nation and  impartiality  to  which  he  was  enti- 
tled. It  may  have  caused  the  finding  against 
him.  We  are  of  the  opinion,  therefore,  that  a 
new  trial  should  be  granted.  New  trial  grant- 
ed, and  case  remitted  to  the  common  pleas  di- 
vision. 
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(30  R.  I.  870) 

CHAMBERS  t.  CHAMBERS. 

(Supreme  Court  of  Rhode  Island.    Jan.  22, 

1888.) 

Wills— Assbssmbnt  or  Bbnsfits — Liability  ov 
Lira  Tehant  ahd  ReMAINDBR-MBX— AP- 
PORTIONMENT. 

1.  Assessments  for  sewers  and  curbing  are 
not  taxes  within  the  meaning  of  a  devise  for 
life  requiring  the  life  tenant  to  '"pay  all  neces- 
sary taxes  and  repairs  on  the  property,"  and 
such  assessments  should  be  apportioned  between 
the  tenant  and  the  remainder-men. 

2.  Such  assessments  should  be  apportioned 
in  the  proportion  which  the  value  of  the  life 
estate  bears  to  the  entire  estate. 

BUI  by  Letltia  Chambers  against  Jonathan 
Chambers.     Judgment  for  plaintiff. 

Bassett  &  Mitchell,,  for  complainant.  Cooke 
&  Angell,  for  respondent 

MATTE80N,  O.  X  This  is  a  bill  for  an 
apportionment  of  certain  assessments  for 
curbing  and  a  sewer.  The  case  is  as  fol- 
lows: William  Chambers,  late  of  Provi- 
dence, died  January  24,  1886.  By  his  last 
will  and  testament  he  gave  to  his  wife,  the 
complainant,  the  Income  of  his  real  and  per- 
sonal estate  for  life,  and  on  her  decease 
the  remainder  In  fee  to  his  son,  the  respond- 
ent, Jonathan  Chambers,  one-third  to  him 
individually,  and  the  other  two-thirds  in 
trust  for  his  other  sons,  Israel  Chambers  and 
Thomas  Chambers.  The  gift  to  the  com- 
plainant was  coupled  with  the  requirement 
that  she  should  pay  all  necessary  taxes  and 
repairs  on  the  property.  On  March  27,  1894. 
the  city  of  Providence  assessed  a  portion  of 
the  real  estate  situated  on  Helme  street,  in 
Providence,  for  a  sewer  In  Grove,  Helme, 
and  River  streets.  This  assessment,  with 
the  expenses  of  a  levy  on  the  estate  for  its 
collection,  amounted,  on  July  3,  1895,  when 
It  was  paid  by  the  complainant,  to  $296.68. 
On  July  1,  1896,  the  city  of  Providence  also 
assessed  the  estate  for  curbing  on  Helme 
street  This  latter  assessment  amounted  to 
$90,  and  was  paid  by  the  complainant  Octo- 
ber 14,  1895.  The  question  raised  is  wheth- 
er these  assessments  should  be  borne  by  the 
complainant  as  life  tenant  or  should  be  ap- 
portioned between  her  and  the  remainder- 
men, and,  if  so,  in  what  proportions.  It  is 
contended  on  behalf  of  the  remainder-men 
that  these  assessments  are  to  be  regarded 
in  the  light  of  taxes,  and  as  such  should  be 
borne  by  the  life  tenant  not  only  because  it 
Is  the  general  rule  that  It  is  the  duty  of 
the  life  tenant  to  pay  taxes,  but  especially 
because  of  the  direction  in  the  will  that  she 
should  pay  all  necessary  taxes  and  repairs. 
We  do  not  think,  however,  that  assesments 
like  these  in  question,  though  popularly 
sometimes  spoken  of  as  taxes,  are  to  be  re- 
garded as  taxes  within  the  meaning  of  the 
will.  They  are  exceptional  and  extraor- 
dinary in  their  character,  being  expenses  for 
improvements  of  a  permanent  nature,  rather 
than  the  usual  current  expenses  which  are 


provided  for  by  ordinary  taxes.  Love  v. 
Howard,  6R.L  116;  -Beals  v.  Rubber  Co, 
11  R.  I.  881.  We  find  nothing  in  the  will  to 
Indicate  that  the  testator  intended  to  include 
any  other  than  the  usual  ordinary  taxes  In 
the  requirement  that  his  wife  should  pay 
all  necessary  taxes  and  repairs  on  the  prop- 
erty. Assessments  for  sewers,  if  not  paid 
when  due,  and  assessments  for  curbing,  are 
required  to  be  added  to  the  taxes  of  the 
owner  of  the  estate,  and  collected  In  the 
same  manner  as  ordinary  taxes.  Ordinances 
of  the.  City  of  Providence,  37,  361;  Pub. 
Laws  R.  L,  April  15,  1880,  C.  815.  And  see 
Pub.  Laws  R.  I.,  May  4,  1893,  c.  1239,  pro- 
viding for  the  recovery  by  a  life  tenant  who 
has  paid  the  whole  of  a  sewer  assessment 
of  a  proportional  part  of  the  assessment 
from  the  remainder-man.  The  complainant 
having  paid  these  assessments  to  prevent 
the  sale  of  the  estate  by  the  city  treasurer 
therefor,  and  not  being  required  by  the  will 
to  pay  them,  we  think  that  she  is  entitled  to 
have  them  apportioned  between  herself  and 
the  respondent  in  the  proportion  which  the 
value  of  her  life  estate  bears  to  the  value  of 
the  entire  estate. 


(JO  R.  I.  372) 
SULLIVAN  v.  WATERMAN. 
(Supreme  Court  of  Rhode  Island.    Jan.  24, 
1898.) 

Nuisance  —  What     Constitutes  —  Pleasing  — 
Damages. 

1.  One  who  wrongfully  injures  the  good  name 
of  a  boarding  or  lodging  house,  by  using  rooms 
hired  as  lodging  rooms  for  purposes  of  assigna- 
tion and  debauchery,  is  guilty  of  an  actionable 
nuisance. 

2.  A  declaration  for  nuisance  need  not  ex- 
pressly allege  that  the  acts  complained  of  con- 
stitute a  nuisance,  where  such  acts  amount  to  u 
nuisance  in  fact  and  in  law. 

3.  In  an  action  for  the  creation  of  a  private 
nuisance,  it  is  not  necessary  to  allege  that  plain- 
tiff suffered  special  damages  from  the  acts  com- 
plained o'f. 

Action  by  Maria  Sullivan  against  Stephen 
W.  Waterman.  On  demurrer  by  defendant. 
Overruled. 

C.  M.  Salisbury,  for  plaintiff.  Wilson  & 
Jenckes,  for  defendant 

TILLINGHAST,  J.  The  plaintiff  com- 
plains, in  an  action  of  trespass  on  the  case, 
that  the  defendant,  who  hired  certain  rooms 
in  her  house,  so  misbehaved  himself  while 
in  the  occupancy  of  said  rooms  as  to  injure 
the  plaintiff  in  her  business,  and  in  the  good 
name,  credit,  and  reputation  of  her  house. 
The  declaration  sets  out,  in  substance,  that 
the  plaintiff  is,  and  for  a  long  time  before  the 
grievances  complained  of  was,  the  owner  of  a 
certain  dwelling  house,  In  which  she  lives,  in 
the  city  of  Providence,  and  where  she  was  en- 
gaged In  keeping  a  lodging  house  for  hire  and 
profit;  that  the  defendant  hired  certain  rooms 
of  her  in  said  house  for  the  purpose  of  using 
the  same  In  a  reasonable  and  proper  manner. 
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and  was  at  the  time  when  the  grievances  com- 
plained of  were  committed  in  the  possession 
thereof;  that,  contriving  and  intending  to 
hurt  and  injure  the  good  name  and  credit  of 
•said  house,  the  defendant  grossly  misbehaved 
himself  therein,  In  this:  that  upon  the  10th 
day  of  May,  1897,  In  the  nighttime,  and  upon 
divers  other  nights  between  that  time  and  the 
date  of  plaintiff's  writ,  he  brought  or  caused 
to  come  to  his  said  rooms  certain  dissolute 
and  Immoral  women,  without  the  knowledge 
and  against  the  will  of  the  plaintiff,  and  kept 
said  women  there  till  a  late  hour  In  the  night, 
In  consequence  whereof  certain  good  people 
who  had  intended  to  take  rooms  in  said  house 
for  hire  did  not  take  them,  whereby  the  plain- 
tiff suffered  loss  and  damage.  The  declara- 
tion also  sets  out  that  on  the  20th  day  of  May, 
1897,  In  the  nighttime,  and  upon  divers  other 
nights,  the  defendant  allowed  one  John  Doe 
to  use  said  rooms  so  hired  as  aforesaid  for 
the  purpose  of  bringing  or  causing  to  come 
Into  said  rooms  certain  Other  dissolute  and 
immoral  women,  without  the  knowledge  and 
against  the  will  of  the  plaintiff,  and  said 
women  to  keep  in  said  rooms  till  a  late  hour 
of  the  night,  thereby  intending  and  contriving 
to  injure,  and  actually  injuring,  the  plaintiff 
as  aforesaid.  The  declaration  further  charges 
the  bringing  of  other  dissolute  and  Immoral 
persons,  both  male  and  female,  to  said  rooms, 
both  in  the  daytime  and  In  the  nighttime, 
there  to  revel,  drink,  and  carouse,  and  to  com- 
mit other  immoral  acts,  whereby  plaintiff  was 
Injured  and  damaged  as  aforesaid.  To  this 
declaration  the  defendant  has  demurred  on 
the  ground  that  it  does  not  set  forth  any  un- 
lawful or  wrongful  act  of  the  defendant  upon 
which  an  action  for  damages  can  be  founded. 
In  support  of  this  demurrer  he  contends  that 
there  is  no  allegation  that  the  acts  complained 
of  constituted  a  nuisance,  either  public  or  pri- 
vate, and  further  that,  even  if  the  acta  com- 
plained of  did  constitute  a  nuisance,  still  the 
declaration  does  not  state  a  cause  'of  action, 
because  the  plaintiff  does  not  allege  that  she 
has  suffered  any  "actual  specific*"  damage 
therefrom. 

We  think  the  declaration  states  a  cause  of 
action.  It  cannot  be  seriously  argued  that  a 
man  who  hires  rooms  In  a  dwelling  house,  to 
be  used  as  lodging  rooms,  has  any  right  to  ap- 
ply them  to  the  purposes  of  assignation,  or  to 
create  a  nuisance  therein.  And  that  a  wrong 
which  arises  from  the  unreasonable  or  unlaw- 
ful use  by  a  person  of  his  own  premises,  or 
from  his  own  Improper,  Indecent,  6r  unlawful 
personal  conduct,  working  an  obstruction  of 
or  Injury  to  the  right  of  another,  Is  a  nuisance, 
la  clear,  both  upon  sound  principles  of  reason 
and  judicial  authority.  See  Wood,  Nuls.  8  1, 
and  cases  cited.  "A  nuisance,"  says  Smith 
In  his  Manual  of  the  Common  Law,  "is  some- 
thing done  which  has  the  effect  of  prejudicial- 
ly and  unwarrantably  affecting  the  enjoyment 
of  the  rights  of  another  person."  Bee  also, 
AMrtch  v.  Howard,  8  K.  I.  24(3.  Of  course, 
it  must  aria*  from  some  unlawful  act;  for 


that  which  Is  lawful  can  never  be  a  nuisance. 
Some  legal  right  must  be  violated,  and  some 
material  annoyance,  Injury,  and  damage  must 
be  sustained,  thereby.  But,  where  there  Is 
a  material  Injury,  damage  Is  Implied,  when 
It  results  from  the  violation  of  a  legal  right 
Wood,  Nuls.  f  5,  and  cases  cited.  The  dec- 
laration in  the  case  at  bar  shows  the  viola- 
tion of  a  legal  right  The  plaintiff  had  the 
right  to  the  good  name  and  fame  which  her 
house  had  acquired  in  the  community,  and  to 
the  Income  and  profit  which  such  a  reputation 
aided  In  producing.  They  are  elements  of 
value  in  the  prosecution  of  her  business,  and 
she  Is  as  much  entitled  to  be  protected  In  the 
enjoyment  thereof  as  she  Is  In  the  enjoyment 
of  any  other  property.  The  good  name  of  a 
boarding  house  or  lodging  house,  like  the 
good  name  of  an  hotel  or  other  place  of  enter- 
tainment is  of  vital  Importance  to  the  success 
of  the  proprietor;  and  any  one  who  wrong- 
fully injures  such  good  name  is  guilty-  of  a 
tortious  act  which  the  law  will  redress  in 
damages.  The  declaration  shows  that  the  de- 
fendant by  hlo  misconduct  has  Injured  the 
good  name  of  the  plaintiff's  house,  and  that 
by  reason  thereof  she  has  been  damaged  by 
the  loss  of  custom  and  business.  In  other 
words,  It  show*  the  commission  of  a  wrong 
resulting  in  Injury  and  damage;  and,  this  be- 
ing so,  It  states  a  case  for  redress,— there  be- 
ing, in  contemplation  of  law,  no  wrong  with- 
out a  remedy.  It  to  true,  as  argued  by  de- 
fendant's counsel,  that  the  declaration  does 
not  hi  terms,  allege  that  the  acts  complained 
of  constituted  a  nuisance;  but  we  do  not 
think  that  this  Is  necessary,  so  long  as  said 
acta,  as  stated,  amount  to  a  nuisance  in  fact 
and  in  law;  and  to  allege  in  the  declaration, 
therefore,  that  they'  constituted  a  nuisance, 
would  simply  be  to  state  a  conclusion  of  law. 
The  ordinary  forms  for  declarations  inactions 
of  this  sort  simply  set  out  the  acts  complained 
of,  without  averring  that  they  constitute  a 
nuisance.  See  Chit.  PL  (Ed.  1821)  429  et  seq.; 
Ollv.  Prec.  (3d  Ed.)  878. 

We  do  not  think  the  declaration  Is  demur- 
rable because  <t  does  not  allege  that  the  plain- 
tiff has  suffered  special  damage  from  the  acts 
complained  of.  The  nuisance  alleged  was  evi- 
dently a  private  one,  and,  so  far  as  appears, 
the  plaintiff  was  the  only  one  who  was  in- 
jured thereby;  and  we  see  no  reason  why. 
under  a  general  claim  for  damages,  she  Is  not 
entitled  to  recover,  as  a  recompense  for  her 
injury,  such  actual  damages  as  are  the  natural 
and  proximate  consequence  of  the  wrong  com- 
mitted. See  Sedg.  Dam.  (6th  Ed.)  732,  733. 
If  the  defendant  deems  it  essential  to  his  de- 
fense that  he  should  be  more  particularly  in- 
formed of  the  matters  for  which  he  Is  to  be 
put  on  trial,  the  court  on  motion,  would  prob- 
ably order  such  information  to  be  furnished. 
Tourgee  v.  Rose,  19  R.  I.  432,  37  Atl.  9.  The 
cases  cited  by  defendant's  counsel  relate  to 
public  nuisances,  and  in  such  cases  it  to  neces- 
sary for  a  person  suing  for  a  private  Injury 
therefrom  to  allege  and  prove  special  damage. 
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Benjamin  v.  Storr,  L.  R.  9  0.  P.  400;  Cooley, 
Torts  (2d  Ed.)  736,  737,  and  cases  cited.  De- 
murrer overruled,  and  case  remitted  to  the 
«ommon  pleas  division  for  farther  proceedings. 


<T0  Vt  46) 

THORP  v.  THOBP  et  al. 

(Supreme  Court  of  Vermont    Chittenden.    Oct 

Term,  1887.) 

Homestead— What    Constitutes  —  Conveyance 
jit  Husband. 

1.  A  husband  may  convey  a  part  of  his  prop- 
erty free  from  the  homestead  exemption  of  his 
wife  by  his  sole  deed,  where  there  is  sufficient 
property  left  including  the  dwellings  and  land 
used  in  connection  therewith  which  the  hus- 
band has  selected  as  a  homestead,  to  give  the 
widow  the  full  homestead  exemption,  both  at 
the  time  of  the  conveyance  and  the  vesting  of 
the  right 

2.  To  constitute  a  homestead  under  the  ex- 
emption law  (V.  S.  I  2179),  there  must  be  a 
dwelling  owned  by  the  head  of  the  family,  or 
in  process  of  erection,  and  actually  occupied  or 
used  for  an  abiding  place  for  the  family. 

8.  So  far  as  use  or  occupation  are  determina- 
tive of  the  location  of  land  used  in  .connection 
with  a  dwelling  as  a  homestead,  the  husband's 
acts  and  intentions  control. 

Appeal  from  chancery  court,  .Chittenden 
county;   Munson,  Chancellor. 

Action  by  W.  E,  Thorp  against  Thomas  W. 
Thorp,  and  others.  From  a  pro  forma  decree 
in  favor  of  plaintlh:,  defendants  appeal.  Re- 
versed. 

U  F.  Wilbur  and  flliuu  B.  Taft,  for  appel- 
lant Lovisa  A.  Thompson's  estate.  J.  J.  Mop.- 
ahan  and  W.  H.  Bliss,  for  appellee. 

ROSS,  CL  3.  This  is  a  petition  for  the 
foreclosure  of  a  mortgage.  The  petition  la  In 
ordinary  form,  and  claims  the  right  to  fore- 
closure against  all  the  defendants.  When 
the  bill  was  brought  Lovisa  A,  Thompson 
was  living  and  answered,  claiming  that  she 
had  a  homestead  in  the  premises  covered  by 
the  mortgage,  derived  under  the  law,  through 
her  late  husband,  Homer  Thompson,  deceas- 
ed. She  has  since  deceased,  and  is  repre- 
sented by  the  executor  of  her  will.  The  deter- 
minative question  presented  by  the,  pleadings 
is  whether  she  had  a  homestead  in  the  prem- 
ises against  the  mortgage  at  the  decease  of 
her  husband.  If  she  had  such  a  homestead, 
the  court  should  cause  It  to  be  set  out  by 
metes  and  bounds,  If  It  has  not  already  been 
done  in  a  manner  that  binds  the  orator.  If 
she  had  nc  such  right  then  the' orator  is  enti- 
tled to  foreclose  his  mortgage  against  her,  and 
against  her  estate.  Other  questions  have 
been  argued,  but  these  are  the  only  ques- 
tions raised  under  the  pleadings,  and  the  only 
questions  which  we  have  considered.  The 
facts,  found  by  the  master,  relative  to  whether 
Lovisa  A.  Thompson  had  a-  homestead  In  the 
premises  covered  by  the  mortgage  sought  to 
be  .  foreclosed,  are,  mainly,  the  following: 
In  March,  1886,  her  husband,  Homer  Thomp- 
son, purchased  the  French  place,  upon  which 
there  was  a  dwelling  house  and-  barn,  for  his 


father  and  mother  to  live  upon. .  He  then 
had  a  farm,  where  he  resided  with  his  wife, 
and  where  their  home  then  was.  In  March, 
1886,  he  sold  his  farm,  his  wife  Joining  in  the 
conveyance.  In  April,  1887,  he  purchased 
the  Wheeler  place,  and  In  May  began  building 
the  store  covered  by  the  mortgage  on  the 
southeasterly  end  of  the  lot  This  place  ad- 
Joined  the  French  place  on  the  southeast 
Both  places  are  of  nearly  the  same  width. 
There  was  a  dwelling  house  on  the  Wheeler 
place.  In  September  of  that  year,  Thompson 
and  wife  moved  into  the  house  on  the  Wheel- 
er place,  and  continued  to  reside  there  until 
June,  1892.  While  building  the  store,  and 
all  of  the  time  they  resided  In  the  Wheeler 
house,  Thompson  used  the  barn  on  the  French 
place,  to  keep  his  team,  a  cow,  and  some 
other  stock.  January  3,  1888,  he  executed 
the  mortgage,  sought  to  be  foreclosed,  to  se- 
cure the  payment  of  money  which  he  had  bor- 
rowed and  used  to  build  the  store.  He' then 
owned  the  Wheeler  place  and  the  French 
place,  free  from  Incumbrance.  The  mort- 
gaged premises  are,  In  the  mortgage,  de- 
scribed as  bounded  "on  the  west  by  my 
homestead."  It  Is  found  that  Thompson  had 
never  used  the  premises  conveyed  by  the 
mortgage  "for  any  household  purposes,  or  any 
purpose  connected  with  the  home  or  dwell- 
ing," and  that,  at  the  time  of  making  the 
conveyance,  "It  was  the  Intent  of  Homer 
Thompson  to  have  his  homestead  In  the 
Wheeler  house  and  the  adjacent  lands  of  the 
Wheeler  and  French  purchases,  not  includ- 
ing the  mortgaged  premises."  The  Wheeler 
house  and  the  lands  adjacent  of  the  Wheeler 
anil  French  purchases,  not  Including  the 
house  on  the  French  place  occupied  by.  the 
father  and  mother  of  Thompson,  nor  the  lot 
and  store  covered  by  the  mortgage,  were,  and 
have  ever  continued,  of  greater  value  than  the 
homestead  exemption.  Since  that  time  other 
buildings  have  been  erected  on  these  portions 
of  the  Wheeler  and  French  purchases.  When 
the  mortgage  was  executed,  the  upper  story  of 
the  store  was  finished  to  be  used,  and  was 
used,  for  a  hall. '  in  June,  1892,  he  changed 
It  Into  a  tenement,  moved  Into  It,  and  made 
It  his  home  to  the  time  of  his  death,  In  March, 
1896.  His  wife,  lovisa  A.,  did  not  Join  in 
the  execution  of  the  rrortgage  of  the  store 
and  lot.  The  store  stood  only  10  feet  from 
the  Wheeler  house,  and  the  lot  covered  by  the 
mortgage  came  practically  to  the.  end  of  the 
bouse.  .  These  facts,  for  the  first  time.  In  liti- 
gation regarding  the  homestead,  bring  for  con- 
sideration: Whether  a  husband  who  owns 
land  surrounding  the  house  which  he  occupies 
with"  his  family  for  a  home,  which,  together 
with  the  house,  is  of  greater  value  than  the 
homestead  exemption,  may  select  out  and 
convey,  free  from  homestead. right,  a  portion 
of  such  surrounding  land,  by  his  sole  deed; 
provided  the  land  so  conveyed  had  not  been, 
and  was  not  then,  used  for  any  homestead 
purposes,  or  any  purpose  connected  with  the 
home  or  dwelling,  although  It  was  so  located 
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that  It  might  be  used  for  such  purposes;  and 
provided  he  then  leaves  the  house  and  ad- 
joining lands,  then  being  used  In  connection 
with  the  dwelling  for  such  purposes,  then,  and 
at  the  time  when  the  homestead  Is  to  be  set 
out,  of  ample  value  to  give  his  widow  the  full 
homestead  exemption. 

V.  6.  §  2179,  defines  the  homestead  exemp- 
tion. It  is  created  for  a  housekeeper  or  head 
of  a  family.  It  consists  of  a  dwelling  house, 
outbuildings,  and  land  used  in  connection 
therewith,  not  exceeding  $500  In  value,  used 
or  kept  by  such  housekeeper  or  head  of  a  fanl- 
ily  as  a  homestead.  It  exists  in  the  dwelling 
house  and  outbuildings  if  of  the  value  of  $500, 
and.  If  they  fall  short  of  that  value,  the  land 
used  In  connection  with  them  must  be  added 
to  make  up  the  deficiency.  Pease  v.  Shirlock, 
€3  Vt  622,  22  AH.  661;  Hastle  v.  Kelley,  57 
Vt  293.  The  housekeeper  or  head  of  a  fam- 
ily need  not  own  the  fee  of  the  premises.  It 
exists  in  his  estate  therein,  either  in  an  equi- 
table estate  or  an  estate  in  common.  Morgan 
v.  Stearns,  41  Vt.  398;  McClary  v.  Blxby,  36 
Vt  264;  Danforth  v.  Beattie,  43  Vt.  138; 
Doane  v.  Doane,  46  Vt  485.  To  constitute 
a  homestead  within  the  protection  of  the  ex- 
emption law,  there  must  be  a  dwelling  owned 
by  the  housekeeper  or  head  of  a  family,  or 
one  in  process  of  erection,  and  actually  used 
or  set  apart  and  kept  for  a  home  and  an  abid- 
ing place  for  the  family.  Rice  v.  Rudd,  57 
Vt  6;  Woodbury  v.  Warren,  67  Vt  251,  31 
Atl.  295.  There  must  be  a  present  right  to 
use  or  keep  the  premises  for  a  home  Bugbee 
v.  Bemls,  50  Vt  216.  Ownership  and  inten- 
tion unaccompanied  by  use  will  not  create  the 
exemption.  Goodall  v.  Boardman,  53  Vt.  92. 
Ownership  and  occupancy  or  use  are  the  es- 
sential conditions  of  the  existence  of  the  right 
Morgan  v.  Stearns,  41  Vt.  398.  Whether  the 
premises  are  so  occupied,  used,  or  kept  as  to 
create  a  homestead  exemption  is  largely  deter- 
mined by  the  intention  of  the  housekeeper 
or  head  of  a  family.  Whiteman  v.  Field,  53 
Vt.  564.  The  wife's  right  in  such  premises 
is  inchoate  during  the  husband's  life,  and 
ripens  into  an  absolute  right  on  his  decease. 
When  the  inchoate  right  once  attaches  In  fa- 
vor of  the  wife,  the  husband  cannot  convey  it 
by  his  sole  deed,  nor  estop  her  from  It  by  oral 
declarations.  Canfleld  v.  Hard,  58  Vt  217, 
2  Atl.  136.  Whether  the  premises  are  so 
used  or  kept  as  to  create  the  homestead  is  a 
fact  to  be  established  by  the  person  claiming 
the  right  Russ  v.  Henry's  Estate,  58  Vt 
388,  3  Atl.  491. 

The  exemption  is  of  only  $500  In  value,  and 
starts  in  and  from  a  dwelling  house  used  or 
kept  as  a  homestead.  The  statute  does'  not, 
like  the  statutes  of  many  states,  require  the 
homesteader  to  reduce  to  writing,  and  place 
upon  record,  a  description  of  that  portion  of 
his  estate  thus  used  and  kept  which  he  claims 
for  his  homestead.  It  leaves  its  location  and 
extent  to  be  determined  by  the  language  of 
the  statute  In  granting  it  It  was  not  intend- 
ed to  enable  blm  to  hold  from  his  creditors 


more  of  his  estate  than  $600  in  value,  and 
this  must  center  in  and  about  the  dwelling 
house.  When  levied  upon  by  a  creditor,  the 
statute  provides  for  its  severance  from  the 
estate  by  definite  boundaries.  It  has  not  pro- 
vided for  a  conveyance  of  the  overplus  by 
the  sole  deed  of  the  husband.  We  think  it 
does  not  mean  to  deprive  him  from  selling  or 
mortgaging  the  overplus,  so  long  as  he  leaves 
the  dwelling  house,  outbuildings,  and  land 
used  In  connection  therewith  of  a  sufficient 
value  to  answer  the  demands  of  the  statute, 
both  at  the  time  of  the  conveyance  and  at  the 
time  the  homestead  may  become  vested  in  his 
widow.  The  widow  derives  it  through  him, 
through  his  ownership  and  use  or  keeping. 
His  use  and  keeping  are  characterized  largely 
by  his  Intention.  All  the  ends  and  purposes 
of  the  exemption  are  met  if  he  does  convey 
some  part  of  his  estate  which  might  have, 
but  has  not,  been  used  as  a  part  of  his  home- 
stead, so  lone  as  he  leaves  the  dwelling 
house,  outbuildings,  and  land  used  in  connec- 
tion therewith  of  sufficient  value  to  give  his 
widow  a  full  homestead.  So  far  as  use  or 
keeping  is  determinative  of  the  location  of 
the  land  used  In  connection  therewith,  the 
husband's  acts  and  intention,  by  the  terms  of 
the  statute,  control.  The  master  has  found 
that  Homer  Thompson's  intention  and  use  of 
the  land  connected  with  the  Wheeler  house, 
when  he  gave  the  mortgage  sought  to  be  fore- 
closed, fixed  the  homestead  in  land  owned  by 
him  other  than  that  covered  by  the  mortgage. 
This  enabled  him  to  convey  the  store  and  lot 
by  his  sole  deed.  The  orator  has  the  right 
to  foreclose  the  mortgage  against  the  estate 
of  Lovlsa  A.  Thompson.  We  do  not  consider 
whether  she  may  have  a  homestead  In  the 
husband's  equity  In  these  mortgaged  prem- 
ises arising  out  of  their  occupancy  of  the  sec- 
ond story  of  the  store;  nor  whether  he  had 
abandoned  his  homestead  in  the  Wheeler 
house;  nor  whether,  If  the  homestead  Is  in 
his  equity  In  the  store,  debts  contracted  prior 
to  the  time  he  moved  Into  the  tenement  In 
the  store  can  be  satisfied  out  of  the  home- 
stead; nor  how  nor  where  her  homestead 
should  be  set  out.  All  these  and  other  ques- 
tions discussed  in  the  briefs  do  not  fall  within 
the  scope  of  the  bill  and  answer,  but  are  with- 
in the  Jurisdiction  of  the  probate  court  admin- 
istering on  his  estate.  Decree  reversed,  and 
cause  remanded,  with  a  mandate  to  the  court 
of  chancery  to  enter  a  general  decree  of  fore- 
closure of  the  taortgage  against  all  the  defend- 
ants, limiting  the  time  of  redemption  of  each 
defendant  as  It  may  Judge  equitable. 


(70  Vt.  13) 
TITUS  v.  GAGE. 
(Supreme  Court  of  Vermont    Caledonia.    May 
Term,  1896.) 

WlIXS— CONTBST  —  EVIDESCB  —  WlTNBSSBS  —  EX- 
AMINATION. 

1.  On  the  contest  of  a  will  by  which  testatrix 
left  most  of  her  property  to  the  "Old  Ladies' 
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Home,"  In  St  Johnsbury,  It  appeared  that  there 
was  no  Institution  of  that  name  in  existence, 
and  proponent  failed  to  show  in  his  opening 
what  institution  was  intended.  Held,  that  it 
was  proper  to  permit  proponent  to  make  good 
the  oversight  at  the  close  of  his  rebuttal. 

2.  On  the  contest  of  a  will  on  the  grounds  of 
incapacity,  an  offer  to  show  that  the  father  of 
testatrix  was,  in  early  life,  a  man  of  intem- 
perate habits,  without  any  further  offer  in  con- 
nection with  it,  was  properly  excluded. 

8.  The  court  properly  excluded  the  question: 
"Something  has  been  said  about  her  stories. 
What  do  you  say  about  their  improbability  or 
impossibility,  on  that  line?" 

4.  There  was  evidence  that  testatrix  had  ac- 
cused her  neighbor  W.,  and  others,  of  theft  of 
her  property.  Held,  that  the  court  properly  ex- 
cluded the 'question  "whether  or  not  you  under- 
stood the  statements  made  by  [testatrix],  rela- 
tive to  these  matters  of  her  property  and  her 
neighbors,  were  improbable  and  impossible." 

6.  Another  question,  "What  is  Mr.  W.'s  char- 
acter?" was  properly  excluded. 

6.  Where  contestant  claimed  that  testatrix 
was  subject  to  an  insane  delusion,  consisting 
of  a  belief  that  certain  neighbors  had  stolen 
some  of  her  property,  be  was  entitled  to  show 
that  such  neighbors  were  reputed  to  be  honest 

7.  Where  a  physician,  called  as  an  expert, 
gave  an  account  of  his  experience  with  cases 
of  insanity,  it  was  not  error  to  refuse  to  permit 
him  to  be  asked,  in  cross-examination,  as  to  a 
case  not  mentioned  by  him  in  his  direct  testi- 
mony. 

8.  Where  a  physician  in  his  direct  evidence 
gave  no  expert  testimony,  but  when  recalled 
testified  as  an  expert  he  may  be  cross-examined 
as  to  his  competency  as  an  expert. 

9.  Where  it  appeared  that  testatrix  was  a 
woman  of  advanced  years,  it  was  error  not  to 
permit  contestant  on  such  cross-examination, 
to  ask  the  witness  whether  there  are  certain 
periods  in  the  life  »f  a  woman  when  she  is  more 
subject  to  derangement  of  the  mind  than  at 
others. 

10.  The  fact  that  testatrix  complained  that  her 
neighbor  on  the  opposite  side  of  the  street  had 
procured  a  pipe  to  be  laid  on  her  side  of  the 
street,  instead  of  his,  was 'not  admissible,  even 
if  supplemented  by  evidence  that  his  side  was 
the  best  location  for  it 

11.  A  witness  for  contestant  testified  that  tes- 
tatrix at  one  time  released  a  part  of  a  debt  se- 
cured by  mortgage,  and  took  an  unsecured  note 
for  the  amount  released.  On  cross-examination 
he  stated  the  note  was  a  good  one,  and  in  re- 
direct contestant  undertook  to  show  the  con- 
trary, and  was  met  by  the  statement  that  the 
maker  had  property.  Held,  that  it  was  error  not 
to  permit  contestant  to  also  inquire  what  the 
property  was,  apparently  with  a  view  of  show- 
ing that  it  was  exempt 

12.  It  waa  not  available  error  for  the  court  to 
attempt  to  improperly  restrict  the  testimony  of 
a  witness,  when  the  witness  answers  as  to  the 
whole  matter. 

Exceptions  from  Caledonia  county  court; 
Ross,  Chief  Judge. 

Proceeding  by  I.  P.  Titus  to  probate  an  In- 
strument as  the  will  of  Lydia  P.  Fuller,  to 
which  Henry  F.  Gage  objected  on  the  ground 
of  Incapacity  and  undue  Influence.  From 
a  Judgment  of  the  probate  court  admitting 
the  instrument  to  probate,  contestant  appeal- 
ed to  the  supreme  court  There  was  a  ver- 
dict and  judgment  for  proponent  and  con- 
testant excepted.      Reversed  and  remanded. 

The  contestant  having  Introduced  evi- 
dence that  the  sister  of  the  testatrix  had 
been  Insane,  propounded  a  question  to  an 
expert  witness,  upon   the  supposition  that 


there  was  hereditary  Insanity  in  the  family. 
The  proponent  objected,  and  the  court  re- 
marked that  "there  was  nothing  to  show 
that  there  was  insanity  back  in  the  line," 
adding:  "It  was  not  proper  to  speak  of  It 
as  'hereditary';  it  was  developed  In  her  sis- 
ter." The  contestant  inquired  if  the  court 
so  ruled  as  a  matter  of  law;  to  which  the 
court  replied  that  it  was  not  making  a  rul- 
ing, but  merely  stating  its  understanding  of 
the  strict  meaning  of  the  term.  The  ques- 
tions referred  to  in  the  opinion  as  having 
been  put  to  the  witnesses  Dutton  and  Hous- 
ton were  as  follows:  To  the  witness  Dut- 
ton: "Something  has  been  said  about  her 
stories.  What  do  you  say  about  their  im- 
probability or  Impossibility,  on  that  line?" 
To  the  witness  Houston:  "Whether  or  not 
you  understood  the  statements  made  by  Miss 
Fuller,  relative  to  these  matters  of  her  prop- 
erty and  her  neighbors,  were  Improbable  and 
impossible."  And  further:  "What  is  Mr. 
Wheatleya  character?"  Mr.  Wheatley  was 
one  of  the  neighbors  who  was  said  to  have 
been  accused  by  the  testatrix  of  theft  The 
questions  were  excluded. 

Taylor  &  Dutton  and  B.  B.  Bullard,  for 
contestant     W.  P.  Stafford,  for  proponent 

MUNSON,  J.  The  testatrix  left  five  dol- 
lars to  the  contestant  her  sole  heir  at  law, 
and  the  remainder  of  her  property  to  tbe 
"Old  Ladles'  Home,"  In  St  Johnsbury. 
There  was  no  Institution  of  that  name  in  ex- 
istence, and  the  proponent  failed  to  show  In 
bis  opening  what  Institution  was  intended. 
In  this  situation  of  the  case  It  was  within 
the  discretion  of  the  court,  and  a  wise  ex- 
ercise of  its  discretion,  to  permit  the  pro- 
ponent to  make  good  the  oversight  at  tbe 
close  of  his  rebuttal. 

Tbe  contestant  excepted  to  what  the  court 
said  during  the  introduction  of  testimony  In 
regard  to  tbe  use  of  tbe  term  "hereditary 
Insanity";  but  the  court  expressly  said  that 
Its  suggestion  was  with  reference  to  tbe  ex- 
act application  of  the  term,  and  that  no  rul- 
ing upon  the  subject  was  intended.  This 
being  the  case,  it  Is  not  Important  to  con- 
sider tbe  correctness  of  the  view  expressed. 

The  offer  to  show  that  the  father  of  the 
testatrix  was  In  early  life  a  man  of  intem- 
perate habits,  without  any  further  offer  be- 
ing made  in  connection  with  It  was  proper- 
ly excluded.  The  connection  between  the 
Intemperance  of  the  parent  and  the  Insanity 
of  the  child  is  not  so  obvious  and  well  rec- 
ognized as  to  make  evidence  of  tbe  one  ad- 
missible In  proof  of  the  other,  without  the 
support  of  medical  testimony  upon  the  sub- 
ject 

If  it  was  error  to  restrict  the  testimony  of 
McKnight  as  the  court  attempted  to  do,  the 
error  cannot  avail  the  contestant  for  the 
witness  ignored  the  restriction,  and  answer- 
ed as  to  the  whole  matter. 

The  questions  asked  of- the  witnesses  Dot- 
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ton  and  Houston  were  properly  excluded, 
but  the  contestant  was  entitled  to  show  the 
fact  which  the  examination  was  apparently 
designed  to  elicit.  The  contestant  claimed 
that  the  testatrix  was  subject  to  Insane  de- 
lusions, and  that  among  .the  delusions  enter- 
tained was  a  belief  that  certain  neighbors 
had  stolen  some  of  her  property.  To  char- 
acterize this  belief  as  an  insane  delusion, 
it  was  necessary  to  show,  not  only  that  the 
facts  Involved  were  not  as  the  testatrix  be- 
lieved, but  that  the  situation  was  such  that 
a  sane  person  would  not  have  entertained 
the  belief.  So  the  contestant  could  not  be 
confined  to  proof  that  the  persons  accused 
by  the  testatrix  had  not  milked  her  cows  In 
the  pasture  nor  stolen  hay  from  her  barn. 
They  might  not  have  done  this,  and  yet  their 
reputation  might  have  been  such  that  it 
was  perfectly  reasonable  to  suspect  them  of 
it  The  contestant  was  entitled  to  show 
that  the  neighbors  whom  the  testatrix  be- 
lieved to  have  stolen  her  property  were  re- 
puted to  be  honest  people. 

Dr.  Darling,  a  local  physician  In  general 
practice,  who  had  known  the  testatrix  and 
attended  her  In  sickness,  was  called  by  the 
proponent  in  his  opening,  and  gave  testi- 
mony as  to  the  mental  capacity  of  the  testa- 
trix, based  upon  what  he  knew  of  .her  per- 
sonally. In  rebuttal,  the  proponent  used 
this  witness  as  an  expert,  and  in  the  course 
of  the  examination  asked  him  to  tell  what 
experience  he  had  had  with  insane  people; 
whereupon  the  witness  "gave  an  account  of 
his  experience  with  cases  of  Insanity."  In 
cross-examination  the  contestant  asked  the 
witness  if  he  had  been  called  to  see  a  certain 
person,  and  proposed  to  inquire  whether  he 
examined  her  with  reference  to  insanity,  and 
whether  her  case  was  one  of  monomania. 
The  manner  in  which  the  case  was  referred 
to  by  the  examiner  would  indicate  that  It 
was  not  a  case  mentioned  by  the  witness  in 
his  direct  testimony,  and,  if  this  was  the 
fact,  it  was  not  error  to  exclude  the  Inqui- 
ry. It  is  for  the  court. to  determine,  in  its 
discretion,  how  far  a  party  shall  be  allowed 
to  inquire  into  collateral  matters  for  the 
purpose  of  discrediting  the  witness. 

In  the  cross-examination  of  this  witness 
the  contestant  asked  whether  there  are  cer- 
tain periods  In  the  life  of  a  woman  when 
she  is  more -subject  to  derangement  of  the 
mind  than  at  others,  and  claimed  the  right 
to  ask  this  and  like  questions,  to  test  the  ca- 
pacity of  the  witness  as  an  expert.'  The 
court  refused  to  allow  this,  saying  that  this 
examination  of  the  witness  should  have  been 
made  when  he  was  upon  the  stand  before. 
We  think  this  was  error.'  The  witness  was 
not  used  as  an  expert  when  first  upon. the 
stand.  His  opinion  evidence  at  that,  time 
was  only  such  as  might  have  been  given  by 
any  one  who  had  had  ah  opportunity  of  ob- 
serving the  testatrix.  When  produced  as  an 
expert,  and  inquired  of  as  to  his  opinion  up- 
on the  facts  testified  to  by  others,  he  stood 


In  an  entirely  different  relation  to  the  case. 
The  contestant  was  then  entitled  to  test  the 
witness*  capacity  as  an  expert  by  a  proper 
cross-examination.  He  was  clearly  entitled 
to  do  this  by  any  examination  which-  kept 
within  the  facts  relating  to  the  testatrix,  as 
already  disclosed  by  the  evidence.  The  tes- 
tatrix was  a  woman  of  advanced  years,  and 
there  was  evidence  tending  to  show  that 
women  are  more  than  ordinarily  liable  to 
mental  derangement  at  the  change  of  life, 
and  that  a  marked  alteration  was  observed 
In  the  testatrix's  manner  and  conduct  about 
that  time.  The  proposed  cross-examination 
did  not  extend  to  collateral  matters,  and  Its 
exclusion  was  the  denial  of  a  legal  right. 

It  Was  not  error  to  exclude  the  inquiry  in 
regard  to  the  street  in  which  the  pipe  com- 
plained of  by  the  testatrix  was  located. 
The  fact  that  she  said  her  neighbor  oppo- 
site had  procured  the  pipe  to  be  laid  on  her 
side  of  the  street,  instead  of  his,  even  if 
supplemented  by  evidence  that  his  side  of 
the  street  was  the  best  location  for  It, 
would  not  have  been  evidence  tending  to 
show  insanity. 

The  contestant  Introduced  one  Grandall, 
who  testified  that  the  testatrix  at  one  time 
released  a  part  of  a  debt  secured  by  mort- 
gage, and  took  an  unsecured  note  for  the 
amount  released.  The  proponent  then  drew 
from  the  witness  the  statement  that  the  note 
taken  was  a  good  note,  and  in  redirect  the 
contestant  undertook  to  show  the  contrary, 
and  was  met  by  the  statement  that  the  mak- 
er had  property.  The  contestant  then  pro- 
posed to  inquire  what  the  property  was,  ap- 
parently with  a  view  of  showing  that  it  was 
exempt;  but  he  was  Interrupted  by  the  court 
in  making  his  statement,  and  the  evidence 
was  excluded.  The  size  of  the  note  may 
have  made  this  a  matter  of  little  weight,  but 
in  strictness,  the  contestant  was  entitled  to 
pursue  the  Inquiry. 

Considerable  discussion  was  had  In  regard 
to  the  Introduction  of  evidence  concerning 
the  disposition  of  the  property  left  by  the 
testatrix's  father,  and  a  ruling  was  made 
limiting  the  contestant's  offer  In  that  be- 
•half.  This  offer  was  apparently  so  incon- 
sistent with  facts  elsewhere  presented  in 
the  exceptions  that  we  are  in  doubt  as  to 
just  what  the  contestant  expected  to  show, 
and  so  do  not  deem  it  advisable  to  pass  up- 
on the  exception  taken.  Judgment  reversed, 
and  cause  remanded. 


DRAKE  v.  WILD  et  at 


(70  Vt.  62) 


(Supreme  Court   of  Vermont.    Windsor.    Dee. 
20.  Igp7.)  '      ' 

Equity — Lachks-^-Tbusts — Acquimobwob    nr  Re- 
pudiation bt  Truster— Election 
to  Take  bt  Will. 

1.  The  mother  of  oratrix  inherited  a  certain 
estate  from  her  father,  which  she  permitted  her 
husband  to  manage  without  accounting  there- 
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for.  After  her  death,  Intestate,  tearing  ora- 
trix as  her  sole  heir,  the  father  of  oratrix  re- 
tained such  fund,  and  disposed  thereof,  with 
his  own  property,  by  will;  devising  hiB  home- 
stead and  household  furniture  to  oratrix,  and 
directing  payment  of  the  income  from  a  certain 
sum  of  money  to  her  annually,  during  life,  for 
her  support.  The  daughter  knew  that  by  such 
will  he  intended  to  dispose  of  his  wife's  proper- 
ty as  his  own.  Held,  that  where  for  13  years 
the  daughter  accepted  the  income  provided  by 
the  will,  and  for  10  years  gave  the  executors 
no  information  on  the  subject,  she  bad  elected 
to  take  under  such  will. 

2.  Where  a  daughter,  knowing  that  her  father 
has  by  will  disposed  of  property  belonging  to 
her  as  heir  of  her  mother,  for  13  years  acqui- 
esces therein,  she  is  barred  by  laches  from  filing 
a  bill  praying  that  the  executor  be  ordered  to 
pay  over  to  her  such  property,  with  the  income 
and  increase  thereof. 

Thompson,  J.,  dissenting. 

Appeal  In  chancery,  Windsor  county;  Tyler, 
Chancellor. 

Bill  by  Louisa  B.  Drake  against  John  Wild, 
executor  of  the  will  of  Cyrus  B.  Drake,  deceas- 
ed, and  others.  Heard  on  the  pleadings  and 
'master's  report  From  a  pro  forma  decree 
dismissing  the  bill  with  costs,  oratrix  appeals. 
Affirmed. 

D.  C.  &  J.  D.  Dentaon,  for  appellant  Stew- 
art &  Wilds,  for  appellee  Middlebury  College. 
Gilbert  A.  Davis  and  A  M.  Albee,  for  other 
appellees. 

TYLER,  3.  This  case  was  before  the  court 
upon  a  demurrer  to  the  bill,  and  Is  reported  in 
65  Vt.  611,  27  Atl.  427..  The  following  are  the 
materia]  facts  since  reported  by  the  master: 
Cyrus  B.  Drake  and  Louisa  Smith  were  mar- 
ried in  the  year  1839,  and  the  oratrix,  their 
only  child,  was  born  in  1843,  and  always  lived 
with  her  parents.  Louisa  died  in  the  year 
1870,  and  Cyrus  B.  In  1878.  Mrs.  Drake's 
father  died  in  1867,  and  her  share  of  his  es- 
tate was  $4,457.08,  which  the  administrator  in 
December,  1868^'  paid  to  Mr.  Drake,  by  her 
instructions.  Mr.  Drake  retained  possession 
and  control  of  the  fund  to  the  time  of  his  death, 
and  managed  It  as  he  thought  best  without 
accounting  to  any  one.  As  he  collected  it  he 
mingled  it  with  his  own  property,  and  out  of 
It  the  family  was  supported;  and,  in  case  of 
any  surplus,  it  was  invested  by  him.  His 
wife  and  daughter  had  great  regard  and  respect 
for  him,  and  perfect  confidence  in  his  integ- 
rity and  ability.  He  received  the  fund  to  bold 
in  trust  for  his  wife,  and'  did  not  intend  to 
make  any  claim  thereto,  and  there  is  no  evi- 
dence of  any  change  in  his  intention  until  he 
included  the  fund  In  his  will.  Mrs.  Drake 
died  Intestate,  and  no  administration  has 
been  taken  on  her  estate.  Mr.  Drake  made 
bis  will  the  day  before  he  died,  the  second 
clause  of  which  is  as  follows:  "I  give  and  be- 
queath to  my  daughter,  Louisa  B.  Drake,  my 
homestead,  consisting  of  about  one-fourth  of 
an  acre  of  land,  and  house,  barn,  and  out- 
buildings thereon,  to  be  hers  absolutely;  also 
all  the  household  furniture,  clothing,  books, 
keepsakes,  and  pictures  now  In  said  house,  or 
aa  much  thereof  as  she  may  desire  and  select 


I  also  direct  that  my  homestead  shall  be  ap- 
praised at  its  fair  cash  value,  and  a  sum 
which,  added  to  said  appraisal,  will  make  in 
the  whole  the  sum  of  eight  thousand  dollars, 
shall  be  invested  to  the  best  advantage,  and 
the  earnings  or  interest  thereof  shall  •  be,  paid 
to  my  said  daughter,  Louisa  B.,  annually,  for 
her  support,  during  her  natural  life;  and  at 
her  decease  said  amount  so  Invested  shall  be 
paid  Middlebury  College,  at  Middlebury,  Ver- 
mont." Nothing  in  the  third  and  fourth 
clauses  Is  in  Issue  here.  By  the  fifth,  sixth, 
seventh,  and  eighth  clauses,  he  gave  to  the 
American  Board  of  Commissioners  for  Foreign 
Missions,  to  the  Home  Missionary  Society,  and 
to  the  American  Missionary  Association,  $2,000 
each,  and  to  the  American  Tract  Society,  $500, 
which  four  bequests  he  directed  to  be  paid,  re- 
spectively, as  soon  as  the  amount  could  be 
realized  from  his  estate.  He  gave  the  residue 
of  bis  estate  to  the  American  Education  So- 
ciety. The  will  was  duly  probated  and  allow- 
ed, and  the  executors  named  therein  were  ap- 
pointed by  the  probate  court.  Appraisers  and 
commissioners  were  also  appointed,  who  re- 
spectively performed  their  duties,  and  returned 
their  reports  to  that  court.  In  August  1878, 
an  inventory  of  the  estate  was  returned,  show- 
ing real  estate  amounting  to  $750,  'and  personal 
property  to  the  amount  of  $14,058.25,  which 
included  all  of  Mr.  Drake's  and  his  wife's  prop- 
erty. The  debts  proved  were  $1,065.63.  The- 
oratrix  knew  the  contents  of  the  will  the  day 
after  its  execution,  and,  understood  that  her 
father  must  have  Intended  thereby  to  dispose 
of  his  own  and  his  wife's  estate.  She  subse- 
quently presented  an  account  of  $54  against 
the  estate,  which  was  allowed  and  paid.  She 
presented  no  other  claim.-  She  continued  to 
reside  upon  the  homestead  (which  was  all  the 
real  estate  her  father  owned  at  his  decease) 
until  February,  1891,  when  she  sold  It  and 
received  the  money  for  it;  and  she  took  pos- 
session of  the  household  furniture  and  other 
personal  property  given  her  by  the  will,  ap- 
praised at  $541.25,  and  has  ever  since  retained 
it  The  executors  also  set  apart  a  trust  fund 
for  her  use  as  hereafter  stated.  The  oratrix 
knew  that  the  inventory  of  her  father's  estate 
included  the  property  of  her  mother  as  well  as 
of  her  father.  The  executors  supposed  that 
It  was  all  the  property  of  her  father,  and  man- 
aged and  controlled  It  in  that  belief.  The  ora- 
trix gave  them  no  information  on  the  subject 
until  the  year  1888,  when  she  claimed  to  Mr. 
Wild,  the  executor,  that  she  ought  to  have  cer- 
tain gas  stock,  because  It  came  from  her  moth- 
er's estate.  In  November,  1885,  the  executors 
settled  an  account  in  the  probate  court  in 
which  they  credited  themselves  with  the  real 
estate  and  the  household  furniture,  and  other 
personal  property  specifically  bequeathed  to  the 
oratrix,  and  which  they  had  passed  over  to 
her,  leaving  in  their  hands  a  remainder  of  $11,- 
131.10.  This  settlement  was  made  upon  due 
notice  by  publication  under  an  order  of  the 
probate  court,  and,  upon  the  settlement  being 
made,  the  executors  resigned;    and  their  res- 
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ignatlon  was  acted  upon  and  accepted  on  June 
2, 1886,  and  John  Wild  was  Appointed  adminis- 
trator de  bonis  non.  No  other  account  was  set- 
tled In  the  probate  court,  except  one  on  May 
27,  1896,  by  which  it  appeared  that  the  ad- 
ministrator had  in  his  hands  $12,555.63.  Quite 
a  portion  of  the  property  of  the  estate  Included 
In  the  inventory,  and  managed  by  the  execu- 
tors, consisted  of  Western  mortgages,  draw- 
ing 8  and  10  per  cent,  interest  The  execu- 
tors and  the  oratrix  thought  that  the  fund  pro- 
vided for  in  the  will  for  the  benefit  of  the  ora- 
trix was  first  to  be  provided  for  and  kept 
good,  without  reference  to  whether  or  not  there 
were  sufficient  assets  to  pay  all  of  the  specific 
legacies.  Acting  upon  this  belief,  the  execu- 
tors selected  what  they  considered  the  best  se- 
curities, sufficient  to  make  up  the  amount  of 
said  trust  fund,  and  set  them  apart  for  the 
purposes  of  the  fund.  This  was  approved  of 
by  the  oratrix,  and  for  a  time  the  income  from 
these  securities  was  paid  to  her  by  the  execu- 
tors. Included  in  these  securities  were  mort- 
gages upon  which  the  interest  was  subsequent- 
ly defaulted,  and  then  the  executors  decided  to, 
and  did,  pay  the  oratrix  6  per  cent.  Interest  on 
the  trust  fund,  which  was  satisfactory  to  her. 
Payments  were  thereafter  made  until  1888  or 
1889,  when  the  Judge  of  probate  informed  the 
administrator  that  the  trust  fund  did  not  stand 
prior  to  the  other  legacies  in  the  will,  that  the 
'  oratrix  had  received  more  than  she  was  en- 
titled to,  and  that,  as  the  estate  had  dimin- 
ished by  losses,  the  trust  fund  should  be  pro- 
portionately lessened.  Upon  learning  this,  the 
oratrix  suggested  that  a  portion  of  the  estate 
came  from  the  estate  of  her  mother.  No  In- 
terest has  been  paid  to  her  since  July,  1889, 
and  nothing  has  been  paid  to  the  defendants. 
The  oratrix  now  prays  that  the  executor  "be 
ordered  to  pay  over  to  her  the  trust  property 
so  belonging  to  her  mother,  with  all  the  in- 
come and  increase  thereof." 

The  general  rule  In  equity,  In  such  cases  may 
be  stated  as  follows:  Where  a  will  assumes 
to  give  one  of  its  beneficiaries  property  of  an- 
other person,  for  whom  provision  is  likewise 
made  in  the  will,  the  latter  cannot  take  the 
provision  made  for  him  in  the  will,  and  also 
hold  the  property,  but  must  elect  which  he 
will  take;  that,  by  taking  a  beneficial  interest 
under  the  will,  he  Is  held  thereby  to  confirm 
and  ratify  every  other  part  of  the  will;  that, 
if  an  heir  prefers  to  take  by  descent,  then  a 
court  of  equity  will  compel  him  so  to  elect, 
and,  If  he  prefers  to  take  as  heir,  it  will  not 
allow  nun  also  to  have  any  other  property  or 
benefit  under  the  will.  Huston  v.  Cone,  24 
Ohio  St  11;  Hyde  v.  Baldwin,  17  Pick.  303; 
1  Chit  Prac.  863;  Pom.  Eq.  Jur.  it  464-471; 
Story,  Eq.  Jur.  §S  1075,  1076;  10  Bng.  Ruling 
Cas.  351,  and  notes.  The  rule  is  well  stated  in 
1  White  &  T.  Lead.  Cas.  Eq.,  as  follows: 
"Equitable  election  usually  arises  where  a  tes- 
tator gives  to  A.  certain  property,  real  or  per- 
sonal, and  in  the  same  will  gives  a  third  par- 
ty certain  property  belonging  to  A.  In  this 
case,  A,  must  elect  between  the  two.    If  he 


accepts  the  legacy  or  devise  to  himself,  he 
must  confirm  and  carry  out  the  gift  of  his  own 
property  to  the  third  party."  But  the  rule 
must  be  stated  with  the  condition  that,  in  or- 
der to  make  such  an  election  binding  upon  the 
party,  it  must  be  made  understanding^;  that 
is,  with  a  knowledge  of  the  facts,  and  of  the 
party's  rights  under  the  will.  Judge  Story,  in 
Eq.  Jur.  |  1097,  says  that  before  a  presump- 
tion of  an  election  can  arise  from  long  acqui- 
escence, or  from  other  circumstances,  it  is  nec- 
essary to  show  that  the  party  acting  or  ac- 
quiescing was  cognizant  of  his  rights;  also, 
whether  the  party  intended  an  election,  and 
whether  be  can  restore  the  other  persons  affect- 
ed by  his  claim  to  the  same  situation  as  if  the 
.acts  had  not  been  performed,  or  acquiescence 
existed.  Other  jurists  say,  "An  election  made 
with  a  knowledge  of  the  party's  rights." 

The  oratrix  and  the  executors  were  in  error 
In  supposing  that  her  trust  fund  was  to  be 
"kept  good"  out  of  the  remaining  portion  of  the 
estate,  and  It  is  contended  that,  through  igno- 
rance of  her  rights,  the  oratrix  failed  to  claim 
her  estate.  A  mistake  may  be  of  law,  as  when 
a  person  knows  the  state  of  the  facts,  but  is 
Ignorant  of  the  legal  consequence,— forms  a 
wrong  opinion  or  draws  a  wrong  Inference, 
from  those  facts,— or  it  may  be  a  mistake  of 
fact,  where  some  fact  that  really  exists  is  un- 
known, or  some  fact  Is  supposed  to  exist  which 
really  does  not  exist.  It  is  a  rule,  to  which 
there  are  but  few  exceptions,  that  a  mistake 
of  law,  pure  and  simple,  is  not  adequate. ground 
of  relief;  that  where  a  party,  with  knowledge 
of  all  the  material  facts,  and  without  any  oth- 
er special  circumstances  giving  rise  to  an  equi- 
ty in  his  behalf,  enters  into  a  transaction  af- 
fecting his  interests,  rights,  and  liabilities,  un- 
der Ignorance  or  error  with  respect  to  the  rules 
of  law  controlling  the  case,  courts  will  not,  in 
general,  relieve  him  from  the  consequences  of 
his  mistake.  All  persons  of  sound  and  ma- 
ture mind  are  presumed  to  know  the  law;  and 
what  is  meant  is  general  law,  the  law  of  the 
country,  and  not  private  legal  rights.  Pom. 
Eq.  Jur.  f  §  841,  842.  It  Is  stated  in  section  849 
that  mistakes  of  a  person  with  respect  to  his 
own  private  legal  rights  and  liabilities  may  be 
properly  regarded  and  dealt  with  as  mistakes 
of  fact  While  the  author  admits  that  the  de- 
cision of  each  case  must  depend  upon  its  own 
facts,  he  ventures  to  formulate  the  following 
as  a  rule  of  general  application:  "Wherever 
a  person  Is  ignorant  or  mistaken  with  respect 
to  his  own  antecedent  and  existing  private  le- 
gal rights,  interests,  estates,  duties,  liabilities, 
or  other  relations,  either  of  property  or  contract 
or  personal  status,  and  enters  into  some  trans- 
action, the  legal  scope  and  operation  of  which 
he  correctly  apprehends  and  understands,  for 
the  purpose  of  affecting  such  assumed  rights, 
Interests,  or  relations,  or  of  carrying  out  such 
assumed  duties  or  liabilities,  equity  will  grant 
its  relief,  defensive  or  affirmative;  treating 
the  mistake  as  analogous  to,  if  not  Identical 
with,  a  mistake  of  fact"  In  his  discussion  of 
these  rules,  Mr.  Pomeroy  says  that  negligence 
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on  the  part  of  the  person  seeking  relief  must 
not  enter  Into  the  case,  bnt  defines  negligence 
as  culpable  negligence,  upon  which  an  action 
Is  maintainable.  In  this  state  legal  negligence 
Is  held  to  be  the  failure  to  exercise  the  degree 
of  care  that  a  prudent  and  careful  man  would 
exercise  In  like  circumstances.  In  the  elabo- 
rate notes  to  Railway  Co.  v.  Jones  (Miss.)  55 
Am.  St  Rep.  488  (s.  c.  19  South.  105),  this  sub- 
ject is  considered,  and  the  following  general 
rules  are  stated  as  the  result  of  numerous  au- 
thorities: That  Ignorance  or  mistake  of  law 
alone,  and  hence  of  one's  rights,  does  not,  as  a 
rule,  excuse,  and  it  is  no  ground  for  either  de- 
fensive or  affirmative  relief  in  equity;  and 
such  Ignorance  or  mistake  includes  misconcep- 
tion of  the  law,  erroneous  deductions,  and  mis- 
apprehensions of  legal. rights.  That  ignorance 
of  the  law  does  not  excuse  a  wrong  done  or  a 
right  withheld.  That  relief  from  liabilities  un- 
der the  law,  arising  from  a  known  state  of 
facts,  will  be  denied.  But  to  these  general 
rules  there  are  exceptions,  as  where  there  is  a 
mistake  of  law  caused  by  fraud,  imposition,  or 
misrepresentation.  We  think  it  will  be  found 
that  In  most  of  the  cases  cited  in  these  notes, 
and  in  Fomeroy,  the  party  seeking  relief  wad 
led  Into  error  by  the  action  of  the  other  party 
to  a  transaction,  as  in  contracts  and  releases. 
When  the  oratrix  saw  the  will,  she  knew  that 
it  Included  both  estates,  and  she  may  have 
known  how  much  of  her  mother's  estate  re- 
mained. She  must  be  presumed  to  hava 
known  that  she  was  her  mother's  sole  heir, 
that  her  father  had  held  her  estate  for  her 
since  her  mother's  death,  and  that  he  could 
not  convey  it  without  her  concent;  yet,  with 
this  knowledge,  she  did  not  take  administra- 
tion upon  her  mother's  estate,  presented  no 
claim  for  it  to  the  commissioners,  and  made  no 
objection  that  it  was  inventoried  as  if  it  were 
all  her  father's.  She  was  negligent  in  not  in- 
forming the  executors 'that  her  mother  left  an 
estate,  and  that  it  was  Included  in  the  will, 
and  in  allowing  them  to  proceed  aa  If  it  were 
all  her  father's.  If  they  had  known  the  facts, 
they  doubtless  would  have  required  her  either 
to  take  her  mother's  estate,  or  waive  her 
claim  to  It  She  accepted  and  used  the  home- 
stead and  the  personal  property  In  the  house, 
and  approved  of  the  selection  and  setting  apart 
of  the  best  securities.  These  acts,  in  the  light 
of  the  knowledge  she  is  shown  to  have  had, 
must  be  considered  as  constituting  an  election. 
The  facts  brought  in  by  the  master's  report 
make  a  case  within  the  rule  In  Pom.  Bq.  Jur. 
i  507:  "Wherever  a  case  involves  a  necessi- 
ty for  election,  it  is  an  elementary  rule  that 
any  person  who  Is  sui  Juris— not  under  disa- 
bilities—Is both  bound  and  entitled  to  elect" 
In  this  case  the  situation  of  the  estates  re- 
quired an  election  to  be  made.  Can  the  ora- 
trix now  be  permitted  to  elect  over?  We  think 
not,  in  view  of  the  circumstances  in  which  her 
election  was  made,  and  of  her  subsequent  ac- 
tion. She  Is  chargeable  with  knowledge  of 
the  executors'  settlement  in  the  probate  court 
in  }885,  and  that  the  court  ordered  the  amount 


In  their  hands  to  be  paid  to  the  administrator 
de  bonis  non.  To  this  settlement  and  order  she 
made  no  objection.  She  made  no  complaint 
of  the  manner  in  which  the  estate  had  been 
settled  until  the  year  1888,  down  to  which  time 
she  had  received  her  interest.  When  that  par- 
tially failed,  she  claimed  a  part  of  her  mother's 
estate.  As  the  oratrix  could  not  take  both  by 
the  wHl  and  as  heir,  she  acquired  no  title  to 
the  homestead,  except  by  the  will.  Therefore 
her  occupance  and  said  of  that  property  con- 
firmed her  election  to  take  by  the  will.  They 
were  acts  sufficient  of  themselves  to  constitute 
an  election.  The  master  says  that,  without  in- 
cluding Mrs.  Drake's  property,  Mr.  Drake  did 
not  have  an  estate  sufficient  to  make  the 
amount  specifically  disposed  of  by  his  will; 
leaving  the  inference  that  there  was  a  suffi- 
cient amount  by  Including  it  According  to 
the  Inventory,  after  deducting  the  debts  and 
reasonable  expenses  of  administration  the  en- 
tire property  does  not  seem  to  have  been  quite 
sufficient.  But  whatever  sum  the  estate 
amounted  to,  if  the  oratrix  had  elected  to  take 
by  descent  (for  anything  that  appears)  the  es- 
tate might  have  been  settled  and  distributed 
within  a  year  from  the  testator's  decease;  and 
in  that  event,  if  the  oratrix  and  the  defendants 
had  taken  the  securities  upon  their  legacies, 
they  might  have  disposed  of  them,  or  held 
them,  and  each  legatee  suffered  his  own  loss 
thereon.  By  the  course  pursued  the  estate  has 
been  kept  open  at  expense  to  the  defendants, 
and  losses  have  been  sustained  upon  their  se- 
curities, which  probably  would  have  been 
avoided  had  the  estate  been  settled;  for  the 
securities  seem  to  have  been  good  In  1878,  and 
to  have  depreciated  In  value  after  they  were 
set  apart.  It  was  on  account  of  these  losses 
that  the  oratrix  brought  her  bill,  that  she  might 
be  exempt'  from  them,  and  take  her  mother's 
entire  estate.  The  defendants  have  been  prej- 
udiced by  her  action,  and  will  be  further  preju- 
diced if  the  prayer  of  her  bill  Is  granted. 
Whether  the  oratrix  considered  It  for  her  ad- 
vantage to  take  the  bequest,  or  acted  from  a 
desire  to  carry  out  her  father's  wishes,  does 
not  appear.  Whatever  her  motive,  the  legal 
effect  of  her  action  in  respect  to  an  election 
was  the  same.  It  cannot  be  held  that  the  exec- 
utors acted  for  the  defendants,  as  well  as  for 
the  oratrix,  In  keeping  the  estate  open,  and 
keeping  up  her  annuity  in  consequence  of 
losses;  for  It  was  to  their  prejudice,  and 
without  their  consent.  Previous  to  making  his 
will,  Mr.  Drake  had  held  his  wife's  estate  in 
trust,  and  made  no  claim  to  it  By  the  will  he 
repudiated  the  trust,  and  claimed  her  estate  ad- 
versely. The  oratrix  was  sui  Juris,  emanci- 
pated from  all  influence  of  her  father,  and,  as 
the  cestui  que  trust,  she  learned  from  the  will 
of  the  repudiation.  She  brings  her  bill  13 
years  afterwards.  The  facts  reported  bring 
the  case  within  the  rule  slated  In  the  former 
opinion.  By  analogy  to  the  statute  of  limita- 
tions, and  her  long  acquiescence  in  the  bequest, 
the  oratrix  is  barred  from  maintaining  her 
I  claim.    King  v.  White,  63  Vt  158,  21  Aa  536 
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Tlie  pro  forma  decree  U  affirmed,  and  cause  re- 
manded. 

THOMPSON,  J,  dissents. 


(TO  vt  ») 

WALSTON  et  al.  t.  SMITH  et  aL 

(Supreme  Court  of  Vermont    Addison.    Dec.  8, 

1887.) 

RiwuLTijra    Tbosts—  What   CojwrrruTBS— Parol 
Evidence. 

1.  Whether  a  conveyance  to  a  wife,  with  the 
consent  of  the  husband,  by  a  trustee,  who  had 
held  the  property  in  trust  for  him,  was  an  ad- 
vancement, is  a  question  of  intention,  though 
presumed  in  the  first  instance  to  be  a  provision 
and  settlement;  and  hence  any  antecedent  or 
contemporaneous  acta  or  facts  may  be  received, 
either  to  rebut  or  support  the  presumption. 

2.  The  agreement  of  the  grantee  with  the  per- 
son paying  the  consideration,  at  the  time  of  re- 
ceiving the  conveyance,  to  hold  the  property  for 
the  use  of  such  person,  does  not  make  an  ex- 
press trust 

8.  Property  conveyed  to  the  wife  by  her  hus- 
band, to  be  held  by  tier  for  their  common  living, 
and  as  a  source  of  payment  of  his  debts,  on 
many  of  which  she  had  become  liable,  with  the 
understanding  that  on  the  death  of  either,  the 

Eroperty  should  be  disposed  of  according  to  law, 
i  held  for  the  husband's  benefit 
Taft,  J,  dissenting. 

Appeal  In  chancery,  Addison  county;  Taft, 
Chancellor. 

Bill  by  Harry  M.  Walston  and  others 
against  Elizabeth  Smith  and  others  to  have  a 
trust  declared.  The  cause  came  on  for  hear- 
ing upon  the  pleadings,  the  original  and  sup- 
plemental reports  of  the  master,  and  excep- 
tions of  both  parties  thereto.  The  exceptions 
were  overruled  pro  forma,  and  the  bill  dis- 
missed, with  costs.  The  orators  appealed. 
Reversed. 

L.  F.  Wilbur  and  Stewart  &  Wilds,  for  ap- 
pellants. Daniel  Roberts  and  Ellhu  B.  Taft, 
for  appellees. 

ROSS,  O.  J.  The  solicitor  for  the  defend- 
ants concedes  that  when  this  case  was  before 
this  court,  as  found  in  67  Vt  642,  32  Atl.  486, 
the  court  properly  held,  on  the  findings  of  the 
master,  that  by  the  conveyance  from  the  in- 
testate to  Norton  the  latter  took  simply  the 
title  to  the  premises,  as  a  passive  trustee,  for 
the  beneficial  use  of  the  intestate;  and  that, 
except  to  a  bona  fide  purchaser  for  value  with- 
out notice,  Norton,  without  the  consent  and 
direction  of  the  intestate,  could  convey  no 
greater  title  than  he  (Norton)  held.  But  he 
contends  that,  it  now  being  found  by  the  mas- 
ter that  the  conveyance  to  Elizabeth,  the  wife 
of  the  intestate,  was  made  with  the  consent 
and  by  the  direction  of  the  intestate,  the  deed 
concludes  the  intestate  and  those  interested 
through  him,  so  that  against  the  plea  of  the 
statute  of  frauds,  relied  upon  in  the  answer, 
no  parol  testimony  could  be  received  and  con- 
sidered by  the  master  to  determine  whether 
Elizabeth  took  the  same  In  trust  for  the  Intes- 
tate. He  reasons:  "Starting  with  the  prop- 
osition that  Norton  was  but  a  passive  trustee 


of  the  title  for  Smith,  without  Interest,  be  was 
at  all  times  subject  to  the  direction  of  Smith 
as  to  Its  disposition."  That  "Norton  was 
trustee  for  Smith,  not  for  Smith's  wife,  nor  for 
his  creditors,  nor  for  such  as  might  be  his 
heirs  at  his  death."  That  "the  trust  under 
which  Norton  held  the  title  did  not  necessarily 
or  naturally  follow  to  his  grantee.  If  the 
conveyance  was  made  by  consent  and  direc- 
tion of  Smith,  it  went  according  to  the  terms 
of  conveyance,  unless  otherwise  restricted  in 
the  mode  provided  by  law."  That  "the  con- 
veyance of  lands  by  a  husband  to  his  wife  is 
universally  through  a  trustee."  Hence  he 
concludes:  "This  was,  in  legal  effect,  a  direct 
conveyance  from  Smith  to  his  wife,  and  the 
only  recognized  mode  in  which  he  could  con- 
vey to  her."  If  the  conveyance  to  Norton 
had  been  made  for  the  purpose  of  having  him 
convey  to  the  wife,  Norton  would  have  taken 
the  title  In  trust  for  the  wife.  He  would  have 
taken  and  held  It  for  the  sole  purpose  of  trans- 
ferring It  to  her,  and  have  held  the  title  1b 
trust  for  her  sole  use  and  benefit  In  such 
case  the  conveyance  of  the  title  to  the  wife 
through  Norton  would  have  been  a  direct  con- 
veyance of  It  from  the  husband  to  the  wife. 
No  right  or  interest,  legal  or  equitable,  after 
such  conveyance  to  Norton,  wonld  have  re- 
mained In  the  husband.  No  trust  m  behalf 
of  the  husband  could  result  from  such  con- 
veyance. Unquestionably,  the  cases  cited  by 
the  solicitor  for  the  defendants,  holding  that, 
if  the  husband  conveys  real  estate  to  a  third 
person  for  the  sole  purpose  of  having  such 
third  person  convey  it  to  his  wife,  and  such 
third  person  makes  the  conveyance,  no  trust 
of  any  kind  arises  out  of  such  conveyance  In 
favor  of  the  husband,  are  properly  decided. 
8uch  cases  are  clearly  distinguishable  from 
the  case  under  consideration.  Here,  on  the 
facts  found  by  the  master,  Norton,  by  the  con- 
veyance from  the  Intestate,  took  the  title  as  a 
passive  trustee  for  the  sole  benefit  of  the  In- 
testate. The  intestate  was  to  remain  In  pos- 
session, and  manage  the  property.  As  held, 
when  this  esse  was  before  this  court,  In  67 
Vt,  and  32  Atl.,  Norton  could  convey,  when 
the  conveyance  alone  Is  considered,  no  greater 
rights  or  title  to  the  estate  then  he  held.  It 
is  Immaterial  in  this  respect  whether  Norton 
held  the  property  Impressed  with  an  express 
or  an  implied  trust  in  favor  of  the  intestate. 
"Wherever  property,  real  or  personal,  which 
Is  already  Impressed  with  or  subject  to  a  trust 
of  any  kind,  express  or  by  operation  of  law, 
Is  conveyed  or  transferred  by  the  trustee,  not 
in  the  course  of  executing  or'  carrying  Into 
effect  the  terms  of  an  express  trust,  or  de- 
volves from  s  trustee  to  a  third  person,  who 
la  a  mere  volunteer,  or  who  Is  a  purchaser 
with  actual  or  constructive  notice  of  the  trust, 
then  the  rnle  Is  universal  that  such  heir,  dev- 
isee, successor,  or  other  voluntary  transferee, 
or  such  purchaser  with  notice,  acquires  and 
holds  the  property  subject  to  the  same  trust 
which  before  existed,  and  becomes  himself  a 
trustee  for  the  original  beneficiary."    2  Pom, 
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Eq.  Jnr.  |  1048.  This,  In  substance,  this 
court  held  when  It  previously  had  the  case 
under  consideration.  The  solicitor  for  the  de- 
fendants concedes  that  that  decision  was  cor- 
rect. No  new  facts  have  been  brought  Into 
the  case  bearing  upon  the  operation  of  the 
conveyance  by  Norton,  considered  by  Itself. 
It  follows,  therefore,  that  by  that  conveyance, 
when  the  conveyance  alone  is  considered,  Mrs. 
Smith  took  the  title  to  the  property  subject 
to  the  same  trust  which  was  Impressed  upon 
It  when  Norton  held  the  title,  to  hold  for  the 
beneficial  use  of  the  Intestate.  It  is  found 
that  she  had  full  notice  of  the  trust,  and  paid 
nothing  for  the  conveyance.  She  does  not 
stand  as  a  bona  fide  purchaser  without  notice. 
The  trust  impressed  upon  the  property  when 
Norton  held  the  title,  by  his  conveyance,  con- 
sidered by  itself,  remained  when  the  title  came 
to  1-  a.  Smith.  Whether  that  conveyance  cre- 
ated strictly  a  resulting  trust  need  not  be  de- 
termined. To  consider  It  a  resulting  trust  Is 
to  regard  It  In  the  light  most  favorable  to  Mrs. 
Smith. 

By  the  concession  of  the  parties,  the  intes- 
tate, while  Norton  held  the  legal  title,  was  the 
equitable  owner  of  the  property.  The  prop- 
erty conveyed  by  the  intestate  to  Norton,  by 
the  concession  of  the  parties,  became  a  trust 
estate.  In  kind,  It  was  such  a  trust  as  arises 
by  implication  and  operation  of  law.  As  said 
in  the  American  notes  to  Dyer  v.  Dyer,  1  White 
&  T.  Lead.  Cas.  Eq.  889:  "The  trust  which 
results  by  Implication  and  operation  of  law 
from  the  payment  of  the  purchase  money,  or 
part  of  it,  and  without  any  agreement,  is  a 
pure  and  simple  trust  of  the  ownership  of  the 
land.  It  Is  not  an  Interest  in  the  proceeds  of 
the  land,  nor  a  lien  upon  it  for  the  advance, 
nor  an  equity  or  right  to  a  sum  of  money  to 
be  raised  out  of  it,  or  upon  the  security  of  it." 
However  created,  such  was  the  trust  in  regard 
to  this  property  existing  between  the  intestate 
and  Norton  when  Norton  held  the  title.  By 
Norton's  deed  of  this  property,  when  consid- 
ered by  itself,  to  Mrs.  Smith,  the  same  trust 
continued,  or  a  trust  in  every  essential  a  re- 
sulting trust.  If  the  conveyance  by  Norton 
had  been  to  a  stranger,  under  the  circumstan- 
ces in  which  It  is  found  to  have  been  made  to 
Mrs.  Smith,— with  notice,  and  without  consid- 
eration,—the  same  identical  trust  would  fol- 
low. To  render  the  conveyance  valid  and 
freed  from  the  trust  nnder  which  Norton  held 
the  title,  the  burden  was  on  Mrs.  Smith  to  es- 
tablish that  she  took  the  title  from  Norton  with- 
out notice  of  the  trust,  and  for  a  valuable  con- 
sideration, or  under  such  circumstances  that 
the  law  would  presume  the  property  conveyed 
to  be  a  gift  The  master  has  found  that  she 
had  notice  of  The  trust,  and  paid  nothing  for 
the  conveyance.  Hence  from  the  conveyance, 
considered  by  Itself,  wlch  these  circumstances 
added,  the  same  trust  under  which  Norton 
held  the  property  would  continue  or  be  implied 
If  no  other  facts  were  shown.  A  new  fact, 
or  "circumstance  of  evidence,"  has  been 
brought  into  the  case,— the  fact  that  the  intes- 


tate consented  to  and  directed  the  conveyance 
by  Norton  to  his  wife.  -  This  Is  frequently 
spoken  of  as  "a  circumstance  of  evidence."  1 
Lewin,  Trusts,  *171;  1  Perry,  Trusts,  f  143. 
When  this  "circumstance  of  evidence"  is  shown 
where,  under  the  facts,  otherwise  a  trust  would 
continue,  or  be  Implied  to  follow  the  convey- 
ance of  the  property,  then,  because  of  the  ob- 
ligation of  the  person  who  furnishes  the  con- 
sideration for  the  conveyance  to  support  the- 
grantee,  if  nothing  more  Is  shown,  a  presump- 
tion or  implication  arises  that  he  Intended  the 
conveyance  as  an  advancement  or  gift.  But 
this  presumption  or  Implication  may  be  re- 
butted by  circumstances  or  parol  testimony. 
It  is  so  held  universally.  It  then  becomes  a 
question  of  what  was  the  Intention  of  the  real 
parties  to  the  transaction,  or  of  the  person  fur- 
nishing the  consideration  for  the  conveyance 
and  of  the  grantee  therein.  2  Pom.  Eq.  Jur.  ft 
1040,  1041;  1  Lewin,  Trusts,  *176;  1  Perry, 
Trusts,  8  147;  American  notes  to  Dyer  v.  Dy- 
er, 1  White  &  T.  Lead.  Cas.  Eq.  345-347. 
Perry  uses  this  language:  "Whether  a  pur- 
chase in  the  name  of  wife  or  child  Is  an  ad- 
vancement or  not  Is  a  question  of  pure  inten- 
tion, though  presumed,  in  the  first  instance,  to 
be  a  provision  and  settlement.  Therefore  any 
antecedent  or  contemporaneous  acts  or  facto 
may  be  received,  either  to  rebut  or  support  the 
presumption."  He  Bays  (section  134):  "A 
trust  results  from  the  acts,  and  not  from  the 
agreements,  of  the  parties,  or  rather  from  the 
acts  accompanied  by  the  agreements;  but  no 
trust  can  be  set  up  by  mere  parol  agreements, 
or,  as  has  been  said,  no  trust  results  from  the 
breach  of  a  mere  parol  contract"  In  the 
American  notes  to  Dyer  v.  Dyer,  after  consid- 
ering the  doctrine  as  applied  at  different  times 
and  by  various  courts,  on  page  347  the  writer 
concludes:  "When  the  doctrine  is  once  taken 
up  that  the  Intention  of  the  parties  is  not  to  be 
found  in  the  legal  construction  of  an  instru- 
ment, and  that  you  are  to  infer  it  from  extrin- 
sic circumstances  nothing  short  of  a  general 
admission  of  all  parol  evidence  that  throws 
light  on  the  intention,  and  is  In  its  nature  com- 
petent can  be  adopted."  Hence  all  the  evi- 
dence and  circumstances  received  and  consid- 
ered In  regard  to  the  intention  of  the  intestate 
and  of  Mrs.  Smith  were  properly  received  and 
considered  by  the  master,  and  their  intention 
found  established  thereby  controls.  If  their 
intention  then  was  that  she  should  hold  the 
property,  freed  from  the  trust,  as  a  gift  or  ad- 
vancement, she  would  so  hold  It  But,  if  it 
were  their  Intention  that  she  should  hold  the 
property  In  trust  for  him,  that  intention  must 
prevail.  Being  the  equitable  owner  of  the 
property  when  the  title  stood  In  Norton,  and 
having  directed  Norton  to  convey  to  his  wife, 
the  intestate  furnished  the  consideration  or 
paid  the  purchase  money  of  that  conveyance. 
It  Is  Immaterial  what  the  consideration  for  the 
conveyance  is,  provided  it  is  a  good  and  valu- 
able one;  but  it  must  belong  to  the  cestui  que 
trust  and  move  from  him.  He  may  borrow 
It  from  the  grantee  in  the  deed.   Page  v.  Page, 
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8  N.  H.  187.  Sneh  a  trust,  arising  or  result- 
ing by  Implication  of  law,  may  be  proved,  re- 
butted, or  discharged  by  parol  evidence.  Page 
v.  Page,  supra;  Botsford  v.  Burr,  1  N.  Y.  Ch. 
(Lawy.  Ed.)  426,  and  note,  and  cases  there 
cited.  That  the  grantee  agreed  with  the  per- 
son paying  the  consideration,  at  the  time  of  re- 
ceiving the  conveyance,  to  hold  the  property 
for  the  use  of  such  person  does  not  convert  It 
into  an  express  trust  As  said  by  Mr.  Perry, 
a  resulting  trust  arises  from  the  acts  of  the 
parties  accompanied  by  their  agreements.  Aa 
said  by  the  supreme  court  of  Iowa  In  Cotton  v. 
Wood,  25  Iowa,  43,  when  the  husband  had 
paid  the  purchase  money,  and  had  the  property 
conveyed  to  his  wife  under  an  agreement  be- 
tween them  that  she  would  convey  to  him,  or  to 
any  one  to  whom  he  might  assign  his  interest, 
upon  hia  request  so  to  do,  and  it  was  urged  the 
agreement  converted  it  Into  an  express  trust: 
"But  the  trust  Is  based  upon  the  fact  of  the 
payment  of  the  purchase  money  of  the  property 
by  the  husband.  This  of  itself  created  It.  It 
cannot  be  that  the  consent  of  the  trustee  to 
hold  the  title  for  the  benefit  of  the  cestui  que 
trust,  or  an  agreement  so  to  do,  In  the  case  of  a 
resulting  trust,  will  change  Its  character.  By 
the  agreement  the  trustee  simply  assents  to  an 
obligation  imposed  by  the  law.  The  trust 
would  exist,  without  the  agreement,  by  opera- 
tion of  law.  The  agreement  cannot  destroy 
the  effect  of  the  conditions  under  which  the 
law  presumes  the  estate  Is  held.  Livingston 
v.  Livingston,  2  Johns.  Ch.  640;  Page  v.  Page, 
8  N.  H.  187;  Runnels  v.  Jackson,  1  How.' 
(Miss.)  358;  M'Culloch  v.  Oowher,  5  Watte  & 
S.  427;  Harder  v.  Harder,  2  Sandf.  Ch.  17. 
In  another  view,  the  agreement  between  the 
husband  and  wife  can  be  properly  shown  In 
-evidence  in  order  to  rebut  the  presumption  that 
the  properly  was  conveyed  to  the  wife  as  an 
advancement."  Any  legitimate  evidence  that 
will  rebut  such  presumption  may  be  received 
and  considered.  Blckford  v.  Blckford's  Es- 
tate, 68  Vt  525,  36  Atl.  471.  It  would  be 
anomalous  If  she  could  by  parol  show  that  she 
was  the  wife  of  the  intestate,  and  that  he,  be- 
ing the  equitable  owner  of  the  property,  but 
not  having  the  title,  directed  Norton,  who  held 
the  title  for  him,  to  convey  it  to  his  wife,  to 
raise  the  presumption  of  an  advancement,  and 
that  he  should  be  deprived  of  showing  by  the 
same  kind  of  proof  what  his  direction  was,  to 
rebut  the  presumption.  Such  cannot  be  the 
law. 

This  case,  in  all  its  essential  features,  Is  not 
unlike  Clark  v.  Clark,  43  Vt  685.  The  father, 
in  that  case,  had  paid  for  a  piece  of  real  es- 
tate, for  which  he  held  a  bond  for  a  deed,  and 
so  had  become  the  equitable  owner  of  it  He 
directed  the  party  who  held  the  title  to  con- 
vey it  to  bis  son,  to  hold  In  trust,  in  order  to 
have  a  permanent  place  of  abode  for  himself 
and  family,  and  to  prevent  its  being  squan- 
dered and  wasted.  Afterwards  he  consented 
that  this  place  should  be  exchanged  by  the 
son  for  another  of  greater  value,  towards 
which  he  claimed  to  have  made  some  further 


payments.  This,  In  substance,  he  set  forth 
and  claimed  In  his  bill.  The  son,  in  his  an- 
swer, claimed  that  he  consented  to  take  a- 
deed  of  the  first  place,  on  condition  the  place 
was  to  be  absolutely  his,  but  that  he  was  to 
keep  the  place  as  a  home  for  the  father  and 
mother  so  long  as  they,  or  either  of  them, 
lived;  and  that  he  exchanged  the  first  place 
for  the  better  one  with  his  father's  consent, 
and  at  his  request,  to  hold  as  his  own,  as  he 
did  the  first  The  answer  was  traversed,  and 
testimony  taken.  This  court,  by  Judge  Peck, 
said,  among  other  things,  In  regard  to  the  first 
place:  "It  being  admitted  by  the  answer,  as 
well  as  proved,  that  the  intestate  paid  the 
whole  consideration,  and  that  the  defendant 
neither  paid  nor  agreed  to  pay  anything,  it  is 
a  case  of  Implied  trust  In  favor  of  the  party 
who  advanced  the  consideration,  and  hence 
parol  evidence  as  to  the  understanding  and 
Intention  of  the  parties  la  not  excluded  by  the 
statute  of  frauds."  It  further  held  that  the 
trust  thus  created  followed  the  exchange  into 
the  second  place  to  the  extent  of  the  value  of 
the  first  place.  It  also  considered  parol  evi- 
dence to  determine  whether  the  Intestate  con- 
tributed, at  the  time  of  the  exchange,  any- 
thing further  towards  the  purchase  of  the  sec- 
ond place,  and  held  that,  If  so,  the  trust  in 
the  second  place  would  be  Increased  to  the 
extent  the  Intestate  so  contributed.  In  the 
case  at  bar  the  master  has  found,  from  parol 
evidence,  that  the  trust  Impressed  upon  the 
property  when  the  title  was  In  Norton  con- 
tinued when  Norton  conveyed  to  Mrs.  Smith; 
that  the  presumption  that  it  was  intended  by 
the  Intestate  to  be  an  advancement  to  his 
wife  was  rebutted  by  such  evidence,  and  that 
the  defendant  took  the  property  charged  with 
a  trust  for  the  intestate;  that  such  was  the 
intention  of  the  defendant  and  of  the  Intes- 
tate. In  Plnney  v.  Fellows,  15  Vt  525,  and 
In  Page  v.  Page,  8  N.  H.  187,  the  original 
grantees  took  the  title  to  the  premises  charged 
with  a  resulting  trust  in  favor  of  another, 
and  had  them  conveyed  with  the  consent  of 
that  other,  and  In  each  case  parol  testimony 
was  received  and  considered  to  establish  that 
the  trust  continued.  In  Plnney  v.  Fellows 
the  conveyance  was,  with  the  consent  of  the 
mother,  the  cestui  que  trust,  from  one  son  to 
another  son.  See,  also,  NelU  v.  Reese,  51  Am. 
Dec.  746,  and  note;  Bickford  v.  Blckford's 
Estate,  68  Vt  625,  36  AtL  471;  Bennett  v. 
Camp,  54  Vt  86;  Bent  v.  Bent,  44  Vt  555; 
Barron  v.  Barron,  24  Vt  376;  Wallace  v. 
Bowens,  28  Vt  638;  Clark  v.  Clark,  43  Vt 
685;  Reynolds  v.  Sumner  (111.  Sup.)  0  Am.  St 
Rep.  523,  and  note  (s.  c.  18  N.  E.  334);  Brison 
v.  Brison  (Cal.)  7  Am.  St  Rep.  189,  and  note 
(a  c.  17  Pac  689);  Bork  v.  Martin  (N.  Y.  App.) 
28  Am.  St  Rep.  570,  and  note  (a  c.  80  N.  B. 
564);  Farmers'  &  Traders'  Bank  v.  Kimball 
Milling  Co.  (S.  D.)  36  Am.  St  Rep.  739,  and 
note  (s.  c.  47  N.  W.  402). 

2.  The  defendant  further  contends  that  the 
trust  fcjnd  by  the  master  is  complicated,  oth- 
er and  different  from  such  as  results  by  Implt- 
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cation  of  law.  In  substance,  be  urged  this 
contention  when  this  case  was  before  this 
court  as  found  In  67  Vt  542,  32  Atl.  486,  but 
It  was  denied.  It  was  a  question  then  In  the 
case  on  the  same  facts  as  now,  and  necessarily 
considered  to  uphold  that  decision;  because — 
notwithstanding  Norton  held  the  property  for 
the  benefit  of  the  Intestate,  as  found  by  the 
master— If,  when  the  property  was  conveyed 
by  Norton  to  defendant  Elizabeth,  a  new  and 
different  trust,  or  an  express  trust,  was  cre- 
ated between  herself  and  husband,  then  the 
case  could  not  hare  been  disposed  of  as  It 
was.  Besides,  It  Is  found  by  the  master  that 
the  trust  found  by  him  If,  In  legal  effect,  dif- 
ferent from  the  one  existing  when  the  title  to 
the  property  was  In  Norton,  was  created  with- 
out being  reduced  to  writing,  and  was  proved 
by  oral  testimony,  to  which  the  orators  ex- 
cepted, and  which  exception  they  Insist  upon. 
This  exception  would  preclude  the  defendants 
from  setting  up  any  trust,  In  legal  effect  dif- 
ferent from  that  resting  upon  the  property 
when  the  title  was  In  Norton.  The  convey- 
ance by  him,  on  the  facts  found,  carried  the 
property  Into  defendant  Elizabeth's  hands  im- 
pressed with  the  same  trust  under  which  Nor- 
ton held  it  The  decision  in  67  Vt,  32  Atl., 
Is  conclusive  upon  the  defendant  on  this  point. 
This  is  not  a  rehearing  of  the  case  upon  any 
point  then  before  the  court  and  decided.  All 
the  facts  of  the  case  on  this  point  remain  un- 
changed. But,  were  this  point  now  open,  we 
should  find  no  occasion  to  disturb  the  decision 
then  announced.  All  the  findings  of  the  mas- 
ter in  regard  to  the  details  of  the  trust  under 
which  Elizabeth  held  the  property,  are,  in 
effect,  that  she  held  it  for  the  benefit  of  the 
Intestate.  He  finds  that  she  was  to  hold  it 
"first,  for  their  own  living.*'  She  being  his 
wife,  he  was  legally  bound  to  support  her. 
That  she  held  It  In  part  for  her  living  or  sup- 
port was  a  holding  it  for  his  benefit  Such, 
In  Bubstance,  Is  one  of  the  purposes  of  the  con- 
veyances established  by  oral  testimony  in 
Pinney  v.  Fellows  and  In  Clark  v.  Clark,  su- 
pra. Then  the  master  further  finds  that  she 
held  It,  "secondly,  as  a  source  of  payment  of 
his  debts,  on  many  of  which  she  had  become 
liable  by  signing  his  notes."  This  was  clear- 
ly a  holding  for  his  benefit,  within  the  mean- 
ing of  the  law.  In  Page  v.  Page,  supra,  the 
original  grantee  loaned  the  purchase  money 
to  the  beneficiary,  by  the  payment  of  which 
the  resulting  trust  arose,  and  held  the  title 
for  the  payment  of  the  loan.  See,  also,  Boyd 
v.  McLean,  1  N.  T.  CM.  (Lawy.  Ed.)  254,  and 
note,  In  which  It  Is  said,  "If  one  should,  by 
way  of  loan,  and  wholly  upon  the  credit  and 
account  of  another,  advance  the  purchase 
money,  and  take  the  title  to  himself  as  secur- 
ity for  Its  repayment,  he  would  hold  the  estate 
upon  a  resulting  trust  for  the  other,  and  oh 
repayment  would  be  compelled  to  convey."  A 
number  of  cases  are  there  cited  in  support  of 
this  doctrine.  So,  too,  a  deed  absolute  may, 
by  parol,  be  shown  to  have  been  intended  for 
security  only.     Marks  r.  Pell,  Id.  258,  and 


note.  These  are  the  only  purposes  found  by 
the  master  for  which  she  was  to  hold  It  while 
both  were  alive.  Under  the  master's  findings, 
thus  far,  of  the  purposes  for  which  she  held 
the  property,  the  Intestate  was  the  sole  bene- 
ficiary. Upon  payment  of  the  notes  which 
she  had  signed  for  him,  the  Intestate  could,  In 
equity,  have  compelled  her  to  convey  the  prop- 
erty to  him.  To  the  same  legal  effect  are  the 
master's  findings  In  regard  to  what  the  intes- 
tate and  Elizabeth  understood  should  be  done 
with  the  property  In  the  case  of  the  death  of 
either.  He  finds,  "If  she  should  survive  him," 
she  was  "to  reserve  her  own  homestead  and 
dower  rights,  and  to  pay  up  said  debts,  and,  if 
any  property  remained,  to  distribute  it  to  the 
heirs  at  law  of  said  Alfred,  in  the  same  shares 
as  they  would  have  taken  had  he  died  owner 
thereof.  She  was  the  younger  of  the  two, 
and  expected  to  outlive  him;  but  it  was  their 
common  and  mutual  Intent,  In  case  it  became 
apparent  that  she  would  probably  die  first, 
that  she  should  deed  the  property  back  to  him 
or  give  Mm  some  writing  whereby  he  might 
hold  the  same."  On  this  finding,  in  case  of 
the  death  of  either,  they  mutually  understood 
the  property  was  to  be  disposed  of  Just  as  the 
law  would  dispose  of  It  If  it  were  his  prop- 
erty. All  the  findings  of  the  master  leave  the 
property  belonging  to  the  Intestate  when  she 
held  the  title  the  same  as  It  did  when  Norton 
held  it,  except  she  had  the  added  right  to  first 
have  his  notes,  which  she  had  signed  paid  ouf 
of  it  This  change  could  be  made  by  parol. 
These  views  render  a  decision  of  the  other 
questions  discussed  in  argument  unnecessary. 
The  pro  forma  decree  Is  reversed,  and  cause  re- 
manded to  be  proceeded  with  In  accordance 
with  the  mandate  covering  the  views  herein 
expressed. 

TAFT,  J„  dissents. 


(68  N.  H.  877X 
STATE  v.  LAGER  BEEB. 
(Supreme  Court  of  New  Hampshire.    Rocking- 
ham.   March  13, 1896.) 
Intoxicating  Lkjuom— Sbizubb. 
Malt  liquor  admitted  to  be  intoxicating  is- 
llable  to  seizure  and  forfeiture  under  Pub.  St 
c.  112,  §  80,  providing  that  "any  spirituous  liq- 
uors" kept  for  sale  in  violation  of  law  may  be 
seized  and  forfeited,  since  the  act  relating  to  • 
construction  of  statutes  (chapter  2,  §  33)  pro- 
vides that  by  the  words  "spirituous  liquors" 
shall  be  intended  "intoxicating  liquors." 

Exceptions  from  Buckingham  county  court 
Libel  by  the  town  of  Exeter  for  the  seizure 
and  forfeiture  of  lager  beer.     Motion  to  dis- 
miss the  libel  overruled,  and  claimant  excepts. 
Exceptions  overruled. 

The  libel  alleged  that  "the  following  par- 
ticularly described  spirituous  and  intoxicating 
liquors,  *  •  *  to  wit  twenty-six-  cases  of 
lager  beer,  of  two  dozen  bottles  each,  of  the 
value  of  sixty-four  and  "Aoo  dollars,  *  *  *■ 
were  kept  for  sale  in  violation  of  law  In  a  cer- 
tain building  in  said  Exeter,  occupied  by  B*> 
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ra  Fisher  as  a  bottling  establishment;  that, 
upon  a  lawful  and  proper  warrant,  search  of 
said  premises  was  lawfully  made,  and  the 
goods  and  chattels  above  described  •  there 
found,  then  and  there  kept  for  sale  In  viola- 
tion of  law  as  aforesaid,  were  duly  seized, 
whereby  said  Intoxicating  liquor  *  *  *  be- 
came forfeited."  Ezra  Fisher  appeared  as 
claimant,  and  moved  to  dismiss  the  libel  on 
the  ground  that  there  Is  no  law  authorizing 
the  seizure  and  forfeiture  of  malt  liquors. 
The  motion  was  denied,  and  the  claimant  ex- 
cepted. 

Eastman,  Young  &  O'Neill,  for  the  State. 
A.  O.  Fuller,  for  the  claimant 

BLODGETT,  J.  The  contention  that  there 
is  no  law  authorizing  the  seizure  and  for- 
feiture of  malt  liquors  cannot  be  sustained. 
.The  libel  in  this  case  alleged,  and  the  claim- 
ant does  not  deny,  that  the  liquors  In  question 
are  Intoxicating.  If  this  be  so,  they  are  clear- 
ly within  the  Intent  and  meaning  of  the  stat- 
ute (Pub.  St  c.  112,  {  30)  providing  that  "any 
spirituous  liquor  kept  for  sale  In  violation  of 
law  may  be  seized  *  •  *  and  upon  due 
proceedings  may  be  adjudged  forfeited,"  be- 
cause It  Is  enacted  by  the  chapter  relating  to 
the  construction  of  statutes  that  "by  the  word 
'spirit,'  'spirituous  liquor,'  or  'intoxicating  liq- 
uor,' shall  be  intended  all  spirituous  or  intoxi- 
cating liquor,  and  all  mixed  liquor  any  part  of 
which  Is  spirituous  or  Intoxicating,  unless  oth- 
erwise expressly  declared."  Id.  c.  2,  §  33. 
There  being  no  such  statutory  declaration  as 
to  fermented  Intoxicating  liquor,  the  construc- 
tion of  section  30,  c.  112,  Is  controlled  by  the 
legislative  definition  In  section  33,  c.  2.  "The 
construction  of  statutes  Is  governed  by  legisla- 
tive definitions;  that  of  indictments,  by  the 
ordinary  use  of  language."  Jones  v.  Surprise, 
64  N.  H.  243,  24S,  9  Atl.  384,  386,  and  authori- 
ties cited.  It  is  hardly  necessary  to  go  fur- 
ther, but  the  claimant's  contention  is  also  no 
less  clearly  refuted  by  the  historical  evidence. 
In  Its  original  form,  and  with  certain  excep- 
tions which  It  is  unnecessary  at  this  time  to 
consider,  the  prohibitory  law  made  It  unlaw- 
ful and  criminal  "to  sell  or  keep  for  Bale  any 
spirituous  or  intoxicating  liquor,  or  any  mixed 
liquor  any  part  of  which  is  spirituous  or  in- 
toxicating," and  subjected  "any  intoxicating 
liquor"  illegally  kept  for  sale  to  seizure  and 
forfeiture.  Laws  1855.  c.  1658,  §i  1,  10-15. 
In  the  revision  of  this  law  In  1867,  "spirituous 
liquor"  was  substituted  for  the  longer  and 
more  specific  description  of  intoxicating  liquor 
In  section  1;  and,  In  the  chapter  of  definitions, 
section  33,  c.  2,  of  the  present  statutes  was 
enacted.  Gen.  St.  c.  1,  §  31;  Id.  c.  99.  This 
definition  was  copied  in  the  revisions  of  1878 
and  1891  (Gen.  Laws,  c.  1,  §  31;  Pub.  St  c. 
2,  §  33),  -and  Its  meaning  has  not  been  chan- 
ged In  the  40  years  that  have  elapsed  since 
the  enactment  of  the  prohibitory  law.  During 
that  time  there  has  been  a  statutory  variation 
In  relation  to  the  legality  and  penal  consequen- 


ces of  selling  fermented  Intoxicating  liquor, 
and  keeping  it  for  sale;  but  now,  as  in  1855, 
such  liquor  is  not  an  exception  to  the  rule 
that  intoxicating  liquor  illegally  kept  for  sole 
Is  liable  to  seizure  and  forfeiture.  Exception 
overruled. 


PARSONS,  J.,  did  not  sit 
curred. 


The  others  con- 


(87  K.  H.  MO) 
KING  et  al.  v.  OITT  OF  ROCHESTER. 
(Supreme  Court  of  New  Hampshire.    Strafford. 
March  17,  1893.) 
Bathes— Performance  by  Skixbb. 
One  who  bargains  for  a  specific  chattel  is 
not  bound  to  accept  another  similar  chattel,  of 
equal  value  and  usefulness. 

Exceptions  from  Strafford  county  court 
Assumpsit  by  King  and  Goddard  against 
the  city  of  Rochester  for  nonacceptance  of 
water  valves.  In  August,  1891,  the  defend- 
ant agreed  to  buy  of  the  plaintiffs  a  certain 
number  of  valves  or  water  gates,  of  the  Peet 
pattern,  for  an  agreed  sum.  September  2d 
the  plaintiffs  delivered  six  of  the  valves,  and 
September  19th  six  more,  manufactured  by 
the  Peet  Company  at  their  works  In  Boston. 
September  22d  they  delivered  five  more,  man- 
ufactured by  a  firm  in  Pittsburg,  which  dif- 
fered In  some  respects  from  those  already 
delivered,  though  the  agents  of  the  town  did 
not  discover  the  difference  until  September 
26th,  when  they  learned  that  the  plaintiffs 
had  ordered  the  valves  from  Pittsburg.  Sub- 
sequently the  town  telegraphed  the  plain- 
tiffs countermanding  their  order  for  the 
valves,  on  account  of  the  plaintiffs'  delay  in 
delivering  them.  The  evidence  was  conflict- 
ing whether  any  definite  time  for  the  deliv- 
ery was  agreed  upon.  In  October  the  plain- 
tiffs offered  to  deliver  the  balance  of  the 
valves  which  were  manufactured  at  Pitts- 
burg, but  the  defendant  refused  to  receive 
them.  There  was  evidence  that  the  contract 
called  for  the  Boston  valves,  and  that  they 
were  more  serviceable  than  the  others.  There 
was  no  evidence  that  the  defendant  at  any 
time  claimed  the  right  to  rescind  the  contract 
upon  the  ground  that  the  plaintiffs  were  not 
furnishing  the  goods  contracted  for.  The  ju- 
ry were  Instructed  that  the  defendant  was 
not  obliged,  under  the  contract,  to  accept 
valves  of  a  different  pattern  from  those 
agreed  upon,  unless  they  were  equally  good 
in  all  respects.  To  this  instruction  the  de- 
fendant excepted.  Verdict  for  the  plaintiffs. 
Verdict  set  aside. 

James  A.  Edgerly  and  Joseph  H.  Worcester, 
for  plaintiffs.  George  E.  Cochrane,  for  de- 
fendant. 

PER  CURIAM.i  The  verdict  establishes 
the  fact  that  there  was  no  rescission  of  the 
contract,  and  the  only  question  raised  by  the 

i  See  footnote  36  Atl.  607. 
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case  Is  whether  the  plaintiffs  were  entitled  to 
recover  the  agreed  price  by  tendering  to  the  de- 
fendant valves  as  good  as  those  they  agreed  to 
furnish.  There  was  evidence  that  the  defend- 
ant agreed  to  purchase  valves  of  a  certain 
pattern  manufactured  In  Boston,  while  some 
of  the  valves  tendered  were  different  in 
some  respects,  and  were  manufactured  in 
Pittsburg.  If  the  valves  tendered  were  not 
such  as  the  agents  of  the  town  had  a  right 
to  understand,  and  did  understand,  the  plain- 
tiffs had  agreed  to  deliver,  the  defendant 
was  not  bound  to  accept  them.  If  they  were 
as  good  as  the  Boston  valves,  for  the  pur- 
poses for  which  they  were  designed,  it  would 
not  follow,  as  a  matter  of  law,  that  the  de- 
fendant agreed  to  purchase  them.  Many  oth- 
er considerations  might  have  an  important 
bearing  In  the  determination  of  the  fact  of 
the  parties'  Indention  in  this  respect  An 
agreement  to  sell  a  black  horse  would  not 
ordinarily  be  fulfilled  by  the  tender  of  a 
white  one  of  equal  or  greater  value.  Iron 
Foundry  v.  Harvey,  23  N.  H.  395,  409.  And 
the  plaintiffs'  offer  to  deliver  Pittsburg  water 
valves  in  the  place  of  Boston  valves,  though 
of  the  same  value,  might  not  be  a  perform- 
ance of  their  contract     Verdict  set  aside. 

SMITH,  J.,  did  not  sit    The  others  con- 
curred. 


(68  N.  H.  MX) 

TOWN  OF  BROOKFIELD  v.  SAWYER  et  at 

(Supreme  Court  of  New  Hampshire.     Carroll. 
March  18,  1896.) 

HOMSRTCAD-FIU.ODUI.BHT  COJTVHTANOKS. 

The  fraudulent  grantee  of  a  homestead 
cannot  maintain  trespass  quare  clausum  against 
a  creditor  of  the  grantor  who  has  subsequently 
taken  it  on  execution,  since  the  homestead  right 
is  personal. 

Trespass  quare  clausum  by  the  town  of 
Brookfleld  against  William  A.  Sawyer  and  an- 
other. There  was  a  verdict  for  defendants. 
Verdict  set  aside,  and  Judgment  entered  for 
plaintiff. 

September  B,  1894,  Joseph  Pike  conveyed  his 
homestead  premises  to  the  defendant  Sawyer 
by  a  warranty  deed,  In  which  his  wife  did  not 
Join.  The  conveyance  waa  fraudulent  and 
void  as  against  the  plaintiff.  The  premises 
were  in  two  parcels,— one  containing  about  4 
acres,  having  a  dwelling  house,  barn,  and  other 
buildings  upon  it  situate  on  one  side  of  a 
highway,  and  the  other  containing  about  20 
acres  of  pasturage  and  tillage  land,  situate  on 
the  other  Bide  of  the  highway.  Pike's  family 
resided  upon  the  premises,  and  consisted  of 
himself,  wife,  and  a  female  servant  June  8, 
1896,  the  plaintiff  levied  an  execution,  Issued 
upon  a  Judgment  recovered  by  It  against  Pike, 
upon  the  20-acre  parcel;  the  same  being  set 
Off  at  $86.21.  The  4-acre  parcel,  with  the 
buildings  upon  it  was  then  of  the  value  of 
$386.  Pike  or  his  wife  did  not  request  the 
89A.-17 


officer  who  made  the  levy  to  set  off  a  home- 
stead for  them,  and  the  officer  did  not  set  off 
one,  nor  make  the  levy  subject  to  their  home* 
stead  right  No  allusion  to  the  homestead 
right  was  made  In  the  return  of  the  levy.  If 
the  levy  was  valid,  the  verdict  should  be  set 
aside,  and  Judgment  should  be  rendered  in 
favor  of  the  plaintiff  for  damages  in  the  sum 
of  $15,  and  Interest  from  October  22,  1895; 
otherwise  there  should  be  Judgment  on  the 
verdict 

Worcester,  Oafney  &  Snow  and  J.  A.  Bdger- 
ly,  for  plaintiff.  F.  B.  Osgood  and  A.  L. 
Foote,  for  defendants. 

BLODGETT,  J.  Limited  to  its  facts,  the 
case  presents  but  the  simple  inquiry  whether 
the  fraudulent  grantee  of  a  homestead  can 
maintain  trespass  quare  clausum  against  a 
creditor  of  the  grantor  who  has  subsequently 
taken  a  part  of  It  on  execution  This  Inquiry 
is  decisively  answered  by  Currier  v.  Suther- 
land, 54  N.  H.  475  (approved  more  or  less  di- 
rectly in  TUton  v.  Sanborn,  59  N.  H.  291,  and 
Hall  v.  Johnson,  64  N.  H.  481,  14  AU.  24),  in 
which  it  waa  held  that  a  conveyance  of  prop- 
erty which  Is  exempt  from  attachment  or  levy 
may  be  fraudulent  and  void  as  to  creditors; 
that  the  right  of  homestead,  being  personal  to 
the  parties  in  whom  it  exists,  is  not  assignable, 
and  cannot  be  set  up  as  a  defense  by  a  fraud- 
ulent grantee;  and  that  such  grantee  cannot 
recover  possession  against  a  creditor  of  the 
grantor  who  has  taken  the  homestead  on  exe- 
cution. While  the  decision  in  Currier  ▼.  Butn- 
erland  is  doubtless  not  in  accord  with  the  ma- 
jority of  decisions  in  other  Jurisdictions 
(Thomp.  Homest  &  Ex.  H  408-413;  Bump, 
Fraud.  Oonv.  [2d  Ed.]  242),  it  is  nevertheless 
supported  by  a  strong  minority  of  them,  as 
well  as  by  Its  own  "forcible  reasoning"  (Thomp. 
Homest  &  Ex.  g  417),  against  which,  in  our 
opinion,  no  satisfactory  objection  has  as  yet 
been,  urged.  Verdlet  set  aside.  Judgment  for 
the  plaintiff  for  $15  and  Interest 

CHASE,  J.,  did  not  sit  Toe  others  con- 
curred. 


(68  N.  H.  S6» 

BENTON  v.  MERRILL. 

(Supreme  Court  of  New  Hampshire.   Coos. 
July  26,  1895.) 

Taxation— Balis— Oollsotob's    Wabkaht— List 

O*      RgDEMJfTIOKB— ACOOTOT— KlfOWLEDOH       OV 

Ownership  —  Assessments  —  Ibkkqulabities  — 

Waiver 0»pioebs— Pebfobmakcb  o»    Duty 

— Pkesomptions. 

1.  The  validity  of  a  general  warrant  for  the 
collection  of  all  taxes,  as  required  by  Gen. 
Laws,  c  57,  f  8,  is  not  impaired  by  the  issuanc* 
of  an  additional  warrant,  signed  by  only  one 
selectman,  for  the  collection  of  nonresident  taxes. 

2.  A  collector  of  taxes,  filing  true  copies  of 
his  account  of  sales  with  the  town  clerk,  there- 
by complies  with  Gen.  Laws,  c.  59,  i  7.  requir- 
ing him  to  file  "an  account  of  the  sales,"  though 
the  copies  are  not  attested. 

8.  Gen.  Laws,  c  59,  {  18,  requiring  the  tax 
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collector  to  leave  a  list  of  redemptions  with  the 
town  clerk,  is  complied  with  where  the  clerk 
enters  the  redemptions  on  his  books,  npon  in- 
formation from  the  collector,  though  no  state- 
ment thereof  is  filed,  by  the  collector. 

4.  The  fact  that  lands  were  not  assessed  in 
the  names  of  grantees  in  a  deed  recorded  prior 
to  the  assessment  is  immaterial  where  the  se- 
lectmen are.  not  shown  to  have  had  actual 
knowledge  that  such  grantees  were  the  owners 
thereof. 

6.  An  owner  of  land  paring  taxes  assessed  in 
the  name  of  another  without  objection  is  estop- 
ped to  object  that  taxes  subsequently  assessed 
were  assessed  in  such  other's  name. 

6.  The  fact  that  plaintiffs,  for  a  series  of 
years,  paid  taxes  on  certain  lands,  is  not  suffi- 
cient to  charge  the  collector  with  knowledge 
of  their  ownership  of  the  lands  within  Gen. 
Laws,  c.  58,  {  2,  requiring  him  to  send  bills  of 
taxes  when  the  owners  are  known. 

7.  Where  tax  bills  have  not  been  sent  to  the 
owners  of  land,  as  required  by  Gen.  Laws,  c. 
59,  t  2,  when  the  owners  are  known,  it  will  be 
presumed  that  the  collector  did  not  know  the 
owners,  in  the  absence  of  evidence  to  the  con- 
trary 

8.  Where  owners  of  land  make  no  reply  to  a 
letter  of  a  tax  collector  inquiring  whether  they 
bad  lands  in  his  town  on  which  they  desired  to 
pay  taxes,  he  need  not  send  them  tax  bills,  un- 
der Gen.  Laws.  c.  59,  §  2,  providing  for  such 
sending  when  the  owners  are  known. 

Action  by  Jacob  Benton  against  Ezra  F.  Mer- 
rill.   Case  discharged. 

Trespass  qu.  cl.,  with  an  additional  count 
in  trover.  Pleas:  (1)  To  both  counts,  the  gen- 
eral issue;  (2)  to  the  first  count,  soil  and 
freehold  In  the  defendant;  (3)  to  the  first 
count,  not  the  soil  and  freehold  of  the  plain- 
tiff.    Facts  found  by  a  referee: 

The  plaintiff  Introduced  a  deed  of  the  prem- 
ises in  question  from  two  grantors,  Weeks  and 
Hutchins,  as  tenants  In  common,  to  himself, 
and  an  earlier  deed  from  one  Dewey  to  said 
Weeks  and  the  plaintiff,  as  tenants  In  com- 
mon. It  did  not  appear  what  Hutchins'  In- 
terest was.  Both  deeds  were  duly  recorded. 
The  plaintiff  offered  evidence  of  certain  acts 
of  possession  on  the  part  of  his  grantor  Weeks, 
and  the  question  of  their  sufficiency  was  in 
dispute,  but  becomes  immaterial.  In  the  view 
taken  by  the  court.  The  defendant  claims  ti- 
tle by  virtue  of  a  purchase  under  a  tax  sale 
of  the  premises  as  nonresident  lands,  In  1884 
and  1885,  by  the  collector  of  Stratford,  and 
conveyances  by  him  to  the  defendant's  gran- 
tor, and  by  the  latter  to  the  defendant.  The 
tax  deed  having  been  lost  or  destroyed  by  fire, 
the  defendant  was  permitted,  subject  to  ex- 
ception, to  prove  it  by  secondary  evidence. 
The  referee  finds  that  there  was  a  deed  of 
the  premises  by  the  collector  to  the  defendant's 
grantor,  given  npon  a  sale  made  In  1884  for 
the  taxes  assessed  In  1883,  and  that  said  deed 
has  been  lost  or  destroyed.  The  warrant  to 
the  collector  for  the  collection  of  nonresident 
taxes  for  1883  was  signed  by  only  one  of  the 
selectmen.  It  was  under  seal,  and  required 
the  collector  "to  collect  the  taxes  In  the  an- 
nexed list,"  etc.,  which  annexed  list  was  sign- 
ed by  a  majority  of  the  selectmen,  and  was 
Sworn  to.  Neither  the  list  nor  the  warrant 
was  dated.  The  collector  testified,  subject  to 
the  plaintiff's  exception,  that  the  lands  had 


not  been  redeemed.  A  copy  of  his  return  of 
sales  was  seasonably  recorded.  Within  the 
time  limited  by  statute,  the  collector  Informed 
the  town  clerk  of  such  lands  as  were  redeem- 
ed, and  of  the  dates,  and  amounts  paid  in  re- 
demption, but  did  not  file  any  statement  there- 
of. The  clerk  entered  the  lands  redeemed, 
and  date,  and  sums  paid,  upon  the  record  un- 
der the  return  of  sales,  having  left  a  blank 
space,  apparently  at  the  time  of  the  record  of 
the  sales,  in  said  record,  for  that  purpose, 
which  he  filled  In  npon  Information  obtained 
from  the  collector,  when  any  lands  were  re- 
deemed. The  plaintiff  contended  that  there 
was  no  such  return  of  lands  redeemed  as  Is 
required  by  law,  that  the  sale  was  void  for 
that  reason,  and  that  there  was  no  sufficient 
evidence  that  the  lands  had  not  been  redeem- 
ed. The  collector  made  a  return  of  sales,  and 
signed  and  swore  to  it.  He  retained  .the  re- 
turn, and  filed  with  the  town  clerk  copies  of 
the  return  and  of  the  jurat  thereon.  The 
copies  were,  In  fact,  true  copies  of  the  orig- 
inal, but  were  not  attested  as  such.  The 
town  clerk's  record  was  made  from  the  copies. 
The  lands  had  been  for  some  years  before 
1883,  and  were  in  1883,  taxed  to  Bbenezei- 
Wooster,  who  was  long  since  dead.  The  col- 
lector who  made  the  sale  for  the  taxes  of  1883 
had  acted  for  several  preceding  years,  and  the 
taxes  for  some  of  the  preceding  years  had 
been  paid  him  either  by  the  plaintiff  or  by  his 
co-tenant,  Weeks.  It  did  not  appear  that  the 
collector  gave  any  formal  notice  of  the  tax  of 
1883  either  to  the  plaintiff  or  to  Weeks,  but 
he  thinks,  and  the  referee  finds,  that  it  is 
more  probable  than  otherwise  that  he  wrote 
one  of  them  inquiring  upon  what  lands  in  his 
town  they  desired  to  pay  taxes  in  that  year, 
but  they  made  no  reply.  The  deed  to  the 
plaintiff  and  Weeks  was  on  record  before  the 
assessment  of  the  tax,  but  the  collector  had 
no  knowledge  of  the  ownership  of  these  lands, 
excepting  from  the  payment  of  the  taxes  as- 
sessed upon  them  prior  years  by  the  plaintiff 
or  his  co-tenant.  The  defendant  proved  acts 
of  possession  under  his  tax  deed.  Such  acts, 
and  the  deed  itself,  were  subsequent  to  the 
deeds  and  acts  of  possession  Introduced  in 
evidence  by  the  plaintiff,  and  relied  on  by  him. 

Drew,  Jordan  &  Buckley  and  Henry  Hey- 
wood,  for  plaintiff.  Ladd  &  Fletcher,  for  de- 
fendant. 

BLODGETT,  J.  Assuming  that  an  amend- 
ment of  the  case  will  be  granted  to  the  effect 
that,  In  addition  to  the  invalid  warrant  to  the 
collector  for  the  collection  of  the  nonresident 
taxes  for  1883,  there  was  another  general  war- 
rant for  the  collection  of  both  the  resident  and 
nonresident  taxes  for  that  year,  "complete  and 
formal  in  every  particular,"  the  defendant 
shows  a  superior  title  under  the  collector's  deed 
of  the  premises  to  his  grantor,  given  upon  a 
sale  made  In  1884  for  the  taxes  assessed  In 
1883,  whether  the  title  set  up  by  the  plaintiff  is 
or  is  not  sufficient  to  sustain  his  action.    But 
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one  general  warrant  la  provided  for  by  the  stat- 
ute for  the  collection  of  all  taxes,  both  resident 
and  nonresident  (Gen.  Laws,  e.  57, 1  8),  and  Its 
validity  cannot  be  destroyed  or  impaired  by 
any  additional  and  unnecessary  warrant  like 
that  which  appears  In  this  case  to  have  been 
made.    It  is  surplusage  merely. 

The  objection  that  the  account  of  sales  filed 
by  the  collector  with  the  town  clerk,  under  sec- 
tion 7,  c.  68,  Gen.  Laws,  was  not  the  original, 
but  an  attested  copy,  with  a  copy  of  the  Jurat 
on  the  original,  and  that  the  town  clerk's  rec- 
ord was  made  from  sucb  copy,  is  not  well  tak- 
en, in  view  of  the  finding  that  "the  copies  were 
in  fact  true  copies  of  the  original,  but  were 
not  attested  as  such."  The  account  being  a 
true  one,  and  having  been  seasonably  recorded, 
the  legislative  object,  nameiy,  to  enable  the 
landowner  to  obtain  at  the  town  clerk's  office 
correct  Information  as  to  the  extent  and 
amount  qf  the  sale,  was  fairly  secured.  Car 
noon  v.  Coe,  62  N.  H*  526,  527.  But  the  stat- 
ute does  not  require  an  attested  copy.  Its  lan- 
guage is:  "The  collector  shall,  within  ten 
days  after  any'  sale,  deliver  to  the  town  clerk 
an  account  of  the  sales,  with  the  charges  of 
sale,  under  oath,  copies  of  the  newspapers  In 
which  the  advertisement  was  published,  and 
the  advertisement  posted,  with  an  affidavit  that 
It  was  so  posted,  which  shall  be  kept  on  file; 
and  the  said  account,  advertisement,  and  affi- 
davit shall  be  recorded  by  the  town  clerk,  and 
a  certified  copy  of  such  record  shall  be  com- 
petent evidence."  Gen.  Laws,  c.  59,  5  7.  And, 
furthermore,  It  might  well  be  held  that  these 
provisions  are  directory  merely,  and  that  even 
a  total  failure  to  comply  with  them  would 
not  Invalidate  the  sale.  Wells  v.  Manufac- 
turing Co.,  47  N.  H.  258,  and  authorities  cited; 
Cahoon  v.  Coe,  supra,  526;  Odiorne  v.  Rand, 
69  N.  H.  504,  606. 

The  objection  that  there  was  no  list  of  re- 
demptions left  with  the  town  clerk  by  the  col- 
lector, as  required  by  section  13,  c.  59,  Gen. 
Laws,  is  disposed  of  by  the  application  of  prin- 
ciples already  stated  to  the  finding  of  the  ref- 
eree that:  "'Within  the  time  limited  by  stat- 
ute the  collector  informed  the  town  clerk  of 
•uch  lands  as  were  redeemed,  and  of  the  dates, 
and  amounts  paid  in  redemption,  but  did  not 
file  any  statement  thereof.  The  clerk  entered 
the  lands  redeemed,  and  dates,  and  sums  paid, 
upon  the  record  under  the"  return  of  sales,  hav- 
ing left  a  blank  space,  apparently  at  the  time 
of  the  record  of  the  sales,  in  said  record,  for 
that  purpose,  which  he  filled  In  upon  informa- 
tion obtained  from  the  collector,  when  any 
lands  were  redeemed." 

The  objection  that  the  land  should  have  been 
assessed  to  the  plaintiff  and  Weeks  as  the 
known  owners  is  likewise  not  well  taken.  The 
fact  that  the  deed  to  them  was  "on  record  be- 
fore the  assessment  of  these  taxes  is  of  no 
Importance  upon  the  question  of  the  select- 
men's knowledge  as  to  the  ownership  of  the 
lands  (Thompson  v.  Gerrish,  67  N.  H.  87);  and, 


as  It  is  not  found,  and  does  not  appear,  that 
the  selectmen  knew  the  plaintiff  and  Weeks  to 
be  the  owners,  the  presumption  Is  they  wera 
not  so  known  to  them.  Jaqutth  v.  Putney,  48 
N.  H.  139,  and  authorities  cited.  But  this  Is 
not  all,  for  it  Is  found  that  the  lands  wera 
taxed  by  the  same  description  the  year  In 
question  that  they  had  been  In  preceding  years, 
for  some  of  which,  at  least,  the  taxes  had  been 
paid  by  the  plaintiff  or  by  Weeks  without  any 
objection,  so  far  as  appears.  This  of  Itself 
was  sufficient  to  authorize  the  selectmen  to  con- 
tinue the  same  description,  and  to  estop  the 
plaintiff  from  now  objecting  to  It  Sawyer  v. 
Gleason,  59  N.  H.  140,  141. 

The  remaining  objection— that  no  bill  of  taxes 
was  sent  either  to  the  plaintiff  or  to  Week*— 
has  no  validity.  The  statute  requires  it  to  be 
done  only  when  the  owners  are  known.  Gen. 
Laws,  c.  59,  S  2. .  The  finding  of  the  referee  is 
that  "the  collector  had  no  knowledge  of  the 
ownership  of  these  lands,  excepting  from  the 
payment  of  the  taxes  assessed  upon  them  prior 
years  by  the  plaintiff  or  his  co-tenant"  But 
while  this  may  have  been  sufficient  to  author- 
ize an  inference  on  the  part  of  the  collector 
that  they  had  an  Interest  in  the  lands,  and 
might  be  the  owners,  it  cannot  be  regarded  as 
a  necessary  consequence,  nor,  when  standing 
alone,  can  It  be  fairly  held  to  have  afforded 
such  evidence  of  the  ownership  as  required 
him  to  know  it  within  the  statutory  intend- 
ment He  was  entitled  to  have  knowledge  of 
the  ownership  derived  from  evidence  such  as 
would  satisfy  persons  in  general  in  the  like 
situation,  and  it  was  not  his  duty  to  examine 
the  registry  for  the  purpose  of  obtaining  such 
knowledge.  Thompson  v.  Gerrish,  supra.  Giv- 
ing to  the  inference  all  the  weight  to  which  it 
can  be  entitled  as  evidence  against  him,  it  suffi- 
ciently appears  he  did  not  know  that  the  plain- 
tiff and  Weeks  were  the  owners  of  the  lands 
from  his  letter  to  them  inquiring  whether  they 
had  any  lands  In  his  town  on  which  they  desir- 
ed to  pay  the  taxes;  and,  in  addition  to  this, 
the  presumption  is  he  did  not  know  they  were 
the  owners,  because  officers  acting  under  oath, 
or  In  whom  the  government  reposes  a  trust 
are  presumed  to  have  done  their  duty  till  the 
contrary  Is  clearly  and  explicitly  proved.  Gross 
v.  Brown,  41  N.  H.  288;  Proctor  v.  Andover, 
42  N.  B.  348.  Nor  Is  this  all;  for,  If  it  were 
even  held  that  the  payment  of  the  taxes  by  the 
plaintiff  and  Weeks  to  him  in  some  of  the 
prior  years  was  such  knowledge  on  his  part  of 
their  ownership  of  the  lands  as  to  make  it  his 
duty  to  send  them  a  bill  of  the  taxes  on  them 
for  the  year  in  question.  It  is  difficult  to  see, 
in  view  of  his  letter  of  inquiry  to  them  as  to 
such  ownership,  and  their  failure  to  make  any 
reply,  why  he  would  not  be  Justified  in  under- 
standing, as  he  evidently  did,  that  they  had 
abandoned  whatever  claim  to  the  ownership  of 
these  lands  could  arise  from  their  payment  of 
the  taxes  on  them  in  some  of  the  preceding 
years.    Case  discharged.    All  concur. 
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STATE  t.  GRIFFIN. 

(Supreme  Court  of  New  Hampshire.    Rocking- 
ham.   March  12,  1897.) 

Municipal  Corporations— Powers  —  Criminal 
Law — Constitutional  Law— Eminent  Domain- 
—  Judicial  Functions  —  EquAMTr—  Uniform 
rrr. 

1.  The  city  of  Manchester  can  exempt  no  one 
from  the  operation  of  Laws  1891,  c.  28,  g  1, 
making  it  a  penal  offense  to  deposit  sawdust  in 
the  source  of  said  city's  water  supply. 

2.  Laws  1891,  c.  26,  J  1,  prohibiting  the  de- 
posit of  sawdust  in  Lake  Massabesic  and  its 
tributaries,  which  are  the  source  of  water  sup- 
ply for  the  city  of  Manchester,  is  not  unconstitu- 
tional as  depriving  persons  of  property  without 
compensation,  though  prior  to  its  enactment 
owners  of  sawmills  had  exercised  the  privilege 
of  depositing  sawdust  in  such  waters. 

3.  The  section  is  not  unconstitutional  as  be- 
ing an  exercise  of  judicial  power. 

4.  The  section  is  not  unconstitutional  as  be- 
ing a  local  act 

Appeal  from  Justice  court,  Rockingham  coun- 
ty. 

Wlllard  H.  Griffin  was  convicted  of  deposit- 
ing sawdust  in  the  source  of  a  city  water  sup- 
ply, and  be  appeals.    Dismissed. 

Defendant  was  convicted  upon  a  complaint 
for  depositing  sawdust  In  Sucker  brook,  a 
tributary  of  Lake  Massabesic.    Facts  agreed: 

Lake  Massabesic  Is  the  source  of  tie  water 
supply  of  the  city  of  Manchester.  There  are 
several  sawmills  on  or  near  the  shore  of  the 
lake,  all  of  which  deposit  sawdust  In  the  wa- 
ter of  the  lake  or  of  Its  tributaries.  The  ef- 
fect of  sawdust  on  the  water  Is  to  give  It  a 
taste  of  wood,  and  to  discolor  it.  As  the 
process  of  decay  goes  on,  the  effect  Is  to  ren- 
der the  water  unwholesome  for  drinking.  But 
the  water  used  In  Manchester  Is  taken  from 
the  lower  end  of  the  lake,  and  does  not  now 
show  the  effect  of  the  sawdust  which  has  been 
put  Into  the  lake  and  Its  tributaries  to  any 
extent  that  can  be  detected,  except  by  chemical 
analysis.  In  1881  the  city  of  Manchester  be- 
came the  owner  of  a  sawmill  on  Sucker  brook, 
which  had  existed  and  been  operated  for  more 
than  100  years.  During  all  that  period  the 
sawdust  created  by  It  was  deposited  In '  the 
brook.  The  city,  immediately  after  acquiring 
the  title,  leased  the  sawmill  for  20  years  to 
G.  In  the  lease  the  city  agreed  that  the 
lesuee  might  "occupy  said  premises  during 
said  term,  peaceably  and  free  from  the  lawful 
claims  of  any  persons  claiming  by,  from,  or 
under  said  lessor,"  and  G.  covenanted,  among 
other  things,  that  he  would  "not  carry  on,  or 
suffer  to  be  carried  on,  upon  said  premises, 
any  trade,  business,  or  occupation  whereby  or 
by  reason  of  which  the  waters  of  the  afore- 
said brook  shall  be  polluted  or  affected  in  any 
other  or  different  ways  from  what  they  now 
nre  or  heretofore  have  been."  G.  assigned  the 
lease  to  the  defendant,  who  has  ever  since 
operated  the  sawmill,  and  deposited  the  saw- 
dust In  the  brook. 

O.  E.  Branch,  for  appellant  Drury  &  Peas- 
lee  and  B.  F.  Jones,  for  the  State. 


CARPENTER,  0.  3.  "If  any  person  shall 
throw,  place,  leave,  or  cause  to  be  thrown, 
placed,  or  left  any  sawdust  In  Lake  Massa- 
besic, situated  in  Auburn  and  Manchester, 
or  In  any  stream  tributary  thereto,  he  shall 
be  punished  for  the  first  offense  by  a  fine 
not  exceeding  $20,  or  by  imprisonment  not 
exceeding  thirty  days,  or  both;  and  for  any 
subsequent  offense  by  a  fine  of  not  exceeding 
$100,  or  by  Imprisonment  not  exceeding  six 
months,  or  both."  Laws  1891,  c.  26,  f  1. 
The  complaint  Is  founded  upon  this  statute. 
The  circumstance  that  the  defendant  holds 
the  mill  under  a  lease  from  the  city  of 
Manchester  and  the  stipulations  of  the  lease 
are  immaterial  The  city  cannot  exempt 
the  defendant  from  the  operation  of  the  stat- 
ute. The  only  defense  Is  that  the  act  Is 
unconstitutional.  The  defendant  claims 
that  It  Is  In  conflict  with  the  constitution  for 
three  distinct  reasons,  namely:  Because  (1) 
It  deprives  him  of  his  property  without  com- 
pensation; (2)  it  Is  an  exercise,  not  of  legis- 
lative, but  of  Judicial,  power;  and  (3)  It  Is 
not  an  equal  and  uniform  law,  applicable 
equally  to  all  persons  similarly  situated,  but 
operates  only  against  those  engaged  in  a 
particular  business  In  a  particular  part  of 
the  state. 

"It  Is  a  settled  principle,  growing  out  of 
the  nature  of  well-ordered  civil  society,  that 
every  holder  of  property,  however  absolute 
and  unqualified  may  be  his  title,  holds  it 
under  the  Implied  liability  that  bis  use  of  It 
may  be  so  regulated  that  it  shall  not  be  in- 
jurious to  the  equal  enjoyment  of  others 
having  an  equal  right  to  the  enjoyment  of 
their  property,  nor  Injurious  to  the  rights  of 
the  community.  All  property  In  this  com 
monwealth  *  *  •  is  derived,  directly  or 
indirectly,  from  the  government  and  held 
subject  to  those  general  regulations  which 
are  necessary  to  the  common  good  and  gen- 
eral welfare.  Rights  of  property,  like  oil 
other  social  and  conventional  rights,  are  sub- 
ject to  such  reasonable  limitations  in  their 
enjoyment  as  shall  prevent  them  from  be- 
ing Injurious,  and  to  such  reasonable  re- 
straints and  regulations  established  by  law 
as  the  legislature,  under  the  governing  and 
controlling  power  vested  in  them  by  the  con- 
stitution, may  think .  necessary  and  expedi- 
ent. This  is  very  different  from  the  right 
of  eminent  domain,— the  right  of  a  govern- 
ment to  take  and  appropriate  private  prop- 
erty to  public  use  whenever  the  public  ex- 
igency requires  It  which  can  be  done  only 
on  condition  of  providing  a  reasonable  com- 
pensation therefor.  The  power  we  allude  to 
is  rather  the  police  power,— the  power  vest- 
ed In  the  legislature  by  the  constitution  to 
make,  ordain,  and  establish  all  manner  of 
wholesome  and  reasonable  laws,  statutes, 
and  ordinances,  either  with  penalties  or 
without  not  repugnant  to  the  constitution, 
as"  they  shall  Judge  to  be  for  the  good  and 
welfare  of  the  commonwealth,  and  of  the  sub- 
jects of  the  same.     It  U  much  easier  to 
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poicelve  and  realise  the  existence  and 
sources  of  this  power  than  to  mark  Its 
boundaries,  or  prescribe  limits  to  its  exer- 
cise. There  are  many  cases  in  which  such 
a  power  is  exercised  by  all  'well-ordered  gov- 
ernments, and  where  its  fitness  1b  so  obvious 
that  all  well-regulated  minds  will  regard 
It  as  reasonable.  Such  are  the  laws  to 
prohibit  the  use  of  warehouses  for  the  stor- 
age of  gunpowder  near  habitations  or  high- 
ways; to  restrain  the  height  to  which  wood- 
en buildings  may  be  erected  in  populous 
neighborhoods,  and  require  them  to  be  cov- 
ered with  slate  or  other  incombustible  ma- 
terial; to  prohibit  buildings  from  being  used 
for  contagious  diseases,  or  for  carrying  on 
of  noxious  or  offensive  trades;  to  prohibit 
the  raising  of  a  dam,  and  causing  stagnant 
water  to  spread  over  meadows  near  Inhab- 
ited villages,  thereby  raising  noxlons  exha- 
lations, injurious  to  health  and  dangerous  to 
life.  Nor  does  the  prohibition  of  the  nox- 
ious use  of  property,— a  prohibition  imposed 
because  such  use  would  be  injurious  to  the 
public,— although  it  may  diminish  the  profits 
of  the  owner,  make  it  an  appropriation  to  a 
public  use,  so  as  to  entitle  the  owner  to  com- 
pensation. If  the  owner  of  a  vacant  lot  in  the 
midst  of  a  city  could  erect  thereon  a  great 
wooden  building,  and  cover  it  with  shingles, 
he  might  obtain  a  larger  profit  of  his  land 
than  if  obliged  to  build  of  stone  or  brick  with 
a  slated  roof.  If  the  owner  of  a  warehouse, 
in  a  cluster  of  other  buildings,  could  store 
quantities  of  gunpowder  in  it  for' himself  and 
others,  be  might  be  saved  the  great  expense 
of  transportation.  If  a  landlord  could  let  his 
building  for  a  smallpox  hospital  or  a  slaugh- 
ter house,  he  might  obtain  an  increased  rent. 
But  he  is  restrained;  not  because  the  public 
have  occasion  to  make  the  like  use,  or  to 
make  any  use  of  the  property,  or  to  take  any 
benefit  or  profit  to  themselves  from  It,  but 
because  It  would  be  a  noxious  use,  contrary 
to  the  maxim,  'Sic  utere  tuo  ut  allenum  non 
Isedas.'  It  Is  not  an  appropriation  of  the 
property  to  a  public  use,  but  the  restraint  of 
an  Injurious  private' use  by  the  owner,  and 
la,  therefore,  not  within  the  principle  of  prop- 
erty taken  under  the  right  of  eminent  do- 
main." Com.  v:  Alger,  7  Cush.  63,  84-86. 
The  universal  doctrine  on  the  subject  Is  no- 
where more  clearly  stated  than  in  the  fore- 
going langnnge  of  Chief  Justice  Shaw.  It 
has  been  often  applied,  and  never  questioned, 
in  this  state. 

In  State  v.  Clark,  28  N.  H.  176  (decided  in 
1804,  when  the  keeping  for  sale  of  intoxicat- 
ing liquor  was  not  unlawful),  it  was  held  that 
a  dry  ordinance  adopted  under  legislative  au- 
thority, prohibiting  the  keeping  of  liquors  In 
"any  refreshment  room  or  restaurant  for  any 
purpose  whatever,"  was  constitutional.  In 
State  v.  Noyes,  80  N.  H.  279,  it  was  held  that 
the  statute  declaring  a  "bowling  alley  situate 
within  twenty-five  rods  of  any  dwelling  house, 
store,  shop,  school  house;  or  place  of  public 
worship"  to  be  a  public  nuisance  (Laws  1845, 


c.  245),  was  constitutional,  although  H  de- 
prived the  defendant  of  the  use  of  a  bowling 
alley  lawfully  built,  if  not  put  In  operation,  be- 
fore the  statute  took  effect.  It  was  not  sug- 
gested by  the  defendant's  counsel  that  the  act 
was  invalid  for  the  reason  that  the  defendant 
was  deprived  of  that  use  of  his  property  with- 
out compensation.  In  State  v.  Freeman,  88 
N;  H.  426,  a  city  ordinance  prohibiting  restau- 
rants to  be  kept  open  after  10  o'clock  at  night 
was  held  valid.  Bell,  J.,  says  (page  428): 
"It  Is  an  unavoidable  consequence  of  city  ordi- 
nances that  they.  In  some  degree,  Interfere 
with  the  unlimited  exercise  of  private  rights 
which  were  previously  enjoyed.  It  is  one 
thing  to  deprive  a  party  of  his  rights,  nnd 
quite  another  to  regulate  and  restrain  their 
exercise  in  such  a  manner  as  the  common  con- 
venience and  safety  may  require.  If  It  is  per- 
missible to  Interfere  in  any  way  with  the  pri- 
vate right  to  carry  on  and  manage  his  lawful 
business  at  such  time  and  place  and  in  such 
manner  as  suits  himself,  we  are  unable  to  see 
anything  unreasonable  In  requiring  places  of 
public  entertainment  to  be  dosed  at  seasonable 
hours.  The  guaranty  of  the  constitution  Is 
Just  as  effective  to  secure  the  citizen  against 
the  interference  of  the  legislature  as  of  the 
city  council,  and  it  has  never  been  questioned 
that  the  legislature  may  constitutionally  pass 
laws  materially  interfering  with  the  business 
of  Individuals."  In  Morey  v.'  Brown,  42  N.  H. 
378,  an  act  providing  that  no  one  should  be 
liable  for  killing  a  dog  found  without  a  collar, 
etc.,  was  held  constitutional.  Bartlett,  J., 
says  (page  875):  "The  plaintiff  claims  that 
the  act  is  in  conflict  with  our  constitution,  but 
we  do  not  think-  so.  It  is  not,  as  he  argues, 
an  act  to  rake  private  property  for  public  uses, 
or  to  deprive  parties  of  their  property  In  dogs, 
but  merely  to  regulate  the  use  and  keeping  of 
such  property  In  a  manner  that  seemed  to  the 
legislature  reasonable  and  expedient.  It  Is  a 
mere  police  regulation,  such  as  we  think  the 
legislature  might  constitutionally  establish." 
A  statute  prohibiting  the  sale  of  goods  by  any 
person  outside  his  usual  place  of  business 
within  two  miles  of  a  public  assembly  con- 
vened for  religious  worship  (Gen.  St.  c.  255, 
f  9)  is  constitutional.  State  v.  Cate,  58  N.  H. 
240.  "Vice,  pauperism,  and  crime  may  be  sup- 
pressed and  prevented  by  a  variety  of  meas- 
ures. In  behalf  of  property,  health,  life,  and 
morals  the  social  contract  may  be  performed 
by  destroying  buildings,  burglars'  tools,  gam- 
bling, and  counterfeiting  implements,  and  in- 
toxicating liquors.  The  spread  of  fire  and 
physical,  mental,  and  moral  disease  may  be 
stopped  by  vigorous  action.  Destruction  may 
be  protection.  For  the  common  security,  by 
the  Judgment  of  his  peers  and  the  law  of  the 
land,  an  offender  may  be  deprived  of  his  es- 
tate, liberty,  and  life.  Wrong  may  be  ob- 
structed and  repressed  by  methods  less  severe 
than  capital  punlsmen*.  The  protective  pow- 
er may  seek  by  mild  courses  to  lessen  ah  evil, 
or  check  its  Increase.  Instead  of 'destroying 
the  life,  liberty*  or  property  of  wrongdoers.  It 
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may  discourage  their  noxious  business,  and  re- 
strain It  within  certain  bounds."  State  v.  Unit- 
ed States  &  C.  Express  Co.,  60  N,  H.  219,  257. 
"The  police  power  of  the  state  extends  to  the 
protection  of  the  lives,  health,  comfort,  and 
quiet  of  all  persons,  and  the  protection  of  all 
property,  within  the  state;  and  persons  and 
property  are  subjected  to  such  restraints  and 
burdens  as  are  reasonably  necessary  to  secure 
the  general  comfort,  health,  and  prosperity. 

•  *  *  The  state  has  authority  to  make  reg- 
ulations as  to  the  time,  mode,  and  circum- 
stances under  which  parties  shall  assert,  en- 
Joy,  or  exercise  their  rights  without  coming 
In  conflict  with  any  of  those  constitutional 
principles  which  are  established  for  the  protec- 
tion of  private  rights  and -private  property." 
State  v.  White,  64  N.  H.  48,  50,  5  Atl.  828,  83a 
In  State  v.  Campbell,  64  N.  H.  402,  13  Atl. 
585,  a  statute  prohibiting  the  sale  of  milk  con- 
taining less  than  a  specified  per  cent,  of  milk 
solids,  though  perfectly  pure  and  wholesome, 
was  held  valid.  The  court  say  (page  403,  64 
N.  H.,  ahd  page  586,  13  Atl.):  "Under  what  is 
generally  called  the  police  power  of  the  state, 

*  *  *  the  sale  of  bread,  the  Inspection  of 
Sour,  beet,  pork,  and  other  provisions,  the 
practice  of  medicine,  surgery,  and  dentistry, 
the  licensing  of  druggists,  and  the  sales  of 
drugs  and  medicines,  are  regulated,  and  the 
sale  of  spirituous  or  Intoxicating  liquor  pro- 
hibited by  statute.  Such  legislation  is  not 
open  to  the  objection  that  it  transcends  the 
limits  of  legislative  authority,  the  purpose 
and  object  of  such  legislation  being  the  pro- 
tection of  the  Uvea,  health,  comfort,  and  safe- 
ty of  all  persons;  and  for  securing  this  pur- 
pose persons  and  property  are  subjected  to 
many  restraints  and  burdens.  They  are  pre- 
sumed to  be  rewarded  by  the  common  benefits 
secured."  Bancroft  v.  Cambridge,  126  Mass. 
438, 441.  In  Mugler  v.  State.  123  U.  S.  623, 664, 
670,  8  Sup  Ct  273,  it  was  held  that  the  owners 
of  breweries  that  were  made  worthless  by  a 
statute  forbidding  the  manufacture  of  malt 
liquors  were  entitled  to  no  compensation  for 
the  practical  destruction  of  their  property. 
Any  conceivable  statute  enacted  under  the  po- 
lice power,  and  regulating  the  use  of  property, 
must  necessarily  affect  Injuriously  Individual 
rights,  but  In  no  Instance,  so  far  as  known, 
has  it  been  declared  by  a  court  of  last  resort 
that  persons  whose  Interests  are  so  affected 
are  entitled  to  compensation.  Under  the  law 
of  eminent  domain  no  one  Is  entitled  to  com- 
pensation for  injuries,  however  serious  they 
may  be,  caused  by  public  Improvements,  If  no 
part  of  his  lands  or  property  Is  taken  there- 
for. Kennett'S  Petition,  24  N.  H.  139,  143; 
Petition  of  Mt  Washington  Road  Co.,  36  N. 
H.  134,  146,  147. 

The  objection  that  the  act  Is  judicial  In  Its 
character— that  in  enacting  it  the  legislature 
exercised  judicial  power— has  no  better  foun- 
dation. Merrill  v.  Sherburne,  1  N.  H.  199, 
203,  204.  The  precise  .question  was  consid- 
ered and  decided  In  State  v.  Noyes,  30  N.  H. 
.279.  where  It. was  held  that, the,. statute  declar- 


ing bowling  alleys  situated  within  25  rods  of  a 
dwelling  are  public  nuisances,  was  not,  for 
this  reason,  unconstitutional.  Bell,  J.,  says 
(pages  294,  295):  "It  Is  objected  to  this  law 
that,  if  otherwise  constitutional,  It  Is  forbid- 
den by  the  constitution,  because  It  undertakes 
to  determine  questions  of  fact  and  law,  and 
Is  judicial  in  its  character.  What  Is  or  is 
not  a  nuisance,  is  a  judicial  question,  It  is 
said,  to  be  determined  by  courts;  and  this  Is 
clearly  so.  Nothing  is  a  nuisance  unless  It  Is 
made  such  by  the  law,  and  to  determine  what 
is  by  the  law  a  nuisance  Is  an  exercise  of  judi- 
cial power.  But  the  legislature  do  not  ex- 
ceed their  legitimate  authority  when,  they 
make  a  change  of  the  law,  and  constitute 
that  an  offense  which  was  not  such  before, 
nor  when  they  make  certain. acts  an  offense 
of  a  particular  kind  within  which  they  were 
not  previously  included.  There  may  be  an 
apparent  unfitness  sometimes  in  such  legisla- 
tion, but  Its  validity  has  never  been  question 
led.  *  *  *  It  may  be  said  that  a  bowling 
alley  is  not  of  Itself  a  nuisance,  since  it  may 
either  remain  unused,  or  it  may  be  used  only 
as  a  place  of  Innocent  amusement;  that  Its 
injurious  character  depends  upon  the  improp- 
er use  alone.  But  the  legislature  may  well 
determine  that  on  Instrument  which  tends  to 
facilitate  vicious  practices  is  of  Itself  an  evil 
which  ought  to  be  prohibited.  There  seems 
to  us,  then,  to  be  no  sound  foundation  for  this 
exception."  Farnum's  Petition,  51  N.  H.  876, 
380.  381. 

The  Instances  are  numerous  in  which  acts 
and  things  not  nuisances  at  common  law,  and 
In  themselves  harmless  and  Inoffensive,  or 
even  beneficial,  and  only  liable  to  become  of- 
fensive to  the  public  health  or  comfort  by  im- 
proper use,  have  been,  by  statute,  declared  nui- 
sances. Such  legislation,  whenever  brought 
in  question,  has  been  sustained  by  the  courts. 
Pub.  St  c.  108;  «{  8,  10,  12,  16;  State  v.  Wil- 
son, 43  N.  H.  415,  420.  The  following  are  s 
few  out  of  many  early  examples  of  such  leg- 
islation, viz.:  The  act  of  April  6,  1781. 
against  permitting  swine  to  go  at  large  In 
Portsmouth  (Laws,  Ed.  1789,  p.  174);  of  Feb- 
ruary 28,  1786,  forbidding  gunpowder  In  ex- 
cess of  10  pounds  to  be  kept  In  private  houses 
In  Portsmouth  (Laws,  p.  184);  of  January  8. 
1792,  forbidding  the  erection  or  occupation  of 
slaughter  houses  or  a  house  for  currying 
leather  or  trying  tallow  In  the  compact  part 
of  any  town  (Laws,  Ed.  1797,  p.  194);  of  Jan- 
uary 14,  1795,  against  permitting  horses,  etc.. 
to  'go  at  large  without  fetters  (Laws,  p.  340); 
of  February  18,  1794,  forbidding  gunpowder 
In  excess  of  10  pounds  to  be  kept  in  private 
houses  or  In  vessels  at  the  wharves  In  Ports- 
mouth (Laws,  pp.  369,  360);  of  June  16,  1791, 
against  permitting  swine  to  go  at  large  in  any 
town  without  being  yoked  and  ringed,  or  at 
all  In  Portsmouth  (Laws,  p.  870);  of  June  16, 
1792,  prohibiting,  the  casting  of  gravel,  stones, 
ashes,  etc.,  into  Portsmouth  Harbor  (LawB,  p. 
391);  of  June  22, 1786,  prohibiting  the  settta? 
of  sill  nets  In  Ammonooauc  river  (Laws,  p. 
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402);  of  January  9,  1795,  prohibiting  seines, 
nets,  and  pots  in  Connecticut  river  (Laws, 
p.  404).  The  act  of  October  19,  1887,  declar- 
ing any  building  used  for  the  illegal  sale  of 
spirituous  or  malt  liquors,  wine,  or  cider  to  be 
a  common  nuisance,  has  been  sustained  by 
many  decisions.  Whether  a  statute  restrict- 
ing individual  rights,  that  is  enacted  for  the 
purpose  of  protecting  the  public  health,  may 
be  declared  unconstitutional  and  void,  be- 
cause, In  the  opinion  Of  the  court,  it  has  no 
such  effect,  is  a  question  not  raised.  It  is 
found  that  the  tendency  of  sawdust  in  the 
water  is  to  render  it  unwholesome.  It  is 
needless  to  pursue  the  subject  It  is  enough 
to  say  that  this  objection  cannot  be  sustained 
without  overruling  State  v.  Noyes. 

The  principal  ground  relied  upon  Is  that  the 
act  is  local  in  Its  operation.  It  is  not,  It  Is 
said,  equal  and  uniform,  and  does  not  apply 
to  all  persons  similarly  situated.  It  operates, 
It  is  urged,  against  a  class  only  and  those  en- 
gaged in  a  particular  occupation  in  a  part  only 
of  the  state.  It  is  said  that:  "If  the  water 
supply  of  Manchester  needs  a  sawdust  law,  the 
water  supplies  of  other  towns  in  the  same  sit- 
uation need  the  same  law.  If  an  infusion  of 
sawdust  is  unwholesome  for  the  people  of  Man- 
chester, it  is  unwholesome  for  other  people. 
•  •  *  If  Massabesic  can  be  selected  by  a 
state  law  for  protection  unknown  elsewhere, 
the  well  of  a  Massabesic  farmer  can  be  pro- 
tected by  a  penal  enactment  applicable  to  no 
other  well.  *  *  *  All  wells,  springs,  and 
brooks  from  which  the  owners  and  their  fam- 
ilies take  their  supply  of  water  for  domestic 
purposes  are  equally  entitled  to  protection.  A. 
statute  making  It  a  felony  or  misdemeanor  to 
put  sawdust  or  other  substance  in  the  well  of 
A.  B.  In  Haverhill,  and  leaving  all  other  wells 
In  the  state  protected  by  the  common  law 
alone,  would  be  valid  if  the  act  of  1891  is  valid 
in  giving  Manchester  a  protection  against  saw- 
dust that  is  not  given  to  anybody  else  in  the 
same  situation.  Under  a  state  law  equality  Is 
a  right,  or  the  construction  repeatedly  put  up- 
on the  constitution  from  1827  to  the  present 
time  is  a  false  pretense."  In  other  words,  it 
is  claimed  that  a  general  law  applicable  to  a 
particular  place,  or  not  applicable  throughout 
the  entire  state,  Is  unconstitutional.  The  leg- 
islature cannot  make  an  act  a  penal  offense  in 
one  locality,— as  a  city,  town,  or  other  place,— 
where,  for  the  public  welfare,  the  legislation  is 
necessary,  without  also  making  it  penal  in  all 
other  parts  of  the  State,  though  In  none  of 
them  Is  the  protection  necessary  or  desirable. 
It  cannot  forbid  the  killing  of  the  few  deer 
found  in  the  small  and  scattered  forests  of 
Cheshire  county,  without  also  forbidding  it  In 
the  vast  wilderness  of  Coos,  though  there  they 
become  so  numerous  as  to  be  a  pest.  It  can- 
not protect  the  wells  of  Haverhill,  where  the 
state  of  society  makes  protection  necessary, 
without  extending  it  to  all  other  wells,  though 
they  need  no  protection.  It  cannot  confer  an 
authority  upon  one  town  which  it  does  not  give 


to  all.  Legislation  required  for  the  public  good 
in  Straff ord  county  must  be  made  applicable 
to  Grafton,  though  there  it  Is  injurious.  The 
acts  for  the  protection  of  the  Duston  monu- 
ment (Laws  1874,  c.  44)  and  of  Corbin  Park 
(Laws  1895,  c.  258)  are  unconstitutional  and 
void.  If,  however,  the  words,  "or  any  other 
like  monument  in  the  state,"  "or  any  other 
like  park  in  the  state,"  were  added,  though  no 
other  such  monument  or  park  exists,  the  stat- 
utes would  be  valid;  that  is  to  say,  the  con- 
stitutionality of  a  statute  may  depend  upon 
the  presence  or  absence  of  words  that  In  prac- 
tical effect  are  immaterial.  If  this  is  sound 
constitutional  law,  more  than  a  thousand  in- 
valid statutes  have  been  enacted  since  the 
adoption  of  the  constitution.  In  numerous  in- 
stances rights  under  them  have  been  enforced, 
and  punishment  for  their  violation  has  been 
inflicted  by  judicial  action.  Not  one  in  a  hun- 
dred of  such  cases  appears  in  the  reports,  and 
In  two  only  of  the  reported  cases  (Scott  v.  Will- 
son,  8  N.  H.  321  and  In  re  Charter  of  Man- 
chester, 47  N.  H.  277)  was  this  objection  tak- 
en, in  both  of  which  It  was  overruled.  In  all 
this  class  of  cases  for  more  than  a  hundred 
years  our  courts  have  administered  to  the  peo- 
ple gross  Injustice,  instead  of  constitutional 
justice.  No  clause.  In  the  constitution  con- 
demning such  legislation  is  pointed  Out.  No 
judgment  of  the  court  declaring  it  invalid  is 
cited.  No  such  decision  can  be  found.  The 
sole  argument  of  the  defendant  in  support  of 
his  position  Is  that  the  act  Is  inconsistent  with 
"the  equality  of  right  which  the  constitution 
secures  to  all;  that  it  discriminates  In  favor  of 
some  citizens  to  the  detriment  of  others."  The 
argument  is  without  foundation  in  fact  The 
statute  makes  no  discrimination.  It  does  not 
permit  some  persons  and  forbid  others  to  put 
sawdust  in  the  lake.  Everybody  Is  prohib- 
ited. "Any  person,"  says  the  statute,  who 
puts  sawdust  in  the  lake,  shall  be  punished. 
True  It  Is  that  the  prohibition  affects  the  own- 
ers of  sawmills  on  the  lake  shore  more  seri- 
ously than  the  farmers,  and  It  affects  the  farm- 
ers there  dwelling  more  seriously  than  the 
farmers  of  Coos.  Such  is  necessarily  the  ef- 
fect of  all  restrictive  laws.  They  affect  some 
persons  more  than  others.  A  similar  objection 
might  be  made  against  the  larceny  law.  It 
has  no  effect  upon  the  great  body  of  the  people, 
but  upon  a  small  class  only,  namely,  the 
thieves.  In  the  sense  of  the  defendant's  argu- 
ment, it  is  as  unequal  as  the  sawdust  law. 

The  act  confers  upon  Manchester  or  its  cit- 
izens no  Individual  or  exclusive  right  or  bene- 
fit within  the  meaning  of  the  constitution. 
Every  inhabitant  of  the  state  is  entitled  to  en- 
joy the  benefits  conferred  by  the  statute  on 
complying  with  the  necessary  conditions,  as  he 
may,  if  he  choose,  enjoy  the  benefit  of  the 
aqueduct  Itself  or  of  any  other  property  taken 
for  the  public  use.  If  this  act  violates  the 
law  of  equality  prescribed  by  the  constitution 
because  only  the  50,000  inhabitants  of  Man- 
Chester  are  directly  benefited  by  it  because  to 
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reap  its  benefit  a  person  must  go  to  Manches- 
ter, all  acta  authorizing .  the  condemnation  of 
private  property  for  aqueducts,  cemeteries,  or 
other  public  uses,  which,  from  their  nature, 
can  be  enjoyed  only  la  the  towns  and  cities 
where  they  are  located,  are  equally  invalid.  It 
is  impossible  to  hold  that  the  legislation  in  the 
latter  case  Is  for  the  public  good,  and  that  It  Is 
not  in  the  former.  The  equality  of  the  consti- 
tution is  the  equality  of  persons,  and  not  of 
places;  the  equality  of  right,  and  not  of  en- 
joyment A  law  that  confers  equal  rights  on  all 
citizens  of  the  state,  or  subjects  them  to  equal 
burdens,  and  inflicts  equal  penalties  on  every 
person  who  violates  It,  la  an  equal  law,  though 
no  one  can  enjoy  the  right,  be  subjected  to  the 
burden,  or  infringe  Its  provisions,  without  go- 
ing to  or  being  in  a  particular  part  of  the  state. 
It  does  not  discriminate  in  favor  of  some  at 
the.  expense  of  others.  There  are  places  re- 
garding which  any  protective  legislation  must 
necessarily  be  special;  as  for  example,  Oorbln 
Park  and  the  state  house  yard.  Laws  1883, 
c.  12;  Pub.  St  c.  7,  t  5.  If  general  In  form, 
it  would  be  special  in  substance.  There  are 
few,  if  any,  towns,  cities,  or  other  subdivisions 
of  the  state,  whose  situation  and  circumstan- 
ces are  so  nearly  alike  that  legislation  may  not 
be  required  for  one  that  Is  not  necessary  or 
desirable  for  any  other.  Many  may  be  so  dif- 
ferently situated  that  legislation  essential  for 
one  would  be  Injurious  to  the  others.,  No  two 
cities.  In  the  state  are  governed  by  exactly  the 
same  ordinances.  Acts  made  penal  offenses 
in  some  cities  are  Innocent  in  others.  No  two 
charters  are  alike.  Some  cities  have  over 
them  a  police  commission,  while  others  select 
and  control  their  police  officers.  Their  author- 
ity and  their  ordinances  differ  in  many  partic- 
ulars. So  it  is,  in  perhaps  a  less  degree,  with 
towns.  Many  have  been  given  authority  which 
others  do  not  possess.  Their  by-laws  (Pub. 
St  c.  40,  SS  7,  8)  are  not  uniform.  Acts  for- 
bidden In  some  towns  are  permitted  in  others. 
It  la  said  that  this  lack  of  uniformity  results 
"from  the  exercise  of  limited  powers  of  local 
government  granted  to  towns  and  cities,"  and' 
therefore  has  no  bearing  on  the  present  ques- 
tion. In  the  first  place,  it  is  not  as  a  matter 
of  fact,  altogether  a  result  of  local  ordinances 
or  by-laws.  Much  of  It  Is  created  by  the  di- 
rect action  of  the  legislature;  as,  for  example, 
in  the  creation  of  police  commissioners,  and  in 
conferring  special  powers  upon  particular 
towns.  In  the  next  place,  acts  under  a  dele- 
gated power  are  the  acts  of  the  principal.  The 
principal  cannot  confer  upon  his  agent  a  pow- 
er which  he  does  not  himself  possess.  What- 
ever by-laws  and  ordinances  the  legislature 
can  lawfully  authorize  towns  and  cities  to 
adopt,  it  has  the  constitutional  power  to  enact 
directly.  Wooster  v.  Plymouth,  62  N.  H.  193, 
208-210;  State  v.  Noyes,  30  N.  H.  279,  293. 
The  legislature  may  at  any  time  resume  the 
delegated  powers.  School  Dlst  v.  Smart  IS 
N.  H.  268,  273;  Lisbon  v.  Clark,  Id.  234; 
Stevens  v.  Dimond,  8N.E  330,  331;  State  v. 


Hayes,  61  N.  H.  335;  Berlin  v.  Gorham,  34  N. 
H.  266,  275.  If  the  legislature  Is  by  the  con- 
stitution forbidden  to  enact  such  laws,  it  can- 
not authorize  towns  and  cities  to  enact  them. 
It  cannot  confer  a  power  it  does  not  itself  pos- 
sess. It  Is  not  for  the  court  to  Inquire  into 
the  wisdom  or  unwisdom  of  such  legislation. 
Whether  the  act  "be  wise,  reasonable,  or  ex- 
pedient Is  a  legislative,  and  not  a  judicial,  ques- 
tion. The  legislature  Is  as  capable  of  deter- 
mining the  question  of  the  wisdom,  reason- 
ableness, and  expediency  of  a  statute,  and  of 
the  necessity  for  its  enactment  as  the  courta. 
The  only  Inquiry  is  whether  the  statute  con- 
flicts with  the  constitution."  State  v.  Mar- 
shall, 64  N.  H.  549,  550, 15  Atl.  210;  Faraum's 
Petition,  51  N.  H.  376,  378.  The  question  is 
one  of  constitutional  power. 

It  Is  not  easy  to  see  bow  a  requirement 
that  all  general  statutes  shall  be  made  ap- 
plicable equally  to  all  similarly  situated  por- 
tions of  the  state  could  be  given  practical 
effect  unless  the  legislature  were  made  the 
final  and  exclusive  judge  of  what  places, 
towns,  or  cities  are  so  situated.  Cooley 
Const  Lim.  (4th  Ed.)  156,  note.  It  is  a 
question  of  fact  Is  H  to  be  determined  by 
a  jury,  and  the  validity  or  Invalidity  of  the 
statute  made  to  depend  upon  their  verdict? 
State  v.  Campbell,  64  N.  H.  402,  404,  18 
Atl.  585.  The  question  is  concluded  by  our 
decisions.  .  In  Scott  v.  WiUson,  3  N.  H.  321, 
decided  in  1825,  It  was  beld  that  an  act  regu- 
lating the  mode  of  putting  pine  timber  Into 
Connecticut  river  was  not  repugnant  to  the 
constitution,  for  the  reason  that  it  "does  not 
embrace  all  rivers,  but  Is  confined  to  Con- 
necticut river."  Richardson,  C.  J.,  says 
(page  328):  "It  has  been  decided  In  Maasa: 
chusetts  that  an  act  attempting  to  suspend 
the  operation  of  a  general  law  in  relation 
to  a  particular  person  was  unconstitutional. 
Holden  v.  James,  11  Mass.  396.  ■  But  that 
decision  has  no  bearing  upon  the  question  to 
be  decided  In  this  case.  Here  the  objection 
is  not  that  the  law  does  not  extend  to  all 
persons,  but  that  it  does  not  extend  to  all 
places.  The  objection  In  truth  is  that  the 
statute  Is  a  general  law  In  relation-  to  a 
particular  place.  But  we  have  been  refer- 
red to  no  clause  In  our  constitution  which 
restrains  the  legislature  from  passing  such 
a  law;  nor  have  our  researches  enabled  us 
to  find  any  such  clause."  Richardson,  C 
J.,  and  his  associates  thought  the  proposi- 
tion so  obviously  sound  as  to  require  no 
elaboration.  It  is  needless  to  say.  that  noth- 
ing Is  to  be  found  In  Opinion  of  the  Justices 
(the  same  judges)  4  N.  H.  572,  Inconsistent 
with  this  doctrine.  In  Re  Charter  of  Man- 
chester, 47  N.  H.  277,  decided  In  1867,  it  was 
held  that  an  act  requiring  the  check  list  In 
the  city  of  Manchester  to  be  regulated  in  a 
different  manner  from  that  prescribed  by 
the  general  law  In  all  other  places,  towns, 
or  cities  was  not,  for  that  reason,  unconsti- 
tutional.   Sargent,  J.,  says  (page  279):   "But 
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it  may  be  said  that  the  rule  should  be  uni- 
form, and  administered  alike  in  all  places. 
There  might  be  more  weight  in  this  object- 
tlon  If  all  the  other  attendant  circumstances 
were  the  same.  We  by  no  means  Intimate 
an  opinion  that  the  legislature  might  not 
constitutionally  Impose  these  duties  relative 
to  the  check  list  upon  one  set  of  officers  in 
mm  towns  and  counties  and  upon  a  diff- 
erent board  in  other  towns  and  counties. 
The  legislature  may  constitutionally  pass  a 
general  law  In  relation  to  a  particular  place. 
Scott  y.  Willson,  8  N.  H.  821,  328;  State  v. 
Noyes,  30  N.  H.  279.  So  general  statutes 
have  been  passed  in  regard  to  schools  in 
Portsmouth  and  In  Somersworth,  differing 
widely  from  the  general  law  relating  to 
schools  in  other  parts  of  the  state.  Comp. 
St  cc.  80,  81.  But  when  we  consider  the 
differences  between  the  wards  of  a  city  and 
towns  not  connected  with  any  city,  we  see 
at  once  that  there  is  such  a  difference  in 
circumstances  as  may  well  Justify  a  differ- 
ence In  the  board  selected  to  perform  these 
duties,  if  such  a  justification  were  neces- 
sary." The  question  was  directly  Involved 
in  State  v.  Franklin  Falls  Co.  (1870)  49  n. 
H.  240.  It  was  there  held  that  the  statute 
(Gen.  St  c.  251,  4  20)  prohibiting  the  main- 
tenance of  dams  on  the  Winnlplseogee  river 
(and  five  others)  was  constitutional.  The 
objection  that  the  statute  was  local  In  its 
application  was  not  alluded  to  either  by 
counsel  or  the  court,  and  for  the  reason,  un- 
doubtedly, that  they  understood  that  it  was 
not  tenable;  that  the  question  was  not  an 
open  one.  The  same  is  true  of  State  v. 
Roberts  (1879)  59  N.  H.  256,  484,  where  the 
defendant  was  Indicted,  convicted,  and  pre- 
sumably punished  for  taking  trout  from  his 
own  pond,  under  a  statute  prohibiting  the 
taking  of  trout  in  certain  months  from  any 
waters  of  the  state  except  certain  lakes  and 
a  certain  pond.  So,  also,  of  Purinton  v. 
Ladd,  58  N.  H.  596,  which  was  debt  for  the 
penalty  under  the  same  statute.  Laws  1872, 
C.55. 

The  latest  judicial  declaration  bearing  up- 
on the  question  is  found  In  Opinion  of  the 
Justices,  66  .N.  H.  629,  668,  33  Atl.  1076,  1095, 
where  It  is  said  that  "a  special  act  Is  not  to 
be  declared  void  because  it  Is  opposed  to  a 
spirit  supposed  to  pervade  the  constitution, 
bat  not  made  an  .operative  part  of  it  by  ex- 
press words,  or  necessary  implication;  that 
Is,  by  fair  construction."  Until  1864,  de- 
posits in  savings  banks  were  taxed  to  the 
depositors  like  other  property. '  Bevi  St  c.  89, 
f  8;  Comp.  St  c.  41,  §  4;  Laws  1864,  c.  4028. 
By  the  act  of  1864  the  banks  were  required 
to  pay  a  tax  of  three-fourths  of  1  per  cent; 
00  the  deposits,  to.  be  in  full  of  all  taxes 
on  the  depositors  od  account  of  the  depos- 
its. In  1869  the  tax  was  increased  to  1  per 
cent.  (Laws  r  1869,  c.  4,  §  8),  and 'so  it  re* 
mained  until  .1893,.  when  It  was  reduced  -to 
threswtottrtha  U  1  per  cent   (Laws- 1895,  e> 


108).  This  was  a  heavy  discrimination  In 
favor  of  the  depositors.  Bank  v.  Concord, 
59  N.  H.  76,  78.  They  were  required  to 
pay  in  many  towns  less  than  one-half  the 
tax  assessed  on  other  property.  Yet,  not- 
withstanding the  express  provisions  of  the 
constitution  that  the  general  court  may  "Im- 
pose and  levy  proportional  and  reasonable 
assessments,  rates,  and  taxes  upon  all  the 
inhabitants  of  and  residents  within  the  said 
state,  and  upon  all  estates  within  the  same" 
(article  5),  and  "in  order  that  such  assess- 
ments may  be  made  with  equality"  require 
that  a  valuation  of  the  estates  be  taken  anew 
once  In  every  five  years  (article  6),  and  de- 
clare that  "every  member  of  the  community 

•  *  *  is  bound  to  contribute  his  share" 
of  the  public  expense  (BUI  of  Rights,  art 
12,  and  the  numerous  Judicial  decisions 
thereon,— State  v.  Pennoyer,  65  W.  H.  118, 
114, 18  Atl.  678),  this  court  in  1883  (less  than 
20  years  after  the  enactment  creating  the 
discrimination),  declared  that  "the  savings 
bank  tax  is  an  anomaly,  resting  on  peculiar 
grounds  of  public  policy,  and  is  universally 
understood  to  have  acquired  tbe  position  of 
an  exception  to  the  constitutional  rule  of 
equality."  Beaton,  C.  &  M.  R.  R.  v.  State, 
62  N.  H.  648,  649.  How  did  it  become  an 
exception?  Solely  by  virtue  of  the  statute 
creating  it  and  less  than  20  years'  of  public 
acquiescence.  In  Morrison  v.  Manchester, 
58  N.  H.  588,  051,  552  (decided  in  1879)',  the 
court  said:  "In  this  state  the  taxability  of 
money  at  interest  is  not  an  open  Judicial 
question.  Whether  the  assessment  of  mon- 
ey at  interest  is  a  process  of  ascertaining 
the  lender's  or  the  borrower's  Just  share  of 
the  public  expense,  or  an  exceptional,  double, 
or  otherwise  wrongful  taxation  of  the  bor- 
rower, •  •  •  permitted,  not  required,  by 
an  erroneous  constitutional  construction  es- 
tablished by  legislative  usage  and  Judicial 
recognition,  we  need  not  inquire.  If  the 
assessment  of  a  creditor  for  his  Interest- 
bearing  loan  of  money  is,  In  effect,  either  a 
double  taxation  of  his  debtor,  or  a  taxation 
of  the  debtor  for  property  which,  by  convey- 
ance or  destruction,  has  ceased  to-be  his, 

*  *  *  such  taxation  is  sustained  by 
the  authority  of  precedent  *  *  *  The 
precedent  is  too  firmly  established  to  be 
overthrown  by  any  other  authority'  than 
that  of  making  lawB."  In  other  words, 
a  legislative  usage  for  something  less  than 
100  years,  accompanied  by  Judicial  rec- 
ognition, is  sufficient  to  establish  a  rule  of 
taxation  forbidden  toy  the  constitution.  "Lo- 
cal self-government)  •*  •  •*'  •  In  uninter- 
rupted operation  more  than  two'  hundred  and 
forty  years,  has  been  constitutionally  estate* 
llshed  by  recognition  and  usage."'  Dde,).'<Ds 
J.,  State  v.  Hayes,  61  N.  H.  264, 838.  "When 
a  question  arises  as  to  the  contemporaneous 
meaning  of  the  terms  used  In  an  ancient  in- 
strument, early  and  ;  long-eoathriied  -'■  usage 
has  a  controlling  weight**   The  Dublin  One, 
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38  N.  H.  459,  512;  Pierce  v.  State,  13  N.  H. 
536,  573;  Company  v.  Fernald,  47  N.  H.  444, 
459;  Copp  v.  Hennlker,  55  N.  H.  179,  209; 
King  v.  Hopkins,  57  N.  H.  334,  356;  Kenlston 
v.  State,  63  N.  H.  37,  38. 

Immediately  upon  the  adoption  of  the  con- 
stitution in  1784,  the  legislature  (many  mem- 
bers of  which,  and  of  succeeding  legisla- 
tures, were  members  of  the  convention,  and 
participated  in  framing  the  constitution)  be- 
gan to  enact  general  laws  applicable  to  par- 
ticular places.  They  have  continued  to  do 
so  from  that  time  to  this,— more  than  a  hun- 
dred years.  There  have  been  few,  if  any, 
legislative  sessions  during  which  one  or 
more  statutes  of  this  character  have  not  been 
enacted.  Their  number  Is  very  great.  They 
have  been  sanctioned  by  judicial  decisions. 
Not  a  dictum  or  intimation  against  their 
validity  is  to  be  found  in  our  reports,  nor, 
it  is  believed,  in  those  of  any  other  state,  in 
the  absence  of  express  constitutional  prohi- 
bition. They  have  been  acquiesced  In  by 
the  public.  Under  them  rights  have  ac- 
crued, and  have  been  enforced.  .  Many  per- 
sons have  been  punished  for  violating  them. 
It  is  not  claimed  that  such  legislation  is  ex- 
pressly forbidden.  Conceding  (for  sake  of 
the  argument)  that  It  is  unwise,  and  opposed 
to  the  general  spirit  of  the  constitution,  this 
long-continued  usage,  recognition,  and  ac- 
quiescence must  (even  if  there  were  no  ju- 
dicial decision  on  the  subject),  under  our  es- 
tablished doctrine  of  constitutional  construc- 
tion, be  held  decisive  upon  the  question  of 
legislative  power.  "Laws  public  In  their  ob- 
jects may,  unless  express  constitutional  pro- 
vision forbids,  be  either  general  or  local  In 
their  application;  they  may  embrace  many 
subjects  or  one;  and  they  may  extend  to  all 
citizens  or  be  confined  to  particular  classes, 
— as  minors,  married  women,  bankers,  or 
traders,  and  the  like.  The  authority  that 
legislates  for  the  state  at  large  must  deter- 
mine whether  particular  rules  shall  extend 
to  the  whole  state  and  all  its  citizens,  or, 
on  the  other  hand,  to  a  subdivision  of  the 
state,  or  a  single  class  of  Its  citizens,  only. 
The  circumstances  of  a  particular  locality, 
or  the  prevailing  public  sentiment  In  that 
section  of  the  state,  may  require  or  make  ac- 
ceptable different  police  regulations  from 
those  demanded  In  another,  or  call  for  differ- 
ent taxation-,  and  a  different  application  of 
the  public  moneys.  The  legislature  may, 
therefore,  prescribe  or  authorize  different 
laws  of  police,  allow  the  right  of  eminent 
domain  to  be  exercised  In  different  cases  and 
through  different  agencies,  and  prescribe  pe- 
culiar restrictions  upon  taxation  in  each  dis- 
tinct municipality,  -  provided  the  state  con- 
stitution does  not  forbid.  These  discrimina- 
tions are  made  constantly,  and  the  fact  that 
the  laws  are  of  local  or  special  operation 
only  Is  not  -supposed  to  render  them  obnox- 
ious in  principle.  ■■  The  business  of  common 
carriers,  for  instance,  or  of  bankers,  may 


require  special  statutory  regulations  for  the 
general  benefit,  and  it  may  be  matter  of  pub- 
lic policy  to  give  laborers  in  one  business  a 
specific  lien  for  their  wages,  when  It  would 
be  Impracticable  or  impolitic  to  do  the  same 
by  persons  engaged  In  some  other  employ- 
ments. If  the  laws  be  otherwise  unobjec- 
tionable, all  that  can  be  required  in  ■  these 
cases  is  that  they  be  general  in  their  appli- 
cation to  the  class  or  locality  to  which  they 
apply;  and  they  are  then  public  In  character, 
and  of  their  propriety  and  policy  the  legis- 
lature must  judge."  Cooley,  Const  Llm. 
(4th  Ed.)  488,  489. 
Appeal  dismissed.     All  concur. 


(67  N.  H.  330) 

EMERY  et  al.  v.  HILL  et  al. 
(Supreme  Court  of  New  Hampshire.     Merri- 
mack.   March  17,  1893.) 
Lease — Provision  against   Assignment — Notice 
of  Renewal — Receipt  for  Rent. 

1.  A  stipulation,  in  a  lease  to  partners,  against 
leasing  or  underletting  any  part  of  the  premises, 
or  assigning  the  lease  or  any  interest  therein,  is 
violated  by  the  partners  and  others  forming  a 
corporation,  and  transferring  to  it  all  the  assets 
of  the  partnership,  including  real  estate,  and  all 
rights  and  privileges  theretofore  possessed  and 
enjoyed  by  it,  and  the  occupation  of  the  prem- 
ises by  the  corporation. 

2.  Notice  to  the  lessor  that  the  lessees  elect 
to  renew,  signed  by  a  third  person,  is  not  no- 
tice by  the  lessees,  required  by  the  lease  for  a 
renewal. 

3.  An  assignee  of  a  lease  is  not  recognized  as 
tenant,  though  rent  is  paid  With  its  check,  the 
receipt  being  to  the  lessee. 

Bill  in  equity  by  Edson  J.  Hill  and  others 
against  George  H.  Emery  and  another.  Case 
discharged. 

.  January  15,  1885,  the  defendants  leased  to 
the  plaintiffs,  as  partners  under  the  firm  name 
of  James  R.  Hill  &  Co.,  a  certain  building  In 
Concord,  for  the  term  of  six  years,  "and  If 
the  said  lessees  shall  so  elect,  and  notify  the 
lessors,  in  writing,  of  such  election,  three 
months,  at  least,  before  the  expiration  of  said 
six  years,  for  the  further  term  of  six  years; 
making  twelve  years,  In  alL  if  such  election  is 
made  as  aforesaid."  The  lessees  covenanted 
that  they  would  "not  lease  or  underlet  said 
premises,  or  any  portion  thereof,  or  assign  this 
lease,  or  any  interests  therein,  without  the 
written  consent  of  ■  the  lessors."  The  plain- 
tiffs, as  partners,  occupied  the  leased  premises 
for  the  manufacture  and  sale  of  harnesses  un- 
til May  15,  1888,  when,  with  three  others,  they 
formed  a  stock  corporation,  under  the  statute, 
Styled  the  James  R.  Hill  Harness  Company, 
and  transferred  to  it  all  the  assets  of  the  firm, 
including  all  its  real  estate,  and  all  the  rights 
and  privileges  before  possessed  and  enjoyed  by- 
it;  the  corporation  assuming  all  the  liabilities 
of  the  firm.  By  mutual  consent  the  partner- 
ship was  then  dissolved.  Thereupon  the  cor- 
poration, by  Its  officers  and  agents,  took  pos- 
session of  the  premises,  and  still  occupies  the 
same;  carrying  on  the  same  business  as-  'toe 
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partnership  had  been  engaged  In.  Trie  object 
of  changing  to  the  corporate  method  of  doing 
the  business  was  principally  that  of  conven- 
ience. The  nature  and  character  of  the  busi- 
ness were  In  no  way  changed  or  affected;  the 
plaintiffs  sustaining  the  same  relation  to  it  as 
before,  so,  far  as  its  management  was  con- 
cerned. The  defendants  had.  general  informa- 
tion that  the  plaintiffs  and  others  had  formed 
a  corporation  in  1888,  which  was  apparently 
carrying'  on  the  business  In  which  the  firm 
had  been  engaged;  but  they  did  not  know  how 
the  change  affected  the  old  firm,  or  that  the 
corporation  had  succeeded  to  all  Its  assets  and 
liabilities,  or  that  it  had  been  dissolved,  and 
its  affairs  closed  up.  The  rent  of  the  prem- 
ises was  regularly  paid  according  to  the  terms 
of  the  lease,  by  checks  signed,  by  the  firm 
name  of  James  R.  Hill  &  Co.,  until  the  forma- 
tion of  the  corporation,  since  which  time  they 
have  been  signed,  "The  James  R.  Hill  Harness 
Co.,"  by  the  treasurer,  or  the  president  For 
these  payments,  as  well  after  as  before  the 
formation  of  the  corporation,  the  defendants 
gave  receipts  to  "J.  R.  Hill  &  do."  Septem- 
ber 5,  1890,  a  written  notice  addressed  to  the 
defendants  was  served  upon  them,  which  stat- 
ed that  "James  R.  Hill  &  Co.,  the  lessees  un- 
der a  lease  from  Sophia  L.  Hill  and  others, 
dated  January  15,  1885,  of  number  67  and  69 
N.  Main  street,  In  Concord,  hereby  give  no- 
tice that  they  elect  to  have  the  said  lease  ex- 
tended for  the  additional  term  of  six  years 
from  January  15,  1891,  as  provided  in  said 
lease.  The  James  R.  Hill  Harness  Co.,  Geo. 
H.  Emery,  Pres."  December  12,  1890,  the  de- 
fendants wrote  the  plaintiffs  that,  as  no  notice 
bad  been  given  by  them  of  a  renewal,  the 
lease  would  terminate  January  15,  1891,  but 
that  they  would  be  willing  to  lease  the  prop- 
erty to  responsible  parties  at  an  Increased  rent- 
al. December  15,  1890,  the  plaintiffs  address- 
ed a  notice  to  the  defendants,  electing  to  ex- 
tend the  lease  for  six  years,  and  signed  It  by 
the  firm  name,  and  by  their  individual  names. 
The  prayer  of  the  bin  la  for  specific  perform- 
'  ance  of  the  defendants'  covenant  to  renew  the 
lease,  but  by  agreement  of  the  parties  the  only 
question  submitted  on  the  foregoing  facts  Is 
whether  the  corporation  is  rightfully  in  pos- 
session of  the  leased  premises. 

Samuel  O.  Eastman  and  William  L.  Foster, 
for  plaintiffs.  Streeter,  Walker  &  Chase,  for 
defendants. 

PER  CURIAM,  i  In  the  defendants'  lease  to 
James  R.  Hill  &  Co.,  It  was  stipulated  that  the 
lessees  should  "not  lease  or  underlet  said  prem- 
ises, or  any  portion  thereof,  or  assign  this 
lease,  or  any  Interest  therein,  without  the  writ- 
ten consent  of  the  lessors."  This  Is  a  valid 
stipulation,  Inserted  for  the  benefit  of  the  les- 
sors. The  lessees'  ability  and  willingness  to 
pay  the  rent  promptly,  and  their  careful  use 
of  the  premises,  Including  the  reasonable  pres- 

»  See  footnote  86  AtL  607, 


ervatlon  of  the  building  from  reckless  oti  care- 
less Injury,  and  from  >  destruction  from  fire, ' 
furnish  some  of  the  apparent  reasons  for  tills 
provision  in  the  contract.  Roe  v,  Sales,  1' 
Maule  &  S.  297.  While  the  lessors  were  wil- 
ling to  make  Hill  &  Co.  their  tenants,  they 
were  not  willing  to  allow  Hin  &  Co.  to  sub- 
stitute others  as  their  tenants  by  an  assign- 
ment of  the  lease,  made  without  their  approv- 
al, The  practical  dissolution  of  the  partner- 
ship, the  substitution  of  the  corporation  In  Its 
place,  and  the  occupancy  of  the  leased  prem- 
ises by  the  corporation  as  the  successor  of  the 
partnership,  amounted  to  an  assignment  of 
the  lease.  The  form  of  the  assignment  Is  un- 
important. Boston,  C  &  M.  R  Co.  v.  Boston 
&  L.  R.  Co.,  66  N.  H.  393,  451-157,  23  Atl. 
529.  If,  Instead  of  adopting  a  corporate  form 
of  doing  business,  they  had  admitted  new 
members  into  the  firm,  and  transferred  to  the 
new  partnership  their  Interest  in  the  lease,  the 
transaction  would  have  been  an  assignment  of 
"the  lease,"  or  an  "interest  therein."  Varley 
v.  Coppard,  L.  R.  7  C.  P.  506.  The  retention 
by  the  plaintiffs  of  a  nominal  interest  In  the 
firm  would  not  enable  them  to  violate  the  con- 
tract with  Impunity,'  or  to  deprive  the  defend- 
ants of  their  right  to  enforce  It  "A  lessee  of 
one  hundred  acres,  on  condition  that  he  shall 
not  assign,  can  no  more  convey  one  acre,  with- 
out breaking  the  condition,  than  he  can  ninety- 
nine  or  one  hundred  acres.  His  grant  of  nine- 
ty-nine and  ninety-nine  one-hundredths  acres 
Is  no  more  a  breach  than  bis  grant  of  one- 
hundredth  of  an  acre."  Boston,  C.  &  M.  R. 
Co.  v.  Boston  &  L.  R.  Co.,  66  N.  H.  462,  23 
AtL  529.  If  the  plaintiffs  could  assign  a  hun- 
dredth part  of  their  Interest  as  lessees,  they 
could  assign  ninety-nine  one-hundredths  of  it. 
It  Is  one  of  those  cases  In  which  no  line  can 
be  drawn  between  a  great  and  a  small  vlela-' 
Hon  of  the  contract  If  the  case  of  Roosevelt 
v.  Hopkins,  33  N.  Y.  81,  holds  that  although 
It  Is  stipulated  in  the  lease  that  the  lessees 
shall  not  sublet  or  assign  the  premises,  they 
may  assign  anything  less  than  the  whole  prem- 
ises, it  Is  not  In  accordance  with  the  settled 
law  of  this  state. 

The  formation  of  the  corporation  by  the 
members  of  the  old  firm,  and  others  who  were 
allowed  to  become  stockholders,  presents  addi- 
tional objections  to  those  already  mentioned  in 
the  case  of  the  admission  of  new  members  to 
the  firm.  If  the  assignment  of  the  lease  to 
the  corporation  were  valid,  the  lessors'  righto 
in  respect  to  payment  of,  and  security  for,  the 
rent,  might  be  materially  impaired.  The  per- 
sonal liability  of  the  plaintiffs,  as  partners,  for 
the  rent,  and  their  liability  as  stockholders,  un- 
der Oen.  LawSf  c.  149,  would  not  be  the  same. 
That  difference. IS  often  one  of  the  reasons  for 
forming  corporations  instead'  of  unincorporated 
partnerships.  So  far  as  It  Is  favorable  to  the. 
stockholders,  so  far  it  is  unfavorable  to  the 
corporate  creditors.  As  new  stockholders  may 
acquire  control  of  the  corporation,  and  as  the 
original  incorporators  may  cease,  to  have  an 
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Interest  In  the  corporate  affairs,  it  la  plain  that 
the  pergonal  Integrity  and  carefulness  which 
the  leasees  sought  to  secure  by  the  provision  In 
the  lease-  against  the  lessees'  assignment  of  It 
would  also  cease,  and  the  recklessness  of  oth- 
ers might  be  substituted;  and  the  lessors 
would  be  deprived  of  the  security  against  care- 
less Injury  to  the  property,  for  which  they 
stipulated,  If  it  Is  held  that  the  corporation's 
possession  of  the  defendants'  real  estate  Is 
rightful.  The  change  from  a  partnership  to  a 
corporation  was  a  substantial  change,  and  not 
a  mere  matter  of  form. 

Whether  this  result  amounts  to  a  forfeiture 
of  the  lease*  so  that  an  occupancy  by  the  origi- 
nal members  of  the  dissolved  firm  would  be 
wrongful,  need  not  be  considered.  If  the  legal 
right  of  the  firm  to  the  possession  of  the  prem- 
ises was  not  terminated  by  its  voluntary  dis- 
solution, and-  Its  unlawful  assignment  of  the 
lease  to  the  corporation,  the  term  of  six  years 
for  which  the  lease  was  given  has  expired, 
and  there  has  been  no  valid  renewal  of  it. 
The  attempt  to  extend  the  lease  for  an  addi- 
tional term  of  six  years  was  ineffectual,  so  far 
as  the  corporation  is  concerned.  It  was  pro- 
vided in  the  lease  that  the  lessees  might  ex- 
tend it  for  a  further  period  of  six  years  by  no- 
tifying the  lessors,  In  writing,  of  their  election 
so  to  do,  three  months  before  the  expiration 
of  the  original  lease.  Whether  the  paper  giv- 
en to  the  defendants  on  September  5,  1890, 
was  a  notice  given  by  anybody,  is  an  interest- 
ing question.  It  states  that  "James  R.  Hill  & 
Co.,  the -lessees,  *  •••  hereby  give  notice 
that  they  elect  to  have  the  said  lease  extend- 
ed," and  Is  signed,  "The  Tames  R.  Hill  Har- 
ness Co.,  Geo.  H.  Emery,  Pres."  If  this  was 
a  notice  by  the  partnership,  it  did  not  make 
the  possession  of  the  corporation  legal;  if  It 
was  a  notice  by  the  corporation  It  could  have 
no  effect,  for  legal  notice  could  only  be  given 
by  the  partnership;  and,  If  it  was  a  notice  by 
neither,  the  same  result  follows.  The  corpora- 
tion's wrongful  possession  could  only  be  made 
legal  by  legal  methods,  and  the  service  of  this 
paper  upon  the  defendants  was  not  a  legal 
method  of  extending  the  corporation's  illegal 
possession  for  a  series  of  years.  Nor  was  tbe 
service  of  the  notice  of  December  15th  suf- 
ficient, because  the  time  had  then  expired  with- 
in'which  the  partnership 'could  elect  to  have 
an  extension  of  the  lease. 

It  Is  claimed  that  the  defendants  have  so 
recognized  the  corporation  as  its  tenant  under 
the  lease  that  they  have  waived  their  right  to 
a  notice  of  extension  from  the  partnership.  If 
the  receipt  of  rent  from-  the  corporation  by  the 
defendants,  recognizing  them  as  tenants,  would 
be  a  waiver,  there  has  been  no  such  recogni- 
tion. After  the  'formation  of  the  corporation, 
the  rent  was  paid  by  checks  signed  by  the  cor- 
poration; but  the  defendants  took  special  care 
not  to  recognise  the  corporation  as  their  ten- 
ant, and  plainly  repudiated  the  relation,  of  land- 
lord and  tenant,  as-  to  the  corporation,  by  giv- 
ing reoeipta  tor  the  cent  to  the  unincorporated 


partnership.    There  .was  no  waiver,  and  the 
lease  has  not  been  extended.    Case  discharged. 


ALLEN  and  CHASE),  JJ„  did  not  alt 
others  concurred. 


The 


dried.  u> 

SPIES  ▼.  ROSENSTOOrr. 

SAME  v.  STARGARDTNBR, 

(Court  of  Appeals  of  Maryland.    Jan.  4,  1898.) 

Notb—Gon8idkkitk>n— Partnership  for  Illegal 

Purpobe— Gambling  Contract. 

1.  The  question  of  the  consideration  of  a  note 
la  always  open  as  between  the  maker  and  origi- 
nal payee  thereof. 

2.  Where  the  business  for  which  a  co-partner- 
ship is  formed  is  illegal,  the  contract  of  co- 
partnership is  equally  Illegal. 

3.  The  making  of  books  on  '  horse  races  is 
gambling,  and  contrary  to  public  policy,  within 
the  meaning  of  Act  1894,  c.  232,  making  it  a 
misdemeanor  to  "make  books"  on  the  results  of 
races. 

4.  A  note  given  in  the  state  in  consideration 
of  money  loaned  for  "making  books"  on  races 
run  in  another  state,  where  the  laws  authorise 
"bookmaking,"  is  given  for  money  loaned  for 
gambling  purposes,  in  violation  of  Act  1894,  c 
282,  and  is  therefore  void. 

Appeals  from  superior  court  of  Baltimore 
city. 

Assumpsit  by  Charles  A.  Spies  against 
Hesse  Rosenstock  and  assumpsit  by  Charles 
A.  Spies  against. S.  J.  Stargardtner.  From  a 
Judgment  In  favor  of  defendant  In  both  cas- 
es, plaintiff  prosecuted  two  appeals.  Af- 
firmed. 

Argued  before  McSHERRY,  C.  J.,  and 
BRYAN,,  BOYD,  PAGE,  ROBERTS,  and 
FOWLER,  JJ. 

Edward  Isreal  and  R.  W.  Mobray,  for  ap- 
pellant   Frederick  C.  Cook,  for  appellee. 

FOWLER,  J.  The  plaintiff  sued  the  de- 
fendant to  recover  on  a  promissory  note  for 
the  sum  of  $750.  The  defendant  pleaded 
nonasaumpslt  It  appears  from  the  testi- 
mony of  the  plaintiff  that  he  and  the  dc 
fendant  "were  co-partners  as  bookmakers 
for  the  races  to  be  run  at  the  tracks  In  Vir- 
ginia In  the  year  1895,  and  that  the  defend- 
ant not  having  the  money  to  put  into  the 
business,  the  plaintiff  agreed  to  furnish  the 
capital  of  the  same  to  the  amount  of  $1,500, 
and  the  defendant  gave  him  the  note  sued  on 
for  his  one-half  of  the  capital  of  said  busi- 
ness; that  the  said  business  had  been  un- 
successful, and  said  sum  of  $1,500  was  lost 
therein."  The  defendant  was  asked  to  s,tate 
the  circumstances  under  which  the  note  sued 
on  was  given,  but  the  plaintiff  objected. 
This  objection  was  overruled,  and.  the  de- 
fendant was  allowed  to  answer  the  question. 
He  testified  that-  the  note  was  his  genuine 
note,  and  that  the  Indorsement  "S.  J.  Star- 
gardtner," was  also  genuine;  that  the  plain- 
tiff and. defendant. had  entered  into  an  agree- 
ment in.  Baltimore  city  to  engage  In  the  busi- 
ness of  bookmaking. on  certain  races  to  be 
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ran  In  1895,  on  courses  in  Virginia,  and  thai 
at  the  time  said  partnership  was  formed  it 
was  agreed  that  the  sum  of  $1,600  was  to  be 
furnished  by  the  plaintiff,  and  that  the  note 
sued  on  was  to  be  and  was  given  by  the  de- 
.  fendant  for  his  share  of  the  capital."  It  far- 
ther appears  from  the  testimony  that  "the 
business  of  bookmaklng  on  horse  races  is  a 
business  in  which  the  bookmakers  offer  bets 
at  certain  odds  on  particular  horses  in  the 
races,  and  take  all  such  bets  as  persons  may 
choose  to  make  with  them  at  the  odds  offer- 
ed, and  upon  the  receipt  of  the  money  from 
the  person  willing  to  bet  with  them  the 
bookmakers  Issue  tickets  to  them  showing 
the  terms  of  the  bet,  and,  If  the  horses  back- 
ed by  the  bookmakers  lose,  they  pay  the 
winners,  and,  if  the  horses  win,  they  keep 
the  money  received  from  the  customer,  and 
pay  oat  nothing;  *  *  *  that  the  business 
of  bookmaklng  Is  betting  on  horse  races,  and 
la  called  bookmaklng  because  the  bets  are 
booked,  or  a  record,  kept  of  them  in  a  book." 
The  plaintiff  also  offered  testimony  tending 
to  prove  that  the  races  in  question  were  au- 
thorized by  the  laws  of  Virginia,  and  at  the 
close  of  the  case  asked  the  court  to  instruct 
the  Jury  that,  if  they  believed  from  the  evi- 
dence that  the  defendant  executed  the  note 
sued  on,  and  had  not  paid  any  part  thereof, 
the  plaintiff  was  entitled  to  recover  the 
amount  of  the  note,  with  Interest.  But  the 
learned  judge  below  refused  this  prayer,  and 
instructed  the  Jury  that  upon  the  uncontra- 
dicted testimony  the  note  was  given  in  part 
execution  of  a  contract  which  was  contrary 
to  public  policy,  and  therefore  void,  and  that 
the  plaintiff  was  not  entitled  to  recover.  The 
verdict  and  judgment  being  against  him,  the 
plaintiff  has  appealed. 

The  defendant  was  permitted  to  state  the 
circumstances  under  which  the  note  was 
given.  This  constitutes  the  first  exception. 
It  is  clear,  however,  that  there  was  no  error 
in  this  ruling;  for  it  is  settled  that,  as  be- 
tween two  immediate  parties,  as  here  be- 
tween the  maker  and  the  payee,  "while  the 
note  Itself  is  prima  fade  evidence  of  the  con- 
sideration, the  question  of  consideration  is 
always  open."  Ingersoll  v.  Martin,  68  Md. 
78. 

Nor  do  we  think  there  was  any  error  in 
the  instruction  given  the  jury  upon  which  is 
based  the  second  exception.  As  we  have 
seen,  the  jury  were  instructed  by  the  learned 
judge  below. that  the  note  sued  on  was,  by 
the  uncontradicted  evidence  in  the  case, 
given  in  part  execution  of  a  contract  which 
waa  void,  because  contrary  to  public  policy. 
Both  the  plaintiff  and  defendant  testified 
that  the  note  was  given  for  the  defendant's 
contribution  to  the  capital  of  the  partnership 
formed  between  them  to  carry  on  the  so- 
called  business  of  betting  on  horse  races  in 
Virginia,  It  requires  neither  argument  nor 
authority  to  show  that,  if  the  tiring  to  be 
done  is  illegal,  the  contract  of  co-partnership 
tot  the  purpose  of  doing  that  thing  is  equally 


illegal,  for  otherwise  it  would  only  be  neces- 
sary to  form  a  corpartnershlp  or  a  corpora- 
tion in  order,  with  impunity,  either  to  violate 
the  law,  or  prosecute  a  business  contrary  to 
the  public  policy  of  the  state.  The  only 
question  we  need  consider,  then,  is  whether 
the  business  of  betting  on  horse  races  Is 
contrary  to  the  public  policy  of  this  state.  - 

The  statute  of  16  Car.  II.  c.  7,  and  that  of 
9  Anne,  c.  14,  are  both  in  force  in  Maryland. 
Hook  v.  Boteter,  3  Har.  &  MoH.  348;  Gough 
v.  Pratt,  9  Md.  533;  Emerson  v.  Townsend, 
73  Md.  234,  20  AtL  984;  Alexander,  Brit  St 
475,  689.  By  the  first,  which  is  entitled  "An 
act  against  deceitful,  disorderly,  and  excess- 
ive gaming,"  it  is  provided,  among  other 
things,  that  those  who  win  bets  on  horse 
races  and  other  games  by  any  fraudulent 
means  or  device  shall  forfeit  treble  the  sum 
so  won;  and  by  the  third  section,  that  notes 
given  for  money  lost  at  games,  Including 
therein  horse  races,  if  such  note  exceed  100 
pounds,  shall  be  void,  and  the  payee  shall 
forfeit  treble  the  sum  thereof.  And  by  the 
second  statute,  passed  nearly  50  years  after 
the  one  just  cited,  which  is  entitled  "An  act 
for  the  better  preventing  of  excessive  and 
deceitful  gaming,"  it  is  provided  that  all 
notes,  bills,  etc.,  where  the  whole  or  any  part 
of  the  consideration  shall  be  for  money  won 
by  gaming,  shall  be  void.  As  the  word  "gam- 
ing," as  used  in  the  statute  of  Charles,  in- 
cluded betting  on  horse  races,  and  as  the 
statute  of  Anne  was  passed  for  the  purpose 
of  better  preventing  the  evils  of  gaming, 
such  betting,  and  the  giving  of  notes  for 
money  thereby  lost,  would  seem  to  be  within 
the  latter  statute,  although  not  expressly 
prohibited  thereby.  And  It  was  so  held  in 
Blaxton  v.  Pye,  2  Wils.  309;  Goodburn  v. 
Mariey,  2  Strange,  1159;  Grace  v.  McBlroy, 
1  Allen,  563;  People  v.  Weithoff,  51  Mich. 
203,  16  N.  W.  442.  But  we  are  not  left  in 
any  doubt  as  to  what  the  policy  of  this  state 
is  now  in  regard  to  betting  on  horse  races, 
whatever  it  may  have  been  heretofore,  for 
by  the  act  of  1891  (chapter  232)  it  was  en- 
acted that  "it  shall  be  unlawful  for  any 
person  or  persons  or  association  of  persons 
to  gamble  or  make  books  and  pools  on  the 
result"  of  any  horse  race  or  race  of  any  kind, 
except  for  the  space  of  30  days,  as  therein 
provided.  The  violation  of  this  act  Is  de- 
clared to  be  a  misdemeanor  punishable  by 
flne  not  exceeding  $500.  In  the  recent  case 
of  State  v.  Dycer,  85  Md.  250,  36  AtL  763,  we 
said,  in  commenting  upon  this  act,  Bryan, 
J;,  delivering  the  opinion  of  the  court:  "The 
comprehensive,  absolute,  and  unqualified  ex- 
pressions used  by  the  legislature  show  that 
they  regarded  this  species  of  gambling  as  a 
serious  evil,  and  desired  to  suppress  It  Bat 
for  reasons  which  they  considered  satisfac- 
tory they  saw  fit  to.  permit  It,  under  certain 
circumstances,  foe  the  space  of  thirty  days 
in  any  one  year."  The  contention  of  the  ap- 
pellant therefore,  that  the  making  6f  books 
on  horse  races,  is  mot  gambling,  within  the 
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meaning  of  the  law,  wfll  not  avail  him  in  the 
face  of  this  act  and  our  construction  of  It 
In  support  of  his  view  he  cites  a  number  of 
decisions  of  other  states,  and  also  the  case 
of  James  v.  State,  83  Md.  257.  This  latter, 
however,  has  no  application  to  the  question 
now  before  us.  It  was  there  held  that  the' 
selling  of  pools  on  horse  races,  and  the  keep- 
ing of  rooms  for  that  purpose,  did  not  con- 
stitute a  criminal  offense,  within  the  mean- 
ing of  the  statute  against  gambling  as  there 
existing.  But,  as  we  have  seen,  poolselling 
and  bookmaklng  is  now  a  misdemeanor,— a 
criminal  offense,— under  the  act  of  1804,  un- 
less such  as  Is  permitted  by '  the'  express 
terms  of  that  act,  or  expressly  excluded  from 
Its  absolute  and  unqualified  prohibitions. 
The  facts  that  the  races  on  which  the  bets 
were  made  were  run  on  grounds  owned  and 
controlled  by  associations  or  driving  clubs 
Incorporated  under  the  laws  of  Virginia,  and 
that  such  races  were  authorized  by  the  laws 
of  that  state,  do  not  legalize  here  the  bets 
thereon,  made  there  or  here,  unless  such  bets 
be  within  and  are  clearly  permitted  by  the 
act  of  1884.  And  that  such  Is  the  case  no 
proof  has  been  offered.  Nor  would  it  be  pos- 
sible to  offer  any  such  proof,  unless  we  ad- 
mit—which we  are  not  Inclined  to  do— that 
onr  act,  under  any  circumstances,  was  in- 
tended to  make  legal  such  bets  made  here 
or  elsewhere  on  races  run  In  other  states. 
Its  object  was,  undoubtedly,  to  allow,  on  cer- 
tain conditions,  betting  on  races  run  in  this 
state,  as  therein  provided.  All  other  such 
betting  is  declared  illegal.  But,  In  addition 
to  what  we  have  said,  it  seems  to  be  clear 
that,  the  note  in  question  having  been  given 
for  money  advanced  or  loaned  for  the  pur- 
pose of  gambling  Is  clearly  wltbln  the  deci- 
sion in  Emerson  v.  Townsend,  where  we 
said,  Briscoe,  J.,  delivering  the  opinion  of 
the  court,  that  a  note  is  utterly  void  where 
even  a  part  of  the  consideration  was  for 
money  loaned  and  advanced  for  gambling 
purposes.  It  follows  that  the  judgment  ap- 
pealed from  will  be  affirmed.  Judgment  af- 
firmed. 

(86  Md.  662) 

SUSQUEHANNA  FERTILIZER  CO.  v. 

SP ANGLER  et  ox. 

(Court  of  Appeals  of  Maryland.    Jan.  4,  1896.) 

Nuisance— Factort— Noxious  -  Oases— Defenses 

— Skill  in  Operating — Instructions— 

Sufficiency  or  Evidence. 

1.  If  a  factory  be  so  conducted  as  to  render  it 
a  nuisance,  the  fact  that  it  used  care  and  skill 
and  employed  the  best  appliances  in  the  man- 
agement of  its  works  will  not  defeat  a  recovery 
by  one  whose  property  is  injured  thereby. 

2.  In  an  action  against  a  factory  for  main- 
taining a  nuisance,  it  is  not  error  to  refuse  to 
instruct  that,  where  expensive  works  have  been 
constructed,  which  are  useful  to  the  public,  per- 
sons must  submit  to  the  reasonable  consequen- 
ces of  the  carrying  on  of  its  trade  in  the  im- 
mediate neighborhood. 

3.  In  an  action  against  a  factory  for  main- 
taining a  nuisance,  where  the  gases  arising  from 
the  factory  had  affected  the  paint  on  plaintiff's 


house,  had  eaten  the  nail*'  holding  the  shingle* 
on  the  roof,  had  rendered  the  occupancy  there-, 
of  uncomfortable  and  unhealthy,  and  had  caus- 
ed customers  to  cease  trading  at  plaintiff's  store, 
a  verdict  for  plaintiff  for  substantial  damage* 
will  be  sustained. 

Appeal  from  court  of  common  pleas.  ' 
Action  by  Andrew  Spangier  and  wife  against 

the  Susquehanna  Fertilizer  Company.     From 

a  judgment  for  plaintiffs,  defendant  appeals. 

Affirmed. 
Argued    before   McSHERRY,    C.   J.,    and 

BRYAN,  ROBERTS,  BOYD,  and  BRISCOE, 

JJ. 

Charles  Marshall,  B.  H.  Cans,  and  B.  How- 
ard Haman,  for  appellant  R.  R.  Boarman 
and  Robert  R.  Brown,  for  appellees. 

BRYAN,  J.  Andrew  Spangier  and  his  wife 
brought  an  action  against  the  Susquehanna 
Fertilizer  Company  to  recover  damages  caus- 
ed by  an  alleged  nuisance.  Judgment  having 
been  rendered  In  their  favor,  the  defendant 
appealed. 

The  declaration  averred  that  the  plaintiffs 
were  owners  of  two  lots  of  ground  on  each  of 
which  there  was  a  dwelling  house;  that  the 
plaintiffs  and  their  family  lived  in  one  of  the 
dwelling  houses,  and  kept  a  store  invit,  and 
that  the  other  was  rented  to  tenants  from  time 
to  time;  and  that  the  defendant  conducted 
and  maintained  a  factory  for  the  manufacture 
of  fertilizers,  phosphates,  manures,  and  com- 
pounds; and  that  from  said  factory,  from  time 
to  time,  there  arose  noxious,  noisome,  offen- 
sive, and  unwholesome  vapors,  smoke,  and 
foul  and  disagreeable  odors  and  noxious  gases, 
and  were  spread  and  diffused  over  and  upon 
the  lots  of  the  plaintiffs,  and  upon  and  into 
the  dwelling  houses  erected  on  said  lots,  and 
caused  great  discomfort  and  annoyance  and 
sickness  to  the  plaintiffs  and  their  family,  and 
destroyed  their  furniture,  bedclothes,  and  wear- 
ing apparel,  and  greatly  corrupted  and  pollut- 
ed the  air,  and  rendered  it  deleterious  to  the 
health  of  the  plaintiffs  and  their  family,  and 
took  away  from  them  the  reasonable  and  com- 
fortable enjoyment  of  the  houses  as  places  of 
abode,  and  greatly  Impaired  and  diminished 
the  value  of  the  dwelling  houses,  and  the  value 
of  the  store  as  a  place  of  business.  The  defend- 
ant pleaded  that  It  did  not  commit  the  wrong 
alleged.  The  houses  alleged  to  belong  to  the 
plaintiffs  and  the  factory  of  the  defendant  are 
situated  in  Canton,  a  large  and  populous  vil- 
lage adjoining  the  city  of  Baltimore.  The 
evidence  showed  that  one  of  the  lots  was  own- 
ed by  the  plaintiffs.  This  lot  Is  at  the  corner 
of  First  street  and  Eighth  avenue.  There  is 
no  testimony  in  the  record  as  to  the  other  lot, 
which  adjoins  the  first  one.  The  evidence 
for  the  plaintiffs  tended  to  prove  the  other 
facts  averred  in  the  declaration.  The  evi- 
dence for  the  defendant  contradicted  them,  and 
also  tended  to  show  that,  with  the  exception 
of  a  few  houses,  the  entire  locality  where  the 
nuisance  Is  alleged  to  exist  is  given  up  to 
fertilizer  factories,  wharves,  elevators,  and  *> 
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railroad,  and  that  the  Spangler  property  is  In 
close  proximity  to  large  hog  pens  and  manure 
pits.  The  court  granted  two  prayers  In  be- 
half of  the  plaintiffs.  The  first  prayer  is  re- 
stricted to  the  premises  at  the  corner  of  First 
street  and  Eighth  avenue,  and  it  substantially 
leaves  it  to  the  Jury  to  find  the  truth  of  the  evi- 
dence offered  on  the  part  of  the  plaintiffs, 
and  it  maintains  that  upon  the  finding  of  these 
facts  the  plaintiffs  are  entitled  to  recover.  It 
does  not,  however,  state  the  measure  of  dam- 
.  ages.  With  the  exception  of  the  description 
of  the  property  affected,  it  Is  a  literal  copy  of 
the  first  prayer  in  Malone's  Case,  73  Md.  268, 
20  AtL  900,  which  this  court  adjudged  to  be 
correct  The  second  prayer  of  the  plaintiffs 
maintained,  in  substance,  that,  If  the  nuisance 
was  found  by  the  Jury  as  stated  in  the  first 
prayer,  the  recovery  would  not  be  defeated, 
even  if  the  defendant  used  care  and  skill,  and 
employed  the  best  and  most  approved  appli- 
ances, In  the  management  of  Its  works.  The 
doctrine  of  this  prayer  was  laid  down  In  Ma- 
lone's Case.  At  page  276,  73  Md.,  and  page 
900,  20  AtL,  the  court  said:  "No  principle 
is  better  settled  than  that  where  a  trade  or 
business  is  carried  on  In  such  a  manner  as  to 
interfere  with  the  reasonable  and  comfortable 
enjoyment  by  another  of  his  property,  or  which 
occasions  material  Injury  to  the  property  it- 
self, a  wrong  is  done  to  the  neighboring  own- 
er, for  which  an  action  will  lie;  and  this,  too, 
without  regard  to  the  locality  where  such  busi- 
ness is  carried  on;  and  this,  too,  although  the 
business  may  be  a  lawful  business,  and  one 
useful  to  the  public,  and  although  the  best 
and  most  approved  appliances  and  methods 
may  be  used  in  the  conduct  and  management 
of  the  business."  The  defendant  offered  three 
prayers.  The  court  rejected  the  first  prayer, 
and  granted  the  other  two.  The  rejected 
prayer  is  In  these  words:  "The  Jury  are  in- 
structed that,  before  the  plaintiffs  can  recover 
under  the  pleadings  in  this  case,  they  must 
believe  that  the  fumes  and  gas  from  the  fac- 
tory of  the  defendant  have  occasioned  sub- 
stantial Injury  to  the  house  owned  by  the 
plaintiffs  Jointly,  and  in  determining  this  ques- 
tion the  Jury  are  Instructed  that  they  should 
take  into  consideration  the  locality  and  all  the 
surrounding  circumstances;  and  that,  when 
expensive  works  have  been  constructed,  which 
are  needful  and  useful  to  the  public,  If  they 
so  find,  that  persons  must  not  stand  on  ex- 
treme rights,  and  bring  actions  with  respect 
to  every  trifling  annoyance,  but  must  submit 
to  the  reasonable  consequences  of  the  carrying 
on  of  trades  In  this  Immediate  neighborhood, 
which  are  actually  necessary  to  trade  and  com- 
merce; and  In  considering  the  question  of 
damage  to  the  property  of  the  plaintiffs  the 
Jury  are  Instructed  that  the  plaintiffs  cannot 
recover  for  any  injury  they  might  have  pre- 
vented by  ordinary  effort  and  care."  There  was 
evidence  that  the  gases  from  the  defendant's 
factory  not  only  injured  the  physical  structure 
of  the  plaintiffs'  house,  but  made  it  extremely 
uncomfortable,    disagreeable,    and    unwhole- 


some as  a  place  of  abode,  and  also  seriously 
injured  the  business  of  the  store. 

This  court  has  several  times  had  occasion  to 
consider  the  rights  of  a  party  under  such 
circumstances.  An  action  for  a  nuisance 
rests  on  the  same  principles  as  those  which 
support '  every  other  action  of  tort.  If  the 
defendant  has  committed  an  injury  to  the 
rights  of  property  of  the  plaintiffs,  he  must 
respond  In  damageB.  In  Dlttman  v.  Repp,. 
50  Md.  516,  there  was  an  application  for  an 
Injunction  to  restrain  the  defendants  from 
carrying  on  a  brewery  on  Bond  street,  in  the 
city  of  Baltimore.  It  was  alleged  that  they 
were  using  steam  machinery,  which  produced 
a  loud  and  deafening  noise,  which  was  so 
disagreeable  and  offensive  to  the  complain- 
ant and  his  family,  who  occupied  adjoining 
premises,  that,  with  a  due  regard  to  their 
health  and  comfort,  It  would  be  impossible 
for  them  to  remain  in  the  house.  The  court, 
quoting  from  Lord  Chancellor  Westbury  in 
St.  Helen's  Smelting  Co.  v.  Tipping,  11  H.  L>. 
Cas.  650,  said:  "If  a  man  lives  in  a  town,  of 
necessity  he  must  submit  himself  to  the  con- 
sequences of  the  obligations  of  trades  which 
may  be  carried  on  In  his  immediate  neigh- 
borhood, which  are  actually  necessary  for 
trade  and  commerce,  also  for  the  enjoyment 
of  property,  and  for  the  benefit  of  the  inhab- 
itants of  the  town.  If  a  man  lives  In  a  street 
where  there  are  numerous  shops,  and  a  shop 
is  opened  next  door  to  him,  which  is  carried 
on  In  a  fair  and  reasonable  way,  he  has  no 
ground  for  complaint  because  to  himself  Indi- 
vidually there  may  arise  much  discomfort 
from  the  trade  carried  on  in  that  shop."  It 
also  said:  "But  still,  as  we  have  said,  there 
Is  a  limit  to  the  discomforts  and  annoyances 
to  which  a  party  may  be  required  to  subject 
himself  without  remedy  by  living  in  a  city 
or  a  manufacturing  district;  and  the  author- 
ities are  numerous  which  hold  that  noise 
alone,  If  It  be  of  such  character  as  to  be  pro- 
ductive of  actual  physical  discomfort  and  an- 
noyance to  a  person  of  ordinary  sensibility, 
may  create  a  nuisance,  and  be  the  subject 
of  an  action  at  law,  or  an  injunction  from  a 
court  of  equity,  though  such  noise  may  re- 
sult from  the  carrying  on  of  a  trade  or  busi- 
ness In  a  town  or  city."  Chappell  v.  Funk, 
57  Md.  465,  was  a  bill  in  equity  for  an  injunc- 
tion to  restrain  and  prohibit  the  operation  of 
a  factory  for  the  manufacture  of  vitriol,  sul- 
phuric acid  and  other  products.  The  facts 
are  not  stated  In  the  report  of  the  case.  But 
a  reference  to  the  record  on  file  in  this  court 
will  show  that  Funk  owned  and  possessed  a 
lot  of  ground  In  the  city  of  Baltimore  on 
which  there  were  several  dwelling  houses;  that 
he  occupied  one  of  them  as  a  place  of  abode, 
and  that  the  greater  portion  of  the  lot  was  used 
by  him  as  a  garden  In  which  he  raised  large 
quantities  of  produce,  such  as  plants,  vines, 
fruits,  and  vegetables  of  excellent  quality, 
and  that  he  had  been  In  the  habit  of  selling 
them  at  high  prices,  and  had  realised  great 
I  pecuniary  profit  In  this  way;    and  that  tan- 
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mediately  In  the  rear  of  his  lot  there  was  the 
factory  In  question,  which  was  conducted, 
controlled,  and  operated  by  the  defendants; 
and  that  In  the  course  of  the  business  con- 
ducted by  them  large  quantities  of  smoke, 
and  of  noxious,  noisome,  offensive,  and  un- 
wholesome vapors  and  gases  were  produced 
and  emitted  from  the  said  factory;  and  that 
the  smoke  came  over  and  upon  Funk's  gar- 
den and  dwelling  house,  and  that  offensive 
smells  from  the  factory  pervaded  the  dwell- 
ing house  and  garden,  and  that  noxious  and 
unwholesome  gases  were  diffused  over  and 
upon  the  garden  and  throughout  the  dwell- 
ing house;  and  that,  these  causes  killed  and 
destroyed  his  plants,  flowers,  and  vegetables, 
and  prevented  Funk  from  cultivating  his  gar- 
den successfully  and  profitably,  and  inflicted 
great  pecuniary  loss  and  Injury  .upon  him; 
and  that  the  noxious  vapors  and  gases  cor- 
rupted and  polluted  the  air,  and  were  greatly 
deleterious  to  the  health  of  his  family,  and 
greatly  Incommoded  and  annoyed  them,  and 
took  away  from  them  all  reasonable  comfort 
In  the  occupation  of  their  home.  This  court 
held  that  it  was  very  clear  that  the  aver- 
ments In  the  bill  of  complaint  were  quite  suf- 
ficient to  warrant  the  granting  of  relief  by 
Injunction.  If  there  could  be  any  doubt  of 
the  reason  for  the  decision  in  this  last-men- 
tioned case  and  In  Dlttman's  Case,  it  will  be 
entirely  cleared  up  by  what  was  said  in 
Adams  v.  ft Ichael,  88  Md.  123,  referred  to  in 
Dlttman's  Case,  and  made  the  basis  of  its 
decision.  In  Adams  v.  Michael  the  court 
quote  with  approval  the  words  of  Lord  Romil- 
jy  In  Crump  v.  Lambert,  L.  R.  3  Eq.  413.  His 
lordship  says:  "The  law  on  this  subject  Is, 
I  apprehend,  the  same  whether  it  be  enforced 
by' action  at  law  or  bill  In  equity.  •  *  • 
There  is,  I  apprehend,  no  distinction  between 
any  of  the  cases,  whether  It  be  smoke,  smell, 
noise,  vapors,  or  water,  or  any  gas  or  fluid. 
The  owner  of  one  tenement  cannot  cause  or 
permit  to  pass  over  or  flow  into  his  neigh- 
bor's tenement  any  one  or  more  of  these 
things  In  such  a  way  as  materially  to  inter- 
fere with  the  ordinary  comfort  of  the  occu- 
pier of  the  neighboring  tenement,  or  so  as  to 
injure  his  property."  He  also  says:  "The 
real  question  in  all  the  cases  is  the  question 
of  fact,  viz.  whether  the  annoyance  is  such 
as  materially  to  interfere  with  the  ordinary 
comfort  of  human  existence.  This  Is  what 
Is  .established  In  St  Helen's  Smelting  Co.  v. 
Tipping,  11  H.  L.  Cas.  642."  Let  .us  now 
refer  to  the  St  Helen's  Case,  which  has  al- 
ways been  considered  a  high  authority  by 
this  court  In  that  case  the  defendant  was 
sued  for  damage  alleged  to  'have  been  caused 
by  smelting  works  used  on  land  near  to  the 
dwelling  house  and  lands  of  the  plaintiff,.  It 
was.  in  evidence  that  the  whole  neighborhood 
was  studded  with  manufactories  and  tall 
chimneys;  that  there  were  some  alkali  works 
close  by.  the  defendant's  works;  that;  the 
smoke  from,  one  was  quite  as  Injurious  as  the 
smoke  from  the'  other;  that  the  smoke  of  both 


sometimes  united,  and  that  it  was  Impossible 
to  say  to  which  of  the  two  any  particular  In- 
jury was  attributable.  The  fact  that  the  de- 
fendant's works  existed  before  the  plaintiff 
bought  the  property  was  also  relied  on.  In 
the  house  of  lords,  the  lord  chancellor  said 
that  "the  submission  which  is  required  from 
persons  living  in  society  to  that  amount  of 
discomfort  which  may  be  necessary  for  the 
legitimate  and  free  exercise  of  the  trade  of 
their  neighbors  would  not  apply  to  circum- 
stances the  Immediate  result  of  which  is 
sensible  Injury  to  the  value  of  the  property." 
And  speaking  of  an  argument  made  In  behalf 
of  the  defendant  that  the  whole  neighborhood 
where  the  smelting  works  were  carried  on 
was  more  or  less  devoted  to  manufacturing 
purposes  of  a  similar  kind,  and  that  it  was 
consequently  a  fit  place  for  such  a  business,  be 
said:  "That  Is  not  the  meaning  of  the  word 
'suitable,'  or  the  meaning  of  the  word  'con- 
venient' which  has  been  used  as  applicable  to 
the  subject.  The  word  'suitable'  unques- 
tionably cannot  carry  with  It  this  conse- 
quence: that  a  trade  may  be  carried  on  in  a 
particular  locality,  the  consequence  of  which 
trade  may  be  injury  and  destruction  to  the 
neighboring  property."  Lord  Cranworth  said: 
"It  is  extremely  difficult  to  lay  down  any  actual 
definition  of  what  constitutes  an  Injury,  be- 
cause it  is  always  a  question  of  compound 
facts,  which  must  be  looked  to  to  see  whether 
or  not  the  mode  of  carrying  on  a  business  did 
or  did  not  occasion  so  serious  an  injury  as  to 
Interfere  with  the  comfort  of  life  and  enjoy- 
ment of  property." 

We  have  considered  at  a  length  which  is 
perhaps  unnecessary  the  reasons  and  author- 
ities on  which  the  opinion  of  this  court  is 
founded  on  questions  of  the  character  pre- 
sented in  this  case.  We  have  done  so  be- 
cause we  perceived  from  the  argument  that 
the  principle  was  very  important  to  the  ap- 
pellant In  this  case.  We  have  not  meant 
however,  to  imply  any  dissatisfaction  with 
the  decision  in  Malone's  Case,  73  Md.  268,  20 
AtL  900,  In  which  this  same  fertilizer  company 
was  appellant  That  decision  was  approved 
In  Euler  v.  Sullivan,  75  Md.  616,  23  Atl.  845, 
and  we  have  no  doubt  of  its  correctness.  In 
the  opinion  It  was  said:  "So  we  take  the  law 
to  be  well  settled  that  in  actions  of  this  kind 
the  question  whether  the  place  where  the 
trade  or  business  Is  carried  on  Is  a  proper 
and  convenient  place  for  the  purpose,  or 
whether  the  use  by  the  defendant  of  his  own 
land  Is,  under  the  circumstances,  a  reasona- 
ble use,  are  questions  which  ought  not  to  be 
submitted  to  the  finding  of  the  jury."  In  the 
rejected  prayer  on  the  part  of  the  defendant 
it  was  proposed,  to  instruct  the. jury,  In  deter- 
mining the  question  of  ..substantial  Injury  to 
the  plaintiffs'  house,  that  they  should  take 
into  consideration  the  locality  and  surround- 
ing circumstances,  and  other  matters  .which 
appear  in  the  prayer,  which  we  have  already 
quoted  in  full,  and  which  need  pot  be,  repeat- 
ed here.   The  jury  are  not  told  what  exculpa- 
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tory  Inference  tbey  would  be  at  liberty  to 
draw  from  these  matters  after  they  had  taken 
them  Into  consideration.  But  they  were  to 
consider  them  In  determining  whether  the 
injury  was  substantial  or  not  Manifestly, 
none  of  them"  could  have  '  any  tendency .  to 
show  whether  the  injury  to  the  house  was 
great  or  small.  One  of  the  plaintiffs  testi- 
fied that  the  house  had  entirely  "gone  to 
rack";  that  the  gases  had  affected  the  paint 
on  the  house,  and  made  the  shingles  on  the 
roof  loose  by  eating  the  nails;  and  that  the 
tin  roof  on  the  stable  had  been  eaten  up. 
Both  of  the.  plaintiffs  testified  that  the  gases 
from  the  factory  made  living  in  the  house  ex- 
tremely uncomfortable  and  unhealthy.  The 
wife  testified  that  customers  had  ceased  com- 
ing to  the  store  on  account  of  the  gas  and 
fumes,  and  that  they  had  nearly  broken  it  np. 
This  evidence,  if  believed  by  the  jury,  would 
Justify  them  in  finding  substantial  injury  to 
the  rights  of  the  plaintiffs  without  any  regard 
whatever  to  the  locality.  It  Is  not  In  any 
manner  countervailed  or  weakened  by  any 
of  the  matters  suggested  for  the  considera- 
tion of  the  Jury  In  the  rejected  prayer.  The 
proper  question  for  the  Jury  was  whether 
the  operation  of  the  factory  interfered  with 
the  reasonable  and  comfortable  enjoyment  by 
the  plaintiffs  of  their  property,  or  occasioned 
material  injury  to  the  property  itself.  The 
finding  of  these  facts  depended  on  the  evi- 
dence applicable  to  them,  and  not  on  locality 
or  any  other  matter  embraced  in  the  rejected 
prayer.     Judgment  affirmed. 


(86  Md.  676) 

BARROLL  et  al.  v.  FOREMAN. 

(Court  of  Appeals  of  Maryland.    .Tan.  4,  1898.) 

Notes— Bona    Fide    Holder  —  Trusts  —  Inter- 
pleader— Sufficiency  of  Bill. 

1.  Where  a  purchaser  of  real  estate  at  a  trua-" 
tee's  sale  passed,  to  one]  of  the  two  trustees,  a 
negotiable  note  of  another,  payable  to  the  pur- 
chaser's order,  and  indorsed  by  him  in  blank, 
and  afterwards  said  trustee,  without  the  consent 
or  knowledge  of  his  co-trustee,  sold  said  note, 
before  its  maturity,  to  one  who  took  it  in  good 
faith,  for  full  value,  and  without  notice  that  it 
belonged  to  a  trust  estate,  such  purchaser  ac- 
quired a  valid  title  to  the  note. 

2.  A  bill  of  interpleader  is  defective  where 
plaintiff  neither  brings  the  money  into  court  nor 
offers  to  do  so. 

Appeal  from  circuit  court,  Queen  Anne  coun- 
ty- 
Bill  by  Pere  T.  Foreman  against  Hope.  H. 
Barroll,  trustee,  and  others,  to  require  defend- 
ants to  interplead,  and  to  enjoin  the  prosecution 
of  suits  on  a  note.  From  a  decree  adjudging 
the  ownership  of  the  note,  certain  defendants 
appeal.     Affirmed. 

Argued  before  McSHBRRY,  G.  J.,  and 
PAGE,  BRISCOE,  and  FOWLER,  j[J, 

Hope  H  Barroll  and  Jas.  P.  Gorter,  for  ap- 
pelrants.  3.  fi.  C.  Legg,  Byron  Reynolds,  and 
Geo.  R.  WlHts,  for  appellee. 

FOWLER,  J.     Hop*  H.  Barroll  and  A.  Ran- 
atolpto  Weedon,  .wer«~app»lnted  trustees,  -under 
89A-18 


a  decree  of  the  circuit  court  for  Queen  Anne 
county,  to  sell  the  real  estate  of  the  late  Jo- 
seph A.  Ralsen.  The  plaintiff  in  this  case  pur- 
chased several  parcels  of  said  real  estate,  and 
the  sale  so  made  to  him  was  duly  ratified.  In 
part  settlement  of  his  purchase  the  plaintiff 
passed  to  Weedon,  one  of  the  trustees,  the 
promissory  note  of  John  B.  Brown  for  the  sum 
of  $1,230.53,  dated  29th  September,  1891,  pay- 
able to  the  plaintiff's  order,  86  months  after 
date.  It  must  be  noted  that  this  note  was 
Indorsed  in  blank  by  the  plaintiff,  Pere  T. 
Foreman,  there  being  nothing  upon  the  face  of 
it  to  show  that  it  was  Intended  to  be  in  pay- 
merit  of  the  land  purchased  by  the  plaintiff 
from  the  trustees.  Some  time  to  October,  1892, 
Weedon  advised  Gov.  Reynolds  to  Invest 
|1,000,  which  WeedOn  had  collected  for  him. 
In  the  note  we  have  just  described.  This  was 
done,  and  the  difference  between  the  note  and 
the  amount  Weedon  had  collected,  amounting 
to  $74.64,  was  remitted  to  bim  by  Gov.  Reyn- 
olds.' The  note  was  duly  Indorsed,  and  deliv- 
ered by  Weedon  to  Reynolds,  who  held  it  un- 
til its  maturity,  October  2,  1894,  when  he  sued 
Brown  as  maker,  and  Foreman  as  tndorser. 
The  latter  then  filed  In  the  circuit  court  for 
Queen  Anne  county  his  bill  of  interpleader 
against  Gov.  Reynolds,  Hope  H.  Barroll,  trus- 
tee, and  John  B.  Brown,  praying  that  Reyn- 
olds, and  Barroll,  trustee,  might  be  required  to 
Interplead  and  set  forth  their  respective  claims 
to  said  note,  and  the  sum  represented  thereby, 
and  that  Reynolds  might  be  enjoined  from 
prosecuting  said  suits  against  the  plaintiff  and 
said  Brown  until  it  could  be  determined  who 
Is  legally  entitled  to  the  ownership  of  said 
note.  All  the  defendants  answered.  Gov. 
Reynolds  alleges  that  he  Is  a  bona  fide  hold- 
er for  value,  without  notice  of  any  kind,  either 
actual  or  constructive,  of  any  Infirmity  to  the 
title  of  his  indorser,  and  that  the  note  was 
transferred  to  him  before  maturity,  In  the 
usual  course  of  business.  Mr.  Barroll,  now 
sole  trustee,  his  co-trustee,  Weedon-,  having 
been  removed,  alleges  that  the  settlement  made 
by  the  plaintiff-  with  said  Weedon  was  without 
his  (Barroll's)  authority,  and  that  the  trust 
estate  cannot  be  bound  by  it  The  remaining 
defendant,  J..B-.  Brown,  admits  his  indebted- 
ness on  -the  note;  that  it  has  not  been'pald  by 
him,  because  he  was  notified  by  the  trustee. 
Barroll,  not  to  pay  it,  and  afterwards  was  en- 
Joined  from  so  dolngi  and- that  he  Is  willing 
that  the  court  shall  direct,  the  disposition  there- 
of.'- A  good  deal  of  testimony  was  taken  re- 
lating to  the  question  of  the  ultimate  rights  of 
the  trust  estate  on  the  one  side*  and  the  liabil- 
ity of  the. plaintifl  on  the  other.  Even  assum- 
ing the  validity  of  Gov.  Reynolds'  title  to  the 
note,— and  whether  'he  has  such  a  title  is  the 
only  question,  now  properly  before  us,  because 
that. is  the  sole  question  finally  settled  by  the 
decree  appealed  from,— It  may  have  been  the 
opinion  of  the  court;  below  that  In  point  of  fact 
the  note  was  intended  to  be  a  part  of  the  trust 
estate,. because  the  plaintiff  Intended  it  to  be  a 
payment  on  account/ of  the  land  purchased 
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from  the  trustees;  but  the  decree  is  silent  as 
to  the  right  of  the  remaining  trustee,  notwith- 
standing such  payment,  to  compel  the  plaintiff 
to  pay  again.  By  the  decree  it  Is  declared  that 
Got.  Reynolds  is  the  lawful  owner  of  the 
note;  that,  as  such  owner,  he  Is  entitled  to 
judgment  against  John  B.  Brown,  and  also  en- 
titled to  proceed  with  the  suit  against  the 
plaintiff  as  Indorser,  unless  the  plaintiff  pay 
to  said  Reynolds  the  amount  of  said  note,  with 
interest,  etc.,  on  or  before  1st  June,  1897.  It 
is  also  decreed  that  the  plaintiff  pay  to  Reyn- 
olds the  amount  of  the  note,  with  interest  and 
costs.  We  have  thus  recited  the  whole  of  the 
operative  part  of  the  decree,  and  it  appearing 
that  the  court  below  has  not  passed  upon  the 
questions  relating  to  the  claim  of  the  trust  es- 
tate against  the  plaintiff,  nor  upon  the  defense 
set  up  by  the  latter  that  he  made  the  settlement 
with  Weedon,  one  of  the  trustees,  in  the  man- 
ner already  referred  to,  with  the  consent  of  the 
other  trustee,  Mr.  Barroll,  we  cannot  consider 
this  branch  of  the  case,  although  there  was  tes- 
timony taken  relating  to  it,  and  the  question 
involved  therein  was  somewhat  discussed  at 
the  hearing.  However,  we  are  Informed  by 
counsel  that  this  question  is  directly  presented 
in  certain  cases  now  pending  in  the  circuit 
court  for  Queen  Anne  county,  and  we  were 
requested  by  both  sides  not  to  pass  upon  it 
now.  In  fact,  suits  at  law  on  the  note  are 
now  pending,  and  may  be  prosecuted  to  judg- 
ment, if  the  money  here  involved  should  not 
be  paid,  as  required  by  the  decree  in  this 
cause;  and  the  controversy  between  the  ap- 
pellant trustee  and  the  appellee,  Foreman,  may 
also  be  settled  by  appropriate  proceedings,  If 
not  already  in  process  of  settlement  In  pend- 
ing suits. 

We  have  examined  the  evidence  before  us, 
and  have  been  unable  to  find  any  proof  what- 
ever which,  upon  any  view,  establishes  the 
contention  that  Gov.  Reynolds  was  guilty  either 
of  negligence  or  bad  faith  in  the  transaction 
with  Weedon.  The  case  of  Swift  v.  Williams,  68 
Md.  286,  11  Atl.  835,  so  much  relied  on  by  the 
appellants,  is  not  like  the  one  before  us.  There 
the  funds  of  one  trust  estate  were  used  to  pay 
the  creditors  of  another  trust  estate,  and  the 
bank,  and  the  creditor  who  was  held  liable, 
were  dealing  with  one  who,  not  only  was  a 
trustee,  but  one  who  was  acting  in  the  capac- 
ity of  trustee.  But  here  It  must  be  conceded 
that  Gov.  Reynolds  had  neither  notice,  nor  was 
there  anything  to  put  him  on  Inquiry,  so  that 
he  could  discover  that  the  note  ever  had  any 
connection  with  the  trust  estate  of  Ralsen,  or 
that  Weedon  was  disposing  of  trust  property. 
And  there,  too,  the  trust  estate  here  In  question 
has  not  been,  as  yet,  damaged  or  lessened  by 
the  Improper  transfer  of  the  note,  for  the  very 
land  in  payment  for  which  the' plaintiff  passed 
It  to  the  trustee  has  never  been  conveyed,  and 
may  therefore  be  sold  again  at  the  purchaser's 
risk,  If  it  should  ultimately  be  determined  that 
he  has  not  complied  with  the  terms  of  sale. 

In  conclusion.  It  may  be  proper  to  say  that, 
although  no  demurrer  was  filed  W  the  bill  of 


Interpleader  In  this  case,  the  bill  Is  defective 
because  there  is  an  omission  either  to  bring  the 
money  into  court  or  to  offer  to  do  so.  We  have 
recently,  during  this  term,  passed  upon  this 
question.  In  the  case  of  Insurance  Co.  v. 
Caulk  (not  yet  officially  reported)  38  Atl. 
901,  Boyd,  J.,  delivering  the  opinion  of  the 
court,  said:  "The  bin  was  also  defective  be- 
cause the  plaintiff  neither  brought  the  money 
Into  court  nor  offered  to  do  so.  It  does  state 
that  the  plaintiff  was  willing  to  pay  it  to  the 
parties  entitled  thereto,  but  it  nowhere  offered 
to  bring  it  into  court  for  that  purpose.  This 
offer  is  required  to  prevent  an  abuse  of  this 
proceeding,  just  as  the  affidavit  that  there  is 
no  collusion;  and  although  a  bill  Is  not  demur- 
rable, because  the  money  Is  not  actually  brought 
in,  yet,  when  that  Is  not  done,  the  offer  to  do 
so  must,  at  least,  be  made.  •  •  •  And- a  bill 
should  not  be  deemed  sufficient  unless  It  em- 
braces such  an  offer."  If  the  bill  in  this  case 
had  been  properly  drawn,  and  the  money  had 
been  paid  Into  court,  the  decree  below  could 
have  awarded  it  to  the  defendant  Gov.  Reyn- 
olds, who,  as  we  have  already  said,  is  the  legal 
owner  thereof;  and  thus  there  would  have 
been,  so  far  as  he  Is  concerned,  an  end  of  the 
litigation  when  the  decree  in  this  case  was 
passed.  But,  as  the  matter  now  stands,  if  the 
money  should  not  be  paid  as  directed  by  the 
decree,  further  proceedings  at  law  must  be 
had  In  conformity  with  the  provisions  of  the 
decree  itself.     Decree  affirmed,  with  costs. 

(87  Md.  u») 

BALTIMORE  BUILDING  &  LOAN  ASS'N 

OF  BALTIMORE  CITY  v.  POWHATAN 

IMP.  CO.  OF  BALTIMORE  CITS  et  al. 

(Court  of  Appeals  of  Maryland.     Jan.  6,  1896.) 

Building  and  Loan  Associations  —  Rights  or 
Withdrawing  Mkkbkks — By-Laws. 

1.  A  building  and  loan  association  based  on 
the  mutual  plan  Is  bound  to  treat  its  members 
equally,  and  any  by-law  or  contract  made  by 
it  in  contravention  of  such  mutuality  would  be 
ultra  vires  and  void. 

2.  A  building  and  loan  association,  whose  fees 
were  $1  for  admission  per  share,  and  a  monthly 
assessment  of  60  cents,  had  by-laws  relative  to 
withdrawal  of  members  and  disposition  of  the 
receipts,  providing  that  members  withdrawing 
were  entitled  to  the  amount  paid  on  their 
shares,  less  the  admission  fee,  and  interest; 
that  50  cents  of  the  monthly  assessment  should 
be  paid  into  the  loan  fund,  and  10  cents  thereof 
into  the  expense  fund;  and  that  the  receipts 
should  be  divided  into  two  classes,— the  ex- 
pense fund,  into  which  should  go  all  admissions 
and  transfer  fees,  together  with  10  cents  per 
share  per  month  from  the  monthly  assessments, 
and  the  loan  fund,  to  consist  of  all  receipts 
which  did  not  go  into  the  expense  fund.  Beld, 
that  a  member  withdrawing  was  entitled  to  re- 
payment of  the  whole  monthly  payments  of  60 
cents,  and  interest  thereon. 

3.  In  ascertaining  the  meaning  of  by-laws  of 
a  building  and  loan  association,  the  design  of 
the  framer,  when  it  can  be  ascertained,  must 
prevail. 

Appeal  from  circuit  court  of  Baltimore  city. 

Bill  by  the  Powhatan  Improvement  Company 
of  Baltimore  City  and  others  against  the  Bal- 
timore Building  &  Loan  Association  of  Balti- 
more'City.     From  a  pro  forma  decree  Uk 
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plaintiffs,  defendant  appeals.     Reversed,  and 
bill  dismissed. 

Argued  before  McSHERRY,  O.  J.,  and  BRY- 
AN, BRISCOE,  FOWLER,  ROBERTS, 
PAGE,  and  BOYD,  JJ. 

P.  C.  Sllngluff,  John  S.  Wirt,  and  James  A 
Pearce,  for  appellant  Fred.  W.  Feldner,  N. 
M.  Edwards,  and  Wm.  T.  Donaldson,  for  ap- 
pellees. 

ROBERTS,  J.  The  appeal  In  this  case  Is 
taken  from  a  decree  of  the  circuit  court  No. 
2  of  Baltimore  city,  perpetually  enjoining  the" 
appellant,  Its  officers  and  agents,  from  pay- 
ing, in  the  future,  to  the  withdrawing  members 
of  the  appellant  association,  the  10  cents  per 
share  per  month,  which  it  is  contended  is  pro- 
vided in  the  by-laws  of  the  appellant  shall  be 
devoted  to  the  operating  expenses  of  the  ap- 
pellant, and  that  the  surplus,  If  any,  of  the 
expense  fund  of  said  appellant,  shall  be  treat- 
ed as  profits,  and  as  such  shall  remain  in  the 
appellant  for  the  benefit  of  the  members  there- 
of, who  shall  continue  therein  until  the  maturi- 
ty of  their  stock.  The  question  presented  by 
this  appeal  is  whether  the  decree  from  which 
the  appeal  is  taken  correctly  interprets  the  by- 
laws of  the  appellant  relating  to  the  rights  of 
those  who  are  denominated  the  withdrawing 
members.  The  appellant  was  incorporated 
on  the  26th  of  March,  1891,  under  the  provl- 
slons  of  the  general  Incorporation  law  of  this 
state.  By  an  amendment  of  its  charter,  dated 
the  31st  of  January,  1893,  its  aggregate  capital 
stock  is  declared  to  be  "represented  by  such 
number  of  shares  of  stock,  not  exceeding  250,- 
000  shares,  as  the  members  of  the  appellant 
may,  from  time  to  time,  subscribe  for,  and 
that  the  par  value  of  said  shares  of  stock  shall 
be  $100  per  share."  The  appellant  Is  engaged 
In  a  very  extensive  business  enterprise,  involv- 
ing large  sums  of  money.  It  Is  claimed  that 
It  has  $60,000  shares  In  force,  and  holds  about 
3,000  mortgages,  given  to  it  as  security  for  ad- 
vances made  on  shares  of  the  value  of  $2,000,- 
000.  The  question  arising  on  this  appeal  Is 
one  of  importance,  the  disposition  of  which 
may  seriously  affect  a  large  number  of  share- 
holders. The  appellant,  from  the  beginning  of 
Its  operation  down  to  the  filing  of  this  bill  in 
the  court  below,— a  period  of  more  than  six 
years,— has  been  In  the  habit  of  paying  to  its 
withdrawing  members,  under  the  advice  of  Its 
counsel,  the  whole  60  cents  per  month  paid  in 
by  them,  and  this,  It  is  contended  by  the  appel- 
lant, is  the  construction  proper  to  be  placed 
on  the  by-laws  as  to  their  just  meaning  and 
fair  legal  intendment,  and  this,  the  appellant 
claims,  constitutes  In  good  faith  the  contract 
existing  between  the  appellant  and  its  mem- 
bers. The  converse  of  this  proposition  is  the 
contention  of  the  appellees,  as  stated  in  the  de- 
cree of  the  court  from  which  this  appeal  is 
taken. 

Before  proceeding  to  announce  our  views  as 
to  the  meaning  and  effect  of  the  by-laws  of  the 
appellant  which  have  been  adopted  for  its 
management  and  government, 'it  is  important. 


that  we  should  ascertain  the  principles  which 
lie  at  the  foundation  of  an  enterprise  of  this 
character;  not  so  much  its  declared  purposes' 
as  Its  actual  meaning,  demonstrated  In  the 
conduct  of  its  affairs.  From  a  careful  exam- 
ination of  its  charter  and  by-laws  found  in  the 
record,  It  Is  quite  apparent  that  it  is  an  as- 
sociation incorporated  under  the  provisions  of 
Code,  art.  23,  IS  95-104,  incl.,  tit  "Corpora- 
tions," subtit  "Building  or  Homestead  Asso- 
ciations," and  Is  thereby  entitled  to  exercise 
all  the  powers  and  attributes  which  properly 
pertain  to,  or  flow  from,  the  various  provisions 
of  the  Code  referred  to.  Its  primary  object  Is 
the  Investment  of  money  for  profit  and  gain, 
while  Its  secondary  effort  should  be  its  division 
and  distribution  In  such  manner  as  to  secure 
to  each  shareholder  his  just  and  fair  proportion 
of  its  profits.  As  a  mutual  association,  based 
on  the  mutual  plan,  It  Is  bound  to  treat  Its 
members  equally,  and  any  by-law  or  contract 
made  by  It  In  contravention  of  such  mutuality 
would  be  ultra  vires  and  void.  While  we  are 
of  opinion  that  an  examination  of  all  the  by- 
laws must  be  made  to  ascertain  their  meaning 
and  effect,  we  must  not  allow  too  much  weight 
to  attach  to  any  one  alone,  so  that  it  shall  un- 
duly preponderate  as  against  the  other.  The 
lappellees,  in  their  brief,  assert  that:  "The 
whole  contention  of  the  withdrawing  members 
is  based  upon  these  words  in  section  2  of  arti- 
cle 6:  'And  the  holder  thereof  will  be  entitled 
to  receive  the  amount  paid  on  such  shares,  less 
the  admission  fee,  together  with  interest  there- 
on at  the  rate  of  six  per  cent,  per  annum;'  and, 
while  they  admit  that  these  words  must  be 
Interpreted  in  connection  with  other  provisions 
of  the  by-laws,  they  maintain  that  there  are  no 
other  provisions  which  qualify  or  restrain  what 
they  Insist  is  their  natural  and  primary  mean- 
ing." As  illustrative  of  the  effect  of  the  ap- 
pellees' contention,  we  submit  the  following 
calculation,  based  upon  the  theory  advanced 
by  the  learned  counsel  who  presented  the  ap- 
pellees' case  to  this  court  in  a  most  ingenious 
and  forcible  argument.  Take  for  consideration 
10  shares  of  stock  In  the  appellant  association, 
which  had  been  withdrawn  at  the  <end  of  the 
first  year,  as  follows: 

Admission  fee,  $1  per  share $10  00 

Amount  paid  on  10  shares  for  12  months  72  00 

Total  amount  paid  in $82  00 

In  withdrawing,  the  admission  fee  is  re- 
tained     $10  00 

Appellees   claim   that  on   a   proper  con-  . 
struction  of  by-laws  10  cents  per  share 
per   month   on   monthly    payments   on 
stock  should  be  retained 12  00 

$22  00 

Amount    of    principal    due    withdrawing 

member  .$60  00 

Interest  at  6  per  cent,  for  average  time. .     1  80 

Total  receipt $61  80 

Without  taking  into  consideration  inter- 
est not  allowed  on  amount  paid  in,  the 
loss  is 20  20 

•        $82  00 
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Hence  it  follows,  an  shown  by  this  state- 
ment, that  the  withdrawing  member  loses 
on  each  10  shares  of  his  stock  the  sum  of 
$22.  It  may  be  as  well  for  ns  at  this  point 
to  revert  to  the  fact  heretofore  mentioned 
that  from  its  inception,  and  so  far  as  the  rec- 
ord discloses,  down  to  the  present  period, 
the  appellant  has  not,  In  a  single  Instance, 
retained  "ten  cents  per  share  per  month 
from  the  monthly  payments  on  stock,"  but 
has  always  paid  the  holder  of  stock  that 
which,  by  the  express  terms  of  article  6,  { 
2,  of  the  by-laws,  "the  -  amount  paid  on 
such  shares,  less  the  admission  fee,  together 
with  interest  thereon  at  the  rate  of  six  per 
-cent,  per  annum,"  and  this  the  by-laws  say 
in  terms  "he  will  be  entitled  to  receive." 
But  It  Is  contended  by  the  appellees,  that,  as 
against  this  construction,  stands  section  3, 
art  8,  which  reads:  "The  payments  on  each 
share  shall  be  sixty  cents  per  month  for 
each  and  every  month  until  maturity,  or 
withdrawal  of  stock,  commencing  the  month 
following  that  In  which  the  certificate  Is  dat- 
ed. Fifty  cents  per  month  per  share  shall 
be  paid  into  the  loan  fund,  and  ten  cents 
per  month  shall  be  devoted  to  operating  ex- 
penses;" and  sections  1,  2,  3,  art.  10,  which 
read:  "The  receipts  of  this  association  shall 
be  divided  into  two  classes,  which  shall  be 
known  respectively  as  the  'Loan  Fund'  and 
'Expense  Fund.'  The  expense  fund  shall 
consist  of  all  admission,  transfer  fees,  to- 
gether with  ten  cents  per  share  per  month 
from  the  monthly  payments  on  stock,  five 
-dollars  -  per  share  on  paid-up  stock  during 
the  first  year,  and  two  dollars  per  share 
each  thereafter,  and  this  fund  so  constituted 
shall  be  devoted  to  the  payment  of  operating 
expenses.  The  loan  fund  shall  consist  of 
all  receipts  which  do  not  go  to  the  expense 
fund  as  hereinbefore  provided."  In  con- 
trasting these  several  sections  of  the  by- 
laws with  section  2  of  article  6,  which  reads 
as  follows:  "Shares  upon  which  six  month- 
ly payments  shall  have  been  made  may  be 
withdrawn  by  giving  thirty  days'  notice,  and 
the  holder-  thereof  will  be  entitled  to  receive 
the  amount  paid  on  such  shares,  less  the  ad- 
mission fee,  together  with  Interest  thereon 
at  the  rate  of  six  .per  cent  per  annum  for 
average  time,"— there  Is  to  be  found  mani- 
fest Inconsistency.  Determining  the  rule  of 
construction  proper  to  be  applied  here  is  a 
Question. by  no  means  free  of  difficulty,  yet 
when  you  compare  the  language  of  section  2, 
art.  6,  which  is  clear  and  explicit,  without 
qualification  or  condition,  with  the  phraseol- 
ogy of  section  3,  art  8,  and  of  sections  1,  2, 
S,  art  10,  the  first-named  expressly  declares 
what  the  withdrawing. member  is  entitled  to 
receive.  The  other  sections  provide  only 
for  the  various  funds  and  the  uses  to  which 
they  are  to  be  applied.  It  is  an  admitted 
fact  that  It  has  been  the ;  usage ,  of  the  ap- 
pellant in  paying  to  a  withdrawing  member 
the  amount  "which  he  -was  entitled  to  re- 
ceive," to  pay  him  the  whole  00  cents  per 


month  paid  In  by  him.  The  by-laws  were 
framed  by  those  who  were  the  promoters 
and  original  members  of  the  appellant 
among  whom  it  is  alleged  were  the  appel- 
lees, and  now,  after  the  expiration  of  six 
years,  the  by-la  *vs  having  received  but  one 
construction,  and  undergone  no  change  in 
their  phraseology,  it  is  proposed  to  give  to 
them  an  entirely  different  meaning.  We  ap- 
prehend that  there  can  be  but  small  doubt 
as  to  the  object  which  is  now  sought  to  be 
attained.  The  "agreed  statement  of  facts" 
says:  "The  amount  of  the  ten-cents  ex- 
pense fund  repaid  to  the  withdrawing  mem- 
bers since  the  organization  of  the  company 
Is  $98,482.31.  Had  this  amount  been  retain- 
ed, it  would  be  an  asset  of  the  association, 
and  would  have  been  devoted  to  the  matur- 
ing stock."  It  appears  to  be  a  conceded 
fact  that  the  appellant  Is  a  solvent  prosper- 
ous, and  money-making  concern,  which  not- 
withstanding It  has  paid  out  to  withdrawing 
members  since  its  Incorporation  nearly  $100,- 
000,  without  impairing  the  success  of  the' 
enterprise,  we  are  forced  to  the  conclusion 
that  Its  organizers  were  well  Informed  as  to 
the  proper  methods  to  be  adopted  and  fol- 
lowed to  protect  It  from  financial  disaster, 
and  secure  for  it  successful  operation.  It  is 
a  canon  of  construction,  often  applied  in  the 
ascertainment  of  the  meaning  of  statutes, 
which  is  equally  applicable '  here,  "that  the 
design  and  intent  of  the  framer,  when  it  can 
be  ascertained,  must  prevail.".  When  you 
contrast  the  two  theories,— that  of  the  appel- 
lant with  that  of  the  appellees,— you  cannot 
fall  to  recognize  the  fact  that  this  contro- 
versy finds  apt  Illustration  in  the  statement 
which  we  have  made,  and  is  found  on  folio 
5  of  this  opinion,  and  demonstrates  clearly 
the  more  equal  and  fairer  distribution  of  the 
funds  which  have  been  accumulating  for  the 
benefit  of  all  Its  members.  If  the  appellant 
can  be  managed  in  the  future  as  it  has  been 
during  the  past  six  years,  under  the  con- 
struction of  its  by-laws,  as  contended  for  by 
the  appellant,  there  can  be  no  reasonable 
expectation  that  the  nonwlthdrawlng  mem 
bers  will  be  called  upon  to  assume  more  than 
their  Just  share  of  responsibility.  For  th* 
reasons  assigned,  we  think  there  was'  error 
In  the  passage  of  the  pro  forma  decree  ap- 
pealed from,  and  it  is  hereby  reversed,  and 
the  bill  of  complaint  dismissed.  Decree  re- 
versed and  bill  dismissed. 

(86"  Md.  638) 

WILSON  ▼.  WILSON. 

(Court  of  Appeals  of  Maryland.     Jan.  5,  1808.) 

HOSBAKD  AITD  Wl»«— CONVKTASOEB— TRUSTS— ES- 
TOPPBIz-iEviDEirOB. 

'1.  A  court  of  equity  will  not  allow  a  married 
woman  to  hold  property  conveyed  to  hp r  l)y.  her 
husband  subject  to  an  agreement  to  allow  him 
to  collect  the  rents  during  his  life,  and  at  the 
same-  time  allow  her  to  repudiate  her  agree- 
ment as  void.  ...  . , 

2.  In  an  action  by  a  husband  against  his  wife 
to  have  property  worth  $6,000  conveyed  by  him 
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to  her  declared  a  trust.  It  appeared  that  the 
deed  was  made  out  In  May,  1888,  and  recorded 
In  October,  1888.  The  husband  testified  that 
the  deed  was  drawn  upon  the  wife's  agreement 
to  loan  him  $2,000;  that  she  afterwards  re- 
fused to  do  so,  and  the  deed  lay  in  his  safe 
nearly  a  year,  when  she  told  him  to  record  it, 
and  she  would  give  him  a  life  interest  In  the 
property,  which  was  all  he  had;  that  he  ac- 
cepted the  proposition,  and  had  the  deed  re- 
corded, but  Defore  doing  so,  and  on  the  same 
day,  he  prepared  a  memorandum  dated  on  that 
day,  for  a  lease  of  the  property  to  him  for  life, 
which  she  signed.  Defendant  testified  that  the 
deed  was  made  to  prevent  trouble  arising  out 
of  suits  against  plaintiff;  that  at  first  she  re- 
fused to  accept  it,  as  she  thought  he  intended  to 
defraud  his  creditors,  but  finally  consented,  in 
consideration  of  a  $1,000  bond  she  had  given 
him  shortly  after  their  marriage,  12  or  15  years 
before,  and  in  further  consideration  that  he  had 
lived  in  her  home,  and  enjoyed  for  many  years 
the  rents  of  her  property;  that  this  was  in 
May,  1888,  at  which  time  he  agreed  to  have  the 
deed  recorded;  that  about  a  year  afterwards 
he  procured  her  signature  to  the  lease  by  deceit 
or  duress.  On  cross-examination  she  admitted 
that  plaintiff  bad  never  been  threatened  with 
suit,  so  far  as  she  had  heard,  and  that  she  had 
no  knowledge  that  he  intended  to  defraud  his 
creditors.  The  only  other  witness  testified  that 
he  had  called  on  defendant  after  her  separation 
from  plaintiff,  in  January,  1896,  and  tried  to 
effect  a  reconciliation;  that  he  suggested  to  de- 
fendant that  she  deed  back  the  property  to 
plaintiff;  that  defendant  said  she  was  afraid 
plaintiff  might  marry  again,  and  have  children 
who  would  get  the  property,  but  that  he  could 
have  the'  rents  as  long  as  he  lived;  that  in  a 
subsequent  conversation  with  her,  on  express- 
ing surprise  at  her  claiming  the  rents,  she  said 
that  she  had  changed  her  mind.  Held,  that  the 
agreement  of  defendant  to  allow  plaintiff  to  en- 
Joy  during  life  the  rents  of  the  property  was  the 
real  consideration  of  the  deed,  and  hence  there 
was  a  trust. 

Appeal  from  circuit  court,  Allegany  county. 

Bill  in  equity  by  Lawson  B.  Wilson  against 
Mary  B.  Wilson.  From  a  decree  for  defend- 
ant, plaintiff  appeals.    Beversed. 

Argued  before  McSHOBBT,  C.  J.,  and 
PAGE,  BRISCOE,  BRYAN,  and  FOWLER, 
JJ.  . 

Geo.  A.  Pearre  and  Ferd.  Williams,  for  ap- 
pellant.    Bob.  R.  Henderson,  for  appellee. 

FOWLER,  3.  The  appellant,  who  was 
plaintiff  below,  filed  his  bill  of  complaint  in 
the  circuit  court  for  Allegany  county  for  the 
purpose  of  establishing  a  trust  to  receive  dur- 
ing his  life  the  rents  and  profits  of  the  prop- 
erty which  is  the  subject  of  this  controversy. 
He  executed  an  absolute  deed  to  his  wife, 
dated  the  28th  May,  1888,  for  the  purpose,  as 
he  alleges,  of  securing  a  loan  of  $2,000,  which, 
however,  she  refused  to  make,  and  he  did  not 
then  deliver  the  deed,  or  have  the  same  re- 
corded. However,  being  desirous  of  settling 
the  property  upon  his  wife,  she  agreed  with 
him,  he  alleges,  that,  if  he  would  deliver  the 
deed  in  question  to  her  without  any  money 
consideration  whatever,  she  would  allpw  him 
to  collect  for  his  own  use  the  rents  and  profits 
daring  his  life.  Belying,  be  says,  upon  this 
agreement,  he  filed  the  deed  for  record  pn  the 
26th  October,  1889,  but,  before  so  doing,  his 
wife  entered  into  a  written  agreement  with 
ihlm,  dated  the  same  day  the  deed  was  re- 


corded, to  lease  the  premises  to  him  during 
bis  life  for  the  nominal  consideration  of  $100. 
The  property  in  dispute  was  purchased  by  the 
plaintiff  for  the  sum  of  $6,000  on  the  5th  Sep 
tember,  1885,  and  is  located  on  the  southeast 
corner  of  Center  and  Henry  streets,  In  Cum- 
berland. Its  rental  value  Is  placed  by  the 
plaintiff  at  $700  per  annum;  The  defendant, 
in  her  answer,  gives  an  account  of  this  trans- 
action which  differs  radically  from  that  given 
by  her  husband.  She  alleges  that  his  purpose 
in  conveying  this  valuable  property  to  her . 
was  to  prevent  trouble  to  himself  arising  out 
of  some  alleged  infringements  of  patent  rights 
in  some  dental  materials  which  he  had  been 
using  in.  the  practice  of  bis  profession  of  den- 
tistry. She  feared,  she  says,  that  he  intend- 
ed by  this  conveyance  to  her  to  defraud  his 
creditors.  She  finally,  however,  consented  to 
take  an  absolute  deed  for  the  property,  worth 
$6,000,  in  consideration  of  a  $1,000  bond  she 
had  given  him  soon  after  their  marriage,  some 
12  or  15  years  before  this  transaction;  and 
in  further  consideration  that  he  had  lived  in 
her  house,  and  had  enjoyed  for  many  years 
the  rents  of  other  property  owned  by  her. 
She  further  alleges  that  this  understanding 
between  herself  and  her  husband  was  fully 
consummated  In  May,  1888,  and  that,  if  the 
deed  was  not  then  recorded,  it  was  a  fraud 
upon  her  rights.  She  also  alleges  In  her  an- 
Bwer  that  the  written  agreement  signed  by 
her,  and  which,  her  husband  alleges,  was  exe- 
cuted In  pursuance  of  her  agreement  to  allow 
him  during  his  life  to  enjoy  the  rents,  was 
procured  through  his  fraud  and  deceit,  or,  if 
not  by  fraud  and  deceit,  then  by  duress.  She 
alleges  that  the  agreement  to  lease  was  signed 
under  duress,  and  in  the  same  breath  she  says 
that  she  signed  it  because  he  told  her  that 
the  paper  was  only  a  power  of  attorney  to 
collect  the  rent  for  her. 

There  was  a  demurrer  filed  to  the  bill  on 
the  ground  that  any  such  agreement  as  is  al- 
leged to  have  been  made  by  the  defendant  Is 
void,  because  she  is  a  married  woman;  but 
the  learned  Judge  below  held  (and  we  en- 
tirely agree  with  him,  and. adopt  his  opinion 
upon  the  demurrer)  that  the  defendant  could 
not  take  the  property  conveyed  to  her  subject 
to  the  alleged  agreement  to  allow  her  hus- 
band to  collect  the  rents  during  his  life,  and 
then  repudiate  her  agreement  as  void,  and 
hold  on  to  the  property.  A  court  of  equity 
will  not  allow  such  a  fraud  to,  be  perpetrat- 
ed. The  learned  Judge  below,  quoting  from 
Crampton  y.  Prince,  83  Ala.  2*6,  3  South.  520, 
said,  "It  is  as  unconscionable  for  a  married 
woman  to  get  the  land  of  anqther  without 
paying  the  purchase  money,  as  for  .one  sui 
juris  to  do  the  same  thing."  The  same  prin- 
ciple, he  said,  is  applicable  to  this  case,  and 
that  "It  woufd  be  as  inequitable  to  permit 
a  married  woman  to  get  property  for  noth- 
ing, with  the  understanding  that  the  grantor 
should  enjoy  it  for  life,  and  then  refuse  to 
carry  that  out  as  it  would  be  for  one  who  Is 
sui  juris."    But,  as  we  hare  said,  we  adopt 
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the  opinion  on  the  demurrer  filed  in  the  court 
below,  fortified  as  it  Is  by  sound  reasoning 
and  abundant  authority.  The  controlling 
question,  therefore,  that  we  have  to  consider, 
is  one  of  fact;  and  it  is  whether  the  agree- 
ment between  the  plaintiff  and  defendant  was 
made  at  the  time,  and  for  the  considerations, 
alleged  by  the  former.  If,  as  he  alleges,  the 
deed  was  delivered  to  her  upon  the  clear  and 
express  understanding  that  he  was  to  enjoy 
the  rents  during  his  life,  she  will  not  be  al- 
lowed to  set  up  her  title  under  the  absolute 
deed  to  defeat  her  husband's  claims.  This 
question  must  be  solved  mainly  upon  the 
testimony  of  two  witnesses,— the  plaintiff  and 
defendant 

The  contention  of  the  plaintiff  would  seem, 
under  the  circumstances  of  this  case,  to  be 
certainly  the  more  reasonable.  The  defendant 
had,  as  she  terms  them,  certain  "invested  In- 
vestments" In  real  estate  In  Cumberland,  and 
she  also  had  some  Investments  in  bonds.  In 
answer  to  the  question  as  to  the  amount  of  In- 
come, outside  of  the  property  here  In  dispute, 
she  said  it  amounted  to  about  $700,  subject  to 
deductions  for  taxes,  etc.  The  plaintiff  owned 
little,  except  the  Henry  street  property  here  In- 
volved, having"  previously  given  his  wife  almost 
everything  else  he  had.  He  says  that,  wish- 
ing to  settle  this  property,  also,  upon  her,  and 
having  confidence  In  her,  he  made  to  her  an 
absolute  deed,  or,  rather,  delivered,  by  record- 
ing, the  one  he  had  prepared  for  the  purpose 
of  securing  a  loan  from  her  of  $2,000,  which 
loan,  as  we  have  seen,  she  finally  refused  to 
make.  It  would  seem  very  remarkable  that 
he  should  not,  under  these  circumstances,  have 
had  the  prudence  and  foresight  to  secure  for 
himself,  during  life,  the  enjoyment  of  the  In- 
come from  this  property;  being  all  that  he  had. 
And  this  is  exactly  what  he  says  he  Intended  to 
do,  and  did,  by  means  of  the  alleged  agree- 
ment His  statement  Is  clear,  consistent,  and 
convincing.  We  will  let  him  speak  for  him- 
self. He  says:  "On  or  about  the  28th  October, 
1888,  I  wanted  money  to  manufacture  and  ad- 
vertise dental  specialties,  some  of  which  I 
invented  myself.  I  told  my  wife,  if  she  would 
loan  me  $2,000,  I  would  make  her  a  deed,  as 
security,  to  my  Center-Henry  street  property. 
She  said,  'If  you  do  that  I  will  loan  you  the 
$2,000.'  Then  I  made  the  deed.  I  took  It  to 
her,  and  she  said:  'I  won't  let  you  have  this 
$2,000.  I  do  not  want  your  property.' "  The 
defendant  having  refused  to  loan  the  money, 
the  plaintiff,  of  course,  did  not  deliver  to  her 
the  deed  which  he  had  prepared.  He  says:  "I 
declined  to  deliver  the  deed,  or  have  It  recorded. 
I  placed  It  in  my  safe,  and  it  laid  there  nearly 
a  year,  when  my  wife  said  to  me:  'If  you  will 
have  that  deed  recorded  without  the  payment 
of  the  $2,000,  I  will  sign  any  paper  you  bring 
me,  giving  you  a  life  Interest;  you  to  collect 
the  rents  during  your  life.'  I  accepted  this 
proposition,  and  had  the  deed  recorded.  On 
the  same  day  I  prepared  a  memorandum  for  a 
lease.  This  memorandum,"  he  says,  "was 
signed  the  same  day  (October  26th),  before  the 


deed  was  recorded."  It  Is  a  brief  and  Imper- 
fectly drawn  agreement  for  a  lease,  by  which 
the  defendant  agrees  to  lease  to  the  plaintiff 
for  life  this  valuable  property,  producing  $700 
per  amnion,  for  the  nominal  sum  of  $100.  Sub- 
sequent to  this  transaction  the  plaintiff  im- 
proved the  property  to  the  extent  'of  $1,200, 
and  continued  to  collect  and  enjoy  the  rents, 
from  October,  1889,  until  July,  1895,  when  the 
plaintiff  and  defendant  separated,  and  the 
latter  notified  the  tenants  that  they  should  pay 
the  rents  to  her.  She  has  been  collecting  them 
ever  since.  It  also  appears  from  the  plain- 
tiff's testimony  that  he  had  expended  $2,600  In 
improvements  placed  on  certain  vacant  lots. 
The  defendant  contradicts  flatly  this  account 
of  the  transaction.  She  says  that,  while  sitting 
In  her  room  one  day,  the  plaintiff  came  in  with 
a  deed  for  the  Henry  street  property;  that  he 
was  afraid  of  being  sued  for  crown  and  bridge 
work  Infringement  or  vulcanite  rubber;  that 
he  did  not  care  to  have  any  property  in  his 
name,  but  that  he  wished  to  be  agent  -She 
called  his  attention  to  the  consideration  of  $2,- 
000,  and  told  him  she  could  not  possibly  pay  It, 
and  would  not  If  she  could.  To  which  he  re- 
plied, "You  have  already  given  me  $1,000, 
which  bore  me  $70  for  many  years,"  which, 
with  other  sums  she  had  advanced,  would 
make  the  amount  named  in  the  deed.  She 
then  told  him  that  she  was  afraid  he  was 
about  to  defraud  his  creditors,  but  he  denied 
it  After  making  other  objections,  and  re- 
quiring him  to  destroy  a  power  of  attorney 
she  had  given  him  to  collect  the  rents  of  her 
property  In  Cumberland,  she-  says  that  she 
finally  agreed  to  accept  her  husband's  deed. 
He  said  that  he  would  have  the  deed  recorded, 
and,  although  he  never  brought  the  deed  to  her, 
she  thought  that  It  was  all  right,  as  she  knew 
that  it  made  no  great  difference,  as  it  had  been 
recorded,  and  would  be  quite  sufficient,  at  any 
tlme,  to  prove  her  ownership.  In  regard  to  the 
execution  of  the  agreement  to  lease,  she  says: 
"Some  months  after  (I  think,  probably,  a  year 
after  his  having  given  me  the  deed  for  the 
corner),  he  came  to  me,  and  represented  that 
he  was  having  a  great  deal  of'  trouble  with 
different  tenants,  to  distrain  them  when  they 
were  delinquent  in  their  rents,  etc  He  said 
that  he  bad  no  power  to  properly  look  after 
these  things,  unless  he  had  a  properly  drawn 
up  paper  for  agency.  I  said:  'Are # you  sure . 
that  Is  all  you  want?'  He  said:  *Why,  cer- 
tainly. Haven't  you  already  previously  given 
me  such  papers,  to  manage  your  affairs;  and 
why  not  this,  as  I  am  looking  after  your  and 
the  children's  Interests,  and  you  are  away  from 
home  a  good  deal,  and  when  away  I  can  do 
nothing  with  them?'  I  at  that  time  thought 
very  little  about  business,  or  the  proper  pur- 
port of  any  kind  of  business  papers.  He  had 
one  in  his  hand,— the  one  shown,  I  think,— and 
said  that  he  had  taken  it  out  of  a  book  that  he 
had  in  his  office,  and  that  it  only  constituted 
him  a  manager  for  me  for  this  property.  He 
wished  me  to  sign  it.  I  had  my  little  daugh- 
ter on  my  lap  at  the  time,  away  from  any' 
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light;  so,  asked  him  to  read  it  for  me,  not 
thinking  but  what  he  would  do  it  in  a  proper 
manner.  He  suppressed,  to  the  best  of  my 
knowledge  and  remembrance,  the  beginning  of 
it,  the  lease,  or  adding  it  on  afterwards,  be- 
cause I  knew  nothing  about  it  purporting  to  be 
a  lease,  and  supposed  it  to  be  similar  to  the 
paper  I  formerly  burned,  on  the  Center  street 
property.  Even  then,- believing  as  I  did,  ob- 
jected to  tie  myself  up  In  any  way;  but  as 
things  at  our  house  were  extremely  unhappy  at 
that  time,  and  wishing,  at  almost  any  price,  fori 
peace  and  harmony,  I  finally  reluctantly  signed 
my  name.  My  small  son  James  being  In  the  room 
with  me,  his  father,  told  him  to  write  his  name, 
also."  She  was  then  asked  by  her  counsel  If 
any  other  inducements  or  motives  Influenced 
her  in  signing  this  paper.  Her  reply  was  that 
she  had  answered  that  question  In  the  affirma- 
tive. She  was  then  asked  if  the  plaintiff  had 
ever  tried  to  compel  her  to  sign  such  a  paper, 
and,  If  so,  how.  She  replied:  "I  think  I  have 
answered  that  question,  also."  And  finally  she 
was  asked  whether  the  plaintiff  had  ever 
threatened  her  in  any  way  with  reference  to 
the  property  in  question,  and  she  said:  "About 
the  time  I  refer  to,  he  began  repeatedly  to  so- 
licit me,  in  the  most  urgent  manner,  to  sign 
such  a  paper.  I,  fearing  to  make  him  angry, 
from  time  to  time  put  it  off,  without  definitely 
saying  that  I.  would  never  give  it  to  him;  but 
always  thinking,  of  course,  that  he  simply  re- 
ferred to  my  making  him  my  agent,  as  I  had 
previously  done.  At  last  I  was  so  unhappy 
that  I  determined  to  try  what  obliging  him  In 
this,  as  In  many  other  ways,  would  do  for  me." 
On  cross-examination  she  admitted  that  the 
plaintiff  had  never  been  threatened  with  suits 
for  infringements,  so  far  as  she  had  heard,  and 
denied  that  she  had  any  knowledge  that,  he 
intended  to  defraud  his  creditors.  She  sus- 
pected it.  But  there  is  no  proof  whatever  be- 
fore us  that  the  plaintiff  was  guilty  of  any  such 
conduct  The  charge,  or,  more  properly  speak- 
ing, the  suggestion  (for  she  denies  having 
made  the  charge),  rests  upon  the  unsupported 
suspicions  of  his  wife.  There  Is  one  other  wit- 
ness (Dr.  J.  Jones  Wilson)  whose  testimony 
rather  tends  to  confirm  that  of  the  plaintiff. 
He  called  to  see  the  defendant  just  after  the 
separation,  In  January,  1896,  and  tried  to  ef- 
fect a  reconciliation.  But  he  soon  found  that 
to  be  impossible,  and  suggested  an  equitable  di- 
vision of  the  property  of  the  plaintiff  and  de- 
fendant He  suggested  that  the  plaintiff  ought 
to  relinquish  any  right  he  might  have  to  the 
buildings  he  had  erected  and  paid  for  on  her 
lots,  and  that  she  ought  to  deed  the  property  on 
Henry  street  back  to  him.  She  replied  that 
this  suggestion  would  be  all  right,  but  for  the 
fact  that  the  plaintiff  might  get  a  divorce  from 
her,  and  marry  another  woman,  and  have  chil- 
dren, who  would  get  the  Henry  street  property 
If  she  deeded  it  back  to  him,  and  that  she  In- 
tended to  keep  It  for  her  children.  She  said 
that  she  would  never  molest  him  in  any  way 
about  the  property  during  his  life,  and  that  he 
could  have  the  rents  as  long  as  he  lived.  •  This 


witness  subsequently  had  a  conversation  with 
the  defendant,  in  which  he  expressed  surprise 
that  she  claimed  the  rents.  Her  reply  was,  "1 
have  changed  my  mind."  Of  course,  most  of 
this  testimony  was  contradicted  by  the  defend- 
ant We  have  thus,  at  considerable  length, 
given  the  testimony  of  the  only  witnesses  who 
have  said  anything  relating  in  any  way  to  the 
transactions  which  have  resulted  to  this 
unfortunate  controversy.  We  would  gladly 
avoid,  If  we  could,  the  necessity  of  commenting 
upon  the  case  thus  presented.  But  it  is  our 
duty  not  only  to  determine,  on  the  evidence, 
on  which  side  lie  right  and  justice  and  truth, 
but  also  to  give  our  reasons  for  our  conclusions, 
which  we  will  proceed  to  do  as  briefly  as  possi- 
ble: 

In  the  first  place,  It  is,  of  course,  conceded 
that  the  deed  In  question  was  recorded  on  the 
26th  October,  1889;  although  dated  May  28, 
1888.  Now,  It  is  a  most  significant  fact  that 
the  Informal  agreement  by  which  the  defend- 
ant agreed  to  lease  the  property  to  her  hus- 
band for  life,  for  $100,  hears  the  same  date 
the  deed  was  recorded.  And  that  it  was  exe- 
cuted on  that  day  there  appears  to  be  no  doubt. 
The  plaintiff  so  swears,  and  he  Is  not  contra- 
dicted, except  by  the  defendant,  who  says  that 
she  never  knowingly  at  any  time  signed  any 
such  paper.  But  there  Is  nothing  In  her  tes- 
timony to  disprove  the  fact  that  a  paper  was 
signed  by  her  about  that  time.  It  follows 
that  if  the  deed  was  not  recorded  until  26th  Oc- 
tober, 1888,  the  plaintiff  had  up  to  that  time 
a  clear,  fee-simple  title  to  the  property;  his 
deed  to  her  being  In  his  own  possession,  and 
never  having  been  delivered  to  the  grantee.  If 
this  be  so,  does  it  not  seem  very  Improbable  that 
the  plaintiff  would  have  resorted  to  fraud  and 
duress,  or  either,  to  induce  the  defendant  to 
sign  the  agreement,  which  only  gave  him  a 
leasehold  interest  for  life?  He  was  the  owner 
of  the  property  in  fee,  and  no  amount  of  fraud 
or  duress  could  enlarge  his  Interest  The 
plaintiff  swears  that  the  agreement  was  signed 
before  the  deed  was  recorded  (that  Is,  while 
the  title  was  still  in  him),  and  the  body  of  the 
agreement  would  seem  to  confirm  this  state- 
ment; for  If  the  deed  which  was  dated  May, 
1888,  had  been  delivered,  and  was  complete, 
that  deed  would  have  been  referred  .to  In  the 
agreement,  but  it  is  not  mentioned,  either  by 
way  of  recital  or  otherwise,  but  the  property 
Is  therein  described  as  the  property  corner  Cen- 
ter and  Henry  streets,  being  the  same  which 
was  conveyed  to  the  plaintiff  by  Wilson  and 
wife  by  deed  dated  and  duly  recorded,  etc.  It 
was  the  plaintiff's  property,  and.  was  so  de- 
scribed. But  it  was  suggested  that  the  fact 
that  the  deed  was  recorded  so  early  as  9:20  a. 
m.  throws  some  doubt  upon  bis  statement  that 
he  prepared  the  agreement  the  same  day,  and 
before  the  deed  was  recorded. .  But  as  we 
have  already  said,  the  paper 'is  imperfect  and 
short,  and-  could  have  been  prepared  in  a  few 
minutes,  even  by  a  layman,  and  doubtless  was 
intended  only  for  temporary  use;'  the-  inten- 
tion being  to  prepare,  later,  a  mote  formal  one. 
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That  this  was  the  purpose  of  the  plaintiff  ap- 
pears from  his  testimony.  He  says:  'It  was 
only  intended  to  be  for  a  short  while,  and  I 
desired  to  have  something  to  show  I  had  a 
life  interest  In  the  property,  In  case  of  accident 
or  death."  And  he  also  said  that  he  never 
thought  the  agreement  was  worthless,  but 
that  be  thought  It  was  genuine,  and  she  was 
afterwards  to  give  him  a  lease  that  would  be 
legal.  This  testimony  explains  what  would 
otherwise  be,  to  say  the  least,  difficult  to  under- 
stand,—why  the  plaintiff  would  have  accepted 
an  unacknowledged  and 'unrecorded  agreement 
to  lease  the  property  to  him  for  life,  If  It  was 
the  consideration  upon  which  the  deed  was  de- 
livered. Experience  teaches  us,  however,  that 
much  greater  risks  are  taken  In  much  larger 
transactions,  even  between  strangers.  But, 
after  all,  the  defendant  had  In  his  hands,  when 
the  agreement  was  executed  and  delivered, 
what  he  called  "evidence"  which  will  afford 
him  ample  protection  in  a  court  of  equity,  un- 
less he  was,  as  charged  by  his  wife,  guilty  of 
fraud  and  duress  In  procuring  it.  While  It 
may  be  difficult  to  explain  some  of  the  trans- 
actions between  the  plaintiff  and  defendant,  yet 
we  cannot  be  expected  to  hold,  without  proof 
of  any  sufficient  motive  on  his  part,  that  he 
would  perpetrate  a  fraud  on  his  wife,  to  de- 
prive himself  of  a  fee-simple  Interest  In  his 
property,  In  order  to  vest  it  In  her,  and  get  for 
himself  only  a  life  interest  She,  and  she 
alone,  has  suggested— without  any  evidence  to 
justify  it,  so  far  as  we  have  been  able  to  as- 
certain—that he  wanted  to  convey  the  prop- 
erty to  her  to  defraud  his  creditors.  If  there 
are  any  creditors,  none  appear  to  have  been 
found.  Ft  is  true,  the  defendant  says  that  the 
plaintiff  had  been  sued  before'  a  magistrate  by 
some  one;  but  It  is  incredible  that  he  would 
convey  away  property  worth  $6,000  to  evade 
the  payment  of  a  possible  claim  less  than 
$100.  Nor  do  we  think  it  probable  that  a 
woman  of  such  Intelligence  and  knowledge  of 
ousinesB  (especially  when,  as  she  says,  she  sus- 
pected that  her  husband  was  trying  to  get  some- 
thing more  than  a  mere  power  of  attorney) 
would  have  signed  that  paper  without  reading 
it  carefully.  Forbearing  to  further  comment 
upon  the  testimony,  we  are  forced  to  the  con- 
clusion, upon  all  the  evidence  in  the  cause,  that 
the  agreement  of  the  defendant  to  allow  'the 
plaintiff  to  enjoy  during  life  the'  rents  of  his 
property  was  the  real  consideration  of  his  deed 
convey ihg  the  property  to  her,  and  that  he  Is 
entitled  to  the  relief  prayed.  None  of  the  ex- 
ceptions to  testimony  have  been  relied  upon  In 
this  court;  and  we  will  not,  therefore,  discuss 
them.  Decree  reversed  and  cause  remanded. 
Each  side  to  pay  Its  own  costs. 


(91  He.  61).        . 

.  (30TB  v.. BATES  MFG.  00. 
(Supreme  Judicial  Court  of  Maine.    Dec..  10, 
1S970  .    , 

.      MiSTSB  4KB  SBHVAJ»'F~rWA<jaS— FoRr.SITUKR. 

.  1.  It  is  provided  by.  the-statnte  of.  thl»  state 
that  employers  engaged   in  manufacturing  or 


mechanical  business  may  contract  with  their 
employee  that  a  week's  notice  of  intention  to 
quit  work  shall  be  given.    In  such  ease  the  em- 

Sloyer  is  required  to  give  notice  of  intention  to 
ischarge  the  employe,  and,  on  failure,  shall 
pay  to  such  employs  a  sum  equal  to  one  week's 
wageB. 

2.  In  this  case  the  defendant  claimed  that  the 
plaintiff  quit  -work  without  giving  and  working 
the  week's  notice,  and  retained  one  week's 
wages.  The  plaintiff  claimed  that  he  was  dis- 
charged without  notice,  and  that  he  was  entitled 
to  recover  the  week's  wages  due,  and  another 
sum  equivalent  to  a  weekrs  wages  as  a  forfei- 
ture of  defendant. 

Held,  that  the  facts  of  the  case  do  not  sup- 
port the  claim  of  forfeiture  by  either  party,  and 
that  the  plaintiff  is  entitled  to  recover  the 
amount  due  him  when  he  quit  work,  for  labor 
before  then  performed. 
(Official.) 

Report  from  supreme  Judicial  court,  Andros- 
coggin county. 

This  was  an  action  brought  by  Pierre  Cote 
against  the  Bates  Manufacturing  Company 
under  St.  1887,  c.  139,  §  4,  as  follows: 

"It  shall  be  lawful  for  any  person,  firm  or 
corporation  engaged  to  any  manufacturing  or 
mechanical  business,  to  contract  with  adult  or 
minor  employes  to  give  one  week's  notice  of 
intention  on  such  employe's  part,  to  quit  such 
employment  under-  a  penalty  of  forfeiture  of 
one  week's  wages.  In  such  case,  the  employ- 
er shall  be  required  to  give  a  like  notice  of  In- 
tention to  discharge  the  employe;  and  on  fail- 
ure, shall  pay  to  such  employe  a  sum  equal 
to  one  week's  wages.  No  such  forfeiture  shall 
be  enforced  when  the  leaving  or  discharge  of 
the  employ^  is  for  a  reasonable  cause.  Pro- 
vided, however,  the  enforcement  of  the  penalty 
aforesaid  shall  not  prevent  either  party  from 
recovering  damages  for  a  breach  of  the  con- 
tract of  hire." 

The  action  was  to  irecover  ?7.14,  wages  due 
the  plaintiff  from  the  defendant,  and  a  like 
amount,  $7.14,  equivalent  to  one  week's  wages, 
as  a  forfeiture  under  the  above  statute. 

Judgment  on  report  for  plaintiff. 

M.  Ii.  Llzotte,  for  plaintiff.  W.  BL  White 
and  S.  M.  Carter,  for  defendant 

STROTJT,  J.  Plaintiff  was  a  weaver  in  de- 
fendant's mill,  receiving  50  cents  per  cut. 
His  contract,  Which  was  In  writing,  provided 
that  he  should  give  one  week's  notice  of  his 
Intention  to  quit,  and  work  that  week,  and 
that,  If  he  quit  without  giving  and  Working 
such  notice, '  he  should  forfeit  one  .week's  wa- 
ges. The  statute  Imposes  a  like'rorfeiture  by 
a  corporatlpn  for  the  discharge  of  Its  laborer, 
without  one  week's  notice  of  its  Intention. 
On  Saturday,  May  16,  1896, '  defendant  owed 
plaintiff  for  two  weeks'  work,  amounting  to 
$14.'28.  On  May  11th  defendant  gave  notice 
6t  a  redaction  in  pay  of  weavers  to  48  cents 
per  cut,  to  take  effect  on  Monday,  May  18th. 
Plaintiff  says  he  first  knew  of  this  on  May 
'  16th.  On  Monday,. May  18th,  plaintiff  went 
Into  the  mill,:  but  did  not  start  his  loom,  and 
hej  with  others,  refused  to  work  at  the  reduced 
rate,  and  left.  He  says  he  was  willing  to 
work  his  notice  at  the  old  price,  but  under- 
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stood  that,  If  he  worked  longer,  he  would  only 
be  paid  at  the  reduced  rate.  He  waa  not  told 
that  If  he  gave  notice,  and  worked  the  week, 
he  would  receive  the  old  price.  He  went  back 
on  the  following  Wednesday,  and  worked  one 
week,  for  which  he  was  paid  at  the  rate  of 
48  cents  per  cut,  and  was  also  paid  $7.14,  for 
one  week's  work  previously  done,  the  company 
retaining  an  equal  amount  as  forfeited,  on  the 
ground  that  he  left  without  giving  the  requir- 
ed notice. 

This  action  la  brought  to  recover  the  amount 
withheld,  and  also  a  like  amount  as  forfeiture 
under  the  statute,  for  discharging  him  with- 
out notice.  The  case  falls  to  show  legal 
ground  for  recovery  of  forfeiture,  as  defendant 
did  not  attempt  to  discharge  plaintiff. 

As  to  the  week's  unpaid  wages,  whatever 
might  have  been  the  legal  right  of  plaintiff  to 
recover  at  the  old  rate,  if  he  had  given  notice 
on  the  18th  and  worked  his  week,  the  plaintiff 
had  good  reason  to  suppose  that  he  would  not 
be  so  paid,  and  was  therefore  Justified  in  leav- 
ing. If  defendant  Intended  to  pay  60  cents 
per  cut,  for  the  time  of  the  week's  notice,  It 
could  very  easily  have  so  informed  the  plain- 
tiff. But  falling  in  this,  and  the  reply  of  the 
superintendent  to  a  remonstrance  of  the  weav- 
ers, that  the  old  price  would  not  be  restored, 
fairly  gave  the  weavers  to  understand  that 
only  48  cents  per  cut  would  be  paid  after  May 
18th.  Acting  npon  this  inference,  warranted 
by  all  the  circumstances,  the  plaintiff  waa 
justified  in  leaving,  and  incurred  no  forfeiture 
thereby. 

He  Is  entitled  to  recover  the  week's  wages 
withheld. 

Judgment  for  plaintiff  for  $7.14,  and  interest 
from  date  of  writ 


<91  Me.  MS) 

INHABITANTS  OF  WOODSTOCK  v.  IN- 
HABITANTS  OF  CANTON. 

(Supreme  Judicial  Court  of  Maine.    Dee.  11, 
1807.) 

DlREOTINO  VBBD1CT — SeTTXSMEXT  OF  pAUFEH. 

1.  Where,  in  the  trial  of  a  cause,  after  the 

Plaintiff  has  introduced  his  testimony  the  de- 
endant  does  not  contradict  it  in  any  material 
point,  and  the  evidence  will  not  authorize  a 
verdict  for  the  defendant,  keld,  in  such  case, 
the  presiding  justice  may  order  a  verdict. 

2.  In  this  case  it  clearly  appears  from  the  tes- 
timony introduced  by  the  plaintiff,  which  was 
not  contradicted  in  any  material  point,  that 
the  pauper  had  gained  a  settlement  in  the  de- 
fendant town  by  five  years'  continuous  residence 
therein.  Held,  that  the  evidence  would  not  au- 
thorize a  verdict  for  the  defendant,  and  excep- 
tions will  not  lie  to  the  order  of  the  court  in  di- 
recting a  verdict  to  be  returned  In  favor  of  the 
plaintiff. 

(Official.) 

Exceptions  from  supreme  Judicial  court, 
Oxford  county. 

Action  by  the  Inhabitants,  of  Woodstock 
against  the  Inhabitants  of  Oanton.  Defend- 
ant excepts  to  the  direction  of  a  verdict  for 
plaintiff.    Exceptions  overruled. 


H.  O.  Davis  and  J.  S.  Wright,  for  plaintiff. 
J.  P.  Swasey,  for  defendant. 

STROUT,  J.  Exceptions  to  a  direction  by 
the  presiding  judge  to  the  jury  to  return  a 
verdict  for  the  plaintiff. 

The  only  question  In  controversy  was 
whether  the  pauper,  George  W.  Howe,  had 
acquired  a  settlement  in  Canton  by  five 
years'  continuous  residence  therein  without 
receiving  pauper  supplies.  It  was  admitted 
that  -Howe,  prior  to  March,  1883,  had  his 
settlement  in  plaintiff  town.  He  was  mar- 
ried, on  September  30,  1862,  while  living  at 
Mechanic  Falls,  and  resided  there  with  his 
wife  for  about  four  months  after  the  mar- 
riage. Differences  arose  between  them,  and 
she  left  him  and  went  to  her  father's,  in 
West  Minot,  taking  with  her  all  her  goods. 
Both  Howe  and  his  wife  testify  that  the 
separation  was  believed  by  each  to  be  final. 
Howe  says  that,  within  two  or  three  days 
after  his  wife  left  him,  he  gave  up.  his  house, 
disposed  of  what  little  furniture  he  had,  ex- 
cept a  chamber  set  and  a  few  chairs,  which 
he  stored  In  Woodstock,  but  not  in  the  bouse 
he  had  occupied,  gave  up  bis  job,  and  left 
Mechanic  Falls  "for  good,"  and  went  to  Can- 
ton about  March  1,  1883,  tat  response  to  a  re- 
quest from  Mr.  Hayford  to  work  upon  the 
railroad  as  a  brakeman,  and  occasionally  as 
fireman.  He  Immediately  obtained  employ- 
ment on  the  railroad,  and  retained  that  em- 
ployment continuously  till  the  middle  of 
May,  1888;  actually  living  and  making  his 
home  in  Oanton.  He  says  that  when  he 
went  to  Canton  he  intended  to  remain,  if  he 
got  work.  He  had  no  Intention  of  returning 
to  Woodstock.  He  intended  to  remain  an 
indefinite  period  of  time,  if  he  had  employ- 
ment Obtaining  employment  in  Canton,  and 
in  fact  remaining  there  for  more  than  five 
consecutive  years,  with  no  intention  of  re- 
moving therefrom,  constituted  a  residence, 
within  the  meaning  of  the  statute,  and  con- 
ferred a  pauper  settlement  in  that  town. 
Warren  v.  Thomaston,  43  Me.  421. 

For  nearly  two  years  after  .  George  W. 
Howe  went  to  Canton,  his  wife  was  living  In 
another,  town.  Then  she  returned  to  him,  in 
Canton,  and  lived  with  him  there  till  they 
removed,  In  'May,  1888.  While  the  wife  was 
living  apart,  her  husband  contributed  noth- 
ing to  her  support,  and  made  no  provision  for 
her.  She  had  deserted  him,  as  both  believed, 
permanently.  He  made  his  home  in  Canton. 
He  had  the  right  to  determine  his  place  of 
residence.  His  wife  could  not  change  It, 
against  his.  will,  by  living  apart  from  him 
In  another  town.  City  of  Bangor  v.  Inhabi- 
tants of  Frankfort,  85  Me.  128,  26  Atl.  1088; 
Richmond  v.  Vassalboro,  5  Me.  396. 

The  residence  of  the  wife  is  evidence  of 
the  domicile  -of  the  husband,  but,  if  she  has 
abandoned  him,  he  may  establish  his  domi- 
cile elsewhere.  Burlington  v.  Swanvllle,  34 
Me.  86. 

Upon   the  testimony   introduced    by   the 
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plaintiff,  which  was  not  contradicted  in  any 
material  point,  it  clearly  appeared  that  the 
pauper  had  gained  a  settlement  in  defendant 
town  by  continuous  residence  therein  from 
March,  1883,  to  May,  1888,  making  that  his 
home.  The  evidence  would  not  authorize  a 
Terdlct  for  defendant.  In  such  case  the  pre- 
siding judge  may  order  a  verdict.  This  court 
said  In  Heath  v.  Jaquith,  68  Me.  438,  'It 
would  be  bat  an  Idle  ceremony  to  submit  the 
case  to  the  jury  by  instructions  authorizing 
them  to  find  for  a  party,  when  he  has  intro- 
duced no  evidence  which  would  authorize  it, 
and  when,  if  they  find  a  verdict  in  his  favor, 
it  would  be  the  duty  of  the  court  to  set  it 
aside  because  there  was  no  evidence  suffi- 
cient to  support  it" 
Exceptions  overruled. 


(91  Me.  TO) 

STEVENS  v.  THATCHER  et  al. 

(Supreme  Judicial  Court  of  Maine.    Dec.  13, 

1897.) 

Indians— Treaties— Ripabiax    Rights—  Attach- 
ment. 

1.  T%e  incorporation  of  territory  within  the 
boundaries  of  the  state  into  a  town,  county,  or 
other  political  division  is  a  purely  political  act; 
and  such  power  of  incorporation  by  the  state  is 
unaffected  by  any  stipulations  in  the  Indian 
treaties  between  Massachusetts  and  the  Penob- 
scot Indians  of  June  29,  1818,  and  between 
Maine  and  the  same  Indians,  August  17,  1820. 

2.  White  Squaw  Island,  in  the  Penobscot  riv- 
er, above  Old  Town,  lies  west  of  the  center  line 
of  the  river  at  ordinary  pitch  of  water.  It  is 
therefore  within  the  territorial  limits  of  the  ri- 
parian town  of  Argyle,  on  the  west  side  of  the 
river. 

3.  Held,  that  a  certificate  of  attachment  of 
bulky  personal  property  attached  upon  White 
Sqnaw  Island  should  be  filed  in  Argyle,  and 
not  in  Greenbush,  the  oldest  adjoining  town. 

vOfficiaL) 

Agreed  statement  from  supreme  judicial 
court,  Penobscot  county. 

Action  by  Joseph  A.  Stevens  against  Ben- 
jamin B.  Thatcher  and  another  on  an  agreed 
statement  of  facts.    Plaintiff  nonsuited. 

This  action  was  trover  for  a  certain  lot  of 
peeled  hemlock  logs.  Plaintiff,  as  a  deputy 
sheriff  of  Penobscot  county,  on  the  6th  day 
of  July,  1896,  attached  the  logs  upon  a  writ, 
Augustus  B.  Clifford  against  Joseph  E.  Clif- 
ford, requiring  him  to  make  the  attachment 
to  secure  and  enforce  the  labor  lien  of  said 
Augustus  B.  Clifford.  All  of  the  logs,  when 
attached,  were  In  two  rafts  on  the  east  shore 
of  White  Squaw  Island,  and  between  said 
Island  and  the  center  line  of  Penobscot  river 
at  ordinary  pitch  of  water,  at  or  near  the 
place  as  shown  on  a  plan. 

Within  five  days  after  the  attachment,  the 
officer  duly  filed  a  copy  of  his  return  thereof 
In  the  office  of  the  town  clerk  of  the  town 
of  Greenbush,  where  it  was  duly  recorded. 

No  copy  of  his  return  was  filed  or  recorded 
in  the  town  of  Argyle,  and  no  keeper  was 
put  on  the  logs. 

The  writ  was  in  due  form  to  enforce  a  log- 


Hen  claim,  and  was  duly  entered  at  the  re- 
turn term  thereof  In  the  Bangor  municipal 
court,  where  said  writ  was  returnable. 
While  the  action  was  pending  in  said  court, 
and  after  10  days  from  the  date  of  said  at- 
tachment, and  before  rendition  of  judgment 
against  the  logs,  they  were  purchased  of  one 
I.  W.  Bussell,  who  claimed  to  be  the  owner 
of  them,  by  the  defendants,  who  had  no 
knowledge  of  the  attachment,  and  were  tak- 
en Into  possession  by  the  defendants. 

The  Penobscot  river  flows  on  both  sides  of 
said  White  Squaw  Island. 

The  locality  where  said  logs  were  when 
attached,  and  the  distances  from  the  Green- 
bush shore  to  the  center  line  of  "said  river, 
thence  to  and  across  said  island  and  from 
said  Island  to  Argyle  shore,  are  shown  by  a 
plan  in  the  case. 

Said  White  Squaw  Island  is  one  of  the  is- 
lands in  Penobscot  river  above  Old  Town, 
belonging  to  the  Penobscot  tribe  of  Indians, 
and  the  shore  Is  leased  by  the  agent  of  said 
tribe  to  the  Penobscot  Lumbering  Associa- 
tion, and  was  so  leased  at  date  of  said  at- 
tachment. 

It  was  agreed  that  in  determining  the  ques- 
tion of  the  validity  of  filing  and  recording 
the  attachment  In  Greenbush  the  acts  In- 
corporating said  Greenbush  and  Argyle,  and 
all  the  treaties  with  said  Indians,  the  state 
plan  of  said  Island,  recorded  In  Penobscot 
registry  of  deeds,  may  be  used  as  evidence 
for  the  consideration  of  the  court. 

If  the  court  should  find  the  attachment  as 
made  and  recorded  In  said  Greenbush  Is 
valid,. the  defendants  were  to  be  defaulted, 
otherwise  plaintiff  to  be  nonsuited. 

W.  C.  Clark,  for  plaintiff.  J.  P.  Gould,  for 
defendants. 

EMERY,  J.  White  Squaw  Island  In  the 
Penobscot  river  above  Old  Town  Is  said,  In 
the  statement  of  facts,  to  lie  west  of  the 
center  line  of  the  river  at  ordinary  pitch  of 
water.  It  Is  therefore  admitted  by  the  plain- 
tiff to  be  within  the  territorial  limits  of  the 
riparian  town  of  Argyle  on  the  west  side 
of  the  river,  unless  It  has  been  reserved  or 
excluded  from  the  act  of  incorporation  of  the 
town  of  Argyle  by  virtue  of  some  prior  In- 
dian treaty. 

The  only  Indian  treaties  cited  by  the  plain- 
tiff are  that  between  Massachusetts  and  the 
Penobscot  Indians,  June  29,  1818,  and  that 
between  Maine  and  the  same  Indians,  Au- 
gust 17,  1820,  both  of  which  are  printed  in 
Acts  &  Resolves  1843,  p.  253  et  seq.  In  these 
treaties  it  was  stipulated  that  the  Penobscot 
tribe  of  Indians  "should  have,  enjoy  and  Im- 
prove *  *  *  all  the  islands  In  the  Penob- 
scot river  above  Old  Town."  The  plaintiff 
contends  that  this  stipulation  debarred  the 
legislature  from  afterwards  including  any 
of  these  islands  (Including  White  Squaw 
Island)  within  any  incorporated  town.  This 
contention  cannot  be  sustained.  i 
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The  treaties  cited  cannot:  be  held  to  nave 
exempted  the  Penobscot  Indians  or  their 
lands  from  the  political  Jurisdiction  and  pow- 
er of  the  state.  Notwithstanding  any  treat- 
ies with  Indians  upon  the  territory  of  Maine/ 
the  political  Jurisdiction  of  the  state  includes 
every  person  and  every  acre  of  land  within 
Its  boundaries.  State  v.  Newell,  84  Me.  465, 
34  Atl.  943.  The  incorporation  of  any  terri- 
tory within  those  boundaries  Into  a  town, 
county,  or  other  political  division  Is  a  purely 
political  act, -and  such  power  of  incorpora- 
tion is  unaffected  by  any  stipulations  in  the 
treaties  cited. 

Those  treaties  secured  property  rights  in 
White  Squaw  Island  to  the  Penobscot  Indi- 
ans, but  the  incorporation  of  the  territory  of 
the  island  with  other  territory  into  a  town 
does  not  deprive  the  Indians,  or  any  other 
owners  of  lands  within  those  limits,  of  any 
property  rights.  The  Indians  can  "have,  en- 
Joy  and  improve"  their  island,  notwithstand- 
ing its  inclusion  within  the  limits  orArgyle. 

It  follows  that  the  certificate  of  attachment 
of  bulky  personal  property  attached  upon 
White  Squaw  Island  should  have-  been  filed 
in  Argyle,  Instead  of  Greenbush,  the  oldest 
adjoining  town.  This  not  having  been  done, 
the  plaintiff  acquired  no  title  or  right' against 
the  defendants,  the  purchasers  of  the  logs. 

Plaintiff  nonsuit 

(»1  Me.  14) 

ROGERS  v.  HAYDBN. 

(Supreme  Judicial  Court  of   Maine.     Nov.  5, 

1807.) 

CONTRACT— USAOB— Rb  ASON  ABL1NK8S  —  OONSTKUO 
WON. 

1.  The  meaning  of  a  contract  cannot  be  varied 
by  local  usage,  unless  it  be  uniform,  reason- 
able, and  known  to  the  parties,  so  that  they  may 
be  presumed  to  have  contracted  with  reference 
to  it 

2.  A  usage  that  might  nearly  double  the  quan- 
tity of  goods  sold  is  unreasonable. 

3.  The  plaintiff  contracted  to  deliver,  on  or 
near  the  premises  where  defendant  was  build- 
ing a  cellar  wall,  certain  stone,  at  an  agreed 
price  per  cubic  yard.  He  claimed,  among  other 
things,  that,  by  reason  of  a  local  usage,  the 
stone  were  to  be  measured  as  solid  wall  after 
they  had  been  laid.  The  defendant  claimed  that 
the  contract  price  was  by  the  cubic  yard  of  the 
stone,  measured  when  delivered.  Held,  that  the 
contract  fixed  the  price  per  cubic  yard  delivered, 
and  not  as  solid  wall  after  the  stone  had  been 
laid. 

(Official.) 

Action  by  Samuel  B.  Rogers  against  Wil- 
liam H.  Hayden.  Verdict  for  plaintiff.  Mo- 
tion by  defendant  to  set  It  aside.    Sustained. 

This  was  an  action  on  the  case  to  recover 
payment  for  building  stone  sold  by  the  plain- 
tiff to  the  defendant  under  a  verbal  contract 

The  plaintiff  claimed  payment  for  102  cubic 
yards,  IT  cubic  feet  two-faced,  stone,  at  $3.- 
75  per  cubic  yard,  and  10  cubic  yards,  12 
cubic  feet,  one-faced  stone,  at  $2.35,  amount- 
ing to  $409.42.  The  defendant  contended  that 
be  owed  the  plaintiff  for  58  cubic  yards,  12 
cubic  feet,  724  cubic  Inches,  two-raced  stone, 


at  $3.60  per  cubic  yard,  and  8  cubic  yards,  26 
cubic  fe^t,  1,162  cubic  Inches,  at  $2.35  per 
cubic  yard,  amounting  to  $225.72. 
Plaintiff  recovered  a  verdict  of  $407.58. 

S.  L.  Fogg,  for  plaintiff.  G.  E.  Hughes,  for 
defendant 

HASKELL,  J.  Assumpsit  for  the  contract 
price  of  stone  sold  and  delivered.  The  con- 
tract was  to  deliver,  on  or  near  the  prem- 
ises where  defendant  was  building  a  cellar 
wall,  certain  stone,  at  an  agreed  price  per 
cubic  yard.  The  plaintiff  claimed  that  the 
contract  included  certain  two-faced  stone,  at 
$3.75  per  cubic  yard,  and  that  by  reason  of 
a  local  usage,  the  stone  were  to  be,  measured 
as  solid  wall  after  they  had  been  laid.  The 
defendant  claimed  that  the  contract  price  was 
$3.50  per  cubic  yard,  measured  when  deliv- 
ered. The  verdict  was  for  plaintiff,  mani- 
festly including  the  quantity  measured  as 
masonry.  Defendant  asks  to  have  it  set 
aside  as  against  evidence,  and-  because  it  is 
excessive.  - 

The  contract  fixed  the  price  per  cubic  yard, 
delivered.  That  meant  cubic  yards  of  stone, 
not  of  masonry.  That  meaning  cannot  be 
varied  by  local  usage,  unless  it  be  uniform, 
reasonable,  and  known  to  the  parties,  so  they 
may  be  presumed  to  have  contracted  with 
reference  to  it  Marshall  v.  Perry,  67  Me. 
78;  The  Reeslde,  2  Sumn.  567,  Fed.  Cas.  No. 
11,657.  The  measure  in  the  wall  was  over 
102  cubic  yards;  on  the  dump,  about  58.  Cer- 
tainly a  usage  that  might  nearly  double  the 
quantity  of  goods  sold  must  be  unreasonable, 
better  have  honest  measure  and  fair  price. 

Motion  sustained. 


(91  Me.  64) 

LEWISTON  CO-OP.  SOO.,  NO.  1,  v. 

THORPE. 

(Supreme  Court  of  Maine.    Dec.  11,  1887.) 

Arbkst  in  Civil  Action— Oath  or  Orrioaa   of 
Corporation— Skt-Ofv. 

1.  A  debtor  about  to  leave  the  state  may  be 
arrested  in  certain  cases,  as  provided  in  Rev. 
St.  c.  113,  i  2;  and,  where  a  corporation  is  the 
creditor  in  such  proceeding,  the  oath  required 
by  the  statute  must  be  that  of  some  officer,  or 
some  other  agent  or  attorney.  Bdd,  that  the 
president  of  the  corporation  is  competent  as 
representing  the  corporation,  to  take  such  oath, 
and  that  his  oath  so  taken  is  to  be  regarded  as 
the  oath  of  the  creditor  corporation,  within  the 
meaning  of  the  statute. 

2.  The  defendant  was  a  stockholder  in  the 
plaintiff  corporation.  Its  by-laws  provided  that, 
"on  and  after  six  months  from  the  date  of  or- 

fanization  of  the  society,  shares  may  be  with- 
rawn  at  their  par  value,  on  demand,  or,  it  the 
board  of  directors  shall  require,  after  thirty 
days'  notice  has  been  given:  provided,  that  no 
share  Bhall  be  withdrawn  at  the  expense,  or  to 
the  detriment,  of  the  remaining  shareholders. " 
The  corporation  was  organized  for  the  purpose 
of  buying  and  selling  "food,  fuel,  clothing,  and 
other  necessaries  of  life,  and  to  carry  on  the 
business  of  general  dealers  in  merchandise." 
The  defendant  bought  at  the  plaintiffs  store 
goods  amounting  to  $41.34,  which  was  sued  for 
in  this  action.  He  claimed  to  set  off  the  amount 
of  shares'  held  by  him,  being  $40.     He  had  ask- 
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ed to  withdraw  Ms  shares  about  March,  1898, 
Suit  was  brought  June  18,  1886.  On  April  13, 
1806,  the  directors  voted  "to  allow  no  more 
withdrawals  for  the  present,  or  until  further  ac- 
tion of  the  board."  Under  this  vote,  plaintiff 
refused  to  allow  defendant  to  withdraw  his 
shares.  Hdd,  that  the  set-off  cannot  be  main- 
tained; also,  that  the  action  of  the  directors 
was  in  line  of  their  authority,  and  appears  to 
have  been  warranted  by  the  condition  of  the 
corporation. 

3.  The  defendant,  as  a  stockholder,  was  in- 
terested in  the  venture,  and  the  plaintiff  was  in 
no  sense  indebted  to  defendant  His  capital, 
represented  by  his  'shares,  must  take  the 
chances  of  the  business.  He  could  hot  with- 
draw it,  if,  in  the  judgment  of  the  directors,  it 
could  not  be  done  with  safety  to  the  business. 
He  must  pay  his  indebtedness  in  aid  of  the 
business.' 

(Official.) 

Report  from  supreme  Judicial  court,  Andros- 
coggin county. 

Action  by  the  Lewlston  Co-operative^  Society, 
No.  1,  against  George  Thorpe.  Judgment  for 
plaintiff  on  record. 

This  was  an  action  on  account  annexed  to 
the  writ,  to  recover  the  sum  of  $41.84,  for 
groceries  and  provisions. 

Date  of  writ,  June  18,  1886.  Plea,  general 
issue,  with  brief  statement  as  follows,  to  wit: 

That  he  claims  to  set  off  against  the  plain- 
tiff's claim  the  sum  of  $41  due  him  from  said 
plaintiff  according  to  the  following  account: 

Lewiston  Co-operative  Society,  No.  1,  to  George 
Thorpe,  Dr. 

1886. 

Jan.  18.  To  amt.  due  in  shares  held  by 
George  Thorpe  in  the  Ijewiston  Co-op- 
erative Society,  No.  1,  as  per  account 
stated    $40 

To  interest  on  same  to  June,  1886,  5  mos. .      1 

~$41 

The  defendant  was  arrested  on  a  capias  writ 
by  the  plaintiff;  the  writ  being  returnable  to 
the  Lewlston  municipal  court 

In  that  court  the  defendant  filed  the  follow- 
ing motion  to  dismiss  the  action: 

"State  of  Maine.  Androscoggin— ss.:  Lewis- 
ton  Municipal  Court.  Lewiston  Co-operative 
Society,  No.  1,  vs.  George  Thorpe.  And  now 
comes  the  said  defendant,  and  moves  that  the 
plaintiff's  writ  be  quashed,  and  that  said  ac- 
tion be  dismissed,  because  he  says  that,  the 
service  of  said  writ  being  by  arrest,  there  was 
no  sufficient  affidavit  indorsed  upon  said  writ 
prior  to  said  service  to  Justify  said  service,  or 
to  give  this  court  Jurisdiction.  And  defend- 
ant further  prays  for  his  costs.  Ry  Savage  & 
Oakes,  his  Attorneys." 

Affidavit  on  writ:  "I,  William  Wlddall, 
president  of  the  Lewiston  Co-operative  Society, 
No.  1  (a  corporation  duly  established  by  law), 
the  within-named  creditor,  make  oath  and  say 
that  I  have  reason  to  believe  and  do  believe 
that  George  Thorpe,  the  within-named  debtor, 
is  about  to  depart  and  reside  beyond  the  limits 
of  the  state,  and  to  take  with  him  property  or 
means  of  bis  own  exceeding  the  amount  re- 
quired for  his  Immediate  support,  and  that  the 
demand  named  in  the  within  process,  or  the 
principal  part  thereof,  amounting  to  at  least 


ten  dollars,-  is  due  to  the  wlthln-named  creditor. 
William  Wlddall,  President 

"Androscoggin— ss.:  June  18,  1886.  Sub- 
scribed and  sworn  to  by  the  above-named  Wil- 
liam Widdall,  who  also  made  oath  that  he  Is 
president  of  the  within  corporation.  Refore 
me,  Frank  A  Morey,  Justice  of  the  Peace." 

The  .foregoing  motion  was  overruled  by  the 
court,  and,  Judgment  having  been  rendered  in 
favor  of  the  plaintiff  for  the  amount  sued  for, 
the  defendant  thereupon  appealed  to  this 
court,  sitting  at  nisi  prius. 

After  the  evidence  was  drawn  out  before  the 
Jury  in  the  court  below,  the  case  was  reported 
to  the  law  court  The  parties  stipulated  that 
the  law  court  should  determine  first  the  ques- 
tion arising  above,  on  account  of  lack  of  Juris- 
diction by  reason  of  the  defective  affidavit, 
etc.,  and,  if  the  motion  should  be  sustained, 
then  Judgment  was  to  be  rendered  for  the  de- 
fendant. If  the  motion  should  not  be  sustain- 
ed by  the  law  court,  then  that  court  was  to 
render  such  Judgment  as  the  legal,  rights  of 
the  parties  might  require,  upon  so  much  of  the 
evidence  as  the  court  should  find  to  be  legally 
admissible. 

D.  J.  McGllllcuddy  and  F.  A.  Morey,  for 
plaintiff.  •  H.  W.  Oakes,  for  defendant 

8TROUT,  J.  To  Justify  arrest  upon  mesne 
process,  on  contract,  the  statute  requires  "the 
creditor,  his  agent  or  attorney,"  to  make  oath 
to  a  belief  In  the  facts  enumerated  in  the  stat- 
ute. The  oath  in  this  case  was  made  by  the 
president  of  the  plaintiff  corporation.  It  is 
objected  that  this  was'  not  a  compliance  with 
the  statute.  A  corporation  can  ordy  act  by  its 
officers.  If  the  creditor  is  a  corporation,  the 
oath  must  be  that  of  some  officer,  or  some 
other  agent  or  attorney.  The  act  of  the  presi- 
dent, in  the  business  of  the  corporation,  and 
within  the  scope  of  his  authority,  is  the  act 
of  the  corporation.  For  the  purpose  of  the 
creditor's  oath  to  authorize  arrest,  we  regard 
the  president,  in  taking  the  oath,  as  represent- 
ing the  corporation;  and  the  oath' so  taken  is 
to  be  regarded  as  the  oath  of  the  creditor  cor- 
poration, within  the  meaning  of  the  statute. 
The  motion  to  dismiss  is  overruled.  • 

Defendant  was  a  stockholder  in  plaintiff 
corporation.  Its  by-laws  provided  that,  "on 
and  after  six  months  from  the  date  of  organi- 
zation of  this  society,  shares  may  be  with- 
drawn at  their  par  'value,  on  demand,  or,  if 
the  board  of  directors  shall  require,  after  thirty 
days'  notice  has  been  given:  provided,  that  no 
share  shall  be  withdrawn  at  the  expense  or  to 
the  detriment  of  the  remaining  shareholders." 
The  corporation  was  organized  in  1883  for  the 
purpose  of  buying  and  selling  "food,  fuel, 
clothing,  and  other  necessaries  of  life,  and  to 
carry  on  the  business  of  general  dealers  in 
merchandise." 

Defendant  bought  at  plaintiffs  store  good* 
to  the  amount  of  $41.34,  which  is  sued  for 
in  this  action.  He  claims  to  set  off  the 
amount  of  shares  held   by   him,  being  $40. 
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Thorpe  asked  to  withdraw  his  shares  abont 
March,  1886.  Writ  was  dated  June  18,  1896. 
On  April  13,  1896,  the  directors  voted  "to  al- 
low no  more  withdrawals  for  the  present,  or 
until  further  action  by  the  board."  In  accord- 
ance with  this  vote,  plaintiff  refused  to  allow 
defendant  to  withdraw  his  shares. 

The  action  of  the  directors  was  In  line  of 
their  authority  under  the  by-laws,  and  appears 
to  have  been  warranted  by  the  condition  of  the 
corporation.  The  defendant  had  stock  in  the 
corporation,  an  Interest  in  the  venture.  The 
success  or  even  continuance  of  the  business 
might  be  endangered  or  ruined  if  shareholders, 
at  pleasure,  could  withdraw  the  capital  by 
them  contributed  to  the  enterprise.  Plaintiffs 
were  in  no  sense  Indebted  to  defendant.  They 
bad  a  right  to  require  payment  from  defend- 
ant for  goods  purchased  by  him.  His  capital, 
represented  by  his  shares,  must  take  the 
chances  of  the  business.  If  the  corporation, 
In  the  honest  judgment  of  the  directors,  could 
safely  allow  him  to  withdraw  his  capital,  it 
could  be  done;  but  until  then  be  was  one  of 
the  principals  in  the  enterprise,  to  stand  or 
fall  with  them.  He  must  pay  his  indebtedness 
in  aid  of  the  business. 

Judgment  for.  Diaintiff. 


OtKe-S) 

McNAIXY  v.  BURLEIGH  et  aL 

(Supreme  Judicial  Court  of  Maine.    Oct  16, 

1897.) 

IlTBKL— PRIVILEGED     CoMMtTItlCATIOK  —  DaMAOSS. 

1.  Where  the  words  published  by  the  defend- 
ants in  their  newspaper  concerning  the  plain- 
tiff, both  personally  and  in  his  official  capacity, 
are  clearly  libelous,  a  verdict  for  the  plaintiff 
will  be  sustained,  if  the  words  are  untrue  and 
unprivileged. 

2.  To  be  privileged,  the  words  must  be  pub- 
lished without  actual  malice.  In  an  honest  belief 
of  their  truth,  and  with  such  belief  based  upon 
reasonable  or  probable  cause,  after  a  reasonably 
careful  inquiry. 

3.  In  this  case  it  appeared  that  the  publica- 
tion complained  of  was  the  work  of  a  reporter 
of  the  defendants'  newspaper,  and  that  his  mo- 
tives and  conduct  were  really  in  question. 
There  was  some  evidence  tending  to  show  that 
the  reporter  was  hasty,  and  somewhat  unfriend- 
ly to  the  plaintiff;  that  his  belief  was  influ- 
enced by  his  feelings  rather  than  by  his  judg- 
ment; and  that  his  investigation  of  the  af- 
fair, as  published,  was  rather  superficial,  and 
more  for  the  purpose  of  making  a  sensation  than 
to  ascertain  the  truth.  The  jury  believed  this 
testimony,  and  the  court  consider  that  the  find- 
ing was  not  unquestionable  error. 

4.  The  plaintiff  was  a  public  officer,  and  was 
severely  libeled  in  that  capacity  by  the  defend- 
ants' newspaper,— an  influential  and  leading 
newspaper  in  the  state,  having  a  wide  circula- 
tion. Upon  a  motion  for  a  new  trial  upon  the 
ground  that  the  damages .  ($896.37)  were  ex- 
cessive, held,  that  the  plaintiff  was  entitled  to 
the  opinion  of  the  jury  on  the  question  of  the 
damages  caused  him  by  the  libel,  and  the  court 
declined  to  set  the  verdict  aside. 

(Official.) 

Action  by  George  R.  McNally  against  Edwin 
O.  Burleigh  and  others. 

This  was  an  action  on  the  case  for  libel, 
And  in  Which  the  plaintiff,  who  was  a  deputy 


sheriff,  claimed  that  the  defendants,  who  were 
proprietors  and  publishers  of  the  newspaper 
called  the  "Kennebec  Journal,"  had  falsely  and 
maliciously  accused  the  plaintiff  with  being 
guilty  of  and  committing  two  crimes,  via.: 
The  crime  of  voluntarily  suffering  Foster  Nel- 
son, a  prisoner  in  his  custody,  as  a  deputy 
sheriff,  to  escape;  and  the  crime  of  bribery,  in- 
receiving  money,  as  a  deputy  sheriff,  from  said 
Nelson,  as  an  inducement  .for  omitting  to  per- 
form his  official  duty,  by  allowing  said  Nelson 
to  escape  from  plaintiffs  custody. 

The  case  was  tried  to  a  Jury,  who  returned 
a  verdict  for  the  plaintiff  of  $896.37.  Defend- 
ants move  for  new  trial.    Denied. 

W.  H.  McLellan  and  John  McCarty,  for 
plaintiff.  H.  M.  Heath,  C.  L.  Andrews,  For- 
rest Goodwin,  Jos.  Williamson,  Jr.,  and  I>.  A. 
Burleigh,  for  defendants. 

PER  CURIAM.  The  words  published  by 
the  defendants  in  their  newspaper  concerning 
the  plaintiff,  both  personally  and  in  his  official 
capacity,  were  dearly  libelous,  If  untrue,  and 
unprivileged.  The  Jury  found  they  were  un- 
true, and  in  this  finding  the  defendants,  though 
denying  its  correctness,  frankly  concede  they 
should  acquiesce. 

To  be  privileged,  the  words  must  have  been 
published  without  actual  malice,  In  an  honest 
belief  of  their  truth,  and  with  that  belief  based 
■upon  reasonable  or  probable  cause,  after  a  rea- 
sonably careful  Inquiry.  The  jury  found 
against  the  defendants  on  this  Issue,  but  this 
finding  the  defendants  vigorously  and  confi- 
dently attack,  as  being  so  much  against  the 
evidence  as  to  show  the  Jury  to  have  been  un- 
mistakably wrong. 

The  publication  was  really  the  work  of  a 
reporter  for  the  defendants'  newspaper.  His 
motives  and  conduct  were  really  in  question. 
We  find  some  evidence  tending  to  show  that 
the  reporter  was  hasty,  and  somewhat  un- 
friendly to  the  plaintiff;  that  his  belief  was 
influenced  by  nis  feelings,  rather  than  by  his 
judgment;  and  that  his  investigation  of  the 
affair  was  rather  superficial,  and  more  for  the 
purpose  of  making  a  sensation  than  to  ascer- 
tain the  truth.  The  jury  believed  this  testi- 
mony, and  we  do  not  feel  warranted  In  saying 
that  the  finding  was  unquestionable  error. 

The  defendants  also  strenuously  contend  that 
the  damages  ($896.37)  are  excessive.  They 
claim  that  the  prior  standing  and.  character  of 
the  plaintiff  were  so  low,  he  could  not  have 
suffered  more  than  nominal  damages.  The 
plaintiff's  standing  and  character  were  in  issue 
on  this  question  of  damages,  and  the  jury 
found  he  had  enough  to  be  injured  to  the  ex- 
tent named.  The  plaintiff  was  a  public  officer, 
and  was  severely  libeled  in  that  capacity  by 
an  Influential  newspaper  of  wide  circulation,— 
one  of  the  leading  newspapers  of  the  state.  The 
plaintiff  was  entitled  to  the  opinion  of  the 
jury  on  the  question  of  the  damages  caused  him 
by  the  libel.  We  do  not  feel  justified  In  this 
case  in  setting  that  opinion  aside. 

Motion  overruled. 
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(91  He.  77) 


STATE  t.  SIMPSON. 


(Supreme  Judicial  Court  of  Maine.  Dec.  16, 1897.) 

Csimi^al  Law— Fokmeb   Conviction— Evidenos 
— Dookbt  Entries— Jurisdiction. 

1.  It  is  a  settled  rule  in  this  state  that,  when 
.  the  record  in  a  case  has  not  been  fully  extended, 

the  docket  entries  may  be  read  to  the  jury  in 
support  of  the  allegation  of  a  former  conviction; 
but,  as  there  is  no  presumption  in  favor  of  the 
jurisdiction  .of  an  inferior  court  of  limited  stat- 
utory jurisdiction,  the  docket  entries  from  the 
records  of  such  a  court  cannot  be  accepted  as 
sufficient  proof  of  a  former  conviction  of  larceny, 
without  further  evidence  that  the  court  had  ju- 
risdiction of  the  particular  offense  of  which  the 
respondent  was  convicted. 

2.  The  respondent  was  indioted  in  the  supe- 
rior court  for  Kennebec  county  as  a  common 
thief.  To  prove  a  former  conviction  of  larceny 
in  the  municipal  court  of  Waterville,  the  docket 
entries  of  that  court  were  introduced,  it  appear- 
ing that  no  extended  record  had  been  made  in 
that  case.  Neither  the  original  complaint,  nor  a 
duly-certified  copy  of  it,  upon  which  the  convic- 
tion was  based  in  the  municipal  court  of  Water- 
ville, was  offered  in  evidence.  Held  that,  in  the 
absence  of  prima  facie  evidence  that  the  court 
had  jurisdiction  of  the  offense  charged,  the  dock- 
et entries  alone  are  not  sufficient  to  establish  the 
former  conviction  alleged  in  the  indictment. 

(Official;)       . 

Exceptions  from  supreme  judicial  court,  Ken- 
nebec county. 

Wallace  Simpson  was  indicted  for  larceny  by 
night  In  a  dwelling  house,  under  Rev.  St  c. 
120,  %  2,  with  an  allegation  of  a  previous  con- 
viction of  larcency  as  principal,  so  that  the 
sentence  might  be  given  for  a  common  thief, 
under  section  6  of  said  ehapter,  If  the  re- 
spondent were  convicted. 

Verdict  of  guilty,  and  defendant  excepts. 
Sustained. 

To  prove  the  alleged  former  conviction  of  the 
defendant  in  the  municipal  court  of  Waterville, 
the  following  testimony  was  given  by  Frank  K. 
Shaw: 

"Q.  Yon  are  the  judge  of  the  municipal  court 
of  the  city  of  Waterville? 

"A.  Yes,  sir. 

"Q.  Have  yon  the  records  of  your  court  with 
you? 

"A  I  have. 

"Q.  Will  you  turn  to  the  record  of  No.  3,- 
626?    Have  you  that  record  with  yon? 

"A.  I  have. 

"Q.  Is  it  a  record  of  conviction? 

"A.  Yes,  sir. 

"Q.  Will  you  read  It? 

"A.  '3,626.  State  vs.  Wallace  Simpson.  Lar- 
•eny.  Complainant,  A  L.  McFadden.  Date, 
Dec.  30,  1895.  Same  day,  prisoner  arraigned. 
Plea,  guilty.  Sentenced  to  be  Imprisoned  fif- 
teen days  In  Jail  at  hard  labor,  and  to  pay  the 
costs  of  prosecution,  $6.69.  In  default  of  pay- 
ment of  costs,  fifteen  days  additional  impris- 
onment.   Committed.'" 

Neither  the  original  complaint,  nor  any  copy 
•f  the  same,  was  put  into  this  case.  The  de- 
fendant's counsel,  at  the  close  of  the  charge 
•f  the  presiding  justice,  instated  that  to  es- 
tablish a  former  conviction,  as  alleged  in  this 


indictment,  it  was  Incumbent  on  the  govern- 
ment to  show  what  was  the  complaint  in  the 
municipal  court  upon  which  the  conviction  was 
based,  and  asked  the  court  to  instruct  the  jury 
that  there  was  not  sufficient  evidence  in  the 
case  to  support  the  allegation  of  prior  convic- 
tion. This  instruction  the  presidng  judge  re- 
fused to  give.  The  jury  returned  a  general 
verdict  of  guilty.  To  the  foregoing  refusal  to 
give  the  requested  Instruction,  the  defendant 
excepted. 

G.  W.  Heselton,  Co.  Atty.,  for  the  State.  8. 
8.  Brown,  for  defendant 

WHITBHOUSE,  J.  This  was  an  indictment 
against  the  respondent  for  the  crime  of  lar- 
ceny, committed  on  the  28th  day  of  January, 
1897,  with  an  allegation  of  a  prior  conviction 
in  the  municipal  court  of  Waterville,  and  an 
averment  of  the  legal  conclusion,  based  upon 
section  5,  c.  120,  Rev.  St,  that  the  respondent 
was  a  common  thief. 

In  support  of  the  allegation  of  a  former  con- 
friction  of  larceny,  the  state  introduced  with- 
out objection  the  following  docket  entries  from 
the  records  of  the  municipal  court  of  Water- 
ville, it  appearing  that  no  more  extended  rec- 
ord had  been  made  in  the  case,  to  wit:  "State 
y.  Wallace  Simpson.  Larceny.  Complainant. 
A  L.  McFadden.  Date,  Dec.  SO,  1895.  Same 
day,  prisoner  arraigned.  Plea,  guilty.  Sen- 
tenced to  be  imprisoned  fifteen  days  In  jail  at 
hard  labor,  and  to  pay  the  costs  of  prosecu- 
tion, $6.69.  In  default  of  payment  of  costs, 
fifteen  days  additional  imprisonment.  Com- 
mitted." Aside  from  proof  of  the  respondent's 
identity,  no  other  evidence  was  Introduced  to 
substantiate  the  averment  of  a  prior  conviction. 

But  at  the  close  of  the  charge  of  the  presid- 
ing judge,  the  defendant's  counsel  requested 
an  instruction  that  It  was  incumbent  on  the 
government  to  show  what  the  complaint  was 
In  the  municipal  court  upon  which  the  convic- 
tion was  based,  and  that  there  was  not  suf- 
ficient evidence  in  the  case  to  support  the  al- 
legation of  a  prior  conviction.  The  presiding 
judge  refused  to  give  this  instruction,  and  the 
Jury  returned  a  verdict  of  guilty.  The  case 
comes  to  this  court  on  exceptions  to  this  re- 
fusal to  give  the  requested  Instruction. 

It  Is  settled  law  In  this  state  that,  when  the 
record  in  a  case  has  not  been  fully  extended, 
the  docket  entries  may  be  read  to  the  jury  in 
support  of  the  allegation  of  a  former  convic-- 
tion.  The  docket  is  deemed  to  be  the  record 
until  a  more  extended  record  is  made,  and  the 
same  rules  of  Imported  verity  apply  to  the 
docket  entries  as  to  the  completed  record. 
State  v.  Neagle,  65  Me.  469,  and  cases  cited; 
State  v.  Hines,  68  Me.  202. 

But  this  rule  of  evidence  is  not  decisive  of 
the  question  here  presented.  Such  docket  en- 
tries from  the  records  of  a  superior  court  of 
general  jurisdiction  are  undoubtedly  accepted 
as  sufficient  proof  of  a.  legal  conviction,  with* 
out  further  evidence  that  the  court  had  juris- 
diction of  the  particular  offense  of  which  the 
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respondent  was  convicted.  Such  a  court  is 
presumed  to  have  Jurisdiction  to  give  the  Judg- 
ment It  renders  until  the  contrary  appears. 
All  Intendments  of  law  In  such  cases  are  in 
favor  of  its  acts.  But  a  different  rule  pre- 
vails in  regard  to  inferior  courts  of  special  and 
limited  authority.  "As  to  them,  there  is  no 
presumption  of  law  In  favor  of  their  Jurisdic- 
tion. That  must  affirmatively  appear  by  suf- 
ficient evidence  or  proper  averment  In  the  rec- 
ord, or  their  Judgment  will  be  deemed  void  on 
their  face/*  Galvln  v.  Page,  18  WalL  304. 
"The  acts  of  these  two  classes  of  courts,"  says 
Mr.  Freeman,  "have  been  properly  likened  to 
the  acts  of  general  agents  and  the  acts  of 
special  agents.  The  former  are  to  be  regarded 
as  valid  in  all  cases  to  the  extent  that  all  per- 
sons relying  upon  them  need  show  nothing  be- 
yond the  general  grant  of  authority,  while  the 
latter,  to  be  binding,  must  first  be  shown  to 
fall  within  the  limits  of  a  special  or  restricted 
grant"  Freem.  Judgm.  f  517.-  See,  also,  sec- 
tions 123, 124;  Lawson,  Pres.  Ev.  p.  27.  With 
respect  to  "courts  of  special  and  limited  Juris- 
diction, whatever  may  be  their  grade,  the  facts 
necessary  to  Jurisdiction  must  be  shown."  2 
Whart  Bv.  J  1308.  See,  also,  an  Interesting 
discussion  of  this  subject  In  2  Smith,  Lead. 
Cas.  (9th  Ed.)  1008;  State  v.  Hartwell,  35  Me. 
159;  State  v.  Han,  49  Me.  412;  Treat  v.  Max- 
well, 82  Me.  79,  19  Atl.  98. 

The  municipal  court  of  WatervDle  is  an  in- 
ferior court  of  limited  statutory  Jurisdiction. 
It  appears  from  the  act  establishing  that  court 
(chapter  220,  Sp.  Laws  1880)  that  the  Judge 
has  "Jurisdiction  In  all  cases  of  simple  lar- 
ceny where  the  property  alleged  to  have  been 
stolen  shall  not  exceed  In  value  the  sum  of 
twenty  dollars,  and  power  to  award  sentence 
upon  conviction  by  line  not  exceeding  twenty 
dollars,  or  Imprisonment  in  the  county  Jail, 
with  or  without  labor,  for  a  term  not  exceed- 
ing ninety  days."  But  in  1891  It  was  extend- 
ed to  cases  where  the  value  of  the  property 
shall  not  exceed  $50.  The  act  declares,  It  is 
true,  that  It  "shaU  be  a  court  of  record  and 
have  a  seal";  but  it  is  not  thereby  elevated  to 
the  grade  of  those  superior  courts  that  are  en- 
titled to  the  benefit  of  the  presumption  omnia 
rite  acta  respecting  Jurisdiction.  It  must  be 
admitted  that  there  Is  no  clearly  defined  test 
by  which  to  determine  In  all  cases  whether  a 
court  belongs  to  the  one  class  or  the  other; 
but  as  stated  In  Smith's  Leading  Cases,  supra: 
"If  the  court  is  one  possessing  common  law  or 
equity  powers,  even  though  conferred  by  stat- 
ute, the  court  will  be  one  of  general  and  su- 
perior Jurisdiction,  and  Its  Judgment  win  be 
supported  by  the  presumption  attending  the 
judgments  of  superior  courts.  *  *  •  If,  on 
the  other  hand,  the  court  Is  one  of  limited  or 
limited  statutory  Jurisdiction,  the  court  wlH  be 
regarded  as  an  Inferior  one,  and  the  effect  of 
Its  Judgments  win  be  limited  in  certain  re- 
spects. *  *  •  The  tendency  of  modern  de- 
cisions seems  to  be  towards  doing  away  with 
the  distinctions  pointed  out;  but,  for  the  pres- 
ent,  the   distinctions   seem   to   be   too    well 


grounded  in  the  cases  to  be  successfully  at- 
tacked." 

It  appears  from  the  docket  entries  in  the 
present  case  that  the  sentence  actually  im- 
posed by  the  judge  was  within  the  scope  of 
his  power  to  award  sentence  for  simple  larceny 
when  the  property  alleged  to  have  been  stolen 
shaU  not  exceed  in  value  the  sum  of  $50.  But 
in  the  absence  of  the  original  complaint,  or  of 
any  copy  of  it,  there  Is  no  prima  facie  evidence 
even  to  show  that  the  property  alleged  to  have 
been  stolen  was  found  or  alleged  not  to  ex- 
ceed in  value  the  sum  of  $50.  The  respond- 
ent's plea  of  guilty  to  a  complaint  for  the  lar- 
ceny of  property  alleged  to  be  of  greater  value 
than  $50  would  confer  no  power  upon  the 
court  to  award  sentence  as  upon  conviction, 
but  only  to  require  him  to  recognize  for  his 
appearance  at  the  superior  court.  The  re- 
spondent's plea  would  be  no  waiver  of  the  ob- 
jection to  the  Jurisdiction  of  the  court  over  the 
offense  charged.  "Neither  In  this  way,  nor  In 
any  other,  can  the  court  be  given  a  Jurisdic- 
tion which,  on  other  principles,  it  would  not 
be  competent  to  exercise."  1  Bish.  Or.  Proc. 
f  123. 

In  the  absence  of  prima  facie  evidence  that 
the  court  had  Jurisdiction  of  the  offense  char- 
ged, the  docket  entries  are  not  sufficient  to  es- 
tablish the  former  conviction  alleged  In  the  In- 
dictment. 

Exceptions  sustained. 

(»  He.  83) 
STATE  v.  8IMPSON. 
(Supreme  Judicial  Court  of  Maine.    Dec.  16, 

1897.) 

Obimiuai,     Law — Inwctikn* — Description     o» 

Placb— Formbr  Cohvictioh. 

1.  It  ia  a.  familiar  principle  that  courts  of 
law  are  bound  to  take  judicial  cognizance  of  the 
territorial  divisions  of  the  state  into  counties  and 
towns,  and  the  relative  situation  of  the  towns 
with  respect  to  counties. 

2.  In  criminal  pleading  it  is  sufficient  to  state 
an  offense  to  have  been  committed  in  a  given 
town  without  adding  the  county  in  which  the 
same  is  situated,  there  being  no  other  town  of 
the  same  name  in  the  state. 

3.  Bdd,  in  this  case,  that  the  original  com- 
plaint upon  which  the  former  conviction  was 
based  in  the  municipal  court  of  Watervflle  con- 
tains a  proper  allegation  that  the  alleged  crime 
was  committed  In  Kennebec  county,  and  hence 
fulfilled  all  of  the  requirements  of  law  in  re- 
gard to  the  allegation  of  place;  and  such  com- 
plaint is  adequate  to  give  that  court  jurisdiction 
of  the  offense  therein  charged. 

See  State  v.  Simpson,  39  AtL  286,  91  Me.  77, 

(Official.) 

Wallace  Simpson  was  Indicted  under  Bev. 
St.  c.  120,  $  5,  as  a  common  thief.  To  a 
ruling  on  evidence,  defendant  excepted.  Ex- 
ceptions overruled. 

The  indictment  sets  forth  a  larceny  spe- 
clflcaUy  described  therein,  and  alleges  a  for- 
mer conviction  of  the  defendant  for  the  crime 
of  larceny  in  the  municipal  court  of  Water- 
vllle.  The  object  of  setting  forth  this  for- 
mer conviction  was  to  obtain  on  this  indict- 
ment a  conviction  of  the  defendant  for  be- 
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lng  a  common  thief,  as  provided  In  Rev.  St 
c.  120,  §  5. 

A  general  verdict  of  guilty  was  returned 
by  the  jury.  The  docket  entries  of  the  mu- 
nicipal court  were  introduced,  and,  when  the 
original  complaint  from  the  municipal  court 
was  offered,  the  defendant's  counsel  object- 
ed to  its  Introduction  as  the  basis  of  the  pro- 
ceedings in  the  municipal  court,  which  re- 
sulted in  the  conviction  of  the  defendant 
there,  because  that  complaint  contained  no 
allegation  that  the  defendant  committed  the 
alleged  crime  of  larceny  In  Kennebec  coun- 
ty; and  hence  there  was  nothing  in  the  com- 
plaint to  show  that  the  municipal  court  had 
any  Jurisdiction  of  the  alleged  offense  for 
which  it  was  alleged,  in  this  indictment, 
that  this  defendant  had  been  previously  con- 
victed. 

The  original  complaint  Introduced  in  evi- 
dence by  the  government  is  of  the  following 
tenor: 

"State  of  Maine. 
"Kennebec,  ss.:    To  Frank  K.  Shaw,  Clerk  of 
Our  Municipal  Court  of  Waterville,  in  the 
County  of  Kennebec: 

"Lynn  W.  Rollins,  of  Waterville,  in  the 
county  of  Kennebec  and  state  of  Maine,  on 
the  twenty-sixth  day  of  March,  A  D.  1805, 
In  behalf  of  said  state,  on  oath  complains 
that  on  the  twenty-fifth  day  of  March,  A  D. 
1885,  with  force  and  arms,  at  Waterville, 
Wallace  Simpson,  tit  Winslow,  In  the  county 
of  Kennebec  aforesaid,  one  carriage  robe  of 
the  value  of  five  dollars,  of  the  goods  and 
chattels,  property  and  moneys,,  of  Lynn  W. 
Rollins,  then  and  there  in  the  possession  of 
the  said  Lynn  W.  Rollins  being  found,  felo- 
niously did  steal,  take  and  carry  away, 
against  the  peace  of  said  state,  and  contrary 
to  the  form  of  the  statute  In  such  case  made 
and  provided." 

To  the  ruling  of  the  presiding  judge,  ad- 
mitting said  complaint  in  evidence,  the  de- 
fendant took  exceptions. 

O.  W.  Heselton,  Co.  Atty.,  for  the  State. 
S.  8.  &  F.  B.  Brown,  for  defendant. 

WHTPEHOUSE,  J.  In  this  case,  as  In 
State  v.  Simpson,  91  Me.  77,  39  Atl.  286,  the 
Indictment  was  for  larceny,  with  an  allega- 
tion of  a  prior  conviction  in  the  municipal 
court  of  Waterville,  and  an  averment  of  the 
legal  conclusion,  resting  upon  section.  S,  c. 
120,  Rev.  St,  that  the  respondent  was  a  com- 
mon thief. 

But  in  this  case,  to  substantiate  the  aver- 
ment of  a  prior  conviction,  the  government 
Introduced  the  docket  entries  from  the  rec- 
ords of  the  municipal  court  of  Waterville, 
showing  a  prior  conviction  of  the  respond- 
ent for  larceny,  and  also  the  original  com- 
plaint upon  which  such  conviction  was 
based. 

The  defendant's  counsel  contended  that 
this  complaint  contained  no  allegation  that 
the  larceny  charged  was  committed  in  the 
county  of  Kennebec,  and  hence  afforded  no 


evidence  that  the  municipal  court  of  Water- 
ville had  jurisdiction  of  the  offense.  The 
presiding  judge  ruled  otherwise,  and,  a  ver- 
dict of  guilty  being  returned,  the  defendant 
took  exceptions. 

The  complaint  is  somewhat  inartificial  ,ln 
its  structure,  but  it  may  properly  be  held  to 
fulfill  all  the  requirements  of  the  law  In  re- 
gard to  the  allegation  of  place. 

It  appears  from  an  inspection  of  the  orig- 
inal complaint  as  well  as  of  the  copy  before 
the  court  that  the  pleader  was  careful  to 
place  a  comma  after  the  word  "Winslow" 
in  the  phrase  "Wallace  Simpson,  of  Wins- 
low," and  also  after  the  word  "Waterville" 
in  the  phrase  "at  Waterville,"  indicating  an 
intention  on  his  part  to  make  the  clause  "in 
the  county  of  Kennebec  aforesaid"  qualify 
the  antecedent  phrase  "at  Waterville,"  as 
well  as  that  "of  Winslow";  and  If  the  two 
phrases  had  been  transposed  so  as  to  read 
"Wallace  Simpson,  of  Winslow,  at  Water- 
ville, in  the  county  of  Kennebec,  aforesaid," 
such  an  analysis  would  have. been  clearly  In 
harmony  with  the  rules  of  syntax,  and  all 
doubt  and  uncertainty  in  regard  to  the  mean- 
ing would  have  been  removed. 

But  it  is  unnecessary  to  rely  upon  this  gram- 
matical construction  of  the  language  of  the 
complaint.  "In  most  of  our  states,"  says 
Mr.  Bishop,  "the  names  of  the  minor  locali- 
ties, such  as  townships,  cities,  and  the  like, 
and  the  counties  in  which  they  are  located, 
are  parts  of  the  public  law;  and,  where  they 
are,  the  allegation  of  the  place,  omitting  the 
name  of  the  county,  carries  with  it  that  of 
the  county."  1  Bish.  Or.  Proc.  §  378.  And 
such  Is  the  law  in  this  state.  .In  Martin  v. 
Martin,  51  Me.  366,  the  court  say:  "Courts 
of  law  are  bound  to  recognize  the  territorial 
divisions  of  the  state  Into  counties  and 
towns.  In  criminal  cases  it  Is  sufficient  to 
state  an  offense  to  have  been  committed  In 
the  town  of  S.,  without  adding  the  county 
in  which  the  same  is  situate,  to  give  the 
court  jurisdiction.  The  courts  take  judicial 
cognizance  of  the  towns  created  by  law. 
Vanderwerker  v.  People,  5  Wend.  530;  Good- 
win v.  Appleton,  22  Me.  453;  Ham  v.  Ham, 
39  Me.  203;  State  v.  Jackson,  Id.  291."  See, 
also,  State  v.  Powers,  25  Conn.  48.  "It  is 
customary,"  says  Mr.  Bishop,  "to  write  the 
name  of  the  state  in  the  margin,  in  connec- 
tion with  the  name  of  the  county.  But  the 
name  of  the  state  need  not  appear  either  In 
the  margin  or  in  any  other  part  of  the  in- 
dictment" 1.  Bish.  Cr.  Proc.  8  383.  See, 
also,  Com.  v.  Quin,  5  Gray,  478;  State  v. 
Wentworth,  37  N.  H.  196. 

In  the  case  at  bar,  however,  the  words 
"State  of  Maine"  appear  in  the  caption  of 
the  complaint  and  "Kennebec,  ss.,"  on  the 
left-hand  margin.  The  court  could  take  ju- 
dicial notice  that  the  city  of  Waterville  Is 
situated  in  the  county  of  Kennebec,  there  be- 
ing but  one  town  of  that  name  in  the  state 
of  Maine. 

It  is  the  opinion  of  the  court  that  the  corn- 
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plaint  should  be  deemed  adequate  to  give 
that  court  jurisdiction  of  the  offense  therein 
charged. 
Exceptions  overruled. 


(184  Pa.  St.  482) 

NEALE  et  al.  t.  DEMPSTER. 
(Supreme  Court  of  Pennsylvania.     Feb.  7, 

1898.) 
Question  fob  Ooubt— Construction  or  Cost- 

TRACT. 

Where  it  is  not  contended  that  the  rights 
of  the  parties  depend  on  anything  but  the  con- 
struction of  a  contract,  the  question  at  issue  is 
for  the  court 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  James  B.  Neale  and  others  against 
Alexander  Dempster.  Judgment  for  defend- 
ant   Plaintiffs  appeal    Affirmed. 

Richard  C.  Dale  and  Hunter  &  Beatty,  for 
appellants.  D.  T.  Watson  and  W.  W.  Thom- 
son, for  appellee.  ■ 

McCOLLUM,  J.  The  first  Judgment  entered 
In  this  case  was.  in  conformity  with  the  claim 
of  the  plaintiff  that  the  land  released  from 
the  lien  of  the  mortgage  was  subject  to  the 
lien  of,  and  liable  to  seizure  and  sale  upon,  a 
Judgment  obtained  on  the  bond.  It  was  found- 
ed upon  the  construction  of  the  agreement  and 
the  mortgage,  bond,  and  release  provided  for 
therein.  The  plaintiffs,  in  their  reply  to  the 
affidavit  of  defense  and  the  rule  to  restrict 
execution  on  the  judgment  to  the  land  bound 
by  the  mortgage,  distinctly  affirmed  that  these 
Instruments  fully  and  correctly  expressed  the 
Intention,  understanding,  and  agreements  of  the 
parties,  and  positively  denied  that  there  was 
any  agreement  or  understanding  between  the 
said  parties  different  from  that  contained  In 
them.  The  defendant's  averments  In  his  affi- 
davit of  defense  respecting  the  release  and  the 
effect  of  it,  as  understood  and  intended  by  the 
parties,  were  properly  considered  by  the  court 
as  of  no  avail  against  the  written  instruments. 
It  was  undoubtedly  the  province  of  the  court 
to  construe  these  instruments,  and  to  enter 
Judgment  in  accordance  with  its  construction  of 
them.  This,  as  we  have  seen,  the  learned  court 
below  did,  and,  on  an  appeal  from  its  judg- 
ment to  this  court,  It  was  determined  that  the 
lien  of  the  Judgment  obtained  on  the  bond 
should  be  restricted  to  the  land  bound  by  the 
mortgage.  This  determination  was  based  upon 
a  construction  of  the  writings  opposed  to  the 
construction  put  upon  them  by  the  court  be- 
low. The  Judgment  was  accordingly  reversed, 
and  the  record  remitted,  with  Instructions  to 
enter  a  Judgment  in  accordance  with  the  opin- 
ion of  this  court  Neale  v.  Dempster,  179  Pa. 
St  569,  36  Atl.  338.  The  court  below  prompt- 
ly complied  with  the  instructions,  and  entered 
a  judgment  in  accordance  with  them,  and  from 
the  Judgment  so  entered  the  appeal  now  be- 
fore us  was  taken. 

We  have  carefully  considered  the  argument 
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made  and  the  cases  cited  In  support  of  the 
plaintiffs'  contention  on  this  appeal,  and  we 
are  satisfied  that  there  are  no  substantial 
grounds  for  It  We  need  not  repeat  or  qual- 
ify any  part  of  the  opinion  filed  In  the  first 
appeal.  The  controlling  question  then  was 
whether  the  release  freed  the  land  Included  in 
it  from  further  liability  for  the  purchase 
money.  The  solution  of  it  depended  upon  the 
construction  of  the  writings  we  have  referred 
to.  Our  construction  of  them  was  In  accord 
with  the  defendant's  contention,  and  our  rea- 
sons for  it  were  plainly  stated.  To  these  we 
may  add  another  fact  or  circumstance  not  here- 
tofore specifically  mentioned.  There  was  no 
warrant  of  attorney  contained  In  or  attached 
to  the  bond  authorizing  a  confession  of  judg- 
ment upon  it  and  no  suit  could  be  maintained 
thereon  until  the  defendant  defaulted  In  the 
payment  of  the  purchase  money.  When  the 
release  was  executed  the  defendant  was  not 
In  default  and  it  was  two  years  and  eight 
months  after  that  before  any  suit  was  brought 
on  the  bond.  The  only  lien  upon  the  land  for 
purchase  money  prior  to  May  13,  1896,  was 
created  by  the  mortgage.  If  before  that  time, 
and  after  the  release  was  made,  the  defend- 
ant had  conveyed  the  land  included  in  the  re- 
leased a  bona  fide  purchaser  of  it  the  latter 
would  have  taken  it  freed  from  any  claim  of 
the  plaintiffs  for  purchase  money.  The  tend- 
ency of  these  facts  is  to  confirm  the  defend- 
ant's contention  that  the  release  was  intended 
by  the  parties  to  free  the  land  Included  In  It 
from  liability  for  any  part  of  the  debt  secured 
by  the  mortgage.  The  plaintiffs  evidently  mis- 
apprehend the  grounds  of  the  decision  of  this 
court  when  the  case  was  here  on  the  defend- 
ant's appeal.  It  was  not  made  on  the  ground 
that  there  were  averments  in  the  affidavit  of 
defense  which  created  an  Issue  of  fact  to  be 
determined  by  a  Jury.  It  was  distinctly  based 
on  the  construction  of  the  agreement  mort- 
gage, bond,  and  release,  and  this,  It  is  conced- 
ed, was  a  matter  exclusively  for  the  court 
The  suggestion,  therefore,  that  the  plaintiffs, 
by  the  entry  of  the  judgment  now  appealed 
from,  are  deprived  of  the  "constitutional  right 
to  trial  by  jury,"  has  nothing  whatever  to  rest 
upon.  If  the  court  below  had  in  the  first  place 
entered  judgment  in  conformity  with  the  de- 
fendant's contention,  and  the  plaintiffs  had 
appealed  from  it  there  would  have  been  no 
irregularity  In  an  affirmance  of  It  A  Judicial 
ascertainment  of  their  right  cannot  be  consid- 
ered as  in  derogation  of  it  The  plaintiffs  have 
not  alleged  heretofore,  and  they  do  not  allege 
now,  the  existence  of  any  oral  agreement  or 
understanding  between  them  and  the  defend- 
ant In  conflict  with  or  In  any  degree  qualify- 
ing the  writings  on  which  they  rely  for  a 
judgment  In  accordance  with  their  contention. 
On  the  contrary,  they  have  positively  denied 
the  existence  of  any  such  agreement  or  under- 
standing, and  that  the  affidavit  of  defense 
raised  any  issue  of  fact  Why,  then,  should 
the  Judgment  entered  in  the  court  below  be 
reversed   or  modified?    We   confess   our   In- 
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ability  to  discover  any  valid  reason  for  such 
action.  It  was  clearly  competent  for  this  court 
to  direct  the  court  below  to  enter  the  judg- 
ment It  should  have  entered  when  the  case  was 
first  before  It,  and  as  it  appears  on  the  plain- 
tiffs' own  showing  that  the  Judgment  must 
depend  on  the  construction  of  the  writings, 
and  they  have  not  convinced  us  that  we  erred 
in  our  construction  of  them  in  defendant's  ap- 
peal, we  overrule  the  assignments.  Judgment 
affirmed. 

(184  Pa.  St  488) 

GILLESPIE  et  *L  v.  ROGERS. 

(Supreme  Court  of  Pennsylvania.    Feb.  1, 

1898.) 

Opsniwo  Judgment — Devbnbb  to  Nora. 

1.  Refusal  to  open  judgment  on  a  note  In 
favor  of  the  assignee  against  the  maker,  is  prop- 
er, application  therefor  being  15  months  after 
confession  of  the  judgment  by  defendant,  which 
was  after  withdrawal  of  affidavit  of  defense 
setting  up  that  the  note  was  merely  for  plain- 
tiffs accommodation,  the  ground  alleged  for  the 
application  being  forgery  by  the  payee,  and 
defendant's  knowledge  of  the  transactions  be- 
ing substantially  the  same  when  he  confessed 
judgment  as  when  he  made  the  application. 

2.  As  against  a  bona  fide  purchaser  of  a  note 
without  notice'  of  the  course  of  dealing  between 
the  vaker  and  payee,  it  does  not  avail  the 
maker  that,  having  signed  and  delivered  it  in 
blank  to  the  payee,  with  permission  to  write 
into  it  anything  under  a  certain  amount,  the 
payee  wrote  in  a  greater  amount. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  D.  L  Gillespie  &  Co.  against  Wil- 
liam Rogers.  From  an  order  denying  applica- 
tion to  open  Judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

R  P.  Lewis,  for  appellant  J.  S.  &  E.  G. 
Ferguson,  for  appellees.' 

McCOLLUM,  J.  This  was  an  action  of  as- 
sumpsit on  a  promissory  note  for  $1,800.  It 
was  brought,  and  a  statement  of  claim,  accom- 
panied by  a  copy  of  the  note,  was  filed,  on  the 
13th  of  April,  1806.  On  the  29th  of  the  same 
month  the  defendant  filed  an  affidavit  of  de- 
fense, In  which  he  averred  that  there  was  no 
consideration  whatever  for  the  note  either  to 
him,  or  to  Doherty  Bros.,  "or  In  the  execution 
or  indorsement  and  delivery  of  it  to  the  plain- 
tiffs," for  whose  accommodation  he  alleged  it 
was  made.  On  the  21st  of  May,  1896,  the  de- 
fendant withdrew  his  affidavit  of  defense,  and 
confessed  judgment  for  $1,814.10,  that  being 
the  amount  of  the  note  with  Interest  Fifteen 
months  and  14  days  after  judgment  was  enter- 
ed in  the  suit  as  above  stated,  he  presented 
a  petition  to  the  court,  in  which  he  claimed 
that  the  note  was  a  forgery,  and  on  which  a 
rule  was  granted  to  show  cause  why  the  judg- 
ment should  not  be  opened.  The  court,  upon 
due  consideration  of  the  petition  and  the  affi- 
davit filed  in  aid  of  it,  discharged  the  rule, 
and  from  the  order  discharging  it  this  appeal 
was  taken. 

The  petition  was  manifestly  based  on  the  af- 


fidavit of  Henderson  that  the  defendant  was 
accustomed,  on  the  solicitation  of  Doherty 
Bros.,  to  sign  notes  in  blank  for  their  accom- 
modation, leaving  it  to  them  to  fill  In  the 
amounts  as  they  might  have  occasion  to  use 
the  notes.  It  was  further  stated  in  his  affida- 
vit that  it  was  understood  between  the  de- 
fendant and  Doherty  Bros,  that  the  amounts  so 
filled  in  should  not  exceed  $300  in  any  case, 
and  that  they  were  accustomed  to  disregard 
this  understanding,  and  to  write  Into  the  notes 
such  amounts  as  best  accommodated  them. 
From  this  course  of  dealing  the  affiant-  ap- 
pears to  have  inferred  that  the  defendant  never 
made  and  delivered  the  note  In  suit  to  Do- 
herty Bros.  He  does  not  allege  that  he  has 
ever  seen  the  note,  or  state  other  grounds  than 
those  above  mentioned  for  his  "best  knowledge 
and  belief."  There  is  no  denial  in  the  de- 
fendant's petition,  or  in  Henderson's  affidavit 
of  the  genuineness  of  the  defendant's  signature 
to  the  note  in  question,  nor  is  there  an  aver- 
ment in  the  defendant's  petition  of  an  agree- 
ment between  him  and  Doherty  Bros.,  such  as 
is  alleged  in  Henderson's  affidavit  It  could 
hardly  be  expected  that  the  defendant  would 
make  such  an  averment  in  the  face  of  'the 
fact  that  he  practically  admitted  In  his  affida- 
vit of  April  29th  that  he  made  the  note  for 
the  accommodation  of  the  plaintiffs,  and  of  the 
further  fact  that  he  set  up  want  of  considera- 
tion as  a  defense  to  it  It  Is  very  dear  that,  if 
it  was  agreed  between  the  defendant  and  Do- 
herty Bros,  that  they  should  not  write  into 
any  note  he  signed  in  blank  for  their  accommo- 
dation an  amount  to  exceed  $300,  he  knew, 
when  he  appeared  to  take  defense  to  the  note 
In  suit,  that  they  had  violated  the  agreement. 
If,  however,  no  agreement  defining  or  limiting 
the  amount  to  be  filled  In  was  made,  It  was 
for  them  to  determine  It.  Assuming  that  Do- 
herty Bros,  wrote  Into  the  note  In  question  a 
larger  amount  than  they  were  authorized  by 
the  defendant  to  write  into  it,  it  does  not  fol- 
low that  a  purchaser  of  the  note  for  value,  be- 
fore maturity,  and  without  notice  of  the  course 
of  dealing  between  the  maker  and  the  payees, 
would  be  prejudiced  by  their  action.  It  Is  not 
denied  in  the  defendant's  petition,  or  in  the 
Henderson  affidavit,  that  the  plaintiffs  were 
such  purchasers. 

The  petition  and  the  affidavit  on  which  it  was 
founded  were  vague  and  unsatisfactory.  They 
were  made  on  the  same  day,  and  the  former 
was  suggested  by  the  latter.  This  sufficiently 
appears  In  the  defendant's  affidavit  of  the  8th 
of  September,  in  which  he  states  that  the  Infor- 
mation on  which  he  acted  was  received  on  the 
day  they  were  written.  No  evidence  was  of- 
fered to  sustain  them,  and  they  were  not  suffl 
cient  upon  their  face  to  warrant  the  opening  of 
the  judgment  Aside  from  their  own  insuffi- 
ciency, there  were  other  matters  In  the  way  of 
the  application  to  open  it  to  wit  the  defend- 
ant's affidavit  of  defense  filed  on  the  29th  of 
April,  and  withdrawn  by  him  on  the  21st  of 
May,  his  confession  of  Judgment  on  the  day  he 
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withdrew  the  affidavit,  and  his  acquiescence  in 
the  judgment  for  15  months.  To  these  obsta- 
cles in  the  way  of  his  application  may  be  add- 
ed the  further  and  obvious  one  that  when  he 
filed  his  affidavit  of  defense  his  knowledge  of 
his  transactions  with  Doherty  Bros,  was  sub- 
stantially the  same  as  now.  The  assignment 
is  overruled,  and  the  order  discharging  the  rule 
to  open  the  judgment  Is  affirmed. 


(184  Pa.  St  641) 

GERMAN-AMERICAN  TITLE  &  TRUST  CO. 

v.  CAMPBELL. 

(Supreme  Court  of  Pennsylvania.     Feb.  7, 
1898.) 

judokbxt  on  bokd  of  80rett  —  estrt  bbfobb 
Breach. 

Judgment  can  be  entered  before  breach  on 
bond  given,  with  power  of  attorney  to  confess 
judgment,  to  surety  on  building  contract,  con- 
ditioned to  be  void  if  the  obligor  indemnify  and 
save  harmless  the  surety  from  all  damages 
which  it  may  sustain  by  reason  of  its  surety- 
ship. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Judgment  was  entered  by  the  German- Ameri- 
can Title  &  Trust  Company  against  Sanford  P. 
Campbell  on  a  bond.  Rule  to  open  the  judg- 
ment was  discharged,  and  defendant  appeals. 
Affirmed. 

The  bond  given  by  defendant  to  plaintiff  was 
as  follows:  "Know  all  men  by  these  presents 
that  L  Sanford  P.  Campbell,  am  held  and 
firmly  bound  unto  the  German-American  Title 
&  Trust  Company  of  Philadelphia  in  the  sum 
of  $10,000,  lawful  money  of  the  United  States 
of  America,  to  be  paid  to  the  said  German- 
American  Title  &  Trust  Company,  its  certain 
attorney,  .successors,  or  assigns,  to  which  pay- 
ment, well  and  truly  to  be  made,  I  do  bind 
myself,  my  heirs,  executors,  and  administra- 
tors, 'and  every  of  them,  firmly  by  these  pres- 
ents. Sealed  with  my  seal  dated  the  seven- 
teenth day  of  June,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-two 
(1892).  Whereas,  the  said  German-American 
Title  &  Trust  Company  Is  about  to  become 
surety  for  Frederick  J.  Amweg,  at  his  request, 
upon  a  certain  bond  In  the  sum  of  $50,000,  re- 
quired by  the  commonwealth  of  Pennsylvania 
to  accept  and  perform  a  contract  to  erect  an 
asylum  for  chronic  Insane  at  Wernersville, 
Pennsylvania,  In  the  event  of  the  said  Fred- 
erick J.  Amweg  being  the  lowest  and  best  bid- 
der for  the  said  contract;  and  whereas,  the 
obligor  herein  named,  In  consideration  thereof, 
has  agreed  to  save  harmless  and  indemnified 
the  said  the  German-American  Title  &  Trust 
Company,  its  successors  and  assigns,  of  and 
from  all  loss  by  reason  thereof:  Now,  the  con- 
dition of  this  obligation  is  such  that  if  the 
above-bounden  obligor,  his  heirs,  executors,  ad- 
ministrators, or  any  of  them,  shall  and  do  well 
and  sufficiently  Indemnify  and  save  harmless 
the  said  the  German-American  Title  &  Trust 


Company,  Its  successors  and  assigns,  of  and 
from  all  actions,  suits,  loss,  costs,  and  dam- 
ages and  expenses  whatsoever  which  the  said 
the  German- American  Title  &  Trust  Company, 
its  successors  or  assigns,  shall  be  put  to  or 
sustain  by  reason  of  becoming  surety  as  afore- 
said, by  said  Frederick  J.  Amweg,  then  this 
obligation  to  be  void,  or  else  to  be  and  remain 
in  full  force  and  virtue.  And  the  said  obligor 
hereby  authorizes  any  attorney  of  any  court  of 
record  In  Pennsylvania  or  any  other  state  to 
confess  judgment  against  him  for  the  above 
sum,  with  release  of  errors,  etc.,  and  hereby, 
for  himself  and  his  legal  representatives,  waive 
and  relinquish*  unto  the  said  obligee  and  its 
assigns  all  benefits  that  may  accrue  to  him  by 
virtue  of  any  and  every  law  exempting  his 
property  from  levy  and  sale  under  execution." 

J.  Campbell  Lancaster,  for  appellant  Wil- 
liam H.  Staake,  for  appellee. 

PER  CURIAM.  We  see  no  reason  to  inter- 
fere with  the  discretion  of  the  learned  court 
below  In  refusing  to  open  the  judgment  In  this 
case.  There  Is  no  dispute  whatever  as  to  the 
fact  of  the  breach  of  Amweg's  contract,  and 
the  loss  of  the  plaintiff  in  its  undertaking  to 
complete  the  performance  of  his  contract  for 
the  erection  of  the  buildings  In  question.  It 
is  perfectly  clear,  upon  the  testimony,  that  the 
work  done  by  the  plaintiff  was  done  solely  as 
surety  for  Amweg,  and  that  it  was  done  with 
the  full  knowledge  and  consent  of  the  defend- 
ant In  the  present  judgment,  who  was  surety 
for  Amweg  to  the  plaintiff,  against  loss  by  it 
as  such  surety.  The  plaintiff  had  an  undoubt- 
ed right  to  enter  the  judgment  before  breach, 
for  Its  own  protection,  and  also  to  complete 
the  performance  of  Amweg's  contract  as  sure- 
ty for  him.  We  are  very  clear  that  the  rule 
to  open  the  judgment  was  properly  discharged. 
Judgment  affirmed. 


(184  Fa.  St.  564) 

GILBERT  v.  ERIE  BLDG.  ASS'N. 

(Supreme  Court  of  Pennsylvania.     Feb.  7, 
1898.) 

Bona  Fidb  Pledgee— Certificate  of  Stock. 

A  power  of  attorney  on  the  back  of  a  cer- 
tificate of  stock  containing  a  full  power  of 
sale,  authorizing  sale  by  any  attorney  naving  it 
in  his  lawful  possession,  being  executed  by  a 
pledge  of  the  certificate,  gives  the  innocent 
pledgee  a  good  claim  thereto  against  the  owner. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Clara  A.  Gilbert,  formerly  Clara 
A.  Lukens,  against  the  Erie  Building  Associa- 
tion, to  determine  rights  to  certificate  of  stock 
which,  with  power  of  attorney  on  the  back, 
plaintiff,  the  owner  thereof,  loaned  to  Joseph 
McDonald,  to  use  as  security  for  a  loan  of  $700 
from  Laughlln  and  McManus,  and  which 
Laughlln  and  McManus  then  pledged  to  de- 
fendant for  a  loan  of  $5,000.  Judgment  for 
defendant    Plaintiff  appeals.    Affirmed. 
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The  power  of  attorney  Is  as  follows: 

"Know  all  men  by  these  presents,  that  I, 
Clara  A  Lukens,  for  value  received,  have  bar- 
gained, sold,  assigned,  and  transferred,  and  by 
these  presents  do  grant,  bargain,  sell,  assign, 

and  transfer,  unto ,  fifty  (50)  shares  of 

the  capital  stock  of  the  Catawlssa  R.  R.  Co., 
standing  In  my  name  on  the  books  of  the  com- 
pany, and  do  hereby  constitute  and  appoint 

my  true  and  lawful  attorney,  Irrevocable 

for  me  and  in  my  name  and  stead,  but  to 

use  to  sell,  transfer,  and  set  over  all  or  any 
part  of  the  said  stock,  and  for  that  purpose  to 
make  and  execute  all  necessary,  acts  of  assign- 
ment and  transfer,  and  one  or  more  persons 
to  substitute  with  like  full  power,  hereby  rati- 
fying and  confirming  all  that said  attor- 
ney or  substitute  or  substitutes  shall  lawfully 
do  by  virtue  hereof.  In  witness  whereof,  I 
have  hereunto  set  my  hand  and  seal,  the  23rd 
day  of  July,  1881. 

"Clara  A.  Lukens,    [Seal] 
"Now  Clara  A.  Gilbert. 

"Signature  guarantied:  Laughlln  &  Mc- 
Manus. 

"Sealed  and  delivered  In  the  presence  of  B. 
D.  Gilbert." 

Samuel  S.  Craig  and  Ellas  P.  Smithers,  for 
appellant.  O.  T.  Quln  and  Hanson,  for  appel- 
lee. 

PER  CURIAM.  The  power  of  attorney  on 
the  back  of  the  certificate  signed  by  the  plain- 
tiff was  in  the  usual  general  terms  of  such  In- 
struments, and  contained  no  restrictions,  quali- 
fications, or  conditions.  It  contained  a  full  pow- 
er of  sale,  and  certainly  authorized  a  sale  of 
the  certificate  by  any  attorney  who  had  it  in 
his  lawful  custody.  The  defendant  was  an 
innocent  pledgee  of  the  certificate,  and  was  per- 
fectly at  liberty  to  advance  money  upon  it,  and 
take  It  as  collateral,  devested  of  all  claims  on 
the  part  of  the  owner.  Under  all  the  authori- 
ties, a  transfer  executed  in  such  circumstances 
confers  a  good  title  upon  the  person  buying  It 
or  advancing  money  upon  it  Judgment  af- 
firmed. 


(184  Pa.  St.  Stt)  , 

STEARNS  v.  ONTARIO  SPINNING  CO. 

(Supreme  Court  of  Pennsylvania.    Feb.  7, 
1898.) 

Negligence— Evidence. 

Any  presumption  of  negligence  arising 
from  the  fact  that  the  ax  head  which  struck 
plaintiff's  husband  fell  from  an  open  door  in 
the  building  occupied  by  defendant  is  rebutted 
by  testimony  of  defendant's  employe,  intro- 
duced by  plaintiff,  that  at  the  time  of  the  acci- 
dent he  was  using  the  ax  in  cutting  the  iron 
bands  on  a  bale  of  cotton;  that  he  had  used 
it  for  two  years,  and  never  had  trouble  with 
it;  that  he  had  frequently  examined  It,  to 
see.  whether  it  was  in  good  condition;  that, 
while  he  had  not  made  any  particular  examina- 
tion, "it  seemed  to  be  in  first-class  shape"; 
that  he  had  noticed  nothing  wrong  about  it; 
that  immediately  before  the  accident  he  had 
been  using  it  for  about  two  minutes,  and  had 


cut  ten  bands  from  a  bale,  and,  when  he 
raised  it  to  strike  again,  the  head  new  off  and 
out  the  doorway. 

Appeal  from  court  of  common  pleas,  Philadel- 
phia county. 

Action  by  Sarah  Stearns  against  the  Ontario 
Spinning  Company.  Judgment  of  nonsuit. 
Plaintiff  appeals.    Affirmed. 

William  F.  Harrity,  James  M.  Beck,  and  Al- 
fred R  Halg,  for  appellant.  John  G.  Johnson, 
for  appellee. 

FELL,  J.  The  plaintiff's  testimony  showed 
that  her  husband,  while  lawfully  in  an  area 
way  In  the  building  in  which  he  was  employed, 
was  struck  on  the  leg  by  an  ax  head,  and  there- 
by received  a  wound,  from  the  effects  of  which 
he  died;  and  that  the  ax  head  fell  from  an  open 
doorway  in  the  fifth  story  of  the  building 
which  was  occupied  by  the  Ontario  Spinning 
Company,  the  corporation  defendant  Tie" 
plaintiff  then  called  Clement,  an  employe  of 
the  defendant,  who  testified  that  at  the  time 
of  the  accident  he  was  using  the  ax  in  question 
in  cutting  or  breaking  the  iron  bands  on  a  bale 
of  cotton;  that  he  had  used  the  same  ax  for 
about  two  years;  that  be  had  never  had  any 
trouble  with  it;  that  he  had  frequently  exam- 
ined It,  to  see  whether  it  was  in  good  condition; 
that  on  this  occasion,  while  be  had  not  made 
any  particular  examination,  "it  seemed  to  be  in 
first-class  condition";  that  he  had  noticed  noth- 
ing wrong  with  it;  that  Immediately  before 
the  accident  be  had  been  using  it  for  about  two 
minutes,  and  had  cut  ten  bands  from  a  bale  of 
cotton;  and  that,  when  he  raised  it  to  strike 
again,  the  head  flew  off  the  handle,  and  out  of 
the  open  doorway  behind  him.  The  doctrine 
of  res  ipsa  loquitur  applies  where,  under  the 
circumstances  shown,  the  accident  presumably 
would  not  have  happened  if  due  care  had  been 
exercised.  Excepting  where  contractual  rela- 
tions exist  between  the  parties,  as  in  the  case 
of  carriers  of  passengers  and  some  others,  neg- 
ligence will  not  be  presumed  from  the  mere 
happening  of  the  accident  and  a  consequent  In- 
jury, but  the  plaintiff  must  show  either  actual 
negligence,  or  conditions  which  are  so  obvious- 
ly dangerous  as  to  admit  of  no  Inference  other 
'than  that  of  negligence.  The  burden  which  is 
thus  thrown  upon  the  defendant  Is  not  that  of 
satisfactorily  accounting  for  the  accident,  but 
merely  that  of  showing  that  he  used  due  care. 
It  is  therefore  unnecessary  in  this  case  to  con- 
sider whether  proof  of  the  accident  and  its  at- 
tendant circumstances  was  sufficient  to  put 
the  defendant  to  its  defense,  for,  if  any  pre- 
sumption of  negligence  had  been  raised  by  the 
previous  testimony,  It  was  a  presumption  of 
fact  only,  and  was  entirely  rebutted  by  the  tes- 
timony of  Clement,  the  defendant's  employe, 
who  was  the  last  witness  called  by  the  plain- 
tiff. His  evidence  showed  that  he  was  a  com- 
petent man,  and  that  he  had  used  due  care, 
and  It  was  at  the  same  time  entirely  consist- 
ent with  the  happening  of  the  accident  as  de- 
scribed by  the  other  witnesses.    For  to  tbose 
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who  are  familiar  with  the  construction  of  the 
ordinary  ax,  such  as  the  one  In  thla  case  was 
shown  to  have  been,  It  la  readily  conceivable 
that  the  head  and  handle  may  part  although 
apparently  securely  Joined;  and  to  those  who 
are  familiar  with  their  use  It  la  known  that 
they  sometimes  do  so  without  previous  warn- 
ing;. What,  then,  was  there  to  submit  to  the 
jury?  Hie  defendant,  as  we  have  said,  was 
not  bound  to  account  for  the  happening  of  the 
accident  He  had  been  relieved  by  the  plain- 
tiff of  the  burden,  if  any  there  was,  of  show- 
ing the  exercise  of  due  care.  The  plaintiff's 
whole  testimony  not  only  failed  to  show  negli- 
gence on  the  part  of  the  defendant,  but  rebutted 
any  presumption  of  negligence  which  may 
have  arisen,  and  affirmatively  proved  its  ab- 
sence. We  are  of  the  opinion  that  the  nonsuit 
was  properly  entered,  and  the  Judgment  to  af- 
firmed. 


(184  Pa.  St.  671) 

FIFTH  MUT.  BUILDING  SOO.  OF  MANA- 
YUNK: v.  HOLT. 

(Supreme  Court  of  Pennsylvania.    Feb.  T, 
1898.) 

Has  Judicata— Parties— Kvidsxos— Opixiov. 

L  A  Judgment,  in  an  action  by  F.  against  an 
association,  determining  that  F.  was  the  own- 
er of  certain  shares  therein,  is  not  conclusive 
between  the  association  and  H,  though  H. 
was  notified  of  the  action,  and  testified  there- 
in for  the  association;  he  not  having  been 
allowed  to  defend  therein,  and  the  right  to  ap- 
peal having  been  stipulated  away  by  the  asso- 
ciation. 

2.  A  party  to  a  disputed  contract  cannot  in- 
dependent of  anything  else,  give  as  evidence  of 
the  contract  that  he  entered  a  charge  against 
himself,  in  his  own  book,  for  the  consideration. 

3.  One  in  an  action  with  an  association,  en- 
deavoring to  show  ownership  of  shares  in  it 
cannot  ask  its  secretary  whether  he  had  not 
always  been  recognised  by  it  as  the  owner  of 
the  stock  after  an  alleged  transfer  to  him;  this 
being  an  attempt  to  elicit  an  opinion  formed 
from  entries  in  the  society's  books  and  the 
declarations  in  a  mortgage  which  such  person 
gave  the  association  for  a  loan. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  the  Fifth  Mutual  Building  Society 
of  Manayunk  against  John  P.  Holt  to  enforce 
a  mortgage.  Judgment  for  plaintiff.  Defend- 
ant appeals.     Reversed. 

8.  Morris  Wain  and  John  O.  Johnson,  for  ap- 
pellant   Francis  8.  CantreU,  for  appellee. 

DEAN,  J.  John  A.  Fltzpatrick,  In  May, 
1887,  subscribed  for  16  shares  of  stock  in  the 
plaintiff  society;  he  to  pay  therefor  $15  per 
month  dues,  according  to  the  usual  stipulations 
of  such  contracts  of  membership.  About  one 
year  afterwards,  Fltzpatrick,  by  a  verbal  con- 
tract agreed  to  transfer  the  10  shares  to  Holt 
defendant;  and  a  credit  of  $210,  the  con- 
sideration, was  entered  in  Fitzpatrick's  favor 
on  Holt's  books,— Fltzpatrick  being  at  the  time 
an  employe  of  Holt  Fltzpatrick  then  took  his 
society  pass  book  to  the  secretary,  and  had 
him  erase  his  name  In  It  and  write  that  of 


Holt  The  same  change  was  made  In  the 
society's  books.  But  the  certificate  of  stock  It- 
self was  never  delivered  or  assigned  to  Holt. 
It  remained  In  Fitzpatrick's  possession  until  the 
8th  day  of  February,  1894,  when  he  assigned 
it  to  his  mother,  Emma  Fltzpatrick.  From 
June,  1888,  Holt's  name  appeared  on  the  books 
of  the  association  as  a  member  and  owner  of 
the  stock,  and  the  society  received  from  him 
the  monthly  dues.  On  October  4th  of  that 
year,  be  borrowed  from  the  society,  under  Its 
rules,  $8,000,  on  the  IB  shares  of  stock,  and 
secured  the  loan  by  mortgage  upon  his  cotton 
and  woolen  mil]  property  in  Manayunk.  The 
mortgage  recites,  as  part  of  the  consideration 
for  the  loan,  that  Holt  is  to  pay  $15  monthly, 
as  the  owner  of  15  shares  of  the  capital  stock. 
Holt  paid  the  monthly  contribution,  and  other 
demands  of  the  society,  until  May,  1896,— a 
period  of  84  months,— which  contributions  re- 
paid the  loan.  He  then  requested  the  asso- 
ciation to  satisfy  the  mortgage,  which  it  de- 
clined to  do,  for  these  reasons:  As  already  no- 
ticed, the  certificate  of  stock  ttself  had  not  been 
transferred  or  delivered  by  Fltzpatrick  to  Holt, 
but  Instead,  had  been  retained  by  Fltzpatrick, 
and  was  by  him,  In  1894  (more  than  six  years 
afterwards),  transferred  and  delivered  to  Emma 
Fltzpatrick,  who  brought  suit  on  it  against  the 
society,  and  after  a  trial  in  court  there  was 
judgment  for  the  plaintiff.  The  contention  of 
the  plaintiff  in  that  case  was  that  no  actual 
transfer  of  the  stock  was  Intended;  that  all 
the  payments  made  by  Holt  had  been  out 
of  money  furnished  him  for  that  purpose  by 
Fltzpatrick.  This  was  flatly  denied  by  the 
society,  and  it  called  Holt  as  a  witness,  who 
supported  the  denial  under  oath.  After  the  ad- 
verse Judgment  the  society  paid  the  amount 
of  It  to  Emma  Fltzpatrick,  and  claimed  that 
its  liability  on  the  15  shares  of  stock  then 
ended.  It  then  Issued  scire  facias  against 
Holt  who  contended  that  he  had  paid  the  mort- 
gage by  the  monthly  contributions.  On  the 
trial  in  the  court  below,  plaintiff,  for  the  pur- 
pose of  showing  that  Holt  had  no  title  to  the 
stock,  offered  In  evidence  the  record  and  Judg- 
ment in  the  suit  of  Fltzpatrick  against  the  so- 
ciety. Against  the  objection  of  defendant  the 
record  was  admitted,  and  the  jury  instructed 
that  the  judgment  was  conclusive  against  Holt, 
and  to  render  a  verdict  for  plaintiff.  Hence 
thla  appeal. 

The  main  question  here  is  what  is  the  legal 
effect  of  that  Judgment  as  between  the  parties 
to  this  suit?  Undoubtedly,  a  former  Judg- 
ment binds  the  parties  to  the  record,  and  their 
privies.  Holt,  however,  was  not  a  party  of 
record  to  that  suit;  but  this  is  not  conclusive 
in  his  favor.  "The  law  includes  all  who  were 
directly  Interested  in  the  subject-matter,  and 
bad  a  right  to  make  defense,  or  to  control  the 
proceeding,  and  to  appeal  from  the  Judgment 
The  right  also  Involves  the  right  to  adduce  tes- 
timony, and  to  cross-examine  the  witnesses  on 
the  other  side."  GreenL  Bv.  I  524;  Glltinan 
v.  Strong,  64  Pa.  St  242.  There  can  be  no 
doubt  that  Holt  was  directly  Interested  in  Ibe 


Digiti 


zed  by  G00gk 


294 


89  ATLANTIC  REPORTER. 


(F*. 


subject-matter  of  that  suit,  and  be  was  a  privy, 
as  regards  the  society,  for  It  succeeded  to  bis 
right  to  the  contract  with  John  Fitzpatrlck. 
But  he  could  not  defend  the  right  of  his  suc- 
cessor, against  Its  objection.  He  must  be 
brought  upon  the  record  by  the  assent  of  the 
latter,  or,  with  its  assent,  he  must,  personally 
or  by  counsel,  take  active  part  In  the  defense. 
Holt  testified  that  the  society  gave  him  no- 
tice of  the  suit,  but  that  when  his  attorney 
appeared  he  was  not  permitted  to  take  part  in 
the  trial,  or  examine  witnesses,  or  argue  the 
case  to  the  jury;  that  the  society's  counsel 
took  control,  and  practically  excluded  him  from 
any  part  In  the  defense.  It  further  appeared 
that  bis  attorney  requested  counsel  for  the 
society  to  have  him  intervene  as  a  defendant 
of  record,  and  this  request  was  refused.  Still 
further  It  was  shown  that  after  judgment  the 
counsel  for  the  society  agreed  with  Holt  that 
it  would  take  an  appeal  to  the  supreme  court, 
—Holt  to  employ  counsel,  and  take  charge  of 
the  appeal;  but  when  his  appeal  was  lodged  in 
this  court  he  was  met  by  a  written  stipulation 
of  the  same  counsel  with  Fitzpatrlck  that  no 
appeal  should  be  taken,  whereupon  the  appeal 
was  quashed.  Clearly,  as  between  him  and 
the  society,  not  being  a  party  to  the  record, 
and  there  being  evidence  offered  that  he  and 
his  counsel  were  excluded  from  any  control  of 
the  defense;  were  not  permitted  to  adduce  evi- 
dence, examine  or  cross-examine  witnesses;  that 
his  appeal  failed  because  of  the  disingenuous 
conduct  of  the  society's  counsel,— he  is  not 
bound  by  the  judgment,  which  he  had  no  op- 
portunity to  defend  against.  The  appearance 
as  a  witness,  In  a  suit  between  other  parties, 
by  one  having  an  Interest  in  the  subject-matter 
of  contention,  does  not  make  the  witness  a 
party  to,  or  bind  him  by  the  event  of,  the  liti- 
gation. As  is  said  by  our  Brother  Williams  In 
Re  Miner's  Estate,  159  Pa.  St  662,  28  Atl. 
441:  "There  are  some  cases  In  which  actual 
knowledge  of  the  pendency  of  an  action  at  law, 
or  the  existence  of  an  Incumbrance,  or  the  like, 
may  take  the  place  of  legal  notice;  but  I  know 
of  no  case  where  one  who  has  been  examined 
as  a  witness  is,  by  reason  of  that  fact  alone, 
concluded  by  the  judgment  or  decree  rendered 
In  the  case."  On  this  question  the  jury  should 
have  been  Instructed  that  if  they  believed  from 
the  evidence  that  Holt,  as  a  party,  was  not 
allowed  to,  in  fact,  defend  in  the  former  suit, 
he  was  not  bound  by  the  judgment. 

This  disposes  of  all  the  errors  assigned,  ex- 
cept the  first  and  second.  As  to  the  first,  the 
defendant  offered  In  evidence  his  book  of  origi- 
nal entry,  containing  the  account  between  him 
and  Fitzpatrlck,  to  show  that,  at  the  time  he 
alleged  that  the  purchase  of  the  stock  was 
made,  a  credit  had  been  entered  In  favor  of 
Fitzpatrlck  for  $210;  the  consideration  to  be 
paid  for  the  transfer.  On  objection  by  plain- 
tiff, this  was  excluded.  In  view  of  the  offer, 
we  think  that  this  was  right.  The  learned 
judge  properly  held  that  one  party  to  a  disputed 
contract  cannot  prove  it  by  showing  that  he 
entered  a  Charge  against  himself  in  his  own 


book  for  the  consideration.  That  was  the  offer 
In  this  case,  and  the  whole  of  it.  If  It  bad 
been  to  prove  that  such  an  entry  was  regularly 
made  by  defendant  long  anterior  to  any  dis- 
pute as  to  the  ownership,  to  be  followed  by 
proof  that  plaintiff  contemporaneously  had 
changed,  in  Its  books,  the  name  of  the  owner 
from  Fitzpatrlck  to  Holt,  and  that  the  latter 
bad  thereafter,  for  years,  paid  the  monthly  dues, 
this  to  be  further  followed  by  the  testimony  of. 
Holt  that  Fitzpatrlck,  in  the  business  transac- 
tions between  them,  had  In  fact  received  the 
very  consideration  entered  to  his  credit  on  the 
book,  it  would  have  been  admissible;  for  then 
it  would  not  have  been  an  Independent  act  -of 
plaintiff,  tending  to  establish  his  side  of  the 
case,  but  would  have  been  a  link  in  the  chain 
of  circumstances,  and  entirely  consistent  with 
them,  warranting  the  inference  of  the  alleged 
contract  By  Itself,  it  was  of  no  value;  but 
as  part  of  a  whole,  pointing  to  the  same  con- 
clusion, It  would  have  been  admissible. 

As  to  the  second  assignment,  the  secretary  of 
the  society  was  asked  If  Holt  had  not  always 
been  recognized  by  the  society  as  the  owner  of 
the  stock  after  the  alleged  transfer.  This  ques- 
tion, on  objection  by  plaintiff,  was  overruled. 
The  ruling  was  correct  The  object  was  to 
elicit  an  opinion  formed  from  the  entries  In  the 
society's  books  and  the  declarations  in  the  mort- 
gage. The  court  and  jury  were  just  as  capa- 
ble of  forming  an  opinion  from  these  facts  .is 
the  witness,  and  that  Is  what  they  were  there 
for.  The  judgment  la  reversed,  and  a  v.  f.  d. 
a.  awarded. 

(184  Pa.  St  S24) 
BLANEY  v.  ELECTRIC  TRACTION  CO. 
(Supreme  Court  of  Pennsylvania.     Feb.  7, 
1898.) 
Btrbbt  Railways— Accident  on  Tracks— Con- 
tributor! Negligence. 
There    is    contributory    negligence    where 
one   starting  to  cross   a   street,   just  after   a 
street  car  has  passed,  does  not  stop  till  he  is 
struck  by  a  car  going  in  the  opposite  direction 
from  the  first  on  tracks  six  feet  beyond  those 
on  which  was  the  first  car. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Catharine  Blaney  against  the  Elec- 
tric Traction  Company.  Judgment  for  plain- 
tiff.   Defendant  appeals.     Reversed. 

Thaddeus  L.  Vandersllce  and  Thomas  Learn- 
ing, for  appellant  A.  S.  Ashbrldge,  Jr.,  for 
appellee. 

DEAN,  J.  John  Blaney,  husband  of  plain- 
tiff, while  attempting  to  cross  defendant's 
tracks  at  Leamey  street  crossing  of  Lehigh  av- 
enue, on  21st  of  September,  1895,  was  struck 
by  a  car  and  killed.  The  car  tracks  are  on 
Lehigh  avenue,  an  unusually  broad  street. 
There  are  double  tracks  In  the  center  for  cars 
running  east  and  west,  with  a  space  between 
of  six  feet.  The  deceased  attempted  to  cross 
from  the  north  to  the  south  side  of  the  avenue. 
Just  as  he  left  the  curb,  a  car  approached  on 
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the  north  back,  the  one  next  him,  running 
westward.  He  stopped  about  four  feet  from 
the  track,  and,  as  soon  as  the  car  passed,  at- 
tempted to  cross,  and  was  struck  by  a  car 
running  eastward  on  the  south  track.  There 
was  evidence  for  the  jury,  such  as  rapid  run- 
ning at  that  point,  failure  to  sound  the  gong, 
and  Inattention  of  motorman,  tending  to  show, 
negligence  of  defendant  The  plaintiff  brought 
suit  for  damages.  At  the  trial  the  learned 
judge  of  the  court  below  submitted  two  ques- 
tions to  the  jury:  (1)  Was  defendant  negli- 
gent? (2)  Was  deceased  negligent?  The  jury 
found  for  plaintiff  on  both,  and  defendant  ap- 
peals, assigning  for  error  the  refusal  of  the 
court  to  peremptorily  Instruct  the  jury  that  de- 
ceased was  guilty  of  contributory  negligence, 
and  therefore  plaintiff  could  not  recover.  The 
defendant  called  no  witnesses.  Consequently 
the  only  question  Is  whether  plaintiff's  evidence 
disclosed  a  case  of  contributory  negligence. 
The  deceased  was  a  weaver  by  trade,  and  was 
54  years  of  age,  in  full  possession  of  the  senses 
of  sight  and  hearing,  and  had  been  a  resident 
of  the  city  for  several  years.  He  must  be  as- 
sumed to  have  possessed  ordinary  Intelligence, 
and  therefore  was  bound  to  know  the  double 
tracks  were  for  the  passage  of  cars  In  opposite 
directions.  He  stopped  until  the  west-bound 
car  passed  In  front  of  and  away  from  him; 
then  Immediately  started  to  cross  both  tracks, 
and  did  not  stop  before  being  struck.  This  is 
testified  to  by  all  of  plaintiff's  witnesses  who 
saw  the  accident,  five  In  number.  Two  of 
them  state  he  seemed  to  "cut  eater-cornered" 
across,  as  if  to  avoid  the  car.  One  says  he  ran 
into  the  car.  But,  if  any  fact  can  be  estab- 
lished by  unvarying,  concurrent  testimony,  it 
is  that,  immediately  after  the  car  passed  west, 
he  started  to  cross  the  Intervening  16  feet  to 
the  other  side  of  the  tracks,  and  did  not  stop 
for  an  instant  As  before  noticed,  he  was 
bound  to  know  a  car  might  be  coming  east  on 
the  far  track.  That  car  could  be  seen,  was 
actually  seen,  approaching  by  the  witnesses. 
He  could  have  stopped  for  a  second  on  the  track 
of  the  car  which  had  just  left  him  westward, 
or  for  half  that  time  on  the  six-feet  space  be- 
tween the  tracks.  If  he  had  done  either,  he 
would  have  been  safe,— that  is,  If  the  coming 
car  had  been  running,  as  is  argued  by  appellee, 
30  miles  an  hour  (but  this  is  very  doubtful); 
for,  If  he  had  lost  but  a  second  of  time  on  his 
way  to  reach  the  east-bound  track,  the  car 
would  have  passed  him.  To  bring  about  the 
disaster,  both  had  to  occupy  that  particular  spot 
in  that  particular  instant  of  time.  What  Is  the 
unavoidable  inference?  Clearly,  one  of  two: 
Either  he  did  not  look  for  a  coming  car,  where 
ordinary  Intelligence  and  care  dictated  there 
might  be  one;  or,  seeing  one  perilously  near, 
he  recklessly  ran  the  risk  of  passing  in  front 
of  It  The  argument  of  appellee,  that  the  west- 
ward car  obstructed  his  view  of  the  east-bound 
one,  is  without  weight  If  he  had  stopped  for 
a  moment  on  that  track  to  look,  the  car  on  the 
other  would  have  passed  him,  whether  he  saw 
it  or  not;  If  he  had  stopped  but  a  moment  on 


the  space  between  the  tracks,  he  would  have 
seen  it  coming,  and  safely  passing  him.  From 
the  testimony  of  the  two  witnesses,  who  say 
that  without  stopping,  he  "cut  eater-cornered'*, 
across  the  tracks,  tt  Is  not  improbable  the  sec- 
ond inference  is  correct;  that  Is,  he  attempted 
a  not  unusual  experiment,  to  match  his  speed 
against  that  of  a  car.  Every  day  on  the  streets 
of  this  city  we  see  agile  persons  bound  from 
one  side  of  the' street  to  the  other,  rather  than 
wait  a  second  or  two,  until  an  approaching  car 
which  they  see  passes.  Probably,  999  get 
across  safely.  The  one- thousandth  one  mis- 
calculates his  own  speed,  or  that  of  the  car,  by 
half  a  second,  and  is  injured  or  killed.  But 
whichever  of  the  two  Inferences,  in  the  case  be- 
fore us,  be  correct,  each  points,  unerringly,  to 
contributory  negligence.  There  was  no  room, 
on  the  evidence,  for  the  jury  to  draw  a  third 
one,  that  of  ordinary  care  on  part  of  deceased; 
for  ordinary  care  suggested  that  he  stop  and 
look  for  a  coming  car  running  east  as  well  as 
for  one  running  ;west.  The  judgment  is  re- 
versed, and  judgment  is  entered  for  defendant. 


(184  Fa.  St.  500) 
LAWRENCE  v.  KORN. 
(Supreme  Court  of  Pennsylvania.     Feb.  t.    • 
1868.) 
MoKTOAOEa — Fokbolosube— Defenses. 

1.  In  an  action  by  an  administrator  c.  t  a. 
to  foreclose  a  mortgage,  it  is  not  a  good  defense 
that  defendant  is  prosecuting  with  diligence 
proceedings  in  partition  in  the  orphans'  court, 
under  which  the  mortgage,  being  against  his 
undivided  interest  will  be  discharged,  and  pay- 
ment made  from  the  fund  raised  by  the  sale, 
the  administrator  not  being  a  party  to  such  pro- 
ceedings. 

2.  It  is  not  a  good  defense  that  the  right  of 
plaintiff  as  administrator  c.  t  a.  to  foreclose 
does  not  appear  on  the  face  of  the  scire  facias, 
in"  that  it  is  not  alleged  therein  that  letters  of 
administration  to  plaintiff  were  granted  in  the 
state. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Frank  A.  Lawrence,  administra- 
tor de  bonis  non  with  the  will  annexed  of  the 
estate  of  Achilus  Lawrence,  deceased,  against 
Henry  Korn.  From  an  order  making  abso- 
lute a  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense,  defendant  appeals. 
Affirmed. 

F.  Carroll  Brewster,  for  appellant.  William 
Henry  Fox  and  David  Wallerstein,  for  appel- 
lee. 

FELL,  J.  The  action  was  to  recover  the 
principal  of  an  overdue  mortgage  debt  The 
assignments  of  error  relate  to  the  order  of 
court  in  making  absolute  a  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense. 
The  grounds  of  defense  presented  by  the  affi- 
davit are  (1)  that  the  defendant  has  begun  and 
Is  prosecuting  with  due  diligence  proceedings 
In  partition  in  the  orphans'  court  under  which 
the  mortgage,  being  against  his  undivided  in- 
terest will  be  discharged,  and  payment  made 


Digitized  by 


Google 


298 


88  ATLANTIC  REPORTER. 


(Pa. 


from  the  fond  raised  by  sale;  (2)  that  the 
right  of  the  plaintiff  to  sue.  does  not  appear 
on  the  face  of  the  scire  facias,  as  It  is  not 
alleged  therein  that  letters  testamentary  to  the 
executors  to  whom  the  mortgage  was  given1, 
or  letters  of  administration  de  bonis  non  cum 
testameato  annezo  to  the  plaintiff,  were  grant- 
ed In  this  state.  We  see  nothing  in  either  of 
these  reasons  to  prevent  judgment  It  would 
not  follow  that  the  mortgage  would  be  devest- 
ed by  the  proceedings  in  partition.  The  pri- 
mary purpose  of  such  a  proceeding  is  to  secure 
a  division  of  the  lands,  and,  where  a  part  is  al- 
lotted to  a  mortgagor  of  an  undivided  Interest, 
the  lien  of  the  mortgage  may  be  restricted  to 
the  part  set  out  to  him  in  severalty.  Bav- 
ington  v.  Clarke,  2  Fen.  &  W.  115;  Long's 
Appeal,  77  Pa.  8t  151;  Stewart  v.  Bank,  101 
Pa.  St  342;  Robisson  v.  Miller,  158  Pa.  St 
177,  27  AtL  887.  The  plaintiff  was  not  a  par- 
ty to  the  proceeding,  and  his  right  to  proceed 
on  the  mortgage  could  In  no  manner  be  affect- 
ed by  It 

The  record  shows  no  defect  of  power  In  the 
plaintiff  to  maintain  the  action,  and  the  affi- 
davit of  defense  does  not  aver  a  want  of  pow- 
er. It  suggests  only  that  his  right  to  sue 
does  not  affirmatively  appear  from  the  state- 
ment in  the  scire  facias  that  letters  of  admin- 
istration were  Issued  to  him. '  No  issue  was 
raised  upon  the  subject  There  is  no  pre- 
sumption against  the  right  and,  if  the  defend- 
ant had  reason  to  believe  that  the  plaintiff  was 
a  foreign  administrator,  he  should  have  so 
stated.    The  judgment  Is  affirmed. 


(184  Pa.  St  665) 

COCHRAN  et  al.  v.  PHILADELPHIA  ft  B. 

T.R.CO. 

(Supreme  Court  of  Pennsylvania.     Feb.  7,  ' 

1898.) 

Nboliginci— Plbadino  —  SomaiBHor  of  Pbti 

TIOU. 

In  an  action  against  a  railroad  company, 
the  statement  averred  that  plaintiffs  owned  a 
mill  in  a  city  occupied  by  tenants;  that  defend- 
ant procured  the  passage  of  an  ordinance  to 
change  the  grade  of  the  street  in  front  of  the 
mill,  provided  defendant  should  be  liable  for 
damages  therefrom;  that  the  work  was  done 
by  defendant  in  March  and  April,  1892,  in  the 
course  of  which  it  covered  the  stopcock  to  the 

Sis  main  with  some  six  feet  of  earth;  that  on 
ecember  1,  1893,  a  fire  occurred  in  the  cellar 
of  the  mill,  which  was  just  about  under  con- 
trol, when  the  heat  melted  the  gas  pipe  at  the 
meter,  and  permitted  the  gas  to  flow  m;  that 
an  effort  was  immediately  made  to  turn  it  off, 
but  it  was  then  first  discovered  that  the  stop- 
cock had  been  covered,  and  could  not  be  lo- 
cated; and  that  the  flames  fed  by  the  gas  be- 
came uncontrollable,  and  the  mill  and  contents 
were  totally  destroyed.  Held  not  to  state  a 
cause  of  action. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  John  S.  Cochran  and  another, 
trading  as  John  S.  Cochran  &  Bro.,  against 
the  Philadelphia  and  Reading  Terminal  Rail- 
road Company.  From  a  judgment  for  defend- 
ant, after  a  demurrer  to  plaintiff's  amended 


statement   was   sustained,    plaintiffs   appeal 
Affirmed. 

The  statement  la  as  follows: 

"On  the  1st  day  of  December,  A.  D.  1893, 
and  for  several  years  prior  thereto,  plaintiffs 
were  the  owners  of  a  mill  property  at  the 
southeast  corner  of  Tenth  and  Columbia  ave- 
nue, and  extending  east  to  Hutchinson  street 
in  the  city  of  Philadelphia.  In  this  mill 
property  plaintiffs  had  a  large  quantity  of 
stock,  goods,  machinery,  boiler,  engine,  shaft- 
ing, and  fixtures,  and  were  engaged  in  the 
manufacture  of  yarns.  In  operating  said 
mill  plaintiffs  made  use  of  the  gas  furnished 
by  the  city  of  Philadelphia,  supplied  by  pipes 
leading  from  the  gas  main  in  Columbia  avenue 
into  said  mill.  In  front  of  said  mill  prop- 
erty, on  Columbia  avenue,  there  was  provided 
and  existed  a  mode  of  access  to  said  gas  pipe 
leading  from  the  main  into  said  mill,  whereby 
the  flow  of  gas  Into  said  mill  could  be  turned 
on  or  off  by  means  of  a  key  inserted  into  the 
stopoff  of  the  gas  pipe,  and  this  key  was  used 
from  the  surface  of  the  street  and  reached 
the  gas  pipe  through  a  wooden  pipe  leading 
from  the  surface  of  the  street  down  to  the 
gas  pipe.  The  defendant,  the  Philadelphia  & 
Reading  Terminal  Railroad  Company,  desired 
to  make  said  Columbia  avenue  cross  Its  ra'l- 
road  between  Ninth  and  Tenth  streets  over  a 
bridge  instead  of  at  the  surface  grade,  and  in 
furtherance  of  that  object  the  city  of  Phila- 
delphia passed  an  ordinance  dated  the  26th 
day  of  December,  A.  D.  1890,  to  change  the 
grade  of  said  Columbia  avenue  (Ordinances 
1890,  p.  423),  a  copy  of  which  Is  as  follows: 

"  'Sec.  8.  The  department  of  public  works 
is  hereby  directed  and  authorized  to  revise  the 
grade  of  Columbia  avenue  at  or  near  the  point 
where  the  same  crosses  the  line  of  the  Phila- 
delphia, Germantown  and  Norrlstown  Rail- 
road, and  to  revise  the  grades  of  Broad  street 
and  Lehigh  avenue,  at  or  near  the  place  where 
the  said  streets  cross  the  line  of  the  Philadel- 
phia, Germantown  and  Norrlstown  Railroad, 
so  that  said  streets  shall  be  carried  over  the 
line  of  said  railroad,  and  to  revise  the  grade 
at  Broad  street,  at  or  near  Pennsylvania  ave- 
nue, where  Broad  street  crosses  the  line  of  the 
Philadelphia  and  Reading  Railroad  Company, 
so  that  Broad  street  can  be  carried  over  the 
said  railroad.  Said  changes  of  grade,  after 
said  revisions,  shall  be  made  by  said  depart- 
ment: provided,  that  all  expenses  and  dam- 
ages incident  thereto  shall  be  paid  by  said 
railroad  company,  which  shall  hold  the  city 
of  Philadelphia  indemnified  against  the  same. 
The  said  Philadelphia  and  Reading  Terminal 
Railroad  Company  shall  be  obliged  to  con- 
struct, or  cause  to  be  constructed,,  without  ex- 
pense to  the  city,  that  portion  of  the  structures, 
with  the  approaches  thereto,  necessary  to  car- 
ry Broad  street  and  Columbia  avenue  and  Le- 
high avenue,  at  the  elevation  and  In  accord- 
ance with  the  plans  herewith  submitted,  over 
the  Philadelphia,  Germantown  and  Norrlstown 
Railroad,  and  to  construct,  or  cause  to  be  con- 
structed, without  expense  to  the  city,  so  much 
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of  the  structure,  with  the  approaches  thereto, 
as  shall  be  necessary  to  carry  Broad  street,  at 
Pennsylvania  avenue,  at  the  elevation  and 'In 
accordance  with  the  plans  submitted  herewith, 
over  the  tracks  of  the  Philadelphia  and  Read- 
ing Railroad  Company. 

"'Sec.  9.  Before  any  work  shall  be  com- 
menced by  the  said  railroad  company  It  shall 
enter  Into  a  bond,  In  a  form  to  be  approved 
by  the  city  solicitor,  with  the  Philadelphia  and 
Reading  Railroad  Company,  as  surety,  in  the 
penal  sum  of  one  million  ($1,000,000)  dollars, 
conditioned  for  the  faithful  performance  of  all 
the  conditions,  terms  and  provisions  of  this 
ordinance,  and  the  said  company  shall  pay 
Into  the  city  treasury  the  sum  of  fifty  dollars 
for  printing  this  ordinance.  Before  the  com- 
mencement of  any  work  under  this  ordinance 
the  said  Philadelphia  and  Reading  Railroad 
Company  shall  join  with  the  said  Terminal 
Railroad  Company  in  the  execution  of  a  con- 
tract with  the  city  of  Philadelphia,  -to  do  all 
the  things  directed  by  this  ordinance  to  be 
done  by  said  Terminal  Company.' 

"After  the  passage  of  said  ordinance  the  de- 
fendant undertook  to  make  the  said  change  of 
grade,  and  did  by  its  servants  and  employes 
change  the  said  grade  of  Columbia  avenue,  in 
front  of  said  plaintiffs'  property,  by  making 
a  gradual  rise  In  said  grade  from  said  Tenth 
street  to  said  Hutchinson  street  eastward. 
This  change  of  grade  was  made  by  the  serv- 
ants and  employes  of  the  defendant,  filling 
up  the  bed  of  said  Columbia  avenue  with  dirt, 
soil,  and  refuse,  gradually  elevating  it,  from 
Tenth  street  eastward,  until  at  said  Hutchin- 
son street  it  was  elevated  about  twelve  and  a 
half  feet  above  Its  prior  grade.  The  said 
servants  and  employes  of  the  defendant  In 
doing  said  work,  during  the  months  of  March 
and  April,  1892,  so  improperly,  carelessly,  and 
negligently  filled  in  the  said  bed  of  Columbia 
avenue  that  they  utterly  failed  and  neglected 
to  keep  said  access  to  said  gas  pipe  in  the 
street  free,  open,  and  unobstructed,  but,  on  the 
contrary,  recklessly  and  carelessly  filled  up, 
obstructed,  closed,  and  covered  up  the  same 
with  the  said  dirt,  soil,  and  refuse  to  the  depth 
of  several  feet,  so  that  no  access  to  said  gas 
pipe  could  be  had,  nor  the  location  of  said 
stopoff  be  discovered.  The'  said  work  of 
changing  the  grade  of  Columbia  avenue  In  front 
of  the  plaintiffs'  property,  and  the  filling  In  of 
the  bed  of  said  street  by  the  defendant,  was 
carried  on  continuously  during  the  greater  part 
of  the  months  of  March  and  April,  1892.  On 
the  1st  day  of  December,  1893,  about  8  o'clock 
p.  m„  a  fire  broke  out  In  the  cellar  of  the ; 
plaintiffs'  mill,  and  which  cellar  was  then  oc- 
cupied by  a  tenant.  In  a  few  minutes  the 
heat  from  the  fire  melted  the  gas  pipe  off  at 
the  meter  in  the  cellar,  which  permitted  the 
gas  to  flow  from  the  main  pipe  in  the  street 
into  the  building,  and  which  flow  of  gas  fed 
the  flames.  An  effort  was  then  almost  Im- 
mediately made  by  the  plaintiffs  to  stop  "the 
flow  Of  gas  by  turning  It  off 'at  the  stopcock 
in  the  sidewalk,  but  the  plaintiffs  then  for  the 


first  time  discovered  that  It  had  been  co\ered 
up  by  the  defendant  while  doing  the  work  of 
filling  In  the  bed  of  Columbia  avenue.  In 
consequence  of  said  covering  up  It  was1  impos- 
sible to  discover  where  the  said  stopcock  had 
been  originally  located.  And  the  plaintiffs 
aver  that  the  said  fire  could  have  been  and 
would  have  been  extinguished  before  said  mill 
property  and  its  contents  were  totally  de- 
stroyed but  for  the  fact  that  said  fire  was  fed 
and  Increased,  anu  shortly  became  beyond 
control,  by  reason  of  the  flow  of  gas  through 
the  said  pipe  leading  from  the  main  on  Colum- 
bia avenue  Into  the  said  mill,  and  which  flow 
of  gas  it  was  impossible  to  stop  on  account  of 
the  access  to  said  pipe  from  the  surface  of  the 
street  having  been  destroyed,  burled,  and  ob- 
literated by  the  said  negligence  of  the  defend- 
ant's servants.  In  consequence  whereof  and 
by  reason  whereof  the  said  mill  property  of 
plaintiffs,  with  the  stock  and  machinery  there- 
in, were  entirely  and  totally  destroyed.  Plain- 
tiffs' loss  by  fire  on  said  building,  stock,  and 
machinery  amounted  to  the  sum  of  $193,696.- 
28,  while  the  amount  of  insurance  obtained  by 
the  plaintiffs  on  the  same  was  $153,591.60, 
and  plaintiffs  lost  by  said  fire  the  sum  of  $40,- 
104.78  for  which  they  received  no  Insurance. 
But  for  the  said  carelessness  and  negligence  of 
defendant's  servants  and  employes  the  said 
flow  of  gas  could  have  been  and  would  have 
been  turned  off  from  said  mill,  and  the.  fire 
extinguished,  before  the  loss  by  said  fire  had 
reached  the  amount  of  Insurance.  Plaintiffs 
aver  that  they  are  Injured  by  the  said  careless- 
ness and  negligence  of  defendant's  servants 
and  employes  to  the  amount  of  $40J.04.78; 
therefore  they  bring  suit,  etc." 

Francis  S.  Laws,  for  appellants.  Thomas 
Hart,  Jr.,  for  appellee. 

PER  CURIAM.  If  It  was  negligence  on  the 
part  of  the-  defendant  to'  cover  up  the  plain- 
tiffs' stopcock  in  the  gas  pipe  on  the  side- 
walk, so  as  to  cut  off  access  to  it,  it  was  cer- 
tainly negligence  In  the  plaintiffs  to  penult  It 
to  remain  in  that  condition  for  a  year  and  a 
half.  As  the  plaintiffs'  statement'  contains 
this  averment,  it  is  to  be  taken  to  be  true,  and 
defeats  their  action.  It  is  also  true  that  the 
covering  of  the  stopcock  had  nothing  to  do 
with  the  cause  of  the  fire,  on  the  facts  set 
forth  in  the  statement,  and  in  any  other  as- 
pect of  that  fact  it  was  entirely  too  remote 
and  speculative  as  the  basis  of  a  cause  of  ac- 
tion.' '  It  could  only  be  a  matter  of  'conjecture 
whether  the  building  would  not  have  been  de- 
stroyed by  the  fire,  la 'any  event,  whether  the 
gas  was  escaping  or  not,  and  the  Jury  oovBd 
not  be  permitted  to  guess  upon  such  a  sub- 
ject. The  proximate  cause  of  the  loss  of  the 
building  was  the  fire,  and  the  question  wheth- 
er the  fire  could  have  been  put  out  if  the  gas 
had  not  escaped  could  not  'possibly  be  deter- 
mined. The  mere  emission  of  gas  from  a 
broken  pipe  would  not  have  produced  fire,  and 
It  required  the  Intervention  of  another  agencr. 
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to  wit,  Are,  to  came  the  destruction  of  the 
building.  There  are  other  reasons  equally  fatal 
to  the  cause  of  action  apparent  in  the  state- 
ment, but  it  Is  not  necessary  to  consider  them. 
The  assignments  of  error  are  not  sustained. 
Judgment  affirmed,  and  appeal  dismissed,  at 
the  costs  of  the  appellants. 


(184  Pa.  St.  687) 

PHILIPS  r.  PHILADELPHIA  &  R.  T. 

R.CO. 

(Supreme  Court  of  Pennsylvania.     Feb.  7, 

1888:) 

Elbtatbd  Railroads  —  Damages  —  Caused  bt 
Construction  or  Road. 
Smoke,  noise,  ashes,  and  vibration  are  not 
elements  or  damage  caused  by  the  construction 
and  operation  of  an  elevated  railroad,  for  which 
there  may  be  a  recovery  by  one  whose  realty  is 
damaged  by  such  construction  and  operation. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Felix  L  Philips  against  the 
Philadelphia  &  Reading  Terminal  Railroad 
Company  to  recover  damages. caused  by  the 
construction  and  operation  of  defendant's 
road  on  an  alley  on  which  a  lot  owned  by 
plaintiff  abnts.  From  a  judgment  in  favor 
of  plaintiff  for  $700  only,  he  appeals.  Af- 
llrmed. 

W.  Horace  Hepburn,  for  appellant.  John 
I  J.  Lamb  and  Thomas  Hurt,  Jr.,  for  appellee. 

PER  CURIAM.  Under  the  charge  of  the 
learned  court  below,  the  plaintiff  was  allow- 
ed to  recover  the  full  amount  of  the  differ- 
ence In  value  of  bis  property  before  and 
after  the  taking  of  his  alley  way  leading  to 
Division  street.  This  easement  Is  what  was 
taken,  and  the  extent  to  which  his  property 
was  injured  In  consequence  of  the  taking  he 
was  permitted  to  recover.  The  other  ele- 
ments for  which  an  attempt  was  made  to 
recover  damages,  such  as  smoke,  noise,  ash- 
es, and  vibration,  we  have  frequently  ruled, 
are  not  elements  for  which  damages  can  be 
recovered  in  such  cases  as  these.  The  case 
was  fairly  and  correctly  tried,  without  error 
In  any  of  the  rulings,  and  the  jury  has 
found  the  actual  amount  of  damages  sus- 
tained. The'  assignments  of  error  are  all 
dismissed.    Judgment  affirmed. 

(184  Fa.  St  545) 
BATJERLB  t.  CITY  OF  PHILADELPHIA. 
(Supreme  Court  of  Pennsylvania.     Feb.  7, 
1808.) 

hcxicipal  corporatioxk— ixjuhxkl  caused  bt 
Defective  Streets — Contributory  Negli- 
gence— Question  for  Jury. 
In  an  action  by  planitiff  to  recover  for  in- 
juries caused  by  defects  in  a  sidewalk  along  a 
street,  where  the  grade  had  been  raised,  and. 
sidewalks   made  to  correspond    to   the   grade, 
where  plaintiff  knew  of  the  change  of  grade, 
but  did  not  know  of  the  condition  of  the  side- 
'  walk  at  the  place  in   which  he   was  injured 
when  using  it,  on  a  dark  night,  the  question  of 
negligence  was  for  the  jury. 


Appeal  from  amrt  of  common  plea*  Phila- 
delphia county. 

Action  by  Christian  Bauerle  against  the  city 
of  Philadelphia  for  personal  Injuries  caused  by 
a  defective  street  and  sidewalk.  From  a 
Judgment  refusing  to  take  off  a  compulsory 
nonsuit,  plaintiff  appeals.    Reversed. 

James  C.  Sellers,  for  appellant  John  L. 
KInsey,  City  Sol.,  and  Howard  A  Davis,  Asst, 
City  SoL,  for  appellee. 

DEAN,  J.  Weikel  street  Is  a  publle  street 
of  the  city,  running  north,  and  connecting 
Clearfield  street  and  Allegheny  avenue..  The 
grade  of  these  two  last-named  streets  had)  been 
raised  some  time  prior  to  1883,  which  involved 
a  corresponding  raising  of  the  grade  of  Weikel 
street  about  seven  feet  From  Clearfield  street 
to  the  avenue,  the  bed  of  the  street  had  been 
raised  by  filling  in  the  proper  height,  but  it 
hid  not  been  paved.  Until  halfway  from 
Clearfield'  street,  there  were  no  buildings  on 
either  side,  and  the  sidewalks  for  that  dis- 
tance bad  not  been  raised  to  conform  to  the 
grade  of  the  roadbed.  At  this  distance,  half- 
way from  Clearfield  street  there  were  two 
dwellings  on  the  west  side,  one  owned  by 
Mrs.  Kress,  and-  the  other  by  Mrs.  Murray, 
both  of  which  had  been  raised  to  a>  level  with 
the  new  grade,  and  sidewalks  made  to  corre- 
spond. Next  to  them,  towards  the  avenue, 
was  another  house,  belonging  to  one  McGoni- 
gle.  which  bad  nut  been  raised;  and  the  side- 
walk remained  at  the  old  level,— about  seven 
feet  below  the  grade  of  the  street  The  slope 
of  the  embankment,  caused  by  the'  height  of 
the  street  above  the  sidewalk,  was  not  very 
abrupt  and  the  ascent  to  the  street  was  not 
difficult;  but  there  was  no  slope  from  Mrs. 
Kress'  raised  sidewalk  to  McGonigle's  depress- 
ed one,  next  to  it.  The  bank  of  the  raised 
sidewalk  was  at  that  point  held  up  fey  boards 
across  it  leaving  a  vertical  descent  of  six  to 
seven  feet.  There  were  no  railings*,  guards,  or 
lights,  to  save  from,  or  to  Indicate,  danger. 
This  condition  had  existed  for  about  a  year 
prior  to  1803.  The  plaintiff,  a  butcher  by 
trade,  accompanied  by  his  10  year  old  son, 
started  about  half  past  7  on  the  evening  of  9th 
of  February,  1893.  to  call  upon  Kress,  to  pur- 
chase calves.  His  place  of  business  waa  four 
squares  distant.  Snow  was  failing,  and  the 
night  was  dark.  He  had  not  traveled  on 
Weikel  street  after  the  change  of  grade.  He 
had,  however,  been  along  Clearfield  street  In 
daylight,  and  knew  grading  had  been  done  on 
Weikel,  but  had  no  knowledge  of  the  condition 
of  the  sidewalk  In  front  of  McGonlgle's  house. 
He  turned  up  Weikel  street  from  Clearfield, 
and,  keeping  tbe  middle  of  the  street,  walked 
up  to.  and  turned  into,  Kress'  house.  After 
concluding  bis  business  with  Kress,  he  left  to 
returv  home,  not  by  way  of  Clearfield  street 
as  he  i.^rt  come,  but  by  way  of  Allegheny  ave- 
nue. Ai.vuH  12  feet  from  Kress'  door,  he  step- 
ped over  tbe  abrupt  termination  of  the  raised 
kilewalk  at  Mcdonl^le's  lot.  and  was  seriously 
Injured.  He  brought  suit  ntcninst  the  city  for 
damages,  alleging  his  Injuries  resulted  from 
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the  negligence  of  the  city  in  permitting  an  ob- 
viously dangerous  sidewalk  to  remain  In  that 
condition  long  after  the  change  of  grade.  The 
learned  Judge  of  the  court  below,  after  hear- 
ing plaintiff's  evidence,  establishing  the  facts 
as  we  have  narrated  them,  nonsuited .  him. 
The  court  In  banc  having  refused  to  take  off 
the  nonsuit,  we  have  this  appeal  by  plaintiff, 
assigning  for  error  this  refusal.  In  entering 
the  nonsuit,  the  trial  Judge  gave  bis  reasons 
therefor,  as  follows:  "It  appears  that  this 
man,  who  knew  the  condition  of  affairs  there, 
and  knowing  the  condition  of  the  street,  and 
all  that  was  going  on  there,  and  that  it  was  a 
very  dangerous  place,— every  man  going  along 
there  would  know  It,  and  he  certainly  knew  It; 
and  therefore  he  did  it  at  the  risk  of.  his  life 
and  limb.  By  going  home  a  different  way 
from  that  which  he  had  taken  when  going 
there,— a  way  which  he  knew  was  perfectly 
safe,— he  came  to  grief;  and,  in  my  opinion, 
that  was  negligence,  and  therefore  I  grant  a 
nonsuit  In  this  case." 

Was  this  error?  The  negligence  of  defend- 
ant cannot  be  questioned.  Weikel  street  was 
an  opened,  declared  highway  of  the  city. 
There  had  been  a  change  of  grade,  which  ne- 
cessitated filling  it  up  seven  to  eight  feet  above 
its  original  level.  This  had  been  done  months 
before,  and  It  was  then  open  for  travel  be- 
tween Clearfield  street  and  Allegheny  avenue. 
It  was  not  poled  off  at  either  end,  and  thus 
there  was  a  constant  invitation  to  the  public  to 
use  It,— not  alone  to  traverse  it  between  the 
two  streets  with  which  It  connected,  but  for 
communication,  on  business  or  pleasure,  with 
those  who  dwelt  along  It  Perhaps  a  citizen 
(although  we  do  not  so  decide)  was  bound  to 
take  notice  that  a  recently  graded  street  might 
not  have  a  safe  connection  with  the  sidewalk 
where  no  houses,  were  built,  but  he  was  not 
bound  to  assume  there  was  an  impassable,  per- 
ilous ditch  between  a  dwelling  house  and  the 
street.  The  plaintiff,  on  entering  the  street, 
kept  the  middle  of  it  until  he  reached  the  Kress 
house,  which  he  entered  In  safety,  because 
there  the  sidewalk  had  been  raised  to  the  level 
of  the  street  When  he  came  out  of  the  house, 
had  he  not  a  right  to  assume  that  the  condition 
of  the  sidewalk  In  front  of  McGonigle's  (the 
next  house  to  it)  was  the  same?  Was  he 
bound  to  assume  that  the  sidewalk  between 
that  house  and  the  street  was  vertically  seven 
feet  below  that  of  Kress?  That  Is,  was  he 
bound  to  assume  that  the  city  would  be  so 
grossly  negligent  as  to  leave  such  a  mantrap  in 
front  of  a  dwelling  built  oil  the  house  line? 
The  plaintiff  knew  there  had  been  a  change  of 
grade  in  the  street,  by  seeing  the  work  going 
on  months  before,  when  passing  along  the  side 
streets;  but  this  was  the  first  time  he  had 
traveled  on  Weikel  street  and  he  swears  posi- 
tively he  had  no  knowledge  of  the  condition  of 
the  sidewalk  In  front  of  McGonigle's  house. 
He  was  not  bound  to  return  the  way  he  came, 
unless  he  knew  the  way  was  more  dangerous 
between  the  Kress  house  and  Allegheny  ave- 
nue than  between  that  house  and  Clearfield 


street.  So  far  as  concerns  any  personal  knowl- 
edge on  his  part,  or  any  notice  to  the  public 
by  the  city,  the  one  end  of  the  street  was  as 
safe  as  die  other.  We  will  not  say  the  case 
was  clear  of  contributory  negligence  by  plain- 
tiff. Neither  can  we  say,  as  matter  of  law, 
contributory  negligence  was  manifest.  There- 
fore the  jury  must  pass  on  the  evidence,  and 
determine  the  fact.  As  is  said  in  Erie  City  v. 
Schwingle.  22  Pa.  St  384:  "They  invited  him 
into  that  street  by  not  closing  it  up,  by  allow- 
ing it  to  be  used  without  objection,  and  by 
putting  certain  repairs  upon  it,  which  made  It 
not  safe,  but  passable  with  skillful  driving  and 
good  lack.  Culpable  negligence  or  want  of 
ordinary  care  on  part  of  plaintiff  would  have' 
been  a  defense.  But  the  burden  of  proof  was 
rightly  held  to  lie  on  defendant.  No  proof  of 
that  kind  was  offered,  except  what  may  be  In- 
ferred from  the  plaintiff's  not  going  around 
some  other  way.  We  are  very  clear  In  the 
opinion  that  that  amounts  to  nothing,  under  the 
circumstances  of  this  case."  The  Judgment 
is  reversed,  and  procedendo  is  awarded. 


(184  Pa.  St.  «S) 
COMMONWEALTH  v.  KAISER. 

(Supreme  Court  of  Pennsylvania.     Feb.  T, 
1888.) 

Murdbr— Verdict— Evidence— Instructions. 

1.  A  verdict  of  guilty  includes  a  finding  that 
the  murder  was'  at  the  place  charged  in  the  in- 
dictment 

2.  The  court  on  motion  in  arrest  of  judgment 
in  a  criminal  case,  and  on  appeal  from  denial 
thereof,  is  entitled  to  take  judicial  notice  that 
a  certain  township  is  within  a  certain  county  of 
the  state. 

3.  It  is  not  necessary  that  the  court  specifical- 
ly call  the  jury's  attention  to  the  issue  of  the 
place  of  the  murder,  there  being  evidence  that 
it  was  as  alleged  in  the  indictment  and  none 
to  the  contrary. 

4.  Where  defendant  alleges  the  murder  was 
committed  by  a  highwayman,  a  stranger,  the 
state  may  introduce  evidence  to  identify  the 
other  man  seen  near  the  place  and  time  of  the 
murder,  and  claimed  by  the  state  to  be  an  ac- 
complice of  defendant. 

5.  It  is  enough  for  the  court,  in  its  charge,  to 
give  the  jury  a  general  review  of  the  evidence, 
which  fairly  and  adequately  presents  the  re- 
spective contentions  of  the  state  and  of  defend- 
ant, with  only  enough  reference  to  the  items 
of  evidence  to  assist  the  jury  in  recalling  it  as 
a  substantial  whole,  and  to  appreciate  its  bear- 
ing. 

Appeal  from  court  of  oyer  and  terminer, 
Montgomery  county. 

Charles  O.  Kaiser,  Jr.,  was  convicted  of  mur- 
der, and  appeals.    Affirmed. 

N.  H.  Larzelere,  Geo.  Bradford  Carr,  Hen- 
ry M.  Brownback,  and  Muscoe  M.  Gibson, 
for  appellant.  J.  A.  Strassburger,  Dlst.  Atty., 
and  James  B.  Holland,  for  the  Common- 
wealth. 

MITCHJSLL,  J.  The  record  in  this  case 
presents  29  assignments  of  error,  occupying 
36  printed  pages,  but  they  may  be  consid- 
ered in  3  groups,  and  without  being  rehears- 
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ed  In  detail.  All  of  them  are  without  merit, 
technical  or  substantial,  In  law  or  In  fact. 

The  first  five  are  to  the  alleged  failure  of 
the  commonwealth  to  prove  the  commission 
of  the  murder  In  the  county  of  Montgomery, 
and  the  refusal  of  the  court  to  arrest  Judg- 
ment on  that  ground.  It  Is  not  worth  while 
to  discuss  the  effect  of  a  failure  of  the  rec- 
ord to  show  a  finding  by  the  jury  on  the 
locality  of  the  murder,  for  their  verdict  In- 
cludes such  finding.  The  Indictment  char- 
ges murder  in  the  county  of  Montgomery, 
and  the  verdict  of  guilty  necessarily  means 
guilty  in  manner  and  form  as  indicted.  It 
is  not  usual  or  necessary  to  write  out  or 
enter  on  the  record  the  form  in  full,  but  it 
is.  always  understood  and  Implied  In  the  ver- 
dict of  guilty.  It  Is  as  much  a  part  of  the 
verdict  in  murder  as  in  other  crimes,  and 
the  fact  that  the  jury  in  such  case  have  the 
additional  duty,  under  the  statute,  of  fixing 
the  degree,  does  not  change  the  effect  of  the 
verdict,  but  merely  leaves  it  incomplete  un- 
til the  degree  is  added. 

Passing  now  to  the  evidence,  there  was 
competent  proof  that  the  place  of  the  mur- 
der was  in  Montgomery  county,  and  with- 
in the  Jurisdiction  of  the  court,  which  is  the 
essential  feature  of  the  requirement.  The 
witness  Kuhlman,  in  replying  to  a  question 
as  to  his  recollection,  assented  to  the  lo- 
cality as  Montgomery  county,  and  two  oth- 
ers, Joseph  Detterllne  and  Joseph  Beaumont, 
testified  to  the  place  as  in  'Upper  Merlon 
township,  while  others,  though  not  so  ex- 
plicitly mentioning  Upper  Merlon,  described 
the  locality  bo  that  there  could  be  no  doubt 
of  Its  identity  with  that  testified  to  by  Det- 
terllne and  Beaumont  This  was  ample. 
The  court  on  the  motion  in  arrest  of  Judg- 
ment, and  this  court  now,  are  entitled  to 
take  Judicial  notice  of  the  fact  that  Upper 
Merlon  township  Is  In  Montgomery  county. 
For  all  technical  purposes  this  was  sufficient, 
and  the  locality  was  only  In  Issue  technical- 
ly. As  part  of  the  commonwealth's  case, 
It  was  requisite  that  some  evidence  of  It 
should  be  given  In  the  case,  but  it  was  nev- 
er really  disputed,  and  very  slight  evidence 
was  enough.  For  the  same  reason.  It  was 
not  material  that  the  court  should  specifical- 
ly call  the  attention  of  the  Jury  to  the  point 
To  load  the  jury's  minds  with  reference  to 
undisputed  matters,  which,  though  technic- 
ally material,  have  no  practical  bearing  on 
the  jurors'  duties,  would  only  tend  to  dis- 
tract their  attention  from  the  matters  really 
essential  for  them  to  consider  and  determine. 
This  court  recognizes,  and  always  will  fully 
recognize,  the  importance  of  preserving  the 
technical  rules  of  evidence  and  of  legal  pro- 
cedure. They  are  the  safeguards  which  the 
law  has  placed  around  the  Innocent,  and  the 
court  will  not  be  indulgent  to  disregard  of 
them,  or  even  to  loose  practice,  where  It 
imperils  substantial  rights.  But  on  the  oth- 
er hand,  such  safeguards  will  not  be  allowed 
to  be  perverted  into  devices  to  defeat  Jus- 


tice; and  this  court  has  set  Its  face  resolute- 
ly against  trifling  objections,  that  raise  no 
point  of  any  real  bearing  on  the  fact  of 
guilt  or  innocence.  As  said  by  the  present 
chief  Justice  In  Com.  v.  Jongrass,  181  Pa. 
St  172,  87  Atl  207:  "Subtile  distinctions 
that  mark  no  substantial  differences,  and 
that  do  not  affect  the  merits  of  a  controver- 
sy, unless  it  may  be  to  obscure  or  defeat 
them,  should  not  be  allowed  to  thwart  Jus- 
tice in  the  interests  of  disorder  and  crime." 

The  next  five  assignments  of  error  are  to 
the  admission  of  evidence  tending  to  Identify 
Clemmer,  under  another  name,  as  the  man 
charged  with  participation  In  the  murder. 
The  commonwealth  alleged  a  conspiracy  be- 
tween the  prisoner  and  Clemmer  to  commit 
the  murder.  The  prisoner  alleged  murder  by 
a  highwayman,  a  stranger.  The  learned 
judge,  at  the  trial,  held  the  proof  of  con- 
spiracy Insufficient  but  admitted  evidence 
tending  to  Identify  the  other  man  seen  by 
witnesses  near  the  place  and  time  of  the 
murder.  The  evidence  objected  to  was  all 
competent  for  that  purpose,  and  was  care- 
fully confined  to  it 

The  next  eight  assignments  are  to  the 
charge  and  answers  to  points  on  the  same 
subject  As  already  said,  both  sides  assert- 
ed the  presence  of  one,  If  not  two,  other  men, 
besides  the  prisoner,  at  the  commission  of 
the  crime.  The  commonwealth  claimed  a 
conspiracy,  but  the  court  held  the  evidence 
insufficient  to  sustain  that  contention,,  but 
admitted  evidence  of  the  presence  and  Identi- 
fication of  accomplices.  The  question  of 
accomplices,  and  what  they  did,  is  a  differ- 
ent one  from  conspiracy;  but  the  two  issues 
run  closely  together  in  the  mode  of  proof 
and  the  evidence  to  establish  them.  Of 
course,  there  cannot  be  conspiracy  carried  In- 
to execution  without  participation  of  sev- 
eral, either  as  principals  or  accomplices,  but 
there  may  be  accomplices  without  previous 
conspiracy.  The  learned  judge  admitted  evi- 
dence on  the  presence  and  Identification  of 
accomplices,  and  presented  It  to  the  Jury  on 
that  view  only,  keeping  the  distinction  as  to 
conspiracy  clearly  marked,  and  excluding  all 
evidence  of  acts  or  declarations  of  the  oth- 
er parties  not  relevant  to  their  Identifica- 
tion. His  charge  and  answers  to  the  points 
now  complained  of  were  a  fair  presentation 
of  the  evidence  and  Its  bearing  on  the  Issue, 
and  we  find  no  error  In  them. 

The  remaining  points  relate  to  the  charge 
in  connection  with  the  prisoner's  own  testi- 
mony. 'This  was  fairly  presented  to  the 
jury  with  a  strong  charge  that  unless  the 
commonwealth  had  overcome  it— bad 
"shown  that  It  cannot  be  credited,"— there 
could  be  no  conviction.  The  evidence  sus- 
taining or  opposing  the  prisoner's  statement 
was  then  reviewed  correctly  and  fairly, 
though  In  general  terms.  It  is  complained 
that  here  and  there  items  that  bore  In  favor 
of  the  prisoner  were  not  specially  mention- 
ed.    It  is  probable  that  the  commonwealth 
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might  make  the  same  complaint  It  Is  not 
possible,  nor  even  desirable,  that  the  judge 
should  refer  to  and  emphasize  every  Item 
of  evidence  on  both  sides  In  a  way  that  the 
counsel  would  consider  adequate.  In  doing 
so,  he  would  run  much  risk  of  -coming  to 
speak  as  an  advocate,  rather  than  a  judge. 
Nor  is  he  required  to  go  over  all  the  evi- 
dence on  any  particular  point  every  time 
he  refers  to  the  point  in  the  course  of  his 
charge.  It  is  enough  if  he  gives  to  the 
Jury  a  general  review  of  the  evidence  on  the 
one  side  and  the  other,  which  fairly  and  ade- 
quately presents  the  respective  contentions 
of  the  parties,  with  enough  reference  to  the 
items  of  evidence  to  assist  the  Jury  in  re- 
calling it  as  a  substantial  whole,  and  to  ap- 
preciate its  bearing.  The  charge  of  the 
learned  Judge  In  this  case  comes  fully  up  to 
this  standard.  The  case  was  tried  with 
great  patience,  care,  and  impartiality,  and 
none  of  the  alleged  errors  can  be  sustain- 
ed. Judgment  affirmed,  and  record  remitted 
for  purpose  of  execution. 


DANVILLE,  H.  ft  W.  R.  CO.  v.  BASE. 

(Supreme  Court  of  Pennsylvania.    Jan.  5, 

1898.) 

Estoppel, — Corporation!) — Contracts   with   0»- 

pioers— Qood  Faith— Salaries  op  Officers. 

1.  The  composition  of  the  auditing  committee 
of  a  railroad  company  cannot  be  objected  to,  for 
the  first  time,  11  years  after  the  accounts  in 
question  have  been  audited,  on  the  ground  that 
two  of  its  members  were  relatives  of  the  presi- 
dent of  the  company,  whose  accounts  were  un- 
der consideration. 

.  2.  A  contract  of  an  officer  of  a  railway  corpo- 
ration, with  the  company,  to  furnish  material. 
Is  not  per  se  immoral,  and  is  only  void  where 
statutes  and  decisions  declare  It  against  public 
policy;  and  the  subsequent  ratification  of  such 
a  contract  by  a  special  act  of  the  legislature 
makes  it  valid. 

8.  Before  the  constitution  of  1874,  the  legisla- 
ture might,  by  special  act,  validate  a  particu- 
lar contract  by  a  corporation  with  one  of  its 
officers,  which,  under  general  legislation,  waq 
void  as  against  public  policy. 

4.  In  a  unit  for  an  accounting  of  stock  and 
bonds  of  a  railway  corporation  received  by  de- 
fendant, president  thereof,  brought  by  purchas- 
ers at  foreclosure,  he  cannot  be  charged  with 
the  par  value  of  stock,  when  it  was  shown  never 
to  have  had  a  marketable  value,  and,  because  of 
the  foreclosure,  can  have  no  future  value. 

5. 'Where  the  president  of  a  corporation  was 
the  actual  owner  of  land  standing  in  the  name 
of  another,  who  purchased  said  land  from  the 
corporation,  without  disclosing  its  ownership, 
for  an  excessive  price,  he  must  account  to  the 
company  for  the  amount  received  in  excess  of 
such  value.    ■ 

6.  Money  paid  an  official  of  a  railway  corpo- 
ration on  a  resolution  to  recompense  him  for 
past  services,  for  which  no  compensation  has 
been  provided,  is  without  consideration,  and 
may  be  recovered  back. 

7.  Where  transactions  between  the  president 
and  a  corporation  arose  out  of  mutual  charges 
and  credits,  and  'did  not  cease  until  his  official 
connection  with  the  company  ended,  limitations 
will  not  begin  to  run  until  such  time. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 


Bill  In  equity  by  the  Danville,  Hazleton  ft 
Wilkesbarre  Railroad  Company  against  Simon 
P.  Ease,  Its  former  president,  for  an  account- 
ing of  transactions  had  between  them,  and  tor 
certain  bonds  and  stock  received  by  him. 
From  a  decree  for  plaintiff  entered  on  a  mas- 
ter's report,  defendant  appeals.    Modified. 

O.  Oscar  Beaaley  and  Carrie  B.  Kilgore,  for 
appellant  Crawford,  Loughlln  ft  Dallas  and 
Samuel  OusUne  Thompson,  for  appellee. 

DEAN,  J.  On  April  15,  1850,  a  special  act 
authorizing  the  Incorporation  of  the  Wilkesbarre 
ft  Pittston  Railroad  was  passed,  with  power 
to  construct  a  railroad  from  the  Lackawanna 
ft  Bloomsburg  Railroad,  near  Pittston,  in  Lu- 
zerne county,  and  thence  along  the  Susque- 
hanna river  to  Danville  or  Sunbury.  An  issue 
of  capital  stock,  of  2,000  shares,  at  $50  per 
share,  was  authorized.  The  company  was  fur- 
ther authorized  to  Issue  $1,500,000  in  bonds 
secured  by  mortgage  upon  the  road  and  Its 
franchises.  The  company  was  further  to  have 
their  rights  and  privileges,  and  be  subject  to 
the  restrictions,  of  the  general  railroad  act  of 
1849.  Afterwards,  by  a  supplement  of  April 
10,  1887,  the  company  was  authorized  to  com- 
mence construction  at  any  point  on  its  project- 
ed line,  and  connect  with  any  other  railroad. 
The  name  was  also  changed  to  that  of  Dan- 
ville, Hazleton  ft  Wilkesbarre  Railroad,  and 
It  was  enacted  that  seven  directors  should 
manage  its  business.  April  11, 1867,  by  another 
supplement,  it  was  authorized  to  purchase  not 
exceeding  5,000  acres  of  land,  to  build  lateral 
railroads,  and  mine  coal;  further,  to  Issue 
$600,000  additional  stock,  if  a  majority  of  the 
stockholders  should  so  determine.  On  April 
13,  1867,  pursuant  to  a  public  notice,  a  major- 
ity of  the  commissioners  named  in  the  act  to 
take  subscriptions  met  at  Danville,  and  opened 
a  subscription  stock  book.  On  that  and  sub- 
sequent days,  600  shares  were  subscribed  for. 
— S.  P.  Wolverton,  300;  S.  P.  Ease,  194;  H. 
W.  McReynolds,  100;  William  Oreenough  and 
George  Hill,  each,  3  shares;  the  minutes  noted 
that  $5  per  share  had  been  paid  by  each  sub- 
scriber, as  required  by  the  act  of  Incorporation. 
On  so  certifying  to  the  governor,  a  charter  was 
issued  by  him  to  the  subscribers,  and  those 
who  should  afterwards  become  such,  creating 
them  a  body  corporate,  as  provided  in  the  act 
authorizing  the  incorporation.  Afterwards  more 
than  1,000  ,more  shares  were  subscribed  for, 
by  different  persons;  among  them,  S.  P.  Kane 
took  110  shares.  No  certificates  were  actually, 
at  that  time,  Issued  for. these  last  shares.  S. 
P.  Kase  was  president  of  the  first  board  of 
directors.  In  the  negotiation  and  sale  of  the 
bonds  authorized,  and  to  further  that  port  of 
the  project,  there  were  issued  to  parties  who 
purchased  bonds,  or  were  connected  therewith, 
3,207  shares,  and  to  S.  P.  Kase  himself,  or  to 
his  order,  2,443  shares;  to  consummate  a  lease 
to  the  Pennsylvania  Railroad,  there  were  Is- 
sued to  that  company  2,000  shares;  and  to  H. 
W.  McReynolds,  on  a  purchase  of  coal  and 
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timber  lands,  5,500  shares;  making  the  total 
outstanding  stock,  If  the  certificates  had  all 
been  delivered,  about  14,240  shares,  of  the 
par  value  of  $50.  So  far  as  appears,  no  call 
was  made  on  the  subscribers  or  holders  of  the 
stock  for  payment,  except  the  first  $5  per  share 
on  that  subscribed  when  the  books  were  first 
opened.  On  May  6,  1867,  the  board  of  direct- 
ors met  at  Sunbury,  and  appointed  S.  P.  Wol- 
verton  treasurer,  A.  F.  Russell  secretary,  and 
adopted  by-laws.  An  engineer  was  also  ap- 
pointed, and  an  official  seal  adopted.  The  by- 
laws provided  the  president  should  appoint  all 
committees,  attend  to  the  executive  business 
of  the  company,  and,  by  virtue  of  his  office, 
should  be  a  member  of  all  committees.  On 
June  19,  1867,  by  resolution  of  the  board,  the 
capital  stock  was  Increased  to  $500,000.  On 
July  19,  1867,  the  board  called  a  meeting  of 
the  stockholders,  to  be  held  July  22d,  follow- 
ing, to  consider  the  advisability  of  purchasing 
four  tracts  of  land  in  Columbia  county,  con- 
taining about  1,500  acres,  and  paying  for  same 
In  stock  and  bonds  of  the  company.  The  stock- 
holders met  on  the  day  appointed,  and  by  vote 
authorized  the  purchase  of  the  land,  to  be 
paid  for  by  $125,000  bonds  of  the  company, 
and  $275,000  of  the  capital  stock.  The  board 
authorized  S.  P.  Kase,  the  president,  to  make 
the  purchase  *on  the  terms  authorized  by  the 
stockholders.  On  the  same  day,  McReynolds 
and  Greenough,  two  of  the  directors,  resigned, 
and  the  remaining  members  of  the  board  au- 
thorized President  Kase  to  execute  a  mortgage 
on  all  the  property  and  franchises  of  the  com- 
pany to  secure  the  payment  of  $1,400,000  cou- 
pon bonds;  the  mortgage  to  be  executed  to 
Former  Director  Greenough  and  Sheppard 
Knapp,  as  trustees.  The  mortgage  and  bonds 
were  duly  executed  by  the  president,  and  ap- 
proved by  the  board.  A  deed  from  Former  Di- 
rector McReynolds  for  the  lands  authorized  to 
be  purchased  was  also  approved  by  the  board, 
and  the  treasurer  was  directed  to  deliver  to 
him  the  bonds  and  stock  representing  the  pur- 
chase money,  as  previously  authorized.  The 
mortgage  embraced  these  lands.  At  a  meet- 
ing of  the  board  May  13,  1868,  the  president 
was  authorized  to  negotiate  sales  of  the  bonds 
of  the  company  for  the  purpose  of  raising  mon- 
ey to  prosecute  the  work  upon  the  road,  and  to 
enter  into  any  contract  necessary  for  that 
purpose  In  the  name  of  the  company,  and  affix 
the  seal  of  the  company  to  the  contract  On  July 
10th  and  13th  following,  the  president  entered 
into  contracts  with  Pine,  Sterling,  Wlldman, 
and  Woods  for  the  sale  of  bonds,  which  con- 
tracts were  afterwards  ratified  by  the  board  df 
directors.  At  a  meeting  on  July  27,  1868,  a 
resolution  was  adopted,  that  for  purpose  of 
speeding  construction,  purchasing  right  of 
way,  etc.,  a  superintendent  should  be  appoint- 
ed, who  should  have  the  sole  authority  to  draw 
all  orders  on  the  treasurer  for  payments  due 
contractors,  or  for  material  and  machinery 
furnished  from  time  to  time;  he  should  also 
have  general  oversight  of  all  the  work,  and 
the  decision  of  any  question  concerning  the 


location  of  the  road,  and  do  all  manner  of 
things  necessary  to  speed  construction;  should 
have  all  the  powers  conferred  by  the  charter 
and  by-laws  upon  the  president  relative  to  the 
construction,  sale  of  stock  and  lands,  and 
should  make  report  at  the  meetings  of  the 
board.  Kase  tnen  resigned  as  president  The 
resignation  was  accepted,  to  take  effect  Au- 
gust 10th  following,  and  Thomas  Woods  was 
elected  to  the  vacancy.  Kase  was  then  ap- 
pointed superintendent  He  was  also  appoint- 
ed to  fill  a  vacancy  in  the  board  occasioned  by 
the  resignation  of  Director  Grove.  At  the 
annual  meeting  of  the  stockholders,  January 
11,  1869,  5,009  shares  of  stock  were  voted  for 
the  election  of  the  board  of  directors,— Woods, 
Sterling,  Hendricks,  McReynolds,  Wolverton, 
Kase,  Hill,  and  Russell.  At  the  same  meet- 
ing the  office  of  vice  president  was  created, 
and  Kase  was  elected  to  the  office.  At  a  meet- 
ing of  the  board  February  5,  1869,  this  resolu- 
tion was  adopted  on  motion  of  Director  Mc- 
Reynolds: "Whereas,  the  Danville,  Hazleton 
&  Wilkesbarre  Railroad  Company  are  about  to 
acquire  the  iron,  rails,  chairs,  and  spikes  for 
their  road;  and  whereas,  the  cash  required  for 
the  purchase  of  the  same  will  involve  the  ne- 
cessity of  giving  the  obligations  of  the  com- 
pany, and  hypothecating  the  bonds  a?  collat- 
eral, which  may  result  to  the  great  disadvan- 
tage of  the  company;  and  whereas,  S.  P. 
Kaqe,  vice  president  of  the  company,  proposes 
to  take  of  the  first  mortgage  bonds  $700,000, 
and  of  the  stock  of  said  company  $100,000, 
for  which  he  agrees  to  purchase  all  the  iron, 
rails,  chairs,  and  spikes  necessary  to  complete 
the  fifty-one  miles  of  railroad  of  said  com- 
pany: therefore,  resolved,  that  the  proposition 
of  S.  P.  Kase  be  accepted,  and  that  he  be  fur- 
nished with  $700,000  of  the  bonds  of  said  com- 
pany, and  $100,000  of  the  stock  of  said  com- 
pany, for  the  purpose  of  purchasing  the  iron, 
rails,  chairs,  and  spikes  of  railroad  of  this 
company." 

At  a  meeting  of  the  directors  held  Decem- 
ber 21, 1869,  a  motion  for  ratification  of  the 
terms  of  a  loan  made  for  the  company  with 
Sterling  &.  Wlldman  for  $100,000  was  adopt- 
ed, and  the  delivery  of  stock  and  bonds  as 
a  bonus  was  authorized.  A. contract  for  the 
loan  of  $100,000  from  S.  P.  Kase  was  also 
ratified,  and  payment  to  him  of  a  bonus  of 
$287,000  in  bonds  and  $50,000  in  stock  ap- 
proved, so  far  as  the  money  borrowed  had 
been  used  In  the  construction  of  the  road. 
In  the  Interval  between  this  date  and  March 
28,  1871,  there  were  both  meetings  of  the 
stockholders  and  directors,  but  nothing  oc- 
curred at  any  of  them  having  material  bear- 
ing on  the  Issue.  But  at  thiB  last  meeting 
a  resolution  was  adopted  that  all  moneys 
received  from  loans,  sales  of  stock,  and 
bonds,  receipts  on  passenger  and  freight 
traffic,  be  paid  Into  the  treasury,  only  to  be 
paid  out  on  orders  approved  by  the  finance 
committee,  signed  by  the  treasurer,  and 
countersigned  by  the  president  and  that 
thereafter  no  bonds  or  stocks  should  be  sold 
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or  loans  negotiated  without  the  approval  of 
the  finance  committee,  who  should  report 
monthly  to  the  board.  At  the  same  meet- 
ing a  committee  (Kase,  Sterling,  Wolverton, 
and  Porter)  were  appointed  to  confer  with 
the  Pennsylvania  Railroad  Company,  with  a 
view  to  leasing  the  road  to  that  company. 
On  April  13,  1871,  a  committee  was  appoint- 
ed to  ascertain  and  report  the  amount  of 
stock  and  bonds  used  In  the  construction 
and  equipment  of  the  road.  It  was  also 
resolved  that  any  individual  bonds  furnish- 
ed by  Kase,  or  thereafter  furnished  by  him, 
should  be  refunded  or  paid  for  at  the  rate 
of  85  cents  on  the  dollar.  On  April  14, 1871, 
the  board  ratified  the  delivery  to  Kase  of 
the  stocks  and  bonds  for  furnishing  of  rails, 
«halrs,  etc.,  for  51  miles  of  read,  as  author- 
ised by  resolution  of  February  5,  1869;  the 
.same  having  been  furnished  as  contracted 
for.  At  the  same  meeting  the  committee 
on  accounts  reported  that  they  had  examin- 
ed the  accounts  of  8.  P.  Kase,  and  found  a 
balance  due  him  of  $60,530.77  for  money  ad- 
vanced up  to  June  1,  1871.  At  a  meeting 
of  the  directors  on  September  14,  1871,  the 
committee  on  accounts  reported  that  they 
had  audited  the  accounts  of  S.  P.  Kase  up  to 
and  Including  July  31, 1871,  and  there  was  a 
balance  due  him  of  $16,181.31,  money  ad- 
vanced by  him.     At  a  meeting  November  9, 

1871,  at  which  the  superintendent,  S.  P. 
Kase,  reported  that  the  road  was  completed 
and  in  good  running  order  to  the  Central 
Works,  Luzerne  county,  he  then  resigned  as 
superintendent,  and  was  again  elected  presi- 
dent. At  this  meeting  the.  following  resolu- 
tion was  adopted:  "Whereas,  S.  P.  Kase  has 
rendered  his  unremitting  services  as  presi- 
dent, vice  president,  and  superintendent,  and 
without  a  fixed  salary  heretofore,  therefore, 
be  It  resolved  that  he  be  paid  at  the  rate 
of  fifteen  thousand  dollars  ($15,000)  per  an- 
num, to  take  date  from  the  21st  day  of 
March,  1867,  until  the  next  annual  election, 
In  January,  1872."  At  the  same  time  the 
■salary  of  S.  P.  Wolverton  as  treasurer  dur- 
ing the  same  period  was  fixed  at  $5,000  per 
annum. 

At  a  meeting  held  January  29,  1872,  the 
president  was  authorized  to  execute  a  lease 
of  the  road  to  the  Pennsylvania  Railroad 
Company  for  a  period  of  33  years.  The 
lease,  having  been  executed,  was  submit- 
ted to  the  board  at  a  meeting  held  April  1, 

1872,  and  by  it  approved.  This  lease  was 
of  the  railroad  and  all  its  equipment  for  a 
term  of  33  years  from  1st  day  of  March, 
1872,  and  stipulated  that  the  Pennsylvania 
•Company,  after  paying  all  the  costs  of  op- 
erating the  road,  and  all  claims,  for  construc- 
tion, and  further  Improvements  necessary 
to  the  completion  of  the  road,  would  apply 
the  surplus  earnings,  If  any,  to  the  Interest 
of  the  first  mortgage  bonds,  amounting  to 
$1,400,000,  and,  If  no  surplus  sufilclent  to 
pay  the  same,  would  not  permit  a  foreclo- 
sure for  default,  but  would  purchase  the 


coupons,  and  hold  them  as  a  lien  during  the 
term  of  the  lease.  At  a  meeting  of  the 
board  February  14,  1872,  the  treasurer  was 
authorized  to  deliver  to  Kase  the  notes  of 
the  company,  at  three,  six,  and  nine  months, 
for  any  money  found  to  be  due  him  by  the 
auditing  committee,  and,  as  security  for  the 
notes,  to  deliver  to  him  second  mortgage 
bonds  of  the  company,  at  50  cents  on  the 
dollar.  Nothing  was  further  done  under 
this  resolution.  By  a  supplement  to  the  act 
of  incorporation,  dated  March  29,  1872,  the 
company  was  authorized  to  borrow  not  ex- 
ceeding $1,000,000,  at  8  per  cent  interest, 
and  secure  the  same  by  a  second  mortgage, 
and  also  to  issue  4,000  shares  of  additional 
stock.  On  April  20,  1872,  another  resolu- 
tion was  adopted,  ratifying  and  confirming 
that  of  February  5,  1869,  authorizing  Kase 
to  furnish  rails,  chairs,  spikes,  etc.,  for  $700,- 
000  bonds  and  $100,000  stock;  further,  that 
he  having  already  furnished  the  same,  and 
the  bonds  and  stock  having  been  delivered 
to  him,  the  action  of  the  treasurer  in  de- 
livering the  same  was  approved  and  rati- 
fied. On  14th  September,  1872,  this  reso- 
lution was  adopted:  "8.  P.  Wolverton,  treas- 
urer of  the  said  company,  is  hereby  author- 
ized and  directed  to  give  the  said  S.'P.  Kase 
a  note  or  notes  for  the  full  amount  of  his 
bills  as  audited  by  the  auditing  committee 
this  14th  day  of  September,  1872,  which 
amount,  as  shown  by  balances  and  audited 
by  said  committee  up  to  September  1,  1872, 
is  one  hundred  and  eighty-nine  thousand 
and  fifty-nine  dollars  and  thirteen  cents." 
At  a  meeting  July  12, 1873,  Kase  was  author- 
ised to  sell  $300,000  bonds  of  the  company 
upon  the  most  favorable  terms  obtainable, 
and  pay  Indebtedness  of  the  company.  On 
December  13th  following,  he  was  authorized 
by  resolution  to  appropriate,  in  payment  of 
any  Indebtedness  due  him,  bonds  at  a  price 
not  less  than  75  cents  on  the  dollar. 

The  road  was  now  in  the  possession  of  the 
Pennsylvania  Railroad  Company  under  the 
lease,  but  Judgments  for  right  of  way  and  oth- 
er debts  were  pressed  for  payment;  and  the 
bondholders  feared  a  seizure  of  the  road  or  Its 
equipment,  and  the  cancellation  of  the  lease. 
So,  on  December  9,  1874,  the  directors,  who 
stated  they  held  a  majority  of  the  stock,  re- 
solved ana  pledged  themselves  to  the  bond- 
holders, if  they  (the  bondholders)  would  pay 
the  Judgments  and  claims  pressing,  they  (the 
directors)  would  not  part  with  their  holdings 
of  stock,  and  thereby  permit  the  control  to  pass 
into  other  hands.  At  an  annual  meeting  of  the 
stockholders  on  January  11,  1875,  the  audit- 
ing committee  (McReynolds,  J.  H.  Kase,  and 
Monroe)  presented  a  written  report,  signed  by 
all  of  them,  stating  they  had  audited  the  treas- 
urer's account,  and  found  a  balance  of  $5,- 
293.76  due  him;  that  all  the  first  mortgage 
bonds  had  been  issued  ($1,400,000),  and  put 
into  the  hands  of  Kase  for  negotiation,  and 
specifying  that  $5,000  had  been  given  to  the 
mortgage  trustees;  $126,000   paid  for  land; 
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$700,000,  under  the  contract  of  February  5, 
1868,  for  rails,  spikes,  etc.;  $ 570,000,  expense 
of  negotiation;  that  $200,000  of  second  mort- 
gage bonds  bad  been  delivered  to  Kase  for  ne- 
gotiation, and  $100,000  still  remained  In  his 
possession.  The  report  of  the  committee  was 
accepted,  and  a  resolution  was  adopted  au- 
thorizing the  obligation  of  the  company  for 
the  balance  to  be  delivered  to  Treasurer  Wol- 
vertoa  The  coupons  on  the  mortgage  bonds 
due  October  1,  1874,  were  paid;  but  there 
were  outstanding  debts,  to  a  large  amount, 
owing  by  the  company,  which  it  was  unable 
to  meet  In  the  spring  of  1875  the  Pennsyl- 
vania Railroad  Company  filed  a  bill  for  can- 
cellation of  the  lease.  The  company  default- 
ed  on  coupons  due  April  1,  1875.  The  bond- 
holders becoming  alarmed,  a  majority  Joined 
In  proceedings  to  foreclose  the  mortgage  by 
suit  in  Columbia  county,  which  resulted  In  a 
decree  of  sale,  and  the  property  was  sold  for 
$400,000.  A  reorganization  was  had  under 
the  name  of  the  Sunbury,  Hazleton  &  Wilkes- 
barre  Railroad  Company.  On  26th  July,  1875, 
before  the  suit  to  compel  a  sale  was  brought, 
Kase  resigned  as  president,  and  his  official 
connectibn  with  the  road  from  that  time  was 
at  an  end.  At  the  same  time,  by  agreement 
of  Kase  with  J.  R.  Casselberry  as  trustee,  the 
control  of  tne  road  was  relinquished  to  the 
latter,  so  far  as  Kase  controlled  it  The  trus- 
teeship- was  to  continue  for  a  period  of  five 
years,  J.  C.  Rhodes  guarantying  the  perform- 
ance of  the  contract  by  Casselberry.  After 
the  Judicial  sale,  and  eight  days  before  the  ex- 
piration of  the  five  years,  the  company  filed 
this  bill  against  Kase  for  an  acccount,  aver- 
ring, In  substance:  (1)  The  creation  of  the 
first  mortgage,  and  the  delivery  of  $1,385,000 
of  the  bonds  to  Kase;  the  creation  of  the  sec- 
ond mortgage,  and  the  delivery  of-  $47,000 
of  these  bonds  to  bltn;  the  Issue  and  delivery 
of  a  large  amount  of  stock  to  him,  which  he 
converted  to  his  own  use.  (2)  The  delivery  to 
him  of  5,500  shares  of  stock  and  $125,000  of 
bonds  for  the  purchase  of  the  lands  already  no- 
ticed in  statement  of  facts  from  McReynolds, 
when  In  truth  the  lands  belonged  to  Kase,  by 
which  transaction  he  largely  profited,  at  the 
expense  of 'the  company.  (3)  That  between 
July,  1867,  and  June,  1870,  he  received  from 
the  company's  treasurer  $20,000,  which  he  con- 
verted to  his  own  use.  (4)  That  he  received 
from  the  traffic  of  the  road  about  $15,000, 
and  from  the  Pennsylvania  Railroad  $11,100, 
which  he  converted  to  his  own  use;  and  from 
George  K.  Tryon  $5,000,  and  Charles  O. 
Rhodes  $8,500,  which  he  also  converted  to  his 
own  use.  The  bill  prayed  for  an  accounting 
and  discovery,  and  that  Kase  be  decreed  to 
pay  to  plaintiff  whatever  shall  be  found  due. 
To  this,  Kase  answered,  denying  every  mate- 
rial averment,  warranting  an  account  from 
him,  and  averring  that  he  had  paid  out  and 
expended  for  the  use  and  advantage  of  the 
company  every  dollar  received,  and  that  a 
■arge  amount  was  due  hlnif  from  the  com- 
pany for  money  of  his  own  laid  out  and  ex- 


pended for  Its  benefit  The  Issue  thus  raised 
was  referred  to  George  Junkln,  Esq.,  as  exam- 
iner and  master,  on  January  5,  1882,  who  sat 
many  days  hearing  the  parties,  and  taking? 
over  1,000  pages  of  printed  testimony  and  ex- 
hibits, now  before  us.  He  has  made  a  very 
able  and  full  report  of- the  facts,  with  his  In- 
ferences of  fact  therefrom,  and  his  conclusions 
of  law.  Our  statement  of  the  facts  Is  In  large 
part  taken  from  his  very  clear,  but  more  elabo- 
rate and  chronological,  narration.  The  decree 
being  for  a  very  large  sum  against  defendant, 
for  fear  of  possible  Injustice  we  have  perused 
every  word  of  the  evidence  and  exhibits  tend- 
ing to  establish  or  negative  the  facts  found, 
and  have  examined  nearly  all  the  authorities 
cited  to  vindicate  the  legal  conclusions;  so 
that,  while  our  discussion  of  the  assignments 
of  error  will  be  brief,  the  brevity  Is  not  for 
want  of  thorough  examination,  and  the  most 
careful  consideration  of  the  whole  case,  but 
because,  except  as  to  those  points  noticed,  we 
find  no  error  In  the  conclusions  of  the  master. 
He,  in  his  statement  of  account,  finds  a  bal- 
ance due  from  Kase  to  the  company  of  $510,- 
785,  and  suggests  a  decree  against  him  for 
that  amount;  with  Interest,  and  that  he  pay 
the  costs.  To  the  findings  and  conclusions  of 
law  many  exceptions  were  filed,  which  were 
overruled  by  the  court  below,  and  the  report 
approved.  In  its  decree  the  court  simply  adopt- 
ed the  master's  report,  stating  that,  after  a 
thorough  Investigation  of  the  whole  case,  it 
found  nothing  to  sustain  the  exceptions.  They 
were  therefore  overruled,  and  a  decree  entered 
against  defendant  for  the  balance  found  by 
the  master,  $510,785.86;  add  Interest  from  May 
28,  1872,  $384,781,96;  making  entire  sum  of 
decree,  $895,567.82.  From  this  decree,  defend- 
ant appeals,  assigning  54  errors.  The  burden 
of  appellant's  complaint  In  these  assignments, 
so  far  as  It  has  any  merit,  involves  but  four 
questions:  '(1)  What  Is  Kase's  liability  for 
the  bonds  and  stock  which  went  Into  bis  pos- 
session? (2)  Is  he,  under  the  facts  established, 
answerable  to'  the  company  for  the  profits 
made  on  the  land  purchased,  ostensibly,  from 
McReynolds?  (3)  Can  the  transaction  with 
him,  relative  to  the  purchase  of  the  Iron, 
chairs,  frogs,  etc.,  for  the  road,  be  sustained  as 
a  lawful  contract,  In  view  of  bis  official  rela- 
tions with  the  company?  (4)  Can  he  legally 
be  awarded  the  compensation  for  past  serv- 
ices which  the  directors,  by  resolution,  fixed 
and  allowed  him? 

In  considering  the  connectibn  of  appellant 
with  this  enterprise,  we  must  keep  in  mind 
the  difference  In  methods  of  railroad  building 
In  the  period  covered  by  the  years  from  1859. 
the  date  of  Its  Inception,  until  1871,  the  date 
of  Its  practical  completion.  During  that  peri- 
od It  was  the  rule,  rather  than  the  exception, 
to  adopt  a  route  for  a  projected  road,  secure 
the  passage  of  a  special  act  authorizing  an  in- 
corporation of  a  company,  the  issue  of  a  certain 
amount  of  stock  and  bonds,  specifying  loosely 
the  organization,  and  then  directing  the  Issue 
of  letters  patent     Thete   was   seldom  any 
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strict  requirement,  except  the  small  sum  Of 
$5  per  share,  as  to  the  payment  for  'stock,  In 
cash  or  otherwise,  before  its  Issue,  and  very 
loose  stipulations  as  to. the  steps  preliminary 
to  the  issue  of  bonds.  Up  until  the  adoption 
of  the  constitution  of  1874,  the  limitations  on 
the  power  of  the  corporate  officers  to  issue 
stock  and  bonds  were  meager,  and  these  often 
equivocal.  The  special 'acts  generally  subject- 
ed the  corporation  to  the  provisions  of  the  gen- 
eral railroad  act  of  1849,  which  went  to  the 
verge  of  liberality  In  conferring  extensive  pow- 
ers  on  the  corporate  Officers.  The  ease  with 
which  even  the  vague  restrictions  of  the  gen- 
eral act  and  its  supplements  could  be  evaded, 
and  the  gross  abuse  of  corporate  power  under 
them  prompted  efforts  to  cure  the  evil.  Bo 
we  find  the  constitution  Of  1874  prohibits  any 
issue  of  stock  or  bonds  except  for  money  or 
property  actually  received  or  labor  done,  as 
conditions  precedent,  and  all  Increase  of  In- 
debtedness by  fictitious  Increase  of  securities 
was  declared  void.  This  was  followed  by 
several  acts  which  by  elaborate  provisions 
sought  to  enforce  this  mandate  of  the  consti- 
tution. Especially  stringent  was  the  act  of 
May  7, 1887.  After  this  went  into  effect,  un- 
less there  was  the  grossest  perjury  and  viola- 
tion of  official  duty,  no  railroad  could  be  con- 
structed, the  stock  and  bonds  of  which  did  not 
fairly  represent  the  actual  cost  of  the  road 
and  its  equipment.  But  all  this  curative  leg- 
islation postdates  Kase's  enterprise.  Under 
the  loose  legislation  then  existing,  and  some  of 
which  he  procured,  he  did  Just  what,  generally, 
others  of  that  period  did,— projected  and  built  a 
road  on  almost  wholly  a  paper  capital.  That 
Is,  when  the  larger  part  of  the  stock  and  bonds 
were  Issued,  they  were  based  on  nothing  of  In- 
trinsic value.  Whateverof  value'thethlngpledg- 
ed  had  was  wholly  In  the  future,  and  therefore 
wholly  speculative.  Nor  is  it  true  that  those 
who  took  the  stock  and  bonds,  and  paid  money 
for  them,  were  cheated  by  Kase,  in  any  real 
sense  of  the  word.  Is  any  man  of  ordinary 
Judgment  cheated  when  -he  pays  75  or  80  cents 
on  the  dollar  for  a  7  or  8  per  cent,  railroad 
bond,  receiving  with  the  bond  a  gift  of  the 
stock  in  many  cases  almost  equaling  the  face 
value  of  the  bond?  Such  a  purchaser  knew, 
just  as  Kase  knew,  that  the  value  of  the 
paper  was-  speculative.  If  Kase  lived,  if  he 
expended  the  money  in  construction,  If  he  com- 
pleted the  road,  if  the  event  then  proved  it  to 
be  a  trieritorious  enterprise  (that  is,  if  It  re- 
ceived and  developed  -traffic  sufficient  to  pay 
operating  expenses,  fixed  charges,  and  reason- 
able dividends),  the  speculative  buyer  would 
probably  more  than  double  his  money.-  If  any 
one  of  the  contingencies  did  not  happen,  the 
tyiyer  lost;  but  he  was  not  cheated,  except 
in  the  sense,  that  aU  who  bet  on  the  happening 
of  aa  uncertain  event,  and  lose,  are  cheated. 
Kase  bet  all  he  had,  and  years  of  most  inde- 
fatigable labor,  on  the  complete  success  of  the 
enterprise.  The  brokers  and  money  lendera 
who  took  the  bonds  and  stock  at  such  ruinous 
rates  bej  the  money  they  actually,  paid  on 
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the  same  event.  The  last  got  back  part  of 
their  money.  Kase  seems  to  have  got  noth- 
ing. Yet,  as  a  railroad  enterprise,  It  must 
have  possessed  real  merit;  for  does  any  one 
believe  the  Pennsylvania  Railroad  Company, 
managed  by  the  most  experienced  corporate 
officers,  would  have  taken  a  33-year  lease  of 
the  road,  after  it  had  been  more  than  2  years 
in  operation,  on  an  agreement,  practically,  to 
pay  the  fixed  charges,  and  any  surplus  to  the 
stockholders,  If  it  had  not  been  a  valuable 
property?  For,  let  It  be  noted,  the  fixed 
charges  were  the  Interest  on  $1,400,000  7  per 
cent  first  mortgage  bonds,  while  the  actual 
money  expended  in  construction  was  but  little 
over  half  that.  But  either  by  Kase's  inca- 
pable management  when  Just  on  the  eve  of 
success,  or  perhaps  by  too  implicit  confidence, 
as  he  alleges,  in  others,  to  whom  he  trans- 
ferred control,  foreclosure  was  suffered;  and, 
while  the  valuable  property  sold  fnr  much  less 
than  it  was  worth,  it  did  not  sell  for  a  great 
deal  less  than  the  actual  money  cost  of  It. 
Then  the  dissatisfied  bond  and  stock  holders, 
who,  in  effect,  now  represent  the  corporation, 
instead  of  Kase,  commenced  this  bill  against 
him  to  compel  an  account,  as  If  the  securities 
disposed  of  by  him  to  them  represented  their 
face  value  In  cash,  Instead  of  Just  what  money 
he  got  on  them.  We  agree  entirely  with  the 
learned  master  that,  as  a  corporate  officer, 
-Kase  was  Impliedly  a  trustee  for  the  cor- 
porate Interests.  But  under  the  facts  here 
developed  the  stringent  rules  relating  to  the 
technical  and  real  trustee  are  not  to  be  en- 
forced on  behalf  of  the  real  plaintiffs  here 
with  the  same  rigor  against  him.  A  guardian 
or  administrator  who  receives  the  money  of 
his  ward  or  intestate  is  bound,  not  only  to 
observe  the  utmost  good  faith  in  all  his  deal- 
ings with  the  trust  property,  but  he  is  also 
bound  to  keep  accurate  accounts,  and  be  ready 
to  exhibit  them  when  properly  called  upon,  and 
to  show  clean  hands  In  the  management  of 
the  trust  estate.  But  that  is  because  he  ac- 
tually takes  Into  his  hands  the  money,  or 
ought  to  have  so  taken  it  Even  be  is  not 
bound  to  answer  for  money  which  by  due  'dili- 
gence he  could  not  have  acquired,  nor  for 
money  lost  which  by  due  diligence  he  could 
not  have  saved.  But'  Kase's  position  was 
Wholly  different  In  substance,  by  reason  of 
the  many  resolutions  of  the  board,  there  was 
put  Into  his  possession  a  package  of  bonds, 
$1,400,000,  and  certificates  of  stock,  half  as 
much  mof  e,  which  at  the  time  of  'delivery,  as 
-the  master  finds,  had  no  market  value.  The 
direction  to  him,  in  effect'  was:  "Take  this 
worthless  paper.  Build  and  equip  a  railroad 
more  than  40  miles  long,  with  0  miles  of  sid- 
ings. As  the  work  approaches  completion, 
the  "paper  •  will  represent  an  actual  value.  As 
It  now  stands,  It  represents  nothing."  Kase 
took  upon  himself  this  burden,  and  proceeded 
with  the  work.  He  is  now  called  to  account, 
years  after  his  connection  with  the  enterprise 
ended,  for  What?  Plaintiffs  say  he  must  be 
charged  with  tbti  face  value  of  the  securities, 
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or  show  now  that  he  received  all  he  could  rea- 
sonably have  received,  and  that  he  applied 
every  dollar  received  in  payment  for  construc- 
tion, equipment,  and  debts  of  the  company, 
and  that,  in  so  far  as  he  fails  to  show  by 
proper  and  accurate  accounts  just  how  much 
he  received,  he  must  be  charged  with  the 
highest  price  any  of  the  securities  sold  for; 
and,  further,  he  must  now  show,  by  accurate 
accounts,  every  dollar  appropriated,  and  in  bo 
far  as  he' falls  he  must  be  charged  for  such 
amount,  as  if  he  had  appropriated  the  sum  to 
his  own  use. 

If  Kase  had  been  a  mere  dlsburser  of  the 
company's  cash,  we  think,  if  called  on  with- 
in a  reasonable  time  after  his  duties  ceased, 
it  would  have  been  but  just  to  demand  of 
him,  as  trustee,  a  strict  account,  and  to  hold 
that  it  was  his  bounden  duty  to  produce,  in 
some  shape,  reliable  accounts.  But  no  mon- 
ey was  delivered  to  him  by  the  company. 
He  received  stocks  and  bonds  during  the 
time  the  road  was  in  process  of  construction. 
These  he  was  directed  to  sell  and  otherwise 
dispose  of  at  the  best  price  obtainable,  to 
promote  the  work  of  construction.  A  large 
part  of  the  proceeds  was  paid  to  the  com- 
pany's treasurer,  and  he  paid  the  same,  on 
orders  of  Kase  and  the  board  of  directors, 
for  construction  purposes.  It  may  be  no- 
ticed, neither  party  questions  the  integrity  or 
business  conduct  of  the  treasurer.  Kase, 
in  his  answer  under  oath,  as  already  noticed, 
denied  the  misappropriation  of  a  single  dol- 
lar, and  averred  that  he  had  honestly  dis- 
posed of  the  securities  that  came  Into  his 
hands,  for  the  benefit  of  the  company.  He 
was  called  before  the  master  to  testify,  when 
he  again  averred  under  oath  that  he  had 
completely  accounted.  His  explanations  as 
to  some  of  the  items  were  not  clear.  Some 
of  his  answers  were  apparently  contradic- 
tory. He  alleged  that  his  accounts  had 
been  audited,  as  the  work  progressed,  by  the 
auditing  committee  of  the  company  (In  this, 
the  exhibits  In  evidence  corroborate  him); 
that  such  of  his  accounts  and  vouchers  as 
had  not  been  lost  had  been  surrendered  to 
Casselberry  and  Rhodes,  who  were  now  act- 
ing with  plaintiffs,  and  hostile  to  him.  That 
he  did  surrender  many  of  his  accounts  and 
papers  to  CasBelberry  and  Rhodes  was  true, 
for  the  latter  produced  many  of  them.  But 
the  most  significant  fact  tending  to  preju- 
dice Kase  In  the  mind  of  the  master  was  his 
inability,  in '  his  testimony  before  him,  to 
render  an  accurate  account  of  all  the  bonds 
and  stock.  It  will  be  observed,  however, 
that  Kase  was  then  over  70  years  old.  More 
that  11  years  had  passed  since  his  official 
connection  with  the  company  had  ceased. 
He,  clearly,  had  parted  with  many  of  his 
papers  to  the  hostile  suitor.  His  statement 
that  he  had  lost  many  of  them,  and  that  his 
memory  had  failed  as  to  many  transactions, 
was  certainly  not  improbable.  The  master, 
however,  finds  as  a  fact  that  Kase's  ac- 
counts were  frequently  audited  by  the  com- 


pany's committee  on  accounts  during  the 
progress  of  the  work  covering  the  period 
from  February  27,  1867,  to  July  21,  1875. 
All  these  papers  were  delivered  to  Casselber- 
ry, and  remained  in  his  possession,  or  that 
of  Rhodes  and  the  company,  from  the  sum- 
mer of  1877  to  the  date  of  the  hearing,  when 
many  ,of  them  were  produced  before  the 
master.  They  covered  payments  made  by 
Kase  on  account  of  construction,  damages 
for  right  of  way,  and  equipment,  and  a 
charge  of  over  $25,000  on  S.  K.  Ashton  loan, 
resulting  In  a  balance  in  Kase's  favor  at 
last  audit  of  $199,471.94.  True,  Kase's  ac- 
counts were-  not  kept  In  an  orderly  manner; 
but  he  took,  as  evidence  of  payments,  hun- 
dreds of  vouchers,  and  very  many  of  them 
he  preserved,  and  produced  before  the  mas- 
ter. Prom  these  and  other  memoranda  the 
audits  were  made.  It  Is  too  plain  for  argu- 
ment that  these  audits  of  the  company's 
committee,  had  while  the  expenditures  were 
being  made  and  the  work  done,  are  more  re- 
liable, as  truth,  than  any  oral  evidence,  or 
any  inference  from  oral  evidence,  or  any 
vague,  contradictory  statements  of  an  aged 
man  11  years  afterwards.  The  master  dis- 
credits the  committee's  certificates  because 
two  of  Kase's  relatives  were  on  the  commit- 
tee. If  any  objection  had  been  raised  by 
any  stock  or  bond  holder  at  the  time  of  the 
audits,  or  within  a  reasonable  time  after- 
wards, to  the  composition  of  the  committee, 
when  all  the  evidence  going  to  the  substan- 
tiation of  the  accounts  could  have  been  pro- 
duced, It  should  have  weight,— not  sufficient 
of  Itself  to  set  aside  the  certificates  of  the 
auditing  committee,  but  to  have  imposed  the 
burden  on  Kase  of  explanation  and  corrobo- 
ration. The  certificates  would  .  not  have 
been  conclusive  In  his  favor.  After  this 
lapse  of  time,  and  many  of  the  certificates 
being  practically  in  possession  of  the  plain- 
tiffs, through  Casselberry,  for  a  period  of 
five  years  before  the  commencement  of  this 
suit,  plaintiffs,  by  their  silence,  are  estopped 
from  raising  the  objection  at  the  hearing. 
The  committee  on  accounts  was  not  a  judi- 
cial tribunal,- which,  from  the  very  fact  of 
relationship  of  members  to  one  of  the  par- 
ties, was  Incompetent  When  all  at  the 
time  Interested,  and  for  years  afterwards, 
treated  the  committee  as  impartial  and  com- 
petent, it  is  too  late  to  raise  objection  more 
than  a  decade  afterwards.  We  therefore 
assume  as  a  fact  that  In  the  transactions 
not  involving  the  bonds  and  stock,  but  made 
up  of  traffic  receipts,  money  borrowed  on 
notes,  and  received  from  the  Pennsylvania 
Railroad  Company,  etc.,  Kase  paid  out,  more 
than  he  received,  $199,471.04.  Starting  with 
this  credit  in  his  favor,  what  money  did  he 
receive  from  the  bonds  and  stock  for  which 
he  has  not  accounted? 

$400,000  of  the  first  mortgage  bonds  were 
delivered  to  Sterling  &  Wildman  by  Kase  (he 
receiving  them  from  Treasurer  Woiverton), 
and  the  proceeds,  $379,379.91,  were  paid  to  the 


Digiti 


zed  by  G00gk 


Pa.) 


DANVILLE,  H.  &  W.  B.  CO.  v.  KASE. 


80? 


treasurer,  who  paid  out  the  same  on  the  or- 
ders of  the  company.  Mr.  Wolverton  bo  tea- 
tines.  $700,000,  by  resolution  of  6th  Febru- 
ary,  I860,  were  delivered  to  Kase  In  consid- 
eration of  his  purchasing  the  iron,  chairs,  rails, 
and  spikes  for  the  road.  This  was  a  direct 
contract  between  Kase  and  the  company. 
The  bonds  were  delivered  to  him.  He  made 
the  purchase.  Then  they  were  his  absolutely, 
unless  the  contract  was  void  as  against  public 
policy.  But  on  May  22,  1871,  the  legislature 
passed  a  supplement  to  the  act  of  incorpora- 
tion, the  fifth  section  of  which  Is  as  follows: 
"It  shall  be  lawful  for  the  president  or  any 
other  officer  of  said  company,  to  contract  to 
furnish  any  Iron  or  other  material  for  said 
road,  and  to  receive  in  compensation  there- 
for, stock  or  bonds  In  the  said  road.  Provid- 
ed, the  board  of  directors  shall  agree  to  such 
contract  by  resolution  at  a  formal  meeting  of 
the  board;  any  act  or  acts  Inconsistent  here= 
with  are  hereby  repealed.''  The  master  holds 
that  the  contract  was,  at  the  time  it  was 
made,  in  direct  violatlou  of  the  acts  of  1855 
and  1800,  which  made  it  a  misdemeanor  for 
any  officer  of  a  corporation  to  become  a  party 
to  such  contract;  that  although  the  board  of 
directors  subsequently,  under  the  supplement, 
ratified  the  contract,  still  they  could  not  give 
the  enabling  act  such  a  retroactive  effect,  and 
therefore  the  contract  to  deliver  the  bonds  for 
the  Iron  was  void.  We  think  the  master  was 
bound  to  give  full  effect  to  the  act  authorizing 
the  transaction,  for  that  was  the  manifest  in- 
tent of  it  A  contract  by  an  officer  of  a  com- 
pany, with  the  company,  to  furnish  material, 
is  not  per  se  immoral  or  wrong.  It  Is  void, 
because  the  statute  and  decisions  declare  that 
such  a  contract  is  opposed  to  public  policy. 
The  legislature  may  declare  what  acts  are  op- 
posed to  public  policy,  and  before  the  constitu- 
tion of  1874  might,  by  special  act,  authorize 
that,  In  a  particulat  case,  which  under  gen- 
eral legislation  was  declared  void.  And,  al- 
though this  contract  antedated  the  special  act, 
the  subsequent  ratification  of  the  contract 
made  It  a  valid  one.  However  vicious  such  leg- 
islation Is,  there  was  a  time,  before  the  adop- 
tion of  the  new  constitution,  when  it  was  very 
common,  and  excited  but  little  Indignation. 
On  December  28,  1867,  the  treasurer  was  au- 
thorized to  issue  to  McReynolds  $275,000  of 
stock  and  $125,000  of  bonds  In  payment  of 
certain  alleged  coal  lands,  in  quantity  about 
1,500  acres,  and  contiguous  to  the  road.  The 
object  of  this  transaction  was  to  give  the  road 
title  to  the  lands,  and  add  to  its  value  as  a 
security  for  the  mortgage.  The  land  was 
conveyed  to  the  company  by  deed,  and  the 
stock  and  bonds  delivered  to  McReynolds,  who 
redelivered  the  larger  part  to  Kase.  This 
leaves  of  the  whole  Issue  of  first  mortgage 
bonds,  $115,000.  Kase  loaned  to  Thomas 
Woods  $16,000.  The  borrower  became  bank- 
rupt, and  the  bonds  were  lost  He  also  claim- 
ed to  have  delivered  to  B.  P.  Pine  $5,000  of 
the  bonds.  If  he  did  so,  the  transaction  was 
his  own,  and  the  company  received  no  benefit 


He  settled  an  individual  debt  with  his  broth- 
er's estate  lor  $8,000  of  bonds,  and  In  other 
transactions  with  other  persons,  so  far  as  ap- 
pears, for  his  own  benefit  disposed  of  the  re- 
mainder. There  was  ample  evidence  to  war- 
rant the  auditor  In  finding  that  the  company 
had  received  no  benefit  from  the  $115,000,  and 
that  Kase'  got  the  bonds.  He  claimed  the 
right  to  them  on  account  of  salary.  As  to  the 
stock,  the  whole  number  of  shares  actually 
issued  was  about  13,000.  Of  these,  2.000 
were  received  by  Kase  on  the  iron  contract 
As  we  have  already  noticed  In  regard  to  the 
bonds  In  that  transaction,  these  shares  were 
his,  and  the  company  had  no  interest  in  them. 
5,500  shares  were  Issued  to  McReynolds  on  the 
land  purchase.  Of  these  we  will  speak  fur- 
ther In  discussing  that  subject  Besides  these, 
he  subscribed  originally  for  194  shares,  on 
which,  from  the  minutes,  he  paid  into  the 
treasury  $5  per  share.  He  afterwards  sub- 
scribed for  100  shares,  on  which  he  paid  noth- 
ing. Our  only  inquiry  is  concerning  these 
7,794  shares.  They  constituted  a  majority  of 
the  stock,  and  were  either  owned  or  controlled 
by  Kase  down  to  July,  1875.  As  to  the  2,000 
on  the  Iron  contract,  they  belong  to  him.  As 
to  the  294  shares  actually  subscribed  for  and 
Issued,  and  partly  paid  for,  the  company  has 
no  claim  to  them  In  equity.  Their  issue  to  him 
was  by  virtue  ot  a  statutory  contract,  for  the 
enforcement  of  which  the  statute  affords  am- 
ple remedy,  which  the  plaintiffs  must  resort 
to.  Of  the  7,500  shares  of  stock  received  by 
Kase,  excluding  the  294,  he  turned  over  to 
Casselberry,  who  is  in  full  accord  with  plain- 
tiffs, a  large  number  of  certificates,  specified 
In  Casselberry's  and  Rhodes'  receipt  as  5,890 
shares.  More  than  2,000  shares  were  abso- 
lutely his  own.  The  whole  of  It  the  master 
finds,  was  not  worth  a  dollar;  but  he  charges 
Kase  with  the  stock  at  Its  par  value,  $354,700. 
We  do  not  think  the  facts,  or  any  possible 
equity,  warrants  this,  because— First,  he  should 
not  be  charged,  In  any  event,  with  those 
which  were  his  own;  and.  second,  he  should 
not  be  charged  over  $300,000  for  that  which 
was  worth  nothing,  and  which  Is  practically 
In  possession  of  the  company.  The  stock  has 
no  possible  future  value,  for  the  effect  of  the 
judicial  sale  la  to  deprive  It  of  any  future.  Of 
the  second  mortgage  bonds,  Kase,  the  mastev 
finds,  took  for  his  own  use,  on  account  of  sal- 
ary or  other  services,  $47,000,  and  sold  them 
at  80  cents  on  the  dollar,  and  with  this  amoum 
he  Is  charged.  He  loaned  to  an  Insurance 
company,  for  some  reason,  $78,500  of  these 
bonds,  but  they  were  redelivered  to  him;  and 
he  turned  them  over,  with  other  second  mort- 
gage bonds,  the  whole  amounting  to  $103,000, 
to  Casselberry,  who  had  possession  of  them 
at  date  of  hearing.  The  master  charges  Kase 
with  the  value  of  these  bonds  loaned  to  the 
Insurance  company,  $58,875.  The  agreement 
between  Kase  and  Casselberry  and  the  latter 
and  C.  C.  Rhodes,  by  which  the  stock  and 
bonds  held  by  Kase  were  transferred  to  them, 
■hows  that  the  control  of  the  corporation, 
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theretofore  held  by  Kase,  practically  passed  to 
these  men.  Their  subsequent  conduct,  and 
the  corporate  action  of  the  company  with  ref- 
erence to  this  suit,  put  that  fact  beyond  rea- 
sonable doubt.  It  Is  not  necessary  to  Inquire 
Into  the  propriety  of  their  action,  or  whether 
they  acted  In  good  faith  towards  Kase.  It  Is 
enough  to  know  that  they  thereafter  controlled 
the  corporation  as  completely  as  their  assignor 
did  before  the  agreement.  They  got,  and  at 
the  hearing  had,  possession  of  these  bonds. 
They  refused  to  surrender  them  to  Ease  be- 
cause they  belonged  to  the  company.  They 
were  the  active  parties  in  the  suit  against 
Kase,  and  It  Is  but  just  to  assume  the  $163,- 
000  second  mortgage  bonds  were  In  possession 
of  the  company,  and  Kase  ought  not  to  be 
charged  with  any  part  of  them.  $37,600  Is 
all  he  should  be  charged  with  In  this  particular. 
The  second  question  Is,  are  the  findings  of 
the  master  and  his  conclusions  correct,  with 
reference  to  the  land  contract  In  name  of 
McBeynolds?  There  was  evidence  showing 
that  Kase  was  the  actual  owner  of  the  land, 
although  It  stood  in  the  name  of  McReyn- 
olds;  and  further  that,  when  the  sale  was 
made,  Kase,  being  an  officer  of  the  company, 
did  not  disclose  his  ownership.  The  land 
was  not  nearly  worth  what  was  paid  for  It 
in  bonds,  $125,000,  even  counting  the  stock 
of  no  value,  which  last  the  master  has  found 
was  worthless.  It  is  wholly  immaterial 
what  the  lands  might  turn  out  In  the  future 
to  be  worth.  There  was  some  evidence  tend- 
ing to  show  they  were  In  part  underlaid  with 
coal,  but  this  was  quite  problematical.  Al- 
though the  title  was  In  name  of  McBeynolds, 
he  was  only  a  trustee  of  it  for  Kase,  who 
owed  him  about  $8,000.  To.  discharge  this 
indebtedness  and  secure  a  conveyance  to 
the  company,  he  gave  to  McBeynolds  $14,- 
000  in  bonds  and  $30,000  fn  stock;  and  this, 
according  to  the  testimony,  was  the  full 
market  value  of  the  lands,  estimating  the 
bonds  at  75  cents  on  the  dollar.  The  re- 
mainder of  the  bonds,  $111,000,  Kase  kept, 
and  should  account  for  to  the  company  at 
what  they  were  worth,— 80  cents  on  the  dol- 
lar. It  is  asked,  why  could  not  Kase  sell 
land  to  the  company,  which  It  needed,  and 
which,  when  conveyed,  would  add  largely  to 
the  Intrinsic  value  of  the  property  pledged 
to  secure  the  bonds?  We  answer,  although 
an  official  of  the  company,  he  could  so  sell, 
and  the  company  could  buy,  bnt  In  such  a 
transaction  everything  must  be  open  and 
fair.  He  was  bound  to  retire  from  the  board 
as  a  buyer,— to  take  no  part  in  that  attitude. 
He  was  bound  to  make  a  full  disclosure  of 
his  connection  with  the  property  to  the  buy- 
er. But  Kase  did  not  disclose  his  owner- 
ship; was  active  In  the  negotiations,  as 
both  buyer  and  seller,  and  made  a  large 
profit  This  he  must  now,  on  every  principle 
of  fair  dealing,  and  every  dictate  of  public 
policy,  surrender.  But,  as  heretofore  in- 
timated, we  do  not  concur  with  the  master 
in  his  conclusion  that  Kase  should  refund  to 


the  company  a  large  sum  of  money  In  excess 
of  the  profit,  because  of  the  stock  received 
by  him  In  the  transaction.  He  finds  as  a  fact 
that  the  stock  was  then,  and  is  now,  worth- 
less. A  court  of  equity  does  not  perform  the 
duties  of  a  court  of  quarter  sessions;  does 
not  order  restitution  of  that  which  is  valu- 
able, and  also  Impose  a  heavy  fine  on  the 
guilty.  The  company  has  the  land,  Kase 
has  a  profit  of  $111,000  bonds,  and  no  profit 
In  the  worthless  stock.  He  should  account 
for  the  bonds  alone. 

As  to  the  third  question,— the  Iron  con- 
tract,—we  have  said  all  that  1b  necessary  on 
that  subject  in  considering  Kase's  right  to 
the  bonds  received. 

The  next  question  is,  can  he  be  given  a 
credit  for  the  compensation  allowed  him  by 
the  directors?  No  one  who  reads  the  testi- 
mony can  doubt  that  Kase  for  years,  from 
the  inception  of  the  enterprise  to  its  close, 
performed  most  arduous  duties,  and  ren- 
dered the  most  drudging  service  to  the  com- 
pany. He  was,  In  one  sense,  the  company, 
and  without  him  there  would  have  been  no 
railroad.  Some  of  his  acts  were  reckless, 
and  perhaps  improvident  He  was  strong, 
energetic,  and  domineering.  The  only  one 
who  seemed  to  exercise  any  restraint  upon 
him  was  Mr.  Wolverton,  the  treasurer,  and 
he  often  failed  in  holding  him  to  anything 
like  business  methods.  But  immense  work, 
whether  good  or  111,  Kase  performed;  and,  if 
this  work  had  been  preceded  by  a  contract 
for  reasonable  compensation,  he  would  be 
entitled  to  a  credit  for  the  contract  price. 
But  up  to  November  9,  1871,  there  was  no 
semblance  of  contract  Then  the  board  un- 
dertook, by  a  retroactive  resolution,  to  com- 
pensate him  at  the  rate  of  $ 15,000  per  year 
from  21st  March,  1867,  until  the  next  an- 
nual election,  in  January,  1872.  The  law  is 
settled  (Loan  Ass'n  v.  Stonemetz,  29  Pa.  St 
534,  and  cases  following  it)  that  no  officer 
of  a  corporation  can  receive  any  compensa- 
tion for  the  performance  of  official  duty,  ex- 
cept by  express  contract  preceding  the  ren- 
dering of  the  services.  Therefore,  because  of 
no  contract  up  to  November  9,  1871,  Kase 
cannot  recover  for  the  years  preceding;  nor 
for  the  years  following,  except  the  time  cov- 
ered by  the  resolution.  From  November  9, 
1871,  until  9th  of  January,  1872,  two  months, 
he  had  an  express  contract  at  the  rate  oi 
$15,000  per  year.  This  would  amount  to 
$2,500,  and  with  that  sum  he  ought  to  b« 
credited.  The  learned  master  refuses  to  al- 
low him  any  part  of  this  salary,  mainly  on 
the  ground  that  be  had  proven  a  faithless  of- 
ficer. We  think  this  Judgment  In  view  of 
the  circumstances,  too  harsh.  Reckless,  bold, 
and  In  his  financial  transactions  unwise,  he 
probably  was,  but  that  he  was  faithless  does 
not  follow.  The  project  Itself  was  a  reck- 
less one,  just  as  the  Northern  and  Southern 
Pacifies,  and  many  other  roads  of  that  pe- 
riod were.  To  commence  a  railroad,  in- 
volving an  actual  expenditure  of  $800,000  to 
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41,000,000,  without  a  dollar,  trusting  to 
something  very  like  luck,  to  raise  money  on 
.suspicious  securities  as  the  -work  progressed, 
was  a  project  that  none  but  bold  and  reck- 
less men  would  attempt,  and  one  that  could 
not  be  accomplished  by  other  than  bold  and 
reckless  methods.  Conservative  business 
methods  have  no  place  in  such  projects. 
And  these  very  plaintiffs  had  knowledge  of 
these  methods  when  they  became  the  own- 
ers of  the  •securities.  In  purchasing  them 
at  unusually  heavy  discounts,  It  Is  evident 
they  trusted  for  returns,  recklessly,  to  the 
same  luck  on  which  Kase  relied.  They  have 
.but  little  ground  on  which  to  rest  complaints 
of  faithlessness  against  Kase.  There  Is  no 
evidence  of  bad  faith,  except  in  the  land  con- 
tract, and  that  he  must  atone  for  In  the 
transaction  Itself.  That  his  relatives  and 
friends  (so  far  as  the  evidence  shows,  repu- 
table men)  were  directors  and  officers,  who 
earnestly  aided  him  In  his  schemes  for  car- 
rying on  the  work  and  completing  the  road, 
does  not  prove,  nor  even  tend  to  prove,  that 
he  was  faithless  to  those  who  bought  the 
bonds  at  25  per  cent,  discount,  and  got  their 
stock  for  nothing.  The  business  was  peril- 
ous. During  the  whole  period  it  was  on  the 
brink  of  financial  disaster.  Under  the  cir- 
cumstances, it  is  probable  Kase  did  the  best 
he  could;  got  his  relatives  and  close  friends 
to  aid  him,  because  no  others  would.  Cau- 
tious, experienced  business  men  do  not  as- 
sume such  risks.  Therefore,  In  accordance 
with  out  opinion  as  heretofore  expressed,  we 
restate  the  account  of  the  learned  master, 
and  modify  the  decree  of  the  court  below, 
thus: 

Kase  is  charged  with 
$115,000  first  mort- 
gage bonds,  not  ap- 
plied to  railroad  pur- 
poses, at  80  cents  on 
the  dollar $  92,000  00 

He  is  charged  with 
$111,000  first  mort- 
gage land  bonds  at 
80  cents  on  the  dol- 
lar        88,800  00 

.He  Is  charged  with 
$47,000  second  mort- 
gage bonds,  the  price 
of  which  the  audit- 
ing committee  fixed, 
with  c  o  n  s  e  nt  of  . 
Kase,  at  80  cents  on 
the  dollar 87,600  00 


We  credit  him  with 
balance  on  last  au- 
ditors' report,  $199,- 
374.44,  to  which  is 
added  $97.50,  mak- 
ing    $199,471  94 

We  credit  him  with 
two  months'  salary-        2,500  00 


$218,400  00 


201,971  04 


$16,428  06 

—Leaving  a  balance  in  favor  of  plaintiff  of 
-$16,428.06,  to  which  Interest  should  be  add- 
■ed  from  26th  July,  1875,  the  date  of  Mr. 

Kane's  resignation  as  president  We  have 
-computed  no  interest  on  the  charges  or  cred- 


its. None  should  be  computed.  They  ran 
against-  each  other  contemporaneously, '  up 
until  the  date  of  Kase's  resignation.  The 
price  of  the  bonds  has  been  fixed  by  the 
master  at  80  cents.  Many  of  them  were  sold 
at  that  price,  and  some  higher.  A  consider- 
able amount  was  sold  as  low  as  75  cents  on 
the  dollar.  We  adopt  the  master's  finding, 
that  80  cents  is  a  fair  average  price, 

As  to  defendant's  plea  of  the  statute  of 
limitations,  the  master  very  properly  refus- 
ed to  sustain  it  The  transactions  between 
Kase  and  the  company,  out  of  which  arose 
mutual  charges  and  credits,  did  not  cease 
until  Kase's  official  connection  with  the  com- 
pany ended,  in  July,  1875,  and  this  bill  was 
filed  July  7,  1880.  Up  until  his  resignation, 
all  the  books  and  accounts  were  In  his  phy- 
sical custody,  and  he  was  until  that  time 
conducting  the  company's  business,  result- 
ing In  charges  against  and  credits  for  him, 
even  in  some  of  the  bond  transactions  of 
previous  years. 

All  the  findings  of  fact  by  the  master  are 
concurred  in.  We  dissent  from  his  Infer- 
ences as  to  the  effect,  In  view  of  the  evi- 
dence, to  be  given  to  the  settlements  of  the 
auditing  committee;  to  the  legal  effect  to 
be  given  the  contract  for  purchase  of  iron; 
to  the  effect  to  be  given  the  treasurer's  ac- 
count; to  the  effect  in  part  as  to  the  con- 
tract for  compensation;  and  under  the  evi- 
dence, and  the  master's  own  finding  of  fact 
what  in  equity,  should  be  charged  against 
Kase  for  the  valueless  stock  received  by 
him.  It  is  therefore  directed  that  defendant 
pay  to  plaintiff  the  sum  of  $16,428.06,  with 
Interest  from  26th  July,  1875.  When  the 
evidence  and  the  result  arrived  at  are  con- 
sidered (that  is,  by  the  appeal),  defendant 
has  reduced  a  decree  of  over  $500,000  to  one 
of  $16,428.06.  It  would  be  Inequitable  to  im- 
pose upon  him  all  the  costs.  It  Is  therefore 
ordered  that  each  party  pay  one-half  the 
costs. 


(70  Vt  Jl) 


DESANY  v.  THORP. 
WILBUR  v.  SAME. 


(Supreme  Court  of  Vermont     Chittenden. 
Dec.  30,  1807.) 

Chattel  Mortgages— Sufficiency  or  Descrip- 
tion—Lies Reserved  for  Purchase  Monet — 
Property  Covered— Increase  or  Animals — 
Bales  bt  Officer— Amendment  or  Rbtubh — 
Rights  or  Creditors. 

1.  Where  an  attachment  levied  on  personalty 
was  dissolved  by  insolvency  proceedings  com- 
menced by  the  aebtor,  neither  the  attachment 
nor  the  pendency  of  the  suit  debarred  the  cred- 
itor from  pursuing  his  remedies  under  prior 
liens  on  the  same  property,  since,  under  V.  S. 
§  2071,  such  suit  could  proceed  to  judgment  only 
by  leave  of  the  insolvency  court,  to  determine 
the  amount  due. 

2.  Where  personalty  was  Bold  by  an.  officer  at 
a  sale  duly  advertised  to  take  place,  both  un- 
der a  chattel  mortgage  and  under  a  lien,  and 
without  any  statement  confining'  the  disposal  of 
a  given  article  to  either  security,  in  conversion 
by  the  debtor  or  his  assignee  against  mortgagee 
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and  lienee  the  officer  could  amend  his  return 
an  the  mortgage  by  including  a  cow  inadvertent- 
ly omitted,  and  two  cows  returned  as  sold  un- 
der the  lien,  nothing  affecting  the  insolvency 
proceedings  having  been  done  or  omitted  by 
reason  of  said  errors,  and  no  rights  of  other  par- 
ties having  intervened. 

3.  One  who  held  a  chattel  mortgage  on  person- 
alty and  a  Hen  on  certain  other  personalty  took 
peaceable  possession  of  all  of  it  10  days  after 
the  debtor  filed  a  petition  in  insolvency,  but  be- 
fore adjudication.  Held  that,  as  to  so  much 
of  such  property  as  required  possession  to  per- 
fect such  mortgagee's  right  as  against  third 
persons,  the  assignee  in  insolvency  was  en- 
titled to  possession. 

4.  A  deed  of  land  also  conveyed  certain  per- 
sonal property  on  which  the  grantor  reserved 
a  lien.  At  the  same  time  the  grantee  gave  a 
mortgage  on  the  land.  Held,  that  the  fact  that 
in  the  foreclosure  of  the  real-estate  mortgage 
plaintiff  also  petitioned  for  a  foreclosure  of  all 
personal  property  claimed  under  the  lien  did 
not  defeat  his  right  to  proceed  at  law  as  to 
such  personalty. 

5.  A  deed  reserved,  as  security  for  purchase 
money,  "all  the  crops  produced  and  products 
raised  or  grown  hereafter  on  said  premises." 
Held  not  to  cover  the  increase  of  stock  kept  on 
the  premises. 

6.  A-  deed  of  land  also  transferred  to  the 
grantee  certain  personal  property  conditionally, 
the  grantor  reserving  the  ownership  until  the 
price  was  paid.  Held,  that  such  reservation  was 
of  no  effect  as  to  attaching  creditors  without 
notice. 

7.  The  lien  reserved  by  the  grantor  covered 
the  increase  of  stock  on  which  it  was  reserved. 

8.  The  description  in  a  chattel  mortgage  of 
"eighteen  cows,  three  yearling  heifers,  and  five 
heifer  calves,"  iB  sufficient,  where  the  mort- 
gagor owns  no  other  animals  of  such  descrip- 
tion. 

9.  Where  a  chattel  mortgage  on  animals  gives 
the  mortgagee  a  title  to  the  increase  thereof 
that  is  good  against  the  mortgagor,  the  former 
cannot  hold  such  increase,  as  against  third  per- 
sons, after  the  period  of  nurture  has  passed, 
without  taking  it  into  possession. 

Exceptions  from  Chittenden  county  court; 
Tyler,  Judge. 

Two  actions  tried  together,  one  by  Samuel 
Desany  against  Thomas  W.  Thorp,  and  the  oth- 
er by  L.  F.  Wilbur,  assignee  in  insolvency  of 
Samuel  Desany,  against  Thomas  W.  Thorp. 
The  first  action  was  trover,  with  a  count  in 
trespass;  and  the  second,  trover  in  two  counts. 
The  plea  in  each  case  was  the  general  issue. 
There  was  a  judgment  for  plaintiff  In  each 
case,  and  both  parties  except  Reversed  and 
rendered. 

The  court  found  the  following  facta: 
The  defendant  was  appointed  guardian  unto 
George  H.  Thorp  in  June,  1894.  April  21, 
1884,  George  H.  Thorp  had  conveyed  to  the 
plaintiff  Desany  a  farm  of  100  acres  by  a  deed 
which  contained  the  following  clause:  "Also 
thirteen  cows,  all  sugar  tools,  farming  tools, 
and  dairy  tools,  conditionally.  The  said  Thorp 
reserves  the  ownership  and  control  of  all  said 
personal  property,  and  all  of  the  crops,  produce, 
and  products  raised  or  grown  hereafter  on  said 
premises,  until  $2,000  of  said  notes,  given  for 
the  purchase  money  secured  by  mortgage  on 
said  premises,  is  paid."  On  the  same  day  De- 
sany mortgaged  to  said  George  H.  Thorp  the 
same  real  estate  to  secure  20  notes,  amounting 
to  $4,578.    On  the  same  day  Desany  placed  on 


the  farm  five  other  cows,  which  he  owned,  and 
gave  said  George  H.  a  chattel  mortgage  there- 
on to  secure  a  part  of  Bald  notes.  February  1, 
1889,  Desany  gave  to  said  George  H.  Thorp  a 
chattel  mortgage  upon  "eighteen  cows,  three 
yearling  heifers,  five  heifer  calves,"  and  some 
other  personal  property,  to  secure  some  of  said 
notes.  The  interest  upon  said  mortgage  debt 
was  paid  to  April  21,  1896,  but  a  portion  of  the 
principal  secured  by  each  of  said  mortgages 
was  overdue  and  unpaid  at  the  time  of  the  pro- 
ceedings in  question.  The  $2,000  mentioned  In 
the  reservation  of  the  lien  had  not  been  paid. 
April  6,  1896,  the  guardian  brought  a  suit  in 
assumpsit  against  Desany  on  the  mortgage 
debt,  and  caused  all  his  attachable  property, 
including  what  was  afterwards  taken  under 
the  Hen  and  chattel  mortgage,  to  be  attached 
by  a  copy  in  the  town  clerk's  office,  but  with- 
out moving  any  part  thereof.  Service  of  said 
writ  was  completed,  and  the  suit  Is  now  pend-  - 
ing.  Desany  filed  his  voluntary  petition  in  in- 
solvency, April  13,  1896,  before  11  o'clock  in 
the  forenoon.  The  defendant  had  no  notice  of 
the  filing  of  said  petition.  On  the  same  day, 
in  the  afternoon,  the  guardian  caused  notices 
to  be  posted  by  a  deputy  sheriff  advertising  the 
property  described  In  the  chattel  mortgage  of 
February  1,  1889,  for  sale  thereunder,  and 
caused  written  notice  thereof  to  be  given  to 
said  Desany.  April  23,  1896,  the  guardian 
took  possession  of  said  mortgaged  farm,  and 
all  the  personal  property  thereon,  that  Is  de- 
scribed in  the  officer's  return  of  sale,  and  of 
such  forage  and  grain  as  was  necessary  to  keep 
the  live  stock  on  said  farm  from  that  date  to 
June  8th.  April  28,  1896,  Desany  was  adjudg- 
ed Insolvent,  and  the  plaintiff  Wilbur  became 
his  assignee,  and  received  the  conveyance  of 
the  Insolvent's  real  and  personal  estate.  On 
the  same  day  the  guardian  brought  his  petition 
of  foreclosure  against  Desany  and  Wilbur, 
which  was  served  on  them  May  2,  1896,  to 
foreclose  the  real-estate  mortgage  Said  peti- 
tion also  sought  the  foreclosure  of  the  defend- 
ant's Interest  in  the  personal  property  reserved 
In  the  original  deed,  including  the  products  of 
the  farm,  the  Increase  of  the  original  13  cows, 
and  other  live  stock  grown  on  the  farm.  May 
25,  1896,  he  caused  notices  of  a  sale  under  the 
lien  in  the  deed  to  be  posted  by  the  same  dep- 
uty sheriff  who  had  advertised  the  sale  under 
the  chattel  mortgage.  Said  deputy  made  a  re- 
turn showing  that  the  sale  took  place  pursuant 
to  the  above-mentioned  notices,  without  dis- 
tinguishing between  the  notice  under  the  chat- 
tel mortgage  and  that  under  the  lien.  He  had 
adjourned  from  time  to  time  the  sale  under 
the  chattel  mortgage,  so  that  the  sale  on  the 
mortgage  and  the  sale  on  the  lien  were  duly 
advertised  to  occur  at  the  same  time  and  place. 
At  the  sale  the  officer  did  not  state  to  the  bid- 
ders that  he  was  selling  under  any  particular 
lien,  mortgage,  or  right,  but  sold  It  without 
comment  in  that  regard.  The  sale  occurred 
June  8,  1896.  All  the  cows  and  other  cattle 
thus  sold  at  auction  were  descendants  In  fe- 
male line  of  the  original  13  cows  reserved  ir 
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the  deed  from  Thorp  to  Desany,  and  of  the  5 
cowb  cohered  by  the  mortgage  of  the  same 
date,  except  3  cows  and  1  calf,  which  had 
been  afterwards  brought  to  the  farm  by  De- 
sany. 

When  Desany  gave  the  chattel  mortgage  of 
1888  he  had  but  18  cows,  3  yearling  heifers, 
and  5  heifer  calves,  the  numbers  therein  named. 
None  of  the  property  taken  was  the  actual 
property  reserved  In  the  original  lien,  except 
what  was  covered  by  the  chattel  mortgage  of 
1888.  Five  of  the  cows  sold  were  in  the  chat- 
tel mortgage  of  1888,  to  wit,  the  two  cows 
returned  as  sold  under  the  chattel  mortgage, 
the  cow  omitted  which  was.  sold  to  Cahill,  the 
cow  returned  under  the  lien  as  the  Jersey  cow 
sold  to  Shiner,  and  the  cow  returned  as  sold  ro- 
under the  lien  to  Atchlnson.  The  bay  mare  was 
bred  by  Desany  on  the  farm,  from  a  mare 
which  he  bought  elsewhere,  and,  with  another 
horse,  constituted  his  team,  which  was  of  less 
value  than  $200,  and  claimed  by  him  as  exempt. 
The  four  shoats  were  purchased  by  Desany  in 
the  fall  of  1885,  and  afterwards  kept  on  the 
farm.  The  timber,  stovewood,  oats,  corn,  pota- 
toes, sugar,  butter,  and  pork,  taken  and  sold, 
were  all  produced  on  the  farm.  The  stovewood 
was  cut  and  prepared  to  support  the  fires  in  the 
house  on  the  farm,  and  the  lumber  was  cut 
for  the  purpose  of  repairs.  The  original  mow- 
ing machine,  which,  was  among  the  farming 
tools  reserved  in  the  deed  from  Thorp  to  De- 
sany, and  also  included  in  the  mortgage  of 
February  1,  1888,  was  exchanged  by  Desany  In 
June,  1880,  for  the  machine  sold  at  auction;  the 
old  one  being  valued  in  exchange  at  $5,  and  the 
new  one  at  $45.  George  H.  Thorp  consented 
to  this  arrangement,  and  signed  a  note  with 
Desany  for  the  difference,  and  the  new  ma- 
chine was  kept  and  used  on  the  farm.  The 
note  was  paid  by  Desany.  The  bay  mare,  one 
of  said  cows  subsequently  purchased  and 
brought  to  said  farm  by  Desany,  and  one  of 
said  shoats,  together  with  other  articles  for 
which  Desany  claimed  to  recover,  were  select- 
ed by  him,  with  the  consent  of  the  assignee, 
as  exempt. 

Tne  manner  of  taking  possession  was  as  fol- 
lows: The  guardian  went  to  the  house  In 
Desany's  absence,  and  was  admitted,  alone  and 
without  force,  by  a  boy  18  years  old,  who  was 
at  work  for  Desany.  The  guardian  was  blind, 
And,  at  his  request,  was  led  into  the  house  by 
the  boy,  who  was  not  aware  of  his  purpose. 
The  guardian's  son,  Ira,  a  deputy  sheriff,  who 
had  driven  his  father  to  the  premises,  was  sit- 
ting In  his  wagon  in  the  highway  in  front  of 
the  house.  The  guardian  notified  the  boy  that 
be  had  taken  possession,  and  sent  him  away, 
after  permitting  him  to  pack  and  remove  his 
effects.  He  then  caused  the  household  effects 
of  Desany  to  be  removed  to  the  woodshed  by 
two  men  besides  Ira,  whom  he  had  employed 
for  that  purpose,  but  who  were  not  present 
when  he  took  possession,  though  they  were  sta- 
tioned within  calling  distance.  .  The  bay  mare, 
harness,  and  wagon  which  had  been  left  by 
'the  boy  at  a  neighbor's,  about  half  a  mile  away. 


was  also  taken  Into  the  guardian's  possession. 
It  appeared  that  at  the  sale  the  officer  sold  a 
cow  to  Cahill  for  $20.25,  which  was  by  mis- 
take left  out  of  the  return,  although  the  price 
was  reckoned  into  the  proceeds,  and  that  the 
officer  intended  to  return  the  cow  as  sold  un- 
der the  chattel  mortgage.  The  court  allowed 
him  to  amend  hlB  return  accordingly.  It  was 
the  Intent  of  the  officer  to  return  as  sold  un- 
der the  chattel  mortgage  the  cows  sold  to  Shiner 
and  Atchlnson,  but  by  mistake  they  were  re- 
turned as  sold  under  the  lien,  the  officer  fail- 
ing to  identify  them  as  cows  covered  by  the 
mortgage.  The  court  permitted  the  officer  to 
amend  his  return  to  conform  with  his  inten- 
tion in  this  respect. 

Upon  the  foregoing  facts,  the  court  held  that 
the  defendant,  at  the  time  of  the  auction  sale, 
had  no  title  to,  nor  lien  upon,  any  of  the  prop- 
erty sold,  by  virtue  of  the  reservation  in  the 
deed,  nor  by  his  taking  possession  on  April  23, 
1886;  and  that  he  had  no  title  to,  nor  lien 
upon,  any  of  the  products  of  the  farm,  nor  to 
the  Iscrease  of  the  live  stock,  as  against  the 
plaintiff  assignee;  but  that  he  could  hold  the 
personal  property  described  in  the  mortgage  of 
February  1,  1888,  in  existence  and  sold  at  the 
time  of  the  auction,  but  not  property  substi- 
tuted therefor,  like  the  mowing  machine.  The 
other  facts  and  rulings  are  sufficiently  stated 
In  the  opinion. 

L.  F.  Wilbur  and  Charles  T.  Barney,  for 
plaintiffs.  J.  J.  Monahan  and  W.  H.  Bliss,  for 
defendant 

MUNSON,  J.  These  cases  were  heard  to- 
gether. Thorp,  the  defendant  in  both  suits, 
held  against  Desany,  the  plaintiff  in  the  first 
suit,  a  real-estate  mortgage,  two  chattel  mort- 
gages, and  a  lien  reserved  upon  the  transfer  of 
certain  personal  property  in  a  real-estate  con- 
veyance; and,  after  conditions  broken,  he 
brought  suits  of  foreclosure  and  attachment, 
and  took  possession -of  both  the  real  and  per- 
sonal property,  and  had  certain  personal  prop- 
erty sold  under  the  lien  and  the  second  chattel 
mortgage.  Wilbur,  the  plaintiff  in  the  second 
suit,  is  Desany's  assignee  in  Insolvency.  The 
cases  will  be  considered  together. 

The  attachment  placed  upon  the  personal 
property  covered  that  afterwards  taken  on  the 
reserved  lien  and  the  second  chattel  mortgage. 
This  attachment  was  dissolved  by  the  proceed- 
ings in  insolvency,  but  the  suit  was  entered  in 
court,  and  is  still  pending.  The  attachment  did 
not  debar  the  creditor  from  pursuing  his  reme- 
dies under  the  lien  and  the  chattel  mortgage. 
Reed  v.  Starkey,  68  Vt.  200,  38  Atl.  287.  See 
Tilton  v.  Miller,  34  Vt  576;  Brigham  v.  Avery, 
48  Vt  602.  Nor  does  the  pendency  of  the  suit. 
It  can  proceed  to  judgment  only  by  leave  of  the 
court  of  insolvency,  and  for  the  purpose  of  de- 
termining the  amount  due.     V.  S.  I  2071. 

The  property  was  disposed  of  at  a  sale  duly 
advertised  to  take  place  under  both  the  lien  and 
the  mortgage,  and  without  any  statement  con- 
fining the  disposal  of  a  given  article  to  either 
security.     The  court  could  properly  permit  the 
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officer  to  amend  his  return  on  the  mortgage  by 
including  the  cow  inadvertently  omitted  and 
the  two  cows  returned  as  sold  under  the  lien. 
Nothing  affecting  the  insolvent  estate  unfavor- 
ably has  been  done  or  omitted  by  reason  of 
these  errors,  and  no  rights  of  other  parties  have 
intervened. 

The  fact  that  the  defendant,  in  his  fore- 
closure of  the  real-estate  mortgage,  petitioned 
also  for  a  foreclosure  of  all  the  personal  prop- 
erty claimed  by  virtue  of  the  reserved  lien,  did 
not  defeat  his  right  to  proceed  at  law.  His 
different  proceedings  did  not  stand  upon  incon- 
sistent grounds,  and  any  remedy  available  in 
the  foreclosure  suit  la  waived  on  argument 
herein.  It  is  held  In  this  state  that  a  grantor 
may  reserve  the  crops  to  be  thereafter  grown 
upon  the  land  conveyed,  as  security  for  the 
purchase  money.  Batehelder  v.  Jenness,  69 
Vt  104,  7  Atl.  279;  Darling  v.  Bobbins,  60  Vt 
847,  15  Atl.  177.  The  reservation  In  this  case 
Is  of  "all  the  crops,  produce,  and  products 
raised  or  grown  hereafter  on  said  premises," 
and  the  defendant  claims  that  this  covers  the 
increase  of  all  stock  placed  upon  the  farm. 
But  we  think  the  increase  of  stock  cannot  be 
held  as  the  produce  or  product  of  the  realty. 
A  reservation  of  crops  is  sustained  on  the 
ground  that  they  are  potentially  in  the  land, 
but  animate  are  not  the  direct  product  of  the 
soil.  If  the  defendant  has  any  title  to  the  ani- 
mals raised  on  the  farm,  It  must  be  as  the  in- 
crease of  stock  of  which  he  remained  the  owner. 

In  the  deed  which  the  plaintiff  received  of 
the  farm  was  also  a  conveyance  of  13  cows  and 
other  personal  property  conditionally,  the  gran- 
tor reserving  the  ownership  and  control  of  the 
property.  The  words  here  employed  are  such 
as  create  a  conditional  vendor's  lien.  This  res- 
ervation of  chattels,  while  good  as  between  the 
parties,  was  of  no  effect  as  against  attaching 
creditors  without  notice,  because  not  evidenced 
by  a  writing  signed  by  the  purchaser,  and  not 
affording  such  record  notice  as  the  law  contem- 
plates. So  the  defendant's  rights  to  the  arti- 
cles reserved  arid  returned  as  sold  under  the 
lien  depends  upon  the  question  of  possession. 

The  defendant  also  claims  to  hold  the  in- 
crease of  the  stock,  upon  which  this  lien  was  re- 
served. The  defendant  remained  the  general 
owner  of  the  property  (French  v,  Osmer,  67  Vt. 
427,  32  Atl.  254);  and,  as  long  as  the  condi- 
tional vendee's  title  remalne4  unperfected,  he 
had  the  same  right  to  the  increase  that  he  had 
to  the  original  animals,  for  the  progeny  of  ani- 
mals belongs  to  the  owner  of  the  female.  But, 
as  the  lien  was  good  only  as  between  the  par- 
ties, the  vendor's  right  to  the  increase,  as  well 
as  to  the  original  animals,  depended  upon  a  sea- 
sonable taking  of  possession.  The  mortgage 
of  1889  covers  18  cows,  8  yearling  heifers,  and 
5  heifer  calves.  The  case  shows  that  at  the 
time  this  mortgage  was  given  the'  mortgagor 
had  but  18  cows,  8  yearling  heifers,  and  5  heif- 
er calves.  In  Huse  v.  Bstabrooks,  67  Vt.  223, 
31  Atl.  293,  a  description  of  animals  by  sex  and 
age  only  was  held  Insufficient,  where  there  was 
no  finding  that  the  mortgagor  did  not  own  oth- 


er animals  of  the  same  description.  But  we 
think  such  a  description,  and  even  a  designa- 
tion of  so  many  cows,  ought  not  to  be  held  In- 
sufficient, when  it  appears  that  the  mortgagor 
owned  no  others  of  the  description  given.  The 
plaintiffs  make  no  question  as  to  the  sufficiency 
of  the  remainder  of  the  description,  so  we  give 
the  matter  no  examination. 

Assuming  that  the  chattel  mortgage  gave  the 
defendant  a  title  to  the  Increase  of  the  mort- 
gaged animals  that  was  good  as  against  the 
debtor,  the  defendant  could  not  hold  such  in- 
crease as  against  third  persons,  after  the  period 
of  nurture  had  passed,  without  taking  It  into 
possession.  Bnright  v.  Dodge,  64  Vt  502,  24 
Atl.  768.  It  appears  then  that,  as  far  as  the 
Increase  is  concerned,  the  defendant's  right  un- 
der the  mortgages,  as  well  as  his  right  under 
the  Hen,  depends  upon  the  question  of  posses- 
sion. 

There  waB  nothing  in  the  manner  in  which 
the  defendant  took  possession  of  the  property 
to  deprive  him  of  the  rights  which  ordinarily 
follow  possession.  The'  entry  was  peaceable 
and  lawful.     Puller  v.  Eddy,  49  Vt  lL 

The  attachment  of  the  property  prior  to  the 
filing  of  the  insolvency  petition,  by  leaving  a 
copy  in  the  town  clerk's  office,  afforded  no  sup- 
port to  the  defendant's  title.  The  property 
was  taken  into  actual  possession  on  the  23d  of 
April,  which  was  after  the  petition  was  filed, 
but  before  the  adjudication  of  Insolvency.  The 
title  of  the  assignee  relates  back  to  the  time 
of  the  filing  of  the  petition.  Piatt  v.  Insur- 
ance Co.,  62  Vt  166,  19  Atl.  637.  At  that 
time  the  debtor  was  in  possession  of  all  the 
property  of  which  the  defendant  required  pos- 
.Bession  to  perfect  his  right  If  a  creditor  with- 
out notice  had  then  levied  an  execution  upon 
it  he  would  have  held  It  against  the  defend- 
ant's lien  and  mortgage.  It  follows  that  the 
assignee  will  hold  It  under  his  deed  of  assign- 
ment. The  assignee  takes  all  the  property 
which  could  have  been  taken  on  an  execution 
against  the  debtor  at  the  time  the  petition  was 
filed.  V.  S.  i  2098;  GoUender  Co.  v.  Marshall, 
57  Vt  232;  Bice's  Assignees  v.  Hulett,  63  Vt 
321,  22  Atl.  75. 

The  horse,  cow,  and  hog,  claimed  by  the  debt- 
or under  the  exemption,  were  not  a  part  of  the 
Incumbered  stock,  and  were  properly  included 
in  the  Desany  judgment.  The  oats,  potatoes, 
corn,  beans,  and  sugar  were  held  by  the  lien, 
and  none  of  them  should  have  been  included 
in  either  judgment  The  butter  was  not  so 
held,  and,  not  being  exempt  It  should  have 
been  excluded  from  the  Desany  judgment 
and  Included  in  that  of  the  assignee.  The 
lumber  cut  for  the  repair  of  buildings  and  fen- 
ces should  not  have  been  Included  in  the  as- 
signee's judgment  The  implied  license  under 
which  It  was  cnt  devoted  It  to  a  specific  pur- 
pose, and  It  could  not  be  diverted  from  that 
purpose  either  by  the  mortgagor  or  his  credit- 
ors. Nor  should  the  stovewood  have  been  In- 
cluded in  the  Desany  judgment  The  debtor's 
right  to  it  was  confined  to  its  use  on  the  place. 
Subject  to  that  right  It  was  the  property  of 
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the  mortgagee.  The  defendant  concedes  that 
the  hay  rack  1b  properly  Included  In  the  Desany 
judgment.  It  Is  not  necessary  to  Inquire 
whether  articles  were  Improperly  omitted  from 
that  Judgment,  for  the  plaintiff's  exceptions 
were  waived  on  the  argument. 

There  seems  to  be  some  uncertainty  in  the 
designation  of  one  or  more  of  the  cows,'  but, 
as  the  court  ruled  that  the  defendant  could 
hold  the  property  covered  by  the  mortgage  of 
1889,  we  assume  that  no  cows  covered  by  that 
mortgage  are  Included  in  the  assignee's  Judg-, 
ment.  The  live  stock  not  specified  in  that 
mortgage,  and  the  item  of  pork,  were  properly 
included  In  the  Judgment,  for  the  reasons  be- 
fore stated.  The  mowing  machine  was  prop- 
erly Included.  It  was  one  taken  In  exchange 
for  the  one  mortgaged,  with  the  consent  of  the 
mortgagee,  but  the  findings  are  not  sufficient 
to  subject  It  to  the  lien.  Kelsey  v.  Kendall, 
48  Vt  24.  No  claim  is  made  but  that  the  syr- 
up barrel  is  properly  included,  and  we  leave 
the  item  without  consideration.  The  buggy, 
wagon,  and  driving  harness  were  covered  by 
the  mortgage  of  1884.  No  question  is  made  as 
to  the  sufficiency  of  their  description.  The  offi- 
cer advertised  the  property  under  bom  mort- 
gages, but  he  sold  only  under  the  mortgage  of 
1889.  It  is  not  necessary  to  consider  whether 
the  officer  could  justify  the  sale.  There  might 
be  a  wrongful  sale  by  the  officer  without  the 
mortgagee  being  liable  in  trover.  Hyde  v. 
Cooper,  26  Vt  552.  It  appears  that  the  mort- 
gagee placed  the  papers  in  the  hands  of  the  offi- 
cer without  giving  him  any  specific  instruc- 
tions. So  there  was  no  direction  to  do  any- 
thing that  the  mortgages  did  not  authorize. 
Nor  can  the  mortgagee  be  held  to  have  become 
a  wrongdoer  by  ratification.  If  the  case  Is  one 
where  an  acceptance  of  the  avails  might 
amount  to  a  ratification,  It  could  only  be  .upon 
an  acceptance  with  full  knowledge  of  the  facts. 
There  Is  no  finding  that  the  mortgagee  had  this 
knowledge,  and  he  cannot  be  presumed  to  have 
ascertained  It  from  the  return  upon  his  mort- 
gage, for  the  officer  was  required  to  file  that 
In  the  town  clerk's  office.  So  these  articles 
were  improperly  included  in  the  judgment 
Judgment  reversed,  and  judgment  in  Desany 
v.  Thorp  for  192.50,  and  Judgment  in  Wilbur 
v.  Thorp  for  $304.60. 

(87  Md.  U4) 

SHAFFER  v.  STATE. 

<Court  of  Appeals  of  Maryland.    Jan.  5,  1898.) 

Perjury— Indiotmeht  —  Materiality   of  Testi- 
mony— DlSORDEHLT  HOUSES— REPUTATION. 

1.  An  indictment  for  perjury  alleged  that, 
on  the  trial  of  P.  for  keeping  a  disorderly  house, 
it  became  a  material,  competent,  and  proper 
matter  of  inquiry  whether  the  reputation  of  said 
house  was  bad,  and  whether  the  reputation  of 
P.  for  chastity  was  bad,  and  that  defendant 
swore  falsely  that  he  did  not  know  the  general 
reputation  of  said  house,  and  did  not  know  the 
general  reputation  of  P.  for  chastity.  Held,  that 
the  indictment  sufficiently  alleged  the  materiali- 
ty of  the  testimony,  which,  under  some  cir- 
cumstances, would  be  material  and  competent. 

2.  The  general  reputation  of  those  who  fre- 


quent a  disorderly  house  Is  admissible  for  the 
purpose  of  characterizing  the  honse  and  show- 
ing the  object  of  their  visits. 

Appeal  from  circuit  court,  Allegany  county. 

Elmer  E.  Shaffer  was  convicted  of  perjury, 
and  he  appeals.    Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and  FOW- 
LER, BRISCOE,  BOYD,  PAGE,  BRYAN,  and 
ROBERTS,  JJ. 

B.  A.  Richmond  and  Jas.  A.  McHenry,  for 
appellant  Atty.  Gen.  Clabaugh  and  Geo.  A. 
Pearre,  for  appellee. 

BRISCOE,  J.  The  appellant  was  Indicted, 
tried,  and  convicted  of  the  crime  of  perjury, 
In  the  circuit  court  of  Allegany  county.  The 
questions  presented  on  the  appeal  arise  upon  a 
demurrer  to  the  indictment,  which  was  over- 
ruled by  the  court.  The  assignments  of  error, 
as  set  forth  In  the  indictment,  are:  First,  that 
the  allegation  in  the  indictment  that,  In  the 
trial  of  Martha  Poole,  it  became  material  to 
inquire  as  to  her  general  reputation  for  chasti- 
ty, she  being  an  inmate  of  said  alleged  bawdy 
house,  was  not  a  material  allegation,  because, 
she  being  the  defendant  In  said  case,  and  on 
trial  In  a  criminal  prosecution,  it  was  not  com- 
petent to  submit  evidence  to  the  jury  of  her  bad 
reputation  until  she  undertook  to  offer  evidence 
of  her  good  character,  and  that  the  state's  case 
could  offer  no  evidence  of  her  bad  character 
in  that  trial,  notwithstanding  she  was  an  in- 
mate of  said  bawdy  house,  unless  she  first 
offered  evidence  of  her  good  character;  second, 
that  the  allegation. in  the  indictment  that,  in 
the  trial  of  the  said  Martha  Poole,  It  became 
material  to  Inquire  into  the  reputation  of  the 
house  alleged  to  be  a  bawdy  house,  was  a  de- 
fective allegation,  because  it  was  not  compe- 
tent under  the  statutes  of  Maryland  admitting 
evidence  of  reputation  of  the  house  In  such 
cases,  for  the  state  to  show  the  reputation  of 
the  house,  unless  the  state  undertook  to  show 
the  general-  reputation  of  the  house. 

Now,  it  appears  from  an  examination  of  the 
Indictment  that  it  distinctly  alleges  that  then, 
upon  the  trial  of  said  Issue,  to  wit,  the  charge 
of  keeping  and  maintaining  a  certain  common 
and  ill-governed  and  disorderly  house  by  the 
said  Martha  Poole,  it  became  and  was  a  ma- 
terial, competent,  and  proper  matter  of  inquiry 
In  the  same  whether  the  reputation  of  the  said 
house,  located  on  Frederick  street,  in  the  city 
of  Cumberland,  Allegany  county,  aforesaid, 
kept  and  maintained  by  the  said  Martha  Poole, 
was  good  or  bad  at  the  time  alleged  in  the  In- 
dictment aforesaid,  to  wit  on  or  before  the 
8d  day  of  October,  in  the  year  of  our  Lord 
1896,  and  whether  on  or  before  the  said  3d  day 
of  October,  in  the  year  of  our  Lord  1896,  the 
reputation  of  said  Martha  Poole,  defendant,  In- 
mate  of  said  house,  for  chastity,  was  good  or 
bad,  and  that  he,  the  said  Elmer  E.  Shaffer, 
did  not  know  the  general  reputation  of  the  said 
house  on  Frederick  street,  in  the  city  of  Cum- 
berland, Allegany  county,  afotesald,  kept  and 
maintained  by  the  said  Martha  Poole,  and  that 
he  did  not  know  whether  the  reputation  of 
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the  said  house  was  good  or  bad,  and  that  he  did 
not  know  the  general  reputation  of  the  said 
Martha  Poole  for  chastity,  and  he  did  not 
know  whether  their  reputation  for  chastity 
was  good  or  bad;  whereas,  in  truth  and  in  fact, 
he,  the  said  Elmer  E.  Shaffer,  did  know  the 
general  reputation  of  the  said  house  In  the  com- 
munity, and  knew  that  the  same  was  bad;  and 
whereas  he,  the  said  Elmer  E.  Shaffer,  did 
know  the  general  reputation  of  the  said  Martha 
Poole  in  the  community  for  chastity,  and  did 
know  that  said  reputation  was  bad.  This  in- 
dictment sufficiently  alleges  the  materiality  of 
the  testimony,  as  under  some  circumstances  it 
would  be  material  and  competent  We  have 
carefully  examined  the  indictment,  and  find  It 
contains  all  the  averments  of  a  good  and  suf- 
ficient indictment  for  the  perjury  assigned. 

The  assignments  of  error  speak  of  the  house 
as  a  bawdy  house,  but  the  indictment  clearly 
shows  that  Martha  Poole  was  tried  on  the 
charge  of  keeping  and  maintaining  a  certain 
common,  ill-governed,  and  disorderly  house. 
There  are  no  bills  of  exception  in  the  case;  so 
we  have  no  means  of  ascertaining  what  the 
evidence  was  in  the  court  below,  but  must  con- 
fine ourselves  to  the  averments  of  the  indict- 
ment itself.  The  law,  however,  is  settled  in 
this  state,  that,  upon  the  trial  of  a  person  for 
keeping  a  disorderly  house,  evidence  of  the  gen- 
eral reputation  of  the  house  is  inadmissible, 
but  the  general  reputation  of  those  who  fre- 
quented it  was  admissible  for  the  purpose  dl 
characterizing  the  house,  and  showing  the  ob- 
ject of  their  visits.  Henson  v.  State,  62  Md. 
231;  Herzinger  v.  State,  70  Md.  278,  17  AtL 
81;  Beard  v.  State,  71  Md.  275,  17  AU.  1044. 
But  since  the  act  of  1892  (chapter  522),  upon 
the  trial  of  any  person  charged  with  keeping 
a  bawdy  house  or  house  of  111  fame,  It  Is  com- 
petent for  the  prosecution  to  offer  In  evidence 
the  general  reputation  of  the  house  kept  by 
the  person  on  trial  in  support  of  the  charge. 
We  find  no  error  in  the  rulings  of  the  court, 
and  die  judgment  will  be  affirmed,  with  costs. 
Judgment  affirmed,  with  costs. 


(86  Md.  685) 

EDELHOFF   et   al    v.    HORNER-MILLER 

STRAW-GOODS  MFG.  00.  OF  BAL- 

TIMORE  CITY  et  al. 

(Court  of  Appeals  of  Maryland.    Jan.  4,  1898.) 

Bat  or    Exceptions— Corporations — Acts  of 

Officbrs— Ratification— Chattel  Mobtgagb— 

Lien — Validity — Sales— Fraud  of  Buteb. 

1.  Under  Code  Pub.  Loc.  Laws,  art.  4,  f 
170,  providing  that  bills  of  exceptions  "may  be 
signed"  at  any  time  within  thirty  days  after  the 
rendition  of  the  verdict,  etc.,  "but  not  thereaft- 
er, unless  the  time  for  signing  the  same  shall 
have  been  previously  extended  by  order  of  the 
court,  or  by  consent  of  parties,"  etc.,  the  court 
has  power  to  grant  several  extensions  of  time 
for  signing  and  sealing  a  bill  of  exceptions,  pro- 
vided the  first  extension  be  granted  within  said 
SO  days,  and  that  each  succeeding  extension  be 
made  within  the  time  granted  in  the  previous 
extension. 

2.  Evidence  merely  of  the  existence  of  an 
agreement  between   the  parties  to  a  chattel 


mortgage  not  to  record  the  instrument  would  not 
justify  a  finding  that  the  agreement  was  made 
when  the  mortgage  was  executed,  or  before 
that  time. 

3.  When  a  mortgage  of  the  chattels  of  a  cor- 
poration is  made  by  its  officers,  without  au- 
thority, to  secure  funds  to  pay  its  debts  and 
continue  the  business,  and  it  receives  the  full 
benefit  of  the  transaction,  without  objection,  it 
will  be  presumed  to  have  authorized  or  rati- 
fied the  mortgage. 

4.  The  lien  of  a  chattel  mortgage  is  not  im- 
paired by  a  commingling  of  the  goods  mortgaged 
with  other  goods  without  the  knowledge  or  con- 
sent of  the  mortgagee. 

5.  A  mortgage  of  a  stock  of  goods,  accom- 
panied by  an  agreement  that  the  mortgagors 
are  to  sell  the  goods,  and  that  the  proceeds  of 
such  sales  are  to  be  turned  over  to  the  mort- 
gagee as  the  sales  are  made,  to  be  applied  on 
the  mortgage,  Is  not  invalid,  as  having  the  effect 
of  hindering  or  delaying  creditors. 

6.  A  sale  of  goods  to  an  insolvent  corporation 
cannot  be  rescinded  by  the  seller  on  the  ground 
of  fraud,  in  the  absence  of  false  representations, 
unless  the  officers  of  the  corporation,  at  the 
time  of  the  purchase,  had  no  reasonable  expec- 
tation of  making  payment  at  the  maturity  of  the 
bill. 

7.  In  replevin  for  goods  sold  an  insolvent  cor- 
poration, on  the  ground  of  fraud  in  their  pur- 
chase, a  charge  that,  if  the  officers  of  the  cor- 
poration had  a  reasonable  expectation  to  pay 
the  account  when  due,  "based  on  all  its  re- 
sources, including  assets  in  hand  and  available, 
its  lines  of  credit,  and  money  to  be  realized  in 
the  future  from  the  sale  of  its  manufactured 
products,"  etc.,  is  error,  in  that  it  is  not  neces- 
sary, in  determining  the  question  of  the  reason- 
ableness, to  consider  whether  the  company  was 
able  to  meet  all  its  obligations  to  other  par- 
ties. 

Appeal  from  court  of  common  pleas. 

Replevin  by  Charles  A.  Edelhoff  and  another 
against  the  Horner-Miller  Straw-Goods  Manu- 
facturing Company  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeal.     Reversed. 

Argued  before  McSHERRY,  C.  J.,  and  FOW- 
LER, BOYD,  and  PAGE,  JJ. 

Stelner  &  Putzel,  for  appellants.  W.  Burns 
Trundle,  Thomas  G.  Hayes,  and  James  P.  Gor- 
ter,  for  appellees. 

PAGE,  J.  The  appellees  have  moved  to  dis- 
miss this  appeal,  upon  the  ground  that  the  bill 
of  exception  was  not  signed  by  the  judge  with- 
in the  time  allowed  by  the  statute,  and  this  mo- 
tion will  be  first  considered.  The  verdict  was 
rendered  on  the  20th  of  April,  1897.  On  the 
7th  of  May  the  parties  agreed  that  the  time  for 
signing  and  sealing  the  exception  should  bo 
extended  for  the  period  of  30  days  from  that 
date,  and  on  the  17th  of  May  the  court  so  or 
dered.  On  the  28th  of  May  the  parties  again 
agreed  there  should  be  a  further  extension  un- 
til the  15th  of  June,  and  on  the  29th  May  the 
court  passed  an  order  in  conformity  with  the 
agreement  On  the  10th  of  June  the  court 
ordered  another  extension  until  the  28th  of 
June.  On  the  23d  of  June  the  appellees  filed 
a  protest  against  the  signing  and  sealing  of  any 
bill  of  exception,  for  the  reasons  therein  stated. 
The  court,  however,  sua  sponte,  on  the  20th 
June  further  extended  the  time  until  the  20tb 
of  August.  Both  parties  agreed  at  the  argu 
ment  that  the  bill  of  exceptions  was  signed  and 
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sealed,  and  filed  on  the  18th  of  August.  The 
question  presented  depends  upon  the  proper 
construction  of  article  4,  f  170,  Code  Pub.  Loc. 
Laws.  That  section  provides  that  bills  of  excep- 
tion "may  be  signed"  at  any  time  within  30  days 
after  the  rendition  of  the  verdict,  etc.,  "but, 
not  thereafter,"  unless  the  time  for  signing  the 
same  "shall  have  been  previously  extended  by 
order  of  court  or  by  consent  of  parties,"  etc 
The  power  of  the  court  Is  here  defined  with  re 
spect  to  the  time  at  which  bills  of  exception 
may  be  signed.  The  court  Is  given  power  to 
sign  within  30  days  after  verdict,  or  thereafter, 
when  the  time  therefor  has  been  previously  ex 
tended  by  Its  own  order  or  by  the  consent  of 
parties.  The  effect  of  the  consent  of  parties  ir 
cases  where  the  80  days  have  expired,  and  therr 
has  been  no  previous  order  of  extension,  la  to 
confer  upon  the  court  the  same  authority  to 
sign  as  If  there  had  previously  been  an  order  of 
extension.  Aside  from  the  statute,  the  Judge 
who  tried  the  case  had  power  to  sign  and  seal 
bills  of  exceptidn  at  any  time  during  the  term 
at  which  the  trial  occurred,  but  by  express  per- 
mission of  the  court  given  during  the  term  he 
could  sign  after  the  term.  If  presented  after 
the  term,  and  the  parties  consent  that  be  shall 
sign,  both  parties  are  afterwards  estopped 
from  raising  an  objection  as  to  his  right  and 
power.  Thomas  v.  Ford,  63  Md.  348.  This 
statute  embodies  this  principle  of  estoppel 
against  the  consenting  parties,  and  converts 
what  had  theretofore  been  a  matter  of  practice 
into  a  statutory  requirement  We  cannot, 
therefore,  agree  with  the  contention  that  the 
orders  of  the  17th  May  and  of  the  29th  May 
were  Inoperative,  because  of  the  consent  of 
parties  previously  given  that  the  extension  con- 
tained in  them  should  be  allowed.  Consent 
alone  cannot  be  the  same  as  a  Judicial  order. 
The  former  Is  quite  sufficient  to  raise  an  estop- 
pel, but  the  latter  is  an  act  demanding  the  exer- 
cise of  discretion  and  judgment.  Even  though 
the  parties  consent,  it  Is  within  the  authority 
of  the  Judge  to  refuse  to  sign,  In  cases  where. 
In  the  exercise  of  a  judicial  discretion,  he 
deems  It  consistent  with  justice  so  to  do.  It 
is  as  dangerous  now  as  it  ever  was  "to  allow 
a  bill  of  exceptions  of  matters  dependent  upon 
memory  at  a  distant  period,  when  he  may  not 
accurately  recollect  them,"  as  was  said  many 
years  ago  by  Chief  Justice  Marshall  in  Ex  par- 
te Bradstreet,  4  Pet  102.  Wheeler  v.' Briscoe, 
44  Md.  311;  Association,  etc.,  v.  Grant,  41 
Md.  684;  Tillage  of  Marseilles  v.  Howland,  34 
111.  App.  350.  In  this  case  the  first  order  of 
extension  was  passed  within  the  30  days,  and 
the  second  within  the  period  of  extension;  both 
of  these  upon  the  consent  of  parties.  The  sub- 
sequent extensions  were  made  by  the  court 
within  the  life  of  the  preceding  orders.  It  Is 
therefore  within  the  rulings  of  this  court  in 
Gottlieb  v.  Fred  W.  Wolf  Co.,  75  Md.  126,  23 
Atl.  198.  For  these  reasons,  the  motion  to  dis- 
miss the  appeal  must  be  overruled. 

This  is  an  action  of  replevin,  In  which  the 
appellants  are  seeking  to  recover  the  pos- 
session of  certain  goods  and  chattels  from 


the  appellees,  who  are  trustees  under  a  deed 
of  trust  for  the  benefit  of  creditors  from  the 
Horner-MIller  Straw-Goods  Manufacturing 
Company  of  Baltimore  City,  which  will  be 
hereinafter  referred  to  as  the  "corporation." 
The  articles  replevied  are  ribbon  bands,  suit- 
able to  be  used  in  the  manufacture  of  hats. 
They  were  ordered  by  the  corporation  from 
the  appellants  in  the  month  of  May,  1895, 
and  were  delivered,  from  time  to  time,  from 
the  2d  day  of  August  up  to  the  6th  of  Sep- 
tember following.  The  pleas  of  the  appel- 
lees are  non  ceplt,  property  in  Shethar  & 
Sanford,  and  property  In  the  trustees.  The 
appellants  offered  evidence  tending  to  prove 
—First  that  the  corporation  was  insolvent 
at  the  time  of  the  purchase,  and  that  its 
officers  knew  or  had  good  reason  to  know, 
of  Its  insolvency,  and  had  no  reasonable  ex- 
pectation of  paying  the  bill  at  maturity;  and, 
secondly,  that  before  the  goods  were  deliver- 
ed the  president  and  secretary  induced  the 
appellants  to  deliver  the  goods  by  means  of 
certain  fraudulent  representations  as  to  the 
corporation's  business  and  its  ability  to  pay 
its  debts.  It  also  appeared  in  proof  that  on 
the  31st  of  August  1895,  the  corporation  ex- 
ecuted and  delivered  a  chattel  mortgage  to 
Shethar  &  Sanford,  which  was  not  recorded 
until  the  16th  bf  September,  and  It  Is  claim- 
ed by  the  appellants  that  this  mortgage  is 
fraudulent  and  void  as  against  them,  for 
reasons  that  will  be  more  fully  referred  to 
hereafter.  There  were  many  prayers  asked 
for  on  the  trial,— the  appellants  having  pre- 
sented 28,  and  the  appellees  10,— and  tt  is 
to  the  action  of  the  court  in  disposing  of 
them  that  this  appeal  Is  taken.  The  appel- 
lee interposed  special  exceptions  to  many  of 
the  prayers  of  the  appellants,  and  these  will 
now  be  considered. 

In  the  first  and  eighth  Instructions  asked  by 
the  appellants,  one  of  the  facts  upon  which  the 
plaintiffs'  right  of  recovery  depended  was  that 
It  was  agreed  between  the  parties  "at  the 
time"  of  the  making  of  the  chattel  mortgage 
that  the  same  was  not  to  be  recorded,  and  the 
special  exception  Is  there  was  no  legally  suffi- 
cient evidence  of  such  agreement  It  must  be 
noted  that  the  prayer  requires  the  jury  to  find 
there  was  such  agreement  and  that  it  was  en- 
tered Into  at  the  time  the  mortgage  was  made. 
Now,  there  was  evidence  tending  to  prove  there 
was  an  agreement  of  such  a  character  made 
at  a  time  which  does  not  appear,  and  the  court, 
In  the  appellants'  second  and  thirteenth  pray- 
ers, Instructed  the  jury  upon  that  condition  of 
the  proof.  If  there  was  such  agreement  made 
after  the  execution  and  delivery  of  the  mort- 
gage for  a  valid  consideration,  and  for  the  pur- 
pose of  deceiving  the  creditors  of  the  corpora- 
tion, it  was  a  fraud,  and  the  mortgage  In  that 
event  would  offer  no  obstruction  to  the  plain- 
tiffs' right  of  recovery.  This  the  court  rightly 
ruled  in  granting  these  last-mentioned  prayers. 
But  the  first  and  eighth  prayers  of  the  appel- 
lants go  much  further.  They  are  based  upon 
the  theory  that  evidence  had  gone  to  the  jury 
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from  which  they  could  find  that  such  agree- 
ment was  made  at  or  before  the  making  of-  the 
mortgage.  We  do  not  think  this  theory  can 
be  maintained.  The  testimony  of  Mr.  Futzel 
substantially  is  that  at  a  meeting  of  the  cred- 
itors of  the  corporation,  at  which  either  Shethar 
or  Sanford  was  present,  he  heard  that  there 
was  an  agreement  not  to  record  the  mortgage. 
Conceding,  however,  that  Shethar  or  Sanford 
was  present,  and,  haying  heard  the  statement, 
was  bound  in  foro  consclentlae  to  reply,  there 
is  nothing  in  the  statement  that  could  warrant 
the  Jury  In  finding  that  the  agreement  was 
made  at  the  time  of  the  making  of  the  mort- 
gage. The  same  criticism  may  be  made  with 
respect  to  the  evidence  of  Mr.  Horner.  He 
states:  "The  chattel  mortgage  was  not  to  be 
recorded.  That  was  understood.  *  *  *  It 
was  to  be  renewed  every  two  weeks."  He 
does  not  give  the  agreement,  nor  by  whom  it 
was  so  understood.  If  he  intended  that  the 
agreement  not  to  record  was  made  prior  to  or 
contemporaneously  with  the  mortgage,  or  that 
the  agreement  was  a  condition  precedent  to  the 
completion  of  the  transaction,  it  should  have 
been  stated  in  such  terms  as  would  enable  the 
Jury  reasonably  to  draw  such  Inferences.  As 
the  evidence  stands,  the  understanding  may 
have  been  on  the  part  of  Mr.  Horner  only,  or 
It  may  have  arisen  after  the  transaction  had 
been  completed,  or  grown  out  of  an  intention 
on  the  part  of  Shethar  &  Sanford  (known  to 
Mr.  Horner),  which  they  were  at  liberty  to 
carry  out  or  not,  at  their  own  pleasure.  Such 
testimony  we  do  not  think  was  sufficient  to 
support  the  theory  of  these  prayers. 

The  appellees  also  excepted  specially,  on  the 
ground  of  want  of  evidence:  First,  to  the  3d, 
4th,  10th,  12th,  and  15th  prayers  of  the  appel- 
lants, that  at  the  time  of  the  execution  of  the 
chattel  mortgage  it  was  agreed  that  the  mort- 
gagors were  to  remain  in  possession  of  the 
chattels  conveyed,  with  the  power  to  sell  and 
dispose  of  them;  second,  to  the  5th,  thai  the 
mortgage  was  given  for  money  to  be  advanced 
from  time  to  time,  after  Its  execution  and  de- 
livery; third,  to  the  6th,  that  the  mortgage 
was  given  In  consideration  of  the  payment  of 
$25,000,  and  only  $10,000  were  in  fact  paid; 
and,  fourth,  to  the  17th,  that  after  the  execu- 
tion of  the  mortgage  the  property  transferred, 
and,  with  the  knowledge  of  Shethar  &  San- 
ford, was  so  Intermingled  with  the  after-ac- 
quired property  of  the  corporation  as  not  to  be 
distinguishable  therefrom.  The  chattel  mort- 
gage to  Shethar  &  Sanford  was  executed  by 
the  corporation,  and  delivered  on  the  31st  of 
August  On  its  face  it  purports  to  hare  been 
given  In  consideration  of  the  sum  of  $25,000 
dne  to  them  from  the  corporation.  It  conveys 
all  the  "braids,  bands,  and  sundries,"  machin- 
ery, and  all  other  goods  and  chattels,  then  in 
the  factory.  It  provides  that  until  default  the 
corporation  shall  possess  the  mortgaged  prop- 
erty, and,  after  default,  that  the  mortgagees 
may  take  possession,  etc.;  and  on  payment 
of  the  said  sum  on  or  before  the  1st  day  of 
May  next  H  Is  to  become  null  and  void.    It 


assuredly  cannot  be  contended  successfully  that 
by  any  of  these  provisions,  or  all  of  them  taken 
collectively,  authority  Is  conferred  upon  the 
mortgagors  to  sell  the  goods  and  chattels,  or 
intermingle  them  with  such  chattels  as  it  might 
thereafter  acquire.  It  was  executed  by  the 
president,  vice  president,  and  treasurer  of  the 
corporation,  and  It  is  contended  that,  in  the 
absence  of  express  authority,  these  officers  had 
no  power  to  pledge  its  assets.  The  evidence 
shows  that  under  and  by  virtue  of  the  con- 
tract Shethar  &  Sanford,  on  the  day  of  the  exe- 
cution of  the  mortgage,  paid  $5,000,  and  a  like 
sum  on  the  4th  of  September.  These  sums 
were  received  by  the  president,  and  were  duly 
deposited  In  the  National  Marine  Bank  to  the 
credit  of  the  corporation,  and  were  checked 
upon  and  used  for  the  benefit  of  the  latter  In 
the  ordinary  course  of  business.  Now,  while 
it  may  be  true,  as  a  general  rule,  that  ministe- 
rial officers  of  a  corporation,  without  authority 
expressly  conferred,  or  to  be  Implied  from  pre- 
vious conduct,  cannot  pledge  the  property  of 
the  corporation,  yet,  when  a  mortgage  of  its 
chattels  have  been  made  by  such  officers  for 
the  purpose  of  securing  funds  to  pay  its  debts 
and  continue  its  business,  and  it  receives  the 
full  benefit  of  the  transaction,  without  objec- 
tion being  made,  it  will  be  presumed  to  have 
authorized  or  ratified  the  acts  of  Ha  officers. 
Pittsburgh,  C.  &  St  L.  By.  Co.  v.  Keokuk  & 
H.  Bridge  Co.,  131  U.  S.  371,  9  Sup.  Ct  770; 
5  Thomp.  Corp.  f  6175.  This  principle  Is 
founded  on  considerations  of  common  honesty. 
One  who  neglects  to  disavow  promptly  the  act 
of  his  agent,  but,  on  the  contrary,  receives  and 
appropriates  to  his  own  use  the  benefit  there- 
of, ought  not  to  be  permitted  afterwards  to 
relieve  himself  of  the  burdens  of  the  transac- 
tion by  denying  the  authority  of  the  agent. 
In  such  a  case  he  makes  the  act  his  own. 
Stokes  v.  Detrick,  75  Md.  263,  23  Atl.  846"; 
Creswell  v.  Lanahan,  101  U.  S.  347.  We  are 
of  opinion,  therefore,  that  the  corporation,  hav- 
ing received  the  money  of  Shethar  &  Sanford, 
and  applied  it  to  its  own  use,  cannot  now  re- 
pudiate the  act  of  its  officers.  The  plaintiffs' 
sixteenth  prayer  was  properly  refused. 

The  consideration  set  forth  in  the  mortgage 
Is  the  sum  of  $25,000,  due  from  the  mortgagor 
to  the  mortgagees.  After  the  execution  of  the 
instrument,  that  sum  was  in  the  hands  of 
Shethar. &  Sanford,  and  the  corporation  could 
draw  on  It  at  Its  own  pleasure.  There  Is  no 
evidence  that  the  mortgage  was  executed  for 
the  purpose  of  securing  other  sums  to  be  there- 
after advanced.  The  sum  to  ~be  secured  hav- 
ing been  particularly  mentioned,  the  mortgage 
cannot  be  within  the  inhibitions  of  section  2, 
art.  66,  Code  Pub.  Gen.  Laws.  Nor  Is  there 
any  evidence  of  any  commingling  of  goods  with 
the  knowledge  or  consent  of  either  Shethar  or 
Sanford,  and  without  such  knowledge  or  con- 
sent the  lien  of  the  mortgage  could  not  be  im- 
paired.    Kreuzer  v.  Cooney,  45  Md.  591. 

The  mortgage  also  provides  that  the  corpora- 
tion shall  remain  in  possession  of  the  goods, 
but  there  is  no  right  or  power  of  sale  reserved 
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by  any  of  Its  provisions  to  the  grantor.  Aside 
from  that  Instrument,  was  there  any  contract 
or  understanding  between  the  parties  permit- 
ting the  corporation  to  sell  for  its  own  use  or 
otherwise?  Mr.  Horner  testifies  that  "Shethar 
and  Sanford  were  to  sell  the  product  of  the 
company";  that  they  were  to  be  billed  from 
Shethar  &  Sanford,  and  to  have  on  the  bills, 
"Manufactured  by  the  Horner-Miller  Straw- 
■Goods  Mfg.  Co.  of  Baltimore";  and  that  "all 
orders  taken  by  the  company  were  to  be  turned 
over  to  them."  Sanford  states  that:  "All  the 
merchandise  included  in  the  mortgage  had  to 
pass  through  his  hands  in  this  way,  viz.:  The 
merchandise  was  delivered  to  purchasers.  A 
memorandum  thereof  was  sent  to  his  firm,  who 
sent  the  bills  to  the  purchasers,  and  collected 
the  money  due  thereon."  Thus  It  seems  the 
corporation  was  authorized  to  find  purchasers 
and  deliver  the  goods;  but  the  bills  were  to 
be  made  out  In  the  name  of  Shethar  &  San- 
ford, and  were  to  be  sent  to  and  collected  by 
them.  An  arrangement  like  this  obviously  was 
not  Intended  to  subserve  the  Interests  of  the 
corporation,  bnt  it  was  entered  into  for  the 
benefit  of  Shethar  &  Sanford,  to  enable  them 
more  certainly  to  secure  the  prompt  payment  of 
the  corporation's  notes  as  they  became  due. 
These  notes,  given  for  the  money  advanced  by 
the  firm,  were  10  in  number,  each  for  $2,600, 
and  were  payable  the  first  one  on  the  15th  of 
December,  1895,  and  the  others,  respectively, 
on  the  1st  and  15th  of  each  successive  month. 
Both  parties  relied  on  the  sales  of  goods  to  en- 
able the  corporation  to  meet  these  obligations, 
and  It  was  therefore  for  that  reason  that  It  was 
understood  that  the  corporation  should  deliver 
the  goods  to  purchasers  in  the  name  of  Shethar 
&  Sanford,  and  remit  the  bills  to  them,  to  be 
collected  by  them.  It  was,  In  fact,  but  little 
more  than  authorizing  the  corporation  to  act 
as  the  agent  of  Shethar  A  Sanford  to  dispose 
of  the  gcods  for  their  benefit,  without  power 
to  collect  the  purchase  money.  There  is  no 
evidence  in  the  case  of  authority  to  the  cor- 
poration to  make  sales  for  Its  own  use  and 
benefit 

It  has  been  held  by  some  courts  that  a 
mortgage  conveying  a  stock  in  trade,  and 
containing  an  express  covenant,  or  accom- 
panied by  an  Independent  agreement,  per- 
mitting the  mortgagor  to  remain  In  posses- 
sion, with  power  to  sell  for  his  own  use  and 
benefit,  Is  fraudulent  in  law.  Bank  v.  Lind- 
enstruth,  79  Md.  139,  28  Atl.  807.  Bnt  that 
Is  not  tbe  question  now  before  us.  In  this 
case  the  mortgage  contains  no  covenant  per- 
mitting the  mortgagor  to  sell,  and  the  verbal 
agreement  which  accompanied  It  contem- 
plates only  sales  for  the  use  and  benefit  of 
the  mortgagees.  The  cases  cited  by  tbe  ap- 
pellants belong  to  the  class  in  which  the 
mortgagor  is  authorized  to  sell  or  dispose  of 
the  mortgaged  property  for  his  own  use. 
Freeman  v.  Rawson,  5  Ohio  St.  1;  Russell  v. 
Winne,  37  N.  Y.  591.  See  Pierce,  Mortg. 
Merch.  1 114  et  seq.  The  principle  laid  down 
la  these  cases  Is  a  highly  salutary  one.    It  Is 


founded  upon  the  reason  that  a  power' to  the 
mortgagor  to  sell  the  goods  and  chattels 
conveyed  for  his  own  use  has  the  effect  of 
hindering  and  delaying  creditors.  A  chat- 
tel mortgage  containing  a  covenant  permit- 
ting this  to  be  done  leaveB  the  mortgagor  in 
full  control  of  his  property  and  business,  and 
at  the  same  time  operates  as  a  "shield 
against  the  attacks  of  creditors."  Bnt  no 
such  reasons  can  be  assigned  in  a  case  where 
the  agreement  accompanying  the  mortgage 
only  authorizes  the  mortgagor  in  possession 
to  find  purchasers,  and  to  deliver  the  chat- 
tels on  behalf  of  the  mortgagee,  and  for  his 
benefit  Such  an  agreement,  if  made  and 
carried  out  in  good  faith,  is  not  open  to  the 
objections  we  have  just  stated.  It  cannot 
operate  to  hinder,  delay,  or  defraud  credit- 
ors; and,  In  the  absence  of  proof  of  actual 
fraud,  ought  to  be  respected.  This  subject 
was  ably  discussed  by  Mr.  Justice  Brewer 
in  the  case  of  Etherldge  v.  Sperry,  189  U.  S. 
266,  11  Atl.  566.  There  the  decision  turned 
on  the  question  as  to  the  ruling  in  the  state 
of  Iowa.  After  a  review  of  the  cases  from 
that  state,  and  after  determining  that  the 
settled  construction  of  the  doctrine  by  these 
courts  was  that  a  power  of  sale  to  the  mort- 
gagor for  the  benefit  of  the  mortgagee  does 
not,  as  matter  of  law,  Invalidate  a  chat- 
tel mortgage,  the  learned  Judge  concludes 
his  opinion  by  saying:  "So,  If  the  ques- 
tion were  open,  or  a  new  one,  unaffected 
by  any  setttled  law  of  the  state,  we  Incline 
to  the  opinion  that  the  question  is  not  one 
of  law,  so  much  as  it  Is  one  of  fact  and  good 
faith,  and  that  the  decision  of  the  supreme 
court  of  Iowa  rests  on  sound  principles." 
Manhattan  Brass  Co.  v.  Webster  Glass  & 
Queensware  Co.,  87  Mo.  App.  145;  Simla  v. 
Hodge,  50  Hun,  410,  3  N.  Y.  Supp.  228;  Lang- 
ert  v.  Brown,  3  Wash.  T.  102,  18  Pac.  704; 
Howard  v.  Rohlflng,  36  Kan.  357, 13  Pac.  566; 
Murray  v.  McNealy,  86  Ala.  284,  5  South. 
565;  Means  v.  Dowd,  128  IT.  S.  273,  9  Sup. 
Ct.  65.  From  what  has  been  Bald  it  follows 
that  there  is  no  error  in  the  rulings  of  the 
court  upon  the  several  special  exceptions  of 
the  appellees  to  the  appellants'  prayers. 

The  appellants'  fourteenth  and  eighteenth 
prayers  should  have  been  refused. 

The  remaining  prayers  of  the  appellants 
having  been  granted,  we  are  now  to  consider 
those  allowed  by  the  court  on  behalf  of  the 
appellees. 

The  main  legal  proposition  contained  in 
all  of  the  prayers  on  both  sides  is  conced- 
ed; that  is,  that  if  the  appellants  were  in- 
duced by  the  fraud  of  the  officers  of  the 
corporation  to  make  sale  of  the  goods  In 
question,  upsn  becoming  cognizant  of  the 
fraud,  had  they  the  right  to  rescind  the  con- 
tract, and  demand  the  return  of  the  goods? 
But  the  jury  in  this  case  would  not  be  war- 
ranted in  finding  there  was  such  fraud,  even 
though  the  corporation  was  In  fact  Insolvent, 
unless  its  6fficers,  at  the  time  of  the  pur- 
chase, had  no  reasonable  expectation  of  making 
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payment  at  the  maturity  of  the  bill.  Pow- 
ell t.  Bradlee,  9  Gill  &  J.  222;  Diggs  v.  Den- 
ny (officially  unreported  as  yet)  37  Ati.  1037. 
There  were,  therefore,  two  questions  before 
the  jury  of  the  first  Importance:  .  First,  was 
the  corporation  insolvent  when  the  purchase 
was  made?  And,  second,  if  it  was,  bad  its 
officers  then  a  reasonable  expectation  of  be- 
ing able  to  make  payment,  when  the  bill  be- 
came dne?  The  first  prayer  of  the  appel- 
lees Instructed  the  jury  that,  if  they  found 
the  corporation  was  insolvent  when  the  pur- 
chase was  made,  yet,  if  its  officers  had  a 
reasonable  expectation  to  pay  the  account 
when  due,  "based  on  all  its  resources,  In- 
cluding assets  in  hand  and  available,  its 
lines  of  credit,  and  money  to  be  realized 
from  the  sale  of  manufactured  products,  and 
that,"  etc.  This  prayer  not  only  required 
the  jury  to  find  whether  its  officers  had  a 
reasonable  expectation,  but  it  determined 
for  them  ,the  basis  upon  which  that  was  to 
be  decided.  They  were  told  it  was  on  the 
basis  of  "all  its  resources,  Including  assets 
in  hand  and  available,  its  lines  of  credit, 
and  money  to  be  realized  in  the  future  from 
the  sale  of  Its  manufactured  products,"  etc. 
It  was  not  necessary,  in  determining  the 
question  of  reasonableness,  to  consider 
whether  the  company  was  able  to  meet  all 
its  obligations  to  other  parties.  Peters  v. 
Hllles,  48  Md.  512.  It  is  easy  to  understand 
how  a  person,  having  in  view  his  business, 
his  assets,  and  his  credit,  may  reasonably 
expect  to  be  able  to  pay  a  claim  at  a  specified 
time,  although,  in  point  of  fact,  he  would  be 
unable  to  discharge  all  his  Indebtedness. 
And  yet  the  general  Indebtedness,  and  the 
time  or  times  when  it,  or  any  part  of  it,  be- 
comes due,  may— indeed  must— be  an  Impor- 
tant factor  in  determining  whether  such  ex- 
pectation is  reasonable  or  not  This  court, 
in  Peters  v.  Hllles,  supra,  said  that  "gen- 
eral indebtedness  was  a  matter  that  might 
very  properly  be  considered  by  them  [the  Ju- 
ry] in  the  solution  of  the  Inquiry,"  and  we 
may  now  add  that,  if  it  was  proper,  it  ought 
to  be  included  in  any  statement  that  under- 
took to  instruct  the  Jury  as  to  the  basis  upon 
which  their  decision  of  the  matter  must  rest 
The  gravamen  of  the  whole  Inquiry  the  Ju- 
ry were  called  on  to  make  was  as  to  the  bona 
fides  of  the  corporation  in  making  the  pur- 
chase. If  it  acted  honestly;  if,  in  the  rea- 
sonable exercise  of  an  honest  Judgment,  its 
officers  believed  it  would  be  able  to  meet  the 
bill  when  It  matured,— It  cannot  be  pot  on 
the  footing  of  one  who  has  acted  fraudulent- 
ly. Diggs  T.  Denny,  supra.  The  prayer 
would  have  been  wholly  free  from  objection 
if  it  had  required  the  Jury  to  find  there  was 
a  "reasonable  expectation,"  but,  if  it  was 
proposed  to  Instruct  as  to  the  "basis"  of  a 
reasonable  expectation,  It  is  manifestly  er- 
ror to  affirm  that  an  expectation  based  only 
upon  assets  and  credit,  and  that  utterly  ig- 
nores the  general  financial  condition  of  the 
person,  no  matter  how  stringent  and  press- 


ing it  may  be,  is  necessarily  a  reasonable 
expectation.  It  is  entirely  possible  the  gen- 
eral Indebtedness  may  be  of  such  a  character 
and  amount,  and  In  part  or  in  whole  to  ma- 
ture at  such  periods,  as  to  stamp  any  expec- 
tation of  being  able  to  pay  a  particular  in- 
debtedness at  a  specified  time  as  utterly  un- 
reasonable. In  such  a  case  It  cannot  be 
questioned  that  the  general  indebtedness 
would  be  a  most  important  factor  in  the. 
consideration  of  a  question  whether  the  ex- 
pectation of  being  able  to  pay  the  particu-' 
lar  account  was  reasonable  or  not.  In  the 
case  at  bar  the  evidence  shows  the  corpora- 
tion owed  large  sums  of  money,  and  we  are 
of  opinion  that,  if  It  was  proposed  to  In- 
struct the  jury  as  to  the  basis  upon  which 
the  alleged  expectation  rested,  they  should 
have  been  told  to  consider  such  general  in- 
debtedness as  affecting  the  reasonableness 
of  such  expectation.  We  think,  therefore, 
there  was  error  In  granting  this  prayer. 

The  defendants'  fifth  and  seventh  prayers 
were  granted  properly. 

For  error  in  the  defendants'  first  prayer, 
the  Judgment  must  be  reversed,  and  new 
trial  awarded.  Judgment  reversed,  and  new 
trial  awarded. 


(86  Md.  658) 

GARDNER  et  al.  v.  GAMBRILL. 
(Court  of  Appeals  of  Maryland.    Jan.  4,  1898.) 

IN80LVKNT  TkAOEKS— EPFECT  OF  DSBD  OF  TEUBT. 

1.  A  trader  who,  before  default  has  been 
made  in  the  payment  of  a  draft  drawn  by  him, 
makes  a  general  assignment  for  the  benefit  of 
his  creditors,  does  not  cease  to  be  a  trader  so 
as  to  escape  the  provisions  of  the  insolvent 
law  (Pub.  Gen.  Laws,  art.  47,  {  22,  as  amend- 
ed by  Act  1896,  c.  446),  providing  for  the  in- 
solvency   of   merchants   and    traders. 

2.  Act  1894,  c.  568,  which  exempts  from  the 
operation  of  the  insolvent  law  bona  fide  deeds 
of  trust  for  the  benefit  creditors,  does  not  bar 
insolvency  proceedings  against  such  grantor. 

Appeal  from  circuit  court,  Frederick  county. 

Petition  by  Ellas  N.  Gardner  and  others 
against  James  H.  Gambrill  praying  the  adjudi- 
cation of  defendant  as  an  insolvent  debtor. 
From  an  order  dismissing  the  petition,  plain- 
tiffs appeal.     Reversed. 

Argued  before  McSHERRY,  G  J.,  and  BRY- 
AN, FOWLER,  BRISCOE,  PAGE,  BOYD, 
and  ROBERTS,  JJ. 

8.  D.  Schmucker,  George  Whitelock,  and  J.  C. 
Motter,  for  appellants.  Charles  W.  Ross  and 
John  S.  Newman,  for  appellee. 

BRYAN,  J.  On  the  9th  day  of  June,  1897, 
Gardner  &  Co.  filed  a  petition  in  insolvency 
against  James  H.  Gambrill.  It  was  alleged 
that  the  petitioners  on  the  5th  day  of  Feb- 
ruary, 1897,  accepted  an  accommodation  draft 
drawn  on  them  by  the  respondent  for  the  sum 
of  $900,  payable  60  days  after  date,  and  that 
the  petitioners  have  paid  the  same.  It  was 
further  alleged  that  on  the  14th  day  of  Jan- 
uary, 1897,  the  respondent  drew  an  accommo- 
dation draft  on  J.  H.  Sberbert  &  Co.  in  fa- 


Digitized  by 


Google 


Md.) 


GARDNER  V.  GAMBRILL. 


819 


vor  of  the  Central  National  Bank  of  Frederick 
for  the  sum  of  $1,000,  payable  60  days  after 
date,  and  that  Sherbert  &  Co.  accepted  the 
same,  but  that  neither  Sherbert  &  Co.  nor  the 
respondent  have  paid  it,  although  more  than  20 
days  have  elapsed  since  its  maturity.  The  an- 
swer sets  forth  that  Gambrill,  on  the  15th  day 
of  March  of  the  same  year,  executed  to  certain 
trustees  deeds  of  trust  conveying  all  his  prop- 
erty for  the  benefit  of  his  creditors,  without 
any  preference  or  priority,  and  the  said  deeds 
were  executed  and  delivered  about  10  o'clock  in 
the  morning.  This  was  on  the  day  when  the 
Sherbert  draft  fell  due.  The  case  was  heard 
by  the  court  on  petition  and  answer.  It  was 
dismissed  by  the  court. 

The  defense  maintains  the  theory  that  Gam- 
brill  had  ceased  to  be  a  merchant  and  trader 
when  he  made  the  defaults  alleged  against 
him,  and  that  he  was  not,  therefore,  subject 
to 'the  provisions  of  the  twenty-second  section 
of  the  insolvent  law,  as  amended  by  Act  1898, 
c.  446.  This  section  enacts  that  If  any  mer- 
chant or  trader,  or  other  person  named  therein, 
but  not  necessary  now  to  mention,  shall  sus- 
pend payment  of  his  negotiable  paper,  and  fall 
to  resume  the  same  within  20  days,  he  shall 
be  deemed  to  have  committed  an  act  of  in- 
solvency. The  twenty-third  section  makes  such 
merchant  or  trader  liable  to  an  adjudication  of 
Insolvency  at  the  suR  of  any  creditor  whose 
debt  shall  amount  to  $250,  provided  he  shall 
file  his  petition  within  four  months  after  the 
act  of  Insolvency.  Section  22  contains  a  pro- 
vision that  if  a  banker  or  broker  shall  fall  'for 
20  days  to  pay  any  depositor,  on  demand  law- 
fully made,  he  shall  be  deemed  to  have  com- 
mitted an  act  of  Insolvency.  It  was  the  object 
of  this  section  to  place  these  classes  under 
severe  penalties  for  their  defaults,  so  as  to 
compel  them  to  comply  punctually  with  their 
duties  In  the  respects  which  are  mentioned.  It 
could  not  have  been.  Intended  that  a  banker 
who  had  received  a  depositor's  money  should 
have  the  power  of  evading  the  penalty  of  his 
misconduct  by  the  simple  act  of  retiring  from 
business.  If  such  be  the  construction  of  the 
statute,  it  affords  to  the  depositor  a  very  pre- 
carious protection.  It  might  almost  be  said  to 
be  merely  Illusory.  And  the  same  may  be  said 
in  reference  to  merchants  and  traders.  They 
are  embraced  in  the  same  section,  and  are  evi- 
dently to  be  dealt  with  In  the  same  manner. 
The  penalty  Is  Imposed  on  the  persons  included 
in  these  classes,  because  of  a  failure  to  dis- 
charge commercial  liabilities.  Gambrill,  when 
he  drew  the  accommodation  bill  on  Gardiner  & 
Co.,  by  so  doing  entered  Into  a  contract  with 
them  that,  If  they  would  pay  It,  he  would  reim- 
burse them;  and  when  he  drew  a  bill  of  the 
jme  character  on  Sherbert  &  Co.,  and  bad  it 
discounted  by  the  bank,  his  contract  with  the 
bank  was  that  he  would  take  it  up,  if  Sherbert 
&  Co.  should  fall  to  pay  It  The  obligation  of 
these  contracts  was  In  no  manner  Impaired 
by  the  circumstance  that  the  contracting  party 
had  ceased  to  be  a  merchant.  The  twenty- 
second  section  of  the  statute  was  Intended  to 


compel  the  prompt  performance  of  the  second 
of  these  contracts,  and  it  Is  impossible  to  find 
in  it  any  intimation  that  the  delinquent  was 
authorized  to  defeat  Its  operation  -by  ceasing 
to  be  a  merchant.  This  question  has  arisen  on 
other  statutes  with  similar  provisions.  From 
very  many  decisions  of  the  same  purport  It  is 
sufficient  to  cite  two.  In  Bailie  v.  Grant,  9 
Bing.  121,  the  house  of  lords  referred  the  ques- 
tion to  all  the  Judges,  and  in  their  unanimous 
opinion  it  was  said:  "It  has  also  been  estab- 
lished beyond  dispute  that  a  petitioning  cred- 
itor's debt,  contracted  during  the  trading  of 
the  debtor,  will  support  a  commission  taken 
out  against  him  on  an  act  of  bankruptcy  com- 
mitted after  the  trading  has  ceased.  This  point 
has  been  settled  to  be  law  by  various  decisions, 
commencing  with  that  of  Heylor  v.  Hall,  Pal- 
mer, 325,  and  ending  with  that  of  Ex  parte 
Bamford,  15  Ves.  449."  In  Ex  parte  Griffiths, 
3  De  Gex,  M.  &  G.  176,  the  Lord  Justice 
Knight  Bruce  said:  "I  apprehend  that  by  the 
spirit  and  intent  of  the  bankrupt  laws,  accord- 
ing to  principle  and  authority,  the  rule  is  es- 
tablished that  a  trader  who,  after  becoming  in- 
debted, leaves  off  trading,  is  not  to  be  heard 
to  say  to  his  creditor  that  the  trading  has 
been  left  off,  if  a  question  arises  whether  the 
debtor  can  or  cannot  be,  as  a  trader,  made  a 
bankrupt"  He  added  that  he  believed  no  law- 
yer would  now  dispute  this  proposition.  Act 
1894,  c.  568,  declares  that  the  Insolvent  law 
shall  not  impair  any  bona  fide  deed  which 
conveys  all  the  property  of  a  grantor  for  the 
equal  benefit  of  his  creditors,  without  prefer- 
ences. It,  however,  recognizes  the  right  of 
any  creditor  to  proceed  against  the  debtor  un- 
der the  provisions  of  the  insolvent  law  after 
the  execution  and  recording  of  the  deed,  but 
gives  to  the  trustee  under  the  voluntary  deed 
the  right  to  administer  the  trusts  created  by 
It  without  any  interference  by  the  trustee  in 
insolvency.  It  would  not  be  In  the  power  of 
the  voluntary  assignee  to  set  aside  any  deed 
which  his  grantor  might  have  made  In  fraud 
of  creditors  previous  to  the  assignment  This 
is  firmly  settled.  Brown  v.  Deford,  83  Md. 
297,  34  Atl.  788,  and  cases  there  cited.  The 
trustee  In  Insolvency  represents  the  creditors, 
and  It  Is  his  duty  to  claim  In  their  behalf  all 
property  which  ought  to  be  subjected  to  the 
payment  of  the  debts  due  to  them,  whether  it 
was  obtained  from  the  Insolvent  by  a  fraud 
practiced  on  him,  or  whether  he  himself  con- 
veyed It  away  In  fraud  of  his  creditors.  We 
do  not  know  that  this  principle  has  ever  been 
doubted.  Certainly  it  has  never  been  ques- 
tioned In  this  court  since  the  decision  In  Gard- 
ner v.  Lewis,  7  Gill  378,  and  In  a  great  many 
cases  It  has  been  recognized  as  well  estab- 
lished. It  is  not  shown  that  any  disposition 
of  his  property  has  been  made  by  G-nibrill  in 
derogation  of  the.  rights  of  his  creditors,  and 
therefore  it  does  not  appear  that  the  trustee  In 
insolvency  would  be  able  to  recover  anything. 
But  the  time  to  consider  this  question  has  not 
arrived,  and  it  could  not  be  decided  on  this 
petition.    Under  it  the  only  question  which  It 
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is  competent  to  decide  is  whether  Gambrlll  has 
committed  the  act  of  insolvency  which  is  al- 
leged. If  he  has  committed  it,  the  statute  re- 
quires an  adjudication  of  Insolvency.  If  a 
trustee  is  appointed,  it  will  be  his  duty  to  pro- 
ceed on  such  information  as  he  may  have; 
and,  when  a  question  of  subjecting  property 
to  the  claims  of  creditors  Is  brought  before  the 
courts,  It  will  be  seasonably  decided.  At  pres- 
ent there  Is  no  jurisdiction  to  entertain  the 
question.  We  think  that  an  act  of  Insolvency 
has  been  committed,  and  that  there  ought  to 
be  an  adjudication  accordingly.  We  will  there- 
fore reverse  the  order  of  the  court  below,  with 
costs  In  both  courts,  and  remand  the  case,  in 
order  that  an  adjudication  of  insolvency  may 
be  made.    Reversed  and  remanded. 


<87  Md.  54) 

FREDERICK  COUNT!  NAT.  BANE  v. 

SHAFER  et  ux. 

(Court  of  Appeals  of  Maryland.    Jan.  5, 1898.) 

Injunction — When  Allowbd— Payment  or  Debt. 

1.  A  court  of  equity  has  no  power  to  grant  an 
injunction  enjoining  an  insolvent  defendant 
who  is  indebted  to  plaintiff,  from  disposing  of 
a  particular  fund,  where  plaintiff  has  no  lien 
by  judgment  or  otherwise. 

2.  Act  1888,  c.  260  (Code,  art.  16,  f  69),  pro- 
viding that  no  coart  shall  refuse  to  issue  an  in- 
junction on  the  ground  that  the  party  asking 
for  it  nas  an  adequate  remedy  in  damages, 
does  not  authorize  an  injunction  to  be  issued  to 
pay  a  debt 

Appeal  from  circuit  court,  Frederick  county. 

Bill  by  the  Frederick  County  National  Bank, 
of  Frederick,  Md.,  against  William  E.  Shafer 
and  others,  for  a  decree  directing  the  trustees 
in  Insolvency  to  pay  over  to  plaintiff  certain 
money  belonging  to  one  of  defendants,  and  for 
an  injunction  enjoining  her  from  disposing  of 
the  same,  or  the  claim  therefor.  From  an  or- 
der sustaining  a  demurrer  to  the  bill,  and  dis- 
solving a  preliminary  injunction,  plaintiff  ap- 
peals. Affirmed. 
'  Argued  before  BRYAN,  FOWLER,  BRIS- 
COE, PAGE,  ROBERTS,  and  BOYD,  JJ. 

Wm.  P.  Maulsby,  Jr.,  John  S.  Newman,  and 
Benj.  F.  Reich,  for  appellant  Milton  G.  Urner 
and  P.  Frank  Pampel,  for  appellees. 

BOYD,  J.  This  case  was  virtually  disposed 
of  at  the  hearing,  as  It  was  announced  then 
that  we  were  of  opinion  that  a  court  of  equity 
could  not  Interfere  on  the  facts  set  out  In  the 
bill.  Further  reflection  and  examination  of  the 
authorities  have  not  In  any  wise  changed  ow 
views,  but  have  only  strengthened  the  opinion 
we  then  had.  The  bill  was  filed  In  the  circuit 
court  for  Frederick  county,  and  alleges  that 
the  plaintiff  Is  the  holder  of  four  promissory 
notes,  subject  to  certain  credits,  signed  by  Wll- 
yiam  E.  Shafer,  Daisy  E.  Shafer,  and  Margaret 
Shafer;  each  being  payable -six  months  after 
date,  and  all  being  due  six  months  or  more  be- 
fore the  bill  was  filed.  It  is  alleged  that  there 
has  been  audited  In  No.  4,785,  insolvencies,  In 
the  circuit  court  for  Frederick  county,  to  Dai- 


sy E.  Shafer,  as  a  creditor  of  William,  the  sum 
of  $439.53;  that  she  Is  utterly  Insolvent  and 
has  no  property  out  of  which  plaintiff  can 
make  its  claim;  that  the  audit  Is  about  ready 
for  ratification,  and,  If  the  money  Is  paid  over  to 
her,  the  plaintiff  will  be  entirely  without  means 
of  enforcing  payment  of  its  debts.  The  bill 
then  prays  for  a  decree  directing  the  trustees 
In  Insolvency  to  pay  to  the  plaintiff  the  money 
audited  to  her,  and  that  she  may  be  enjoined 
from  assigning,  transferring,  or  disposing  of 
said  sum  of  money,  and  the  claim  upon  which 
the  allowance  is  made.  A  preliminary  Injunc- 
tion was  granted,  and  a  demurrer  Interposed 
by  Mrs.  Shafer  and  her  husband.  Upon  peti- 
tion, leave  was  granted  to  amend  the  bill, 
which  was  done  by  alleging  that  since  the  In- 
junction was  Issued  the  audit  had  been  ratified; 
that  the  plaintiff  had  on  the  9th  day  of  August, 
1897,  brought  suit  on  the  law  side  of  the  court 
on  the  cause  of  action  mentioned  in  the  bill; 
and  that  the  plaintiff  is  advised  that,  even  If 
not  entitled  to  have  the  money  paid  over  to  it 
it  Is  entitled  to  have  the  trustees  In  insolvency 
restrained  from  paying  It  over  to  Mrs.  Shafer, 
and  to  have  her  enjoined  from  assigning,  etc., 
the  claim,  until  the  plaintiff's  right  In  the  suit 
at  law  can  be  disposed  of,  as  otherwise  it  will 
be  remediless,  by  reason  of  her  Insolvency. 
The  prayer  for  relief  was  amended  so  as  to 
have  the  Injunction  In  force  pending  the  deter- 
mination of  the  law  case,  as.  well  as  this  case. 
After  the  amendment  the  demurrer  was  refiled, 
and,  having  been  sustained,  the  Injunction  was 
dissolved  and  the  bill  dismissed. 

The  claim  of  the  plaintiff  is  purely  a  legal 
one,  and  it  Is  simply  a  general  creditor,  with- 
out a  Judgment  to  establish  the  indebtedness 
of  the  defendant,  or  the  amount  due.  There 
is  no  suggestion  of  fraud  on  the  part  of  the  de- 
fendants, or  any  of  them.  That  the  plaintiff 
has  no  special  right  to  this  fund  must  be  con- 
ceded, and  It  certainly  Is  no  more  entitled  to  It 
than  any  other  general  creditor.  It  is  possible 
that  Mrs.  Shafer  Intends  to  apply  it,  when  she 
gets  it,  to  the  payment  of  some  other  debt,  just 
as  meritorious  and  binding  on  her  as  the  notes 
of  the  plaintiff.  Upon  what  principle  could  a 
court  of  equity  prevent  her  from  doing  so,  if 
she  saw  proper  to  so  use  the  money?  The 
mere  suggestion  of  such  a  result  would  seem 
to  be  enough  to  show  that  a  court  of  equity 
neither  has,  nor  ought  to  have,  any  such  pow- 
ers. If  they  could  be  exercised  with  reference 
to  choses  In  action,  why  not  prohibit  the  un- 
fortunate debtor,  who  has  no  property  but  the 
house  he  lives  In.  or  his  household  furniture, 
from  transferring  it  until  his  creditors  can  ob- 
tain judgment  at  law  against  him?  The  own- 
er is  entitled  to  his  property,  and  to  the  use  of 
It,  whether  It  be  real  estate,  chattels,  choses  In 
action,  or  money;  and  no  court  has  the  right  to 
lay  hold  of  It,  or  Interfere  with  his  lawful  use 
of  ttf  simply  to  await  the  result  of  a  suit  at 
law.  If  it  is  an  open  question  elsewhere,  a 
reference  to  some  of  the  decisions  of  this  court 
will  show  that  It  Is  not  so  in  this  state.  In  Uhl 
t.  Dillon,  10  Md.  500,  the  bffl  alleged  that  the 


Digitized  by 


Google 


JUL) 


STEBBINS  t.  CULBBETH. 


821 


defendant  was  Indebted  to  the  complainant  in 
a  specified  sum;  that  he  was  disposing  of  his 
property,  and  collecting  the  debts  due  him,  and 
secreting  the  same,  with  intent  to  defraud  his 
creditors;  and  that  he  Intended,  as  soon  as  he 
completed  such  sales  and  collections,  to  ab- 
scond, for  the  purpose  of  hindering,  delaying, 
and  defrauding  his  creditors.  But  an  Injunc- 
tion was  refused.  The  court,  through  Barfnl, 
J.,  said:  "No  authority  has  been  shown  to  this 
court,  nor  can  any  be  produced,  entitled  to  con- 
sideration, which  sanctions  the  exercise  of  the 
high  and  extraordinary  power  of  a  court  of 
chancery  to  Interpose  by  writ  of  Injunction  In 
a  case  like  the  one  before  us,  restraining  a 
debtor  In  the  enjoyment  and  power  of  dispo- 
sition of  Its  property.  The  appellees  [the  com- 
plainants below]  are  merely  general  creditors 
of  the  appellant,  who  have  not  prosecuted  their 
claim  to  judgment  and  execution,  nor  In  any 
other  manner  acquired  a  lien  upon  the  debtor's 
property,  and  were  not  entitled  to  the  writ  of 
Injunction,  nor  to  the  appointment  of  a  receiv- 
er." In  Rich  v.  Levy,  16  Md.  74,  the  bill  al- 
leged that  the  debtor  was  selling  his  goods, 
and  applying  the  proceeds  to  his  own  use,  and 
was  utterly  insolvent,  etc.;  but  the  court  re- 
fused to  restrain  him  at  the  Instance  of  a  cred- 
itor who  had  not  reduced  his  claim  to  judgment 
and  execution,  nor  In  any  other  manner  ac- 
quired a  lien  upon  his  debtor's  property.  In 
Balls  v.  Balls,  68  Md.  888,  16  Atl.  18,  it  was 
held  that  a  court  of  equity  would  not,  at  the 
Instance  of  a  holder  of  a  promissory  note  upon 
which  he  had  not  obtained  Judgment,  enjoin 
the  maker  from  conveying  his  property,  on  the 
ground  that  the  object  of  such  conveyance  was 
to  delay  and  hinder  the  creditor  in  the  collec- 
tion of  his  debt  It  was  determined  that  the 
act  of  1835  (chapter  380,  section  46  of  article 
16  of  the  Code),  dispensing  with  the  necessity 
of  a  Judgment  "to  vacate  any  conveyance  or 
contract,  or  other  act  as  fraudulent  against 
creditors,"  did  not  apply  when  the  thing  com- 
plained of  has  not  been  executed,  but  rests 
merely  in  contemplation  or  Intention.  See, 
also,  Morton  v.  Grafflin,  68  Md.  545,  18  Atl. 
341,  and  15  Atl.  298,  where  a  court  of  equity 
refused  to  aid  a  creditor  In  enforcing  the  in- 
choate lien  which  he  may  have  acquired  by  an 
attachment  without  condemnation.  He  must 
perfect  his  lien  at  law  before  a.  resort  can  be 
had  to  equity.  In  Harper  v.  Clayton,  84  Md. 
346,  85  Atl.  1083,  there  is  a  very  full  and  able 
review  of  the  cases  in  England  and  in  this 
country  as  to  the  powers  of  courts  of  equity 
over  the  choses  in  action  of  debtors,  in  the  ab- 
sence of  statutory  authority,  fraud,  or  some 
other  ground  of  equity  jurisdiction.  The  reason- 
ing of  that  case  is  very  applicable  to  this.  As 
was  well,  said  there,  "a  court  of  equity,  howevef 
broad  and  far-reaching  its  powers  are,  cannot 
create  new  rights,  not  before  existing  at  law, 
and  then  take  jurisdiction  to  pass  upon  and 
enforce  them,  because  the  law  affords  no  rem- 
edy." The  case  of  Keerl  v.  Keerl,  28  Md.  157, 
was  relied  on  by  the  appellant;  but  the  bill  In 
that  case  was  filed  by  a  wife  to  recover  all* 
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mony  from  her  husband,  and.  to  restrain  a 
trustee  In  the  superior  court  from  paying  over 
money  to  him.  The  question  passed  upon  was 
as  to  the  right  of  the  circuit  court  to  restrain  a 
trustee  appointed  by  the  superior  court  from 
paying  the  money.  But  it  was  a  wholly  dif- 
ferent case  from  this,  as  it  was  a  claim  for  ali- 
mony, and  therefore  one  to  be  enforced  in  a 
court  of  equity.  That  court  has  the  power, 
and  it  Is  one  of  the  usual  ways  of  securing  the 
wife's  claim  for  alimony,  to  enjoin  the  husband 
from  disposing  of  his  property  if  the  necessary 
allegations  are  made.  The  case,  therefore, 
has  no  application  to  the  one  before  ub. 

Nor  does  the  act  of  1888  (chapter  260;  sec- 
tion 69  of  article  16  of  the  Code)  aid  the  appel- 
lant's contention.  It  never  was  Intended  to 
apply  to  cases  of  this  character.  It  says  that 
"no  court  shall  refuse  to.  issue  a  mandamus  or 
an  injunction  on  the  mere  ground  that  the 
party  asking  for  the  same  has  an  adequate  rem- 
edy in  damages,"  etc.  The  legislature  did  not 
Intend  to  authorize  a  mandamus  or  mandatory 
Injunction  to  be  issued  to  require  the  payment 
of  a  debt,  but  it  only  meant  that  a  mandamus 
or  injunction  should  not  be  refused  merely  be- 
cause the  complainant  could  sue  and  recover 
adequate  damages  for  the  act  sought  to  be  re- 
strained or  enforced.  The  statute  was  intend- 
ed to  reach  the  class  of  cases  in  which  In- 
junction or  mandamus  had  been  refused  be- 
cause the  plalntff  could  be  compensated  in 
damages  in  suits  at  law.  The  learned  judge 
below  was  right  In  holding  that  the  "statute 
has  relation  to  cases  where  damages,  as  con- 
tradistinguished from  a  debt,  are  involved." 
But  the  refusal  to  grant  the  Injunction  need  not 
be  on  the  mere  ground  that  the  appellant  had 
an  adequate  remedy  at  law,  but  on  the  broad- 
er ground  that  it  was  not  in  a  position  to  ask 
the  court  to  lay  hold  of  the  fund,  as  it  had  not 
shown  itself  in  any  manner  entitled  to  It.  Just 
as,  prior  to  the  act  of  1835,  courts  of  equity 
would  not  Interfere,  even  against  fraudulent 
conveyances,  until  judgment  had  been  obtain- 
ed, because  the  creditor  was  not  in  a  position 
to  assert  a  claim  against  the  property,  so  in  this 
case  the  court  could  well  base  Its  refusal  on 
that  ground,  or  It  might  go  further,  and  refuse 
to  exercise  a  power  fraught  .with  such  danger 
as  to  thus  lay  hold  of  or  Impound  the  money  or 
property  of  a  party,  merely  because  It  is  all  he 
has,  and  he  Is  alleged  to  owe  the  plaintiff.  It 
would  be  practically  equivalent  to  an  attach- 
ment In  equity,  which  is  purely  a  creation  of 
statute,  and  does  not  exist  in  this  state.  The 
decree  must  be  affirmed.  Decree  affirmed; 
costs  to  be  paid  by  appellant 


(86  Md.  6u6) 
STEBBINS  v.  OULBRBTH. 
(Court  of  Appeals  of  Maryland.    Jan.  4,  1898.) 

MBOBMHIOS*   LtB88— PBOPBBTT  HUMBOT. 

Under  Code,  art.  63,  J  22,  providing  that 
machines  are  subject  to  a  lien  in  like  manner 
as  buildings,  a  lien  cannot  be  claimed  on  a 
steam-heating  apparatus  consisting  of  a  to'ler 
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and  furnace,  built  In  brick  and  cement,  with 
pipea  and  radiators  throughout  the  building,  aa 
such  apparatus  is  a  fixture. 

Appeal  from  circuit  court  of  Baltimore  city. 

Bill  In  equity  by  Wallace  Stebblns  against 
Ella  Culbreth.  From  a  decree  for  defendant, 
plaintiff  appeals.     Affirmed. 

Argued  before  McSHERRY,  O.  J.,  and  BRY- 
AN, BRISCOE,  FOWLER,  ROBERTS, 
PAGE,  and  BOYD,  JJ. 

E.  H.  Gang,  B.  H.  Hainan,  and  Vernon  Cook, 
for  appellant     R.  S.  Culbreth,  for  appellee. 

BRISCOE,  J.  This  Is  a  bill  in  equity  to  en- 
force a  mechanic's  Hen,  under  section  22  of 
article  68  of  the  Code,  for  materials  supplied 
In  the  repair  of  the  steam-heating  apparatus 
erected  In  the  Albion  Hotel,  at  the  corner  of 
Richmond  and  Cathedral  streets,  Baltimore. 
The  hotel  Is  owned  by  the  appellee,  Miss  Cul- 
breth, who  some  time  In  the  year  1886  en- 
tered Into  a  contract  with  a  certain  George  F. 
Slmonson  to  place  the  necessary  repairs  upon 
the  heating  apparatus  of  the  hotel.  Ihe  bill 
alleges  that  the  appellant,  Stebblns,  at  the  re- 
quest of  the  contractor,  Slmonson,  had  fur- 
nished a  large  quantity  of  materials  to  be  used 
hi  this  work;  and,  at  the  time  of  the  filing 
of  his  claim,  there  was  due  him  the  sum  of 
$1,887  for  materials  thus  furnished.  The  con- 
tract price  for  the  work,  amounting  to  about 
$2,300,  was  paid  by  the  appellee  to  the  con- 
tractor; but  he  failed  to  pay  for  a  large  por- 
tion of  the  materials,  which  had  been  furnished 
him,  and  this  proceeding  Is  adopted  tor  the  pur- 
pose of  enforcing  its  payment 

The  appellant's  claim  Is  resisted  upon  two 
grounds:  First  the  right  to  recover,  If  any, 
must  be  under  section  1  of  article  63  of  the 
Code,  and  not  under  section  22  of  that  article; 
secondly,  that  the  appellant  is  estopped  by  his 
conduct  and  representations  from  claiming  a 
lien.  It  is  provided  by  section  1  of  article  63 
of  the  Code  that  every  building  erected,  and 
every  building  repaired,  rebuilt,  or  Improved 
to  the  extent  of  one-fourth  Its  value,  shall  be 
subject  to  a  Hen  for  the  payment  of  all  debts 
contracted  for  work  done  or  materials  fur- 
nished for  or  about  the  same  And  by  section 
22  of  the  same  article  it  is  provided  that  every 
machine,  wharf,  and  bridge  erected,  construct- 
ed, or  repaired  within  this  state  shall  be  sub- 
ject to  a  lien  In  like  maimer  as  buildings  are 
made  subject  under  the  provisions  of  this  act 
Now,  It  Is  clear  that  the  plaintiff  is  not  enti- 
tled to  a  lien  under  section  1  of  article  63  of 
the  Code,  because  the  proof  shows  that  the  re- 
pairs or  improvements  upon  the  hotel  did  not 
amount  to  one-fourth  of  Its  entire  value.  The 
sole  question,  then,  Is  whether  the  steam-heat- 
ing apparatus  described  In  this  case,  Is  a  ma- 
chine, within  the  meaning  of  section  22  of 
article  63  of  the  Code.  The  steam-heating  ap- 
paratus upon  which  the  right  of  lien  is  sought 
to  be  maintained  In  this  case  consists  of  a 
boiler  and  furnace  built  In  the  cellar  of  the 
hotel.  In  brick  and  cement,  with  pipes  and 
heating  radiators  extending  through  the  hotel. 


This  structure  is  a  part  of  the  building,  and  Is 
in  the  nature  of  a  permanent  fixture,  and  nec- 
essary for  the  comfortable,  convenient  and 
customary  use  of  the  building  as  an  hotel.  II 
removed,  It  would  not  only  Impair  the  use  of 
the  hotel,  but  would  practically  destroy  the 
purposes  for  which  the  building  was  used. 
The  legislature  could  never  have  Intended  to 
give  a  Hen  upon  a  structure,  such  as  the  one 
described  in  this  case.  A  machine,  within  the 
contemplation  of  section  4  of  the  act  of  1845 
(Code,  art.  63,  {  22),  Is  such  a  machine  as  is 
not  an  Integral  part  of  a  building,  and  has 
not  lost  its  character  as  a  movable  chattel.  In 
Weber  v.  Weatherby,  34  Md.  661,  this  court 
said  that  both  range  and  furnace  for  heating  a 
dwelling  were  fixtures,  and  within  section  1 
of  article  63  of  the  Code.  And  in  Schaper  v. 
Bibb,  71  Md.  150,  17  Atl.  835,  It  was  also  said 
that  tor  the  same  reason  that  the  Hen  exists 
for  range  and  furnace,  it  should  exist  for  the 
heaters,  registers,  etc.,  fitted  In  the  house  as 
permanent  fixtures.  We  are  clearly,  then,  of 
the  opinion,  that  the  heating  apparatus  in  this 
case  Is  not  such  a  machine  as  Is  contemplated 
by  section  4  of  the  act  of  1845.  Code,  art  63. 
§  22.  It  Is  not  then,  necessary  to  pass  upon 
the  question  of  estoppel  relied  upon  by  the  ap- 
pellee In  this  case.     Decree  affirmed. 


(87  Md.  1») 


NEAL  v.  HOPKINS. 


(Court  of  Appeals  of  Maryland.    Jan.  4,  1888.) 

Parties  —  Ejectment — Evidence — Declaration" 

— Deed— Vartiito  Description — Land 

Embraced— Dedication. 

1.  Life  tenant  having  appeared  to  action  by 
remainder-man  to  sell  the  property  for  bettei 
investment  and  filed  an  agreement  that  the 
property  be  Bold  under  direction  of  the  court, 
free  of  his  estate,  he  to  receive  in  lieu  thereof 
such  amount  as  the  court  decides,  must  be 
deemed  a  party  whose  interest  is  included  in  the 
deed  of  the  trustee  appointed  to  make  sale  of  the 

firoperty  decreed  by  the  court,  the  deed  convey- 
ng  "all  the  right  and  title  of  all  the  parties  to 
the  aforesaid  cause." 

2.  Contract  for  sale  of  land  is  not  admissible 
to  contradict  deed  given  in  execution  thereof. 

3.  Statement  of  vendor  to  purchaser  at  time 
of  sale  as  to  location  of  street  being  a  declara- 
tion against  interest  is  admissible. 

4.  Testimony  of  witness  in  ejectment  salt  as 
to  location  of  fence  not  located  on  the  plat,  is 
inadmissible. 

5.  The  question  in  ejectment  being  as  to  lo- 
cation of  W.  street  *  boundary  of  defendant's 
land,  and  its  outlines  not  having  .been  desig- 
nated by  bounders  or  plats,  all  acts  prior  to  date 
of  defendant's  deed,  of  persons  owning  abut- 
ting property,  are  admissible  as  evidence  of 
what  had  been  dedicated;  not  so  their  acts  aft- 
er such  date. 

6.  Ihe  designation  in  deed  ofplace  of  begin- 
ning, as  "od  the  north  side  of  W.  street  begin- 
ning, fox  outbounds,  east  160  feet  from  L. 
street,  extended  to  the  east  corner  of  lot  •  *  • 
owned  by  B.,  and  running  with  W.  street."  is 
unambiguous,  and  cannot  be  varied  or  explain- 
ed by  testimony  as  to  understanding  of  the 
parties. 

7.  The  moving  Dack  of  a  fence  from  a  high- 
way, while  not  in  itself  a  dedication,  is  evidence 
tending,  in  connection  with  other  facts,  to 
prove  it 
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8.  Thongh  one  establish  a  gutter  and  side- 
walk on  his  land  in  front  of  his  lot  with  intent 
to  widen  a  street:  still,  there  having  been,  at  that 
time,  no  dedication  of  the  street  at  that  point, 
but  onlj  op  to  one  side  of  the  lot,  and  there  be- 
ing a  fence  across  the  street  on  the  other  side  of 
the  lot,  such  intent  must  be  referred  to  a  widen- 
ing he  intended  to  make  in  the  future,  when  he 
should  dedicate  the  street. 

9.  A  deed  by  metes  and  bounds,  beginning  at 
"a  post  planted"  at  intersection  of  W.  and  S. 
streets,  thence  northwesterly  500  feet,  etc., 
thence  to  a  "post  planted  on  the  line  of  W. 
street,"  conveys  no  part  of  the  street. 

Appeal  from  circuit  court,  Dorchester  coun- 
ty. 

Action  by  William  D.  Hopkins  against  Jo- 
seph H.  Neal.  From  a  judgment  for  plain- 
tiff, defendant  appeals.     Reversed. 

Defendant's  fifth  exception  was  as  follows: 
"The  defendant  offered  his  own  testimony  to 
show  that  on  the  day  he  and  the  plaintiff 
bargained  for  the  land  described  In  the  said 
deed  between  them,  and  at  the  very  time  that 
the  price '  was  agreed  on,  and  the  bargain 
finally  struck,  the  same  being  on  the  day  be- 
fore the  execution  of  said  deed,  the  two  were 
standing  on  the  spot  marked  red  letter  L  on 
the  plat,  and  the  plaintiff,  pointing  out  the 
lamp  post  on  the  north  corner  of  Locust  and 
Willis  streets  as  the  point  of  beginning  of 
the  northwest  line  of  Willis  street,  said  that 
the  said  line,  extended  to  the  Ohoptank  river, 
would,  he  thought,  about  cross  said  spot 
where  they  were  standing,  and  that  the  ce- 
dars and  ditch,  and  old  gate  before  them  (all 
delineated  on  the  plat),  would  certainly  be 
within  his  (the  defendant's)  lines,  if  he  bought 
the  lot  offered  for  sale  and  which  is  described 
in  said  deed;  and  thereupon  the  defendant 
agreed  to  buy  and  did  buy,  by  the  northwest 
line  of  Willis  street  extended,  as  subsequent- 
ly embodied  in  said  deed  from  the  plaintiff  to 
the  defendant.  But  the  court  refused  to  per- 
mit said  testimony  to  go  to  the  Jury,  to  which 
refusal  the  defendant  objected."  i 

Argued  before  McSHEKRY,  C.  J.,  and- 
BRYAN,  BRISCOE,  FOWLER,  ROBERTS, 
PAGE,  and  BOYD,  JJ. 

John  R.  Pattlson,  Clem.  Sullvane,  and  Sew- 
ell  T.  Milbourne,  for  appellant.  Thos.  W. 
Simmons  and  Alonzo  L.  Miles,  for  appellee. 

PACE,  J.  This  Is  an  action  of  ejectment, 
brought  by  the  appellee  against  the  appel- 
lant, to  recover  certain  property  In  the  town 
of  Cambridge.  A  warrant  of  resurvey  was 
Issued,  and  the  certificate  of  the  survey  and 
plats  were  made  and  returned,  and  are  now 
contained  in  the  record.  The  plaintiff,  in  es- 
tablishing his  case,  offered  in  evidence  certain 
deeds,  to  which  no  objection  as  to  location 
was  made;  and  also  proof  to  show  ouster  on 
the  part  of  the  defendant. 

The  first  exception  and  the  plaintiff's  fourth 
prayer  related  to  the  manner  of  damages,  and, 
inasmuch  as  the  verdict  of  the  jury  was  for 
nominal  damages  only,  those  will  require  no 
attention  in  this  opinion. 

After  the  plaintiff  had  rested  his  case,  the 


defendant  asked  the  court  to  Instruct  the  jury 
that  there  was  no  legally  sufficient  evidence 
to  entitle  the  plaintiff  to  recover.  The  court 
refused  so  to  do,  and  this  constitutes  the  de- 
fendant's second  exception.  The  defendant 
claims  this  was  error,  because  he  alleges  the 
proof  shows  that  one  William  Jackson  still 
retains  a  life  estate  in  the  property.  It  ap- 
pears from  the  proceedings  set  out  In  the  rec- 
ord of  a  cause  In  the  circuit  court  of  Dor- 
chester county  that,  In  1853,  a  certain  Hen- 
rietta N.  Jackson,  being  seised  In  remainder 
of  the  land  in  question,  by  her  next  friend 
filed  a  bill  in  equity  to  sell  the  property  for 
better  investment.  The  life  'tenant  was  not 
made  a  party  by  the  bill,  but  during  the  prog- 
ress of  the  cause  he  filed  a  paper  by  which 
be  agreed  "that  the  said  real  estate  shall  be 
sold  .under  the  direction  of  the  court,  free 
from  any  Incumbrance  of  my  [his]  life  estate 
therein,  and  that  in  lieu  thereof  I  [he]  will 
accept  such  proportion  of  the  proceeds  of  sale 
of  said  estate  as  this  court  shall  judge  to  be 
reasonable."  The  court  thereupon  decreed 
that  the  property  be  sold,  appointed  Thomas 
W.  Anderson  trustee  to  make  the  sale,  and 
directed  him,  on  payment  of  the  purchase 
money,  to  convey  the  property  to  the  pur- 
chaser discharged  of  all  claims  "of  the  par- 
ties to  this  cause,  and  of  William  Jackson, 
who  has  assented  to  the  sale  of  his  Interest 
therein."  The  property  was  accordingly  sold, 
and  out  of  the  proceeds  thereof  William  Jack- 
son was  awarded  and  received  a  sum  of  mon- 
ey deemed  by  the  court  to  be  reasonable  for 
his  Interest.  The  deed  of  the  trustee,  Ander- 
son, conveys  "all  the  right  and  title  of  all  the 
parties  to  the  aforesaid  cause"  In  and  to,  etc. 
The  appellant,  on  these  faots,  claims  that  the 
Interest  of  William  Jackson  did  not  pass,  but 
Is  still  outstanding.  Now,  when  a  defend- 
ant in  ejectment  relies  upon  an  outstanding 
title  in  a  third  party,  it  must  be  such  a  title 
that  such  third  party  could  recover  against 
either  party.  Iron  Co.  v.  Detmold,  1  Md.  234. 
Here  Jackson  voluntarily  appeared  to  the 
cause,  agreed  that  the  property  should  be  sold, 
and  received  a  share  of  the  proceeds  of  sale. 
Under  these  circumstances,  he  must  be  held 
as  a  party.  It  would  violate  every  principle 
of  equity  and  good  faith  to  allow  him  now 
to  set  up  any  claim  to  the  land.  Bank  v. 
Thomas,  37  Md.  258;  Thomas  v.  Bank,  46 
Md.  56. 

The  defendant,  to  sustain  the  issues  on  his 
part,  having  offered  the  deed  from  the  plain- 
tiff under  which  he  claims  title,  proposed  to 
follow  it  up  by  a  contract  in  writing,  relating 
to  the  sale  of  property  between  himself  and 
plaintiff,  made  on  the  same  day  with  the 
deed;  but  the  court  refused  to  allow  it  to  go 
to  the  jury,  and  this  constitutes  the'  defend- 
ant's third  and  fourth  exceptions.  It  Is  clear 
from  the  terms  of  the  contract  that  it  was 
entered  Into  before  the  execution  of  the  deed. 
The  parties  agree  therein  for  the  sale  of 
certain  property  for  $1,400,  part  to  be  paid 
"on  the  delivery  of  a  good  and   sufficient 
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deed,"  and  the  residue  In  two  equal  annual  In- 
stallments. Now,  If  there  be  a  difference  be- 
tween the  deed  and  this  contract  (and  that 
there  Is,  Is  not  obvious  to  us),  which  paper  Is 
to  control,— the  deed  or  the  agreement?  If 
there  were  no  other  reason,  It  would  seem 
proper  that  the  last  and  effectual  expression 
of  the  partjes  should  prevail.  The  deed  con- 
tains no  ambiguous  phrases;  its  language  Is 
clear  and  unmistakable;  there  can  be  no 
doubt  as  to  Its  purport;  and  It  Is  a  familiar 
rule  that  the  provisions  of  the  deed  must 
speak  for  themselves.  If  It  should  be  con- 
ceded, as  contended,  that  the  deed  and  the 
agreement,  being  both  under  seal,  are  of  equal 
dignity,  the"  last  executed  must  control  the 
first.  In  Doreey  v.  Smith,  7  Har.  &  J.  363, 
it  was  said:  "If  the  two  papers  differ,  the 
last  must  be  regarded  as  a  modification  of  the 
first,  and,  being  the  last  stipulation,  must  be 
considered  as  binding  on  the  parties."  Wor- 
thlngton  v.  Bullitt,  6  Md.  196.  •  We  find  no 
error  In  the  ruling  of  the  court  set  out  In 
these  exceptions. 

The  testimony  set  out  In  the  fifth  exception 
should  have  been  admitted.  It  was  a  dec- 
laration by  the  plaintiff  against  his  interest, 
and  tended  to  throw  light  upon  the  true  loca- 
tion of  Willis  street  extended.  The  Issue  pre- 
sented to  the  Jury  was  the  location  of  the 
point  where  Willis  street  extended  would  in- 
tersect School  street  extended,  and,  the  loca- 
tion of  School  street  being  admitted,  the  con- 
troversy was  over  the  proper  location  of  Wil- 
lis street  extended.  Willis  street,  eastwardly 
from  Locust  street  for  some  distance,  had 
been  dedicated  to  the  public  by  the  sale  of 
certain  lots  binding  thereon,  and,  to  the  ex- 
tent of  these  lots,  had  been  opened,  but,  so 
far  as  the  record  shows,  had  never  been  ac- 
cepted by  the  municipality.  From  Glascon 
street  on  the  west,  across  Locust  street,  for 
a  distance  of  160  feet,  It  was  a  clearly-de- 
fined street,  with  fences  and  trees  to  mark 
its  line.  If  the  lines  of  the  street  so  marked 
now  extended  In  straight  lines,  it  would  sup- 
port the  contention  of  the  defendant.  The 
defendant,  after  offering  the  deeds  of  the  lot- 
holders  along  that  portion  of  Willis  street  to 
show  the  outline  of  Willis  street,  Introduced 
Charles  C.  Bleckson,  the  husband  of  Fannie 
L.  Bleckson,  the  owner  of  the  lot  designated 
on  the  plat  as  the  "Bleckson  lot."  He  testi- 
fied that  he  erected  a  fence  along  the  front  of 
his  lot  on  Willis  street  Later  on  he  moved 
It  back  some  seven  feet,  In  consequence  of 
an  agreement  to  widen  Willis  street,  and,  later 
still,  moved  it  back  to  Its  original  position  on 
Willis  street,  where  it  now  stands;  and  that 
he  did  so  because  they  expected  "to  get  the 
commissioner  to  pay  Mr.  Perry  to  move  his 
fence  back  also,  but  the  said  authorities  re- 
fused." On  cross-examination  he  testified  It 
was  while  bis  fence  was  set  back  that  Dr. 
Mace  bought  the  lot  to  the  eastward  of  his 
lot,  and  built  the  fence  In  line  with  that  of 
witness,  being  about  seven  feet  from  the  east 
corner  of  witness'  lot    The  defendant  object- 


ed to  this  on  the  ground  that  Mace's  fence 
was  not  located  on  the  plat  but  the  court 
overruled  the  objection. 

The  case  of  Carroll  ▼.  Norwood,  1  Har.  & 
J.  177,  is  decisive  on  the  point  which  Is  rais- 
ed in  the  sixth  exception.  Then  the  defend- 
ant offered  evidence  of  the  place  where  an 
ancient  tree  stood,  It  being  on  the  line  of  a 
fence  which  waa  located  on  the  plats;  but 
the  court  held  the  evidence  Inadmissible,  In- 
asmuch as  the  tree  was  not  located,  though 
the  fence,  on  the  line  of  which  it  stood,  was. 

The  evidence  objected  to  In  the  seventh 
and  eighth  exceptions  was  proper  to  go  to 
the  jury.  The  question  being  as  to  the  loca- 
tion of  Willis  Btreet,  and  Its  outlines  not 
having  been  designated  by  bounders  or  plats, 
all  acts  prior  to  the  date  of  defendant's 
deed,  of  persons  owning  abutting  property, 
were  proper  to  go  to  the  Jury,  to  be  consider- 
ed by  them  In  determining  what  had  been 
dedicated  to  the  public. 

Ninth  exception:  The  deed  to  John  Mace 
from  the  plaintiff  designates  the  place  of 
.  beginning  to  be  "on  the  north  side  of  Willis 
street,  beginning,  for  outbounds,  east  160 
feet  from  Locust  street,  extended  to  the  east 
corner  of  lot  of  ground  owned  by  0.  C. 
Bleckson,  and  running  with  Willis  Btreet," 
etc.  The  point  must  be  on  Willis  street,  160 
feet  from  Locust  street,  and  at  the  east  cor- 
ner of  the  lot  owned  by  Bleckson.  It  was 
an  attempt  to  vary  or  explain  the  clear 
meaning  of  the  deed  by  parol,  to  penult 
testimony  to  go  to  the  jury  as  to  what  the 
understanding  of  the  parties  was. 

Tenth  exception:  Foxwell's  deed  is  dated 
25th  January,  1896.  What  the  plaintiff  did, 
after  the  deed  to  the  defendant,— that  is, 
after  October  11,  1895,— waa  not  evidence. 
It  could  throw  no  light  upon  the  question  as 
to  whose  Willis  street  was.  when  the  de- 
fendant bought  the  property. 

The  court  granted  the  first,  second,  and 
third  prayers  on  behalf  of  the  plaintiff,  and 
rejected  all  asked  for  by  the  defendant,  and 
this  forms  the  eleventh  exception.  The 
plaintiff's  first  prayer  was  not  attacked  In 
argument,  and  we  treat  It  as  being  conced- 
ed. By  the  second  of  the  plaintiff's  prayers, 
the  jury  were  directed  that  If  they  found 
the  deed  of  Hopkins  to  Mace,  and  the  said 
deed  described  said  lot  as  beginning  100 
feet  from  Locust  street  to  the  east  corner 
of  Bleckson's  lot  and  should  further  believe 
that  the  beginning  point  of  the  Mace  lot  so 
conveyed  Is  at  the  black  cross  on  the  plat, 
and  that  said  deed  described  said  lot  as  run- 
ning with  Willis  street  etc.  This  prayer  as- 
sumes that,  by  the  proper  construction  of 
the  Mace  deed,  the  beginning  bounder  there- 
of could  be  located  at  the  black  cross  on  the 
plat,  which,  by  reference  thereto,  appears 
to  be  seven  feet  or  more  from  the  east  cor- 
ner of  the  Kleckner  lot  That  deed,  how- 
ever, contains  an  imperative  call,— that  is, 
the  east  corner  of  the  Bleckson  lot,— and 
this  must  be  gratified.    This  prayer  permits 
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the  Jury  to  Ignore  tbis  call,  and  find  it  at 
another  place.'  Moreover,  If  the  true  loca- 
tion be  at  the  east  corner  of  the  Bleckeon 
lot,  the  grant  by  Hopkins  to  Mace- could  not 
operate  as  a  dedication  further  than  the  lino 
of  the  Mace  deed,  which  was  to  begin  at  the 
east  corner  of  the  Bleckson  lot  and  along 
Willis  street.  The  prayer,  therefore,  wa« 
bad— First,  because  It  authorizes  the  Jury  to 
find  a  location  of  the  Mace  deed  not  warrant- 
ed by  Its  terms;  and,  secondly,  that  It  de- 
clares that  the  operation  of  that  deed  was  a 
dedication  of  Willis  street  up  to  a  line  to  be 
run  more  than  seven  feet  from  the  correct 
location  of  the  east  corner  of  the  lot.  The 
defendant's  first  prayer  proceeds  upon  the 
theory  that  If  William  Hopkins,  before  his 
grant  to  W.  O.  Hopkins,  dedicated  Willis 
street  by  the  sale  of  lots  blndiDg  thereon, 
and  afterwards  moved  bis  fence  within  the 
limits  of  the  street  as  so  dedicated,  It  was  a 
mere  encroachment  on  his  part,  and  that  the 
conveyance  to  Bleckson  by  the  removal  of 
his  fence,  as  described  in  the  evidence,  In 
no  manner  changed  such  direction;  nor  did 
the  deed  to  Mace,  nor  the  erection  of  the 
fence  on  the  Foxwell  lot  by  William  O.  Hop- 
kins, furbish  any  evidence  of  a  further  dedi- 
cation of  Willis  street  If  the  street  was 
dedicated,  and  Its  limits  determined,  as  far 
easterly  as  the  Bleckson  lot,,  then  neither 
the  conveyances  to  Bleckson  nor  to  Mace  al- 
tered the  direction,  because  both  said  deeds 
call  for  bounders  on  the  street  so  dedicated, 
and  run  with  that  street  extended. 

The  prayer  also  asks  the  court  to  rule  that 
the  act  of  W.  D.  Hopkins  in  the  erection  of 
the  fence  on  the  Foxwell  lot,  back  from  the 
corner  of  the  street,  as  stated,  furnishes  no 
evidence  of  a  further  dedication.  The  court 
is  not  asked  now  to  rule  whether  this  was 
or  was  not  In  itself  a  dedication,  but  that  it 
furnished  no  evidence,  etc.  The  mere  re- 
moval of  a  fence,  or  the  making  of  a  side- 
walk and  planting  trees,  may  not,  in  them- 
selves, always  be  sufficient  to  establish  a 
dedication.  They  do  not  amount  to  a  clear 
act  of  dedication,  but  do  furnish  evidence 
tending,  in  connection  with  other  factB,  to 
prove  It  The  prayer  was  therefore  prop- 
erly rejected. 

The  remaining  prayers  of  the  defendant 
will  not  be  considered  in  detail.  They  an- 
nounce the  following  propositions:  (1)  That 
the  direction  and  course  of  Willis  street 
were  determined  by  the  line  of  the  lots 
which  the  plaintiff,  William  Hopkins,  trans- 
ferred before  the  defendant's  purchase;  (2) 
that  the  act  of  Bleckson  in  moving  his  fence 
toward  from  the  street  and  then  back  again 
to  the  line  of  the  street  did  not  amount  to 
a  further  dedication  of  the  street;  (3)  nor 
did  the  act  of  Hopkins  in  placing  his  fence 
back  on  the  Foxwell  lot  alter  the  general 
direction  of  Willis  street  even  though  there 
was  a  dedication  of  the  sidewalk;  (4)  and 
that  if  the  Jury  found  that  the  street  so  lo- 
cated, when  extended,  would  exclude  the 


parcel  of  ground  for  which  this  suit  was 
brought  the  defendant  would  be  entitled  to 
the  verdict  It  is  plain  Bleckson  moved  his 
fence  to  remain  only  conditionally.  He 
states  he  moved  his  fence  back,  expecting 
to  get  the  commissioners  to  get  Mr.  Perry 
to  move  his  fence  back  also,  bat  .the  au- 
thorities refused,  and  therefore  he  moved 
his  fence  back  to  its  original  position.  To 
prove  a  dedication,  the  intention  must  be 
clearly  proved  by  the  facts  and  circumstan- 
ces.    McConnlck  v.  Mayor,  etc.,  46  Md.  524. 

The  next  proposition  is  as  to  the  effect  of 
the  act  of  Hopkins  in  moving  the  fence  back 
in  front  of  the  lot  afterwards  sold  by  him  to 
Irene  Foxwell.  He  states  that  before  the 
sale  to  the  defendant  he  established  a  gut- 
ter and  sidewalk  in  front  of  the  Foxwell 
lot  eastwardly  to  the  barn,  planted  trees 
along  it  up  to  the  fence,  across  Willis  street 
"for  the  purpose  of  widening  the  street" 
At  that  time,  and  when  the  defendant  pur- 
chased his  lot  Willis  street  had  not  been 
opened  further  eastwardly  than  this  fence, 
and  from  the  place  where  it  stood  to  Chop- 
tank  river  there  was  an  open  field.  School 
and  Trams  streets  were  also  unopened.  The 
Mace  lot  was  the  furthest  lot  from  Locust 
street  that  had  been  sold  by  Hopkins.  From 
the  eastern  corner  of  the  Mace  lot  towards 
the  river  extended  the  Foxwell  lot  and  at 
the  eastern  corner  of  that  lot  was  the  fence 
across  the  street.  So  that  It  appears  Willis 
street  from  the  eaBtwardly  end  of  the  Mace 
lot  to  the  fence  across  at  the  barn,  was  a 
mere  end,  etc.,  owned  altogether  by  the 
plaintiff.  It  is  also  in  evidence  that  the 
gutter  and  sidewalk  below  the  Mace  lot,  in 
front  of  the  Foxwell  lot  to  the  barn,  at  the 
time  of  the  defendant's  purchase,  were  over- 
grown with  weeds,  and  that  the  barn  was 
the  only  building  between  the  Mace  lot  on 
the  northwest  and  the  Qordy  lot  on  the 
southeast  of  Willis  street  and  the  river. 
The  question  is,  under  these  circumstances, 
did  the  act  of  Hopkins,  in  thus  laying  off 
a  sidewalk  "for  the  purpose  of  widening  the 
street"  amount  to  a  dedication,  Bo  as  to  alter 
the  direction  and  extent  of  Willis  street? 

It  must  be  noted  there  is  no  evidence  that 
the  lot  of  the  defendant,  nor  any  of  the  lots  of 
other  persons,  were  sold  with  reference  to  maps 
or  plats.  The  dedication  of  Willis  street,  to 
the  extent  of  the  lots  of  Perry,  Bleckson,  and 
Mace,  was  effected  only  on  the  doctrine  of  an 
Implied  covenant  that  the  street  called  for  by 
the  deeds  shall  always  remain  open  as  a  pub- 
lic street.  Having  thus  Bet  apart  the  street 
for  a  public  use,  it  would  be  a  violation  of 
good  faith'  to  the  public,  and  those  who  have 
acquired  private  property,  to  revoke  the  dedi- 
cation, and  for  that  reason  It  cannot  be  done. 
City  of  Cincinnati  v.  White,  6  Pet  488.  Bat 
such  dedication  does  not  create  a  right  of  way 
over  all  the  lands  of  the  vendor,  the  "true  doc- 
trine" being  "that  the  purchaser  of  a  lot  call- 
ing to  bind  on  a  street  not  yet  opened  by  the 
public  authorities,  is  entitled  to  a  right  of  way 
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over  it.  If  It  is  of  the  lands  of  his  vendor,  to  the 
fall  extent  and  dimensions,  only  until  it  reach- 
es some  other  street  or  public  way."  The  ded- 
ication "must  necessarily  be  measured  by  the 
limits  of  the  right"  the  purchaser  has  acquired 
by  virtue  of  his  front.  Hawley's  Case,  33  Md. 
280;  Mayor,  etc.,  v.  Frlck,  82  Md.  83,  33  AtL 
435.  ii  la  therefore  clear  that,  prior  to  the 
time  of  the  establishment  of  the  sidewalk,  the 
dedication  of  Willis  street  did  not  extend  fur- 
ther eastwardly  from  Locust  street  than  the 
eastern  corner  of  the  Mace  lot  no  lots  bind- 
ing on  Willis  street  having  been  sold  by  the 
plaintiff  to  the  east  of  that  point.  If  this  be 
so,  the  act  of  plaintiff  in  constructing  the  side- 
walk on  his  own  property,  at  the  end  of  a  cul 
de  sac,  for  the  purpose  of  widening  a  street 
that,  later  on,  he  proposed  to  dedicate  to  the 
public,  cannot  be  regarded  as  an  act  from 
which  to  infer  that  he  then  Intended  to  appro- 
priate the  sidewalk  to  the  public.  Such  inten- 
tion must  be  clear,  from  all  the  circumstances 
of  the  case.  McCormick  v.  Mayor,  etc.,  45  Md. 
523;  Tinges  v.  Mayor,  etc.,  51  Md.  600.  If 
Willis  street  had  already  been  dedicated  to  the 
public  use  eastwardly  from  the  Mace  lot,  other 
questions  would  arise,  on  which  we  do  not  now 
pass.  This  sidewalk  was  not  established  un- 
der covenants  entered  into  with  other  parties. 
It  seems  never  to  have  been  used  by  the  pub- 
lic, or  by  any  one,  for  It  was  overgrown  with 
weeds,  and  it  led,  not  from  one  highway  to  an- 
other, but  by  and  along  that  portion  of  the 
street  that  the  plaintiff  bad  power  to  close,  to 
the  entire  extent  of  the  walk,  and  it  ended,  not 
at  a  public  street,  but  at  a  fence  located  on  his 
own  land.  It  may  be  conceded  that  the  plain- 
tiff established  the  gutter  with  intern^  fo  widen 
the  street,  but,  as  we  have  said,  the  street  Itself 
had  not  been  dedicated  as  to  that  part  of  it, 
at  that  time,  and  therefore  his  intent  must  be 
referred  to  a  widening  he  intended  to  make  in 
the  future,  when  he  afterwards  came  to  ded- 
icate the  street.  To  make  a  valid  dedication, 
there  would  be  an  Intention  to  dedicate  the  land 
to  a  public  use.  Mayor,  etc.,  v.  Pear,  82  Md. 
257,  33  AtL  637;  Barraclough  v.  Johnson,  8 
Auol.  &  E.  99.  In  a  word,  it  seems  this  side- 
walk, which  led  only  to  the  property  of  the 
plaintiff,  and  which,  up  to  the  time  of  the 
purchase  of  the  defendant,  was  not  used,  or, 
indeed,  capable  of  being  used,  by  the  public, 
was  Intended  for  his  own  use  and  that  of  those 
persons  who  may  have  bad  occasion  to  visit 
the  property.  Under  such  circumstances,  such 
an  act  cannot  have  the  effect  of  changing  the 
general  corner  and  direction  of  Willis  street  as 
heretofore  it  existed.  , 

The  third  prayer  was  properly  rejected.  The 
deed  of  the  plaintiff  was  by  metes  and  bounds, 
and  the  defendant  cannot  claim  outside  his 
lines.  It  begins  at  "a  post  planted"  at  the  in- 
tersection of  Willis  and  School  streets)  thence 
northwesterly  500  feet,  etc. ;  thence  to  a  "post 
planted  on  the  line  of  Willis  street,"  etc.  Un- 
der such  a  grant,  the  lines  of  the  defendant 
must  stop  at  Willis  street  Gump  v.  Sibley, 
79  Md.  165,,  28  Atl  977. 


The  fourth  and  fifth  prayers  were  properly 
rejected.  If  the  street  had  been  widened,  and 
that  fact  was  known  to  the  defendant  at  the 
time  of  his  purchase,  or  if  he  was  chargeable 
with  such  notice,  it  might  very  seriously  affect 
the  contention  of  the  parties.  It  follows,  from 
what  has  been  said,  the  Judgment  must  be  re- 
versed, and  a  new  trial  awarded.  Judgment  re- 
versed, and  new  trial  awarded. 


do  H.i  tn> 

SWEET  y.  CONLEY. 

(Supreme  Court  of  Rhode  Island.     Feb!  2, 

1898.) 

Mandamus  —  Whsn  Lies  —  Towns  —  Ckanqe  or 
Street  Grave — Restoration  —  Sorvbtok  ov 
Highways  —  Duties  —  Nuisance  —  Sghfacjs 
Water, 

1.  In  mandamus  against  a  surveyor  of  high- 
ways to  compel  the  restoration  of  a  street  grade, 
relator  must  show  a  clear  right  to  such  relief. 

2.  Though  an  abutter  have  a  right  to  the  res- 
toration of  a  street  grade,  it  is  not  the  duty  of 
the  surveyor  of  highways  to  restore  it,  or  to 
work  it  to  a  grade  established  of  record,  as  he 
is  merely  a  ministerial  of&cer  of  the  town  coun- 
cil, and  has  no  authority  to  incur  any  indebt- 
edness, except,  perhaps,  in  case  of  emergency. 

3.  A  surveyor  of  highways  would  not  be  com- 
pelled by  mandamus  to  restore  at  his  own  ex- 
pense a  street  grade  which  he  had  changed  by 
order  of  the  town  council,  although  the  council 
had  no  right  to  order  a  change  of  grade,  and 
the  surveyor  had  no  right  to  comply  with  such 
order. 

4.  It  is  an  actionable  nuisance  to  wrongfully 
cause  die  surface  water  of  a  street  to  collect 
and  remain  in  front  of  another's  premises,  so 
as  to  injure  him  in  the 'use  and  enjoyment 
thereof. 

5.  Mandamus  will  not  lie  when  one  has  an 
adequate  remedy  in  the  ordinary  course  of  law. 

6.  Mandamus  will  not  lie  to  undo  what  has 
been  done. 

Mandamus  by  Whitf  ord  H.  Sweet  against 
Phineas  A.  Oonley,  surveyor  of  highways. 
Proceeding  quashed. 

Bassett  &  Mitchell,  for  petitioner.  John 
Palmer,  for  respondent 

TILLINGHAST,  J.  The  relator  sets  out 
In  substance,  that  be  la  the  owner  of  certain 
real  estate  situate  on  Cranston  street  to  the 
town  of  Cranston;  that  on  the  27th  of  No- 
vember, 1886,  the  town  council  of  said  town. 
In  accordance  with  the  provisions  of  the 
statute  in  such  case  made  and  provided,  es- 
tablished a  grade  for  said  street  from  the 
Pocassett  bridge  northerly  for  a  considerable 
portion  of  said  street;  that  said  grade  was 
uniform,  the  lowest  point  In  which  was  at 
said  bridge,  and,  rising  therefrom,  passed 
the  real  estate  of  the  relator  at  a  uniform 
rise,  so  that  the  surface  water  flowed  down 
said  street  past  his  estate.  He  further  seta 
out  that  after  the  establishment  of  said 
grade  said  street  was  altered  and  widened, 
and  a  new  bridge  built  across  Pocassett 
brook,  and  that  the  respondeat,  Phineas 
Conley,  surveyor  of  highways  of  said  town, 
acting  under  the  orders  of  the, town  council, 
proceeded  to  make  said  street  so  altered  and 
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widened  as  aforesaid,  safe  and  passable  as 
a  highway;  that,  In  so  doing,  said  surveyor 
was  in  duty  bound  either  to  work  said 
street  to  the  established  grade,  or,  at  least, 
to  do  nothing  Inconsistent  with  such  grade; 
but  that  said  surveyor,  unmindful  of  his 
duty,  has  not  only  not  brought  said  street  to 
the  established  grade,  but  has  raised  the  sur- 
face thereof,  at  and  near  said  bridge,  above 
the  grade,  by  reason  whereof  the  surface 
water,  which  formerly  passed  freely  beyond 
and  southerly  from  relator's  premises  into 
■aid  brook,  is  obstructed  and  ponded  in  said 
street  In  front  of  his  estate,  whereby  he  suf- 
fers damage.  He  therefore  prays  that  a  writ 
of  mandamus  may  issue  to  said  Conley,  sur- 
veyor of  highways,  to  eompel  him  to  re- 
move the  obstruction  bo  placed  by  him 
southerly  from  relator's  premises,  and  ei- 
ther bring  the  surface  of  the  street  to  the 
established  grade,  or  else  restore  the  street 
to  the  condition  It  was  In  at  the  time  of  the 
establishing  of  the  grade  as  aforesaid.  The 
respondent  demurs  to  the  alternative  writ 
which  has  been  Issued  on  the  grounds:  (1) 
That  there  Is  no  allegation  that,  for  any 
damage  sustained,  the  relator  has  not  his 
ordinary  remedy  at  law;  (2)  that  there  Is  no 
allegation  In  what  his  damage  consists;  (3) 
that  there  is  no  allegation  of  what  the 
grade  should  be,  or  how  much  above,  If 
any,  It  has  been  raised;  (4)  that  there  Is  no 
allegation  of  demand  and  refusal;  and  (5) 
that  the  respondent  is  under  and  subject  to 
the  direction  of  the  town  council,  or  a  com- 
mittee of  It,  and  has  no  authority  to  expend 
money  on  any  highway,  without  the  approv- 
al of  said  council  or  committee,  except  on  oc- 
casions as  required  by  the  statutes,  and 
there  is  no  allegation  of  such  occasion, 
and  that  he  has  no  authority  to  make,  alter, 
or  change  a  grade. 

We.  think  the  demurrer  should  be  sustain- 
ed. In  order  to  grant  the  extraordinary  relief 
prayed  for,  it  must  clearly  appear,  not  only 
that  the  relator  is  entitled  to  have  said  street 
restored  to  Its  original,  condition  so  far  as 
the  grade  Is  concerned,  but  also  that  It  is 
the  duty  of  the  respondent  to  thus  restore 
It  by  undoing  what  he  has  done  under  the 
direction  of  his  superior,  the  town  council 
of  said  town.  In  other. words,  he  must  show 
a  clear  lefc.il  right  to  have  the  thing  done 
which  he  asks  for,  and,  if  the  right  be 
doubtful,  the  writ  will  be  refused.  It  is  cer- 
tainly very  doubtful,  to  say  the  least,  wheth- 
er the  relator,  In  any  event,  is  entitled  to 
have  said  street  restored  to  Its  former  con- 
dition; for,  even  admitting  that  a  change 
has  been  made  In  the  grade  thereof  without 
pursuing  the  statutory  method,  yet  It  does 
not  necessarily  follow  that  the  relator  Is 
entitled  to  have  the  former  grade  restored, 
and  we  have  not  been  referred  to  any  case, 
nor  are  we  aware  of  any,  where  it  has  been 
decided  that  such  a  right  exists.  But,  even 
conceding  that  R  does,  is  It  clearly  the  duty 
of  the  respondent,  who  Is  the  surveyor  of 


highways  of  said  town,  to  either  restore  said 
street  to  Its  actual  grade  as  it  existed  bef  or* 
said  change,  or  else  to  work  It  to  the  grade 
as  established  of  record?  We  think  not  A 
surveyor  of  highways  is  merely  a  ministerial 
officer  of  the  town  council,  subject  to  their 
direction  and  control,  with  no  authority  to 
incur  any  indebtedness  against  the  town,  ex- 
cept, perhaps,  In  case  of  emergency,  such  as 
the  removal  of  snow  or  other  obstruction 
from  the  highways,  and  is  clothed  with  very 
limited  and  well-defined  powers  and  duties. 
Mathewson  v.  Hawkins,  19  R.  I.  16,  31  Atl. 
430.  See,  also,  State  v.  White,  16  R.  I.  691, 
18  Atl.  179, 1038.  He  has  no  power  to  change 
the  established  grade  of  a  highway,  nor  has 
he  any  power  to  change  the  actual  grade 
thereof,  whether  this  be  the  record  grade  or 
not,  except  in  so  far  as  such  change  may  be 
necessary  to  make  the  same  safe  and  con- 
venient for  travelers;  and,  having  no  power 
to  make  any  such  change,  it  necessarily  fol- 
lows tbat.no  duty  rests  upon  him  in  this  re- 
gard. This  being  so,  then,  can  this  court 
properly  command  the  respondent  to  take 
up  said  bridge,  and  dig  down  tlie  approaches 
thereto,  so  as  either  to  reduce  the  surface  of 
the  street  in  question  to  its  original  grade, 
or  else  to  reconstruct  it  in  accordance  with 
the  record  grade  thereof,  as  prayed  for  in  the 
petition?  In  other  words,  can  the  court  or- 
der the  respondent,  at  his  own  expense  (for 
it  is  clear  that  it  cannot  be  ordered  at  the 
expense  of  the  town),  to  undo  what  he  has 
done  by  direction  of  the  town  council,  and 
then  proceed  to  do  It  over  again  in  some 
other  way?  We  think  note  Suppose  such  a 
change  should  cost  $1,000  or  even  $5,000. 
and  suppose,  also,  that  by  reason  of  financial 
Inability,  it  should  be  impossible  for  the  re- 
spondent to  raise  the  money;  how  could  the 
court  compel  the  performance  of  such  an  or- 
der? Still,  further,  can  this  court  by  man- 
damus take  from  the  town  council  of  said 
town  their  statutory  power  over  highways 
and  highway  surveyors,  and  command  the 
alteration  of  a  street  in  a  given  way?  These 
are  certainly  pertinent  and  practical  ques- 
tions, In  connection  with  the  relief  which  is 
sought,  and  they  show  that  very  serious,  if 
not  insuperable,  difficulties  might,  and  prob- 
ably would,  be  encountered  In  attempting  to 
proceed  by  mandamus  for  the  redress  of  the 
grievances  complained  of,  even,  if  the  court 
should  find  that  this  form  of  action  could  be 
maintained.  Nor  do  we  see  that  the  fact 
(for  such  it  appears  to  be  from  the  relation) 
that  both  the  respondent  and  the  town  coun- 
cil acted  without  authority  of  law  In  raising 
the  surface  of  said  street  above  the  .estab- 
lished grade  thereof  makes  any  difference  in 
the  questions  before  us.  In  other  words,  the 
mere  fact  that  the  town  council  had  no  au- 
thority to  order  the  respondent  to  raise  said 
grade,  and  also  that  the  respondent  had  no 
right  to  comply  with  such  order,  does  not 
give  to  the  relator  the  right  to  redress  In 
this  form  of  action.    On  the  contrary,  the 
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facta  alleged  would  seem  to  show  quite  clear- 
ly that  the  relator,  has  an  adequate  legal 
remedy  for  the  damages  sustained.  To  wrong- 
fully and  Illegally  cause  the  surface  water 
of  a  street  to  collect  and  remain  In  front  of 
one's  premises,  so  as  to  materially  injure 
and  damage  him  in  the  use  and  enjoyment 
thereof,  is  a  nuisance,  and  although,  being 
in  a  highway,  it  may  be  a  public  nuisance, 
yet,  If  one  suffers  peculiar  and  special  dam- 
age therefrom,  we  see  no  reason  why  he  may 
not  maintain  a  private  action  to  recover  the 
same;  and,  where  this  is  so,  the  extraordi- 
nary and  summary  proceeding  by  mandamus 
will  not  be  entertained.  As  said  by  Greene, 
a  J.,  in  Wilkinson  v.  Bank,  8  B.  L  22,  in 
speaking  of  this  form  of  action:  "The  proof 
la  taken  by  ex  parte  affidavits,  and  the  facts 
must  be  tried  by  the  court,  and  not  by  a 
jury.  The  law,  therefore,  wisely  restricts 
Its  application,  as  a  remedy  to  enforce  mere 
private  rights  of  property,  to  cases  where 
the  applicant  .has  no  adequate  remedy  by  ac- 
tion in  the  due  course  of  the  common  law." 
See,  also,  Simmons  v.  Davis,  18  B.  L  46,  25 
AtL  681;  Poster  v.  Angell,  18  R  I.  285,  33  AU. 
406;  2  Spell.  Extr.  Bel.  |  1374,  and  cases 
cited.  Moreover,  it  has  frequently  been  held 
that  this  form  of  action  will  not  lie  to  undo 
what  ought  not  to  have  been  done.  Thus 
in  Ex  parte  Nash,  15  Q.  B.  92,  Lord  Camp- 
bell, O.  J.,  said:  "The  writ  of  mandamus  is 
most  beneficial;  but  we  must  keep  its  opera- 
tion within  legal  bounds,  and  not  grant  it  at 
the  fancy  of  all  mankind.  We  grant  it  when 
that  has  not  been  done  which  a  statute  or- 
ders to  be  done,  but  not  for  the  purpose  of 
undoing  what  has  been  done."  To  the  same 
effect  is  the  able  opinion  of  Chancellor  Bast 
In  Turnpike  Co.  v.  Marshall,  2  Baxt  121  et 
seq.  See,  also,  Merrill,  Mand.  {  42.  Other 
good  reasons  why  the  writ  should  not  be 
granted  in  this  case  are  suggested  by  the  de- 
murrer, but,  as  we  deem  those  already  given 
quite  sufficient,  we  need  not  consider  them. 
The  demurrer  is  sustained,  and  the  proceeding 
quashed,  with  costs. 

(MB.  i,  sag) 

MORGRIDGE  v.  PROVIDENCE  TEL.  CO. 
(Supreme  Court  of  Rhode  Island.     Peb.  8, 
1888.) 
Fellow  Skrvaht. 
A  superintendent  in  charge  of  the  work  of 
moving  and  erecting  a  telephone  pole,  the  mov- 
ing to  be  done  by  having  one  end  placed  on  a 
carriage,  is  a  fellow  servant  of  the  workmen 
in  directing  them  to  "let  go"  before  the  car- 
riage has  been  backed  far  enough  under  the 
pole. 

Action  by  Edward  Morgrldge  against  the 
Providence  Telephone  Company.  Heard  on 
demurrer  to  declaration.    Demurrer  sustained. 

Ballon  &  Tower,  for  plaintiff.  David  8. 
Baker  and  Walter  B.  Vincent  for  defendant 

TILLINGHAST  J.  We  think  the  demur- 
rer should  be  sustained.    The  plaintiff,  while 


assisting  in  the  moving  of  a  large  telephone 
pole,  was  injured  by  reason  of  the  falling 
thereof  upon  his  body.  The  declaration  shows 
that  the  superintendent  In  charge  of  the  work 
had  directed  the  plaintiff  and  several  other 
fellow  servants  of  his  to  raise  the  top  end  of 
the  pole  In  order  that  a  carriage  on  two 
wheels,  called  a  "dinkey,"  could  be  placed  un- 
der said  pole  for  the  purpose  of  moving  It  to 
the  hole  where  it  was  to  be  erected.  After 
the  pole  had  been  raised,  said  dinkey  was 
wheeled  under  the  same,  by  direction  of  the 
superintendent  but,  before  it  had  reached  the 
place  where  It  was  intended  it  should  receive 
said  pole,— that  la,  before  It  came  In  contact 
with  the  pole  so  as  to  support  the  same,— the 
superintendent  gave  the  order  to  "let  go"; 
whereupon  the  plaintiff,  supposing  that  the 
dinkey  was  so  placed  as  to  Instantly .  receive 
the  weight  of  said  pole,  he  not  being  In.  a 
position  where  he  could  see  the  dinkey,  obey- 
ed the  order,  and,  by  reason  of  the  fact  that 
the  pole  was  some  distance  above  the  dinkey 
when  said  order  was  given,  it  fell,  striking 
the  plaintiff,  and  seriously  Injuring  him. 

In  support  of  the' declaration  it  la  contended 
that  the  act  of  the  superintendent  In  ordering 
the  plaintiff  and  his  fellow  servants  to  let  go 
their  hold  on  the  pole  was,  In  law,  the  act  of 
the  defendant  corporation,  and,  being  a  neg- 
ligent act  gives  the  plaintiff  a  right  of  action. 
This  contention  Is  not  tenable.  In  directing 
the  plaintiff  and  his  fellow  servants  to  let  go 
their  hold  on  the  pole,  the  superintendent  was 
not  performing  on  behalf  of  the  defendant 
corporation  any  duty  Imposed  by  law  upon  It; 
that  Is,  It  was  not  an  act  which  legally  de- 
volved upon  the  defendant  to  perform.  The 
order  to  let  go  might  as  well  have  been  given 
by  any  other  employe  as  by  the  superintend- 
ent It  was  a  mere  incident  In  connection 
with  the  raising  of  the  pole.  And  as  It  Is 
the  character  of  the  act  and  not  the  rank  of 
the  person  performing  It  which  is  the  test  by 
which  to  determine  whether,  in  the  perform- 
ance thereof,  the  person  acting  is  the  repre- 
sentative of  the  master  (Hanna  v.  Granger, 
18  R.  I.  512,  28  AtL  659;  Larich  v.  Moles,  18 
B.  I.  513,  28  Ati.  661;  Moody  v.  Manufactur- 
ing Co.,  159  Mass.  70,  34  N.  E.  185),  It  Is 
clear  that  In  the  giving  of  said  order  the 
superintendent  was  acting  as  a  fellow  servant 
The  recent  case  of  Donnelly  v.  Bridge  Go,, 
117  Cal.  417,  48  Pac.  558,  Is  singularly  perti- 
nent. There  the  plaintiff  was  Injured  while 
engaged  In  the  work  of  pile  driving.  A  pile 
tad  been  driven  too  deep,  and  the  plaintiff, 
with  other  men,  was  sent  by  the  superintendent 
to  lay  a  foundation  for  a  jack  screw  to  raise 
the  pile.  This  required  the  plaintiff  to  work 
under  the  pile  driver.  He  was  engaged  In  car- 
rying and  arranging  blocks  upon  which  to 
place  the  jack.  The  blocks  were  supplied 
from  a  place  10  or  12  feet  above,  from  which 
height  they  were  thrown  down  to  the  work- 
men below,  the  superintendent  directing  the 
work.  While  the  plaintiff  was  stooping  down 
to  pick  up  a  block,  he  was  struck  by  one 
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thrown  from  above.-  The  man  above  Inquired 
before  he  threw  the  block  If  all  was  clear 
below,  and  was  answered  In  the  affirmative 
by  the  superintendent  and  others,  and  the 
block  was  thrown.  The  superintendent,  when 
he  gave  his  answer,  was  standing  within  a 
few  feet  of  the  plaintiff,  and  there  was  noth- 
ing to  obstruct  his  view  of  him.  It  appeared 
mat  the  superintendent  noticed  the  plaintiff 
the  Instant  after  be  had  given  the  order,  and 
called  to  the  workmen  above  to  bold,  tant  It 
was  too  late,  as  the  block  was  already  falling. 
The  court  below  held  that  the  Injury  resulted 
from  the  negligent  performance  of  an  act 
which  It  was  no  part  of  the  duty  of  the  de- 
fendant to  perform,  and  hence  that  as  to  that 
act  the  superintendent  was  not  the  repre- 
sentative of  the  master,  and  reversed  the 
judgment  of  the  court  below,  which  was  In 
favor  of  the  plaintiff.  We  think  It  Is  clear,  both 
from  our  own  decisions  and  from  the  weight 
of  authority  generally,  that  the  declaration 
does  not  state  any  cause  of  action.  Demur- 
rer sustained,  and  case  remitted  to  the  com- 
mon pleas  division,  with  direction  to  enter 
judgment  for  the  defendant  for  costs. 


(68  N.  H.  360   . 

POLLARD  v.  POLLARD. 

(Supreme  Court  of  New  Hampshire.     Sullivan. 

July  26,  1886.) 

Equitable'  Asstosmbnts— Attachment  —  Claims 
it  Tbtud  Prrsons.  ■ 

1.  A  school  district  owed  defendant  and  R. 
on  a  building  contract.  Defendant  executed 
an  order  addressed  to  B.  personally,  who  was 
one  of  three  building  committeemen,  and  who, 
with  R.'s  oral  consent,  accepted  the  order,  sign- 
lag  the  acceptance  B.,  "Committee."  Held,  that 
the  order  was  an  equitable  assignment. 

2.  An  order  equitably  assigning  a  claim  due 
defendant  is  valid  against  an  attachment, 
though  defendant's  debtor  was  served  with  the 
writ  before  he  had  notice  of  the  assignment  or 
had  accepted  the  order. 

Exceptions  from  Sullivan  county  court 
Attachment' by  Kimball  Pollard  against  Ro- 
lon  D.  Pollard,  the  Lempster  School  District, 
trustee,  and  Mabel  L.  Nichols,  claimant  The 
trustee  was'  discharged,  and  plaintiff  brings 
exceptions.    Overruled. 

In  1894  the  defendant  and  Raymond  M.  Pol- 
lard jointly  contracted  to  erect  a  school  house 
for'  the  Lempster1  school  district,  agreeing  be- 
tween themselves'  to  share  the  profits  and 
losses  of  the  contract  equally.  The  district 
acted  by  Its  building  committee,  consisting 
of  three  persons,  of  whom  Arthur  L',  Ben  way 
was  one.  May  3,  1894,  the  defendant  gave 
the  claimant  an  order  as  follows:  "Lemps- 
ter, May  8d,  1894.  Mr.  Arthur  L.  Benway: 
?leaae,  pay  Mrs.  Mabel  L.  Nichols  eighty-two 
dollars,  and  charge  the  same  to, my  account 
it  being  for  forty-one  weeks'  board."  An, ac- 
ceptance was  Indorsed  upon  the  order  in  these 
words:  "May  3d,  1894.  I  hereby  accept  the' 
within  order.  A.  L.  Benway,  Committee." 
Raymond  was  present  when  the. acceptance 
was  made,  and  orally  consented  to  the  same. 


The  order  being  regarded  as  an  equitable  as- 
signment the  trustee  was  discharged,  sub- 
ject to  the  plaintiff's  exception. 

George  B.  Brown,  for  plaintiff.  Hosea  W. 
Pafker,  for  claimant 

CHASE,  J.  The  order  was,  In  effect  an 
equitable  assignment  by  Rolon  D.  and  Ray- 
mond M.  Pollard  to  the  claimant  of  a  part 
of  their  claim  against  the  Lempster  school  dis- 
trict. Conway  v.  Cutting,  81  N.  H.  407;  Gar- 
land v.  Harrington,  Id.  409.  Although  it  Is 
addressed  to  Benway  personally,  and  is  signed 
by  Rolon  only,  and  directs  the  charging  of 
the  sum  mentioned  to  his  account  the  circum- 
stances show  that  all  parties  understood  It  re- 
ferred to  the  money  that  would  become  due 
to  the  Pollards  jointly  from  the  district  upon 
the  completion  of  their  contract.  Benway  was 
one  of  the  three  members  of  the  district's 
building  committee,  and  It  appears  from  the 
form  of  his  acceptance  of  the  order  that  he 
acted  in  that  capacity.  So  far  as  appears,  he 
was  not  personally  indebted  to  the  Pollards, 
or  either  of  them.  Raymond's  oral  consent  to 
the  order  was  a  valid  transfer  of  his  Interest 
in  the  subject  of  the  assignment  Thompson 
v.  Emery,  27  N.  H.  269;  Brewer  v.  Franklin 
Mills,  42  N.  H.  292;  Jordan  v.  Glllen,  44  N. 
H.  424,  427;  Pierce  v.  Insurance  Co.,  60  N. 
H.  297;  Gage  v.  Dow,  69  N.  H  883;  Brown 
v.  Mansur,  64  N.  H.  39,  6  Atl.  768.  The  ques- 
tion whether  Benway  was  authorized  to  bind 
the  district  by  an  acceptance  need  not  be  con- 
sidered,' for  an  acceptance  is  not  required  to 
make  the  order  operate  as  an  equitable  as- 
signment. Garland  v.  Harrington,  supra! 
The  assignment  was  good  as  against  the  plain- 
tiff, even  If  the  district  did  not  have  sufficient 
notice  of  it  before  the  plaintiff's  writ  was 
served.  Such  assignments  are  upheld  In  law, 
as  well  as  In  equity,  against  subsequent  at- 
tachments. Gerrlsh  v.  Clough,  36  N.  H.  519, 
624; '.  Chapman  v.  Haley,  43  N.  H.  300,  306; 
Brown  v.  Mansur,  supra.  Exception  overruled. 

,    SMITH,  J.;  did  not  sit   The  others  con- 
curred. 


"         <■  Vt.  H.  J70) 
FOWLER  v.  OWBft 

(Supreme  Court  of  New  Hampshire.     Rocking- 
ham.    July  26,  1896.) 

TRESPASS  QCARK  CWOSDM— TlTLB— DAMAGES— Evl- 

bbnck— Joist  Tob*  Feasors— Relbabb. 

1.  In  trespass '  q.  c.  f.,  plaintiff  may  recover, 
as  part  of  the  damages,  the  cost*  necessarily  in- 
curred in  a. former,  suit  in  equity  to  gain  posses- 
sion of  the  land,  which  plaintiff  waa  compelled 
to  bring  in  consequence  of  defendant's  acts. 

%  In  trespass  for  damages  to  realty,  it  Is  com- 
petent to  show  that  defendant  had  defended  an 
action  of. trespass  by  plaintiff  against  pne  who 
claimed  to  be  defendant's  tenant  on  such  land, 
and  acted  under  his  authority. 

8.  An  unsatisfied  judgment  against-  one  of 
two  joint  trespassers  Is  no  bar  to-  an  action 
against  the  othe  . 

4.  One  may  maintain  trespass  q.  c.  f.  against 
another  who  shows  no  better  right  even  though 
title  be- in -a  third  person.  •    > 
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Exceptions  from  Rockingham  county  court. 

Trespass  quare  clausum  freglt  by  Richard 
Fowler  against  Reese  Owen  for  the  recovery  of 
damages  for  acts  done  January  1,  1887,  and 
on  divers  days  between  that  day  and  the  date 
of  the  writ,  March  19,  1892,  and  of  the  ex- 
penses Incurred  in  regaining  possession  of  the 
land  from  the  defendant  and  his  tenants  and 
servants.  Verdict  for  the  plaintiff.  Subject  to 
the  defendant's  exception,  evidence  was  re- 
ceived tending  to  show  the  following  facts: 
In  1890  the  plaintiff  recovered  judgment  in  an 
action  of  trespass  against  Asa  Beckman  for 
building  a  house  upon  the  premises.  Owen, 
claiming  to  own  the  premises,  and  that  Beck- 
man  was  his  tenant,  defended  the  action.  The 
question  of  title  was  the  only  one  tried.  The 
judgment  has  not. been  satisfied.  Owen  and 
Beckman  retaining  possession  notwithstanding 
the  judgment,  the  plaintiff  filed  a  bill  in  equity 
against  them,  praying  for  an  injunction  to  re- 
strain them  from  committing  further  trespass- 
es, and  to  compel  them  to  leave  the  premises. 
The  bill  was  taken  pro  confesso,  and  a  decree 
made  enjoining  the  defendants  to  leave  the 
land  forthwith,  and  desist  from  committing  fur- 
ther trespasses  upon  it  and  ordering  that  a 
writ  of  possession  be  Issued  against  them. 
.Copies  of  the  decree  were  given  to  them,  and 
a  w,rlt  of  possession  Issued,  by  virtue  of  which 
an  attempt  was  made  to  put  the  plaintiff  in 
possession,  but  without  success.  In  a  subse- 
quent proceeding  against  Owen,  Beckman,  and 
another  for  violating  the  Injunction,  it .  was 
found  that  they  were  guilty  of  contempt  As  a 
result  of  all  these  proceedings,  the  plaintiff  got 
possession  of  the  premises  in  1891.  See  G6  N. 
H.  424,  30  Atl.  1117.  It  was  ruled,  subject 
to  the  defendant's  exception,  that  the  plaintiff 
was  entitled  to  recover  the  expenses  neces- 
sarily incurred  and  actually  paid  by  him  in 
the  equity  suit,  and  the  proceeding  for  violat- 
ing the  injunction.  The  defendant  offered  to 
show  that  In  1742  the  title  to  the  premises  was 
in  the  province  of  New  Hampshire,  and  that  it 
has  ever  since  been  in  the  province  and  the 
state.  The  evidence  was  excluded,  subject  to 
the  defendant's  exception.  Judgment  on  the 
verdict. 

Samuel  H.  Goodale  and  John  S.  H.  Frink,  tor 
plaintiff.    Samuel  W.  .Emery,  for  defendant. 

CHASE,  J.  At  common  law,  after  a  party 
obtains  judgment  In  ejectment  he  may -main- 
tain trespass  for  mesne  profits,  and  recover,  as 
a  part  of  the  damages,  the  costs  necessarily  in- 
curred in  the  action  of  ejectment  1  Chit.  Fl. 
192,  196;  2  Chit  PL  870;  Aslln  v.  Parkin,  2 
Burrows,  665;  Nowell  v.  Roake,  7  Barn.  &  C. 
404;  Symonds  v.  Page,  1  Cromp.  &  J.  30; 
Baron  v.  AbeeL  3  Johns.  481.  In  Nowell  v. 
Roake  a  judgment  recovered  by  the  defendant 
in  ejectment  was  reversed  upon  a  writ  of  er- 
ror,.and  it  was  held  that  the  costs  in  the  writ 
of  error,  taxed  as  between  attorney  and  client 
were  recoverable  as  a  part  of  the  damages  in 
the  action  for  mesne  profits.  Lord  Tenterden, 
C.  J.,  said,  "The  expenses  incurred  In  the  court 


of  error  were  part  of  the  damages  sustained  by 
the  plaintiff  by  reason  of  his  having  been 
wrongfully  kept  out  of  possession  by  the  act 
of  the  defendant"  The  right  to  recover  the 
expenses  of  the  former  action  depends  upon 
the  necessity  for  the  action,  and  not  upon  Its 
particular  form.  It  is  immaterial  that  the 
plaintiff's  preliminary  proceedings  were  in 
equity,  instead  of  law.  The  necessary  conse- 
quence of  the  defendant's  acts  was  to  compel 
the  plaintiff  to  resort  to  an  equitable  or  legal 
action  In  order  to  obtain  his  rights.  It  is  sug- 
gested that  there  may  be  cases  In  which  the 
costs  of  the  previous  proceedings  were  in  part, 
at  least,  unnecessarily  incurred,  and  due  to  the 
plaintiffs  folly,  and  which  require  such  a  bal- 
ancing and  adjustment  of  the  consequences  of 
wrong  as  can  be  done  only  in  equity,  and  hence 
that  the  plaintiff's  remedy  is  by  bill  In  equity, 
Instead  of  this  action.  Under  the  practice  in 
this  state,  time  spent  in  the  consideration  of 
the  form  of  remedy  is  wasted.  Peastee  v. 
Dudley,  63  N.  H.  220;  Gage  v.  Gage,  66  N.  H. 
282,  296,  29  AU.  543.  The  plaintiff  may  at 
any  time  file  a  bill  In  equity  as  an  amendment. 

The  evidence  that  Owen  defended  the  plain- 
tiff's action  against  Beckman  was  competent. 
Whatever  Beckman  did  by  the  procurement  of 
Owen,  or  under  his  authority,  was  Owen's  act. 
as  well  as  Beckman's.  For  such  acts  they 
were  jointly  and  severally  liable.  The  plain- 
tiff was  at  liberty  to  sue  either  of  them  sep- 
arately. The  unsatisfied  judgment  against 
Beckman  is  no  bar  to  the  plaintiff's  right  to 
recover  in  this  action.  Snow  v.  Chandler,  10 
N.  H.  92. 

The  testimony  offered  by  the  defendant  that 
since  1742  the  title  to  the  land  was  in  the 
state,  and  not  in  the  plaintiff,  was  properly  ex- 
cluded. The  defendant  made  no  claim  to  a 
right  of  possession  under  the  state.  The  plain- 
tiff's possession  was  sufficient  to  enable  him 
to  maintain  the  action  against  one  showing  no 
better  right,  even  If  the  state  had  the  title. 
Bailey  v.  March,  2  N.  H.  522;  Id.,  3  N.  H. 
274;  Locke  v.  Whitney,  63  N.  H  597,  8  Atl. 
920;  Oolbath  v.  Anderson,  63  N.  H.  617;  Sweet- 
land  v.  Stetson,  115  Mass.  49;  Nickerson  v. 
Tbacber,  146  Mass.  609,  16  N.  E.  581;  Jack. 
Real  Act  157;  1  Chit  PL  176.  An  intruder 
upon  the  crown  may  maintain  trespass  against 
a  stranger.  Harper  v.  Charles  worth,  4  Barn. 
&  C.  574.  Upon  the  plaintiff's  filing  a  bill  in 
equity,  there  will  be  judgment  upon  the  ver- 
dict. 

CLARE  and  CARPENTER,  JJn  did  not  sit. 
The  others  concurred. 


(«T  N.  H.  -CO) 

MEREDITH  MECHANIC  ASS'N  ▼.  AMER- 
ICAN TWIST-DRILL- CO. 
(Supreme  Court  of  New  Hampshire.     Belknap. 
July  28, 1893.)   ' 

Kits  Judicata— Action  job  Rbst— Covenant  to 
Repair.  ■    '•' 

1.  A  judgment  rendered  for  defendant  in  a 
former  suit  under  a  lease  for.  rent;  upon  the 
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ground  that  the  form  of  action  was  miscon- 
ceived, is  no  bar  to  an  action  in  assumpsit  for 
use  and  occupation  for  the  same  period. 

2.  The  breach  of  a  covenant  to  repair  is  not 
a  defense  to  the  payment  of  rent,  but  only  en- 
ables defendant  to  set  up  a  claim  for  damages 
for  breach  of  the  covenant,  either  by  way  of 
recoupment  or  cross  action. 

Assumpsit  by  the  Meredith  Mechanic  As- 
sociation against  the  American  Twist-Drill 
Company  for  the  use  and  occupation  of  a 
mill  from  July  1,  1887,  to  July  1,  1888,  and 
from  July  1, 1889,  to  July  1,  1890.  Writ  dat- 
ed September  2,  1891.  Plea,  general  issue, 
■with  a  brief  statement  of  defense,  in  sub- 
stance as  follows:  (1)  The  use  and  occupa- 
tion for  which  the  plaintiff  seeks  to  recover 
were  under  a  written  and  sealed  lease,  and 
an  action  of  assumpsit  cannot  be  maintain- 
ed therefor.  (2)  The  plaintiff  heretofore 
brought  an  action  of  debt  against  the  de- 
fendant, to  recover  the  rent  for  the  first 
year  mentioned  in  the  plaintiff's  present  dec- 
laration, due  by  the  terms  of  a  lease  under 
which  the  defendant  occupied.  In  that  suit 
tbe  defendant  pleaded  it  did  not  owe  the 
sum  demanded,  or  any  part  thereof,  and  filed 
a  brief  statement  that  the  plaintiff  had  evict- 
ed it  from  a  certain  portion  of  the  premises; 
and  upon  a  trial  of  the  case  the  Jury  found 
as  a  fact  that  such  eviction  had  occurred, 
and  returned  a  verdict  for  tbe  defendant 
After  the  verdict  the  plaintiff  moved  for 
leave  to  amend  its  declaration  by  adding  a 
count  In  assumpsit,  which  was  refused,  and 
judgment  ordered  on  the  verdict  The  de- 
fendant says  that  Judgment  is  a  bar  to  tbe 
maintenance  of  this  action  for  the  period 
from  July  1,  1887,  to  July  1,  1888.  (3)  This 
eviction,  continued  during  the  term  mention- 
ed in  the  declaration,  Justified  the  defendant 
In  abandoning  the  premises;  and  It  did  so 
abandon  all  that  it  was  able,  and  received 
no  beneficial  use  from  any  part  (4)  The 
plaintiff,  by  its  breach  of  the  covenant  to  re- 
pair contained  in  the  lease,  Justified  the  de- 
fendant In  abandoning  the  premises;  and  it 
did  so  abandon  all  that  it  was  able,  and  re- 
ceive no  beneficial  use  from  any  part  The 
plaintiff  moved  to  reject  the  brief  state- 
ment and  offered  to  show  that  tbe  defend- 
ant bad  a  beneficial  use  of  the  property  de- 
scribed in  the  writ  during  each  of  the  years 
named  therein.    Case  discharged. 

Mr.  Wilson  and  Bingham  &  Bingham,  for 
plaintiff.  E.  A.  &  C.  B.  Hibbard,  for  defend- 
ant 

WALLACE,  J.  It  was  settled  by  a  former 
decision  in  a  case  between  these  same  par- 
ties that  the  plaintiff  can,  under  the  quan- 
tum meruit  counts  In  assumpsit  recover  for 
any  beneficial  use  the  defendant  bad  of  tbe 
premises  in  question,  on  the  principle  laid 
down  in  Britton  v.  Turner,  6  N.  H.  481,  not- 
withstanding the  defendant  was  holding  un- 
der a  written  lease  under  seal.  Meredith 
Mechanic  Ass'n  v.  American  Twist-Drill  Co., 


66  N.  H.  539,  30  Afl.  1119.  The  plaintiff  can 
recover  under  the  quantum  meruit  counts  in 
assumpsit  for  tbe  use  and  occupation  of 
the  premises  from  July  1,  1887,  to  July  1, 
1888,  notwithstanding  it  has  already  brought 
one  suit  in  debt  for  rent  on  a  written  lease 
under  seal,  covering  the  same  period,  and 
a  Judgment  was  rendered  against  it  upon  the 
ground  that  the  form  of  action  was  miscon- 
ceived. The  issue  in  this  case  is  not  the 
same  as  in  the  former  case,  although  both 
suits  may  have  reference  to  the  same  sub- 
ject-matter. The  issue  in  the  former  suit 
was,  did  the  plaintiff  evict  the  defendant? 
The  issue  in  this  suit  is,  did  the  defendant 
have  any  beneficial  use  of  the  premises? 
And  the  Judgment  in  tbe  former  suit  not 
being  on  the  merits  of  this,  is  not  a  bar. 
King  v.  Chase,  15  N.  H.  9;  Gage  v.  Holmes, 
12  Gray,  428.  The  denial  of  the  motion  to 
change  the  form  of  action  after  the  verdict 
in  the  former  suit  on  the  ground  that  at 
that  late  date,  justice  did  not  require  tbe 
amendment,  has  no  bearing  on  the  question 
whether  the  former  judgment  for  the  de- 
fendant, not  on  tbe  merits,  but  on  the  defect 
in  the  form  of  action,  Is  a  bar  to  this  action. 
The  defendant's  ground  of  defense,  that 
by  reason  of  the  plaintiff's  breach  of  his  cov- 
enant to  repair,  it  is  excused  from  paying 
rent  1b  not  well  taken.  Tbe  breach  of  the 
covenant  to  repair  is  not  a  defense  to  tbe 
payment  of  rent.  It  enables  the  defendant 
to  set  up  a  claim  for  damages  for  breach  of 
the  covenant  either  by  way  of  recoupment 
or  by  way  of  cross  action,  as  it  may  elect 
Tayl.  Landl.  &  Ten.  331.  The  plaintiff  has 
the  right  to  go  to  trial  on  the.  question  wheth- 
er tbe  defendant  bad  any  beneficial  use  of 
the  premises  during  the  time  specified  in  the 
declaration,  in  excess  of  the  damage  result- 
ing from  the  breach  of  the  covenants  of  the 
lease.    Case  discharged.    ■ 

BLODGETT,  J,  did  not  art    The  others 
concurred. 


«T  N.  H.  Ml) 
HERVEY  et  al.  v.  DIMOND. 

(Supreme  Court  of  New  -Hampshire.     Merri- 
mack.    March  17,  1893.) 

Conditional  Balks— Forfeiture  —  Attachable 
Interest— Rights  or  Creditor. 

1.  A  light  to  a  forfeiture  by  failure  to  make 
monthly  payments  on  a  lease  contract  when 
due  is  waived  by  a  subsequent  acceptance  of 
them. 

2.  Where  goods  are  delivered  under  a  con- 
tract called  a  "lease,"  providing  that  the  lessors 
shall  remain  absolute  owners  of  the  goods  until 
the  lessee  has  paid  the  full  amount  due,  in 
monthly  installments,  the  lessee  has  an  assign- 
able interest  to  the  extent  of  the  installments 
paid,  which  may  be  attached. 

3.  A  creditor  who  attaches  goods  in  which 
his  debtor  has  the  interest  of  a  special  owner, 
by  reason  of  partial  payments  thereon  under  a 
lease  contact,  can  hold  the  goods  as  against 
the  general  owner,  if  he  seasonably  tenders 
him  so  much  of  the  price  as  may  be  due. 
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Replevin  by  William  H.  Hervey  *  0<x 
against  G.  H.  Dlmond.  Fact*  agreed.  Case 
discharged.  .;, 

February  5,  lS&i,  the  plaintiffs  delivered 
from  their  place  of  business,  hi  Boston,  to  one 
Fred  D.  Story,  at  Penacook,  a  lot  of  household 
furniture,  under  a  contract  In  writing,  In 
which  It  was  stipulated  that  he  had  hired  and 
received  the1  same  of  the  plaintiffs,  and  would 
pay  them,  for  the  rent  and  use  thereof,  die 
sum  of  $5  per  month,  until  the  price,  $77.88, 
should  be  paid;  that  Hie  plaintiffs  were  to  re- 
main absolute  owners  of  the  property  until  Hie 
full  price  should  be  paid,  when  they  were  to 
"release  their  claim  and  right  In  the  goods 
above  leased"  to  Story.  The  contract  further 
provided  that  If  Story  should  fall  to  pay  the 
rent  as  stipulated,  or  should  remove  the  goods 
from  Penacook,  or  sell  or  underlet  them,  or 
duffer  them  to'  be  attached,  he  would  thereby 
forfeit  all  rignt  to  the  goods,  axid  to  the  far- 
ther use  of  tbem,  and  to  all  moneys  paid,  and 
that  the  plaintiffs  might  enter  the  premises  of 
Story,  and  remove  the  same.  August  14, 
1891,  Story  paid,  and  the  plalntlffB  accepted,1  a 
monthly  Installment,  making  the  whole  amount 
paid  by  him  under  the  contract  $80.  On  that 
day,  the  defendant,  as  deputy  sheriff,  attached 
the  goods,  as  the  property  of  Story,  to  the 
freight  station' at  Penacook,  awaiting  ship- 
ment to  Boston,  on  a  writ  in  favor  of  one  Whit- 
aker.  In  answer  to  a  letter  from  the  defend-1 
ant  Inquiring  the  amount  due  them  upon  the 
contract,  the  plaintiffs  replied,  August  18th, 
that  the  balance  due  was  $47.38;  that  they 
had  given  Story  permission  to  move  the  goods 
to  East  Boston;  and  concluded,  "So,  we  do  not 
presume  that  you  would  care  to  detain  the 
goods  knowing  tliey  were  leased  property."  A 
demand  made  September  8th  for  the  goods  was 
refused.  On  that  day,  Whltaker,  the  attach- 
ing creditor,  tendered  them  $47.88, '  which  was 
refused.  Later,  the  same  day,  the  defendant 
demanded  In  writing,  of  the  plaintiffs,  an  ac- 
count, under  oath,  of  tile  sum  due  them  by 
virtue  of  any  contract  with  Story.  .The  plain- 
tiffs never  made  any  reply  to  the  demand. 
September  12,  1881,  they  replevied  the  goods, 
and  took  them  to  Boston. 

Streeter,  Walker  &  Chase,  for  plaintiffs.  Al- 
bln  &  Martin,  for  defendant. 

SMITH,  3.  The  contract  (called  a  "lease") 
does  not,  in  legal  effect,  differ  materially  from 
a  conditional  sale.  Although,  by  the  contract, 
it  was  stipulated  that  the  plaintiffs  should  re- 
main absolute  owners  of  the  goods  until  the1 
full  price,  should  be  paid,  It  does  sot  follow. 
that.  Story  had  no  interest  in  the  property. 
He  had  the  right  to  pay  the  balance  due,  and 
become  tne  owner  of  the  property.  While  the 
plaintiffs  remained  the  general  owners  until 
the  full  price  should  be  paid.  Story's  Interest 
was  that  of  a  special  owner,  which  the  law 
recognizes  and  protects.  It  was  an  assign- 
able and  attachable  interest,  his  assignee  or  at- 
taching creditor  acquiring  the  same  rights  as 


he  had.  If  Story  tailed  to  make  the  monthly 
payments  according  to  the  contract,  and  the 
plaintiffs  might  for  that  reason  have  asserted 
a  forfeiture,  they  walred  the  default 'by  ac- 
cepting an  Installment  August  14th. 

Although  the  attachment  was  nominally  of 
the  property,  yet  it  plainly  appears  that  Whlt- 
aker did  not  intend  to  attach  in  disregard  of 
the  plaintiffs'  rights,  and  he  fully  recognized 
them  by  tendering  the  amount  due.  If  neces- 
sary, the  officer's  return  can  be  amended  to 
conform  to  the  fact  By.  the -tender  of  tbe 
amount  due  the  plaintiffs,  their  title  to  the 
goods  became  vested  In  Story,  subject  to  Whit 
aker's  attachment  As  Whlttaker  seasonably 
tendered  the  amount  of  their  claim,  the  defend- 
ant Is  entitled. to  Judgment  for  the,  vatae  of  the 
property,  and  far  his  costs.  A  few  of  the  au- 
thorities in  suppprt  of  these  views  are  Sargent 
v.  Gile,  8  N.  H.  325;  Porter  v.  PettenglU,  12 
N.  H.  .299;  Bailey  v.  Colby,  .34  N.  H.  29;  Mc- 
Farland  v.  Farmer,  42  N.  ^L  38S;  Partridge 
v.  Phjlbrlck,  CO  N.  H.  568. 

There  is  a  clause  In  the  contract  that  Sfto'ry, 
by  suffering  the  property,  to  be,  attached,  would 
forfeit  all  right  to  and  use  of  the  goods-  It 
does  not  appear  that  Story  procured  or  advised 
the  attachment  to  be  made.  Whether  he,  can 
be  said  to  have  "suffered"  the  attachment  to 
be  made,  when  It  was  not  made  by  his  pro- 
curement or  with  his  consent  and  when,  so  .far 
as  appears,  he  could  not  prevent  it,  la  a  /ques- 
tion not  made.  The  plaintiffs  have  not  con- 
tended or,  suggested  that  Story's  interest  In  the 
goods  was  terminated  by  the  attachment  Case 
discharged!    AH  concurred. 


ty  N.  B.'w) 

SMITH  v.  SHEEHAN  et  aJL   ,;. 
(Supreme  Court  of  New  Hampshire.    Merri- 
mack.    March  17,  1893.) .    „ 
Wills— Construction— Pbovimo*  fob  Cwldbbn. 
Where  testator  bequeathed  his  residuary 
estate  in  trust  to  be  expended,  so  far  as  neces- 
sary, for  the  support  of  the  wife,  with  remain- 
der over  to  "legal  heirs,"  two  of  the  testator's 
children,  otherwise  omitted  from  the  will,  are 
not  entitled  to  the  portion  coming  to  them,  a»  If 
the  father  Was  Intestate,  under  St  1822,  I  8 
(Laws  fEd.  18301  P.  355).  * 

Bill  by  Leland  A.  Smith,  executor,  against 
William  H.  Sheehan  and  others,  for  the  con- 
struction of  a  will.    Case  discharged. 

The  will,  after  legacies  to  several  of  the  tes- 
tator's children  and  others,  and  making  a  par- 
tial provision 'for  the  widow,  contains  a  'reslS' 
uary  clause  as  follows:  "Fourth.  All  the  rest 
and  residue  of  my  estate  I  give  to  said  Leland 
A.  Smith,  to  tntrt,  to  expend  so  much' thereof 
as  may  be,  in  his  opinion,  necessary  for  the 
support  of  my  said  wife  during  her  life,  and 
whatever  -may  remain  at  her  decease  I  give, 
bequeath,  and  devise  the  same  to  my  legal  heirs 
to  the  same  proportion  as  If  no  will  had  been 
made;  It  being  my  wish  that  said  trustee 
should  use  this  fund  for  the  support  of  my  said 
wife."  The  widow  died  a  few  days  after  the 
testator.    William  H.  and  James,  boob  et  the 
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testator,  are  two  of  the  five  legal  heirs.  They 
are  not  named  or  referred  to  In  the  will,  ex- 
cept as  "legal  heirs"  In  the  clause  quoted,  and 
claim  that  they  are  not  devisees  or  legatees, 
and  that  they  are  entitled  to  the  same  portion 
of  their  father's  estate  as  they  would  be  If  he 
had  died  Intestate.  The  other  defendants  claim 
that  William  and  James  are  referred  to  In  the 
will,  and  are  legatees,  within  the  meaning  of 
the  statute.  The  property  to  be  disposed  of 
under  the  residuary  clause  consists  of  real  es- 
tate and  about  $3,100  In  money  In  the  hands  of 
the  plaintiff. 

John  M.  Mitchell,  for  William  H.  Sheehan 
and  James  Sheehan.  Leach  ft  Stevens,  for 
Thomas  Sheehan,  John  F.  Sheehan,  and  Nora 
Sheehan. 

SMITH,  J.  Section  3  of  the  statute  of  1789 
provided  "that  any  child  or  children,  or  their 
legal  representatives,  In  case  of  their  death, 
not  having  a  legacy  given  him  or  them  In  the 
will  of  their  father  or  mother,  shall  have  a 
portion  of  the  estate  of  the  testator  assigned 
unto  him,  her  or  them,  as  though  such  parent 
had  died  intestate."  Laws  (Ed.  1815)  p.  198. 
In  Merrill  v.  Sanborn,  2  N.  H.  499,  decided  In 
1822,  a  testator,  among  other  descendants,  left 
seven  grandchildren,  the  children  of  a  deceased 
son.  In  his  will  he  mentioned  two  of  his 
grandchildren  and  their  father.  It  was  held 
that  the  presumption  of  law  was  the  othet  five 
grandchildren  were  not  omitted  through  for- 
getfnlnees.  The  court  said:  "It  Is  Incredible; 
that  he  should  have  passed  over  five  out  of 
seven  grandchildren  through  forgetfulness." 
The  case  came  within  the  strict  letter  of  the 
statute,  but  the  decision  went  upon  the  ground 
that  the  omission  was  not  unintentional.  Sec- 
tion 3  of  the  statute  of  1822  provided  "that  if 
there  be  any  child,  or  any  lineal  heir  of  a  child 
In  the  descending  line,  which  has  no  devise  or 
legacy  by  the  will  of  a  deceased  father  or 
mother,  and  which  Is  not  named  or  referred 
to  In  such  a  manner  as  to  show  that  it  was  hot 
out  of  the  mind  of  the  testator  at  the  time  of 
making  the  will,  •  *  *  every  such  child  or 
heir  shall  inherit  and  have  assigned  to  it  the 
same  portion  In  the  estate  of  the  deceased  as  It 
would  be  entitled  to  If  such  deceased  person 
had  died  intestate."  Laws  (Ed.  1830)  p.  355. 
The  provisions  of  Pub.  St.  c.  186,  }  10,  Identi- 
cal with  Rev.  St  c.  156,  8  9,  Gen.  St.  c.  174, 
I  10,  and  Gen.  Laws,  c.  198,  {  10,  are  as  fol- 
lows: "Every  child  born  after  the  decease  of 
the  testator,  and  every  child  or  Issue  of  a  child 
of  the  deceased  not  named  or  referred  to  In  his 
will,  and  who  Is  not  a.  devisee  or  legatee,  shall 
be  entitled  to  the  same  portion  of  the  estate, 
real  and  personal,  as  he  would  be  If  the  de- 
ceased were  Intestate."  In  1854  a  case  arose 
where  a  testator  in  one  clause  of  his  will  gave 
a  legacy  to  a  son,  and  In  another  a  legacy  to  a 
grandson,  child  of  another  son  to  whom  no  leg- 
acy or  devise  was  given,  and  who  was  not 
named  or  referred  to  In  the  will.  It  was  held 
that  the  naming  of  one  person,  however  close- 
ly related  to  another,  without  more,  will  not  be 


deemed  a  reference  to  such  other;  that  the 
naming  of  a  grandson,  and  describing  him  as 
such,  in  a  devise  or  legacy  to  him  as  such,  will 
not  be  deemed,  without  more,  a  reference  to 
bis  father  or  mother,— thus  practically  overrul- 
ing Merrill  v.  Sanborn.  Gage  v.  Gage,  29  N. 
H.  533.  The  court  said  (page  543) :  "The  true 
rule  of  law  is  Just  what  is  laid  down  in  the 
statute,— If  a  child  or  grandchild  Is  not  named 
or  referred  to  in  the  will,  and  is  not  a  dev- 
isee or  legatee,  he  will  take  his  share  as  if 
the  estate  was  Intestate."  And  (page  542): 
"To  be  entitled  to  a  distributive  share,  a  child 
.or  grandchild  must  be  neither  named  nor  re- 
ferred to,  nor  a  legatee  or  devisee."  Were  the 
two  sons  whose  names  are  not  mentioned  In 
the  will  "referred  to,"  and  are  they  devisees 
er  legatees?  Both  questions  must  be  answer- 
ed in  the  affirmative.  There  is  no  reasonable 
doubt  that  by  the  words  "legal  heirs"  the  tes- 
tator had  in  mind  his  five  children.  "Child" 
and  "heir,"  in  common  speech,  often  mean  the 
same  person.  If  he  had  used  instead  the 
words  "my  children,"  or  "my  daughter  and 
sons,"  or  "my  daughter  and  four  sons,"  his 
meaning  would  not  be  open  to  doubt.  His  in- 
tention would  hare  been  as  certain  as  -if  he  had 
Inserted  their  names  in  his  will.  His  words, 
"to  my  legal  heirs  In  the  same  proportion  as  if 
no  win  had  been  made,"  show  that  he  Intend- 
ed his  children.  Having  in  mind  as  his  heirs 
his  children  or  the  descendants  of  deceased 
children,  the  beneficiaries  intended  are  made 
as  certain  as  If  they  had  been  mentioned  by 
name.  That  the  two  contesting  sons  are  two 
of  a  class  of  five  is  not  Important  They  are 
none  the  less  legatees.  It  is  not  questioned 
that  the  five  children  take  each  a  considerable 
property  under  the  residuary  dense;  Though 
.the  entire  residue  might  possibly  be  consumed 
In  the  support  of  their  mother,  it  may  reason- 
ably be  inferred  that  the  testator  understood 
it  would  not  all  be  needed  forthat  purpose,  and 
■the  legacies  to  his  children  would  be  substan- 
tial in  amount.  The  decisions  cited  and  com- 
mented upon  by  counsel  for  the  contestants  are 
cases  where  there  was  a  posthumous  child, 
and  therefore  not  specially  applicable.  Under 
the  facts  existing  in  such  cases,  it  win  gener- 
ally appear  that  a  posthutaous  child  could  not 
hare  been  in  the  mind  of  the  testator.  Case 
discharged. 

BLODGETT,  J,  did  not  sit   The  others  con- 
curred. 

(67  N.  H.  MO) 

..  ,    ..      McMURPHX  v.  ADAMS. 
(Supreme  Court  of  New  Hampshire.     Rocking- 
ham.    July  28,  1893.) 
Mortgage*— Right  to  Attack. 
A  mortgagee  cannot  question  the  validity 
of  a  prior  mortgage  which  is  valid  between  the 
parties  thereto,  and  to  which,  his  mortgage  is 
in  terms  subjected. 

Exceptions  from  Rockingham  county. 
Bill  in  equity  by  Alexander  McMurphy,  the 
holder  of  a  second  mortgage,  to  redeem  from 
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Benjamin  Adams,  administrator,  the  holder  of 
the  first  mortgage,  In  possession.  Facts  found 
by  the  court:  The  defendant's  mortgage  was 
originally  made  to  secure  a  note  for  $347. 
After  its  execution  the  defendant  loaned  the 
mortgagor  $100  more,  surrendered  the  note  for 
$547,  and  took  a  new  note  for  $647.  The  con- 
dition of  the  mortgage  was  changed  to  corre- 
spond with  the  new  note,  and  the  mortgage 
was  then  recorded.  Afterwards  the  plaintiff 
took  his  mortgage,  which  was  made  expressly 
subject  to  the  defendant'8  mortgage  for  the 
security  of  the  note  for  $647.  The  court  ruled 
that,  in  order  to  redeem,  the  plaintiff  must  pay 
the  amount  due  upon  the  $647  note,  and  the 
plaintiff  excepted.    Exceptions  overruled. 

Crawford  &  Plllsbury,  for  plaintiff.  G.  K. 
Bartlett,  for  defendant 

WALLACE,  J.  The  mortgage,  when  the 
last  $100  was  loaned,  was  changed  from  a 
mortgage  securing  the  payment  of  $347  to 
one  securing  the  payment  of  $647,  and  was  re- 
delivered on  the  date  this  change  was  made. 
The  payment  of  this  $100  was  not  a  future 
advancement,  as  both  the  note  and  mortgage 
as  changed  called  for  the  payment  of  $647, 
the  exact  amount  which  the  mortgagee  had 
loaned  the  mortgagor  at  the  time  of  the  re- 
delivery of  the  mortgage.  It  is  urged  against 
this  mortgage  that  it  was  not  acknowledged 
and  recorded  in  accordance  with  sections  4 
and  7,  c.  121,  Gen.  St.  It  was  good  between 
the  original  parties  to  it,  and  against  others 
who  had  notice  of  it  .Montgomery  v.  Dorlon, 
6  N.  H.  230;  Stevens  v.  Morse,  47  N.  H.  632; 
Gooding  v.  Riley,  60  N.  H.  400,  405;  Ban- 
born  v.  Robinson,  54  N.  H.  239;  Moore  v. 
Kidder,  55  N.  H.  488,  496;  Adams  v.  Rice, 
65  N.  H.  186,  18  AtL  652.  The  plaintiff  had 
notice  in  his  deed  of  the  existence  of  the  first 
mortgage  and  its  amount,  and  took  his  mort- 
gage claim  upon  the  express  stipulation  that 
it  was  subject  to  the  first  mortgage,  and  that 
the  first  mortgage  was  given  to  secure  a  note 
of  $647;  and  there  Is  no  reason  why,  in  re- 
deeming, he  should  be  relieved  from  paying 
the  full  amount  due  on  the  $617  note.  Fland- 
ers v.  Jones,  30  N.  H.  154,  161,  163;  True  v. 
Congdon,  44  N.  H.  48,  58.  Exceptions  over- 
ruled. 

CLARES  J.,  did  not  sit.  The  others  con- 
curred. 


(G7  N.  H.  488) 
KIMBALL  CARRIAGE  00.  v.  CITY  OF 

MANCHESTER. 
(Supreme  Court  of  New  Hampshire.     Hills- 
borough.    July  28,  1893.) 
Taxation— Exemption— Manufactures. 

Under  Gen.  Laws,  c  68,  f  10,  which  is 
part  of  an  act  to  encourage  manufacturing, 
towns  may  exempt  from  taxation  any  establish- 
ment for  the  manufacture  of  fabrics  of  wood, 
iron,  etc.,  and  the  capital  nsed  for  operating 
the  same.  Held,  that  a  company  so  exempted, 
whose  business  was  manufacturing  carriages, 


was  subject  to  taxation  on  a  stock  of  car- 
riages which  it  purchased  and  did  not  manu- 
facture. 

Action  by  the  Kimball  Carriage  Company 
to  compel  the  city  of  Manchester  to  abate  its 
taxes.  Facts  found  by  the  court  Dismiss- 
ed.   • 

O.  E.  Branch,  for  plaintiff.  Edwin  F. 
Jones,  for  defendant 

WALLACE,  J.  April  1,  1890,  the  cRy  of 
Manchester  passed  the  following  vote:  "Re- 
solved by  the  mayor,  aldermen,  and  common 
council  of  the  city  of  Manchester,  in  council 
assembled,  as  follows:  Whereas,  the  Kim- 
ball Carriage  Company,  a  corporation  duly 
established  by  law,  with  a  capital  of  $30,000, 
desire  to  locate  their  factory  and  carry  on 
their  business  in  the  city  of  Manchester, 
providing  sufficient  Inducements  are  given 
them  by  the  city  government:  Resolved, 
that  if  the  Kimball  Carriage  Company  will 
locate  and  establish  their  business  in  this 
city,  that  the  factory  and  real  estate  in 
which  the  same  Is  located,  and  the  ma- 
chinery therein  and  other  property  necessary 
in  conducting  said  business,  shall  be  exempt 
from  all  taxation  for  a  period  of  ten  years 
from  April  1,  1890."  Thereupon,  and  in  con- 
sideration of  the  passage  of  the  resolution 
of  exemption,  the  Kimball  Carriage  Com- 
pany, a  corporation  whose  business  is  "man- 
ufacturing, repairing,  and  dealing  in  car- 
riages, sleighs,  harnesses,  robes,  and  stable 
furnishings,"  established,  and  has  since  car- 
ried on,  its  business  In  the  city  of  Manches- 
ter. It  does  a  manufacturing  business  and 
a  commercial  business  in  buying  and  selling 
carriages  and  other  goods  which  it  does  not 
manufacture.  The  city  of  Manchester,  in 
1891,  assessed  a  tax  on  the  stock  of  car- 
riages and  other  goods  which  the  company 
purchased  and  did  not  manufacture.  The 
plaintiff  asks  an  abatement  of  this  tax. 

The  question  Is  whether  the  stock  of  goods 
kept  for  sale  by  the  plaintiff,  which  it  pur- 
chased and  did  not  manufacture,  Is  exempt 
from  taxation  under  the  vote  of  the  city. 
This  raises  the  Inquiry  whether  the  city  has 
the  power  to  exempt  from  taxation  any 
property  not  employed  in  some  kind  of  man- 
ufacturing. The  statute  provides  that 
"towns  may  by  vote  exempt  from  taxation, 
for  a  term  not  exceeding  ten  years,  any  es- 
tablishment therein,  or  proposed  to  be  erect- 
ed or  put  In  operation  therein,  and  the  cap- 
ital used  in  operating  the  same,  for  the  man- 
ufacture of  fabrics  of  cotton,  wool,  wood. 
Iron,  or  any  other  material;  and  such  vote 
shall  be  a  contract  binding  for  the  term 
specified  therein."  Gen.  Laws,  c.  53,  {  10. 
"The  title  of  the  original  act  (Laws  I860,  c. 
2361)  was  'An  act  to  encourage  manufac- 
tures.' The  general  purpose  of  the  law  was 
to  Increase  employments,  means  of  support, 
and  profit,  home  markets,  business,  and 
population,  by  the  extension  of  manufactur- 
ing Industry,  upon  which  the  general  pros- 
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perity  of  the  state  is  so  largely  dependent." 
Opinion  of  Court,  58  N.  H.  623.  The  lan- 
guage of  the  statute  authorizing  the  exemp- 
tion from  taxation  of  "any  establishment," 
and  "the  capital  used  In  operating  the  same, 
for  the  manufacture  of  fabrics  of  cotton, 
wool,  wood,  Iron,  or  any  other  material," 
limits  the  power  of  exemption  from  taxation 
to  establishments  and  capital  used  in  the 
manufacture  of  fabrics  of  some  kind.  This 
construction  gives  full  effect  to  every  word 
of  the  statute,  and  makes  manufacturing 
the  test  of  exemption.  A  statutory  exemp- 
tion from  taxation  is  strictly  construed.  It 
will  never  be  extended  in  scope  or  duration 
beyond  what  the  language  of  the  statute 
clearly  requires.  Factory  v.  McConihe,  7  N. 
H.  309;  Academy  v.  Exeter,  58  N.  H.  306; 
Boody  v.  Watson,  63  N.  H.  320.  It  is  Imma- 
terial whether  the  vote  was  broad  enough  to 
cover  the  plaintiff's  stock  In  trade,  because 
the  city  had  no  power  to  exempt  from  tax- 
ation any  property  not  engaged  In  manu- 
factures.   Petition  dismissed. 

CLARK,  X,  did  not  sit  The  ethers  con- 
curred. 

{68  N.  H.  340) 

BLOOD  et  aJL  ▼.  MANCHESTER  ELECTRIC 

LIGHT  CO.  et  al. 
(Supreme  Court  of  New  Hampshire.    Hills- 
bora    July  26,  1805.) 
Municipal  Corporations— Taxpaters'  Right  to 
8o» — Powers— Contracts — Fraud — 8of- 
ficienct  of  Pleading. 
LA  taxpayer   may   resort  to  equity  to  re^ 
strain  a  municipal  corporation  and  its  officers 
from  appropriating  mosey  raised  by  taxation 
to  unauthorized  uses. 

2.  Council  of  Manchester  may  contract  for 
«treet  lighting  for  a  period  beyond  the  unex- 

fired  terms  of  their  office,  under  Pub.  St  c.  40, 
8,  giving  towns  "power  to  make  any  contracts 
*  •  •  necessary  and  convenient  for  the 
transaction  of  the  public  business,"  and  Pub. 
St  c.  50,  |  1  (Laws  1846,  c  384,  {  14),  giving 
the  city  councils  of  Manchester  authority  to 
exercise  "all  the  powers  vested  by  law  in 
towns." 

3.  General  allegations  of  fraud,  without  speci- 
fying the  facts,  are  insufficient  on  demurrer. 

BUI  by  Aretas  Blood  and  another  against 
the  Manchester  Electric  Light  Company  and 
another  to  set  aside  a  contract  made  May 
23,  1803,  by  the  city  councils  of  the  city  of 
Manchester,  with  the  Manchester  Electric 
Light  Company,  for  lighting  the  streets  of  the 
city  for  a  period  of  10  years,  on  the  ground 
that  the  councils  did  not  have  power  to  make 
a  contract  for  such  a  period,  and  that  the 
-contract  is  void  because  of  fraudulent  conduct 
of  members  of  the  city  councils  and  of  the 
agents  of  the  company  in  making  it.  The 
facts  constituting  the  alleged  fraud  are  not  set 
forth.    The  defendants  demurred.     Sustained. 

David  Cross,  Sulloway  &  Topllff,  and  Burn- 
ham,  Brown  &  Warren,  for  plaintiffs.  James 
F.  Briggs  and  Oliver  B.  Branch,  for  defendant 
Manchester  Electric  Light  Company.  Edwin 
9.  Jones,  for  defendant  city  of  Manchester. 


CHASE,  J.  In  this  state,  taxpayers  have  a 
right  to  resort  to  equity  to  restrain  a  municipal 
corporation  and  Its  officers  from  appropriating 
money  raised  by  taxation  to  illegal  or  unau- 
thorized uses.  Brown  v.  Marsh,  21  N.  H.  81; 
Merrill  y.  Plalnfleld,  45  N.  H  126;  Gates  v. 
Hancock,  Id.  528;  Greenland  v.  Weeks,  49  N. 
H.  472,  480;  Brown  v.  Reding,  50  N.  H  336, 
348;  Brown  v.  Concord,  56  N.  H.  375.  The 
remedy  Is  direct,  convenient,  and  adequate, 
and  falls  within  the  rule  which  entitles  par- 
ties to  the  best  practical  remedy  for  the  redress 
of  their  wrongs.  The  object  of  such  a  suit  Is 
to  enforce  a  trust  lodged  with  a  municipal  cor- 
poration In  behalf  of  its  taxpayers,— a  matter 
that  is  clearly  within  equity  jurisdiction.  2 
Dill.  Mun.  Corp.  §  915.  The  case  is  analo- 
gous to  those  In  which  stockholders  of  a  pri- 
vate corporation  resort  to  equity  to  have  the 
corporation  and  its  officers  restrained  from  do- 
ing unauthorized  acts.  Marsh  v.  Railroad  Co., 
40  N.  H.  548;  Pearson  v.  Railroad  Corp.,  62 
N.  H.  537.  If  there  are  authorities  to  the  con- 
trary elsewhere,  they  are  not  approved.  This 
cause  of  demurrer  is  overruled. 

Another  ground  of  demurrer  Is  that  the  facts 
alleged  in  the  bill  do  not  show  that  the  con- 
tract Is  void  for  want  of  power  In  the  city 
councils  to  make  it  The  particular  question 
submitted  In  this  connection  is  whether  It 
was  within  the  power  of  the  councils  to  make 
a  contract  for  lighting  streets  for  so  long  a 
term  as  10  years.  The  plaintiffs  claim  that 
the  councils  could  not  bind  the  city  beyond  the 
term  of  their  office.  The  powers  of  the  city, 
and  the  authority  of  its  councils  to  act  for 
it,  are  conferred  by  statute.  Section  1,  c.  40, 
Pub.  St.,  provides  that  "every  town  is  a  body 
corporate  and  politic,  and  by  Its  corporate 
name  can  sue  and  be  sued,  prosecute  and  de- 
fend, in  any  court  or  elsewhere."  Section  3 
empowers  a  town  to  purchase  and  hold  real 
and  personal  estate  for  the  public  uses  of  its 
Inhabitants,  and  to  sell  and  convey  the  same, 
and  to  "make  any  contracts  which  may  be 
necessary  and  convenient  for  the  transaction 
of  the  public  business  of  the  town."  The 
lighting  of  public  streets  Is  public  business, 
and  towns  art  expressly  empowered  to  vote 
money  for  that  purpose.  Pub.  St  c.  40,  I  4. 
No  limitation  Is  put  upon  this  power  in  refer- 
ence to  the  lighting  of  streets  that  does  not 
pertain  to  it  in  teference  to  other  subjects.  A 
town  has  as  complete  power  to  contract  for 
lighting  lta  streets  as  for  building  its  high- 
ways or  other  public  works.  The  only  limita- 
tion Is  the  general  one  that  the  contract  shall 
be  "necessary  and  convenient"  for  the  trans- 
action of  the  town's  business.  This  Is  simply 
a  declaration  of  the  common  law,  applicable  to 
all  corporations,  public  as  well  as  private,  con- 
fining their  powers  to  contract  to  those  sub- 
jects which  are  necessary  and  proper  to  en- 
able them  to  fulfill  the  object  of  their  Incor- 
poration. The  city  councils  of  Manchester 
were  authorized  to  exercise  the  powers  of  the 
corporation,  namely,  "all  the  powers  vested  by 
law  In  towns  or  In  the  Inhabitants  thereof." 
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Pub.  St  c.  60,  I  1;  Laws  1816,  c  384,  i  14. 
This  language  excludes  all  ground  for  believ- 
ing that  the  legislature  intended  to  limit  the 
authority  of  the  councils  bo  that  they  could 
not  bind  the  corporation  beyond  the  unexpired 
part  of  their  term  of  office.  The  legislature 
would  not  leave  such  intention  to  be  inferred 
from  language  which  conveys  no  suggestion 
of  the  limitation.  The  necessity  for  continuity 
In  the  operations  of  the  government  is  a  rea- 
son why  there  should  be  no  such  limitation. 
The  agencies  of  the  government  change,  but 
the  government  goes  on  without  interruption. 
The  authority  of  the  city  councils  while  In  of- 
fice being  co-extensive  with  the  powers  of  the 
city  or  its  inhabitants,  the  limitation  in  their 
term  of  office  Is  Immaterial  in  the  decision  of 
the  question  under  consideration.  The  con- 
tract stands  the  same  as  if  it  had  been  made 
by  a  vote  of  the  Inhabitants  acting  under  a 
town  organization. 

It  is  claimed  by  the  plaintiffs  that  a  town 
cannot  bind  itself  by  a  contract  .for  a  term  of 
years,  because  it  would  disable  the  town  from 
performing  .its  legislative  functions  to  their  full 
extent  for  the  time  being.  If  this  were  so,  a 
town's  power  to  contract  would  be  nominal, 
rather  than  real.  It  would  not  answer  the  re- 
quirements of  its  business.  If  a  town  could 
disregard  Its  contracts  at  will,  on  the  ground 
that  it  has  no  power  to  bind  Itself  beyond  the 
moment  employed,  in  making  them,  people 
would  be  reluctant  to  enter  into  contracts 
with  it  A  person  would  not  ordinarily  risk 
als  labor  and  money  in  ventures  so  precarious, 
certainly  not  unless  the  compensation  corre- 
sponded to  the  risk.  .For  example,  if  the  city 
councils  of  Manchester  had  been  atble  to  In- 
duce any  one  to  light  its  streets  for  a  time 
to  be  measured  by  their  will,  and  to  furnish 
the  necessary  apparatus  and  fixtures  for  so 
doing  (which  is  exceedingly'  doubtful),  they 
would  have  been  able  to  do  It  only  upon  pay- 
ment of  a  large  price,  much  larger  than  would 
have  been  necessary  if  the  time  of  the  service 
was  fixed  by  the  agreement  of  the  parties. 
Moreover,  a  service  depending  upon  such  a 
contract  would  be  unreliable,  and  subject  to 
constant  interruptions,  and  would  not  meet 
the  public  needs. 

The  reason  assigned  for  the  disability  al- 
leged is  not  sound.  In  making  contracts,  a 
town  or  city  does  not.  act  In  its  legislative  ca- 
pacity, but  In  what  is  termed,  for  the  sake  of 
distinction,  its  private  capacity.  1  Bill.  Mun. 
Corp.  H  27.  39,  ,  In  this  capacity  It  resemble? 
an  Individual  or  private  corporation;  and  Its 
contracts  nave  the  same  binding  force  upon 
It  that  the  contracts  of  individuals  and  private 
corporations  have  upon  them  (Greenland  v. 
Weeks,  49  N.  H.  472,  480,  et  seq.;  South 
Hampton  v.  Fowler,  52  N.  H.  225,  231;  Small 
v.  Inhabitants  of  Danville,  51  Me.  359,  361), 
and  are  equally  protected  by  the  federal  consti- 
tution from  Impairment  by  subsequent  legis- 
lation on  the  part  of  either  the  state  or  the 
town  (Fletcher  v.  Peck,  6  Craivft,  87;  Gale 
v.  Village  of  Kalamazoo.  23  Mich.  844;  City 


of  Indianapolis  v.  Indianapolis  Gaslight  & 
Coke  Co.,  66  Ind.  396;  City  of  Valparaiso  v. 
Gardner,  97  Ind.  1;  New  Orleans,  M.  &  C.  R.  Co. 
v.  City  of  New  Orleans,  26  La.  Ann.  478,  481; 
Philadelphia  v.  Fox,  64  Pa.  St.  169;  Western 
College  v.  Cleveland,  12  Ohio  St  375,  377;  1 
Din.  Mun.  Corp.  Si  66  et  seq.,  116).  The  city 
councils,  In  exercising  the  powers  of  the  city, 
could  determine  the  kind  of  lights  to  be  used 
for  lighting  the  streets,  their  location,  when 
they  should  be  lighted,  and  all  other  details  of 
the  business.  They  had  power  also  to  deter- 
mine the  length  of  time  a  contract  for  lighting 
should  continue,  in  view  of  the  necessity  and 
convenience  of  the  service  required.  If  they 
In  good  faith  exercised  the  discretion  lodged 
with  them,  their  contract  Is  a  legal  contract, 
and  will  bind  the  city  the  same  as  a  similar 
contract  made  by  the  directors  of  a  private 
corporation  binds  It  Dibble,  v.  Town  of  New 
Haven,  56  Conn.  19b,  14  Atl.  210;  Putnam  V. 
Grand  Rapids,  58  Mich.  416,  419,  25  N.  W. 
330.  If  they  should  make  a  contract  for  a 
term  of  unreasonable  duration,  this  circum- 
stance would  be  evidence  of  want  of  good 
faith  on  their  part  There  is  no  better  reason 
for  claiming  that  they  may  bind  the  city  for 
100  years  if  they  can  bind  it  for  10  years 
than  there  Is  for  claiming  that  they  cannot 
bind  It  for  a  day  If  they  are  Incapable  of  bind- 
ing it  for  a  term  of  years.  Extreme  cases  ei- 
ther way  furnish  little  aid  In  the  argument 
except  to  make  more  prominent,  as  a  test  of 
good  faith,  the  reasonableness  of  the  term 
when  considered  in  view  of  the  necessity  and 
convenience  of  the  undertaking.  This  is  the 
limit  which  the  statute  has  placed  upon  their 
powers.  It  does  not  appear  that  the  councils 
went  outside  these  limits  In  making  the  con- 
tract under  consideration,  and  the  demurrer 
cannot  be  sustained  on  that  ground.  1  DHL 
Mun.  Corp.  !i  311  (note  4),  319,  327.  The  al- 
legations of  fraud,  being  in  general  terms, 
without  specifying  the  facta,  are  Insufficient 
Eastman  v.  Thayer,  60  N.  H.  408,  413.  De- 
murrer sustain*!    All.  concurred. 


(«T  N.  H.  M9) 

BROWN  v.  MERRIMACK  RIVER  SAV. 

BANK. 

(Supreme,  Court  jot  New  Hampshire.    HUlsbore. 

March  16,  1894.) 
Savings    Banks  —  Br- Laws  —  Stolen     Deposit 
Book — Rights  of  Depositor'—  Dutt  of  Bank— 
Negliobhce— Trial— Nonsuit— Questions    for 

'     JCRT—  EvrDENCB — INSTRUCTIONS. 

1.  Where  a  depositor,  on  making  his  first  'de- 
posit in  a  savings  bank,  signed  an  agreement 
to  be  bound  by  the  by-laws  printed  in  the  de- 
posit book  then  given  him,  such  by-laws  govern- 
ed the  rights  of  the  parties,  as  a  material  part 
of  the  contract  of  deposit. 

2.  A  by-law  of  a  savings  bank,  warning  the 
depositor  that  "the  institution  will  not  be  re- 
sponsible for  loss  sustained,  when  the  depositor 
has  not  given  notice  of  his  book  being  lost  or 
stolen,  If  such  book  be  paid  in  whole  or  in  part 
on  presentation,"  did  not  relieve  such  bank 
from  the  duty  of  acting  in  good  faith,  and  with 
reasonable  care,. in  making  payment  on  presen- 
tation of  such  book. 
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3.  In  an  action  against  a  savings  bank  to 
recover  for  money  deposited,  which  had  been 
paid  to  another  than  the  depositor  on  presenta- 
tion of  his  deposit  boot,  which  had  been  stolen, 
a  motion  for  a  nonsuit  was  properly  denied, 
where  there  was  evidence  of  negligence  on  the 
part  of  defendant,  in  not  requiring  such  person 
to  identify  himself,  and  in  not  comparing  his 
signature  with  that  of  such  depositor  on  the 
bank's  books. 

4.  The  only  question  for  determination  in  such 
case  was  whether  defendant  exercised  ordinary 
care  in  so  paying  such  money,  which  was  for 
the  determination  by  the  jury. 

5.  Evidence  that  such  depositor  at  the  time 
of  his  death,  about  2%  months  after  such  mon- 
ey was  drawn,  possessed  but  a  small  amount  of 
money,  was  properly  admitted,  as  tending  to 
negative  defendant's  position  that  such  depos- 
itor, or  some  one  with  whom  he  was  in  collusion 
to  defraud  defendant,  drew  such  money. 

6.  Where  the  issue  involved  was  the  exercise 
of  reasonaole  care  by  defendant,  a  request  to 
instruct  was  erroneous,  which  limited  the  duty 
of  defendant  to  the  exercise  of  ordinary  care  in 
regard  to  the  "facts  and  circumstances  within 
its  knowledge,"  instead  of  to  the  facts  and  cir- 
cumstances which  by  the  use  of  due  care  it 
might  have  known. 

7.  A  request  to  Instruct  was  erroneous,  which 
asked  that  the  degree  of  care  ordinarily  exer- 
cised by  defendant  in  its  business  should  be  the 
standard  whereby  the  liability  of  defendant 
should  be  determined,  instead  of  the  decree  of 
care  exercised  by  persons  of  average  prudence. 

Exceptions  from  HJllsboro  county. 

Assumpsit  by  Albert  O.  Brown,  administra- 
tor of  the  estate  of  Sale  Page,  deceased, 
against  the  Merrimack  Blver  Savings  Bank, 
for  money  deposited  by  plaintiff's  Intestate  in 
the  defendant  bank,  and  dividends  and  inter- 
est There  was  a  verdict  for  plaintiff,  and 
defendant  excepts.    Exceptions  overruled. 

There  was  evidence  tending  to  show:  That 
Sale  Page  •  deposited  in  the  defendant  bank, 
October  8,  1889,.  $200,  and  signed  an  agree- 
ment to  he '  bound  by  the  by-laws  of  the 
bank,  and  received  a  deposit  book,  in  which 
the  rules  and  by-laws  of  the  bank  were 
printed,  in  conspicuous  type,  among  which 
by-laws  was  the  following:  "Guard  against 
Fraud  in  Withdrawing  Deposits.  As  the  of. 
fleers  of  this  institution  may  be  unable  to 
Identify  every  depositor  transacting  business 
at  the  bank,  the  institution  will  not  be  re- 
sponsible for  loss  sustained,  when  the  de- 
positor has  not  given  notice  of  his  book  be* 
tag  lost  or  stolen,  if  such  book  be  -paid  in 
whole  or1  to  part  on  presentation."  That  on 
the  11th  day  of  December,  1890,  he  made  a 
further  deposit  of  $100,  which  was  entered  in 
his  book.  That  the  officers  of  the  bank  had 
no  personal  acquaintance  with  him.  That  it 
was  the  custom  of  the  bank  to  pay  deposits 
to  the  person  presenting,  the  deposit  book 
and  signing  the  receipt  book,  unless  some- 
thing in  the  conduct  or  appearance  of  the 
person,  or  the.  circumstances  attending  the 
withdrawal,  excited  suspicion  concerning  his 
Identity.  That  on  the  11th  day  of  November, 
1891,  some  person  presented  the  deposit  book 
of  Page  to  the  bank,  and  requested  payment 
That  there  was  nothing  in  the  request  man- 
ner, or  appearance  of  the  person  that  excited 
the  suspicion  of  the  .bank  teller  respecting 
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his  identity.  That  the  money  was  paid  to 
him  In  good  faith  by  the  teller,  without  mak- 
ing any  inquiry  concerning  his  identity;  be 
believing  the  person  to  be  Sale  Page,  the 
owner  of  the  deposit  That  the  total  num- 
ber of  depositors  at  that  time  was  6,400,  not 
more  than  5  per  cent  of  whom  were  person- 
ally known  to  the  bankv  officers.  That  in  the 
morning  of  the  second  day  after  the  with- 
drawal, and  immediately  after  Page  discov- 
ered his  loss,  he  went  to  the  bank,  and  made 
inquiry  if  his  deposit  had  been  paid,  and 
complained  that  his  book  had  been  stolen 
from  his  trunk,  where  be  had  kept  It  That 
he  kept  his  book  and  clothing  locked  in  an 
ordinary  trunk  In  his  room,  which  was  lock- 
ed while  he  was  absent  from  it  That  the 
room  was  In  a  lodging  house  having  36  to  45 
lodgers,-  and  open  at  all  hours  of  day  and 
night  And  that  he  was  employed  as  a  fire- 
man, and  worked  nights. 

(1)  At  the  close  of  the  evidence  the  defend- 
ants moved  for  a  nonsuit  which  was  denied, 
and  they  excepted.  - 

(2)  A  witness  testified  that  one  Merryfield 
was  suspected  of  the  theft  and  was  taken 
to  the  police  station,  and  questioned  about 
it  but  was  not  arrested,  and  that  Page  had 
stated  that  Merryfield  had  been  in  his  room. 
The  defendants  offered  to  show  that  Merry- 
field kept  a  disreputable  place  near  where 
Page  roomed.  The  evidence  was  excluded, 
and  the  defendants  excepted. 

(3)  Page  lived  about  two  months  and  a 
half  after  the  alleged  theft  He  was  a  sin- 
gle man,  and  the  evidence  tended  to  show 
that  he  was  industrious  and  economical  In 
his  habits.  The  amount  paid  by  the  de- 
fendants to  the  person  who  presented  the 
book  was  $322.06.  Page  had  deposits  in 
three  other  savings  banks.  There  was  evi- 
dence tending  to  show  that  all  the  bank 
books  were  stolen  at  the  time-  the  one  in 
question  wafe  stolen,  and  that  the  thief  col- 
lected the  amounts  due  upon  two  of  them: 
also,  that  Page  had  no  property  except  those 
deposits  and  his  clothing.  As  bearing  on 
the  question  Whether  Page  himself,  or  some 
one  with  whom  he  was  in  collusion  to  de- 
fraud the  defendants,  received  payment 
from  them  (which  Was  one  ground  of  de- 
fense), the  plaintiff  was  allowed  to  intro- 
duce evidence';  subject  to  the- defendants'  ex- 
ception, tending  to  show  that  Page  possess- 
ed only  $15.10  in  money,  and  some  clothing, 
at  the  time  of  his  decease,  and  also  that  he 
changed.  hlB  room-  and  boarding  place  Boon 
after  the  alleged  theft,  for  room  and  board 
at  somewhat  cheaper  rates.  • 

(4)  The  defendants  requested  the  following 
instructions:  "If  the  bank,  having  no  no- 
tice of  the  loss  of  the  book,  acted  in  good 
faith,  and  with  reasonable  care,  under  all 
the'  facts  and  circumstances  within  its  knowl- 
edge, In  paying  this  deposit' to  the  person 
presenting  the  book,  the  plaintiff  cannot  re- 
cover. Reasonable  care,  in  this  case,  Is  such 
care  as  the  hank  exercised  in  the  transaction 
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of  Its  usual  and  ordinary  business  under 
the  same  or  similar  circumstances.  The 
plaintiff's  intestate,  under  his  contract  with 
the  bank,  was  bound  to  keep  bis  bank  book 
in  close  and  careful  custody.  If  he  failed  to 
do  so,  he  cannot  recover.  The  kind  and  de- 
gree of  care  he  was  bound  to  exercise  are 
measured  by  the  danger  and  liability  of 
loss  to  which  his  book  was  exposed."  These 
instructions  were  not  given,  except  so  far 
as  they  were  embodied  In  those  given.  Aft- 
er stating  to  the  jury  that  the  defendants 
were  bound  by  the  acts  and  admissions,  if 
any,  of  their  teller,  Mr.  Emerson,  and  ex- 
plaining the  legal  effect  of  the  by-law  above 
quoted,  the  following  instructions,  among 
others,  were  given:  "Did  the  bank,  or,  in 
other  words,  did  Mr.  Emerson,  in  paying  the 
money  to  the  man  who  presented  the  book, 
exercise  reasonable  care  (that  is  to  say,  or- 
dinary care)  in  discovering  whether  that 
man  was  Sale  Page?  •  *  *  Ordinary  care 
is  such  care  as  persons  of  average  prudence 
would  exercise  under  the  same  circumstan- 
ces. *  *  *  If  Mr.  Emerson  exercised  that 
degree  of  care,  the  bank  has  fulfilled  its  con- 
tract with  Sale  Page,  and  Is  not  required  to 
pay  the  plaintiff  again.  If  he  did  not  exer- 
cise such  care,  tbe  payment  was  not  good,— 
it  was  not  a  fulfillment  of  the  bank's  con- 
tract with  Mr.  Page,— and  tbe  bank  Is  still 
liable  to  the  plaintiff,  notwithstanding  the 
payment."  There  was  no  exception  to  the 
instructions  given.  The  defendants  moved 
to  set  aside  tbe  verdict  for  errors  covered  by 
tbe  foregoing  exceptions. 

Burnham,  Brown  &  Warren,  for  plaintiff. 
David  Cross  and  Sulloway  &  Topllff,  for  de- 
fendant 

WALLACE,  J.  The  by-law  of  the  bank, 
that  "the  institution  will  not  be  responsible 
for  loss  sustained,  when  the  depositor  has 
not  given  notice  of  his  book  being  lost  or 
stolen,  If  such  book  be  paid  in  whole  or  In 
part  on  presentation,"  was  a  material  part 
of  the  contract  of  deposit  entered  into  by  the 
bank  and  Page  when  he  made  his  first  depos- 
it, and  signed  the  agreement  to  be  bound  by 
tbe  by-laws  which  were  printed  in  the  de- 
posit -book  then  given  him,  and  governs  the 
rights  of  the  parties.  Heath  v.  Bank,  46  N. 
H.  78;  Wall  v.  Institution,  6  Allen,  320.  It, 
however,  did  not  relieve  the  bank  from  tbe 
duty  of  acting  in  good  faith,  and  with  rea- 
sonable care.  Kimball  v.  Norton,  $9  N.  H. 
1;  Wall  v.  Bank,  64  Hun,  249,  19  N.  7.  Supp. 
194;  Wegner  v.  Bank,  76  Wis.  242,  44  N.  W. 
1096;  Allen  v.  Bank,  69  N.  Y.  314.  Tbe  mo- 
tion for  a  nonsuit  was  properly  denied,  be- 
cause there  was  some  evidence  tending  to 
show  negligence  on  tbe  part  of  the  defend- 
ant, In  not  requiring  the  person  who  pre- 
sented the  book  to  identify  himself,  and  in 
not  comparing  bis  signature  with  that .  of 
Page  on  tbe  bank's  books.  The  question  of 
contributory  negligence  is  not  involved.  Tbe 


plaintiff's  loss  of  his  bank  book,  whether 
with  or  without  negligence  on  his  part,  was 
not  the  legal  cause  of  the  injury  complain- 
ed of,  but  only  the  occasion  of  It,  or  merely 
an  antecedent  condition  of  it.  The  only  ques- 
tion is  whether  the  defendant  exercised  or- 
dinary care  in  paying  this  money  in  the  way 
tt  did.  If  it  did,  it  Is  without  fault,  and  is 
not  liable.  If  tt  did  not,  its  negligence  is,  in 
law,  the  sole  cause  of  tbe  plaintiff's  loss. 
Nashua  Iron  &  Steel  Co.  v.  Worcester  &  N. 
B.  Co.,  62  N.  H.  163.  The  question  was  right- 
fully submitted  to  the  determination  of  tbe 
Jury.  Paine  v.  Railway  Co.,  58  N.  H.  611, 
613. 

Tbe  offer  of  the  defendant  to  show  that 
Merryfield,  who  was  suspected  of  the  theft 
of  Page's  book,  kept  a  disreputable  .place 
near  where  Page  roomed,  was  properly  de- 
nied, as  that  evidence  does  not  bear  on  the 
question  at  Issue. 

As  bearing  on  the  claim  of  the  defense  that 
Page  himself,  or  some  one  with  whom  he 
was  in  collusion  to  defraud  the  defendant, 
drew  the  money  from  the  bank,  the  plain- 
tiff was  properly  allowed  to  show  that  Page, 
at  the  time  of  his  death,  about  two  months 
and  a  half  after  the  money  was  drawn,  pos- 
sessed but  a  small  amount  of  money,  as  hav- 
ing some  tendency  to  negative  this  position 
of  the  defendant 

In  regard  to  the  instructions  requested  by 
the  defendant  the  first  request  was  errone- 
ous, because  it  limited  the  duty  of  the  bank 
to  the  exercise  of  ordinary  care  In  regard  to 
the  "facts  and  circumstances  within  its 
knowledge,"  Instead  of  to  tbe  facts  and  cir- 
cumstances which. by  tbe  use  of  due  care 
It  might  have  known;  thus  relieving  it 
from  the  consequences  of  "culpable  ignor- 
ance." Tbe  second  request  was  erroneous, 
because  it  asked  that  the  degree  of  care  or- 
dinarily exercised  by  the  defendant  in  its 
business  should  be  the  standard  -which 
should  determine  the  defendant's  liability. 
Instead  of  the  degree  of  care  which  persons 
of  average  prudence  exercise.  The  instruc- 
tions given  in  regard  to  these  matters  were 
unobjectionable.  The  third  and  fourth  re- 
quests were  properly  refused,  in  view  of  the 
position  already  taken  in  regard  to  contribu- 
tory negligence.    Exceptions  overruled. 


CHASE,  J., 
curred. 


did  not  sit    The  others  con- 


(91  He.  IT) 
INHABITANTS  OP  PALMTBA  V.  NICHOLS 
(Supreme  Judicial  Court  of  Maine.    Nov.  4, 
1897.) 

Contract  op  Indemnity— Construction— Sup- 
port of  Paopbb— Contract  op  Town. 
1.  Held,  that  a  contract  under  seal,  wherein 
the  obligor  agreed  to  release  a  town  from  the 
support  of  a  person  named,  and  to  maintain  such 
person  through  his  natural  life,  and  pay  all  doc- 
tor's bills  and  expenses,  with  the  condition  that 
if  the  obligor  indemnified  the  town  from  all  ex- 
penses, costs,  and  damages  which  might  accrue 


Digitized  by 


Google 


Me.) 


INHABITANTS  OP  PALMYRA  v.  NICHOLS. 


by  reason  of  such  person,  the  contract  should 
be  roid,  and  providing,  also,  that;  if  the  obligor 
failed  to  fulfill  her  obligation,  the  town  should 
have  a  right  of  action  against  her,  is  a  contract 
of  indemnity  merely. 

2.  The  punctuation  of  an  instrument  may  be 
disregarded,  if  the  meaning  is  clear. 

3.  A  town  may  indemnify  itself,  by  proper 
contract,  against  the  contingent  liability  of  fur- 
nishing pauper  supplies  to  one  who  at  the  time 
of  the  contract  has  a  pauper  settlement  within 
the  town;  and  this,  without  regard  to  whether 
ne  is  in  present  need  or  not,  or  whether  he 
knows  that  he  is  receiving  pauper  supplies  or 
not.  ffeW,  that  the  contract  m  this  case,  being 
of  such  a  character,  is  legal  and  enforceable. 

4.  The  overseers  of  the  poor  are  the  agents  of 
the  town  in  matters  relating  to  the  care  and 
oversight  of  the  poor,  and,  as  such,  have  au- 
thority to  take  such  a  contract  for  the  town, 
without  special  instructions. 

(Official.) 

Exceptions  from  supreme  Judicial  court,  Som- 
erset county. 

Action  by  the  Inhabitants  of  Palmyra  against 
Susan  H.  Nichols.  Verdict  for  plaintiff.  De- 
fendant excepts,  and  moves  for  a  new  trial 
Motion  and  exceptions  overruled. 

J.  W.  Manson  and  6.  H.  Morse,  for  plaintiff. 
E.  N.  Merrill,  for  defendant 

SAVAGE,  J.  This  Is  an  action  of  covenant 
broken  brought  upon  the  following  Instrument: 

"Newport,  Jany.  14th  1885. 

"Know  all  men  by  these  presents  that  I,  Su- 
san H.  Nichols  of  Newport  Co.  of  Penobscot 
and  state  of  Maine.  I  do  hereby  agree  &  ob- 
ligate myself  my  heirs  and  executors  that  I 
will  release  the  town  of  Palmyra,  from  further 
support  of  Enoch  H.  Clark,  &  further  promise 
&  agree  that  I  will  maintain  said  Clark  through 
his  natural  life,  &  pay  all  Drs.  bills  &  funeral 
expenses.  The  condition  of  this  obligation  Is 
such  that  If  said  Susan  H.  Nichols  shall  Indem- 
nify the  said  town  of  Palmyra  from  all  ex- 
penses, costs  &  damages  which  may  accrue  by 
reason  of  said  Clark.  Then  this  obligation  is 
void,  otherwise  If  said  Susan  H.  Nichols  fails 
to  fulfil  this  obligation  said  town  of  Palmyra 
will  sue  said  Susan  H.  Nichols  or  her  heirs 
or  executors  &  recover  for  the  support  of  said 
Clark  with  expenses  added  thereto. 

"Susan  H.  Nichols  [Seal.] 

"Signed  sealed  In  the  presence  of 
"Mary  J.  Kelley  &  F.  L.  Brown. 

"Newport  Jany.  14th  1895. 
"Penobscot  ss. 

"Personally  appeared  Susan  H.  Nichols  & 
made  oath  to  the  above  statement  to  be  her 
free  act    Before  me 

"F.  L.  Brown,  Justice  of  the  Peace." 

1.  The  defendant,  the  verdict  being  against 
her,  contends  that  the  instrument  is  so  lnar- 
tlficlolly  drawn  that  it  means  nothing,— in 
3hort,  that  it  Is  not  a  contract,— and  has  except- 
ed to  the  construction  placed  upon  it  by  the 
presiding  Justice  in  his  charge  to  the  Jury  in 
the  following  language: 

"I  give  you  this  ruling  and  construe  this  in- 
strument to  be  an  obligation  upon  the  part  of 


Mrs.  Nichols,— a  contract  between  her  and  the 
town  of  Palmyra,— so  far  as  the  Instrument 
shows  upon  its  face,  to  Indemnify  the  town  of 
Palmyra  against  all  expense  that  It  may  subse- 
quently be  put  to  at  any  time  for  the  relief  of 
the  person  therein  named,  Enoch  H.  Clark,  as 
a  pauper." 

We  think  the  ruling  was  correct,  and  that 
taking  the  instrument  as  a  whole,  giving  due 
effect  to  each  part,  It  is  clearly  to  be  inter- 
preted as  a  contract  of  Indemnity.  It  is,  in- 
deed, unskillfully  drawn.  The  scrivener  was 
evidently  not  a  lawyer.  He  seems  to  have 
tried  to  draft  a  bond,  but  he  omitted  the  penal 
part.  He  did,  however,  Incorporate  a  condi- 
tion which  is  intelligible  and  clear.  It  is  not 
difficult  to  understand  what  the  parties  Intend- 
ed by  this  instrument,  and  to  that  Intention,  as 
gathered  from  the  Instrument  Itself,  it  Is  our 
duty  to  give  effect  The  defendant  agreed  to 
"relieve  the  town  of  Palmyra  from  further 
support  of  Enoch  H.  Clark."  The  condition  in 
the  obligation  is  "that  if  said  Susan  H.  Nich- 
ols shall  indemnify  the  said  town  of  Palmyra 
from  all  expenses,  costs,  and  damages  which 
may.  accrue  by  reason  of  said  Clark,  then  this 
obligation  Is  void.  Otherwise,  if  said  Susan 
H.  Nichols  falls  to  fulfil  this  obligation,  said 
town  of  Palmyra  will  sue,"  1.  e.  shall  have  the  ' 
right  to  sue,  "said  Susan  H.  Nichols,  *  *  • 
and  recover  for  the  support  of  said  Clark. 
•  *  *"  It  Is  here  written  as  it  should  be 
read.  The  punctuation  of  the  instrument  may 
be  disregarded,  if  the  meaning  Is  clear.  It  Is 
an  uncertain  guide.-  State  v.  McNally,  84  Me. 
210.  So  of  the  use  of  capital  letters  to  Indi- 
cate the  beginning  of  new  sentences.  Unskill- 
ed persons  are  Inaccurate  in  such  matters. 
This  Is  not  a  contract  for  support,  properly  so 
railed,  notwithstanding  the  clause:  "I  fur- 
ther promise  and  agree  that  I  will  maintain 
said  Clark  through  his  natural  life."  By  do- 
ing this,  she  would,  in  fact,  release  and  indem- 
nify the  town.  The  contract  itself  was  to  be 
void,  if  she  Indemnified  the  town. 

In  this  connection,  the  defendant  urges  that 
fhe  contract  Is  not  enforceable,  "because  no 
one  Is  named  as  obligee  in  It  or  bound  by  It." 
We  think  It  sufficiently  appears  that  the  con- 
tract was  made  with  the  town  of  Palmyra. 

2.  The  defendant  contends,  In  the  next  place, 
that  the  contract  is  void,  because  neither  the 
municipal  offlcers,  nor  even  the  town  of  Palmy- 
ra itself,  had  authority  to  make  such  a  con- 
tract 

The  Instructions  of  the  presiding  Justice  to 
the  Jury,  upon  this  point,  to  which  exceptions 
were  taken,  were  that  the  Instrument  "was  a 
legal  contract  for  the  overseers  of  the  poor  of 
Palmyra  to  make,  provided  Mr.  Clark,  at  the 
time  it  was  made,  had  his  pauper  settlement 
in  the  town  of  Palmyra";  that,  in  such  case, 
"this  was  a  competent  contract  for  the  town, 
through  Its  municipal  officers,  the  selectmen 
and  overseers,  to  make  with  Mrs.  Nichols"; 
that  It  Is  not  "incumbent  upon  the  plaintiff  to 
show  that  Clark  knew  he  was  receiving  pau- 
per supplies  at  the  time,  in  order  that  the  con- 
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tract  may  be  made";  "that  it  was  not  neces- 
sary that  Clark  should  have  been  In  want  at 
the  time  of  making  the  contract";  and  that 
"'the  selectmen  would  be  authorized  to  take 
a  contract,  from  a  person  competent  to  make 
a  contract,  to  take  care  of  any  pauper  for  any 
term  of  years,  or  for  life,  for  a  sufficient  con- 
sideration." 

We  think  these  rulings  are  unexceptionable. 
We  have  construed  this  contract  to  be  one  of 
Indemnity  merely,  and  these  exceptions  must 
be  considered  in  .the  light  of  that  interpreta- 
tion. The  language  of  the  presiding  justice 
last  quoted  must  be  read  In  connection  with  his 
previous  instruction  that  this  is  a  contract  of 
Indemnity.  It  Is  not  a  contract  for  the  support 
of  a  pauper. 

The  argument  of  counsel  is  largely  directed 
to  the  point  that  a  "town  has  no  authority  to 
raise  money  to  relieve  Itself  from  the  possible, 
contingent,  or  future  liability  of  one  of  Its 
■citizens  becoming  a  pauper,  who  at  the  time 
was  not  a  pauper,  nor  in  want."  Conceding 
this  to  be  so,  nothing  appears  in  this  case  to 
which  such  an  argument  can  be  directed.  This 
Is  not  a  question  of  the  power  of  a  town  to 
raise  money.  This  Is  not  a  contract  by  which 
the  town  is  to  Incur,  but  rather  to  avert,  a  11a- 
'  btlity.  The  contract  does  not  show  that  any 
money  was  paid  or  required.  It  Is  under  seal, 
which  of  Itself  imports  a  sufficient  considera- 
tion. The  defendant,  from  motives  of  family 
pride  or  kindness,  may  have  been  willing  to  en- 
ter Into  a  contract  to  Indemnify  the  town 
.  against  the  expense  of  the  support  of  Clark, 
who  was  her  brother,  bnt  that  matters  not. 

The  naked  question  is,  can  a  town  indemnify 
Itself,,  by  proper  contract,  against  the  contingent 
liability  of  furnishing  pauper  supplies  to  one  whe- 
at the  time  of  the  contract  has  a  pauper  settler 
ment  within  the  town,  and  this  without  regard 
to  whether  he  is  In  present  need  or  not,  or 
whether  the  person  affected  knows  that  he  is 
receiving  pauper  supplies  or  not?  We  see  no 
good  reason  why  It  cannot  On  the  other  hand, 
to  do  so  must  In  many  cases  be  the  exercise  of 
_a  wise  business  discretion.  It  Is  true  that  the 
power  Is  not  prescribed  by  statute  In  terms, 
but  towns  possess  many  incidental  powers 
which  are  not  defined  by  statute.  It  is  their 
duty  to  "relieve  persons  having  a  settlement 
therein,  when  on  account  of  poverty,  they  need 
relief."  Rev.  St  c.  24,  S  10.  Such  relief  will 
•  cause  expense.  Towns  have  an  Interest  in  pre- 
venting such  expense,  and  this  interest  exists 
whether  the  persons  concerned  are  now  charge- 
able or  may  become  chargeable  hereafter. 
Towns,  as  well  as  individuals,  may  be  prudent 
and  far-seeing.  In  matters  like  this,  they  may 
properly  avert  or  prevent  liability. ,  Dennett  v. 
Nevers,  7  Me,  399;  Augusta  v.  Leadbetter,  16 
Me.  46.  The  supreme  court  of  Vermont,  in  a 
case  involving  the  power  of  a  town  to  take  a 
bond  of  indemnity,  like  the  contract  in  the  case 
at  bar,  said:  "Where  the  subject-matter  of 
the  contract  is  the  appropriate  business  and  in- 
terest of  the  town,  the  court  discovers  no  rea- 
son why  the  contract  with  the  town,  suitably 


framed  to  secure  that  interest,  should  not  bind 
the  signers  as  fully  aa  if  made  to  an  individual 
concerning  his  Interest"  Pawlet  v:  Strong,  2 
Vt  442,  affirmed  in  Wffllston  v.  White,  11  Vt 

4a 

The  contract  here  being  within  the  proper 
exercise  of  municipal  authority,  the  only  ques- 
tion remaining  is  whether  the  overseers  of 
the  poor  were  authorised  to  take  it  without 
instructions  from  the  town.  We  think  they 
acted  within  the  scope  of  their  power.  Over- 
seers of  the  poor  have  the  care  and  oversight 
of  the  poor,  and  la  the  discharge  of  their  du- 
ties they  are  the  authorized  agents  of  the 
town.  Necessarily,  they  may  transact  a  varie- 
ty of  business  incidental  to  their  general  pow- 
ers. To  prevent  the  town  from  becoming  sub- 
jected to  expense  for  pauper  supplies  on  ac- 
count of  one  who  has  his  legal  settlement  in 
their  town  seems  not  only  lawful,  but  meritori- 
ous. Peru  v.  Tnrner,  10  Me;  185;  Unity  v. 
Thorndlke,  16  Me.  184.  Moreover,  the  town 
has  adopted  this  contract  and  brought  suit 
upon  it 

■  It  is  the  opinion  of  the  court  that  the  excep- 
tions should  be  overruled.  The  defendant  has 
not  pressed  her  motion  for  a  new  trial ' 

Motion  and  exceptions  overruled. 


(91  Me.  26) 

COWAN  v.  UMBAGOO  PULP  CO. 

(Supreme  Judicial  Court  of  Maine.   Nov.  16, 
1897.) 

Hastbb   and  Servant— Neqmoenob— Defective; 
Machinbry-tKellow  Servant— Jcrt. 

1.  The  master  is  not  responsible  to  the  serv- 
ant for  an  injury  caused  by  the  negligence  of  a 
fellow  servant 

2.  It  is  the  duty  of  the  master  to  provide  good 
and  sufficient  machinery  for  the  servant  to  op- 
erate, and  to  exercise  reasonable  care  in  keep- 
ing it  so;  but  the  master  is  not  liable  for  in- 
juries occasioned  by 'machinery  which  has  be- 
come defective  and  unsafe,  whether  rendered  so 
by  a  fellow  servant  or  otherwise,  unless  he 
knew,  or  ought  to  have  known,  its  defective  and 
unsafe  condition. 

3.  It  is  not  error  for  the  presiding  juBtice  to 
impress  upon  the  jury  the  propriety  of  coming 
to  an  agreement  and  of  harmonizing  their 
views.  Tlis  is  a  discretionary  power  to  be  exer- 
cised wisely  by  the  presiding  justice. 

4.  Exceptions  will  not  be  sustained  when  it 
does  not  appear  that  the  jury  were  Bent  out  a 
third  time  in  consequence  of  their'-  disagree- 
ment, nor  where  it  does  not  appear  that  they 
were  sent  out  at  all  after  the  first  time  on  ac- 
count of  difSculties  not  stated  when  they  first 
eame  into  court.    . 

(Official.) 

Exceptions  from  supreme  Judicial  court, 
Franklin  county. 

Action  by  Thomas  Cowan  against  the  Um- 
bagog  Pulp  Company. 

This  was  an  action  on  the  case  to  recover 
damages  for  personal  injuries  received  by  the 
plaintiff  while  operating  machinery  of  the  de- 
fendant.. 

Plea,  general  Issue.  Verdict  for  defendant. 
Motion  for  new  trial  and  exceptions  by  .plain- 
tiff overruled. 
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The  plaintiff  introduced  evidence  tending  to 
prove  that  one  Roderick,  a  foreman  in  charge 
of  a  crew  operating  grinders  in  the  defendant's 
mill,  plugged  a  certain  pipe,  supplying  water 
which  furnished  power  or  pressure  to  one  of 
the  pockets  of  the  grinder  operated  by  the' 
plaintiff,  and  that  the  plugging  of  this  pipe 
rendered  the  machine  operated  by  the  plain- 
tiff unsafe  and  dangerous  to  operate,  and  that 
the  injuries  sustained  by  the  plaintiff  resulted, 
or  may  have  resulted,  from  the  condition  of 
the  machine  rendered  unsafe  and  dangerous 
to  operate  by  this  act  of  Roderick.  The  plain- 
tiff had  been  at  work  In  this  mill,  as  grinder, 
about  five  months  prior  to  the  accident.  Upon 
this  point  the  presiding  Justice  Instructed  the 
Jury  as  follows:  "Every  servant,  every  la- 
borer, every' operative,  In  a  mill  like  this,  as- 
sumes all  the  risks  which  may  arise  In  the 
way  of  injury  or  accident  from  the  negligence 
of  any  fellow  servant;  and  It  is  immaterial 
that  the  fellow  servant  may  not  be  of  the  same 
grade  as  himself.  While  ,they  are  In  the  same 
common  employment,  laboring  to  accomplish 
the  same  -general  purpose,  under  the  same 
head,  they  .are  fellow  servants,  although  not  la- 
the same  grade,  or  the  same. degree  of  author- 
ity. The  one  whose  duty  it  is  to  repair  ma- 
chinery is  not,  in  contemplation  of  law,  a  fel- 
low servant  with  the  one  who  operates  that 
machinery.  ".  It  is  not  In  controversy  here  that 
Mr.  Roderick  was  a  fellow  servant  .with  this 
plaintiff.  He  was  an  operative  in  the  mill,— 
foreman,  Indeed,  of  the  crew; '  but  it  Is  immate- 
rial that  he  held  a  higher  position,  as  operative, 
than  the  plaintiff.  He  was  an  operative,  al- 
though foreman  of  the  crew.  He'  was  a  fel- 
low  servant,  in  the  eye  of  the  law,  with, this 
plaintiff, ,  and  the  company  would  not.  be  re- 
sponsible for  any  Injury  to  the  plaintiff  caused 
by  the  negligence  of  Mr.  Roderick  as  a  fel- 
low servant.  If,  therefore,  you  find  that  with- 
out authority  be  Invaded  the  province  of  an- 
other, and  negligently,  without  authority,  made 
a  change  in  the  machinery,  that,  would  be  the- 
negligence  of  a  fellow,  servant,  so  far  as.  this 
plaintiff  is  concerned;  and  the  defendants 
would  not  be  liable  for  the  consequences  of 
that  neglect,  of  which  Mr.  Roderick  himself 
was  guilty,  unless  you  find  that  the  defend- 
ants* servants  whose  duty  it  Was  to  make  re-' 
pairs  were  also  guilty  of  a  want  of  diligence 
in  not  discovering  It  before  the  accident  oc- 
curred, because  the  defendants  will  be  respon- 
sible for  any  want  of  diligence  or  due  care  or 
caution  on  the  part  of  those  whose,  duty  it  Is  to 
make  repairs,  and  the  company  would  be  liable 
for  the  consequences  of  any  such  want  of  dil- 
igence or  care,  provided  there  was  no  want  of 
care,  no  fault,  on  the  part  of  the  plaintiff.  So 
you  will  understand,  if  you  find  that  this  was 
a  negligent,  unauthorized  act  of  Roderick,  in 
making  this  change  in  the  machinery,  the  de- 
fendants would  not  be  liable  for  any  Injury 
caused  by  that,  If  the  injury  was  caused  by  it, 
unless  you  find  further  that  there  was  also 
negligence  on  the  part  of  those  whose  duty  It 
wa»  to  make  those  repairs;  in  not  discovering 


it  before  the  accident;  and,  as  bearing  on  that, 
it  has  been  called  to  your  attention  by  coun- 
sel that  It  appears  from  Roderick's  own  testi- 
mony that  he  did  not  Inform  any  of  those 
whose  duty  It  was  to  make  repairs  on  the  ma- 
chinery that  he  had  made  that  change/' 

The  case  was  given  to  the  Jury  between  5 
and  6  o'clock  in  the  evening.  At  the  opening 
of  court  at  9  o'clock  the  next  morning  the  Jury 
came  In,  and  reported  that  they  had  not  yet 
agreed.  Thereupon  the  presiding  Justice  read 
from  the  case  of  Com.  v.  Tuey,  8  Gush.  1, 
made  some  remarks  of  his  own,  and'  sent  them 
back  for  further  deliberation. 

At  a  few  minutes  before  noon  a  written 
communication  was  received  by  the  presiding 
Justice  from  a  member  of  the  Jury,  where-' 
upon  be  called  the  Jury  into  court,  and  ad-' 
dressed  and  Instructed  them  as  follows:  "I 
have  received  an  inquiry  from  a  member  of 
the  panel  whether  It  is  the  duty  of  one  Juror 
to  violate  his  conscience  and  sense  of  Justice 
by  voting  with  the  majority,  for  the  sake  of 
uniformity  in  this  case  I- 'Have  not  so  In- 
structed the  Jury,  and  such  was  not  the  pur- 
port of  the  matter  read  from  the  decision  in 
Massachusetts.  Of  course,  every  Juror  has 
a  right  to  his  conscientious  convictions.  The 
ptirport  of  the  instructions  was  that,  on  open- 
minded  conference  with  his  fellows,  every  Ju- 
ror should  endeavor  to  bring  his  sense  of  Jus- 
tice and  his  convictions  in  harmony  with  thai 
of  the  majority.  The  purport,  also,  may  be 
said  to  be  that  he  should  be  careful  not  to 
mistake  power  of  will  or  pride  of  opinion  for 
conscience  and  sense  of  Justice,  and  that;  as 
I  said  before,  by  good-natured  and  open-mind- 
ed conference1  with  his  fellows  he  should  en- 
deavor, as  fa?  as  practicable,  to  bring  his  own 
views  Into  harmony  with  the  majority,  on  the 
principle  that  all  men  usually  know  more  than 
one  man,  and  that  he  ought  to  give  due  def- 
erence to  the  opinions  of  the  majority.  I  db 
not  know,  of  course,  how  the  Jury  stand  on 
this  matter.  I  only  give  these  general  replies 
to  the  questions  that  have  been  propounded." 

The  Jury  again  retired  to  their  room,  and  In 
a  few  minutes  returned  with  a  verdict  of 
not  guilty,  which  verdict,  without  polling  the 
Jury,  the  presiding  Justice  immediately  order- 
ed to  be  recorded.  No  request  was  made  to 
the  court  by  either  party,  or  by  any  member 
of  the  Jury,  that  the  Jury  should  be  polled. 

To  these  Instructions  add  orders  the  plaintiff 
took  exceptions. 

S.  Clifford  Belcher,  for  plaintiff.  Jos.  C. 
Holman,  0.  D.  Baker,  and  P.  I*  Staples,  for 
defendant  , ' . 

SAVAGE,  J.  Action  to  recover  damages  for 
personal  injuries  suffered  by  the  plaintiff 
while  operating  machinery  in  the  pulp  mill  of 
the  defendant.     - 

One  Roderick,  a  foreman  In  charge  of  a 
crew  operating  the  grinders  in  the  defendant's 
mill,  plugged  a  certain  pipe,  supplying  water 
which  furnished'  power  or  pressure  to  one  of 
the  pockets  of  the  grinder  operated' by  the 
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plaintiff,  who  was  the  defendant's  servant 
It  Is  claimed  that  the  plugging  of  this  pipe 
rendered  the  machine  operated  by  the  plain- 
tiff unsafe  and  dangerous  to  operate,  and  that 
the  injuries  sustained  by  the  plaintiff  resulted 
from  the  condition  of  the  machine  so  rendered 
unsafe  ana  dangerous  to  operate  by  this  act 
of  Roderick. 

We  must  hold,  In  accordance  with  well-set- 
tled rules  of  law,  that  Roderick  was  the  plain- 
tiffs fellow  servant  (Doughty  v.  Log-Driving 
Co.,  76  Me.  143;  Dube  v.  City  of  Lewiston.  83 
Me.  211,  28  Atl.  112);  that  the  plaintiff  as- 
sumed all  the  risks  which  might  arise  from 
the  negligence  of  any  fellow-servant,  though 
the  latter  might  not  be  of  the  same  grade  as 
himself;  and  that  the  defendant  is  not  re- 
sponsible to  the  plaintiff  for  any  injury  caused 
by  the  negligence  of  Roderick  as  a  fellow 
servant  (Lawler  v.  Railroad  Co.,  62  Me.  463; 
Conley  v.  Portland,  78  Me.  217,  3  Atl.  658). 
The  Jury  were  correctly  so  Instructed. 

But  the  counsel  for  the  plaintiff  claims  that 
"if  a  machine  Is  rendered  unsafe  and  danger- 
ous to  operate,  even  by  a  fellow  servant,  and 
injuries  are  received  In  consequence,  the  con- 
dition of  the  machine  Is  the  proximate  cause; 
and  the  master  is  not  relieved  from  liability 
simply  because  the  machine  was  rendered  un- 
safe by  a  fellow  servant." 

Assuming  this  to  be  a  correct  statement  of 
the  law,  we  think  It  Is  not  applicable  to  this 
case,  unless  it  also  appears  that  the  master 
was  at  fault  in  not  discovering  and  amending 
the  unsafe  and  dangerous  condition  of  the  ma- 
chine after  it  was  rendered  so  by  Roderick. 
The  case  does  not  disclose  what  the  plaintiff's 
contention  was  upon  this  question  of  fact  If 
we  assume  that  this  question  was  in  Issue  be- 
fore the  jury,  we  must  also  assume  that  ap- 
propriate Instructions  were  given.  Lewiston 
v.  Harrison,  69  Me.  504.  In  fact  the  jury 
were  Instructed  that  "the  defendant  would 
be  responsible  for  the  consequences  of  any 
want  of  diligence  or  due  care  or  caution  on 
the  part  of  those  whose  duty  it  was  to  make 
repairs,  but  that  it  would  not  be  responsible 
for  the  negligent  and  unauthorized  act  of  Rod- 
erick, unless  there  was  also  negligence  on  the 
part  of  those  whose  duty  it  was  to  make  re- 
pairs, In  not  discovering  the  dangerous  con- 
dition before  the  accident"  The  instructions 
were  full,  accurate,  and  apposite.  It  is  the 
duty  of  the  master  to  provide  good  and  suffi- 
cient machinery  for  the  servant  to  operate, 
and  to  exercise  reasonable  care  in -keeping  it 
so.  Shanny  v.  Mills,  66  Me.  420.  But  the 
master  is  not  liable  for  Injuries  occasioned  by 
machinery  which  has  become  defective  and 
unsafe,  whether  rendered  so  by  a  fellow  serv- 
ant or  otherwise,  unless  he  knew,  or  ought  to 
have  known,  Its  defective  and  unsafe  condi- 
tion.    Hull  v.  Hall,  78  Me.  114,  3  Atl.  38. 

The  plaintiff  complains  that  undue  pressure 
was  put  upon  the  jury  by  the  court,  to  make 
them  agree.  It  Is  not  error  for  the  presiding 
justice  to  Impress  upon  the  jury  the  propriety 
of  coming  to  an  agreement,— of  harmonizing 


their  views.  Emery  v.  Bates,  31  Me.  155; 
Yirgie  v.  Stetson,  73  Me.  452;  State  v.  Rol- 
lins, 77  Me.  380.  It  is  a  discretion  to  be  ex- 
ercised wisely  by  the  presiding  justice.  A 
careful  examination  of  the  proceedings  in  this 
case  discloses  no  abuse  of  that  discretion. 

The  plaintiff  claims  that  the  jury  were  sent 
out  a  third  time,  in  violation  of  Rev.  St  c  82, 
S  86.  But  it  does  not  appear  that  they  were 
sent  out  a  third  time  "In  consequence  of 
their  disagreement"  nor  does  It  appear  that 
they  were  sent  out  at  all,  after  the  first  time, 
"on  account  of  difficulties  not  stated  when 
they  first  came  into  court." 

The  motion  for  a  new  trial  is  not  relied  upon. 

Motion  and  exceptions  overruled. 


(91  Me.  a) 


STATE  v.  PETERS. 


(Supreme  Judicial  Court  of  Maine.    Nor.  17, 
1897.) 
Sams— Dblivrbt— Pla.cs— Completion    o»   Con- 
tract. 

1.  Delivery  to  the  carrier  designated  by  the 
consignee  is  a  delivery  to  the  consignee,  sub- 
ject to  the  vendor's  lien. 

2.  An  indictment  for  the  illegal  sale  of  goods 
in  Kennebec  county  will  not  be  sustained  where 
the  evidence  of  the  sale  shows  that  it  took  place 
in  another  county.  - 

3.  A.,  at  Augusta,  wrote  the  company  of 
which  the  respondent  was  general  manager,  at 
Portland,  asking  for  quotation  of  price  of  butter- 
ine;  also,  how  soon  it  could  be  shipped  upon 
receipt  of  order.  The  respondent  answered,  giv- 
ing quotation,  and  saying,  "If  we  receive  your 
order  at  once,  same  will  be  shipped  in  car  from 
Chicago,  Thursday,  arriving  here  [Portland]  a 
week  from  Monday."  Thereupon,  A.,  at  Augus- 
ta, gave  the  following  order:  "You  may  ship 
me,  via  American  Express,  C.  O.  D.,  as  soon  as 
possible,  three  40-pound  tubs  butterine  (Lincoln 
flats,  colored),  same  as  I  have  been  using  at 
14c."  The  respondent  did  not  answer,  but  filled 
the  order  by  delivering  the  butterine  in  question 
to  the  American  Impress  Company  at  Portland, 
to  be  sent  C.  O.  D.  to  A.  The  American  Express 
Company  delivered  the  butterine  to  A.,  at  Au- 
gusta. 

The  state  claimed  that  the  respondent's  re- 
ply to  A.'s  letter  of  inquiry  was  an  offer  to 
sell  butterine,  and  that  A.'s  order  was  an  ac- 
ceptance of  the  offer,  and.  having  been  written 
and  mailed  at  Augusta,  the  sale  was  made  at 
Augusta.  Held,  that  respondent's  letter  was  not 
an  offer  to  sell,  but  that  A.'s  order  was  an  offer 
to  buy,  and  that  it  was  accepted,  and  the  sale 
completed,  at  Portland,  by  the  delivery  of  the 
butterine  to  the  American  Express  Company  as 
directed. 

4.  Also,  that  this  result  follows,  although  the 
butterine  was  ordered  to  be  sent  and  was  sent 
C.  O.  D.,  and  although  the  seller,  as  soon  as  the 
butterine  was  delivered  to  the  consignee,  at- 
tempted to  attach  it  to  secure  a  prior  debt. 

State  v.  Intoxicating  Liquors,  73  Me.  278,  af- 
firmed. 
(Official.) 

Exceptions  from  superior  court  Kennebec 
county. 

Henry  B.  Peters  was  indicted  for  selling  but- 
terine contrary  to  section  3,  c.v  128,  Rev.  St., 
prohibiting  the  sale  and  manufacture  of  adul- 
terated butter. 

When  the  case  was  closed  for  the  state,  the 
respondent  submitted  his  cause  without  evi- 
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Uence,  and  seasonably  asked  the  court  to  in- 
struct the  jury  that,  upon  all  the  facts  of  the 
case,  the  sale  alleged  in  the  indictment  did 
not  take  place  in  the  county  of  Kennebec,  and 
that  it  was  therefore  the  duty  of  the  Jury  to 
render  a  verdict  of  not  guilty.  The  presiding 
justice  declined  to  so  rule,  and  a  verdict  of 
guilty  was  thereupon  rendered,  and  respondent 
brings  exceptions.    Sustained. 

Geo.  W.  Heselton,  Co.  Arty.,  for  the  State. 
H.  M.  Heath,  0.  L.  Andrews,  and  F.  H.  Har- 
ford, for  defendant 

SAVAGE,  J.  The  only  question  presented 
by  the  exceptions  in  this  case  Is  whether,  upon 
all  the  facts  in  the  case,  the  sale  of  butterine 
alleged  In  the  indictment  did  or  did  not  take 
place  in  the  county  of  Kennebec. 

From  the  undisputed  facts  It  appears  that  on 
December  14,  1896,  one  McLaughlin',  then  re- 
siding In  Augusta, 'wrote  to  the  Portland  Beef 
Company,  of  which  concern  the  respondent  was 
manager,  the  following  letter: 

"Old  Orchard,  Me.,  Dec.  14th,  1886.  Port- 
land Beef  Co.— Gentlemen:  Quote  me  price  of 
butterine,  the  same  I  have  used  the  past  two 
seasons  (Lincoln  flats,  colored).  Upon,  receipt 
of  order,  how  soon  can  you  ship  me  three  (8) 
tubs,  C.  O.  D.  American  express?  An  early 
reply  will  oblige.  Resp'y,  yours,  C.  E.  Mc- 
Laughlin." 

The  respondent  on  the  same  day  answered 
as  follows: 

"Portland,.  Me.,  Dec.  14th,  1896.  Mr.  C.  E. 
McLaughlin,  Old  Orchard— Dear  Sir:  Reply- 
ing to  your  letter  of  Dec.  14th,  quote  you  3  40- 
lb.  tubs  butterine,  14c.  If  we  receive  your  or- 
der at  once,  same  will  be  shipped  in  car  from 
Chicago,  Thursday,  arriving  here  a  week  from 
Monday.    Yours,  respectfully,  H.  B.  Peters." 

On  the  following  day,  McLaughlin  wrote  this 
letter  to  the  Portland  Beef  Company: 

"Old  Orchard,  Me.,  Dec.  15th,  1896.  Port- 
land Beef  Co.— Gentlemen:  You  may  ship  me 
via  American  Express,  C.  O.  D.,  as  soon  as 
possible,  3  40-pound  tubs  butterine  (Lincoln 
flats,  colored),  same  as  I  have  been  using,  at 
14c.  Very  resp'y,  C.  E.  McLaughlin,  Old  Or- 
chard." 

Although  McLaughlin's  letters  were  dated 
"Old  Orchard"  for  reasons  of  his  own,  they 
were  In  fact  written  and  mailed  at  Augusta. 
To  the  last  letter  the  respondent  made  no  reply, 
but  on  December  24,  1896,  he  delivered  the 
three  tubs  of  butterine  ordered  to  the  Ameri- 
can Express  Company,  at  Portland,  to  be  sent 
C.  O.  D.  to  McLaughlin,  at  Old  Orchard.  Sub- 
sequently, by  direction  of  McLaughlin,  with 
the  consent  of  the  respondent,  the  butterine  in 
question  was  reshipped  from  Old  Orchard  to 
Augusta  by  the  express  company,  and  there 
delivered  to  McLaughlin  upon  payment  of  the 
price  and  the  transportation  charges. 

It  is  contended  on  the  part  of  the  state  that 
these  transactions  constituted  a'  sale  of  the 
butterine  at  Augusta.  It  is  strenuously  claim- 
ed that  the  respondent's  letter  of  December 


14th  was  an  offer  or  proposal  to  sell  McLaugh- 
lin three  40-pound  tubs  of  butterine  at  14 
cents  a  pound,  and  that  McLaughlin's  letter  of 
December  15th,  written  and  mailed  at  Au- 
gusta, was  an  acceptance  of  that  offer.  Hence 
it  is  argued  that  the  sale  was  made  at  Au- 
gusta. 

If  the  state  Is  right  in  its  premises,  It  is  also 
right  in  Its  conclusion.  If  we  regard  the  re- 
spondent's letter  as  an  offer,  the  acceptance 
of  that  offer  completed  the  trade,  accomplished 
the  sale,  struck  the  bargain;  and,  In  accord- 
ance with  well-settled  principles  of  law,  such 
a  sale  would  be  deemed  to  have  been  made  at 
Augusta,  the  place  where  the  offer  was  accept- 
ed. 

But  the  trouble  with  the  position  of  the 
state  is  that  the  respondent's  letter  of  Decem- 
ber 14th  cannot  be  considered  as  an  offer  or 
proposal.  It  was  simply  an  answer  to  Mc- 
Laughlin's letter  of  Inquiry  of  the  same  date. 
McLaughlin  asked  for  a  quotation  of  prices, 
and  how  soon  the  butterine  could  be  shipped 
on  receipt  of  an  order.  The  respondent  gave 
the  desired  information,— nothing  more.  The 
most  that  can  be  said  is  that  It  contemplated  a 
possible  offer  by  McLaughlin  to  buy  If  the 
price  and  time  of  delivery  were  satisfactory. 
If,  after  this,  the  respondent  had  refused  to 
All  McLaughlin's  order  of  December  15th,  he 
could  not  have  been  held  liable  for  a  breach  of 
contract  to  sell.  The  letter  of  the  respondent 
contained  no  undertaking  whatever  to  sell. 
Howard  v.  Industrial  School,  78  Me.  230,  3  Atl. 
657;  Smith  v.  Gowdy,  8  Allen,  566. 

In  McLaughlin's  letter  of '  December  15th 
we  find  the  first  offer.  It  was  an  order,— an 
offer  to  buy.  His  proposition  to  buy  was  ac- 
cepted by  the  respondent,  by  delivering  the  but- 
terine ordered  to  the  carrier  designated  by  the 
consignee.  This  constituted  the  sale.  The  de- 
livery was  at  Portland,  and  not  at  Augusta. 

But  the  state  contends  that,  taking  the  trans- 
action as  a  whole,  it  is  evident  that  the  vendor 
did  not  intend  to  part  with  the  title  to  the 
butterine  until  it  was  paid  for  by  the  con- 
signee to  the  carrier;  that  from  the  fact  that 
the  butterine  was  shipped  C.  O.  D..  which 
means  to  "deliver  upon  payment  of  the  char- 
ges due  the  seller  for  the  price,  and  the  carrier 
for  the  carriage  of  the  goods"  (State  v.  Intox- 
icating Liquors,  73  Me.  278),  the  Jury  would 
be  authorized  to  find  that  the  vendor  reserved 
the  jus  disponent!!  until  payment.  And  au- 
thorities to  this  effect  are  cited.  .But  such  is 
not  the  law  In  this  state,  in  the  absence  of 
controlling  circumstances;  and  there  was  noth- 
ing in  the  order,  or  in  the  acceptance  and  the 
shipment  of  the  butterine  In  this  case,  to  take  it 
out  of  the  general  rule  touching  the  shipment 
of  goods  on  order  0.  O.  D.  The  delivery  to  the 
carrier  designated  by  the  consignee  was  a  de- 
livery to  the  consignee,  subject  to  the  vendor's 
Hen.  The  language  of  Mr.  Chief  Justice  Peters 
in  State  v.  Intoxicating  Liquors,  supra,  is  full 
and  expressive  upon  this  point:  "The  contract 
stands  upon  the  simple  rule  of  the  common 
law.    The  seller  was  entitled  to  his  price,  and 
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the  buyer  to  bis  property,  as  concurrent  acts. 
The  title  passed  to  the  vendee  when  the  bar- 
gain was  struck.  Any  loss  of  the  property  by 
accident  would  have  been  his  loss.  The  ven- 
dor had  a  lien  on  the  goods  for  his  price.  The 
vendor  could  sue  for  the  price,  and  the  vendee, 
upon  a  tender  of  the  price,  could  sue  for  the 
property."    We  adhere  to  this  rule. 

It  further  appears  that,  after  the  butterlne 
was  shipped,  the  Portland  Beef  Company,  rep- 
resented by  the  respondent,  attempted  to  attach 
It  at  Old  Orchard,  and  did  attach  it  at  Augusta, 
after  McLaughlin  had  paid  the  C.  O.  D.  bill, 
to  secure  an  old  debt  due  from  McLaughlin. 
From  the  evidence  it  is  claimed  that  an  infer- 
ence may  be  legitimately  drawn,  and  that  the 
Jury  were  authorized  to  find,  that  it  was  not 
the  intention  of  the  respondent  to  part  with 
the  title  until  the  butterlne  was  paid  for;  that 
the  respondent  shadowed  the  goods  so  that  they 
could  be  attached  as  soon  as  they  became  the 
property  of  McLaughlin  by  payment.  We 
think  otherwise.  The  acts  of  the  respondent 
In  the  attempt  to  secure  the  old  bill  show  rath- 
er an  intention  to  attach  as  soon  as  the  vendor's 
lien  was  removed  by  payment  It  would  have 
been  fruitless  to  attach  before. 

There  is  no  evidence  in  the  case  which  would 
warrant  the  Jury  In  finding  that  the  sale  of  the 
butterlne  took  place  at  Augusta.  The  Jury  should 
have  been  so  instructed,  as  requested  by  the  re- 
spondent, in  substance.  The  presiding  Judge 
declined  to  so  instruct,  and  the  Jury  were  per- 
mitted to  find  that  the  sale  did  in  fact  take 
place  in  Augusta,— a  finding  which  had  no  evi- 
dence to  support  It 

Exceptions  sustained. 


(U  Me.  ts) 


NOLAN  t.  CLARK. 


(Supreme  Judicial  Court  of  Maine.    Dec.  0, 
1897.) 

Gaming — Maboiws— Agbsct— Evidxho*  —  Uhdis- 
olosbd  Principal. 

1.  Gambling  and  betting  in  margins  on  the 
future  price  of  corn  are  prohibited  by  the  stat- 
utes of  this  state,  and  the  money  so  lost  may 
be  recovered  by  the>  loser  in  an  action  com- 
menced within  three  months  thereafter. 

2.  The  plaintiff  obtained  a  verdict  in  an  ac- 
tion to  recover  money  so  lost,  and  the  defend- 
ant moved  for  a  new  trial.  The  court  overruled 
the  motion,  and  considers  that  it  is  satisfied  with 
the  conclusion  reached  by  the  Jury,  notwith- 
standing the  forms  of  sale  and  purchase  were 
observed  by  the  parties. 

3.  The  defendant  denied  his  liability  to  the 
plaintiff  upon  the  ground  that  he  was  not  the 
principal,  and  asserted  that  he  was  but  the 
agent  of  the  Metropolitan  Stock  Exchange,  and 
that  all  he  did  was  in  that  capacity.  The  plain- 
tiff claimed  that  he  dealt  with  the  defendant  as 
principal,  and  had  no  knowledge  of  any  agency, 
if  any  existed,  and  denied  that  there  was  any 
such  agency  in  fact.  The  court  instructed  the 
Jury,  who  found  for  the  plaintiff  upon  this 
issue,  that  where  a  party  deals  with  another, 
and  that  other  lets  it  be  known  that  he  is  a 
mere  agent  of  a  party,  and  is  in  fact  an  agent 
of  a  disclosed  principal,  then  the  party  seeking 
redress  for  any  acts  or  contracts  of  that  agent, 
that  are  within  the  scope  of  his  authority,  it 
must  be  against  his  principal,  not  against  the 
agent;   that  even  if  a  party  is  agent  of  a  prin- 


cipal, and  that  person's  name  is  not  disclosed, 
but  the  agent  deals  as  though  he  was  the  prin- 
cipal, without  disclosing  an  agency  to  the  party 
dealing  with  him,  then  the  party  desiring  re- 
dress has  an  election  to  sue  either  the  agent  or 
principal,  when  he  finds  out  who  he  is.  If  it  is 
not  till  after  the  transaction,  he  can  sue  either. 
Held,  that  the  finding  of  the  jury  must  have 
been  either  that  no  agency  existed,  or,  if  it  did 
exist,  that  the  plaintiff  was  not  informed  of  it 
but  dealt  with  the.  defendant  as  principal;  also 
that  upon  either  ground,  the  defendant  is  per- 
sonally responsible  to  the  plaintiff. 

4.  The  court  admitted  in  evidence  the  daily 
statements  of  transactions  between  the  defend- 
ant and  the  Metropolitan  Stock  Exchange,  and 
furnished  to  the  former  by  the  latter,  which  had 
reference  to  the  plaintiff's  dealings  with  the 
defendant;  but  it  excluded  like  statements,  re- 
ferring only  to  transactions  with  other  par- 
ties. Held,  that  the  excluded  statements  had  no 
tendency  to  prove  an  agency. 

6.  Held,  that  the  defendant  is  not  entitled  to 
an  instruction  to  the  jury  that  they  may  find  an 
agency  of  the'  defendant  from  one  piece  of  evi- 
dence alone,  thereby  excluding  the  effect  of  oth- 
er and  contradictory  evidence  upon  the  question 
of  agency.  It  is  the  province  of  the  jury  to  de- 
termine facts  from  all  the  evidence,  and  not 
from  one  detached  portion. 

(Official.) 

Exceptions  from  supreme  Judicial  court,  An- 
droscoggin county. 

Action  by  James  Nolan  against  Wallace  W. 
Clark.  There  was  a  verdict  for  plaintiff, 
and  defendant  excepts,  and  moves  for  a  new 
trial.     Motion  and  exceptions  overruled. 

The  first  count  in  the  declaration  Is  as  fol- 
lows: 

"In  a  plea  of  the  case,  for  that  whereas, 
on  the  first  day  of  August  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  nine- 
ty-five, at  Lewiston,  in  said  county  of  Andros- 
coggin, the  plaintiff,  by  wagering,  gambling, 
and  betting  with  the  defendant,  lost  to  the 
said  defendant  the  sum  of  thirty  dollars,  and 
then  and  there  paid  and  delivered  the  same 
to  the  defendant 

"And  the  plaintiff  avers  that  three  months 
have  not  elapsed  since  said  first  day  of  Au- 
gust 

"Whereupon  the  plaintiff  says  that  an  ac- 
tion hath  accrued  to  him,  by  virtue  of  the 
statute  In  such  case  made  and  provided,  to 
sue  for  and  recover  the  same  of  the  said 
defendant  in  an  action  on  the  case;  yet  the 
defendant  though  requested,  hath  not  paid 
the  said  sum,  but  wholly  refuses  so  to  do. 

"Also,  for  that  the  said  plaintiff,  on  said 
day,  and  at  said  Lewiston,  gambled  with  the 
defendant  by  betting  with  the  defendant  the 
sum  of  thirty  dollars  that  the  market  price 
of  three  thousand  bushels  of  September 
corn,  so  called,  being  then  forty-three  cents 
per  bushel,  would  thereafter  advance,  on  or 
before  September  5,  189o,  while  the  defend- 
ant bet  that  the  market  price  of  said  corn 
would  decrease  to  forty-two  cents  a  bushel 
on  or  before  said  5th  day  of  September. 

"And  the  plaintiff  further  avers  that  said 
betting  was  In  the  form  of  ostensible  buy- 
ing, by  the  plaintiff,  of  the  defendant  of  three 
thousand  bushels  of  September  corn,  at  for- 
ty-three cents  a  bushel,  to  be  delivered  on 
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or  before  said  5th  day  of  September,  but 
that  In  reality  the  defendant  did  not  Intend 
to  sell  and  deliver,  nor  did  the  plaintiff  to 
bay  and  receive,  said  corn,  but  that  said 
thirty  dollars  was  so  deposited  with  the  de- 
fendant as  security  to  cover  the  margin  of 
one  cent  a  bushel  on  said  three  thousand 
bushels  of  corn,  and  that  said  transaction 
was  in  truth  and  in  tact  a  gambling  on  the 
future  price  of  corn  between  the  plaintiff 
and  defendant. 

"And  the  plaintiff  further  avers  that  there- 
after, upon  the  same  day,  the  market  price 
of  corn  decreased  from  forty-three  cents  a 
bushel  to  forty-two  cents  a  bushel,  and 
thereby  the  plaintiff  lost  his  said  thirty  dol- 
lars to  the  defendant,  and  then  and  there 
paid  and  delivered  the  same  to  him. 

"And  the  plaintiff  avers  that  three  months 
have  not  elapsed  since  said  first  day  of  Au- 
gust 

"Whereupon  the  plaintiff  says  that  an  ac- 
tion hath  accrued  to  him,  by  virtue  of  the 
statute  in  such  case  made  and  provided,  to 
sue  for  and  recover  the  same  of  the  said  de- 
fendant in  an  action  on  the  case;  yet  the 
defendant,  though  requested,  bath  not  paid 
the  said  sum,  but  wholly  refuses  so  to  do." 

Plea,  general  issue. 

Verdict  for  plaintiff  In  the  sum  of  $086.18, 
which  is  the  entire  amount  sued  for,  with 
interest  from  the  date  of  the  writ. 

The  plaintiff  claimed  and  Introduced  tes- 
timony tending  to  show  that  In  August,  1805, 
he  had  four  transactions  with  the  defend- 
ant, by  which  the  plaintiff  purported  to  buy 
of  the  defendant  8,000  bushels  of  corn,  to  be 
delivered  at  a  future  date,  and  paid  to  the 
defendant  a  margin  of  one  cent  a  bushel 
each  time  corn  fell  one  cent  a  bushel;  that 
In  fact  the  transactions  were  a  gambling  In 
margins  on  the  future  price  of  corn;  that 
there  were  in  fact  no  purchases  of  corn; 
that  the  plaintiff  did  not  intend  to  buy  or 
receive  tbe  corn,  and  the  defendant  did  not 
intend  to  sell  or  deliver  the  corn;  that  the 
defendant  -was  not  the  owner  of  any  corn, 
and  did  not  have  in  his  possession  or  have 
the  ability  to  deliver  said  corn  to  the  plain- 
tiff, but  that  both  parties  intended  and  un- 
derstood the  transactions  to  be  a  mere  bet- 
ting on  margins;  that  if  the  market  price  of 
corn  went  up  the  defendant  should  pay  the 
advance  to  the  plaintiff,  and  if  the  market 
price  of  corn  went  down  the  plaintiff  should 
lose  to  the  defendant  the  sums  advanced  by 
him  on  such  colorable  purchase  of  corn, 
which  are  tbe  sums  sued  for;  that  the  par- 
ties contemplated  no  other  transactions 
whatever;  and  that  in  such  gambling  trans- 
actions the  plaintiff  lost  to  the  defendant 
the  sum  of  $850. 

Tbe  testimony  introduced  by  the  defend- 
ant tended  to  show  that  he  was  acting  at  the 
time  alleged  as  the  agent  of  the  Metropolitan 
Stock  Exchange  of  Boston,  with  which  his 
office  in  Lewiston  was  connected  by  a  pri- 
vate wire;  that  the  said  agency  was  com- 


municated to  and  known  to  the  plaintiff,  but 
this  was  denied  by  plaintiff;  that  as  such 
agent  he  executed  orders  for  stocks  and 
grain  for  customers  who  bad  the  privilege 
and  option  of  buying  or  selling  said  stocks  or 
grain  at  the  prices  quoted  In  said  Metropoli- 
tan Stock  Exchange;  that  the  defendant,  as 
such  agent,  was  prepared  at  all  times  to 
deliver  to  said  customers,  in  the  manner 
stated  in  the  testimony,  the  stock  certificates 
or  the  grain,  either  in  bulk  or  by  warehouse 
receipts,  so  called;  that  his  commission  for 
executing  said  orders  was  one-eighth  of  1 
per  cent;  that  on  the  day  following  the 
close  of  each  day's  business  he  remitted  to 
the  Metropolitan  Stock  Exchange  the  sum 
received  by  him  from  customers  on  account 
of  their  transactions,  reserving  and  saving 
out  therefrom  for  himself  merely  his  com- 
mission of  one-eighth,  as  is  indicated  by  de- 
fendant's exhibits;  that  In  all  oY  the  trans- 
actions alleged  In  the  plaintiff's  declaration 
the  defendant,  as  such  agent,  was  at  all 
times  able  and  prepared  to  deliver  to  tbe 
plaintiff  either  the  corn  itself  In  bulk,  or 
the  warehouse  receipts  for  the  same,  in  the 
manner  stated  in  the  testimony,  and  that  he 
so  notified  the  plaintiff;  that  the  defendant 
understood  the  transactions  with  the  plain- 
tiff to  be  real  business  transactions;  and 
that  In  the  four  transactions  described  in 
the  plaintiffs  testimony  tbe  defendant  de- 
livered to  the  plaintiff  four  contracts  speci- 
fying tbe  nature  of  the  transactions,  as  ap- 
pears in  the  evidence. 

The  defendant  offered  to  introduce  In  evi- 
dence the  daily  statements  of  the  transac- 
tions between  his  office  and  Boston  office  of 
the  Metropolitan  Stock  Exchange,  mailed  to 
him  by  the  Metropolitan  Stock  Exchange, 
for  the  entire  period  covered  by  the  plain- 
tiff's alleged  transactions,  of  like  character 
to  those  admitted,  but  In  reference  to  trans- 
actions with  other  parties,  for  the  purpose 
of  showing  his  Invariable  custom  and  meth- 
od of  transacting  business,  and  also  for  the 
purpose  of  showing  his  said  agency.  The 
court  admitted  only  such  of  said  statements 
as  contained  particular  reference  to  the 
plaintiffs  alleged  transactions,  and  excluded 
the  remainder. 

The  defendant's  counsel  requested  the  pre- 
siding Justice  to  give  to  the  Jury  the  fol- 
lowing Instruction,  which  was  refused: 

"If  the  jury  are  satisfied  from  the  testi- 
mony that  Clark  remitted  to  the  Metropoli- 
tan Stock  Exchange  the  money  received 
from  Nolan,  saving  out  only  his  commission 
of  one-eighth,  they  will  be  Justified  in  find- 
ing that  Clark  was  not  the  principal,  but  the 
agent  of  the  Metropolitan  Stock  Exchange." 

To  which  rulings  and  refusal  to  Instruct 
tile  Jury  the  defendant  excepted. 

H.  W.  Oakes,  for  plaintiff.  B.  W.  Crockett 
for  defendant 

STBOUT,  J.  In  August  1895,  plaintiff  had 
four  transactions  with  defendant  by  which 
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plaintiff  purported  to  buy  of  defendant  8,000 
bushels  of  corn,  to  be  delivered  at  a  future 
date,  and  paid  to  defendant  a  margin  of  one 
cent  a  bushel  each  time  corn  fell  in  price  one 
cent  a  bushel.  He  claims  that  the  transac- 
tion was  in  fact  a  gambling  in  margins  on 
the  future  price  of  corn,  and  that  an  actual 
purchase  and  sale  were  not  intended  or  In 
contemplation  by  the  parties.  He  seeks  to 
recover  back  the  money  paid,  under  provision 
of  Rev.  St.  c.  125,  {  8.  Defendant  claimed 
that  the  transaction  was  one  of  legitimate 
business,  and  so  understood  by  the  parties. 
Upon  this  contention  much  evidence  was  In- 
troduced, and  it  was  submitted  to  the  jury, 
under  appropriate  instructions,  to  which  no 
exception  is  taken,  to  find  whether  the  trans- 
action was  In  fact  a  legitimate  business  one, 
contemplating  an  actual  purchase  and  sale,  by 
both  or  either  of  the  parties,  or  whether  it 
was  a  gambling  on  the  future  price.  The 
jury  found  it  to  be  a  gambling,  and  not  a 
business,  transaction. 

Upon  a  careful  examination  of  all  the  evi- 
dence, notwithstanding  the  forms  of  sale  and 
purchase  were  observed,  we  are  satisfied  with 
the  conclusion  reached  by  the  Jury.  It  would 
be  unprofitable  to  review  the  evidence  in  tbls 
opinion. 

The  defendant  resisted  plaintiff's  claim  up- 
on another  ground.  He  asserted  that  he  was 
not  the  principal,  but  the  agent  of  the  Metro- 
politan Stock  Exchange,  and  that  all  that  he 
did  was  in  that  capacity;  and  that  out  of  the 
moneys  received  by  him  he  retained  as  his 
commission  one-eighth,  and  remitted  the  bal- 
ance dally  to  his  principal  In  Boston;  and 
that,  if  plaintiff  had  any  claim  under  the 
statute,  it  was  against  the  Metropolitan  Stock 
Exchange,  and  not  against  the  defendant 
Plaintiff  claimed  that  he  dealt  with  defend- 
ant as  principal,  and  had  no  knowledge  of 
any  agency,  If  any  existed,  and  denied  that 
there  was  any  such  agency  in  fact 

Upon  this  Issue  much  evidence,  both  oral 
and  documentary,  was  Introduced.  The  court 
instructed  the  jury  that  "where  a  party  deals 
with  another,  and  that  other  lets  It  be  known 
that  he  is  a  mere  agent  of  a  party,  and  is  In 
fact  an  agent  of  a  disclosed  principal,  then 
the  party  seeking  redress  for  any  acts  or  con- 
tracts of  that  agent  that  are  within  the  scope 
of  his  authority  must  be  against  his  principal, 
not  against  the  agent"  "That  even  if  a  party 
is  agent  of  a  principal,  and  that  person's  name 
is  not  disclosed,  but  the  agent  deals  as  though 
he  was  the  principal,  without  disclosing  an 
agency  to  the  party  dealing  with  him,  then 
the  party  desiring  redress  has  an  election  to 
sue  either  the  agent  or  principal,  when  he 
finds  out  who  he  is.  If  it  Is  not  till  after  the 
transaction,  he  can  sue  either."  The  court 
carefully  called  the  attention  of  the  jury  to 
the  evidence  bearing  upon  the  question  wheth- 
er defendant  was  or  not  in  fact  an  agent  of 
the  Metropolitan  Stock  Exchange,  and  acting 
in  that  capacity  in  his  dealings  with  plaintiff; 
and  whether  such  agency,  if  it  existed,  was 


known  to  plaintiff,  or  whether  plaintiff  under- 
stood he  was  dealing  with  the  defendant  as 
principal.  The  evidence  upon  this  issue  was 
conflicting,  -but  the  jury  found  for  the  plain- 
tiff; and,  under  the  Instructions,  that  find- 
ing must  have  been  either  that  no  agency  ex- 
isted, or,  if  it  did,  that  plaintiff  was  not  in- 
formed of  it,  but  dealt  with  defendant  as 
principal.  Upon  either  ground,  defendant 
would  be  personally  responsible  to  plaintiff. 
We  see  no  sufficient  cause  to  disturb  the  ver- 
dict The  motion  for  a  new  trial  must  be 
overruled. 

In  regard  to  the  exceptions,  the  dally  state- 
ments of  transactions  between  defendant  add 
the  Metropolitan  Stock  Exchange,  which  had 
reference  to  plaintiff's  dealings,  were  admit- 
ted; but  like  statements,  referring  only  to 
transactions  with  other  parties,  were  exclud- 
ed. The  excluded  statements  had  no  tendency 
to  prove  an  agency.  They  purported  to  be 
transactions  between  the  defendant  and  the 
Metropolitan  Exchange  as  two  principals. 
They  were  directed  to  defendant,  and  stated 
"our  transactions  with  you  to-day  are  as  fol- 
lows." Then  came  a  detailed  statement.  No 
word  of  agency  appears  or  is  suggested  by  the 
papers.  The  defendant  was  not  prejudiced 
by  their  exclusion.  They  tended  to  corrob- 
orate plaintiff's  claim,  rather  than  that  of  de- 
fendant. 

The  requested  Instruction  was  rightly  re- 
fused. It  asked  an  Instruction  that  the  Jury 
might  find  an  agency  of  defendant  from  one 
piece  of  evidence  alone,  excluding  the  effect 
of  other  and  contradictory  evidence  upon  that 
question,  and  was  therefore  misleading.  It  is 
the  province  of  the  Jury  to  determine  the  fact 
from  all  the  evidence,  not  from  one  detached 
portion.  The  instructions  given  to  the  Jury 
were  full,  and  amply  protected  the  rights  of 
the  defendant. 

Motion  and  exceptions  overruled. 


<»l  Me.  74) 
MARCOTTE  v.  ALLEN. 
dfcSupreme  Judicial  Court  of  Maine.    Dec  13, 
1897.) 

Patmbnt— Fkacd — Ignorance  o»  Law— Offices 
— Fkbs—  Nonsuit. 

1.  Whenever  a  payment  made  in  ignorance 
of  the  law  is  induced  by  the  fraud  or  imposition 
of  the  other  party,  and  especially  if  the  parties 
are  not  upon  an  equal  footing,  an  action  to  re- 
cover it  back  is  maintainable. 

2.  For  a  public  officer,  whose  fees,  by  law,  are 
to  be  paid  by  the  city,  and  are  paid  by  the  city, 
to*  receive  fees  to  which  he  knows  he  is  not  en- 
titled, and  which  he  knows  are  being  paid  to  him 
by  a  party  ignorant  of  the  law,  who  would  not 
pay  if  he  knew  the  law,  and  not  to  inform  him 
that  he  was  not  bound  to  pay,  is  fraudulent; 
and  such  officer  should  restore  the  money,  which 
he  cannot  conscientiously  retain. 

3.  In  this  case  the  court  holds  that  the  ad- 
mission of  the  defendant,  and  the  evidence  in- 
troduced by  the  plaintiff,  if  true,  bring  the  case 
within  this  rule. 

4.  In  deciding  whether  an  order  directing  a 
nonsuit  is  correct  the  court  must  assume  that 
the  plaintiff's  evidence  is  true. 

(Official.) 
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Exceptions  from  supreme  Judicial  court,  An- 
droscoggin county. 

Action  by  Francois  X.  Marcotte  against 
Charles  V.  Allen.  The  presiding  Justice  di- 
rected a  nonsuit,  and  plaintiff  excepted.  Ex- 
ceptions sustained. 

J.  G.  Ghabot,  for  plaintiff.  W.  H.  Newell 
and  W.  B.  Skelton,  for  defendant 

SAVAGE,  X  The  plaintiff  Is  an  undertaker. 
The  defendant  is  city  clerk  of  the  city  of  Lew- 
iston.  The  plaintiff  sues  in  this  action,  for 
money  had  and  received,  to  recover  back  fees 
paid  to  the  defendant  for  376  burial  permits  is- 
sued under  the  provisions  of  Pub.  Laws  1891, 
c  118,  as  amended  by  Pub.  Laws  1805,  c.  154. 
At  the  conclusion  of  the  plaintiff's  evidence, 
the  presiding  Justice  directed  a  nonsuit,  to 
which  ruling  the  plaintiff  excepted. 

By  statute,  the  fees  of  city  clerks  for  issu- 
ing burial  permits  are  to  be  paid  by  the  cities 
and  towns;  and  It  was  admitted  that  "the  de- 
fendant was  paid  his  legal  fees  by  the  city  of 
Lewiston  for -all  the  burial  permits  mentioned 
in  this  action  prior  to  March,  1806." 

Assuming,  as  we  must,  that  the  plaintiff's 
evidence  was  true,  the  case  discloses  the  fol- 
lowing facts:  The  plaintiff  paid  the  money 
sued  for  to  the  defendant,  as  fees  for  burial 
permits  Issued  by  him.  A  fee  of  25  cents  was 
paid  each  time  the  plaintiff  had  occasion  to 
require  a  permit.  The  plaintiff  did  not  know 
that  the  statute  required  the  city  to  pay  the 
dry  clerk  for  his  services  in  issuing  permits, 
nor  that  the  defendant  was.  being  paid  by  the 
city  for  the  same.  The  defendant  received 
and  kept  the  money,  and  did  not  inform  the 
plaintiff  that  the  city  was  bound  to  pay,  or 
was  paying,  his  legal  fees.  The  evidence  does 
not  show  that  the  defendant  demanded  pay  of 
the  plaintiff,  as  a  prerequisite  to  the  issuing  of 
the  permits;  but  the  defendant's  predecessor 
In  office  asked  the  plaintiff  to  pay  for  such 
permits,  which  he  did,  and  he  "supposed  it 
was  the  same  rule,  and  paid  him  [the  defend- 
ant] right  along."  From  these  facts  it  can 
hardly  be  inferred  that  the  defendant  thought 
these  payments  were  gratuities,  and  we  are 
satisfied  that  he  must  have  known  that  the 
plaintiff  paid  these  fees  because  be  supposed 
he  was  bound  to.  It  is  clearly  a  case  of  pay- 
ments made  in  ignorance  of  the  law,  and  the 
defendant  relies  upon  the  well-settled  rule  that 
voluntary  payments,  made  with  full  knowl- 
edge of  all  the  facts,  but  under  a  mistake  or 
through  Ignorance  of  the  law,  cannot  be  recov- 
ered.    Norris  v.  Blethen,  10  Me.  348. 

The  defendant  is  a  public  officer,  and,  though 
he  did  not  expressly  demand  the  payment  of 
these  fees,  he  took  them,  knowing  that  the 
plaintiff  was  acting  upon  a  mistaken  view  of 
his  legal  rights.  The  parties  did  not  stand  up- 
on a  level.  The  defendant  was  in  a  position 
where  the  plaintiff  was  Justified  in  relying  up- 
on his  conduct.  A  public  officer  must  deal 
fairly  with  the  public.  Some  courts  have  sus- 
tained actions  like  this  on  the  ground  of  public 


policy.  In  Steamship  Co.  v.  Young,  80  Pa. 
St.  186,  the  court  said  of  the  relations  between 
a  public  officer  and  the  public:  "He  and  the 
public  who  have  business  to  transact  with  him 
do  not  stand  upon  an  equal  footing.  It  is  his 
special  business  to  be  conversant  with  the  law 
under  which  be  acts,  and  to  know  precisely 
how  much  he  Is  authorized  to  demand  for  his 
services.  But  with  them  it  is  different.  They 
have  neither  the  time  nor  the  opportunity  of 
acquiring  the  information  necessary  to  enable 
them  to  know  whether  he  Is  claiming  too  much 
or  not,  and  as  a  general  rule,  relying  on  bis 
honesty  and  integrity,  they  acquiesce  in  his 
demands."  See  Mayor,  etc.,  v.  Lefferman,  4 
Gill,  425;  45  Am.  Dec.  145,  note;  Walker  v. 
Ham,  2  N.  H.  238;  Stevenson  v.  Mortimer, 
Cowp.  805. 

But,  without  deciding  that  this  action  Is 
maintainable  on  the  ground  of  public  policy,  we 
think  it  can  be  maintained  upon  another 
ground.  Whenever  a  payment  made  in  Igno- 
rance of  the  law  Is  Induced  by  the  fraud  or 
imposition  of  the  other  party,  and  especially  If 
the  parties  are  not  upon  an  equal  footing,  an 
action  to  recover  it  back  is  maintainable.  Sto- 
ver v.  Poole,  67  Me.  217;  Silllman  v.  Wbg,  7 
Hill,  150;  Bank  v.  Daniel,  12  Pet  32.  This 
court  has  declared  In  Freeman  v.  Curtis,  51 
Me.  140,  and  in  Jordan  v.  Stevens,  Id.  78,  that 
when  one,  who  himself  knows  the  law,  and 
knows  another  to  be  ignorant  of  It  takes  ad- 
vantage of  his  ignorance,  it  may  be  regarded 
as  fraud.  His  very  silence  may  be  fraudu- 
lent. Downing  v.  Dearborn,  77  Me.  457,  1  Atl. 
407.  For  a  public  officer,  whose  fees,  by  law, 
are  to  be  paid  by  the  city,  and  are  paid  by  the 
city,  to  receive  fees  to  which  he  knows  he  Is 
not  entitled,  and  which  he  knows  are  being 
paid  to  him  by  a  party  Ignorant  of  the  law, 
who  would  not  pay  if  he  did  know  the  law, 
and  not  to  inform  him  that  he  was  not  bound 
to  pay,  is  fraudulent;  and  such  officer  should 
restore  the  money,  which  he  cannot  conscien- 
tiously retain.  To  hold  otherwise  would  be  a 
reproach  to  the  law. 

It  is  the  opinion  of  the  court  that  the  admis- 
sion of  the  defendant  and  the  evidence  intro- 
duced by  the  plaintiff,  brought  the  case  within 
this  rule,  and  that  the  order  directing  a  non- 
suit was  erroneous. 

Exceptions  sustained. 


(91  He.  47) 
ADAMS  v.  ULMEB  et  ai 
(Supreme  Judicial  Court  of  Maine.    Dec.  9, 
1807.) 

Mandamus— Clerk  op  Countt  Commissioners— 
Location  of  Town  Wat— Discontinuance— 
Bridge  ovbr  Navigable  Waters— Warrant 
or  Distress. 

On  appeal  to  the  county  commissioners,  a 
town  way  had  been  located  by  them  in  South 
Thomaston,  which  crossed  navigable  tide  wa- 
ters. The  legislature  of  1880  had  authorized  a 
bridge  over  tide  waters  at  that  place.  South 
Thomaston  failed  to  build  the  bridge,  and  there- 
upon the  county  commissioners,  on  due  proceed- 
ings, appointed  the  petitioner  an  agent  to  build 
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It  The  way  on  land  wis*  constructed  principally 
far  the  voluntary  act  of  individuals,  without 
charge.  The  agent  caused  the  bridge  to  be 
built,  and  rendered  his  account  to  the  county 
commissioners,  which  was  duly  allowed,  and 
Judgment  entered  against  "the  inhabitants  of 
the  town  of  South  Thomaston,  and  against  the 
real  estate  situated  in  said  town  of  South  Thom- 
aston,  whether  owned  by  such  town  or  not."  for 
tie  sum  ot  four  thousand  three  hundred  and 
ninety-two  dollars  and  four  cents;  being  the 
cost  of  the  bridge,  and  the  charges  and  expenses 
of  the  agent  The  county  commissioners  order- 
ed a  warrant  of  distress  to  issue  for  the  amount. 
All  the  proceedings  were  in  accordance  with 
law.  The  respondent  clerk  of  the  county  com- 
missioners refused  to  issue  a  warrant  of  dis- 
tress. Upon  a  petition  for  mandamus,  asking 
that  he  be  compelled  to  do  so,  held: 

X.  That  the  clerk,  as  a  ministerial  officer,  was 
bound  by  law  to  obey  the  order  and  judgment  of 
the  county  commissioners,— that  judgment  ap- 
pearing to  be  regular,  and  upon  a  matter  within 
the  jurisdiction  of  that  board;  that  he  cannot 
justify  a  refusal  by  showing  mistake  or'  mis- 
judgment  of  the  commissioners,  nor  raise  the 
question  of  the  sufficiency  of  the  bridge,  which 
had  been  accepted  by  the  commissioners. 

2.  That  the  five  years,  in  Rev.  St  c.  18,  {  23, 
within  which  the  town  cannot  affect  by  any  ac- 
tion the  location  of  a  town  way  by  county  com- 
missioners, commenced  to  run  on  August  13, 
1892,  when  the  proceedings  and  judgment  of 
the  commissioners  were  affirmed  by  the  supreme 
court,  and  that  the  attempted  discontinuance 
of  the  way  by  South  Thomaston  on  May  16, 
1896,  was  premature  and  Inoperative. 

8.  That  the  permission  of  the  secretary  of  war 
to  build  a  bridge  over  navigable  tide  waters  was 
not  necessary.  The  act  of  congress  of  Septem- 
ber 19,  1890,  which  prohibits  the  erection  of  a 
bridge  in  navigable  waters  without  permission 
of  the  secretary  of  war.  excepts  from  its  opera- 
tion bridges  the  construction  of  which  has  been 
previously  authorised  by  law.  This  bridge  wsb 
authorized  in  1880. 

4.  That  the  bridge  la  wholly  within  the  town 
of  South  Thomaston. 

6.  That  the  petitioner  is  the  proper  party  in 
whose  favor  the  warrant  of  distress  should  is- 
sue. 

(Official.: 

Petition  by  Willis  A.  Adams  for  mandamus 
against  Ralph  R.  Ulmer  and  the  Inhabitants 
of  South  Thomaston.    Writ  granted. 

True  P.  Pierce,  for  petitioner.  0.  H.  &  A. 
S.  Littlefleld,  for  defendants. 

STROUT,  J.  A  petition  for  a  town  way  In 
South  Thomaston  had  been  presented  to  the  se- 
lectmen of  the  town,  who  refused  to  locate; 
and  thereupon  a  petition  was  presented  to  the 
county  commissioners  to  locate  the  same  way, 
upon  the  ground  that  the  selectmen  had  unrea- 
sonably refused  to  locate.  Upon  this  petition, 
the  county  commissioners,  on  the  3d  day  of 
December,  1890,  located  the  town  way  as  pray- 
ed for  and  as  described  in  the  petition.  An 
appeal  was  taken  to  the  supreme  Judicial  court, 
and  on  the  13th  day  of  August,  1892,  the  pro- 
ceedings and  judgment  of  the  county  commis- 
sioners were  wholly  affirmed  by  that  court 
All  the  proceedings  thus  far  appear  to  be  in 
accordance  with  law,  and  no  objection  Is  made, 
except  that  It  is  claimed  that  a  part  of  the  lo- 
cated way  Is  in  St.  George. 

The  location  Included  a  bridge  across  navi- 
gable tide  waters.    Such  bridge  was  author- 


ised by  the  legislature  of  1880,  by  chapter  239 
of  the  Special  Laws  of  that  year.  South  Them- 
aaton  failed  to  open  the  way  and  build  the 
bridge  during  the  time  limited  therefor,  and 
on  May  21,  1896,  on  proper  petition,  the  coun- 
ty commissioners  ordered  "that  said  town  way 
and  bridge  be  opened,  built  and  made  pass- 
able," and  appointed  Willis  A.  Adams,  the 
present  petitioner,  agent  "to  open,  build,  and 
make  passable  said  town  way  and  bridge," 
and  ordered  South  Thomaston  to  pay  into  the 
county  treasury  of  Knox  county  the  expense 
of  the  proceeding,  taxed  at  $63.60.  A  copy  of 
this  adjudication  was  duty  mailed  to  the  select- 
men of  South  Thomaston  on  July  29,  1896. 
Willis  A.  Adams,  the  agent,  filed  in  the  clerk's 
office  a  copy  of  the  contract  made  by  him  for 
the  construction  of  the  bridge  upon  the  way; 
and  on  the  same  day  the  clerk  of  the  county 
commissioners  mailed  by  registered  letter  to 
the  assessors  of  South  Thomaston  a  certificate 
of  the  filing  of  the  contract  for  building  the 
bridge,  the  time  for  Its  completion,  October  6, 
1896,  and  the  amount  to  be  paid  therefor,  to 
wit,  $4,200,  which  certificate  was  received  by 
one  of  the  assessors  of  South  Thomaston  on  the 
same  day. 

The  contract  for  the  bridge,  dated  July  8, 
1896,  was  made  with  the  Wrought-Iron  Bridge 
Company,  of  Canton,  Ohio,  and  by  Its  terms 
was  to  be  completed  in  "ninety  days  from  the 
date  of  this  agreement."  The  bridge  was 
built,  and  on  the  27th  day  of  October,  1896,  it 
was  approved  and  accepted  by  the  county  com* 
missioners.  On  the  same  day  the  account  of 
the  agent,  Adams,  was  presented  to  the  county 
commissioners,  and  notice  duly  given  to  South 
Thomaston.  On  February  15,  1897,  at  a  ses- 
sion of  the  county  commissioners,  Judgment 
was  entered  against  South  Thomaston,  In  fa- 
vor of  Willis  A.  Adams,  agent  for  the  sum  of 
"four  thousand  two  hundred  dollars,  the 
amount  due  the  Wrought-Iron  Bridge  Compa- 
ny, contractor  with  the  said  agent  for  the 
building  of  the  said  bridge  upon  the  said  town 
way,  and  the  bill  of  the  said  Willis  A.  Adams 
for  superintendence,  as  allowed  by  the  county 
commissioners,  for  the  sum  of  one  hundred 
and  ninety-two  dollars  and  four  cents,  •  •  • 
and  that,  after  the  clerk  shall  have  entered  up 
such  judgment,  he  shall  transmit  a  certificate 
of  the  rendition  thereof  to  the  assessors  of  the 
said  town  of  South  Thomaston,"  and  after  20 
days  thereafter,  If  the  amount  remains  un- 
paid, he  shall  "Issue  a  warrant  of  distress  up- 
on the  judgment  *  •  •  according  to  the 
provisions  of  the  statute  In  reference  thereto." 
The  record  concludes  "that  Willis  A.  Adams 
[duly  appointed  agent]  recover  against  the  In- 
habitants of  the  town  of  South  Thomaston, 
and  against  the  real  estate  situated  in  said 
town  of  South  Thomaston,  whether  owned  by 
such  town  or  not  the  sum  of  four  thousand 
three  hundred  and  ninety-two  dollars  and  four 
cents."  A  copy  of  this  judgment  was  served 
upon  one  of  the  assessors  of  South  Thomaston 
on  the  same  day  by  the  sheriff. 

The  respondent,  who  is  clerk  of  the  courts 
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for  Knox  county,  and  ex  officio  clerk  of  the 
county  commissioners,  refused  to  Issue  a  war- 
rant of  distress  -In  accordance  with  the  Judg- 
ment and  direction  of  the  commissioners,  and 
the  petitioner  seeks  by  this  process  to  compel 
him  to  do  so. 

In  Issuing  a  warrant  of  distress  under  the 
Judgment  and  order  of  the  county  commission- 
ers, the  clerk  acts  ministerially.  It  is  his  duty 
to  execute  the  direction  of  the  commissioners, 
if  they  had  Jurisdiction  of  the  subject-matter, 
and  their  proceedings  are  regular  in  form.  It 
Is  his  duty  to  extend  the  formal  record  of  their 
doings.  Errors  of  the  commissioners  anterior 
to  their  formal  Judgment  and  record  can  be 
corrected  under  proper  process  instituted  for 
that  purpose.  Their  clerk  cannot  do  so  by  re- 
fusing to  execute  the  Judgment.  In  this  case 
the  commissioners  had  undoubted  Jurisdiction. 
Their  Judgment  and  record  were  regular  in 
form.  Their  clerk  cannot  Justify  his  refusal 
to  obey  their  order  by  showing  mistake  or  mis- 
Judgment  of  the  commissioners.  If,,  In  audit- 
ing the  charges  of  the  agent,  the  commission- 
ers have  allowed  illegal  fees,  as  claimed  by  re- 
spondent, advantage  of  that  cannot  be  taken  in 
defense  to  this  petition.  Nor  can  the  clerk  in 
this  proceeding  raise  the  question  of  the  suffi- 
ciency of  the  bridge,  which  had  been  accepted 
by  the  commissioners. 

It  la  claimed  in  defense  that  prior  to  the  ap- 
pointment of  the  agent  the  town  had  discon- 
tinued the  way.  The  location  by  the  com- 
missioners was  on  December  3,  1880;  the  at- 
tempted discontinuance  by  the  town,  on  May 
16,  1886.  Rev.  St.  c.  18,  8  28,  provides  that 
"when  a  town  way  has  been  laid  out,  graded 
or 'altered  by  the  commissioners,  their  pro- 
ceedings cannot  be  affected  by  any  action  of 
the  town  within  five  years."  Whether  this 
way  was  legally  discontinued  or  not  depends 
upon  the  question  whether  the  five  years  be- 
gan to  run  from  the  original  location,  Decem- 
ber 3,  1880,  or  from  th?  time  when  the  pro- 
ceedings and  Judgment  of  the  commissioners 
were  affirmed  by  the  supreme  court,  August 
18,  1882.  If  the  former  is  the  true  date,  the 
way  bad  been  discontinued  before  the  appoint- 
ment of  the  agent,  and  his  appointment  was 
Invalid.  If  the  latter  date  is  the  true  one, 
the  town  was  premature  In  its  vote  to  dis- 
continue, and  it,  being  within  the  five  years 
prescribed  by  the  statute,  was  Inoperative.  It 
Is  earnestly  contended  that  the  five  years  be- 
gan to  run  from  December  3,  1880. 

The  appeal  vacated  the  location  by  the  com- 
missioners, and  arrested  all  further  proceed- 
ings thereunder  until  the  final  adjudication 
by  the  supreme  Judicial  court  Rev.  St  c.  18, 
|  48;  Coombs  v.  Commissioners,  71  Me.  240; 
Window  v.  Commissioners,  31  Me.  446.  Un- 
til then  the  land  cannot  be  entered  upon,  nor 
any  right  to  damages  accrue  to  Its  owner. 
Rev.  St  c.  18,  SI  7,  20.  Section  8  of  the  same 
chapter  provides  for  an  appeal  from  the  as- 
sessment of  damages,  "at  any  time  before  the 
third  day  of  the  regular  term  succeeding  that 
att  which  the  commissioners'  return  Is  made," 


to  the  term  of  the  supreme  Judicial  court  first 
held  to  the  county  more  than  80  days  after 
expiration  of  the  time  for  appeal.  But  this 
court  held  In  Boston  &  M.  R.  Co.  v.  County 
Com'rs,  78  Me.  170,  3  A.U.  278,  that  this  provi- 
sion applied  only  when  there  was  no  appeal 
from  the  location.  If  there  was  an  appeal. 
then  the  claimant  for  increased  damages  could 
file  his  notice  of  appeal  within  60  days  after 
final  decision  In  favor  of  the  way,  and  file 
his  complaint  at  a  term  of  this  court  held 
more  than  30  days  after  that  After  this  de- 
cision the  legislature  of  1887  (chapter  181> 
changed  the  statute  to  conform  to  It 

Upon  a  decision  by  the  appellate  court  ap- 
proving the  location  of  the  way,  the  commis- 
sioners are  required  to  carry  It  Into  effect  as 
if  made  by  themselves.  Rev.  St  c.  18,  {  60. 
By  section  4  of  the  same  chapter  the  commis- 
sioners were  required,  in  their  report  of  a 
location,  to  state  when  the  way  was  to  be 
opened,  but  that  time  must  necessarily  date 
from  the  final  establishment  of  a  located  way. 
Prior  to  1862  the  location  of  a  town  way  by 
county  commissioners  was  final  In  that  year 
an  appeal  was  given.  Chapter  123.  The  then 
existing  statute  prohibiting  towns  from  any 
action  affecting  "the  proceedings"  of  the  com- 
missioners within  five  years  was  carried  Into 
the  revision  of  1871  without  alteration;  but  in 
1875  (chapter  26)  the  section  was  amended 
by  adding  the  word  "graded"  after  the  words 
"laid  out"  and  as  thus  amended  it  stands  In 
the  revision  of  1883.  After  the  determination 
of  the  appeal  the  commissioners  have  further 
"proceedings"  to  carry  Into  effect  the  Judg- 
ment These  proceedings  were  arrested  by 
the  appeal,  but  are  not  concluded  till  the  ap- 
pellate court  has  rendered  its  decision.  The 
statute  forbids  the  town  doing  any  act  affect- 
ing the  proceedings  of  the  commissioners. 

Construing  all  these  provisions  In  the  light 
of  the  apparent  intention  of  the  legislature,  It 
Is  evident  that  section  23,  limiting  the  power 
of  the  town,  refers  to  the  proceedings  which 
terminate  in  a  final  location  and  legal  estab- 
lishment of  the  way.  As  this  did  not  occur 
till  August  13,  1892,  the  action  of  the  town 
within  five  years  thereafter  was  invalid,  and 
did  not  discontinue  the  way.  Coombs  v.  Com- 
missioners, supra. 

It  is  objected  that  the  bridge  being  over 
navigable  tide  waters,  and  possibly  an  ob- 
struction to  navigation,  its  existence  was  ille- 
gal, unless  permission  was  had  from  the  sec- 
retary of  war.     No  such  permission  was  had. 

By  chapter  238  of  the  Special  Laws  of 
Maine  of  1880,  authority  was  given  for  the 
location  and  establishment  of  a  bridge,  at 
this  particular  place,  over  tide  waters.  This 
court  has  repeatedly  held  that  the  legislature 
might  authorize  the  construction  of  a  bridge 
over  navigable  tide  waters,  although  naviga- 
tion might  thereby  be  impaired.  Rogers  v. 
Railroad  Co.,  85  Me.  323;  State  v.  Freeport, 
43  Me.  188;  State  v.  Portland  &  K.  R.  Co.,  67 
Me.  402;  State  v.  Leighton,  83  Me.  418,  22 
AtL  880.    So  held  In  Com.  v.  Proprietors  of 
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New  Bedford  Bridge,  2  Gray,  347.  Under 
like  authority  from  the  state,  wharves  and 
docks  are  built  and  maintained.  It  is  un- 
doubtedly true  that  a  large  majority  of  the 
bridges'  over  navigable  tide  waters,  and 
wharves  and  landings  in  them,  In  this  state, 
have  been  erected  and  are  maintained  with- 
out any  express  authority  from  the  United 
States. 

By  the  modern  law  of  nations,  the  territorial 
Jurisdiction  of  a  state  extends  seaward  the 
distance  of  a  marine  league.  See  authorities 
cited  In  note  to  Gould,  Waters,  p.  9.  In  Eng- 
land this  Jurisdiction  was  vested  In  the  crown. 
At  the  time  of  the  Revolution,  when  the  peo- 
ple became  sovereign,  the  respective  states 
succeeded  to  the  title  of  the  crown  In  the 
tide  waters  within  their  territorial  limits. 
The  powers  thus  acquired  by  the  states  were 
those  which  In  England,  and  in  this  country 
previous  to  the  Revolution,  could  have  been 
exercised  by  the  king.  Martin  v.  Waddell, 
16  Pet  367.  This  sovereignty  of  the  state 
over  tide  waters  for  a  marine  league  from  the 
shore  still  resides  in  the  state.  It  was  never 
surrendered  to  the  United  States,  but  was 
restricted  by  the  constitution  of  the  United 
States  only  bo  far  as  the  admiralty  Jurisdic- 
tion of  the  United  States  courts,  and  the  pow- 
er to  regulate  commerce  with  foreign  nations 
and  among  the  states,  was  conferred  upon 
the  general  government  Neither  of  these  is 
absolutely  exclusive  of  state  authority.  The 
commerce  clause  of  the  constitution  Is  the 
only  one  that  can  affect  the  question  here  In- 
volved, and  that  does  not  render  nugatory 
state  legislation  which  affects  commerce  but 
does  not  interfere  with  then  existing  regula- 
tions of  congress  upon  the  same  subject. 
Wilson  v.  Marsh  Co.,  2  Pet  245.  It  is  true 
that,  under  the  power  to  regulate  commerce 
given  it  by  the  constitution,  congress  has  the 
right,  by  appropriate  laws,  to  so  regulate  the 
construction  of  bridges  that  navigation  shall 
not  be  unnecessarily  obstructed;  but  as  stat- 
ed by  the  court  in  Hamilton  v.  Railroad  Co., 
119  U.  S.  281,  7  Sup.  Ct  206,  "until  congress 
Intervenes  in  such  cases,  and  exercises  Its 
authority,  the  power  of  the  state  is  plenary. 
When  the  state  provides  for  the  form  and 
character  of  the  structure,  its  directions  will 
control,  except  as  against  the  action  of  con- 
gress, whether  the  bridge  be  with  or  without 
draws.  Irrespective  of  its  effect  upon  naviga- 
tion." 

In  Oilman  v.  Philadelphia,  3  Wall.  725,  the 
court  say:  "The  national  government  pos- 
sesses no  powers  but  such  as  have  been  dele- 
gated to  it.  The  states  have  all  but  such  as 
they  have  surrendered.  The  power  to  au- 
thorize the  building  of  bridges  is  not  to  be 
found  In  the  federal  constitution.  It  has  not 
been  taken  from  the  state.  It  must  reside 
somewhere.  They  had  It  before  the  constitu- 
tion was  adopted,  and  they  have  it  still."  "It 
must  not  be  forgotten  that  bridges,  which  are 
connecting  parts  of  turnpikes,  streets,  and 
railroads,  are  means  of  commercial  transpor- 


tation, as  well  as  navigable  waters,  and  that 
the  commerce  which  passes  over  a  bridge  may 
be  much  greater  than  would  ever  be  trans- 
ported on  the  water  it  obstructs.  It  is  for 
the  municipal  power  to  weigh  the  considera- 
tions which  belong  to  the  subject,  and  to  de- 
cide which  shall  be  preferred,  and  how  far 
either  shall  be  made  subservient  to  the  other. 
The  states  have  always  exercised  this  power, 
and,  from  the  nature  and  objects  of  the  two 
systems  of  government  they  must  always  con- 
tinue to  exercise  it — subject,  however,  In  all 
cases,  to  the  paramount  authority  of  congress 
whenever  the  power  of  the  states  shall  be  ex- 
erted within  the  sphere  of  the  commercial 
power  which  belongs  to  the  nation." 

This  doctrine  has  been  repeatedly  affirmed 
by  that  court.  Pound  v.  Turck,  95  U.  S.  462; 
Cardwell  v.  Bridge  Co.,  113  U.  S.  205,  5  Sup. 
Ct  423;  Hamilton  v.  Railroad  Co.,-  supra; 
Bridge  Co.  v.  Hatch,  125  U.S. 8, 8  Sup.  Ct  811. 

We  do  not  find  that  congress  acted  upon 
the  general  subject  of  bridges  over  navigable 
tide  waters  prior  to  the  act  of  July  5,  1884. 
By  that  act  It  was  provided  that  if  an  ex- 
isting bridge,  or  one  thereafter  built  proved 
an  obstruction  to  free  navigation,  "by  rea- 
son of  difficulty  In  passing  the  draw  open- 
ing or  the  raft  span  of  said  bridge,  by  rafts, 
steamboats  or  other  water  craft"  the  sec- 
retary of  war  might  require  the  owners  "to 
cause  such  aids  to  the  passage  of  said  draw 
opening  or  of  said  raft  span  *  *  *  to  be 
constructed,  placed  and  maintained  •  *  * 
in  the  form  of  booms,  dikes  or  other  suitable 
and  proper  structures  for  the  guiding  of  said 
rafts,  steamboats  and  other  water  craft  safe- 
ly through."  It  will  be  noticed  that  this  act 
recognized  the  rightful  existence  of  the 
bridge,  and  only  required  a  construction 
which  would  interfere  as  little  as  practicable 
with  navigation,  and  that  both  the  bridge 
and  the  navigable  water  were  of  public  use, 
—the  bridge,  perhaps,  of  the  greater  public 
use.  Both  were  intended  to  be  enjoyed,  but 
the  one  should  not  unnecessarily  Injure  the 
other.  The  water  craft  could  not  Insist  up- 
on absolute  and  uninterrupted  navigation, 
requiring  the  removal  of  the  bridge,  but 
must  enjoy  its  right  subject  to  the  necessary 
partial  Interruption  and  Inconvenience  which 
a  suitable  bridge  would  occasion.  By  the 
act  of  August  11,  1888,  which  applies  par- 
ticularly to  navigable  rivers,  It  was  provid- 
ed that  If,  by  any  bridge  or  pier  therein,  the 
current  was  changed  so  as  to  produce  caving 
of  the  banks,  the  secretary  of  war  might 
require  the  owners  to  repair  the  damage,  or, 
by  some  means  to  be  Indicated  by  the  secre- 
tary, prevent  the  injury.  The  act  does  not 
treat  the  bridge  as  a  nuisance,  but  treats  It 
as  lawfully  existing.  Following  this  action 
of  congress  came  the  act  of  September  19, 
1890,  which  prohibits  the  building  of  any 
wharf  or  bridge  In  any  navigable  waters, 
without  the  permission  of  the  secretary  of 
war,  "In  such  manner  as  shall  obstruct  or 
impair  navigation,"  etc.;    but  the  act  pro- 
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yldes  that  this  prohibition  shall  not  apply  to 
"any  bridge,  bridge  draw,  bridge  piers  and 
abutments,  the  construction  of  which  has 
been  heretofore  duly  authorized  by  law." 
The  bridge  in  question  was  authorized  to  be 
built  by  the  legislature  of  Maine  in  1880. 
At  that  time  congress  had  not  acted  upon 
the  subject,  and,  under  the  authorities  cited, 
the  state  then  had  full  power  to  authorize  Its 
construction.  The  act  of  congress.  In  effect, 
is  a  consent  that  bridges  before  authorized 
by  tbe  state  may  be  built  and  maintained 
without  objection  from  the  federal  govern- 
ment. The  same  act  provides  that  if  "tbe 
secretary  of  war  shall  have  good  reason  to 
believe  that  any  railroad  or  other  bridge 
now  constructed,  or  which  may  be  hereafter 
constructed  over  any  of  the  navigable  water 
ways  of  the  United  States  Is  an  unreasonable 
obstruction  to  the  free  navigation  of  such 
waters  on  account  of  Insufficient  height, 
width  of  span,  or  otherwise,  or  where  there 
is  difficulty  In  passing  the  draw  opening  or 
the  draw  span  of  such  bridge  by  rafts, 
steamboats  or  other  water  craft"  after  no- 
tice and  hearing,  he  may  require  the  owners 
"so  to  alter  the  same  as  to  render  navi- 
gation, through  or  under  It  reasonably  free, 
easy  and  unobstructed."  This  act  Is  a  full 
expression  of  the  will  of  congress.  It  does 
not  authorize  the  secretary  of  war  to  re- 
quire the  removal  of  a  bridge,  nor  to  take 
any  action,  unless  it  Is  "an  unreasonable 
obstruction."  It  recognizes,  by  implication, 
the  right  of  a  state  to  authorize  the  main- 
tenance of  such  bridge,  though  of  necessity 
some  obstruction  to  navigation,  but  requires 
It  to  be  so  constructed  as  not  to  be  an  "un- 
reasonable obstruction."  The  act  is  In  line 
with  the  decision  of  the  supreme  court  of 
the  United  States  in  Railroad  Co.  v.  Ward, 
2  Black,  485,  where  it  was  claimed  that  a 
bridge  obstructing  navigation  was  a  nui- 
sance, but  the  court  applied  the  test,  was  it 
"an  unreasonable  obstruction?" 

Tbe  act  of  1890  was  amended  in  1892,  but 
the  amendment  is  not  material  here,  though 
It  is  significant  that,  in  that  amendment, 
congress  excepted  from  its  operation  bridges 
the  construction  of  which  had  been  pre- 
viously authorized  by  law.  Section  10  of 
the  act  of  September  19,  1890,  prohibiting 
obstruction  to  navigation,  excepts  bridges, 
piers,  etc.,  erected  for  business  purposes, 
"whether  heretofore  or  hereafter  erected." 

Tbe  consent  of  the  secretary  of  war  was 
not  necessary  to  the  lawful  construction  of 
this  bridge,  and  it  is  not  subject  to  removal 
under  any  existing  act  of  the  federal  govern- 
ment The  only  question  that  can  be  raised 
In  behalf  of  water  navigation  is  whether, 
while  It  may  be  some  obstruction,  it  is  so 
constructed  as  to  be  an  "unreasonable  ob- 
,  struction."  If  it  Is,  its  construction  must  be 
changed.  If  it  Is  not,  It  has  the  right  to 
exist  as  It  is. 

Whitehead  v.  Jessup,  53  Fed.  707,  cited  by 
respondent,  was  the  case  of  a  private  bridge 


over  navigable  water,  not  connected  with 
any  public  way,  and  in  which  the  public 
bad  no  rights,  and  was  not  authorized  by 
any  legislative  authority.  It  was  rightly 
held  to  be  a  nuisance.  This  case  has  no 
application  to  a  bridge  erected,  under  legis- 
lative authority,  for  public  use. 

The  case  affords  no  evidence  that  the  wa- 
ters at  this  place  have  been,  or  are  likely  to 
be,  used  to  any  Important  extent  for  pur- 
poses of  navigation;  and  from  Its  location, 
and  the  position  of  the  shore  and  adjacent 
Islands,  depth  of  water,  and  width  of  pas- 
sage, It  may  be  fairly  presumed  that  no 
craft  that  cannot  safely  pass  under  the 
bridge  will  have  occasion  to  navigate  there. 

It  Is  also  objected  that  a  part  of  the  bridge 
is  in  St  George.  The  act  of  1803  setting 
off  a  part  of  St  George  to  South  Thomaston, 
so  far  as  important  to  this  question,  gives 
the  boundary  as  "along  the  shore  around 
Elwell's  Point  and  still  along  the  shore  to 
the  southerly  line  of  South  Thomaston  and 
Including  Seal  Harbor  or  Spruce  Head  Island 
and  Burnt  Island,  lying  on  the  west  side  of 
Muscle  Bldge  Channel."  Elwell's  Folnt  Is 
admitted  to  be  in  South  Thomaston,  and  so 
is  Spruce  Head  Island.  The  bridge  is  from 
Elwell's  Point  to  the  island,  a  distance  of 
448  feet  including  the  approaches  to  the 
bridge.  In  including  the  Island  as  a  part 
of  South  Thomaston,  the  legislature  un- 
doubtedly Intended  to  Include  the  water  In 
the  narrow  passage  between  the  Island  and 
mainland.  There  are  large  industries  upon 
the  island,  requiring  means  of  transportation 
by  a  bridge,  the  expense  of  which  should  be 
borne  by  South  Thomaston.  It  can  hardly 
be  supposed  that  the  legislature,  when  it  an- 
nexed the  island  to  South  Thomaston,  in- 
tended to  leave  a  narrow  space  between  It 
and  the  mainland  In  another  town,  but  geo- 
graphically detached  from  it  The  rule  that 
grants  by  the  state  are  to  be  taken  most 
strongly  against  the  grantee  does  not  ap- 
ply. The  legislature  made  no  grant.  It 
simply  changed  the  boundaries  of  two  towns, 
both  created  by  the  state.  This  objection 
was  first  made  in  the  answer  to  this  petition. 
In  the  carefully  drawn  written  remonstrance 
presented  by  the  selectmen  to  the  county 
commissioners,  It  was  not  raised,  or  alluded 
to  in  the  most  distant  manner.  It  Is  sur- 
prising that  the  selectmen,  if  they  regarded 
the  present  contention  as  valid,  should  have 
omitted  It  in  their  remonstrance,  because.  If 
true,  It  was  a  perfect  defense,  and  ousted 
the  jurisdiction  of  the  county  commissioners. 
A  town  way  must  be  located  in  one  town, 
and  cannot  be  in  two.  This  objection  le 
without  merit 

It  Is  also  objected  that  the  records  of  the 
commissioners  do  not  show  that  the  whole 
way  has  been  made  passable,  but  the  evidence 
Is  that  all  that  part  of  the  way  upon  land  bad 
been  opened  and  built  before  the  bridge  was 
completed.  It  Is  true  that  this  was  done  by 
the  residents  without  cost  to  the  town,  and 


Digitized  by 


Google 


862 


39  ATLANTIO  SBPQRTBB. 


(Me. 


was  by  agreement  with  the  commissioners. 
The  public  has  obtained  Its  entire  town  way, 
and  South  Thomaston  cannot  complain  that  It 
has  been  relieved  of  the  cost  of  grading.  So 
the  deflections  from  the  location  in  the  graded 
road,  made  for  convenience  or  saving  of  cost, 
and  not  complained  of  by  the  public,  cannot 
excuse  the  town  from  liability  to  pay  for  the 
bridge.  The  commissioners  appointed  an  agent 
to  build  the  bridge  and  open  the  way.  The 
agent  found  the  way  graded,  and  the  bridge 
the  only  missing  link,  which  he  supplied.  No 
objection  is  perceived  to  this.  We  have  care- 
fully examined  the  record  of  the  commission- 
ers, and,  although  several  technical  objections 
to  It  are  made,  we  regard  them  all  as  unten- 
able. It  would  be  unprofitable  to  discuss  them 
In  detail. 

It  Is  true  that,  before  the  commissioners  had 
made  their  return  and  entered  judgment 
against  South  Thomaston,  they  ordered  a  war- 
rant of  distress  to  issue,  and  it  was  Issued; 
but,  before  anything  was  done  in  execution  of 
the  warrant,  the  commissioners  discovered  that 
It  had  been  prematurely  Issued,  and  recalled 
and  revoked  It,  as  it  was  their  right  and  duty 
to  do.  Having  been  lmprovidently  issued,  it 
was  Invalid,  and  did  not  afford  the  foundation 
for  an  alias.  Then  they  entered  up  a  proper 
Judgment,  under  their  hands,  In  favor  of  the 
agent,  and  against  South  Thomaston,  and  di- 
rected their  clerk  to  extend  the  record  In  due 
form;  and  in  that  judgment  the  commission- 
ers ordered  their  clerk  to  issue  a  warrant  of 
distress  according  to  the  statute,  if  the  judg- 
ment was  not  paid  within  20  days. after  the 
transmission  of  the  certificate  of  the  rendition 
thereof  to  the  assessors  of  South  Thomaston. 
Thereupon  the  clerk  made  a  record  in  doe 
form,  and  transmitted  a  copy  of  it  to  the  as- 
sessors, under  the  seal  of  the  court  of  county 
commissioners,  duly  attested  by  him,  which 
was  received  by  the  assessors  on  February  15, 
1897.  All  these  proceedings  appear  to  be  reg- 
ular and  In  accordance  with  law. 

The  commissioners  made  return  of  their  do- 
ings and  judgment,  in  writing,  under  their 
hands,  as  required  by  law,  and  their  clerk  duly 
extended  the  record.  The  commissioners  or- 
dered a  warrant  of  distress  to  issue  to  the  pe- 
titioner, as  agent,  for  the  cost  of  the  bridge, 
and  his  expenses  for  superintendence  and  for 
procuring  the  allowance  of  his  account. 

The  petitioner  Is  the  proper  party  in  whose 
favor  the  warrant  of  distress  should  issue. 
He  was  the  contractor  for  the  bridge,  and 
should  collect  from  the  town,  and  pay  the 
builders. 

The  board  of  county  commissioners  is  a 
court,  having  a  seal  and  clerk.  Their  judg- 
ments are  extended  and  recorded  by  their 
clerk.  When  the  clerk  Issues  a  warrant  of  dis- 
tress in  accordance  with  the  judgment  and  or- 
der of  the  commissioners,  it  is  Issued  by  that 
court,  as  required  by  statute.  Their  clerk  is 
their  hand,  and  his  ministerial  act  in  execution 
of  their  order  Is,  In  law,  their  act 

It  results  that  it  was  the  duty  of  the  respond- 


ent, as  clerk  of  the  commissioners,  to  issue  a 
warrant  of  distress  in  accordance  with  the 
judgment  and  order  of  the  couniy  commission- 
ers. 

This  case  was  reported  to  the  law  court  by 
consent  of  parties,  "to  be  heard  upon  the  peti- 
tion, objection,  and  evidence,  documentary  and 
otherwise,". and  "the  law  court  is  to  decide  the 
case  upon  the  pleadings,  and  such  evidence  as 
is  legally  admissible,  and  to  make  such  orders 
and  decrees  as  the  rights  of  the  parties  re- 
quire." Under  this  agreement,  the  parties  ev- 
idently contemplated  that  the  law  court  should 
treat  the  pleadings  as  an  alternative  writ  and 
return,  and  have  thereby  waived  the  right  to 
an  alternative  writ,  and  authorized  the -court 
to  Issue  the  final  peremptory  writ 

No  damages  are  claimed,  and  none  axe 
awarded. 

Peremptory  writ  of  mandamus  to  issue  as 
prayed  for. 

m  Me.  87) 

DUNNING  v.  MAINE  CENT.  E.  CO. 

(Supreme  Judicial  Court  of  Maine.     Dec.  20, 
1897.) 

Railroad— Firs  Sbi  by  Ekginb— Nbouqsncb— 
Evidence— Question  vob  Joky. 

1.  In  the  trial  of  an  action  for  damages  by 
fire  alleged  to  have  been  communicated  by  a 
locomotive  engine,  when  the  question  at  issue 
is  whether,  as  a  matter  of  fact  the  fire  was 
caused  by  any  locomotive,  evidence  that  other 
fires  were  caused  by  the  defendant's  locomo- 
tives, at  about  the  same  time,  and  in  the  same 
vicinity,  is  relevant  and  admissible  for  the  pur- 
pose of  showing  the  capacity  of  locomotive  en- 

§ines  to  set  fires  by  the  emission  of  sparks,  or 
le  escape  of  coals. 

2.  That  other  engines  of  the  same  company, 
under  the  same  general  management  passing 
over  the  same  track,  at  the  same  grade,  at  about 
the  same  time,  and  surrounded  by  the  same 
physical  conditions,  have  scattered  sparks  or 
dropped  coals  so  as  to  cause  fires,  appeals  legiti- 
mately to  the  mind,  as  showing  that  it  was  pos- 
sible for  the  engine  in  question  to  do  likewise. 
Such  testimony  is  Illustrative  of  the  character 
of  the  locomotive,  as  such,  with  respect  to  the 
emission  of  sparks,  or  the  dropping  of  coals. 

3.  And  this  rule  is  applicable  although,  before 
the  testimony  was  admitted,  defendant  s  coun- 
sel claimed  that  the  plaintiff  had  already  iden- 
tified the  engine  as  one  drawing  a  certain  train, 
which  was  true,  and  gave  notice  that  the  en- 
gine drawing  that  train  would  be  fully  identified 
by  the  defendant  and  although  the  defendant 
subsequently  identified  the  engine  by  number. 

4.  This  rule  is  also  applicable,  although,  be- 
fore the  evidence  was  admitted,  defendant's 
counsel  expressly  admitted  the  possibility  of  an 
engine  setting  fires. 

5.  It  does  not  lie  in  the  power  of  one  party  to 
prevent  the  introduction  of  relevant  evidence 
of  the  other  party  by  admitting  in  general  terms 
the  fact  which  Buch  evidence  tends  to  prove,  if 
the  presiding  justice,  in  his  discretion,  deems  it 
proper  to  receive  it  Parties,  as  a  general  rule, 
are  entitled  to  prove  essential  facts,  and  present 
to  the  jury  a  picture  of  the  events  relied  upon. 
To  substitute  for  such  a  picture  a  naked  admis- 
sion might  have  the  effect  to  rob  the  evidence 
of  much  of  its  fair  and  legitimate  weight.  Bdd, 
that  exceptions  do  not  he  to  the  admission  of 
relevant  evidence  under  such  circumstances. 

6.  The  testimony  of  a  witness  that  he  saw 
fire  in  a  pile  of  sleepers  beside  the  railroad 
track,  soon  after  a  locomotive  had  passed,  is  ad- 
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missible,  and  should  not  be  afterwards  stricken 
oat  upon  motion,  although  upon  cross-examina- 
tion he  testified  that  he  did  not  know  how  the 
fire  caught,  or  how  long  it  had  been  burning, 
though  "it  couldn't  have  been  there  a  great 
while."  The  weight  of  the  evidence  is  for  the 
jury. 

7.  So  in  regard  to  the  testimony  of  a  witness 
who  testified  that  he  saw  a  fire  soon  after  an 
engine  had  passed,  though  his  statement  upon 
cross-examination  respecting  the  time  he  saw 
the  fire  was  inconsistent  with  his  testimony  first 
given. 

8.  So  in  regard  to  the  testimony  of  a  witness 
who  testified  that  he  saw  certain  fires  two  or 
three  days  after  the  fire  in  question,  although  a 
witness  for  the  defendant  recollected  these  fires 
as  having  occurred  between  two  and  three 
months  later.  Held  that,  whatever  the  facts 
may  have  been,  these  are  questions  which  can- 
not be  settled  upon  exceptions.  It  is  for  the 
jury  to  consider,  in  view  of  all  the  testimony, 
whether  the  witnesses  are  credible  and  reliable. 
The  court  cannot  exclude  the  testimony  of  a 
witness  because  it  is  inconsistent  or  inaccurate. 

Thatcher  v.  Railroad  Co.,  27  AtL.  619,  85 
Me.  502,  affirmed. 

(Official.) 

Exceptions  from  supreme  judicial  court, 
Penobscot  county. 

Action  by  John  O.  Dunning  against  the 
Maine  Central  Railroad  Company.  Verdict 
for  plaintiff.  Motion  for  new  trial,  and  ex- 
ceptions.   Motion  and  exceptions  overruled. 

This  was  an  action  on  the  case  to  recov- 
er for  the  loss  of  the  ice  houses,  and  prop- 
erty therein,  formerly  belonging  to  the  Kat- 
ahdin  Ice  Company,  and  situate  in  Bangor, 
between  the  track  of  the  defendant  company 
and  the  Penobscot  river,  at  High  Head.  The 
case  was  tried  to  a  jury  In  the  court  below, 
sitting  In  Penobscot  county;  and  it  was 
agreed  that  the  case  should  be  submitted  to 
the  jury  upon  the  single  question  of  the  de- 
fendant's liability,  with  the  understanding 
that,  if  there  was  a  verdict  for  the  plaintiff, 
it  was  to  be  heard  by  Mr.  Justice  Wiswell 
in  damages. 

The  first  count  in  the  declaration  Is  as  fol- 
lows: 

"In  a  plea  of  the  case,  for  that  the  said 
plaintiff,  at  Bangor  aforesaid,  on  the  27th 
day  of  May,  1896,  owned  and  was  possessed 
of  certain  property,  to  wit,  the  ice  houses  for- 
merly belonging  to  Katahdin  Ice  Company, 
and  lying  and  being  in  Bangor  aforesaid,  be- 
tween the  track  of  said  Maine  Central  Rail- 
road Company  and  the  Penobscot  river,  at 
Higb  Head,  so-called,  and  the  boiler  house 
connected  therewith,  all  being  of  the  value 
of  twenty  thousand  dollars;  and  also  of  cer- 
tain machinery,  tools,  and  appliances,  con- 
sisting of  engine,  boiler,  elevator,  shafting, 
belts,  runs,  rigging,  and  ice  tools,  all  being 
of  the  value  of  three  thousand  dollars;  and 
also  of  a  large  quantity  of  ice  stored  in  said 
houses,  to  wit,  twenty  thousand  tons  of  ice, 
of  great  value,  to  wit,  of  the  value  of  twelve 
thousand  dollars;  all  of  which  said  buildings 
and  property  were  then  and  there  of  the  to- 
tal value  of  thirty-five  thousand  dollars,  and 
were  then  and  there  lawfully  placed  and 
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stored  on  land  of  said  plaintiff,  and  adjoining 
the  railroad  of  said  Maine  Central  Railroad 
Company,  and  were  then  and  there,  and  for 
a  long  time  before  had  been,  situated  and  de- 
posited there,  and  were  such  property  as 
said  Maine  Central  Railroad  Company  had 
an  insurable  Interest  in,  and  could  have  pro- 
cured insurance  thereon;  and  then  and 
there  said  Maine  Central  Railroad  Company, 
so  chartered  by  the  laws  of  said  state,  did 
own  and  operate  a  railroad  adjoining  said 
premises  and  property  of  said  plaintiff,  and 
did  then  and  there  run  and  use,  by  its  serv- 
ants and  agents,  a  locomotive  engine,  and 
cars  attached  thereto;  and  on  said  day,  at 
said  Bangor,  while  said  locomotive  engine 
was  being  run  and  used  and  operated  on  said 
railroad  by  said  corporation,  said  property 
of  said  plaintiff  was  injured  and  destroyed 
by  fire  communicated  by  said  locomotive  en- 
gine, so  being  run  and  used  by  said  corpora- 
tion. 

"And  said  plaintiff  avers  that  his  said 
property  above  named,  .and  so  situated  as 
above,  was  totally  destroyed  at  said  time  and 
place  by  said  fire,  and  that  the  sole  cause  of 
said  fire,  and  such  injury  and  destruction  of 
his  property,  was  the  fire  communicated  by 
the  locomotive  engine  so  being  used  and  run 
by  said  corporation." 

The  jury  returned  a  verdict  in  favor  of  the 
plaintiff,  and  the  defendant  filed  a  general 
motion  for  a  new  trial,  and  also  took  excep- 
tions. 

From  the  defendant's  bill  of  exceptions  it 
appears  that  the  plaintiff's  counsel,  in  his 
opening  of  the  case,  had  claimed  that  the  fire 
which  caused  the  damage  which  is  sued  for 
In  this  case  had  been  communicated  by  the 
locomotive  of  the  defendant  company  which 
drew  what  was  known  as  the  "Dexter  and 
Dover  Train,"  that  left  Bangor  on  the  after- 
noon of  May  27,  1896,  at  4:30  p.  m. 

Frank  William  Robinson,  whose  deposition 
was  introduced  by  the  plaintiff,  testified  that 
on  the  afternoon  of  May  27th  he  left  his 
house,  which  was  near  the. ice  house  that 
was  destroyed,  about  5  p.  m.,  local  time,  or 
450,  standard  time,  in  the  afternoon  of  that 
day,  and,  going  up  the  track  towards  the 
station  in  Bangor,  he  met  a  locomotive  draw- 
ing the  Dover  and  Dexter  train,  and  that  at 
about  the  time  he  got  up  to  the  city  he  heard 
the  alarm  of  fire  caused  by  the  fire  in  ques- 
tion. 

William  H  Quine,  a  witness  for  the  plain- 
tiff, had  testified  that  he  saw  an  engine  draw- 
ing the  Dexter  and  Dover  train  go  by  10  or 
15  minutes  before  this  fire  In  the  ice  house 
was  discovered. 

Margaret  S.  McOormlck,  a  witness  for  the 
plaintiff,  had  testified  that  she  saw  the  Dex- 
ter and  Dover  train  go  by  between  half  past 
4  and  25  minutes  of  5,  and  that  the  fire  In  the 
ice  house  was  discovered  at  5  minutes  after 
5. 

Philip  P.  McCormick  had  testified  that  H 
was  15  or  20  minutes,  more  or  leas,  after  the 
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Dexter  train  went  out,  that  the  fire  In  the 
ice  house  was  first  discovered. 

It  was  claimed  throughout  the  case  by  the 
plaintiff  that  this  fire  was  caused  by  the  par- 
ticular locomotive  which  drew  the  Dexter 
and  Dover  train,  leaving  Bangor  on  that 
particular  day  at  4:30  o'clock  in  the  after- 
noon. 

Plaintiff's  counsel  offered  testimony  tend- 
ing to  show  that,  at  various  times  shortly  be- 
fore and  after  the  fire  In  the  ice  house  con- 
stituting the  cause  of  action  in  this  case,  oth- 
er fires  were  seen  on,  or  In  the  immediate  vi- 
cinity of,  the  track,  and  that  other  engines 
of  the  defendant  corporation,  by  emitting 
sparks,  cinders,  or  coals,  spread  fire. 

This  testimony  was  not  at  first  admitted, 
but  after  the  Introduction  of  the  testimony 
hereinbefore  stated,  as  to  the  Identity  of 
the  engine  which  it  was  claimed,  on  the  part 
of  the  plaintiff,  set  this  particular  fire,  the 
presiding  justice,  against  the  objection  and 
subject  to  the  exception  of  the  counsel  for 
the  defendant,  ruled,  for  the  purposes  of  this 
trial,  that  for  the  purpose  of  showing  the 
capacity  of  locomotives  used  by  the  defend- 
ant company  to  cause  fires,  and  for  the  pur- 
pose of  showing  the  possibility  that  this  fire 
was  caused  as  claimed  by  the  plaintiff,  he 
would  admit  testimony  tending  to  show  that 
at  various  times  about  the  time  that  this 
fire  was  caused,  and  In  that  vicinity,  en- 
gines of  the  defendant  corporation,  by  emit- 
ting sparks,  cinders,  or  coals,  spread  fire, 
and  that  fires  were  seen  on,  or  in  the  imme- 
diate vicinity  of,  the  track,  shortly  after  the 
passage  of  locomotives  of  defendant  company. 

Defendant's  counsel  thereupon  gave  notice 
that  the  engine  drawing  this  train  would  be 
fully  identified,  and  that  it  appeared  already 
that  the  plaintiff  had  identified  that  engine  as 
drawing  that  particular  train,  and  that  he,  in 
behalf  of  the  defendant,  admitted  the  possi- 
bility of  engines  setting  fires;  but  the  presid- 
ing justice  admitted  the  testimony,  saying,  fur- 
ther, that  he  thought  the  evidence  should  be 
of  such  a  character  as  to  show  that  these  fires 
were  caused  by  locomotives  of  the  defendant 
company,— not  merely  that  there  were  other 
fires  at  other  times  In  the  immediate  vicinity 
of  the  track,  but  that  sparks  were  emitted,  or 
that  coals  were  emitted,  or  shortly  after  the 
passage  of  other  locomotives  other  fires  were 
seen  upon  the  track  or  along  the  track. 

To  this  ruling,  and  the  admission  of  such  tes- 
timony, defendant  took  exceptions. 

John  Lee,  a  witness  called  by  the  plaintiff, 
was  asked  the  following  question:  "Have  you, 
at  or  about  the  time  of  this  fire  on  the  27th  day 
of  May  last,  seen  any  fires  about  in  the  vicinity 
of  the  ice  houses,  and  contiguous  to  the  track, 
immediately  or  soon  after  the  passage  of  any 
locomotives  of  the  Maine  Central  Railroad?" 

This  question,  objected  to  by  counsel  for  the 
defendant,  was  admitted,  subject  to  his  objec- 
tion and  exception,  whereupon  the  witness  an- 
swered: 

"Yes,  sir;  I  have  seen  fires;"  and  went  on 


to  state  that  he  saw  one  that  very  afternoon 
that  the  fire  In  the  Ice  house  took  place,  and 
that  it  was  in  a  pile  of  sleepers  at  the  south- 
erly end  of  High  Head  cut. 

This  same  witness,  upon  cross-examination, 
testified  that  he  did  not  know  how  this  fire 
in  the  sleepers  caught;  he  did  not  know  how 
long  it  bad  been  burning  when  he  saw  It;  and 
that  he  did  not  know  anything  about  it,  ex- 
cept that  he  saw  It  He  subsequently  said 
that  it  could  not  have  been  there  a  great  while 
when  he  saw  it,  as  he  judged  from  the  head- 
way it  had.  This  witness  further  testified 
that  he  left  the  stable  on  that  day  at  1  o'clock, 
local  time,  or  half  past  12,  standard;  that  it 
took  him  about  15  minutes  to  go  from  the  sta- 
ble to  the  ice  houses;  that  Immediately  upon 
his  arrival  they  went  to  work  loading  up  the 
teams;  that  they  loaded  up  four  teams  that 
afternoon;  and  that  it  ordinarily  took  to  load 
all  the  teams  some  two  hours,  more  or  less. 
He  said  that  he  sew  this  fire  in  the  sleepers 
after  they  commenced  to  load,  and  that  he 
could  not  say  whether  It  was  while  they  were 
loading  the  second  team,  or  the  first  team, 
when  he  saw  It,  or  the  third  or  the  fourth  team. 

It  was  admitted  that  a  train  left  the  Maine 
Central  station  at  1:40,  standard,  in  the  after- 
noon of  that  day.  At  the  close  of  this  wit- 
ness' testimony  and  after  said  cross-examina- 
tion, counsel  for  the  defendant  asked  that  this 
testimony  relating  to  this  fire  In  the  sleepers 
be  stricken  out,  whereupon  the  court  ruled  tiiat 
it  might  stand,  subject -to  objection. 

To  the  admission  of  the  aforesaid  testimony, 
and  the  allowing  It  to  stand,  defendant  except- 
ed. 

Thomas  E.  Smullen,  a  witness  called  by  the 
plaintiff,  was  asked,  "Did  you  ever  notice  cin- 
ders along  the  track?"  and  answered,  "Yes, 
sir,"  and  was  further  asked,  "Now,  within  a 
few  days  or  weeks  of  the  fire  at  the  Ice  house, 
have  you  seen  other  fires  in  the  vicinity  of 
the  ice  house,  near  the  railroad  track,  and 
shortly  after  the  passage  of  the  locomotive 
within  a  short  time  before?"  to  which  he  an- 
swered, "Yes,  sir;"  and,  the  defendant's  coun- 
sel objecting,  the  court  said,  "All  of  this  Is  sub- 
ject to  the  general  objection." 

To  the  admission  of  this  testimony,  defend- 
ant excepted. 

Charles  M.  Stewart,  a  witness  called  by  the 
plaintiff,  subject  to  the  same  general  objection 
on  the  part  of  the  defendant  was  allowed  to 
testify  In  relation  to  other  fires,  and  testified 
particularly  as  to  a  lot  of  fires  (13  different 
fires,  he  said)  found  on  the  sleepers  of  that  sec- 
tion of  the  railroad  In  one  day. 

To  the  admission  of  this  testimony,  defend- 
ant excepted. 

Defendant  subsequently  identified  this  par- 
ticular engine  drawing  the  Dexter  and  Dover 
train  as  engine  No.  06,  and  showed  that  the 
engines  in  use  on  this  particular  railroad  were 
built  by  different  builders,  of  different  sizes 
and  different  classes  of  construction,  and  fur- 
ther showed,  particularly  In  relation  to  the 
great  number  of  fires  on  one  day  In  the  sleep- 
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ere,  testified  to  by  Charles  M.  Stewart,  that 
they  were  caused  by  another  locomotive,  No. 
162,  which  had  defective  grate  bars,  allowing 
the  dropping  of  coals  onto  the  sleepers;  the 
engine  being  a  new  one,  and  not  having  been 
fully  fitted  for  Its  work.  Defendant  further 
showed  that  the  cinders  which  are  taken  from 
the  locomotives  as  they  accumulate  are  loaded 
on  cars,  and  distributed  along  the  shoulders  of 
the  roadbed  In  this  vicinity. 

After  all  this  testimony  on  the  part  of  the 
defendant  had  been  .introduced,  and  at  the 
close  of  the  testimony  in  the  case,  defendant's 
counsel  renewed  his  motion  to  strike  out  this 
evidence  regarding  other  fires  which  had  been 
objected  to^  but  the  court  overruled  the  mo- 
don;  to  which  overruling  of  the  motion,  and 
allowing  the  testimony  to  stand,  the  defendant 
excepted. 

A  full  report  of  the  evidence  In  the  case,  and 
a  full  copy  of  the  charge  of  the  presiding  Jus- 
tice to  the  jury,  as  bearing  upon  the  points 
of  the  exceptions,  were  made  a  part  of  the  bill 
of  exceptions. 

Among  other  instructions  given  by  the  pre- 
siding justice  to  the  Jury  are  the  following: 

"Now,  there  has  been  certain  other  testi- 
mony Introduced  in  this  case.  To  some  ex- 
tent, guarded  evidence  has  been  offered,  as  you 
very  well  remember,  tending  to  show  that  oth- 
er locomotives,  or  locomotives  generally  of  this 
road,  at  about  the  time  of  the  fire,  and  In  that 
vicinity,  did  scatter  fire,  by  the  emission  of 
sparks  or  the  escape  of  coals,  or  In  some  way 
that  fire  has  escaped  from  other  engines,  and 
set  fire  to  other  inflammable  material  along 
the  line  of  the  track.  That  was  offered,  gen- 
tlemen, and  admitted,  for  but  one  single  pur- 
pose. *  *  *  It  was  admitted  for  the  pur- 
pose of  showing  the  capacity  of  locomotive  en- 
gines to  set  fire  by  the  emission  of  sparks  or 
the  escape  of  coals,— to  show  the  possibility  that 
such  things  might  happen  from  the  engines 
that  were  in  general  use  by  this  company  (this 
defendant  company)  at  this  point;  and  it  is 
not  competent  for  any  other  purpose,  and  will 
not,  I  am  sure,  and  cannot,  have  any  other 
bearing  In  your  minds." 

Charles  P.  Stetson  and  John  R.  Mason,  for 
plaintiff.    Charles  F.  Wdodard,  for  defendant. 

SAVAGE,  J.  Action  on  the  case  to  recover 
for  the  loss  of  property  by  fire  alleged  to  have 
been  communicated  by  a  locomotive  engine  of 
the  defendant  corporation.  The  case  comes 
up  on  a  motion  for  a  new  trial,  and  on  excep- 
tions. The  entire  evidence  and  the  charge  of 
the  presiding  justice  are  made  a  part  of  the  bill 
of  exceptions.  The  plaintiff's  claim  Is  based 
solely  upon  the  statute  <Rev.  St.  c.  51,  f  64) 
which  provides  that,  "when  a  building  or  other 
property  is  injured  by  fire  communicated  by  a 
locomotive  engine,  the  corporation  using  It  is 
responsible  for  such  Injury."  No  question  -  of 
negligence  on  the  part  of  the  defendant  is  In- 
volved. The  principal,  If  not  the  only,  Issue 
of  fact  submitted  to  the  jury,  was  whether  the 


fire  which  occasioned  the  loss  of  the  plaintiff's 
ice  house  was  in  fact  communicated  by  one  of 
the  defendant's  locomotives.  The  plaintiff  re- 
lies upon  circumstantial  evidence.  The  defend- 
ant claims  that  the  circumstances  proved  are 
not  sufficient  to  raise  a  legitimate  inference 
that  the  fire  was  communicated  by  one  of  Its 
engines. 

The  evidence  Introduced  by  the  plaintiff 
shows,  we  think,  that  on  May  27,  1896,  the 
Dover  and  Dexter  train,  drawn  by  one  of  the 
defendant's  engines,  passed  the  plaintiff's  ice 
house  at  4:35  o'clock  p.  m.;  that,  about  15  or 
20  minutes  later,  fire  was  discovered  burning  on 
the  roof  of  the  Ice  bouse,  which  inclined  to- 
wards the  railroad,  at  a  point  about  55  feet 
from  the  railroad  track,  and  somewhat  higher 
than  the  level  of  the  track,  but  lower  than  the 
top  of  the  smokestack  of  the  engine;  that  when 
first  discovered  the  fire  had  burned  over  a  space 
about  2  feet  square;  that  when  an  attempt  was 
made,  immediately  afterwards,  to  beat  it  out 
with  a  stick,  it  was  scattered  to  others  parts  of 
the  roof;  that  there  was  no  appearance  of  fire 
within  the  building  until  after  the  fire  burned 
through  the  roof;  that  on  that  day  no  ice 
had  been  taken  from  the  building,  the  Ice-house 
engine  had  not  been  run,  and  no  fire  had  been' 
made  or  used  within  the  building;  that  two  or 
three  workmen  had  been  employed  about  the 
building  during  the  day,  one  of  whom  was  the 
watchman;  that  he  finished  work  and  left  the 
building  5  or  10  minutes  before  the  passing  of 
the  Dover  and  Dexter  train;  that  when  he  left 
there  was  no  appearance  of  fire  in  or  about  the 
building;  that  no  person  had  been  seen  upon 
or  about  the  roof  that  day;  that  the  season  was 
very  dry,  the  roof  was  dry,  and  the  shingles 
old;  that  a  strong  wind  was  blowing  towards 
the  ice  house,  from. the  railroad;  that,  In  the 
vicinity  of  the  Ice  house,  the  railroad  track,  In 
the  direction  the  Dover  and  Dexter  train  was 
going,  had  an  up  grade  of  41  feet  to  the  mile; 
that  locomotive  cinders  were  seen  about  the 
track  at  about  the  time  of  the  fire;  and  that 
sparks  were  seen  coming  from  a  locomotive, 
but  whether  it  was  from  the  locomotive  In  ques- 
tion does  not  appear.  There  Is  no  evidence 
that  the  fire  was  communicated  by  any  of  the 
defendant's  engines,  unless  it  was  by  the  one 
drawing  the  Dover  and  Dexter  train. 

Against  the  objection  of  the  defendant,  the 
plaintiff  was  permitted  to  Introduce  evidence 
to  show  that  at  various  times  about  the  time 
that  this  fire  was  caused,  and  In  that  vicinity, 
engines  of  the  defendant  corporation,  by  emit- 
ting sparks,  cinders,  or  coals,  spread  fires,  and 
that  fires  were  seen  on,  or  in  the  immediate 
vicinity  of,  the  track,  shortly  after  the  passage 
of  defendant's  engines,  of  such  a  character  as 
to  show  that  they  were  caused  by  such  en- 
gines; and  the  admissibility  of  testimony  of 
this  class  is  the  principal  question  raised  by  the 
defendants  exceptions.  Before  the  testimony 
was  admitted,  the  defendant's  counsel  claimed 
that  the  plaintiff  had  already  Identified  the  en- 
gine as  the  one  drawing  the  Dover  and  Dexter 
train,  and  gave  notice  that  the  engine  drawing 
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that  train  wouM  be  folly  Identified  by  the  de- 
fendant, and  the  defendant  did  subsequently  In- 
troduce evidence  that  the  engine  which  drew 
that  train  was  No.  95.  Also,  before  the  testi- 
mony concerning  other  fires  was  admitted,  the 
defendant's  counsel  expressly  admitted  the  pos- 
sibility of  engines  setting  fires;  and  be  now 
claims  that,  because  of  this  admission,  the  tes- 
timony, even  if  otherwise  relevant  and  admis- 
sible to  show  such  a  possibility,  should  have 
been  excluded.    We  do  not  think  so. 

It  does  not  lie  In  the  power  of  one  party  to" 
prevent  the  Introduction  of  relevant  evidence 
by  admitting  in  general  terms  the  fact  which 
such  evidence  tends  to  prove,  if  the  presiding 
justice,  In  his  discretion,  deems  It  proper  to  re- 
ceive it  Parties,  as  a  general  rule,  are  enti- 
tled to  prove  the  essential  facts,— to  present  to 
the  jury  a  picture  of  the  events  relied  upon. 
To  substitute  for  such  a  picture  a  naked  ad- 
mission might  have  the  effect  to  rob  the  evi- 
dence of  much  of  Its  fair  and  legitimate  weight 
No  exception  lies  to  the  admisslpn  of  relevant 
evidence  under  such  circumstances. 

To  return  to  the  principal  question.  In  the 
case  of  Thatcher  v.  Railroad  do.,  85  Me.  502, 
27  Att.  519  (a  case  similar  to  the  one  now  un- 
der consideration),  this  court  said,  respecting 
evidence  tending  to  show  other  fires  communi- 
cated by  the  locomotives  used  on  the  defend- 
ant's railroad  at  different  times  about  the  same 
time  that  the  plaintiff's  lumber  was  destroyed 
by  fire,  and  in  the  same  vicinity:  "We  think 
its  competency,  where  the  issue  Is  whether  the 
fire  was  communicated  from  a  locomotive,  is 
clearly  established  by  courts  of  the  highest  au- 
thority. It  tends  to  show  the  capacity  of  the 
Inanimate  thing  to  set  fires  along  the  road,  and 
when  a  fire  is  discovered  soon  after  a  locomo- 
tive has  passed,  and  there  is  no  evidence  tend- 
ing to  show  that  it  might  have  been  caused  In 
some  other  way,  It  authorizes  the  Inference  that 
it  was  caused  by  the  locomotive."  The  learned 
counsel  for  the  defendant  claims  that  the  rule 
so  stated  is  subject  to  modification,  and  that  it 
is  applicable  only  when  the  engine  alleged  to 
have  caused  the  loss  Is  not  identified.  He 
claims,  also,  that  the  case  of  Thatcher  v.  Kail- 
road  Co.  itself  recognizes  such  a  modified  rule. 
But  that  case  merely  recognizes  that  "there  are 
several  authorities  declaring  that  to  be  the 
rule,"  and  further  says  that,  as  "neither  the 
plaintiff  nor  any  of  his  witnesses  were  able  to 
Identify  the  locomotive  by  name  or  number," 
the  evidence,  when  admitted,  was  "clearly  with- 
in the  modified  rule."  So  that,  even  if  the 
modified  rule  was  the  correct  one,  the  defend- 
ant in  that  case  had  no  good  ground  of  com- 
plaint This  was  not  a  recognition  of  the  mod- 
ified rule  as  the  law  in  this  state. 

The  defendant's  counsel  further  contends  that 
aa  the  admissibility  of  the  evidence  in  the 
Thatcher  Case  was  finally  sustained  on  the 
ground  that  at  the  time  it  was  offered  the  par- 
ticular engine  had  not  been  identified,  bo  that 
in  any  event  the  case  'was  brought  within  the 
modified  rule  claimed  by  the  defendant  there- 
fore the  broader  rule  stated  by  the  court— and 


which  we  have  quoted— should  be  regarded  as 
obiter  dictum,  and  we  are  asked  to  reconsider 
the  whole  question. 

It  may  well  be  doubted  whether  the  evidence 
In  this  case  on  the  part  of  the  plaintiff,  as  to  the 
identity  of  the  engine,  is  sufficient  to  bring 
the  case  within  (the  modified  rule  contended  for. 
It  Is  true  that  during  the  trial  the  defendant 
gave  notice  that  It  would  fully  identify  the 
engine,  but  proof  of  Identity  from  the  defend- 
ant at  that  time  would  be  of  little  service  to 
the  plaintiff  to  enable  him  to  investigate  the 
character,  or  the  previous  history,  as  to  fires, 
of  that  particular  engine,  If  he  was  to  be  lim- 
ited by  the  modified  rule;  and  neither  the  no- 
tice that  proof  would  be  made,  npr  the  fact 
that  it -was  made  subsequently  by  the  defend- 
ant can  affect  the  question  we  are  discussing. 
The  engine  was  not  identified,  on  the  part  of  the 
plaintiff,  by  name  or  number,  but  only  as  the 
engine  which  drew  the  Dover  and  Dexter  train 
that  day.  There  was  no  mark  upon  it  known 
to  the  plaintiff,  by  which  he  could  Identify  It 
elsewhere.  He  Identified  the  train.  Waa  he 
bound  to  know  that  the  same  engine  hauled  the 
Dover  and  Dexter  train  each  day?  The  de- 
fendant says  this  engine  was  No.  95.  True 
No.  95  Is  the  same  Identical  engine,  day  after 
day;  but  the  engine  drawing  the  Dover  and 
Dexter  train  may  be  Identical  day  after  day, 
and  It  may  not  be.  It  would  be  manifestly 
difficult  if  not  impossible,  for  an  Injured  party 
who  could  Identify  an  engine  only  by  the  train 
It  drew  cm  a  particular  occasion  to  obtain  any 
information  which,  within  the  modified  rule, 
would  be  of  any  service  to  him,  except  such 
as  the  servants  of  the  railroad  company  were 
willing  to  communicate.  And  the  authori- 
ties seem  to  be  to  the  same  effect.  Thatcher  v. 
Railroad  Co.-  la  in  point  In  Railway  Co.  v. 
Richardson,  91  U.  S.  454,  the  trains  were  Iden- 
tified, but  the  court  declared  that  the  locomo- 
tives were  not.  So  in  Diamond  v.  Railway  Co., 
6  Mont  580,  13  Pac.  367;  Piggott  v.  Railway 
Co.,  3  Man.,  O.  &  S.  228;  Koontz  v.  Navigation 
Co.,  20  Or.  3,  28  Pac.  820.  In  many  cases 
where  the  modified  rule  has  been  applied,  the 
engines  have  been  identified  on  the  part  of  the 
plaintiff  by  name  or  number.  Inman  v.  Rail- 
road Co.,  90  Ga.  663,  16  S.  E.  958;  Ireland  v. 
Railroad  Co.,  79  Mich.  168,  44  N.  W.  426; 
Railroad  Co.  v.  Schultz,  93  Pa.  St.  341;  Rail- 
way Co.  v.  Decker,  78  Pa.  St  293.  In  Hen- 
derson v.  Railroad  Co.,  144  Pa.  St  461,  22  Att. 
851,  cited  by  defendant's  counsel,  four  trains 
had  passed  within  an  hour,  the  engine  of  one 
of  which  was  Identified  by  the  plaintiff  by  num- 
ber; the  others,  not.  It  was  unknown  which 
engine,  if  any,  caused  the  fire.  The  court  gave 
the  modified  rule  as  applicable  In  case  of  un- 
identified engine,  and  the  broader  rule,  as  stat- 
ed by  Libbey,  J.,  In  Thatcher  v.  Railroad  Co., 
as  applicable  In  other  cases,  saying,  "Where 
the  offending  engine  Is  not  clearly  or  satisfac- 
torily Identified,  it  Is  competent  for  the  plain- 
tiff to  prove  that  the  defendant's  locomotives 
generally,  or  many  of  them,  at  or  about  the 
time  of  the  occurrence,  threw  sparks  of  unusual 
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Rise,  and  kindled  numerous  fires  upon  that  part 
of  their  road,  to  sustain  or  strengthen  the  Infer- 
ence that  the  fire  originated  from  the  cause  al- 
leged." 

But,  without  regard  to  the  question  of  Iden- 
tity, upon  a  careful  re-examination  of  the  de- 
cided cases  we  are  satisfied  that  the  rule  stated 
In  Thatcher  v.  Railroad  Co.  Is  supported  by 
reason,  and  by  the  great  weight  of  authority. 
We  think  that  when  the  question  at  Issue  Is 
whether,  as  a  matter  of  fact,  the  fire  was  caus- 
ed by  any  locomotive,  other  fires  caused  by 
defendant's  locomotives  at  about  the  same 
time,  and  In  the  same  vicinity,'  may  be  given  In 
evidence  for  the  purpose  of  showing  the  capaci- 
ty of  locomotive  engines  to  set  fires  by  the 
emission  of  sparks  or  the  escape  of  coals.  It 
Is  admissible  as  "tending  to  prove  the  possibili- 
ty, and  a  consequent  probability,  that  some  lo- 
comotive caused  the  fire,"— language  from  Rail- 
way Co.  v.  Richardson,  91  U.  S.  464,  which 
has  often  been  cited  with  approval.  To  show 
a  possibility  Is  the  first  logical  step.  That  other 
engines  of  the  same  company,  under  the  same 
general  management,  passing  over  the  same 
track,  at  the  same  grade,  at  about  the  same 
time,  and  surrounded  by  the  same  physical  con- 
ditions; have  scattered  sparks  or  dropped  coals, 
so  as  to  cause  fires,  appeals  legitimately  to  the 
mmd  as  showing  that  It  was  possible  for  the 
engine  In  question  to  do  likewise.  The  testimo- 
ny Is.  Illustrative  of  the  character  of  a  locomo- 
tive, as  such,  with  respect  to  the  emission  of 
sparks  or  the  dropping  of  coals.'  If  the  possi- 
bility be  proved,  other  facts  and  circumstances 
may  lead  to  a  probability,  and  then  to  satis- 
factory proof.  A  simple  enumeration  of  some 
of  the  authorities  which  sustain  these  views 
may  be  useful:  Sheldon  v.  Railroad  Co.,  14  N. 
Y.  218;  Field  v.  Railroad  Co.,  32  N.  Y.  839; 
Diamond  v.  Railway  Co.,  6  Mont  680,  13  Pat 
867;  PIggott  v.  Railway  Co.,  8  Man.,  G.  &  S. 
229;  Koontz  v.  Navigation  Co.,  20  Or.  8,  23 
Pac.  820;  Railway  Co.  v.  Gilbert,  8  O.  C.  A. 
264,  52  Fed.  711;  Campbell  v.  Railway  Co., 
121  Mo.  340,  25  S.  W.  936;  Smith  v.  Railroad 
Co.,  10  R.  I.  22;  Railroad  Co.  v.  Gantt,  39 
Md.  124;   1  Thomp.  Neg.  163. 

The  defendant  has  reserved  exceptions  to  the 
admission  of  certain  testimony  as  to  other  fires, 
which  it  claims  does  not  fall  even  within  the 
rule  we  have  declared.  In  one  Instance  a  wit- 
ness testified  to  seeing  fire  In  a  pile  of  sleepers 
beside  the  railroad  track  soon  after  a  locomotive 
had  passed.  This  was  admissible,  and  If  on 
cross-examination  the  witness  testified  that  he 
did  not  know  how  the  fire  caught,  or  how  long 
It  had  been  bnrning,  thotfgh  'it  couldn't  have 
been  there  a  great  while,"  this  does  not  render 
his  testimony  any  the  less  admissible.  The 
weight  of  It  was  for  the  jury. 

It  Is  claimed  in  regard  to  one  witness,  who 
testified  to  seeing  a  fire  soon  after  an  engine 
passed,  that  his  statements  on  cross-examina- 
tion respecting  the  time  he  saw  the  fire  were 
inconsistent  with  his  first  testimony;  and  In 
regard  to  another  witness,  who  testified  to  see- 
ing certain  Area  two  or  three  days  after  the 


day  of  the  Ice-house  fire,  that  a  witness  for  the 
defendant  recollected  these  last  fires  as  having 
occurred  between  two.  and  three  months  later, 
and  hence  too  remote  la  time  to  be  fairly  with- 
in the  rule.    ' 

Whatever  the  facts  may  have  been,  these  are 
questions  which  cannot  be  settled  upon  excep- 
tions. The  testimony  In  chief  as  given  by  the 
witnesses  was  admissible.  It  was  for  the  jury 
to  consider,  In  view  of  all  the  testimony,  wheth- 
er the  witnesses  were  credible  and  reliable. 
The  court  cannot  exclude  the  testimony  of  a 
witness  because  it  is  inconsistent  or  Inaccurate. 

In  considering  the  motion  for  a  new  trial,  we 
do  not  think  It  profitable  to  extend  this  opin- 
ion by  an  analysis  of  the  evidence.  Many  of 
the  salient  points  have  been  stated  already. 
The  defendant  Introduced  much  testimony  re- 
specting engine  No.  95,  and  upon  other  matters, 
to  show  the  Improbability  that  the  fire  was 
caused  by  Its  engine.  The  evidence  was  whol- 
ly circumstantial.  Giving  to  the  circumstances 
their  due  weight,  we  cannot  say  that  the  jury 
were  not  authorized  to  conclude  that  the  fire 
was  communicated  by  the  defendant's  locomo- 
tive. 

Motion  and  exceptions  overruled.  Cause  re- 
manded for  hearing  In  damages,  as  stipulated 
by  the  patties. 

(«1  N.  J.  L.  28) 

STATE  ex  ret  CANFIELD  v.  DAVIES. 

(Supreme  Court  of  New  Jersey.     Feb.  3, 1898.) 

constitutional  law— special  acts— towsship 

Officers. 

Act  April  14,  1891  (P.  L.  1891,  p.  417). 

applying  only  to  "all  towns  *  *  *  having 
a  population  of  ,10,000  inhabitants  or  over, 
and  providing  that  the  terms  of  the  office  of 
clerk  shall  be  for  two  years,  is  repugnant  to 
amended  Const,  art.  4,  {  7,  par.  11,  subd.  8, 
prohibiting  the  passage  of  special  laws  regu- 
lating the  internal  affairs  of  towns. 

Action  In  quo  warranto  at  the  relation  of 
Burton  E.  Canfield  against  David  Davles. 
Judgment  for  defendant 

Argued  November  term,  1897,  before  MA- 
GIE,  C.  J.,  and  DBPUE,  VAN  SYCKEL,  and 
GUMMERE,  JJ. 

Corbln  &  Gorbln,  for  relator.  Joseph  Par- 
ker, Jr.,  and  Edward  Kenny,  for  defendant 

DEPTJE,  J.  The  contest  In  this  case  la  over 
the  office  of  clerk  of  the  township  of  Kearney. 
The  charter  of  the  township  of  Kearney  pro- 
vides that  the  township  committee  shall  ap- 
point a  clerk,  who  shall  hold  office  for  one 
year  or  until  another  is  appointed  In  his  stead. 
P.  L.  1871,  p.  1371.  Both  parties  claim  under 
appointments  by  the  township  committee. 
Canfield,  the  relator,  was  appointed  April  20, 
1S98;  Davles,  the  incumbent  and  defendant 
was  appointed  April  19,  1897.  Reckoning  one 
year  from  bis  appointment  which  is  the  term 
of  office  prescribed  by  the  township  charter, 
the  relator's  office  expired  in  April,  1897,  and 
the  defendant's  appointment  was  regular.  To 
maintain  a  title  to  the  office  beyond  the  one 
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year  to  which  the  term  was  limited  by  the 
charter  of  the  township,  the  relator  relies  upon 
Act  April  14,  1891  (P.  L.  1891,  p.  417).  This 
act  was  amended  by  the  act  of  1892  (P.  L. 
1892,  p.  258).  The  latter  act  being  unconsti- 
tutional, and  so  declared  by  this  court  in  Gold- 
berg t.  Dorland,  56  N.  J.  Law,  364,  28  Atl. 
599,  the  act  of  1891  remained  and  is  In  force. 
The  question  material  to  the  decision  of  this 
controversy  Is  whether  the  act  of  1891  Is  It- 
self constitutional.  The  act  provided  that  the 
terms  of  office  of  clerk,  collector,  and  receiver 
of  taxes  thereafter  elected  or  appointed  should 
be  for  two  years.  The  act  also  provided  that 
it  should  take  effect  Immediately.  It  was 
passed  before  the  relator,  was  appointed  clerk, 
and,  If  valid,  gave  him  a  term  of  two  years. 
The  act  applies  only  to  "all  towns  and  bor- 
oughs, and  all  townships  having  a  population 
of  10,000  Inhabitants  or  over,  according  to  the 
last  census."  The  township  of  Kearney  had  a 
population  of  10,487  by  the  state  census  of 
1895,  which  was  promulgated  according  to  law, 
January  15,  1896.  The  relator  was  appointed 
on  April  20,  1896.  In  the  summer  of  1895  the 
borough  of  East  Newark  was  formed  out  of 
the  territory  of  Kearney  township.  It  is  said 
that  the  excision  of  this  territory,  with  its  In- 
habitants, m  fact  reduced  the  population  of 
what  was  left  of  Kearney  township  below  10,- 
000.  We  haVe.no  means  of  ascertaining  how 
much  the  population  was  lessened  by  the  sep- 
aration of  this  territory,  nor  how  much  the 
remaining  part  was  Increased  by  the  increase 
of  population.  The  act  makes  the  population 
as  exhibited  by  the  last  preceding  census  the 
criterion  by  which  the  townships  comprised  In 
the  legislation  shall  be  ascertained,  and  is  Its 
own  interpreter. 

The  question  discussed  by  counsel  is  whether 
the  statute. is  founded  on  a  constitutional  clas- 
sification. At  the  date  of  its  passage,  of  the 
248  townships  In  this  state  only  2  came  within 
the  purview  of  the  act.  The  act  for  the  for- 
mation, establishment,  and  government  of 
towns,  passed  March  7,  1895  (3  Gen.  St.  p. 
3525),  provides  for  the  incorporation  of  the 
Inhabitants  of  any  town,  village,  borough,  or 
township,  which  has  or  hereafter  may  have  a 
population  exceeding  5,000  Inhabitants,  by  the 
name  and  title  of  the  town  of,  etc.,  whenever 
the  question  of  Incorporating  under  the  act  Is 
submitted  and  so  decided  by  a  majority  of 
the  voters  thereof  at  any  such  election.  This 
act  provides  for  the  election  of  town  clerk  at 
the  annual  town  election,  to  hold  office  for  the 
.  period  of  two  years,  and  provides  otherwise  a 
scheme  for  municipal  government.  It  Is  a  gen- 
eral law  In  force  throughout  the  state,  and  Its 
provisions  are  open  to  be  accepted  by  a  pop- 
ular vote  whenever  the  requirements  of  the 
act  are  complied  with.  State  v.  Borough  of 
Clayton,  63  N,  J.  Law,  277,  21  AtL  1026.  The 
township  of  Kearney  has  not  become  Incorpo- 
rated under  this  statute.  The  relator's  title 
rests  on  the  act  of  1891,  which  confers  the 
right  to  hold  office  for  a  period  of  years  upon 
townships  containing  a  population  of  10,000 


and  upwards.  The  question  is  whether  this 
classification  is  valid.  The  rule  Is  thoroughly 
settled  in  this  state  that  a  law,  in  order  to  be 
general,  must  embrace  an  entire  class  of  ob- 
jects; that,  if  it  deals  with  municipalities,  they 
must  either  compose  what,  by  common  con- 
sent, Is  regarded  as  a  class,  such  as  all  cities 
or  all  townships,  or  they  must  differ  from  oth- 
er municipalities  in  some  peculiar  characteris- 
tic to  which  the  law  relates,  and  which  is  Im- 
portant enough  to  afford  a  reasonable  ground 
for  the  legislation  intended.  If  the  statute  ex- 
cludes from  its  purview  a  single  member  of  a 
class  thus  defined,  it  becomes  special.  Tetrault 
v.  City  of  Orange,  56  N.  J.  Law,  99-101,  25 
Atl.  268;  Heifer  v.  Simon,  53  N.  J.  Law,  550, 
22  Atl.  120;  Goldberg  v.  Dorland,  56  N.  J. 
Law,  364,  28  Atl.  599.  There  being  no  dis- 
tinguishing feature  in  this  act  showing  a  fair 
relation  between  the  class  legislated  for  and 
the  purpose  of  the  legislation,  and  which  in 
this  respect  segregates  this  class  from  other 
townships,  the  classification  on  which  the  act 
Is  based  is  vicious  (Goldberg  v.  Dorland,  su- 
pra); for  it  cannot  be  shown,  at  least  it  Is  not 
apparent  to  the  court,  that  there  is  any  sub- 
stantial distinction  between  townships  of  10,- 
000  inhabitants  and  other  townships  In  the 
state,  which  requires  the  former  to  be  desig- 
nated as  a  class  by  themselves  In  the  matter 
of  the  term  of  office  of  the  clerk.  There  should 
be  judgment  on  the  demurrer  for  the  defend- 
ant 


FOLEY  v.  LOUGHRAN. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Jan.  18,  1898.) 

Dissenting  opinion.  For  majority  opinion, 
see  33  AH.  960. 

GARRISON,  J.  (dissenting).  The  court 
charged  the  jury  as  follows:  "Gentlemen  of 
the  Jury:  This  case  was  brought  by  the 
plaintiff,  Peter  Loughran,  against  Louis  B. 
Foley,  administrator  of  the  estate  of  James 
T.  Gibbons,  deceased.  It  Is  brought  to  re- 
cover the  sum  of  $1,830.19  for  the  board, 
care,  and  maintenance  of  the  children  of 
James  T.  Gibbons,— for  James  H.  Gibbons, 
from  September  1,  1889,  to  April  21,  1892,  at 
$12  per  month;  Peter  Gibbons,  from  Septem- 
ber 1,  1889,  to  April  21,  1892,  at  the  rate  of 
$12  per  month;  Richard  Gibbons,  from  No- 
vember 12,  1889,  to  April,  1892,  at  the  rate 
of  $12  per  month;  Mary  Elizabeth  Gibbons, 
from  July  8,  1890,  to  March  1,  1894,  at  the 
rate  of  $12  per  month;  and  for  the  board 
of  three  nurses  from  November  27,  1889,  to 
February  21,  1892,  at  $16  per  month,— 
amounting  to  $1,830.19.  The  plaintiff  has 
brought  this  action  for  the  board  and  main- 
tenance of  these  children,  against  the  admin- 
istrator of  their  father's  estate,  which  board 
and  maintenance  they  claim  has  never  been 
paid. 

"Counsel  for  the  defendant  raises  a  point 
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of  law  which  I  will  decide  now  Ordinarily, 
where  services  are  rendered  and  voluntarily 
accepted,  the  law  will  Imply  a  promise  upon 
the  part  of  the  recipient  to  pay  for  them; 
but  where  the  services  are  rendered  by  mem- 
bers of  a  family,  living  as  one  household,  to 
each  other,  there  will  be  no  such  Implica- 
tion from  the  mere  rendition  and  acceptance 
of  the  services.  In  order  to  recover  for  the 
services,  the  plaintiff  must  affirmatively 
show  either  that  an  express  contract  for  the 
remuneration  existed,  or  that  the  circum- 
stances under  which  the  services  were  ren- 
dered were  such  as  exhibit  a  reasonable 
and  proper  expectation  that  there  would  be 
compensation. 

"In  this  case  the  testimony  shows  that 
there  was,  at  the  time  these  children  were 
taken  to  this  place,  such  expectation  upon 
both  sides.  The  wife  of  the  plaintiff,  who 
was  the  grandmother  of  the  children  and 
mother-in-law  of  the  deceased  person,  for 
whom  Mr.  Foley  Is  administrator,  states  that 
she  had  conversation  In  which  Mr.  Gibbons 
told  her  to  take  care  of  these  children,  with 
instruction  to  render  her  bill  for  what  she 
thought  was  right  He  left  it  to  her.  If 
this  is  true,  whether  any  price  was  agreed 
upon  or  not,  there  were  expectations  by  both 
parties,  and  the  testimony  is  that  the  serv- 
ices were  expected  to  be  remunerated  for; 
and  I  charge  you  that,  under  the  evidence 
in  this  case,  these  services  were  expected  to 
be  remunerated  for,— that  Is,  that  the  plain- 
tiff expected  to  receive  compensation,  and 
that  the  defendant  expected  to  pay.  The 
case  is  a  peculiar  one  in  a  great  many  of  its 
aspects,  and,  as  such,  it  requires  your  very 
careful  consideration.  This  suit  is  not 
brought  against  Mr.  Foley  in  his  individual 
capacity.  It  makes  no  difference  to  him 
personally  which  way  you  decide  this  case. 
He  is  brought  here  as  the  defendant,  as  ad- 
ministrator of  James  T.  Gibbons'  estate,  an 
estate  which  belongs  to  these  children;  and 
as  such  administrator  of  the  estate,  as 
guardian  of  these  children,  it  is  his  duty  to 
protect  that  fund  for  these  children,  and 
defend  it  against  any  cause  which  he  be- 
lieves to  be  an  unjust  one  and  not  right;  and 
that  is  the  position  in  which  he  and  the  chil- 
dren are  In. 

"Now,  you  have  the  evidence  here  of  Mrs. 
Loughran,  the  wife  of  the  plaintiff,  that  she 
made  this  agreement,  and  that  she  took 
charge  of  these  children;  that  the  husband, 
the  plaintiff  here,  was  the  head  of  that 
household;  that  he  provided  for  the  family; 
and  that  he  also,  of  course,  provided  for  the 
children.  As  the  head  of  that  family,  he  Is 
the  real  plaintiff  In  this  suit.  You  will  scan 
the  testimony  very  carefully  In  this  case,  De- 
cause  it  looks  to  me  like  a  case  that  should 
be  carefully  scrutinized.  The  fund  belongs 
to  these  children,  and  this  suit  Is  brought 
for  the  maintenance  of  these  children.  The 
plaintiff  is  a  poor  man.  The  deceased  was 
a  man  of  means,  and  could  have  paid  on  de- 


mand. If  that  bill  has  been  paid,  these 
children  should  not  be  obliged  to  pay  It 
again;  and,  on  the  other  hand,  if  it  has  not 
been  paid,  it  is  no  more  than  right  that  it 
should  be  paid.  You  will  take  and  consider 
all  the  evidence,— all  the  facts  and  circum- 
stances which  may  surround  it;  and  If  you 
find  that  the  plaintiff  in  this  case  has  ren- 
dered services,  and  is  entitled  to  this  claim, 
your  verdict,  of  course,  will  be  for  the  sum 
sued  for,  less  the  credits  allowed.  As  to 
whether  the  plaintiff  has  received  anything 
or  not  himself  upon  this  bill,  there  Is  no  direct 
evidence.  You  only  have  the  testimony  of 
the  plaintiff's  wife,  Mrs.  Loughran.  The 
plaintiff's  wife  is  put  upon  the  stand,  and 
she  claims  that  amount  Upon  cross-exam- 
ination she  states  that  these  children,  ex- 
cept one,  left  there  In  1892,  in  order  to  make 
room  for  other  members  of  her  family,  and 
tha,t  after  that  time  she  borrowed  money 
from  this  son-in-law.  You  will  consider 
whether  that  is  a  reasonable  state  of  affairs, 
and  that  she  paid  a  part  of  It  back.  She 
borrowed  (400.  She  says  It  was  a  loan. 
Those  are  the  words  she  used,  I  believe,  and 
that  there  were  other  sums  of  money  which 
she  received  from  him.  You  will  remember 
the  testimony  on  that  point,  and  that  coun- 
sel for'  the  defendant  and  plaintiff  made 
the  sum  $614.17.  This  was  after  the  chil- 
dren had  left  the  house  of  their  grandmoth- 
er. You  will  take  the  testimony,  and  find 
whether  Mr.  Loughran  ever  collected  that 
money.  He  had  a  perfect  right  to  do  it 
He  was  the  head  of  that  family,  and,  as 
such,  he  had  the  right  to  demand  of  his  son- 
in-law  the  amount  of  the  board  and  mainte- 
nance of  the  children.  Whether  he  did  or 
did  not  is  a  question  for  you,  and  the  only 
way  In  which  you  can  arrive  at  a  conclu- 
sion is  to  take  the  facts  and  circumstances 
surrounding  the  case,  and  say  whether  or 
not  the  bill  Is  reasonable  and  proper;  that 
it  is  a  just  bill,  running  from  September,  ' 
1S80,  to  April,  1892,  which  is  still  unsettled; 
and  whether  it  is  a  just  bill  against  the  de- 
ceased—that he  owed  this  money  for  the 
board  and  maintenance  of  the  children— Is  a 
question  for  you. 

"The  plaintiff  has  not  gone  upon  the  stand, 
and  there  is  no  evidence,  except  that  given 
by  the  wife,  that  the  amount  which  she 
states  was  all  that  she  had  received. 

"Mr.  Foley,  as  I  have  stated  before,  Is 
sued  here  In  a  representative  capacity;  de- 
fends it  as  the  guardian  of  these  children,— 
as  the  administrator  of  their  father's  estate. 
It  Is  proper  that  he  should  defend  this  suit, 
as  he  has  an  estate,  according  to  his  testi- 
mony, that  was  left. to  these  children,  of 
over  some  $28,000. 

"Take  the  facts  as  they  have  been  present- 
ed here,  and  if  you  find  that  the  $614.17  was 
paid  on  account  of  these  children,  you  will 
deduct  that  from  the  full  amount  claimed, 
which  would  then  leave  a  balance  of  $1,226.- 
52  for  the  plaintiff,  with  Interest     If  you 
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find  that  has  been  paid,  your  verdict  will  be 
for  the  amount  claimed,  less  that  amount; 
or,  If  you  find  that  the  services  rendered  In 
boarding  and  taking  care  of  these  children 
have  been  remunerated  for,  your  verdict  will 
be  for  the  defendant"     - 

The  theory  of  this  charge  Is  that  If  the 
deceased  told  Mrs.  Loughran  to  take  care  of 
the  children,  and  to  render  a  bill  for  what 
she  thought  right,  this  criterion,  viz.  what 
Mrs.  Loughran  thought  right,  was  the  meas- 
ure of  damages  in  a  suit  brought  by  Mr. 
Loughran  against  administrators  for  the 
grandchildren's  board.  What  Mrs.  Lough- 
ran testified  was  as  follows:  "He  [intestate] 
said,  when  I  am  ready,  to  send  him  my  bill, 
and  'at  any  price,'  he  said,  'I  will  pay  any 
bill;  you  charge  what  Is  right' "  This  was 
the  only  proof  as  to  measure  of  damages; 
and,  acting  upon  the  sum  fixed  by  this  wit- 
ness as  "what  she  charged,"  the  court  .ar- 
rived at  the  amount  of  the  verdict  to  be 
rendered  If  any  contract  was  made,  and 
nothing  had  been  paid  on  account 

In  the  face  of  a  bill  of  exceptions  specify- 
ing this  part  of  the  charge,  and  error  as- 
signed thereon,  I  cannot  Ignore  the  prin- 
ciple of  evidence  involved. 

Assuming  that  the  case  was  in  all  other 
respects  legally  presented  or  withheld  from 
the  jury,  the  question  remains  whether  there 
was  any  proof  upon  which  the  court  could 
direct  the  jury  that  a  certain  sum  was  due, 
If  anything  was  due.  There  was  none,  un- 
less the  testimony  I  have  cited  furnished 
such  proof,  which  will  not  be  seriously  con- 
tended. In  such  a  case  the  court  is  no  more 
authorized  to  act  upon  such  testimony  than 
a  Jury  would  be,  and  the  only  redress  of  the 
party  Is  by  exception  to  the  charge,  since  he 
cannot  foresee  that  such  will  be  the  judicial 
action.  It  can  scarcely  be  contended  that 
the  value  of  board  and  care  rendered  by  a 
grandfather  to  a  family  of  fatherless  grand- 
children is  a  matter  of  such  common  knowl- 
edge that  no  testimony  need  be  offered;  but 
If  that  be  true,  It  is  to  the  common  knowl- 
edge of  the  jury  that  the  matter  submits 
itself.  In  fine,'  I  see  no  way  in  which  the 
present  mode  of  procedure  can  be  affirmed 
without  the  Inordinate  relaxation  of  the  rule 
of  damages,  and  that  In  a  class  of  cases  In 
which  looseness  la  not  to  be  encouraged. 


(tt  N.  J.  I*  ») 

BINDERHAGLH  v.  STATE. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Jan.  18,  1898.) 

Disorderly  House— Evidence, 
Dissenting  opinion. 
For  majority  opinion,  see  38  Atl.  973. 

GARRISON,  J.  (dissenting).  This  judgment 
should  be  reversed. 

The  testimony  showed  that  gambling  was 
carried  on  in  two  houses  In  Weehawken,  one 


situated  to  the  north  of  the  defendant's  saloon, 
and  the  other,  called  the  "Casino,"  to  the  south 
of  it  There  Is  nothing  to  show  whether  these 
houses  were  run  In  opposition  to  each  other  or 
whether  they  were  conjointly  operated.  The 
fact  that  visitors  from  each  also  visited  the 
bar  kept  by  the  defendant  is  of  no  legal  signifi- 
cance. The  same  inference  would  attach  to 
the  ferry  company  that  transported  them.  The 
house  to  the  north  of  the  defendant's  saloon 
was  owned  by  Mrs.  Hoffman,  who  occupied 
as  her  residence  the  part  not  used  for  gam- 
bling. The  Casino  was  owned  by  parties  living 
in  New  York,  and  was  occupied  solely  as  a 
gambling  house.  With  respect  to  the  house  to 
the  north,  the  presumption  that  its  owner,  who 
resided  in  it,  had  authority  over  it,  and  was 
responsible  for  its  disorderly  character,  was  met 
by  the  testimony  of  that  owner,  who  was  the 
defendant's  mother,  that  "her  son  took  care  of 
the  property."  The  meaning  of  this  expression 
was  for  the  jury,  which  might  have  found  that 
it  did  not  indicate,  beyond  a  reasonable  doubt, 
that  the  defendant  had  authority  over  the  use 
to  which  the  property  should  be  put  or  that 
he  ever  assumed  or  exercised  such  an  authority. 
With  respect  to  the  Casino  no  such  question 
could  arise.  Its  owners  were  nonresident  If 
the  defendant  was  at  all  responsible  for  the 
uses  to  which  this  house  was  put,  he  was  sole- 
ly so.  At  the  trial,  testimony  was  Introduced 
showing  that  gambling  was  carried  on  in  both 
of  these  houses,  and  the  defendant  was  found 
guilty  under  a  charge  that  made  him  equally 
responsible  for  each. 

If  there  was  no  testimony  that  the  defendant 
kept  the  Casino,  he  was  unlawfully  convicted; 
for  it  may  well  be  that  the  jury  found  him 
guilty  because  of  the  disorderly  character  of 
that  house  alone,  since  it  had  no  resident  own- 
er or  .occupier.  There  was  no  evidence  what-' 
soever  that  connected  the  defendant  with  the 
Casino  or  with  the  uses  to  which  its  owners 
put  it  The  argument  of  counsel  that  whoever 
was  guilty  of  maintaining  the  Hoffman  House 
was  ipso  facto  guilty  of  maintaining  the  Casino 
is  unintelligible  to  me.  And  since  the  Hoffman 
House,  by  virtue  of  Its  resident  ownership, 
presented  a  strong  ground  for  exonerating  the 
defendant  with  respect  to  it  which  did  not  ex- 
ist In  the  case  of  the  Casino,  this  court  cannot 
say  that  under  the  charge  the  verdict  of  the 
jury  did  not  rest  wholly,  or  at  least  in  part,  up- 
on the  testimony  concerning  the  latter  place. 

The  anti  phrasis  "noninjurlous  error"  is  sin- 
gularly inapplicable  to  such  a  state  of  facts. 

It  cannot  be  said  that  the  defendant  did  not 
promptly  object  to  the  introduction  of  testimo- 
ny with  respect  to  the  Casino,  or  that  he  did  not 
oppose  Its  submission  to  the  Jury  by  every  le- 
gal means.  The  Judicial  history  of  the  trial 
contained  in  the  bill  of  exceptions  shows  that 
when  the  prosecutor  asked  the  first  question 
tending  to  prove  the  unlawful  purposes  to 
which  the  Casino  was  put,  the  defendant's 
counsel  objected  upon  the  ground  of  the  ir- 
relevancy of  the  inquiry,  and  that  thereupon 
the   following  colloquy  and  ruling  occurred: 
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"Mr.  Winfleld:  If  I  don't  connect  him  with  the 
room,  of  coarse  It  will  be  stricken  out.  I  call" 
ed  this  man  because  he  wanted  to  get  away. 
Objection  overruled.  To  -this  ruling  defendant 
prays  an  exception  may  be  allowed,  and  It  is 
allowed,  and  signed  and  sealed  accordingly. 
B.  S.  Hudspeth,  J.    [L.  S.]" 

Notwithstanding  the  defendant  held  this  bill 
of  exception,  at  the  close  of  the  testimony  his 
counsel  made  of  the  court  five  requests  to 
charge,  which  In  various  forms  required  the 
court  to  relieve  the  defendant  from  the  testimo- 
ny with  respect  to  the  Casino,  the  last  of  which 
was  in  these  words:  "Mr.  McDermott:  I  ask 
the  court  to  charge  that  the  jury  cannot  convict 
the  defendant  unless  he  had  control  of  the 
premises  or  participated  in  their  management." 
To  all  of  these  requests  the  reply  of  the  court 
was:  "I  decline  to  charge  other  than  as  I 
have  already  charged."  What  the  court  had 
already  charged  was  such  forms  as,  "adjoining 
building  or  buildings,"  "various  buildings," 
and  "various  premises";  by  all  of  which  the 
defendant's  guilt  was  put  to  the  Jury  as  rest- 
ing, Indifferently,  upon  either  the  mother's 
house  or  the  Casino,  or  both. 

The  judgment  of  a  criminal  court  Into  which 
this  error  enters  ought  not  to  be  affirmed.  I 
therefore  vote  that  .the  judgment  be  reversed, 
In  order  that  the  Indictment  may  be  tried  de 
novo. 

This  conclusion  renders  It  unnecessary  for  me 
to  consider  whether  this  court  may  affirm  the 
judgment  brought  before  It,  by  which  the  plain- 
tiff In  error  was  sentenced  to  unlawful  impris- 
onment, as  being  a  lawful  judgment,  excepting 
in  that  the  nature  of  the  imprisonment  Imposed 
by  It  was  contrary  to  law. 


(56  N.  J.  K.  499) 

THORP  v.  LEIBREOHT  et  aL 

(Court  of  Chancery  of  New  Jersey.    July  2, 

1887.) 

Witnesses  —  Contradiction  —  Creditors'  BilI/~- 
Rbmbdt  at  Law— Fraudulent  Convey- 
ances—Who  MAT  COMPLAIX. 

L  While  a  plaintiff,  who  calls  defendants  as 
his  witnesses,  cannot  Impeach  their  character 
for  veracity  generally,  he  may  show  that  the 
whole  or  any  part  of  what  they  have  sworn  to 
is  untrue,  either  by  their  own  examination  and 
the  improbability  of  their  own  story,  or  by  other 
contradictory  evidence  material  to  the  issue. 

2,  Where  defendant  conveyed  all  his  property 
to  his  wife  for  a  nominal  consideration,  two 
months  after  an  action  had  been  instituted 
against  him  to  recover  actual  damages  for  per- 
sonal injuries,  but  before  final  judgment  there- 
on, the  transfer  was  fraudulent. 

8.  A  creditors'  bill  alleged  that  an  execution 
had  beeD  issued  on  complainant's  judgment, 
and  delivered  to  the  sheriff,  but  did  not  allege 
what  was  done  thereunder,  nor  that  the  judg- 
ment debtor  was  not  possessed  of  other  prop- 
erty than  the  subject  of  the  suit.  The  evi- 
dence given  by  defendants,  however,  showed 
that  there  was  no  other  property,  and  that  the 
sheriff's  return  was  nulla  bona.  Held,  that  it 
was  sufficiently  shown  that  complainant  had 
exhausted  his  remedy  at  law. 

Bill  In  equity  by  Owen  O.  Thorp,  an  in- 
fant, by  his  next  friend,  against  Joseph  Lel- 


brecht Paulina  Lelbrecht  and  Mina  John- 
sen.  Heard  on  bill,  answer,  and  proofs.  De- 
cree for  complainant 

Linn  &  Speer,  for  complainant  J.  R. 
Bowen  and  Henry  Puster,  for  defendants. 

PITNEY,  V.  a  The  object  of  this  bill  Is 
to  set  aside  a  conveyance  made  by  the  de- 
fendant Joseph  Lelbrecht  through  an  Inter- 
mediary, to  the  defendant  Paulina,  who  is 
his  wife,  of  two  certain  pieces  of  real  es- 
tate situate  in  Jersey  City.  The  ground  for 
this  relief  is  alleged  to  be  that  the  said  con- 
veyance was  made  to  defraud  the  complain- 
ant who,  at  the  time  of  the  conveyance,  oc- 
cupied the  position  of  a  creditor  of  Joseph, 
and  has  since  obtained  a  judgment  upon  hla 
claim.  The  suit  which  so  resulted  was  based 
upon  a  tort  committed  on  November  2,  1894* 
and  was  commenced  on  the  9th  of  February, 

1895,  was  litigated,  and  resulted  in  a  final 
Judgment  on  the  4th  of  May,  1898,  for  the 
sum  of  $5,038.57,  damages  and  costs.  The 
conveyance  in  question  was  made  on  the  12th 
of  March,  1895,  two  months  after  suit  com- 
menced, for  the  nominal  consideration  of  one 
dollar.  This  bill  was  filed  May  7,  1896,  and 
the  answer  of  Lelbrecht  and  wife,  August  7, 

1896.  Subsequently,  November  6,  1896,  and 
while  the  legal  title  rested  In  Paulina  Lel- 
brecht the  defendant  Mina  Johnsen  obtain- 
ed Judgment  against  Paulina,  in  the  circuit 
court  for  the  county  of  Hudson,  for  the  sum 
of  $4,030.65  damages,  and  $30.02  costs,  and, 
upon  petition  based  upon  said  Judgment,  was 
admitted  as  a  defendant,  and  answered  No- 
vember 26,  1896.  The  bill  alleges  that  the 
conveyance  from  the  husband  to  the  wife 
was  made  for  the  purpose  of  defrauding  the 
complainant  and  the  consideration  of  one 
dollar  mentioned  in  the  deed  of  conveyance 
supports  this  contention,  and  makes  out  a 
prima  facie  case.  But  the  defendants  Joseph 
and  Paulina,  by  their  answer,  set  up  a  con- 
sideration in  this  wise  [omitting  statement 
of  the  pleadings  and  admitted  facts]:  The 
complainant  not  satisfied  to  rest  his  case  up- 
on that  state  of  facts,  entered  into  evidence 
upon  the  subject  *  •  *  He  entered  Into 
the  enemy's  camp,  and  called  as  witnesses 
the  defendants  Joseph  Lelbrecht  and  his 
mother-in-law,  Mina  Johnsen,  who  holds  a 
judgment  against  the  wife.  ♦  ♦  ♦  The  tes- 
timony of  these  two  witnesses,  which,  if 
credible,  makes  for  the  defendants,  was  un- 
satisfactory in  the  extreme,  and  well-nigh, 
if  not  quite,  incredible,  by  reason  of  its  own 
Inherent  improbability.  [Statement  of  their 
evidence  omitted.]  No  witnesses  were  offer- 
ed by  the  defendants  in  support  of  the  state- 
ments of  Lelbrecht  and  Mrs.  Johnsen,  al- 
though at  one  time  it  was  said  that  the  de- 
fendants expected  to  call  the  wife,  and  op- 
portunity waa  given  for  that  purpose.  The 
husband  of  Mrs,  Johnsen  is  alive,  and  no 
reason  was  offered  why  he  should  not  have 
been  called.   The  defendants,  in  this  regard, 
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seem  to  have  relied  upon  a  rule  at  evidence 
which  they  assert  prevails,  viz.  that  the 
complainant  having  called  these  two  witness- 
es, and  made  them  his  witnesses,  is  bound  by 
their  answers,  and  is  estopped  from  setting 
up  that  they  are  either  untrue  or  that  the 
witnesses  are  Incredible.  I  do  not. under- 
stand such  to  be  the  rule.  My  understand- 
ing of  the  modern  rule  is  that  a  party  who 
calls  a  witness,  no  matter  how  adverse,  *» 
not  permitted  to  call  witnesses  to  prove  that 
he  is  generally  unworthy  of  belief  or  to  con- 
tradict him  for  that  purpose.  He  cannot  Im- 
peach his  character  for  truth  and  veracity 
generally,  but  he  may  show  that  the  whole 
or  any  part  of  what  he  swears  to  Is  untrue, 
either  by  his  own  examination  and  the  im- 
probability of  his  own  story,  or  by  other  evi- 
dence contradictory  of  the  evidence  of  the 
witness  in  question,  so  far  as  that  evidence 
is  material  to  the  issue.  The  great  and  con- 
trolling object  of  the  various  rules  adopted 
by  the  court  governing  the  production  of  evi- 
dence Is  to  elicit  and  establish  the  truth  and 
to  guard  against  fraud  and  Imposition. 
There  is  no  hard  and  fast  rule  which  com- 
pels a  jury,  or  a  judge  sitting  as  such,  to  be- 
lieve any  particular  piece  of  evidence  simply 
because  it  is  sworn  to  by  a  living  witness. 
The  probability  of  the  story,  and  the  source 
from  which  it  comes,  must  be  considered, 
and,  when  it  is  said  that  a  judge  or  a  jury 
has  no  right  to  disregard  certain  evidence, 
its  credibility  Is  always  assumed.  The  foun- 
dation and  object  of  the  rule  forbidding  a 
party  calling  a  witness  to  offer  evidence  for 
the  purpose  of  impeaching  his  general  char- 
acter for  truth  and  veracity  is  to  protect  the 
witness  against  an  unfair  use  of  the  process 
of  the  court;  for  It  Is  manifestly  unfair  to 
compel  a  person  to  take  the  witness  stand, 
and  then  subject  him  to  the  indignity  of  an 
attack  upon  his  character  for  truth  and  ve- 
racity. Besides,  a  party  has  no  right  to  put 
upon  the  witness  stand  a  person  whom  he 
knows,  or  has  reason  to  believe,  Is  unworthy 
of  credit  By  putting  him  on  the  stand  he 
does,  ordinarily,  assert  him  to  be  worthy  of 
credit,  and  the  Interests  of  justice  require, 
having  done  so,  that  he  should  not,  under  or- 
dinary circumstances,  be  permitted  to  direct- 
ly attack  his  character  for  truth  and  ve- 
racity. But  this  rule  falls  far  short  of  for- 
bidding the  party  to  show,  by  any  legitimate 
evidence,  that  the  witness  has  testified  to 
what  is  not  true  in  a  matter  material  to  the 
issue;  for  it  is  to  be  observed  that,  while' 
the  witness  Is  to  be  protected  against  unfair 
treatment  by  the  party  who  compels  his  at- 
tendance, he  Is  not  entitled  to  protection 
against  his  own  misconduct  The  party  call- 
ing a  witness  has  the  right  to  presume  that 
he  will  swear  to  the  truth,  no  matter  how 
adverse  he  may  be;  and  It  does  not  lie  in  the 
mouth  of  the  witness,  though  he  is  a  party, 
to  say  to  the  party  calling  him:  "You  knew 
I  was  an  adverse  party,  and  would  be  tempt- 
ed to  prevaricate  in  my  own  favor,  and  you 


had  no  right  to  rely .  upon  my  telling  the 
truth  against  my  own  interests-.  I  have  fal- 
sified, and  you  are  bound  by  It" 

This  position  is  illustrated  by  the  practice  of 
discovery  in  chancery.  Originally  It  was  op- 
tional with  the  complainant  to  call  for  an  an- 
swer under  oath  or  not.  Later  on  It  became, 
In  this  state  at  least  necessary  for  him  to  do 
so.  Now  the  old  practice  has  been  reinstated. 
Bat  In  all  cases,  whether  the  answer  under 
oath  was  optional  with  the  complainant  or  not, 
it  was  always  open  to  toe  complainant  to  deny 
and  disprove  its  truth,  either  by  extrinsic  evi- 
dence, or  by  argument  based  upon  Its  inherent 
Improbability.  And  yet,  when  a  complainant 
calls  on  a  defendant  to  answer  under  oath  as 
te  the  truth  of  the  allegations  of  the  bU\  he 
makes  him,  to  all  intents  mad  purposes,,  his 
witness  la  that  cause.  I  can  see  no  more  sea- 
son why  a  complainant  should  not  be  at  lib- 
erty to  prove  that  the  evidence  given  by  the 
adverse  party  on  the  stand,  although  called  by 
him,  is  untrue,  than  that  given  lit  writing  In  an 
answer  to  a  bill  called  for  under  oath. 

Now,  let  nsy  Bhortly,  review  the  other  evi- 
dence, and  see  what  the  result  is.  [Review  of 
evidence  omitted.] 

Another  point  made  by  defendants  is  that,  the- 
complainant*  s  cause  of  action  at  law  being 
based  upon  a  tort,  the  relation  of  creditor  and 
debtor  did  not  exist  between  complainant  and 
defendant  Joseph  at  the  time  of  the  conveyance 
to  the  wife,  nor  until  final  judgment  was  ren- 
dered, and  that  Joseph  was  at  liberty  to  settle- 
bis  property  on  his  wife  at  any  time  before- 
judgment  was  rendered  and  entered.  I  had 
occasion  to  examine  one  aspect  of  this  question 
In  Bold  v.  Dean,  48  N.  J.  Eq.  198;  21  Atl.  618> 
and  refer  to  what  Is  found  at  pages  203,  204^ 
48  N.  J.  Eq.,  and  page  G22,  21  Atl.,  for  a  discus- 
sion of  the  general  question  and  the  authori- 
ties thereon.  That  was  a  suit  by  a  receiver 
appointed  by  a  common-law  court,  under  pro>- 
ceedlngs-  supplemental  to  judgment  and  execu- 
tion, to  set  aside  a  voluntary  conveyance  of 
chattels  by  the  judgment  debtor,  made  before 
the  cause  of  action  arose,  which  was  founded 
on  a  slander.  I  found,  as  a  matter  of  fact, 
that  the  transfer  was  made  by  the  debtor  with 
the  view  of  being  able  to  slander  the  plaintiff 
with  impunity,  and  held  that  it  was  void  as  to 
the  judgment  creditor.  That  case  went  fur- 
ther than  it  is  necessary  to  go  here  in  order  to 
give  complainant  an  equitable  standing  to  at- 
tack the  transfer  here  in  question,  in  two  re- 
spects: First,  the  transfer  was  made  before 
the  cause  of  action  arose  or  any  Injury  was 
threatened;  second,  the  damages  were  unliqui- 
dated, and  liable  to  be  Increased,  by  way  of 
punishment  of  the  defendant  beyond  the  actual 
loss  of  the  plaintiff.  In  the  case  in  hand  the 
Injury  was  Inflicted,  and  the  right  of  action 
accrued  and  became  a  vested  right  in  com- 
plainant before  the  transfer,  and  the  damages 
are,  presumably,  confined  to  the  actual  pecun- 
iary loss  of  the  plaintiff.  The  declaration  sets 
forth  no  facts  warranting  the  giving  judgment 
for  punitive  damages.    The  extent  of  the  actual 
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damages,  as  in  all  cases  of  personal  Injuries  to 
the  person,  may  be  somewhat  speculative,  and 
therefore  quite,  proper  for  the  consideration  of 
a  jury;  but  they  are,  after  all,  based  upon 
actual  injury,  and  must  be  so  considered,  pre- 
cisely as  if  the  judgment  were  for  the  destruc- 
tion of  a  building  by  fire  caused  by  actionable 
negligence.  Now,  it  seems  to  me  a  startling 
proposition  to  say  that  my  neighbor,  through 
actionable  negligence,  may  Bet  fire  to  and  de- 
stroy my  dwelling,  barns,  outbuildings,  and 
contents,  and  escape  payment  therefor  by  mak- 
ing a  voluntary  settlement  on  his  wife  of  all 
his  property  before  I  can  get  judgment  against 
him.  The  defendants,  in  support  of  their  posi- 
tion, rely  upon  the  language  of  Chief  Justice 
Beasley  in  Severs  v.  Dodson,  63  N.  J.  Eq.  633, 
34  Att.  7,  at  page  636,  53  N.  J.  Eq.,  and  page 
8,  34  Atl.,  as  follows:  "When  a  man  is  in  debt, 
especially  if  such  debts  be  due,  it  is  certainly 
not  Irrational  to  infer,  if  he  give  away  Ms 
property,  that  the  intention  was  to  defeat  such 
claims;  but  such  deduction  would  seem  to  be 
most  extravagant  if,  Instead  of  a  present  in- 
debtedness, he  has  Incurred  a  mere  liability 
as  a  warrantor  of  title,  as  a  tort  feasor,  or  as 
surety  on  an  administrator's  bond.  If  such  re- 
sponsiblitles  as  these  latter,  which  may,  In  the 
long  run,  be  transformed  into  debts,  should 
have  the  effect  of  Invalidating  voluntary  settle- 
ments of  property,  then  such  settlements  would 
be  the  most  uncertain  of  legal  transactions." 
This  classification,  counsel  contend,  puts  a  tort 
feasor,  1.  e.  one  who  has  already  committed  a 
tort  upon  which  no  judgment  has  been  recov- 
ered, In  the  same  category  as  more  sureties 
whose  principals  have  not  yet  made  default, 
and  may  never  do  so  (and  hence  the  principals 
are  under  no  present  liability),  or  guarantors 
against  contingencies  which  may  never' happen. 
With  great  deference  to  the  high  authority  of 
the  distinguished  jurist  who  used  this  lan- 
guage, I  think  it  plainly  erroneous,  and  feel 
constrained  not  to  follow  it  or  apply  It  here  for 
several  reasons.  In  the  first  place,  the  case  of 
a  tort  feasor,  who  has  made  himself  liable  for 
damages  actually  suffered,  and  capable  of 
measurement  in  money,  is  clearly  distinguisha- 
ble from  that  of  a  surety  whose  principal  has 
not  made,  and  may  never  make,  default.  In 
the  one  the  right  of  action  is  vested,  and  in  the 
other  it  Is  not.  In  the  second  place,  the  lan- 
guage Is  a  merely  illustrative  dictum,  upon  a 
topic  not  uDder  consideration  by  the  court,  and 
not  necessary  for  the  decision  of  the  cause  in 
hand;  and  there  is  no  evidence  or  reason, 
founded  In  our  knowledge  of  the  mode  of  dis- 
posing of  business  by  the  court  of  errors  and 
appeals,  to  believe  that  it  attracted  the  attention 
and  received  the  approbation  of  a  majority  of 
that  court.  In  the  third  place,  it  was  used  in 
the  discussion  of  a  rule  of  evidence,  and  not 
of  law  or  equity.  The  question  was  as  to 
whether  a  voluntary  settlement  was  to  be  con- 
clusively presumed  to  be  fraudulent  and  void, 
as  against  a  subsequent  judgment  founded  on 
a  contract  of  suretyship  existing  prior  to  the 
settlement,  but  where  there  had  been,  at  Its 


date,  no  default  by  the  principal  debtor.  The 
question  was  under  consideration,  and  was 
elaborately  discussed  and  decided  in  favor  of 
the  view  I  have  adopted,  by  the  court  of  ap- 
peals of  Maryland,  In  Boston  &  A.  B.  Co.  v 
Mercantile  Trust  &  Deposit  Co.,  34  AtL  778, 
at  pages  783,  784.  The  English  authorities -are 
in  the  same  direction.  Barling  v.  Bishopp,  29 
Beav.  417,  6  Jur.  (N.  S.)  812;  Crossley  v. 
Elwortay  (1871)  L.  B.  12  Eq.  158,  40  Law  J. 
Oh.  480. 

Another  point  raised  by  the  defendants  here 
was  that  it  did  not  appear  that  the  complain 
ant  had  exhausted  his  remedy  at  law.  The 
bill  alleges  that  a  writ  of  execution  had  been 
issued  upon  the  Judgment,  and  delivered  to  the 
sheriff  of  the  county  of  Hudson  to  be  exe- 
cuted, but  does  not  allege  what  was  done  un- 
der It;  nor  does  It  allege  that  the  judgment 
debtor  was  not  possessed  of  other  property 
from  which  the  execution  might  be  made.  It 
abundantly  appears,  however,  by  the  evidence 
of  the  Judgment  debtor  given  at  the  hearing, 
that  he  was  possessed  at  the  time  of  the  issuing 
of  execution,  and  at  the  time  that  he  was  called 
as  a  witness,  of  no  property  whatever  that  was 
liable  to  execution  upon  which  anything  could 
be  realized  without  the  aid  of  this  court.  And 
with  regard  to  the  return  of  the  execution, 
which  the  bill  alleges  was  issued,  it  appears, 
by  a  petition  put  In  evidence  by  the  defendants, 
made  by  the  complainant  to  the  judge  of  the 
circuit  court  in  which  the  judgment  was  ren- 
dered, that  an  execution  was  Issued  to  the  sher- 
iff of  the  county  of  Hudson,  and  that  the  sheriff 
has  since  duly  returned  it,  "with  a  return  that 
he  could  find  neither  goods,  chattels,  nor  real 
estate  whereof  to  make  the  said  moneys,  or 
any  part  thereof,  according  to  the  exigency  of 
said  writ."  This  satisfies  the  requisition  of 
the  rule  Invoked  by  the  defendants,  which  goes 
no  further  than  to  say  that,  if  it  appears  by  the 
complainant's  bill  (as  it  did  in  the  case  cited 
of  Dunham  v.  Cox,  10  N.  J.  Eq.  437)  that  the 
complainant  has  an  execution  upon  which  he 
may  make  the  amount  of  the  debt  without  the 
aid  of  this  court,  such  state  of  facts  Is  a  bar  to 
his  proceeding  in  this  court.  The  objection  is 
a  technical  one,  and,  In  this  case,  has  no  sub- 
stance whatever. 

This  disposes  of  the  case  as  against  Lelbrecht 
and  wife,  and  also  as  against  the  defendant 
Mina  Johnsen,  as  It  is  proven  that  a  lis  pendens 
was  duly  filed  In  the  clerk's  office  of  the  county 
of  Hudson  on  the  8th  day  of  May,  1896,  the 
day  after  the  filing  of  the  bill.  I  come,  there- 
fore, not  without  regret,  to  the  conclusion  that 
the  complainant  Is  entitled  to  relief.  No  doubt 
it  seems  to  the  defendant  Lelbrecht  hard  that 
all  his  hard  earnings  should  be  swept  away 
by  this  verdict  for  damages,  which  he  feels  he 
ought  not  to  be  liable  for.  But  It  is  to  be 
observed  that  the  measure  of  justice  dealt  out 
to  him  by  the  jury  in  the  action  at  law  is  the 
same  that  has  been  for  years  dealt  out  to  corpo- 
rations engaged  In  business  which  Is  attended 
with  danger  to  Individual  citizens,  and  he, 
therefore,  has  no  right  to  complain. 
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(Court  of  Chancery  of  New  Jersey.     Jan.  IS, 
1898.) 

JODOMBHT— RE8  JUDICATA—  DlVORCB— VaMDITT  O* 

Dbcbbe— Actios  for  Maintenance. 

1.  A  recital  in  a  decree  of  divorce  rendered 
by  a  court  of  another  state,  that  the  petitioner 
was  a  resident  of  that  state  for  the  statutory 
period,  is  conclusive  in  New  Jersey,  not  only  as 
to  the  period  of  citizenship,  bat  as  to  the  fact 
of  petitioner's  domicile  in  the  other  state. 

2.  In  an'  action  by  a  wife  to  declare  a  decree 
of  divorce  rendered  against  her  in  another  state 
void,  and  for  maintenance,  the  bill  charged  that 
there  was  an  agreement  for  separation  obtain- 
ed from  her  by  duress  and  fraud,  and  that  she 
was  induced  to  withdraw  her  defense  by  duress 
and  false  representations.  The  evidence  show- 
ed no  agreement  to  withdraw  such  defense. 
After  the  execution  of  the  agreement  for  sepa- 
ration, the  wife  allowed  a  decree  to  go  against 
her  by  default,  and  there  was  no  duress  that 
prevented  her  from  continuing  her  defense. 
add,  that  the  decree  was  valid. 

3.  A  divorced  wife  cannot  maintain  an  action 
for  maintenance  against  her  former  husband. 

BUI  by  Mary  B.  Magowan  against  Frank  A. 
Magowan.     Dismissed. 

Francis  C.  Lowthorp  and  Linton  S.  Satter- 
thwait,  for  complainant.  Edwin  B.  Walker, 
for  defendant 

REED,  V.  0.  This  bin  Is  filed  by  a  wife 
against  her  husband  for  maintenance  under  the 
statute.  The  bill,  to  prepare  the  way  for  the 
relief  thus  asked,  prays  that  a  decree  divorcing 
these  parties,  granted  to  the  defendant  by  a 
court  In  the  territory  of  Oklahoma,  may  be  de- 
clared void.  The  ground  upon  which  the  last 
relief  hi  invoked  is  that  the  husband  was  never 
a  resident  of  the  territory  In  which  the  decree 
was  made,  and  that,  therefore,  the  court  who 
inade  it  had  no  Jurisdiction  In  the  matter.  The 
doctrine  seems  to  be  established  that  one  of  the 
parties  to  the  marital  relation  must  be  domi- 
ciled in  the  state  whose  court  attempts  to  ad- 
judicate upon  the  marital  status  of  the  parties, 
else  the  action  of  the  court  Is  extrajudicial,  and 
will  receive  no  countenance  elsewhere.  5  Am. 
&  Eng.  Enc.  Law,  757,  758;  2  Black,  Judgm. 
par.  927. 

The  facts  proven  ~tn  this  case  show  that  the 
wife  never  resided  elsewhere  than  in  this  state. 
They  also  show,  with  equal  conclusiveness,  that 
the  husband  never  had  a  domicile  In  the  terri- 
tory of  Oklahoma.  He  visited  that  territory, 
but  It  hi  transparent  that  his  visits  were  for  the 
single  purpose  of  procuring  a  divorce.  His  vis- 
its were  hurried,  brief,  and  attended  with  every 
circumstance  which  could  advertise  that  pur- 
pose. The  pretense  of  an  Intention  to  reside  In 
that  territory  is,  under  the  testimony,  too 
flimsy  for  patient  consideration.  But  the  hus- 
band has  put  In  evidence  the  record  of  the  de- 
cree made  by  the  Oklahoma  court,  and  this 
decree  contains  a  finding  that  the  plaintiff  in 
that  suit  had  been  an  actual  resident  In  good 
faith  of  the  territory  for  90  days  next  preced- 
ing the  filing  of  the  petition  therein.  Whether 
a  court,  by  Its  finding  that  it  has  jurisdiction, 
can  conclude  all  other  courts  In  other  states 


from  determining  that  question  anew,  to  a  point 
upon  which  there  Is  contrariety  of  authority. 
The  weight  of  authority  elsewhere  Is  that  a 
court  of  one  state  cannot,  by  a  recital  tint  it 
has  jurisdiction  over  a  person  as  a  domiciled 
citizen  of  Its  state,  preclude  the  court  of  an- 
other state  from  inquiring  whether  the  person 
was  In  fact  a  citizen  of  the  latter  state,  over 
whose  marital  status  alone  its  court  had  juris- 
diction. 5  Am.  &  Eng.  Enc.  Law,  763;  Sew- 
all  v.  Sewall,  122  Mass.  156-158;  People  v. 
DaweU,  25  Mich.  247-256;  Seed  v.  Beed,  52 
Mich.  117,  17  N.  W.  720;  Gregory  v.  Gregory, 
76  Me.  535.  Jurisdiction,  in  respect  to  the 
point  now  spoken  of,  depends  entirely  upon  citi- 
zenship, not  upon  the  length  of  time  that  the 
citizenship  has  continued.  If  a  court  of  one 
state  makes  a  decree  concerning  the  status  of  a 
person  who  Is  actually  a  citizen  of  the  state, 
although  the  person  may  not  have  been  domi- 
ciled for  the  length  of  time  required  by  the 
statute  of  the  state,  nevertheless  the  decree  Is 
unassailable  for  the  want  of  Jurisdiction  in  the 
court  which  made  it  This  obvious  distinction 
Is  recognized  by  the  supreme  court  of  Minnesota 
in  the  cases  of  State  v.  Armington,  25  Minn. 
29,  and  Thurston  v.  Thurston,  58  Minn  279,  59 
N.  W.  1017.  In  the  former  case  there  was  no 
domicile  at  all  of  either  party  In  the  state  the 
court  of  which  had  made  a  decree  of  divorce, 
and  the  decree  was  held 'void  by  the  Minnesota 
court  for  want  of  jurisdiction.  In  the  felt..' 
case,  where  the  complainant  was  domiciled  In 
the  foreign  state,  although  nOt  domiciled  for  the 
statutory  period,  the  decree  was  held  to  be  un- 
assailable on  jurisdictional  grounds.  But,  what- 
ever may  be  the  condition  of  judicial  settle- 
ment elsewhere,  I  understand  that  the  point  Is 
Bottled  In  this  state  to  the  effect  that  a  recital  in 
a  decree  for  divorce  made  by  the  court  of  an- 
other state,  that  the  petitioner  was  a  resident 
of  that  state  for  the  statutory  period,  Is  conchr- 
stve  here  of  the  truth  of  the  fact  thus  recited. 
I  understand  that  It  is  not  only  conclusive  as  to 
the  period  of  citizenship,  but  as  to  the  fact  of 
the  petitioner's  domicile  in  the  other  state. 
Nichols  v.  Nichols,  25  N.  J.  Eq.  60;  Falrchlld 
v.  Falrchlld,  53  N.  J.  Eq.  678,  34  AtL  10.  The 
attack  upon  the  Oklahoma  decree,  therefore; 
grounded  upon  the  want  of  Jurisdiction  In  the 
court  which  made  it  fails. 

The  element  of  fraud  In  obtaining  that  de- 
cree, which  element  figures  In  the  case  of 
Doughty  v.  Doughty,  27  N.  J.  Eq.  815,  Id., 
28  N.  J.  Eq.  581,  and  in  other  cases  there 
cited,  Is  not  so  presented  In  this  case  as  to 
be  fully  considered.  The  attack  npob  the  de- 
cree Is  made  upon  the  ground  that  the  hus- 
band was  not  a  bona  fide  resident  of  the  ter- 
ritory, and  so  the  territorial  court  was  with- 
out jurisdiction.  It  is  not  charged  that  the 
Oklahoma  court  was  Imposed  upon  by  the 
fraudulent  device  of  the  husband.  The  only 
charge  In  the  bill  which  has  any  relevancy  to 
such  a  defense  is  that  a  certain  agreement  for 
separation,  made  between  the  husband  and 
wife,  was  obtained  from  the  wife  by  duress 
and  fraud,  and  another  charge  that  the  wife 
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-was  Induced  to  withdraw  her  defense  to  the 
Oklahoma  suit  by  duress  and  false  representa- 
tions. The  evidence  upon  the  first  of  these 
charges  Is  that  there  was  no  agreement  entered 
into  between  the  parties  to  withdraw  the  de- 
fense to  the  divorce  suit  After  the  execution 
of  that  agreement  for  separation,  the  defend- 
ant in  the  suit  allowed  a  decree  to  go  against 
her  by  default,  she  knowing  that  the  case  of 
the  complainant  was  a  pure  fabrication.  There 
was  no  duress  which  prevented  her  from  con- 
tinuing her  defense,  even  if  the  agreement  for 
separation  had  been  induced  by  fraud.  I  am 
constrained  to  the  conclusion  that  the  decree  of 
the  Oklahoma  court  must,  In  this  suit,  be  re- 
garded as  a  valid  judgment.  This  being  so, 
there  can  be  no  decree  for  the  allowance  of  a 
sum  for  maintenance,  inasmuch  as  ssch  a  de- 
cree is  dependent  upon  the  existence  of  the 
marital  relations  between  the  parties.  Free- 
man v.  Freeman,  49  N.  J.  Bq.  102,  23  Atl.  113; 
Lynde  v.  Lynde,  54  N.  J.  Eq.  473,  35  Atl.  641. 
Nor  can  I  discover  any  excuse  in  this  suit  for 
decreeing  the  payment  by  the  husband  to  the 
wife  of  any  sum  by  virtue  of  the  agreement  for 
separation.  That  Instrument,  although  Its  exe- 
cution is  set  up  In,  and  a  copy  is  annexed  to, 
the  bill,  Is  only  referred  to  as  a  part  of  the 
history  of  the  transaction  attending  the  divorce 
proceedings.  There  is  no  ground  laid  for  a 
decree  for  the  specific  performance  of  that 
agreement,  nor  for  the  recovery  of  damages  for 
its  breach,  even  if  such  incongruous  ground  for 
relief  could  be  Introduced  In  the  bill  for  main- 
tenance. The  allusion  to  the  agreement  in  the 
prayer  for  relief  is  that,  in  fixing  the  amount 
to  be  allowed  for  support,  the  court  should  ei- 
ther fix  it  according  to  the  situation  in  life  of 
the  parties,  or  In  accordance  with  .the  provi- 
sions for  maintenance  contained  In  that  agree- 
ment. The  sum  to  be  fixed  by  either  standard 
was  to  be  a  sum  awarded  by  way  of  mainte- 
nance under  the  statute.  I  am  constrained  to 
advise  a  decree  dismissing  the  bill. 
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SALTER  v.  ELY  et  al. 

(Prerogative  Court  of  New  Jersey.     Feb.  1, 

1898.) 

Wills  —  Contest  —  Usdwb  Influence  —  Bern- 
cienot  or  Evidence. 

1.  Testator  left  two  sons  and  two  daughters 
and  an  estate  of  about  $30,000.  He  gave  the 
daughters  only  about  5  per  cent  of  what  he 
gave  the  sons,  but  he  had  before  his  death  giv- 
en each  daughter  about  $8,000,  which,  by  his 
will,  he  provided  should  not  be  charged  against 
them.  Testator  had  lived  most  of  the  time 
with  his  sons  during  the  last  20  years  of  his 
life.  He  was  a  lawyer,  of  strong  mind,  and 
about  80  years,  old.  His  will  and  the  codicils 
thereto  were  complicated,  but  carefully  drawn 
in  his  own  handwriting.'  At  different  times  he 
bad  quarreled  with  his  son  S.,  and  at  times 
they  were  friendly.  He  went  alone  at  the  time 
the  will  and  codicils  were  executed.  The  broth- 
er of  S.  received  the  larger  share  of  the  estate. 
Held  insufficient  to  show  that  the  will  was  made 
through  undue  influence  on  the  part  of  S. 

2.  The  mere  fact  that  a  favored  legatee  and 
devisee  denounces  those  who  are  discriminated 


against  to  a  -testator  who  is  well  in  body  and 
strong  In  mind,  and  surrounded  by  friends,  and 
within  reach  of  the  protection  of  those  who  are 
denounced,  Is  not  sufficient  to  create  a  presump- 
tion against  the  instrument 

3.  A  party  alleging  undue  influence  in  the  ex- 
ecution of  a  will  must  prove  It  either  directly  or 
by  proving  such  circumstances  as  will  warrant 
a  presumption  against  it 

Appeal  from  orphans'  court,  Monmouth 
county;  Conover,  Judge. 

Proceeding  by  Catharine  Ann  Salter  against 
Stephen  D.  Ely  and  Joseph  Addison  Ely  to  con- 
test the  will  of  Joseph  J.  Ely,  deceased.  From 
a  decree  admitting  the  win  to  probate,  plaintiff 
appeals.     Affirmed. 

Robert  Adraln  and  Clarence  linn,  for  ap- 
pellant Woodbrldge  Strong  and  John  J. 
Ely,  for  respondents. 

McGILL,  Ordinary.  The  disputed  paper 
writings  consist  of  a  will,  dated  and  execut- 
ed on  the  10th  day  of  November,  1893,  and  a 
codicil  thereto,  dated  and  executed  on  the 
15th  day  of  August  1895.  Both  instruments 
are  In  the  handwriting  of  Joseph  J.  Ely. 
The  will  contains  .eight  paragraphs,  in  addi- 
tion to  an  attestation  clause,  which  exhibits 
compliance  with  all  statutory  requirements 
In  the  execution  of  a  will.  The  wfll  pro- 
vides that  the  debts  and  funeral  expenses  of 
Mr.  Ely  shall  be  paid;  that  his  body  shall 
be  burled  beside  the  grave  of  his  first  wife; 
that  a  plain  monument  shall  be  placed  at 
the  grave;  that  five  grandsons,  named,  shall 
each  have  $100,  and  that  two  granddaughters 
and  a  daughter-in-law,  named,  shall  have 
certain  furniture,  silverware,  and  china,  di- 
vided among  them  as  the  will  designates; 
that  a  safe,  a  surveyor's  compass,  and  $2,000 
Is  bequeathed  to  Joseph  Addison  Ely,  a  son 
of  the  testator;  that  the  testator's  library 
is  bequeathed  to  the  same  son  and  the  chil- 
dren of  that  son;  that  a  wood  lot  of  four 
acres  is  devised  to  the  testator's  son  Ste- 
phen; that  a  house  and  lot  in  Hightstown  is 
devised  to  the  testator's  daughter  Catharine; 
that  two  houses  and  two  lots  In  Hights- 
town are  devised  to  the  testator's  daughter 
Matilda,  and  that  another  wood  lot  Is  devised 
to  the  testator's  son  Addison;  that  there 
shall  be  no  charge  for  gifts  theretofore  made 
or  thereafter  to  be  made  by  the  testator  to 
his  children;  that  the  testator  devises  and 
bequeaths  the  residue  'Of  his  estate  to  his 
two  sons,  Stephen  and  Addison,  and  appoints 
those  sons  the  executors  of  the  will,  author- 
izing them  to  sell  land  not  specifically  de- 
vised, and  to  employ  counsel  to  advise  them, 
and  gives  them  three  years  for  the  perform- 
ance of  their  duties.  The  will  also  revokes 
all  former  wills.  The  codicil,  a  shorter  In- 
strument, ratifies  and  confirms  the  will,  ex- 
cept so  far  as  it  changes  It  and  then  pro- 
ceeds to  take  from  the  son  Stephen  the  wood 
lot  which  was  devised  by  the  will  to  him, 
and  give  it  to  the  son  Addison,  and  to  give 
the  testator's  library  exclusively  to  his  son 
Addison,  and  to  bequeath  to  the  same  son 


Digitized  by 


Google 


39  ATLANTIC  REPORTER. 


(N.J. 


some  surveyor's  field  books  and  two  writing 
desks,  and  to  bid  him  to  take  good  care  of 
the  testator's  law  dockets. 

The  validity  of  the  will  and  codicil  is  as- 
sailed, upon  the  Insistence  that  Mr.  Ely  lack- 
ed capacity  to  make  them,  and  that  they 
were  the  product  of  undue  Influence  exerted 
over  him.  Mr.  Ely  was  a  lawyer  and  sur- 
veyor, who  found  occupation  in  those  pur- 
suits, for  the  greater  part  of  his  life,  in  the 
counties  of  Mercer  and  Monmouth,  which 
was  sufficiently  remunerative  to  enable  him, 
with  frugal  habit,  to  make  considerable  gifts 
to  his  children,  and  leave  at  his  death,  which 
occurred  on  the  13th  of  September,  1805, 
at  the  age  of  82  years,  an  estate  valued  at 
about  $30,000.  He  was  an  eccentric  man, 
possessed  of  much  more  than  ordinary  abili- 
ty. He  was  high-tempered,  easily  provoked, 
and  became  bitter  and  vindictive  towards 
those  who  offended  him.  His  first  wife, 
the  mother  of  his  four  children,  died  in  1872. 
After  her  death,  to  economize,  he  took  up 
his  residence  with  his  son  Stephen,  with 
whom  and  his  son  Addison  he  continued  to 
live  for  23  years,  until  his  death,  In  1896, 
with  the  exception  of  a  few  months  in  1886, 
during  the  life  of  his  second  wife,  who  sur- 
vived their  marriage  a  short  time,  with 
whom  he  lived  at  her  house,  in  Hightstown. 
Ells  son  Stephen  lived  in  Hightstown  until 
after  1880.  His  daughter  Catharine  married 
a  man  named  Salter,  and  lived  In  Hudson 
county.  His  daughter  Matilda  married  a 
man  named  Perrine,  and  lived  In  the  county, 
some  eight  or  nine  miles  from  Hightstown. 
And  his  son  Addison  lived  on  a  farm  In 
Monmouth  county,  four  or  five  miles  from 
Hightstown.  In  February,  1880,  Mr.  Ely 
fell  at  a  railway  station,  and  cut  his  head, 
upon  which  ensued  blood  poison,  which  sub- 
jected him  to  a  long,  dangerous,  and  painful 
Illness  at  the  house  of  Stephen  at  Hights- 
town, from  the  effect  of  which  illness  he 
never  completely  recovered.  While  It  Is 
shown  that  Mr.  Ely  was  physically  feeble 
after  his  Illness,  In  1880,  and  that  at  times 
thereafter  he  exhibited  a  mental  lassitude, 
It  clearly  appears  that  he  possessed  more 
than  ordinary  intelligence  and  abundant  tes- 
tamentary capacity  when  he  executed  both 
the  will  and  the  codicil.  It  is  not  shown 
that  he  was  ever  without  testamentary  ca- 
pacity. As  has  been  stated,  both  the  will 
and  the  codicil  are  in  his  handwriting;  and, 
as  appears  upon  the  Inspection  of  those  In- 
struments, the  former  Is  long  and  to  some 
extent  complicated.  Its  contents  evince  that 
the  draftsman  had  a  knowledge  of  Mr.  Ely's 
property  and  the  natural  objects  of  his 
bounty,  and  also  a  consideration  of  those 
who  immediately  surrounded  him  and  dally 
ministered  to  his  comfort,  of  bis  burial,  of 
gifts  he  had  made  and  might  make  to  his 
children,  and  the  appointment  of  executors, 
and  their  equipment  for  the  performance  of 
their  duty.  By  the  codicil,  prepared  two 
years  later,  the  draftsman  evinces  that  he 


had  a  thorough  knowledge  of  the  provisions 
of  the  will,  which,  after  trivial  alteration, 
were  ratified  and  confirmed,  as  constituting 
a  maturely  considered  testamentary  act. 

Competency  Is  not  only  shown  by  the  Instru- 
ments themselves,  but  also  in  the  circumstances 
which  attended  their  execution  and  preserva- 
tion. When  the  will  was  executed,  Mr.  Ely 
resided  with  his  son  Addison,  some  nine  miles 
from  the  county  court  house;  yet  he  took  the 
precaution  and  trouble  to  drive  to  the  court 
house,  and  there  see  the  surrogate,  whom  he 
had  known  for  25  years,  at  that  gentleman's 
office,  and  request  him  to  be  one  of  the  wit- 
nesses to  the  will,  and  then  to  consult  with 
the  surrogate  as  to  the  other  witness  to  the  will, 
stating  that  If  there  were  any  of  his  old 
friends  about,  who  would  act  as  such  witness, 
he  would  like  to  secure  the  service  of  one  of 
them,  and,  at  the  suggestion  of  the  surrogate, 
to  go  alone  to  the  county  clerk's  office,  and 
see  Holmes  Murphy,  the  deputy  county  clerk, 
whom  he  had  known  for  30  years,  and  request 
him  to  be  the  other  witness,  then  to  return  to 
the  surrogate's  office,  and  bring  the  surrogate 
to  the  county  clerk's  office,  where  the  will  was 
executed.  At  Mr.  Murphy's  suggestion,  be- 
cause of  Murphy's  advanced  years,  he  asked 
Mr.  White,  a  younger  man  there,  to  act  also 
as  one  of  the  witnesses.  These  three  gentle- 
men so  narrate  the  circumstances  attending 
the  execution  of  the  will  as  to  satisfy  me  be- 
yond all  doubt  that  Mr.  Ely  fully  realized  and 
comprehended  the  business  In  which  he  was 
engaged.  Their  testimony  shows  that  he  In- 
telligently directed  every  detail  In  the  proceed- 
ing. This  was  on  the  10th  of  November,  1898. 
When  Mr.  Ely  left  the  county  clerk's  office,  he 
took  the  will  with  him,  and  apparently  retain- 
ed it  till  the  12th  of  the  next  month,  when  he 
drove  to  the  Allentown  Bank,  in  which  he  had 
a  deposit,  and  delivered  It,  In  an  envelope,  to 
the  cashier,  at  the  suggestion  of  the  cashier 
writing  upon  the  envelope  his  Instructions  as 
to  its  disposition.  He  took  the  precaution 
then  to  take  from  the  cashier  a  receipt  for  It 
Previously  he  had  made  a  copy  of  it  with  his 
own  hand,  which  was  found  in  his  safe,  at  his 
son  Addison's,  after  his  death.  The  codicil 
was  executed  about  a  month  before  Mr.  Ely 
died,  at  the  house  of  Addison,  in  the  presence 
of  the  physician  in  attendance  upon  Mr.  Ely 
and  a  neighboring  farmer,  for  whom  the  tes- 
tator had  sent  to  act  as  a  witness.  He  had 
not  previously  communicated  with  the  farmer, 
but,  two  days  before  the  execution  of  the  cod- 
icil, he  told  his  physician  that  he  wished  to 
execute  a  codicil  to  bis  will,  and  he  would  like 
the  physician  to  be  a  witness  to  it  When 
the  codicil  was  executed,  he  was  feeble  phys- 
ically, but  clear  in  his  mind.  He  sat  at  a 
small  table  which  the  farmer,  Mr.  Jobes,  placed 
before  him,  and  directed  every  step  in  the  pro- 
ceeding in  strict  conformity  with  the  statute's 
requirements.  He  explained  to  the  witnesses 
that  the  paper  he  produced  was  called  a  codicil 
to  his  will;  that  it  made  a  change  in  the  will: 
and  that  he  would  like  to  have  the  fact  of  his 
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executing  It  kept  quiet.  It  appears  that  he  put 
this  instrument  In  his  safe,  where  it  was  found 
after  his  death  with  the  copy  of  the  will.  The 
testimony  of  the  subscribing  witnesses  to  the 
codicil  satisfies  me  that  the  testator  was  fully 
competent  to  make  that  instrument. 

Passing  to  the  second  ground  of  contest,— the 
contention  that  the  will  and  codicil  were  the 
product  of  undue  Influence.  The  position  of 
the  contestants  Is  that  such  influence  was  ex- 
erted over  Mr.  Ely  by  his  son  Stephen.  It  is 
almost  needless  to  say  that  undue  Influence 
is  the  destruction  of  free  agency.  It  is  that 
which  constrains  a  person  to  do  what  Is  against 
his  will,  and  what  he  would  not  do  if  left 
to  himself,  no  matter  by  what  means  the  con- 
trol lft  exercised.  There  is  no  direct  proof 
that  Stephen  procured  or  was  Instrumental  in 
making  either  the  will  or  the  codicil.  As  I 
understand  the  contestants,  their  contention 
is  that  Stephen  entertained  a  vindictive  ha- 
tred of  his  sisters;  that  he  had  repeatedly  de- 
clared that  they  should  not  participate  In  hla 
father's  estate;  and  that,  through  his  high 
temper  and  violence  towards  his  father,  he  so 
dominated  the  father  as  to  Induce  the  making 
of  a  will  which  practically  disinherits  the 
daughters,  it  appearing  that  the  property  de- 
vised to  them  Is  scarcely  5  per  cent,  of  the 
value  of  that  which  was  bequeathed  and  de- 
vised to  the  sons.  Apparently,  the  will  is  an 
inofficious  Instrument,  but  the  proofs  do  not 
disclose  that  Stephen  Intermeddled  In  any  way 
with  the  preparation  of  it.  At  best,  they  show 
that  he  visited  his  father  more  or  less  fre- 
quently during  the  latter  years  of  his  father's 
life,  and  that  occasionally  the  high  and  some- 
what intemperate  tones  In  the  voices  of  the 
father  and  son  would  indicate  that  they  were 
quarreling.  They  show  also  that  he  and  his 
father  would  drive  about  the  country  together, 
while  the  father  was  able  to  do  so,  and  that 
Stephen  was  cognizant  of  Investments  offered 
to  his  father,  and  made  by  him;  bat  at  the 
same  time  they  disclose  that  In  the  last  year 
or  two  of  the  old  man's  life,  as  he  became 
more  feeble  physically,  and  less  able  to  go 
about,  Stephen's  visits  became  so  infrequent 
that  at  one  time  months  elapsed  between  them, 
and  the  father  sent  for  him.  When  It  Is  re- 
membered that  the  testator  lived  at  his  son 
Addison's  house,  and  had  lived  there  from 
188a  till  he  died,  in  1895,  and  that  the  brothers 
Stephen  and  Addison  had  quarreled,  and  had 
not  spoken  to  each  other  for  many  years,  It  is 
not  perceived  that  much  opportunity  offered 
for  the  exertion  of  a  continuous  coercion  on 
Stephen's  part,  which  could  Induce  the  making 
of  two  instruments,  21  months  apart,  both  of 
which  adhered  to  the  same  testamentary  pur- 
pose. 

It  can  scarcely  be  doubted  that  Stephen  was 
selfish,  jealous,  parsimonious,  high-tempered, 
and  viciously  vindictive,  partaking  to  some  ex- 
tent of  the  mental  characteristics  of  his  father, 
and  that  it  was  habitual  with  him  to  Inveigh 
with  bitterness  against  his  sisters,  not  only  to 
bis  father,  but  to  others  also,  and  that,  although 
ie  was  the  recipient  of  frequent  gifts  from 


his  father,  he  was  Jealously  disturbed  when 
like  gifts  were  made  to  his  sisters,  and  would 
tell  his  father  that  they  had  had  enough;  that 
they  had  husbands,  and  did  not  need  more. 
I  am  impressed  that  the  father  understood 
and  pitied  his  son's  weakness;  but  I  fall  to 
find  that  he  feared  him.  It  Is  shown  that 
Mr.  Ely  and  Stephen  were  at  times  the  best 
of  friends,  and  that  at  other  times  they  would 
quarrel  and  keep  aloof  from  each  other.  Mrs. 
Salter  testifies  that  her  father  told  her  that 
Stephen  was  high-strung  and  unevenly  bal- 
anced, and  could  not  avoid,  the  violent  con- 
duct of  which  she  complained.  During  Mr. 
Ely's  Illness,  In  1880,  Mrs.  Salter  and  Stephen 
were  assiduous  In  their  attentions  to  him. 
At  the  same  time  each  resented  the  presence 
of  the  other,  regarding  each  other  with  sus- 
picion and  distrust.  As  the  father  conva- 
lesced, their  strained  relations  culminated  In 
Stephen's  ejection  of  his  sister  and  a  nurse 
from  his  house.  Later  in  that  Illness,  Stephen 
quarreled  with  his  father,  and  left  the  house 
himself,  and  Mrs.  Salter  returned  to  It  It  is 
quite  evident  from  the  letters  of  the  father  to 
his  daughter  immediately  thereafter  that  she 
had  won  his  confidence  and  gratitude,  and 
that  Stephen  was  under  his  condemnation. 
The  proofs  make  it  evident  that  for  two  or 
more  years  after  that  time  there  was  an  es- 
trangement between  Mr.  Ely  and  Stephen, 
during  which  Stephen  exhibited  a  vicious  vln- 
dlctiveness  against  his  father;  and  it  appears 
that  during  this  time  Mr.  Ely  made  a  will 
which,  be  declared  to  the  attesting  witnesses, 
left  Stephen  "very  littie."  But  the  proofs 
show  also  that  after  1883  the  father  and 
Stephen  became  reconciled,  and  that  there- 
after their  Intimacy  and  friendship  varied,  as 
has  been  stated.  There  is  some  evidence  that 
once,  about  the  time  of  the  execution  of  the 
will,  Stephen  drove  with  his  father  to  Free- 
hold, but  that  evidence  is  entirely  too  vague 
to  justify  more  than  a  suspicion  that  it  was  on 
the  day  the  will  was  executed.  One  witness 
says  that  he  saw  some  one  apparently  attend 
Mr.  Ely  to  the  door  of  the  surrogate's  office; 
but  he  does  not  Identify  that  person,  nor  Is  be 
able  to  say  that  the  person  was  in  fact  In 
attendance  upon  Mr.  Ely.  There  is  not  a  par- 
ticle of  evidence  to  show  that,  In  the  time 
Intervening  between  the  execution  of  the  will 
and  the  deposit  of  it  by  Mr.  Ely  in  the  Allen- 
town  Bank,  Stephen  even  saw  his  father,  or 
that  Mr.  Ely  was  not  entirely  free  to  destroy 
the  will  If  he  had  wished  to  do  so.  When  he 
went  to  the  Allentown  Bank,  he  drove  alone 
with  a  young  grandson,  and  Intelligently,  and 
In  apparent  freedom  from  all  restraint,  de- 
posited the  will  there.  A  fact  that  militates 
against  the  theory  that  the  will  was  Stephen's 
production  is  that  although,  when  the  will  was 
made,  Stephen  was  quarreling  with  his  broth- 
er Addison,  and  had  not  spoken  to  him  for 
years,  it  gives  to  Addison  and  his  family  the 
largest  share  of  the  father's  estate,  and  associ- 
ates the  brothers  in  the  executorship.  It 
does  not  appear  to  be  probable  that  Stephen 
would  coerce  such  provisions. 
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I  do  not  deem  that,  because  the  will  la  In- 
officious, a  duty  Is  Imposed  upon  the  court  to 
And  a  reason  for  the  lnofflclousness  before  It 
can  declare  In  favor  of  the  will.  Nor  Is  that 
duty  cast  on  those  who  are  to  take  under  the 
wUl  If  they  did  not  partake  In  Its  production. 
A  man  may  dispose  of  his  property  as  he 
pleases.  He  may  do  Injustice  If  he  has  tes- 
tamentary capacity  and  acts  freely.  Smith 
t.  Smith,  48  N.  J.  Eq.  566,  590,  25  Atl.  11. 
However,  It  Is  Insisted  that  the  proofs  will 
warrant  the  Inference  that,  prior  to  the  mak- 
ing of  the  will,  Mr.  Ely  presented  $8,000  to 
each  of  his  daughters,  which  in  the  will  he 
protected  from  the  rapacity  of  Stephen  by 
provision  tnat  no  charges  should  be  made  for 
past  or  future  gifts  to  his  children,  or  will 
Justify  the  belief  that  the  daughters  may 
have 'been  discriminated  against  because  of 
their  opposition  to  his  second  marriage,  and 
their  participation  In  the  circulation  of  or  be- 
lief in  stories  derogatory  to  his  moral  char- 
acter. I  do  not  mean  to  say  that  either  of 
these  explanations  has  been  proved  to  my  sat- 
isfaction. They  serve  to  illustrate  that  rea- 
sons may  have  existed,  Independently  of  un- 
lawful Influence,  to  induce  the  testator  to 
make  the  disposition  of  his  property  he  made. 
Another  possible  reason  is  presented  when  it 
is  considered  that  for  more  than  20  years  Mr. 
Ely  lived  with  one  or  the  other  of  his  sons, 
free  of  expense,  with  the  avowed  object  of  an 
economy  In  his  expenditures,  which  enabled 
him  to  accumulate  at  least  a  large  part  of 
that  which  the  will  gives  to  them. 

Much  Importance  has  been  attached  to  the 
failure  of  the  proponents  to  examine  Stephen 
as  a  witness  in  the  case.  I  do  not  think  that 
such  failure  can  be  fatal  to  this  will.  The 
indicia  of  undue  influence  In  this  case  are  not 
strong  enough-  to  shift  the  burden  of  proof. 
The  mere  fact  that  a  favored  legatee  and  dev- 
isee denounces  those  who  are  discriminated 
against  to  a  testator  who  is  well  in  body 
and  strong  In  mind,  and  surrounded  by  friends, 
and  within  reach  of  the  protection  of  those 
who  are  denounced,  is  not'  sufficient  to  create 
a  presumption  against  the  Instrument.  Du- 
mont  v.  Dumont,  46  N.  J.  Eq.  235,  19  Atl. 
467.  The  party  alleging  undue  influence  must 
prove  it  either  directly  or  by  proving  such  cir- 
cumstances as  will  warrant  a  presumption 
against  it  Id.,  46  N.  J.  Eq.  230,  19  Atl.  470. 
Here,  not  only  has  the  proof  failed  to  show 
such  circumstances,  but,  on  the  contrary,  by 
the  testimony  of  five  subscribing  witnesses 
and  a  bank  cashier,  it  has  pointed  to  an  intel- 
ligent, competent,  and  self-controlled  testator. 
I  will  affirm  the  decree  appealed  from.' 


cu  n.  j.  a.  an 

DUNN  et  al.  v.  CORY  et  aL 

(Court  of  Chancery  of  New  Jersey.    Jan.  31, 

1898.) 

Wills  —  Construction  —  Dbsionation  or  Lboa- 

TEBS. 

L  Testator  gave  (1)  to  the  child  of  J.  $1,000, 
(2)  to  the  children  of  P.  81,000,  (3)  to  the  child 
of  S.  $1,000,  and  declared  that,  "in  case  of  the 


death  of  any  of  the  above  legatees  before  me, 
the  legacy  snail  not  lapse,  but  shall  go  to  their 
lawful  issue,  if  they  leave  such  issue."  J.  left 
several  children.  Held,  that  the  word  "child," 
in  clause  1,  should  be  construed  "children,"  and 
the  legacy  should  be  divided  among  all  the  chil- 
dren of  J. 

2.  P.  had  had  twelve  children,  seven  of  whom 
were  living  at  the  date  of  the  will.  Only  three 
of  the  five  who  had  died  before  that  time  left 
children;  and  one  died  between  the  date  of  lite 
will  and  the  date  of  the  testator's,  death,  leav- 
ing children.  Six  survived  testator.  Held,  that 
the  children  of  those  who  died  before  the  date 
of  the  will  were  not  entitled  to  share  with  the 
children  of  the  one  who  died  after  the  date  of 
the  will,  and  with  those  who  survived  testator. 

3.  S.  had  but  one  child,  who  died  a  few 
months  before  the  will  was  made,  leaving  chil- 
dren. Held,  that  the  word  "child,"  in  the  gift 
to  the  child  of  S.,  means  "grandchildren." 

Bill  by  one  Dunn  and  others,  executors  of  the 
estate  of  Pemberton  Brittln,  deceased,  against 
Sarah  Cory  and  others,  for  directions  as  to  the 
distribution  of  the  estate. 

F.  J.  Swayze,  for  complainants.  Robert  Ca- 
rey, for  defendants. 

PITNEY,  V.  0.  This  bill  Is  filed  by  the  ex- 
ecutors of  Pemberton  Brlttin  for  directions  as 
to  the  distribution  of  his  estate,  and  involves 
the  construction  of  several  clauses  In  his  will. 
By  the  second  paragraph  he  gives  several  pe- 
cuniary legacies;  among  others,  three  as  fol- 
lows: (1)  "To  the  child  of  John  Primrose,  one 
thousand  dollars;"  (2)  "to  the  children  of  Pet- 
tit  B.  Primrose,  one  thousand  dollars;"  (3)  "to 
the  child  of  Sarah  Roy,  one  thousand  dollars." 
Further  on,  In  the  same  paragraph,  he  says: 
"In  case  of  the  death  of  any  of  the  above  lega- 
tees before  me,  the  legacy  shall  not  lapse,  but 
shall  go  to  their  lawful  Issue,  if  they  leave 
such  Issue." 

1.  In  the  case  of  the  bequest  to  "the  child 
of  John  Primrose":  In  point  of  fact,  John 
Primrose,  who  was  the  cousin  of  the  testator, 
left  several  children;  and  the  question  is  wheth- 
er the  word  "child"  should  be  construed  "chil- 
dren," and  the  legacy  should  be  divided  among 
all  the  children.  I  am  of  the  opinion  that  tt 
should. 

2.  The  next  case  is  that  of  a  bequest  "to  the 
children  of  Pettlt  B.  Primrose,  one  thousand 
dollars."  Pettlt  B.  Primrose  had  had  twelva 
children,  seven  of  whom  were  living  at  the 
date  of  the  will,  five  had  died  prior  to  the 
date  of  the  will,  only  three,  however,  leaving 
children,  and  one  died  between  the  date  of  the 
will  and  the  date  of  the  testator's  death,  leav- 
ing children,  and  six  survived  the  testator.  The 
question  Is  whether  the  children  of  those  who 
died  prior  to  the  date  of  the  will  are  entitled 
to  come  in  with  the  children  of  the  one  who 
died  after  the  date  of  the  will,  and  with  those 
who  survived  the  testator.  Of  course,  we  are 
to  ascertain  the  intention  of  the  testator  by 
considering  the  language  used  as  applied  to  all 
the  circumstances;  and,  in  the  absence  of  the 
use  of  technical  language  which  has  attained 
a  settled  meaning,  prior  decisions  are  of  use 
only  to  show  what  meaning  different  Judges 
have  put  upon  similar  language.  The  general 
rule  undoubtedly  is  that  no  person  can  come 
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under  the  description  of  a  "legatee"  unless  he 
to  alive  at  the  date  of  the  wilt  And  the  gen- 
eral role  also  Is  that  the  word  "child"  does  not 
mean  "grandchild,"  or  "children"  "grandchil- 
dren." An  exception  to  this  rule,  presently  to 
be  stated,  Is  founded  in  necessity,  In  order  to 
prevent  the  entire  failure  of  the  provision. 
There  were  children  of  Pettlt  B.  Primrose  liv- 
ing at  the  date  of  the  will,  and  the  bequest  will 
take  effect  without  including  the  descendants 
of  those  who  died  before  the  making  of  the 
will.  So  that  the  argument  from  necessity 
does  not  apply.  Nor,  in  this  instance,  does  the 
testator's  express  command  that  "the  legacy 
shall  not  lapse"  apply.  The  question,  then,  to 
whether  or  not  those  children  of  Pettlt  who 
died  in  testator's  lifetime  can  be  properly  class- 
ed as  "legatees,"  under  the  so-called  substitu- 
tionary clause  above  recited.  If  the  language 
of  that  clause  had  been,  "In  case  of  the  death 
of  any  of  the  above-named  children  before  me, 
the  legacy  shall  not  lapse,  but  shall  go  to  their 
lawful  Issue,"  I  should  have  thought,  on  the 
authority  of  the  case  of  Outcalt  v.  Ootcalt,  42 
N.  J.  Bq.  500,  8  Atl.  532,  that  the  descendants 
of  those  dying  before  the  date  of  the  will 
would  have  taken,  on  the  ground  that  the  gift 
would  have  been  an  independent  gift,  and  not 
substitutionary.  I  have  looked  at  a  large  num- 
ber of  cases,  and,  notwithstanding  the  great  ap- 
parent conflict  of  authority  In  England  and  also 
In  this  country,  1  am  constrained  to  adopt  the 
view  that  the  construction  adopted  by  Sir  Rich- 
ard Malins  in  Re  Potter's  Trust  (1869)  L.  R.  8 
Eq.  62,  followed  by  him  In  subsequent  cases, 
the  latest  being  In  re  Lucas*  Will  (1880)  17 
Ch.  Dlv.  788,  was  the  correct  one,  and  was 
more  likely  to  fulfill  the  expressed  wishes  of 
the  testator  than  that  adopted  by  the  Judges 
in  the  opposite  line  of  cases.  The  authorities 
op  to  that  date  are  all  collected  In  the  last- 
stated  case.  The  distinction  in  what  may  be 
called  the  "substitutionary  clause"  between 
naming  tne  persons' who  originally  were  the  di- 
rect object  of  the  gift,  describing  them  by  their 
names  or  classes,  and  the  word  "legatee,"  was 
pointed  out  and  acted  upon  by  the  same  Judge 
in  Hunter  v.  Cheshire,  8  Ch.  App.  751,  and 
his  decision  was  affirmed  on  appeal.  Upon 
the  whole,  I  think  the  use  of  the  word  "lega- 
tees" prevents  the  operation  in  this  case  of  the 
so-called  "substitutionary  clause"  in  favor  of 
the  descendants  of  those  children  who  died  be- 
fore the  making  of  the  will. 

8.  Next  is  the  case  of  the  legacy  "to  the 
child  of  Sarah  Roy,  $1,000."  Sarah  Roy  had 
but  one  child,  which  died  a  few  months  be- 
fore the  will  was  made,  leaving  children; 
and  the  question  is  whether  or  not  the  word 
"child,"  In  that  case,  can  be  construed  as 
meaning  "grandchildren."  It  is  but  a  truism 
to  say  that  the  word  "child"  does  not  or- 
dinarily Include  grandchildren:  and  since, 
for  the  reasons  stated  In  the  case  of  the 
"children  of  Pettlt  B.  Primrose,"  the  use  of 
the  word  '"legatee"  in  the  substitutionary 
clause  forbids  the  application  of  that  clause 
In  this  case  aa  well  as  In  the  other,  the  ques- 
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tlon  remains  whether  there  la  anything  In 
the  circumstances  which  shows  that  the  tes- 
tator, by  the  use  of  the  word  "child"  In  that 
connection,  referred  to  the  descendants  gen- 
erally of  Sarah  Roy.  An  examination  of  the 
will  shows  that  the  word  "grandchildren" 
nowhere  appears  in  it,  although  a  large  sum 
Is  given  In  trust  for  four  certain  benefi- 
ciaries severally  for  life,  and  at  their  death 
to  their  children  or  next  of  kin,  and  that  in 
the  same  paragraph  with  the  bequest  undei 
consideration  there  are  no  less  than  thirteen 
bequests  to  the  "children"  of  a  person  nam- 
ed. So  that  the  circumstance  relied  on  in 
some  of  the  cases  that  the  testator  did  men- 
tion and  provide  for  children  In  one  part  of 
his  will,  and  for  grandchildren  in  the  same 
connection .  or  in  another  part,  and  hence 
could  not  have  intended  by  the  word  "child" 
to  Include  "grandchildren"  does  not  apply 
here.  It  further  appears  that  many  of  the 
beneficiaries  were  cousins,  and  lived  at  a 
distance,  and  were  much  scattered;  and  It 
did  not  appear  that  the  testator  was  ac- 
quainted with  the  situation  of  their  families, 
and  the  number  or  names  of  their  children. 
The  Inference  would  be  the  contrary. 

In  almost  all  the  cases  in  which  Judges 
have  held  that  the  word  "child"  cannot  be 
construed  to  mean  "grandchildren,"  an  ex- 
ception has  been  noted  as  possible  to  arise 
out  of  the  necessity  of  the  case.  It  is  thus 
stated  by  Chancellor  Green  in  Brokaw  v. 
Peterson,  15  N.  J.  Eq.  194,  at  page  198:  "The 
word  'children'  does  not,  ordinarily  and  prop- 
erly speaking,  comprehend  grandchildren  or 
issue  generally.  Their  being  Included  In 
that  term  is  only  permitted  In  two  cases, 
namely,  from  necessity,  which  occurs  when 
the  will  would  remain  inoperative  unless  the 
sense  of  the  word  'children'  were  extended 
beyond  Its  natural  Import,  and  where  the 
testator  has  clearly  shown  by  other  words 
that  he  did  not  Intend  to  use  the  term  'chil- 
dren' In  Its  proper  actual  meaning,  but  In  a 
more  extensive  sense."  And  the  same 
thought  Is  expressed  by  Chancellor  Runyon 
In  Pelt's  Ex'rs  v.  Vanatta,  21  N.  J.  Eq.  84,  at 
page  85,  where  be  says:  "The  settled  rule 
In  the  construction  of  wills  la  that  it  [the 
word  "children"]  will  not  be  construed  to 
Include  grandchildren  unless  there  Is  some- 
thing in  the  context  to  show  that  the  testa- 
tor Intended  that  it  should  include  grand- 
children, or  unless  the  provision  will  be  In- 
operative without  such  construction."  In 
using  this  language,  these  Jurists  simply  fol- 
lowed that  of  other  Judges.  In  Crooke  v. 
Brookeing,  2  Vera.  106,  at  page  108,  before 
the  lord  commissioners  of  the  great  seal, 
while  it  was  held  that  "children"  did  not  or- 
dinarily mean  "grandchildren,"  all  admitted 
that  if  there  had  been  no  child,  the  grand- 
children might  have  taken  by  the  devise  to 
the  children  of  the  testator.  Again,  Lord 
Alvanley,  In  Reeves  v.  Brymer,  4  Ves.  692, 
said:  "  'Children'  may  mean  'grandchildren' 
where  there  can  b»  no  other  construction, 
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but  sot  otherwise."  And  Sir  William  Grant, 
In  Radcllffe  v.  Buckley,  10  Ves.  195,  at  page 
200,  says:  "The  proposition  that  'children' 
may  mean  'grandchildren'  where  there  can 
be  no  other  construction,  bat  not  otherwise. 
Is  consistent  with  and  founded  upon  pre- 
vious cases.  There  are  two  cases  In  which 
that  word  has  received  another  construction: 
First,  the  case  of  necessity,  where  the  will 
would  remain  inoperative  unless  the  sense  Is 
extended;  next,  where  the  testator  has  clear- 
ly shown  by  other  words  that  he  does  not  use 
the  word  'children'  In  the  proper  sense,  but 
means  It  in  the  more  extensive  signification. " 
The  same  judge,  in  the  case  of  Earl  of  Ox- 
ford ▼.  Churchill,  3  Ves.  &  B.  60,  at  page  69, 
said:  "Where  there  Is  a  total  want  of  chil- 
dren, grandchildren  have  been  let  In,  under 
a  liberal  construction  of  the  word  'chil- 
dren.' "  This  exception  was  practically  ap- 
plied in  the  case  of  Gale  v.  Bennet  (1768) 
Amb.  681,  by  Lord  Camden.  Lord  Romilly, 
In  Fenn  v.  Death,  23  Beav.  73  (better  re- 
ported In  2  Jar.  [N.  S.]  700),  held  the  same 
thing.  The  bequest  there  was:  "In  trust  for 
the  children  of  my  late  mother's  half-broth- 
er, Thomas  Death,  and  which  children  shall, 
or  to  such  one  or  more  of  them  as  shall,  be 
living  at  my  decease,  If  more  than  one  such 
child,  to  be  equally  divided  between  them  as 
tenants  In  common."  None  of  the  children 
of  Thomas  Death  were  living  at  the  date  of 
the  will,  and  it  was  held  that  the  grand- 
children were  entitled.  And  Sir  John  Stuart, 
V.  0.,  in  Berry  v.  Berry,  3  Giff.  134,  7  Jur. 
(N.  S.)  752,  applied  the  doctrine  of  necessity, 
and  held  the  word  "children"  to  mean  grand- 
children. And  finally,  in  the  more  recent  case 
of  In  re  Smith  (Lord  v.  Hayward,  1887)  35  Ch. 
Div.  558,  Kay,  J.  (afterwards  lord  Justice  of 
appeal),  applied  the  rule,  following  Berry  v. 
Berry  and  Fenn  v.  Death.  The  case  was 
that  a  testator  gave  bis  residuary  estate  to 
trustees,  to  divide,  the  proceeds  Into  six 
shares,  and  to  pay  one  of  such  shares  to  the 
children  of  his  deceased  sister;  and  he  gave 
the  other  five-sixths,  by  similar  terms,  to  the 
children  of  five  deceased  persons.  At  the 
date  of  the  will,  there  were  no  children  of 
the  sister  living,  bnt  there  were  two  grand- 
children, who  both  survived  the  testator. 
Held,  that  the  two  grandchildren  took  the 
one-sixth  given  to  the  children  of  the  de- 
ceased sister.  In  giving  Judgment,  the  learn- 
ed Judge  uses  this  language:  "If  the  testa-, 
tor,  on  the  face  of  his  will,  gives  a  legacy  to 
the  children  of  a  deceased  person,  mentioning 
that  person  as  being  dead,  and  at  the  date  of 
the  will  there  are  no  children  of  that  per- 
son, bat  there  are  grandchildren,  then  the 
court,  on  the  principle,  *Ut  res  magls  valeat,' 
holds  that  the  gift  takes  effect  In  favor  of  the 
grandchildren."  The  doctrine  of  these  cases 
Is  stated  to  be  settled  law  by  Mr.  Williams 
(2  Wms.  Ex'rs  [Rand.  &  T.  Ed.]  p.  359,  and 
Mr.  Randolph's  note  on  page  362,  where 
American  cases  are  cited).  My  conclusion, 
therefore,  Is  that  the  grandchildren  of  Sarah 


Roy  will  take.  None  of  the  cases  In  New  Jer- 
sey are  Inconsistent  with  this  view.  The  be- 
quest In  Felt's  Ex'rs  v.  Vanatta  took  effect 
during  the  lifetime  of  the  first  taker;  so  that 
Chancellor  Rnnyon  felt  that  there  was  no 
necessity  to  apply  the  rule  in  that  case.  So 
the  rule  that  I  have  adopted  has  no  applica- 
tion to  the  circumstances  In  Brokaw  v.  Pe- 
terson, 15  N.  J.  Eq.  194.  The  question  was 
not  raised  or  discussed,  and  was  not  neces- 
sarily Involved,  In  the  case  of  Van  Gieson  v. 
Howard,  7  N.  J.  Eq.  462. 


(66  N.  J.  B.  S38) 

IAUOH  v.  DB  SOCARRA8  et  aL 

(Court  of  Chancery  of  New  Jersey.    Feb.  5, 

1898.) 

fraudulent  convstanoss— trust  settlements 
— Validity  as  against  Creditors. 

L  In  a  suit  to  set  aside  a  conveyance  of  real 
estate  as  in  fraud  of  creditors,  the  fact  that, 
though  the  debt  sued  on  was  an  honest  one, 
complainant  had  not  expended  money  or  alter- 
ed his  situation  on  the  strength  of  defendant 
having  any  ownership  in  the  property,  is  not  of 
itself  sufficient  to  defeat  complainant's  right 
to.  relief. 

2.  A  written  declaration  of  trust,  made  a  long 
time  aftei  the  title  had  vested,  but  in  good 
faith,  and  in  strict  accordance  with  the  parol 
trust  made  at  the  time  the  title  did  vest,  is  val- 
id as  against  a  creditor  of  declarant 

8.  Nor  is  the  validity  of  such  trust  affected 
by  the  fact  that  declarant  was  pressed  by  cred- 
itors at  the  time  it  was  created. 

Bill  in  equity  by  Louis  C.  Iauch  against 
Pauline  De  Socarras  and  anotherr  Heard  on 
bill,  the  Joint  answer  of  the  two  defendants, 
the  cross  bill  of  Pauline  De  Socarras,  and  the 
replication  of  the  complainant  thereto.  BIB 
and  cross  bill  dismissed. 

Helsley  &  Morris,  for  complainant  Thomas 
P.  McKenna  and  Frank  "P.  McDermott,  for  de- 
fendants. 

PITNEY,  Y.  O.  The  bill  is  filed  by  a  Judg- 
ment creditor  of  Pauline  De  Socarras,  and  its 
object  is  to  set  aside  a  settlement  made  by  her 
in  favor  of  her  son,  Ruddlfo  De  Socarras,  Jr., 
the  other  defendant,  of  certain  real  estate  (a 
house  and  lot  In  Long  Branch)  in  Monmouth 
county,  and  subject  that  real  estate  to  the  Hen 
of  the  judgment  The  complainant,  by  his  bill, 
alleges,  and  the  defendants,  by  their  answer, 
admit,  that  Judgment  was  recovered  by  him  in 
the  supreme  court  of  this  state  on  the  6th  of 
February,  1896,  for  the  sum  of  (2,966.68, 
against  Mrs.  De  Socarras,  based  upon  an  In- 
debtedness which  arose  in  the  month  of  No- 
vember, 1888.  The  defendants  admit  that  Mrs. 
De  Socarras  was  the  owner  of  the  premises 
from  the  13th  of  July,  1891,  up  to  November 
8,  1895,  on  which  day  she  Joined  with  her  hus- 
band, Rudolfo  De  Socarras,  Sr.,  In  a  deed  of 
the  same  to  Mr.  McKenna,  who,  by  a  contem- 
poraneous conveyance,  reconveyed  the  prem- 
ises to  Mrs.  De  Socarras  in  trust  for  the  ben- 
efit of  her  son,  Rudolfo  De  Socarras,  Jr.,.  she  to 
hold  the  title  for  his  benefit,  support;  and  edu- 
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cation  during  bla  minority,  and  at  his  majority 
the  title  to  be  vested  in  him,  but,  If  he  should 
die  before  arriving  at  the  age  of  21  years,  then 
the  premises  to  vest  absolutely  and  forever  in 
the  said  Pauline  De  Socarras,  her  heirs  and 
assigns.  Upon  the  case  so  made,  the  com- 
plainant's right  to  relief  Is  clear.  But  the  de- 
fendants set  up  a  defense,  which 'will  be  best 
understood  by  stating  the  facts  upon  which  It 
is  based. 

Mrs.  De  Socarras'  husband,  the  father  of  the 
infant  defendant,  is  a  Cuban  by  birth,  and  a 
physician  by  profession,  but  has  not  practiced 
his  profession  to  any  great  extent.  At  and 
prior  to  the  month  of  November,  1888,  he  was 
engaged  in  the  business  of  a  caterer  In  the  city 
of  New  York,  and  was  financially  unsuccess- 
ful, and  unable  to  support  his  family.  Mrs. 
De  Socarris  had  a  sister,  who  had  married  a 
wealthy  gentleman,  by  the  name  of  Ballin, 
who  lived  in  New  York  City;  and  she  thought 
that  as  her  husband  was  Improvident  and  In- 
efficient, and  not  to  be  trusted  to  any  extent 
with  the  handling  of  money,  if  she  had  control 
of  the  business  she  could  so  manage  It  as  to 
make  a  living  for  herself  and  family,  and  ap- 
plied to  her  brother-in-law,  Mr.  Ballin,  for  as- 
sistance. He  advanced  her  $2,000,  and  took 
therefor  her  sealed  obligation,  which  provided 
that  the  money  was  to  be  used  by  her  in  the 
catering  business,  but  that  her  husband  should 
have  no  participation  in  or  control  of  it,  and 
that  she  should  have  therein  the  assistance  of 
her  father,  Mr.  Iauch,  who  was  an  experienced 
caterer  and  hotel  keeper.  Mrs.  De  Socarras 
carried  on  the  business  for  a  while,  with  the 
result  that  the  Investment  was  lost  She,  how- 
ever, paid  three  months'  Interest  on  the  debt 
to  Mr.  Ballin.  Shortly  after  this,  about  the 
year  1800,  her  husband's  mother,  a  wealthy 
Cuban,  died;  and  at  her  death  Dr.  De  Socar- 
ras received  a  fortune  of  about  $13,000,  as  I 
interpret  the  evidence.  About  $9,000  of  that 
he  Invested,  May,  1891,  In  the  house  and  lot  at 
Long  Branch,  which  is  the  subject  of  the  pres- 
ent litigation,  and  furniture  to  furnish  it,  mov- 
ed into  it  with  his  family,  and  commenced  the 
practice  of  medicine.  His  concurrent  declara- 
tions were  that  he  intended  the  property  for 
the  benefit  of  his  son,  the  defendant  Rudolfo 
De  Socarras,  Jr.  A  few  days  or  weeks  after 
Dr.  and  Mrs.  De  Socarras  were  comfortably 
settled  In  the  house,  they  were  visited  socially 
by  a  friend,  a  Mr.  Agramonte,  when  he  learned 
the  situation.  In  view  of  Dr.  De  Socarras'  no- 
toriously improvident  habits  and  reckless  dis- 
position, Mr.  Agramonte  urged  him  to  settle 
the  property  at  once  upon  his  son;  and,  after 
considerable  discussion  between  the  doctor 
and  his  wife  and  Mr.  Agramonte,  It  was  agreed 
that  the  property  should  be  conveyed  to  the 
wife,  to  bold  for  the  son.  The  reason  why  it 
was  not  put  in  the  son's  name  at  once  was  that 
he  was  an  infant,  and  it  might  become  impor- 
tant to  sell  the  property  and  change  the  in- 
vestment The  conveyance  was  made  through 
a  third  party  to  the  wife,  and,  as  she  swears, 
—and  she  is  therein  supported  by  Mr.  Agra- 


monte,—upon  the  express  verbal  understand- 
ing that  she  was  to  hold  it  for  the  benefit  of  the 
son,  and  in  trust  for  him,  until  he  became  of 
age.  The  husband  and  wife  lived  together 
until  the  latter  part  of  1894,  when  his  habits 
and  conduct  became  such  that  cohabitation  be- 
came undesirable;  and  he  left  her,  and  has 
since  spent  part  of  the  time  in  Cuba,  and  part 
of  the  time  in  the  neighborhood  of  New  York, 
and  she  has  not  seen  him  since.  Before  leav- 
ing, he  had  incurred  some  bills  for  the  paint- 
ing of  the  house  and  some  other  repairs;  and 
Mrs.  De  Socarras  was  sued  upon  those  bills, 
and  Judgment  went  against  her.  She  was  also 
sued  In  a  Justice's  court  for  some  little  sums, 
and  Judgment  recovered  and  levy  made  upon 
the  furniture  in  the  house.  Litigations  result- 
ed therefrom;  but,  before  any  Judgment  was 
docketed  against  her,  she  entered  into  com- 
munication with  her  husband,  through  a  third 
party,  with  the  result  that  he  consented  to  join 
her  In  a  deed,  which  created  the  settlement  of 
November,  1895.  About  that  time  some  diffi- 
culty arose  between  her  and  the  complainant, 
who  is  her  brother,  which  perhaps  extended  to 
her  brother-in-law,  Mr.  Ballin.  The  particu- 
lars of  the  family  difficulty  were  not  devel- 
oped, and  are  of  no  consequence  here;  but  the 
result  was  that  Mr.  Ballin,  who  had  never 
since  1889  demanded  a  dollar  of  Mrs.  De  So- 
carras on  her  obligation  of  November,  1888, 
made  a  gift  of  it,  by  assignment  to  the  com- 
plainant, and  he  brought  suit  upon  it  in  the 
supreme  court,  and  recovered  the  Judgment 
upon  which  this  suit  is  founded. 

The  defense  of  the  Infant  set  up  in  his  an- 
swer is  that  the  settlement  upon  him  was 
made  strictly  in  pursuance  of  the  verbal  under- 
standing at  the  time  that  the  property  was 
conveyed  to  his  mother  by  his  father.  And 
the  defense  of  Mrs.  De  Socarras,  as  manifest- 
ed in  her  cross  bill,  is  that  the  $2,000  ad- 
vanced to  her  by  her  brother-in-law  in  Novem- 
ber, 1888,  was  a  gift  to  her,  and  that  the 
sealed  obligation  which  she  gave  was  a  mere 
formality.  This  defense  of  Mrs.  De  Socarras 
was  substantially  abandoned  by  her  counsel 
at  the  hearing,  when  it  appeared  that  she  had 
made  a  payment  of  Interest  on  account  of  it; 
and  I  may  say,  further,  that  the  clear  weight 
of  the  evidence  Is  that  it  was  a  loan,  and  not 
a  gift,  although  It  is  palpable  that  Mr.  Ballin 
never  Intended  to  enforce,  and,  but  for  the 
family  difficulty,  never  would  have  enforced, 
it  The  only  reason  for  referring  to  it  here  is 
that  counsel  for  the  complainant  argued  with 
some  force  that  Mrs.  De  Socarras  Is  so  thor- 
oughly contradicted  In  her  evidence  with  re- 
gard to  the  particulars  of  the  transaction  of 
that  loan  that  her  general  credit  as  a  wit- 
ness In  the  cause  is  shaken.  I  think  it  suffi- 
cient to  say  on  that  topic  that  I  was  able  at 
the  hearing,  and  upon  a  reading  of  the  evi- 
dence am  still  able,  to  see  that  it  was  a  sim- 
ple mistake  on  her  part,  which  seems  also  to 
have  been  concurred  in  by  the  mutual  counsel 
of  the  parties,  Mr.  Olcott,  as  to  the  true  in- 
terpretation of  the  different  conversations  that 
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occurred  between  her  and  Mr.  Ballin  on  the 
subject  In  po'nt  of  fact,  there  Is  really  no 
conflict  In  their  evidence,  bat  simply  In  the  In- 
terpretation which  each  pat  upon  It,  and  their 
several  recollections  of  K. 

An  attempt  is  made  to  directly  contradict 
Mrs.  De  Socarras  by  showing  that  she  made 
declarations  Inconsistent  with  her  evidence  In 
this  cause  as  to  the  parol  trust  on  an  occa- 
sion when  she  was  examined  as  a  witness  at 
Freehold,  In  one  of  the  litigations  that  arose 
out  of  suits  brought  against  her  for  her  hus- 
band's debts.  The  pencil  notes  of  her  exam- 
ination taken  by  one  of  the  counsel  seem  to 
show  that  she  swore  positively  that  she  did  not 
hold  the  house  and  lot  In  trust  for  her  son. 
But  as  this  examination  took  place  after  the 
settlement  In  question  was  made,  and  as  all 
the  circumstances  show  beyond  all  peradven- 
ture  that  Mrs.  De  Socarras  thoroughly  under- 
stood the  affair,  It  being  made  at  her  own  In- 
stance, my  conclusion  is  either  that  she  mis- 
understood the  question,  or  that  the  counsel 
who  took  the  notes  misunderstood  her  answer, 
or  inadvertently  inserted  the  word  "not"  In 
making  his  notes.  I  find  it  Impossible  to  be- 
lieve that  she  Intentionally  said  what  is  attrib- 
uted to  her  by  the  counsel  and  other  witnesses. 

It  is  admitted  that  Mrs.  De  Socarras  never 
Invested  any  money  In  the  premises,  and  that 
they  were  purchased  by  her  husband  with  his 
funds;  and  I  And  the  fact  to  be  that  when 
they  were  conveyed  by  her  husband,  through 
an  Intermediary,  to  her,  it  was  upon  the  express 
verbal  understanding  that  she  should  hold 
the  premises  for  the  benefit  of  their  son,  Ru- 
dolfo  De  Socarras,  Jr.  Mr.  Agramonte  swears, 
and  the  other  evidence  Indicates,  that  she  and 
her  husband  never  had  lived  happily  together, 
and  that  their  relations  never  were  such  as  to 
render  it  probable  that  her .  husband  would 
make  her  an  absolute  present  of  this  valuable 
house  and  lot,  comprising  nearly  his  whole  for- 
tune, to  do  with  as  she  chose.  The  simple 
question  of  law  upon  this  state  of  facts  la 
whether  or  not,  In  the  absence  of  a  written 
declaration  of  trust  made  at  the  time  of  the 
gift,  the  subsequent  declaration  is  sufficient  to 
validate  it  as  against  a  creditor. 

Counsel  for  the  defendants  made  one  other 
point,  which  he  argued  is  sufficient  of  itself  to 
defeat  the  complainant's  claim,  but,  If  not, 
certainly  supports  the  other  and  main  point 
which  I  have  above  stated.  The  point  so  tak- 
en Is  that  the  complainant  is  a  mere  volunteer, 
without  any  merit  whatever;  that  neither  he 
nor  his  assignor  has  expended  a  cent  of  money 
or  altered  their  situation  In  the  least  upon  the 
strength  of  her  having  any  beneficial  owner- 
ship in  this  property.  There  is  great  force  in 
that  position.  Certainly  there  is  nothing  in 
the  complainant's  position  before  the  court  to 
incline  the  court  to  look  upon  his  case  with 
any  great  favor.  But  I  cannot  say  that  that 
point  Is  of  Itself  sufficient  to  defeat  his  right 
In  this  court.  He  represents  a  just  and  hon- 
est debt  But  it  is  further  to  be  observed  that 
that  debt  arose  long  before  the  purchase  of 


this  property,  and  when  both  the  doctor  and 
Mrs.  De  Socarras  were  poor,  and  hence  was 
not  contracted  upon  the  strength  of  any  appar- 
ent ownership  of  the  defendant  Mrs.  De  So- 
carras. And,  In  my  judgment  that  la,  after 
all,  the  real  equltaole  ground  upon  which  set- 
tlements of  this  kind  are  set  aside.  People  do 
give  credit  and  have  a  right  to  give  credit  to 
others  upon  the  strength  .of  their  apparent 
ownership  of  property;  and  If  this  debt  had 
been  contracted  to  an  outside  person,  who  had 
no  notice  of  the  secret  trust  and  while  the  title 
to  these  premises  rested  in  her,  the  position 
of  the  complainant  would  be  much  stronger 
than  It  Is. 

But  taking  the  case  aa  It  Is,  the  question 
now  to  be  determined  is  whether  or  not  a 
written  declaration  of  trust  made  a  long  time 
after  the  title  has  vested,  but  in  good  faith, 
and  in  strict  accordance  with  the  parol  trust 
made  at  the  time  the  title  did  vest  Is  valid 
against  a  creditor  of  the  declarant  I  think 
it  is.  It  was  so  held,  in  effect  by  the  court 
of  appeals  In  the  case  of  Jamison  v.  Miller,  27 
N.  J.  Eq.  586.  It  Js  not  necessary  to  state  the 
facts  of  that  case,  which  are  not  precisely  like 
those  here  Involved;  and  I  simply  refer  to  the 
language  of  Mr.  Justice  Dixon,  found  on  page 
592:  "The  fact  that  these  later  writings  were 
signed  after  the  complainant's  claims  inter- 
vened does  not  rob  them  of  their  efficacy  un- 
der the  statute.  The  writings  are  but  evi- 
dence. The  trust  Is  anterior  and  Independent; 
and  the  rights  which  the  court  regards  are 
those  that  spring  from  the  creation,  hot  the 
mere  proof  of  the  trust  There  is  no  Inequity 
in  permitting  the  trustee  of  an  express  trust 
to  make  evidence  upon  which  the  courts  can 
recognize  and  effectuate  It  in  order  that  the 
expectations  of  his  creditors,  who  attempt  to 
enforce  their  remedies  against  the  trust  estate, 
may  be  disappointed."  In  support  of  his  po- 
sition, he  cites  Gardner  v.  Rowe,  2  Sim.  &  S. 
346,  decided  by  Vice  Chancellor  Leach,  and 
affirmed,  on  appeal,  by  Lord  Eldon,  In  5  Buss. 
258.  The  very  question  was  decided  by  Vice 
Chancellor  Green  In  Silvers  v.  Potter,  48  N.  J. 
Eq.  539,  22  Atl.  584,  where  he  collects  all  the 
authorities  and  discusses  the  question  in  a 
thoroughly  satisfactory  manner.  In  the  same 
direction  is  the  case  of  Davis  v.  Graves,  29 
Barb.  480,  cited  by  me  in  the  case  of  Pitney 
v.  Bolton,  45  N.  J.  Eq.  639,  at  page  613,  18 
Atl.  211,  at  page  212.  The  rule  established  by 
Davis  v.  Graves  is  this:  That  if  A.,  being  In- 
debted, makes  a  conveyance  to  B.  for  the  pur- 
pose of  defrauding  his  creditors,  upon  a  secret 
trust  that  B.  will  reconvey  the  property  to  A., 
and  afterwards  B.  becomes  Indebted  also,  and. 
being  pressed  by  his  creditors,  reconveys  the 
property  to  A.,  in  execution  of  the  original  pa- 
rol trust  the  creditors  of  B.  will  not  be  aided 
by  the  court  In  disturbing  the  last  conveyance. 

I  think  the  case  is  not  altered  by  the  fact 
proven  at  the  hearing,  that  Mrs.  De  Socarras 
was  somewhat  pressed  by  other  creditors  be- 
sides the  complainant  at  the  time  the  settle- 
ment was  made.    The  complete  answer  to  any 
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argument  from  that  situation  la  that  the  fact 
that  Mrs.  De  Bocarras  held  the  title  to  the 
property  In  trust,  provable  only  by  parol,  for 
her  son,  rendered  It  her  clear  duty  to  give  that 
son  written  evidence  of  that  trust  as  soon  as 
any  danger  arose  that  her  creditors  might  In- 
tervene and  appropriate  It  to  the  payment  of 
their  debts.  In  short,  her  duty  to  her  son  Im- 
pelled her  to  take  efficient  means  to  "hinder 
and  delay"  her  creditors  In  reaching  this  prop- 
erty, since,  In  conscience,  it  was  not  her  own, 
and  her  creditors  In  that  forum  had  no  right 
to  have  It  applied  to  the  payment  of  their 
debts.  For  these  reasons,  I  must  conclude  that 
the  complainant's  bill  must  be  dismissed,  with 
costs  to  be  recovered  by  the  defendants  on 
their  Joint  answer;  and  that  Mrs.  De  Socarras' 
cross  bin  must  be  dismissed,  with  costs  to  the 
complainant  on  his  replication  to  her  cross  bill, 
to  be  recovered  against  her  Individually. 


HAYDAY  v.  HAYDAY  et  al. 

(Court  of  Chancery  of  New  Jersey.    Jan.  20, 
1888.) 

Wills — Natotjb  of  Estate  Devised— Bill  *ok 
constrootion— when  lles. 

1.  A  devise  to  testator's  ion  of  a  house  and 
lot;  "also,  the  use  of  the  adjoining  lot,  *  *  * 
to  be  used  and  enjoyed  by  him  during  the  term 
of  his  natural  life;  and  from  and  immediately 
after  his  death  I  give,  bequeath,  and  devise 
the  same  to  grandchildren,' —passes  a  purely 
legal  estate,  as  to  both  lots. 

2.  The  claimant  under  a  devise  of  a  purely 
lesal  title  to  lands,  who  seeks  to  establish  his 
title,  as  against  the  heir  at  law  of  another  dev- 
isee, by  the  construction  of  the  will,  must  as- 
sert his  rights  at  law. 

Bill  by  William  Hayday  against  George  Hay- 
day  and  others  for  the  construction  of  a  WUL 
Dismissed. 

The  complainant  is  a  devisee  of  one  George 
Hayday,  who  died  In  1896,  seised  of  lands  In 
Atlantic  county.  By  his  will,  he  gave  several 
money  legacies,  and  devised  several  different 
tracts  of  land,  to  his  children  and  grandchil- 
dren. One  devise  was  in  favor  of  the  complain- 
ant, who  was  a  son  of  the  testator.  The  de- 
vise to  the  complainant  Is  In  these  words: 
"Item.  I  give,  bequeath,  and  devise  the  house 
and  lot  on  Atlantic  avenue,  said  Atlantic  City, 
twenty-six  feet  in  width,  and  eighty  feet  In 
depth,  southeastwardly;  also,  the  use  of  the 
adjoining  lot  on  the  southwesterly  side,  about 
twenty  feet  wide  on  Atlantic  avenue,  extending 
of  that  width  about  sixty  feet  southeastwardly, 
to  an  open  yard,  to  my  son  William  Hayday, 
to  be  used  and  enjoyed  by  him  during  the 
term  of  his  natural  life;  and  from  and  im- 
mediately after  his  death  I  give,  bequeath,  and 
devise  the  same  to  grandchildren,  in  equal 
shares;  and,  hi  case  my  said  grandchildren 
dying  before  me,  her,  his,  or  their  shares  shall 
be  divided  equally  among  their  lawful  issue,  per 
stirpes."  The  executor  proved  the  will  In  May, 
1895,  before  the  surrogate  of  Atlantic  county. 
The  complainant  flies  this  bin  against  the  other 
devisees  named  In  the  will,  alleging  that  by 


virtue  of  the  above-recited  devise  'tte  became 
seised  in  fee  simple  of  the  house  and  lot  first 
mentioned  and  designated  in  said  Item,  being 
twenty-six  feet  In  width,  and  eighty  feet  in 
depth,  southeastwardly,"  and,  In  another  para- 
graph, that  he  Is  by  the  devise  entitled,  during 
his  natural  life,  to  the  use  and  enjoyment,  and 
the  rent,  issues,  and  profits,  of  the  building 
erected  by  the  testator  on  the  adjoining  lot.  He 
alleges  that  he  files  his  bill  In  order  that  his 
Interest  In  the  two  lots  may  be  Judicially  ascer- 
tained and  determined.  To  this  end,  he  re- 
quests directions  especially  upon  three  formulat- 
ed questions:  "First  What  right,  title,  and  in- 
terest In  the  estate  of  the  said  George  Hayday 
does  your  orator  take  under  and  by  virtue  of 
the  premises,  and  by  his  last  will  and  testa- 
ment? Second.  Has  he  an  absolute  and  un- 
qualified estate  In  the  house  and  lot  on  Atlan- 
tic avenue,  In  said  Atlantic  City,  twenty-six 
feet  In  width,  and  eighty  feet  In  depth,  south- 
eastwardly, or  has  he  only  an  estate  for  life 
therein?  Third.  Has  he  the  use  of  the  adjoin- 
ing lot  on  the  southwestwardly  side,  being 
twenty  feet  wide  on  Atlantic  avenue,  and  ex- 
tending of  that  width  about  sixty  feet  south- 
eastwardly, to  an  open  yard,  together  with  the 
three-story  building  erected  on  said  lot  alter 
the  making  of  the  said  will,  and  before  the 
death  of  the  said  testator?"  He  prays  that  his 
rights  and  Interests  In  the  estate  may  be  de- 
fined and  declared,  and  to  have  due  effect  given, 
the  same,  and  that  testator's  intention,  as  ex- 
pressed by  the  will,  may  be  ascertained  and 
construed.  The  defendants  file  a  Joint  and  sev- 
eral answer,  substantially  admitting  all  the 
facts,  but  denying  the  complainant's  claim  that 
he  has  an  absolute  estate  in  the  26  feet  front 
lot,  and  alleging  that  by  the  true  Intent  of  the 
will,  the  complainant  has  no  more  than  a  life 
estate  in  either  of  the  lots.  No  testimony  was 
taken.  The  cause  was  argued  on  briefs,  solely 
on  the  dispute  as  to  the  true  construction  of 
the  will. 

A.  B.  Bndicott,  for  complainant  Stephany 
&  Son,  for  defendants. 

GREY,  V.  C.  This  bin  Is  filed  by  the  com- 
plainant in  his  own  right  as  devisee,  for  the 
purpose  of  obtaining  a  construction  of  the  ef- 
fect of  the  devise  In  his  father's  will,  under 
which  he  claims  title.  He  makes  defendants 
the  other  devisees,— the  grandchildren  who  are 
referred  to  In  the  will  as  devisees  over  of  the 
two  lots  in  question.  The  sole  question  In 
doubt  or  dispute  Is-  whether  the  complainant, 
by  the  terms  of  the  will,  takes  a  fee  in  the  2f\ 
feet  front  lot,  and  a  life  estate  In  the  adjoin- 
ing lot,  or  only  a  life  interest  In  both.  There 
Is  no  trust  created  by  the  will,  touching  either 
of  these  properties.  Nor  1b  there  any  power 
given  for  their  disposition  which  any  trustee  is 
charged  to  exercise.  No  relation  of  a  fiduciary 
character  appears  to  be  In  any  way  connected 
with  the  devise.  No  equitable  estate  is  creat- 
ed which  needs  to  be  defined  or  protected.  The 
devise  to  the  complainant,  whether  It  be  in  fee 
as  to  the  first  lot  referred  to,  or  for  life  as  to 
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both,  passes  a  purely  legal  estate.  Under  cir- 
cumstances such  as  these,  this  court  will  not 
assume  jurisdiction  to  determine  the  title  to 
lands,  nor  to  construe  a  will,  to  declare  wheth- 
er it  passes  one  legal  title,  or  another  of  greater 
extent  The  claimant  under  a  devise  of  a 
purely  legal  title  to  lands,  who  seeks  to  estab- 
lish his  title,  as  against  the  heir  at  law  of  an- 
other devisee,  by  the  construction  of  the  will, 
must  assert  his  rights  at  law.  The  whole  ques- 
tion was  considered  in  the  recent  case  of  Tor- 
rey  v.  Torrey,  65  N.  J.  Eq.  410,  36  Atl.  1084, 
where  a  collation  of  decisions  may  be  found. 


NASH  v.  HALL  et  aL 
(Court  of  Chancery  of  New  Jersey.     Jan.  18, 

1898.) 

Bill  of  Sale— as  Chattel    Moktoaoe  —  Affi- 
davit of  Consideration. 

1.  A  bill  of  sale  intended  as  a  mortgage  is 
within  Chattel  Mortgage  Act,  i  4  (Laws  1885, 
p.  319),  making  "every  mortgage  or  conveyance 
intended  to  operate  as  a  mortgage  of  goods  and 
chattels"  void  as  against  subsequent  judgment 
creditors  of  the  mortgagor,  unless  accompanied 
by  an  affidavit  of  the  true  consideration. 

2.  Chattel  Mortgage  Act,  i  4  (Laws  1885,  p. 
319),  requiring  an  affidavit  of  consideration  to 
accompany  a  mortgage  of  goods  and  chattels, 
does  not  apply  to  a  mortgage  of  book  accounts. 

Bill  by  James  Nash  against  Samuel  Hall 
and  others.    Decree  for  complainant 

Otto  Crouse,  for  complainant  John  W. 
Beekman  and  James  S.  Wight,  for  defend- 
ants. 

PITNEY,  V.  a  This  is  a  bill  by  a  judg- 
ment creditor  to  set  aside  a  transfer  of  per- 
sonal property  made  by  one  of  the  judgment 
debtors  to  a  third  party,  pending  the  suit 
and  before  judgment  on  the  ground  that  H 
was  fraudulent  and  void  as  against  his  judg- 
ment. The  judgment  was  recovered  by  the 
complainant  against  Isaac  and  Tunis  G.  B. 
Cortelyou  and  Walter  C.  Bunn,  composing 
the  firm  of  Cortelyou  Bros.  &  Co.,  on  the  9th 
day  of  April,  1896;  and  the  bill  in  this  cause 
was  filed  on  the  next  day,  the  10th  of  April. 
The  property  consisted  of  a  feed  and  grain 
store,  a  building  standing  on  leased  prem- 
ises, a  stock  of  grain,  feed,  hay,  etc.,  In  it 
and  also  the  movable  plant  consisting  of 
furniture,  Implements,  wagons,  and  horses. 
These,  together  with  outstanding  debts  due 
on  the  books  of  the  concern,  were  seized  by 
a  receiver  of  this  court  and  converted  into 
cash  under  its  direction;  and  the  contest  Is 
over  the  proceeds.  The  facts  in  the  case  are 
complicated,  but  must  be  fully  understood  In 
order  to  be  properly  dealt  with. 

The  complainant  Nash,  and  the  defendant 
Isaac  Cortelyou  were  engaged  In  business  as 
partners,  In  Perth  Amboy,  some  time  prior 
to  the  year  1893,  when  the  complainant  went 
out  of  the  business;  and  the  same  was  con- 
tinued by  Isaac  Cortelyou  In  partnership 
with  his  brother-in-law  Walter  C.  Bunn,  who 


was  and  Is  a  practicing  lawyer  In  New  York 
City.  Bonn  put  some  capital  Into  the  con- 
cern, but  gave  it  no  personal  attention.  Sub- 
sequently (December  1,  1894),  Tunis  G.  B. 
Cortelyou,  another  brother  of  Isaac  Cortel- 
you, and  also  a  resident  of  New  York,  became 
a  partner  In  the  concern,  and  made  a  con- 
tribution to  the  capital.  Prior  to  December 
1,  1894,  Nash  had  loaned  the  firm  consider-' 
able  sums  of  money,  which  were  finally  con- 
solidated Into  a  promissory  note,  made  by 
Cortelyou  Bros.  &  Co.  dated  December  1, 

1894,  for  $1,800,  payable  in  one  year,  with  in- 
terest, the  Interest  upon  which  was  paid  to 
the  1st  of  August  1895.     Bunn,  on  May  1, 

1895,  dropped  out  of  the  firm,  leaving  in  and 
sinking  his  money  contribution  to  the  cap- 
ital, but  taking  a  written  agreement  from 
the  remaining  partners  to  protect  him 
against  the  debts  of  the  firm,  Including 
Nash's  note.  Isaac  and  Tunis  Cortelyou  con- 
tinued the  business  until  November  16,  1895, 
when  Tunis  retired,  leaving  Isaac  the  sole 
owner.  Isaac,  In  his  turn,  guarantied  Tunis 
against  his  liabilities  as  a  member  of  the 
firm.  This  left  Isaac  primarily  liable  as  be- 
tween him  and  Tunis  Cortelyou  and  Bunn, 
to  pay  this  note,  and  Tunis  primarily  liable 
as  between  him  and  Bunn. 

Mr.  Nash's  note  maturing  on  December  1, 
1895,  he  pressed  for  Its  payment.  In  the 
meantime  the  firm,  while  composed  of  the 
two  brothers,  became  Indebted  to  Bunn  for 
money  borrowed,  to  the  extent  of  #1,200. 
Then  Isaac,  being  pressed  by  Nash,  set  about 
making  arrangements  to  pay  Nash's  note, 
and  save  his  brother  and  brother-in-law  In 
New  York  from  further  trouble.  The  assets 
of  the  business  consisted  (1)  of  the  store- 
house, standing  on  leased  ground,  worth 
about  #1,500,  upon  which  was  a  chattel  mort- 
gage, held  by  the  defendant  Hall,  for  #500; 
(2)  of  a  delivery  truck,  with  horses  and  har- 
ness, weigh  scales,  bales,  bags,  and  office 
furniture;  (3)  grain,  feed,  flour,  and  hay  In 
the  store;  and  (4)  book  accounts  and  bills 
receivable.  On  the  last  day  of  December, 
1895,  Isaac  Cortelyou  executed  three  chattel 
mortgages  on  the  premises,— one  to  Mr. 
Nash,  upon  the  store  building,  for  #1,000, 
payable  In  one  year  after  date;  another  to 
Mr.  Bunn,  on  the  horses,  truck,  harness,  and 
office  furniture  and  other  Implements,  to- 
gether with  3,000  bushels  of  oats,  to  secure 
#2,000;  and  the  other  to  Tunis  Cortelyou,  to 
secure  #3,000,  covering  corn,  bran,  meal 
ground  feed,  hay,  straw,  rock  salt  wheat, 
buckwheat  and  other  stock  In  trade,  also 
all  books  of  account  and  outstanding  bal- 
ances due  Cortelyou.  The  storehouse  had 
been  purchased  from  the  defendant  Hall  In 
January,  1894;  and  Isaac  Cortelyou  had  giv- 
en to  him  a  chattel  mortgage  on  It  for  #500, 
which  was  uncanceled  of  record.  Isaac  Cor- 
telyou's  avowed  plan  in  making  the  mort- 
gages to  Bunn  and  Cortelyou  was  to  induce 
Bunn  to  indorse  his  notes,  having  a  long 
time  to  run,  for  #800,  and  to  Induce  Nash  to 
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take  those  on  account  of  his  -$1,800  note,  and  to 
Induce  Hall  to  pay  Nash  $1,000,  and  take  an  as- 
signment of  Nash's  $1,000  mortgage,  and  thus 
get  clear  of  Nash's  claim.  These  three  chattel 
mortgages  were  all  executed  on  the  30th  of  De- 
cember, 1896,  before  Isaac  Cortelyou's  personal 
counsel,  Mr.  Terhune,  and  retained  in  Cortel- 
you's possession;  and  the  two  to  Tunis  Cor- 
telyou  and  Bunn  were  taken  by  Isaac  to 
New  Tork,  and  the  two  mortgagees  made 
the  necessary  affidavits  to  the  consideration 
money  on  the  31st  of  December,  and  hand- 
ed the  Instruments  to  Isaac  for  record.  They 
were  put  on  record  by  Isaac  on  January  7, 
1896.  The  mortgage  to  Nash  appears  not 
to  have  been  delivered  to  him  until  the  7th 
of  January,  1896,  when  he  made  the  affida- 
vit as  to  Its  consideration,  and  it  was  lodged 
for  record  on  the  8th  of  January.  It  ap- 
pears that  Mr.  Bunn  came  to  Perth  Amboy 
to  close  the  transaction,  but  that  It  fell 
through.  Mr.  Nash  refused  to  accept  the 
settlement  unless  he  either  had  the  cash  for 
the  $1,000  mortgage,  or  that  a  previous  mort- 
gage which  Hall  held,  for  $500,  on  the  build- 
ing, should  be  discharged.  In  addition  to 
this  note  of  $1,800,  Isaac  Cortelyou  was  in- 
dividually indebted  to  Nash,  as  Nash  claims, 
'  for  money  lent,  in  a  sum  something  less 
than  $100.  He  had  all  the  time  been,  and 
was  still,  employed  by  Isaac  as  a  salesman. 
Shortly  after  the  proposed  settlement  fell 
through,  he  made  a  collection  on  Cortelyou's 
account  of  a  considerable  sum  of  money, 
and  insisted  upon  Cortelyou  turning  a  por- 
tion of  that  collection  against  his  item  of 
borrowed  money.  To  this  Cortelyou  con- 
sented, but  became  angry,  and  declared  that 
he  would  prevent  Nash  from  getting  a  dollar 
on  his  large  note.  Nasb  thereupon  left 
Isaac's  employment,  and  appears  to  have 
commenced  a  suit  upon  his  note  In  the  city 
of  New  York,  against  Tunis  and  Isaac  Cor- 
telyou and  Bunn,  and  shortly  afterwards, 
on  the  16th  of  January,  1896,  commenced  a 
like  suit  In  the  supreme  court  of  New  Jersey, 
resulting  in  a  service  upon  Isaac  alone. 

Isaac  had  been  In  negotiation  with  Mr.  Hall 
to  advance  the  money  to  Nash  on  the  $1,000 
mortgage,  and  Hall  was  cognisant  of  the  situa- 
tion between  Nash  and  Isaac,  the  giving  of  the 
three  chattel  mortgages,  and  the  commence- 
ment of  the  suit  in  New  York,  but,  as  he 
swears,  not  of  that  In  New  Jersey.  On  Jan- 
uary 24,  1806,  Hall  took  with  him  a  check  in 
blank,  signed  by  Mr.  English,  who  was  co- 
executor  with  him  of  an  estate,  and  went 
with  Isaac  Cortelyou  to  Long  Branch,  to  the 
office  of  Isaac's  counsel,  Mr.  Henry  S.  Ter- 
hune; and  there  the  bill  of  sale  which  is  here 
attacked  was  made  and  executed.  The  con- 
sideration named  is  $1,890,  and  it  purports  to 
grant  to  Hall  all  his  right,  title,  and  interest  in 
his  flour,  feed,  hay,  and  straw  business  at 
Perth  Amboy,  including  horses,  tracks,  fix- 
tures, office  furniture,  safe,  stock  in  trade, 
books  of  account,  good  will,  and  everything, 
«f  whatsoever  name  or  description,  appertain- 


ing to  or  In  any  connected  with  it;  also,  the 
frame  building  and  storehouse,  with  a  covenant 
of  warranty  of  the  title.  It  contains  no  de- 
feasance, and  no  affidavit  is  attached,— simply 
an  acknowledgment  before  Mr.  Terhune,  as 
master  In  chancery.  This  instrument  was  re-' 
corded  on  the  next  day,  in  the  Middlesex  coun- 
ty clerk's  office.  The  executors'  check  was 
filled  up  by  Mr.  Terhune  for  $1,000,  and  paid 
to  Isaac.  At  the  time  of  the  execution  and 
delivery  of  the  instrument,  however,  Mr.  Hall 
gave  back  to  Isaac  a  paper  signed  by  himself, 
reciting  that  Isaac  had  that  day  conveyed  to 
him  (Hall)  all  his  right,  title,  and  Interest  in 
the  flour  and  feed  business  located  at  Perth 
Amboy,  by  bill  of  Bale  of  even  date  therewith, 
and  was  about  to  take  possession  and  control 
of  the  business,  retaining  Isaac  Cortelyou  as 
his  managing  clerk.  The  agreement  witness- 
eth  "that,  so  long  as  the  said  Cortelyou  shall 
give  his  undivided  attention  and  services  to 
the  management  of  said  business,  I  do  hereby 
agree  to  pay  him  at  the  rate  of  twenty-five 
dollars  per  week,  which  said  sum  he  Is  per- 
mitted to  deduct  each  week  from  the  proceeds 
of  said  business."  The  $1,890  named  as  con- 
sideration was  supposed  to  be  made  up  of  the 
$1,000  in  cash  paid  by  the  executors'  check, 
and  $600  due  on  Hall's  chattel  mortgage,  with 
some  arrears  of  Interest,  and  the  balance  in 
cash  advanced  within  .a  short  time  previously 
by  Hall.  On  the  same  day  (January  25th) 
Isaac  made  an  affidavit  of  merits  in  the  suit 
of  Nash,  and  later  on,  In  time,  put  in  a  plea 
of  the  general  Issue.  That  plea  was  filed  In 
behalf  of  all  the  defendants.  Including  Tunis 
Cortelyou  and  Bunn,  although  the  latter  were 
not  served  with  process.  The  declaration  was 
founded  not  only  on  the  $1,800  note,  but  on  a 
claim  of  $80  for  rent.  The  defenses,  specified 
on  demand,  were  (1)  that  there  was  no  rent 
due,  and  (2)  that  the  plaintiff  had  accepted  a 
chattel  mortgage  for  $1,000  In  part  payment 
of  the  note.  When  the  case  came  on  for  trial, 
at  the  April  term  of  the  Middlesex  circuit,  the 
defendant's  attorney  gave  a  rellcta  for  the 
amount  due  on  the  note,  the  claim  for  rent  be- 
ing stricken  out  There  was  proof  also  tend- 
ing to  show  that  there  was  an  understanding 
at  the  time  between  the  attorneys  of  the  par- 
ties that  the  chattel  mortgage  should  be  deliv- 
ered up,  but  it  never  was  delivered  up. 

The  first  question  is  as  to  the  true  character 
of  the  bill  of  sale  of  January  24th.  Was  it  a 
bill  of  sale,  or  was  It  a  mortgage?  I  am  en- 
tirely satisfied  from  the  evidence  that  it  was 
intended,  as  between  the  parties,  to  operate 
simply  as  a  mortgage.  Isaac  Cortelyou  swears 
distinctly  that  there  was  an  understanding  that 
he  was  to  have  an  Interest  in  the  business,  was 
to  manage  it,  and  that  it  was  to  be  conveyed 
to  him  or  to  his  wife.  Then,  the  paper  em- 
ploying him  at  the  extravagant  salary  of  $25 
a  week  to  conduct  what  all  the  time  was  a 
losing  business,  to  be  paid  without  regard  to  the 
profits  of  the  business  or  the  actual  value  of 
his  services,  Indicates  the  same  thing.  Mr. 
Hall  himself  hardly  denies  it 
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In  the  next  place,  the  conduct  of  the  busi- 
ness afterwards  Is  very  significant  No 
change  whatever  was  made  In  the  mode  of 
conducting  it  The  $1,000  received  was  put 
to  the  credit  in  bank  of  Oortelyou  Bros.  & 
Co.,  and  all  of  the  subsequent  collections  and 
payments  up  to  the  time  of  the  appointment 
of  the  receiver  In  this  case,  on  the  16th  of 
April,  were  so  deposited;  and  the  funds  re- 
sulting from  such  deposits  were  used  indis- 
criminately to  pay  the  debts  of  the  old  con- 
cern, and  to  buy  new  goods.  There  was 
absolutely  no  stop  or  rest  made  in  the  busi- 
ness, or  any  serious  attempt  made  to  sep- 
arate the  affairs  of  the  old  and  new  concern. 
A  set  of  books  was  started  about  the  1st  of 
February  In  the  name  of  the  Perth  Amboy 
Feed  Company,  under  which  name  the  busi- 
ness was  nominally  conducted;  and  a  bank 
account  was  opened  in  the  name  of  the  Perth 
Amboy  Feed  Company  In  the  same  bank  (the 
People's  Bank  of  Keyport)  In  which  Mr. 
Cortelyou  had  previously  kept  his  account 
and  still  continued  to  keep  it  But  the  great 
bulk  of  the  banking  business  was  done  in 
the  name  of  Cortelyou  Bros.  &  Co.,  and  the 
transactions  in  the  bank  In  the  name  of  the 
Perth  Amboy  Feed  Company  were  but  few 
In  number,  and  consisted  almost  wholly  of 
cashing  checks  for  Individuals  who  wished 
to  exchange  currency  for  a  check  on  a  bank, 
and  currency  was  deposited  to  the  credit  of 
the  Perth  Amboy  Feed  Company  to  meet  the 
check  when  it  came  in.  Most  of  the  business 
transactions  were  entered  in  the  account 
books  of  Cortelyou  Bros.  &  Co.  Hall  gave 
no  personal  attention  to  the  business.  His 
name  nowhere  appeared.  It  was  conducted 
by  Isaac  with  the  same  assistants  as  be- 
fore, and  without  the  least  apparent  change. 

Then,  again,  it  Is  quite  apparent  that 
when  Mr.  Hall  started  with  Isaac  for  Long 
Branch  to  see  Isaac's  counsel,  he  did  not  con- 
template making  an  absolute  purchase  of  the 
plant  but  had  In  mind  only  a  chattel  mort- 
gage; for  no  Inventory  was  taken,  no  state- 
ment either  of  the  chattels  or  book  accounts 
was  made  up,  nor  was  any  careful  statement 
made  of  the  amount  due  from  Isaac  to  Hall 
over  and  above  the  51,000.  The  use  of  an 
absolute  bill  of  sale,  instead  of  a  mortgage, 
was  undoubtedly  an  afterthought,  and  In 
point  of  fact  was  suggested,  as  both  swear, 
by  Isaac's  counsel,  Mr.  Terhune;  and  It  is  a 
significant  circumstance  that  that  gentleman 
was  not  called  to  prove  what  were  the  cir- 
cumstances attending  the  transaction. 

Then,  again,  we  have  the  question  of  the 
value  of  the  property  assigned.  This  was 
placed  by  Isaac  at  over  $6,000,  and  was 
shown  to  be  worth  that  much  by  an  Inven- 
tory taken  on  the  1st  of  February.  Then,  we 
have  the  circumstance  that  Hall  knew  that 
three  chattel  mortgages  on  the  premises  had 
been  executed  on  the  last  of  December  or 
the  early  part  of  January,  to  Nash,  the  com- 
plainant to  Burnt,  Isaac's  brother-in-law, 
and  to  Tunis,  his  brother.    The  mortgages  to 


Tunis  Cortelyou  and  Bunn  were  In  Isaacs 
possession,  and  were,  as  both  swear,  ex- 
hibited to  Hall  at  the  time  the  bill  of  sale 
was  executed.  Hall  swore  positively  that 
there  was  no  Indorsement  showing  that  they 
were  recorded,  but  In  this  he  was  mistaken, 
for  they  both  had  such  Indorsements  at  that 
time.  But  Isaac  did  not  have  In  his  posses- 
sion Nash's  mortgage,  and  Hall  swears  that 
he  contented  himself  with  the  promise  of 
Isaac  to  have  all  three  mortgages  canceled. 
He  swore  that  Isaac  told  him  that  he  had 
an  arrangement  by  which  Nash  was  to  take 
notes  indorsed  by  Bunn.  Bnt  this  evidently 
relates  to  what  Hall  had  previously  heard 
was  the  arrangement;  and,  while  b*  might 
have  supposed  that  the  two  chattel  mort- 
gages to  Bunn  and  Tunis  Cortelyou  which 
were  In  Isaac's  possession  might  be  can- 
celed of  record,  he  must  have  known  that 
Nash's  mortgage  could  not  be  disposed  of  in 
that  way,  or  his  debt  settled,  especially  if  the 
mortgages  to  Bunn  and  Tunis  were  cancel- 
ed, one  of  which  was  given  to  secure  Bunn 
for  Indorsing  the  very  notes  which  Nash  was 
to  take.  Now,  it  is  dlfilcult  to  believe  that  a 
business  man  would  buy  out  and  out  a  plant 
and  pay  the  money  for  it  with  the  expecta- 
tion of  getting  a  clear  title,  with  so  many 
chattel  mortgages  outstanding  against  it  It 
Is  possible  to  believe,  however,  that  Hall 
credited  Isaac's  statement  of  the  value  of 
the  plant  and  the  book  accounts,  and  that  he 
was  willing  to  advance  upon  that  security 
$1,000  over  and  above  bis  own  debt  which 
he  put  at  about  $900,  and  the  $1,000  mort- 
gage held  by  Nash.  If  he  asked  advice,  he 
must  have  been  informed  that  the  chattel 
mortgages  did  not  cover  the  book  accounts, 
and  Isaac's  estimate  of  those  accounts  show- 
ed them  to  be  a  good  security  for  the  ad- 
vance. Then,  Isaac's  book  account  against 
Hall  had  been  running  for  a  year  or  two, 
and  a  considerable  balance  appeared  on.  the 
books  gainst  Hall,  which,  of  course,  passed 
to  Hall  by  the  bill  of  sale,  if  In  fact  It  was 
what  it  appeared  on  Its  face  to  be.  And  yet 
In  February,  1896,  Hall  paid  to  Cortelyou, 
first,  $150  on  account  and,  later,  $46.00  in 
full  of  this  account,  and  took  his  receipt  for 
It  I  consider  this  a  very  significant  circum- 
stance. 

These  considerations  lead  me  to  the  conclu- 
sion that  the  Instrument  was  Intended,  as  be- 
tween the  parties,  to  operate,  as  a  mortgage, 
and  is  within  the  strict  letter  of  the  lan- 
guage of  the  fourth  section  of  the  chattel 
mortgage  act  which  declares  "that  every 
mortgage  or  conveyance  intended  to  oper- 
ate as  a  mortgage  of  goods  and  chattels  here- 
after made,"  etc.  Laws  1885,  p.  319.  And 
hence,  in  the  absence  of  any  affidavit.  It 
must  be  held  to  be  void  as  against  a  subse- 
quent judgment  creditor,  like  the  complain- 
ant To  hold  otherwise  would  be  to  sub- 
stantially repeal  the  wholesome  provision  of 
the  chattel  mortgage  act  requiring  an  aflV 
davlt  to  be  made  of  the  true  consideration. 
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to  accompany  every  mortgage,  and  would 
have  the  effect  of  giving  an  absolute  bill  ot 
sale  the  force  of  a  chattel  mortgage,  without 
an  affidavit  This  leaves  Hall's  instrument 
effective  only  as  to  the  book  accounts  which 
were  In  existence  on  the  24th  of  January, 
1886.  To  a  mortgage  of  book  accounts  I  do 
not  understand  that  the  chattel  mortgage 
act  applies. 

The  money  In  the  receiver's  hands  consists  of 
the  following  items,  as  he  reports: 

Cash  sales  by  receiver  at  retail I   262  13 

Sale  of  building 1,225  00 

Sale  of  fixtures 385  56 

Sale  of  stock 241  00 

$2,123  68 
Less  auctioneer's  fees,  etc.  $  98  58 

"     other  expenses 206  36 

804  84 

Net  proceeds  of  sale  by  the  re- 
ceiver    51,818  75 

Further  receipts  collected  from  ac- 
counts made  after  January  24, 1896       611  80 

$2,430  55 
Paid  to  receiver  by  Hall,  as  proceeds 
of  sale  by  Cortelyou  after  restrain- 
ing  order   served,   and   before   re- 
ceiver appointed ,.. , 245  85 

Collected   by   receiver  on   book   ac- 
counts made   before   January   24, 

1896   186  66 

Interest  received 60  45 

92,923  01 
This,  however,  Is  subject  to  whatever  was 
due,  If  anything,  upon  Hall's  first  mortgage  of 
$500  on  the  building.  The  circumstances  of 
that  were  these:  Hall  sold  the  building  in  Jan- 
uary, 1894,  to  Cortelyou,  for  $800,  and  took  a 
chattel  mortgage  upon  It  for  $500.  Hall  was 
a  constant  purchaser  of  goods— grain,  hay,  feed, 
etc.— from  Cortelyou  Bros.  &  Co.  On  the  8th 
of  February,  1894,  Mr.  Cortelyou  gave  credit 
on  his  books  to  Hall  for  the  whole  purchase 
price  of  $800;  and  on  the  28th  of  February, 
after  giving  that  credit,  and  deducting  charges 
for  merchandise  up  to  that  time,  there  was  due 
to  Hall  a  balance  of  $556.64.  This  was  carried 
forward  to  the  31st  of  December,  1894,  further 
charges  for  goods  sold  to  Hall  being  made  from 
time  to  time,  and  credits  given  for  cash  paid  on 
account.  On  that  day  (December  81,  1894) 
there  was  a  balance  due  Hall  of  $87.64,  which, 
for  some  unexplained  reason,  probably  through 
oversight,  was  never  carried  forward.  The  ac- 
count for  goods  sold  proceeded  against  Hall, 
and  he  made  payments  from  time  to  time, 
sometimes  cash  In  full,  until  the  4th  of  March, 
1896,  when,  as  we  have  seen,  by  a  payment 
made  shortly  before  of  $100,  and  another  of 
$150,  and  a  final  payment  of  $46.05,  on  that 
day  the  account  is  fully  balanced.  '  But  that 
did  not  Include  the  $87.64,  which  was  not  car- 
ried forward,  as  we  have  seen,  from  the  31st 
of  December,  1894.  There  Is  another  entry  aft- 
er that  of  $476  credited  to  Hall,  which  the  book- 
keeper admitted  was  an  error;  and  it  was  pal- 
pably so,  for  there  was  no  cash  or  other  thing 
received  by  Cortelyou  to  warrant  it  In  order, 
however,  to  reduce  Hall's  balance  to  $87.64,  on 


the  31st  of  December,  1884,  a  charge  is  madu 
in  the  ledger  against  him  of  the  date  of  No- 
vember SO,  1894,  of  $245.86.  By  a  reference 
to  the  Journal  from  which  that  Item  is  posted, 
It  appears  to  be  made  up  In  this  wise:  "Sam- 
uel Hall,  Dr.,  to  Merchandise,  Amount  from 
Old  Books,  $245.86."  Thqn  is  Interlined,  first 
In  pencil,  and  then  written  over  in  Ink,  and  I 
think  in  a  different  handwriting,  four  items,— 
$liwi.87,  $28.45,  $75.54,  $5,— making  $245.86. 
The  origin  of  these  four  items  was  not,  and, 
as  I  presume,  cannot  be,  pointed  out,  excepting 
as  to  that  of  $136.87;  and  that  is  the  precise 
amount  of  a  balance  against  Hall  on  the  ledger 
on  the  1st  of  February,  1894,  viz.  $136.87, 
which  was  carried  forward  and  forms  a  part 
of  the  debit  against  Han  at  the  time  the  $800 
for  the  building  was  credited  to  him.  That 
makes  the  amount  of  error  In  that  charge  of 
$24556  the  sum  of  $13657,  which,  together 
with  the  balance  of  $87.64  not  carried  forward, 
makes  a  total  of  $224.51  due,  according  to  the 
ledger,  on  the  $500  mortgage  on  the  1st  of  Jan- 
uary, 1895. 

This  result,  as  we  have  seen,  Is  arrived  at  by 
a  proper  balancing  of  the  books  of  Cortelyou 
Bros.  &  Co.  As  against  it,  divers  bills  of  mer- 
chandise and  receipts  and  checks  on  account 
thereof  are  produced  by  Hall.  For  all  of  these 
payments,  except  one,  credit  is  given  on  the 
books  of  Cortelyou  Bros.  &  Co.,  and  no  discrep- 
ancy is  raised  thereby,  with  a  single  excep- 
tion. Among  the  papers  produced  by  Hall  is  a 
statement  of  account  (made  out  on  a  printed 
blank)  of  Mr.  Hall  with  Isaac  Cortelyou,  dated 
March  22,  1895,  and  he  Is  there  charged  as  fol- 
lows: "1894,  Nov.  90.  Mdse.as  per  bills,  $519.- 
73;  credit  by  building,  $300;  check,  $175,— 
total,  $475;  leaving  a  balance  of  $44.73,"— under 
which  Is  written:  "Received  payment  Cortel- 
you Bros.  &  Co."  The  $44.73  is  regularly  cred- 
ited to  Hall  on  the  ledger  of  Cortelyou  Bros.  & 
Co,  as  of  the  29th  of  March,  1895.  To  support 
the  credit  of  "check,  $175,"  in  that  statement, 
a  check  is  produced  drawn  by  Hall  in  favor  of 
L  Cortelyou  &  Co.,  dated  February  17,  1894 
(more  than  a  year  before  the  date  of  the  state- 
ment), for  $175,  on  the  Middlesex  County  Bank. 
That  Is  Indorsed  by  L  Cortelyou  &  Co.,  and  is 
stamped  "Paid"  by  the  Middlesex  County  Bank 
on  the  same  day,  February  17,  1894.  It  ap- 
pears that  I.  Cortelyou  &  Co.  kept  their  ac- 
count In  a  bank  at  Keyport,  and  that,  by  the 
usual  course  of  business,  that  check,  if  used  by 
I.  Cortelyou  &  Co.,  should  have  been  deposited 
to  their  credit  In  the  Keyport  bank,  and  sent 
from  that  bank  through  intermediaries  to  the 
Perth  Amboy  bank;  but  in  this  case  It  ap- 
pears to  have  been  paid  over  the  counter  on 
the  day  it  was  drawn.  I  can  find  no  entry 
whatever  on  any  of  the  books  of  Cortelyou  of 
that  check.  As  we  have  seen,  it  was  drawn 
and  paid  more  than  a  year  before  the  statement 
of  account  Is  made  up  and  credit  given  for  it; 
and  subsequently,  as  we  have  seen,  the  account 
was  continued  against  Hall  without  giving  cred- 
it for  that  check,  and  he  paid  a  balance  on 
March  4, 1896,  of  $46.05.     Hall  swears  with  re- 
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gard  to  this  check  that  it  was  an  exchange  of 
checks  between  him  and  Cortelyou;  that  he 
held  Cortelyou's  check  a  long  time,  at  his  re- 
quest, and  finally  tore  it  up,  and  took  this  bin 
and  receipt  In  Its  place.  The  statement  of 
March  22,  1895,  was  made  up  apparently  by 
Cortelyou's  bookkeeper;  but  he  was  not  called 
to  explain  this  rather  puzzling  transaction,  or  to 
show  why  Hall  should  be,  and  was,  credited 
with  the  payment  of  $44.78,  and  not  with  the 
check  for  $175.  Nor  was  any  explanation  given 
of  the  circumstance  that  Mr.  Hall  paid  subse- 
quent bills,  and  finally  settled  his  account,  as 
we  have  seen,  in  March,  1896,  without  having 
credit  for  this  check  for  $175.  Upon  the  evi- 
dence and  such  examination  of  the  document- 
ary evidence  as  I  have  been  able  to  give,  I 
am  not  entirely  satisfied  that  Mr.  Hall  Is  en- 
titled to  a  credit  for  this  item  of  $175  In  such 
a  way  as  to  Increase  his  chattel  mortgage  be- 
yond the  sum  that  I  have  already  fixed.  How- 
ever, If  It  becomes  Important  In  the  end  to  de- 
termine definitively  whether  or  not  he  Is  enti- 
tled to  such  credit,  I  win  give  an  opportunity 
for  further  evidence  to  be  offered  on  that  sub- 
ject, or  for  a  reference  to  a  master  to  deter- 
mine it 

If  yon  add  Interest,  on  the  sum  of  $224.51, 
above  arrived  at,  to  the  15th  of  April,  1896, 
which  amounts  to  $17.36,  we  have  $24*1.87  as 
the  amount  due  on  the  $500  mortgage  on  the 
16th  of  April,  1896,  when  the  complainant's  bin 
was  filed.  Deducting  that  from  the  sum  of 
$2,430.55,  proceeds  of  sale  In  the  receiver's 
hands,  we  have  the  sum  of  $2,188.68  subject 
to  the  complainant's  equitable  lien,  without 
taking  into  account  the  amount  of  $245.35  paid 
Into  court  by  HaU  as  the  proceeds  of  sales  of 
goods  made  by  Cortelyou  after  the  restraining 
order  was  served  upon  him,  and  before  the 
receiver  took  possession,  such  payment  being 
made  to  stop  contempt  proceedings,  and  with- 
out taking  into  account  the  sum  of  $186.66, 
which  was  conected  by  the  receiver  on  book 
accounts  made  prior  to  January  24,  1896,  or 
$60.45  for  Interest  received.  This  amount  Is 
sufficient  to  pay  the  complainant's  claim  In 
full. 

I  Include  In  the  amount  subject  to  the  equita- 
ble Hen  of  complainant's  judgment  the  sum  of 
$611.80,  collected  from  accounts  made  after 
January  24,  1896,  for  the  following  reasons: 
The  blU  of  sale  of  January  24,  1896,  which,  as 
between  the  parties,  I  have  held  to  be  a  mere 
mortgage,  not  only  had  the  vital  defect  of 
having  no  affidavit  annexed  to  It,  but  there 
was  no  actual  or  visible  change  of  possession 
of  the  property  conveyed.  Such  possession, 
as  well  as  the  actual  control,  remained  in  Cor- 
telyou, and  the  business,  as  we  have  seen,  was 
conducted  precisely  as  it  had  been  before.  The 
only  visible  change  was  In  using  the  name  of 
the  Perth  Amboy  Feed  Company,  and  this,  I 
think,  the  facts  compel  me  to  hold  was  a  mere 
cover  and  makeshift.  It  Is  perfectly  plain 
that  Cortelyou's  object  was  to  defeat  Nash's 
claim.  He  was  the  actual  and  substantial 
owner,  and  be  never  delivered  any  actual  pos- 


session to  HaU.  This  feature  distinguishes 
the  case  from  that  of  Bank  v.  August,  54  N.  J. 
Eq.  182,  33  Atl.  803,  affirmed  on  appeal  in  55  N. 
J.  Eq.  590.  There  It  was  held  that  the  mort- 
gagors In  an  unrecorded  blU  of  sale,  which 
was  void  as  to  creditors,  might  seU  the  goods, 
and  actually  pay  the  money  to  one  of  their 
creditors,  and  that  such  payment  would  be 
good  as  against  the  judgment  creditors  who 
had  failed  to  make  a  levy.  Had  Mr.  Cortel- 
you coUected  these  moneys  for  the  goods  which 
he  sold  after  January  24,  1896,  and  paid  the 
money  to  Hall  on  account  of  what  he  owed 
him,  a  different  question  would  arise;  but,  as 
I  have  held,  the  relation  of  HaU  to  Cortelyou's 
business  was  that  of  a  creditor,  and  not  of  an 
owner,  and  the  amounts  due  for  goods  sold 
after  January  24,  1896,  remained  the  property 
of  Cortelyou.  He  put  In  a  plea,  which  had 
no  merit  whatever,  to  the  complainant's  suit  at 
law,  and  thereby  deferred  judgment  until  April 
9th.  These  accounts  are  the  proceeds  of  sales 
of  goods  which,  as  between  him  and  his  cred- 
itors, belonged  to  him  during  the  time  that  he 
succeeded  In  postponing  Nash's  Judgment.  They 
are  therefore  equitable  assets,  to  which  Nash, 
under  his  judgment,  Is  justly  and  in  equity  en- 
titled. 

This  result  renders  it  unnecessary  to  consid- 
er a  very  strong  argument  addresed  to  me  by 
the  complainant  to  show  that  the  whole  trans- 
action between  Hall  and  Isaac  Cortelyou  was 
a  fraud  as  to  Nash;  and  the  further  argument 
that,  under  att  the  circumstances',  the  complain- 
ant was  entitled,  not  only  to  the  benefit  of 
the  $1,000  chattel  mortgage  delivered  to  him  on 
the  7th  of  January,  1896,  but  also  to  the  bene- 
fit of  the  two  chattel  mortgages  which  preced- 
ed It  in  registry,  given  by  Isaac  to  his  brother 
Tunis  and  his  brother-in-law  Bunn,  who  were 
both  defendants  in  the  judgment;  the  argu- 
ment being  that  the  mortgages  were,  In  part 
at  least,  given  for  a  good  and  valuable  consid- 
eration, especially  that  of  Bunn,  and  that  the 
complainant,  as  a  judgment  creditor,  is  enti- 
tled to  be  subrogated  to  their  rights  as  mort- 
gagees against  Cortelyou.  I  win  advise  a  de- 
cree in  accordance  with  the  foregoing  views. 


(M  N.  J.  E.  199) 

TARBOX  v.  GRANT  et  al. 

(Court  of  Chancery  of  New  Jersey.    Jan.  18, 
1896.) 
Debd  or  Trust— Delivery — Family  Settlement 
— Validity— Gipt  of  Chattels— Es- 
toppel— Construction. 

1.  Where  a  deed  executed  by  a  father  to  con- 
vey his  equitable  interest  in  his  deceased  wife's 
personal  estate  to  a  trustee,  for  the  benefit  of 
his  heirs,  is  shown  to  have  been  intended  to 
operate  as  a  voluntary  family  settlement  from 
the  time  it  was  executed,  it  is  valid,  and  cre- 
ates the  trust  intended,  although  not  delivered 
in  grantor's  lifetime. 

2.  A  transfer  by  a  husband  of  his  interest  in 
his  deceased  wife's  personal  estate,  to  a  trus- 
tee, before  the  estate  is  administered,  is  a  trans- 
fer of  an  equitable  interest,  rather  than  a  legal 
title. 

3.  A  valid  trust  may  be  created  by  executing 
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and  delivering  an  assignment  of  an  equitable  in- 
terest to  a  trustee. 

4.  A  father  transferred  his  equitable  interest 
in  his  deceased  wife's  personal  estate,  before 
an  administrator  was  appointed,  to  a  trustee, 
who  afterwards  became  administrator,  as  pre- 
viously agreed  upon.  The  personal  estate  con- 
sisted of  choses  in  action,  evidence  of  which 
was  not  delivered  to  the  trustee  in  grantor's 
life.  Held,  that  the  trustee,  on  taking  out  let- 
ters as  administrator,  became  vested  with  the 
legal  title  to  the  choses  in  action,  subject  to  the 
trust  declared  in  the  deed,  which  conveyed  the 
equitable  interest  therein  to  him,  without  deliv- 
ery of  the  evidence  thereof. 

5.  A  gift  of  chattels  or  choses  in  action  by 
deed  is  made  complete  and  valid  by  delivery  of 
the  deed  alone,  without  an  actual  delivery  of 
the  chattels  or  evidence  of  the  choses  in  action. 

6.  Where  a  chattel  or  chose  in  action  is  as- 
signed by  deed,  the  grantor  is  estopped  to  deny 
that  possession  of  the  thing  granted  had  not  been 
transferred. 

7.  A  father  transferred  his  equitable  interest 
in  his  deceased  wife's  personal  estate  to  a  trus- 
tee, for  the  benefit  of  certain  heirs,  by  deed 
which  recited  that  "in  consideration  of  the  nat- 
ural love  and  affection  which  grantor  has  unto 
G.  and  heirs  of  T.,  B.,  and  W7,  deceased,"  the 
estate  is  conveyed  in  trust,  to  be  "paid  over  by 
T.,  administrator,  to  my  said  children  and  heirs 
of  my  said  children,  aforesaid,  share  and  shore 
alike,"  etc.  Held,  that  the  deed  was  a  direc- 
tion to  pay  over  equally,  share  and  share  alike, 
per  stirpes,  between  the  children  and  the  heirs 
of  deceased  children. 

BUI  filed  by  Louis  P.  Tarbox,  administrator 
of  Eliza  Grant,  deceased,  against  George  O. 
Grant  and  others,  for  directions  as  to  the  dis- 
tribution of  the  estate. 

Woodbrldge  Strong,  for  complainant.  J.  W. 
Beekman,  for  defendant  John  B.  Grant.  Mr. 
Van  Winkle,  for  defendants  George  0.  Grant 
and  wife. 

EMERY,  V.  O.  The  bill  in  this  case  is  filed 
for  directions  as  to  the  distribution  of  the  es- 
tate of  Eliza  Grant,  deceased,  In  the  hands  of 
complainant,  as  her  administrator;  and  I  will 
state  briefly  the  conclusions  I  have  reached  on 
the  questions  submitted. 

The  first  question  relates  to  the  validity  of  a 
deed  executed  by  George  0.  Grant,  the  husband 
of  Eliza  Grant,  on  March  5,  1884,  more  than  a 
year  after  her  death.  By  this  deed,  the  hus- 
band, who  was  then  entitled  to  the  beneficial 
interest  in  his  wife's  estate,  upon  which  estate 
letters  of  administration  had  not  then  been 
taken  out,  conveys  to  the  complainant  (who 
was  to  take  out  such  letters,  and  who  Is  de- 
scribed In  the  deed  as  administrator  of  Eliza 
Grant)  all  the  personal  property  and  estate  of 
his  wife,  to  hold  upon  certain  trusts.  One  of 
these  trusts  Is  the  division  thereof  among  his 
children  and  heirs  of  children  deceased,  except 
testator's  son  John  D.  Grant.  It  appears  by 
the  evidence  that  a  conveyance  of  real  estate 
had  been  made  by  George  0.  Grant  and  his 
wife,  during  their  lives,  to  the  son  John  D. 
Grant,  and  that  the  object  of  the  deed  now  In 
question  was  to  divide  the  personal  property  of 
the  wife  among  the  other  children  and  their 
heirs.  The  validity  of  this  deed  is  now  ques- 
tioned by  the  two  sons,  John  D.  Grant  and 
George  0.  Grant,  Jr.,  and  by  the  wife  of  the 


latter,  as  his  assignee,  upon  two  grounds.  The 
first  is  that  it  was  not  delivered  by  the  gran- 
tor, but  remained  in  his  custody  until  after  his 
death.  The  proof  as  to  the  custody  of  the  deed 
after  Its  execution  by  the  father,  In  the  pres- 
ence of  his  sons,  is  Incomplete.  The  son  George, 
who  gave  the  paper  to  the  complainant  after 
his  father's  death,  now  swears  that  he  never 
had  the  paper  before  his  father's  death,  but  his 
evidence  is  not  satisfactory.  He  delivered  the 
paper  to  the  complainant  after  his  father's 
death,  but  he  now  denies  any  recollection  of 
this,  and,  of  course,  altogether  fails  to  account 
for  his  possession  of  the  paper.  The  defend- 
ants rely  altogether  upon  the  failure  of  the 
complainant  to  prove  delivery  of  the  paper; 
but,  upon  the  entire  transaction  relating  to  the 
execution  of  the  deed,  the  case  Is  one  where 
the  deed  is  valid,  even  though  It  had  been 
proved  to  have  been  retained  by  the  grantor  In 
his  possession  until  his  death.  The  deed  was  In 
the  nature  of  a  voluntary  settlement  by  the  fa- 
ther of  his  Interest  In  his  wife's  personal  es- 
tate, and  was  so  Intended  or  supposed  to  be 
by  the  father  and  the  two  sons  who  now  con- 
test It  Deeds  of  this  character,  fairly  made, 
are  always  held  binding  in  equity  upon  the 
grantor,  unless  there  be  clear  and  decisive 
proof  that  the  grantor  never  parted  or  intended 
to  part  with  the  possession  of  the  deed;  and, 
even  If  he  retains  It,  the  weight  of  authority  Is 
decidedly  In  favor  of  Its  validity,  unless  there 
be  other  circumstances  besides  the  mere  fact  of 
his  retaining  It  to  show  that  it  was  not  in- 
tended to  be  absolute.  This  is  the  rule  as 
stated  by  Chancellor  Kent  after  a  full  exami- 
nation of  the  cases.  Souverbye  v.  Arden  (1814) 
1  Johns.  Cb.  240,  266.  He  reaffirmed  the  doc- 
trine In  Bunn  v.WInthrop,  Id.  329, 336,  upon  this 
point  This  rule  was  followed  In  Scrugham  v. 
Wood  (1886)  15  Wend.  545,  In  a  case  where  a 
deed  conveying  lands  was  Intended  as  a  family 
settlement,  and  was  found,  after  the  grantor's 
death,  among  his  private  papers.  Nelson,  J., 
says  (page  546):  "No  one  can  doubt  from  the 
account  of  the  execution  of  the  deed  given  by 
the  commissioner,  In  connection  with  the  pre- 
vious preparation  of  It  at  the  Instance  of  S. 
[the  grantor],  that  it  was  the  understanding 
and  Intent  of  all  parties,  at  the  time  of  the 
execution  and  acknowledgment  that  It  was  de- 
livered, or,  In  other  words,  that  the  family  set- 
tlement was  complete."  This  rule  also  seems 
to  be  recognized  generally.  1  Perry,  Trusts,  § 
103,  and  cases  cited.  The  special  doctrine  re- 
lating to  delivery  of  deeds  In  cases  which  are 
such  family  settlements  is  recognized  In  Ruck- 
man  v.  Ruckman,  33  N.  J.  Eq.  354  (Green,  J., 
page  358);  but  I  have  not  been  referred  to  any 
case  In  our  own  courts  In  which  the  question 
of  their  validity,  when  retained  by  the  grantor, 
has  been  directly  Involved  and  adjudicafed. 
The  cases  In  our  courts  relied  on  by  the  coun- 
sel for  defendants,  as  to  the  necessity  of  deliv- 
ery, or  the  effect  of  retention  by  tie  grantor, 
were  cases  where  this  question  as  to  the  na- 
ture of  the  deed  or  declaration  of  trust,  as  a 
family  settlement,  was  not  discussed  or  passed 
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upon.  Vreeland  v.  Vreeland,  48  N.  J.  Eq.  56, 
21  Atl.  627;  Cannon  v.  Cannon,  26  N.  J.  Eq. 
316,  and  cases  cited.  The  evidence  relating  to 
the  circumstances  of  the  preparation,  execution. 
and  acknowledgment  of  the  deed  by  the  gran- 
tor,.In  the  presence  of  his  children,  shows  that 
It  was  Intended  to  operate  as  a  voluntary  fam- 
ily settlement  of  the  personal  estate  of  the 
grantor's  wife,  from  the  time  of  its  execution 
and  formal  acknowledgment;  and  the  subse- 
quent retention  of  the  deed  by  the  grantor,  If  In 
fact  he  did  retain  it,  did  not  prevent  its  oper- 
ation as  a  deed  executed  and  delivered.  And, 
in  accordance  with  the  rule  settled  by  the  cases 
above  referred  to,  I  hold,  therefore,  that  the 
deed  was  valid,  even  If  retained  by  the  gran- 
tor. 

The  second  objection  to  the  deed  relates  to 
its  operation  upon  the  personal  estate  of  the 
grantor's  wife,  Eliza  Grant  At  the  time  of 
its  execution,  March  9,  1894,  which  was  more 
than  a  year  after  Eliza  Grant's  death,  no 
administration  had  been  taken  out  upon  her 
personal  estate.  The  husband  and  children 
had,  however,  previously  signed  a  renuncia- 
tion of  their  right  to  administration  in  favor 
of  the  complainant,  a  son-in-law  of  George  C. 
and  Eliza  Grant  The  assets  of  Eliza  Grant's 
personal  estate  consisted  principally  of  a  de- 
posit in  her  name  In  a  savings  bank,  and  a 
bond  and  mortgage  also  given  to  her.  No 
change  In  the  legal  title  to  these  assets  had 
been  made  up  to  the  time  of  the  execution  of 
this  agreement;  nor  was  any  made  thereaft- 
er until  the  complainant  took  out  letters  of 
administration,  in  August,  1894,  after  the 
death  of  George  C.  Grant,  Sr.,  April  22,  1894. 
The  savings  bank  book  and  the  bond  and 
mortgage  were  not  delivered  to  the  complain- 
ant the  grantee  named  in  the  deed,  at  the 
time  of  the  execution  of  the  deed,  nor  during 
the  lifetime  of  the  grantor,  George  C.  Grant; 
bat  the  complainant  as  administrator,  col- 
lected the  sums  due  on  these  securities,  and 
they  are  the  source  of  the  principal  portion 
of  the  estate  in  his  hands  for  distribution, 
amounting  to  about  $3,100.  The  point  made 
is  that  the  deed  in  question,  even  supposing 
it  to  have  been  delivered  by  the  grantor,  was 
not  operative  to  pass  these  cboses  In  action, 
the  deposit  in  the  savings  bank,  and  the  bond 
and  mortgages,  for  the  reason  that  there  was 
no  delivery  of  the  evidences  of  these  choses 
In  action,  and  that,  the  delivery  of  these  be- 
ing essential,  the  deed  in  question  did  not 
operate  as  a  completed  conveyance.  The  case 
of  Ruckman  v.  Ruckman  (1880)  33  N.  J.  Eq. 
354,  is  relied  on  upon  this  point,  but  it  does 
not  reach  this  case.  In  that  case  one  of  the 
questions  was  whether  a  bond  and  mortgage 
had  been  assigned  to  the  wife  of  the  hus- 
band. An  assignment  of  the  bond  and  mort- 
gage bad  been  drawn,  and  the  real  question 
was  whether  this  deed  of  assignment  Itself, 
which  had  remained  among  the  assignor's  pa- 
pers, and  along  with  the  bond  and  mortgage, 
had  been  delivered.  The  court  held  that  the 
assignment  itself  had  not  been  delivered  by 


the  grantor,  and  that  the  gift  was  therefore 
never  carried  Into  effect  The  case  did  not 
decide  that  if  the  assignment  had  been  In 
fact  delivered,  the  gift  would  not  have  been 
perfected  without  the  delivery  of  the  bond  and 
mortgage. 

The  deed  In  this  case,  under  the  seal  of  the 
grantor,  In  consideration  of  natural  love  and 
affection  to  the  grantor's  children  and  grand- 
children, and  of  one  dollar  paid,  conveyed  to 
the  complainant  administrator  of  Eliza  Grant 
deceased,  "all  personal  property  and  estate 
of  my  deceased  wife,  Eliza  Grant  as  herein- 
after mentioned,  to  hold  In  trust  for  the  said 
George  C.  Grant,  Jr.,  and  the  children  or 
heirs  of  my  deceased  children  aforesaid.  To 
this  end,  that  upon  the  settlement  of  the  es- 
tate of  my  said  wife,  deceased,  by  the  said 
Louis  P.  Tarbox,  administrator,  all  money  or 
property  In  his  hands,  after  paying  the  debts 
and  expenses  of  said  estate  and  settlement 
thereof,  whether  derived  from  moneys  now 
deposited  In  bank,  or  mortgages,  or  from  any 
source  whatever,  and  wherever  found,  as  be- 
ing part  of  the  property  of  my  said  wife, 
Eliza  Grant  deceased,  consisting  of  money  on 
deposit  in  Emigrant  Industrial  Savings  Bank 
and  Citizens'  Savings  Bank,  with  interest, 
amounting  to  about  twenty-nine  hundred  dol- 
lars, also  mortgages  and  debts  due  the  estate 
of  my  deceased  wife,  shall  be  paid  over  by 
the  said  Louis  P.  Tarbox,  administrator,  to 
my  said  children  or  heirs  of  my  said  children, 
aforementioned,  share  and  share  alike;  and  I 
do  by  these  presents  release  and  quitclaim  all 
my  right  title,  and  Interest  in  the  same,  or 
whatever  rights  I  may  have  to  the  end  and 
purpose  aforesaid."  At  the  time  of  the  exe- 
cution of  this  deed,  the  husband  was  enti- 
tled to  the  entire  beneficial  interest  in  his 
wife's  personal  estate;  and,  upon  his  death 
before  full  administration  thereof,  his  repre- 
sentatives, but  for  this  deed,  would  be  enti- 
tled. 2  Kent  Comm.  $  136;  Donnington  v. 
Mitchell  (1839)  2  N.  J.  Eq.  243;  Stoutenburgh 
V.  Hopkins,  43  N.  J.  Eq.  577,  580,  12  Atl.  689, 
affirmed  45  N.  J.  Eq.  800,  19  Atl.  622;  Nelson 
v.  Nelson  (N.J.  Ch.)  36  Atl.  280.  The  deed  was 
a  transfer  of  the  equitable  estate  or  interest  of 
the  grantor  in  his  wife's  estate,  rather  than 
a  transfer  of  the  legal  title.  Strictly,  there- 
fore, the  case  would  seem  to  come  within  the 
rule  that  a  valid  trust  may  be  fully  created 
merely  by  executing  and  delivering  the  as- 
signment of  the  equitable  Interest  to  a  trus- 
tee, for  the  reason  that  after  this  assignment 
no  act  Is  necessary  to  be  performed  by  the 
settlor.  1  Perry,  Trusts,  $  102,  and  cases 
cited.  Sloane  v.  Cadogan  (1808)  2  Sugd.  Vend. 
•617,  *624. 

The  administrator,  when  appointed,  became 
vested  with  the  legal  title  to  the  choses  in 
action  of  Eliza  Grant  by  operation  of  law, 
upon  taking  out  letters;  and  It  required  no 
further  act  upon  the  part  of  the  husband  to 
Invest  the  administrator  with  such  legal  title, 
even  against  the  husband.  This  legal  title 
the  administrator  held  for  the  purposes  of  ad- 
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ministration  and  distribution,  either  according 
to  the  statute  or  the  settlor's  deed.  It  would 
seem,  therefore,  that  a  delivery  of  the  assign- 
ment In. this  case  would  have  been  sufficient 
to  convey  to  the  complainant  the  settlor's  eq- 
uitable Interest  in  his  wife's  estate,  upon  the 
trusts  specified,  and  that  the  delivery,  in  ad- 
dition, of  the  bank  book,  and  of  the  bond 
and  mortgage,  was  not  essential  to  complete 
the  trust  declared  of  the  husband's  equitable 
Interest  therein.  But  treating  the  case  as  an 
Intended  gift  of  the  legal  title  to  choses  In  ac- 
tion, by  deed  of  assignment,  the  authorities 
hold  that  a  gift  of  chattels  or  choses  in  action, 
by  deed,  is  complete  and  valid,  as  an  executed 
gift,  by  the  deed  alone,  and  without  an  actual 
delivery  of  the  chattel  or  security  itself.  2 
Kent,  Comm.  488,  citing  Flower's  Case,  Noy, 
87;  Hooper  v.  Goodwin  (1818)  1  Swanst  485, 
and  cases  cited;  8  Am.  &  Eng.  Enc.  Law, 
1331;  Carr  v.  Bardlss,  1  Oromp.,  M.  &  R.  782, 
788.  In  Irons  v.  Smallplece,  2  Earn.  &  Aid. 
661,  Chief  Justice  Abbot  says  (page  552):  "I 
am  of  opinion  that  by  the  law  of  England,  in 
order  to  transfer  property  by  gift,  there  must 
be  either  a  deed  or  Instrument  of  gift,  or 
there  must  be  an  actual  delivery  of  the  thing 
to  the  donee."  And  In  Morgan  v.  Malleson, 
L.  R.  10  Eq.  475,  it  was  held  by  Lord  Bom- 
lHy,  M.  R.,  that  a  written  memorandum  of 
gift  of  a  bond  delivered  to  a  donee  was  suf- 
ficient, without  handing  over  the  bond.  The 
principle  that  an  assignment  by  writing  Is 
sufficient  to  convey  title  to  a  chose  in  action 
seems  to  be  recognized  in  several  cases  in 
our  own  courts,  but  the  precise  point  now 
raised  was  not  decided  In  any  of  the  cases. 
Dllts  v.  Stevenson  (1864)  17  N.  J.  Eq.  407 
(Green,  Ch.  p.  413);  Egerton's  Ex'rs  v.  Eger- 
ton,  Id.  419,  421.  Where  the  assignment  of 
the  chattel  or  chose  in  action  is  by  deed,  an 
estoppel  arises  against  denying  that  the  pos- 
session of  the  thing  granted  has  been  trans- 
ferred, and  the  gift  Is  therefore  considered 
as  perfected.  Notes  to  Ward  v.  Turner,  1 
White  &  T.  Lead.  Cas.  Eq.  (4th  Am.  Ed.)  pt 
2,  pp.  1237,  1238,  and  cases  cited.  The  de- 
livery of  the  securities  themselves  was  not 
necessary,  therefore,  to  perfect  the  gift  or 
settlement  made  by  the  deed;  and  as  the  re- 
tention of  this  deed  by  the  settlor  would  not, 
for  the  reasons  above  given,  Impair  Its  effect 
as  a  deed  actually  creating  the  trust,  the 
trusts  declared  In  the  deed  of  settlemerit  were 
completed,  and  must  be  carried  out,  even  if 
the  securities  as  well  as  the  deed  itself  were 
retained  by  the  settlor. 

The  third  question  raised  relates  to  the  con- 
struction of  the  deed,  and  the  question  Is 
whether,  under  the  deed,  the  division  of  the 
mother's  estate  Is  to  be  made  per  stirpes,  be- 
tween the  children  of  the  grantor  and  the 
heirs  of  the  deceased  children,  or  whether  the 
division  is  to  be  equally  per  capita  between 
the  ahildren  and  the  grandchildren.  The  in- 
strument which  Is  set  out  In  full  in  the  bill,  after 
reciting  that  "in  consideration  of  the  natural 
love  and  affection  which  the  grantor  has  unto 


George  O.  Grant,  Jr.,  and  heirs  of  Ann  Eliza 
Tarbox,  Mary  Burroughs,  and  Josephine 
Wright,  deceased,  who  were  children  of 
George  C  Grant,  Senior,"  conveys  the  es- 
tate of  his  wife  in  trust,  after  payment  of 
debts,  etc.,  to  bs  "paid  over  by  the  said  Louis 
P.  Tarbox,  administrator,  to  my  said  chil- 
dren and  heirs  of  my  said  children,  aforesaid, 
share  and  share  alike,"  etc.  While  the  ques- 
tion is  not  altogether  free  from  doubt,  I  con- 
strue this  to  be  a  direction  to  pay  over  equal- 
ly, or  share  and  share  alike,  per  stirpes,  be- 
tween the  children  and  the  heirs  of  children, 
If  any  children  are  dead.  As  I  construe  the 
deed,  the  estate  Is  to  be  paid  "to  my  said 
children,  share  and  share  alike,"  and  the  gifts 
to  the  heirs  of  the  children  are  made  substi- 
tutional to  those  thus  made  to  the  children. 
If  this  be  the  true  interpretation,  then  the  di- 
vision Is  clearly  to  be  made  per  stirpes,  and  I 
will  so  advise. 

(58  N.  J.  8.  KM) 
IATJCH  v.  DB  SOCARRAS  et  at 
(Court  of  Chancery  of  New  Jersey.    Jan.  21, 
1898.) 
Cbbditom'  Bill— Partus  Complaisant. 
After  a  judgment  creditor  has  filed  a  bill, 
for  the  benefit  of  himself  alone,  to  set  aside  a 
fraudulent  conveyance,  and  establish  the  lien 
of  the  judgment,  other  judgment  creditors  are 
not   entitled   to   join    as    parties    complainant, 
against  the  protest  of  defendants,  though  com- 
plainant consents. 

Bill  by  Louis  0.  Iauch  against  Pauline  De 
Socarras  and  another.  Defendants  move  to 
vacate  an  order  admitting  Mulligan  ft  Brazo 
as  parties  complainant    Sustained. 

Thomas  P.  McKenna  and  Frank  P.  Mc- 
Dermott,  for  the  motion.  Thomas  P.  Fay, 
opposed. 

PITNEY,  V.  a  The  original  bill  In  this 
cause  was  filed  on  the  8th  of  February,  1896. 
It  was  based  upon  a  Judgment  recovered  by 
the  complainant,  Iauch,  against  Mrs.  Pauline 
De  Socarras  on  the  6th  of  February  (two 
days  before  the  filing  of  the  bill)  In  the  su- 
preme court  of  this  state,  and  an  execution, 
Issued  forthwith  thereon,  levied  by  the  Sher- 
iff of  Monmouth  county  upon  certain  lands 
described  in  the  bill.  It  then  sets  forth  that 
Mrs.  De  Socarras  was  seized  of  the  premises 
in  her  own  right  prior  to  the  recovery  of  the 
judgment,  and  after  incurring  the  indebted- 
ness which  was  Its  foundation,  and  that  on 
the  8th  of  November,  1895,  she  conveyed  the 
lands  to  a  third  person,  and  on  the  same  day 
that  third  person  reconveyed  them  to  her  in 
trust  for  the  benefit  of  her  son,  Rudolfo. 
The  charge  of  the  bill  is  that  this  family  set- 
tlement was  void  as  against  the  complain- 
ant, and  it  prays  that  the  deed  of  settlement 
from  the  third  party  to  herself,  as  trustee 
for  her  son,  may  be  declared  to  be  void  as 
against  the  complainant,  and  that  the  title 
of  the  premises  may  be  decreed  to  be  rein- 
vested in  her,  so  that  they  may  be  sold  under 
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the  execution  for  the  satisfaction  of  the 
judgment,  and  a  good  and  clear  title  given 
therefor  to  the  purchaser  thereof.  There  Is 
no  prayer  that  they  may  be  sold  for  the 
benefit  of  creditors  generally.  This  bill,  as 
originally  framed,  did  not  make  the  son, 
Rudolfo  De  Socarras,  Jr.,  a  party  defendant, 
and  was  met  with  a  demurrer  for  want  of 
parties,  and  that  demurrer  was  sustained. 
The  bill  was  then  amended  by  adding  Ru- 
dolfo as  a  party.  Another  general  demurrer 
was  then  interposed,  which  was  overruled. 
An  appeal  was  taken  from  the  order  over- 
ruling the  demurrer,  which  was  dismissed, 
and  the  cause  remitted.  In  September,  1807, 
the  defendants  filed  a  Joint  and  several  an- 
swer and  cross  bill.  By  the  first  they  alleged 
a  consideration  for  the  settlement,  and  by 
the  last  set  up  what  was  claimed  to  be  an 
equitable  defense  to  the  complainant's  judg- 
ment, and  prayed  that  it  be  declared  not 
binding  in  equity  against  them.  A  replica- 
tion was  filed  to  this  cross  bill,  and  the  cause 
was  at  Issue,  and  came  on  for  hearing  and 
trial  before  me  as  vice  chancellor.  On  the 
second  day  of  the  hearing,  counsel  appeared 
for  the  petitioners  above  named  (Mulligan  & 
Brazo),  and  asked  permission  to  cross-exam- 
ine the  witnesses.  It  then  appeared  that  on 
the  26th  of  June,  1897,  more  than  a  year 
after  the  filing  of  the  bill,  the  petitioners  had 
made  an  ex  parte  application  to  the  court, 
by  a  petition  which  set  forth  that  they  had 
recovered  Judgment  on  the  30th  of  June, 
1896,  against  Mrs.  De  Socarras,  in  the  cir- 
cuit court  of  the  county  of  Monmouth,  but 
not  stating  the  date  of  the  accrual  of  the 
debt  upon  which  it  was  founded,  and  that 
the  bill  in  this  cause  was  a  creditors'  bill 
filed  by  Iauch  "for  the  benefit  of  himself  and 
all  other  creditors  of  said  Pauline  De  Socar- 
ras who  shall  In  due  time  come  In  and  con- 
tribute to  the  expenses  of  the  suit"  On  the 
strength  of  that  allegation  In  the  petition, 
and  without  any  notice  to  either  of  the  par- 
ties, an  advisory  master  advised  the  order 
now  brought  in  question,  which  directed 
that  "the  said  petitioners  be,  and  they  are 
hereby,  admitted  as  a  party  complainant  of 
this  suit"  That  order  was  made  on  the 
6th  of  July,  1897.  Neither  of  the  parties  to 
the  original  suit  had  any  notice  of  it  and  the 
appearance  of  counsel  for  petitioners  was  a 
surprise  to  them.  After  some  discussion  the 
counsel  for  complainant  agreed  In  open  court 
that  the  petitioners  might  be  admitted  as 
parties  complainant  provided  they  did  not 
thereby  gain  any  priority  over  the  complain- 
ant's judgment,  but  should  come  In,  if  at  all, 
subject  to  his  judgment  These  terms  were 
consented  to  by  the  counsel  of  the  petition- 
ers, but  not  by  the  counsel  of  the  defendants; 
and  the  latter  gave  notice  of  a  motion  to  va- 
cate the  order  of  July  6,  1897,  admitting  the 
petitioners  as  complainants  In  the  cause, 
upon  the  grounds— First,  that  said  order  was 
Improperly,  unadvisedly,  and  Inadvertently 
made;  and,  second,  that  the  order  is  illegal, 


and  contrary  to  the  practice  of  the  court  in 
such  cases. 

The  facts  as  above  set  forth  raise  a  nice 
and  Important  question  of  practice,  which  .was 
elaborately  argued,  and  has  received  careful 
consideration.  The  complainant's  bill  con- 
tained no  statement  or  admission  that  it  was 
filed  for  the  benefit,  not  only  of  himself,  but  of 
all  those  creditors  who  might  choose  to  come 
In  and  contribute  to  the  expense  of  the  suit. 
The  allegation  of  the  petition  In  that  regard 
was  untrue,  and  misled  the  advisory  master 
Into  making  an  order,  without  notice  to  any 
of  the  parties,  which  cannot  stand  for  a  mo- 
ment, unless  the  character  of  the  suit  is  such 
as  that  the  petitioners  had  an  absolute  right 
to  be  admitted  as  parties  complainant,  with- 
out regard  to  the  allegations  of  the  bill.  The 
consent  given  at  the  hearing  by  the  counsel  for 
the  complainant  removes  a  part  of  the  diffi- 
culty. But  the  question  still  remains  whether 
the  order  can  stand  against  the  protest  of  the 
defendants.  I  had  occasion  to  consider  the 
question,  in  some  of  its  aspects,  in  the  recent 
case  of  Mallory  v.  Kirkpatrick,  54  N.  J.  Eq.  60, 
33  Atl.  205,  at  page  56,  54  N.  J.  Eq.,  and  page 
207,  33  Atl.  and  have  since  taken  the  trou- 
ble to  look  at  most  of  the  authorities,  with  the 
following  result: 

That  class  of  creditors'  bills  In  which  the  suit 
can  properly  be  said  to  be  necessarily  brought 
for  the  benefit  of  other  creditors  besides  the 
complainant  are  those  which  seek  to  reach, 
establish,  and  administer  assets  In  the  hands  of 
a  trustee,  who  holds  them  either  voluntarily, 
or,  by  force  of  circumstances,  Involuntarily, 
for  the  benefit  of  all  the  creditors.  They  may 
be  classed  as  follows:  First.  Suits  to  adminis- 
ter the  estate  of  a  decedent  held  by  an  execu- 
tor or  administrator,  and  apply  the  same  to  the 
payment  of  his  debts.  Second.  Where  a  liv- 
ing creditor  voluntarily  assigns  property  to  a 
trustee  for  the  benefit  of  his  creditors,  and  a 
creditor  seeks  to  have  that  trust  administered. 
Third.  Where  there  Is  an  assignment  by  opera- 
tion of  law  for  the  equal  benefit  of  the  cred- 
itors, such  as  occurred  in  all  Instances  of  at- 
tachments against  foreign  or  absconding  debt- 
ors under  our  statute,  until  the  recent  change 
in  that  respect  Fourth.  Cases  where  a  cred- 
itor of  a  corporation  seeks  to  reach  unpaid  sub- 
scriptions of  stock,  as  in  Wetherbee  v.  Baker, 
35  N.  J.  Eq.  501.  And  see  Mallory  v.  Kirk- 
patrick, 54  N.  J.  Eq.  50,  33  Atl.  205.  Fifth. 
A  creditors'  bill  under  our  chancery  act  (sec- 
tions 88-94),  In  which  equitable  assets  are 
reached  by  a  receiver,  and  are  all  subject  to 
the  debts  of  the  defendant,  but  are  not  dis- 
tributed pari  passu,  and  the  complainant  is 
first  paid.  As  to  this  class  of  cases,  see  Whit- 
ney v.  Robbins,  17  N.  J.  Eq.  360.  In  all  these 
cases  the  property  reached  becomes  assets  in 
the  hands  of  the  court,  to  be  distributed  among 
the  creditors,  either  equally,  or  with  certain 
priorities.  A  sixth  class  is  that  now  before 
the  court,  where  a  single  judgment  creditor 
of  a  living  debtor  obtains  a  Hen  upon  real  es- 
tate, or,  by  execution,  on  leviable  chattels,  and 
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asks  the  aid  of  the  court,  either  to  perfect  an 
equitable  title  already  In  the  defendant  In  exe- 
cution, or  to  set  aside  a  lraudulent  conveyance 
made  by  -him  to  a  third  party.  Here  the 
prayer  and  remedy  are  simply  to  establish  the 
lien  of  bis  judgment,  or.  In  case  of  leviable 
chattels,  of  his  execution.  This  last  class  of 
cases,  and  the  rights  and  remedies  of  the  par- 
ties, are  in  marked  contrast  with  those  under 
the  other  classes  above  enumerated.  In  this 
last  class  the  complainant,  If  he  has  the  first 
judgment,  has,  of  course,  the  first  lien;  and 
the  result  of  my  research  is  that.  In  this  coun- 
try, at  least,  the  surplus,  If  any,  of  the  pro- 
ceeds of  the  sale  of  real  estate,  does  not  neces- 
sarily become  assets  in  the  hands  of  the  court, 
to  be  marshaled  and  distributed  among  the 
other  creditors  without  regard  to  the  date  of 
the  accrual  of  their  debts.  And  here,  it  seems 
to  me,  is  found  the  true  test  as  to  whether  a 
suit  is  or  is  not  brought  for  the  benefit  of  other 
creditors  besides  the  complainant  Are  Its 
object,  scope,  and  natural  result  to  recover  and 
establish  a  fund  which  shall  or  may  be  admin- 
istered by  the  court  for  the  benefit  of  all  cred- 
itors of  a  certain  debtor?  In  the  last  class  of 
cases  above  referred  to,  it  Is  to  be  observed,  In 
the  first  place,  that  no  creditor  can  obtain  any 
part  of  the  proceeds  of  the  sale  of  real  estate 
of  a  living  defendant,  unless  he  has  a  Judg- 
ment; or,  of  leviable  chattels,  unless  he  has 
an  execution.  In  the  next  place,  It  is  to  be  ob- 
served that,  where  a  conveyance  by  the  debtor 
is  attacked  as  fraudulent  and  void  as  against 
a  Judgment  creditor,  an  adjudication  that  the 
conveyance  Is  void  as  to  the  complainant  judg- 
ment creditor  Is  not  necessarily  an  adjudica- 
tion that  It  Is  void  as  to  all  other  judgment 
creditors,  since  it  may  be  void  as  to  one,  and 
not  as  to  another.  By  the  well-settled  rule  In 
this  state,  a  voluntary  conveyance  is  held  to 
be  conclusively  fraudulent,  as  to  existing  cred- 
itors, without  regard  to  any  actual  intent  of 
the  grantor  to  hinder,  delay,  or  defraud  such 
creditors;  but,  as  to  subsequent  creditors,  It 
can  be  attacked  only  on  the  ground  of  such  ac- 
tual intent  Hence  a  conveyance  may  be  held 
void  as  to  one  creditor,  and  valid  as  to  others. 
And  If  there  are  several  successive  judgments, 
founded  on  debts  accruing  at  different  times, 
some  of  which  accrued  prior  to  the  voluntary 
settlement,  and  others  after  the  voluntary  set- 
tlement, and  the  proceeds  of  the  sale  of  real 
estate  of  a  living  debtor  are  brought  Into  court, 
so  much  as  Is  necessary  for  that  purpose  may 
be  applied  to  the  payment  of  those  judgments 
founded  upon  debts  which  accrued  prior  to  the 
settlement,  and  the  remainder  be  held  to  be 
free  and  clear  of  any  lien  on  the  part  of  those 
judgments  which  are  founded  upon  debts 
which  accrued  after  the  date  of  the  voluntary 
conveyance,  although  the  latter  may  be  prior 
In  date  of  recovery  to  the  others.  In  the  pres- 
ent instance,  the  case,  as  so  far  developed,  In- 
dicates that  the  settlement  in  question  may  be 
properly  held  valid  as  to  one  of  these  creditors, 
and  invalid  as  to  the  other. 
An  examination  of  the  cases  seems  to  me 


to  show  that  some  confusion  has  arisen  in 
the  minds  of  the  profession  from  the  circum- 
stance that  a  rule  different  from  what  I  have 
just  stated  prevailed  for  many  years,  and 
possibly  still  prevails,  In  England.  There, 
by  a  long  line  of  decisions,  it  was  held,  for 
many  years,  at  least,  that  where  a  settlement 
of  real  estate  was  made,  which  was  fraudu- 
lent under  St  13  Ellz.,  as  to  a  then  existing 
creditor,  and  was  set  aside,  at  the  suit  of 
that  or  any  other  creditor,  as  fraudulent  on 
that  account,  the  whole  proceeds  of  the  sale  of 
such  property  became  at  once  assets  to  be  di- 
vided among  all  the  creditors,  both  prior  and 
subsequent,  and  whether  judgment  creditors 
or  creditors  at  large,  and  whether  there  was 
any  actual  fraud  or  not  The  fund  once  seized 
by  the  court,  and  turned  into  money,  was  treat- 
ed precisely  like  that  of  the  estate  of  a  de- 
cedent or  of  an  insolvent,  and  distributed 
among  the  creditors.  It  so  happened  that 
in  many,  If  not  most  of  the  Instances  where 
family  settlements  were  set  aside  as  void 
against  creditors,  such  action  and  decree 
was  not  had  until  after  the  death  of  the 
settlor  and  debtor,  because  the  real  estate 
during  his  lifetime  was  nor  ordinarily  liable 
to  sale  for  debt,  and  only  became  subject  to 
sale  for  that  purpose  after  his  death;  and  in 
such  case  the  suit  at  once  assumed  the  as- 
pect of  an  ordinary  suit  to  administer  the 
estate  of  a  decedent,  such  as  I  have  above 
referred  to.  But  the  same  remedy  was  in  a 
few  Instances  applied  In  cases  where  the 
debtor  was  still  living.  Spirett  v.  Willows, 
3  De  Oex,  J.  &  S.  292,  is  an  instance  of  that 
kind.  The  doctrine  of  the  earlier  cases  in 
England  was  somewhat  modified  by  the  later 
cases,  and  has  never  been  adopted  In  this 
state.  The  English  cases  will  be  found  re- 
viewed by  Mr.  May  In  his  book  on  Fraud- 
ulent Conveyances  (pages  45-50,  and  again 
at  pages  515-522),  and  by  Prof.  Blgelow  In 
his  treatise  on  Frauds  (page  SO  et  seq.);  and 
see  Walt,  Fraud.  Conv.  {  104  et  seq.  They 
are  too  numerous  to  be  cited  at  length,  but 
perhaps  the  length  to  which  the  judges  there 
went  in  the  direction  Indicated  is  approxi- 
mately shown  by  what  was  said  by  Vice 
Chancellor  Shadwell  In  Scarf  ▼.  Soulby,  as 
reported  In  16  Sim.  344:  "It  Is  stated  In 
the  bill  that  the  settlor  was  embarrassed 
and  Insolvent  when  he  made  the  settlement, 
but  that  is  superfluous.  It  appears  from 
what  Lord  Hardwlcke  says  In  Lord  Town- 
shend  ▼.  Windham,  2  Ves.  Sr.  1,  that  It  Is 
quite  enough  to  prove  that  he  was  Indebted 
at  the  time.  Lord  Hardwlcke  says,  'I 
know  no  case,  on  the  13th  Eliz.,  where  a 
man,  Indebted  at  the  time,  makes  a  mere 
voluntary  conveyance  to  a  child,  without 
consideration,  and  dies  Indebted,  but  that 
It  shall  be  considered  as  part  of  his  estate, 
for  the  benefit  of  his  creditors.' "  But  that 
statement  of  the  rule  was  not  concurred  in 
by  Lord  Cottenham  on  appeal,  as  reported  in 
1  Macn.  &  G.  364,  at  page  374,  where  he  de- 
clares that  a  single  debt,  without  regard  to 


Digiti 


zed  by  G00gk 


884 


39  ATLANTIC  REPORTER. 


(N.J. 


insolvency  or  embarrassment,  is  not  suffi- 
cient, and  that  the  decree  of  the  vice  chancel- 
lor could  not  be  supported;  there  being  no 
proof  of  any  Indebtedness  at  the  time  of  the 
settlement,  or  that  sufficient  property  was 
not  left  after  the  settlement  to  pay  bis  debts, 
but  he  referred  it  to  a  master  to  inquire  on 
that  subject  In  all  those  cases  in  which  the 
fund  sought  to  be  reached  becomes  assets 
in  the  hands  of  the  court,  to  be  divided 
among  the  creditors  at  large,  it  is  proper  for 
the  complainant  to  declare  that  he  brings  the 
suit  in  behalf  of  himself,  as  well  as  of  all 
the  other  creditors  who  may  come  in.  But 
a  careful  reading  of  the  cases  shows  that  it 
is  not  at  all  necessary  for  him  so  to  do,  and 
that  it  makes  no  difference  whether  he  does 
so  declare  or  not;  and,  unless  he  is  settled  with 
before  the  case  goes  to  a  decree,  other  credit- 
ors may  come  in,— not,  indeed,  as  complain- 
ants or  co-complainants,  but  as  claimants  of 
the  fund,  when  once  it  is  in  the  hands  of  the 
court.  And  this  practice  has  been  applied  in 
England,  as  I  have  observed,  to  cases  of  suits 
brought  in  the  lifetime  of  the  debtor  to  set 
aside  conveyances  of  real  estate  made  by 
him.  But  I  think  it  has  no  application  In 
this  state,  and  that  a  suit  brought  by  one 
judgment  creditor  to  set  aside  a  convey- 
ance of  real  estate,  or  to  perfect  an  equi- 
table title  in  real  estate  in  his  judgment 
debtor,  is  not  a  suit  brought  for  the  benefit 
of  all  other  creditors  besides  himself. 

This  very  question  seems  to  have  been 
stirred,  and,  I  think,  substantially  decided, 
in  the  case  of  Vo6rhees  v.  Ref  ord,  14  N.  J. 
Eq.  155.  There  creditor  No.  1  (Cramer)  ob- 
tained judgment,  and  filed  a  bill  against 
Reford  to  set  aside  a  conveyance  made  by 
him  to  his  wife,  precisely  as  was  done  here; 
after  the  filing  of  that  bill,  creditor  No.  2 
(Cor win)  recovered  a  judgment  against  Re- 
ford;  and,  after  hiin,  creditor  No.  3  (Voor- 
hees)  recovered  a  judgment.  Creditor  No.  2 
(Corwln)  filed  a  bill  precisely  like  that  of 
Cramer,  but  did  not  make  Voorhees,  who  had 
obtained  a  judgment  before  Corwln's-  bill 
was  filed,  a  party  defendant  In  that  state 
of  things,  Voorhees  filed  a  supplemental  bill, 
in  the  nature  of  a  cross  bill,  to  be  permitted 
to  participate  with  the  complainants,  and 
enforce  the  lien  of  his  judgment  against  the 
property  in  controversy  In  those  suits.  De- 
murrer to  this  was  filed,  and  the  demurrer 
was  overruled.  In  the  argument  of  counsel 
fpr  complainant  as  reported,  the  position 
was  distinctly  taken  that  the  third  creditor 
could  not  get  the  benefit  of  the  previous 
suits  by  a  mere  petition,  but  must  file  a  bill 
in  which  he  recognized  the  existence  of  the 
other  suits.  Chancellor  Green,  in  delivering 
judgment  declared  that  the  first  bill  was 
not  a  creditors'  bill  which  inured  to  the 
benefit  of  all  the  creditors  of  Reford  equally, 
nor  was  it  a  bill  having  the  avowed  purpose 
of  having  the  conveyance  from  Reford  and 
wife  declared  fraudulent  as  against  all  cred- 
itors.   He  did,  however,  say  that  such  a  bill 


might  inure  for  the  benefit  not  only  of  all 
subsequent  Incumbrancers,  but  of  all  other 
creditors.  But  he  says  further  that  if  the 
conveyance  was  set  aside,  and  the  property 
sold,  It  would  inure  to  the  benefit  of  Cramer 
alone,  and  the  residue  of  the  property  would 
remain  under  the  control  of  the  alienee.  And 
then  he  declares  that,  as  Voorhees'  judgment 
was  recovered  after  the  bill  of  Cramer  was 
filed,  his  claim  must  be  brought  before  the 
court  either  by  an  original  bill  or  by  a  sup- 
plemental bill;  sustaining  the  position  in  the 
brief  of  counsel,  that  It  could  not  be  done  by 
petition.  That  suit  went  to  hearing,  and  re- 
lief was  granted  to  all  the  judgment  cred- 
itors, as  reported  In  17  N.  J.  Eq.  367. 

The  objection  taken  by  defendants  at  the 
hearing  to  the  admission  of  the  petitioners  as 
complainants  In  this  case  was  that  defendants 
are  entitled  to  A  pleading  from  the  petitioners, 
and  an  opportunity  to  answer  it,  and  contest 
their  claim  by  itself,  in  the  ordinary  way,  and 
that  without  that  pleading,  the  defendants,  in 
case  they  succeed  in  sustaining  their  defense  as 
against  the  complainant  and  obtain  a  decree, 
will  not  be  able  to  set  up  that  decree  as  an  es- 
toppel against  the  petitioners,  who  will  not  be 
bound  thereby;  and,  further,  that  the  Issues 
are  not  the  same,  and  that  the  original  suit 
has  progressed  so  far  as  that  the  intervention 
of  these  petitioners  Is  too  late,  and  will  disturb 
the  progress  of  the  suit.  In  effect  the  juris- 
diction of  the  court  to  compel  the  defendants  to 
defend  petitioners'  claim,  except  by  bill -and 
subpoena,  is  denied.  The  question  presented 
Is  quite  different  from  that  which  would  arise 
if  the  complainant  and  the  petitioners  had  origi- 
nally joined  in  one  bill  on  their  several  judg- 
ments. In  that  case  the  objection  of  multifa- 
riousness would  have  been  met— whether  suc- 
cessfully or  not  it  Is  not  necessary  for  me  now 
to  decide— by  what  was  said  by  Chancellor 
Kent  In  the  famous  case  of  Brinkerhoff  v. 
Brown,  6  Johns.  Ch.  139,  at  pages  151  and  156. 
At  page  151  he  says:  "it  Is  an  ordinary  case 
In  this  court  for  creditors  to  unite,  or  for  one 
or  more,  on  behalf  of  themselves  and  the  rest 
to  sue  the  representative  of  their  debtor.  In 
possession  of  the  assets,  and  to  seek  an  account 
of  the  estate."  And  he  continues:  "There  Is 
no  sound  reason  for  requiring  the  judgment 
creditors  to  separate  in  their  suits,  when  they 
have  one  common  object  in  view,  which  tn 
fact  governs  the  whole  case.  There  Is  no  par- 
ticular matter  In  litigation,  peculiar  to  each 
plaintiff;  and.  If  they  were  obliged  to  sue  sep- 
arately, It  may  be  pertinently  asked,  'Cui  bo- 
no?'" Then  comes,  at  page  157,  his  famous 
and  familiar  statement  of  the  rule  as  to  multi- 
fariousness, But  the  doctrine  of  that  case 
must  be  confined,  when  It  is  used  for  settling 
principles,  to  the  circumstances.  There  was  In 
that  case,  as  tn  Wetherbee  v.  Baker,  35  N.  J. 
Eq.  501,  a  corporation,  or  a  quasi  corporation, 
In  which  the  stockholders  were  charged  In  the 
bill  with  being  liable  for  unpaid  subscriptions 
of  stock,  and  that  the  affairs  were  being  wdund 
up  by  trustees  who  had  the  estate  of  the  quasi 
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corporation  In  their  bands,  and  that  those  trus- 
tees were  stockholders,  "and  that  they  ought, 
under  the  circumstances,  to  be  regarded  by  the 
creditors  as  the  bona  fide  holders  of  stock  not 
subscribed  for,"  etc.;  and  the  bill  prayed  for 
a  discovery  of  the  names  of  the  stockholders, 
the  amount  of  their  subscriptions,  how  much 
bad  been  paid  thereon,  and  the  balance  due 
from  each,  the  names  of  the  stockholders  at 
the  time  the  company  was  dissolved,  and  the 
number  of  shares  owned  by  them,  and  that  the 
defendants  be  decreed  to  pay  for  the  stock  sub- 
scribed, and  to  sell  the  property  of  the  com- 
pany, and  apply  the  proceeds  to  pay  the  plain- 
tiffs. So  that  In  point  of  fact  an  examination 
of  the  bill  in  that  case  shows  that  it  was  a  bill 
to  wind  up  a  corporation,  and  to  divide  the  as- 
sets among  its  creditors;  and  the  prayer  for 
relief  against  certain  fraudulent  conveyances, 
etc.,  was  a  mere  incident  to  the  general  pur- 
pose of  the  bill.  Such,  also,  was  the  case  In 
Strike's  Case,  much  relied  upon  by  the  coun- 
sel for  petitioners,  reported  In  1  Bland,  57  (and 
see,  particularly,  pages  59,  71,  84,  and  93),  also 
reported,  on  appeal.  In  2  Bar.  &  G.  191,  sub 
nomine  "Strike  v.  McDonald;"  where  the  doc- 
trine as  contended  for  by  the  petitioners'  coun- 
sel Is  stated  at  page  233.  The  report  In  Bland, 
however,  Is  the  better  one,  and  a  close  exami- 
nation of  It  shows  that  there  the  debtor,  Rogers, 
made  certain  conveyances,  alleged  to  be  fraud- 
ulent, to  Strike,  and  afterwards  applied  to  the 
court  for  the  benefit  of  the  insolvent  laws,  and 
procured  Strike,  the  fraudulent  grantee,  to  be 
named  as  his  trustee,  so  that  Strike  became  an 
assignee  In  insolvency;  and  the  object  of  the 
bill  was  not  only  to  set  aside  the  prior  fraudu- ' 
lent  conveyances  to  Strike,  but  to  compel  him 
to  execute  the  trust  resulting  from  his  appoint- 
ment as  trustee  under  the  Insolvent  proceed- 
ings. This  aspect  of  the  case  brings  it  within 
the  classes  of  pure  creditors'  bills  to  which  I 
have  above  referred,  and  destroys  its  value  as 
a  precedent  in  the  present  Instance.  The  learn- 
ed chancellor  cites  In  his  footnotes  several  un- 
reported cases  decided  In  the  Maryland  courts, 
which  upon  examination  prove  to  be  of  the 
same  character.  Hammond  v.  Hammond,  2 
Bland,  806,  decided  by  the  same  Judge,  was  a 
suit  against  the  heirs,  devisees,  and  personal 
representatives  of  a  decedent,  to  administer  the 
estate;  and  in  his  opinion  he  gives  a  valuable 
treatise  upon  the  subject  of  creditors'  bills  to 
settle  estates. 

The  cases  In  this  state  relied  upon  by  the  pe- 
titioners are  as  follows:  Hazen  v.  Darling,  2 
N.  J.  Bq.  133,  at  pages  137  and  138.  That 
wae  a  suit  by  one  Joint  surety  on  an  adminis- 
trator's bond  against  the  personal  representa- 
tives of  the  co-surety,  and  the  original  surviv- 
ing administrator,  and  the  administrator  of  the 
administrator.  It  Is  clearly  a  case  of  proceed- 
ing against  an  estate  in  the  hands  of  per- 
sonal representatives,  and  Is  ah  example  of  an 
original  creditors'  bill  to  administer  an  estate. 
Next  ia  Bullock  v.  Zilley,  5  N.  J.  Eq.  77, 
which  was  the  simple  case  of  a  legatee  suing 
for  his  share  of  the  residue  of  an  estate  in  the 
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hands  of  the  executor.  Next  is  the  case  of 
Lore  v.  Getsinger,  7  N.  J.  Bq.  191.  There  a 
suit  by  three  small  Judgment  creditors  unit- 
ing In  one  bill,  filed  under  the  sections  of  the 
chancery  act,  was  sustained.  But  the  case 
was  reversed  on  appeal  (7  N.  J.  Bq.  639),  the 
opinion  not  being  reported.  The  next  case  in 
order  of  time  Is  Hunt  v.  Field,  9  N.  J.  Bq.  36. 
That  was  a  case  of  foreign  attachment,  where 
one  creditor  Issued  an  attachment,  and  levied 
and  attached  certain  goods  and  chattels  which 
were  claimed  by  a  third  party;  and  then  the 
creditor,  on  the  strength  of  his  attachment, 
filed  a  bill  to  set  aside  the  conveyance  as 
fraudulent.  Chancellor  Williamson,  at  page 
42,  says:  "The  bill  ought  to  have  been  framed 
for  the  benefit  of  the  complainant  and  such 
other  creditors  of  the  defendant  as  shall  come 
in  and  seek  relief,  and  contribute  to  the  ex- 
pense of  the  suit"  Of  course,  under  the  stat- 
ute regulating  attachments,  as  it  then  stood, 
all  the  creditors  under  the  attachment  stood  on 
an  equal  footing,  and  the  criticism  of  the  chan- 
cellor was  Just  An  attachment  operates  as 
an  Involuntary  assignment  In  bankruptcy  or  in- 
solvency, and  places  the  whole  estate  of  the 
debtor  In  the  custody  of  the  court  The  next 
case  Is  Williams  v.  Mitchenor,  11  N.  J.  Bq. 
520,  which  was  a  precisely  similar  case.  It 
was  there  held  that  several  persons  issuing  suc- 
cessive attachments  might  unite  In  one  suit  for 
the  purpose  of  setting  aside  fraudulent  convey- 
ances. Next  Is  cited  Bomalne  v.  Hendrlck- 
son's  Bx'rs,  24  N.  J.  Bq.  231.  That  was  a  bill, 
by  one  of  several  heirs  and  devisees  of  the  tes- 
tator of  a  will  which  gave  his  executors  power 
of  sale,  to  set  aside  conveyances  made  by  them 
under  that  power,  and  In  its  character  Is  sim- 
ilar to  that  of  one  of  several  legatees  standing 
in  equal  position,  who  sues,  in  behalf  of  him- 
self and  the  other  legatees,  for  a  discovery 
from  the  executor  of  the  estate,  and  for  a  set- 
tlement thereof.  Next  petitioners  rely  upon 
what  was  said  by  Chancellor  Runyon  in  Kuhl 
v.  Martin,  26  N.  J.  Eq.  60,  at  page  65,  bottom. 
The  circumstances  there  were  extremely  com- 
plicated, and  the  chancellor,  In  order  to  prevent 
a  sacrifice,  ordered  all  the  property  to  be  sold 
by  a  receiver,  free  of  Incumbrances,  and  the 
proceeds  brought  Into  court;  thus  establishing 
a  fund  in  the  custody  of  the  court,  to  be  dis- 
tributed among  the  several  parties  equitably 
entitled  as  their  several  rights  should  subse- 
quently appear.  What  was  said  as  to  subse- 
quent Judgment  creditors  coming  In  must  be 
construed  In  view  of  the  peculiar  situation  of 
affairs  to  be  dealt  with  by  the  chancellor. 
Next  we  have  Thompson  v.  Flsler,  33  N.  J. 
Eq.  480.  The  bill,  as  filed,  was  declared  to 
be  for  the  benefit  of  the  complainant  and  all 
other  creditors  who  may  come  In,  etc.;  but 
whether  relief  was  prayed  as  to  real  estate, 
or  only  as  to  equitable  assets,  does  not  ap- 
pear, except  so  far  as  it  may  be  Inferred  that 
land  was  involved,  from  the  circumstance  that 
other  Judgment  creditors  were  made  defend- 
ants. The  complainant  falling  to  prosecute 
the  suit,  one  of  the  judgment  creditors  pre- 
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cured  an  order  changing  his  position  in  the 
cause  to  that  of  a  complainant,  and  then 
moved  for  leave  to  prosecute  the  suit  In  that 
character,  and  his  motion  was  granted.  It  Is 
to  be  Inferred  from  some  of  the  language  used 
by  the  chancellor  that  he  overlooked  for  the 
moment  the  distinction  between  a  creditors-' 
bill,  proper,  and  a  suit  to  subject  lands  to  the 
lien  of  the  Judgment  Next  is  the  case  of 
Wetherbee  v.  Baker,  36  N.  J.  Bq.  801,  which 
was  a  bill  by  creditors  of  the  corporation  to 
compel  the  stockholders  to  pay  their  debts  out 
of  unpaid  subscriptions  for  stock;  and  it  was 
held  that  all  the  creditors  must  come  In  equal- 
ly, and  that  all  their  debts  be  ascertained,  and 
the  total  Indebtedness  and  deficiency  of  other 
assets  be  ascertained,  as  a  necessary  basis  for 
ascertaining  the  amount  of  the  unpaid  sub- 
scriptions to  be  collected  for  the  purpose  of 
liquidating  the  debts.  In  some  of  its  aspects, 
it  resembles  Brlnkerhoff  v.  Brown,  6  Johns. 
Oh.  130.  Next  we  have  Ooddington  v.  Bls- 
pham,  36  N.  J.  Eq.  678,  which  was,  in  effect, 
a  suit  by  legatees  to  administer  the  estate  of  a 
decedent  for  the  benefit  of  creditors  and  lega- 
tees, and  Is  of  the  same  character  as  a  suit 
by  creditors  for  that  purpose.  Next  we  have 
the  case  of  Jones'  Ex'rs  v.  Fayerweather,  40 
N.  J.  Eq.  237,  19  Atl.  22,  In  the  court  of  ap- 
peals, and,  in  connection  with  It,  the  several 
cases  there  cited  in  the  printed  argument  of 
the  counsel  of  the  appellants.  These  latter 
were  all  creditors'  stilts  under  the  New  York 
statute,  which  corresponds  to  sections  88  et  seq. 
of  our  chancery  practice  act,  and  each  sought 
to  reach  equitable  assets.'  The  principal  case 
—Jones  v.  Fayerweather— involved  three  sepa- 
rate suits,  brought  by  three  separate  sets  of 
creditors  against  an  executrix  of  their  deceased 
debtor,  to  compel  her  to  account  for  property 
of  the  decedent,  which  had  been  assigned  or 
conveyed  to  her  In  the  debtor's  lifetime  In 
fraud  of  his  creditors;  and  each  was  avowed- 
ly brought,  and  properly  brought,  for  the  bene- 
fit of  all  the  creditors.  Lastly.  In  Mallory  v. 
Klrkpatrick,  64  N.  J.  Bq.  60,  33  AtL  206,  suit 
was  brought  by  a  Judgment  creditor  of  a  cor- 
poration, which  had  not  been  put  In  the  hands 
of  a  receiver,  to  recover  money  which  was 
alleged  to  be  In  the  hands  of  one  of  its  offi- 
cers, who  held  it  In  equity  In  trust  for  the 
creditors;  and  it  was  held  that  such  a  suit 
must  be  brought  for  the  benefit  of  all  the  cred- 
itors of  the  corporation,  and  it  was  suggested 
that  a  receiver  would  be  necessary.  This  re- 
view of  the  authorities  In  this  state  fails  to 
produce  a  single  precedent  for  the  practice 
adopted  by  the  petitioners  In  this  cause;  and 
those  authorities,  as  well  as  those  In  other 
states,  are  all,  with  the  single  exception  of 
Thompson  v.  Flsler,  properly  ranged  under  one 
or  the  otther  of  the  first  five  classes  above 
stated.  I  think  the  practice  adopted  In  Voor- 
hees  v.  Reford,  14  N.  J.  Eq.  155,  is  the  safer 
one,  and  I  am  unwilling  to  sanction  that  here 
proposed  to  be  Introduced.  In  coming  to  this 
conclusion,  I  am  not  unmindful  of  the  disposi- 
tion of  the  court  to  adopt  all  reasonable  rules 


of  practice  which  will  prevent  multiplicity  of 
suits,  by  the  consolidation  of  litigation;  but  I 
cannot  see  my  way  to  override  the  clear  right 
of  the  defendants  in  this  cause  to  be  brought 
Into  court,  as  against  the  petitioners,  in  the 
regular  way,  by  bill  and  subpoena,  and  I  think 
the  proposed  practice  would  lead  to  confusion 
and  inconvenience.  I  will  advise  an  order  va- 
cating the  order  admitting  the  petitioners  as 
complainants,  with  costs. 


(66  N.  J.  B.  106) 
MINZESHEIMER  et  ai  v.  DOOLITTLE  et  nx. 
(Court  of  Chancery  of  New  Jersey.     Jan.  81, 

1S98.) 
E8toppbi.  bt  P).KiDi>jo— Subsequent  Creditors 

— EVIDBKCB. 

1.  Where,  in  a  suit  to  set  aside  a  conveyance 
to  a  wife  as  fraudulent,  she  admits  in  her  an- 
swer that  complainant's  judgment  was  rendered 
upon  a  note  given  for  a  debt  due  from  the  hus- 
band, the  question  as  to  whether  the  debt  arose 
upon  an  illegal  gambling  transaction  cannot  be 
considered  upon  the  argument. 

2.  Uncontradicted  testimony  of  a  wife  was  to 
the  effect  that  she  had  $11,000,  which,  at  differ- 
ent times,  she  had  loaned  to  her  husband,  for 
which  .he  had  given  her  certain  notes,  which 
were  produced  in  evidence.  The  notes  were  in 
the  handwriting  of  the  husband,  and  appeared 
to  hare  been  written  at  the  same  time  and  were 
otherwise  suspicious,  and  his  explanations  as 
to  what  he  did  with  the  money  were  unsatis- 
factory. Hdd  sufficient  to  establish  the  claim 
of  the  wife  as  to  the  loan. 

3.  A  husband,  In  1878,  executed  to  his  wife  n 
note  of  $5,000  for  money  that  he  had  borrowed 
from  her.  They  testified  that  after  1878  she 
loaned  him  $4,000,  and  out  of  her  own  money  had 
paid  him  $5,000  to  reimburse  him  for  money  that 
he  had  advanced  to  pay  charges  against  her 
land;  that  he  conveyed  the  land  which  complain- 
ant sought  to  subject  to  his  judgment  against 
him  to  the  wife  to  pay  the  note  and  interest; 
but  they  did  not  show  that  she  had  any  money 
after  tie  note  was  given,  or  that  she  received 
more  than  $100,  after  1878,  from  any  one  other 
than  her  husband.  An  erasure  had  been  made 
on  the  back  of  the  note  so  carefully  as  to  show- 
design  to  conceal  the  fact  of  erasure.  Hdd,  that 
the  conveyance  was  not  made  to  pay  an  indebted- 
ness to  the  wife. 

4.  A  wife  accepted  a  voluntary  conveyance 
from  her  husband  of  all  his  property  available 
for  the  payment  of  his  debts,  when  she  knew  he 
was  loosing  heavily  from  speculations,  and 
that  he  contemplated  withdrawing  from  the  firm 
from  which  he  derived  his  income.  Shortly 
thereafter  he  sold  his  interest  in  the  firm  to  pro- 
tect it  from  his  creditors.  When  he  made  the 
deed  in  November,  he  had  large  purchases  of  cot- 
ton outstanding  on  margins,  and  he  was  closed 
out  in  the  following  March.  Held,  that  the  con- 
veyance was  void  against  subsequent  creditors, 
as  it  was  made  with  intent  to  defraud  them. 

Bill  by  Charles  Mlnzeshelmer  and  others 
against  Elmer  G.  Doollttle  and  wife.  Decree 
for  complainants. 

Mahlon  Pitney  and  James  G.  Chandler,  for 
complainants.    Frank  Bergen,  for  defendants. 

EMERY,  V.  C.  This  Is  a  blU  by  a  Judg- 
ment and  execution  creditor  to  set  aside  an 
alleged  fraudulent  conveyance  of  lands  made 
by  the  judgment  debtor  to  his  wife  through 
an  Intermediary.  The  debt  upon  which  the 
complainants'  judgment  was  founded  was  en- 
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ated  subsequent  to  the  deed,  and  the  claim 
to  set  the  deed  aside  is  based  on  charges  of 
actual  intent  to  defraud  subsequent  creditors. 
This  fraud,  as  substantially  charged  In  the 
bill,  is  based  upon  the  following  facts:  Doo- 
little,  the  Judgment  debtor,  was  at  the  date  of 
the  deed,  November  15,  1887,  a  member  of  a 
New  York  dry-goods  commission  house,  Por- 
ter Bros.  &  Co.,  the  current  term  of  which 
partnership  expired  December  31,  1887.  He 
had  been  a  member  of  the  Arm  for  18  years, 
but  in  November,  1887,  determined  to  retire. 
He  had  speculated  heavily  during  the  summer 
and  fall  of  1887,  losing  in  one  series  of  trans- 
actions over  $15,000,  and  In  November,  1887, 
his  speculative  purchases  and  sales  then  out- 
standing amounted  to  over  $350,000,  and 
were  extremely  hazardous.  His  resources 
were  moderate,  not  exceeding  $20,000,  and  the 
nature  and  extent  of  his  speculations  were 
such  that  a  moderate  adverse  fluctuation  in 
the  market  would  imperil  all  his  resources. 
With  a  view  6t  recouping  his  previous  losses, 
he  determined  to  continue  the  pending  specu- 
lations, and  to  further  extend  them,  and  made 
the  conveyances  in  question  with  the  intention 
of  placing  the  tract  of  land  conveyed  beyond 
the  reach  of  any  of  the  creditors  to  whom  he 
was  then  indebted,  or  to  whom  he  would  be- 
come Indebted  in  the  course  of  his  contemplat- 
ed speculations.  Elmer  G.  Doolittle,  the  de- 
fendant debtor,  conveyed  the  premises  in 
question  to  bis  wife  by  a  deed  dated  Novem- 
ber 15,  1887,  made  to  his  brother,  Dana  E. 
Doolittle,  who  Immediately  conveyed  them  to 
the  defendant  Ellen  J.  Doolittle,  the  wife  of 
the  debtor.  The  consideration  named  in  each 
of  the  deeds  Is  one  dollar,  and  It  Is  charged 
that  they  were  without  any  consideration 
whatever.  The  deeds  were  actually  acknowl- 
edged on  November  21,  1887.  and  recorded 
on  the  following  day.  It  is  rurther  charged 
that  after  the  execution  and  recording  of  the 
deeds  Doolittle  enlarged  his  speculations,  so 
that  during  the  winter  of  1887  and  1888  he 
about  doubled  the  extent  of  his  transactions, 
and  in  the  month  of  March,  1888,  when  he 
failed,  was  carrying  upon  margins  not  less 
than  15,000  bales  of  cotton,  costing  in  the 
aggregate  $750,000,  while  his  resources,  ex- 
cluding the  land  In  question,  did  not  amount 
to  $10,000;  and  that  finally,  in  March,  1888, 
his  entire  transactions  were  closed  out  at  a 
loss  to  him  of  over  $30,000,  which  is  still  un- 
paid, the  complainant's  own  claim  for  such 
losses  being  about  $3,300.  The  defense  made 
by  the  joint  answer  of  the  Judgment  debtor 
and  his  wife  to  this  attack  upon  the  convey- 
ances is  that  the  deeds  were  made  upon  a  full 
consideration  paid  to  the  debtor  by  his  wife, 
and  that  at  the  time  of  the  conveyances  the 
husband  was  neither  Indebted  nor  insolvent, 
but  was  in  affluent  circumstances.  The  an- 
swer denies  specifically  (following  its  lan- 
guage) the  allegations  of  the  bill  as  to  the 
speculative  dealings  of  Doolittle  in  the  sum- 
mer of  1887,  and  at  the  time  of  the  deed  or 
afterwards,  and  especially  that  at  the  time  of 


the  making  of  the  deed  Doolittle  was  carrying 
purchases  of  cotton  on  margin  to  the  extent 
alleged  in  the  bill.  As  to  the  consideration 
of  the  conveyances,  the  answer  alleges  that 
they  were  made  In  good  faith,  and  in  payment 
of  a  loan  of  $5,000,  secured  oy  a  promissory 
note,  made  in  the  year  1878,  by  the  husband 
to  his  wife,  upon  which  interest  was  due 
from  Its  date  to  the  execution  of  the  con- 
veyance. As  to  the  value  of  this  land  con- 
veyed to  the  wife,  the  bill  alleges  that  it  was 
conveyed  to  Doolittle  in  1879  for  $13,494,  and 
that  in  November,  1887,  it  was  worth  more 
than  $12,000,  being  subject  to  a  mortgage  of 
$4,000.  The  answer,  on  the  other  hand,  al- 
leges that  $8,000  was  the  price  originally  paid 
In  1875,  Instead  of  $13,494,  and  that  $8,000 
was  its  full  value  unincumbered.  The  only 
evidence  relating  to  the  value  of  the  land  m 
1887  is  that  of  a  single  witness  produced  by 
defendants,  a  real-estate  dealer  in  Montclalr, 
where  the  property  is  situate,  who  values  it 
at  $25  to  $30  per  front  foot,  making  the  total 
valuation  of  the  408  feet  from  $10,200  to  $12,- 
240  in  November,  1887.  If  the  note  of  $5,000, 
with  interest  from  January  1,  1878,  to  No- 
vember, 1887,  was  in  fact  due,  or  can  be 
treated  as  then  due,  to  the  wife  from  her 
husband,  and  the  deed  was  made  in  payment 
therefor,  the  land  was  not  worth  more  than 
the  debt;  and  there  can  be  no  ground,  in  my 
judgment,  for  treating  the  payment  as  a 
fraud  on  creditors.  The  principal  disputed 
question  of  fact  in  the  case,  therefore,  is 
whether  this  debt  really  existed  at  the  time 
of  the  conveyance,  and  whether  the  payment 
of  the  debt  was  the  object  of  the  conveyance. 

At  the  argument  a  preliminary  question  or  de- 
fense was  raised  by  defendants'  counsel  chal- 
lenging the  right  of  the  complainants  to  any  re- 
lief in  a  court  of  equity  upon  the  ground  that 
the  debt,  which  was  the  foundation  of  the 
judgment,  arose  upon  an  Illegal  gambling 
transaction.  Whether  this  question  can  be 
now  considered  depends  to  some  extent  upon 
its  being  a  question  at  issue,  and  upon  this 
point  the  status  of  the  record  in  the  case  is 
as  follows: 

The  judgment  against  the  husband,  on 
which  this  bill  is  founded,  was  obtained  in 
the  supreme  court  of  this  state  on  August  20, 
1888,  and  this  judgment  was  based  on  a 
judgment  obtained  in  the  supreme  court  of 
the  city  and  county  of  New  York  on  June  15, 
1888,  this  latter  Judgment  being  founded  on 
a  note  for  $3,295.21,  given  by  Elmer  G.  Doo- 
little to  the  complainants,  dated  March  27, 
1888.  As  to  the  consideration  of  this  note, 
the  bill  states  "that  on  or  about  March  27, 
1888,  and  for  a  considerable  time  prior 
thereto,  Elmer  G.  Doolittle  •  •  •  was  in- 
debted to  complainants  in  large  'sums  of 
money,  which  amounted  on  that  day  to  that 
sum,  and  in  consideration  thereof  the  note 
was  given."  As  to  these  allegations,  the 
Joint  answer  of  both  defendants,  expressly 
admits  "that  on  or  about  March  27,  1888. 
the  defendant  Elmer  G.  Doolittle  became  in- 
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debted  to  the  complainants  In  the  sum  of 
53,295.21,  and  gave  his  promissory  note 
therefor."  The  answer  then  further  admits 
the  suit  In  New  York  on  the  note,  and  the 
recovery  of  Judgment  thereon,  and  the  recov- 
ery of  Judgment  In  this  state.  These  admis- 
sions of  the  answer  manifestly  prevent  any 
adjudication  now  upon  the  original  legality 
or  Illegality  of  this  debt,  as  an  adjudication 
upon  an  issue  raised  on  the  record,  upon 
which  the  parties  were  entitled  and  obliged 
to  produce  proofs  before  adjudication.  Nor, 
under  the  decisions  of  this  court,  Is  It  clear 
that  the  wife  could  in  this  suit  have  attacked 
by  her  answer  the  validity  of  the  Judgment 
against  the  husband,  on  the  ground  now  al- 
leged. Vice  Chancellor  Pitney,  in  McCan- 
less  v.  Smith  (1893)  SI  N.  J.  Eq.  505,  25  Atl. 
211,  after  a  full  examination  of  the  cases, 
reached  the  conclusion  that  a  third  party 
alleged  to  hold  lands  of  a  Judgment  debtor, 
In  fraud  of  the  Judgment  creditor,  could  not, 
In  the  suit  to  reach  the  property,  founded  on 
the  Judgment,  question  the  Judgment  on  ac- 
count of  an  Illegal  consideration  upon  which 
It  was  alleged  to  be  founded.  The  cases  re- 
ferred to  by  defendants'  counsel,  In  which 
relief  was  denied  on  the  ground  of  the  Il- 
legality of  the  consideration,  appear  on  ex- 
amination to  be  cases  where  the  question  of 
Illegality  was  directly  raised  and  at  issue  up- 
on the  record,  and  an  adjudication  In  favor  of 
or  against  the  complainant's  claim  necessarily 
passed  upon  the  question  of  legality  of  the 
original  transaction,  or  bar  of  relief.  Such 
cases  are  Flagg  y.  Baldwin,  38  N.  J.  Eq.  219 
(between  mortgagor  and  mortgagee);  Wat- 
son v.  Murray,  23  N.  J.  Bq.  257;  Wooden  v. 
Shotwell,  24  N.  J.  Law,  789.  Another  line  of 
cases  was  cited  by  counsel  in  support  of  the 
contention  that  the  question  of  Illegality  will 
be  considered  by  a  court  of  equity,  although 
not  in  Issue  on  the  record;  but  these  cases 
are  either  Instances  where  equitable  relief 
was  asked  in  aid  of  a  strict  legal  right  ob- 
tained by  complainant,  which  legal  right 
was  on  the  face  of  It  so  unconscionable  and 
inequitable,  that  a  court  of  equity  declined  to 
aid  him  (Randolph's  Ex'r  v.  Quldnick  Co., 
135  U.  S.  457,  10  Sup.  Ct  655:  Ballroad  Co. 
v.  Cromwell.  91  U.  S.  643;  Rich  v.  Sydenham, 
1  Ch.  Cas.  202),  or  they  are  cases  where  the 
complainant  has  been  himself  guilty  of  In- 
equitable conduct,  relating  directly  to  or  con- 
nected with  the  equitable  relief  asked,  and 
this  inequitable  conduct  debarred  him  from 
obtaining  equitable  relief  (De  Grauw  v. 
Median,  48  N.  J.  Eq.  219;  Johns  v.  Norrls, 
22  N.  J.  Bq.  102).  In  the  present  case  com- 
plainants have  recovered  a  Judgment  against 
the  debtor,  which  is  final  and  conclusive 
against  him,  and  they  now  appeal  to  the  or- 
dinary equitable  Jurisdiction  to  reach  prop- 
erty in  a  third  party's  hands,  alleged  to 
have  been  conveyed  fraudulently  to  such 
third  party,  and  to  be  applicable  to  the  dis- 
charge of  the  Judgment.  Such  third  party 
charged  with  fraud  on  this  application  to  a 


court  of  equity  admits  the  debt  by  answer 
on  the  record.  The  legality  of  the  original 
debt  was  not  an  issue  on  the  record;  nei- 
ther are  there  now  proofs  hefore  the  court 
upon  which  it  could  safely  or  properly  find 
that  the  original  transactions  were  in  fact 
Illegal  In  the  state  of  New  York,  where  they 
took  place.  Under  such  conditions,  there  is 
nothing  Inequitable  or  unconscionable  In 
the  complainants  applying  for  equitable  re- 
lief on  aid  of  the  Judgment,  as  any  Judg- 
ment creditor  might  do.  This  preliminary 
objection  is  therefore  overruled,  and  the  case 
Is  to  be  considered  on  Its  merits. 

As  to  the  consideration  and  objects  of  the 
deeds  In  question,  the  main  facts  as  sworn  to 
positively  and  unequivocally  by  both  Mr.  and 
Mrs.  Doollttle  are  that  on  January  1,  1878, 
Mr.  Doollttle  was  Indebted  to  his  wife  In  the 
sum  of  f5,000  for  the  par  value  of  $5,000  on 
government  bonds  belonging  to  her,  and 
which  she  then  gave  to  him,  receiving  In  con- 
sideration therefor  a  note  of  her  husband 
for  |5,000,  dated  January  1,  1878,  payable  on 
demand,  with  Interest  They  both  further 
swear  that  no  Interest  was  ever  paid  on  this 
note,  and  that  on  November  15, 1887,  the  con- 
veyances were  made  In  payment  for  the 
amount  due  for  principal  and  Interest  on  the 
note.  (This  amount  would  be  about  $8,000.> 
At  this  time  of  payment  the  note  was  pro- 
duced by  Mrs.  Doollttle,  as  they  both  swear, 
and  the  Interest  due  on  it  was  calculated  sep- 
arately by  each,  and  the  note  was  handed 
to  her  husband,  who  tore  off  his  signature, 
and  returned  the  note  to  his  wife.  The  note- 
was  produced  at  the  hearing  by  the  wife, 
who  swears  that  it  had  been  continually  In 
her  possession  from  the  time  of  its  execution. 
Notwithstanding  this  positive  evidence  of 
both  Mr.  and  Mrs.  Doollttle  as  to  the  original 
consideration  of  the  note,  and  its  subsequent 
payment  by  the  conveyances  In  question,  the 
complainants*  counsel  contend  that  upon  the 
whole  evidence  of  the  case  they  are  entitled 
to  claim— First,  that  the  alleged  indebtedness 
for  the  government  bonds  in  January,  1878, 
never  existed;  and,  secondly,  that,  If  It  did 
exist  originally,  it  had  no  existence  at  the 
time  of  the  conveyance,  but  bad  been  pre- 
viously satisfied,  and  was  revived  at  that 
time  for  the  purpose  of  making  a  fictitious 
consideration  for  a  deed,  which  was  really  In- 
tended to  defraud  creditors.  The  evidence- 
claimed  to  bear  upon  these  points  Is  volu- 
minous, but  the  principal  facts  to  which  It 
is  directed  may  be  stated  somewhat  briefly. 
Complainants'  main  contention  hi  relation  to 
the  first  point— the  existence  of  the  indebted- 
ness—Is that  Mrs.  Doolittle  did  not  have  this' 
$5,000  in  bonds  or  money  to  advance,  in  1878, 
to  her  husband.  Whether  Mrs.  Doollttle  did 
have  such  a  considerable  sum  in  band  at  that 
time  Involves  a  consideration  of  evidence  re- 
lating to  her  property  and  financial  transac- 
tions with  her  husband  from  the  time  of  their 
marriage,  lu  January,  1866,  for  both  Mr.  and 
Mrs.  Doollttle  now  swear  that  there  was  a. 
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previous  similar  loon  of  $5,000  by  her  to  him 
on  January  1,  1878,  which  previous  loan  was 
still  wholly  unpaid,  both  as  to  principal  and 
interest,  at  the  time  of  the  loan  in  1878;  and, 
Inasmuch  as  they  both  also  now  state  that  be- 
tween 1866  and  1878  Mrs.  Doolittle  paid,  in 
addition,  from  her  own  money,  a  consider- 
able sum  towards'  the  furnishing  of  their 
house,  the  question  Is  fairly  raised  whether 
Mra  Doolittle  has  satisfactorily  shown  that 
she  possessed  this  fortune  of  at  least  $11,000 
In  January,  1878.  Her  own  account  is  that 
at  their  marriage,  oh  January  1,  1866,  her 
husband  gave  her  $3,000  in  bonds,  and  her 
uncles  gave  her  $5,000  in  bonds;  that  her 
father  owed  her  $1,000,  which  was  paid  from 
his  estate;  and  that  she  received,  in  addition, 
from  her  father's  estate  during  the  years 
1866  and  1867,  sums  amounting  to  about  $2,- 
000.  Her  final  statement,  after  full  oppor- 
tunity for  reflection,  is  that  her  entire  fortune 
at  or  shortly  after  her  marriage  was  about 
$11,500,  of  which  $10,000  was  in  bonds,  and 
the  balance  was  in  money.  This  statement 
as  to  her  original  fortune  is  corroborated  on 
this  hearing  by  her  husband,  who  also  says 
that  he  gave  his  wife  $3,000  In  bonds  at  the 
time  of  their  marriage;  that  he  knew  exactly 
what  the  size  of  his  wife's  fortune  was,  and 
that  it  was  about  $11,000  (one  or  two  hundred 
dollars  less),  and  that  it  was  principally  In- 
vested in  government  bonds.  He  also  now 
says  that  he  saw  these  bonds  from  time  to 
time,  and  that  within  18  months  or  2  years 
after  the  marriage  he  knew  that  her  fortune 
was  about  $11,000.  The  credibility  of  the 
husband's  testimony  as  to  the  amount  of  the 
wife's  fortune,  and  whether  it  was  sufficient 
to  make  the  second  loan  of  $5,000,  which  it 
the  vital  point  of  the  present  Inquiry,  Is  im- 
paired, however,  by  his  previous  statements 
on  this  point,  given  under  oath  on  supplemen- 
tal proceedings  taken  In  New  York,  upon  the 
Judgment  there  obtained.  On  this  examina- 
tion, taken  in  September,  1892,  he  stated  that 
his  wife's  money  went  into  a  house  which 
they  built  in  Montclair,  N.  J.,  about  1872;  and 
to  *he  question  where  his  wife  got  her  money 
he  states  that  she  got  $2,000  from  her  fa- 
ther's estate,  and  $3,000  from  her  uncles,— 
one  giving  $2,000  and  another  $1,000.  In  this 
examination  no  mention  was  made  of  $3,000 
bonds  as  given  by  him,  and  the  gift  of  the 
uncles  was  $3,000,  and  not  $5,000.  At  a  sub- 
sequent examination.  In  December,  1892,  in 
reference  to  this  point  of  the  wife's  fortune 
at  the  time  of  the  marriage,  his  statement  is: 
"I  bought  $3,000  in  bonds,  which  made  her 
$8,000,  when  I  was  mairled.  I  gave  her  $3,- 
000  in  bonds  when  we  were  married."  His 
first  statement  in  the  present  suit,  in  answer 
to  the  direct  question  as  to  the  property  his 
wife  had  at  the  time  of  the  marriage,  Is,  "She 
had  about  eight  or  ten  thousand  dollars  In 
coupon  bonds  on  the  day  she  was  married," 
and  that  he  saw  the  bonds,  $3,000  of  which 
came  from  him,  and  the  others  he  understood 
sne  got  from  her  uncles.    This  evidence  of  the 


husband,  as  It  seems  to  me,  cannot  be  fairly 
considered  as  corroborating  the  wife's  state- 
ment as  to  the  ownership,  of  more  than  $8,000 
In  bonds,— $3,000  as  gifts  of  her  uncles,  $3,000 
from  himself,  and  $2,000  from  her  father's 
estate.  If,  as  he  now  says,  he  saw  the  bonds, 
and  knew  exactly  what  the  size  of  his  wife's. 
fortune  was,  It  is  Impossible  to  reconcile  his 
present  statement  that  there  were  $10,000  in. 
bonds,  with  his  equally  precise  statement  un- 
der oath.  In  December,  1892,  that  there  were 
$8,000;  and,  so  far  as  the  husband's  corrobo- 
ration on  this  special  point  is  concerned,  it  Is 
not  satisfactory.  As  to  the  corroboration  of 
the  wife  from  other  sources,  the  uncles  who 
are  said  to  have  given  the  money  all  died  as 
long  ago  as  1881.  And,  inasmuch  as  there  is 
nothing  In  the  account  which  has  been  given 
of  these  gifts  from  the  uncles  to  indicate  that 
any  person  other  than  the  uncles  themselves 
and  Mr.  and  Mrs.  Doolittle  had  knowledge  of 
the  transaction,  Mrs.  Doolittle's  evidence,  un- 
less her  credibility  is  shaken,  must  and  may 
be  fairly  relied  on  as  to  the  amount  of  these 
gifts.  One  circumstance  which  bears  some- 
what against  her  evidence  is  that  at  this  time 
she  kept  a  diary,  and  that,  although  this 
diary  of  1866  and  that  of  1867  contain  memo- 
randa of  the  receipt  at  different  times  of  the 
money  from  her  father's  estate  (amounting  to 
about  $2,000),  it  contains  no  memoranda  of 
the  gifts,  either  of  her  husband  or  uncles.. 
This  omission,  however,  is  not,  in  my  judg- 
ment, sufficient  to  discredit  her  statement, 
for,  if  relied  on  as  sufficient  for  that  pur- 
pose, the  Inference  would  be  that  no  sum 
whatever  beyond  the  $2,000  was  received 
from  these  or  any  other  sources.  Such  con- 
clusion appears  to  me  to  be  inconsistent  with 
other  proofs  to  the  cause  relating  to  the  ex- 
penditures of  money  about  the  time  of  build- 
ing and  furnishing  the  house  In  Montclair 
from  1871  to  1873,  when  the  husband's  means 
were  evidently  supplemented,  to  the  extent 
of  some  thousands  of  dollars,  by  money  not  de- 
rived from  his  own  sources.  The  husband, 
at  the  time  of  his  marriage,  was  In  the  em- 
ploy of  the  firm  Porter  Bros.  &  Co.,  dry-goods 
commission  house,  upon  a  salary,  and  had, 
as  he  says,  at  the  time  of  the  marriage,  sev- 
eral thousand  dollars.  In  January,  1868,  he 
became  a  partner  with  a  share  of  2%  per 
cent  of  the  profits,  besides  $1,000  allowed  for 
expenses.  In  1869  he  bought  property  in 
Montclair,  upon  which  In  1872,  he  built  a 
homestead,  and  In  1873  or  1874  a  stable  was 
erected;  the  entire  cost  of  the  property  and 
Improvements  being  about  $14,900,— part  of 
the  funds  being  supplied  by  a  mortgage  of  $8,- 
000  placed  on  the  property.  The  furnishing 
of  the  house  cost,  according  to  the  wife's 
statement,  $2,000  or  $3,000,  thus  making  In 
all  an  expenditure  between  1869  and  1874,  of 
about  $9,000  or  $10,000  beyond  the  amount 
received  on  the  loan.  Doolittle,  during  the 
whole  of  this  Interval,  and,  indeed,  up  to 
January,  1887,  kept  no  bank  account,  and 
his  payments,  so  far  as  payments  were  made 
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by  check,  were  made  through  the  firm's 
checks,  which  were  charged  to  his  account. 
The  $8,000  received  on  the  mortgage  loan 
went  through  these  accounts,  being  credited 
to  him  In  February,  1872,  and  a  large  num- 
ber of  the  payments  for  the  building  of  the 
house  and  stable  were  paid  by  the  firm's 
checks.  Now,  Doolittle  says  that  from  1871 
to  1874,  with  his  expenses  for  building,  etc., 
and  living  expenses,  that  he  was  running  be- 
hind with  the  firm.  On  January  1, 1873,  ac- 
cording to  the  account  of  both  himself  and  his 
wife,  he  got  from  her  the  first  loan  of  $5,000, 
for  which  he  gave  her  his  note,  payable  on 
demand,  with  interest,  receiving  from  her 
government  bonds,  $5,000  par  value,  which 
he  sold,  giving  to  her  in  cash  the  premium  ob- 
tained on  the  sale.  This  sum  of  $5,000  does 
not,  nor  does  any  part  of  it,  appear  to  have 
passed  Immediately  through  the  firm  ac- 
counts, and  Doolittle  now  says  that  he  does 
not  know  whether  It  did  or  not,  and  that  It 
was  used  by  him  for  living  expenses  and  for 
the  building.  I  find,  however,  on  examin- 
ing the  accounts,  that  on  January  31,  1873, 
Mr.  Doolittle  did  receive  a  cash  credit  on  the 
accounts  for  $2,487.81,  being  the  only  large 
credit  of  cash  except  the  $8,000  of  February 
9, 1872,  which  appears  on  the  accounts.  There 
is  no  evidence  as  to  the  source  of  this  credit 
other  than  the  credit  itself,  but,  taking  the 
accounts  as  they  stood,  It  Is  corroboration  to 
some  extent  of  Doollttle's  receipt  of  money  to 
that  considerable  extent  from  outside  sour- 
ces. The  state  of  his  accounts  from  1871  to 
1874,  inclusive,  also  shows  that  during  this 
time  he  was  expending  yearly  about  $2,500 
in  excess  of  the  money  he  was  earning  with 
the  firm,  and  that  the  balance  to  his  credit 
on  January  1,  1871,  of  over  $4,500,  had  been 
changed  to  a  balance  against  him  of  over 
$2,400  at  the  end  of  1874.  His  average  In- 
come .from  his  business  during  this  period 
was  nearly  $6,300,  his  expenditures  (which 
included  building  expenses  to  some  extent) 
nearly  $8,800.  He  kept  several  horses,  and, 
taking  Into  consideration  that  he  built  the 
house  and  stable  and  furnished  the  house  at 
a  cost  of  about  $9,000  or  $10,000,  besides  pay- 
ing his  living  expenses  and  interest,  and  drew 
from  the  firm  only  $6,000  over  his  Income  for 
these  years,  I  think  It  may  be  considered  as 
satisfactorily  made  out  that  during  this  time 
the  husband  did  receive  from  some  source 
other  than  his  business  a  considerable  sum  of 
money,  and  that  this  condition  of  things  cor- 
roborates the  evidence  of  both  husband  and 
wife  as  to  a  fortune  beyond  the  $2,000,  and 
that  she  did  make  this  loan  of  $5,000  to  him 
In  January,  1873,  or  during  the  time  when 
the  house  was  being  built  and  furnished.  A 
question  not  so  satisfactorily  answered  by 
the  evidence  is  whether  she  made  another 
loan  of  $5,000  in  January,  1878,  and  had  the 
money  for  this  purpose.  The  wife  swears 
that  she  did,  and  that  another  lot  of  govern- 
ment bonds,  $5,000  par  value,  was  given  to 
the  husband  for  a  like  note  of  the  husband 


for  $5,000,  payable  on  demand,  which  bonds 
the  husband  also  sold,  giving  the  wife  the  pre- 
mium. The  husband's  account  of  this  trans- 
action is  similar.  In  reference  to  the  posses- 
sion of  this  large  amount  at  that  time,  Doolit- 
tle has  no  corroboration  by  the  books  of  the 
firm  during  that  year,  which  show  no  credits 
to  his  account  other  than  the  usual  credits  for 
profits,  salary,  and  Interest  on  balances.  Nor 
during  that  year  or  the  previous  year  were 
his  drafts  upon  the  firm  account  equal  to  the 
amount  of  his  usual  credits,  so  that  at  the 
beginning  of  1878  his  credit  balance  had  in- 
creased to  over  $5,000.  There  was  no  ap- 
parent necessity,  therefore,  for  the  use  by 
him  of  this  large  sum  of  money,  and  his  ac- 
count of  its  disposition  Is  indefinite  and  unsat- 
isfactory. To  the  inquiry  as  to  what  he  did 
with  it,  he  says:  "I  used  It  in  my  own  busi- 
ness. I  don't  know  exactly.  I  had  outside 
business.  I  was  speculating,  and  I  dealt  in 
horses.  1  always  had  money  In  use  outside. 
Sometimes  the  money  I  had  in  use  outside 
might  have  been  kept  in  the  safe  of  the  firm, 
where  I  kept  loose  money  I  got  from  outside 
parties  while  I  was  a  partner,— Just  any  ac- 
count I  happened  to  have,  up  to  $5,000,  some- 
times. I  think  I  have  had  as  much  as  $5,- 
000  there  at  a  time."  Afterwards,  on  the 
question  being  repeated  as  to  what  he  did 
with  this  money  received  from  the  sale  of  the 
bonds  in  1878,  he  says,  "I  lived  on  it,"  and  he 
again  repeats  this,  Baying  that  be  paid  house- 
hold expenses  and  anything  that  came  along; 
It  Is  difficult  to  believe  this  latter  statement  as 
to  the  disposition  of  the  money,  for  from 
1877  on  to  1887  his  income  from  the  firm  ma- 
terially increased,  and,  while  his  drafts  on  It 
also  Increased,  they  did  not,  until  the  year 
1882,  equal  the  amount  of  bis- profits,  and 
his  credit  balance  on  the  books  was,  from 
1877  to  1882,  Increased  to  $25,000.  If  the 
question  as  to  the  receipt  of  the  $5,000  from 
his  wife  depended  on  the  husband's  ability 
or  willingness  to  give  now  a  satisfactory  ac- 
count of  his  disposition  of  the  money,  the 
loan  could  not,  I  think,  be  considered  to  have 
been  satisfactorily  shown.  But  the  main  evi- 
dence upon  which  the  making  of  the  loan  de- 
pends is  the  evidence  of  the  wife  with  such 
corroborative  force  as  may  be  given  to  the 
evidence  of  the  husband.  That  the  husband 
now  cannot  or  will  not  give  a  satisfactory  ac- 
count of  what  he  did  with  it,  may  affect  the 
corroborative  force  of  his  evidence  as  to  the 
loan;  but  is  not  of  Itself  sufficient  to  dis- 
credit her  account,  about  which  there  is  noth- 
ing which  Is,  on  the  face  of  it,  incredible  or 
improbable.  The  production  of  the  original 
notes  given  for  the  two  loans  Is  further  re- 
lied on  as  corroborative  evidence  of  the  state- 
ments made  by  Mr.  and  Mrs.  Doolittle,  and, 
where  no  fair  suspicion  Is  shown  In -relation 
to  such  securities,  they  are  ordinarily,  as  col- 
lateral contemporaneous  documents,  entitled 
to  weight  as  Indicating  a  bona  fide  transac- 
tion. In  tills  case  the  wife  and  husband  both 
say  that  the  notes  were  given  to  the  wife. 
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and  she  says  that  they  both  remained  In  her 
sole  custody  until  December,  1881,  when  the 
note  of  1873  was  given  by  her  to  her  husband, 
who  tore  off  the  signature,  and  returned  it  to 
her,  when  he  made  to  her  a  deed  for  the 
homestead.  The  same  thing  occurred  in  No- 
vember, 1887,  with  reference  to  the  note  of 
1878,  on  making  the  deed  now  in  question; 
and  the  latter  note  waa  also  returned  to  the 
wife,  with  the  signature  torn  off,  and  she  says 
they  have  both  remained  In  her  custody  un- 
til produced  at  the  trial.  Upon  the  back  of 
each  note,  when  now  produced,  is  a  calcula- 
tion of  the  interest  due  on  each,  made  In  lead 
pencil,  and  by  Mr.  Doollttle.  His  statement 
and  that  of  his  wife  is  that  these  calculations 
of  interest  were  made,  at  the  time  of  the  pro- 
duction of  the  notes.  This  evidence  of  both 
parties  concerned  as  to  the  original  making, 
mntilatlon,  and  Indorsement  of  the  notes,  and 
their  continuous  custody,  manifestly  excludes 
any  theory  of  the  manufacture  of  the  note  for 
the  purpose  of  evidence,  subsequent  to  the  al- 
leged loans,  except  upon  the  theory  of  delib- 
erate perjury  upon  the  part  of  both  Mr.  and 
Mrs.  Doollttle.  The  complainant,  however, 
insists  that  both  the  notes  are  Instruments  of 
later  manufacture  than  1862,  and  that  nei- 
ther of  them  was  made  at  their  apparent  date. 
The  first  ground  relied  on  is  that  there  is  In 
evidence  a  continuous  series  of  papers  show- 
ing the  signatures  of  Elmer  G.  Doollttle  from 
1871  to  1887,  and  his  method  of  making  the 
capital  letter  of  his  name  "Elmer,"  which 
was  also  the  capital  letter  of  his  wife's  name 
"Ellen."  These  papers  comprise  mainly  the 
checks  indorsed  or  signed  by  Doollttle  during 
these  years,  amounting  in  number  to  over  160, 
together  with  the  notes  and  deeds  in  ques- 
tion, and  a  few  other  papers  showing  his  sig- 
nature. It  Is  claimed  that  from  the  earliest 
signature  produced  down  to  about  1887  Doo- 
llttle Invariably  wrote  the  letter  "B"  of  his 
name  by  commencing  it  at  the  right-hand  side 
of  the  upper  curve,  and  that  it  was  not  until 
long  after  these  notes  of  1873  and  1878  pur- 
port to  have  been  made  that  be  made  this 
letter  by  commencing  with  a  loop  from  the 
left-hand  aide  of  the  upper  curve,  but  that, 
when  he  once  commenced  making  his  signa- 
ture in  this  fashion,  he  Invariably  continued 
It,  and  that  this  was  his  method  of  writing 
the  letter  in  1887.  Both  of  the  notes  in  ques- 
tion were  written  by  Doollttle.  Each  of  them 
contains  the  name  of  his  wife.  Mien  J.  Doollt- 
tle, written  out  at  length  by  him;  and  on 
each  of  the  notes  the  upper  portion  of  the  let- 
ter "E,"  commencing  his  signature,  still  re- 
mains. In  each  of  these  four  cases  the  cap- 
ital letter  Is  made  with  a  loop  commencing 
on  the  left-hand  side  of  the  upper  curve.  Up- 
on the  examination  of  all  the  signatures 
which  have  been  produced,  I  find  that  on  16 
checks  Indorsed  by  him,  running  from  Janu- 
ary 9,  1871,  to  January  1,  1873,  all  of  them 
are  written  In  the  manner  first  described,  and 
.on  none  of  them  is  the  letter  "B"  commenced 
with  a  loop.     On  the  next  40  checks,  running 


from  January  9,  1873,  to  March  11,  1878,  also 
indorsed  by  Doollttle,  the  letter  "E"  is  not 
once  written  with  a  loop,  and  in  several  in- 
stances where  these  checks  are  specially  in- 
dorsed   by    Doollttle    payable    to  "Edward 
Sweet,"  the  holder  of  the  mortgage,  the  word 
"Edward"  is  also  written  always  without  the 
loop.     So  far  as  shown  by  his  indorsements 
on  his  checks,  the  loop  in  any  form  first  ap- 
pears clearly  on  a  check  of  March  11,  1879 
(one  of  July  23,  1878,  Is  doubtful),  and  from 
this  date  down  to  March  7,  1888,  64  checks  of 
Porter  Bros.  &  Co.,  indorsed  by  Doollttle,  are 
produced,  every  one  of  which  shows  the  loop, 
except  possibly  a  check  of  June  26,  1877.    An- 
other series  of  checks,  42  in  number,  given 
by  Doollttle  from  January,  1887,  to  March. 
1888,  upon  his  own  account  in  the  Trades- 
men's Bank,  Is  also  produced,  all  of  these 
having  the  loops  except  4.     On  3  of  these  4 
the  commencement  of  the  loop  seems  to  have 
been  scratched,— October  27,  1887,  note  Janu- 
ary 12,  1888,  March  8,  1888,— but  this  is  not 
certain,  and  no  evidence  was  given  on  this 
point.     The  remaining  check— April  5, 1887— 
commences  the  capital  letter  on  the  right 
hand  of  the  curve,  and  without  loop,  as  was 
the  custom  before  1878.     In  the  deeds  both 
of  1881  and  18S7  the  signature  is  written  with 
the  loop.     So  far  as  the  form  of  the  signa- 
tures throws  any  light  on  the  date  of  writing 
the  notes  in  question,  I  think  that,  leaving  out 
the  note  of  January,  1873,  it  may  be  taken  as 
the  result  of  a  comparison  of  the  signatures 
in  evidence  (which  is  the  only  evidence  relied 
on)     that    before   1878   Doollttle    invariably 
wrote  his  signature  without  a  loop  on  the 
capital  letter  "E,"  and  commencing  it  on  the 
right-hand  aide  of  the  upper  curve,  and  that 
after  1878  he  wrote  the  same  letter  with  the 
loop,  with  scarcely  an  exception,  commencing 
on  the  left-hand  side  of  the  curve.     Each  of 
the  notes  in  question  is  written  with  a  decided 
flat  loop,  and  of  the  flat  or  extended  form,  us- 
ually, although  not  invariably,  appearing  aft- 
er 1882;  so  that  the  question  is,  what  weight 
is  to  be  given  to  this  circumstance  in  relation 
to  either  of  the  notes  ar  evidence,  and  either 
alone  or  in  connection  with  other  circumstan- 
ces, which  are  strenuously  Insisted  on  as  de- 
stroying their  character  as  evidence  of  loans 
made  at  the  time  they  respectively  bear  date? 
These  further    circumstances    are   that   the 
notes  themselves,  as  appears  from  the  faces  of 
them,  were  written  at  the  same  time,  with 
the  same  ink,  and  are  in  all  respects  similar. 
The  calculations  of  interest  made  upon  their 
backs  have  also,  as  is  claimed,  the  same  uni- 
formity of  appearance,  which  could  only  re- 
sult from  their  being  written  at  the  same 
time,  by  the  same  person;  and  this  is  further 
confirmed  by  the  fact,  which  undoubtedly  ex- 
ists, that  a  similar  mistake  to  the  calculation 
of  interest  is  made  upon  each  note.     On  each 
the  calculation  Is  one  year  short,— a  mistake 
claimed  to  be  incredible  except  on  the  theory 
that  the  calculations  were  made  not  at  an 
interval  of  seven  years,  but  at  the  same  time. 
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The  genuineness  of  the  note  of  1S78  as  evi- 
dence Is  further  attacked  upon  the  ground 
that  this  note  has  been  clearly  mutilated  at 
some  time,  in  that  an  Indorsement  of  some 
kind,  which  has  evidently  been  upon  the 
back  of  this  note,  has  been  erased  by  scratch- 
ing; and,  further,  that  this  erasure  has  been 
made  skillfully  and  carefully  with  the  object 
of  concealing  the  fact  that  there  had  been  any 
erasure.  The  erasure  is  not,  in  fact,  appar- 
ent, except  on  careful  Inspection;  but  on  such 
Inspection,  and  a  careful  examination,  there 
is  no  question  but  that  an  erasure  has  been 
made  of  some  indorsement  upon  this  note, 
and,  further,  that  the  erasure  has  been,  In 
fact,  made  In  such  manner  as  to  conceal  the 
fact  of  erasure  except  upon  critical  inspec- 
tion. In  reference  to  this  erasure,  Mrs.  Doo- 
llttle  swears  that  she  never  made  it;  that 
the  note  was  never  out  of  her  hand;  and 
that,  if  there  Is  any  erasure,  she  cannot  ac- 
count for  it  Mr.  Doollttle's  testimony  is  not 
so  positive.  He  says  that  he  always  kept  an 
eraser  on  his  desk  at  the  store,  and  would 
not  swear  whether  he  ever  used  it  on  the  back 
of  this  note  or  not,  and  he  repeats  this  answer 
after  looking  again  at  the  note.  He  then 
says  that  he  does  not  deny  that  he  did  make 
an  erasure  of  something  from  the  back  of  the 
note;  that  he  might  have  started  to  figure  in- 
terest on  the  note,  or  something  of  that  kind, 
and  then  rubbed  it  out,  and  that  he  might 
have  started  to  make  entries  on  the  note. 
Then,  being  further  questioned,  he  says  that 
he  does  not  recall  that  he  did  make  the  era- 
sure; that  he  does  not  admit  that  he  did,  or 
that  he  ever  wrote  anything  on  the  note; 
that  he  did  not  have  It.  in  his  band  from  the 
time  he  made  it  until  he  figured  the  Interest 
on  It;  and  his  final  statement  is  that  he  can- 
not account  for  the  erasure  being  put  there, 
and  that  it  was  probably  an  old  note  that  he 
found  in  his  desk  that  had  been  figured  on. 
This  statement  was  made  in  March,  1896,  the 
witness  having  been  previously  examined  In 
June,  1894.  Being  re-examined  by  his  own 
counsel  on  the  testimony  given  In  March,  1895, 
he  says  that  the  notes  hod  been  out  of  his 
possession  since  June,  1894,  and  had  been  in 
the  custody  of  the  complainants'  counsel,  to 
whom  they  were  delivered.  He  then  says  that 
he  was  not  examined  in  1894  In  reference  to 
the  erasures  on  the  note  of  1878,  and  that 
those  erasures  did  not  then  exist  on  that  pa- 
per in  June,  1894,  to  his  recollection.  In  view 
of  the  admitted  fact  that  Doollttle,  before  the 
production  of  the  note  in  June,  1894,  made  on 
It  the  calculation,  of  the  interest,  and  that 
this  is  written  after  an  erasure,  the  an- 
swer of  the  witness,  If  it  was  intended  to  re- 
fer to  the  time  when  this  erasure  on  the  back 
of  the  note  was  made,  as  having  been  made 
after  June,  1894,  is  altogether  reckless,  un- 
less, perhaps,  he  can  be  understood  as  In- 
tending to  say  that  at  the  examination  In 
June,  1894,  he  had  no  recollection  of  the 
erasure  on  the  back.  The  circumstances 
above  detailed,  bearing  upon  the  value  of 


the  notes  aa  evidence,  together  with  others 
which  seem  to  be  of  less  Importance,  do,  un- 
doubtedly, In  my  Judgment,  cast  suspicion 
upon  the  note  of  1878  as  evidence  corroborat- 
ing the  existence  of  a  debt  of  $5,000,  with  In- 
terest from  1878,  at  the  time  of  the  convey- 
ance in  November,  1887,  but  they  are  not 
sufficient  to  justify  me  In  finding  that  the 
note  of  1878  was  not  given  for  a  loan  then 
made,  as  both  Mrs.  Doollttle  and  her  husband 
swear.  Such  conclusion  could  only  be  reach- 
ed upon  evidence  sufficient  to  satisfy  the 
court  that  the  note  of  1878  has  been  actually 
fabricated  since,  and  with  the  knowledge  of 
both  parties,  and  tbat  the  whole  account  of 
the  original  loon  given  by  both  witnesses  is 
a  deliberate  fabrication  and  perjury.  While 
Doollttle's  credibility  has  been  greatly  shak- 
en, there  Is  nothing  in  the  evidence  or  In  her 
account  of  the  making  of  the  loan  in  1878 
which  would  justify  me  In  discarding  Mrs. 
Doollttle's  statement  In  reference  to  the  cir- 
cumstances of  that  loan,  and  upon  this 
branch  of  the  case  my  conclusion  upon  the 
whole  evidence  is  that  Mrs.  Doollttle  has  sat- 
isfactorily shown  tbat  she  did,  on  January  1, 
1878,  loan  her  husband  $6,000  upon  the  note 
in  question. 

The  next  branch  of  inquiry  arising  on  the 
facts  of  the  case  is  one  of  more  difficulty.  This 
question  Is  whether  this  debt  was  still  in  ex- 
istence in  November,  1887,  and  whether  the 
deeds  In  question  were  given  for  the  purpose 
of  satisfying  the  debt  due  on  the  note  for  prin- 
cipal and  Interest.  Both  Mr.  and  Mrs.  Doollt- 
tle, who  are  the  sole  witnesses  speaking  di- 
rectly upon  the  question,  say  that  no  Interest 
was  ever  paid  on  the  note,  and  that  the  sole 
object  of  the  deeds  was  to  pay  this  indebted- 
ness for  principal  and  interest  These  direct 
statements  are  overcome  and  destroyed,  as  com- 
plainants claim,  by  certain  undoubted  facts  ap- 
pearing in  the  case,  and  mainly  or  largely  by 
the  examination  of  these  two  witnesses.  The 
main  facts  which  appear  to  bear  upon  the  ques- 
tion of  the  status  of  this  debt  as  between  the 
parties  after  1878  are  as  follows:  The  amount 
of  Mrs.  Doollttle's  fortune  still  remaining  after 
making  the  second  loan  of  $5,000  Is  left  in 
some  doubt  by  the  testimony  of  the  two  wit- 
nesses. From  Mrs.  Doollttle's  own  testimony 
it  would  appear  that  the  interest  received  by 
her  on  the  bonds  before  they  were  given  to  her 
husband  was  spent  by  her  as  she  received  It 
This  was  the  answer  given  by  her  In  reply  to 
the  direct  question  as  to  what  she  did  with  the 
Interest  and  after  she  had  at  first  declined  to 
answer.  Her  entire  evidence  on  this  subject 
Is  as  follows:  "Q.  What  did  you  do  with  the 
money  after  you  got  it?  A.  I  suppose  I  spent 
It  as  most  women  do.  Q.  Spent  It  as  you 
went  along,  did  you?  A.  I  don't  know  as  It  Is 
anybody's  business  what  I  did  with  It  Q.  By 
the  Court:  No,  you  will  have  to  answer  the 
question.  A.  Could  I  tell  you  what  I  did  with 
the  money?  Q.  You  spent  It  as  you  went 
along,  did  you?  A.  For  anything  that  I  know, 
I  did.    Q.  That  la  the  best  of  your  recollec- 
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tlon  at  the  present,  ia  it?  A.  That  Is  the  best 
of  my  recollection."  It  Is  not  possible,  I  think, 
upon  her  evidence,  thus  given,  to  conclude  that 
any  large  or  considerable  portion  of  the  Inter- 
est was  saved  or  reinvested,  for  It  does  not 
seem  possible  that  she  could  have  forgotten  the 
fact  that  she  did  save  or  reinvest  It  to  any 
considerable  amount  The  cost  of  furnishing 
the  house  originally  was  about  $3,000,  as  she 
says,  and  she  paid  part  of  this  by  agreement 
with  her  husband,— less  than  half  of  It,— and 
this  amount,  or  a  portion  of  It,  may  have  been 
supplied  by  the  Interest  coining  due  before 
1873,  leaving  the  principal  of  (11,000  to  $11,- 
600  still  untouched  at  the  time  of  that  loan. 
After  January  1, 1878,  and  up  to  1878,  she  re- 
ceived no  interest  on  the  $5,000  loaned  to  her 
husband  In  1873,  but  she  had  received  the 
premium  on  the  bonds,  the  amount  of  which 
does  not  appear.  Her  own  statement  as  to 
her  fortune  left  after  making  the  loan  of  $5,- 
000  in  18781s  that  she  had  perhaps  more  than 
$3,000  remaining,  and  she  does  not  know  bat 
it  was  another  $1,000,  perhaps  $2,000,  but  that 
she  cannot  tell  whether  it  was  $3,000,  $4,000,  or 
$5,000.  As  to  the  receipts  or  possession  of 
money  by  Mrs.  Doolittle  from  any  other  source 
after  1878  and  up  to  the  time  of  the  deed  of 
1887,  the  evidence  of  both  Mr.  and  Mrs.  Doolit- 
tle shows  that  there  was  no  source  of  any  con- 
siderable sums,  other  than  from  Mr.  Doolittle 
himself.  Mrs.  Doollttle's  own  testimony  on. 
this  point  Is  not  sufficient  to  establish  that  she 
afterwards  received  any  considerable  sum  from 
any  source  whatever,  even  from  her  husband; 
for,  In  reply  to  direct  Inquiries  on  this  subject, 
she  at  first  says  that  she  had  some  money  at 
interest,  that  she  thought  some  one  In  Con- 
necticut paid  her  Interest,  but  she  could  not 
tell  who,  and  that  her  impression  Is  she  did 
lend  money  to  somebody  In  Connecticut,  but 
cannot  tell  exactly  to  whom.  The  only  other 
source  of  receipts  after  1878,  suggested  by  her 
evidence,  Is  that  she  had  a  little  money  given 
to  her  from  time1  to  time;  and  the  only  person 
who  gave  her  money  after  1873,  as  she  says, 
was  her  mother,  who  gave  her  $25,  $50,  or 
$100,  she  could  not  tell  how  much.  Doollttle's 
account,  however,  If  true,  shows  that  from  his 
gifts  the  wife  might  have  had  considerable 
sums  of  money.  He  says  that  after  1878, 
when  she  made  him  the  last  loan,  she  had  $4,- 
000  or  $5,000,  part  of  which  was  from  money 
he  gave  her  and  gifts  from  her  friends.  His 
average  annual  Income  from  the  firm  from  1879 
to  1887  was  over  $15,000,  and  was  such  that  he 
could  have  given  her  considerable  sums  of 
money.  Except  In  the  general  way  above 
stated,  he  does  not,  however,  swear  that  he  did 
give  her  money.  In  December,  1881,  the  hus- 
band conveyed  to  his  wife— also  through  his 
brother,  the  present  Intermediary—the  home- 
stead property,  for  the  nominal  consideration 
of  one  dollar.  The  value  of  this  property  at 
that  time  does  not  appear,  and  the  only  evi- 
dence from  which  it  can  be  Inferred  or  con- 
jectured Is  that  the  entire  property  cost  about 
$15,000  In  1874,  and  was  sold  for  $22,500  In 


March,  1888,  being  about  $14,000  over  the  $8,- 
000  mortgage;  and  also  Doollttle's  present 
statement  that  It  was  in  1881  worth  about  the 
amount  of  the  1873  note  and  interest.  Mrs. 
Doollttle's  statement  and  the  original  state- 
ment of  Mr.  Doolittle  in  reference  to  this  trans- 
action of  the  homestead  is  that  it  was  made  in 
payment  of  the  debt  due  on  the  1873  note  for 
principal  and  Interest,  which  then  amounted 
(according  to  their  erroneous  calculation)  to  $7,- 
391.67.  Mr.  Doolittle  afterwards  qualifies  this 
account  somewhat  by  stating  that  he  gave  this 
homestead  property  to  his  wife  out  and  out, 
and  as  a  pure  gift,  without  any  agreement  that 
it  should  be  a  payment  of  any  kind,  but  that 
his  wife,  on  the  delivery  of  the  deed  to  hex, 
presented  him  with  the  1873  note  as  a  gift,  and 
that  he  then  tore  off  his  signature,  and  return- 
ed it  to  her.  Daring  1881  and  1882  Doolittle 
was  engaged  to  some  extent  in  speculation  (as 
he  says,  he  always  had  been),  and,  so  far  as 
can  be  judged  from  his  accounts  with  the  firm, 
paid  out  about  $10,000  to  brokers  during  those 
years  on  speculative  transactions.  His  Income 
from  the  firm,  however,  was  growing  consider- 
ably larger,  and  was  In  excess  of  his  expendi- 
tures from  1879  on  to  1884,  with  the  single  ex- 
ception of  the  year  1882,  and  at  the  time  of  this 
transfer  of  the  homestead  his  credit  balance 
with  the  firm  was  about  $80,000.  It  it  the  evi- 
dence as  to  payments  made  by  Mrs.  Doolittle 
after  this  transfer  of  the  homestead,  out  of 
moneys  in  her  hand,  that  gives  rise  to  the  most 
serious  doubt  In  reference  to  the  truth  of  the 
statements  of  Mr.  and  Mrs.  Doolittle,  as  to  the 
true  consideration  of  the  deed  now  in  question. 
And,  in  my  judgment,  the  decision  upon  this 
branch  of  the  cause  depends  mainly  upon  the 
Inferences  which  should  be  drawn  from  this 
testimony  as  to  the  subsequent  payments.  The 
testimony  of  both  Mr.  and  Mrs.  Doolittle  is 
that,  after  this  transfer,  sums  amounting  In  all 
to  over  $9,000  were  paid  by  Mrs.  Doolittle  to 
her  husband,  and  all  out  of  money  In  her  hands. 
These  payments  are  of  two  classes:  First. 
Payments  amounting  to  about  $4,250,  not  con- 
nected with  the  homestead,  and  which  were 
$1,250  in  December,  1883,  for  the  cash  pay- 
ment on  the  purchase  of  a  lot  from  one  Bailey, 
which  was  conveyed  to  Mrs.  Doolittle;  $1,200 
for  the  expenses  (beyond  Insurance  money)  of 
rebuilding  the  barn  on  the  homestead  property, 
which  was  burned  In  1882;  $1,500  loaned  by 
Mrs.  Doolittle  to  her  husband  in  August,  1887; 
$2,000  loaned  by  Mrs.  Doolittle  to  her  husband 
In  1882  (of  which  he  paid  back  $1,700  in  the 
same  year);  $1,500  loaned  him  In  August,  1887, 
and  never  repaid.  The  second  class  of  pay- 
ments out  of  her  money,  as  Is  said,  were  the 
taxes,  insurance,  and  repairs,  and  Interest  on 
the  mortgages  ($8,000  on  the  homestead,  and 
$3,000  on  the  Bailey  property);  this  class  of 
payments  for  annual  charges  on  the  property 
amounting  altogether  between  1881  and  1887 
to  about  $5,000,— thus  making  the  entire  pay- 
ment during  this  time  by  Mrs.  Doolittle  out  of 
her  money,  as  Is  claimed,  over  $9,000.  It  Is 
proved  that  the  taxes,  Interest,  etc.,  were  paid 
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in  the  first  Instance  by  the  checks  of  Porter 
Bros.,  which  were  charged  to  Doollttle's  ac- 
count; but  Mr.  and  Mrs.  Doolittle  now  say 
that,  Immediately  upon  these  payments  being 
made,  she  reimbursed  him  out  of  her  own  mon- 
ey and  by  payments  In  cash.  As  to  the  other 
payments,  she  at  first  says  that  she  cannot  tell 
for  certain  whether  she  paid  the  $1,200  for  the 
new  barn,  or  her  husband,  but  afterwards  says 
that  it  was  paid  out  of  her  own  money,  and 
that  the  $1,200  for  the  Bailey  lot  purchase 
was  also  made  from  her  money.  And  In  cor- 
roboration of  the  loans  to  her  husband  of  $2,- 
000  In  1882  and  $1,600  in  1887  from  her  own 
money  she  produces  her  diaries  for  those  years, 
which  contain  her  memoranda  of  these  loans. 
The  purchase  money  for  the  Bailey  lot  ($1,250) 
was  also  paid  for  In  the  first  .Instance  by  the 
check  of  the  firm,  charged  to  Doollttle's  ac- 
count, but  Doolittle  swears  that  she  paid  the 
money  to  him  Immediately  In  currency.  He 
says  also  that  his  wife  paid  him  $1,400  In  cur- 
rency for  rebuilding  the  stable,  and  he  cor- 
roborates his  wife's  statement  that  she  loaned 
him  $2,000  In  1882  and  $1,500  in  1887,  except 
that  he  makes  them  loans  of  money  Instead  of 
bonds.  These  witnesses,  by  their  evidence  In 
reference  to  these  payments  by  the  wife  after 
1881,  intend  to  leave  no  doubt  that  sums  ag- 
gregating over  $9,000,  and  including  the  an- 
nual charges  on  the  homestead  property,  were 
paid  to  the  husband  by  the  wife,  without  any 
deduction,  allowance,  or  reference  to  the 
amount  now  claimed  to  have  been  due  from  the 
husband  to  the  wife  for  interest  or  principal  on 
the  $3,000  note  given  In  1878.  If  these  pay- 
ments were  not  In  fact  so  made,  then,  In  view 
of  the  positive  evidence  of.  both  defendants  as 
to  the  fact  of  payments,  their  evidence  as  to 
the  entire  transactions  relating  to'  the  debt  after 
the  conveyance  of  the  homestead  In  1881,  or 
even  as  to  Its  existence  at  any  time,  is  dis- 
credited, and  no  decree  could,  in  my  Judgment, 
safely  be  founded  on  their  statement  contradict- 
ing the  consideration  named  In  the  deed  of 
1887.  Especially  is  this  true  as  to  the  repay-' 
ment  of  the  items  of  taxes,  Insurance,  and  In- 
terest on  the  mortgages  paid  by  the  husband, 
without  any  deduction  for  the  Interest  or  prin- 
cipal due  on  his  note,  for  the  sole  apparent  ob- 
ject of  the  invention  of  such  payments  would 
seem  to  be  to  increase  the  apparent  debt  on  the 
note  by  interest  from  Its  date. 

On  the  other  hand,  If  payments  to  the  extent 
so  positively  sworn  to  were  actually  made  by 
the  wife  to  the  husband  out  of  the  moneys  in 
her  hands,  I  think  that  upon  the  entire  circum- 
stances of  the  case  the  only  conclusion  as  to 
the  source  of  the  principal  part  of  this  money 
must  be  that  It  originally  came  during  these 
years  from  the  husband  himself.  He  had  the 
resources  from  his  income,  as  above  stated,  and 
that  he  had  the  will  or  Inclination  is  apparent 
from  the  fact  that  after  the  conveyance  of  the 
homestead  (which,  as  he  says,  was  entirely  vol- 
untary), and  before  November,  1887,  bis  wife 
became  the  owner  of  the  furniture,  horses, 
wagons,  and  all  his  personal  property  at  Mont- 


clalr.  "The  horses  that  I  sold," -he  says,  'Vent 
to  her  credit,  and  she  paid  for  the  horses,  and 
sold  them  from  $500  to  $5,000  apiece."  Just 
how  or  when  his  wife  became  the  owner  of  all 
his  personal  property  does  not  appear.  In 
view  of  the  conveyance  of  the  homestead  and 
of  the  gift  of  all  his  personal  property  there  by 
the  husband  to  the  wife,  <the  repayment  by  the 
wife  to  the  husband  of  the  amounts  paid  by  him 
for  the  charges  on  the  property,  without  any 
deduction  or  allowance  on  account  of  the  Inter- 
est or  principal  of  the  $5,000  note,  would  seem 
to  be  reasonably  explained,  If  she  had  also  re- 
ceived from  him  money  sufficient  to  make  these 
repayments;  for,  under  these  circumstances,  the 
existence  of  the  $6,000  as  a  continuing  debt  to 
be  acknowledged  by  the  husband,  or  Insisted  on 
by  the  wife,  would  probably  not  have  occurred. 
The  yearly  payments  by  the  husband  for  charges 
on  the  property  were  over  $900,  and  more  than 
$600  In  excess  of  the  annual  interest  on  the  $5,- 
000  note,  and  enough  to  have  paid  from  1881  to 
1887  the  principal  of  the  note,  If  any  statue  of 
debtor  and  creditor  on  the  note  was  considered 
to  exist.  Taking  the  view  that  their  statement 
as  to  the  repayment  of  these  charges  on  the 
homestead  are  true,  then  the  entire  'case  would 
seem  to  show  that,  as  between  the  husband  and 
wife,  the  note  of  $5,000,  given  in  1878,  was  net 
considered  or  treated  by  them,  after  1881  or  up 
till  November,  1887,  as  an  outstanding  indebt- 
edness of  the  husband,  either  as  to  the  princi- 
pal or  interest,  and  was  not  then  a  valid  or 
subsisting  indebtedness  which  could  be  revived 
against  his  creditors  as  a  consideration  for  the 
conveyance  of  his  property.  It  is  in  view  of 
the  question  of  the  continuance  of  the  note  as 
an  acknowledged  indebtedness  after  1881,  and 
after  the  gifts  of  the  personal  property  and  the 
gifts  of  money  (if  these  latter  were  madeK 
that  the  erasures  on  the  back  of  the*  note  are 
important,  for  the  credits  of  payments  would 
naturally  appear  on  the  back  of  the  note;  and 
the  fact  that  some  erasure  has  been  carefully 
made,  and  apparently  with  the  object  of  con- 
cealing the  fact  of  erasure,  is  a  circumstance 
against  the  defendants  on  this  branch  of  the 
case.  Taking  any  view  of  this  evidence  as  to 
the  repayments,  and  either  upon  the  conclusion 
that  It  is  false  or  that  it  is  true,  the  defendants 
have  failed,  In  my  Judgment,  to  give  such  a 
satisfactory  explanation  of  the  status  of  mis 
alleged  debt  at  the  time  of  the  conveyance,  as, 
under  the  whole  circumstances  of  the  case, 
they  were  obliged  to  make,  if  the  conveyance  is 
to  stand  merely  as  the  payment  of  a  debt  and 
the  preference  of  a  creditor,  and  my  conclu- 
sion on  this  branch  of  the  case  Is  that  the  deeds 
in  question  cannot  be  held  to  have  been  made 
for  the  purpose  of  paying  an  outstanding  debt, 
but  were  made,  as  they  appear  on  their  face  to 
have  been  made,  voluntarily,  and  without  con- 
sideration, and  as  a  gift  by  the  husband  to  his 
wife. 

The  remaining  question,  therefore,  is  as  to 

their  validity,  if  regarded  as  purely  voluntary 

conveyances.    The  debt  of  the  complainants 

■  upon  which  the  Judgment  was  obtained  having 
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been  contracted  subsequently  to  the  convey- 
ance In  question,  this  conveyance,  even  if 
voluntary,  cannot  be  avoided  simply  on  that 
account  by  the  subsequent  creditor.  The  rule 
in  such  coses,  as  finally  settled  by  the 
court  of  errors  and  appeals  In  Hagerman  v. 
Buchanan  (18S9)  45  N.  J.  Eq.  292,  280, 17  Atl. 
946,  is  "that  an  actual  Intent  to  defraud,  aris- 
ing from  all  the  circumstances  surrounding  the 
transaction,  must  be  proved  before  a  voluntary 
conveyance  will  be  decreed  void  at  the  suit  of 
a  subsequent  creditor."  The  only  question  In 
this  case  arising  in  reference  to  the  applica- 
tion of  this  rule  as  to  proving  actual  Intent  to 
defraud  is  whether  such  actual  intent  to  de- 
fraud Is  sufficiently  shown  by  proof  that  the 
voluntary  deed  or  settlement  was  made  in  con- 
templation of  the  debtor's  engaging  in  trade  or 
hazardous  speculations,  and  with  the  view  of 
placing  the  whole  or  the  bulk  of  his  property 
beyond  the  reach  of  those  who  might  become 
creditors  in  the  contemplated  trade  or  specula- 
tions. That  a  voluntary  settlement  under  such 
circumstances  is  fraudulent  against  such  subse- 
quent creditors,  and  may  be  set  aside,  and  that 
such  proof  sufficiently  established  fraud  on  the 
subsequent  creditor,  seems  to  have  been  the  ruto 
in  this  state  previous  to  the  decision  of  Hager- 
man v.  Buchanan.  It  was  so  declared  by  Chan- 
cellor Green  in  Beeckman  v.  Montgomery 
(1861)  14  N.  J.  Eq.  106,  and  a  deed  was  there 
set  aside  upon  the  express 'ground  that  it  was 
made  in  contemplation  of  future  Indebtedness, 
and  was,  therefore,  fraudulent  against  subse- 
quent creditors.  This  fraud,  however,  was 
characterized  by  Chancellor  Green  as  a  "con- 
structive fraud."  and  was  expressly  distin- 
guished from  the  existence  of  actual  fraud; 
and  in  his  statement  of  the  result  of  his  exami- 
nation of  the  cases  upon  the  rights  of  subse- 
quent creditors  he  seems  to  conclude  that  the 
particular  fraud  now  in  question  is  a  construct- 
ive fraud,  and  Is  to  be  distinguished  from  actu- 
al fraud.  The  grounds  for  treating  convey- 
ances made  with  a  view  to  future  indebtedness 
as  "constructively,"  rather  than  "actually" 
fraudulent  against  subsequent  creditors  is  not 
stated,  nor  does  the  ground  for  such  distinction 
seem  clear  unless  by  constructive  fraud  Is 
meant  a  fraud  which  Is  legally  Inferred  from 
these  facts  alone.  And  the  question  is  wheth- 
er, under  the  rule  laid  down  In  Hagerman  v. 
Buchanan,  such  conveyance,  In  view  of  a  fu- 
ture Indebtedness,  was  a  "constructive,"  as 
distinguished  from  an  "actual,"  fraud,  and  no 
longer  subject  to  attack  by  subsequent  credit- 
ors (overruling  Beeckman  v.  Montgomery  on 
this  point);  or  whether  the  court  in  that  deci- 
sion ignored  this  particular  distinction  be- 
tween constructive  and  actual  fraud  on  subse- 
quent creditors,  and  included  this  particular 
class  of  conveyances  made  with  a  view  to  fu- 
ture indebtedness  as  cases  showing  evidence 
of  actual  fraud.  Upon  the  whole  opinion,  I 
think  the  latter  view  is  a  correct  one,  for  Mr. 
Justice  Reed,  in  the  opinion  of  the  court,  so  far 
from  overruling  Beeckman  v.  Montgomery  on 
any'  point,  expressly  cites  it  without  qualifica- 


tion (page  287,  45  N.  J.  Eq.,  and  page  946,  ft 
Atl.),  and  on  the  point  now  involved  be  says 
(page  302,  45  N.  J.  Eq.,  and  page  948,  17  Atl.) 
that:  "The  fact  that  a  person  has  entered  into 
a  hazardous  business,  or  engaged  in  a  specula- 
tive enterprise,  at  or  soon  after  the  execution 
of  a  voluntary  conveyance,  la  strong  evidence 
of  a  fraudulent  intent  It  evinces  a  desire  to 
reap  the  benefit  for  himself,  if  successful,  and 
escape  responsibility,  if  unlucky.  Neverthe- 
less, each  case  must  stand  upon  its  own  foot- 
tog,  and  no  legal  rule  can  be  adopted  as  to  the 
quantity  of  proof  or  the  particular  complexity 
of  facts  which  will  annul  a  conveyance  upon 
this  ground."  And  he  then  examined  the  evi- 
dence, to  determine  whether  this  particular  in- 
tent existed,  concluding,  after  examination,  that 
It  did  not.  This  shows,  in  my  judgment,  that 
the  effect  of  the  decision  in  Hagerman  v. 
Buchanan,  upon  cases  of  this  character,  is  to 
abolish  the  distinction  between  a  constructive 
and  actual  fraud,  and  to  consider  conveyances 
made  with  a  view  to  future  Indebtedness  sub- 
ject to  attack  by  subsequent  creditors,  if 
actually  fraudulent  In  Intent,  of  which  actual 
fraudulent  Intent  the  conveyance  Itself,  under 
these  circumstances,  is  strong  evidence,  but  Is 
notconclusive  evidence  from  which  fraud  must, 
in  law,  be  presumed.  This  view  as  to  the  right 
of  the  subsequent  creditor  to  set  aside  con- 
veyances made  with  this  view  to  subsequent 
trade  and  speculations  agrees  with  the  general 
rule  of  other  courts.  MacKay  v.  Douglas 
(1872)  L.  R.  14  Eq.  106  (Vice  Chancellor 
Mallns),  is  the  leading  English  case,  and  was 
approved  by  Jessel,  M.  R.,  in  Ex  parte  Russel, 
19  Ch.  Div.  588,  in  this  language.  The  prin- 
ciple of  MacKay  v.  Douglas  and  that  line  of 
cases  is  this;  that  "a  man  is  not  entitled  to 
go  into  a  hazardous  business,  and  immediately 
before  doing  so  settle  all  his  property  volun- 
tarily, the  object  being  this:  If  I  succeed  in 
business.  I  make  a  fortune  -for  myself;  If  I  fail, 
and  leave  my  creditors  unpaid,  they  will  bear 
the  loss.  That  is  the  very  thing  that  the  stat- 
ute of  Elizabeth  was  meant  to  protect  The 
object  of  the  settlor  was  to  put  his  property  out 
of  reach  of  future  creditors.  He  contemplated 
engaging  in  this  new  trade,  and  he  wanted  to 
preserve  his  property  from  his  future  creditors. 
That  cannot  be  done  by  voluntary  settlement 
That  Is  to  my  mind  a  clear  and  satisfactory 
principle."  In  this  country  the  same  protec- 
tion against  conveyances,  made  with  a  view  of 
entering  into  some  new  or  hazardous  business 
is  given  to  subsequent  creditors  whose  debt* 
arose  In  the  contemplated  business.  The  rule 
applicable  in  these  cases  Is  stated  in  Schreyer 
v.  Scott,  134  U.  8.  405,  4BU),  10  Sup.  Ct  579, 
and  cases  cited;  Neuberger  v.  Keim,  134  N. 
?.  36,  38,  31  N.  E.  208,  and  cases  cited.  In 
Carpenter  v.  Roe,  10  N.  Y.  227,  the  status  of 
voluntary  deeds  made  pending  speculations  is 
specially  considered.  2  BIgelow,  Frauds,  199r 
201;  Wait,  Fraud.  Conv.  (3d  Ed.)  {  100. 

The  rule  laid  down  in  Hagerman  y.  Buchan- 
an, and  to  be  applied,  in  this  case,  Is  that 
actual  Intent  to  defraud,  upon  all  the  circum- 
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stances  of  the  ease,  must  be  proved  by  a  sub- 
sequent creditor,  and  that  a  voluntary  convey- 
ance with  a  view  of  engaging  in  or  continuing 
hazardous  enterprises,  and  with  a  view  of  es- 
caping responsibilities  for  losses  which  may 
be  reasonably  contemplated  In  such  enter- 
prises, while  It  Is  no  longer  held  to  be  evi- 
dence from  which  the  legal  Inference  of  actual 
fraud  must  be  conclusively  drawn,  Is  evidence 
of  such  actual  fraudulent  intent,  and  may, 
either  alone  or  In  connection  with  the  other 
circumstances  of  the  case,  and  according  to  the 
circumstances  of  each  case,  be  sufficient  to 
make  out  the  actual  Intent  to  defraud.  The 
main  facts  proved  In  the  cause  bearing  upon 
the  question  of  the  Intent  In  making  out  the 
deed  are  as  follows:  Doolittle  had  for  many 
years  been  accustomed  to  speculate,  some- 
times heavily,  In  the  cotton  and  other  mar- 
kets, and  In  the  last  articles  of  partnership 
between  the  members  of  his  firm,  running 
from  1886  to  1887,  an  express  stipulation  was 
made  that  neither  of  the  partners  should,  di- 
rectly or  Indirectly,  buy  or  sell  on  speculation 
during  the  terms,  and  such  act  should  be 
deemed  sufficient  cause  for  the  others  to  elect 
to  dissolve.  At  the  time  of  making  this  agree- 
ment, Doollttle's  only  source  of  Income  was 
from  the  firm,  and  his  only  property  was  his 
Interest  in  the  firm,  the  lot  now  in  question, 
and  perhaps  the  personal  property  at  the 
homestead.  The  business  of  the  firm  was 
then  prosperous.  Doollttle's  Income  therefrom 
had  for  six  years  averaged  over  $15,000  a 
year,  and  his  credit  balance  in  January,  1885, 
was  about  $25,000.  Notwithstanding  this  ex- 
press stipulation  against  speculation,  and  the 
risk  involved  in  continuing  it,  he  commenced 
speculations  again  In  1886,  and  in  January, 
1887,  for  the  purpose  of  continuing  them, 
while  concealing  the  transactions,  opened  a 
bank  account  of  his  own  In  the  Tradesmen's 
Bank  (being  the  first  bank  account  he  had 
kept),  through  which  account  a  large  portion 
of  the  speculative  transactions  were  after- 
wards made;  over  (11,000,  from  January  to 
November,  1887,  being  made  by  Porter  8t 
Bros.'  checks,  and  the  entire  deposits  amount- 
ing to  over  $30,000.  His  speculations  during 
1887  were  continued  on  a  large  scale,  and  on 
June  15,  1887,  a  heavy  speculation  in  wheat 
on  margins  was  closed  out  at  a  loss  to  him  of 
$15,000.  His  speculations  after  this  date 
were  in  cotton,  and  extending  at  times  to  as 
high  as  10,000  or  15,000  bales,  representing 
values  then  varying  from  about  $500,000  to 
$750,000,  and  where  the  fluctuation  of  a  cent 
per  pound  would  make  a  difference  of  $50,000 
on  10,000  bales.  Doolittle  kept  a  memoran- 
dum or  account  of  all  his  speculations  during 
tins  year,  and  this  Is  produced.  He  knew,  he 
says,  each  day  how  he  stood.  During  1887, 
and  up  to  the  date  of  the  deed,  November  15, 
1887,  he  had  paid  out  to  his  brokers  over 
$24,000,  receiving  from  them  about  $7,500, 
and  having  thus  about  $16,500  loss,  or  held 
for  margins  on  current  speculations.  On  No- 
vember 15,  1887,  be  was  thus  carrying  over 


10,000  bales  of  cotton.  On  the  7th  of  Novem- 
ber he  decided  to  retire  from  the  firm  In  the 
following  December,  and  this  information  was 
communicated  to  his  wife,  who  also  knew,  as 
both  of  them  say,  that  he  was  speculating, 
and  knew,  at  least  in  a  general  way,  of  his 
losses.  The  purchases  of  cotton  thus  out- 
standing being  on  margins,  Doolittle  was,  at 
the  date  of  the  deed,  obliged  to  continue  to 
carry  them  until  they  were  closed  out,  and 
whatever  margins  were  then  In  the  brokers' 
hands  (if  there  were  any)  were,  of  course, 
hypothecated  until  closed  out,  and  were  not 
available  assets  for  creditors.  The  only  prop- 
erty Doolittle  had  In  November,  1887,  clearly 
available  to  creditors,  seems  to  have  been  the 
Mountain  avenue  lot  The  interest  in  the 
partnership,  although  standing  on  the  books 
at  $25,000  la  January,  1867,  was  not  of  that 
value  for  the  purpose  of  liquidation,  nor  could 
it,  or  any  amount  near  this,  have  been  drawn 
for  It  from  the  firm  Doolittle  had,  by  a  spe- 
cial agreement  with  the  firm,  guarantied  a 
large  account  of  one  of  the  consignors  for 
whom  the  firm  had  made  advances,  then  ex- 
ceeding over  $70,000;  and  in  November,  1887, 
this  account  was  In  danger.  He  had  drawn, 
up  to  November  15th,  $20,686.25  from  the 
firm,  leaving  less  than  $4,000  of  the  credit 
balance  of  $24,600  at  the  commencement  of 
the  year,  and  over, $18,000  (from  this  or  some 
other  source)  was  paid  to  brokers  beyond  his 
receipts  from  them.  The  profits  for  the  year 
1887,  as  afterwards  ascertained  (Including  his 
allowance  of  $2,500  for  expenses),  were  $17,- 
217.  The  entire  value  of  his  interest  In  the 
firm,  therefore,  at  the  time  of  the  deed,  could 
not  fairly  have  exceeded  $15,000  or  $18,000, 
subject  to  the  guaranty  of  the  Harvey  account. 
The  partners  subsequently  released  him  from 
his  guaranty  in  the  Harvey  account  and  pur- 
chased his  entire  interest  in  the  firm  for  about 
$10,000,  after  the  expiration  of  the  term.  Doo- 
llttle's speculations  were  continued  Immediate- 
ly after  the  execution  of  the  deed  upon  the 
same  extensive  scale,  with  the  final  result  that 
in  the  early  part  of  March,  1888,  his  accounts 
were  closed  out  at  a  loss  of  over  $25,000.  Just 
previous  to  the  closing  out  of  the  accounts,  he 
transferred  to  the  other  partners  his  remain- 
ing interest  in  the  firm  (nominally  about  $19,- 
000)  for  $10,000,  about  $5,000  of  which  was 
paid  to  the  brokers,  and  the  balance,  which  he 
received  In  cash,  has  been  expended  by  him. 
Doolittle  says  that  this  sale  of  his  Interest  was 
for  the  purpose  of  protecting  the  firm  against 
his  creditors,  and  that  his  Interest  was  to  con- 
tinue; and,  if  this  be  true,  It  perhaps  throws 
some  light  on  his  Intentions  to  leave  his  Inter- 
est In  the  firm  available  to  credl*»rs  at  the 
time  of  making  the  deed  In  question.  The 
voluntary  settlement  of  this  real  estate  upon 
the  wife  practically  exhausted  the  settlor's 
property  directly  available  for  the  subsequent 
debts  contemplated,  and,  in  his  circumstances, 
was  not  a  settlement  reasonably  made  by  a 
solvent  debtor.  If  the  conveyance  was  not 
am  I  have  concluded,  made  to  pay  an  existing 
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debt,  no  reasonable  explanation  baa  been  giv- 
en of  the  making  of  this  deed  at  this  particu- 
lar time,  and  this  is  a  circumstance  also  point- 
ing to  the  actual  intent  of  the  deed  as  intended 
to  withdraw  the  property  from  future  credit- 
on.  And,  if  my  conclusion  Is  correct  that 
this  debt  had  been  treated  by  both  the  hus- 
band and  wife,  before  1887,  as  satisfied,  and 
no  longer  existing,  then  the  renewal  for  the 
purpose  of  affording  consideration  for  the 
deed  would  be  very  strong  evidence  as  to  the 
existence  In  the  minds  of  both  parties  to  the 
deed  of  an  actual  intent  to  defraud  the  gran- 
tor's subsequent  creditors.  If,  as  complain- 
ants claim,  the  debt  now  claimed  never  ex- 
isted, the  invention  .of  it  for  the  purpose  of 
giving  a  fictitious  consideration  to  the  deeds  of 
course  points  conclusively  to  the  existence  of 
fraudulent  intent  Upon  the  entire  evidence 
of  the  case,  I  conclude  that  a  case  of  actual  In- 
tent to  defraud  subsequent  creditors,  in  which 
both  parties  participated,  has  been  satisfac- 
torily made  out,  and  I  will  advise  a  decree 
setting  aside  the  deed  as  void  against  the  com- 
plainants. 

(56  N.  J.  B.  889) 

STERNBERG  et  aL  v.  WOLFF  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Jan.  29,  1898.) 

Receivers — Injunction. 

1.  Where,  by  reason  of  dissensions  among  the 
directors  of  a  trading  corporation,  there  is  a 
deadlock  in  the  management  of  its  business  by 
them,  a  receiver  pendente  lite  should  be  appoint- 
ed. ^  . 

2.  The  court,  In  granting  injunction  against  de- 
fendant, may  impose  as  terms  that  an  injunc- 
tion relating  to  the  same  matter  go  against  com- 
plainant. 

3.  In  case  of  deadlock  in  the  management  of 
the  business  of  a  trading  corporation  by  the  di- 
rectors because  of  dissensions,  injunction  re- 
straining the  officers  from  drawing  notes  or 
checks  of  the  company  except  for  ascertained 
debts  dne  by  it,  and  from  discharging  employes, 
except  for  9ause  and  by  permission  of  the  court, 
and  from  employing  others  without  permission  of 
the  court,  is  impracticable.  > 

Appeal  from  court  of  chancery;  Pitney,  Vice 
Chancellor. 

Bill  by  Lazar  Sternberg  and  another  against 
David  Wolff  and  another.  From  a  decree, 
all  parties  appeal    Reversed. 

Robert  H.  McCarter  and  Louis  Hood,  for 
complainants.  Rlker  &  Riker  and  Charles  D. 
Thompson,  for  defendants. 


DEPUE,  J.  On  the  26th  of  July, 
Sternberg,  Wolff,  and  Mlsch  became  Incorpo- 
rated under  the  general  corporation  act,  under 
the  name  of  L.  Sternberg  &  Co.,  with  a  capi- 
tal stock  of  $100,000,  divided  into  1,000  shares, 
the  par  value  of  which  was  $100  each.  The 
object  for  which  this  company  was  incorpo- 
rated was  to  carry  on  a  general  merchandise 
business.  At  a  meeting  of  the  stockholders, 
on  the  26th  of  August,  1897,  Sternberg  was  the 
owner  of  499  shares;  Rosa  Sternberg,  his  wife, 
of  1  share;  David  Wolff,  1  share;  and  Ross 
Wolff,  his  wife,  499  shares,— the  situation  be- 


ing that  one-half  of  the  capital  stock  was  held 
by  Sternberg  and  his  wife,  and  the  other  half 
by  Wolff  and  his  wife;  At  this  meeting  the 
by-laws  were  amended  so  that  the  board  of 
directors  should  consist  of  four  members,  and 
the  whole  number  of  directors  should  be  nec- 
essary to- a  quorum,  and  the  four  persons  above 
named  were  elected  directors.  Lazar  Stern- 
berg was  elected  president,  David  Wolff  being 
secretary  and  treasurer.  Among  the  by-laws 
was  the  provision  that  Lazar  Sternberg  and 
David  Wolff  and  Henry  Kern,  {he  general  su- 
perintendent, should  not  be  Bubject  to  dis- 
charge or  reduction  of  salary  by  any  officer  of 
the  company  or  by  the  board  of  directors  with- 
out the  consent,  in  writing,  of  the  majority  in 
Interest  of  the  stockholders;  that  other  em>- 
ployes  might  be  discharged  either  by  Lazar 
Sternberg  or  David  Wolff,  and  new  employes 
should  be  employed  only  with  the  concurrence 
of  both  Lazar  Sternberg  and  David  Wolff,  un- 
less otherwise  ordered  by  the  board  of  direct- 
ors. It  Is  unnecessary  to  go  into  particulars. 
It  is  sufficient  to  say  that,  after  the  meeting 
last  referred  to,  Sternberg  and  his  wife,  as  the 
one  party,  were  the  owners  of  one-half  of  the 
capital  stock  of  the  company,  and  Wolff  and 
his  wife  the  owners  of  the  other  half.  Diffi- 
culties and  dissensions  arose  between  these 
four  persons,  in  which  Sternberg  and  his  wife, 
the  one-half  In  number  of  the  board  of  di- 
rectors, were  engaged  on  the  one  side,  and 
Wolff  and  his  wife,  the  other  half  of  the  board 
of  directors,  were  engaged  on  the  other  side. 
By  reason  of  these  dissensions,  the  manage- 
ment of  the  business  by  the  board  of  directors 
was  in  a  deadlock,  although  the  company  was 
largely  engaged  In  the  conduct  of  the  business 
for  which  it  was  Incorporated.  In  conse- 
quence of  the  disputes  between  these  parties, 
In  October,  1897,  Sternberg  and  his  wife  filed 
a  bill  in  the  court  of  chancery  against  Wolff, 
to  restrain  him,  among  other  things,  from  ex- 
ercising the  duties  of  treasurer,  and  from  dis- 
charging employes  or  interfering  with  the  reg- 
ular business  of  the  company  for  his  own  per- 
sonal ends,  with  a  further  prayer  that  if  nec- 
essary, a  receiver  might  be  appointed  to  taxe 
charge  of  said  company,  and  manage  the  same, 
pending  the  decision  of  this  suit.  No  answer 
had  been  filed  by  Wolff  when  the  hearing  on 
this  application  was  had  before  the  vice  chan- 
cellor; but  Wolff,  in  his  affidavit,  states  that 
he  believes  that  the  safety  of  the  business  de- 
mands the  appointment  of  a  receiver  at  least 
during  the  pendency  of  the  litigation,  and  un- 
til an  adjustment  of  the  interests  of  the  stock- 
holders can  be  arrived  at  Rosa  Wolff  was 
not  a  party  to  the  bill,  but  she  made  an  affi- 
davit stating  that  she  was  the  owner  of  half 
of  the  company's  stock,  and  claiming  that  it 
was  necessary  for  the  protection  of  her  inter- 
ests that  a  receiver  should  be  appointed  for 
the  corporation  at  least  during  the  pendency  of 
this  litigation,  and  until  the  rights  and  powers 
of  the  officers  and  stockholders  of  the  company 
shall  have  been  adjusted  and  fixed  under  the 
order  of  the  court 
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This  matter  coming  on  for  hearing  before  the 
vice  chancellor  on  bill,  affidavits,  and  counter 
affidavits,  the  vice  chancellor  advised  an  order 
dated  November  6,  1887,  denying  the  applica- 
tion for  a  receiver,  but  ordering  that  pending 
this  suit  an  injunction  do  Issue,  enjoining  Da- 
vid Wolff,  the  defendant  .herein,  from  drawing 
any  promissory  notes  or  checks  of  the  com- 
pany or  on  behalf  thereof,  except  for  ascer- 
tained debts  due  by  the  said  company,  or  from 
drawing  any  check  to  the  order  of  himself,  ex- 
cept for  salary  due  him  after  deducting  all 
charges  against  him  for  rent  and  goods,  the 
disputed  Items  of  $206  and  $140  for  banquet 
and  stable  account,  respectively,  not  to  be  in- 
cluded In  the  ascertainment  of  said  charges 
against  him,  the  same  being  reserved  until  the 
final  hearing  of  the  case,  and  from  discharging 
employes,  except  for  cause,  and  that  by  the 
permission  of  the  court,  or  from  employing  any 
new  employes  without  the  permission  of  the 
court,  and  from  making  or  procuring  to  be 
made  any  list  of  the  customers  of  said  com- 
pany, and  from  continuing  to  act  as  treasurer 
of  the  said  company  unless  within  10  days 
from  the  date  hereof  he  should  file  a  bond  In 
the  penal  sum  of  $20,000  conditioned  for  the 
faithful  performance  of  his  duties  as  treasurer 
of  the  defendant  corporation;  and  that  the 
complainant  Lazar  Sternberg  be  likewise  en- 
joined from  drawing  any  promissory  notes  or 
checks  of  the  company,  or  on  behalf  thereof, 
except  for  ascertained  debts  due  by  the  said 
company,  or  from  drawing  any  check  to  the 
order  of  himself  except  for  salary  due  him 
after  deducting  all  charges  against  him  for 
rent  and  goods,  and  from  discharging  em- 
ployes except  for  cause,  by  the  permission  of 
the  court,  or  from  employing  any  new  em- 
ployes without  the  permission  of  the  court, 
and  from  making-  or  procuring  to  be  made  any 
list  of  the  customers  of  said  company,  and  from 
inducing  the  employes  of  the  company  to  fall 
to  pay  proper  respect  to  the  defendant  and 
other  officers  of  the  company,  and  from  In- 
ducing them  to  refuse  obedience  to  their  orders. 

The  vice  chancellor,  in  granting  the  injunc- 
tion against  Sternberg,  seems  to  have  •  gone 
upon  the  ground  that  the  mutuality  of  the  in- 
junction was  necessary  to  protect  the  Interests 
of  all  the  stockholders  In  the  affairs  of  the 
company  pendente  lite.  It  is  within  the  pow- 
er of  the  court  of  chancery,  in  granting  to  a 
suitor  an  injunction,  to  Impose  terms;  and  I 
have  no  doubt  that  the  terms  Imposed  in  this 
case  were  such  as  It  was  In  the  power  of  the 
court  to  impose,  enjoining  a  defendant  on  the 
terms  that  an  injunction  relating  to  the  same 
subject-matter  should  go  against  the  complain- 
ant The  business  of  the  company,  at  the 
time  these  orders  were  made,  In  manufactur- 
ing and  selling  clothing,  was  very  large,  the 
company  having  their  main  place  of  business 
In  the  city  of  Newark,  and  11  branches  located 
elsewhere  in  the  state;  and  it  Is  undeniable 
that  the  pendency  of  these  Injunction  orders 
seriously  interferes  with  the  business  of  the 
company;   and,  in  the  judgment  of  this  court, 


it  is  wholly  impracticable  for  the  court  of 
chancery  to  take  upon  itself  the  control  of  the 
details  of  the  business  of  this  company  in  con- 
formity with  this  Injunction,  as  well  as  quite 
impossible  that  the  business  of  the  company 
should  be  profitably  carried  on  without  those 
who  are  engaged  m  the  management  of  the 
business  being  allowed  to  manage  and  conduct 
the  same  upon  business  methods  rather  than 
by  the  methods  proposed  by  these  injunction 
orders.  But  it  is  apparent  from  the  facts 
that  appear  in  the  bill  and  affidavits  that  some 
relief  pending  this  litigation  should  be  afford- 
ed In  these  proceedings.  The  two  parties  to 
the  controversy— Sternberg  and  his  wife,  on 
the  one  side,  and  Wolff  and  his  wife,  on  the 
other  side— are  the  owners  each  of  one-half  of 
the  capital  stock.  These  four  individuals  are 
directors  of  the  company,  and  by  the  by-la  wb 
the  whole  number  is  necessary  to  make  a 
quorum  for  the  transaction  of  business.  The 
dissensions  between  these  two  parties— Stern- 
berg and  his  wife,  on  one  side,  and  Wolff  and 
his  wife,  on  the  other  side— have  brought  the 
affairs  of  this  company  to  a  deadlock,  so  far 
as  any  corporate  action  by  the  board  of  direct- 
ors Is  concerned.  It  may  be  assumed  that  the 
court  of  chancery  has  no  jurisdiction  to  dis- 
solve a  solvent  corporation,  and  distribute  Its 
assets,  on  the  ground  that  the  business  of  the 
corporation  is  improperly  conducted  by  Its 
board  of  directors,  even  though  such  misman- 
agement be  with  the  concurrence  of  a  majority 
of  the  stockholders;  but  the  jurisdiction  of  the 
court  of  chancery  to  control  the  business  of 
a  company,  especially  a  trading  company, 
pending  a  litigation  over  the  management  and 
conduct  of  its  business,  must  necessarily  exist; 
and  we  think,  pending  a  litigation  such  as 
that  which  is  inaugurated  by  the  proceedings 
in  this  case,  a  receiver  may  be  appointed.  Cor- 
porations such  as  the  one  now  before  us  are 
mere  trading  companies  with  a  corporate  or- 
ganization, for  the  convenience  of  conducting 
the  business  for  which  they  were  Incorporated. 
Such  a  corporation  has  not  the  qualities  of  cor- 
porations created  for  public  purposes.  No 
reason  appears  why  in  the  matter  of  the  con- 
trol and  conduct  of  its  business  the  corpora- 
tion and  its  officers  should  not  be  within  the 
control  of  the  court  of  chancery  to  an  extent 
corresponding  with  the  control  of  that  court 
over  the  business  of  a  mere  partnership. 

The  cases  seem  to  establish  the  power  of 
the  court  in  virtue  of  its  general  jurisdiction 
to  preserve  the  subject  of  litigation  pendente 
lite,  though  it  may  relate  to  the  affairs  of  a 
trading  company  in  form  organized  as  a  cor- 
poration. The  two  cases  cited  by  the  vice 
chancellor  In  his  second  opinion  are  to  that 
effect.  Featherstone  v.  Cooke,  L..  R.  16  Eq. 
298;  Auxiliary  Co.  v.  Vlckers,  Id.  303.  In  the 
first  case  the  complications  in  the  affairs  of 
the  company  arose  out  of  a  division  in  the 
board  of  directors,  which  made  It  absolutely 
Impossible  that  the  affairs  of  the  company 
could  be  conducted  with  advantage.  Vice 
Chancellor  Malms,  In  that  case,  says:     "With 
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regard  to  private  partnerships,  nothing  la  of 
Aore  frequent  occurrence  than  the  quarrels 
of  partners.  If  partners  quarrel,  oust  each 
other  from  the  management  or  so  conduct 
themselves  that  the  partnership  cannot  go  on 
with  advantage,  it  la  every  day's  practice  for 
the  court  to  Interfere  by  injunction,  and  ap- 
point a  receiver  If  necessary.  With  regard  to 
public  companies,  I  apprehend  the  same  prin- 
ciple is  applicable.  If  a  state  of  things  ex- 
ists in  which  the  governing  body  are  so  di- 
vided that  they  cannot  act  together,  and  there 
la  the  same  kind  of  feeling  between  the  mem- 
bers as  there  la  frequently  in  the  case  of  pri- 
vate partnerships,  It  Is  clearly  within  the  rule 
of  this  court  to  interfere,  and  it  will  do  so." 
The  court  in  that  case  intervened  by  injunc- 
tion and  receiver  simply  to  protect  the  prop- 
erty of  the  company,  to  continue,  however, 
no  longer  than  until  a  governing  body  was 
duly  appointed.  In  the  latter  case  the  dis- 
sension was  also  in  the  board  of  directors, 
one  set  of  which  closed  the  office  doors  of 
the  company's  building,  and  the  other  set, 
with  the  aid  of  some  laborers,  broke  open 
the  doors  with  crowbars,  and  forced  the  of- 
fice open.  The  prayer  of  the  bill  was  for 
the  appointment  of  a  receiver  until  the  prop- 
er board  of  directors  was  constituted.  The 
vice  chancellor  placed  the  affairs  of  the  com- 
pany in  the  hands  of  a  receiver  pendente 
lite  until  a  new  governing  body  was  appoint- 
ed. The  vice  chancellor's  opinion  states  the 
principle  to  be  that  the  court  will  not  Inter- 
fere with  the  internal  affairs  of  joint-stock 
companies  unless  they  are  in  a  condition  in 
which  there  Is  no  properly  constituted  gov- 
erning body,  or  there  are  such  dissensions  In 
the  governing  body  that  it  Is  Impossible  to 
carry  on  the  business  with  advantage  to  the 
parties  Interested.  In  such  a  case  the  court 
will  interfere,  but  only  for  a  limited  time 
and  to  as  small  an  extent  as  possible.  Chan- 
cellor Runyon,  In  Einstein  v.  Rosenfeld,  38 
K.  J.  Eq.  309,  after  citing  the  two  cases  al- 
ready cited,  did  not  dissent  from  the  ruling 
of  the  vice  chancellor  In  those  cases.  He 
denied  the  appointment  of  a  receiver  on  the 
ground  that  the  business  of  the  company 
was  being  carried  on,  and  that  there  was  no 
need  of  immediate  interference  on  the  part 
of  the  court  for  the  protection  of  the  proper- 
ty or  business  interests  of  the  company.  In 
Archer  v.  Waterworks,  50  N.  J.  Eq.  33,  24 
Atl.  508,  .the  present  chancellor,  after  re- 
ferring to  the  three  cases  above  cited,  said 
that  "if  the  present  directors  of  the  com- 
pany continue  their  dissensions,  so  that  the 
affairs  of  the  company  are  not  speedily  at- 
tended to,  upon  a  proper  application  I  will 
care  for  the  property,  pending  the  deter- 
mination of  the  suit,  through  the  instru- 
mentality of  a  receiver.  Such  action  will 
be  supported  by  precedents  and  authority. 
My  Interference,  however,  by  injunction  and 
receiver,  will  be  limited  to  the  Imperative 
requirements  of  the  present  emergency."  In 
an  earlier  case  Vice  Chancellor  Van  Fleet 


said:  "The  power  of  this  court  to  appoint 
a  receiver  of  a  corporation,  either  because 
it  has  no  properly  constituted  governing 
body,  or  because  there  are  auch  dissensions 
in  Its  governing  body  aa  to  make  it  Impos- 
sible for  the  corporation  to  carry  on  Its  busi- 
ness with  advantage  to  lta  stockholders,  I 
think  must  be  regarded  as  settled;  but  I 
think  it  is  equally  well  settled  that  this  pow- 
er Is  subject  to  certain  limitations,  namely, 
It  must  always  be  exercised  with  great  cau- 
tion, and  only  for  such  time  and'  to  such  an 
extent  as  may  be  necessary  to  preserve  the 
property  of  the  corporation,  and  protect  the 
rights  and  Interests  of  its  stockholders." 
Edison  v.  Phonograph  Co.,  52  N.  J.  Eq.  620. 
625,  626,  29  Atl.  195.  In  Fougeray  v.  Cord, 
50  N.  J.  Eq.  185-756,  24  Atl.  490,  and  26  Atl. 
886,  this  court  did  not  deny  the  power  of  the 
court  of  chancery  to  appoint  a  receiver  pen- 
dente lite  for  the  management  of  the  affairs 
of  an  incorporated  company  organized  for 
the  purpose  of  trade.  The  ruling  of  this 
court  was  that  "the  disturbance  of  corporate 
functions  Incident  to  a  receivership  are  ex- 
treme powers,  and  may  not  be  decreed  by 
a  court  of  equity  when  the  specific  acts  com- 
plained of  are  capable  of  redress  and  com- 
plete restitution,  and  those  apprehended  fall 
within  the  ordinary  jurisdiction  by  injunc- 
tion." The  order  of  the  court  of  chancery  ap- 
pointing a  receiver  In  that  case  was  set 
aside  by  this  court,  not  on  the  ground  of  a 
want  of  power  in  the  court  of  chancery  to 
resort  to  the  proposed  mode  of  relief,  but  on 
the  ground  that,  in  the  judgment  of  this 
court,  that  power  was  In  that  instance  Im- 
properly exercised. 

That  some  redress  should  have  been  af- 
forded under  the  bill  filed  in  this  case  la  ap- 
parent from  the  facts  disclosed  In  the  bill 
and  affidavits.  That  the  vice  chancellor 
granted  Injunctions  which  so  completely  In- 
terfered with  the  affairs  of  the  company  as 
to  make  the  conduct  of  its  business  by  its 
officers  in  ordinary  business  methods  Im- 
possible, and  assumed  the  administration  of. 
its  business  affairs  to  such  an  extent  as  to 
be  utterly  impracticable,  affords  a  convincing 
argument  for  such  relief  as  Is  practicable 
through  the  intervention  of  the  court  of 
chancery  under  the  circumstances.  Such  re- 
lief, we  think,  could  be  afforded  only  by  the 
appointment  of  a  receiver  pendente  lite.  On 
both  appeals  the  injunction  orders  should 
be  vacated,  and  the  record  should  be  re- 
mitted to  the  court  of  chancery,  to  be  pro-' 
ceeded  with  In  accordance  with  these  views. 

(Jan.  81,  1898.) 

COLLINS,  J.  While  I  agree  with  the  ma- 
jority of  this  court  that  the  situation  disclosed  ' 
by  the  affidavits  called  for  the  appointment 
of  a  receiver  on  the  application  of  either 
party,  I  also  think  that  pending  such  appoint- 
ment it,  was  justifiable,  under  the  affidavits, 
to  order  an .  Injunction  forbidding  David 
Wolff  to  further  act  as  treasurer  of  the  cor 
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poratlon  until  he  should  give  bonds,  and  re- 
straining him  from  making  such  drafts  and 
notes  as  were  Interdicted.  Such  an  order 
might  justly  have  been  made  conditional  up- 
on submission  by  Lazar  Sternberg  to  like 
Interdiction.  A  modified  Injunction  of  this 
tenor  seems  still  unobjectionable,  and  may 
be  necessary. 

(66  N.  J.  B.  513) 

AMERICAN  CENT.  INS.  00.  et  al.  v. 

LANDAU. 

(Court  of  Chancery  of  New  Jersey.    Jan.  11, 

1898.) 

EQDITr— MtU.TIIABIOCBKBBS, 

L  Thirty-two  insurers  filed  a  bill  to  enjoin 
separate  suits  against  them,  and  alleged  that 
some  of  their  policies  covered  insured's  property 
in  one  of  three  buildings,  and  some  in  another, 
and  some  in  all  the  buildings;  that  under  each 
policy  the  insurer  should  not  be  held  liable  for 
a  greater  proportion  of  any  loss  than  the  amount 
insured  therein  should  bear  to  the  whole  insur- 
ance; that  insurers  had  jointly  tendered  the  ag- 
gregate amount  of  an  award  tint  had  been  made 
under  insured's  agreement  with  them  to  arbi- 
trate according  to  the  provisions  of  each  policy. 
Bdd  sufficient  on  demurrer  for  want  of  equity. 

2.  Such  bill  ia  not  subject  to  demurrer  as  mul- 
tifarious. 

Bill  by  the  American  Central  Insurance  Com- 
pany and  others  against  Oerhardt  W.  L  Lan- 
dau.   Defendant  demurs.    Overruled. 

B.  M.  Colie,  for  complainants.  Eugene  Ste- 
venson, for  demurrant 

PITNEY,  V.  O.  The  bill  to  filed  by  9  cor- 
porations and  23  natural  persons,  to  enjoin  9 
suits  already  commenced  against  the  corpora- 
tion, and  23  others  threatened  against  the  In- 
dividual natural  persons,  based  on  policies  of 
insurance  underwritten  by  the  complainants 
to  the  defendant  upon  a  silk  plant,  consisting 
of  machinery,  etc.,  In  the  city  of  Paterson. 
The  23  natural  persons  underwrote  a  single 
policy,  under  the  name  of  the  Traders'  Fire 
Lloyds  of  New  York  City.  The  ground  of  the 
demurrer  is  want  of  general  equity,  and  multi- 
fariousness, and  that  the  complainants  have 
an  adequate  remedy  by  way  of  defense  at  law. 

Briefly  stated,  the  bill  sets  out  that  the  9 
corporations  complainant  and  the  23  natural 
persons  (constituting  the  Traders'  Fire  Lloyds 
of  New  York  City)  Insured  the  property  In  ques- 
tion, and  that  there  were  also  two  other  poli- 
cies underwritten  upon  It,  one  by  a  corporation 
known  as  the  Buffalo  Insurance  Company,  and 
another  by  an  association  of  underwriters 
known  as  the  Manufacturers'  Lloyds,  consisting 
of  25  natural  persons,  making  12  policies  In  all; 
that  all  the  policies  did  not  cover  all  the  prop- 
erty; that  It  was  conta!ned  In  three  different 
buildings,  and  some  of  the  policies  covered  the 
property  in  one  building,  and  some  that  in 
another,  and  some  covered  property  in  all  the 
buildings,  but,  as  I  read  the  schedules.  It  Is 
not  quite  certain  that  any  one  covered  all  the 
property;  that  each  policy  contained  the  fol- 
lowing provision:  "That  the  underwriters  or 
Insurers  shall  not  be  liable  under  the  policy 


for  a  greater  proportion  of  any  loss  on  the  de- 
scribed property,  or  for  loss  by  or  expense  of 
removal  from  premises  endangered  by  fire,  than 
the  amount  hereby  Insured  shall  bear  to  the 
whole  insurance,  whether  valid  or  not,  or  by 
solvent  or  Insolvent  insurers,  covering  such 
property;"  and  also  the  following  clause: 
"That,  in  the  event  of  disagreement  as  to  the 
amount  of  loss,  the  same  shall  be  ascertained 
by  two  competent  and  disinterested  apprais- 
ers, the  Insured  and  the  Insurer  each  selecting 
one,  and  the  two  so  chosen  sball  first  select  a 
competent  and  disinterested  umpire;  that  the 
appraisers  together  shall  then  estimate  and  ap- 
praise the  loss,  stating  separately  sound  value 
and  damage,  and,  falling  to  agree,  shall  sub- 
mit their  differences  to  the  umpire,  and  the 
award  In  writing  of  any  two  shall  determine 
the  amount  of  such  loss."  The  bill  further 
sets  out  an  injury  to  the  property  by  fire  in 
May,  1896;  that  the  complainants  and  the 
other  underwriters,  being  unable  to  agree  with 
the  defendant  as  to  the  extent  of  the  loss,  en- 
tered Into  a  Joint  or  consolidated  written  agree- 
ment for  appraisal,  In  accordance  with  the 
terms  of  the  arbitration  clause  Just  cited. 
This  document  Is  set  out  in  full  as  a  schedule 
to  the  bill,  of  which,  by  proper  averment,  it 
Is  made  a  part.  It  consists,  first,  of  several 
sheets  each  giving  a  separate  description  of  the 
property  found  In  one  or  more  of  the  original 
policies.  Then  comes  the  agreement  itself, 
which  also  contains  a  general  description  of 
the  property  and  its  location.  The  terms  of 
the  agreement  will  be  mentioned  presently. 
Annexed  to  the  agreement  is  the  oath  of  the 
appraisers  and  umpire,  and  then  a  detailed 
list  of  each  piece  or  kind  ot  property,  with  the 
number  of  each.  This  consists  of  eight  sheets 
of  lists  of  property,  contained  In  seven  rooms. 
Opposite  each  article  Is  put  down  a  sum  of 
money  as  a  sound  price,  and  then  opposite  this 
again  Is  the  amount  of  damage,  making  two 
columns,  one  of  sound  price  and  one  of  damage. 
The  total  sound  value  Is  $14,205.01,  and  the 
total  damage  Is  $5,936.90.  The  document  It- 
self provides  that  the  defendant,  of  the  first 
part,  and  the  Palatine  Insurance  Company, 
one  of  the  complainants,  and  the  several  other 
insurance  companies  Interested,  of  the  second 
part,  do  agree  "that  Frank  Atherton  and  Ed- 
ward S.  Winchester,  they  first  selecting  a  com- 
petent and  disinterested  umpire,  to  whom  they 
shall  submit  their  differences  in  case  of  fail- 
ure to  agree,  shall  estimate  and  appraise  the 
loss  and  damage  by  fire  of  May  7,  1896,  to  the 
property  of  O.  W.  I.  Landau,  as  mentioned 
herein  or  specified  In  schedule  annexed,  stating 
separately  sound  value  and  damage,  which  es- 
timate and  appraisal  by  them,  or  two  of  them, 
In  writing  hereon,  shall  determine  the  amount 
of  such  loss  and  damage;  it  balng  understood 
that  this  agreement  Is  of  binding  effect  only 
as  regards  the  sound  value  and  damage  of  the 
said  property,  and  does  not  in  any  respect 
waive  any  of  the  conditions  of  the  Insurance 
policy."  Then  follows  a  schedule  and  general 
description  of  the  property,  and  then  follows 
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this:  "It  Is  expressly  understood  and  agreed 
that  the  said  appraisers  are  to  consider  the 
age,  condition,  and  location  of  said  property 
previous  to  said  fire,  and  shall  make  a  proper 
deduction  for  depreciation  and  difference  be- 
tween the  value  of  like  property  replaced  new 
and  the  property  mentioned.  Dated  New 
York,  this  19th  day  of  September,  1895."  It 
Is  signed  by  the  complainants  severally,  ei- 
ther In  person  or  by  agent,  and  also  by  the 
Buffalo  Insurance  Company,  but  not  by  the 
Manufacturers'  TJoyds.  The  award  Is  signed 
by  two,— by  Edward  8.  Winchester  as  apprais- 
er, and  Charles  H.  Manning  as  umpire,  who 
Joined  in  taking  the  oath,  and  estimates  the 
lamage  at  $5,936.90.  The  bill  proceeds  to 
state  that  this  award  was  accepted  oy  the  com- 
plainants, and  that  they  Immediately  offered 
to  pay  the  sum  awarded  to  Mr.  Landau,  but 
that  he  refused  to  accept  It,  and  waived  a 
formal  tender  of  the  amount,  and  then  com- 
menced the  suits  above  mentioned. 

TJpon  the  case  made  by  the  bill,  the  award 
"and  payment  or  tender  under  It  seems  to  be 
a  perfect  bar  to  the  defendant's  actions  at 
law.  The  agreement  is  one  substantially  in 
accordance  wfth  the  terms  of  the  provision 
for  that  purpose  found  In  the  several  pol- 
icies. It  was  entered  Into  voluntarily  by  the 
defendant  The  appraisers  seem  to  have  act- 
ed strictly  in  accordance  with  the  terms  of 
the  submission.  They  chose  an  umpire,  and 
all  were  sworn.  Then  the  wo  original  ar- 
bitrators were  unable  to  agree,  and  they 
called  the  umpire  in,  and  they  appear  to 
have  placed  a  sound  value  upon  each  Item, 
and  fixed  the  loss  and  Injury  by  the  fire  on 
each  .tern.  The  complainants'  case  is  that 
the  award  Is  a  valid  and  binding  award  on 
the  defendant:  and  ft  must  be  treated  as 
such  for  present  purposes.  In  short,  It  must 
be  treatecl  as  a  final  determination  by  the 
several  parties  of  the  extent  of  the  entire 
loss  suffered  by  the  defendant;  and  a  pay- 
ment or  tender  of  the  amount  by  the  com- 
plainants to  the  defendant  must  be  held  to 
be  a  bar  to  an  action  at  aw  against  them 
directly  and  severally  on  their  several  pol- 
icies. 

•It  Is  to  be  observed  that  no  question  can 
be  raised  here  as  to  the  validity  of  the 
clause  providing  for  this  mode  of  ascertain- 
ment of  the  question  of  the  quantum  of  loss. 
Such  question  can  only  be  raised  when  one 
oi  the  other  of  the  parties  has  refused  to 
Join  In  a  proceeding  under  that  clause.  But, 
If  the  clause  were  subjected  to  that  test, 
Its  validity  seems  well  established  by  au- 
thority. Wolff  v.  Insurance  Co.,  50  N.  J. 
Law,  458,  14  Atl.  561.  But  here  the  parties 
have  voluntarily  submitted  the  question  to 
arbitration,  and  the  award  on  Its  face  la 
quite  valid  and  binding,  without  the  aid  of 
the  contractual  clause  found  in  the  policy. 
The  only  value  of  that  clause  is  to  show  that 
the  proceeding  was  an  ordinary  and  proper 
one,  and  to  explain  the  verbiage  of  the 
award. 

89  A.— 26 


The  first  question  is  whether  it  constitutes 
such  a  defense  as  can  be  readily  availed  of 
by  the  several  complainants  as  a  defense  In 
a  court  of  law  to  the  several  actions  brought 
against  them.  It  seems  to  me  that  each  com- 
plainant, in  order  to  avail  himself  of  such 
defense,  must  either  pay  the  whole  sum 
awarded  into  court,  or,  at  his  peril,  take  the 
risk  of  ascertaining  In  advance  the  precise 
sum  which  Is  his  share  of  the  whole  to  pay 
under  the  terms  of  the  several  policies,  and 
pay  that  sum  into  court.  If  he  fails  to  pay 
into  court  the  precise  amount  which  a  Jury 
may  ted  to  be  his  share,  he  will  be  subject- 
ed to  costs  upon  a  recovery  of  that  precise 
amount;  and  this  state  of  facts  applies  to 
each  of  the  S3  suits  already  brought  or 
threatened  to  be  brought. 

It  was  suggested  by  the  counsel  for  the 
demurrant  that  one  payment  Into  court 
would  be  sufficient;  that  the  person  first 
sued  should  pay  the  whole  amount  of  the 
award  Into  court,  and  then  that  payment 
will  Inure  to  the  benefit  of  all  the  .others;  and 
that  the  court  of  law  will  not  require  more 
than  one  payment  The  bill  states  that  the 
suits  were  all  brought  In  one  court,  to  wit, 
the  circuit  court  of  the  county  of  Passaic; 
hence,  it  is,  perhaps,  to  be  presumed  that 
the  circuit  court  might  make  such  an  order. 
But  the  question  is  whether  it  Is  obliged  to 
do  It  or  not,  ex  deblto  JustltUe;  but  I  am  not 
sure  that  It  18. 

Again,  in  this  connection  another  question 
arises.  The  tender  of  the  whole  loss  was 
made  by  the  complainants  combined.  Can, 
then,  each  of  the  complainants  avail  Itself 
or  himself  of  such  a  tender  to  support  a  plea 
at  law  of  tender  of  a  smaller  amount,  being 
the  share  properly  due  from  him?  No  doubt, 
these  complainants  (although  it  Is  not  so  al- 
leged in  the  bill)  have  arranged  among  them- 
selves as  to  how  his  payment  shall  be  divid- 
ed among  them,  under  the  very  peculiar 
state  of  facts  here  existing.  And  they  nay 
have  done  this  arbitrarily,  and  not  on  prin- 
ciple, in  order  to  avoid  expense.  Or  it  may 
be  that  they  are  not  agreed  upon  such  di- 
vision, but  are  content  to  make  up  a  pool  to 
pay  the  amount,  and  then  quarrel  among 
themselves  hereafter  as  to  the  proper  adjust- 
ment of  contribution.  It  Is  well  tnown  that 
there  is  a  class  of  gentlemen  who  are  knowa 
as  Insurance  adjusters,  and  who  make  It 
their  business  to  ad  Just  Just  such  matters.  But 
they  may  agree,  or  they  may  disagree;  and 
the  result  would  be  a  litigation,  in  which  the 
defendant  has  no  Interest  whatever,  and 
should  be  content  If  he  gets  the  precise 
amount  which  's  due  him.  Now,  it  seems  to 
me  that  the  only  safe  way  for  the  several 
complainants  to  avail  themselves  of  their 
several  defenses  to  the  several  actions  will 
be  by  settling  In  advance  among  themselves 
the  precise  amount  that  shall  be  paid  by 
each,  and  by  each  paying  that  amount  into 
court  In  the  particular  suit  against  each. 
Having  done  that,  however,  they  will  be  met 
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with  the  right  of  the  plaintiff  In  the  action 
at  law  to  contend  that  that  partition  or  ad- 
justment ao  made  between  the  companies  Is 
not  the  true  one,  and  submit  it  over  again  In 
each  particular  case  to  the  Jury  In  that  case. 
And  here  opens  before  us  the  real  difficulty 
on  this  part  of  the  case.  If  the  plaintiff  Is  to 
have  33  actions  against  the  33  parties,  or, 
consolidating  the  Traders'  Lloyds,  If  he  is  to 
have  10  different  actions  against  10  different 
parties,  before  10  different  Juries,  the  finding 
of  the  Jury  In  one  case  will  not,  In  the  ab- 
sence of  stipulation,  bind  the  parties  or  the 
jury  In  another  case;  and  the  sum  total  of 
the  10  verdicts,  though  made  upon  the  basis 
of  the  validity  of  the  award  and  the  total 
amount  of  damage,  may  vary  from  the  ac- 
tual amount. 

In  answer  to  this  view,  It  is  urged  that  the 
proportion  which  each  of  the  underwriters 
should  bear  Is  fixed  by  the  terms  of  the  policy, 
so  tiiat  it  is  only  necessary  to  do  a  single  sum 
In  arithmetic  to  ascertain  the  amount  charge- 
able against  each.  This  would  be  so  If  each 
policy  covered  precisely  the  same  property;  but 
such  Is  not  the  case.  Some  of  the  policies  do 
not  cover  all  the  property,  and  those  that  do  not 
?over  all  the  property  do  not  In  themselves  cov- 
er Nthe  same  property;  but  there  Is  what  may  be 
called  a  double  or  triple  overlapping;  and  to 
ascertain  the  share  of  each  one  will  require  the 
ascertainment  of  the  amount  of  other  Insurance 
upon  the  particular  property  covered  by  the  par- 
ticular policy;  and  then  the  proportions  will, 
after  all,  have  to  be  adjusted  by  taking  into 
consideration  the  amount  and  value  of  property 
not  covered  by  the  particular  policy  Included 
In  other  policies  covering  that  property.  This 
view  presents  a  very  complicated  state  of 
things,  which,  as  I  said,  forms  a  problem  for 
an  experienced  Insurance  adjuster,  and  la  one 
very  difficult  for  a  jury  to  deal  with.  I  am 
satisfied  from  an  examination  of  the  schedules 
of  property  covered  by  each  policy  that  It  will 
be  very  difficult  for  the  complainants  to  main- 
tain their  several  defenses  at  law,  and  that 
they  ought  not  to  be  subjected  to  the  expense 
and  risk  of  that  attempt. 

The  further  question  arises  at  once,  cul  bono: 
Of  what  use  are  these  several  suits  at  law, 
brought  to  recover  a  fixed  sum  of  money,  which 
the  parties  owing  are  willing  to  pay  at  once?  la 
It  equitable  for  the  defendant  to  bring  so  many 
suits?  The  case  would  be  different  If  the  com- 
plainants had  not  waived,  as  between  them- 
selves and  the  defendant,  the  settlement  of  the 
relative  liabilities  between  themselves,  and 
agreed  in  some  way  in  making  up  the  money  td 
I>ay  the  defendant  at  once.  Of  course,  it  Is 
supposable  that  the  object  of  the  defendant  in 
bringing  these  actions  at  law  is  to  ask  the 
court  to  hold  that  the  award  is  not  valid  or 
binding  upon  him,  and  is,  for  some  reason  or 
other,  void.  Bnt  that  mere  supposition  cannot 
be  taken  Into  account  In  this  connection,  on 
demurrer,  where,  as  I  have  said,  we  must  pro- 
ceed upon  the  basis  that  the  award  is  binding, 
and  fixed  absolutely  as  between  the  parties  the 


damages  .to  the  property  covered  by  the  poli- 
cies, and,  as  a  result,  fixes  absolutely  the  meas- 
ure of  damages  against  the  complainants  in  fa- 
vor of  the  defendant  It  Is  Impossible  at  this 
stage  of  the  cause  to  anticipate  that  the  defend- 
ant may,  by  his  answer  and  proofs,  show  some 
good  reason  why  he  should  be  permitted  to  go 
into  a  court  of  law,  and  before  a  Jury,  to  con- 
test this  award.  When  he  can  show  a  good 
reason  for  such  course,  this  court  will,  as  a 
matter  of  course,  permit  him  to  pursue  it,  un- 
der such  restrictions  as  will  protect  the  com- 
plainants from  unnecessary  costs  and  litiga- 
tion. In  the  present  state  of  the  case,  however. 
It  seems  highly  inequitable  for  the  defendant 
to  resort  to  his  strict  legal  right  to  bring  33 
suits  at  law  to  collect  a  sum  of  money  which 
is  not  In  dispute,  and  which  has  been  tendered 
to  him,  and  to  compel  83  defendants  to  Incur 
the  risk  and  expense  of  making  distinct  de- 
fenses which,  even  If  successful  on  the  gen- 
eral question,  may  still  be  to  far  unsuccessful 
in  the  matter  of  tender  and  payment  Into  court 
as  to  subject  them  to  liability  to  pay  costs. 
Besides,  in  these  days  the  mere  matter  of  taxa- 
ble costs  does  not  Indemnify  for  the  labor  and 
expense  of  conducting  a  lawsuit.  For  all  these 
reasons,  It  seems  to  me  that  the  course  taken 
by  the  defendant  la  Inequitable  and  oppressive. 

It  la  said,  in  answer  to  this,  that  it  is  no  more 
so  than  what  occurs  every  day  In  actions  on 
policies  of  insurance.  Bat  It  is  a  well-known 
fact  that  It  Is  quite  usual,  where  there  are  sev- 
eral policies  of  insurance  upon  a  piece  of  prop- 
erty which  Is  destroyed  or  injured  by  fire,  and 
a  dispute  arises  either  upon  the  general  ques- 
tion of  liability  or  upon  the  extent  of  the  loss, 
for  the  parties  to  agree  among  themselves  that 
one  action  shall  be  brought  to  trial,  and  the 
liability  and  its  extent  on  the  other  policies 
shall  stand  or  fall  by  that  one  action.  In  point 
of  experience,  so  far  as  I  know,  the.  pressing 
of  so  many  actions  at  once  Is  not  common. 
Such  practical  consolidation  was,  I  believe,  the 
common  practice  In  England  under  the  old 
Lloyds  policies.  It  does  not  appear  in  this  case 
whether  any  attempt  has  been  made  to  save 
litigation  In  this  respect  by 'making  any  offer 
of  an  arrangement  of  that  sort,  and  the  maxim 
must  apply  that  "what  does  not  appear,  does 
not  exist."  It  may  be  that  the  defendant,  by 
his  answer,  will  show,  as  I  have  said,  that  he 
only  proposes  to  bring  one  action  to  trial  in  or- 
der to  test  the  validity  of  the  award,  based  up- 
on some  ground  which  does  not  appear  in  the 
complainants'  bill. 

There  is  still  another  reason  that  strikes  m« 
as  having  some  force,  and  which  intensifies 
the  inequitable  position  of  the  defendant,  or 
rather  eliminates  the  objection  for  multifari- 
ousness which  was  urged  by  him;  and  that  Is 
that  there  has  been  In  this  case  a  quasi  volun- 
tary consolidation  of  the  causes  of  action  by 
the  entering  into  the  joint  arbitration  agree 
ment  with  all  the  complainants.  This  was  un- 
doubtedly done  to  save  the  trouble  and  ex- 
pense of  10  or  11  different  arbitrations,  and 
also  the  extreme  difficulty  and  expense  of  as- 
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certaining  the  precise  amount  for  which  each 
one  was  liable.    ■ 

Upon  the  whole  case,  I  think  the  bill  dis- 
closes equity,  and  that  the  demurrer  must  be 
overruled.  This  result  seems  to  be  sustained 
by  authority.  The  right  of  several  individ- 
uals interested  in  a  single  question  to  combine 
in  an  action  in  equity  to  establish  their  right, 
in  order  to  save  multiplicity  of  actions,  is  rec- 
ognized by  the  text  writers.  Kerr,  InJ.  p. 
135,  where  the  learned  author  uses  this  lan- 
guage: "In  cases  where  there  is  one  general 
common  right  to  be  established  against  several 
or  a  number  of  distinct  persons,  whether  one 
person  claims  or  defends  a  right  against  many, 
or  many  claim  or  defend  a  right  against  one, 
a  court  of  equity  will  Interpose  in  order  to 
prevent  multiplicity  of  suits;  and  Instead  of 
suffering  parties  to  be  harassed  by  a  number 
of  separate  suits,  each  of  which  only  decides 
the  particular  right  in  question  between  the 
plaintiff  and  the  defendant  to  it,  it  will  at 
once  determine  the  right  by  a  decree,  having 
previously,  if  necessary,  directed  an  issue  for 
its  information.  It  1b  no  objection  to  the  bill 
that  the  plaintiffs  may  each  claim  a  right 
against  one  defendant,  or  several  defendants 
may  each  have  a  right  to  make  a  separate  de- 
fense against  the  claim  of  one  plaintiff,  pro- 
vided there  be  only  one  general  question  to  be 
settled  which  pervades  the  whole.  It  is  enough 
that  there  is  one  general  question  as  between 
the  one  plaintiff  and  the  several  defendants, 
or  the  one  defendant  and  the  several  plaintiffs." 
And  In  Ad.  BJ.  p.  199,  the  doctrine  is  thus 
stated:  "Bills  of  peace  of  the -first  class  are 
those  where  the  same  right  Is  claimed  by  or 
against  a  numerous  body;  as,  for  example, 
where  a  parson  claims  tithes  against  his  pa- 
rishioners, or  the  parishioners  allege  a  modus 
against  the  parson;  where  the  lord  of  a  manor 
claims  a  right  against  the  tenants,  or  the  ten- 
ants claim  a  common  right  against  the  lord; 
or  where  the  owner  of  an  ancient  mill  claims 
service  to  his  mill  from  all  the  tenants  of  a 
particular  district  In  all  these  cases,  the  only 
form  of  procedure  at  common  law  would  be 
that  of  a  separate  action  by  or  against  each 
parishioner  or  tenant,  which  would  only  be 
binding  as  between  the  immediate  parties,  and 
would  leave  the  general  right  still  open  to  lit- 
igation. In  order  to  remedy  this  evil,  a  suit 
may  be  sustained  by  the  court  of  chancery,  in 
which  all  parties  may  be  Joined,  either  indi- 
vidually or  as  represented  by  an  adequate 
number.  -  If  any  question  of  right  be  really 
in  dispute,  it  will  be  referred  to  the  decision 
of  a  court  of  law;  and,  when  the  general 
right  has  been  fairly  ascertained,  an  injunc- 
tion will  be  granted  against  further  litigation. 
If  particular  individuals  have  special  grounds 
of  action,  those  claims  will  be  left  untouched." 
And  Professor  Pomeroy,  in  his  treatise  on  Eq- 
uity (section  244  et  seq.),  in  dealing  with  the 
Jurisdiction  of  the  court  to  prevent  multiplicity 
of  suits,  enumerates  four  classes  of  cases,  the 
third  of  which  be  states  thus:  "Where  a  num- 
ber-of  persons  have  separate  and  individual 


claims  and  rights  of  action  against  the  same 
party,  A.,  but  all  arise  from  some  common 
cause,  are  governed  by  the  same  legal  rule, 
and  Involve  similar  facts,  and  the  whole  mat- 
ter might  be  settled  in  a  single  suit  brought 
by  all  these  persons  uniting  as  co-plaintiffs,  or 
one  of  the  persons  suing  on  behalf  of  the  oth- 
ers, or  even  by  one  person  suing  for  himself 
alone.  The  case  of  several  owners  of  distinct 
parcels  of  land  upon  which  the  same  illegal 
assessment  or  tax  has  been  laid  is  an  example 
of  this  class."  An  he  shows  by  an  elaborate 
examination  of  authorities  (sections  264-268) 
that  the  Jurisdiction  of  the  court  in  such  case 
has  frequently  been  Invoked  and  exercised,  and 
is  well  established.  Among  the  numerous  de- 
cided cases,  I  refer  to  the  following:  Roe  v. 
Bishop  of  Exeter,  Bun.  p.  57,  a  bill  to  estab- 
lish a  modus;  Powell  v.  Earl  of  Powis,  1 
Younge  ft  J.  159,  a  bill  by  numerous  freehold 
tenants  of  a  lordship,  having  rights  of  com- 
mon for  their  cattle,  and  of  turbary  and  es- 
tovers, to  establish  their  right,  and  to  enjoin 
numerous  actions  of  trespass  brought  against 
them  individually;  Kensington  v.  White,  3 
Price,  164,  a  bill  by  numerous  Individual  un- 
derwriters upon  the  same  risks  against  the 
insured,  for  special  relief;  Mills  v.  Camp- 
bell, 2  Younge  ft  0.  389,  a  similar  bill;  Irving 
v.  Viana,  McCleL  ft  Y.  563,  a  similar  bill;  Falls 
of  Neuse  Mfg.  Co.  v.  Georgia  Home  Ins.  Co., 
26  Fed.  1,  before  two  federal  Judges  (in  that 
case  several  actions  at  law  had  been  brought 
by  the  plaintiff  against  several  insurance  com- 
panies in  the  federal  court,  and  the  Insurance 
companies  moved  to  consolidate  Um»  suits,  and 
transfer  them  to  the  equity  docket,  and  to  al- 
low the  defendants  to  set  up  in  equity  a  de- 
fense common  to  all,  and  it  was  so  ordered); 
Osborne  v.  Railroad  Co.,  43  Fed.  824,  before  Mr. 
Justice  Harlan  (Sup.  Ct  IT.  S.)  and  Circuit 
Judge  Bunn,  a  suit  by  divers  landowners, 
owning,  severally,  different  tracts  of  land,  all 
depending  upon  the  same  title,  against  the 
railroad  company,  which  had  appropriated  by 
one  proceeding  the  lands  of  each;  Lovett  v. 
Prentice,  44  Fed.  459,  substantially  the  same 
case  as  the  last  In  the  same  direction  are 
Fuller  v.  Insurance  Co.,  36  Fed.  469;  Penne- 
feather  v.  Steam-Packet  Co.,  58  Fed.  481,  a 
case  of  marine  insurance;  Gadigan  v.  Brown, 
120  Mass.  493.  The  disposition  of  this  court 
to  uphold  this  kind  of  Jurisdiction  is  manifest- 
ed by  rule  132,  promulgated  by  Chancellor 
Zabriskle,  who  was  incited  thereto  by  feeling 
constrained  to  refuse  a  consolidation  of  several 
suits  in  equity  to  abate  the  same  milldam. 
Carlisle  v.  Cooper,  18  N.  J.  Eq.  241  (not  re- 
ported on  that  point). 

Another  ground  of  Jurisdiction  claimed  by 
the  complainants  is  that  they  are  entitled  to  a 
discovery  as  to  the  amount  paid  in  settlement 
of  claims  for  damages  to  this  property  by  the 
Buffalo  Insurance  Company  and  the  Traders' 
Lloyds,  there  being  an  allegation  that  a  set- 
tlement had  been  made  with  those  persons,  and 
that  they  had  withdrawn  from  the  syndicate. 
I  do  not  find  it  necessary  to  express  any  opin- 
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ion  as  to  whether  that  part  of  the  bill  strength- 
ens the  Jurisdiction  of  this  court  or  not.  I 
am  Inclined  to  think  that  It  does  not 

It  Is  urged  against  It  by  the  defendant  that 
It  Is  no  affair  of  the  complainants  whether  or 
not  the  underwriters  in  those  two  policies  have 
paid  anything  or  not,  since  the  liability  of  the 
complainants  is  confined  to  a  certain  amount 
against  each,  and,  If  the  defendant  has  re- 
ceived from  those  Insurers  more  than  what 
their  share  may  appear  to  be  on  a  final  settle- 
ment between  the  defendant  and  the  complain- 
ants, the  complainants  will  not  be  entitled  to 
any  credit  therefor.  I  am  Inclined  to  think 
that  the  defendant  is  right  in  this  contention, 
but  will  express  no  opinion  upon  it.  But,  if 
that  position  be  true,  It  still,  in  my  view,  is 
not  necessarily  unimportant  to  the  complain- 
ants to  know  that  such  payment  has  been  ac- 
tually made  to  this  defendant;  for  it  must  be 
observed  that  the  award  made  by  the  action 
of  all  the  parties  hereto  ascertained  the  total 
amount  of  damages  suffered  by  the  defendant, 
and  that  the  complainants  have  tendered  that 
whole  sum  to  the  defendant,  and,  of  course, 
must,  in  practice,  stand  by  that  tender,  and, 
on  a  proper  application,  must  pay  that  money 
Into  court.  But  such  payment  into  court  will 
be  subject  to  a  proper  reduction  for  the  share 
thereof  which  should  be  paid  by  the  two  In- 
surance companies  Just  named,  if  they  have 
paid  It  And  It  follows  that  the  fact  and 
amount  of  such  payment  is  important  In  order 
that  it  may  be  known  whether  it  Is  or  is  not 
sufficient  to  cover  their  share  of  the  obligation. 
I  will  advise  that  the  demurrer  be  overruled, 
with  costs. 

<184  Pa.  St  468) 

STERN  v.  STANTON  et  A 
(Supreme  Court  of  Pennsylvania.    Tan.  7, 
1898.) 
Execution  Sale— Time  of  Removing  Property— 
Re-Examining  Witness— Secondary  Evi- 
dence. 

1.  The  reasonable  time  which  a  purchaser  of 
poods  at  execution  Bale  has  in  which  to  remove 
them  from  premises  leased  by  the  execution 
debtor  is  the  time  required  to  move  them  with 
diligence,  in  the  ordinary  manner  of  moving 
mich  goods. 

2.  The  allowance  or  disallowance  of  questions, 
on  re-examination  of  witness,  for  purpose  of  ob- 
taining a  repetition  of  some  part  of  his  former 
testimony,  is  reviewable  only  in  ease  of  pal- 
pable abase  of  discretion. 

3.  Neither  the  person  writing  nor  the  person 
-dictating  p.  letter  can  testify  to  its  contents 
withont  proof  of  its  loss,  or  of  an  effort  and 
inability  to  produce  it' 

4.  Goods  purchased  at  execution  sale  cannot 
be  distrained  till  after  expiration  of  a  rea- 
sonable time  for  removing  them,  it  not  being 
enough  that  part  of  such  time  has  expired  with- 
out removal  of  any  of  the  goods. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Replevin  by  D.  L.  Stern,  trustee,  against 
William  Stanton  and  others,  for  goods  dis- 
trained for  rent  the  goods  having  belonged 
to  Danzlger  &  Co.,  and  been  sold,  on  execu- 
tion against  them,  while  in  a  store  leased  by 


them  from  defendants,  to  plaintiff,  as  trus- 
tee of  the  execution  creditors;  the  rent  for 
which  distraint  wis  made,  and  which  was 
payable  quarterly  in  advance,  not  having 
become  due  till  after  levy  of  the  execution, 
though  sale  thereunden  was  not  completed 
till  the  fourth  day  of  the  next  quarter. 
Judgment  for  plaintiff.  Defendants  appeal. 
Affirmed. 

A  V.  D.  Watterson  and  A  B.  Beld,  for  ap- 
pellants. Joslah  Cohen  and  A.  Israel,  for 
appellee. 

McCOLLUM,  J.  The  assignments,  from 
the  first  to  the  eighth,  Inclusive,  complain  of 
rulings  on  offers  of  evidence.  The  first  and 
second  are  based  on  the  admission  of  evi- 
dence, and  the  third,  fourth,  fifth,  sixth, 
seventh,  and  eighth  on  the  exclusion  of  It 
The  evidence  objected  to  and  admitted  waa 
clearly  competent  It  related  to  the  dimen- 
sions and  contents  of  the  leased  buildings, 
and  to  the  offer  of  the  plaintiff  to  pay  a 
month's  rent  It  was  unquestionably  rele- 
vant to  the  issues  of  fact  raised  by  the  plead- 
ings. 

The  objections  to  the  evidence  offered  and 
excluded  were  well  taken.  It  was  com- 
petent for  the  defendants  to  show  that  the 
plaintiff  had  a  reasonable  time  in  which 
to  remove  the  goods  after  the  sale  and  be- 
fore they  were  distrained.  But  the  rea- 
sonable time  allowed  for  their  removal  is 
not  the  time  within  which  they  might  possi- 
bly be  removed  by  extraordinary  effort 
It  is  not- the  shortest  possible  time  in  which' 
they  could  be  removed,  but  the  time  re- 
quired to  move  them  with  diligence,  In  the 
ordinary  and  usual  manner  of  moving  such 
goods.  Hence  evidence  showing  what  might 
possibly  be  accomplished  in  an  emergency 
calling  for  extraordinary  effort,  and  the  em- 
ployment of  unusual  methods,  Is  not  strictly 
relevant 

The.  allowance  or  disallowance  of  ques- 
tions addressed  to  a  witness,  on  a  re-exam- 
ination of  him,  for  the  purpose  of  obtaining 
a  repetition  of  some  part  of  his  former  tes- 
timony, is  a  matter  wlthir  the  sound  discre- 
tion of  the  court,  and  therefore  not  subject 
to  review,  unless  a  palpable  abuse  of  the  dis- 
cretion appears.  The  questions  addressed 
to  Watterson  on  the  defendants'  proposed  re- 
examination of  him  were  of  this  nature,  and 
the  disallowance  of  them  by  the  court  af- 
fords no  reasonable  ground  for  complaint 

It  Is  by  no  means  certain  that  a  letter  writ- 
ten and  sent  by  Watterson  &  Beld  to  their 
clients  on  the  day  the  goods  were  distrained 
would  be  competent  or  relevant  evidence  in 
this  issue.  It  Is  clear,  however,  that  neither 
the  person  who  wrote  it  nor  the  person  who 
dictated  It  could  testify  to  Its  contents  with- 
out proof  of  Its  loss,  or,  at  least  of  an  effort 
and  an  Inability  to  produce  It  It  is  sufll- 
dent  to  say  of  the  rejection  of  the  offer  to 
prove  the  contents  of  the  letter  that  the 
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grounds  for  the  Introduction  of  such  evi- 
dence, if  relevant  and  competent,  were  not 
laid. 

It  is  obvious  that  neither  Glonlnger  nor 
Weber  was  qualified  to  define  the  reasonable 
time  -  required  for  the  removal  of  the  goods 
In  question,  and  that  the  clandestine  and 
hurried  removal  by  a  tenant  of  his  goods 
from  the  Marshall  building  In  the  nighttime 
was  a  circumstance  not  material  or  relevant 
to  the  issue  to  be  determined  by  the  Jury. 
An  extraordinary  case,  like  a  hurried  remov- 
al of  goods  from  a  building  on  fire,  furnishes 
no  measure  of  the  reasonable  time  required 
for  the  removal  of  the  goods  in  this  case. 

For  the  reasons  above  stated,  we  conclude 
that  there  is  nothing  In  the  rulings  com- 
plained of  in  the  assignments  referred  to 
which  requires  or  would  Justify  a  reversal 
of  the  'Judgment.  The  ninth  and  tenth  as- 
signments complain  of  lntructlons  to  the  ef- 
fect that'the  plaintiff  was  entitled  to  a  rea- 
sonable time  in  which  to  remove  the  goods, 
and  the  eleventh  and  twelfth  assignments 
complain  of  the  refusal  of  the  court  to  hold 
that  the  alleged  Inaction  of  the  plaintiff  dur- 
ing a  part  of  that  time  authorized  the  defend- 
ants' to  distrain  the  goods  before  the  expira- 
tion of  it  The  court,  however,'  in  the  gen- 
eral charge  and  the  answer  to  the  plaintiff's 
second  point,  virtually  Instructed '  the  Jury 
that  if  they  found  from  the  evidence  that 
the  plaintiff,  on  the  day  before  the  goods 
were  distrained,  informed  the  defendants 
or  their  agents  that  he  did  not  intend  to  re- 
move the  goods,  and  that  it  was  his  purpose 
to  keep  them  where  they  were  until  he 
could  sell  them,  he  could  not  recover.  It 
seems  to  us  that  this  instruction  was  as  fa- 
vorable to  the  defendants  as  they  could  rea- 
sonably expect  The  goods  were  turned 
over  by  the  sheriff  to  the  plaintiff  Saturday 
evening,  January  4th,  and  they  were  dis- 
trained, by  the  defendants  Thursday  morn- 
ing, January  9th.  As  the  reasonable  time 
allowed  for  their  removal,  did  not  Include 
the  nighttime  or  Sunday,  It  must  be  held  to 
date  from  the  6th  of  January.  The  plain- 
tiff testified  that  on  the  6th  they  were  busy 
in  picking  out  and  delivering  the  goods 
bought  by  other  parties,  and  that  he  spent 
all  of  the  next  day  In  looking  for  a  place  to 
put  the  goods  purchased  by  him.  On  the 
8th  of  January  there  was  an  Interview  be- 
tween the  parties,  In  which  the  defendants 
were  represented  by  Watterson,  Black,  and 
Glonlnger,  and  the  creditors  for  whom  the 
goods  were  purchased  were  represented  by 
the  plaintiff,  Cohen,  and  Israel.  The  plain- 
tiff testified,  distinctly  and  positively,  that 
at  this  interview  it  was  agreed  that  he 
should  occupy  the  premises,  prior  to  April 
1st  for  such  time  as  he  might  need  them 
for  the  disposal  of  the  goods,  and  that  for 
the  time  he  actually  occupied  them  for  that 
purpose  he  should  be  chargeable  with  and 
pay  rent  at  the  rate  of  $2,000  per  month. 
The   testimony   of   Cohen   and  Israel   was 


equally  distinct  and  positive  In  support  of 
the  agreement  as  stated  by  him,  while  their 
testimony  and  his  was  flatly  contradicted  by 
the  testimony  of  Watterson,  Black,  and  Glon- 
lnger. Of  course,  If  the  Jury  found  the 
agreement  as  claimed  by  the  plaintiff,  that 
of  itself  entitled  him  to  recover.  On  the 
question  whether  he  had  a  reasonable  time 
in  which  to  remove  the  goods  before  they 
were  distrained,  there  was  not  much  con- 
flict in  the  evidence.  The  plaintiff  testified 
that  he  had  an  experience  of  14  years  In  re- 
moving goods,  and  that  It  would  take  from 
2  to  3  weeks  to  remove  the  goods  in  ques- 
tion, If  proper  care  was  exercised  to  prevent 
damage  to  them.  Rothschild,  who  superin- 
tended the  removal  of  the  goods  to  Kauf- 
mann's,  testified  that  It  took  from  10  to  12 
days  to  remove  them,  with  from  5  to  10  wag- 
ons and  from  20  to  30  men,  and  that  a  larger 
force  could  not  "have  been  practically  put 
upon  the  work."  Purvis,  who  was  employ- 
ed at  Kaufmann's,  was  charged  with  the 
duty  of  receiving  and  caring  for  the  goods 
as  they  were  brought  there,  and  he  testi- 
fied substantially  as  Rothschild  did  as  to  the 
time  taken  and  the  force  employed  In  re- 
moving them.  Hoeveler,  a  witness  called' 
by  the  defendants,  had  a  storage  house  and 
vans  and  wagons  for  moving  goods.  He 
had  been  In  the  business  7  years,  and  he  tes- 
tified that  It  would  take  5  days  to  move 
the  goods  to  his  warehouse,  and  put  them 
Into  store,  so  they  could  be  removed  again, 
and  that  in  removing  them  he  "would  use 
four  vans,  fonr  wagons,  and  the  necessary 
horses,  men,  and  clerks."  His  estimate  of 
the  time  within  which  be  could  remove  them 
did  not  Include  the  time  required  to  suitably 
pack,  and  arrange  them  for  removal.  The 
foregoing  summary  of  the  evidence  relating 
to  the  defendants'  claim  that  the  plaintiff  In- 
formed them  on  the  8th  of  January  that  he 
did  not  Intend  to  remove  the  goods,  to  the 
claim  of  the  plaintiff  of  an  agreement  under 
which  he  was  to  occupy  the  premises  until 
he  disposed  of  them,  and  to  the  reasonable 
time  required  for  the  removal  of  them,  suffi- 
ciently discloses  the  issues  of  fact  between 
the  parties.  It  is  settled  by  the  verdict 
that  .the  defendants'  claim  that  the  plaintiff 
Informed  them  that  he  did  not  intend  to  re- 
move the  goods  was  unfounded,  and  it  is 
shown  by  the  uncontradicted  testimony  in 
the  case  that  the  plaintiff  did  not  have  a 
reasonable  time  in  which  to  remove  the 
goods  before  they  were  distrained.  It  is 
practically  conceded  by  the  defendants  that 
the  plaintiff  did  not  have  sufficient  time  in 
which  to  pack  and  remove  the  goods  before 
the  9th  of  January,  but  they  contend  that 
as  he  did  not  pack  and  remove  any  of  them 
before  that  time,  he  lost  or  forfeited  his 
right  to  the  reasonable  time  the  law  allowed 
for  their  removal.  Is  their  contention 
sound?  We  are  clearly  of  the  opinion  that 
It  is  not  If  it  is,  it  logically  follows  that 
the  defendants  could  have  distrained   the 
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goods  on  the  7th  of  January,  although  the 
reasonable  time  required  for  their  removal 
was  10  days.  They  claim  that  there  is  au- 
thority for  this  contention  In  •  Gilbert  v. 
Moody,  17  Wend.  364.  In  that  case  the 
goods  sold,  and  subsequently  distrained,  were 
in  a  dwelling  house,  and  consisted  of  house- 
hold furniture,  which  could  readily  have 
been  removed,  and  no  reason  or  excuse  for 
delay  was  offered  on  the  part  of  the  plain- 
tiff. The  sale  was  made  by  the  sheriff  in 
the  afternoon  of  Saturday,  the  14th  of  July, 
and  the  goods  remained  on  the  leased  prem- 
ises until  Tuesday  morning,  the  17th  of  July, 
when  they  were  taken  by  the  defendants 
under  a  distress  warrant  for  rent.  "The 
goods  might  have  been  conveniently  remov- 
ed on  Saturday  afternoon,  at  a  trifling  ex- 
pense." Nelson,  C.  J.,  In  delivering  the  opin- 
ion of  the  court,  said:  "Goods  levied  upon 
by  execution  are  considered  In  custodla  legis 
until  the  proper  time  for  the  sale,  and  a 
reasonable  time  after  the  sale  for  the  pur- 
chaser to  remove  them.  2  Brod.  &  B.  362; 
1  Maule  ft  S.  711;  Bradb.  Dls.  84.  What  is 
a  reasonable  time  Is  a  question  of  law,  when 
there  Is  no  dispute  about  the  facts.  It  Is 
apparent  from  the  evidence  that  the  removal 
of  the  goods  could  have  been  effected  in  a 
few  hours;  the  whole  of  Monday  was  clearly 
a  sufficient  time  for  that  purpose."  It  will 
be  noted  that  in  the  case  cited  the  goods 
were  distrained  after  the  reasonable  time 
for  their  removal  had  expired,  and  no  rea- 
son or  excuse  was  assigned  for  the  delay. 
It  bears  no  resemblance  In  Its  facts  to  this 
case  and  it  furnishes  no  support  for  the  con- 
tention based  on  the  defendants'  second  and 
fifth  points. 

Further  reference  to  or  discussion  of  the 
evidence  affecting  the  material  Issues  in  the 
case  is  unnecessary.  The  excerpt  from  the 
charge  on  which  the  ninth  assignment  is 
based  does  not  require  special  consideration. 
Whether  the  excerpt  Is  considered  by  Itself, 
or  In  connection  with  the  rest  of  the  charge, 
Is  unimportant,  because  there  Is  no  material 
error  in  It  It  needs  no  citation  of  cases  to 
prove  that  it  is  not  error  to  express  an  opin- 
ion upon  the  weight  of  the  evidence,  if  the 
facts  be  left  to  the  jury.  All  the  assign- 
ments are  overruled.     Judgment  affirmed. 

(184  Pa.  St  £17) 

SCHMIDT  et  al.  v.  BAIZLBY  et  aL 

(Supreme  Court  of  Pennsylvania.     Feb.  7, 

1898.) 

Parol  Tbubt— Sufficiency  of  Evidence— Find- 
ings in  Equity. 
1.  In  an  action  by  O.  and  wife,  and  O.'s 
creditors,  to  establish  a  parol  trust  in  land,  it 
appeared  that  in  March,  1893,  O.  and  wife 
executed  to  defendant  two  absolute  deeds  of 
said  land,  to  secure  defendant  for  advances; 
that  the  transaction  was  an  incomplete  one; 
that  in  August,  1893,  said  deeds  were  de- 
stroyed, and  O.  and  wife  executed  to  defendant 
two  other  absolute  deeds  of  said  land;  that,  at 
the  time,  O.,  in  writing,  admitted  an  indebted- 


.  ness  to  defendant  of  936,041.11,  and  that  the 
deeds  were  executed  for  a  consideration  of 
$8,000,  as  the  agreed  equity  of  O.  in  the  land; 
tnat  a  few  days  later  a  supplement  to  said 
agreement  was  executed  by  O.,  setting  forth 
that  he  had  borrowed  $6,000  additional  from 
defendant,  and  that  the  balance  due  him  after 
crediting  the  98,000  was  931,178.76;  that  there 
was  stlD  due  from  O.  to  defendant  over  915,- 
500:  that  in  1893  and  1894  defendant  executed 
to  0.  leases  of  the  property,  in  which  defend- 
ant's ownership  was  admitted;  that  in  1895  O. 
represented  to  the  license  court  in  an  applica- 
tion, under  oath,  for  a  liquor  license,  that  de- 
fendant was  the  absolute  owner  of  said  proper- 
ty; that,  in  two  affidavits  in  certain  judicial 
proceedings,  O.  made  avermente  as  to  the 
purpose  for  which  such  deeds  were  executed, 
wholly  inconsistent  with  the  claim  that  there 
was  a  parol  trust;  that  O.  obtained  posbession 
of  the  premises  in  1894  under  a  lease;  that  the 
debts  claimed  to  be  due  to  said  creditors  were 
contracted  after  August,  1893.  The  existence 
of  a  trust  was  supported  only  by  the  testimony 
of  O.  and  his  wife.  Held,  that  the  bill  was  prop- 
erly dismissed. 

2.  Though  th<j  findings  in  an  equity  case 
should  be  expressed  in  separate  and  numbered 
clauses,  so  as  to  present  each  one  separately  and 
distinctly,  the  omission  to  do  so  is  not  ground 
for  reversal,  where  the  findings  are  expressed 
severally,  and  are  easily  capable  of  separate 
consideration. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Bill  by  Henry  a  Schmidt  and  others 
against  Budolph  R.  Balzley  and  another  to 
establish  a  parol  trust  in  certain  real  estate 
conveyed  by  plaintiffs  Alexander  Obermeyer 
and  Margaret  A.  Obermeyer,  his  wife,  to  de- 
fendant Rudolph  R.  Balzley.  From  a  de- 
cree dismissing  the  bill,  plaintiffs  appeal. 
Affirmed. 

Defendants  requested  the  court  to  find  as 
follows: 

"Findings  of  Fact  (1)  That  the  transac- 
tion in  February  or  March,  1893,  was  an  un- 
completed one;  and  the  arrangement,  what- 
ever it  was,  between  the  parties,  was  treat- 
ed as  such,  and  the  transaction  of  August 
12,  1893,  took  its  place.  (2)  That  the  trans- 
action of  August  12,  1893,  was  an  out  and 
out  conveyance  from  the  plaintiff  Alexander 
Obermeyer  and  Margaret  Obermeyer,  his 
wife,  to  the  defendant  Rudolph  B.  Balzley, 
for  the  consideration  of  98,000,  which  was 
agreed  upon  as  the  value  of  his  equity,  and 
for  which  he  was  given  credit  upon  the  in- 
debtedness due  from  him  to  said  Balzley. 
(3)  That  from  the  12th  day  of  August,  1803, 
up  to  the  21st  day  of  August,  1894,  defendant 
Rudolph  R.  Balzley  was  the  owner  in  fee  of 
the  premises  described  in  the  bill.  (4)  That 
from  the  21st  day  of  August,  1894,  up  to  the 
present  time,  defendant  John  Balzley  has 
been  the  owner  in  fee  simple  of  the  premises 
described  in  the  bill.  (5)  That  no  trust  was 
created  or  existed  between  the  said  Rudolph 
"?.  Balzley  and  plaintiffs,  or  either  of  them, 
with  regard  to  the  ownership  of  the  prem- 
ises described  in  the  bill.  (6)  That  there  is 
due  from  the  plaintiff  Alexander  Obermeyer 
to  defendant  Bndolph  R.  Balzley  the  sum  of 
914,105.62,  with  interest  from  say  May  17.  . 
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1894  (In  aU  $15,586.70),  and  there  is  due  tram 
him  to  defendant  John  Balzley  the  sum  of 
121,128.44,  with  Interest  (amounting  In  all 
to  J25.377.66),  of  which  $19,000,  with  Inter- 
est (in  all,  $23,026.80),  Is  secured  by  mort- 
gages upon  the  property  In  dispute.  (7) 
That  defendants  have  paid  on  account  of 
the  principal  of  prior  mortgages  secured  up- 
on said  property,  and  Interest  thereon,  taxes, 
water  rent,  insurance,  etc.,  the  sum  of  $27,- 
817.87,  and  that  said  Obermeyer  has  paid  oh 
account  of  rent  the  sum  of  $3,455,  and  there 
has  been  received  from  the  store  In  the  cor- 
ner property  the  sum  of  $900,  leaving  a  bal- 
ance of  disbursements  on  this  account  of 
$33,462.87.  (8)  That  defendant  Rudolph  R. 
Balzley  is  Indebted  to  defendant  John  Balz- 
ley In  the  sum  of  $70,000  and  that  the  con- 
veyance of  said  premises  from  said  Rudolph 
R.  Balzley  to  said  John  Balzley  was  In  part . 
payment  of  said  indebtedness.  (9)  That 
plaintiff  Alexander  Obermeyer  has  not  been 
continuously  In  possession  and  occupancy  of 
said  real  estate,  but  obtained  possession  there- 
of on  July  10, 1804,  under  the  lease  thereof  of 
that  date  from  said  Rudolph  R.  Balzley  to 
him.  (10)  That  the  debts  claimed  to  be  due 
from  plaintiff  Alexander  Obermeyer  to  plain- 
tiffs C.  Schmidt  &  Son,  Gallagher  &  Burton, 
and  Henry  B.  Orauley  were  contracted  long 
subsequently  to  the  12th  day  of  August, 
1893.  (11)  That  the  value  of  the  premises 
described  In  the  bill  Is  not  in  excess  of  $90.- 
000.  (12)  That  Margaret  A.  Obermeyer  has 
no  Interest  in  the  premises  described  in  the 
bill. 

"Findings  of  Law.  (1)  That  the  evidence  Is 
insufficient  to  establish  a  trust  on  the  part  of 
the  defendants,  or  either  of  them,  with  rela- 
tion to  the  plaintiffs  named  In  this  cause.  (2) 
That  the  evidence  Is  insufficient  to  establish  any 
trust  on  the  part  of  the  defendants,  or  either  of 
them,  in  relation  to  said  property.  (3)  That, 
so  far  as  said  plaintiff  Alexander  Obermeyer  is 
concerned,  the  alleged  trust  claimed  to  exist  In 
regard  to  said  premises,  not  being  In  writing 
as  required  by  statute,  is  void.  (4)  That,  so  far 
as  said  plaintiff  ^Alexander  Obermeyer  is  con- 
cerned, the  transaction,  if  it  be  conceded  that 
it  existed  as  set  forth  In  the  bill,  amounted  to  a 
mortgage  of  the  said  premises;  and  the  defeas- 
ance, not  being  reduced  to  writing,  signed,  ac- 
knowledged, and  recorded,  Is  void.  (5)  That 
so  far  as  the  plaintiffs  C.  Schmidt  &  Son,  Gal- 
lagher &  Burton,  and  Henry  B.  Grauley  are 
concerned,  they  have  an  adequate  remedy  at 
law.  (6)  That  the  plaintiffs  C.  Schmidt  & 
Son,  Gallagher  &  Burton,  and  Henry  B.  Grau- 
ley have  no  standing  to  maintain  this  bill,  and 
are  not  entitled  to  the  benefit  of  the  alleged 
trust  claimed  to  have  been  created.  (7)  That,  ■• 
even  if  the  facts  alleged  in  the  bill  were  con- 
ceded to  be  true,  the  defendants  are  entitled  to 
hold  the  said  property  until  the  amount  of  the 
debts  due  them,  respectively,  from  said  Alex- 
ander Obermeyer,  are  paid." 

The  opinion  of  the  court  of  common  pleas  la 
as  follows  (Gordon,  J.): 


"The  plaintiffs  are  Judgment  creditors  of 
Alexander  Obermeyer,  and  sue,  with  him  and 
his  wife,  for  the  purpose  of  having  set  aside, 
and  declared  null  and  void,  certain  convey- 
ances of  real  estate  in  the  city  of  Philadelphia 
executed  by  him  to  Rudolph  R.  Balzley,  one  of 
the  defendants.  The  said  Rudolph  R.  Balzley 
subsequently  conveyed  tne  premises  to  John 
Balzley,  the  other  defendant  Reconveyance 
by  these  defendants  to  Obermeyer  is  also 
prayed  for  in  the  b.11,  together  with  Injunctions 
restraining  the  defendants  from  exercising  any 
rights  of  ownership  in  the  premises.  The 
plaintiffs'  allegations  are  that  the  deeds  exe- 
cuted by  Obermeyer,  while  absolute  on  their 
face,  were  in  lact  conveyances  in  trust  to 
Balzley  for  the  purpose  of  being  held  and  used 
only  in  case  It  should  become  necessary  for 
the  said  BaMej  to  make  use  of  the  same  to 
protect  the  creditors  of  itald  Obermeyer,  and 
the  interest  of  him  and  bis  wife  therein.  In 
substance,  then,  this  is  an  effort  to  avoid  the 
effect  of  deeds  absolute  on  their  face  by  al- 
leging a  parol  trust  in  violation  of  which,  and 
in  fraud  of  the  creditors'  rights,  the  deeds  are 
being  used.  The  plaintiff  who  asserts  such 
facts,  to  avoid  the  effect  of  his  deliberate  acts, 
evidenced  by  solemnly  attested  deeds,  must 
establish  his  contention  clearly,  unequivocally, 
and  satisfactorily.  This  plaintiff  would  have 
no  standing  in  this  form  of  proceedings,  In 
our  Judgment,  except  for  his  allegation  of 
fraud;  and  th*-  proof  upon  this  subject  must 
not  be  left  to  uncertain  Inferences,  or  depend- 
ent upon  his  own  testimony,  but  must  be  defi- 
nitely established,  and  his  own  testimony  must 
be  substantially  corroborated  by  other  credible 
testimony.  While  the  evidence  taken  in  this 
case  Is  voluminous,  and  dealt  largely  with 
matters  of  account,  it  related  only  to  two  or 
three  propositions  of  fact,  the  determination 
of  which  must  control  the  case.  It  appears 
that  Obermeyer,  desiring  to  embark  in  another 
and  easier  business,  sought  or  met  Rudolph  R. 
Balzley,  whon.  he  knew,  and  with  whom  he 
had  had  very  friendly  relations.  Balzley,  for 
the  purpose  of  befriending  Obermeyer,  suggest- 
ed that  he  should  obtain  a  suitable  place  for 
setting  up  a  retail  liquor  store,  and  agreed  to 
furnish  him  with  the  necessary  funds  In  order 
to  obtain  title  to  a  suitable  property,  and,  from 
time  to  time,  to  supply  him  with  money  neces- 
sary to  carry  on  the  business.  Obermeyer 
obtained  such  a  property.  Balzley  supplied 
him  with  the  purchase  money  needed  to  secure 
the  title,  and  started  him  in  the  business. 
Their  relationship  from  that  on,  until  the  dif- 
ferences out  of  which  this  suit  grew  arose, 
was  of  the  most  Intimate  and  friendly  charac- 
ter. Balzley  continued  through  years,  appar- 
ently from  no  other  motive  than  that  of  re- 
gard for  Obermeyer,  and  a  desire  to  benefit 
him,  to  advance  him  money,  and  in  various 
ways  enable  him  to  prosper  in  business.  Aft- 
er a  time,  Obermeyer  became  embarrassed,  and 
was  indebted  to  Balzley  in  a  large  sum  of 
money.  In  March,  1893,  for  the  purpose  of 
reimbursing  and  securing  Balzley  for  the  ad- 
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vances  made,  he  conveyed  the  premises,  in 
two  separate  deeds.  Subsequently  Baizley  ad- 
vanced additional  sums  of  money  to  Ober- 
meyer,  and  In  August,  1803,  the  deeds  named 
were  canceled  or  destroyed,  and  new  deeds  for 
the  same  premises  again  executed  by  Ober- 
meyer  and  his  vt  ife.  Contemporaneously  with 
the  execution  of  these  deeds,  Obermeyer,  in 
writing,  admitted  an  indebtedness  to  Baizley 
of  $36,041.11,  and  recited  that  the  deeds  were 
executed  for  a  consideration  of  $8,000,  as  the 
agreed  equity  of  Obermeyer  In  the  premises 
above  the  Incumbrances,  and  that  Obermeyer 
was  to  receive  a  credit  of  $8,000  upon  his  in- 
debtedness. On  August  21,  1893,  a  supple- 
ment to  this  agreement  was  executed  by  Ober- 
meyer, setting  forth  that  be  had  borrowed 
above  $6,000  additional  from  Baizley,  and  tbat 
the  balance  due  to  Baizley  above  the  $8,000 
credit  allowed  for  the  conveyance  of  the  prem- 
ises was  $34,178.76.  Judgment  notes  for  this 
balance  were  also  executed  by  Obermeyer,  and 
accompanying  these  written  agreements  was  a 
detailed  statement  of  the  sums  due,  the  days 
upon  which  they  were  advanced,  the  interest 
thereon,  a  credit  of  $8,000  on  account  of  the 
conveyance  of  the  property,  and  a  net  balance 
was  struck.  It  is  to  avoid  the  effect  of  these 
conveyances  that  this  suit  Is  brought. 

"The  testimony  of  Obermeyer  Is  voluminous, 
Involved,  prolix,  and  uncertain.  Upon  one 
point  he  testifies  with  absolute  certainty,  and 
that  Is  as  to  his  allegation  of  the  purpose  for 
which  the  conveyances  were  made.  He  avers 
that  at  the  time  of  the  execution  of  the  deeds 
he  stated,  and  Baizley  expressly  agreed,  that 
the  conveyance  was  to  be  made  only  for  the 
purpose  of  securing,  if  necessary,  his  creditors 
and  his  wife.  His  wife,  as  a  witness  on  this 
point,  testified  similarly  to  her  husband.  It 
Is  impossible  to  read  Obermeyer's  testimony, 
as  It  was  impossible  to  l'sten  to  it,  without  see- 
ing that  upon  every  point,  except  this  material 
one,  he  vacillated,  hesitated;  was  uncertain, 
Involved,  and  Indefinite.  His  testimony  Is  con- 
tradicted flatly  by  that  of  Baizley,  the  other 
party  to  the  transaction,  and  these  three  wit- 
nesses constituted  all  who  testified  directly  up- 
on this  point  The  remainder  of  the  mass  of 
testimony  related  to  the  subject-matter  only 
collaterally.  Indirectly,  and  persuasively.  Con- 
fessedly, If  there  was  nothing  more  In  this  case 
than  the  conflicting  statements  of  Baizley  and 
Obermeyer,  the  testimony  of  the  latter  woald, 
alone,  be  Insufficient  to  set  aside  his.  solemn 
deed.  In  how  much  better  position  does  the 
corroboration  of  the  wife  put  his  testimony? 
We  would  not  be  understood  as  saying  that 
the  marital  relation,  of  Itself,  casts  any  doubt 
upon  the  credibility  of  the  wife;  but  as  she 
Is  a  party  to  the  deed,  and  as  she  also  can- 
not be  heard,  alone,  to  successfully  contradict 
her  grant  or  conveyance,  and  as  she  Is  as  much 
an  Interested  parry  as  her  husband,  her  testi- 
mony must  be  taken  with  the  same  legal  lim- 
itations, subject  to  the  same  necessity  for  cor- 
roboration, and  open  to  the  same  question  upon 
the  score  of  interest,  that  his  testimony  Is. 


If,  therefore,  his  testimony  Is  Incredible,  doubt- 
ful, and  contradictory  in  itself,  and  because 
of  Its  uncertainty,  her  testimony,  without  now 
criticising  It,  cannot,  then,  be  considered  logi- 
cally as  more  than  a  scintilla,  and  as  much 
less  than  satisfactory  proof.  Obermeyer  avers 
that,  such  was  his  confidence  In  Baizley,  that 
he  signed  any  papers  that  were  brought  to 
him,  that  he  was  a  sick  and  infirm  man,  that 
he  was  not  in  full  possession  of  his  will  pow- 
er, and  tbat  he  trusted  Baizley  to  the  extent 
of  taking  all  his  statements  without  Inquiry. 
When  a  full-grown  man  sets  up  such  a  de- 
fense as  this  against  the  effect  of  his  acts, 
It  is  always  suspicious.  In  this  case,  stripped 
of  the  plaintive  terms  in  which  Obermeyer 
sets  forth  his  Infirmities,  bis  testimony  amounts 
to  no  more  than  that  he  Is  a  very  sick  man, 
who  for  a  period  was  obliged  to  seek  a  health 
resort  because  of  his  physical  Ills,  and  possibly 
mental  depressions.  That  he  was  either  insane, 
forgetful,  incapable  of  thinking  logically  and 
correctly,  of  knowing  what  was  communicated 
to  him,  and  what  was  the  effect  of  the  acts 
he  was  committing,  cannot  possibly  be  con- 
cluded, upon  the  strongest  view  of  his  testi- 
mony. Indeed,  the  claim  under  which  he 
sues  In  this  case,  the  averments  he  makes  as 
to  the  purpose  and  effects  of  the  deeds  which 
he  executed,  If  true,  would  show  that  his 
mind  was  acute,  logical,  and  alive  to  all  the 
consequences  of  his  acts.  We  are  obliged  to 
conclude  that  Obermeyer  knew  perfectly  well 
his  situation  at  the  time  of  the  execution  of 
the  deeds,  and  the  effect  of  his  acts,  and  was 
in  full  possession  of  his  memory,  will,  and  rea- 
son. From  his  own  testimony,  It  is  apparent 
that  at  the  time  the  deeds  were  executed  he 
was  largely  Indebted  to  Baizley,  in  a  sum  of 
money  which,  while  he  was  unable  to  state 
or  declined  to  fix  definitely,  exceeded  twenty 
thousand  dollars;  and  Baizley  was  pressing 
him  for  some  adjustment,  payment  or  security 
for  the  debt.  While  It  may  be  true  that 
Obermeyer  trusted  Baizley  Implicitly,  as  he 
ought  to  have  dee  (for  he  was  the  sole  ben- 
eficiary of  their  transactions),  It  is  equally 
true  that  Baizley  trusted  Obermeyer  as  fully, 
and  evidenced  his  trust  by  large  and  contin- 
uous advances  of  money. 

"Obermeyer  made  an  effort,  on  the  stand, 
to  Impeach  the  correctness  of  the  statements 
of  Indebtedness,  and  the  Itemized  accounts 
which  were  signed  by  him,  and  affirmed  to  be 
true,  contemporaneously  with  the  execution  of 
the  deeds  of  August  12,  1893;  but  upon  this 
point  his  denials  were  In  the  air.  He  failed 
at  every  point  to  corroborate  his  dental  by  any 
testimony,  whereas  he  was  confronted  with 
scores  of  checks  bearing  his  signatures,  and 
evidencing  his  receipt  of  money.  Though  he 
averred  that  he  had  memoranda  or  accounts 
of  his  own  to  show  Indebtedness  of  Baizley 
for  various  small  sums,  by  which  he  sought 
to  reduce  the  amount  of  the  balance  which  he 
had  twice,  to  writing,  admitted  to  be  due  him, 
yet  he  produced  none  of  these  data.  Nothing 
could    be  more  unsatisfactory,  nothing  leas 
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worthy  of  credence,  than  his  testimony  upon 
this  point;  and  on  this  point  he  Is  the  sole 
witness.  It  may  be  true,  It  probably  Is  true, 
and  the  court  Is  Inclined  to  believe,  that  an 
absolutely  exact  statement  of  account  between 
Balzley  and  Obermeyer  Is  now  impossible. 
But,  If  this  Is  so,  it  proceeds  equally  from  the 
truthfulness  and  want  of  method  upon  both 
aides.  Certainly,  all  the  written  evidence,  all 
the  accounts  which  have  been  produced,  all 
the  checks,  all  the  receipted  bills,  all  the  mem- 
oranda and  agreements  and  statements  of  ac- 
count, are  In  favor  of  the  substantial  accuracy 
of  the  adjustment  of  Indebtedness  made  on  the 
12th  and  21st  of  August,  1893.  Upon  the 
testimony  of  Baizley  and  Obermeyer,  It  Is 
impossible  to  come  to  any  other  conclusion, 
and  we  so  find,  as  a  matter  of  fact,  that  the 
settlement  in  writing  made  by  Obermeyer  on 
August  12  and  August  21,  1883,  with  the  ac- 
companying itemized  account,  containing  a 
credit  to  Obermeyer  of  $8,000  as  a  considera- 
tion for  the  conveyance  of  August  12,  1893, 
was  a  settlement  and  adjustment,  up  to  that 
date,  of  the  accounts  between  these  two  men; 
and  there  is  no  satisfactory  testimony  to  sub- 
stantially contradict  these  writings,  or  to  re- 
duce the  amount  of  the  balance  then  declared 
by  the  plaintiff  Obermeyer.  On  the  subject 
of  (he  purpose  of  the  deeds  executed  by  Ober- 
meyer and  his  wife,  there'  are  certain  other 
uncontradicted  facts  which  must  be  controlling 
as  to  the  credibility  to  be  given  to  Obermeyer. 
Every  other  deliberate  act,  every  other  paper 
executed  subsequently  by  Obermeyer,  every 
other  statement,  outside  of  this  case,  made  un- 
der oath  by  Obermeyer,  contradicts  his  pres- 
ent testimony,  and  affirms  the  absolute  char- 
acter of  the  conveyance  made  by  him  to  Baiz- 
ley. Contemporaneously  with  the  execution 
of  the  deeds  he  executed  a  lease  in  writing 
under  which  he  became  the  tenant  of  Balzley, 
at  a  fixed  rental,  of  the  premises  In  question. 
This  rental  he  paid,  from  time  to  time,  by  the 
discharge  of  certain  Interest  upon  incumbran- 
ces as  it  became  due.  Again,  at  a  later  stage, 
he  executed  another  lease,  with  a  collateral 
agreement,  in  writing,  averring  the  ownership 
of  Baizley,  and  that  he  held  under  Baizley,  as 
a  tenant  Subsequently  still,  upon  making 
application  to  the  license  court  for  a  license 
for  these  premises,  In  another  name,  he  aver- 
red, under  oath,  that  Balzley  was  the  owner 
of  the  premises;  and  in  two  affidavits  made  in 
the  course  of  litigation  between  Baizley  and 
himself,  dated  March  23,  1895,  and  April  18, 
1895,  he  set  forth  explanations  of  the  execu- 
tion of  these  deeds  wholly  Inconsistent  with 
his  present  contention  in  this  suit,  for  he 
averred  in  those  affidavits  that  the'  convey- 
ances were  to  Baizley,  as  security  for  his 
<BalzIey's)  debt,  and  upon  the  agreement  of 
Baizley  to  reconvey  when  the  debt  should  be 
paid.  To-day  the  allegation  upon  which  he 
founds  his  present  equity,  and  upon  which  bis 
Judgment  creditors  appear  as  parties,  is  in  ab- 
solute contradiction  of  the  contents  of  those 
affidavits.     We  have  therefore  four  deeds  in 


writing  (the  two  of  Marph,  1893,  and  two  of 
August,  1893);  two  written  statements  of  ac- 
count, in  which  the  deeds  and  the  considera- 
tions for  them  are  referred  to,  dated  August 
12  and  August  23,  1893,  respectively;  two 
leases  from  Baizley  to  Obermeyer  (one  of  Au- 
gust 12,  1893,  and  one  as  late  as  July  10, 
1894),  In  which  the  ownership  of  Baizley  was 
admitted,  and  the  tenancy  under  htni  created; 
an  application  to  the.  license  court  In  the  year 
1895,  in  which  Obermeyer,  under  oath,  rep- 
resented to  the  court  that  Baizley  was  the 
sole  and  absolute  owner  of  the  premises;  and 
two  affidavits,  filed  In  Judicial  proceedings,  in 
which  Obermeyer  makes  averments  respecting 
the  purpose  for  which  the  deeds  were  executed 
wholly  inconsistent  with  the  foundation  of  his 
present  bin  of  complaint.  Thus,  eight  times 
he  executed  writings  under  seal,  bearing  up- 
on and  acknowledging  the  absolute  character 
of  these  conveyances,  and  the  valuable  con- 
sideration for  them,  once  swore  to  an  applica- 
tion for  E/  license  averring  the  same  facts,  and 
twice  afterwards  made  other  affidavits  con- 
tradicting his  testimony  in  the  present  case. 
With  such  a  volume  of  testimony  of  the  most 
solemn  character,  thus  made  by  himself,  iter- 
ating and  reiterating,  under  oath  and  other- 
wise, the  validity  and  integrity  of  his  deeds 
and  conveyances,  how  Is  it  possible  to  treat 
his  present  testimony  as  otherwise  than  whol- 
ly unworthy  of  belief?  As  such  we  find  It, 
and  regard  the  case,  as  presented  by  him, 
as  wholly  Inadequate  to  justify  a  chancellor 
in  setting  aside  and  annulling  the  deeds  to  the 
defendant  Rudolph  R.  Baizley.  With  this 
view  of  Obermeyer's  testimony,  it  is  unneces- 
sary to  advert  upon  that  of  his  wife;  and  it 
is  sufficient  to  say  that  it  likewise  is  dismissed 
as  unworthy  of  belief,  and  as  insufficient  to 
entitle  the  complainants  to  the  relief  asked 
for.  For  these  reasons  the  plaintiffs'  bill 
must  be  dismissed. 

"In  response  to  the  defendants'  request  for 
specific  findings  of  facts,  we  answer  that  the 
following  requests  are  affirmatively  found:  No. 
1,  No.  2,  No.  3,  No.  4,  No.  5,  No.  6,  No.  7,  No.  9, 
No.  10,  No.  11,  No.  12.  As  to  request  No.  8, 
the  court  answers  that  it  Is  impossible,  upon 
the  evidence  before  us,  to  state  accurately  the 
amount  of  indebtedness  of  Obermeyer  to 
Baizley  at  this  time;  but  we  do  find  that  the 
statement  of  accounts  agreed  to  and  signed 
by  Obermeyer  on  August  12  and  August  21, 
1893,  constitute  a  full  statement  of  the  ac- 
counts between  them  at  that  time,  and  do  ad- 
judge the  balance  stated  therein  to  have  been 
then  due  by  Obermeyer  to  Baizley.  It  possi- 
bly ought  also  to  be  said  that  the  evidence  ad- 
duced by  the  defendant  of  experts  in  the  value 
of  real  estate  fully  satisfies  the  court  that  the 
eight  thousand  dollars  agreed  upon  by  the 
parties  in  August,  1893,  as  a  proper  valuation 
of  the  equity  of  Obermeyer  in  the  premises 
in  question,  was  a  fair,  full,  and  ample  valua- 
tion; and,  Independently  of  the  agreement  be- 
tween the  parties  as  to  its  value,  the  court 
would  so  find  upon  the  testimony  of  these  ex- 
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perts  alone.  In  response  to  the  requests  of 
the  defendant  as  to  the  findings  of  law,  we 
answer  affirmatively  the  requests  Nos.  1  and 
2;  bat  the  other  requests  for  findings  of  law, 
being  In  the  alternative,  need  not  be  treated. 
For  the  reasons  above  set  forth,  the  plaintiffs' 
bill  is  dismissed,  with  costs." 

M.  J.  O'Callaghan  and  Joseph  P.  McCuilen, 
(or  appellants.     Read  &  Pettlt,  for  appellee. 


PER  CURIAM.  An  examination  of  the  tes- 
timony In  this  case  convinces  us  that  the 
findings  of  fact  made  by  the  learned  court 
below  were  entirely  Justified— Indeed,  requir- 
ed—by the  evidence  before  the  court  We  do 
not  see  how  any  other  or  different  findings 
could  have  been  made  with  any  propriety. 
The  conclusions  of  law  are  so  necessarily 
consequent  upon  such  determinations  of  fact 
that  they  -  cannot  be  controverted.  We  are 
very  clearly  of  opinion  that  the  decree  dis- 
missing the  bill  was  correct,  and  we  affirm 
It,  upon  the  findings  of  fact  and  conclusions 
of  law  expressed  In  the  opinion.  It  would 
have  been  more  suitable  If  the  findings  had 
been  expressed  In  separate  and  numbered 
clauses,  so  as  to  present  each  one  independ- 
ently and  distinctly,  and  such  Is  the  usual 
practice.  We  do  not  think,  however,  that  the 
omission  to  do  this  is  a  cause  of  reversal,  as 
the  findings  are  expressed  severally,  and  are 
easily  capable  of  separate  consideration.  De- 
cree affirmed,  and  appeal  dismissed,  at  the 
costs  of  the  plaintiffs. 


084  Pa.  St.  GET) 

CITY  OF  PHILADELPHIA  v.  WALL  et  aL 

(Supreme  Court  of  Pennsylvania.     Feb.  7, 

1898.) 

Ucjncir.ii.  Corporations— BuiLpnrOS  oh  Nabbow 
Btbbkts. 

O.  street,  In  Philadelphia,  was  dedicated  in 
1849,  was  laid  out  to  the  width  of  21  feet,  and 
was  wholly  unimproved  by  brick  or  stone  build- 
ing prior  to  April  21,  1855,  and  such  street  was 
still  of  the  same  width  in  1894.  Prior  to  July, 
1894,  the  owner  of  a  lot  abutting  on  G.  street, 
pursuant  to  a  building  permit,  erected  on  said 
lot  a  brick  stable,  fronting  on  the  street,  but 
on  foundations  set  back  two  feet  from  the 
building  line.  Held,  that  the  erection  of  such 
building  was  not  a  violation  of  Act  April  21, 
1865  (P.  L  265)  |  6,  providing  that  no  building 
shall  be  erected  on  any  street  hereafter  to  be 
laid  out,  or  if  laid  out  and  wholly  unimproved 
by  brick  or  stone  buildings  before  passage  of 
this  act,  of  a  less  width  than  25  feet;  the  erec- 
tion 2  feet  from  the  line  being  a  practical  widen- 
ing of  the  street  to  25  feet. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

BUI  by  the  city  of  Philadelphia  against 
Charles  F.  Wall  and  Walter  Tryday  for  an 
Injunction.  From  a  judgment  dismissing  ex- 
ceptions to  and  confirming  the  report  of  a 
referee  in  favor  of  defendants,  plaintiff  ap- 
peals.   Affirmed. 

The  report  of  the  referee  is  as  follows: 
"The  undersigned  referee,  to  whose  deci- 


sion all  matters  in  controversy  In  above  case 
was  submitted  by  agreement  dated  Septem- 
ber 11,  1898,  under  the  provisions  of  the  act 
of  assembly  approved  June  16,  1836  (said 
agreement,  with  the  pleadings  In  the  case, 
la  hereto  attached),  respectfully  reports: 

"That,  having  given  due  notice  to  both  par- 
ties in  interest,  he  held  the  first  meeting  for 
the  purposes  of  his  appointment  upon  Fri- 
day, October  30,  1896,  at  3  o'clock  p.  m„  at 
his  office,  N.  E.  corner  Broad  and  Arch 
streets,  at  which  time  and  place  he  was  at- 
tended by  Norrts  S.  Barratt,  Esq.,  for  the 
city  of  Philadelphia,  and  Charles  H.  Ed- 
munds for  Charles  F.  Wall  and  Walter  Try- 
day,  defendants.  Meetings  were  held  by  the 
referee  weekly,  extending  over  a  period  of 
five  months,  and  much  testimony  has  been 
taken,  which  the  referee  herewith  submits 
with  this  report 

"The  bill  of  complaint  in  this  case  char- 
ges: (1)  That  defendant  Charles  F.  Wall  Is 
the  owner  of  said  premises  described  In  said 
bill  of  complaint  (2)  That  said  defendant 
Charles  F.  Wall  contracted  with  the  defend- 
ant Walter  Tryday  to  erect  a  two-story  brick 
stable  on  said  lot;  that  said  defendant  ap- 
plied for  and  obtained  a  permit  to  erect  a 
stable  on  premises  No.  881  N.  Forty-First 
street  a  copy  of  which  permit  Is  annexed  to 
said  bill  of  complaint  (3)  That  said  defend- 
ant Walter  Tryday  erected  said  stable  on 
said  lot  but  instead  of  fronting  the  same 
on  Forty-First  street,  fronted  the  same  on 
Garden  street  (4)  That  the  width  of  Oar- 
den  street,  as  now  opened,  is  21  feet  the 
same  having  been  dedicated  of  that  width 
to  public  use.  (5)  That  said  Garden  street 
was  laid  out  of  the  width  of  21  feet  and 
wholly  unimproved  by  brick  or  stone  build- 
ings prior  to  the  passage  of  the  act  of  April 
21,  1855.  (6)  That  the  erection  of  said  stable 
fronting  on  said  Garden  street  Is  in  direct 
violation  of  said  act  And  said  complainant 
prayed  for  equitable  relief:  (1)  That  said  de- 
fendants be  enjoined  from  erecting  said  stable 
fronting  on  said  Garden  street  (2)  That  said 
defendants  be  required  to  take  down  and  re- 
move said  stable.  The  answer  of  said  de- 
fendants: (1)  Admits  the  fact  stated  in  first 
paragraph  of  the  bill.  (2)  Admits  that  a  con- 
tract was  entered  into  between  defendants 
for  the  erection  of  a  stable  on  the  rear  of 
said  premises,  and  that  the  permit,  a  copy 
of  which  is  annexed  and  marked  'Exhibit 
A,'  was  Issued.  (3)  Admits  that  the  stable 
was  erected  In  accordance  with  the  permit 
fronting  on  said  Garden  street  on  the  rear 
end  of  the  lot  mentioned.  (4)  Requires  proof 
of  the  fourth  and  fifth  allegations  of  the  bill, 
and  avers  that  the  building  was  set  back  2 
feet  so  that  by  the  owners  of  the  lot  on  the 
opposite  side  of  Garden  street,  when  build- 
ing, also  receding  2  feet  the  said  Garden 
street  would  be  of  a  width  of  25  feet  (5) 
Denies  that  the  stable  was  erected  In  viola- 
tion of  law,  but  on  the  contrary,  avers  that 
It  was  constructed  strictly  according  to  law. 
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"Findings  of  Fact 

"The'  referee  finds  from  the  bill,  answer, 
and  proofs:  First  That  said  Charles  F.  Wall 
is  the  owner  of  said  premises  described  in 
said  bill  of  complaint  Second.  That  the 
said  Charles  F.  Wall  contracted  with  the  de- 
fendant Walter  Tryday  to  erect  a  two-story 
brick  stable  on  said  lot;  that  said  defendant 
applied  for  and  obtained  a  permit  to  erect  a 
stable  in  rear  of  said  premises.  881  N.  Forty- 
First  street  a  copy  of  which  permit  is  an- 
nexed to  said  bill  of  complaint  Third.  That 
said  Walter  Tryday  proceeded  with  the  erec- 
tion of  said  stable  upon  said  lot  of  ground 
above  described,  fronting  the  same  on  Gar- 
den street  upon  foundations  set  back  2  feet 
from  the  building  line  of  said  Garden  street 
of  a  width  of  21  feet  and  the  same  Is  now 
finished  In  accordance  with  the  permit  given 
by  the  building  inspectors.  Fourth.  That 
Garden  street  as  now  opened  is  21  feet  wide, 
and  it  was  dedicated  to  public  use  by  George 
Hutton  by  deed  of  dedication  dated  October 
11,  1849,  duly  executed,  acknowledged,  and 
recorded  In  Deed  Book  G.  W.  C,  No.  26, 
page  430,  etc.  Fifth.  That  said  Garden  street 
was  laid  out  of  the  width  of  21  feet  and 
wholly  unimproved  by  brick  or  stone  build- 
ing prior  to  the  passage  of  the  act  of  assem- 
bly approved  April  21,  1855. 

"The  evidence  upon  which  the  fourth  find- 
ing of  fact  Is  based  consisted  principally  of 
the  deed  of  dedication  dated  October  11, 
1849;  the  plan  of  Garden  street  prepared 
from  the  official  record  of  the  city  by  Joseph 
Johnson,  surveyor  and  regulator  of  the  Elev- 
enth district  showing  Garden  street  of  the 
width  of  21  feet;  and  the  testimony  of  said 
Joseph  Johnson,  Harriet  Francis,  and  Thom- 
as A  Andrews,  besides  other  old  deeds,  de- 
scribing the  premises  conveyed  as  extending 
to  Garden  street  laid  out  of  the  width  of  21  feet 
Mr.  Johnson  testified  that  Garden  street  has 
been  used  as  a  public  thoroughfare,  and  has 
been  partly  paved  and  curbed.  Mrs.  Francis 
testified  that  she  knew  Garden  street  as  far 
back  as  1852,  opened  and  used  by  the  public. 
Mr.  Andrews  testified  that  he  knew  Garden 
street  as  it  Is  prior  to  1855,  and  down  to  the 
present  time.  Other  parts  of  the  testimony, 
however,  support  the  finding. 

"In  support  of  the  fifth  finding  the  referee 
quotes  the  following  testimony: 

"Joseph  Johnson,  notes  of  testimony:  'Q. 
Your  personal  knowledge  covers  29  years? 
A.  Yes,  islr.  Q.  From  your  first  recollection, 
were  there  any  improvements  on  Garden 
street  between  Westminster  and  Garden 
street?  A  Nothing  but  frame  stables.  Q. 
You  do  not  remember  any  stone  structures 
on  either  side  of  the  street?  A.  I  do  not  re- 
member any  brick  or  stone  structures  on  ei- 
ther side  of  street' 

"Mrs.  Harriet  Francis,  whose  testimony 
was  as  follows:  'Q.  Do  you  recollect  It  [Gar- 
den street]  and  recall  It  prior  to  1855?  A.  I 
do.  Q.  Do  yon  recollect  whether  it  was  im- 
proved by  any  brick  or  stone  buildings  be- 


tween Ogden  street  and  Westminster  ave 
nue  prior  to  April,  1855?  A  I  do  not  think 
It  was.' 

"George  Hancock,  surveyor  and  engineer, 
and  who  was  one  of  the  city  surveyors  from 
1S55  to  1880  in  charge  of  the  district  In 
which  Garden  street  Is  situated,  whose  testi- 
mony was  as  follows:  'Q.  Do  you  recollect 
when  Garden  street  was  laid  out?  A  1  do. 
Q.  Who  was  H  laid  out  by?  A.  By  George 
Hutton.'  And  whose  entire  testimony  Is  con- 
clusive as  to  the  fact  that  Garden  street  was 
laid  out  opened  of  the  width  of  21  feet  and 
used  by  the  public  prior  to  the  act  of  April 
21,  1855,  and  that  it  was  not  improved  by 
brick  or  stone  buildings  prior  to  April,  1855. 

"Thomas  A.  Andrews,  whose  testimony  was 
as  follows:  *Q.  Mr.  Andrews,  how  long  have 
you  known  Garden  street?  A.  About  fifty 
years.  Q.  You  have  known  it  then  prior  to 
April,  1855?  A.  Yes.  Q.  Was  Garden  street 
Improved  by  any  brick  or  stone  buildings 
prior  to  April,  1855,  as  far  as  you  can  recol- 
lect? .  A.  No,  sir.  Q.  Did  you  live  In  that 
vicinity  at  the  time?  A  I  lived  at  the  cor- 
ner of  Westminister  avenue  and  Forty-First 
street  then  called  Morrison  street.' 

"It  has  been  argued  that  Garden  street  be- 
tween Ogden  and  Parrish  streets,  was  built 
upon  prior  to  April,  1855,  and  that  therefore, 
as  some  portion  of  Garden  street  was  built 
upon,  it  permitted  any  portion  of  said  street 
to  be  built  upon,  even  though  it  was  squares 
away  from  the  section  of  Garden  street  up- 
on which  the  stable  In  this  case  was  built. 
While  we  deem'  such  argument  fallacious,  if 
the  facts  were  as  stated,  yet  it  is  well  to  con- 
sider the  testimony  upon  the  question  as  to 
whether  any  portion  of  Garden  street  was 
improved  by  brick  or  stone  buildings  prior 
to  the  act  of  April  21,  1866.  The  testimony 
of  Mr.  Andrews  on  this  point  is  clear:  "Q. 
Mr.  Andrews,  when  Judge  Kelly  would  drive 
from  Ogden  street  down  to  his  stable  did 
he  drive  over  his  own  property?  A.  Yes, 
sir.  Q.  He  owned  the  property  all  the  way 
to  Ogden  street?  A.  He  owned  the  entire 
block.  Q.  Do  yon  remember  whether  or 
not  there  was  a  fence  to  prohibit  any  one 
from  going  below  Ogden  street?  A.  The 
other  end  was  closed,  but  when  he  alterel 
his  house  several  years  afterwards  he  put 
an  iron  gate  there  through  which  he  would 
drive  in,  but  then  the  rear '  was  always 
open.'  And  also:  'Q.  Judge  Kelly's  stable 
was  built  before  1865,  was  it  not?  A.  In 
1851.  Q.  On  what  line  did  Judge  Kelly 
build  his  stable?  A.  Well,  that  I  do  nrt 
recollect.  It  was  further  back  than  present 
stable,  because  he  rebuilt  Q.  But  It  was 
on  the  line  of  Garden  street?  A.  It  faced 
Garden  street;  it  was  about  25  or  80  feet 
back  of  Garden  street.' 

"Conclusions  of  Law. 

"18  the  erection  of  said  stable  upon  said 
lot  of  ground  described  in  said  bill  of  com- 
plaint fronting  on  Garden  street  in  direct 
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violation  of  the  act  of  the  general  assembly 
approved  April  ZL,  1856,  and  should  said  de- 
fendants be  required  to  take  down  and  re- 
move the  same?  The  act  of  April  21, 1855, 
reads  as  follow*  (P.  L.  266,  {  6):  'No  new 
dwelling  house,  or  other  building  within  said 
city,  shall  front  upon  any  street,  alley  or 
court,  which  shall  be  of  less  width  than 
twenty  feet,  or  without  being  made  to  re- 
cede, so  that  such  street,  alley  or  court  shall 
be  of  that  width,  the  buildings  on  each  side 
equally  receding,  the  damages  for  which 
widening  shall  be  assessed  and  paid  to  the 
owner  in  the  manner  provided  by  law  in 
case  of  opening  new  streets;  every  new 
dwelling  house  shall  also  have  an  open 
space  attached  to  it,  in  the  rear  or  at  the 
side,  equal  to  at  least  12  feet  square;  and 
no  building  of  any  kind  shall  be  permitted 
to  be  erected  on  any  street,  court  or  alley 
hereafter  to  be  laid  out,  or  if  laid  out  and 
wholly  unimproved  by  brick  or  stone  build- 
ings before  the  passage  of  this  act,  of  a  less 
width  than  twenty-five  feet;  and  every 
builder  or  owner  who  shall  hereafter  build 
otherwise  than  'aforesaid  shall  pay  to  the 
said  city  one  hundred  dollars,  to  be  recover- 
ed with  costs,  as  debts  of  that  amount  may 
by  law  be  recovered,  and  shall  be  restrained 
by  injunction.'  By  a  careful  reading  of  said 
act  it  will  be  seen  that  there  was  In  the 
minds  of  the  legislature  evils  which  it  was 
their  purpose  to  remedy;  that  is  to  say, 
there  were  narrow  streets  within  the  limits 
of  the  city  of  Philadelphia,  built  upon  of  the 
width  of  20  feet  or  less,  and  some  not  built 
upon  of  a  width  less  than  25  feet  For  those 
already  built  upon  of  a  less  width  than  20 
feet,  the  remedy  was  to  prevent  further  erec- 
tion of  new  buildings  fronting  on  said  street, 
unless  they  recede  to  the  20-feet  line;  but 
there  was  nothing  to  prevent  new  buildings 
having  their  side  on  the  20-feet  line.  As 
was  said  in  the  statement  of  Ell  K.  Price 
In  Guarantee  Co.  v.  City,  31  Leg.  Int.  240; 
The  purpose  was  to  widen  the  narrower  one 
[meaning  street],  where  the  front  was  on  It 
only,  leaving  the  entrance  to  it  between 
buildings  that  only  flanked  upon  It  undis- 
turbed. If  more  had  been  intended,  other 
words  would  have  been  required."  Where 
the  street  was  of  less  width  than  25  feet, 
and  wholly  unimproved  by  brick  or  stone, 
the  remedy  was  to  prevent  the  erection  of 
all  buildings,  whether  they  front  or  side  up- 
on said  street,  unless  they  recede  to  the  25- 
feet  line.  The  effect  of  this  was  to  have 
all  new  streets  25  feet  wide.  The  former 
section  of  the  act.  In  relation  to  20  feet,  re- 
fers to  streets  already  built  upon,  and  the 
latter  section,  in  relation  to  25  feet,  refers 
to  streets  not  built  upon  or  not  laid  out  Ac- 
cording to  the  plaintiff's  contention,  if  the 
street  was  of  a  less  width  than  25  feet  and 
wholly  unimproved  by  brick  or  stone  build- 
ings, the  act  absolutely  prohibits  the  erec- 
tion of  any  building  until  said  street  is  open- 


ed to  the  width  of  25  feet;  and  In  such  case 
Injunction  would  lie  to  prevent  the  erection 
of  the  building,  or,  If  having  so  built  after 
the  pasage  of  the  act  from  the  continuance 
of  such  building  contrary  to  the  requirement 
of  the  act  In  this  case  we  have  only  to 
consider  the  act  so  far  as  It  applies  to  a 
street  less  than  25  feet  wide,  and  wholly  un- 
improved by  brick  or  stone  buildings  prior 
to  the  passage  of  the  act 

"It  has  been  argued  with  much  force  by 
the  city's  counsel  that  this  apparent  prohi- 
bition is  absolute  and  that  no  building  of 
any  kind  or  description  could  be  erected  on 
a  street  less  than  26  feet  wide.  If  this  was 
the  intention  of  the  legislature  when  the  act 
was  passed  It  would  be  in  effect  a  practical 
confiscation  of  land  abutting  on  a  street  less 
than  25  feet  and,  until  the  street  was  open- 
ed to  the  full  width  of  25  feet  no  building 
of  any  kind  could  be  erected  on  any  line 
with  an  outlet  to  the  street  In  City  v. 
Mlchener,  30  Leg.  Int  116,  Brewster,  J., 
draws  no  distinction  between  streets  of  a 
less  width  than  20  feet  and  those  of  a  less 
width  than  25  feet  In  referring  to  the  act 
he  says:  Its  plain  Intent  and  meaning  were 
to  secure  a  width  of  20  feet  for  all  highways 
then  existing  and  25  feet  for  all  streets  here- 
after to  be  laid  out  To  accomplish  this 
purpose,  and  thus  to  beautify  the  city,  and 
to  secure  the  health  of  its  inhabitants,  the 
law  provides  for  the  receding  of  every  new 
building,  and  secures  compensation  to  the 
owner.'  If  the  contention  of  the  city  was 
correct  the  effect  would  be  to  compel  the 
defendant  to  tear  down  his  building,  wait 
until  the  street  was  widened,  and  then  re- 
construct It  on  exactly  the  same  foundation 
lines.  This  would  be  an  unnecessary  de- 
struction of  property,  never  contemplated  by 
the  author  of  the  law,  Mr.  Eli  K.  Price,  or 
the  legislature.  That  the  act  should  be  read 
as  an  entirety,  and  that  the  clause,  'or  with- 
out being  made  to  recede  so  that  such  street 
alley  or  court  shall  be  of  that  width,  the 
buildings  on  either  side  equally  receding,' 
refers  to  25-f eet  streets  as  well  as  to  20-feet 
streets,  Is  clear  to  your  referee.  The  act 
Is  an  entire  act  the  penalties  for  the  viola- 
tion of  either  class  are  the  same,  and  no 
possible  reason  can  exist  for  separating  the 
two  classes,  and  forcing  a  construction  of 
the  act  that  In  the  opinion  of  your  referee, 
was  never  contemplated.  For  these  reasons 
the  referee  finds  for  defendant  and  recom- 
mends that  the  bill  be  dismissed." 

Joseph  SavldgcNorris  &  Barrattand  John 
L.  Klnsey,  for  appellant  Charles  H.  Ed- 
munds, for  appellees. 

PEtt  CURIAM.  The  decree  In  this  case  Is 
affirmed  upon  the  findings  of  fact  and  con- 
clusions of  law  contained  in  the  report  of 
the  referee  in  the  court  below.  Appeal  dis 
missed,  and  decree  affirmed,  at  the  cost  of 
the  appellant 
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JOHN  0.  GRAFFLIN  CO.  et  al  T. 

WOODSIDE 

(Oourl  of  Appeals  of  Maryland.    Jan.  11, 1898.) 

OOBPOHATIOSS  —  EXPLAWATIOK    OF    MlKOTSS—  VA- 
LIDITY of  Bt-Law— Bona  Fids  Pcrchasbbs. 

1.  A  statement  shown  by  the  minute  book  to 
have  been  made  at  a  directors'  meeting,  that  the 
chairman  stated  that  G.  has  made  a  satisfactory 
settlement  of  the  amounts  due  by  him  to  the 
company,  and  that  the  entries  will  be  made  up- 
on the  books  of  the  company  at  once,  may  be 
shown  by  parol  evidence  to  refer  to  the  amount, 
and  not  to  the  payment,  of  the  indebtedness. 

2.  A  by-law  of  a  corporation  creating  a  lien 
on  the  shares  of  the  member  for  debts  due  by 
htm  to  the  corporation  Is  valid  and  binding 
against  him  and  his  assignee  for  the  benefit  of 
creditors,  bnt  not  against  innocent  purchasers 
for  value. 

Appeal  from  circuit  court  of  Baltimore  city. 

Bill  by  James  S.  Woodside,  as  assignee  of 
Frederick  L.  Grafflln,  for  the  benefit  of  his 
creditors,  against  the  John  C.  Grafflln  Company 
and  others  for  the  cancellation  of  a  certificate 
of  stock  In  favor  of  assignor  In  defendant's 
company,  and  for  the  issuance  of  a  new  certifi- 
cate in  favor  of  plaintiff.  From  a  decree  for 
plaintiff,  defendants  appeal.   'Reversed. 

Argued  before  McSHKRRY,  O.  J.,  and  BRY- 
AN, FOWLER,  BRISCOE,  ROBERTS, 
PAGE,  and  BOYD,  JJ. 

J.  Alexander  Preston  and  Rob.  Lud.  Pres- 
ton, for  appellants.  F.  C  Sllnglnff,  for  appel- 
lee. 

BRYAN,  J.  Frederick  L.  Grafflln  executed 
a  deed  of  trust  to  James  S.  Woodside  in  De- 
cember, 1804,  for  the  benefit  of  his  creditors. 
It  is  alleged  that  at  the  time  of  the  execution 
of  the  deed  of  trust  the  said  Frederick  was 
entitled  to  a  certificate  for  362%  shares  of  stock 
to  the  John  C.  Grafflln  Company,  a  corpora- 
tion, and  that  the  said  certificate  is  now  In 
the  possession  of  his  wife,  who  refuses  to  sur- 
render It;  and  that  the  corporation  refuses  to 
issue  a  new  certificate  to  the  assignee.  A  bill 
in  equity  was  filed  by  Woodside,  alleging  these 
facts,  and  praying  that  the  old  certificate 
might  be  surrendered  and  canceled,  and  a  new 
certificate  issued  to  him  by  the  corporation. 
The  answer  of  the  corporation  alleges  that 
before  the  execution  of  the  deed  of  trust  Fred- 
erick It.  Grafflln  was  indebted,  and  is  still 
Indebted,  to  the  corporation;  and  that  article 
10  of  the  by-laws  of  the  said  John  C.  Graf- 
flln Company,  adopted  at  the  time  of  the  or- 
ganisation of  said  company  In  the  month  of 
September,  In  the  year  1889,  Is  as  follows: 
"Transfers  of  stock  shall  only  be  made  by 
the  stockholders  In  person  or  by  duly  consti- 
tuted attorney  on  the  transfer-book  at  the 
company's  office  upon  surrender  of  the  certifi- 
cate for  stock  to  be  transferred;  and  no  stock- 
holder owing  the  company  a  matured  debt 
shall  transfer  his  or  her  stock,  or  receive  any 
dividend  thereupon,  until  such  debt  be  paid, 
except  by  consent  of  the  board  of  directors." 
The  answer  of  Frederick  Grafflln  and  wife 
claims  the  stock  as  the  wife's  property.    Aft- 


er replication  and  testimony,  the  cause  was 
heard,  and  a  decree  was  passed  for  the  surren- 
der of  the  old  certificate,  and  the  issue  of  s> 
new  one  to  Woodside,  as  assignee.  Appeal  was 
prayed  by  the  defendants. 

It  is  shown  beyond  dispute  that  at  the  time 
of  the  execution  of  the  deed  of  trust  Freder- 
ick Grafflln  owed  the  corporation  more  than 
$45,000.  It  is  contended,  however,  by  the 
complainant,  that  this  indebtedness  had  been 
discharged  since  that  time  by  the  debtor,  and 
it  is  supposed  that  this  fact  is  proved  by  the 
proceedings  of  the  board  of  directors  at  a  meet- 
ing held  July  16,  1896.  The  portion  of  the 
minutes  relied  on  is  in  the  following  words: 
"The  chairman  stated  that  Mr.  F.  L.  Grafflln 
has  made  a  satisfactory  settlement  of  the 
amounts  due  by  him  to  the  John'O.  Grafflln 
Co.,  and  that  the  entries  will  be  made  upon 
the  books  of  the  company  at  once."  It  can- 
not be  held  that  this  statement  of  the  chair- 
man established  the  fact  conclusively,  so  that 
no  evidence  would  be  competent  to  contradict 
or  explain  it  We  will  examine  the  facts 
which  preceded  and  followed  it,  and  endeavor 
to  ascertain  In  what  way  the  settlement  was 
made.  The  John  C.  Grafflln  Company  was  In- 
corporated after  the  death  of  Mr.  Grafflln  for 
the  purpose  of  carrying  on  his  business.  All 
of  the  stock,  with  a  very  small  exception,  was 
divided  among  his  children  F.  Dorsey  Grafflln, 
Frederick  L.  Grafflln,  and  their  two  sisters, 
Miss  Edith  and  Miss  Emma.  On  the  19th  day 
of  June,  1896,  an  agreement  was,  made  be- 
tween F.  Dorsey  Grafflln,  Frederick  I*  Graf- 
flln, Miss  Emma,  and  Miss  Edith  Grafflln,  in 
the  following  terms:  "This  agreement,  made 
this  19th  day  of  June,  1896,  by  Frank  Dorsey 
Grafflln,  Frederick  L.  Grafflln,  Emma  Clare 
Grafflln,  and  Edith  Brlce  Grafflln,  stockhold- 
ers in  the  John  C.  Grafflln  Company,  wltness- 
eth,  that  whereas,  there  nave  arisen  differen- 
ces between  us  as  to  the  respective  indebted- 
ness and  credits  of  said  parties  in  and  to  said 
corporation,  irrespective  of  their  holdings  of 
stock  therein;  and  whereas,  an  examination 
has  been  made  of  the  books  of  said  company; 
and  whereas,  it  has  been  agreed  by  and  be- 
tween the  parties  hereto,  after  the  examina- 
tion of  the  report  of  the  expert,  who  has  fully 
examined  all  the  accounts  of  the  said  com- 
pany, that  the  following  amounts  be,  and  the 
same  are  hereby,  accepted  by  all  of  us  as  the 
proper  and  correct  statement  of  the  credits 
and  indebtedness  of  the  parties  hereto  in  and 
to  Bald  company  as  of  April  30th,  1896.  Now, 
therefore,  in  consideration  of  the  premises,  we 
hereby  agree  that  upon  the  books  of  said  cor- 
poration the  following  entries  shall  be  made, 
which  shall  be  conclusive  of  all  debts  and 
credits  of  the  parties  hereto  up  to  and  Inclu- 
sive of  thirtieth  day  of  April,  1896:  It  is 
agreed  that  $49,523.04  is  due  said  corporation 
by  Frederick  L.  Grafflln,  in  addition  to  $3,- 
569.96,  stipend  account,  with  interest  It  Is 
agreed  that  said  corporation  owes  to  Frank 
Dorsey  Grafflln  the  sum  of  $3,240.95.  It  Is 
agreed  that  said  corporation  owes  Emma  Clare 
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Graffito  the  gum  of  $14,636.40.  It  la  agreed 
that  said  corporation  owes  to  the  said  Edith 
Brlce  Graffito  the  sum  of  $16,226.98.  And  It 
Is  further  agreed  that  the  board  of  directors 
of  said  company  shall  pass  a  resolution  ratify- 
ing this  agreement."  And  It  was  signed  and 
sealed  by  the  parties  thereto.  Alexander 
Dodd,  an  expert  accountant,  testified  that  he 
made  an  adjustment  of  the  credits  and  indebt- 
edness of  the  Graffito  family  to  their  relations 
to  the  John  O.  Graffito  Company;  that  Fred- 
erick Graffito  claimed  that  he  had  not  been  al- 
lowed any  salary  during  the  time  he  had  been 
president  of  the  company;  that  his  brother 
and  sisters  agreed  that  he  should  be  allowed 
a  credit  of  $2,000  during  that  time;  that  there 
were  some  errors  In  the  accounts;  Items  had 
been  charged  to  him  which  he  claimed  ought 
to  be  charged  to  the  estate;  other  Items  had 
been  charged  to  Dorsey  Graffito,  which  ought 
to  have  been  charged  to  Frederick;  that  he 
(Dodd)  examined  the  accounts  separately,  and 
adjusted  the  differences;  and  was  called  up- 
on to  make  the  entries  on  the  books  of  the  cor- 
poration after  they  had  all  agreed  on  the  dif- 
ferent items.  The  accounts  between  the  Graf- 
fito brothers  and  sisters  were  adjusted  up  to 
April  80,  1886,  which  was  the  close  of  the  cor- 
poration's fiscal  year.  Dodd  testified  that  he 
was  ordered  to  make  the  entries  at  a  meeting 
of  the  directors,  or  of  the  company  (he  does 
not  know  which),  and  that  he  made  the  en- 
tries on  the  following  day.  It  Is  sufficiently 
shown  by  the  other  testimony  that  this  was  the 
meeting  of  July  16th,  already  mentioned  to 
this  opinion.  We  think  that  there  can  be  no 
doubt  that  the  settlement  mentioned  to  the  pro- 
ceedings, of  this  meeting  is  the  same  as  the 
statement  of  accounts  by  Dodd,  and  as  the 
agreement  contained  in  the  paper  signed  and 
sealed  by  Dorsey  and  Frederick  Graffito  and 
the  Misses  Graffito.  At  the  meeting  of  direct- 
ors of  July  15th  the  only  persons  present  were 
Dorsey  Graffito  and  the  Misses  Graffito.  The 
object  of  the  chairman's  statement  that  a  set- 
tlement had  been  made  was  to  spread  on  the 
minutes,  with  the  consent  of  the  board  of  di- 
rectors, an  official  declaration  of  the  agree- 
ment which  bad  been  made  by  all  the  persons 
present,  they  and  Frederick  being  the  holders 
of  all  the  stock  of  the  corporation  with  the  ex- 
ception of  6  shares,  and  the  whole  number  of 
shares  being  1,800.  The  language  of  the  chair- 
man was  careless  and  inaccurate,  but  never- 
theless the  facts  of  the  transaction  are  clearly 
proved  to  the  evidence.  It  Is  also  shown  posi- 
tively in  the  testimony  that  Frederick  had 
never  paid  what  he  owed  to  the  corporation, 
and  that  he  could  not  possibly  have  paid  it. 
At  the  time  of  the  execution  of  the  deed  of 
trust  he  owed  the  corporation  more  than  $45,- 
000,  and  It  Is  shown  that  ever  since  then  his 
family  have  been  supported  by  Dorsey  Graf- 
fito and  Miss  Edith.  On  the  26th  of  Decem- 
ber, 1894,  they  addressed  a  letter  to  the  presi- 
dent of  the  corporation,  authorizing  him  to 
pay  to  Mrs.  Frederick  Graffito,  on  account  of 
her  husband,  a  sum  not  exceeding  $50  a  week, 


and  stating  that  they  would  be  responsible  for 
the  amount  If  not  paid  by  Frederick. 

The  appellee's  counsel  vigorously  assailed 
the  validity  of  article  10  of  the  corporation's  by- 
laws already  quoted.  Section  56  of  article  23 
of  the  Code  of  Public  General  Laws  provides 
that  a  corporation  incorporated  under  the  gen- 
eral laws  of  this  state  shall  have  power  "to 
make  by-laws  not  Inconsistent  with  law  for 
the  management  of  its  property,  the  regula- 
tion of  its  affairs,  and  for  the  transfer  of  its 
stocks,  If  any  stock  there  be  and  for  the  for- 
feiture of  stock  not  paid  lor,  *  •  *  and  to 
provide  for  all  other  matters  which  may  be 
regulated  by  by-laws."  Section  56  prohib- 
its the  possession  or  exercise  of  any  corporate 
powers,  except  such  as  are  conferred  by  law, 
and  such  as  shall  be  necessary  to  the  exercise 
of  the  powers  so  acquired.  The  interpreta- 
tion of  grants  of  power  similar  to  that  made  to 
section  55  has  given  rise  to  much  difference 
of  opinion  to  the  courts.  There  are  some  cir- 
cumstances to  the  present  cause  which  It  is 
Important  to  consider  to  determining  the  opera- 
tion of  article  10  on  the  claim  set  up  by  the 
assignee  of  Frederick  Graffito.  The  answer 
states  that  the  by-laws  containing  this  article 
were  adopted  at  the  time  of  the  organization 
of  the  corporation,  In  September,  1889.  This 
allegation,  of  course,  Is  not  evidence  of  the 
fact  stated.  Testimony,  however,  while  not 
specially  directed  to  the  date  of  the  by-laws, 
shows  that  they  were  adopted  about  this  time. 
On  the  30th  of  September  of  the  same  year 
the  certificate  of  Incorporation  was  filed  for 
record  In  the  office  of  the  clerk  of  the  superior 
court  of  the  city  of  Baltimore.  The  witness 
Rogers  testified  that  he  had  been  treasurer  of 
the  corporation  ever  since  its  formation.  The 
by-laws  prescribe  the  mode  to  which  this  offi- 
cer shall  be  elected.  It  appears,  then,  that 
Rogers  must  have  been  elected  after  their 
adoption.  Testifying  In  May,  1897,  he  stated 
that  they  had  been  under  his  charge  for  the 
last  seven  years,  and  he  filed  a  copy  of  them 
with  his  testimony.  He  also  testified  that  the 
certificate  for  362%  shares  of  stock  was  deliv- 
ered to  Frederick  Graffito  on  the  18th  day  of 
April,  1891.  At  the  time  he  received  his  cer- 
tificate his  title  to  the  stock  was  subject  to  the 
operation  of  article  10  of  the  by-laws.  He  was 
one  of  the  directors  of  the  corporation,  and  he 
well  knew  that  no  stock  could  be  issued,  ex- 
cept under  the  limitations  Imposed  by  this 
article.  With  a  full  knowledge  of  this  fact 
he  contracted  a  large  debt  to  the  corporation. 
Upon  every  principle  of  justice  and  fair  deal- 
ing, it  must  be  held  that  he  pledged  his  stock 
for  this  debt,  and  that,  as  between  him  and 
the  corporation,  the  pledge  was  as  binding  as 
If  made  In  the  most  solemn  form  of  hypothe- 
cation. When  he  made  an  assignment  to 
Woodslde  for  the  benefit  of  bis  creditors,  the 
assignee  took  the  same  title  which  be  held, 
and  no  other  or  better.  It  Is  perfectly  well 
settled  that  he  is  not  invested  with  the  rights 
of  a  bona  fide  holder  for  value  without  notice. 
Whatever  claims,   therefore,    the   corporation 
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could  enforce  against  the  stock  In  the  hands  of 
Frederick  are  available  against  It  In  the  hands 
of  Woodslde,  his  assignee.  His  title  must  be 
subordinated  to  the  prior  and  superior  right 
of  the  corporation. 

What  we  have  said  is  decisive  of  the  present 
controversy.  But  there  is  some  public  Inter- 
est In  the  more  general  question  whether  arti- 
cle 10  can  proprio  marte  bind  the  title  to  the 
stock  absolutely;  that  is  to  say,  whether,  un- 
der it,  the  corporation  could  acquire  a  right 
superior  to  the  title  of  a  bona  fide  purchaser 
for  value  without  notice.  On  this  point  there 
Is  a  difference  of  opinion  among  us.  It  is  not 
proposed  to  discuss  the  subject,  Inasmuch,  as 
the  majority  of  the  court  approve  and  adopt 
the  statement  of  the  law  In  1  Thomp.  Corp. 
S  1032.  It  Is  in  these  words:  "According  to 
the  weight  of  authority,  a  by-law  creating  a 
Hen  on  the  shares  of  a  member  for  debts  due 
by  him  to  the  corporation  is  valid  and  bind- 
ing, though  not  as  against  Innocent  purchasers 
for  value."  The  judgment  of  the  court  is  In 
accordance  with  the  weight  of  authority  as 
just  stated.  The  decree  must  be  reversed, 
and  the  bill  dismissed,  with  costs  above  and 
below.    Reversed  and  dismissed. 


(86  Md.  683) 

ROTMANSKEY  et  al.  v.  HEISS. 

(Court  of  Appeals  of  Maryland.    Jan.  4,  1808.) 

Dcbds— Construction. 

Where  one  conveys  property  la  trust  to  his 
children,  the  grantor  to  have  the  income  daring 
life,  "and,  in  case  all  or  any  of  the  said  gran- 
tees or  their  issue  shall  survive  the  said  grantor, 
then  the  property  shall  vest  absolutely  in  the  said 
grantees  and  their  issue  per  stirpes,  in  equal 
shares,  each  of  said  grantees  being  a  stlrps," 
each  of  the  surviving  children  will  take  an  equal 
share,  and,  if  any  of  them  die  before  the  gran- 
tor, leaving  issue,  such  issue  will  take  the  share 
the  parent  would  have  taken. 

Appeal  from  circuit  court  of  Baltimore 
city. 

BUI  in  equity  by  William  S.  Heiss  against 
Sarah  Rotmanskey  and  •  another.  From  a 
decree  in  favor  of  complainant,  defendants 
appeal.    Affirmed. 

Argued  before  McSHBRRT,  a  J.,  and 
BRffAN,  FOWLER,  BRISCOE,  PAGE,  ROB- 
ERTS, and  BOYD,  JJ. 

B.  H.  Hartpgensls,  for  appellants.  T.  X 
Schaumloeffel,  for  appellee. 

BRYAN,  J.  In  1887,  John  M.  Helss,  now 
deceased,  executed  a  deed  to  his  three  chil- 
dren, John,  Louisa,  and  William,  which  con- 
veyed to  them  four  leasehold  lots  of  ground 
in  the  city  of  Baltimore.  The  conveyance 
was  made  upon  the  following  trust:  "To 
have  and  to  hold  the  said  four  described  par- 
cels of  ground  and  premises,  with  the  rights 
and  appurtenances  aforesaid,  unto  the  said 


John  C.  C.  Helss,  Louisa  H.  Heiss,  and  Wil- 
liam S.  Heiss,  in  trust  that  the  said  John  M. 
Helss  may  be  allowed  to  collect  and  receive 
the  rents,  income,  and  profits  issuing  and 
payable  out  of  said  property,  and  to  apply 
the  same  to  his  own  use  during  the  term  of 
his  natural  life,  and,  in  case  all  or  any  of  the 
said  grantees  or  their  Issue  shall  survive  the 
said  grantor,  then  the  said  property  shall 
vest  absolutely  in  the  said  grantees  and 
their  issue  per  stirpes  in  equal  shares,  each 
of  said  grantees  being  a  stlrps."  William 
Helss  has  acquired  the  interest  of  the  two 
other  grantees.  He  made  a  contract  to  sell 
three  of  these  lots  to  Rotmanskey  and  his 
wife,  and  the  only  question  before  us  Is 
whether  he  has  a  good  marketable  title. 

The  deed  was  evidently  the  work  of  an  un- 
skillful draftsman.  But  we  think  that  its 
meaning  is  quite  evident.  It  was  the  inten- 
tion of  the  grantor  that  such  of  his  children 
as  might  survive  him  should  each  have  an 
equal  share  of  the  property,  and  that,  if  any 
of  them  should  die  before  him,  and  leave 
descendants  surviving,  the  children  so  sur- 
viving should-  receive  the  share  which  the 
parent  would  have  received  if  he  had  outliv- 
ed the  grantor.  The  words  of  the  deed  are: 
"If  any  of  the  grantees,  or  their  issue,  shall 
survive  the  said  grantor,  then  the  said  prop- 
erty shall  vest  absolutely  In  the  said  gran- 
tees and  their  issue."  That  Is  to  say,  If  the 
grantees  should  survive,  they  should  have  it; 
if  the  Issue  should  survive,  they  shall  have 
ft  The  words  are  not  capable  of  being  con- 
strued with  literal  grammatical  strictness. 
Literally  they  would  mean,  If  either  the 
grantees  or  their  issue  should  survive,  the 
property  should  vest  both  in  the  grantees 
and  their  issue.  Let  us  examine  the  words 
of  the  deed  a  little  further.  It  Is  said  that 
the  property  shall  vest  absolutely  In  "the 
grantees  and  their  Issue  per  stirpes,  in  equal 
shares,  each  of  said  grantees  being;  a  stlrps." 
The  inaccuracy  and  confusion  of  the  lan- 
guage is  quite  remarkable.  It  Is  not  conceiv- 
able how  any  property  can  be  divided  be- 
tween persons  and  their  issue  per  stirpes. 
The  draftsman  has  adopted  terms  which  are 
very  often  used  in  reference  to  real  estate. 
A  stlrps  is  a  root  of  Inheritance;  it  desig- 
nates the  ancestor  from  whom  the  heir  de- 
rives title;  and  it  necessarily  presupposes 
the  death  of  the  ancestor.  When  issue  are 
said  to  take  per  stirpes,  It  is  meant  that  the 
descendants  of  a  deceased  person  take  the 
property  to  which  he  was  entitled,  or  would 
have  been  entitled  If  living.  It  is  our  duty  to 
find  out  the  meaning  of  the  deed  so  far  as  It 
can  be  ascertained  from  the  expressions  con- 
tained In  it,  and  we  think  that,  In  spite  of  the 
language,  the  meaning  is  clear.  The  court 
below  decree  pro  forma  that  the  title  was 
merchantable,  and  we  affirm  the  decree.  De- 
cree affirmed,  with  costs. 
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(St  Ud.  ML) 

JARRELL  «t  al.  T.  FELTON  et  aL 

(Court  of  Appeals  of  Maryland.    Jan.  6,  1898.) 

Evidence — Admissions  against  Intebest. 

In  an  action  by  creditors  of  a  deceased  resi- 
dent of  a  foreign  state  to  procure  a  sale  of  de- 
ceased's land  in  the  state,  admissions  by  an  heir, 
against  his  interest,  are  competent  to  establish 
the  indebtedness  to  plaintiffs. 

Appeal  from  circuit  court,  Queen  Anne  coun- 
ty. 

Bill  by  William  B.  Jarrell  and  William  Bol- 
ton against  Martha  A  Felton  and  others. 
From  a  decree  dismissing  the  bill  without  prej- 
udice, complainants  appeal.  Reversed  with- 
out decision. 

Argued  before  McSHEBRY,  0.  X,  and  BRY- 
AN, FOWLER,  PAGE  BOYD,  and  BRIS- 
COE, JJ. 

Hope  H.  BarroU,  for  appellants.  W.  Scott 
Roberts,  for  appellees. 

BRISCOE,  J.  This  bill  was  filed  in  the  dr- 
cuit  court  for  Queen  Anne  county  by  the  ap- 
pellants, William  E.  Jarrell  and  William  Bol- 
ton, creditors  of  Jacob  B.  Felton,  of  the  state 
of  Pennsylvania,  to  procure  a  sale  of  Felton's 
real  estate  situate  in  Queen  Anne  county,  for 
the  payment  of  his  debts.  It  alleges  that 
Felton  died  seised  of  considerable  real  estate 
situate  in  Queen  Anne  county,  which  was  de- 
vised by  his  will  to  the  defendants;  that  he 
left  no  personal  estate,  and  no  letters  of  admin- 
istration had  ever  been  granted  in  Maryland; 
that  there  was  an  insufficiency  of  personal  es- 
tate to  pay  the  debts.  And  the  prayer  of  the 
bill  Is  for  a  sale  of  so  much  of  the  real  estate 
as  may  be  necessary  for  this  purpose.  The 
Pennsylvania  executors  and  Felton's  widow 
and  children  were  made  parties  to  the  bill. 
The  answer  admits  the  allegations  of  the  bill, 
but  denies  the  indebtedness,  and  avers  a  suffi- 
ciency of  personal  estate  in  the  state  of  Mary- 
land with  which  the  plaintiffs'  claims  can  be 
paid/  Subsequent  to  the  filing  of  the  bill, 
letters  of  administration  were  granted  upon 
this  estate  In  Maryland,  but  the  administrator 
does  not  seem  to  have  been  made  a  party.  The 
case  was  submitted  to  the  court  upon  bill,  an- 
swer, and  proof,  and  the  bill  was  dismissed 
without  prejudice  to  the  rights  of  the  plaintiffs 
to  bring  a  new  suit,  for  the  reason,  as  stated 
by  the  court  in  Its  opinion,  that  the  insuffi- 
ciency of  the  personal  estate  to  pay  the  debts 
was  not  shown,  and  because  the  plaintiffs' 
claims,  except  the  Jarrell  note  for  $336.09, 
were  not  established  by  the  evidence  in  the 
case.  There  were  a  number  of  exceptions  filed 
to  the  testimony  taken  at  the  trial,  but  we 
think  there  was  ample  evidence  legally  suffi- 
cient to  establish  an  insufficiency  of  personal 
estate  to  pay  the  testator's  debts.  The  wit- 
ness William  A.  Felton  testified  that  the  in- 
debtedness in  Philadelphia  amounted  to  $10,- 
000,  and  that  the  indebtedness  on  mortgages 
in  Maryland  amounted  to  $4,000.  The  per- 
sonal estate  In  Maryland  is  valued  at  about 


$600.  While  It  Is  true  that  neither  Jarrell 
nor  Bolton,  the  plaintiffs,  could  testify,  on 
their  own  offer,  because  Jacob  B.  Felton,  the 
other  party  to  the  contract,  was  dead,  yet  ad- 
missions made  by  the  heirs  at  law  would  be 
competent  evidence  to  establish  the  indebted- 
ness, against  the  Interest  of  the  heir  at  law 
making  the  admission,  in  the  realty  of'  the 
testator.  We  have  carefully  examined  this 
case,  and  it  does  not  appear  to  us  that  the  sub- 
stantial merits  of  this  cause  will  be  determined 
by  either  reversing  or  affirming  the  decree  of 
the  court  below,  but  the  purposes  of  Justice 
will  be  served  by  permitting  further  proceed- 
ings in  the  case.  It  Is  clear  that  the  proceed- 
ings should  be  amended  by  making  the  Mary- 
land administrator  a  party  to  the  cause,  and 
by  such  further  proceedings  as  may  be  deemed 
necessary  for  determining  this  cause  upon  its 
merits.  The  decree,  then,  will  not  be  affirmed 
or  reversed,  but  the  case  sent  back,  under  the 
provisions  of  section  36,  art  5,  of  the  Code, 
that  the  proceedings  may  be  amended  so  as  to 
conform  to  the  views  which  have  been  ex- 
pressed herein;  the  cost  of  this  appeal  to 
abide  the  result  of  the  final  decision  of  the 
case.   Cause  remanded  for  further  proceedings. 


(86  Md.  619) 

SHUFELDT  v.  SHUFELDT. 

(Court  of  Appeals  of  Maryland.    Jan.  4,  1898.) 

Divorce— Grounds— Adui.tebt— Sufficiency  o» 
Evidence. 

In  an  action  by  a  wife  for  divorce  for  adul- 
tery, the  evidence  showed  that  defendant  was  a 
retired  army  officer,  and  at  the  time  of  his  mar- 
riage to  plaintiff  was  a  widower;  that  for  four 
years  prior  and  up  to  the  time  of  the  marriage 
a  girl,  then  23  years  old,  was  housekeeper  for 
defendant;  that  during  the  last  three  years  of 
that  time  she  and  defendant  occupied  adjoining 
bedrooms,  with  a  door  between  them;  that  early 
one  morning  a  witness  observed  that  the  girl's 
bed  had  not  been  used,  though  she  and  defendant 
were  both  in  the  rooms  during  the  night;  that 
they  were  seen  to  kiss  in  the  hall;  that  while 
she  was  sick  at  one  time  he  assisted  her  in  taking 
baths,  and  administered  applications  to  her  stom- 
ach; that  she  went  away  the  day  plaintiff  came 
there  as  a  wife;  that  within  a  month  plaintiff 
became  a  burden  to  defendant,  and  within  two 
months  he  forced  her  to  leave  him;  that  while 
he  and  plaintiff  lived  together  he  met  said  girl  at 
a  public  square  at  night  from  7  to  10  times,  the 
first  time  within  5  days  after  his  marriage;  that 
he  had  once  called  at  the  back  door  of  a  house 
where  she  was  engaged  as  a  domestic,  to  see  her; 
that  he  wrote  her  a  letter  showing  great  interest 
in  her  welfare;  that  she  was  never  at  his  house 
while  plaintiff  was  there;  that  soon  after  plain- 
tiff left  said  girl  was  again  installed  as  house- 
keeper; and  that  she  and  defendant  then  occu- 
pied the  same  rooms  as  before.  One  witness  tes- 
tified that  she  saw  defendant  and  said  girl  go  to  a 
house  of  ill  repute,  while  he  and  plaintiff  lived 
together,  three  different  times,  but  her  evidence 
seemed  improbable  in  some  respects,  and  was 
contradicted  in  some  particulars.  Defendant 
and  the  girl  denied  adultery.  EM,  that  plaintiff 
was  entitled  to  a  divorce. 

Appeal  from  circuit  court,  Montgomery  coun- 
ty, In  equity. 

BUI  by  Florence  A  Shufeldt  against  Robert 
W.  Shufeldt  for  divorce.     From  a  decree  dla- 


Digitized  by 


Google 


lid.) 


SHUFELDT  v.  8HUFELDT. 


417 


missing  the  bdl,   complainant  appeals.     Re- 
versed and  remanded. 

Argued  before  McSHERRY,  a  J.,  and  BOW- 
LER, BRISCOE,  PAGE,  and  BOYD,  JJ. 

John  8,  Webo  H.  R.  Webb,  and  Harris 
Llndsley,  for  appellant  Hattersly  W.  TaJ- 
bott  and  0.  W.  Prettyman,  for  appellee. 

BOYD,  X  The  original  bill  which  was  filed 
In  this  case,  June  9, 1896,  relied  on  cruelty  and 
abandonment  as  the  grounds  for  the  divorce 
■ought  at  that  time,  and  prayed  for  an  allow- 
ance of  alimony.  The  court  had  passed  an 
order  requiring  the  appellee  to  pay  alimony 
pendente  lite  and  counsel  fees,  and  had  set 
the  cause  for  hearing,  when  the  appellant  filed 
an  amended  bill,  In  which  she  charged  the  de- 
fendant with  adultery.  It  Is  alleged  that  on 
the  11th  and  13th  days  of  September,  1895,  he 
committed  adultery  with  a  certain  woman 
named  In  the  bill,  whom  we  will  speak  of  as 
the  co-respondent,  although  not  technically 
such,  In  a  house  on  Thirteenth  street,  in  the 
dry  of  Washington;  and  that  since  the  au- 
tumn of  the  year  1895,  subsequently  to  the  de- 
sertion* of  the  complainant,  the  defendant  has 
lived  with  this  woman  in  his  house  In  Mont- 
gomery county.  Md.,  and  In  said  house  had  on 
repeated  occasions,  the  exact  dates  being  un- 
known to  the  complainant,  committed  adultery 
with  her.  An  answer  was  filed  by  the  defend- 
ant denying  the  charges,  and  testimony  was 
taken.  The  bill  having  been  dismissed,  this 
appeal  was  taken. 

Under  our  view  of  the  case,  it  will  be  un- 
necessary to  refer  to  the  charges  of  desertion 
and  cruelty,  excepting  so  far  as  they  may  re- 
flect upon  the  other  question.  The  complain- 
ant and  defendant  were  married  September  4, 
1895,  in  the  state  of  New  -York,  and  went  at 
once  to  the  home  of  the  defendant,  at  Takoma, 
Montgomery  county,  In  this  state,  arriving 
there  the  day  after  the  marriage.  She  remain- 
ed there  until  October  26th,  when  she  went  to 
her  mother's,  returning  on  November  5th  to 
the  house  of  the  defendant,  where  she  re- 
mained until  the  7th  Inst,  when  she  left,  and 
has  not  been  there  since.  There  Is  some  con- 
flict between  them  as  to  the  cause  of  her  going 
away,  but  it  seems  apparent  that  she  went  to 
her  mother's  at  the  .instance  of  the  defendant, 
and  finally  left  his  house  because  she  could 
not  live  there  as  a  wife  Is  entitled  to  live  In 
her  husband's  home.  In  October,  1891,  while 
the  defendant's  first  wife  was  In  an  insane 
asylum,  the  co-respondent,  who  was  then  19 
years  of  age,  went  to  live  with  the  defendant 
as  his  housekeeper  and  a  companion  for  his 
children,  at  the  wages  of  $12  per  month.  In 
April,  1892,  the  first  wife  died,  leaving  four 
children,— one  son  about  14  years  of  age,  and 
another  about  12,  a  daughter  about  9,  and  an- 
other daughter  not  quite  2  years  of  age. 
When  this  young  girl  first  went  to  the  house  of 
the  defendant,  she  occupied  a  room  In  the 
third  story,  keeping  the  youngest  child  In  her 
room,  and  the  other  daughter  occupied  a  room 
co  the  same  floor.  The  defendant's  bedroom 
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was  then  on  the  second  floor,  adjoining  his 
study.  In  the  latter  part  of  1892  the  house 
was  altered  by  the  addition  of  a  tower,  a 
kitchen,  and  servant's  room  over  It  The  co- 
respondent then  moved  downstairs  Into  the 
room  formerly  occupied  by  the  defendant  as 
his  bedroom,  and  he  went  into  the  front  room, 
which  he  had  used  as  his  study.  There  Is  a 
door  between  these  two  rooms.  The  two  girls 
were  put  in  a  room  in  rear  of  the  co-respond- 
ent's room,  but  there  was  no  door  between 
them.  The  servant's  room  is  still  beyond  that, 
being  separated  from  It  by  a  small  hall.  The 
plaintiff  swore  that  the  door  between  the 
rooms  occupied  by  the  defendant  and  the  co- 
respondent would  neither  latch  nor  lock  while 
she  was  there,  and  that  the  defendant  told  her 
It  had  not  closed  since  he  had  put  a  furnace 
In  the  house,  as  the  jambs  were  shrunken.  H6 
denied  that  and  said  "the  door  was  fixed  in 
Its  Jambs  by  the  settling  of  the  house,  and, 
when  the  two  rooms  came  to  be  used  again, 
I  forced  the  door  open,  and  took  It  off  Its 
hinges,  and  planed  It  myself  so  It  would  shut 
I  lowered  the  keeper  bo  the  lock  would  go  Into 
It  and  at  present  and  ever  since  Miss  L.  occu- 
pied that  room,  the  door  has  been  In  perfect 
order,  and  locks  on  either  side."  However  that 
may  be,  the  fact  remains  that  a  year  or  so 
after  this  young  girl  went  there  she  was 
brought  downstairs,  and  occupied  the  room 
adjoining  the  defendant  with  a  door  between 
them,  while  his  two  little  girls  were  put  In  a 
room  which  did  not  communicate  with  either 
their  father's  or  that  of  their  "companion,"  as 
she  says  she  was  and  Is.  The  children  were 
so  small  that  It  was  deemed  necessary  to  lock 
them  in  their  room  at  night  but  It  was  not 
thought  necessary  to  have  them  with  their 
companion,  or  where  she  could  communicate 
with  them  at  night  except  by  going  out  into 
the  hall,  and  then  to  their  door.  The  eld- 
est son  of  the  defendant  died,  the  exact  date 
of  which  is  not  given  in  the  record,  and  the 
second  son  was  sent  away  to  school  In  1893, 
when  he  was  about  13  years  of  age,  and  re- 
mained away  until  July,  1895.  A  letter  from 
that  son  to  his  grandfather  shows  that  the  de- 
fendant was  keeping  him  away  from  home  on 
the  pretense  that  the  woman  In  charge  of  his 
sisters  said  she  would  not  stay  If  he  returned. ' 
She  denied  on  the  stand  that  she  had  ever 
made  any  objection  to  his  returning,  but  In 
point  of  fact  for  some  reason,  he  was  kept 
away  until  the  July  before  the  marriage  of  the 
plaintiff  and  defendant 

These  parties  were  so  situated  that  it 
would  be  very  difficult  to  establish  by  direct 
evidence  many  acts  of  Intimacy  or  miscon- 
duct as  there  was  little  opportunity  for  any 
one  to  witness  them  if  they  occurred.  A 
servant  who  lived  there  In  1893  swore  that 
she  saw  the  defendant  kiss  this  girl  In  the 
hall,  and  also  that  between  5  and  6  o'clock 
one  Sunday  morning  a  fire  broke  out  In  the 
neighborhood,  and  they  were  aroused,  and 
all  went  out  to  see  It  Afterwards  she  re- 
turned, went  upstairs,  and  thus  describes 
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what  she  saw:  "I  noticed  that  Dr.  Sbufeldt's 
bedroom  was  open,  and  the  housekeeper's 
door  was  open,  and  I  noticed  that  her  bed- 
room had  not  been  used  that  night,  because 
she  done  during  the  day  some  sewing,  and 
she  put  It  there  in  the  evening,  and  I  saw  It 
In  the  same  place  where  she  put  It  before." 
She  said  the  sewing  was  on  the  bed  Satur- 
day evening,  and  Sunday  morning  it  was  at 
the  same  place  where  It  had  been  put  Satur- 
day. Another  servant,  who  lived  there  in 
June  and  July,  1894,  swore  she  saw  him  kiss 
her  one  morning  after  coming  from  town. 
She  also  swore  that  she  saw  the  defendant 
.  In  the  housekeeper's  room  late  at  night,  in  his 
nlghtclothes.  The  defendant  denied  that  he 
was  in  there  in  his  nlghtclothes,  but  says  he 
bad  on  a  dressing  gown;  that  she  was  very 
sick  with  typhoid  fever  and  some  complica- 
tions, which  lasted  for  several  months.  He 
is  corroborated  by  Dr.  Beeble  as  to  the  sick- 
ness, who  testified  that  he  had  attended  her 
In  June  and  July,  1894;  but  the  defendant, 
who  was  formerly  a  surgeon  in  the  army,  ad- 
mits he  had  not  practiced  regularly  since 
1889,  when  he  was  retired  from  the  army, 
and  had  never,  during  that  time,  attended 
any  other  case  of  typhoid  fever.  Of  course, 
there  would  be  no  Impropriety  in  a  physician 
being  in  the  bedroom  of  a  patient,  or  apply- 
ing remedies  for  her  relief;  but  the  proof  in 
this  case  shows  that  the  defendant,  over 
and  over  again,  gave  this  girl  cold  baths, 
carrying  her  into  the  bathroom  for  that  pur- 
pose, and  frequently  applied  cups  to  her 
abdomen,  when  no  one  else  was  present  If 
her  condition  required  such  treatment,  as 
the  testimony  shows  It  probably  did,  it  would 
seem  to  have  been  at  least  more  delicate  If  he 
had  efther  a  nurse,  or  had  called  In  the  oth- 
er servant  when  it  was  necessary  to  give  her 
baths.  It  shows  an  intimacy  that,  to  say 
the  least,  was  very  indelicate,  under  all  the 
circumstances.  The  application  of  cups  may 
have  been  required  unexpectedly,  and  when 
do  one  was  present  that  he  could  have  call- 
ed on;  but  there  certainly  could  have  been 
no  necessity  for  him,  a  man  then  about  44 
years  of  age,  not  In  regular  practice,  to  ad- 
minister the  baths,  especially  as  the  evi- 
dence shows  that  the  servant  woman  did  fre- 
quently wait  on  her. 

What  we  have  spoken  of  occurred  prior 
to  the  marriage  of  the  plaintiff,  and  is  only 
relied  on  to  sEow  the  relation  between  them 
at  that  time.  Mrs.  Sbufeldt  arrived  at  Ta- 
koma  Park  on  September  5,  1895,  and  just 
before  her  arrival  the  co-respondent  left  the 
defendant's  house.  On  the  evening  of  the 
9th  of  that  month  the  defendant  met  this 
girl  at  the  corner  of  Lafayette  Square  by  ap- 
pointment; she  having,  as  she  says,  some 
presents  for  the  children.  On  the  12th  inst. 
he  wrote  her  a  letter,  although  he  was  suf- 
fering greatly  at  the  time  from  a  fall.  In  it 
were  such  expressions  as,  "Be  a  very  good 
girl,  and  try  hard  to  And  a  nice  home."  "As 
soon  as  I  get  to  town  again,  I'll  try  and  help 


you  secure  a  good  home.  Ton  are  a  very, 
very  deserving  girl,  and  ought  to  have  the 
best  of  one.  If  your  pocketbook  gets  a  little 
low,  write  the  doctor,  and  I'll  come  in  and 
help  you,  and  try  and  cheer  you  up."  "Be- 
lieve me,  Alphlld,  ever  your  old  friend,  the 
doctor,"  etc.  The  next  day,  according  to  bis 
and  her  testimony,  he  went  to  the  residence 
of  Mr.  Scharf,  in  Washington  City,  where 
she  was  then  employed  as  a  domestic,  and 
went  to  the  side  door,  and  inquired  for  her, 
after  asking  permission  of  Mr.  Scharf.  He 
gave  her  a  letter  he  had  for  her,  and  asked 
her  if  she  could  not  walk  up  the  street  with 
him.  She  got  permission  from  Mr.  Scharf, 
whose  wife  was  out,  put  on  her  hat,  and 
joined  him  at  the  corner  of  Fourteenth  and 
Princeton  streets,  and  they  walked  about  five 
blocks,  to  the  junction  of  the  car  line  he  was 
to  take  home,  where  he  says  he  left  her. 
She  says  she  met  him  again  on  the  20th  of 
September,  and  admitted  that  she  received 
six  or  seven  letters  from  him,  and  saw  him 
"about  three  times"  during  the  month  she 
was  at  Mr.  Scharfs;  that  she  always  met 
him  at  the  corner  of  Lafayette  Square,  op- 
posite the  Coscos  Club,  of  which  he  is  a  mem- 
ber. He  admitted  he  had  seen  her  between 
seven  and  ten  times  while  his  wife  was  liv- 
ing with  him.  Thus,  we  find  this  retired  of- 
ficer of  the  army  at  the  servant's  entrance  of 
a  gentleman's  house,  and  on  a  public  square, 
meeting,  generally  in  the  evening,  a  girl  who 
was  then  occupying  the  position  of  a  domes- 
tic, and  had  gone  to  his  house  as  such,  al- 
though she  became  his  housekeeper  and  a 
companion  for  his  children.  Not  once  during 
those  two  months  did  that  girl  go  to  her 
former  home,  where  the  little  children  she 
professed  such  devotion  to  were  living. 
What  possible  excuse  can  a  gentleman  have 
for  such  frequent  Interviews  with  another 
woman,  at  such  places,  and  under  such  cir- 
cumstances, when  he  had  a  home  within 
easy  reach,  where  all  matters  of  business 
could  have  been  attended  to?  Is  such  con- 
duct consistent  with  innocent  relations  be- 
tween them,  when  we  recall  how  they  lived 
for  the  two  or  three  years  prior  to  that 
time?  But  although  as  late, as  September  19, 
1895,  he  wrote  to  his  wife's  mother  that 
"Florence  Is  a  treasure  of  all  treasures,  and 
has  done  everything  a  woman  could  possibly 
do  since  her  arrival,  and  I  am  quite  sure  we 
all  appreciate  her  very  generous  efforts,  her 
noble  qualities,  and,  above  all,  her  ready 
adaptation  to  her  place  as  a  true  and  loving 
mother;  the  children  are  as  happy  as  happy 
can  be  wfth  her,"— we  find  that  soon  their 
troubles  began;  just  such  troubles  as  must 
sooner  or  later  come  when  a  husband  is  un- 
fafthful  to  his  marriage  vows,  for  there  can 
be  no  surer  means  adopted  to  estrange  hus- 
band and  wife,  and  stifle  all  affections  that 
ever  existed  between  them,  than  the  exist- 
ence of  improper  relations,  especially  of  a 
criminal  nature,  between  one  of  them  and 
another  party.    It  la  true  they  differed  as  to 
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some  of  the  occurrences,  and  widely  differ- 
ed as  to  which  of  the  two  was  the  real  cause 
of  their  separation,  but  there  are  some  facts 
which  conclusively  show  that  this  woman, 
whom  he  had  married  in  September,  was  al- 
ready, In  October,  a  burden  to  him.  That  he 
wanted  to  get  rid  of  her  we  cannot  doubt, 
after  reading  the  testimony.  She  left  his 
house  for  her  mother's  on  October  26,  1895, 
at  his  instance,  and  on  October  28th  he  wrote 
her  a  letter,  which  is  absolutely  convincing 
as  to  his  feelings  and  conduct  towards  her. 
Among  other  things,  he  said:  "My  health 
and  mind  are  both  slowly  improving  since 
your  departure,  and  I  feel  the  relief  from  the 
depression — the  terrible  depression— which 
comes  over  me  whenever  and  wherever  I 
am  In  your  company.  I  cannot  control  it, 
and  I  am  absolutely  certain  that  I  never 
can."  And  again:  "So,  Florence,  whatever 
we  do  to  rectify  this  fearful  mistake,  let  It 
(for  the  sake  of  my  tender  little  girls)  be 
done  quietly  and  swiftly.  The  solution,  the 
only  solution  possible,  of  the  unhappy  af- 
fairs, has  already  been  sufficiently  discussed 
by  us  to  obviate  the  necessity  of  writing 
about  It"  That  letter,  and  the  testimony  of 
Mr.  Tyler,  lawyer  and  a  cousin  of  the  plain- 
tiff, who  went  to  Washington  at  her  In- 
stance, after  her  return  In  November,  as 
well  as  the  evidence  of  the  plaintiff  herself, 
conclusively  establish  the  fact  that  he  forced 
the  separation.  She  left  his  house,  went  to 
a  friend  In  Washington,  and  within  10  days, 
while  Mrs.  Shufeldt  was  still  in  Washington, 
this  girl,  who  for  those  2  months  had  oc- 
cupied the  position  of  housemaid,  etc.,  to 
others,  is  again  the  "housekeeper,"  practical- 
ly the  "lady  of  the  house,"  for  the  defendant 
in  place  of  his  lawful  wife.  She  again  oc- 
cupies the  bedroom  which  communicates 
with  that  of  the  defendant,  and  from  the 
middle  of  November,  1895,  to  the  time  she 
testified,  In  March,  1897,  had  full  sway  In 
that  house  which,  she  never  entered  while 
the  wife  of  the  defendant  was  In  It  What 
could  have  kept  her  from  that  house  and  the 
children,  especially  the  one  she  says  she  tried 
to  be  a  mother  to,  for  those  two  months,  but 
a  consciousness  of  her  own  guilty  relation 
with  the  husband  of  the  woman  that  then 
presided  over  it?  She  had  never  seen  the 
plaintiff.  She  had  no  reason  to  suppose  she 
would  not  receive  her  kindly;  In  fact,  she 
bad  suggested  to  her  husband  that  this  girl 
be  given  a  home  with  them  until  she  got  a 
satisfactory  one  for  herself.  Possible  it  is, 
of  course,  that  'these  people  could  live  to- 
gether and  no  improper  relations  exist,  but 
in  all  human  probability  it  could  not  be  un- 
der much  circumstances  as  are  disclosed  by 
the  record.  The  presumption  is  against  It 
Although  It  was  nothing  to  her  discredit  that 
she  occupied  the  humble  position  of  a  do- 
mestic, It  Is  a  strong  circumstance  to  be 
taken  into  the  consideration  of  this  case, 
when  it  is  remembered  that  the  defendant's 
social  position  was  so  different    He  is  ap- 


parently a  well-educated  man,  of  literary 
attainments,  and  a  retired  officer  of  the 
army;  and  it  would  put  the  credulity  of  the 
most  credulous  to  a  severe  test  to  ask  them 
to  believe  that  he  would  have  placed  himself 
'  In  the  compromising  position  that  he  oc- 
cupied at  Mr.  Scharf's,  and  at  other  places 
of  meeting  with  her,  if  there  had  not  been 
moving  him  motives  other  than  a  mere  de- 
sire to  obtain  for  her  a  comfortable  home, 
to  deliver  letters  to  her,  or  such  other  flimsy 
excuses  as  he  has  given. 

The  testimony  of  Mrs.  Gladstone  is  suffi- 
cient to  establish  the  charge  in  the  bill,  If  it  be 
accepted  as  true.  She  swore  that  she  saw  the 
defendant  and  this  girl  go  into  a  house  of  111 
repute  in  Washington  on  September  11th,  20th, 
and  22d.  A  good  deal  of  testimony  was  tak- 
en to  show  that  the  co-respondent  was  not  at 
Mrs.  Scharf  s  on  the  11th,  and  that  she  did 
not  go. there  until  the  13th.  But  that  is  a 
very  immaterial  error,  as  the  evidence  shows 
conclusively,  and  the  defendant  himself  ad- 
mits it  that  he  did  call  at  Mrs.  Scharf  8 
on  the  13th,  and  that  this  girl  did  Join  him, 
and  go  up  Fourteenth  street  with  him.  We 
have  already  given  his  explanation  of  that 
This  witness  swore  that  they  got  on  a  Four- 
teenth street  car,  went  to  Fifteenth  street, 
where  they  got  off,  and  then  went  to  the  house 
on  Thirteenth  street,  which  she  said  they  en- 
tered; that  she  suspected  her,  and  went  un- 
observed, on  the  same  car  they  took,  ta  Fif- 
teenth street.  It  is  true  that  the  defendant 
has  endeavored  to  show  by  Mrs.  Scharf  that 
this  could  not  be,  as  the  co-respondent  was 
there  when  she  returned  from  a  drive;  but  It 
does  not  necessarily  follow  from  that  that  she 
Is  mistaken,  as  Mrs.  Scharf  testified  she  was 
out  driving  between  4  and  6  o'clock  on  that 
evening,  and  Mrs.  Gladstone  and  the  girl  both 
swore  it  was  about  7  o'clock  in  the  evening 
when  defendant  called.  Mrs.  Gladstone  also 
swore  that  she  saw  them  meet  on  the  20th 
Inst,  at  an  hotel,— the  Raleigh,  she  believed 
it  was  called;  that  they  went  out,  she  follow- 
ed them,  and  they  again  went  Into  the  same 
house  on  Thirteenth  street.  They  admit  that 
they  met  the  evening  of  the  20th,  but  both  In- 
dignantly deny  that  they  went  to  the  house  on 
Thirteenth  street  then  or  at  any  other  time. 
Some  testimony  was  offered  to  impeach  the 
character  of  this  witness,  but  it  falls  far  short 
of  the  requirements  of  the  law,  and,  as  of- 
fered, was  totally  inadmissible.  It  amounted 
to  nothing  more  than  the  Individual  opinions 
of  four  or  five  persons  of  the  veracity  of  Mrs. 
Gladstone.  It  Is  difficult  to  believe  that  a 
witness,  without  some  motive  being  shown, 
would  deliberately  perjure  herself,  and  make 
such  statements,  without  some  foundation  for 
them.  As  to  two  of  the  occasions,  she  is  cor- 
roborated to  the  extent  that  they  were  togeth- 
er, but  her  evidence  does  seem  Improbable  in 
some  respects,  and  Is  contradicted  In  some  par- 
ticulars. We  would,  therefore,  hesitate  to 
base  our  decision  on  It  alone.  But,  If  we  leave 
it  out  of  consideration  altogether,  we  are  still 
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driven  to  the  conclusion  that  the  relations  ex- 
isting between  these  two  parties  were  not  In- 
nocent 

It  Is  not  necessary,  In  cases  of  this  character, 
that  there  be  any  one  act  proven  which  Is  con- 
clusive of  guilt,  but  the  court  must  consider 
the  opportunity  for  the  commission  of  the  act, 
the  conduct  of  the  parties,  and  all  circumstan- 
ces, and  then  determine,  from  the  whole  testi- 
mony, whether  it  should  convince  unpreju- 
diced and  cautious  persons  of  the  guilt  of  the 
parties.  If  It  be  true  that  prior  to  the  mar- 
riage they  were  seen  to  kiss  each  other,  as  de- 
scribed by  two  witnesses,  and  that  only  one 
of  'the  two  beds  in  the  communicating  rooms 
used  by  them  was  occupied  the  night  before 
the  fire,  those  facts,  together  with  others  we 
have  referred  to,  are  evidence  of  such  convin- 
cing character  that  there  can  be  no  escape 
from  the  conclusion  that  there  was  illicit  in- 
tercourse between  them  at  that  time.  If  that 
be  accepted  as  proven,  which  we  must  do,  not- 
withstanding the  denial  of  the  defendant  and 
the  co-respondent,  then  their  conduct  during 
Mrs.  Shufeldt's  stay  at  Takoma,  and  this  girl's 
return  to  the  defendant's  house,  her  occu- 
pancy of  the  bedroom  adjoining  his,  and  their 
conduct,  so  far  as  open  to  the  public,  must 
suggest  what  transpires  In  their  privacy,  and 
be  conclusive  of  proof  of  a  renewal  of  their 
guilty  relations.  It  is  admissible  to  prove  the 
previous  conduct  of  the  parties,  as  reflecting 
upon  the  legal  Inferences  that  may  be  drawn 
as  to  what  their  conduct  is  at  the  time  com- 
plained of,  when  opportunity  Is  again  offered. 
It  Is  not  necessary  to  prove  the  direct  fact  of 
adultery,  as  it  .Is  rare  that  parties  are  caught 
In  the  act.  "In  every  case,  almost,  the  fact  is 
Inferred  from  circumstances  that  lead  to  it,  by 
fair  Inference,  as  a  necessary  conclusion;  and 
unless  this  were  the  case,  and  unless  this  were 
so  held,  no  protection  whatever  could  be  given 
to  marital  rights."  Loveden  v.  Loveden,  4 
Bug.  Ecc.  461.  It  may  be  that  some  of  the 
acts  of  the  parties  would  alone  only  amount 
to  Imprudence,  but  as  Sir  William  Scott  once 
said  on  that  subject:  "There  may  be,  I  must 
observe,  Imprudence  of  different  kinds  and  de- 
grees, and  there  are  degrees  of  imprudence 
from  which  a  court  of  justice  will  infer  guilt/' 
Chambers  v.  Chambers,  Id.  448.  In  the  same 
volume,  in  the  case  of  Burgess  v.  Burgess,  he 
said  (on  page  520):  "In  considering  the  legal 
effect  of  this  evidence,  I  must  proceed  on  the 
established  doctrine  of  this  court,  as  it  has 
been  laid  down  in  various  cases,  that  it  Is  not 
necessary  to  prove  the  fact  of  adultery  at  any 
certain  time  or  place,  modo  et  forma,  loco  et 
tempore.  It  will  be  sufficient  if  the  court  can 
infer  that  conclusion,  as  it  has  often  done  be- 
tween persons  living  in  the  same  house,  though 
not  seen  in  the  same  bed  or  In  any  equivocal 
situation."  In  Chambers  v.  Chambers,  supra, 
it  was  said:  "Courts  of  justice  must  not  be 
duped.  They  will  judge  of  facts,  as  other  men 
of  discernment,  exercising  a  sound  and  sober 
Judgment  on  circumstances  that  are  duly 
proved  before  them.    That  a  young  woman, 


estranged  from  her  husband,  and  a  young  offi- 
cer, should  be  living  together  for  months,  and 
at  different  places,  though  under  the  flimsy 
disguise  of  separate  beds,  and  that  courts  of 
justice  should  not  put  upon  such  Intimacy  the 
construction  which  everybody  else  would  put 
upon  It,  would  be  monstrous."  Apply  those 
well-recognized  principles  to  this  case,  and 
what  other  result  than  the  one  we  have  al- 
ready Intimated  can  be  reached?  Bear  In 
mind  the  different  social  positions  the  defend- 
ant and  co-respondent  occupied;  how  ready, 
rather  how  eager,  he  was  to  obey  her  sum- 
mons, which  called  him  from  the  society  of  his 
bride;  picture  him,  as  he  suffers  great  bodily 
pain  while  he  writes  to  her,  just  one  week 
after  his  wife  arrives,  or  as  he  sent  the  woman 
he  had  promised  to  love  just  two  weeks  be- 
fore to  her  country  home  in  charge  of  his  son, 
while  he  remains  in  the  city  to  meet  the  then 
chambermaid  on  a  public  square  of  the  city 
about  7  o'clock  In  the  evening  of  September 
20th,  that  being  the  hour  testified  to  by  her; 
or  see  him  knocking  at  the  servants'  door  of  a 
gentleman's  house,  to  see  her,  or,  as  he  waits 
at  the  street  corner,  and  escorts  her  five 
squares,  according  to  her  statement;  then  re- 
member how  soon  he  became  estranged  from 
his  lawful  wife,  how  often  he  avoided  her 
society  even  at  meals,  how  frequently  he  saw 
and  wrote  to  the  co-respondent;  read  his  let- 
ter of  October  28,  1895,  to  his  wife;  see  her 
as  she  goes  from  the  home  It  was  his  duty  to 
provide  her  with,  to  make  way  for  this  serv- 
ant girl,  who  now  again  occupies  the  place  she 
bad  vacated  a  few  weeks  before;  then  recall 
the  relations  that  existed  before  the  marriage, 
and  that,  whatever  they  were,  they  can  rea- 
sonably be  presumed  to  still  continue,  as  the 
same  conditions  for  the  most  part  do  exist,— 
and  what  conclusion  must  all  these  facts,  and 
the  others  In  the  record,  lead  us  to?  Is  this 
plaintiff  still  required  to  remain  the  wife  of 
the  defendant  because  no  one  has  proven  the 
"direct  fact  of  adultery,"  or  is  she  to  have  the 
benefit  of  the  presumption  that  arises  from 
proof  of  such  circumstances  as  are  in  this 
case?  Judging  from  the  record  Itself,  with- 
out any  knowledge  of  the  parties,  except  what 
we  find  there,  we  are  forcetf  to  the  conclusion 
that  the  case,  of  the  plaintiff  has  been  estab- 
lished, and  she  Is  entitled  to  a  divorce  a  vincu- 
lo matrimonii.  We  cannot  better  conclude 
this  opinion  than  by  adopting  the  language 
(with  only  such  changes  as  are  necessary  to 
correctly  apply  to  the  parties  here)  of  the  su- 
preme court  of  Illinois  In  Dunham  v.  Dun- 
ham, 162  111.  589,  44  N.  B.  841,  that  the  "ap- 
pellee and  the  co-respondent  may  be  Innocent 
of  this  serious  charge,  as  contended  by  his  able 
and  faithful  counsel,  but  courts  must  decide 
questions  of  fact  from  the  evidence,  and  par- 
ties are  only  themselves  to  blame  when,  by 
their  own  conduct,  they  furnish  the  evidence 
of  their  own  condemnation." 

It  Is  not  necessary  to  discuss  the  exceptions 
to  the  testimony.  We  may  say,  however,  that 
those  of  the  defendant  cannot  be  sustained,  be- 
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cause  tbey  are  too  general.  Some  of  the  tes- 
timony of  every  witness  excepted  to  was  rele- 
vant and  material,  and  therefore  cannot  be  ex- 
cluded by  such  general  exceptions,  unless  It  be 
the  testimony  of  Mr.  Munroe,  which  we  have 
not  taken  Into  consideration,  as  we  think  It 
wholly  Immaterial  what  the  entry  In  Mrs. 
Scharf  s  book  was.  What  we  have  said  as  to 
the  witnesses  applies  to  the  documentary  evi- 
dence, as  some  of  the  letters  are  relevant  and 
material,  and  hence  all  cannot  be  excluded. 

The  decree  will  be  reversed,  and  the  cause 
remanded,  so  that  a  decree  granting  a  divorce 
a  vinculo  matrimonii  to  the  complainant  may 
be  passed,  and  that  the  lower  court  may  take 
such  action  as  to  alimony  as  the  circumstan- 
ces may  justify.  Decree  reversed,  and  cause 
remanded,  costs  to  be  paid  by  the  appellee. 


(86  Md.  678)  . 

WEYBRIGHT  v.  POWELL  et  ux. 
(Court  of  Appeals  of  Maryland.    Jan.  4,  1898.) 

Wills— Construction— Vested  ass  Contingent 
Estates. 

L  Testator  gave  his  daughter  certain  real  es- 
tate and  bank  stock,  which  he  had  devised  to  his 
-  wife  for  life,  adding  after  each  item  "not  to  take 
effect  until  after  the  death  of  her  mother." 
He  also  gave  the  daughter  other  property,  and 
declared  that,  if  she  "dies  without  bodily  heirs," 
said  property  should  descend  to  his  son  and  his 
heirs  after  the  mother's  death.  Held,  that  the 
words  "dies  without  bodily  heirs"  are  within 
Arts  1862,  C.  181  (Code,  art.  93,  §  817),  providing 
that  in  any  devise  or  bequest  the  words  "die  with- 
out issue"  or  "die  without  leaving  issue"  or  sim- 
ilar language  shall  be  construed  to  mean  a  want 
or  failure  of  issue  in  the  lifetime  or  at  the  time 
of  the  death  of  such  person,  and  not  an  indefi- 
nite failure  of  issue,  unless  a  contrary  intention 
shall  appear  by  the  will;  and  the  daughter  takes 
a  fee  defeasible  on  her  death  without  bodily 
heirs. 

2.  The  residuary  clause,  declaring  that  after 
testator's  debts  and  the  legacies  "are  all  paid," 
any  money  left  should  be  divided  between,  his 
son  and  daughter,  did  not  indicate  an  intention 
on  testator's  part  that  tile  win  and  the  act  of 
1862  should  not  apply  to  the  bequest  of  per- 
sona] property  to  the  daughter. 

Appeal  from  circuit  court,  Carroll  county,  In 
equity. 

Bill  by  W.  H.  Powell  and  Emma  8.  Powell, 
his  wife,  against  Samuel  Weybrlght  Individ- 
ually, and  as  executor  of  the  estate  of  John 
Weybrlght,  deceased.  From  a  pro  forma  de- 
cree construing  deceased's  will,  defendants  ap- 
peal. Reversed  in  part,  and  affirmed  In  part, 
and  the  cause  remanded. 

Argued  before  McSHERRY,  C.  J.,  and  BRY- 
AN, FOWLER,  BRISCOE,  PAGE,  and  BOYD, 
JJ. 

Francis  N.  Parke  and  H.  M  Clabaugb,  for 
appellants.  Armstrong  &  Scott,  John  M.  Rob- 
erts, Jag.  A.  C.  Bond,  D.  N.  Hennlng,  and  E. 
O.  Weant,  for  appellees. 

BOYD,  J.  This  Is  an  appeal  from  a  pro 
forma  decree  construing  the  last  will  and  tes- 
tament of  John  Weybrlght,  which  was  execut- 
ed In  1887.  The  testator  bequeathed  to  his 
wife  $1,000  in  cash,  and  certain  goods  and 


chattels  absolutely,  and  18  shares  of  stock  In 
the  First  National  Bank  of  Westminster,  Md<, 
for  her  use  and  benefit  during  her  natural  life. 
He  also  devised  to  her,  for  life,  certain  real 
estate.  He  left  to  his  ton,  the  appellant,  94,- 
000,  subject  to  a  deduction  for  money  due  by 
him;  and  to  his  daughter,  the  appellee,  he 
gave-  the  real  estate  and  bank  stock  left  to  his 
wife,  for  life,  adding  after  each  Item  "not  to 
take  effect  until  after  the  death  of  her  moth- 
er," and  then  gave  her  certain  other  real  es- 
tate and  personal  property  In  addition  to  what 
was  left  to  her  mother  for  life.  Following  the 
devises  and  bequests  to  his  daughter,  who  Is 
now  Emma  S.  Powell,  Is  this  clause:  "Item. 
Nevertheless,  the  said  Emma  S.  Weybrlght 
dies  without  bodily  heirs,  my  will  la  then  that 
said  real  estate  and  personal  property  thus  de- 
scribed shall  relapse  to  my  son,  Samuel  Wey- 
brlght, and  his  heirs,  foe  their  proper  use  and 
benefit,  but  not  until  her  mother's  death."  He 
directed  his  executor,  who  was  his  son,  to  col- 
lect all  debts  due  his  estate,  and  pay  his  debts 
as  soon  as  possible,  and  to  sell  his  other  prop- 
erty, real  or  personal,  not  disposed  of  by  his 
will,  to  the  best  advantage,  and  apply  the  pro- 
ceeds to  the  augmentation  of  his  estate,  and 
then  added  the  following  clause:  "After  my 
debts  and  expenses  and  all  of  the  above  lega- 
cies are  all  paid,  should  there  be  any  money 
left  of  my  estate,  my  will  is  that  said  money 
shall  then  be  equally  divided  between  my  two 
children,— that  Is  to  say,  Samuel  Weybrlght 
and  Emma  S.  Weybrlght,— share  and  share 
alike."  The  clause  in  the  will  that  has  given 
rise  to  this  controversy  is  the  one  above. 
"Nevertheless  the  said  Emma  S.  Weybrlght 
dies  without  bodily  heirs,"  etc.  An  agree- 
ment in  the  record  states  that  the  widow  de- 
parted this  life  in  December,  1892,  about  a 
year  after  the  death  of  the  testator,  and  that 
the  executor  was  allowed,  In  bis  first  account 
passed  In  the  estate,  to  retain  the  stock  In  the 
First  National  Bank  of  Westminster  (which 
had  been  left  to  Mrs.  Weybrlght  for  life,  and 
then  to  Mrs.  Powell),  and  the  stock  of  the 
Westminster  Saving  Institution  (which  was 
left  to  Mrs.  Powell),  subject  to  the  provisions 
of  the  will.  It  is  admitted  In  the  answer  that 
Mrs.  Powell  had  an  infant  child;  but  it  is 
contended  that  the  words  "dies  without  bodily 
heirs"  mean  without  bodily  heirs  living  at  the 
time  of  the  death  of  Emma  S.  Powell,  and  that 
the  executor  is  entitled  to  retain  the  property 
until  her  death.  The  court  below,  by  the  pro 
forma  decree,  adjudged  and  decreed  that  those 
words  vested  In  Mrs.  Powell  an  absolute  fee- 
simple  estate  In  the  real  estate  left  her,  and 
that  the  personal  property  bequeathed  to  her 
was  given  to  her  absolutely,  without  any  lim- 
itations or  qualifications  whatever,  and  that 
she  is  now  entitled  to  the  possession  of  the  real 
and  personal  estate.  Samuel  Weybrlght,  the 
executor,  was  directed  to  surrender  and  deliver 
to  her  all  the  personal  property  bequeathed  to 
her.  The  question  to  be  determined,  there? 
fore,  is  what  effect.  If  any,  that  qualifying 
clause  had  upon  the  bequest  and  devises  to 
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Mm.  PowdL  There  is  nothing  In  the  language 
of  the  devisee  and  bequests  themselves  which 
In  any  wise  limits  or  qualifies  them,  excepting 
In  the  first,  second,  and  third  Items,  which 
conclude  with  the  statement  "not  to  take  ef- 
fect until  after  tne  death  of  her  mother,"  those 
Items  being  applicable  to  the  real  estate  and 
national  bank  stock  given  to  Mrs.  Weybrlght 
for  life;  and,  but  for  this  clause  In  the  will 
now  in  controversy,  the  daughter's  estate  and 
interest  in  the  property  given  her  would  now 
be  absolute,  her  mother  being  dead. 

It  is  conceded  by  the  appellant  that  prior 
to  Acts  1882,  c.  161  (section  S17,  art.  88,  Code), 
the  words  "dies  without  bodily  heirs,"  with- 
out anything  in  the  will  to  modify  or  restrict 
their  meaning,  would  have  meant  an  indefi- 
nite failure  of  issue*  and  the  devise  over 
would  have  depended  upon  too  remote  a 
contingency  for  the  executory  devise  to  be 
good;  and  hence  Mrs.  Powell  would  have 
taken  a  fee  simple  in  the  land  devised  to 
her,  without  any  restriction,  and  an  abso- 
lute estate  In  the  personalty.  But  It  Is  con- 
tended that  the  act  of  1862  does  apply  and 
remove  that  difficulty.  It  provides  that,  "In 
any  devise  or  bequest  of  real  or  personal 
estate,  the  words  'die  without  Issue,'  or  'die 
without  leaving  Issue/  or  any  other  word 
which  may  Import  either  a  want  or  a  failure 
of  Issue  of  any  person  In  his  lifetime  or  at 
the  time  of  his  death,  or  an  Indefinite  failure 
of  his  Issue,  shall  be  construed  to  mean  a 
want  or  failure  of  Issue  In  the  lifetime  or 
at  the  time  of  the  death  of  such  person, 
and  not  an  indefinite  failure  of  his  Issue,  un- 
less a  contrary  intention  shall  appear  by  the 
will."  That  the  words  "dies  without  bodily 
heirs'*  are  embraced  within  the  act  of  1862 
would  seem  to  no  longer  admit  of  doubt  in 
this  state.  The  expression  "bodily  heirs" 
means  "heirs  of  the  body."  Seeger  v.  Lea- 
kin,  76  Md.  606,  25  Atl.  862.  In  Mason  v. 
Johnson,  47  Md.  847,  the  term  used  was 
"shall  die  without  an  heir  of  the  body  law- 
fully begotten,"  and  it  was  held  to  be  cover- 
ed by  the  act  of  1862.  In  Gambrill  v.  For- 
est Grove  Lodge,  66  Md.  17,  6  Atl.  548,  and 
10  Atl.  595,  It  was  "die  without  heirs,"  and 
was  held  to  be  equivalent  to  "die  without 
lineal  descendants"  or  "issue,"  and  covered 
by  the  statute.  It  Is  true  that  the  expres- 
sion used  in  that  case  was  "die  without 
heirs,"  but  it  was  conceded  that  the  word 
"heirs"  was  not  used  In  its  technical  sense, 
but  was  equivalent  to  "lineal  descendants" 
or  "children."  The  dissenting  opinion  in 
that  case  proceeded  on  the  theory  that  the 
word  "heirs"  was,  in  the  connection  in  which 
it  was  used,  equivalent  to  "heirs  of  the 
body"  (as,  indeed,  the  opinion  of  the  ma- 
jority practically  did);  and  It  Was  argued 
that,  such  being  the  case,  the  act  of  1862  did 
not  apply.  But  the  majority  of  the  court  ex- 
pressly held  that  it  did,  and  that  decision 
has  not  only  not  been  disturbed,  but  it  has 
been  expressly  recognized  In  later  cases. 
Lednum  v.  Cecil,  76  Md.  149,  24  AtL  452; 


Hutchins  v.  Pearce,  80  Md.  484,  81  AtL  601. 
In  Combs  v.  Combs,  67  Md.  11,  8  Atl.  757,  It 
was  said  the  words  "die  without  issue  of  his 
body  lawfully  begotten"  must  be  construed, 
by  virtue  of  the  act  of  1862,  to  mean  a  definite 
failure  of  issue,  and  to  support  the  limitation 
over  if  other  words  in  the  will  do  not  prevent 
that  result  In  Gable  v.  Ellender,  53  Md.  811, 
this. court  held  that  the  word  "heirs"  meant 
"heirs  of  the  body,"  or  "Issue  of  the  body,"  In 
the  connection  In  which  it  was  there  used.  It 
is  true,  that  case  was  decided  independent  of 
the  act  of  1862,  as  the  will  was  executed  prior 
to  Its  passage,  and  that  It  only  affected  person- 
al property;  but  It  Is  an  authority  to  show 
that.  In  determining  whether  there  is  a  definite 
or  indefinite  failure  of  Issue,  there  may  be  a 
good  devise  over,  although  the  word  "heirs"  Is 
used  in  the  sense  of  "heirs  of  the  body."  There 
Is  much  force  In  the  argument  that,  if  the  lim- 
itation over  had  been  upon  Mrs.  Powell's  dy- 
ing "without  Issue,"  it  would  in  fact  have  only 
meant  her  dying  without  "heirs  of  her  body," 
and  therefore  the  words  In  the  will  are  within 
the  act  of  1862,  independent  of  adjudicated 
cases.  To  adopt  that  view,  it  is  not  necessary 
to  say  that  the  terms  "Issue"  and  "heirs  of  the 
body"  are  always  interchangeable,  for,  of 
course,  they  are  not;  but  "Issue,"  when  a  word 
of  limitation,  means  lineal  descendants  indefi- 
nitely, and  hence  heirs  of  the  body.  11  Am.  k. 
Eng.  Enc.  Law,  869.  And  the  question  Is 
whether  "bodily  heirs,"  as  used  In  this  willy 
are  not  "words  which  may  import  either  a> 
want  or  a  failure  of  issue  of  any  person  in  his 
lifetime,  or  at  the  time  of  his  death."  But  it 
is  useless  to  discuss  this  further,  for,  as  we'- 
have  already  said,  we  are  of  the  opinion  the 
question  is  settled  In  this  state.  If  this  will 
had  used  the  term  "dies  without  heirs,"  in- 
stead of  "fcodlly  heirs,"  then  It  would  have 
been  construed  to  mean  "heirs  of  the  body,"  be- 
cause the  devise  over  Is  to  her  brother  and  his 
heirs;  and  it  would  have  been  within  the  letter 
of  the  decision  in  66  Md.,  and  5  Atl.,  supra, 
and  would,  under  that  decision,  have  been 
held  a  good  devise  over,  because  it  was  within 
the  act  of  1862;  and  hence  it  would  seem  to 
be  idle  to  contend  that  there  is  a  distinction  be- 
tween the  two  cases.  We  are  therefore  of  opin- 
ion that  the  will  must  be  construed  to  mean  a 
want  or  failure  of  bodily  heirs  m  the  lifetime 
or  at  the  death  of  Mrs.  Powell,  and  not  an  in- 
definite failure.  Under  the  authorities,  she 
therefore  takes  a  fee  In  the  land,  and  the  en 
tire  Interest  in  the  personalty,  defeasible  on 
the  contingency  of  her  dying  without  bodily 
heirs,  and,  upon  the  happening:  at  that  contin- 
gency, the  ultimate  devisee  and  legatee  would 
take  by  way  of  executory  devise  and  bequest. 
Courts  have  always  been  more  ready  to  con- 
strue a  limitation  over  upon  dying  without 
heirs  or  without  issue  to  mean  a  dying  without 
heirs  or  issue  living  at  the  death  of  the  first 
legatee,  In  order  to  support  a<  bequest  of  per- 
sonal property  over,  than  In  the-  ease  of  a  de- 
vise of  real  estate.  This  will  and  the  act  of 
1802,  in  terms,  apply  to  both  real  and  personal 
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property;  and,  as  we  are  of  the  opinion  they 
are  sufficient  to  support  the  devise  of  the  real 
property,  they  are  necessarily  so  as  to  the  be- 
quest of  the  personal  property. 

We  do  not  find  anything  in  the  will  which  In- 
dicates a  contrary  intention  on  the  part  of  the 
testator.  Great  stress  has  been  laid  on  the 
residuary  clause  above  quoted.  It  Is  argued 
that,  as  the  division  cannot  be  made  until  after 
all  legacies  are  paid,  the  testator  evidently  in- 
tended that  the  legacies  to  the  daughter  should 
be  paid  to  her  in  her  lifetime.  But  the  an- 
swer to  that  is  that  Mrs.  Powell  takes  an  es- 
tate in  fee  in  the  realty,  and  the  entire  Inter- 
est In  the  personalty,  defeasible  as  to  both 
realty  and  personalty  upon  the  happening  of 
fixe  contingency  specified,— her  dying  without 
bodily  heirs.  Placing  the  construction  we  do 
upon  the  language  of  the  will,  it  is  very  simi- 
lar in  Its  effect  to  the  case  of  Devecmon  v. 
Shaw,  70  Md.  219,  16  Atl.  645.  There  the 
opinion  of  Judge  Alvey,  who  sat  below,  was 
adopted  by  this  court.  The  testator  had  devis- 
ed real  estate  to  his  daughter  generally,  with- 
out words  of  limitation,  and  had  also  given 
her  money,  stocks,  and  bonds  by  general  words 
of  gift,  without  restriction  or  limitation;  Out 
he  added  this  provision:  "But,  in  case  my 
said  daughter  should  die  without  leaving  any 
child  or  children  at  the  time  of  her  death, 
*  *•  *  then  all  the  real  estate  and  personal 
estate  devised  to  my  said  daughter  shall  go  to 
my  sister,"  etc.;  and  the  court  held  that  the 
daughter  took  an  estate  In  fee  in  the  realty, 
and  the  entire  Interest  in  the  personalty  de- 
feasible as  to  both,  upon  the  happening  of  the 
contingencies  provided  for  in  the  will. 

Nor  do.  we  find  anything  in  the  will  that 
would  justify  us  in  reaching  the  conclusion, 
contended  for  by  the  appellees,  that  the  testa- 
tor intended  that  the  limitation  over  to  the  son 
should  only  take  effect  In  the  event  of  his 
daughter  dying  without  heirs  of  her  body,  dur- 
ing the  life  estate  of  her  mother.  The  words 
"but  not  until  her  mother's  death"  may  have 
been  intended  to  give,  for  life,  to  the  mother, 
the  benefit  of  all  property  given  the  daughter, 
in  the  event  of  the  latter  dying  before  her 
mother;  or  It  may  only  have  been  intended  to 
apply  to  the  property  given  to  the  daughter,  In 
which  the  mother  had  a  life  estate.  It  is  not 
necessary  for  us  to  determine  what  It  did 
mean,  as  the  mother  Is  now  dead,  further  than 
to  -say  we  do  not  think  it  reflects  upon  the  ques- 
tion before  us. 

Mrs.  Powell  Is  entitled  to  ihe  possession  of 
the  property,  both  real  and  personal,  and  the 
executor  therefore  should  have  paid  over  to 
her  the  stock  retained  by  him.  The  case  of 
TCuykendall  v.  Devecmon,  78  Md.  537,  28  Atl. 
412,  shows  under  what  circumstances  a  court 
•of  equity  will  interfere  to  protect  the  contingent 
interest.  It  Is  only  upon  application  for  se- 
curity for  its  protection,  and  upon  proof  that 
the  contingent  Interest  will  be  put  in  Jeopardy, 
that  the  court  wffl  Interfere.  The  executor  has 
no  right  to  hold  the  property.  It  follows  from 
what  we  have  said  that  the  pro  forma  decree 


must  be  reversed  in  part,  and  affirmed  in  part, 
and  the  cause  will  be  remanded,  that  a  decree 
may  be  passed  in  accordance  with  this  opinion. 
Decree  reversed  in  part,  and  affirmed  in  part, 
and  cause  remanded;  the  costs  to  be  paid  out 
of  the  estate 


(M  Md.  OS) 
McDANIBL  v.  McDANIEL. 
(Court  of  Appeals  of  Maryland.    Jan.  4,  1898.) 
Judgment— Res  Judicata. 
Since  Code.  art.  93,  8  330,  gives  orphans' 
courts  jurisdiction   to  decide   caveats  to   wills, 
when  issues  involving  the  validity  of  a  will  have 
been  passed  upon  by  such  a  court  its  decision, 
unless  reversed  on  appeal,  is  conclusive  on  all 
persons,  whether  actual  parties  or  not. 

Appeals  from  orphans'  court  of  Baltimore 
city. 

Petition  and  caveat  by  Jane  H.  McDaniel  to 
the  will  of  Mary  E.  McDaniel,  deceased,  to 
which  Mary  C.  McDaniel  filed  an  answer. 
From  orders  dismissing  the  petition  and  caveat, 
Jane  E.  McDaniel  brings  separate  appeals.  Af- 
firmed. 

Argued  before  McSHERRY,  C.J.-,  and  FOW- 
LER, PAGE,  BOYD,  and  BRISCOE,  JJ. 

George  G.  Hooper,  for  appellant.  H.  H. 
Rouzer  and  Robert  Biggs,  for  appellee. 

BRISCOE,  J.  The  record  In  this  case  con- 
tains two  appeals,  but,  as  tiney  present  the 
Identical  question,  we  will  consider  them  to- 
gether. It  appears  that  on  the  26th  of  April, 
1897,  Thomas  A.  McDaniel  filed  a  petition  and 
caveat  to  the  will  of  bis  sister  Mary  E.  McDan- 
iel in  the  orphans'  court  of  Baltimore  city,  ask- 
ing that  her  will  should  not  be  admitted  to  pro- 
bate—First, because  at  the  time  of  the  signing 
of  the  paper  the  deceased  had  not  the  requisite 
testamentary  capacity;  secondly,  because  the 
execution  of  the  alleged  will  was  procured  by 
the  undue  Influence  and  control  of  one  Mary 
C.  McDaniel;  thirdly,  because  said  will  was 
not  attested  and  executed  according  to  law. 
On  the  4th  of  May,  1897,  Mary  C.  McDaniel,  a 
sister,  filed  her  answer  to  the  petition  and 
caveat,  alleging  that  the  will  was  executed  in 
due  form  of  law,  and  denying  that  the  execu- 
tion was  procured  by  any  undue  influence  ex- 
ercised or  practiced  by  her  or  any  one  else  up- 
on her  sister,  and  that  at  the  time  of  its  execu- 
tion the  testatrix  was  of  sound  and  disposing 
mind,  memory,  and  understanding,  and  capa- 
ble of  executing  a  valid  deed  or  contract  On 
the  9th  of  June,  1897,  the  case  was  submitted 
to  the  orphans'  court,  and,  after  a  hearing  of 
the  evidence  and  an  argument,  decided  in  fa- 
vor of  the  caveatees,  and  dismissed  the  petition 
and  caveat.  There  was  no  appeal  from  the  or- 
der thus  passed,  but  on  the  same  day  Jane  E. 
McDaniel,  another  sister  of  the  testatrix,  filed 
a  petition  and  caveat  to  the  same  will;  al- 
leging practically  the  same  grounds  for  caveat 
as  had  been  passed  upon  by  the  court  in  the 
previous  case,  and  asking  that  these  Issues  be 
sent  to  a  court  of  law  for  trial.  This  petition 
was  duly  answered  by  the  appellee,  and  upon 
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hearing  was  dismissed;  and  from  these  two  or- 
ders (one  dismissing  the  petition  and  caveat, 
and  the  other  admitting  the  will  to  probate) 
these  appeals  have  been  taken. 

The  question  thus  presented  seems  to  as  to 
be  a  narrow  one,  and  one  which  has  been  sub- 
stantially disposed  of  by  previous  decisions  of 
this  court  There  can  be  no  question  that  by 
section  830  of  article  83  of  the  Code  the  or- 
phans' courts  of  this  state  are  given  jurisdic- 
tion to  decide  caveats  to  wills;  and  when  Is- 
sues involving  the  validity  of  a  will  have  been 
properly  submitted,  and  fairly  passed  upon,  the 
decision  of  the  court  as  to  those  Issues  must  be 
final  and  binding,  unless  reversed  on  appeal. 
It  is  true  that  either  party  to  a  caveat  has  the 
right  to  have  issues  sent  to  a  court  of  law 
for  trial;  but  when  they  submit  to  have  the 
issues  tried  by  the  orphans'  court,  as  was 
done  in  this  case,  the  decision  of  that  court 
upon  the  Issues  thus  presented  is  binding  and 
conclusive  upon  all  persons,  whether  actual  par- 
ties or  not  In  the  case  of  Warford  v.  Colvln, 
14  Md.  657,  this  court  said  that  a  case  heard 
and  determined  by  submission  to  the  court  is 
as  effective  as  an  estoppel  as  If  passed  upon  by 
a  jury.  And  to  the  like  effect  are  the  more  re- 
cent cases  of  Worthlngton  v.  Rldgely,  52  Md. 
335;  Worthlngton  v.  Gittlngs,  56  Md.  545; 
Tabler  v.  Tabler,  62  Md.  613.  It  therefore  fol- 
lows that  the  orphans'  court  of  Baltimore  city 
committed  no  error  in  passing  the  orders  ap- 
pealed from,  and  they  will  be  affirmed,  with 
costs.    Orders  affirmed,  with  costs. 


(87  Md.  141) 

STERLING  et  al.,  Supervisors,  v.  BONES  et  al. 
(Court  of  Appeals  of  Maryland.  Jan.  5,  1898.) 
Elections— Nomination  bt  Ckrtiftoate— With- 
drawal—Ballots— Dutibb  of  Supbbvm- 
orb— m  an  damc8— parties. 
L  Where  a  regular  certificate  of  nomination 
for  county  offices,  signed  by  more  than  200  vot- 
ers, is  presented  to  the  supervisors  of  election  of 
that  county,- it  is  their  duty,  under  Acts  1896,  c 
202,  {  38,  to  place  the  names  of  the  nominees  on 
the  ballot  and  a  so-called  "withdrawal  paper," 
thereafter  presented,  signed  by  the  signers  or  the 
original  certificate,  should  not  be  considered, 
as  there  is  no  provision  in  the  election  laws  au- 
thorizing the  supervisors  to  receive  any  with- 
drawal except  one  by  a  nominee. 

2.  That  an  order  to  show  cause  why  a  writ  of 
mandamus  should  not  be  issued  was  directed 
against  the  supervisors  of  election  individually, 
and  not  as  a  board,  is  not  error,  where  they  were 
proceeded  against  in  their  official  capacity,  and 
In  that  capacity  appeared  and  filed  their  answers 
in  court. 

3.  That  a  petition  to  compel  the  county  super- 
visors of  election  to  place  certain  persons'  names 
on  the  official  ballot  as  candidates  does  not  show 
the  qualification  of  such  persons  for  their  re- 
spective offices  is  immaterial,  since  the  super- 
visors are  not  judges  of  the  qualifications  of  can- 
didates. 

Appeal  from  circuit  court,  Somerset  coun- 
ty. 

On  petition  of  Horatio  W.  Bones  and  oth- 
ers a  writ  of  mandamus  was  issued,  com- 
manding John  E.  Sterling  and  S.  Frank  Whlt- 
tlngton,  as  supervisors  of  election  in  Somer- 


set county,  to  place  the  names  of  certain 
persons  on  the  official  ballot  From  this  or- 
der the  supervisors  appeal.    Affirmed. 

Argued  before  McSHERBY,  C.  J.,  and 
BRYAN,  PAGE,  FOWLER,  and  ROBERTS, 
JJ. 

T.  S.  Hodson,  for  appellants.  Jos.  E.  Elle- 
good,  for  appellees. 

McSHERRY,  C.  J.  This  case  was  argued 
on  October  30,  1897,  just  five  days  prior  to 
the  election  held  on  the  3d  of  last  November. 
As  the  issue  involved  demanded  an  imme- 
diate decision,  a  per  curiam  opinion  was  filed 
the  same  day.  Upon  further  reflection,  we 
do  not  perceive  that  any  useful  purpose  could 
be  served  by  elaborating  that  opinion,  and 
we  accordingly,  with  a  few  unimportant 
verbal  changes,  confine  ourselves  to  it  as  the 
final  opinion  In  the  case. 

An  order  was  signed  by  the  circuit  court 
for  Somerset  county  directing  a  writ  of  man- 
damus to  Issue  commanding  the  supervisors 
of  election  of  that  county  to  place  the  names 
of  certain  persons  on  the  official  ballot  for 
various  local  offices.  From  that  order  this 
appeal  was  taken  by  the  supervisors.  We 
entertain  no  doubt  about  the  correctness  of 
the  order.  Under  the  pleadings  there  Is  but 
a  single  question  involved.  Certain  persons 
were  nominated  for  office  In  Somerset  county 
by  a  certificate  of  nomination  signed  by 
more  than  200  voters  of  that  county.  There 
Is,  and  there  can  be,  no  dispute  about  the 
regularity  of  the  certificate.  It  was  present- 
ed in  due  time  to  the  supervisors  of  election 
of  Somerset  county,  and  under  section  38, 
c.  202,  Acts  1896,  the  duty  was  at  once  im- 
posed upon  the  supervisors  to  place  the 
names  of  the  candidates  so  nominated  under 
such  a  certificate  upon  the  official  ballot  In- 
stead of  doing  this,  they  permitted  what  Is 
called  a  "withdrawal  paper,"  signed  by  some 
70-odd  of  the  persons  who  had  previously 
subscribed  the  nomination  certificate,  to  be 
presented,  and,  upon  discovering  that  this 
withdrawal  paper  had  not  been  verified  by 
affidavit  they  allowed  Pt  to  be  taken  away, 
and  they  themselves  adjourned  until  the  22d 
of  October,— the  last  day  upon  which  nom- 
ination papers  could  be  filed.  When  that 
day  arrived,  they  again  met  and  a  majority 
then  determined  that  the  candidates  nom- 
inated by  the  certificate  should  not  go  on  the 
official  ballot  though  the  nomination  cer- 
tificate was  In  all  respects  regular,  and  con- 
formed in  every  particular  to  the  law.  The 
sole  ground  upon  which  this  action— this  re- 
fusal—was based  is  given  In  the  answer  of 
the  two  supervisors  who  constitute  the  ma- 
jority, and  it  Is  this:  That  because  some  90 
of  the  persons  who  had  originally  signed  the 
certificate  had  subsequently  requested  the 
supervisors  to  erase  their  names  therefrom, 
the  nomination  certificate  was  left  without 
200  signatures,  and  was,  consequently,  no 
nomination  certificate  at  all;    and  that  it 
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was  no  nomination  certificate  U  there  were 
less  than  200  names  upou,it,  because  a  nom- 
ination by  certificate  cannot  be  made,  under 
the  statute,  by  less  than  200  signatures.  The 
question  thus  presented  Is  one  of  law,  and 
not  one  of  fact  In  law  the  defense  thus  set 
up  Is  wholly  untenable.  The  act  of  1886  con- 
templates no  such  proceeding  as  Is  here  re- 
lied on.  When  the  nomination  certificate  Is 
filed,  if  it  conforms  to  the  requirements  .of 
the  statute,  the  plain  and  obvious  duty  of 
the  supervisors,  under  sections  49  and  60  of 
the  same  act  of  1896,  Is  "to  cause  to  be  print* 
ed  on  the  ballot  the  name  of  every  candidate 
whose  name  has  been  certified  to  or  filed 
with"  them;  and  there  Is  no  provision  what- 
ever authorizing  them  to  receive,  consider,  or 
act  on  any  withdrawal  paper,  except  a  with- 
drawal by  a  candidate  who  has  been  actual- 
ly nominated.  Certainly  there  Is  no  au- 
thority for  the  supervisors,  at  the  request  of 
any  one,  to  erase  names  from  such  a  cer- 
tificate. The  practice  followed  in  this  case, 
if  tolerated  by  the  statute,  or  .by  any  fair 
construction  of  the  statute,  would  open  the 
way  to  flagrant  frauds  upon  the  rights  of 
candidates,  and  would  convert  the  supervis- 
ors Into  a  tribunal  clothed  with  judicial  func- 
tions, and  this  the  act  of  assembly  never 
designed  to  make  them.  If  they  have  the 
right  to  withhold  from  the  ballot  the  names 
of  candidates  selected  by  nomination  cer- 
tificates because  some  of  the  signers,  subse- 
quent .to  the  filing  of  the  paper  with  the  su- 
pervisors, voluntarily  withdraw,  or  are  In- 
duced or  prevailed  on  to  withdraw  their 
names  from  the  certificate,  there  is  no  rea- 
son why  they  should  not  also  have  the  au- 
thority to  refuse  to  place  on  the  ballot  the 
names  of  candidates  nominated  by  a  conven- 
tion or  a  primary,  If,  after  the  convention  or 
the  primary  had  been  held,  a  majority  of  its 
members  demand  the  withdrawal  of  the 
nominee.  We  find  no  more  warrant  In  the 
statute  for  the  position  taken  In  the  re- 
spondents' answer  than  we  find  for  the  other 
alternative  just  suggested.'  The  contention 
is  at  war  with  the  whole  policy  of  the  law, 
which  Intrusts  to  these  ministerial  officers 
no  discretion,-  but  Imposes  upon  them  an  im- 
perative duty  to  place  on  the  ballot  the 
names  of  the  persons  nominated  in  any  one 
of  the  three  modes  designated  in  the  act  of 
1886.  There  is  no  provision  in  the  statute 
permitting  a  voter  who  has  signed  a  nom- 
inating certificate  to  erase  or  withdraw  his 
name  therefrom  after  that  certificate  has' 
been  filed  with  the  supervisors.  If  the  legis- 
lature had  intended  that  such  an  authority 
should  be  retained  by  the  voter,  It  would  un- 
doubtedly have  been  stated  in  terms  suffi- 
ciently clear  to  admit  of  no  debate.  The 
withdrawal  paper  was,  consequently,  a  mere 
nullity.  It  should  not  have  been  received  or 
considered.  It  In  no  way  affected  the  right 
of  the  candidates  nominated  in  and  by  the 
certificate  to  have  their  names  go  on  the  bal- 
lot    ■ 


.  Bat  it  was  urged  that  the  supervisors  were 
not  properly  brought. into  court  under  the 
petition,  because  it  Is  alleged  the  order  to 
show  cause  went  out  against  them  individ- 
ually, and  not  as  a  board.  They  were  pro- 
ceeded against  In  their  official  capacity. .  In 
that  capacity  they  appeared  and  filed  their 
answers,  making  defense,  and  the  defense 
upon  which  they  relied  is  the  one  we  have 
already  considered,  and  not  the  purely  tech- 
nical one  now  being  discussed.  .  They  were 
actually  in  court,  and  cannot  be  heard  to 
complain  that  they  were  not  brought  there 
properly. 

Nor  Is  there  any  force  In  the  objection  that 
the  petition  does  not  set  forth  the  facts  req- 
uisite under  the  constitution  and  the  laws 
to  qualify  the  candidates  to  hold  the  sev' 
eral  offices  for  which  they  were  nominated. 
The  supervisors  are  not  made  judges  of  the 
qualifications  of  candidates.  There  are  oth- 
er tribunals  established  to  pass  upon  those 
questions.  The  answers  to  the  petition  do 
not  pretend  to  rely  upon  any  want  of  qual- 
ifications as  a  reason  for  refusing  to  place 
the  names  of  the  candidates  on  the  ballot 

The  remaining  technical  objections  inter- 
posed at  the  argument  need  not  be .  consid- 
ered, as  they  have  all  been  substantially  set- 
tled in  former  decisions  by  this  court  in 
other  cases.    Order  affirmed,  with  costs; 


(86  Md.  616) 

SALISBURY   PERMANENT   BUILDING   & 

LOAN  ASS'N  v.  COMMISSIONERS  OF 

WICOMICO  COUNTY  et  al 

(Court  of  Appeals  of  Maryland.  ,  Jan.  4,  1888.) 

Building  and  Loir  Associations— Taxation— 
Ekuef  at  Law. 

1.  A  building  end  loan  corporation  formed  un- 
der the  general  law,  whose  shares  were  exempt 
from  taxation  to  the  extent  of  its  investment  in 
mortgages,  afterwards  accepted  an  amendment 
to  its  charter  by  Acts  1892,  c.  171,  whereby  its 
powers  were  greatly  increased,  and  its  field  for 
Investment  more  widely  extended.  Held,  that 
shares  invested  in  mortgages  under  such  addi- 
tional powers  are  subject  to  the  laws  regulating 
corporations  formed  by  special  act  and  are  not 
exempt  from  taxation. 

2.  The  courts  have  power  to  give  relief  where 
exempt  property  is  erroneously  assessed  for  tax- 
ation. 

Appeal  from  circuit  court,  Wicomico  county. 

Bill  by  the  Salisbury  Permanent  Building  & 
Loan  Association  against  the  county  commis- 
sioners of  Wicomico  county  and  another.  From 
a  decree  for  defendants,  complainant  appeals. 
Affirmed. 

Argued  before  McSHERRY,  0.  J.,  and  BRY- 
AN, FOWLER,  BRISCOE,  ROBERTS,  and 
BOYD,  JJ. 

James  B.  Ellegood,  for  appellant  F.  J. 
Rider,  for  appellees. 

BRYAN,  J.  The  Salisbury  Permanent  Build- 
ing &  Loan  Association  filed  a  bill  In  equity 
against  the  county  commissioners  of  Wicomico 
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county  and  John  W.  Farlow,  collector  of  taxes. 
The  object  of  the  suit  was  to  obtain  an  Injunc- 
tion forbidding  the  collector  to  collect  certain 
taxes  according  to  the  assessment  and  valua- 
tion made  by  the  state  board  of  appeals.  A  pre- 
liminary Injunction  was  granted,  but  on  the 
filing  of  the  answer,  It  was  dissolved  and  the 
bill  dismissed.  The  complainant  has  appealed. 
The  corporation  was  duly  formed  and  or- 
ganized under  the  general  laws  of  Maryland  as 
a  building  and  loan  association  In  the  year 
1887.  It  Is  located  In  the  town  of  Salisbury. 
The  legislature,  by  the  act  of  1892  (chapter 
171),  amended  Its  charter,  and  greatly  en- 
larged its  powers  and  corporate  capacities.  It 
was  enacted  by  the  fifth  section,  among  other 
things,  that  Its  capital  stock  and  accumulated 
funds  should  be  Invested  In  fee-simple  real  es- 
tate and  leaseholds,  mortgages,  bonds,  etc.,  or 
In  such  other  property  as  the  corporation  might 
deem  profitable.  Other  additional  powers  will 
be  noticed  hereafter.  It  is  alleged  in  the  bill 
of  complaint,  and  not  denied  in  the  answer, 
that  almost  the  entire  amount  of  capital  stock 
which  has  been  subscribed  has  been  invested 
lu  mortgages  on  real  estate  and  leasehold 
property.  It  is  contended  that  in  assessing  the 
taxable  property  of  the  corporation  the  amounts 
invested  in  these  mortgages  should  be  ex- 
empted. The  state  board  of  appeals  valued  the 
shares  of  stock  of  the  corporation,  and  de- 
ducted from  the  aggregate  sum  so  ascertained 
the  value  of  its  real  estate,  and  also  Invest- 
ments in  mortgages  to  the  amount  of  $41,- 
309.68.  The  assessment  was  made  for  the  tax- 
es due  In  1895,  and  is,  of  course,  not  affected 
by  the  tax  law  passed  at  the  last  session  of 
the  legislature.  The  duties  of  the  state  tax 
commissioner  are  prescribed  In'  section  132  of 
article  81,  of  the  Code,  and  the  sections  im- 
mediately following.  By  section  132  be  is  re- 
quired to  assess  for  state  purposes  the  shares 
of  capital  stock  in  all  banks  whose  shares  of 
capital  stock  are  liable  to  assessment  and  tax- 
ation by  the  laws  of  the  state.  By  section 
141  he  is  required  to  deduct  from  the  aggre- 
gate value  of  all  the  shares  of  capital  stock  of 
a  corporation  the  assessed  value  of  Its  real  es- 
tate, and  to  divide  the  remainder  by  the  num- 
ber of  shares  of  Its  capital  stock.  The  quotient 
is  declared  to  be  the  taxable  value  of  each 
share  for  state  purposes.  By  section  144  the 
commissioner's  valuation  and  assessment  are 
made  final,  unless  an  appeal  shall  be  taken  to 
the  state'  board  of  appeals;  and,  If  an  appeal 
be  taken,  and  both  of  the  members  of  the 
board  of  appeals  are  of  opinion  that  the  deci- 
sion of  the  commissioner  is  erroneous,  they  are 
required  to  change  It,  and  then  their  decision 
is  final.  By  section  133  It  is  made  the  duty 
of  the  corporation  to  pay  to  the  public  treas- 
urer the  state  tax  on  the  shares  of  stock. 
Nothing  Is  said  In  these  sections  relating  (n 
any  way  to  the  mortgage  debts  which  were 
deducted  from  the  assessed  value  of  the  stock. 
But  the  question  of  their  liability  to  taxation  de- 
pends on  other  portions  of  the  statute  law.  It  la 
not  Affected,  by  the.  fourth  section  of  article  81, 


which  enumerates  the  exemptions  from  taxa- 
tion, and  comprises  among  them  mortgages 
when  the  real  or  leasehold  estate  mortgaged  is 
subject  to  taxation  under  the  laws  of  this 
state,  and  also  mortgages  on  property  wholly 
within  this  state,  and  the  mortgage  debts 
thereby  secured.  This  question  was  decided 
in  Emory  v.  State,  41  Md.  38.  The  act  of 
1870  (chapter  394)  contained  a  provision  in 
these  words:  "Nor  shall  any  tax  of  any  kind 
be  assessed,  levied  or  collected  on  any  mort- 
gages of  any  kind,  or  on  any  mortgage  [or]  bill 
of  sale,  upon  any  property  in  this  state."  In 
construing  this  language  it  was  said:  "We 
think  in  passing  this  act  the  legislature  de- 
signed only  to  exempt  from  assessment  and 
taxation  the  mortgage  debt  as  such.  The 
words  refer  to  the  instrument,— the  mortgage 
itself,— and  declare  that  It  shall  not  be  subject 
to  taxation.  The  effort  here  is  to  give  such 
a  construction  to  this  law  as  will  exempt  from 
taxation  the  capital  stock  of  all  corporations 
to  the  extent  that  their  loans  may  be  secured 
by  mortgage.  The  law  subjecting  the  capital 
stock  to  taxation  makes  no  such  exemption, 
and,  in  our  opinion,  the  act  of  1870  does  not 
apply  to  the  case."  41  Md.  58.  But  section 
99  of  article  23  of  the  Code,  amended  by  Act 
1894,  c.  321,  does,  in  express  terms,  exempt 
from  taxation  the  shares  of  building  associa- 
tions and  of  all  corporations  for  the  loan  of 
money  on  mortgages  of  real  or  leasehold  es- 
tate to  the  extent  of  their  investments  In  such 
mortgages.  The  103d  section  of  the  same  ar- 
ticle enacts  that  the  eight  sections  immediate- 
ly preceding  shall  apply  to  corporations  which 
had  already  been  formed  or  might  thereafter 
be  formed  under  the  provisions  of  the  article 
for  the  purpose  of  loaning  money  on  real  or 
personal  property,  etc.  This  court,  lh  Emory 
v.  State,  above  mentioned,  decided  that  tike 
original  enactment  of  which  this  section  is  a 
reprint  with  slight  changes  (Laws  1808,  e-. 
471,  S  92)  had  reference  only  to  cwpo  rations 
formed  under  the  general  corporation  act,  and 
excluded  those  incorporated  by  speeial  acts  of 
assembly.  The  snares  of  stock  of  this  latter 
class  of  corporations  are  not,  therefore,  ex- 
empted from  taxation  by  this  section.  The  ap- 
pellant, by  virtue  of  its  original  charter,  had 
the  right  to  purchase  or  redeem  shares  of  stock 
from  its  members,  and  to  take  from  them 
mortgages  to  secure  the  payment  of  unpaid  in- 
stallments on  the  shares  redeemed  or  par- 
chased.  The  ninety-eighth  and  ninety-ninth 
sections  of  article  23  gave  this  right.  Let  us 
consider  the  effect  of  the  act  of  1892  upon  the 
legal  status  of  the  appellant.  An  examination 
of  the  powers  conferred  by -it  will  show  that 
they  are  as  essentially  distinct  from  those 
originally  possessed  as  if  they  had  been  con- 
ferred on  another  corporation.  Besides  the 
power  to  Invest  in  mortgages  which  is  given 
by  the  fifth  section,  many  others  were  granted 
by  the  sixth  section,— such  as  powers  to  re- 
ceive personal  property  on  storage  or  safe 
deposit;  to  purchase,  invest  in,  and  sell  any 
kind  of  property,  real,  personal,  or  mlxed;.<to 
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receive  deposits  of  money,  securities,  and  other 
property,  and  to  accumulate  the  same,  and  to 
Issue  certificates  of  deposit  therefor,  allowing 
Interest  thereon;  to  loan  money  on  promissory 
and  negotiable  notes,  etc.,  and  to  borrow  money, 
and  to  issue  therefor  the  obligations  of  the  asso- 
ciation, with  or  without  coupons  attached.  The 
mortgages  in  which  the  fifth  section  of  the  act 
authorized  the  appellant  to  invest  its  capital 
stock  and  accumulated  funds  were  of  an  en- 
tirely different  nature  from  those  In  which  the 
appellant  was  authorized  to  make  investments 
by  the  ninety-ninth  section  of  article  23,  and 
which  are  there  declared  to  be  exempt  from 
taxation.  The  difference  between  these  two 
descriptions  of  securities  is  well  known  to  the 
profession.  It  Is  clearly  stated  in  Robertson's 
Case,  in  10  Md.  397,  and  has  been  considered 
in  many  subsequent  cases.  The  appellant  ac- 
quired a  new  character  by  the  amendment  of 
Its  charter.  It  takes  its  new  powers  as  if  It 
were  another  and  different  corporation.  Its 
new  character  was  conferred  by  a  special  act 
of  assembly,  and  it  must  enjoy  and  exercise 
the  powers  thus  acquired  under  the  limitations 
which  belong  to  corporations  created  In  this 
way.  It  acquired  rights,  immunities,  and  ex- 
emptions by  its  Incorporation  under  the  general 
law.  These  are  In  no  wise  Impaired  or  di- 
minished. But  they  cannot,  by  any  known 
mode  of  construction,  be  extended  to  embrace 
transactions  of  a  dissimilar  character  which  are 
not  authorized  by  the  law  from  which  It  de- 
rives its  origin.  In  so  far  as  this  appellant 
derived  its  corporate  powers  and  capacities  un- 
der the  amendment,  it  must  be  regarded  as  a 
corporation  formed  under  a  special  act  of  as- 
sembly, and  In  respect  to  transactions  author- 
ized only  by  special  act  It  Is  not  entitled  to  be 
regarded  as  If  formed  under  the  general  law. 
It  was  organized  under  the  general  law.  It 
afterwards  accepted  the  amendment,  and  reor- 
ganized under  the  charter  thus  changed.  It 
certainly  cannot  be  said  that  the  body  cor- 
porate thus  created  was  formed  under  the  gen- 
eral law.  Its  capacities  are  conferred  partly 
by  the  general  law  and  partly  by  a  special  act 
of  assembly,  and  therefore  it  may  more  cor- 
rectly be  said  to  be  formed  partly  under  one 
law  and  partly  under  the  other.  Its  powers, 
privileges,  and  exemptions  must  depend  on  the 
particular  law  which  conferred  them,  and  must 
be  governed  by  its  provisions.  Bach  corporate 
privilege  must  be  referred  distinctly  to  the 
source  from  which  It  was  derived,  and  its  ex- 
tent and  character  be  thereby  determined.  For 
instance,  the  capacities  granted  by  the  act  of 
1892  are  not  limited  or  controlled  by  anything 
enacted  In  the  general  incorporation  law;  and 
therefore,  in  exercising  and  enjoying  these  ca- 
pacities, this  appellant  must  be  adjudged  by 
the  rules  applicable  to  corporations  formed  un- 
der a  special  statute.  Neither  can  It  In  these 
particulars  be  entitled  to  the  rights  or  subjected 
to  the  responsibilities  of  a  corporation  formed 
under  the  general  law. 

The  result  of  what  we  have  said  is  that,  in- 
asmuch as  the  Investments  in  mortgages  of  the 


description  mentioned  in  sections  98  and  99  are 
not  taxable,  the  amount  represented  by  them 
In  the  stock  of  the  corporation  must  be  de- 
ducted from  the  assessed  value  of  the  stock, 
but  that  mortgages  not  of  this  character  ought 
not  to  be  deducted.  It  would  be  more  satis- 
factory if  the  board,  In  Its  assessment  and  val- 
uation, had  stated  more  specifically  the  nature 
of  the  mortgages  which  It  has  deducted  from 
the  assessed  value  of  the  stock.  It  does  not 
appear,  however,  that  it  has  failed  to  deduct 
any  of  the  mortgages  which  we  have  said  are 
exempt;  nor  does  the  bill  of  complaint  allege 
that  it  made  any  such  omission.  We  cannot 
assume,  in  the  absence  of  allegation  and  proof, 
that  It  has  committed  an  error  in  this  partic- 
ular. The  law  confides  to  the  state  board  of 
appeals  the  duty  of  ascertaining  the  taxable 
value  of  the  stock  in  question.  It  cannot 
make  this  computation  without  determining  the 
value  of  the  exempt  mortgages.  The  statute 
makes  the  decision  of  the  board  final  on  the 
question  of  valuation.  We  could  not,  there- 
fore, revise  its  Judgment  in  this  particular, 
even  If  there  were  proof  that  a  mistake  had 
been  made.  But  It  is  In  our  power  to  give 
relief  in  any  case  where  the  board  should  er- 
roneously assess  for  taxation  property  whicb 
la  exempt  by  law,  because  the  statute  has 
not  made  their  decision  final  on  this  question. 
The  rule  on  this  question  is  well  summarized 
in  U.  8.  r.  Arredondo,  6  Pet  729.  It  was 
there  said:  "It  is  a  universal  principle  that, 
where  power  or  Jurisdiction  is  delegated  to  any 
public  officer  or  tribunal  over  a  subject-matter, 
and  its  exercise  Is  confided  to  his  or  their  dis- 
cretion, the  acts  so  done  are  binding  and  valid 
as  to  the  subject-matter,  and  individual  rights 
will  not  be  disturbed  collaterally  for  anything 
done  in  the  exercise  of  that  discretion  within 
the  authority  and  power  conferred.  The  only 
questions  which  can  arise  between  an  indi- 
vidual claiming  a  right  under  the  acts  done 
and  the  public,  or  any  person  denying  its  va- 
lidity, are  power  in  the  officer,  and  fraud  in 
the  party.  All  other  questions  are  settled  by 
the  decision  made  or  the  act  done  by  the  tri- 
bunal or  officer,  whether  executive  (Marbury 
v.  Madison,  1  Cranch,  170,  171),  legislative 
(McOuUoch  v.  Maryland,  4  Wheat.  423;  Sat- 
terlee  v.  Matthewson,  2  Pet  412;  Bank  v.  Bil- 
lings, 4  Pet  663),  Judicial  (Perkins  v.  Fair- 
field, 11  Mass.  227;  McPherson  v.  Cunllff,  11 
Serg.  &  R.  429,  adopted  in  Thompson  v.  Tol- 
mie,  2  Pet.  107,  168),  or  special  (Roger  v. 
Bradshaw,  20  Johns.  739,  740;  2  Dow.  521), 
unless  an  appeal  Is  provided  for,  or  other  revi- 
sion, by  some  appellate  or  supervisory  tribunal, 
Is  prescribed  by  law."  We  have  in  this  state 
always  agreed  with  the  principles  here  stated, 
and  we  are  not  aware  that  they  have  ever  been 
seriously  questioned  in  any  court.  The  deci- 
sion in  Consumers'  Ice  Co.  v.  State  (Md.)  33 
Atl.  427,  in  no  way  conflicts  with  anything 
which  we  have  said.  It  will  be  seen  that  the 
assessment  and  valuation  must  stand.  The 
decree  below  is  affirmed,  with  costs.  Decree 
affirmed,  with  costs. 
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O'KBEFB  t.  IBVINGTON  REAL-ESTATE 

CO.  OP  BALTIMORE  CITY. 
(Court  of  Appeal!  of  Maryland.     Feb.  10, 1898.) 

Equity—  Dbcrbs— Res  Judicata— Mistakb— Ref- 
ormation or  ISSTBtTMHSTS—  ABATSMBHT. 

1.  A  decree  dismissing  a  bill  without  prejudice 
does  not  render  the  matters  therein  decided  res 
judicata. 

2.1s  l  proper  case,  equity  will,  in  the  same 
proceeding,  reform  and  specifically  enforce  a 
contract. 

8.  The  fact  that  an  experimental  plat  had  fix- 
ed the  grade  of  a  street  does  not  show  that  such 
grade  had  been  established. 

4.  A  bill  to  reform  and  specifically  enforce  a 
contract,  and  an  action  for  damages  for  breach 
thereof  up  to  the  time  the  hill  was  filed,  may  be 
maintained  at  the  same  time. 

Appeal  from  circuit  court  of  Baltimore 
city. 

Action  by  the  Irvlngtou  Real-Estate  Com- 
pany of  Baltimore  City  against  Edward  V. 
O'Keefe  to  reform  and  specifically  enforce  a 
contract  Decree  for  plaintiff.  Defendant 
appeal*,   Affirmed. 

Argued  before  McSHKRRY,  0.  J.,  and  BRY- 
AN, BRISCOE,  PEARCBj  FOWLER,  ROB- 
ERTS, PAGE,  and  BOYD.  33. 

Richard  Bernard  &  Son,  for  appellant 
Cans  &  Hainan  and  Benzlnger  &  CalweU,  for 
appellee. 

PEARCE,  J.  The  bill  In  thia  case  was  filed 
by  the  appellee  for  the  purpose  of  haying  a 
contract  for  the  sale  of  land  reformed,  and, 
when  so  reformed,  of  having  It  specifically 
enforced,  which  was  accordingly  decreed. 
In  addition  to  a  mass  of  testimony  taken  after 
answer  filed,  -there  Is  incorporated  in  this  rec- 
ord the  entire  proceedings  In  a  previous  case 
between  these  same  parties,  covering  58 
pages,  in  which  specific  performance  of  the 
same  contract  without  asking  reformation 
thereof,  was  sought  end  In  which  the  bill 
was  dismissed  without  prejudice.  The  sub- 
stantial question  presented  in. this  case  la 
one  of  fact  to  be  determined  .by  the  testi- 
mony; but  the  fifth  paragraph  of  appellant's 
answer  seta  op  the  former  decree,  under  the 
plea  of  res  adjudieata,  and  this  defense  must 
be  considered  at  the  outset  If  the  decree 
in  the  former: case  had  not  contained  the 
qualifying  words  "without  prejudice,"  the 
question  presented  would  have  been  whether 
an.  absolute  decree  dismissing  a  bill  for  spe- 
cific performance  only,  as  the  contract  then 
appeared  on  its  face,  would  be  a  bar  to  the 
present  bill,  asking  that  the  contract  be  re- 
formed, and,  when  so  reformed,  be  specifical- 
ly enforced;  but  upon  that  question,  which 
Is  not  presented,  here,  we  intimate  no  opin- 
ion, We  think,  however,  it  Is  clear  that  not 
only  the  effect  but  the  purpose,  of  the  words 
"without  prejudice,"  in  a  decree.  Is  to  pre- 
vent defendants  from  availing  themselves  of 
the  defense  of  res  adjudieata  In  any  subse- 
quent proceeding  by  the  same  plaintiffs  on 
the  same  subject-matter.  This  is  the  doe* 
trine  of  Story,  Bq.  PL  |  783;  of  1  Daniel,  Ob. 


Prac.  p.  669;  and  of  Beach,  Bq.  Prac  U 
643,644.  In  Stewart  v.  8 tone,. 3  Gill  &  J.  614, 
the  court  said;  "The  complainant  ought  not 
to  bo  precluded,  If  he  has  equity,  from  again 
presenting  himself  before  the  court;  and,  to 
afford  him  that  opportunity,  we  think  it  nec- 
essary to  reverse  the  decree,  which  should 
have  been  without  prejudice."  And  in  Mc- 
Dowell v.  Goldsmith,  24  Md.  220,  In  treating 
of  a  former  decree,  K  was  said:  "If  the 
chancellor  Intended  to  leave  the  complain- 
ant's rights  and  claims  unaffected  by  the  de- 
cree, he  should  have  dismissed  the  bill  with- 
out prejudice."  This  is  the  law  laid  down  in 
decisions  from  other  states  and  tribunals. 
Lang  v.  Waring*  26  Ala.  626;  Fish  v.  Parker, 
14  La.  Ann.  481;  Thurston  v.  Thurston,  99 
Mass.  89;  English  v.  English,  27  N.  J.  Bq. 
679;  Wanzer  v.  Self,  80  Ohio  St  878;  Ma- 
gill  v.  Trust  Co.,  81  Ky.  130;  Gunn  v.  Peakes 
(Minn.)  80  N.  W.  406;  Northern  Pac.  R.  Go. 
v.  St  Paul  R.  Co.,  47  Fed.  636;  Durant  v. 
Essex  Co.,  7  Wall.  107;  Lyon  v.  Manufactur- 
ing Co.,  126  U.  S.  698,  8  Sup.  Ct  1024.  In 
some  of  the  cases  cited  above,  the  reasons 
for  so  holding  are  stated  with  much  force 
and  clearness.  In  Wanser  v.  Self,  supra,  it 
was  said:  "To  give  it  the  effect  of  a  judg- 
ment on  the  merits  would  not  only  create 
that  which  does  not  exist  but  might  work 
a  great  wrong  to  the  plaintiff,  by  finally  de- 
termining a  just  cause  of  action,  which  the 
court  did  not  adjudge  against  him,  and  by 
misleading  him  to  acquiesce  In- a  judgment 
from  which  he  would  have  appealed,  had  It 
been  regarded  as  conclusive."  In  Northern 
Pac.  R.  Co.  v.  St  Paul  R.  Co.,  supra,  it  waa 
held  that  "a  decree  without  prejudice  Is  like 
a  nonsuit  In  a  common-law  action,"  and  that 
"when  the  qualifying  words  'without  preju- 
dice' are  used,  although  the  relief  sought  in 
a  new  bill,  and  the  matter  therein,  is  pre- 
cisely the  same  aa  in  the  original  bill,  the 
parties  will  be  permitted  to  litigate  their 
claims  as  If  no  previous  suit  had  been  In- 
stituted." The  latest  Maryland  case  upon 
this  question  Is  that  of  Martin  v.  Evans,  86 
Md.  8,  86  Atl.  268,  where  the  decree  dismiss- 
ing a  former  bill  was  absolute,  and  where 
counsel  sought  to  seise  upon  certain  expres- 
sions In  the  opinion  of  the  court  In  the  for- 
mer case  to  show  that  the  decree  was  based 
upon  want  of  jurisdiction,  and  was  therefore 
no  bar  to  a  subsequent  suit;  but  the  court 
held  that  the  decree,  and  not  the  opinion, 
was  the  Instrument  through  which  the  court 
acts,  and  must  be  taken  (as  expressed  In 
Gunn  v.  Peakes,  supra)  "for  what  .It  Is,  and 
not  for  what  it  ought  to  have  been."  The 
question  In  Martin  v.  Evans  was  In  fact  the 
converse  of  the  case  before  us,  but  the  prin- 
ciple Is  the  same,  and  the  court  cited  with 
approval  several  of  the  cases  cited  above. 
Both  upon  reason  and  authority,  we  think  it 
la  clear  the  former  decree  cannot  be  ef- 
fectively pleaded  In  this  case. 

This  contention  being  determined,  we  come 
to  the  main  question  in  the  case.    Where  » 
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contract  respecting  real  estate  la  In  writing, 
and  la  In  Its  nature  and  circumstances  unob- 
jectionable, it  is  as  much  a  matter  of  course 
for  a  court  of  equity  to  decree  a  specific  per- 
formance of  it  as  It  Is  for  a  court  of  law  to 
give  damages  for  a  breach  of  It  Brewer  v. 
Herbert,  30  Md.  302;  Poppleln  t.  Foley,  61 
Md.  381.  And  It  is  well  settled  that  equity 
will  In  the  same  proceeding  reform  and  spe- 
cifically enforce  a  contract.  Moale  v.  Buch- 
anan, 11  GUI  &  JT.  314;  Poppleln  v.  Foley, 
supra.  It  only  remains,  therefore,  for  us  to 
determine  whether  mutual  mistake  has  in- 
tervened, as  alleged,  and,  If  so,  whether  the 
contract,  when  reformed,  Is  such  aa  equity 
will1  enforce.  While  the  governing  rale  Is 
one  of  great  strictness,  and  la  never  applied 
except  where  the  case  is  made  out  to  the 
entire  satisfaction  of  the  court,  yet,  where 
the  proof  meets  this  requirement  fully,  the 
power  Invoked  Is  one  of  the  most  salutary 
exercised  by  a  court  of  equity.  Stiles  v.  Wil- 
lis, 66  Md.  657,  8  Atl.  363. 

We  agree  with  the  court  below  in  the  opin- 
ion expressed  by  it,  that  "the  weight  of  evi- 
dence Is  overwhelming  that  no  grade  whatever 
had  been  established  at  the  time  of  the  signing 
of  the  contract,  on  the  16th  of  October";  and, 
If  this  be  true,  the  language  of  the  contract, 
"and  aa  to  grades  established  by  Mr.  Mavln, 
surveyor,"  read  in  the  light  of  surrounding  cir- 
cumstances, and  of  the  condition  of  the  prop- 
erty which  was  the  subject  of  the  contract 
at  that  date,  would  be  intelligible  only  by  as- 
suming that  the  words  "to-be,"  or  the  word 
"hereafter,"  was  Inadvertently  omitted  before, 
the  word  "established."  That  this  must,  under 
all  the  proof  In  the  case,  have  been  the  true 
understanding  of  both  parties,  would  seem  to 
be  conclusive,  when  It  Is  remembered  that  the 
same  clause  of  the  contract  shows  that  the  sale 
was  made  "subject  to  the  opening  of  streets 
and  alleys  as  contemplated  by  the  company," 
—not  as  determined  or  established,  but  as  con- 
templated; that  is,  as  hereafter  to  be  determin- 
ed or  established.  The  testimony  shows  that  at 
the  date  of  the  contract  only  Augnsta  and  Eu- 
clid avenues  were  located,  on  which  the  lot  In 
question  abutted;  and,  as  to  streets  and  alleys 
not  then' located,  the  grade  must  necessarily  de- 
pend upon  the  character  of  the  ground  where 
the  location  was  made.  The  meaning  of  the 
phrase  "to  establish,"  in  this  connection,  Is  not 
obscure  or  uncertain.  Bouvler  defines  it,  "To 
settle  firmly."  In  Smith  v.  Forrest,  49  N.  H. 
237,  where  the  question  was  as  to  the  establish- 
ment of  a  corner  boundary,  the  court  said  it 
meant  "to  settle  certainly  and  fix  permanent- 
ly." In  Succession  of  Welgel,  18  La.  Ann.  49, 
the  word  "established,"  as  used  In  the  Civil 
Code,  was  defined  as  "permanently  settled  and 
confirmed."  In  regard  to  the  mutual  under- 
standing of  the  parties  as  to  whether  any  grade 
was  established  at  the  date  of  the  contract, 
there  are  but  two  witnesses,— John  F.  Wil- 
liams, the  president  of  the  appellee,  and  the 
appellant,  Edward  V.  O'Keefe.  Williams  tes- 
tifies:  That  Augusta  avenue  had  been  located 


and  opened  by  a  former  owner,  Mr.  Ditty,  and 
that  Euclid  avenue,  or  Avenue  A,  and  an  ave- 
nue north  of  that,  were  determined  on,  but 
that,  beyond  this,  nothing  was  determined  as 
to  the  development  of  the  property.  That  lie 
and  O'Keefe  discussed  the  matter.  That  he 
told  O'Keefe  the  grades  were  not  established; 
that  the  surveyor,  Mr.  Mavln,  was  then  en- 
gaged in  the  work;  and  that,  In  making  the 
contract  of  sale,  the  company  was  to  be  left 
In  control,  with  power  to  open  streetsand  estab- 
lish grades  as  it  saw  fit,  consistent  with  the  gen- 
eral scope  of  the  ground.  That  O'Keefe  clearly 
understood  and  agreed  to  this.  And  that  as  to 
all  these  facts  the  recollectloil  of  the  witness 
was  clear  and  distinct,  and,  if  the  contract  did 
not  express  this  agreement,  It. was  the  fault 
of  witness  In  Its  preparation.  This  testimony 
was  not  shaken  upon  cross-examination. 
O'Keefe,  upon  his  examination  In  chief,  said  It 
was  not  stated  or  agreed,  In  his  conversation 
with  Williams,  that  no  grades  were  establish- 
ed; that  he  was  referred,  as  to  grades,  to  Mr. 
Mavln,  by  Mr.  Cone,  the  general  manager; 
that  he  understood  from  Mr.  Mavln  that  the 
deepest  cut  would  be  six  or  seven  feet,  In  front 
of  his  house;  and  that  he  would  not  have 
bought  the  property  If  he  had  known  what  the 
grade  would  be.  Upon  cross-examination,  how- 
ever, It  was  plain  that  the  plat  shown  him 
by  Mr.  Mavln  was  an  experimental  plat  only, 
not  establishing  any  grade;  O'Keefe  says,  If 
there  was  conversation  between  Williams  and 
himself  as  to  the  company  being  left  In  con- 
trol of  the  grades,  that  he  did  not  hear  It;  thai 
"he  paid  no  attention  to  that"  He  admits 
that  Mr.  Mavln  never  told  him  he  had  estab- 
lished a  grade,  and  that  he  would  have  signed 
any  contract  they  might  have  drawn.  Both 
Mr.  Cone  and  Mr,  Mavln  flatly  contradict  Mr. 
O'Keefe.  Mr.  Cone  testifies  emphatically  that 
no  grade  had  been  established  on  October  16th; 
that  Mr.  Mavln  had  made  an  experimental 
plat,  showing  a-  grade  of  about  seven  or  eight 
feet,  which  he  (Cone)  hoped  would  answer, 
but  which  Mr.  Mavln,  from  the  beginning,  con- 
tended would  not  do,  and  which  was  never  es- 
tablished. Mr.  Mavln  testifies  that  but  one 
grade  was  ever  established  on  Euclid  avenue, 
and  that  not  until  some  time  In  November,  and 
all  the  testimony  tends  to  substantiate  this  fact 
We  think  the  proof  of  mutual  mistake,  as  al- 
leged In  the  bill,  is  clear-  and  conclusive,  and 
that  the  duty  to  reform  the  contract  Is  equally 
clear.  When  so  reformed,  the  contract  lacks 
none  of  the  elements  of  certainty,  reasonable- 
ness, and  mutuality.  The  appellee  has  done 
all  that  devolves  upon  It  thereunder,  but  the  ap- 
pellant has  not  complied  with  its  terms,  and  its 
enforcement  against  him  must  follow  as  a  mat- 
ter of  course.  But  the  appellant  suggests  that, 
as  there  was  a  pending  suit  to  recover  a  portion 
of  the  interest  embraced  in  the  decree  in  this 
cause,  the  bill  cannot  be  maintained,  on  the 
ground  that  the  appellee  cannot  prosecute  this 
claim  In  two  courts  at  the  same  time;  and  for 
this  position  be  relies  upon  Hall  v.  Clagett,  2 
Md.  Ch.  156.     In  that  case  the  bill  was  fifed 
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to  reform  and  correct  a  settlement  closed  by  a 
note  upon  which  suit  had  been  brought  at  law, 
Judgment  rendered,  and  fieri  facias  was  out- 
standing.   The  chancellor,  In  the  course  of  his 
opinion,  said:    "I  hardly  think  he  can  be  al- 
lowed to  prosecute  the  claim  In  two  courts  at 
the  same  time,  recovering  one  portion  thereof 
at  law,  and  one  in  equity;    but  my  opinion 
against  the  relief  sought  rests  upon  the  ground 
that  the  mistake  is  neither  admitted  nor  prov- 
ed."    The  bill  in  the  present  case  was  filed 
May  29,  1897;   and  the  pending  suit  at  law, 
which  was  for  $204  only,  and  which  is  al- 
leged, but  not  shown,  to  be  for  Interest,  was 
commenced  October  28,  1895.   It  may  well  be 
conceded  that  upon  breach  of  a  contract  to 
convey  land  the  person  Injured  may  sue  either 
for  specific  performance  or  damages,  and  that 
if  he  proceed  for  both,  on  the  whole  case,  the 
court  will,  on  application,  compel  him  to  elect. 
But  one  may  nevertheless  be  entitled  to  dam- 
acres  for  violation  of  the  contract  up  to  the  time 
of  beginning  the  suit,  with  specific  perform- 
ance for  the  future.  Wat  Spec.  Perf.  1 6.    And 
interest  is  given  by  way  of  damages.    In  Fen- 
nings  v.    Humphery,   4   Beav.    1,    defendant 
agreed  to  grant  a  lease  of  a  vault  to  plaintiff, 
and  also  to  erect  a  crane,  etc.,  within  a  given 
time;  and,  defendant  haying  made  default,  plain- 
tiff sued  for  specific  performance,  and  pending 
that  suit  also  commenced  an  action  at  law  for 
damages  for  nonperformance  of  the  agreement 
Defendant  obtained  an  order  requiring  plaintiff 
to  elect  in  which  court  he  would  proceed,  and 
'  the  case  was  heard  on  motion  to  discharge 
this  order.    The  master  of  the  rolls  said:    "As 
by  the  bill  she  asks  for  a  specific  performance 
of  the  agreement  If  in  the  action  at  law  she 
sought  compensation  for  ltsentire  nonperform- 
ance, the  two  proceedings  would  be  inconsist- 
ent with  each  other.    The  plaintiff  would  In 
one  court  be  suing  for  the  thing  itself,  and  in 
the  other  for  compensation  in  lieu  of  the  thing 
itself."     But  the  action  Is  brought  only  for 
such  damages  as  were  sustained  up  to  the  time 
when  the  action  was  brought    Under  these 
circumstances,  I  think  the  action  and  the  suit 
are  not  prosecuted  for  one  and  the  same  thing, 
and  I  am  therefore  of  opinion  that  the  order 
requiring  election  should  not  have  been  made. 
But  in  this  case  the  appellant  has  not  asked 
that  the  appellee  be  put  to  its  election,  and,  not 
having  done  so,  the  question  is  not  before  the 
court    Should  any  effort  be  made  to  further 
prosecute  the  suit  at  law,  the  decree  in  this 
case,  when  affirmed,  can  be  pleaded  In  bar. 
We  can  see  no  ground  upon  which  the  relief 
granted  the  appellee  below  can  be  denied,  and 
we  shall  therefore  affirm  the  decree.    Decree 
affirmed. 


(SO  R.  I.  380) 

In  re  PIERCE  et  al. 

(Supreme  Court  of  Rhode  Island.     Feb.  2,  1898.) 

Wills — Aftbb-Acqoirbd  Realtt. 

Under  Gen.  St  c.  171,  §  1,  providing  that  a 

testator's  intention  to  devise  land  acquired  after 


the  execution  of  his  will  must  appear  by  the  ex- 
press terms  thereof,  after-acquired  land  will  not 
pass  under  a  devise  of  the  residue  of  testator's 
estate,  after  payment  of  his  debts  and  funeral 
expenses. 

Petition  by  Caroline  F.  Pierce  and  others  foi 
an  opinion  concerning  her  rights  as  devisee  un- 
der the  will  of  Albert  C.  Pierce,  deceased. 

Geo.  T.  Brown  and  David  S.  Baker,  for  peti- 
tioners. 

MATTESON,  O.  J.  We  do  not  see  that  this 
case  can  be  distinguished  from  Church  v.  Manu- 
facturing Co.,  14B.L SS9.  The  statute  in  force 
at  the  date  of  the  execution  of  the  will  of  Al- 
bert C.  Pierce,  February  10,  1877,  was  Gen. 
St  B.  I.  c.  171,  1 1.  It  provided  that  a  testa- 
tor might  devise  land  acquired  subsequent 
to  the  execution  of  his  will,  but  that  his  inten- 
tion to  devise  It  must  appear  by  the  express 
terms  of  the  will.  As  the  intention  must  ap- 
pear by  express  terms,  it  is  not  enough  that  It 
may  appear  by  implication  or  inference.  It  is 
contended  in  behalf  of  Caroline  F.  Pierce  that, 
because  the  will  directs  the  payment  of  the  tes- 
tator's debts  and  funeral  expenses,  and  these 
could  not  be  paid  until  after  his  decease,  and 
the  gift  was  of  the  residue  of  the  estate,  it 
was  clearly  his  Intention  that  his  widow  should 
take  the  after-acquired  real  estate.  Perhaps  h 
may  have  been  the  testator's  intention.  Such 
intention,  however,  If  it  appears,  does  not  ap- 
pear In  express  terms,  but  merely  by  implica- 
tion or  Inference.  The  will  of  Irene  Butler, 
considered  in  Church  v.  Manufacturing  Co.. 
contained  the  same  direction  as  to  payment  of 
debts  and  funeral  expenses  and  a  residuary 
gift;  but  it  was  held,  nevertheless,  that,  as  the 
Intention  did  not  appear  in  express  terms,  it  did 
not  pass  after-acquired  realty.  In  this  case, 
as  in  that,  the  residuary  clause  is  merely  that 
which  the  testator  would  have  used  had  his 
Intention  been  to  pass  only  the  real  estate 
which  he  owned  at  the  execution  of  the  will. 
And  see  Webster  v.  Wiggin,  19  B.  L  78,  31 
AtL  824.  Our  opinion  Is  that  Caroline  F. 
Pierce,  the  widow  of  the  testator,  did  not  take 
any  title  to  the  two  parcels  of  land  mentioned 
in  the  petition,  acquired  by  the  testator  subse- 
quent to  the  execution  of  the  will,  under  the 
devise  to  her  In  the  will. 


(«8  N.  H.  478) 


HART  v.  HART. 


(Supreme  Court  of  New  Hampshire.     Belknap. 
July  31, 1896.) 

DlVOBOB  —  EXTRKMB     CkUBLTI  —  WHAT    CoMSTl 
TUTES. 

A  libel  by  a  husband  for  divorce  for  alleged 
cruelty,  where  no  evidence  of  personal  violence 
was  shown,  and  there  was  no  allegation  or  evi- 
dence that  the  wife's  conduct  injured  his  health 
or  endangered  his  reason,  or  that  he  had  any  fear 
of  injury  by  her,  will  be  dismissed. 

Exceptions  from  Belknap  county. 
Libel  by  William  Hart  against  Emma  L 
Hart  for  divorce.  There  was  a  Judgment  dis 
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missing  the  libel,  and  libelant  excepts.    Bx- 
,  ceptions  overruled. 

Facts  found  by  the  court:  The  libel  alleges 
personal  violence;  but,  so  far  as  this  charge 
was  sustained  by  the  libelant's  evidence,  it 
appeared  to  have  been  condoned.  The  libel 
also  alleged,  and  the  libelant's  evidence  tend- 
ed to  prove,  that  the  libelee  has  so  conducted 
and  behaved  herself  towards  the  libelant  as 
wholly  to  destroy  his  marital  peace  and  hap- 
piness; that  on  divers  occasions  she  has  ad- 
dressed him  in  language  both  offensive  and 
vexatious,  and  the  use  of  such  language  to- 
wards him  has  been  her  customary  and 
habitual  practice;  that  at  different  times  she 
has  accused  him  of  marital  Infidelity,  and  of 
having  contracted  and  imparted  to  her  a  cer- 
tain venereal  disease,  which  accusations  she 
knew  were  false  and  without  foundation; 
that  she  has  told  him  she  hated  him,  that  she 
wished  he  was  dead,  that  she  would  poison 
him,  and  that  she  would  take  his  life.  There 
was  no  allegation  or  evidence  that  the  con- 
duct complained  of  Injured  the  libelant's 
health  or  endangered  his  reason,  or  that  be 
had  any  fear  of  Injury  from  the  libelee.  At 
the  close  of  the  libelant's  evidence,  the  court, 
on  motion  of  the  libelee,  dismissed  the  libel 
on  the  ground  that  the  facts  proved  did  not, 
as  matter  of  law,  constitute  extreme  cruelty, 
and  the  libelant  excepted. 

Jewell,  Stone,  Owen  &  Martin,  for  libelant. 
Jewett  &  Plummer,  for  llbellee. 

BLODGETT,  J.  To  constitute  extreme 
cruelty,  as  a  cause  of  divorce,  there  must  be, 
as  matter  of  law,  direct  bodily  injury,  either 
actual,  or  threatened  and  reasonably  to  be 
apprehended.  Robinson  v.  Robinson,  66  N. 
H.  600,  607,  60S,  28  Atl.  362.  In  the  .present 
case  <these  essentials  are  wholly  lacking. 
The  only  act  of  personal  violence  alleged  Is 
found  to  have  been  condoned,  and  there  Is  no 
reasonable  apprehension  of  Its  repetition,  or 
of  any  other  bodily  harm.  In  a  word,  giving 
the  most  favorable  construction  for  the 
plaintiff,  such  of  the  acts  and  conduct  com- 
plained of  as  are  open  to  consideration  fall 
far  short  of  establishing  legal  cruelty,  with- 
in the  statutory  meaning  as  construed  In 
this  jurisdiction.  Robinson  v.  Robinson.  66 
N.  H.  607,  608,  23  Atl.  S62;  Jenness  v.  Jen- 
ness,  60  N.  H.  211.     Exceptions  overruled. 

PARSONS,  J„  did  not  sit  The  others  con- 
curred. 


m  N.  H.  483) 

BRYANT  et  al.  v.  TOWN  OP  TAMWORTH. 

(Supreme  Court  of  New  Hampshire.     Carroll. 

July  31, 1896.) 

High wat s  —  Latino  out— Impeachmbnt— Useb— 
Rhmedt  for  Obstruction. 

1.  A  highway,  though  the  laying  out  thereof 
subject  to  gates  be  illegal,  may  become  a  legal 


one  by  user;   Pub.  Sv.  c.  67,  I  1,  recognizing  as 
legal  highways  those  used  as  such  for  20  years. 

2.  Though  the  maintenance  of  gates  on  a  high- 
way be  illegal,  the  remedy  is  not  by  petition  for 
their  removal,  but  by  indictment;  Pub.  St.  c. 
77.  i  8,  declaring  that  If  any  structure  is  erect- 
ed or  continued  on  a  highway  so  as  to  obstruct 
it  it  shall  be  deemed  a  public  nuisance,  and  the 
person  erecting  or  continuing  it  shall  be  fined. 

3.  The  laying  out  of  a  highway  by  the  select- 
men, in  the  exercise  of  a  judicial  power  confer- 
red on  them  by  the  statute  of  highways,  cannot 
be  impeached  or  set  aside  in  a  collateral  proceed- 
ing, like  a  petition  to  the  county  commissioners. 

Exceptions  from  Carroll  county. 

Petition  by  Edward  E.  Bryant  and  others 
to  the  county  commissioners  for  the  removal 
of  gates  and  bars  across  a  highway  in  Tarn- 
worth,  laid  out  by  the  selectmen,  subject  to 
gates,  June  5, 1852.  The  petition  alleges  that 
the  gates  and  bars  have  become  unnecessary 
and  Inexpedient,  and  that  the  selectmen,  up- 
on petition  to  remove  the  gates,  have  refus- 
ed to  remove  them,  and  requests  the  commis- 
sioners to  lay  out  the  road  as  an  open  high- 
way. Upon  due  notice  and  hearing,  the  com- 
missioners reported  that  they  are  of  the 
opinion  that  there  is  no  occasion  to  remove 
the  gates,  and  that  the  prayer  of  the  petition 
should  not  be  granted.  The  plaintiffs  Intro- 
duced a  copy  of  the  record  of  the  laying  out 
In  1852,  and  claimed  that  it  was  Illegal  as  to 
the  laying  out  of  the  highway  subject  to 
gates,  and  that  the  commissioners  should  or- 
der them  removed.  The  court  ordered  Judg- 
ment on  the  report  of  the  commissioners,  and 
the  plaintiffs  excepted.  Exceptions  overrul- 
ed. 

J.  H  Hobbs,  for  plaintiffs.  S.  W.  Abbott 
for  defendant 

BLODOETT,  J.  The  plaintiffs  have  no 
case.  If  the  laying  out  of  the  highway  in 
1852,  subject  to  gates,  was  legal,  no  error 
appears  In  the  finding  of  the  commissioners 
that  there  is  no  occasion  to  remove  the  gates; 
and,  If  the  laying  out  was  Illegal,  the  finding 
is  in  no  wise  affected,  because  the  highway 
long  since  became  a  legal  one  by  user.  Pub. 
St  c.  67,  5  1.  But  suppose  it  did  not  the 
plaintiffs  stand  no  better;  for  if  it  be  assum- 
ed, in  accordance  with  their  contention,  that 
the  Imposition  of  the  gates  was  Illegal,  and 
that  their  maintenance  has  since  been  and 
now  Is  an  unlawful  obstruction  to  the  travel 
on  the  highway,  their  remedy  is  by  Indict- 
ment Pub.  St  c.  77,  {  8.  Then,  again,  it  Is 
beyond  doubt  or  disputation  that  the  lay- 
ing of  the  highway  by  the  selectmen,  in  the 
exercise  of  a  judicial  power  conferred  on 
them  by  the  statute  of  highways,  cannot  be 
Impeached  or  set  aside  in  this  collateral  pro- 
ceeding. Spauldlng  v.  Groton,  68  N.  H.  77, 
44  AtL  88,  and  authorities  cited.  Excep- 
tiofns  overruled. 

CLARK,  J.,  did  not  sit  The  others  concur- 
red. 
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(68  N.  H.  407) 

WALKER  t.  WALKER. 

(Supreme  Court  of  New  Hampshire.     Merri- 
mack.    March  13,  1896.) 

CoXSTBUOTION  OF  WiLI^-StOCK   DIVIDEND— PRIN- 
CIPAL— INCOMB — RkMAINDBU-MaN — LlVS 

Tenant—  Presumptions. 

L  Where  an  executor  held  stock  in  a  corpo- 
ration which  increased  its  shares,  and  became 
thereby  entitled  to  subscribe  for  shares  of  the 
new  stock,  which  right  he  sold,  held,  that  the  pro- 
ceeds of  the  sale  were  principal,  and  belong  to 
the  remainder-man  of  the  estate;  the  income 
only  was  payable  to  the  life  tenant. 

2.  Money  derived  from  a  sale  of  a  portion  of 
corporate  property  of  a  gas  company,  in  which 
the  executor  held  shares,  was  -not  a  division  of 
the  earnings  of  such  company,  and  belongs  to  the 
remainder-man  of  the  estate,  and  not  to  lifcten- 
ant,  entitled  to  income. 

3.  Dividends  received  by  the  executor  from  a 
railroad  corporation  are  presumed  to  be  dividends 
from  the  earnings,  income,  and  profits  of  the 
capital  invested,  and  therefore  belong  to  the  life 
tenant  of  the  estate. 

Bill  in  equity  by  the  executor  of  the  will  of 
William  Walker  against  Mary  E.  Walker, 
praying  the  direction  of  the  court  as  to  the 
construction  of  the  will.  By  the  will  the  use 
and  Income  of  all  the  testator's  property  was 
given  to  the  defendant  for  life.  After  the 
payment  of  certain  legacies,  the  residue  was 
given  to  the  plaintiff.  Among  the  assets  of 
the  estate  were  shares  in  several  corporations 
which  nave  Increased  their  stock,  giving  their 
shareholders  the  right  to  subscribe  for  shares 
of  the  new  stock  In  proportion  to  their  hold- 
ings. The  executor  has  sold  these  rights  and 
received  payment  therefor.  The  Concord  Gas- 
light Company  sold  its  electric  plant,  and  out 
of  the  proceeds  paid  a  dividend  to  its  stock* 
holders,  the  executor  receiving  $200  on  shares 
belonging  to  the  estate.  The  Manchester  & 
Lawrence  Railroad  paid  an  extra  dividend  of 
50  per  cent  to  its  stockholders  out  of  money 
received  in  settlement  of  a  suit  against  another 
railroad,  the  executor  receiving  $3,500  on 
shares  belonging  to  the  estate.  The  defendant 
claims  that  these  amounts  are  Income,  and  be- 
long to  her  as  tenant  for  life.    Case  discharged. 

Sargent  &  Hollls,  for  plaintiff.  W.  L.  Fos- 
ter, for  defendant 

BLODGETT,  3.  L  The  rights  to  take  stock 
in  the  several  corporations  belong  to  the  plain- 
tiff as  remainder-man  (Pelrce  v.  Burroughs,  58 
N.  H.  802,  303;  Law  v.  Alley,  67  N.  H.  93,  29 
Atl.  636),  and  the  Income  only  Is  payable  to 
the  defendant  as  life  tenant 

2.  The  $200  received  from  the  gaslight-  com- 
pany, May  4,  1893,  and  derived  from  a  sale 
of  a  portion  of  Its  corporate  property  which 
was  purchased  and  represented  by  the  issue  of 
capital  stock,  was  not,  either  In  form  or  in 
substance,  a  division  of  earnings,  but  a  divi- 
sion of  so  much  of  the  capital  of  the  corpora- 
tion, and  as  such  goes  to  the  remainder-man 
(Wheeler  v.  Perry,  18  N.  H.  308,  314),  subject 
to  the  payment  of  interest  thereon  to  the  ten- 
ant for  life. 

3.  Dividends  being  rightfully  payable  only 


.from  the  profits  of  a  corporation,  the  50  per 
cent  dividend  upon  the  70  shares  of  M  &  L. 
R.  R.  stock  is,  in  the  absence  of  evidence  to 
the  contrary,  presumptively  to  be  regarded  as 
a  dividend  from  the  earnings,  income,  and. 
profits  of  the  capital  Invested  In  the  M.  &  L. 
road,  and  therefore  as  belonging  to  the  defend- 
ant as  life  tenant.  Lord  v.  Brooks,  52  N.  H. 
72,  78,  79;  2  Perry,  Trusts,  (3d  Ed.)  5§  544, 
545,  and  notes;  5  Am.  &  Eng.  Enc.  Law,  725- 
727,  729.    Case  discharged.   All  concurred. 


(SB  N.  H.  662) 
MARTIN  v.  LIVINGSTON. 
(Supreme  Court  of  New  Hampshire.    Hillsboro. 
July  31,  1896.) 
Appbai/— Questions  or  Faot. 
Whether  defendant  had  assumed  a  personal 
liability,  as  claimed  by  plaintiff,  and  whether  the 
circumstances   were  such   as   should  have  put 
plaintiff  on  inquiry,  as  contended  by  the  defend- 
ant, are  questions  of  fact  to  be  determined  by 
the  decision  of  the  trial  term. 

Assumpsit  by  Van  Buren  Martin  against 
Daniel  Livingston.    Case  discharged. 

Assumpsit  for  beef,  apples,  and  veal  sold  and 
delivered.  Facts  found  by  the  court:  The 
goods  were  brought  from  Goffstown,  and  sold 
by  the  plaintiff  at  a  store  in  Manchester  car- 
ried on  by  the  defendant's  wife,  for  whom  the 
defendant  was  a  clerk,  without  pecuniary  in- 
terest in  the  stock.  The  defendant  was  in  the 
store,  and  made  the  bargain  with  the  plaintiff 
for  the  goods;  the  plaintiff  supposing  that  the 
defendant  was  carrying  on  the  business  of  the 
store.  There  was  no  sign  up,  or  anything  to 
indicate  who  was  the  proprietor.  The  plain- 
tiff had  some  talk  with  the  defendant  about 
his  property,  and  knew  that  he  was  building  a 
house,  and  trusted  him  for  the  goods  sold, 
supposing  him  to  be  solvent  The  defendant 
made  no  representation,  by  words  or  actions, 
designed  or  Intended  to  indicate  ownership  of 
the  store;  but  the  plaintiff  supposed  he  was 
the  owner,  and  traded  with  him  as  such.  The 
plaintiff  testified  that  he  asked  the  defendant 
to  pay  for  the  goods,  and  he  promised  to  do  so; 
but  the  defendant  denied  any  such  conversa- 
tion, and  there  was  no  preponderance  of  evi- 
dence either  way.  There  was  no  evidence 
that  the  plaintiff  called  on  any  one  else  to 
pay  for  them.  Since  this  action  was  brought, 
the  defendant's  wife  has  been  declared  in- 
solvent, and  an  assignee  of  her  estate  appoint- 
ed, who  received  from  the  sheriff  $117  from 
the  sale  of  the  goods  In  the  store.  If  the 
plaintiff  can  maintain  this  action,  he  is  enti- 
tled to  a  verdict  for  $71.87,  with  Interest  from 
the  date  of  his  writ  Otherwise  the  defend- 
ant is  entitled  to  a  verdict 

Burnham,  Brown  &  Warren,  for  plaintiff. 
A.  C.  Osgood,  for  defendant 

BLODGETT,  J.  This  case  Is  not  properly 
here.  The  facts  reported  simply  afford  com- 
petent evidence  tending  to  prove  or  disprove 
the  issue  between  the  parties,  and  which  might 
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Justify  a  verdict  either  way.  In  such  a  case 
"the  court  will  not  assume  to  pronounce  upon 
the  weight  of  evidence."  Pray  v.  Burbank, 
11  N.  H.  290;  Howard  v.  Farr,  18  N.H.  457, 
468;  Jones  v.  Proprietors,  62  N.  H.  489; 
Whltcher  v.  Dexter,  61  N.  H  91,  92.  Wheth- 
er the  defendant  assumed  a  personal  liability, 
as  claimed  by  the  plaintiff,  and  whether  the 
circumstances  attending  the  transaction  were 
such  as  should  have  put  the  plaintiff  on  In- 
quiry, as  contended  by  the  defendant,  are 
questions  of  fact,  which  must  be  settled  at  the 
trial  term.  Kaulback  v.  Churchill,  59  N.  H. 
296,  297;  Janvrln  v.  Janvrln,  60  N.  H.  169, 
172, 173;  Preston  v.  Cutter,  64  N.  H  468,  469, 
18  AtL  874.     Case  discharged. 


CLARK,  J, 
curred. 


did  not  sit    The  others  con- 


(67  N.  H.  55J» 

DANE  v.  DANE. 
(Supreme  Court  of  New  Hampshire.     Hillsboro. 
March  16,  1894.) 
Appeal  Bono — Scffioibscy. 
A  bond  with  one  sufficient  surety  is  a  com- 
plianee  with  Pub.  St  c.  200,  §  3,  requiring  one 
who  appeals  from  a  decree  of  a  judge  of  probate 
to  give  bond  "with  sufficient  sureties"  to  prose- 
cute his  appeal. 

Action  by  George  P.  Dane  against  William 
P.  Dane,  executor.  From  the  decree  of ,  the 
judge  of  probate,  plaintiff  appealed.  Defend- 
ant moves  to  dismiss  the  appeal  because  the 
appeal  bond  has  but  one  surety.  Motion  de- 
nied. 

H.  B.  Atherton,  for  plaintiff.  G.  B.  French, 
for  defendant 

WALLACE,  J.  The  statute  requires  that  a 
person  appealing  from  a  decree  of  a  judge  oi 
probate  "shall  give  bond  with  sufficient  sure- 
ties to  prosecute  his  appeal  with  effect,  and 
to  pay  all  such  costs  as  shall  be  awarded 
against  him  by  the  supreme  court"  Pub.  St 
c.  200,  |  a  The  Provincial  Statutes  of  1718  re- 
quired a  person  appealing  from  a  decree  of  a 
judge  of  probate  to  give  "bond  in  a  reasonable 
sum  with  sufficient  security  to  prosecute  his 
appeal  with  effect,"  and  the  word  "security" 
was  continued  in  the  statutes  till  1789.  Prov. 
Laws  (Ed.  1726)  pp.  101,  103;  Prov.  Laws 
(Ed.  1761)  pp.  20,  22.  The  act  of  February  3, 
1797,  required  a  "bond  in  a  reasonable  sum 
with  sufficient  sureties  to  prosecute  said  appeal 
with  effect";  and  the  words  "with  sufficient 
sureties"  were  used  In  the  statute  in  this  con- 
nection until  the  general  statute  of  probate  ap- 
peals, approved  July  2,  1822.  Laws  1822,  c. 
83,  f  1;  Laws  (Ed.  1789)  p.  76;  Laws  (Ed. 
1792)  p.  215;  Laws  (Ed.  1805)  p.  166;  Laws 
(Ed.  1815)  p.  202.  This  act  required  a  bond 
"with  sufficient  surety,"  and  this  language  con- 
tinued to  be  used  until  1867,  when  the  General 
Statutes  went  into  effect.  Laws  (Ed.  1830) 
p.  873;  Rev.  St  c.  170,  f  3;  Gen.  St.  c.  188, 
IS.  In  the  General  Statutes  the  words  "with 
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sufficient  surety"  were  changed  to  "with  suffi- 
cient sureties,"  and  have  remained  In  the  stat- 
utes in  that  form  ever  since.  The  report  of  the 
commissioners  who  compiled  the  General  Stat- 
utes shows  that  this  change  was  regarded  by 
them  as  a  merely  verbal  one.  Gen.  St.  c.  188, 
I  3;  Com'rs'  Rep  1867,  c  189,  i  8;  Gen. 
Laws,  c.  207,  f  3;  Pub.  St  c.  200,  8  3-  These 
changes  are  verbal,  made  at  the  different  revi- 
sions of  the  statute  laws,  and  do  not  indicate 
any  intention  on  the  part  of  the  legislature  to 
alter  the  meaning.  The  purpose  of  the  statute 
Is  to  compel  the  appellant  to  furnish  sufficient 
security  for  the  payment  of  such  costs  as  may 
be  awarded  against  him.  This  purpose  may  as 
well  be  accomplished  by  a  bond  with  one  sure- 
ty who  Is  sufficient,  as  with  more.  And,  In 
the  light  of  the  rule  provided  in  our  statutes 
for  their  construction  (Pub.  St.  c.  2,  |  3),  that 
"words  importing  the  singular  number  may 
extend  and  be  applied  to  several  persons  or 
things;  words  Importing  the  plural  number 
may  Include  the  singular,"  and  in  view  of  the 
history  of  the  legislation  on  this  subject  it  Is 
plain  that  furnishing  a  bond  with  one  sufficient 
surety  is  a  compliance  with  the  statute.  Far- 
nam  v.  Davis,  82  N.  H.  302,  808.  If  the  bond 
is  insufficient,  the  court  will  at  any  time,  upon 
application,  order  the  appellant  to  furnish  addi- 
tional security.  Holt  v.  Rice,  51  N.  H.  370. 
It  need  not  now  be  considered  whether,  con- 
sistently with  this  result  the  decision  is  Oil- 
man v.  Bartlett,  20  N.  H.  168,  can  be  sustain- 
ed.   Motion  denied. 


CHASE,  J., 
curred. 


did  not  sit    The  others  con- 


(68  N.  H.  698) 
HALLETT  et  al.  ▼.  PARKER. 
(Supreme  Court  of  New  Hampshire.     Grafton. 

.July  31, 1896.) 

Equity  —  Bpbcific    Performance  —  Resulting 

Trusts— Easements—  Parol  Licbnsb— 

Tsnanoy  in  Common. 

1.  Under  a  bond  for  a  deed,  on  certain  terms 
therein  expressed,  the  obligees  were  entitled,  on 
compliance  with  the  conditions  thereof,  to  a  spe- 
cific performance  of  such  contract  on  the  part 
of  the  obligor,  though  the  buildings  thereon  nad 
been  in  the  meantime  destroyed  by  fire. 

2.  Where  the  vendor  and  vendees  of  certain 
real  estate,  under  a  bond  for  a  deed,  effected  an 
exchange  of  a  portion  thereof  for  certain  other 
real  estate  which  was  conveyed  to  the  vendor  in 
consideration  thereof,  in  pursuance  of  a  parol 
agreement  that  it  should  be  subject  to  the  same 
termB  as  the  land  described  in  such  bond,  such 
transfer  created  a  resulting  trust  in  favor  of  the 
vendees. 

3.  A  parol  license  for  an  easement  in  land  be- 
longing to  tenants'  in  common,  by  one  of  the  co- 
tenantB,  did  not  bind  the  other,  who  had  no 
knowledge  thereof. 

4.  A  parol  license  for  an  easement  was  re- 
voked by  the  death  of  the  licensor. 

Bill  In  equity  by  H.  K.  Hallett,  administra- 
tor of  the  estate  of  George  Farr,  and  Eliza 
C.  Farr,  praying  that  the  defendant  be  re- 
quired to  convey  to  the  plaintiffs  the  Oak 
Hill  House.  February  7,  1894,  the  property, 
consisting  of  an  hotel  and  land,  subject  to 
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Incumbrances,  belonged  to  George  Farr  and 
the  estate  of  John  B.  Jarvis,  deceased.  On 
that  day  It  was  sold  at  public  auction,  and 
bought  by  the  defendant,  to  whom  a  deed 
was  delivered.  On  the  same  day  (March  7th) 
he  delivered  to  George  Farr  and  Eliza  G. 
Farr,  his  wife,  his  bond,  In  which  he  agreed 
to  convey  the  property  to  them,  by  a  good 
and  sufficient  deed,  upon  the  payment  by 
them  within  two  years  from  February  7th  of 
the  amount  of  the  Incumbrances  and  Inter- 
est, and  permit  them  to  occupy  the  premises 
for  their  own  use  In  the  meanwhile.  In  the 
spring  of  1894,  and  after  March  7th,  Parker 
and  Farr  and  wife  conveyed  to  the  Littleton 
village  district  a  small  portion  of  the  land 
■  described  In  the  bond,  and  the  district,  in 
consideration  thereof,  conveyed  land  to  Par- 
ker by  Farr's  direction.  It  was  verbally 
agreed  by  Parker  and  Farr  that  the  last- 
named  land  should  be  held  by  Parker  subject 
to  the  same  terms  as  the  land  described  in 
the  bond.  In  the  fall  of  1894,  before  any  of 
the  incumbrances  were  paid,  Parker  put 
down  an  aqueduct  from  his  springs  on  the 
hill  back  of  the  Oak  Hill  House  to  his  green- 
house. A  tap  was  Inserted  in  the  aqueduct 
on  the  premises,  by  means  of  which  a  pipe 
could  be  attached  and  water  conducted  to 
the  hotel.  He  laid  the  aqueduct,  with  the 
verbal  assent  of  George  Farr,  across  a  por- 
tion of  the  Oak  Hill  House  estate  and  the 
land  conveyed  to  him  by  the  Littleton  village 
district  To  the  laying  of  the  aqueduct  on 
this  estate  Eliza  C.  Farr  did  not  assent,  and 
she  had  no  knowledge  of  it  until  long  after- 
wards. March  10,  1895,  George  Farr  died. 
March  25,  1S95,  the  Oak  Hill  House  was 
burned, .  and  afterwards  the  personal  prop- 
erty was  sold  by  the  administrator.  With 
the  avails  and  the  Insurance  money  on  the 
house,  all  Incumbrances  were  fully  paid  with- 
in the  two  years.  No  part  of  the  premiums 
for  the  Insurance  was  paid  by  Mrs.  Farr. 
The  personal  property  belonging  to  George 
Farr's  estate  is  not  sufficient  to  pay  the 
debts.  The  defendant  is  willing  and  offers  to 
convey  the  property  to  the  plaintiffs,  subject 
to  a  right  on  his  part  to  maintain  upon  it  his 
aqueduct  The  plaintiffs  decline  to  accept 
such  a  conveyance,  and  claim  that  they  are 
entitled  to  the  land  free  from  the  incum- 
brance of  the  aqueduct  The  defendant  sets 
up  the  statute  of  frauds  against  the  plain- 
tiffs' claim  to  a  conveyance  of  the  land  de- 
rived from  the  Littleton  village  district  The 
plaintiffs  had  leave  to  amend  their  bill  by  set- 
ting up  a  title  to  that  land  under  a  resulting 
trust 

Bingham,  Mitchell  &  Batchellor  and  Drew, 
Jordan  &  Buckley,  for  plaintiffs.  George  H. 
Bingham,  for  defendant 

WALLACE,  J.  The  defendant  claims  (1) 
that  the  plaintiffs  are  not  entitled  to  the  spe- 
cific performance  of  the  agreement  to  con- 
vey the  land  In  question;  and  (2)  that,  if  the 


plaintiffs  are  entitled  to  a  conveyance  of  the 
land,  they  must  take  It  subject  to  a  right  on 
his  part  to  maintain  upon  it  his  aqueduct  It 
la  urged  by  the  defendant  that,  by  the  loss 
of  the  buildings  by  fire,  which  falls  on  him 
.(Wilson  v.  Clark,  60  N.  H.  352),  he  is  releas- 
ed from  the  performance  of  his  contract  But 
If  the  plaintiffs  perform  the  condition  of  the 
bond,  and  pay  the  defendant  all  they  agreed 
to  pay  him,  the  loss  falls  on  them,  and  not  on 
the  defendant  To  the  facts  In  this  case  Wil- 
son v.  Clark  has  no  application.  The  plain- 
tiffs do  not  ask  to  be  relieved  from  the  con- 
tract because  the  buildings  are  destroyed, 
but  they  are  willing  to  take  the  premises  as 
they  are,  and  have  fully  performed  their  part 
of  the  contract  It  is  not  equitable  that  the  de- 
fendant should  be  relieved  from  the  contract 
on  this  account,  after  he  has  received  and  re- 
tained the  benefits  of  it  When  the  vendor  is 
unable  to  fully  perform  his  contract  on  ac- 
count of  "any  deficiency  in  the  title,  quantity, 
quality,  description,  or  other  matters  touch- 
ing the  estate,"  although  his  inability  may 
be  a  good  ground  for  relieving  the  vendee 
from  the  performance  of  his  contract,  It  fur- 
nishes no  reason  for  relieving  the  vendor, 
where  the  vendee  elects  to  proceed  with  the 
purchase.  He  has  the  right  to  the  specific 
enforcement  of  the  contract,  so  far  as  it  can 
be  performed.  1  Story,  Eq.  Jur.  (12th  Ed.)  | 
779;  3  Pom.  Eq.  Jur.  (2d  Ed.)  {  1405,  note. 
Both  parties  have  waived  all  objection  on 
this  ground  to  the  carrying  out  of  the  con- 
tract, the  plaintiffs  by  paying  the  full  amount 
due,  and  the  defendant  by  accepting  the 
same.  By  the  acceptance  of  the  price  of  the 
premises  according  to  the  contract  the  de- 
fendant is  estopped  from  raising  this  objec- 
tion to  the  specific  performance  of  the  con- 
tract If  the  plaintiffs  cannot  compel  the 
specific  performance  of  the  defendant's 
agreement  to  hold  the  land  received  in  ex- 
change from  the  district  subject  to  the  same 
terms  as  the  bond,  because  it  was  not  in 
writing,  yet  the  land  received  from  the  dis- 
trict being  purchased  by  land  of  the  plain- 
tiffs given  In  exchange  for  It— in  other 
words,  being  paid  for  by  them,— a  resulting 
trust  arises  In  their  favor,  and  the  defendant 
holds  the  land  in  trust  for  them.  Page  v. 
Page,  8  N.  H.  187;  Tebbetts  v.  TUton,  31  N. 
H.  273,  283;  Osgood  v.  Eaton,  62  N*.  H.  512; 
Converse  v.  Noyes,  66  N.  H.  571,  22  Atl.  556. 
The  plaintiffs  are  entitled,  under  the  agree- 
ment, to  a  conveyance  from  the  defendant  of 
the  land  described  in  the  bond,  and,  under 
the  resulting  trust  to  a  conveyance  of  the 
land  received  in  exchange  from  the  district 
The  defendant  claims  that  his  convey- 
ance should  be  subject  to  a  right  to  maintain 
his  aqueduct  The  fact  that  the  title  of  the 
land  was  in  the  defendant  when  the  aque- 
duct was  laid  does  not  give  him  a  legal  right 
to  maintain  it  there  as  against  the  plaintiffs. 
His  title  was  subject  to  the  plaintiffs'  right 
to  a  conveyance  of  the  premises  without  re- 
striction or  incumbrance.    He  could  not  sub- 
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ject  the  estate  to  any  servitude  or  Incum- 
brance In  favor  of  himself  or  others  against 
the  plaintiffs.  George  and  Eliza  Parr  were 
tenants  In  common  of  the  Interest  in  the  land 
arising  from  the  defendant's  agreement  to 
convey  to  them  upon  the  payment  of  the 
stipulated  sum  within  a  certain  time.  George 
verbally  assented  to  the  laying  of  the  aque- 
duct by  the  defendant  over  the  premises,  but 
Eliza  did  not  assent  or  In  fact  know  of  the 
aqueduct  until  after  it  was  laid.  This 
amounted  to  a  parol  license  to  lay  the  aque- 
duct on  the  premises  so  far  as  George  was 
concerned,  but  not  as  regards  the  interest  of 
Eliza.  The  license  was  revocable  at  any 
time  by  the  licensor,  and  was  in  fact  revoked 
by  George's  death.  BlaisdeD  v.  Railroad  Co., 
51  N.  H.  483.  Such  a  license  has  not  the 
force  of  a  conveyance  of  a  permanent  ease- 
ment in  real  estate,  as  it  must  necessarily 
have  If  the  defendant's  position  is  upheld. 
Houston  v.  Laffee,  46  N.  H.  505;  Batchelder 
v.  Hibbard,  58  N.  H.  269.  The  plaintiffs  are 
entitled  to  a  conveyance  free  from  the  In- 
cumbrance of  the  aqueduct  Case  dischar- 
ged. 

CARPENTER,  J.,  did  not  sit  The  others 
concurred. 

(68  N.  H.  MS)     ■ 

McKEBN  ▼.  CONVERSE  et  al. 

(Supreme  Court  of  New  Hampshire.     Coos. 

July  27, 1894.) 

Trover— Impoondino  Proceedings  —  Bubdbn  ov 
Fkoop — Collateral  Attack. 

1.  One  in  lawful  possession,  as  agister,  of  cat- 
tle when  impounded,  may  sue  for  their  conver- 
sion. 

2.  Cattle  may  be  impounded,  though,  when 
taken  for  that  purpose,  they  are  trespassing  on 
one's  grass  land,  while,  when  first  discovered, 
they  were  in  his  outfield. 

3.  One  who  has  the  burden  of  proving  the  ille- 
gality of  an  impounding  fails  so  far  as  concerns 
the  showing  that  notice  was  not  given  the  own- 
ers within  24  hours,  the  finding  being  merely 
that  the  referee  is  unable  to  find  affirmatively 
that  it  was  within  24  hours. 

4.  A  justice  of  the  peace  having  jurisdiction 
of  the  subject-matter  of  impounding  proceedings, 
the  judgment  therein  cannot  be  collaterally  at- 
tacked, though  the  order  of  sale  has  been  made 
without  the  required  notice  to  the  owners  of  the 
animals,  and  thojgh  the  justice,  in  violation  of 
Gen.  St  c.  214,  g  13,  acted  as  counsel  for  the  de- 
fendants. 

Trover  by  James  W.  McKeen,  against  Asaph 
Converse  and  another  for  five  cows,  with  a 
count  in  case,  alleging  that  the  plaintiff,  as 
agister,  had  in  his  custody  five  cows,  which 
the  defendants  wrongfully  took  from  htm  un- 
der pretense  of  impounding.  Plea,  general  Is- 
sue, and  a  special  plea  of  justification  under 
impounding  proceedings.  Facts  found  by  a 
referee. 

In  1890  the  plaintiff  owned  a  pasture  and 
the  defendants  tillage  land,  In  Northumberland, 
between  which  was  a  lot  owned  by  S.  The 
fence  between  the  pasture  and  the  S.  lot  was 
defective,  and  there  was  none  between  that 


lot  and  the  tillage.  The  plaintiff  pastured 
five  cows,  belonging  one  each  to  Atkinson  and 
four  others,  who  were  to  drive  them  to  and 
from  the  pasture  each  morning  and  night 
About  two  acres  of  the  defendants'  land  was 
cultivated  in  oats.  September  18,  1890,  the 
defendants  found  the  cows  doing  damage  in 
their  oat  field  (one  of  which,  before  being 
taken,  strayed  into  their  adjoining  grass  land), 
and  thereupon  took  them  for  the  purpose  of  im- 
pounding them,  and  early  in  the  forenoon  drove 
them  to  and  put  them  in  the  barnyard  of  A.  A. 
Potter,  in  Northumberland,  who,  they  under- 
stood, was  the  poundkeeper.  April  5,  1890,  the 
selectmen  of  Northumberland,  In  writing,  ap- 
pointed Potter  poundkeeper,  and  in  the  ap- 
pointment declared  that  his  barnyard  should 
be  "the  pound  for  said  town."  He  took  the 
oath  of  office,  and  his  appointment,  with  the 
certificate  of  the  oath  thereon,  was  recorded  by 
the  town  clerk  on  the  same  day,  but  "he  re- 
ceived no  papers  or  commission  from  the  select- 
men," nor  did  it  appear  that  he  furnished  any 
bond  as  poundkeeper.  A  sufficient  notice  of 
the  impounding,  signed  by  the  defendants,  was 
left  with  Potter  the  same  evening.  A  copy  of 
this  paper  was,  on  the  same  day,  delivered  to 
or  left  at  the  abode  of  each  cow  owner  except 
Atkinson,  to  whom  it  was  read  on  that  day, 
and  at  whose  abode  it  was  left  in  the  fore- 
noon of  the  next  day;  but  the  referee  is  unable, 
on  the  conflicting  evidence,  to  find  affirma- 
tively that  It  was  so  left  within  24  hours  from 
the  time  of  impounding.  September  30th,  after 
the  appraisers'  report  of  damages  was  made, 
the  defendants  presented  to  E.  F.  Bucknam,  a 
justice  of  the  peace,  a  petition  praying  "for  an 
order  for  the  sale  or  appraisal  of  said  five 
cows."  On  the  same  day,  without  notice  to 
the  cattle  owners  or  the  plaintiff,  Bucknam  is- 
sued an  order  addressed  to  the  defendants,  di- 
recting them  to  sell  the  cows  at  public  auction, 
"giving  notice  and  selling  as  sheriffs  may  do 
upon  execution."  By  virtue  of  this  order,  and 
upon  due  notice,  the  defendants  sold  the  cows 
October  3d  at  public  auction,  to  the  plaintiff. 
The  application  for  the  sale  was  made  Septem- 
ber 30,  1890.  In  the  order  of  sale,  made  the 
same  day,  the  justice  states  that  "upon  the 
foregoing  application  I  notified  the  parties  to 
appear  at  the  dwelling  house  of  Asaph  Con- 
verse on  Friday,  the  26th  day  of  September, 
Instant,  at  ten  o'clock  in  the  forenoon,  then  and 
there  to  be  heard  upon  said  application."  The 
justice  acted  as  adviser  and  counsel  for  the  de- 
fendants In  all  the  proceedings,  made  for  them 
all  the  writings,  and  attended  the  sale  in  their 
interest. 

Ladd  &  Fletcher,  for  plaintiff.  H.  Hey- 
wood,  for  defendants. 

WALLACE,  J.  The  plaintiff,  being  in  the 
lawful  possession  of  the  cattle  when  impound- 
ed, as  agister,  had  a  special  or  qualified  proper- 
ty in  them,  which  entitled  him  to  maintain  an 
action  for  any  injury  to  his  possession,  or  any 
conversion  of  the  property.     2  Bl.  Comm.  453; 
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2  Kent,  Comm.  585;  Story,  Ballm.  I  443; 
Woodman  v.  Nottingham,  49  N.  H.  387,  393. 
It  does  not  follow  that  one  of  the  cows  was 
not  damage  feasant,  within  the  meaning  of  the 
statute,  because  although,  when  discovered  by 
the  landowner,  she  was  in  the  oat  field,  yet, 
at  the  precise  moment  of  time  when  taken  by 
the  defendants  for  the  purpose  of  impounding, 
she  had  strayed  from  the  oatneld,  and  -was 
then  In  the  adjoining  grass  land  of  the  defend- 
ants. According  to  the  somewhat  strict  con- 
struction that  has  been  put  upon  the  matter  of 
damage  feasant,  a  person  cannot  Impound  ani- 
mals for  damages  done  to  his  land  on  any  other 
occasion  than  the  particular  one  on  which  they 
were  taken  by  him  to  be  Impounded,  and  he 
cannot  Impound  them  for  this  damage  after 
they  hare  left  the  land.  When,  however,  at 
the  precise  moment  when  taken,  they  are  tres- 
passing on  a  different  part  of  the  land  from 
what  they  were  when  first  discovered,  both 
reason  and  the  authorities  warrant  the  hold- 
ing that  they  are  damage  feasant,  and  liable 
to  be  Impounded  for  the  trespass.  Holden  v. 
Torrey,  31  Vt  690;  Clement  v.  Milner,  3  Esp. 
95;  Co.  Litt  161a;  12  Moore,  160, 161. 

In  regard  to  the  question  of  whether  the  de- 
fendants gave  due  notice  of  the  Impounding 
within  24  hours  to  the  owners  or  person  hav- 
ing these  cows  In  charge,  In  accordance  with 
section  4  of  chapter  143  of  the  General  Laws, 
although  no  notice  was  given  to  the  plaintiff, 
who  had  the  animals  In  charge,  yet  it  was 
claimed  that  notice  was  given  to  the  owners. 
The  referee  finds  that  written  notice  was  de- 
livered to  or  left  at  the  abode  of  each  of  the 
owners  of  the  cows,  except  Atkinson,  on  the 
day  of  Impounding,  and  was  read  to  Atkinson 
on  that  day,  and  that  on  the  forenoon  of  the 
next  day  It  was  left  at  Atkinson's  house;  but 
he  la.  unable  to  find  affirmatively  that  it  was 
within  24  hours  of  the  time  of  the  impounding. 
The  plaintiff  alleges  his  right  of  possession  of 
the  property,  and  asks  for  damages  on  account 
of  the  wrongful  detention  and  conversion  of 
the  cattle  by  the  defendants.  The  burden  Is 
on  the  plaintiff  to  prove  affirmatively  his  case, 
and  to  show  that  the  taking  and  detention 
of  the  cattle  by  the  defendants  was  not  lawful, 
and  the  burden  does  not  shift  from  the  plain- 
tiff to  the  defendants,  but  remains  on  the 
plaintiff  throughout  the  case.  Hovey  v.  Grant, 
55  N.  EL  407;  Bank  v.  Getchell,  59  N.  H.  281; 
Tenney  v.  Knowlton,  60  N.  EL  572;  Tabor  v. 
Judd,  62  N.  H.  288;  Eastman  v.  Gould,  63  N. 
H.  89.  Although  the  referee  was  unable  to 
find  that  this  notice  of  the  impounding  was 
given  to  the  owners  within  24  hours,  he  has 
not  found  that  If  was  not  so  given,  and  there- 
fore the  plaintiff  has  failed  to  make  out  this 
particular  objection  to  the  legality  of  the  Im- 
pounding proceedings.  The  Justice,  In  the  or- 
der of  sale  made  on  the  application  of  the 
parties  Impounding,  recited  that  he  made  the 
order  after  notice  to  the  owners  of  the  cows. 
But  It  appears  from  the  records  that  the  notice 
which  the  justice  says  he  gave  to  the  owners 
of  the  cattle  could  not  have  been  given,  be- 


cause the  order  of  sale,  which  was  dated  Sep- 
tember 30th,— on  the  same  date  as  that  of  the 
application,— recites  that  the  parties  were  no- 
tified to  appear  on  the  26th  of  September,  four 
days  before  the  application  was  made.  It  fur- 
ther appears  from  the  report  of  the  referee 
that  the  Justice  acted  as  adviser  and  counsel  of 
the  defendants  In  all  the  proceedings.  A  jus- 
tice Is  prohibited  by  statute  from  acting  as 
counsel,  and  from  aiding  or  assisting  either  par- 
ty in  a  cause  pending,  or  which  may  come  be- 
fore him.  Gen.  Laws,  c.  214,  f  13.  Although 
the  justice  could  not  lawfully  act,  and  the  or- 
der of  sale  was  Improperly  granted,  because  no 
notice  was  served  on  the  owners  of  the  ani- 
mals, yet  his  Judgment  Is  not,  for  these  rea- 
sons, void.  A  judgment  rendered  In  this  state 
against  a  citizen  of  this  state  by  a  court  or  by 
any  tribunal,  for  .the  revision  of  whose  pro- 
ceedings a  direct  proeess  by  appeal  or  other- 
wise la  provided,  cannot  be  impeached  collater- 
ally by  a  party  except  for  want  of  Jurisdiction 
of  the  subject-matter.  Kimball  v.  Fish,  89  N. 
H.  110,  117;  Moses  v.  Julian,  45  N.  H.  52; 
State  v.  Shattuck,  Id.  205;  Stearns  v.  Wright, 
51  N.  H.  600;  Horn  v.  Rochester,  62  N.  H. 
347;  Blanchard  v.  Webster,  Id.  467;  Eastman 
v.  Dearborn,  63  N.  H.  364;  Fowler  v.  Brooks, 

64  N.  H.  423,  13  AtL  417;   State  v.  Kennedy, 

65  N.  H.  247,  23  AtL  431;  Hendrick  v.  Whitte- 
more,  105  Mass.  23;  McCormlck  v.  Flske,  138 
Mass.  379;  Klttredge  v.  Martin,  141  Mass. 
410,  6  N.  E.  96.  "If  the  validity  of  a  judg- 
ment could  be  contested  collaterally,  a  second 
Judgment,  avoiding  the  effect  of  the  first  with- 
out a  direct  and  express  annulment  of  it, 
would  be  subject  to  a  like  attack,  and  there 
would  be  no  termination  of  litigation  by  a  final 
decision."  State  v.  Kennedy,  65  N.  EL  247, 
23  AtL  431.  The  plaintiff  had  a  complete  rem- 
edy by  certiorari  or  other  process  to  review 
these  proceedings.  The  justice  having  juris- 
diction of  the  subject-matter,  neither  his  Im- 
proper conduct  by  reason  of  his  acting  as  coun- 
sel for  the  defendants,  nor  the  want  of  notice, 
renders  the  judgment  void,  so  that  It  can  be 
attacked  collaterally.  Judgment  for  the  de- 
fendants. 


CARPENTER,  X, 

concurred. 


did  not  sit    The  others 


(68  N.  B.  «M) 
ISABELLA  v.  LB  BLANC  et  at 

(Supreme  Court  of  New  Hampshire.     Merri- 
mack.    March  13,  1896.) 
Trustei  Pbocbss — Pbopbxtt  Bub/bct. 

Under  Pub.  St  e.  245,  {  19,  making  credits 
of  defendant  subject  to  trustee  process,  subject 
to  certain  exemptions,  which  do  not  include  judg- 
ments, and  also  independent  of  statute,  a  judg- 
ment debt  may  be  the  subject  of  trustee  process, 
where  it  is  possible  to  protect  the  trustee  from 
double  liability. 

Foreign  attachment  by  Edmund  Isabelie 
against  one  Le  Blanc  and  another  and 
Charles  Clements,  trustee.  Defendants  re- 
covered Judgment  against  the  trustee,  upon 
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which  execution  issued  and  remains  unsat- 
isfied. Shortly  after  such  Judgment  and  ex- 
ecution, the  present  suit  was  commenced. 
-On  motion  to  discharge  trustee.    Denied. 

N.  B.  Hale  and  Albin,  Martin  &  Howe,  for 
plaintiff.  W.  D.  Hardy,  for  defendant 
-Charles  Clements. 

BLODGETT,  J.  Subject  to  certain  exemp- 
tions enumerated  In  the  statute,  "If  •  *  * 
It  appears  that  the  trustee  had  In  his  posses- 
sion at  the  time  of  the  service  of  the  writ 
upon  him,  or  at  any  time  after,  any  money, 
goods,  chattels,  rights  or  credits  of  the  de- 
fendant, •  •  •  he  shall  be  chargeable 
therefor."  Pub-  St  c  245,  {  19.  Within  the 
statutory  Intention,  credit  1b  the  correlative 
of  debt,  so  that  the  existence  of  a  debt  on 
the  one  part  constitutes  a  credit  on  the  oth- 
er (Gush.  Trustee  Process,  1 58);  and,  the  gen- 
eral rule  in  the  construction  of  "credits" 
therefore  being  that  where  one  person  Is  In- 
debted to  another  he  may  be  charged  as  the 
trustee  of  his  creditor  (Id.  $  146),  the  nature 
of  the  indebtedness,  barring  exemptions,  is 
immaterial  (Trombly  v.  Clark,  13  Vt  118, 
123),  and  the  statute  Is  applicable  to  judg- 
ment debts  as  well  as  others,  both  In  rea- 
son and  equity.  Indeed,  such  debts,  being 
Liquidated  and  certain,  with  ordinarily  noth- 
ing remaining  for  controversy  as  to  their  ex- 
istence, character,  or  amount,  would  seem 
to  be  peculiarly 'Within  the  operation  of  the 
statute.  But,  however  this  may  be,  It  was 
obviously  the  intention  of  the  legislature,  by 
not  including  them  in  the  List  of  exemptions, 
to  subject  judgment  debts  to  trustee  process. 
Not  only  must  this  be  so  held  upon  familiar 
principles  of  statutory  construction,  but  It  is 
•equally  In  accordance  with  the  policy  of  our 
laws  in  respect  to  debtors  and  creditors, 
which  have  "ever  required  that  all  the  prop- 
erty of  a  debtor,  not  exempted  by  law  from 
-execution,  'should  be  subject  to  the  just 
claims  of  his  credttors,  and  that  every  facil- 
ity consistent  with  the  reasonable  Immuni- 
ties of  debtors  should  be  afforded  to  subject 
such  property  to  legal  process."  And,  fur- 
thermore, the  very  decided  weight  of  Amer- 
ican authority  Is  that  a  judgment  debt  may 
be  trusteed.  Gager  v.  Watson,  11  Conn.  168; 
Trombly  v.  Clark,  13  Vt  118,  123;  Luton  v. 
Hoehn,  72  111.  81;  Osborn  v.  Cloud,  23  Iowa, 
104;  Phillips  v.  Germon,  43  Iowa,  101;  Mc- 
Brlde  v.  Fallon,  66  Cal,  301,  4  Pac.  17;.  Cal- 
houn v.  Whittle,  66  Ala.  138;  Halbert  v.  San- 
son, 6  Blackf.  398;  Keith  v.  Harris,  9  Kan. 
386;  Belcher  v.  Grubb,  4  Har.  (Del.)  461; 
Webster  v.  McDanlel,  2  Del.  Ch.  297.  It  Is 
true  that  the  contrary  was  held  In  Thayer 
v.  Pratt  47  N.  H.  470  (decided  In  1867),  as 
well  as  in  some  preceding  cases  there  cited, 
upon  the  ground  "that  as  the  statute  provid- 
ed for  the  discharge  of  the'  trustee  for  so 
much  money  as  may  he  taken  from  him  un- 
•der  this  process,  and  empowers  him.  to  give 
-the  matter  In  evidence  in  a  suit  by  the  prin- 


cipal debtor,  it  must  have  been  contemplated 
that  he  would  be  charged  as  trustee  only  In 
cases  where  an  opportunity  remained  to  set 
up  such  matter  In  discharge;  otherwise  he 
might  be  twice  charged  for  the  same  debt, 
which  could  not  have  been  Intended."  But 
If,  under  the  statutes  and  the  practice  then 
existing,  this  conclusion  may  have  been  war- 
ranted, it  has  no  place  under  the  present 
statute  (first  enacted  In  1876),  which  express- 
ly authorizes  the  supreme  court  to  make  and 
establish  such  rules  and  orders  as  may  be 
necessary  and  convenient  to  carry  into  effect 
the  various  provisions  of  the  chapter  relat- 
ing to  trustee  process.  Pub.  St  c,  245,  §  44. 
And  no  more  has  It  any  place  under  the  ex- 
pansive and  more  liberal  practice  which  now 
obtains,  and  which  Is  constantly  developing 
with  new  Ideas  of  right  and  Justice,  in  ac- 
cordance with  the  progress  of  society  and  the 
correspondingly  enlarged  conception  of  the 
common  law  of  this  state  "for  ascertaining, 
establishing,  and  vindicating  contested  rights 
In  civil  cases,"  which  la  now,  but  was  not 
formerly,  held  to  entitle  each  party  "to  such 
remedy,,  including  form,  method,  and  order 
of  procedure,  as  Justice  and  convenience  re- 
quire." Owen  v.  Weston,  63  N.  H.  699,  4  AU. 
801.  Both  under  the  statute  and  the  prac- 
tice now  existing  there  can  be  no  doubt  that 
the  trustee  may  be  charged  in  the  present  ac- 
tion by  a  Judgment  that  will  not  subject  him 
to  double  liability,  or  infringe  the  rights  of 
anybody;  and  so,  the  basis  of  the  decision 
in  Thayer  v.  Pratt,  supra,  having  been  re- 
moved, the  decision  itself  has  ceased  to  be  an 
authority  upon  the  issue  now  raised.  Unless 
In  the  meantime  the  attachment  shall  be  re- 
leased by  the  giving  of  a  bond  agreeably  to 
section  39,  c.  246,  at  the  coming  trial  term, 
upon  the  plaintiffs  motion,  and  upon  proper 
cause  shown,  the  action  of  Le  Blanc  &  Dailey 
against  the  trustee  may  be  brought  forward 
from  the  April  term,  1895,  at  which  Judg- 
ment was  rendered  against  him,  the  execu- 
tion in  that  case  against  the  trustee  recalled 
•and  rescinded,  the  Judgment  in  that  case 
against  the  trustee  be  suspended  until  fur- 
ther order,  together  with  such  other  proceed- 
ings, orders,  and  process  necessary  for  equi- 
tably charging  the  trustee  in  this  action. 
Blake  v.  Adams,  64  N.  H.  86,  87,  6  AU.  482. 
If  there  are  exceptional  cases  in  which  a 
Judgment  debt  may  not  be  the  subject  of 
trustee  process,  the  present  case  is  not  one 
of  that  class.  Motion  to  discharge  trustee 
denied.    All  concurred. 


(68  N.  H.  661) 

HUNT  v.  LACONIA  &  L.  ST.  BY. 

(Supreme  Court  of  New  Hampshire.     Hillsboro. 
July  31,  1896.) 

Corporation  Stock— Patmbrt  of  Dividends  to 
Pledgor. 

A  corporation  paying  dividends  on  its  stock 
to  one  known  to  be  a  pledgor  thereof,  believing 
she  had  a  right  thereto,  but  without  the  pledgee's 
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content,  is  liable  to  him,  though  he  had  given  no 
instructions  respecting  the  payment. 

Assumpsit  by  N.  P.  Hunt,  receiver  of  the 
People's  Fire  Insurance  Company,  against  the 
Laconia  &  Lakeport  Street  Railway.  Judg- 
ment for  plaintiff. 

Assumpsit  for  dividends  declared  by  the  de- 
fendant on  SO  shares  of  Its  stock.  Facts 
agreed.  The  plaintiff  brings  the  action  as  re- 
ceiver of  the  People's  Fire  Insurance  Com- 
pany. He  holds,  and  has  held  since  its  Issue, 
a  certificate  for  30  shares  of  the  defendant's 
stock,  which  reads  on  its  face,  "To  People's 
Fire  Insurance  Company,  as  collateral  for  Cora 
L.  Brookhouse,  note  of  $2,500,  dated  Nov.  20, 
1892."  The  defendant's  stock  ledger  has  the 
following  record  in  relation  to  30  shares  of 
stock: 

People's  Fin  lnsnranoe  Company  aa  coll. 


18H 

Tram. 

Certll. 

Shan. 

Dae. 

so. 

Com  I*  BrookhooM. 

7 

M 

M 

The  plaintiff  holds  the  certificate  as  collat- 
eral security  for  a  note  of  $2,500,  due  from 
said  Brookhouse  to  the  plaintiff.  The  par 
value  of  the  stock  is  $50  a  share,  and  tbe 
market  value  does  not  exceed  that  sum.  The 
dividends  sued  for  were  declared  during  the 
time  the  plaintiff  held  the  certificate,  and  the 
defendant  paid  them  to  Mrs.  Brookhouse,  be- 
lieving she  was  entitled  to  receive  them,  but 
without  the  order  or  consent  of  the  plaintiff. 
The  plaintiff  never  gave  any  instructions  re- 
specting the  payment  of  dividends,  and  did  not 
demand  payment  of  dividends  until  after  the 
payment  to  Mrs.  Brookhouse. 

David  Cross,  for  plaintiff,  a  F.  Stone,  for 
defendant 

BLODGETT,  J.  The  pledge  of  the  stock 
was  a  pledge  of  tbe  dividends  accruing  on  it 
during  the  continuance  of  the  pledge,  and  gave 
the  pledgee  the  legal  title  to  both  alike.  Bank 
v.  Marshall  (Merrimack;  Dec.,  1895)  40  Atl. 
— ,»  and  authorities  cited.  Upon  the  facts  ap- 
pearing in  the  case,  the  payment  of  the  divi- 
dends to  the  pledgor  was  without  legal  Justifi- 
cation, and  affords  no  bar  to  the  plaintiff's  re- 
covery. Judgment  for  the  plaintiff.  All  con- 
curred. 


(68  N.  H.  560) 

WASON  v.  MARTELL. 

(Supreme  Court  of  New  Hampshire.     Hlllsboro. 

July  31,  1896.) 

Attachment — Description  of  Property— Amend- 
ment— Officer's  Retcrh— Presumption. 

1.  A  mandate  to  attach  "one  million  brick,  of 
the  goods  or  estate  of  M.,  of  B.,  in  the  county  of 
R.,"  does  not  identify  the  property  to  be  char- 
ged as  definitely  as  the  nature  of  the  case  will 
reasonably  admit,  and  hence  is  insufficient. 

2.  Where  an  attachment  precept  does  not  suf- 
ficiently describe  the  property  to  be  attached,  it 
cannot  be  amended  to  the  prejudice  of  the  sub- 
sequent attaching  lien  creditors  or  other  third 

i  Opinion  not  yet  filed. 


persons  havfng  rights  in  the  property.     Pub.  St. 
c.  222.  |  8. 

3.  Where  a  writ  was  made  returnable  to  ths 
third  Tuesday  in  the  month,  instead  of  the  first 
Tuesday,  when  the  term  began,  it  will  be  pre- 
sumed that  the  officer  followed  the  mandate  in 
his  return. 

Assumpsit  by  Melvin  A.  Wason  against  A, 
Martell  to  enforce  a  lien  on  a  lot  of  brick 
for  wood  furnished  to  burn  the  same.  Tbe 
writ  was  made  returnable  on  the  "third 
Tuesday  of  January  next"  Plaintiff  asked 
leave  to  enter  the  case  in  court,  and  to  amend 
the  writ  by  making  It  returnable  on  the 
first  Tuesday  in  January,  when  the  term  of 
court  began,  Instead  of  the  third  Tuesday. 
Heard  on  facts  "greed.     Requests  denied. 

Facts  agreed.  Tbe  precept  in  the  writ  was 
as  follows:  "We  command  you  to  attach  one 
million  brick,  of  the  goods  or  estate  of  A. 
Martell,  of  Brentwood,  in  the  county  of  Rock- 
Ingham,  for  tbe  purpose  and  in  order  to  secure 
and  perpetuate  a  lien  thereon  for  the  plaintiff 
for  wood  furnished  to  the  defendant  with 
which  said  brick  were  burned."  The  attach- 
ment was  regulary  made,  by  leaving  an  at- 
tested copy  of  the  writ  with  the  town  clerk 
of  Brentwood,  November  5,  1896.  The  writ 
was  dated  October  30,  1895,  and  was  made 
returnable  "on  the  third  Tuesday  of  Janu- 
ary next."  Tbe  term  began  on  the  first 
Tuesday  of  January,  1896,  and  In  the  second 
week  of  the  term  counsel  for  the  plaintiff 
asked  leave  to  enter  the  case  In  court,  and 
also  asked  leave  to  amend  the  writ  by  mak- 
ing it  returnable  on  the  first  Tuesday  of 
January  Instead  of  tbe  third.  The  defend- 
ant had  no  brick  except  in  Brentwood.  Sub- 
sequent attaching  lien  creditors  and  a  mort- 
gagee appeared  and  opposed  tbe  motion. 

Sulloway  &  Topliff,  for  plaintiff.  Drury  & 
Peaslee  and  B.  H.  Tardlvel,  for  defendant 
and  others. 

BLODGETT,  J.  Irrespective  of  other  ob- 
jections, which  It  is  unnecessary  to  consid- 
er, it  is  enough  to  Bay  that  if  the  plaintiff's 
requests  should  be  granted,  it  would  not 
avail  him.  The  attachment  precept  is  fa- 
tally defective,  as  against  tbe  opposing  cred- 
itors. In  order  to  preserve  a  lien,  it  Is  nec- 
essary that  the  precept  should  clearly  iden- 
tify or  describe  the  property  Intended  to  be 
charged,  or,  at  least  as  definitely  as  the  na- 
ture of  tbe  case  will  reasonably  admit  Hill 
v.  Callahan,  58  N.  H.  497,  499;  Mundy  v. 
Munson,  40  Hun,  304,  308;  Drake  v.  Taylor. 
6  Blatchf.  14,  Fed.  Cas.  No.  4,067;  Kennedy 
v.  House,  41  Pa.  St  39;  Stevens  v.  Os- 
man,  1  Mich.  92.  It  Is  hardly  necessary  to 
say  that  a  mandate'  to  attach  "one  million, 
brick,  of  the  goods  or  estate  or  A.  Martell, 
of  Brentwood,  in  the  county  of  Rocking- 
ham," is  not  such  a  description.  Nor  can- 
such  a  mandate  be  amended  to  the  prejudice 
of  subsequent  attaching  Hen  creditors  or  oth- 
er third  persons  having  rights  in  the  prop 
erty.     Pub.  St  c.   222,   |  8.     In  short,   tbo 
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case  presented  is  one  of  a  suit  in  rem  which 
does  not  describe  the  res,  or,  at  most  gives 
only  an  attempted  description,  which  does 
not  describe.  But,  in  addition  to  this,  in  the 
absence  of  any  evidence  to  the  contrary,  it 
must  presumptively  be  taken  that  the  offi- 
cer followed  the  mandate  in  his  return  of 
the  attachment  The  plaintiff's  requests 
should  be  denied.     All  concurred. 


(«T  N.  H.  606) 

CURTIS  et  al.  v.  CITY  OP  PORTSMOUTH. 

(Supreme  Court  of  New  Hampshire.     Rocking- 
ham.    March  16,  1894.) 

Muxioipal  Corporations  —  Contract  —  Assiox 
HUNT  of  Lease  —  Construction-  —  Statutb  of 
Frauds  —  Powers  or  Citt  —  Breach  or  Con- 
tract—Specific Performance. 

1.  An  ordinance  providing  that  "the  city  does 
hereby  assume  and  become  responsible  for  the 
faithful  performance  of  all  and  every  portion  of 
the  lease  now  held  by"  another,  followed  by  a 
delivery  of  a  copy  thereof  to  the  lessee,  and  an 
assignment  by  the  lessee  to  the  city,  and  a  deliv- 
ery of  the  assignment  to  the  city  clerk,  consti- 
tutes a  completed  contract  between  the  parties. 

2.  An  ordinance  providing  that  "the  city  does 
hereby  assume  and  becomes  responsible  for  the 
faithful  performance  of  all  and  every  portion  of 
the  lease  now  held  by"  the  lessee,  and  appoint- 
ing a  committee  to  remodel  and  improve  "the  up- 
per hall  *  *  *.  and  for  the  use  of"  the  lessee, 
confers  on  said  lessee,  on  assignment  of  said 
lease  pursuant  to  the  provisions  of  the  ordi- 
nance, the  right  to  the  free  use  of  the  upper  halL 

3.  The  city  records  of  the  adoption  of  an  ordi- 
nance, whereby  a  city  agrees  to  perform  certain 
acts,  constitute  a  memorandum  in  writing  suffi- 
cient to  take  the  case  out  of  the  statute  of 
frauds. 

4.  On  procuring  the  assignment  of  a  building 
lease  for  the  purpose  of  providing  a  memorial  hall 
arid  library,  the  agreement  of  a  city  to  assume 
performance  thereof,  and  to  remodel  and  im- 
prove the  upper  hall  for  the  use  of  a  grand-army 
post,  without  charge,  is  not  void,  as  being  in  ex- 
cess of  the  powers  granted  by  Pub.  St.  c.  40,  §  4, 
giving  to  cities  the  power  to  provide  a  public  li- 
brary and  reading  room  and  a  memorial  building. 

5.  Where  a  city  undertakes  to  provide  a  library 
or  a  memorial  building,  under  the  authority  of 
Pub.  St  c.  40.  f  4,  the  court  cannot  revise  or 
control  the  decision  of  the  city  council  as  to  the 
kind  of  building  or  its  location. 

6.  Where  pecuniary  compensation  will  furnish 
an  adequate  remedy  for  a  breach  of  contract  to 
repair  and  remodel  a  building,  specific  perform- 
ance will  not  be  enforced. 

Bill  in  equity  by  Joseph  R.  Curtis  and  others 
against  the  city  of  Portsmouth  to  enforce  spe- 
cific performance  of  a  contract    Case  dischar- 


The  Portsmouth  Academy,  a  corporation  lo- 
cated at  Portsmouth,  on  the  28th  day  of 
March,  1891,  leased  the  property  known  as  the 
"Portsmouth  Academy,"  situate  in  Portsmouth, 
to  the  Storer  Post  for  the  term  of  15  years 
from  the  1st  day  of  April,  1891,  for  the  rent 
of  $500  per  year,  in  gold  coin.  The  lease  pro- 
vided, among  other  things,  that  the  Storer  Post 
should  make  all  necessary  repairs,  and  should 
have  the  right  to  make,  at  their  own  expense, 
any  interior  alterations  and  repairs  which 
would  not  lessen  the  strength  of  the  edifices, 
and  any  additions  upon  the  exterior  which 


would  not  alter  or  injure  the  main  building; 
that  the  lessee  should  pay  all  taxes  assessed 
on  the  premises,  and  should  keep  the  property 
insured  in  the  sum  of  $5,000  for  the  benefit  of 
the  lessor.  There  were  also  provisions  that 
the  lessee  would  not  underlet  the  premises  or 
assign  the  lease  without  the  consent  in  writing 
of  the  lessor,  and  that  at  the  expiration  of  the 
lease  the  lessor  would  sell,  and  the  lessee  would 
purchase,  the  premises  for  the  sum  of  $9,827,  in 
gold,  upon  condition  said  buildings,  when  so 
purchased,  should  be  used  as  a  memorial  hall 
and  public  library,  and  for  no  other  purpose 
whatever.  In  May,  1891,  negotiations  were  be- 
gun between  the  city  and  the  Storer  Post  rel- 
ative to  an  assignment  of  the  lease  by  the  post 
to  the  city,  and  resulted  in  the  adoption,  July 
24,  1891,  of  the  following  ordinance,  viz.: 
"Joint  resolution  authorizing  the  city  to  assume 
the  lease  of  the  Portsmouth  Academy  now  held 
by  Storer  Post,  No.  1,  G.  A.  R.  Be  it  or- 
dained by  the  city  councils  of  the.  city  of  Ports- 
mouth, that  by  this  ordinance  the  city  does 
hereby  assume  and  become  responsible  for  the 
faithful  performance  of  all  and  every  portion 
of  the  lease  now  held  by  Storer  Post  No.  1,  G. 
A.  R.,  of  ..this  city,  of  the  building  and  land  of 
the  Portsmouth  Academy,  from  its  proprietors, 
executed  March  28,  1891,  said  lease  having 
been  duly  and  legally  assigned  by  said  post  to 
the  city;  and  be  it  also  ordained,  that  a  joint 
committee,  consisting  of  three  members  from 
each  branch  of  the  city  councils,  with  three 
members  from  the  board  of  trustees  of  the, 
public  library,  be  and  hereby  are  constituted 
a  committee  for  the  purpose  of  remodeling  and 
Improving  the  said  academy  building  for  the 
following  purposes:  The  upper  hall  as  a  me- 
morlal  hall  and  for  the  use  of  said  Storer  Post, 
No.  1,  G.  A.  R.,  and  the  lower  hall  for  the  use 
of  the  public  library.  The  committee  on  finance 
are  hereby  authorized  to  create  a  loan  for  such 
sum  as  may  be  required  for  the  purpose  of  car- 
rying out  the  provisions  of  this  ordinance." 
This  ordinance  was  recorded  In  the  city  rec- 
ords, and  a  copy  thereof  presented  to  the  Storer 
Post,  which  on  the  29th  day  of  July,  1891. 
voted  that  certain  members  thereof  be  granted 
full  power  to  assign  to  the  city  the  lease  of  the 
Portsmouth  Academy  held  by  the  post  On  the 
30th  day  of  July,  1891,  the  following  assign- 
ment was  made  and  duly  executed:  "Storer 
Post,  No.  1,  Departmeht  of  New  Hampshire. 
Grand  Army  of  the  Republic,  an  unincorporated 
organization,  of  Portsmouth,  N.  H.,  by  its  duly- 
authorized  committee,  Joseph  K.  Curtis,  Charles 
H.  Besselievre,  Matthew  T.  Betton,  Marcus  X. 
Collis,  Joseph  Poster,  and  Henry  S.  Paul,  for 
and  in  consideration  of  receiving  from  the  city 
of  Portsmouth  the  exclusive  right  to  use  and 
control,  without  rent,  of  the  upper  floor  or  up- 
per hall  of  the  Academy  building,  in  said 
Portsmouth,  with  the  right  of  access  to  the 
same,  for  itself  and  Its  auxiliary  organizations, 
now  enjoyed  by  said  post  under  its  lease  of 
the  building  and  land  of  the  said  Portsmouth 
Academy  from  its  proprietors,  executed  March 
28,  1891,  during  the  term  of  said  lease,  or  dur- 
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ing  the  ownership  of  said  building,  If  pur- 
chased under  the  privileges  of  the  lease  by  the 
city  ot  Portsmouth,  does  hereby  assign  said 
lease  to  the  said  city  of  Portsmouth  under  the 
provisions  of  the  Joint  resolution  passed  by 
the  common  council  of  the  city  of  Portsmouth, 
May  28,  1891,  and  by  the  board  of  mayor  and 
aldermen,  July  24,  1891."  Storer  Post  obtain- 
ed the  written  assent  of  the  lessors  to  the  as- 
signment, and  delivered  the  assignment  to  the 
city  clerk,  who  sent  it  to  the  Rockingham  reg- 
istry of  deeds,  and  had  it  recorded,  and  the  re- 
corder's fees  therefor  were  paid  from  the  city 
treasury.  The  committee  for  the  city  appointed 
under  the  ordinance  of  July  24,  1891,  adopted 
an  architect's  plans  for  the  work  to  be  done  on 
the  upper  and  lower  floors,  and  sent  by  mail  to 
several  carpenters  and  builders  specifications 
for  the  work,  and  Invited  proposals  or  bids.  The 
city  has  never  taken  physical  possession  of  the 
building,  and  refuses  to  perform  any  part  of 
the  alleged  contract. 

Samuel  W.  Emery  and  J.  S.  H.  Frink,  for 
plaintiffs.  Calvin  Page  and  B.  I*.  Guptlll,  for 
defendant 

WALLACE,  J.  The  first  question  that  arises 
Is,  was  there  a  contract  completed  between  the 
Storer  Post  and  the  city  of  Portsmouth?  Al- 
though the  ordinance  passed  by  the  dry  coun- 
cils erroneously  recited  that  the  lease  had  been 
assigned  to  the  city,  yet  by  its  terms  the  city 
offered  to  "assume  and  become  responsible  for 
the  faithful  performance  of  all  and  every  por- 
tion of  the  lease."  A  presentation  of  a  copy 
to  Storer  Post  was  a  proposition  of  a  contract 
on  the  part  of  the  city.  When  the  post  ac- 
cepted this  offer,  as  they  did  by  their  vote  to 
assign  the  lease  to  the  city,  and  by  assigning  it 
and  delivering  the  assignment  to  the  city  clerk, 
It  became  a  completed  contract  between  the 
parties.  Hunneman  v.  Inhabitants  of  Grafton, 
10  Mete.  (Mass.)  454. 

The  defendant  insists  that  the  ordinance  con- 
tains no  offer  for  the  use  by  the  plaintiffs  of 
the  upper  hall  free  of  rent.  But  this  position 
Is  not  sustained  by  a  reasonable  construction 
of  the  ordinance.  It  was  an  offer  to  "assume 
and  become  responsible  for  the  faithful  per- 
formance of  all  and  every  portion  of  the  lease," 
to  remodel  and  improve  "the  upper  hall  as  a 
memorial  hall,  and  for(the  use  of  Storer  Post," 
and  to  pay  the  rent  reserved  by  the  lease. 
There  is  nothing  in  the  language  of  the  ordi- 
nance from  which  It  can  be  Inferred  that  the 
proposition  did  not  contain  every  stipulation 
which  the  city  intended  to  require.  In  the  ab- 
sence of  any  provision  for  the  payment  of 
rent  by  the  plaintiffs  to  the  city  for  the  use  of 
the  upper  hall,  it  is  plain  that  the  city  did 
not  Intend  to  require  the  payment  of  rent 
The  right  of  the  post  to  the  use  and  control, 
without  rent  of  the  upper  floor  of  the  academy 
building,  was  a  sufficient  consideration  for  the 
contract  The  post  had  a  property  Interest  In 
the  lease,  and  they  parted  with  It  by  the  as- 
signment In  consideration   of  receiving  the 


free  use  of  the  upper  hall  Instead  of  a  sum  of 
money.  The  one  is  as  good  &  consideration 
as  the  other. 

The  contract  Is  not  within  the  statute  of 
frauds,  because  the  records  of  the  city,  contain- 
ing a  copy  of  the  ordinance,  and  the  subse- 
quent assignment,  taken  together,  make  it  in 
writing.  The  city  records  of  the  adoption  of 
the  ordinance  constitute  a  note-  or  memoran- 
dum In  writing  sufficient  to  take  the  case  out 
of  the  statute  of  frauds.  Dill.  Mun.  Corp. 
449;  Argus  Co.  v.  Mayor,  etc,  of  City  of  Al- 
bany, 55  N.  X.  495;  Chase  v.  City  of  Lowell, 
7  Gray,  33;  Johnson  v.  Society,  11  Allen,  123, 
127;   Tufts  v.  Mining  Co.,  14  Allen,  407,  412. 

The  contract  was  not  ultra  vires.  The  city 
had  the  power,  under  the  statute,  to  provide  a 
public  library  and  reading  room  and  a  memo- 
rial building.  Pub.  St  a  40,  |,i  A  con- 
tract for  that  purpose,  made  by  the  dry,  would 
be  within  the  scope  of  its  powers.  The  fact 
that  a  part  of  the  building  is  to  be  occupied  by 
the  Storer  Post  does  not  make  the  contract 
ultra  vires.  The  dty  made  the  contract  In 
good  faith,  for  the  purpose  of  providing  a 
memorial  building  and  a  suitable  place  for  a 
library,  and  the  occupation  of  the  post  Is  tnd- 
dent  and  subordinate  to  this  general  purpose. 
The  case  Is  similar  to  that  of  a  munldpallty 
leasing  parts  of  the  town  or  dty  hall,  not  need- 
ed for  municipal  purposes,  for  stores  or  offices. 
Spauldlng  v.  City  of  Lowell,  23  Pick.  71; 
French  v.  Inhabitants  of  Qulncy,  3  Allen,  9. 

The  court  cannot  revise  or  control  the  ded- 
feion  of  the  city  councils  as  to  the  propriety  of 
selecting  any  particular  lot  for  a  library  site 
or  memorial  building,  or  In  regard  to  what 
kind  of  a  building  they  shall  have,  or  whether 
they  shall  have  any,  as  those  matters  are 
within  the  discretion  of  the  dty  officials,  and 
are  to  be  determined  by  them.  Kdley  v.  Ken- 
nard,  60  N.  H.  1.  When  they  have  decided 
these  questions,  and  entered  into  a  valid  con- 
tract in  regard  to  the  matter,  the  court  will 
enforce  It  the  same  as  any  other  contract 
The  plaintiffs  are  interested  to  have  the  con- 
tract enforced  to  the  extent  that  the  dty  shall 
be  required  to  take  the  lease  of  the  building, 
perform  the  covenants  of  the  lease,  and  give 
the  free  use  of  the  upper  hall  of  the  academy 
building  during  the  term  of  the  lease  to  the 
post  and  have  the  academy  building  remod- 
eled and  Improved,  so  far  as  the  improvements 
relate  to  and  affect  the  upper  hall.  So  far  as 
the  contract  relates  to  the  lower  part  of  the 
building  and  its  use  for  a  library,  the  plaintiffs 
are  not  Interested  more  than  the  rest  of  the 
public.  They  appear  for  the  purpose  of  pro1 
tecting  their  own  Interests,  and  not  those  of  the. 
general  public.  It  does  not  concern  them 
what  kind  of  repairs  are  made  on  the  lower 
part  of  the  building. 

The  defendant  claims  that  equity  will  not 
enforce  a  contract  to  repair  or  rebuild,  and  that 
the  contract  In  reference  to  remodeling  and  re- 
pairing the  building  is  too  Indefinite  to  be  spe- 
cifically enforced.  Without  deciding  whether 
the  contract  In  regard  to  repairing  or  remodel- 
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ing  the  building  can  or  should  be  specifically 
enforced  against  the  city,  we  think  a  pecuniary 
compensation  to  Storer  Post  for  a  breach  of 
that  portion  of  the  contract  relating  to  the 
changes  and  Improvements  In  the  upper  hall 
will  furnish  them  an  adequate  remedy.  Case 
discharged. 


CARPENTER,  J„ 
concurred. 


did  not  alt    The  others 


(RN.aW 

WHITCHER  v.  GRAFTON  OOTJNTT. 

(Supreme  Court  of  New  Hamoshire.     Grafton. 
March  16,  1894.) 

CotJSTT  CONVBSTIOS — COUNTT  BOILDINGB. 

Under  Pub.  St  c.  24,  5  4,  giving  the  county 
convention  power  to  authorize  the  erection,  en- 
largement, or  repair  of  county  buildings,  such 
convention  may  adopt  and  ratify  an  expenditure 
for  the  erection  of  a  county  court  house  in  ex- 
cess of  the  sum  already  appropriated  therefor. 

Petition,  by  Ira  Whitcher,  one  of  the  build- 
ing committee  appointed  by  the  county  con- 
vention of  1889  of  Grafton  county  to  con- 
struct the  court  house  at  Woodsvllle,  for  the 
allowance  and  payment  of  $2,995.20  expend- 
ed in  the  erection  of  the  court  house.  Facts 
found  by  the  court  The  county  commis- 
sioners denied  the  petition,  and  the  plain- 
tiff's claim  is  submitted  to  the  court  for  de- 
cision, under  Pub.  St  c.  27,  $  13.  Judgment 
for  plaintiff. 

The  county  convention  of  1889  appropri- 
ated $20,000  "for  the  purpose  of  building  a 
new  court  house  and  offices  at  Woodsvllle, 
to  be  erected  in  accordance  with  plans  and 
specifications  to  be  approved  by  the  county 
commissioners,  and  to  be  finished  in  a  thor- 
ough, workmanlike  manner,  at  a  cost  not  to 
exceed"  that  sum;  "said  appropriation  to  be 
expended  and  said  building  to  be  erected 
under  the  direction  of  the  county  commis- 
sioners" and  the  plaintiff  and  others,  "who 
are  hereby  constituted  a  committee  for  said 
purpose."  It  was  found  Impossible  to  con- 
struct the  building  according  to  the  plans 
adopted  without  exceeding  the  appropria- 
tion of  $20,000.  Several  citizens  of  Woods- 
vllle tendered  the  bond  of  E.  F.  Mann  and 
others,  In  the  sum  of  $5,000,  to  the  county,  to 
indemnify  It  to  that  extent  against  any  ex- 
penditure in  excess  of  the  appropriation  In 
building  upon  the  plans  adopted.  The  bond 
was  accepted,  and  the  building  constructed 
accordingly.  A  change  from  the  original 
plan  of  heating  the  building  was  made  by 
the  committee,  at  the  request  of  the  plain- 
tiff and  others,  by  substituting  hot  water  for 
steam  in  certain  portions  of  the  building,  in- 
volving an  additional  outlay,  and  the  per- 
sonal bond  of  the  plaintiff  in  the  sum  of  $500 
was  taken  by  the  county  to  indemnify  It 
against  the  cost  of  making  the  change.  Feb- 
ruary 15,  1893,  the  county  convention,  hav- 
ing had  the  matter  brought  before  them  by 
the  building  committee,  adopted  the  follow- 


ing resolution:  "Resolved,  that  the  county 
of  Grafton  appropriate  the  sum  of  two  thou- 
sand nine  hundred  and  ninety-five  dollars 
and  twenty  cents  ($2,995.20)  to  pay  Ira 
Whitcher  (that  being  the  amount  expended 
by  him  as  chairman  of  the  sub  building  com- 
mittee in  excess  of  the  appropriation  made  by 
the  county  for  the  building  of  the  Woods- 
vllle court  house),  and  that  the  sum  of  two 
thousand  nine  hundred  and  ninety-five  dol- 
lars and  twenty  cents  ($2,995.20)  be  raised 
for  that  purpose."  The  convention  also 
adopted  a  resolution  as  follows:  "Resolved, 
that  the  obligors  on  the  bond  of  B.  F.  Mann 
and  others  relative  to  the  construction  of  the 
court  house  at  Woodsvllle  be  released  and 
discharged."  No  question  is  made  but  that 
the  expenditures  were  reasonable  and  bene- 
ficial to  the  county. 

Bingham,  Mitchell  &  Batchellor,  for  plain- 
tiff.    Bingham  &  Bingham,  for  defendant 

WALLACE,  J.  By  the  statute,  the  power 
to  authorize  the  erection,  enlargement,  or  re- 
pair of  county  buildings,  exceeding  an  ex- 
pense of  $1,000,  is  vested  In  the  county  con- 
vention. Pub.  St  c.  24,  g  4.  The  action  of 
the  county  convention  in  adopting  and  rat- 
ifying the  expenditure  In  excess  of  the  ap- 
propriation and  voting  to  reimburse  the 
plaintiff  for  this  outlay  was  within  the  scope 
of  its  powers,  and  created  a  legal  liability  on 
the  part  of  the  county  to  the  plaintiff  for  the 
amount  of  money  paid  by  him  for  the  con- 
struction of  the  court  house  above  the  ap- 
propriation. The  power  which  the  statute 
?ects  in  the  county  convention  "to  author- 
ize •  *  *  the  erection,  enlargement  or  re- 
pair" of  county  buildings  also  Includes  the 
power  to  adopt  and  ratify  any  similar  act 
done  without  its  previous  authorization.  The 
ratification  and  acceptance  and  vote  to  pay 
for  work  done  of  which  the  defendant  has 
the  benefit  although  done  with  an  agreement 
that  the  defendant  should  not  pay  for  It,  is 
conclusive.  The  power  to  build  a  building 
at  an  expense  of  what  this  cost,  including 
money  advanced  by  the  plaintiff,  Is  power  to 
accept  the  building  and  pay  the  same  sum 
by  a  subsequent  vote.  None  of  the  objec- 
tions made  by  the  defendant  affect  the  re- 
sult of  the  exercise  of  the  legislative  power 
of  voting  to  pay  for  the  accepted  building. 
It  Is  true  that  it  is  the  duty  of  the  County 
commissioners  (Pub.  St.  c  27,  §  10)  to  audit 
and  allow  all  claims  against  the  county,  but 
they  have  passed  upon  the  plaintiffs  claim, 
and  disallowed  It  and  It  is  now  submitted 
to  the  court  for  their  determination  under 
the  statute  (Pub.  St.  c.  27,  §  13).  The  ques- 
tion whether  the  county  convention  has  the 
power  to  appoint  a  building  committee,  con- 
sisting of  the  county  commissioners  and  oth- 
ers, to  expend  this  appropriation  in  the  erec- 
tion of  this  court  house,  for  the  reason  that 
authority  to  do  this  Is  conferred  by  statute 
(Pub.  St  c.  27,  t  5)  upon  the  county  corn- 
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misslonera  alone,  does  not  arise.  Whether 
the  law  would  have  Interfered,  If  seasonably 
asked,  to  prevent  work  being  done  by  the 
committee,  Is  a  question  that  need  not  be 
considered.  It  not  being  questioned  that  the 
expenditures  In  excess  of  the  original  ap- 
propriation were  reasonable,  there  must  be 
Judgment  for  the  plaintiff. 


The  others 


CARPENTER,  J,  did  not  sit 
concurred. 


(67  N.  H.  SSI) 

ASH  v.  ALDRICH. 

(Supreme  Court  of  New  Hampshire.     Grafton. 
March  16,  1894.) 

Statotb  of  Frauds  —  Exchange  or  Pbopbbtt— 
Delivbbt  on  Sunday. 

1.  A  contract  for  an  exchange  of  horses  is 
within  the  statute  of  frauds,  requiring  delivery, 
part  payment,  or  a  written  memorandum. 

2.  A  contract  void  under  the  statute  of  frauds, 
requiring  delivery,  part  payment,  or  a  written 
memorandum,  is  not  made  valid  by  delivery  on 
Sunday. 

Replevin  by  Hiram  Ash  against  Mose  Ald- 
rlch  for  a  colt    Judgment  for  defendant 

Saturday,  November  19,  1892,  the  plaintiff 
owned  a  vicious  horse,  called  the  "Blaine 
Hare,"  whose  characteristics  were  known  to 
the  defendant  The  defendant  owned  a  colt 
which  was  nine  miles  distant  In  the  keeping 
of  Haines,  his  agent,  and  which  the  plain- 
tiff had  never  seen.  On  that  day  the  plain- 
tiff and  the  defendant  entered  into  a  verbal 
contract  for  the  exchange  of  the  horses.  But 
there  was  no  delivery  of  the  property,  nor 
was  there  anything  paid;  nor  was  there  any 
memorandum  or  note  of  the  trade,  in  writ- 
ing, made  or  signed  by  the  parties.  It  was 
agreed  that  the  defendant  should  change  the 
horses,  but  no  time  was  fixed  when  this  was 
to  be  done.  The  next  day  (Sunday)  the  de- 
fendant, for  the  purpose  of  exchanging  the 
horses,  took  the  Blaine  mare  to  the  Haines 
place,  put  her  into  the  barn,  led  ont  the 
,  colt  and  hitched  it  outside  the  barn.  Haines 
refused  to  keep  the  Blaine  mare,  on  account 
of  her  vicious  habits,  and  the  defendant  left 
the  colt  in  his  keeping,  expressing  the  pur- 
pose to  try  and  get  the  plaintiff  to  swap 
back.  He  returned  the  mare  to  the  plain- 
tiff's stable  that  evening,  and  never  had  her 
In  his.  possession  afterwards.  On  Monday 
following,  the  defendant  Informed  the  plain- 
tiff that  he  should  not  change  the  horses, 
and  that  be  repudiated  the  trade  made  Sat- 
urday night  The  plaintiff  denied  his  right 
to  do  It,  and  on  the  same  day,  without  the 
defendant's  knowledge  or  consent,  took  the 
colt  from  the  Haines  barn,  and  put  It  in  his 
stable,  and  kept  it  till  Wednesday,  when  the 
defendant  took  the  colt  away  by  force,  and 
kept  it  till  it  was  replevied. 

Smith  &  Sloane  and  George  F.  Morris,  for 
plaintiff.  Bingham,  Mitchell  ft  Batchellor, 
for  defendant 


WALLACE,  J.  The  question  Is  whether 
the  contract  of  exchange  of  horses  made  by 
the  parties  is  within  the  statute  of  frauds  in 
regard  to  the  sale  of  goods  (Pub.  St  c.  215,  S 
3),  and,  If  so,  whether  the  requirements  of 
that  statute  were  complied  with  so  far  as  to 
make  the  contract  valid,  and  give  the  plain- 
tiff the  title  to,  and  the  right  to  possession 
of,  the  horse  for  which  he  bargained.  The 
statute  applies  to  a  contract  of  exchange  as 
well  as  to  a  contract  of  sale.  Kuhns  v. 
Gates,  92  Ind.  66;  Rutan  v.  Hlnchman,  80 
N.  J.  Law,  255;  Browne,  St  Frauds  (4th 
Ed.)  f  293.  The  agreement  on  Saturday  was 
a  complete  verbal  contract  for  the  exchange 
of  horses,  but  there  was  no  delivery  and  re- 
ceipt of  the  property,  no  note  or  memoran- 
dum or  payment,  to  take  the  case  out  of  the 
operation  of  the  statute  of  frauds,  and  the 
contract  was  not  valid.  On  the  next  day 
(Sunday)  the  defendant  received  possession, 
as  owner,  of  the  horse  for  which  he  had 
bargained;  and  there  was  then  an  accept- 
ance and  receipt  of  the  horse  by  him,  which 
met  the  requirements  of  the  statute,  so  as  to 
make  the  contract  binding  and  capable  of  be- 
ing enforced,  provided  the  fact  that  this  was 
done  on  Sunday  does  not  render  it  void  on 
that  ground.  The  delivery  and  receipt  of  one 
of  the  horses,  at  least,  were  essential  to  the 
validity  of  the  contract  of  exchange.  Tho 
performance  of  these  vital  elements  of  the 
bargain  on  Sunday  Is  prohibited  by  the  stat- 
ute (Pub.  St.  a' 271,  $  3)  and  void.  It  can- 
not make  an  otherwise  Invalid  contract  valid. 
Smith  v.  Foster,  41  N.  H.  215.  Judgment 
for  the  defendant 

CARPENTER,  J.,  did  not  sit  The  others 
concurred. 


(«7  N.  H.  498) 
BENTON  et  al.  v.  COLLINS  et  al. 
(Supreme  Court  of  New  Hampshire.     Coos. 
July  28, 1893.) 
Wbit  or  Entbt— Pleading. 
In  a  writ  of  entry  by  administrators,  a  dec- 
laration in  the  common  form,  alleging  seisin  in 
plaintiffs  as  administrators,  and  disseisin  of  de- 
fendants, is  sufficient 

Exceptions  from  Coos  county. 

Writ  of  entry  by  Benjamin  B.  Benton  and 
others,  administrators  of  the  estate  of  Jacob 
Benton,  deceased,  against  Minnie  A.  Collins 
and  others.  The  defendants'  demurrer  to  the 
declaration  was  overruled,  and  they  except- 
ed.   Exceptions  overruled. 

Drew,  Jordan  &  Buckley  and  Edmund 
Sullivan,  for  plaintiffs.  Ladd  ft  Fletcher,  for 
defendants. 

WALLACE,  J.  The  declaration  alleges 
seisin  in  the  plaintiffs,  as  administrators  of 
the  estate  of  the  deceased,  and  disseisin  by 
the  defendants.  These  facts  are  admitted  by 
the  demurrer.  If  the  plaintiffs  are  entitled 
to  judgment  upon  any  state  of  facts  prov- 
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able  under  ft,  the  demurrer  must  be  over- 
ruled. Nashua  Iron  &  Steel-  Co.  v.  Worcester 
&  N.  R.  Co.,  62  N.  H.  159,  161.  An  adminis- 
trator can  maintain  a  writ  of  entry  to  fore- 
close a  mortgage  (Blckford  v.  Daniels,  2  N. 
H.  71);  and,  if  the  estate  Is  Insolvent,  to  re- 
cover the  possession  of  lands  belonging  to 
the  estate  (Pub.  St  c.  191,  g  15;  Goodwin  v. 
Milton,  25  N.  H.  458,  473,  474;  Bergln  v.  Mc- 
Farland,  26  N.  H.  533,  536,  537;  Lane  v. 
Thompson,  43  N.  H.  320,  325,  327,  328;  Car- 
ter v.  Jackson,  56  N.  H.  364,  373,  374).  In 
each  case,  alike,  a  declaration  In  common 
form  is  sufficient  Blckford  v.  Daniels,  2  N. 
H.  71;  Brlggs  v.  Sholes,  14  N.  H.  262;  Mc- 
Danlel  v.  Cater,  21  N.  H.  227,  229;  Aiken  v. 
Gale,  37  N.  H.  501,  507.  If  the  action  is  not 
brought  to  foreclose  a  mortgage,  the  aver- 
ment that  the  plaintiffs  were  seised  of  the 
land  In  question,  in  their  capacity  as  admin- 
istrators, is,  in  legal  effect,  an  allegation  that 
the  estate  is  insolvent,  or  administered  as 
such,  and,  to  entitle  them  to  recover,  must 
be  proved.    Exceptions  overruled. 

'CARPENTER,  J.,  did  not  sit    The  others 
concurred. 


(TO  Conn.  326) 

WHEELER  et  al.  v.  NEW  YOHK,  N.  H.  * 
H.  R.  ca 

(Supreme  Oourt  of  Errors  of  Connecticut     Feb. 
8,  1898.) 

Appeal— Striking  Causb  from  Dockbt. 

A  motion  In  the  superior  court  to  strike  from 
the  docket  an  appeal  from  a  decision  of  the  rail- 
road commissioners  in  respect  to  grade  crossings 
will  not  lie,  the  court  having  been  given  juris- 
diction thereof  by  Gen.  St.  §§  3425,  3491,  on 
the  ground  that  the  proceedings  were  under  au- 
thority of  a  special  act,  providing  that  the  deci- 
sion of  the  railroad  commissioners  should  be  final, 
where  the  record  does  not  disclose  such  fact. 

Appeal  from  superior  court  Fairfield  coun- 
ty; William  T.  Elmer,  Judge. 

Action  by  John  M.  Wheeler  and  others 
against  the  New  York,  New  Haven  &  Hart- 
ford Railroad  Company.  From  an  order  of 
the  superior  court,  erasing  the  case  from  the 
docket  upon  motion  of  the  defendant  plain- 
tiffs appeal.  Reversed,  and  the  case  restored 
to  docket 

This  was  an  appeal  from  certain  doings  of 
the  railroad  commissioners.  The  material 
facts  of  the  complaint  are  as  follows:  "(1) 
The  petitioners  own  a  valuable  piece  of 
property  situated  in  said  Bridgeport,  bound- 
ed southwest  by  Bridgeport  Harbor,  north- 
west by  the  tracks  of  the  New  York,  New 
Haven  &  Hartford  Railroad  Company,  north 
by  Sterling  street,  east  by  Noble  avenue,  and 
south  by  land  of  Frank  Miller  and  others. 
•  »  •  (6)  On  December  21,  1895,  said  com- 
pany, and  the  directors  thereof,  whose  road 
then  did  and  ever  since  has  crossed,  and 
was  and  is  crossed,  by  numerous  highways 
at  grade,  In  said  Bridgeport,  brought  their 
petition  in  writing  to  the  railroad  commis- 


sioners of  this  state,  therein  alleging  that 
public  safety  required  an  alteration  In  said 
crossings,  their  respective  approaches,  the 
method  of  crossing  the  same,  the  location  of 
the  same,  the  closing  of  said  highway  cross- 
ings, and  the  substitution  of  certain  other 
crossings  thereof  not  at  grade;  and,  as  a 
part  of  the  method  proposed  by  them  for  ac- 
complishing said  results,  they  presented 
plans,  one  detail  of  which  involved  the  tak- 
ing of  a  strip  of  land  seventy  feet  wide 
through  the  middle  of  your  petitioners'  said 
property,  and  the  construction  of  an  elevat- 
ed railroad  structure  thereon;  and  they 
prayed  that  said  work  might  be  ordered  ac- 
cording to  the  plans  so  presented.  •  *  » 
(10)  On  May  17,  1897,  Bald  company,  and 
the  directors  thereof,  brought  their  supple- 
mental petition  in  writing  to  the  railroad 
commissioners,  alleging  by  reference  the 
same  facts  as  in  their  original  petition,  and 
also  then  alleging  for  the  first  time  that  your 
petitioners  had  an  Interest  in  land  needed  for 
certain  of  said  crossings.  •  •  *  (13)  On 
June  80,  1897,  said  railroad  commissioners 
determined  and  decided  that  said  changes, 
alterations,  and  removals  should  be  made 
by  said  company,  including  that  part  there- 
of that  Involved  the  taking  of  your  petition- 
ers' property,  and  the  destruction  thereof 
and  of  their  said  business."  The  complaint 
was  duly  served  and  returned  to  the  su- 
perior court  in  and  for  the  county  of  Fair- 
field on  the  first  Tuesday  of  September,  1897, 
and  was  duly  entered  upon  the  docket  of 
said  court.  On  the  21st  day  of  October  the  said 
railroad  company  moved  the  court  that  said 
"cause  be  erased  from  the  docket  of  the  su- 
perior court  on  the  ground  that  said  court 
had  no  jurisdiction  of  the  subject-matter 
contained  therein."  The  court  granted  that 
motion,  and  the  plaintiffs  appealed. 

Robert  E.  De  Forest  and  Allan  W.  Paige, 
for  appellants.  Goodwin  Stoddard  and  Wil- 
liam D.  Bishop,  Jr.,  for  appellee. 

ANDREWS,  0.  J.  A  cause  Is  not  to  be 
erased  from  the  docket  unless  the  want  of 
Jurisdiction  appears  plainly  on  the  face  of 
the  record.  James  v.  Morgan, 36  Conn.  348, 351; 
Wlckwlre  v.  State,  19  Conn.  477,  484;  Saund- 
ers v.  Denlson,  20  Conn.  521,  625;  Camp  v. 
Stevens,  45  Conn.  92,  95.  The  superior  court 
has  jurisdiction  generally  of  appeals  from 
the  doings  of  the  railroad  commissioners  in 
respect  to  grade  crossings.  Gen.  St  {I  3425, 
3491;  Pub.  Acts  1889,  c.  213;  Id.  c.  220,  1  6. 
The  rule  for  Jurisdiction  is  that  nothing  shall 
be  Intended  to  be  out  of  the  jurisdiction  of  a 
superior  court  but  that  which  specially  ap- 
pears to  be  so;  and,  on  the  contrary,  noth- 
ing shall  be  within  the  jurisdiction  of  an  in- 
ferior court  but  that  which  is  expressly  so 
alleged.  Peacock  v.  Bell,  1  Saund.  74b;  Win- 
ford  v.  Powell,  2  Ld.  Raym.  1310;  Stanlan  v 
Davies,  Id.  795.  There  Is  nothing  on  the 
face  of  the  record,  so  far  as  we  are  able  to 
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discover,  that  discloses  any  want  of  Jurisdic- 
tion In  the  superior  court  to  act  upon  the 
matter  set  forth  in  the  complaint.  Indeed, 
the  brief  of  the  appellee  in  this  court  does 
not  make  any  such  claim.  The  brief  says 
that  the  petitions  referred  to  In  paragraphs  6 
and  10  in  the  appellants'  complaint  were 
brought  under  the  authority  of  a  special  act 
passed  In  1885,  being  "An  act  providing  for 
the  abolition  of  grade  crossings  in  Bridge- 
port," which  provided  that  the  "decision  of 
the  railroad  commissioners  upon  all  ques- 
tions of  the  plans  or  methods  of  abolishing 
such  grade  crossings  shall  be  final  and  con- 
clusive on  all  parties  concerned,"  and  claims 
that,  therefore,  the  superior  court  had  no  ju- 
risdiction over  the  subject-matter  alleged  in 
the  record.  The  fatal  defect  in  this  argu- 
ment la  that  the  matters  which  it  relies  on  to 
show  the  want  of  Jurisdiction  do  not  ap- 
pear in  the  record.  It  is  new  matter,  which 
could  only  be  brought  upon  the  record  by 
some  issuable  averment  For  the  purpose  of 
a  motion  to  erase  from  the  docket,  the  court 
could  not  have  any  knowledge  of  this  matter, 
as  the  record  then  stood.  There  Is  error. 
The  cause  should  be  restored  to  the  docket. 
In  this  opinion  the  other  judges  concurred. 


(70  Conn.  832) 

VINCENT  v.  McNAMARA. 

(Supreme  Court  of  Errors  of  Connecticut.    Feb. 

8,  1898.) 
Appeal — Abatement — Final  Jusombkt— Cos- 
sent  Deckeb— Whonofct,  Attachment— 
Res  Judicata — Release. 

1.  Acts  1866-68,  c.  75,  {  4,  provides  that  the 
clerks  of  the  superior  court  in  the  several  coun- 
ties shall  be  clerks  of  the  supreme  court  of  er- 
rors for  their  respective  counties  in  the  judicial 
districts  to  which  such  counties  belong.  Pub. 
Acts  1889,  c.  141,  names  two  counties  as  com- 
prising one  judicial  district,  and  provides  that 
the  court  shall  sit  twice  a  year  in  each  county, 
and  the  t  the  clerk  of  each  superior  court  shall 
keep  a  docket  on  which  shall  be  entered  all  ap- 
peals from  both  counties  to  be  heard  by  the  su- 
preme court  of  errors  When  sitting  in  their  re- 
spective counties.  Held  that,  after  an  appeal 
had  been  perfected  from  a  judgment  rendered  in 
one  county,  a  plea  in  abatement  of  the  appeal 
might  be  filed  either  with  the  clerk  of  the  superi- 
or court  in  that  county,  or  In  the  other  county, 
where  the  appellate  court  was  to  sit 

2.  Under  General  Rules  of  Practice  No.  21  (26 
Atl.  xvi),  providing  that  the  judgment  shall  be 
formally  written  out,  under  appropriate  caption, 
entitled  as  of  the  day  on  which  it  is  entered,  and 
signed  by  the  clerk  or  judge,  an  entry,  by  order 
of  court,  of  "Demurrer  sustained,  Elmer  J.,"  is 
not  such  a  final  judgment  as  is  required  to  be 
appealed  from  within  10  days,  where  the  records 
show  a  judgment  in  form,  based  upon  such  a 
ruling,  and  rendered  a  month  later. 

3.  That  plaintiff,  to  whose  complaint  a  demur- 
rer had  been  sustained,  moves  for  a  final  judg- 
ment thereon,  does  not  convert  such  judgment  in- 
to a  consent  decree,  from  which  he  cannot  ap- 
peal. 

4.  Where  one  whose  goods  were  wrongfully 
attached  replevies  them  from  the  officer,  and 
obtains  judgment  he  is  not  thereby  barred  from 
a  subsequent  action  for  wrongful  attachment 
against  plaintiff  in  the  writ. 

5.  The  liability  of  an  officer  who  wrongfully 
attaches  goods,  and  of  the  party  who  directed 


such  act,  being  joint  and  several,  an  unsatisfied 
judgment  against  the  one  in  an  action  of  replevin 
Is  no  bar  to  a  later  suit  for  the  same  damages, 
against  the  other. 

Appeal  from  superior  court,  Fairfield  coun- 
ty; William  T.  Elmer,  Judge. 

Action  by  Silas  A.  Vincent  against  Mi- 
chael McNamara  to  recover  damages  for  a 
malicious  attachment  of  the  plaintiff's  prop- 
erty, and  the  consequent  injury  to  his  busi- 
ness. The  court  sustained  a  demurrer  to  the 
complaint,  and  rendered  Judgment  for  the 
defendant,  and  the  plaintiff  appealed.  Re- 
versed. In  the  supreme  court  the  appellee 
filed  a  plea  In  abatement    Overruled. 

The  complaint  allegec  that  on  October  16, 
1894,  the  defendant  owned  the  only  feed 
store  and  grist  mill  in  a  certain  quarter  of 
the  town  of  Brookfleld,  and  that  on  that  day 
the  plaintiff  opened  another  such  store  and 
mill  there  for  business,  and  at  once  became 
a  competitor  of  the  defendant  In  the  feed 
and  grain  business;  that  in  November  the 
defendant  caused  a  writ  of  attachment  to  be 
issued  against  a  third  party,  and  then  ma- 
liciously attached  thereon  the  stock  In  trade 
of  the  plaintiff,  for  the  purpose  of  breaking 
up  his  business,  thereby  closing  up  his  mill 
and  store  for  several  days,  hindering  his 
business,  and  keeping  him  out  of  possession 
until  December,  when  he  replevied  the  goods 
from  the  attaching  officer;  that,  when  re- 
plevied, they  were  damaged,  and  in  part 
spoiled;  that  In  February,  1897,  he  obtained 
final  judgment  against  the  officer  in  his  re- 
plevin suit;  that  the  defendant  knew,  or 
ought  to  have  known,  at  the  time  of  the  at- 
tachment, that  the  plaintiff  owned  the  goods, 
but  nevertheless  ordered  the  officer  to  at- 
tach them,  and  close  up  the  store  and  mill, 
for  the  purpose  of  annoying  and  harassing 
him  and  driving  him  out  of  business,  and  to 
get  rid  of  a  competitor  In  said  business;  and 
that .  but  for  the  attachment  the  plaintiff 
would  have  made  a  profit  of  $200  from  his 
business  between  the  date  of  the  attachment 
and  that  of  his  writ  of  replevin.  The  causes 
of  demurrer  were  that  the  judgment  In  re- 
plevin against  the  attaching  officer  was  a 
bar  to  this  suit;  that  the  damage  to  the 
goods  while  attached  gave  no  cause  of  ac- 
tion against  the  defendant;  and  that  the 
claim  for  relief  (which  was  for  damages)  was 
not  supported  by  the  facts  alleged.  The  rec- 
ord of  the  cause  showed  an  entry  of  "De- 
murrer sustained,  Elmer,  J.,"  on  November 
30,  1897.  The  judgment  was  dated  Decem- 
ber 31, 1897,  and,  after  stating  that  the  court 
found  the  issue  for  the  defendant  on  Novem- 
ber 30th,  set  forth  that  "said  action  came 
thence  to  the  present  time,  whereupon  it  is 
adjudged  by  this  court  that  the  defendant 
recover  of  the  plaintiff  his  costs,  taxed  at 
$ ."  The  defendant  pleaded  in  abate- 
ment of  the  appeal  that  the  decision  of  the 
superior  court  sustaining  the  demurrer  was 
duly  made  and  filed  on  November  30th,  and 
that  afterwards  the  plaintiff,  on  December 
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81,  1897,  upon  bis  own  motion,  caused  said 
court  to  enter  up  a  Judgment  of  said  date; 
and  that  the  appeal  was  not  taken  within  10 
days  from  November  30th,  but  only  within 
10  days  from  the  Judgment  of  December 
81st  The  plaintiff  moved  orally  in  this  court 
that  the  plea  In  abatement  be  not  enter- 
tained, because  It  was  filed  with  the  clerk  of 
the  supreme  court  of  errors  for  New  Haven 
county,  when  the  appeal  was  from  a  Judg- 
ment rendered  in  Fairfield  county,  and  there- 
fore the  plea  should  have  been  filed  with 
the  clerk  of  tbe  court  for  Fairfield  county, 
and  also  because  the  allegations  of  the  plea 
contradicted  the  record  and  Judgment  of  the 
superior  court.  This  motion  was  denied,  and 
a  demurrer  was  then  filed  to  the  plea  In 
abatement,  which  demurrer  was  sustained, 
and  the  appeal  then  heard  on  its  merits. 

Henry  A.  Purdy,  for  appellant  James  H. 
McMahon,  for  appellee. 

BALDWIN,  J,  The  appellee  filed  a  plea  in 
abatement  with  the  clerk  of  the  supreme 
court  of  errors  for  New  Haven  county,  on 
the  Friday  preceding  the  first  day  of  the  Jan- 
uary term  of  the  court  to  be  held  at  New 
Haven,  in  the  Third  Judicial  district  to 
which  term  the  appeal  had  been  taken.  The 
appellant  moved  that  the  appeal  be  stricken 
from  tbe  files,  because,  it  was  not  filed  with 
the. clerk  of  the  court  for  Fairfield  county. 
This  motion  was  denied,  and  the  point  of 
practice  thus  decided  is  of  such  importance 
that  the  court  deems  it  proper  to  state  the 
reasons  which  led  to  that  result  particularly 
as  in  another  appeal  from  Fairfield  county, 
at  the  same  term,  a  similar  plea  was  enter- 
tained against  the  objection  of  the  appellant, 
which  had  been  filed  with  the  clerk  of  the 
court  for  Fairfield  county. 

Tbe  secretary  of  the  state  was  the  sole 
clerk  of  this  court  from  its  original  institu- 
tion, in  1784k  until  1819.  During  this  period 
it  sat  only  at  the  capitol  of  the  state.  In 
1818  a  law  was  passed  that  one  term  should 
be  held  annually  in  each  county,  and  that 
"tbe  clerks  of  the  superior  courts  in  the  sev- 
eral counties  shall  be  clerks  of  the  supreme 
court  of  errors  in  their  respective  counties." 
Rev.  St  1821,  p.  137,  8  2.  In  1886,  "to  facili- 
tate  the  trial  of  causes  before  the  supreme 
court  of  errors,"  the  state  was  divided  into 
four  Judicial  districts,  each  containing  two 
counties,  and  in  each  of  which  the  court  was 
to  hold  two  terms  a  year;  and  ft  was  pro- 
vided that  the  court  "shall  have  and  exercise 
the  same  powers,  authority,  and  jurisdiction 
in  each  judicial  district,  which  it  has  hither- 
to had  and  exercised  in  the  counties  of  which 
such  district  is  constituted."  This  statute 
also  declared  that  "the  clerks  of  the  superior 
court  in  the  several  counties  shall  be  clerks 
of  the  supreme  court  of  errors  for  their  re- 
spective counties  In  the  judicial  districts  to 
which  such  counties  belong."  Pub.  Acts 
1866-68,  p.  43,  c.  75,  f  4.  In  1880,  the  third 
Judicial  district  was  reconstituted  so  as  to 


be  "composed  of  the  counties  of  New  Haven 
and  Fairfield,"  the  court  to  sit  twice  a  year 
at  New  Haven,  and  twice  a  year  at  Bridge- 
port; and  it  was  further  enacted  that  "the 
clerk  of  the  superior  court  for  New  Haven 
county  shall  keep  a  docket  upon  which  all 
appeals  to  be  heard  by  the  supreme  court  of 
errors  In  New  Haven  shall  be  entered  In  the 
following  order:  First,  appeals  from  Fair- 
field county;  second,  appeals  from  New  Ha- 
ven county.  The  clerk  of  the  superior  court 
for  Fairfield  county  shall  keep  a  docket  up- 
on which  all  appeals  to  be  beard  by  the  su- 
preme court  of  errors  in  Bridgeport  shall  be 
entered  in  the  following  order:  First,  ap- 
peals from  New  Haven  county;  -second,  ap- 
peals from  Fairfield  county."  Pub.  Acts 
1889,  p.  77,  c.  141.  The  supreme  court  of  er- 
rors Is  a  court  whose  jurisdiction  is  co-ex- 
tensive with  the  state.  Each  of  its  eight 
clerks  (that  is,  the  clerk  for  each  county)  Is, 
as  such,  a  state  officer;  and  the  court  could 
require  his  attendance,  In  case  of  necessity, 
at  any  of  its  sessions,  whether  held  within 
or  without  the  particular  county  In  which  Its 
files  and  records  are  regularly  in  his  keep- 
ing. It  being  made  by  law  the  duty  of  the 
clerk  for  New  Haven  county  to  prepare  the 
entire  docket  for  those  terms  of  the  court 
for  the  Third  judicial  district  whch  are  held 
at  New  Haven,  it  has  not  been  our  custom 
to  require  tbe  attendance  at  those  terms  of 
the  clerk  for  Fairfield  county.  The  clerk  for 
New  Haven  county  Is,  for  'the  purposes  of 
that  term,  the  clerk  of  the  court  for  the  en- 
tire district.  Causes  may  be  heard  at  such 
a  term,  transferred  by  consent  from  counties 
belonging  to  other  districts.  It  is  the  duty  of 
the  clerk  In  attendance  to  note  such  orders 
as  the  court  may  make  in  any  causes  upon 
its  docket,  without  regard  to  the  county  from 
which  they  come.  It  is  also  his  duty  to  com- 
municate to  the  clerk  of  this  court  in  each 
county  whatever  judgments  may  be  rendered 
in  causes  originating  there;  for  it  is  there 
that  the  final  record  of  the  cause  is  complet- 
ed and  preserved.  Tbe  clerk  who  has  charge 
Of  the  docket  of  a  district  at  any  term  is 
placed  In  that  position  to  facilitate  tbe  dis- 
position of  tbe  causes  entered.  He  is  the 
only  clerk  of  the  court  with  whom  to  file 
original  papers  presented  during  the  term  for 
the  consideration  of  this  court. 

By  a  recent  statute,  it  Is  required  that 
pleas  in  abatement  which  heretofore  have 
been  filed  on  the  first  day  of  the  term,  shall 
be  filed  on  or  before  the  Friday  preceding 
such  day.  Pub.  Acts  1897,  p.  895,  §  30.  Un- 
der the  previous  practice,  such  pleas  were 
filed  with  the  clerk  of  the  court  in  and  for 
the  district  within  which  the  cause  was 
pending  for  consideration.  His  functions  as 
clerk  of  the  court  for  the  district  commence 
before  the  opening  of  the  term,  for  the  dock- 
et must  be  prepared  in  advance.  If,  before 
it  is  made  up,  a  plea  in  abatement  or  other 
original  paper  is  filed  in  any  of  the  causes  to 
be  entered,  that  fact  should  be  noted  on  tbe 
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docket  as  printed,  and  the  paper  Immediately 
printed  also.  It  Is  therefore  proper  to  file  It 
with  him,  although  the  cause  may  come  up 
from  a  county  In  which  he  la  not  acting  as 
the  clerk  of  the  court;  for  it  is  thus  brought 
soonest  to  his  notice.  But  it  does  not  follow 
that  to  file  it  with  the  clerk  of  the  court  for 
such  other  county  would  be  Improper.  Each 
of  these  clerks  Is  equally  a  clerk  of  this 
court,  and  each  has  certain  clerical  duties 
to  perform  with  reference  to  the  cause.  One 
prepares  it  for  entry  upon  the  docket;  the 
other  makes  the  entry,  and  retains  charge  of 
It  until  it  becomes  the  subject  of  a  final  ad- 
judication, or  Is  continued  to  another  term. 
As  soon  as  an  appeal  In  ordinary  course  Is 
perfected,  the  cause  passes  under  the  con- 
trol of  this  court,  and  Is  pending  here.  Hunt- 
ington t.  McMahon,  48  Conn.  174,  196.  Until 
the  opening  of  the  term  to  which  the  appeal 
is  taken,  any  original  papers,  entitled  In  this 
court,  may  be  filed  either  with  the  clerk  for 
the  county  in  which  the  Judgment  appealed 
from  was  rendered,  or  with  the  clerk  for 
the  county  in  which  the  term  Is  to  be  held. 
Bach  is  a  clerk  of  the  court  having  cogni- 
sance of  the  cause;  one  acting  as  the  per- 
manent custodian  of  its  flies  and  records  for 
the  county  whence  the  appeal  is  brought, 
and  the  other  as  the  temporary  custodian  of 
such  of  these  files  and  records  as  relate  to 
this  appeal,  and  come  into  his  hands  In  his 
capacity  as,  for  the  time  being,  the  acting 
clerk  for  the  district,  to  facilitate  the  prepar- 
ations for  the  hearing,  or  the  proceedings  In- 
cident to  the  hearing  Itself. 

The  plea  In  abatement  m  the  case  at  bar  set 
up  that  the  appeal  was  not  taken  within  the  10 
days  allowed  by  statute  after  the  rendition  of 
the  final  judgment  This  contention  rests  upon 
the  ground  that  an  entry,  by  order  of  court, 
that  a  demurrer  to  the  complaint  is  sustained, 
is  such  a  Judgment;  notwithstanding  the  rec- 
ord shows  a  judgment  In  form,  based  upon 
such  a  ruling,  which  was  rendered  a  month 
later,  and  upon  which  the  appeal  Is  predicated. 
The  general  rules  of  practice  provide  that  in  all 
actions  the  judgment  shall  be  formally  written 
out,  under  an  appropriate  caption,  entitled  as  of 
the  day  on  which  It  Is  entered,  and  signed  by 
the  clerk  or  judge,  as  the  case  may  be.  58 
Conn.  586,  587,  26  AtL  xvl.  The  date  of  Its 
entry  Is  often  subsequent  to  that  of  the  deci- 
sion from  which  It  results.  Such  was  the  case 
in  the  present  Instance,  and  the  fact  ttoat  It  was 
the  losing  party  on  whose  motion  the  entry  was 
formally  made  did  not  convert  It  Into  a  consent 
decree.  The  defendant  having  neglected  to 
prepare  the  judgment  file,  or  to  ask  the  clerk 
to  do  so,  the  plaintiff  was  under  the  necessity 
of  making  the  motion,  in  order  to  found  the 
appeal  which  be  desired  to  take.  He  was  not 
bound  to  avail  himself  of  his  statutory  right  to 
plead  over,  if  be  preferred  to  stand  on  his  orig- 
inal complaint.  O'Donnell  v.  Sargent,  69  Conn. 
476,  38  Atl.  216.  For  these  reasons,  the  plea  in 
abatement  is  insufficient,  and  was  overruled. 


We  now' come  to  the  consideration  of  the  ap- 
peal upon  Its  merits.  The  single  qaestlon  pre- 
sented is  whether,  if  a  man  whose  goods  are 
maliciously  attached  upon  a  writ  against  a  third 
party  replevies  them  from  the  officer,  and  sub- 
sequently recovers  Judgment  against  him  in  the 
replevin  suit,  that  Judgment  necessarily  bars 
any  subsequent  action  against  the  original  plain- 
tiff, who  wrongfully  directed  such  attachment, 
for  damages  resulting  from  that  act.  In  case  of 
a  wrongful  attachment,  replevin,  under  our  stat- 
utes, may  be  brought  either  against  the  officer 
or  the  plaintiff  In  the  attachment  suit,  or  both, 
to  recover  the  goods,  together  with  the  dam- 
ages from  their  wrongful  detention.  Gen.  St 
p  808,  H  1S23,  1325,  1327.  The  plaintiff  In 
this  case  elected  to  sue  the  officer  alone,  and 
presumably  recovered  from  him  full  damages 
for  the  wrongful  detention  of  the  goods  re- 
plevied. But  such  detention  was  not  the  only 
wrong  of  which  he  could  complain.  The  origi- 
nal taking  by  attachment  was,  on  the  part  of 
the  present  defendant  a  malicious  abuse  of  le- 
gal process,  designed  to  drive  a  competitor  In 
business  from  the  field,  and  achieving  a  tem- 
porary success.  Against  the  officer  no  malice 
or  Improper  motive  Is  charged.  He  could  there- 
fore be  held  to  answer  In  damages  only  to  the 
extent  required  to  compensate  the  plaintiff  In 
replevin  for  the  actual  pecuniary  loss  neces- 
sarily Involved.  Ovlatt  v.  Pond,  28  Conn.  479; 
Morey  v.  Hoyt  62  Conn.  542,  26  Ati.  127. 
The  plaintiff  In  the  attachment  on  the  other 
hand,  may  be  liable  for  consequential  and  per- 
haps for  vindictive  damages.  Watson  v.  Suth- 
erland, 5  Wail.  74,  79;  Merrills  v.  Manufactur- 
ing Co.,  10  Conn.  884.  The  causes  of  action 
were  different  and  distinct 

Nor  does  it  appear  from  the  complaint  that 
whatever  damages  may  have  been  awarded  In 
the  replevin  suit  were  collected  by  the  plaintiff. 
The  officer  and  the  party  under  whose  direc- 
tions he  acted  were  Joint  trespassers.  Their 
liability  was  Joint  and  several,  and  an  unsatis- 
fied judgment  against  one  for  the  damages  re- 
sulting from  the  trespass  would  be  no  bar  to  a 
later  suit  for  the  same  damages  against  the 
other.  Sheldon  v.  Klbbe,  8  Conn.  214;  Love- 
Joy  v.  Murray,  S  Wall.  1.  The  complaint  was 
therefore  sufficient  on  its  face,  and  the  demur- 
rer should  not  have  been  sustained.  There  Is 
error  In  the  judgment  appealed  from.  The  oth 
er  Judges  concurred. 

(70  Conn.  S29) 

In  re  SHELTON  ST.  RT.  CO. 

(Supreme  Court  of  Errors  of  Connecticut     Feb. 
8,  1898.) 

AfpsaI/— Ohsb&ai.  Appbarancb— Waivkb  or  De- 
fects. 

1.  A  general  appearance  in  the  supreme  court 
la  not  a  waiver  of  a  defect  in  the  appeal. 

2.  An  appeal  taken  under  Pub.  Acts  1897,  c. 
194,  g  22,  providing  that  an  appeal  from  the  de- 
cision of  a  judge  of  the  superior  court  shall  be 
taken  "to  the  supreme  court  of  errors  next  to  be 
held  in  the  judicial  district  or  county  where  tn« 
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parties  or  any  of  them  reside,"  must,  under  sec- 
tion 13,  state  the  time  and  place  of  holding  the 
court  to  which  the  appeal  is  taken. 

Appeal  from  superior  court,  Fairfield  county; 
George  W.  Wheeler,  Judge. 

Application  by  the  SheKon  Street-Railway 
Company  to  the  Hon.  George  W.  Wheeler,  a 
judge  of  the  superior  court,  for  a  finding  that 
public  convenience  and  necessity  require  the 
construction  of  a  parallel  street  railway.  Judg- 
ment was  rendered  for  the  applicants,  and 
the  Nagatuck  Railroad  Company,  who  appear- 
ed in  opposition  to  the  application,  appealed. 
The  appellees  filed  a  plea  In  abatement  Flea 
sustained,  and  appeal  dismissed. 

The  appellants  moved  to  reject  the  plea  In 
abatement,  claiming  that  It  was  not  filed  with 
the  proper  clerk.  This  motion  was  denied,  for 
reasons  stated  in  Vincent  v.  HcNamara,  39 
Atl.  444.  The  appeal  to  this  court,  filed  by 
the  appellants  on  January  6,  1898,  states  that 
the  parties  appeal  "to  the  supreme  court  of 
errors,"  and  does  not  state  an  appeal  to  any 
specific  term,  nor  stata  any  time  or  place  for 
holding  the  court,  and  the  plea  alleges  these 
defects  as  ground  of  abatement  The  appel- 
lants demur  for  the  reasons:  (1)  The  plea  does 
not  show  that  the  appellees  did  not  have  ac- 
tual knowledge  from  the  proceedings  below 
that  appeal  was  taken  to  this  term  of  court; 
(2)  that  the  "notice  of  appeal"  filed  In  court 
below  states  the  term  to  which  appeal  will  be 
taken;  (3)  that  the  record  does  not  show  the 
appeal  to  be  taken  to  any  term  other  than  the 
present  term  of  this  court  The  appellants 
also  read  In  court  an  answer  alleging  In  bar  a 
general  appearance  by  the  appellees,  and  other 
facts  appearing  in  the  record,  and  stated  that 
they  wished  to  file  this  answer  in  case  their  de- 
murrer should  be  overruled.  The  appellees 
stated  they  should  demur  to  the  answer  If 
filed.  By  agreement  of  parties,  the  sufficiency 
of  the  plea  was  argued  as  If  the  questions  had 
been  raised  by  the  appellants'  answer  to  the 
plea,  as  well  as  by  their  demurrer. 

Goodwin  Stoddard  and  William  D.  Bishop, 
Jr.,  for  appellants.  Allan  W.  Paige  and 
George  P.  Carroll,  for  appellees. 

HAMBRSLEY,  J.  A  general  appearance  is 
not  of  Itself  a  waiver  of  the  right  to  object  to 
a  defect  in  the  process.  Payne  v.  Bank,  29 
Conn.  415,  416;  Hotchklss'  Appeal,  32  Conn. 
353-355.  The  other  facts  stated  in  the  an- 
swer set  forth  the  same  matters  of  record  re- 
ferred to  in  the  demurrer  to  the  plea;  and 
their  allegation  is,  In  substance,  a  claim  that, 
upon  the  face  of  the  record,  the  plea  m  abate- 
ment Is  insufficient  The  appeal  to  this  court 
is  a  process  whose  form  and  requirements  are 
fixed  by  statute.  These  provisions  must  be 
strictly  complied  with  In  order  to  properly  per- 
fect an  appeal.  White  v.  Howd,  66  Conn. 
264,  266,  33  Atl.  915.  The  statute  says  that 
■the  appeal  must  state  the  time  and  place  of 
holding  the  court  to  which  the  appeal  is  taken. 
Pub.  Acts  1897,  c.  194,  {  13.    This  appeal 


states  neither  time  nor  place.  It  Is  taken  to 
"the  supreme  court  of  errors,"  without  any 
specification  of  a  term.  The  appellants,  how- 
ever, claim  that  this  requirement  of  the  statute 
is  a  mere  matter  of  form;  that  it  is  apparent 
from  the  record  that  the  present  term  of  this 
court  Is  the  only  one  to  which  the  appeal  could 
by  law  be  taken,  and  therefore  It  must  be 
regarded  as  In  fact  taken  to  this  term;  and 
that  the  defect  is  cured  by  section  1000  of  the 
General  Statutes.  This  claim  rests  on  the  as- 
sumption that  the  term  of  court  to  which  this 
appeal  should  have  been  taken  is  determined 
by  section  2  of  the  act,  and  not  by  section  22. 
The  provisions  of  these  sections  are  distinct 
and  different.  The  former  affects  appeals  from 
judgment  rendered  at  a  regular  session  of  the 
superior  court,  and  requires  the  appeal  to  be 
taken  to  the  term  to  be  held  next  after  the 
filing  of  the  appeal  in  the  Judicial  district  or 
county  where  the  judgment  was  rendered; 
while  the  latter  affects  appeals  from  judgments 
rendered  by  a  Judge  exercising  the  power  of 
that  court  In  chambers,  and  requires  the  ap- 
peal to  be  taken  to  the  term  "next  to  be  held 
In  the  judicial  district  or  county  where  the 
parties  or  any  of  them  reside."  This  appeal 
Is  controlled  by  the  provisions  of  section  22. 
No  other  act  authorized  It  The  parties  resid- 
ed In  different  counties.  The  statute  is  so 
phrased  as  to  give,  at  least,  some  ground  for 
the  claim  that  the  appeal  might  have  been  tak- 
en to  the  next  term  held  In  New  Haven  county, 
or  to  the  next  term  held  In  Fairfield  county. 
The  appellee  In  a  case  of  this  description  1b  not 
bound  to  construe  the  statute  at  his  peril; 
that  duty  rests  on  the  appellant  No  appeal 
could  be  taken  In  this  cause  until  the  appel- 
lants designated  the  term  to  which  they  ap- 
pealed. The  failure  to  state  the  time  and 
place  of  holding  the  court  In  this  appeal  Is 
therefore  a  substantial  defect  That  a  defect 
of  this  nature  may  be  taken  advantage  of  by 
a  plea  In  abatement  is  not  an  open  question. 
Phelps  v.  Norton,  35  Conn.  327;  Redfield  v. 
Buck,  Id.  328,  333;  Comstock's  Appeal,  54 
Conn.  116,  6  Atl.  196;  Pitkin  v.  Railroad  Co., 
67  Conn.  19,  34  Atl.  704;  Montvllle  St.  By.  Co. 
v.  New  London  N.  R.  Co.,  68  Conn.  418,  36 
Atl.  811.  See,  also,  Chipman  v.  City  of  Wa- 
terbury,  59  Conn.  496,  22  Atl.  289.  Section 
31  of  the  act  and  chapter  194  of  the  Public 
Acts  of  1897  relate  to  the  manner  of  perfect- 
ing appeals  taken  under  section  22,  but  do  not 
control  the  term  to  which  such  appeals  shall 
be  taken.  The  plea  In  abatement  Is  sustained, 
and  the  appeal  dismissed.  The  other  Judges 
concurred. 

(70  Vt.  D 
STATE  v.  TAYLOR  et  al 
(Supreme  Court  of  Vermont .  Windsor.    Feb. 

4,  1898.) 

Assault  with  Intent  to  Mukdbk — Mitigation — 

Joint  Wrongdoers — Arrest— Resistance — 

Justification—  Officers — Evidence. 
1.  Where  one  charged  with  the  commission  of 
a  felony  in  one  state  escapes  to  another  state. 


Digiti 


zed  by  G00gk 


448 


89  ATLANTIC)  REPORTER. 


CT«. 


an  officer  haa  a  right  to  arrest  him  without  a 
warrant,  on  a  reasonable  cause  for  suspicion. 

2.  Where  one  pointed  out  by  his  assistant  as 
an  officer  haa  no  warrant,  but  states  to  suspect- 
ed persons  that  he  arrests  them  by  the  author- 
ity of  the  state,  there  is  such  a  disclosure  of  his 
authority  as  to  make  resistance  to  arrest  unjusti- 
fiable, and  he  is  not  obliged  to  state  the  condi- 
tions which  authorized  him  to  arrest  without  a 
warrant 

3.  That  an  officer  known  to  be  acting  in  his 
official  capacity  in  making  an  arrest  without  a 
warrant,  when  asked  for  his  papers,  pulled  a  re- 
volver from  his  pocket,  saying  that  was  all  the 
papers  he  needed,  and  at  once  put  it  back  in  his 
pocket,  and  that  thereupon  defendant  stated  that 
he  could  not  be  taken  without  papers,  does  not 
show  anything  that  could  lawfully  mitigate  the 
assanlt,  subsequently  made  on  the  officer,  from 
an  assault  with  intent  to  murder  to  assault  with 
intent  to  kill. 

4.  An  assault  with  a  deadly  weapon,  made  in 
resisting  arrest,  if  not  fatal,  cannot  subject  the 
offender  to  a  conviction  of  an  assanlt  with  intent 
to  kill  or  an  assault  with  intent  to  murder,  un- 
less the  intent  to  take  life  actually  existed  at  the 
time  of  the  assault 

5.  Where  four  persons,  without  any  common 
understanding  that  they  would  do  whatever 
might  be  necessary  to  avoid  arrest,  resisted  an 
officer,  and  one  of  their  number  shot  him,  but 
not  fatally,  all  of  them  were  not  guilty  of  an  as- 
sault with  intent  to  murder,  even  though  the 
one  who  fired  the  shot  did  so  with  Intent  to  kill. 

6.  The  official  character  of  a  person  can  be 
proven  by  his  own  testimony,  a  resort  to  the  rec- 
ord being  unnecessary. 

7.  Testimony  of  witnesses  that  they  were  call- 
ed by  an  officer  to  help  arrest  some  burglars  is 
admissible  in  a  prosecution  for  an  assault  on  the 
officer  by  the  supposed  burglars. 

8.  It  is  not  error  to  permit  a  United  States  mar- 
shal to  testify  that  he  had  transferred  to  another 
jurisdiction  two  of  the  four  persons  arrested  to- 
gether for  the  crime  charged  against  defendants. 

9.  Evidence  of  one  that  he  had  informed  the 
officer  that  a  burglary  had  been  committed  in  an- 
other state,  and  that  defendants  were  fleeing  in 
his  direction,  immediately  after  its  occurrence, 
and  of  statements  as  to  identity  of  defendants,  is 
admissible  In  a  prosecution  for  assault  on  the  of- 
ficer in  making  the  arrest,  for  the  purpose"  of 
showing  a  reasonable  cause  to  arrest  defend- 
ants, and  their  knowledge  of  the  reason  for  their 
arrest* 

10.  The  facts  that  one  of  the  defendants,  on  tri- 
al for  an  assault  while  resisting  arrest,,  ran  off 
and  hid  in  the  bushes  near  the  close  of  the  af- 
fray, and  that  he  was  afterwards  brought  in  by 
the  officers,  may  be  shown  as  Incidents  of  the  af- 
fray, and  of  the  general  transaction  of  which  the 
affray  was  a  part 

11.  The  fact  that  defendant,  who  was  shot 
while  resisting  arrest,  refused  to  give  his  name, 
age,  or  residence  to  the  physician  who  dressed 
his  wounds,  was  subsequent  conduct  indicative 
of  guilt. 

Start  and  Thompson,  JJ.,  dissenting. 

Exceptions  from  Windsor  county  court; 
Taft  Judge. 

Indictment  of  O.  O.  Taylor  and  John 
O'Donald  for  an  assault  with  Intent  to  kill 
and  murder.  Verdict  and  Judgment  of 
guilty,  and  sentence  imposed  at  the  respond- 
ents' request  The  respondents  excepted. 
Exceptions  sustained. 

W.  E.  Johnson  and  Butler  &  Maloney,  for 
respondents.  J.  C.  Enright,  State's  Atty.,  and 
W.  W.  Stickney,  for  the  State. 

MUNSON,  J.  The  alleged  assault  was  com- 
mitted  upon  Paul  Tinkham,   constable   of 


Rochester,  and  three  persons  acting  ondes 
him,  while  they  were  effecting  an  arrest  of 
the  respondents  and  two  others,  without  a 
warrant,  on  suspicion  of  felony.  The  officer 
acted  upon  Information  received  from  Bran- 
don by  telephone,  to  the  effect  that  the  post 
office  at  Ticonderoga,  N.  Y.,  had  been  bur- 
glarized the  night  before,  and  that  four  per- 
sons suspected  of  the  crime  had  left  Forest- 
dale,  going  in  the  direction  of  Rochester. 
When  met  by  the  officer  and  his  assistants, 
the  suspected  party  were  coming  along  the 
highway  in  a  wagon,  driven  by  a  liveryman 
from  Forestdale.  The  Jury  hare  found,  un- 
der the  charge  of  the  court,  that  when  Tink- 
ham met  the  respondents'  party  he  said  to 
them  that  he  arrested  them  by  the  authority 
of  the  state  of  Vermont  and  that  upon  in- 
quiry being  made  as  to  which  was  the  officer, 
Tinkham  was  designated  as  such  by  one  of 
his  party.  The  remainder  of  the  transaction 
must  be  taken  to  have  been  in  accordance 
with  the  testimony  most  favorable  to  the  re- 
spondents' claim.  The  purport  of  this  was 
that  one  of  the  respondents'  party  then  ask- 
ed Tinkham  if  he  had  any  papers,  and  that 
Tinkham  thereupon  pulled  a  revolver  from 
his  pocket  saying  that  was  all  the  papers  he 
needed,  at  once  returning  the  revolver  to  his 
pocket;  and  that  respondent  Taylor  then 
said,  with  an  oath,  "You  can't  take  this  party 
without  papers;"  and  that  upon  this  all  four 
of  the  Suspected  persons  commenced  to  get 
out  of  the  wagon,  some  of  them  firing  at  the 
constable's  party  as  they  did  so. 

The  Jury  were  instructed,  in  substance, 
that  if  Tinkham  had  reasonable  cause  to 
suspect  that  the  respondents  had  committed 
a  burglary,  he  could  arrest  them  without  a 
warrant;  and  that  if  he  told  them  that  he 
arrested  them  by  the  authority  of  the  state 
of  Vermont  and  if  they  knew  he  was  an  of- 
ficer, it  was  their  duty  to  submit;  and  that 
If  they  shot  the  officer  under  these  circum- 
stances, they  were  guilty  of  an  assault  with 
Intent  to  murder.  The  respondents  Insist 
that  the  officer  had  no  right  to  arrest  with- 
out a  warrant  for  a  felony  committed  in  an- 
other state;  and  that  if  he  had  that  right 
there  was  a  failure  to  disclose  his  authority, 
which  Justified  their  resistance;  and  that,  in 
any  event  the  manner  of  the  arrest  was 
such  that  the  grade  of  the  offense  should 
have  been  left  to  the  determination  of  the 
Jury.  It  has  been  held  in  most  of  the  states 
that  when  one  charged  with  the  commission 
of  a  felony  in  one  state  escapes  to  another, 
he  may  be  there  arrested  and  detained  before 
a  demand  for  his  return  has  been  made  by 
the  governor  of  the  state  from  which  he  has 
fled.  In  most  of  the  cases  where  this  doc- 
trine has  been  enunciated  the  arrest  was 
made  upon  the  warrant  of  a  magistrate.  But 
In  State  v.  Anderson,  1  Hill  (S.  C.)  327,  it 
was  held  that  an  arrest  by  a  private  person, 
without  a  warrant  could  be  justified  by  show-. 
Ing  prima  facie  that  a  felony  had  been  com- 
mitted in  another  state,  and  that  the  party 
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arrested  was  the  perpetrator.  It  la  clearly 
the  tenor  of  the  decisions  that  the  machinery 
provided  for  the  arrest  of  local  offenders  Is 
available  for  the  arrest  of  fugitives  from  an- 
other Jurisdiction;  and  it  must  follow  that, 
when  the  arrest  without  warrant  Is  made 
by  an  officer,  it  will  be  sufficient  for  his 
justification  If  it  appear  that  he  had  reason- 
able cause  to  believe  that  the  person  arrest- 
ed had  committed  a  felony  in  another  state, 
although  more  than  this  may  be  required  for 
his  detention,  when  brought  before  a  magis- 
trate. So,  in  Ex  parte  Henry,  20  Bow. 
Prac.  185,  it  was  said  that  the  officers  were 
undoubtedly  authorized  to  arrest  the  pris- 
oner upon  reasonable  ground  of  suspicion, 
although  there  was  no  proof  on  the  hearing 
that  the  suspicion  was  well  founded.  It  Is 
well  settled  that  the  person  whose  arrest  is 
attempted  must  have  notice  of  the  authority 
and  purpose  of  the  person  who  undertakes 
to  arrest  him.  The  first  case  in  which  this 
matter  is  elaborately  treated  is  that  of 
Mackaley,  reported  In  Crd.  Jac.  279,  and 
more  fully  in  9  Coke,  61.  The  arrest  was  in 
London,  by  a  sergeant  of  the  mace.  The  of- 
ficer, having  his  mace  at  his  back,  but  with- 
out showing  it,  clasped  the  prisoner  about 
the  body,  saying,  "I  arrest  you  in  the  king's 
name,"  at  the  suit  of  such  a  person,  for  such 
a  debt;  whereupon  the  officer  was  attacked, 
and  mortally  wounded.  The  prisoner  hav- 
ing been  convicted  of  murder,  the  questions 
presented  were  considered  by  all  the  Judges 
of  England.  It  was  argued  that  the  arrest 
was  illegal,  because  made  in  the  darkness  of 
night,  when  the  prisoner  could  not  know  the 
officer.  To  this  the  court  said:  "Although 
he  cannot  see  the  officer,  yet  when  he  hears 
him  say,  1  arrest  you  in  the  king's  name,' 
etc.,  he  ought  to  obey  him,  and,  If  the  officer 
has  not  a  lawful  warrant,  he  shall  have  the 
action  of  false  imprisonment."  It  was  fur- 
ther objected  that  the  statement  made  by  the 
officer  at  the  moment  of  the  arrest  did.  not 
contain  all  the  particulars  held  essential  in 
Countess  of  Rutland's  Case,  6  Coke,  52;  but 
it  was  said  that  the  requirement  in  that 
case  was  to  be  applied  when  the  party  sub- 
mits himself  to  the  arrest,  and  not  when 
he  resists  the  officer,  and  interrupts  him,  be- 
fore he  can  speak  all  his  words.  As  to  the 
necessity  of  producing  the  mace  in  connec- 
tion with  the  words  of  arrest,  it  was  said  to 
be  beyond  question  that  the  sergeant  bad  not 
to  show  his  mace,  and  that,  if  an  officer 
were  required  to  show  his  mace,  it  would  be 
a  warning  for  the  party  to  fly.  So.  upon  the 
whole  case,  it  was  unanimously  held  that  if 
an  officer,  who  hath  execution  of  process, 
be  slain  in  doing  his  duty,  it  is  murder  in  him 
who  kills  him,  and  that  there  need  not  be 
any  inquiry  of  malice.  In  Rex  v.  Woolmer,  1 
Moody,  334,  decided  two  centuries  later,  the 
judges  went  even  further  in  sustaining  a 
conviction,  although  not  with  entire  unanim- 
ity. This  case  grew  out  of  an  arrest  without 
warrant  on  information  of  an  attempt  to 
39A.-29 


rob.  The  arrest  was  made  In  the  ntght,  by 
a  watchman,  dressed  In  a  watchman's  coat, 
and  carrying  a  lantern.  The  Jury  found  that 
the  prisoner  knew  him  to  be  a  watchman. 
All  he  said  to  the  prisoner  was,  "You  must 
go  back,  and  come  along  with  me."  He  did 
not  explain  why,  nor  was  any  charge  against 
the  prisoner  stated.  Here  it  might  be  urged 
with  some  force  that,  in  view  of  the  failure 
to  use  any  formal  words  of  arrest,  there 
should  have  been  a  statement  of  the  charge 
for  which  the  prisoner  was  wanted,  in  order 
that  he  might  clearly,  understand  that  the 
watchman  was  acting  in  his  official  capacity. 
But  it  was  resolved,  by  9  of  the  13  judges 
who  considered  the  case,  that  "the  watch- 
man could  legally  arrest  the  prisoner  with- 
out saying  that  he  had  a  charge  of  robbery 
against  him,  though  the  prisoner  had  In  fact 
done  nothing  to  warrant  the  arrest,"  and 
that,  had  death  ensued,  it  would  have  been 
murder.  This  case  Is  ample  authority  to  sus- 
tain the  sufficiency  of  the  words  of  arrest 
employed  on  this  occasion,  unless  it  be  con- 
sidered that  a  more  explicit  statement  was 
required  by  the  fact  that  inquiry  was  made 
regarding  the  possession  of  papers. 

It  is  frequently  said  in  the  text-books  and 
in  Judicial  discussions  that  an  officer  must 
show  his  warrant,  or  state  the  grounds  of 
the  arrest,  if  demanded.  But  an  examina- 
tion of  the  authorities  will  show  conclu- 
sively that  this  Is  not  a  part  of  the  arrest, 
but  a  duty  which  Immediately  follows  It 
Upon  submitting  to  the  officer,  the  arrested 
party  is  entitled  to  this  information;  but  he 
cannot  put  off  the  arrest,  and  increase  his 
chances  of  escape,  by  requiring  an  explana- 
tion In  advance.  In  Bellows  v.  Shannon,  2 
Hill,  86,  where  It  is  said  that  either  before 
or  at  the  moment  of  the  arrest  the  officer 
ought  to  say  enough  to  show  the  party  that 
he  1b  not  dealing  with  a  trespasser,  but  with 
a  minister  of  justice,  it  is  further  remarked: 
"I  do  not  say  that  the  officer  is  bound  to 
disclose  the  particulars  of  his  authority  be- 
fore he  makes  the  arrest,  or  that  it  may  not 
sometimes  be  proper  to  lay  hands  on  the 
party  before  a  word  is  spoken."  In  Com.  v. 
Cooley,  6  Gray,  350,  where  the  respective  du- 
ties of  the  officer  and  the  arrested  party  are 
considered,  It  is  said  that  the  accused  Is  re- 
quired to  submit  to  the  arrest,  to  yield  him- 
self immediately  and  peaceably  Into  the  cus- 
tody of  the  officer,  and  that  the  officer  can 
have  no  opportunity  to  make  the  accused  ac- 
quainted with  the  cause  of  his  arrest  until 
he  has  brought  his  prisoner  Into  safe  cus- 
tody. Continuing,  it  Is  said:  "These  are  ob- 
viously successive  steps.  They  cannot  all 
occur  at  the  same  Instant  of  time.  The  ex- 
planation must  follow  the  arrest,  and  the  ex- 
hibition and  perusal  of  the  warrant  must 
come  after  the  authority  of  the  officer  has 
been  acknowledged."  It  Is  evident  from  the 
adjudged  cases  that  in  the  rule  above  stated, 
as  to  what  is  essential  in  making  an  arrest, 
notice  of  the  officer's  authority  means  notice 
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of  his  official  character,  and  not  of  the  ex- 
act circumstances  which  authorize  the  ar- 
rest; and  that  notice  of  his  purpose  relates 
to  the  purpose  to  arrest,  and  not  to  the  pur- 
pose of  the  arrest.  It  is  beyond  question 
that,  In  making  an  arrest  by  virtue  of  a  war- 
rant, the  officer  cannot  be  required  to  show 
the  warrant,  or  state  the  substance  of  it,  un- 
til the  arrest  is  accomplished.  In  this  case 
there  was  no  warrant,  and  the  officer  could 
arrest  without  one  only  In  certain  classes  of 
cases.  But  we  think  the  officer  was  no  more 
obliged  to  state  the  conditions  which  au- 
thorized him  to  arrest  without  a  warrant 
than  he  would  have  been  to  produce  his 
warrant,  or  state  the  substance  of  it,  in  case 
of  an  arrest  on  warrant.  All  that  the  re- 
spondents could  require,  In  the  first  Instance, 
was  a  statement  sufficient  to  show  that  the 
person  who  demanded  their  arrest  was  an 
officer,  acting  in  his  official  capacity.  This 
was  clearly  covered  by  the  designation  of 
Tinkham  as  the  officer,  and  by  his  statement 
that  he  arrested  them  by  the  authority  of 
the  state  of  Vermont. 

It  appears,  then,  that  the  words  of  arrest 
employed  by  the  officer  were  such  as  entitled 
him  to  an  Immediate  submission  to  his  au- 
thority, without  answering  the  question  re- 
garding papers.  But  it  is  contended  that 
the  manner  in  which  that  question  was  an- 
swered, and  the  demonstration  which  accom- 
panied the  answer,  were  such  as  might  have 
reduced  the  offense  to  manslaughter,  if 
death  had  resulted  from  the  resistance  made; 
and  that  consequently  the  jury  should  have 
been  permitted  to  return  a  verdict  of  assault 
with  intent  to  kill,  even  though  the  words  of 
arrest  were  sufficient.  The  charge  did  not 
permit  a  consideration  of  the  circumstances 
referred  to  in  mitigation  of  the  offense.  It 
is  doubtless  true  that  an  officer  declaring 
himself  to  be  such,  and  having  full  authority 
to  make  the  arrest,  may  conduct  himself  In 
such  a  manner  as  to  lower  the  penalty  of  re- 
sistance. But,  when  the  case  is  void  of  evi- 
dence tending  to  show  anything  that  could 
lawfully  mitigate  the  assault  made,  it  is  not 
error  to  confine  the  Jury  to  the  graver  of- 
fense. Boyd  v.  State,  17  Ga.  194;  State  v. 
Green,  66  Mo.  631,  651.  A  majority  of  the 
court  think  there  was  nothing  in  this  case 
that  called  for  a  submission  of  the  question 
stated.  The  incident  of  the  revolver  had 
been  preceded  by  a  formal  declaration  of 
arrest,  on  inquiry  as  to  which  was  the  offi- 
cer, the  designation  of  Tinkham  in  response 
to  this  Inquiry,  and  a  further  Inquiry  re- 
garding the  possession  of  papers.  The  re- 
volver was  shown  by  being  drawn  from  the 
pocket,  and  was  then  Immediately  returned 
to  the  pocket  The  act,  as  a  whole,  com- 
pletely negatived  any  intention  to  use  it  un- 
less its  use  was  made  necessary  by  resist- 
ance. We  are  aware  that  in  such  moments 
men  sometimes  act  upon  the  preliminary 
threatening  movement,  before  the  mind  has 
taken  cognizance  of  the  concluding  move- 


ment of  opposite  Import,  and  that  In  the  con- 
sideration of  such  a  question  as  the  one  pre- 
sented it  will  not  do  to  rely  too  much  upon  a 
recital  of  events  in  the  order  of  their  initia- 
tion. But  in  this  case  the  acts  were  con- 
nected with  remarks  which  determined  their 
relation  to  each  other  with  certainty.  Tlnk- 
ham's  production  of  the  revolver  was  ac- 
companied by  a  statement  that  that  was  all 
the  papers  he  needed.  The  shooting  was  pre- 
ceded by  a  statement  that  the  party  could 
not  be  taken  without  papers.  This  remark, 
made  prior  to  the  shooting,  In  response  to 
the  statement  which  accompanied  the  exhi- 
bition of  the  revolver,  separated  the  transac- 
tions, and  characterized  the  act  of  resist- 
ance. When  the  evidence  is  considered  to- 
gether, It  discloses  nothing  tending  to  show 
that  the  shooting  was  done  under  any  mis-  ■ 
apprehension  as  to  the  officer's  intention,  or 
for  any  other  purpose  than  to  escape  arrest. 

It  is  also  objected  that  the  respondents 
could  not  be  convicted  of  more  than  a  com- 
mon assault  without  the  finding  of  an  ac- 
tual intent  to  take  life,  and  that  the  charge 
permitted  the  Jury  to  return  their  verdict 
without  finding  this.  It  has  been  repeatedly 
held,  In  cases  not  involving  the  matter  of  ar- 
rest, that  proof  of  a  specific  Intent  to  kill  is 
requisite.  The  intent  is  the  body  of  the  ag- 
gravated offense.  If  death  results  from  an 
unlawful  act,  the  offender  may  be  guilty  of 
murder,  even  though  he  did  not  intend  to 
take  life;  but  If  the  assault,  however  dan- 
gerous, is  not  fatal,  the  offender  cannot  be 
convicted  of  an  assault  with  Intent  to  kill, 
unless  the  intent  existed.  An  Intent  to  take 
life  may  sometimes  be  presumed  from  the 
fact  of  killing,  but  when  the  fact  does  not 
exist  the  Intent  must  be  otherwise  estab- 
lished. Any  inference  that  may  be  drawn 
from  the  nature  of  the  weapon  and  the  man- 
ner of  Its  use  is  an  Influence  of  fact,  to  be 
drawn  by  the  Jury  upon  a  consideration  of 
these  with  other  circumstances  of  the  case. 
2  Bish.  Or.  Law,  $  741;  Roberts  v.  People, 
19  Mich.  401;  Patterson  v.  State,  85  Ga.  131, 
11  S.  E.  620. 

Nor  do  we  And  any  ground  for  holding  oth- 
erwise when  the  assault  is  made  In  resisting 
arrest.  Under  an  Indictment  framed  like  this, 
a  respondent  may  be  convicted  of  an  assault 
with  Intent  to  kill  or  an  assault  with  Intent  to 
murder.  State  v.  Reed,  40  Vt  603.  The  grade 
of  the  assault  will  depend  upon  whether  the 
crime  would  have  been  manslaughter  or  mur- 
der, if  death  had  ensued.  But  If  the  death  had 
resulted  from  resisting  an  authorized  arrest, 
properly  made,  the  crime  would  have  been 
murder,  regardless  of  the  question  of  malice. 
So,  if  the  assault  charged  was  committed  in  re- 
sisting such  an  arrest,  and  was  found  to  have 
been  made  with  intent  to  kill,  It  would  have 
been  an  assault  with  Intent  to  murder.  But, 
In  the  case  of  either  assault,  there  must  have 
been  the  intent  to  take  life.  The  elimination 
from  the  inquiry  of  malice  as  toe  distinguish- 
ing test  between  murder  and  manslaughter, 
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and  so  between  the  two  grades  of  assault,  does 
not  eliminate  the  question  of  specific  intent, 
which  is  an  essential  element,  even  of  the  low- 
er offense.  The  malice  which  the  law  Infers 
from  resistance  to  lawful  arrest  does  not  cov- 
er the  Intent  to  do  a  particular  injury,  and  the 
question  of  intent  must  stand  the  same  as  In 
other  cases. 

So  it  becomes  necessary  to  consider  whether 
the  matter  of  Intent  was  properly  submitted  to 
the  Jury.  The  question  was  not  entirely  Ig- 
nored by  the  court,  but  It  was  omitted  from 
the  general  propositions  submitted,  and  we 
mink  the  charge,  as  a  whole,  could  not  fall 
to  leave  upon  the  minds  of  the  Jury  an  Impres- 
sion that,  if  the  circumstances  of  the  arrest 
were  such  that  the  killing  of  the  officer  would 
have  been  murder,  the  assault  was  ad  assault 
with  Intent  to  murder.  The  attention  of  the 
jury  was  directed  almost  exclusively  to  the 
question  of  guilt,  as  depending  upon  the  legali- 
ty of  the  arrest.  They  were  nowhere  distinct- 
ly told  that,  unless  the  respondents  were  found 
to  have  made  the  assault  with  an  intent  to  take 
life,  they  could  be  convicted  of  nothing  bat  a 
common  assanlt 

We  think  there  was  also  error  In  the  Instruc- 
tion given  as  to  the  liability  of  all  for  the  act 
of  one.  The  court  charged,  In  substance,  that 
If  the  four  persons  whom  the  officers  were  at- 
tempting to  arrest  were  acting  together  with  a 
common  purpose  of  resisting  arrest,  and  any 
one  of  the  four  shot  an  officer  In  the  execution 
of  that  design  and  with  an  Intent  to  kill,  and 
the  other  three  were  present  assisting  in  the 
assault,  all  would  be  guilty  of  an  assault  with 
that  Intent.  Assuming  that  the  charge  as  a 
whole  was  sufficient  to  require  the  finding  of 
an  actual  Intent  to  take  life  on  the  part  of  one, 
it  will  be  seen  that  the  liability  of  the  others 
for  an  assault  with  Intent  to  take  life  is  made 
to  depend  solely  upon  the  illegality  of  the  re- 
sistance. It  is  doubtless  true  that  If  all  were 
combined  for  an  unlawful  resistance  to  the  of- 
ficers, and  an  officer  had  been  killed  by  one  of 
their  number,  all  would  have  been  guilty  of 
the  killing.  But  no  one- was  killed,  and  the 
liability  of  the  actual  assailant,  other  than  for 
a  simple  assault,  depended  upon  the  existence 
of  a  specific  intent  to  kill.  We  think  the  Jury 
could  not  be  permitted  to  return  a  verdict  of 
guilty  of  an  assault  with  Intent  to  murder 
against  all,  on  the  mere  finding  of  a  common 
purpose  to  resist  arrest.  It  would  doubtless  be 
different  If  it  were  found  that  they  acted  upon 
a  common  understanding  that  they  would  do 
whatever  might  be  necessary  to  avoid  arrest 

The  testimony  of  Paul  TInkham,  that  he  was 
constable  of  Rochester,  and  was  acting  as  such 
at  the  time  of  the  arrest,  was  properly  receiv- 
ed. It  was  not  necessary  to  prove  his  official 
character  by  the  record.  Com.  v.  McCue,  16 
Gray,  226. 

The  testimony  of  Hoyt  and  Martin,  who  as- 
sisted the  constable  in  making  the  arrest,  that 
they  were  called  upon  by  TInkham  to  help  him 
arrest  some  burglars,  was  properly  received. 
The  requisition  of  the  officer  was  their  author- 


ization, and  It  was  proper  to  show  what  th» 
officer  called  upon  them  to  da 

Four  men  having  been  arrested,  It  was  not 
error  to  permit  the  witness  Harris,  the  United 
States  marshal,  to  state  that  he  had  transfer- 
red two  of  them  to  another  jurisdiction.  The 
statement  contained  nothing  prejudicial  to  the 
respondents. 

It  being  necessary  for  the  state  to  show  that 
the  officer  had  reasonable  cause  to  believe  that 
the  respondents  had  committed  a  felony,  it  was 
proper  for  the  state  to  show  by  the  witness 
Hall  whatever  was  communicated  by  him  to 
the  officer  as  to  the  information  the  witness 
had  received  and  its  source.  But  the  state  was 
at  liberty  to  show  that  a  felony  bad  In  fact 
been  committed;  and  there  was  evidence,  as 
to  which  no  question  is  now  made,  concern- 
ing what  had  taken  place  In  the  post  office  at 
Ticonderoga.  In  this  connection,  and  upon  this 
ground,  the  entire  testimony  of  Hall,  and  the 
testimony  of  Holbrook  and  Fletcher,  were  ad- 
missible as  tending  to  trace  and  identify  the 
respondents  in  their  flight  from  the  place  of 
the  burglary  to  the  place  of  their  arrest.  Proof 
that  a  burglary  had  been  committed,  and  that 
these  men  were  fleeing  from  the  scene  of  it  im- 
mediately after  its  occurrence,  bore  upon  the 
question  whether  they  fully  apprehended  the 
character  and  purpose  of  the  persons  they  as- 
saulted, and  the  question  whether  they  had  a 
motive  to  fire  upon  them  with  Intent  to  kill.* 
People  v.  Pool,  27  Cal.  57. 

The  state  was  permitted  to  show  that  about 
the  close  of  the  affray  the  respondent  O'Donald 
ran  off,  and  hid  In  the  bushes,  and  that  be 
was  afterwards  brought  In  by  two  of  the  of- 
ficer's assistants,  and  that  when  the  physician 
came  to  dress  his  wounds,  and  inquired  as  to 
his  name,  age,  and  residence,  he  remained  si- 
lent The  first  was  admissible  as  an  incident 
of  the  affray;  the  second,  as  an  incident  of  the 
general  transaction  of  which  the  affray  was  a 
part;  and  the  third,  in  the  view  of  a  majori- 
ty, as  subsequent  conduct  Indicative  of  guilt. 
The  alleged  offense  was  one  which  Involved 
the  respondent's  connection  with  a  prior  trans- 
action. The  question  put  to  him  was  such  as 
might  properly  be  asked  by  a  physician  when 
called  to  attend  a  stranger.  The  respondent's 
failure  to  give  his  name  and  residence,  upon 
such  an  inquiry,  was  evidence  of  a  purpose 
to  conceal  his  Identity.  Exceptions  sustain- 
ed, sentence  vacated,  and  cause  remanded. 

START  and  THOMPSON,  JJ.,  dissent  on 
the  points  announced  as  majority  holdings. 


a  Pen.  8) 
VAIL  v.  STATE. 

(Court  of  General  Sessions  of  Delaware.     New- 
castle.    Sept  29,  1897.) 

Amu  at  Bastardt— Jort— Challinom— Evi- 
dence— Reasonable  Doubt. 

1.  A  defendant  in  an  appeal  in  bastardy  la  en- 
titled to  six  challenges. 
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2.  In  an  appeal  In  bastardy  on  the  trial  of  an 
Issue  as  to  whether  defendant  is  the  father  of 
the  child,  the  state  must  prove  its  case  beyond  a 
reasonable  doubt,  such  issue  by  statute  being 
triable  only  in  a  court  of  criminal  jurisdiction. 

Proceeding  to  determine  whether  Clarence  O. 
Vail  was  the  father  of  a  bastard.  Verdict  of 
guilty. 

W.  J.  Willis  and  R.  O.  White,  Arty.  Gen.,  for 
the  State.  T.  Bayard  Helsel  and  Walter  H. 
Hayes,  for  defendant 

PBNNEWIIili,  3.  This  Is  a  quasi  criminal 
proceeding,  triable  in  the  court  of  general  ses- 
sions, and  we  think  it  has  been  dealt  with  by 
our  courts  as  a  criminal  proceeding.  We  will 
therefore  allow  the  defendant  six  challenges. 

At  the  conclusion  of  the  testimony  on  both 
sides,  Mr.  Willis  asked  the  court  to  instruct  the 
Jury  that  they  should  find  their  verdict  accord- 
ing to  the  preponderance  of  the  testimony,  and 
that  it  was  not  necessary  for  the  state  to  es- 
tablish Its  case  beyond  a  reasonable  doubt. 
People  v.  Chrlstman,  66  Dl.  162;  Allison  v. 
People,  46  I1L  87;  Knowles  T.  Scribner,  67 
Me.  496. 

Mr.  Hayes  contended  that  It  was  a  criminal 
proceeding,  so  recognized  In  the  unreported 
Delaware  case  of  State  v.  Springer;  also,  In 
Baker  t.  State,  47  Wis.  Ill,  2  N.  W.  110.  He 
therefore  asked  the  court  to  charge  that  If  the 
jury  have  a  reasonable  doubt,  growing  out  of 
all  the  testimony,  that  Clarence  O.  Vail  is  the 
father  of  the  said  child,  their  verdict  should  be 
not  guilty. 

PENNEWILIi,  J.  (charging  jury).  This  Is 
an  appeal  In  bastardy,  taken  to  this. court  by 
Clarence  C.  Vail,  and  It  comes  to  yon  as  an  is- 
sue by  an  order  of  this  court  The  sole  ques- 
tion you  are  to  try  is  whether  Clarence  0.  Vail 
Is  or  is  not  the  father  of  the  child  of  Anna  M. 
Wolf.  The  counsel  for  the  state  have  asked 
us  to  charge  you  that,  In  order  to  find  that 
Clarence  C.  Vail  Is  the  father  of  this  child,  It 
is  not  necessary  that  you  should  be  satisfied  of 
that  fact,  from  the  testimony,  beyond  a  reason- 
able doubt  but  that  it  is  sufficient  If  the  pre- 
ponderance of  the  testimony  establishes  It 
We  will  say  to  you  that  In  criminal  cases  the 
law  requires  that  the  Jury  should  be  satisfied 
beyond  a  reasonable  doubt  of  the  guilt  of  the 
accused  before  they  can  find  a  verdict  against 
him,  but  in  civil  cases  a  different  rule  prevails, 
and  a  preponderance  of  testimony  Is  sufficient 
The  legislature  of  this  state  has  made  this  Is- 
sue triable  only  in  this  court,  a  court  of  crimi- 
nal jurisdiction;  and  It  is  difficult,  therefore,  to 
see  why  it  should  not  be  governed  by  the  same 
principles  as  obtain  in  the  trial  of  other  crimi- 
nal cases.  And,  besides,  such  a  proceeding  as 
this  has  been  declared  by  this  court  In  several 
cases,  to  be  a  criminal  action,  and  governed  by 
the  rales  of  criminal  trials.  In  the  case  of 
Smith  v.  State,  1  Houst  Or.  Cas.  108,  which 


was  an  appeal  In  bastardy  like  the  case  at  bar, 
the  court  said:  "This  is  a  quasi  criminal  pro- 
ceeding, and  solely  cognizable  In  this,  a  court 
of  criminal  Jurisdiction,  in  which  the  state  Is 
the  party  complainant,  and  not  a  civil  suit  be- 
tween the  Individuals  concerned  in  it  and  for 
which  reason  the  father  was  a  competent  wit- 
ness for  the  state."  He  was  competent  be- 
cause, although  a  quasi  criminal  proceeding,  it 
was  triable  in  a  criminal  court.  This  court 
having  heretofore  taken  such  a  position,  we  are 
not  disposed  to  hold  a  different  one,  or  one 
which  would  be  Inconsistent  therewith,  and  we 
shall  adhere  to  the  principle  established  in  that 
case  until  it  Is  overruled.  We  say  to  you, 
therefore,  that  if  In  this  case  you  are  satisfied 
from  the  testimony,  beyond  a  reasonable  doubt, 
that  Clarence  C.  Vail  is  the  father  of  this  child, 
your  verdict  should  be  that  he  la  the  father. 
If,  on  the  other  hand,  you  are  not  satisfied  be- 
yond a  reasonable  doubt,  after  a  careful  con- 
sideration of  all  the  testimony,  that  he  Is  the 
father,  you  should  find  that  he  Is  not  the  fa- 
ther of  the  child.  With  these  Instructions,  we 
leave  the  case  in  your  hands. 

Verdict:    "We  find  him  to  be  the  father  of  the 
child." 


a  Pea.  10) 
In  re  JACKSON. 
(Court  of  General  Sessions  of  Delaware.     New- 
castle.   Oct.  2,  1897.) 
Pritats  Road— Tims  to  Macs  Owsonoir. 
The  proper  time  to  Interpose  legal  objec- 
tions to  the  laying  out  of  a  private  road  is  after 
the  return  of  the  freeholders,  where  there  is  no 
objection  to  the  sufficiency  of  the  papers. 

A  petition,  in  the  usual  form,  of  William  B. 
Jackson,  for  a  private  road  in  Mill  Creek  hun- 
dred, having  been  filed  by  agreement,  Mr. 
Hayes  appeared  in  court  October  2d,  and 
asked  for  the  appointment  of  the  freeholders. 

Mr.  Hoffecker:  I  ask  that  we  be  allowed  a 
hearing  before  the  freeholders  are  appointed. 
Our  objection  Is  that  the  petitioner  is  not  the 
owner  of  the  land  for  which  he  seeks  an  out- 
let through  another's  land.  The  question  as 
to  whether  or  not  he  is  the  legal  owner  Is  not 
such  a  question  as  the  commission  can  pass 
upon,  but  is  a  question  for  the  court 

Walter  H.  Hayes,  for  petitioner.  Frank  H. 
Hoffecker,  for  defendant 

LORE,  0.  J.  We  understand  there  is  no  ob- 
jection as  to  the  sufficiency  or  regularity  of 
any  of  the  papers.  On  the  face  of  this  paper, 
the  petitioner  Is  clearly  entitled  to  this  com- 
mission. The  time  to  object,  it  occurs  to  the 
court,  Is  when  the  return  Is  made  by  the  free- 
holders. You  take  your  commission  subject 
to  the  right  of  the  other  parties  to  except  at 
that  time. 

The  freeholder!  were  then  appointed  by  the 
court 
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QM  1) 

SWAYNB  t.  BEMLBY. 

(Superior  Court  of  Delaware.     Newcastle, 

Sept  21, 1897.) 

JUDQMBKT—  AlAOWANOB  AT  FIRST  TlBJC 

A  contract  for  construction  of  building,  the 
consideration  being  payable  on  condition  of  the 
completion  of  the  contract,  Is  not  an  obligation 
for  unconditional  payment  of  money,  in  action 
on  which  Bey.  Code,  c  106,  §  4,  allows  judgment 
at  first  term  on  affidavit  of  demand. 

Action  of  debt  by  Calvin  I.  Swayne  against 
Nancy  E.  Remley,  founded  on  a  contract  en- 
tered into  between  the  plaintiff  and  the  de- 
fendant, by  which  the  plaintiff  was  to  well 
and  sufficiently  erect  and  finish  in  a  work- 
manlike manner  all  the  different  branches  of 
work,  of  every  kind  and  nature,  as  required 
in  the  erection  and  completion  of  a  brick 
dwelling  house,  according  to  plans  and  speci- 
fications, for  the  sum  of  96,009,  to  be  paid  in 
Installments  as  set  out  in  the  contract  The 
action  was  brought  for  the  recovery  of  the 
price.  The  contract  contained  numerous  con- 
ditions, and  described  how  the  work  was  to  be 
dene.  An  affidavit  of  demand  was  filed  in  the 
usual  form. 

Mr.  Ward  moved  that  judgment  be  refused, 
notwithstanding  the  affidavit  of  demand,  on 
the  ground  that  the  cause  of  action  sued  upon 
was  not  such  an  Instrument  as  is  contemplated 
by  the  statute  (section  4,  a  106,  Rev.  Code) 
allowing  judgment  at  the  first  term  upon  affi- 
davit of  demand  filed. 

John  P.  Nields,  for  plaintiff.  Herbert  H. 
Ward,  for  defendant 

LOBE,  O.  J.  This  being  a  contract  for  the 
erection  and  completion  of  a  building,  and  the 
money  being  payable  upon  the  condition  of 
the  completion  of  the  contract,  it  is  not  an  obli- 
gation for  the  unconditional  payment  of  mon- 
ey, and  does  not  come  within  the  statute  al- 
lowing judgment  at  the  first  term  upon  affida- 
vit of  demand.  We  therefore  refuse  judg- 
ment 


a  Pen.  11) 


STATE  v.  PHILLIPS. 


(Court  of  General  Sessions  of  Delaware.     New- 
castle.    Oct  2,  1897.) 

Divobcs— Sottort  or  Child. 
Where  either  parent  is  fit  to  hare  the  custo- 
dy of  a  child  which  is  not  of  tender  years,  the 
divorced  wife  cannot  sustain  an  action  against 
the  father  for  its  support  when  she  refuses  him 
the  custody  thereof. 

Action  by  the  state,  In  behalf  of  a  divorced 
Wife,  against  George  W.  Phillips,  for  the 
support  of  his  child.     Dismissed. 

H.  a  White,  Atty.  Gen.,  for  the  State. 
Walter  H.  Hayes,  for  defendant 


LOBE,  a  J.  Phillips  and  his  wife  were 
divorced  by  act  of  the  general  assembly  of 
this  state,  which  act  Is  silent  as  to  custody 


of  their  only  child,  a  boy  14  years  of  age. 
The  wife  has  retained  and  Insists  on  his 
custody.  There  is  no  objection  to  the  fitness 
of  either  parent  to  have  such  custody.  The 
farther  has  tendered  himself  ready  to  sup- 
port the  child  if  allowed  the  custody  of  him. 
The  mother  refuses  such  custody,  and  yet 
claims  from  the  father  separate  mainte- 
nance. At  common  law,  the  duty  of  mainte- 
nance of  children  by  parents  was  based  on 
the  right  to  custody,  society,  and  services  of 
the  child.  As  this  child  is  not  an  infant  of 
tender  years,  and  the  father  is  shown  to  be 
a  fit  person  to  have  him  In  charge,  there 
seems  to  be  no  just  reason  why  he  should 
support  the  child,  whose  custody,  society, 
and  services  are  enjoyed  by  the  mother. 
We  therefore  order  the  case  dismissed. 


a  Pen-  10 


SCHBEITZ  v.  STATE. 


(Superior  Coart  of  Delaware. 
Oct  2,  1897.) 


Newcastle. 


Pkxal  Statutes — Constbuotiox. 

Under  Bev.  Code,  c.  128,  |  21,  providing  mat 
the  justice  finding  a  person  guilty  of  trespass 
shall  impose  a  fine  of  not  more  than  "five  dollars 
and  costs,"  a  fine  of  the  costs  alone  is  error. 

Leslie  F.  Schreits  was  convicted  of  tres- 
pass, and  he  brings  a  writ  of  certiorari  to 
Charles  H.  Salmon,  a  justice  of  the  peace 
In  and  for  Newcastle  county.  The  record 
sent  up  by  the  justice  was  in  part  as  fol- 
lows: "And  now,  to  wit  this  12th  day  of 
April,  A.  D.  1897,  after  hearing  the  allega- 
tions and  proofs  of  T.  H.  Gilpin,  plaintiff,  C. 
F.  Crockett  and  Benjamin  Wilson,  witness- 
es, I,  the  said  justice,  do  adjudge  the  said 
Leslie  F.  Schreits,  defendant  guilty  of  tres- 
pass, and  do  fine  said  Leslie  F.  Schreltz  the 
costs  of  suit  and  place  him  under  one  hun- 
dred dollars  bail  for  one  year  to  keep  the 
peace.'  Costs.  $4.80." 

Mr.  Burrls  filed  a  number  of  exceptions  to 
the  above  record,  the  one  relied  upon  being 
as  follows:  "First  The  record  below,  as  re- 
turned, shows  a  judgment  -entered  against 
Leslie  F.  Schreltz,  adjudging  him  'guilty  of 
trespass,'  and  imposing  upon  him  a  fine  of 
'costs  of  suit';  whereas,  the  statute  upon 
which  this  action  below  was  brought,  being 
a  penal  statute,  and  must  be  followed  strictly, 
provides  that  the  justice,  finding  a  person 
thereunder  charged  guilty,  'shall  for  each  of- 
fense Impose  a  fine  of  not  more  than  five  dol- 
lars and  costs.' " 

Mr.  Cooper  contended  that  the  judgment  of 
the  justice  was  within  the  statute;  that  he 
was  authorized  thereby  to  fine  the  defendant 
five  dollars,  also  to  fine  him,  In  additU/L 
thereto,  the  costs,  whether  they  be  $5  or 
$500;  and  that  he  could  either  fine  him  the 
"five  dollars  and  costs"  or  the  costs  alone. 

P.  L.  Cooper,  Jr.,  Dep.  Atty.  Gen.,  and 
John  H  Bodney,  for  the  State.  Martin  B. 
Burrls,  for  defendant. 
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LORD,  O.  J.  We  cannot  construe  that 
clause  of  the  statute  (section  ZL.  c.  128,  Bey. 
Code)  In  the  disjunctive;  It  Is  clearly  In  the 
conjunctive.  The  Justice  must  Impose  a  fine, 
not  exceeding  five  dollars,  and  costs.  Let 
the  Judgment  be  reversed. 


(1  Pen.  2) 


state  v.  Mcdowell. 


(Court  of  General  Sessions  of  Delaware.     New- 
castle.    Sept.  23,  1897.) 

Lottkkt  Policy  Writing  —  Indictment  —  Evi- 
dence. 

X.  An  indictment  charging  that  defendant,  at 
a  given  time  and  place,  unlawfully  was-  concern- 
ed In  interest  in  lottery  policy  writing,  against 
the  form  of  the  statute,  though  following  the 
language  of  Rev.  Code,  p.  969,  under  which  it 
was  found,  is  not  sufficient,  the  elements  of  the 
offense  not  being  set  out. 

2.  For  the  purpose  of  identifying  the  day  on 
which  a  certain  policy  writer's  place  was  raided, 
for  which  there  was  an  attempt  to  prove  an  alibi, 
it  may  be  shown  that  it  was  the  day  on  which 
certain  other  like  places  were  raided. 

John  'McDowell  was  indicted  for  being  con- 
cerned in  interest  In  lottery  policy  writing. 
The  Indictment  contained  four  counts,  the  first 
of  which  was  as  follows:  "That  John  Mc- 
Dowell, late  of  Wilmington  Hundred,  In  the 
county  aforesaid,  on  the  30th  day  of  November, 
in  the  year  of  our  Lord  1896,  with  force  and 
arms,  at  Wilmington  Hundred,  In  the  county 
aforesaid,  unlawfully  was  concerned  In  Inter- 
est In  lottery  policy  writing,  against  the  form 
of  an  act  of  the  general  assembly  In  such  case 
made  and  provided,  and  against  the  peace  and 
dignity  of  the  state." 

R.  O.  White,  Atty.  Gen.,  for  the  State.  Her- 
bert H.  Ward,  for  defendant 

Mr.  Ward  moved  the  court  that  the  above 
count  be  stricken  out  as  not  being  sufficiently 
specific  to  Inform  the  accused  of  the 'nature 
and  character  of  the  offense  charged;  con- 
tending that  It  followed  the  language  of  the 
statute  under  which  the  indictment  was  found 
(Rev.  Code,  p.  969),  but  did  not  enumerate 
the  elements  constituting  the  misdemeanor 
charged;  that  it  did  not  aver  any  substantive 
offense,  but  embodied  only  a  description  of  the 
offense. 

Mr.  White  contended  that  the  indictment 
was  in  the  usual  form;  that  the  count  suffi- 
ciently Informed  the  accused  of  the  nature  of 
the  accusation,  in  that  It  set  out  the  business 
of  lottery  policy  writing,  and  that  it  was  an- 
alogous to  following  any  business  without  a 
license  where  license  was  required. 

LORE,  C.  J.  This  is  an  offense  which  em- 
braces a  number  of  elements.  In  the  first 
count  there  are  no  elements  of  the  offense  set 
out,  such  as  are  required  to  be  specified  in 
order  to  advise  the  defendant  specifically  of 
what  he  Is  to  meet  It  has  been  decided. In 
this  court  again  and'  again  that  where  the 
crime  embraces  a  number  of  elements,  those 


elements  must  be  specified.     We  therefore  or- 
der that  the  first  count  be  stricken  out 

At  the  trial,  it  having  been  testified  by  some 
of  the  witnesses  for  the  defense  that  on  the 
morning  of  November  30,  1896,  the  defendant 
was  seen  by  them  at  a  different  place  from 
that  where  the  alleged  offense  was  committed, 
and  that  on  that  day  a  raid  was  made  on  sev- 
eral policy  writers'  places  by  the  police- 
Mr.  Ward  asked  the  witness  John  F.  Doian 
the  following  question:  "Upon  the  30th  day 
of  November,  1896,— the  day  it  has  been  testi- 
fied that  a  raid  was  made  on  1110  French 
street,— were  there  not  other  policy  writers' 
places  raided  by  the  police?" 

Mr.  White  objected  to  the  question  as  Irrele- 
vant 

Mr.  Ward:  I  offer  this  testimony  to  Iden- 
tify the  day  for  which  I  have  proved  an  alibi 
for  the  defendant 

LORE,  C  J.  A  majority  of  the  court  (con- 
sisting of  GRUBB  and  PENNEWTLL,  33.) 
think  it  is  admissible. 

GRUBB,  J.  It  Is  admitted  on  the  ground 
that  it  Is  relevant  to  the  establishment  of  the 
defense  of  alibi. 


a  Pen.  *) 

MITCHELL  v.  GUTHRD3  et  aL 

{Superior  Court  of  Delaware.     Newcastle. 

Sept  29,  1897.) 

Obsoukb  Pmudihg— Morion  to  Brora 

A  defendant's  fifth  plea  to  a  petition  on  • 
mechanic's  lien  was  as  follows:  Note  under 
hand  of  G.  for  S150  on  account  of  the  claim  of 
plaintiff  extending  under  mechanic's  lien  stat- 
utes, the  time  of  filing  lien  in  above-stated 
case  until  July  16,  1897/'  Hdd,  that  it  should 
be  stricken,  as  it  did  not  clearly  state  an  issu- 
able fact 

Action  by  Frank  A.  Mitchell  against  Rich- 
ard 3.  Guthrie  and  another.  Plaintiff  moves 
to  strike  out  defendants'  last  plea.    Granted. 

William  S.  Hilles,  for  plaintiff.  Llburne 
Chandler,  for  defendants. 

This  was  a  mechanic's  Uea  The  petition  set 
out  the  usual  facts,  and  claimed  $1,100  balance 
due.  The  defendants  filed  the  usual  pleas  of 
payment,  set-off,  releases,  accord  and  satisfac- 
tion, and  In  addition  thereto  the  following  plea: 
"Note  under  hand  of  William  C.  Guthrie  for 
$150  on  account  of  the  claim  of  plaintiff  extend- 
ing under  mechanic's  lien  statutes,  the  time 
of  filing  lien  in  above-stated  case  until  July  16, 
1897." 

Mr.  Hilles  moved  to  strike  out  the  last  plea 
on  the  ground  that  the  same  tendered  no  issue; 
that  it  was  Irrelevant  and  absolutely  meaning- 
less, and  therefore  could  not  be  replied  to  or 
demurred  to. 

LORE,  O.  J.  The  defendants  have  not  dis- 
tinctly and  clearly  stated  In  their  fifth  plea 
any  Issuable  fact  There  are  what  are  gener- 
ally known  as  "short  pleas";  but  the.  defend? 
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ants'  plea  is  not  good  as  a  abort  plea.  In  the 
Judgment  of  the  court.  It  does  not  set  out  any 
defense.  We  therefore  make  the  order  that 
the  fifth  plea  be  stricken  out 

On  motion  of  Mr.  Chandler,  leave  to  amend 
pleas  generally  was  granted. 


(1  Pan.  22) 

TRUriT  r.  LAMB  et  at 

(Superior  Court  of  Delaware.     Sussex.    Oct  7, 

1897.) 

Aphal— Exceptions— Jodombnt. 

Where  two  judgments  are  taken  at  the 
same  time,  in  separate  actions  between  the  same 
parties,  for  different  amounts,  and  exceptions 
contemplating  a  reversal  of  but  one  do  not  refer 
specifically  to  either,  the  court  may  be  guided 
by  the  amount  of  the  recognizance  shown  by  the 
record,  in  determining  to  which  judgment  the  ex- 
ceptions refer. 

Certiorari  directed  to  Jesse  W.  Robinson,  a 
justice  of  the  peace  in  and  for  Sussex  county, 
to  reverse  and  vacate  a  judgment  for  plain- 
tiffs In  an  action  by  O.  M.  Lamb  &  Bro. 
against  Henry  V.  Truitt,  trading  aa  Traltt  at 
Co.    Reversed. 

Record  and  proceedings  sent  up,  showing 
two  summonses,— one  for  $138  and  costs,  on  a 
protested  check;  the  other  for  $28.76,  on  book 
account,— and  both  Issued  same  day,  to  same 
constable,  returnable  forthwith,  and  also  show- 
ing two  judgments  by  default  against  the  said 
defendant,  bearing  date  the  same  day,'  for 
$140.08  and  $28.76,  respectively.  Execution 
issued  on  each  of  said  judgments.  The  de- 
fendant filed  the  following  exceptions  to  the 
record,  viz.:  "First.  For  that  the  said  O.  M. 
Lamb  &  Bra,  a  partnership,  sued  by  their 
firm  name,  and  not  by  the  Individual  mem- 
bers composing  the  said  firm,  as  *by  law  re- 
quired, which  Is  error.  For  this  and  many  other 
errors  and  imperfections  In  the  record  con- 
tained, the  plaintiff  prays  that  the  judgment 
below  may  be  vacated,  reversed,  set  aside, 
and  held  for  naught" 

Mr.  Martin  contended:  That,  although  the 
error  referred  to  (It  being  the  same  in  both 
Judgments)  was  fatal,  yet  the  exceptions,  con- 
templating the  reversal  of  but  one  of  the  judg- 
ments, and  not  specifying  which  one  of  them, 
were  vague  and  uncertain,  and  not  In  con- 
formity with  the  uniform  ruling  of  the  court 
In  certiorari  cases.  Deputy  v.  Betts,  4  Har. 
(Del.)  362.  The  exceptant  had  prayed  that 
the  Judgment  below  be  reversed,  etc.,  without 
referring  specifically  to  either  of  them,  and  it 
was  not  In  the  province  of  the  court  to  deter- 
mine definitely  from  the  record  which  one  was 
meant,  and  therefore  the  writ  should  be  dis- 
missed. That,  as  the  amount  of  the  recogni- 
sance required  before  issuing  the  writ  was 
wholly  in  the  discretion  of  the  prothonotary, 
therefore  the  court  could  not  be  guided  by  that 
amount  in  determining  to  which  of  said  judg- 
ments the  exceptions  referred.  Rev.  Code,  c- 
108,  |  15. 


Woodburn  Martin,  for  plaintiff. 
Hearne,  for  defendant 


Kfiward  D. 


LORE,  O.  3.  It  appearing  to  the  court, 
from  the  appearance  docket,  that  the  recogni- 
zance was  ta-ken  in  the  sum  of  $60,  the  excep- 
tions have  reference  to  the  judgment  for  $28.- 
76.  The  exceptions  cannot  be  taken  to  refer 
to  the  judgment  for  $140.08,  and  are  not  to  be 
considered  In  that  regard.  We  therefore  order 
that  the  judgment  for  $28.76  be  reversed. 


a  P«>-  «) 

BAILEY,  v.  ENGLAND. 

(Superior  Court  of  Delaware.     Newcastle. 

Oct  2,  1897.) 

Arbitration— Setting  Aridb  Award. 

An  award  of  a  referee  will  not  be  set  aside 
because,  when  his  decision  wsb  given,  he  did  not 
understand  certain  material  facts,  unless  there 
is  something  like  a  willful  disregard  of  the  law 
or  the  evidence,  or  both,  in  reaching  his  decision. 

Action  by  Sarah  S.  England  against  William 
F.  Bailey.  Appeal  from  a  decision  of  a  Jus- 
tice of  the  peace  to  the  superior  court,  in  which 
the  matters  In  controversy  were  referred,  on- ' 
der  a  rule  of  court,  by  agreement  of  parties,  to 
a  referee  to  settle  and  determine  same.  The 
report  of  the  referee  was  in  favor  of  the  plain- 
tiff below,  and  defendant  moves  to  set  It  aside. 
Denied. 

Howell  &  England,  for  plaintiff.  Horace 
Greeley  Knowles,  for  defendant 

Mr.  Snowies  filed  the  following  exceptions 
to  the  award,  viz.:  "(1)  That  the  award  was 
contrary  to  the  law  and  facts  Involved  in  the 
case;  (2)  that  the  award  was  made  under  a 
misapprehension  of  the  facts,"— and  stated  that 
the  referee,  who  was  out  of  the  state,  but  could 
be  produced  at  the  next  term  of  court,  had 
admitted  to  him  that  when  he  gave  his  decision 
he  did  not  understand  certain  material  facts 
connected  with  the  case.  Mr.  Knowles  admit- 
ted, however,  that  the  merits  of  the  case,  the 
law,  and  the  facts  were  distinctly  before  the 
referee. 

Mr.  England:  The  weight  of  authority  in 
the  United  States  leans  towards  making  abso- 
lute the  certain  and  simple  rule  that  the 
award  of  the  arbitrators,  when  made  in  good 
faith,  Is  final,  and  that  it  cannot  be  question- 
ed or  set  aside  tor  a  mistake,  either  of  law  or 
of  fact  Rev.  St  Del  a  126,  58  5,  6;  Klelne 
v.  Oatara,  2  Gall.  61,  Fed.  Cas.  No.  7,869; 
Burchell  v.  Marsh,  17  How.  334;  Stewart  v. 
Grler,  7  Houst.  378,  380,  381,  32  Atl.  328; 
Orumlish  v.  Railroad  Co.,  5  Del.  Ch.  270,  275- 
280;  Beeson's  Adm'r  v.  Elllotf  s  Ex'r,  1  DeL 
Ch.  368,  note  381-387;  Stfile  v.  Layton,  2  Har. 
(Del.)  149,  150;  Allen  v.  Smith's  Adm'r,  4 
Har.  (Del.)  234,  236;  Fooks  v.  Lawson,  1 
Hardesty,  116,  110, 120, 40  AtL  — . 

LORE,  O.  J.  Our  courts  have  drawn  the 
line  distinctly.  There  must  be  something  like 
a  willful  disregard  of  the  law  or  the  evidence, 
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or  both,  to  warrant  the  court  In  setting  aside 
an  award  of  referees.  This  la  the  correct  rule. 
So  defined,  yon  have  a  clean-cut  principle, 
easily  understood.  Any  other  role  would  tend 
to  prolong  litigation.  It  would  be  like  a  game 
of  battledore  and  shuttlecock,— referring  cases 
to  arbitrators,  and,  if  the  award  Is  unsatisfac- 
tory, ask  to  set  It  aside  and  try  the  case  over 
again.  The  award  of  referees  should  stand 
unless  It  is  so  willful  or  grossly  wrong  as  to 
shock  the  court,  or,  If  it  were  the  verdict  of 
any  Jury,  would  warrant  the  granting  of  a 
new  trial.  Let  the  award  be  approved  and 
confirmed. 

,  OKDBB,  J.  In  Allen's  Case,  4  Har.  (Del) 
234,  It  was  held  that  it  must  be  a  clear  mis- 
take, that  la  so  manifest  that  it  shocks  the 
common  sense  and  judgment  of  the  court  to 
such  an  extent  that  we  would  reasonably  have 
to  Infer  and  say  it  was  Impossible  for  an  intel- 
ligent referee  to  have  considered  the  material 
fact  in  question  before  he  rendered  that  par- 
ticular award.  We  cannot  go  into  that  kind 
of  a  question  when  one  Intelligent  referee, 
with  an  ordinarily  good  judgment,  could  ar- 
rive at  a  conclusion,  and  another  referee,  with 
a  similarly  good  judgment,  could  arrive  at  a 
different  one.  If  we  did,  we  might  with  equal 
reason  have  to  set  aside  any  verdict  rendered 
by  a  Jury.  This  Is  a  case  In  which  first 
thoughts  will  have  to  be  best  Referees'  sec- 
ond thoughts  after  rendering  their  award  wOl 
not  do. 

a  Pan.  IS) 

STATE  v.  OOSTEN. 
(Court  of  General  Sessions  of  Delaware.    New- 
castle.    Sept.  Term,  1897J 

CUBKYIXe  COKCBALBO  WSAPOHB. 

1.  One  who  is  found  to  have  a  deadly  weapon 
other  than  an  ordinary  pocketknife  concealed  on 
his  person  is  prima  facie  guilty  of  a  violation  of 
16  Laws  Del.  c.  548,  $  L  providing  "that  if  any 
person  shall  carry  concealed  a  deadly  weapon 
on  or  about  his  rerson,  other  than  an  ordinary 
pocketknife,"  he  shall,  upon  conviction,  be  pun- 
ished, etc 

2.  Where  one  is  shown  to  have  had  a  deadly 
weapon  concealed  upon  his  person,  the  presump- 
tion that  he  was  violating  16  Laws  Del.  c  548, 
I  1,  prohibiting  the  carrying  of  concealed  weap- 
ons, may  be  rebutted  by  proof  that  he  was  car- 
rying the  weapon  tor  a  lawful  purpose. 

Prosecution  by  the  state  against  Samuel 
Oosten  for  carrying  concealed  weapons. 

The  defendant  was  Indicted  at  this  term 
for  carrying  concealed  a  deadly  weapon.  At 
the  trial  the  state  proved  that  he  waa  found 
by  a  police  officer  with  a  deadly  weapon,  to 
wit,  a  revolver,  concealed  upon  his  person. 
The  defendant  testified  that  he  had  purchas- 
ed said  revolver,  and  was  carrying  the  same 
home  at  the  time  of  his  arrest  by  the  police 
officer. 

B.  C.  White,  Arty.  Gen,  for  the  State. 

GRCBB,  J.  (charging  jury).  The  prisoner, 
annuel  Coaten,  la  charged  in  this  Indictment 


with  the  offense  of  "carrying  concealed  a 
deadly  weapon  upon  or  about  his  person, 
other  than  an  ordinary  pocketknife"  Yon 
are  the  sole  judges  of  the  facts  In  this  case, 
for  under  the  present  constitution  the  court 
may  not  give  Its  opinion  to  you  with  respect 
to  any  fact  in  the  case,  or  to  what  weight 
or  effect  It  is  to  have  upon  you.  While  you 
are  the  judges  of  the  facts,  it  Is  our  duty, 
however,  to  state  to  you  the  law  applicable 
to  the  facts,  and  It  la  yours  to  find  your  ver- 
dict upon  the  facta  In  accordance  with  the 
law  as  we  state  it  to  you.  The  act  of  assem- 
bly (Act  1881,  p.  716)  under  which  this  In- 
dictment Is  found  reads  as  follows:  "That 
If  any  person  shall  carry  concealed  a  deadly 
weapon  upon  or  about  his  person  other  than 
an  ordinary  pocketknife,"  he  shall  then,  upon 
conviction,  receive  punishment  as  provided 
by  law.  This  court  has  held  that,  where  a 
Jury  Is  satisfied  beyond  a  reasonable  doubt, 
from  the  facts  before  them,  that  the  accused 
has  upon  or  about  his  person  a  deadly 
weapon  other  than  an  ordinary  pocketknife, 
put  there  by  him  out  of  view,  he  Is  prima 
fade  guilty,  under  the  law,  of  carrying  con- 
cealed a  deadly  weapon  upon  or  about  his 
person.  But  we  have  also  held,  and  In- 
structed juries,  that,  although  the  accused  Is 
to  be  presumed  guilty  from  the  mere  fact  of 
having  upon  his  person  a  deadly  weapon  out 
of  sight,  yet  that  he  may  nevertheless  show 
to  the  Jury  that  he  has  put  that  weapon 
there  and  carried  it  there  for  a  lawful  pur- 
pose. So  that,  although  you  may  find  that 
he  had  a  deadly  weapon  upon  his  person,  out 
of  sight,  you  should  not  find  him  guilty  if  you 
are  satisfied  that  he  had  It  there  for  a  lawful 
purpose.  If  you  are  satisfied,  however,  that 
he  had  It  there  out  of  sight  upon  his  person, 
and  not  for  a  lawful  purpose,  then  ft  would 
be  your  duty  to  find  him  guilty.  We  may  as 
well  explain  to  you  that  this  act  was  passed 
in  1881;  that  prior  to  and  up  to  that  time 
the  carrying  of  concealed  deadly  weapons  at 
gatherings  of  various  kinds,  and  upon  other 
occasions,  had  become  a  menace  to  the  pub- 
lic peace,  and  a  peril  to  the  public  safety. 
It  had  reached  such  a  state  as  to  call  for 
legislation  on  the  ground  of  public  policy 
and  for  public  protection.  Therefore  this 
law  was  passed,  to  prevent  this  habit,  which 
had  become  a  dangerous  one  to  the  public. 
The  law  provides  that  no  one  shall  carry  con- 
cealed about  his  person  a  deadly  weapon,  be- 
cause the  temptation  and  tendency  to  use  It 
under  excitement  upon  the  said  various  oc- 
casions were  so  great  that  such  temptation 
and  tendency  had  to  be  removed  aa  far  as 
possible.  We  have  attempted  to  carry  out 
this  law  in  the  spirit  in  which  it  was  enact- 
ed, and  for  the  wise  public  purpose  for  which 
It  was  designed.  Therefore  we  have  given 
the  construction  which  I  have  stated  to  yon. 
In  the  first  place,  you  must  be  satisfied 
that  the  prisoner  had  a  deadly  weapon,  oth- 
er than  an  ordinary  pocketknife,  upon  his 
person,  oat  of  view.    Ion  have  heard  th# 
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testimony,  it  Is  not  for  us  to  comment  up- 
on that  Did  he  have  upon  his  person  this 
pistol,  out  of  sight?  That  fact  Is  for  yon  to 
determine.  If  you  determine  that  he  had, 
then  you  must  find  him  guilty  of  carrying 
concealed  the  weapon,  within  the  legal  mean- 
ing of  "concealed,"  unless  he  proves,  or  It 
otherwise  appears  from  the  evidence,  that 
he  had  it  there  for  a  lawful  purpose.  Did 
he  so  have  it  for  a  lawful  purpose?  If.  he 
did,  then  he  is  not  guilty.  If  he  did  not  so 
have  it  for  a  lawful  purpose,  then  you 
should  find  him  guilty.  We  think  it  unneces- 
sary to  say  more  to  you  upon  this  subject, 
and  we  therefore  commit  the  case  to  the 
jury  for  their  verdict 

Verdict  "Not  guilty." 


a  Pen.  24) 

FAIT  &  SLAGLE  CO.  v.  TRUXTON  et  al. 

(Superior  Court  of  Delaware.    Sussex.    Oct  12, 

1807.) 

Disqualification  or  Juror— Fraudulent  Pur- 
chases—Rescission— Rights  of  Jodg- 

mbnt  Creditor.  * 

1.  The  nephew  of  one  of  the  counsel  engaged 
in  the  trial  of  tne  case  is  not  thereby  disquali- 
fied to  act  as  a  juror. 

2.  In  showing  fraud  of  the  vendees  in  obtaining 
a  purchase  of  goods,  proof  of  false  representa- 
tions made  to  a  third  party,  who  also  sold  them 
goods  about  the  same  time,  is  admissible. 

3.  The  act  of  suing  out  a  writ  of  replevin  by 
the  vendor  to  obtain  possession  of  goods  sold  un- 
der false  representations,  is  a  rescission  of  such 
sale. 

4.  A  sale  of  roods  procured  by  the  vendee 
through  false  representations  as  to  his  solvency 
passes  no  title  which  will  prevent  the  vendor, 
who  rescinds,  from  recovering  them  or  their  val- 
ue from  a  bona  fide  judgment  creditor  of  the  ven- 
dee, who  seizes  them  under  execution. 

Action  by  the  Fait  &  Slagle  Company 
against  Joseph  Truxton  and  others.  Judg- 
ment for  plaintiff. 

A.  F.  Polk  and  Lewis  C.  Vandegrift  for 
plaintiff.  C.  W.  Oullen,  C.  M.  Cullen,  and 
C.  F.  Richards,  for  defendants. 

Action  of  replevin,  to  recover  from  defend- 
ants $2,016.00,  being  the  alleged  value  of 
06,000  tin  cans,  with  interest  which  cans 
plaintiff,  claimed  were  its  property,  and 
which  were  unlawfully  seized,  and  sold  .by 
said  defendants,  as  the  property  of  Morrow 
&  Coulbourn,  a  canning  firm,  doing  business 
at  Seaford,  in  this  state. 

At  the  trial,  while  impaneling  the  jury,  a 
juror  called  to  the  box  proved  to  be  a  neph- 
ew of  one  of... the  counsel  for  .the  defendants. 
Mr.  Vandegrift  raised  the  point  that  the  fact 
of  relationship  to  one  of  the  counsel  In  the 
case  was  sufficient  ground  for  disqualifica- 
tion of  a  person  to  serve  as  a  juror,  and  that 
the  plaintiff  should  not  be  required  to  exer- 
cise a  challenge. 

LORE,  C.  J.  It  Is  not  a  sufficient  ground 
for  disqualification.  You  may  challenge 
him;  but  we  do  not  think  that  he  has  such 


an  interest  in  the  case  as  would  exclude  him 
from  serving  as  a  Juror. 

The  witness  Edgar  F.  Klrwan,  after  hav- 
ing testified  as  to  certain  admissions  made 
to  him  by  one  of  the  vendees  as  to  the 
fraudulent  nature  of  the  purchase  of  the 
goods  replevied  in  the  above  case,  was  ask- 
ed the  following  question  by  Mr.  Vande- 
grift: "Did  you  sell  goods  to  Messrs.  Mor- 
row &  Coulbourn  at  or  about  the  same  time 
that  Fait  &  Slagle  sold  to  them?"  After  an- 
swering the  above  question  in  the  affirma- 
tive, the  following  question  was  asked,  viz.: 
"With  respect  to.  the  sale  you  made  to 
them,  did  they  make  similar  representations 
to  you  as  to  their  solvency  that  they  had 
made  when  purchasing  the  goods  of  Fait  & 
Slagle?"  This  question  was  objected  to  by 
counsel  for  defendants  as  Irrelevant  Plain- 
tiff's counsel  contended  It  was  pertinent  to 
the  issue  in  a  case  where  fraud  is  alleged, 
and  cited  Carey  v.  Hotalling,  1  HU1,  811; 
also,  Rowley  v.  Blgelow,  12  Pick.  SOd. 

LORE,  0.  J.  We  think,  under  the  author- 
ity of  Carey  v.  Hotailing,  1  Hill,  811,  that 
this  question  is  admissible.  In  the  case  of 
Rowley  v.  Blgelow,  12  Pick.  807,  Chief  Jus- 
tice Shaw  lays  It  down  very  distinctly.  The 
syllabus  In  the  latter  case  is  as  follows: 
"In  trover  for  goods  sold  by  the  plaintiff  to 
a  vendee  under  whom  the  defendant  derived 
his  title,  it  was  held  that  the  testimony  of 
persons  who  had  sold  goods  to  the  same 
vendee  about  the  same  time,  showing  that 
he  was  then  insolvent  and  that  he  knew  it 
and  that  he  had  no  reasonable  expectation 
of  paying  for  the  goods  purchased  by  him, 
is  competent  evidence  to  prove  that  his  pur- 
chase from  the  plaintiff  was  fraudulent" 
The  chief  justice  elaborates  the  syllabus, 
and  gives  his  reasons.  It  was  held  that  the 
testimony  was  admissible. 

At  the  conclusion  of  plaintiff's  testimony, 
the  defendants  moved  for  a  nonsuit  upon 
two  grounds,  viz.:  "(1)  Because  the  evidence 
did  not  show  that  the  contract  between  the 
plaintiff  and  Morrow  &  Coulbourn  (the  .ven- 
dees) was  ever  rescinded;  (2)  because,  no 
proof  was  introduced  to  show  that  the  exe- 
cution creditors  of  Morrow  &  Coulbourn 
were  cognizant  of  the  fraud  practiced  by 
said  firm  upon  the  plaintiff,  and  consequent- 
ly said  execution  creditors  occupied  the  sanje 
position  as  purchasers  for  value  without  no- 
tice." 

LORE,  0.  J.  A  majority  of  the  court  think 
that  this  nonsuit  ought  not  to  be  granted. 
White  perhaps  we  are  not  able  now  to  clearly 
distinguish  between  the  case  at  bar  and  the 
case  of  England  v.  Forbes,  7  Houst.  806,  81 
Atl.  805,  we  should  like  to  say  that  the  case 
of  England  v.  Forbes  seems  to  stand  by  itself. 
Counsel  on  neither  side,  apparently,  have-  been 
able  to  produce  any  authority  for  that  deci- 
sion. The  doctrine  of  this  court  (which  seems 
to  be'  absolutely  m  line  with'  the  cases  herete- 
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fore  decided)  1b  so  clearly  and  tersely  laid 
down  by  Judge  Gilpin  In  the  case  of  Mears  v. 
Waples,  3  Houst  581,  designating,  as  It  were, 
the  class  of  people  who  may  be  termed  "Inno- 
cent parties,"  and  In  that  respect  having  a 
right  to  be  discriminated  either  for  or  against, 
according  to  their  position,  that  It  seems  to  us 
It  could  not  be  more  clearly  expressed.  In 
that  case  it  Is  confined  to  this  class  of  persons, 
viz.:  "A  purchaser  for  a  valuable  considera- 
tion, without  knowledge  or  notice  of  fraud, 
takes  a  valid  title  from  the  fraudulent  buyer, 
which  cannot  be  defeated  by  the  original  ven- 
dor. And  a  consignee  of  goods  who  In  good 
faith  makes  advances  Upon  them  stands  pre- 
cisely In  the  same  position  as  a  purchaser  for 
value";  that  is,  somebody  who  has  an  interest 
in  the  goods  for  which  he  has  parted  with 
value.  In  the  case  of  England  v.  Forbes,  be- 
fore referred  to,  this  announcement  is  made 
by  the  court:  "Where,  after  possession  has 
been  obtained  by  a  party  who  purchases  un- 
der a  fraudulent  representation  as  to  his  sol- 
vency, they  be  levied  upon  by  an  execution  is- 
sued at  the  suit  of  a  bona  fide  Judgment  cred- 
itor, having  no  notice  or  knowledge  of  any 
such  representation,  his  execution  lien  cannot 
be  disturbed  by,  but  will  hold  good  against,  tike 
defrauded  seller."  And  Immediately  after  that 
the  learned  Judge  In  that  case  distinctly  Indorses 
the  doctrine  previously  laid  down  in  Mears  v. 
Waples.  Now,  if  the  principle  laid  down  in 
the  latter  case  is  correct,  then  this  decision  in 
England  v.  Forbes  is  Incorrect,  and  we  are 
compelled  now  to  elect  between  two  decisions 
of  this  court  It  Is  not  simply  that  the  case 
of  England  v.  Forbes  goea  beyond  the  other, 
holding  that  a  Judgment  creditor  who  has 
made  a  levy  stands  In  the  same  position  as  a 
purchaser  for  value,  but  it  is  In  antagonism  to 
the  principle  laid  down  and  clearly  denned  in 
the  Mears  Case.  Immediately  following  what 
I  first  read,  the  learned  Judge  In  the  case  of 
England  v.  Forbes  says:  "It  is  the  law  of 
this  state,  as  decided  In  the  case  of  Mears  v. 
Waples,  that  mere  Insolvency  of  the  buyer, 
well  known  to  himself  and  concealed  from  the 
seller,  does  not  In  Itself  furnish  sufficient 
grounds  for  rescinding  a  contract  of  sale;  nor 
will  the  fraudulent  purchase  and  obtaining  df 
goods  with  an  Intention  of  never  paying  for 
them  of  itself  render  the  contract  absolutely 
void,  even  as  between  the  seller  and  buyer; 
yet  it  will  render  It  voidable  at  the  election  of 
the  seller,  but,  If  the  goods  are  sold  by  such 
fraudulent  buyer  to  an  Innocent  purchaser  for 
value,  the  latter  will  take  and  hold  them  under 
a  valid  title."  So  that  the  decision  in  the  case 
of  England'  v.  Forbes  not  only  goes  beyond  the 
decision  In  the  Mears  Case,  but  is  in  conflict 
with  the  principle  laid  down  In  the  latter  case. 
We  hold— and  we  think  it  the  Just  course- 
that,  whenever  the  court  finds  It  has  made  an 
error,  ib  Is  its  duty  to  correct  such  error.  It 
la  a  duty  it  owes  to  the  public.  It  Is  a  duty  it 
owes  to  the  litigants  themselves,  that  they  may 
not  be  driven  to  another  ;court  to  ascertain  .that 
which-  this  court  believes  to  be,  wrong.    Again, 


It  is  a  principle  that  (he  court  will  at  all  times 
recognize  that  wherever  the  right  Is  clear, 
that  that  right  shall  be  distinctly  announced, 
and,  If  it  has  made  an  error,  to  correct  it  In  a 
frank,  manly,  and  prompt  manner.  That  be- 
ing the  opinion  of  a  majority  of  this  court,  we 
do  not  think  a  nonsuit  ought  to  be  granted  in 
this  case. 

PENNEWILL,  J.  The  CHIEF  JUSTICE 
has  very  correctly  stated  the  position  of  a  ma- 
jority of  the  court,  and  I  do  not  propose  to  go 
over  that  at  all.  I  only  wish  to  say  that  if  I 
could  feel  satisfied  that  It  has  been  the  settled 
policy  and  practice  of  this  court  to  adhere  to 
its  former  decision  upon  the  same  subject,  even 
though  it  was  believed  that  such  decision  waa 
erroneous,  I  might  feel  constrained  to  be  gov- 
erned by  the  decision  In  England  v.  Forbes,  In 
regard  to  an  execution  creditor  having  the  same 
protection  as  an  innocent  purchaser  against  the 
claim  of  the  defrauded  vendor.  But  I  am  not 
satisfied  that  such  has  been  the  settled"  policy 
and  practice  of  this  court,  and  therefore  I  must 
view  this  as  a  matter  of  law,  and  not  as  a  ques- 
tion of  policy  and  practice.  That  being  the 
case,  I  cannot  Indorse  a  principle  which  my 
Judgment  does  not  approve,  at  least  until  it 
has  been  so  declared  by  the  court  of  last  resort, 
when  I  must  recognize  it  to  be  the  law  of  the 
state.  Not  approving  of  that  part  of  the  opin- 
ion of  Chief  Justice  Comegys  which  relates 
to  an  execution  creditor,  I  cannot  indorse  it; 
and,  not  being  satisfied  that  It  has  been  the 
policy  and  practice  of  the  court  to  adhere  to  its 
former  decision  under  such  circumstances,  I 
feel  constrained  to  take  the  position  against 
granting  the  motion  for  a  nonsuit  in  this  case. 

GRUBB,  J.  (dissenting).  As  I  dissent  from 
the  majority  of  my  brethren,  and  can  have  no- 
other  opportunity  to  express  the  grounds  of  my 
dissent,  and  especially  because  of  the  serious 
nature  of  the  consequences  that  may  follow 
which  require  my  dissent,  I  will  have  to  ex- 
press my  grounds  for  it  now,  because,,  if  it 
should  go  to  the  Jury,  I  eould  not  antagonize 
the  charge  of  the  majority  of  the  court,  and 
express  my  reasons  against  it.  Let  me  state 
this  case  as  it  stands  before  this  court  The 
plaintiffs,  Fait  &  Slagle  Company,  a  corpora- 
tion of  the  state  of  Maryland,  have  brought 
this  action  of  replevin  against  the  sheriff  of 
this  county  and  his  bailiff,  who  have  taken  the 
goods  in  question  under  an  execution  and  levy. 
The  plaintiffs  contend  and  have  sought  to  show 
to  this  jury  that  the  alleged  sale  of  the  plain- 
tiffs to  Morrow  &  Coulbourn  was  fraudulent, 
In  that  the  sale  and  delivery  to  Morrow  &  Coul- 
bourn were  procured  by  means  solely  and  whol- 
ly of  the  fraudulent  representation'  made  by 
Morrow  &  Coulbourn,  the  alleged  fraudulent 
vendees,  or  their  agent;  that,  the  alleged  sale 
and  delivery  having  been  tainted  with  fraud, 
the  title  never  vested  In  Morrow  &  Coulbourn', 
but  remained  in  the  plaintiffs,  Fait  &  Slagle 
Company;  that,  therefore,  they  had  the  right 
to  bring  this  action  of  replevin,  relying  upon 
,the  title  which  had  never  passed  from  them,. 
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and  to  obtain  the  value  of  these  goods  and 
damages  for  the  detention  from  the  time  of 
I  heir  taking  In  this  action,  because  the  goods 
(counter  bond  being  given)  were  never  return- 
ed to  the  plaintiffs'  possession. 

Now,  it  is  contended  by  the  defendants  in 
this  motion  for  a.  nonsuit  that  the  nonsuit 
should  be  granted  on  two  grounds,  or  on  one  at 
least  of  the  two:  First,  on  the  ground  that 
there  has  not  been  any  evidence  In  this  case  of 
a  fraudulent  sale  and  delivery  to  the  vendees 
which  would  warrant  the  submission  of  this 
case  to  the  Jury,  and  therefore  we  are  asked 
not  to  let  it  go  to  the  Jury  for  want  of  suf- 
ficient evidence  for  that  purpose.  Their  sec- 
ond ground  of  contention  in  favor  of  the  non- 
suit Is  that  even  if  the  court  should  be  satisfied 
that,  as  an  absolute  fact,  this  sale  and  delivery, 
as  between  the  Fait  A  Slagle  Company  and 
Morrow  &  Coulbourn,  were  fraudulent,  and 
that  no  title  passed  to  Morrow  de  Coulbourn, 
yet  a  bona  fide  execution  creditor,  having  made 
a  levy  upon  these  goods  without  knowledge  of 
such  fraudulent  sale  and  delivery,  would  be 
protected  against  the  claim  of  the  defrauded 
vendor  or  seller,  the  Fait  &  Slagle  Company 
ln-thls  Instance.  So  that,  laying  aside  the  first 
ground,  which  I  do  not  consider  it  necessary 
for  the  purposes  of  my  own  Judicial  action  to 
determine,  and  assuming,  for  the  sake  of  argu- 
ment (although  It  Is  denied  by  the  defendants), 
that  it  has  been  proved  that  It  was  a  fraudu- 
lent sale  and  delivery  as  between  Fait  &  Slagle 
Company  and  Morrow  Sc  Coulbourn,  still  If  the 
law  as  laid  down  lu  the  case  of  England  v. 
Forbes,  7  HousL  306,  31  Atl  896,  which  has 
been  cited,  and  in  which  Chief  Justice  Comegys 
appears  to  have  delivered  the  unanimous  opin- 
ion of  the  court,  be  so  laid  down  by  the  court, 
and  is  res  adjudicate,  and  not  mere  obiter  dic- 
tum, then,  under  that  law,  an  execution  cred- 
itor In  this  state  would  be  protected  against  the 
claim  of  the  defrauded  vendor  If  the  execution 
creditor  and  the  sheriff  representing  him  In  the 
execution  of  the  judgment  and  the  levy  had  no 
knowledge,  at  the  time  of  such  levy,  either  by 
direct  notice  or  otherwise,  that  it  was  a  fraudu- 
lent sale  and  delivery  to  the  alleged  fraudulent 
vendees,  or  to  the  actual  fraudulent  vendees, 
Morrow  &  Coulbourn  In  this  case.  By  refer- 
ence to  said  case. of  England  v.  Forbes,  in 
which  Chief  Justice  Comegys  rendered  the 
decision,  It  Is  shown  by  the  third  prayer  of 
the  plaintiff  therein  that  Judgment  and  exe- 
cution were  pending  at  the  very  time  of  the 
contract  of  sale.  So  there  Is  a  case  of  a  debt 
antecedent  to  the  alleged  fraudulent  sale, 
and  of  an  execution  pending  at  the  very  time 
of  the  fraudulent  sale;  for  it  says  Judgment 
and  execution  were  pending  at  the  very  time 
of  the  levy.  That  case  shows  that  It  was  not 
one  where  an  execution  creditor  had  given 
credit  after  the  alleged  fraudulent  sale,  but 
was  a  case  like  that  now  before  us,  of  a  debt 
contracted  and  of  a  credit  given  before  the 
time  of  the  alleged  fraudulent  tale. 

I,  In  common  with  my  brethren,  after  the 
very  thorough  presentation  of  the  authori- 


ties and  the  very  forcible,  argument  of  the 
learned  counsel  for  the  plaintiffs,  am  In- 
clined to  believe  at  present,  from  our  hur- 
ried and  rather  imperfect  investigation  of 
the  question,  that  Chief  Justice  Comegys  and 
the  court  in  that  case  were  probably  In  er- 
ror. Still,  aa  the  court  announced  It  as  the 
law,  whether  their  reasons  were  sound  or 
not  In  law,  and  whether  they  were  right  or 
wrong,  the  position  I  take  Is  that  as  that 
case  is  on  all  fours  with  the  case  at  bar,  In 
legal  contemplation,  as  we  all  agree,  and 
was  not  an  obiter  dictum  of  the  court,  but 
was  res  adjudlcata  by  the  whole  court,. sol- 
emnly made  In  a  deliberately  written  opin- 
ion, then  this  court  ought  not  to  overrule  the 
decision  of  the  superior  court  consisting  of 
all  the  Judges  In  that  case;  especially  when 
their  attention  was  brought  to  this  very 
question  now  before  us,  and  when  the  chief 
justice,  speaking  for  the  court,  in  language 
that'  is  explicit  and  unambiguous,  then  de- 
clared that  the  exception  which  was  made 
by  Lord  Ellenboro,  and  afterwards  followed 
by  Chief  Justice  Gilpin,  in  Meara  v.  Waples, 
and  which  protected  a  bona  fide  purchaser 
for  value  against  a  defrauded  seller,  was 
not  confined  to  such  purchaser,  but  extend- 
ed further,  and  was  also  applicable  to  a  bona 
fide  creditor,  whose  credit  was  given  upon 
the  indebtedness  contracted  before  the  sale, 
as  that  secured  by  these  Judgments  in  the 
case  before  us  appears  to  have  been.  There- 
fore in  that  case  there  was  an  extreme  ex- 
tension of  the  doctrine,  snd,  as  the  learned 
counsel  for  tbe  plaintiffs  has  truly,  probably, 
said,  such  an  extension  as  cannot  be  fouud 
to  have  been  made  by  any  court  in  the  Unit- 
ed States  or  in  England.  Yet  this  court  did 
that  in  a  case  just  like  this  at  bar,  where 
the  action  was  brought  by  the  defrauded 
vendor  against  the  sheriff,  representing  the 
execution  creditors,  and  the  execution  cred- 
itors were  not  named  with  the  sheriff  as  de- 
fendants. It  was  the  fraudulent  vendees  In 
the  case  who  were  mentioned  with  the  sher- 
iff, Forbes  &  Banks. 

Mr.  Vandegrlft:  And  also  the  judgment 
creditors. 

GRUBB,  J.  We  do  not  consider  that  that 
distinguishes  that  case  In  any  substantial 
way,  In  legal  contemplation,  from  r..is  case. 
So  that  you  have  in  this  case  here.  Just  as  in 
the  case  of  England  v.  Forbes,  under  Chief 
Justice  Comegys,  a  case  where  the  replevin 
is  brought  by  the  defrauded  seller  virtually 
against  bona  fide  creditors,  and  nothing  to 
the  contrary  appears  in  this  case.  This 
court,  through  Chief  Justice  Comegys,  in  the 
case  of  England  v.  Forbes,  have  said  that 
they  will  carry  tbe  said  doctrine  of  protec- 
tion beyond  what  the  court  decided  In  the 
Mears  Case.  The  court  in  the  latter  case 
could  not  have  decided  judicially  that  an  ex- 
ecution creditor  would  not  be  protected 
against  a  defrauded  seller,  because  that 
question  was  not  before  them.    It  was  not 
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raised  by  the  facts  or  by  the  contention  of 
counsel,  and  therefore,  If  so  declared  there- 
in, It  would  hare  been  obiter  dictum,  and  not 
binding  upon  us  as  res  adjudlcata.  So  that 
we  cannot  say  that  this  court  then  would 
have  decided  contrary  to  what  this  court  un- 
der Chief  Justice  Comegys  did.  That  would 
be  merely  a  supposition.  We  may  think 
that,  In  carrying  out  the  general  principle 
stated  In  Mears  v.  Waples  to  a  logical  con- 
clusion, Chief  Justice  Comegys  and  the  court 
should  not  have  decided  as  they  did.  But 
we  know  that  that  Is  what  they  did.  Bo 
that  the  fact  confronts  us— and  it  is  the  one 
I  stand  on— that;  it  having  been  decided  by 
the  superior  court  in  this  state  by  a  unani- 
mous court,  most  solemnly  and  deliberately, 
that  such  was  the  law,  it  can  matter  little 
to  this  court  whether  or  no'.  It  Is  supported 
by  reason  or  authority.  Stare  decisis  has 
been  the  doctrine  adhered  to  through  ages 
by  generations  of  judges  and  lawyers  in 
England  and  In  this  country.  It  has  been 
considered  a  wise  rule  and  doctrine  in  the 
long  run  in  human  experience,  and  this  court 
has  seldom,  if  ever,'  disregarded  it  I  have 
been  unable  to  find  any  deliberately  consid- 
ered instance  of  such  disregard  In  the  reports 
of  this  state.  I  have  known  myself,  and  all 
the  older  lawyers  will  remember,  that  at 
times  the  question  has  been  raised  and 
urged,  that  a  decision  previously  made  by 
this  court  was  wrong,  but  the  answer  has 
been  given:  "Gentlemen,  ita  lex  scrlpta  est, 
-'-so  the  law  has  been  written  and  announ- 
ced by  this  court  In  this  state,  and  yon  must 
go  to  a  higher  court  for  your  redress.  Ton 
are  not  remediless,  because -you  have  a  tri- 
bunal beyond,  which  is  final  in  tills  state." 
It  has  often  been  said,  "Ten  will  have  to  go 
to  the  legislature,  If  you  don't  go  to  the  su- 
preme court;"  and  that  has  been  done  when 
It  was  thought  that  a  decision  was  wrong  or 
would  be  detrimental  or  Injurious  as  a  mat- 
ter of  policy. 

Now,  I  am  brought  face  to  face  with  the 
time-honored  doctrine  of  the  law.  We  have 
had  a  decision  here,  not  by  a  divided  court, 
not  where  there  Is  any  doubt  about  the  ques- 
tion having  been  clearly  raised  and  present- 
e'd  or  unequivocally  adjudicated.  I  will  read 
what  Chief  Justice  Comegys  says  on  this 
question  In  that  case  of  England  v.  Forbes. 
"But  If,  In  the  case  of  such  vitiated  con- 
tract of  sale,  the  goods  sold  have  been  deliv- 
ered to  the  buyer,  who  sells  them  to  anoth- 
er, who  buys  them  bona  fide,  without  any 
notice  or  knowledge  on  his  part  of  the  fraud- 
ulent feature  of  the  sale,  such  innocent  pur- 
chaser acquires  a  valid  title  to  them,  which 
cannot  be  defeated  by  the  original  seller. 
Likewise,  where,  after  possession  has  been- 
obtained  by  a  party  who  purchases  under  a 
fraudulent  representation  as  to  his  solvency, 
they  may  be  levied  upon  by  an  execution  Is- 
sued at  the  suit  of  a  bona  fide  judgment  cred- 
itor, having  no  notice  or  knowledge  of  any 
such  representation,  his  execution  lien  can- 


not be  disturbed  by,  but  wfll  hold  good 
against,  the  defrauded  seller."  We  all  agree 
on  this  matter,  that  this  court  has  so  decid- 
ed, and  there  it  is.  Relying  upon  that  deci 
sion  of  this  court,  the  defendants,  In  their 
second  ground,  have  based  their  motion  for 
a  nonsuit  on  the  ground  that  there  is  no  evi- 
dence whatever  that  these  execution  cred- 
itors were  not  bona  fide  judgment  creditors, 
nor  a  scintilla  of  proof  that  they  had  any 
notice  or  knowledge  whatever  of  the  alleged 
fraudulent  sale  and  delivery.  That  is  true, 
for  there  is  no  evidence  before  this  jury  to 
prove  that  essential  point  In  behalf  of  the 
plaintiffs  to  enable  them  to  recover.  That  be- 
ing so,  if  such  is,  the  law  of  this  'state,— and  It 
was  declared  so  to  be  by  Chief  Justice 
Comegys  and  the  court,— this  court  would 
have  to  charge  the  present  jury  that  they 
could  not  find  a  verdict  for  the  plaintiffs.  If 
they  did,  we  would  have  to  set  it  aside  on  a 
motion  for  a  new  trial 

So  It  comes  down  to  this:  There  being  no 
evidence,  within  the  requirement  of  Chief  Jus- 
tice Comegys'  decision  above  referred  to,  enti- 
tling the  plaintiff  to  recover,  we  can  only  re- 
fuse the  nonsuit,  and  let  this  go  to  the  Jury, 
and  give  the  plaintiff  an  opportunity  -  to  re- 
cover before  them,  by  saying  that  we  will  de- 
clare that  what  this  same  court  adjudicated 
In  Newcastle  county  a  few  years  ago  is  not 
law.  But,  when  we  do  this,  we  plainly  vio- 
late, disregard,  and  override  the  doctrine  of 
stare  decisis.  The  considerations  which  in- 
duce courts  to  refrain  from  this  are  the  mis- 
chievous consequences  which  may  ensue.  Un- 
til the  decisions  of  this  court  have  been  over- 
ruled In  the  court1  above,  we  have  always  ad- 
hered to  them.  ThlB  is  the  unwritten  law 
here,  and  counsel  advise  their  clients  on  the 
faith  of  It-  There  may  have  been  some  1H- 
consldered  exception  to  this  where  the  court 
have  done  otherwise,  but  I  have  always  con- 
sidered that  such  a  departure  would  prove  un- 
wise In  both  policy  and  practice.  But  there 
is  anotMer  thing,— and  that  Is  why  I  speak  so 
earnestly  to-day.  If  we  let  It  go  forth  that 
counsel  may  dispute  any  former  adjudication 
of  this  court,  solemnly  and  deliberately  made 
by  a  unanimous  court,  and  strive  to  find 
whether  we  will  think  as  they  did  or  not,  or 
recognize  the  force  of  the  reasoning  of  the 
Judges  who  have  preceded  us,  R  furnishes  an 
Inducement  for  every  \»unsel  to  attempt  It 
In  my  Judgment  In  these  days  when  there  Is 
less  and  less  respect  shown  for  authority,  and 
a  manifest '  desire  for  Bhort  cuts  to  get  on  In 
any  way,  It  would  prove  a  temptation  for  ev- 
ery able  counsel  and  every  strong  reasoner 
to  dispute  any  decision  which  has  been  made 
by  this  court,  which  would  be  a  great  wrong 
to  lawyers  and  others  who  have  advised  cli- 
ents under  the  same;  and  It  would  lead  to 
great  Inconvenience,  and  great  waste  of  the 
public  time  of  the  court,  and  unnecessary  ex- 
pense, and  rearguing,  reconsidering,  and  re- 
deciding  previous  adjudications,  'and  we  would 
never  know  what  the  mind  of  the  court  la  to 
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be,  and  there  would  be  no  certainty,  and  no 
end  of  such  mischievous  litigation.  I  can' re- 
alize that  there  are  some  cases  in  which  a 
court  might  have  to  overrule  Itself,  where  it 
was  clearly  wrong  before,  and  where  a  de- 
parture from  the  doctrine  of  stare  decisis  might 
possibly  be  necessary  and  Justifiable.  That 
might  be  In  a  court  of  final  resort  It  has 
happened  In  the  supreme  court  of  the  United 
States,  and  it  has  happened  In  other  courts  of 
highest  resort,  because  otherwise  there  would 
be  no  opportunity  to  right  the  Wrong.  But 
even  those  courts  have  been  very  reluctant  to 
do  It,  where  legislation  could  avert  the  effect 
of  the  Injurious  decision.  They  have  wisely 
refrained  from  such  departures  except  when 
unavoidably  necessary.  Where  constitutional 
questions  were  Involved,  and  legislation  could 
not  remedy  It,  In  some  cases  they  have  re- 
versed themselves.  But  here  the  decision 
against  these  plaintiffs  would  not  be  remedi- 
less on  this  point  of  law  through  adhering  to 
the  former  decision  of  this  court,  even  if  it 
was  wrong.  They  can  have  their  writ  of  er- 
ror, and  take  It  to  the  supreme  court,  where 
It  has  never  been  taken,  and  there,  In  the  prop- 
er tribunal,  have  it  decided  finally,  and  to  be 
binding  not  only  In  this  county,  but  in  all  the 
counties  of  this  state. 

There  are  many  considerations  which  have 
presented  themselves  to  my  mind  since  yester- 
day. I  feel  so  seriously  not  only  the  impro- 
priety, but  the  absolute  absence,  of  any  neces- 
sity of  disregarding  this  decision  of  the  supe- 
rior court,  and  overriding  it,  in  addition  to 
the  serious  consequences  that  may  ensue  In 
this  state  from  it,  that  I  here  express  my  dis- 
sent as  earnestly  and  solemnly  as  I  can  against 
this  ruling  refusing  the  nonsuit,  which  does  ab- 
solutely and  unjustifiably  override  a  decision 
of  this  court  heretofore  deliberately  made  by 
a  unanimous  court  Therefore  I  have  not  only 
dissented,  but  expressed  my  dissent  I  regret 
that  it  has  taken  so  long,  but  I  have  done  it 
offhand,  and  not  in  writing,  and  therefore  have 
consumed  more  time  than  I  intended  or-  de- 
sired to  da 

Plaintiff's  Prayers. 

The  plaintiff  prayed,  in  substance,  as  follows: 
That  a  concealment  on  the  part  of  the  pur- 
chasers of  their  state  of  solvency,  known  to 
themselves  at  tne  time,  accompanied  by  a  pre- 
conceived design  not  to  pay  for  the  goods  pur- 
chased, is  such  a  fraud  as  would  avoid  the 
contract  of  sale.  That  the  question  as  to  the 
Insolvency  of  the  purchasers  was  for  the  Jury, 
as  was  also  the  question  of  fraud- arising  out 
of  the  transaction,  so  far  as  the  same  was 
based  upon  their  representations  prior  to  the 
purchase,  and  their  intention  to  pay  or  not  to 
pay  for  the  goods  purchased.  That  a  sale  ef- 
fected by  fraud  works  no  change  of  property. 
That  if  the  plaintiff  was  Induced  to  part  with 
Its  goods  by  representations  of  Morrow  &  Coul- 
bourii,  or  either  of  them,  or  their  agent  that 
they  were  solvent,  and  would  pay  for  the  same, 
when,  as  a  matter  of  fact  said  Morrow  & 


Coulbourn,  or  either  of  them,  then  knew  said 
representations  were  false,  and  their  Inten- 
tions, or  the  Intentions  of  either  of  them,  then 
was  to  obtain  said  goods  and  not  pay  for'  the 
same,  then  if  the  plaintiff  seasonably  dis- 
avowed the  sale,  and  endeavored  to  reclaim 
the  goods,  there  was  no  sale,  and  the  title  to 
said  goods  never  passed  from  said  plaintiff, 
and  the  defendant,  as  sheriff,  had  no  right  to 
hold  the  same  under  the  execution  in  his 
hands,  but  should  have  delivered  the  same  to 
the  plaintiff  as  the  property  of  it  the  said 
plaintiff,  not  liable  to  be  levied  upon  under 
executions  Issued  against  the  said  Morrow  & 
Coulbourn. 

Defendants'  Prayers. 

The  defendants  prayed  as  follows:  (1)  That 
where,  after  possession  of  goods  has  been  ob- 
tained by  a  party  who  purchases  under  a 
fraudulent  representation  as  to  his  solvency, 
they  may  be  levied  upon  by  an  execution  is- 
sued at  the  suit  of  a  bona  fide  Judgment  cred- 
itor, having  no  notice  or  knowledge  of  any 
such  representation,  his  execution  cannot  be 
disturbed  by,  but  will  hold  good  against  the 
defrauded  seller.  (2)  That  the  plaintiffs  in 
this  action  were  bound  to  have  rescinded  the 
contract  of  sale  before  their  right  accrued  to 
bring  replevin  against  the  vendee  and  recover 
the  property  so  sold.  (3)  That  the  property  came 
Into  the  hands  of  the  sheriff,  the  defendant  In 
this  suit  lawfully,  and  not  tortlously.  (4) 
That  after  delivery  of  the  goods  in  pursuance 
of  a  sale,  the  seller  cannot  rescind  the  con- 
tract or  reclaim  the  goods  on  the  ground  of 
fraud  without  proving  deceptive  assertions  or 
false  representations,  in  some  .form  or  other, 
fraudulently  made  to  Induce  him  to  part  with 
his  property.  Mere  Insolvency  of  the  buyer, 
though  well  known  to  himself,  and  concealed 
from  the  seller,  does  not  In  itself  furnish  suffi- 
cient ground  for  rescinding  a  contract  of  sale. 
(5)  That  an  Intention  to  deceive,  and  a  false 
statement,  even  on  a  material  point  will  not 
overthrow  the  bargain,  unless  the  statement 
was  the  means  which  produced  the  bargain; 
and  the  onus  is  on  the  plaintiffs  to  prove  that 
the  plaintiffs  acted  on  the  faith  of  the  false 
representations.  (6)  If  the  plaintiffs  chose  to 
act  on  their  own  judgment  with  full  knowl- 
edge or  means  of  knowledge  of  the  facts,  they 
cannot  be  heard  to  say  they  were  deceived  by 
the  vendees'  representations  with  respect  to  the 
sale.  (7)  That,  in  the  absence  of  any  stipula- 
tion to  the  contrary,  the  fair  presumption  is 
that  the  vendor,  by  delivering  the  goods  before 
the  condition  is  performed,  waives  the  condi- 
tion, and  trusts  to  the  responsibility  of  his  ven- 
dee. (8)  Where  goods  purchased  under  fraud- 
ulent representations  as  to  solvency  of  the  pur- 
chasers are  levied  upon  by  execution  of  a  bona 
-fide  Judgment  creditor,  having  no  notice  or 
knowledge  of  any  such  representation,  the  -exe- 
cution lien  cannot  be  disturbed,  but  will  hold 
good  against  the  defrauded  seller. 

LORE,  C.  3.  (charging  jury).  This  Is  an  ac- 
tion of  replevin  brought  by  the  plaintiffs,  Fait 
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&  Slagle  Company,  to  recover  from  Joseph  D. 
Truxton,  late  sheriff  of  this  county,  the  defend- 
ant, the  value  of  96,000  tin  cans,  estimated  at 
$1,777,  without  Interest  (or,  calculating  inter- 
est, the  claim  amounts  to-day  to  $2,016),  which 
cans  the  plaintiffs  claim  were  their  property, 
and  were  unlawfully  seized  and  sold  by  the 
said  defendant  The  plaintiffs  contend  that  in 
January,  1895,  Morrow  &  Coulbourn,  a  firm 
doing  business  at  Seaford,  In  this  state,  bought 
of  the  plaintiffs,  then  engaged  tn  business  In 
the  city  of  Baltimore,  Md.,  the  cans  In  dis- 
pute; that  the  cans  were  delivered  at  Sea- 
ford,  In  three  lots,  on  the  25th,  27th,  and  29th 
days  of  June,  1895;  that  plaintiffs  were  in- 
duced to  make  the  sale  and  delivery  of  the 
cans  to  Morrow  &  Coulbourn  by  reason  of  false 
and  fraudulent  representations  of  the  said  Mor- 
row &  Coulbourn,  or  their  accredited  agent,  that 
they  were  solvent;  that,  within  a  few  days 
after  the  delivery  of  the  cans  at  Seaford,  they 
were  levied  upon  by  the  defendant  Truxton,  as 
sheriff,  under  sundry  executions  issued  upon 
Judgments  in  favor  of  other  creditors  of  said 
Morrow  &  Coulbourn,  which  other  debts  were 
contracted  prior  to  the  sale  and  delivery  of  the 
cans;  that  Sheriff  Truxton  held  the  said  cans 
under  these  executions,  and  did  not  give  them 
up  to  the  plaintiff  when  demand  was  made  up- 
on him  under  authority  of  the  writ  of  replevin 
in  this  case;  instead  of  giving  them  up,  he 
gave  what  Is  called  a  "property  bond,"  retain- 
ed the  goods,  sold  them,  and  applied  the  pro- 
ceeds of  sale  to  other  creditors.  The  plaintiffs 
therefore  claim  that  Inasmuch  as  the  cans 
were  procured  from  them  by  fraud,  by  reason 
of  the  false  and  fraudulent  representations  of 
Morrow  &  Coulbourn  as  to  their  solvency,  they 
were  entitled  to  have  the  cans  delivered  to 
them  by  the  sheriff,  on  demand,  under  this 
writ  of  replevin;  that  his  refusal  to  make  such 
delivery  was  unlawful,  and  entitles  them  to 
recover.  On  the  other  hand,  the  defendants 
contend  that  no  such  false  and  fraudulent  rep- 
resentations of  solvency  were  made  by  them, 
or  by  any  accredited  agent;  that,  even  If  such 
representations  were  made,  the  plaintiffs  did 
not  make  sale  relying  solely  thereon,  but  sought 
other  sources  of  Information,  and  relied  upon 
their  own  Judgment;  that,  even  If  Morrow  & 
Coulbourn  procured  the  goods  by  fraudulent 
representations,  the  levies  thereon  under  execu- 
tion of  bona  fide  Judgment  creditors,  without 
knowledge  or  notice  of  such  fraud,  hold  good 
against  the  defrauded  seller.  Defendants  fur- 
ther contend  that  no  recovery  can  be  had  be- 
cause the  plaintiffs  did  not  rescind  the  con- 
tract of  sale  before  they  brought  this  action  of 
replevin. 

To  avoid  a  sale  of  personal  property  on  the 
ground  of  false  representations,  they  must  have 
been  made  with  the  fraudulent  intent  to  Induce 
the  seller  to  part  with  his  property,  and  must 
have  been  the  means  of  producing  the  sale  on 
the  part  of  the  seller.  Mere  Insolvency  of  the 
buyer,  though  well  known  to  himself,  and  con- 
cealed from  the  seller,  Is  not  in  Itself  sufficient 
But  if  the  purchaser  made  false  representations 


knpwingly,  with  the  Intent  to  deceive,  and  the 
seller  was  thereby  deceived,  and,  relying  there- 
on, parted  with  his  goods,  it  would  be  sufficient 
to  avoid  the  sale.  Again,  the  plaintiffs  may 
not  avoid  the  sale  if  they  saw  fit  to  make  in- 
quiries and  rely  upon  information  obtained 
from  other  sources,  or  acted  upon  their  own 
Judgment,  with  a  knowledge  of  the  circumstan- 
ces. If  Morrow  &  Coulbourn  induced  Fait  & 
Slagle  to  sell  and  deliver  the  cans  by  reason 
of  false  and  fraudulent  representations  of  their 
solvency,  the  contract  was  incepted  in  fraud, 
and  was  so  vitiated  by  such  fraud  that  it  might 
be  rescinded  and  avoided,  or  not,  at  the  option 
of  Fait  &  Slagle.  Mears  v.  Waples,  3  Houst. 
620.  The  right  of  Fait  &  Slagle  to  rescind  and 
avoid  existed  so  long  as  the  cans  remained  in 
the  hands  of  the  fraudulent  purchaser,  at  some 
one  who  had  taken  them  with  a  knowledge  of 
the  fraud  by  which  they  were  originally  obtain- 
ed. Until  the  contract  was  rescinded  or  avoid- 
ed, the  title  or  property  In  the  goods  was  In  the 
buyer,  and  he  might  sell  or  dispose  of  them  to 
bona  fide  purchasers  for  value,  and  thus  vest 
in  them  good,  Indefeasible,  and  irrevocable  title 
to  the  property.  This  Is  the  ruling  in  Mears  v. 
Waples,  3  Houst.  620,  and  4  Houst  78,  and 
England  v.  Forbes,  7  Houst.  305,  31  Atl.  895, 
and  has  been  uniformly  followed  in  this  state. 
The  contract  therefore  waB  not  void,  but  void- 
able at  the  option  of  the  vendor.  BenJ.  Sales, 
S  433,  uses  this  language:  "It  follows,  there- 
fore, that  the  vendor  may  affirm  or  enforce  it 
or  may- rescind  it  He  may  sue  In  assumpsit 
for  the  price,  and  this  affirms  the  contract;  or 
he  may  sue  in  trover  for  the  goods  or  their 
value,  and  this  disaffirms  it"  This  is  the  au- 
thority cited  by  the  defendants  to  sustain  their 
prayer  that  the  plaintiffs  were  bound  to  have 
rescinded  the  contract  before  they  could  bring 
their  action  of  replevin.  It  does  not  sustain 
that  contention.  On  the  contrary,  It  clearly  in- 
dicates that  the  suing  out  of  the  writ  of  re- 
plevin was  In  itself  a  rescission  of  the  contract. 
If  this  were  the  only  contention,  the  plaintiff 
would  be  entitled  to  a  verdict  But  we  are  ask- 
ed by  the  defendants  to  charge  you  that  "where 
goods  are  purchased  under  fraudulent  repre- 
sentations as  to  the  solvency  of  the  purchasers, 
and  levied  upon  by  execution  of  a  bona  fide 
Judgment  creditor  having  no  notice  or  knowl- 
edge of  any  such  representation,  the  execution 
lien  cannot  be  disturbed  by,  but  will  hold  good 
against,  the  defrauded  seller."  We  cannot  so 
charge.  We  do  not  think  this  proposition  is 
sound  in  principle,  or  supported  by  well  con- 
sidered authority,  in  a  case  like  the  present, 
where  the  debt  due  the  execution  creditor,  who 
has  levied  upon  the  replevied  goods,  was  con- 
tracted prior  to  the  alleged  fraudulent  sale. 

It  is  true  that  in  England  v.  Forbes,  7  Houst. 
306,  31  Atl.  895,  It  was  so  decided.  It  Is  there, 
however,  coupled  with  and  placed  on  the  same 
ground  as  that  of  the  bona  fide  purchaser  for 
value.  Neither  the  reason  nor  the  authority  for 
such  ruling  is  given.  The  case  seems  to  stand 
alone,  and  Is  in  conflict  with  an  unbroken  line 
of  authorities  from  the  leading  case  of  Lick- 
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borrow  t.  Mason,  1  Smith,  Lead.  Cas.  (7th  Ed.) 
1152,  down  to  the  present  time.  The  case 
la  not  yery  clearly  reported,  as  to  the  facta 
and  questions  Involved;  but,  if  It  Is  cor 
rectly  reported,  we  think  that  the  ruling  there- 
in is  very  questionable,  and  the  majority  of 
the  court  hold  that  it  should  be  disregarded. 
An  examination  of  the  Reports  of  this  state 
will  show  that  this  court,  In  a  number  of  In- 
stances, has  reversed  Its  former  ruling,  when 
satisfied  that  such  ruling  was  wrong.  It  has 
recognized  that  it  was  its  highest  duty  to  an- 
nounce the  law  correctly  at  the  first  opportuni- 
ty, and  has  not  been  deterred  from  so  doing 
by  any  adherence  to  the  doctrine  of  stare  de- 
cisis, or  by  any  apprehension  that  a  correct 
statement  of  the  law  would  create  confusion, 
or  lead  to  supposed  trouble  or  uncertainty.  It 
has  wisely  determined  that  litigants  should 
not  be  placed  under  the  penalty  of  protracted 
litigation  by  reason  of  the  errors  of  the  court. 
In  the  leading  case  of  LIckborrow  v.  Mason, 
above  referred  to,  the  rule  governing  this  case 
was  promulgated  In  this  language:  "When- 
ever one  of  two  Innocent  persons  must  suffer 
by  the  acts  of  a  third,  he  who  has  enabled  such 
third  person  to  ocoaslon  the'  loss  must  sustain 
It"  Mears  v.  Waples,  4  Houst.  79.  This  rule 
Is  followed,  and  the  class  of  persons  covered 
by  It  Is  defined,  by  the  late  Chief  Justice  Oil- 
pin,  in  the  well-considered  case  of  Mears  v. 
Waples:  "A  purchaser  for  a  valuable  consid- 
eration, without  knowledge  or  notice  of  fraud, 
takes  a  valid  title  from  the  fraudulent  buyer, 
which  cannot  be  defeated  by  the  original  ven- 
dor. And  a  consignee  of  goods,  who  in  good 
faith  makes  advances  upon  them,  stands  pre- 
cisely In  the  same  position  as  ft  purchaser  for 
value,  and  the  same  principles  of  law  in  this 
regard  apply  to  his  case.  And  permit  me  to 
say  that  this  doctrine  of 'the  law  is  most  reason- 
-  able  and  Just,  because,  the  owner  "having  volun- 
tarily parted  with  his  goods,  and  clothed  the 
buyer  with  a  title  which  Is  good  until  the  sell- 
er avoids  it,  which  he  may  do,  or  not,  as  he 
pleases,  It  Is  through  his  own  act  that  the  buyer 
from  him  Is  enabled  to  sell  the  goods;  and 
therefore  a  bona  fide  purchaser  of  them,  with- 
out knowledge  of  the  circumstances,  ought  not 
to  be  made  to  suffer."  BenJ.  Sales,  cited  by  the 
defendants  (section  433),  states  the  rule  to  be 
that  if,  before  the  seller  elects  to  avoid  the 
sale,  "his  vendee  transfers  the  goods,  In  whole 
or  In  part,  whether  the  transfer  be  of  the  gen- 
eral or  of  a  special  property  in  them,  to  an  in- 
nocent third  person,  for  a  valuable  considera- 
tion, the  rights  of  the  original  vendor  will  be 
subordinate  to  those  of  such  Innocent  third  per- 
son." Under  this  rule,  supported  by  an  un- 
broken current  of  authorities,  courts  of  law 
have  brought  within  its  terms  and  protected 
only  those  persons  who  were  innocent  holders 
of  a  general  or  special  property  In  the  goods, 
for  which  they  have  given  a  valuable  considera- 
tion,-the  loss  of  which  they  must  suffer  if  the 
property  Is  taken  away  from  them,— such,  for  ■ 
instance,  as  the  Innocent  purchaser  for  value, . 
end  the  consignee  who  in  good  faith  makes  ad- 


vances upon  the  goods,  relying  on  the  posses- 
sion permitted  by  the  defrauded  seller,  who 
have  parted  with  a  valuable  consideration,  and, 
If  the  goods  are  taken  from  them,  most 
suffer  loss.  They  are  clearly  within  the  rule. 
An  execution  creditor,  however,  whose  debt 
was  contracted  prior  to  the  alleged  sale,  as 
heretofore  stated,  has  parted  with  nothing;  has 
paid  no  valuable  consideration.  In  no  sense 
can  he  be  said  to  be  an  Innocent  sufferer,  with 
respect  to  the  defrauded  seller.  He  has  paid 
nothing  for,  nor  has  he  acquired  any  title  in 
or  to,  the  goods.  On  the  contrary,  under  cover 
of  law  he  Is  taking  the  goods  of  the  defrauded 
seller  to  pay  the  debts  due  to  him  from  the 
fraudulent  purchaser.  In  other  words,  he  Is 
taking  one  man's  property,  without  considera- 
tion, to  pay  another  man's  debts.  It  must  be 
manifest  that  such  person  does  not  come  within 
the  rule  of  Innocent  holders  for  value  without 
notice. 

We  therefore  Instruct  you  that,  If'  you  be- 
lieve these  cans  were  procured  by  Morrow  ft 
Coulbourn  from  Fait  ft  Slagle  by  fraudulent 
representations,  and,  while  In  the  hands  of  Mor- 
row ft  Coulbourn,  -were  levied  upon  under  exe- 
cutions issued  on  the  judgments  of  other  cred- 
itors, whose  debts  were  antecedently  contract- 
ed as  aforesaid,  such  levies  will  not  hold  good 
against  the  defrauded  seller,  who  has  elected 
to  avoid  the  sale,  or  prevent  him  from  recover- 
ing these  goods,  or  the  value  thereof,  In  this  ac- 
tion. It  Is  for  you  to  apply  the  law  as  stated 
by  the  conrt  to  the  facts  In  this  case.  Of  those 
facts  you  are  the  sole  judges,  and  you  are  to 
determine  them,  not  from  any  statements  in 
this  charge,  but  from  what  you  heard  from  the 
witnesses  who  testified  in  the  case.  To  entitle 
them  to  recover,  the  plaintiffs  must  show  to 
your  satisfaction,  by  a  preponderance  of  the 
evidence,  that  Morrow  ft  Coulbourn  were  In- 
solvent at  the  time  of  the  sale,  and  that  false 
and  fraudulent  representations  of  their  solven- 
cy were  made  by  Morrow  ft  Coulbourn,  or 
their  accredited  agent,  to  Fait  ft  Slagle,  and 
that  Fait  ft  Slagle  were  induced  to  sell  and  de- 
liver the  goods  by  reason  of  such  false  repre- 
sentations, and  not  by  reason  of  any  informa- 
tion from  other  sources  or  reliance  upon  their 
own  judgment  If  your  verdict  should  be  for 
the  plaintiffs  It  should  be  for  the  value  of  the 
goods  of  which  they  have  been  deprived,  as 
such  value  has  been  proved  In  this  case.  If 
your  verdict  should  be  for  the  defendant.  It 
will  simply  be  for  the  defendant 

Verdict  for  plaintiffs  for  $2,010, 


O  Pen.  1Q 

RIDINGS  v.  MeMENAMIN. 

(Superior  Court  of  Delaware.     Newcastle. 

Oct  2,  1897.) 

Pucadino—  AwiDAvrr  or  Damns— Am&LABU 

Ordcb. 
,  1.  An  affidavit  of  defense  ia  assumpsit,  which 
simply  alleges  that  the  defense  la  payment, ,  J» 
sufficient 
2.  An  order  overruling  a  motion  for  judgment 
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regardless  of  an  affidavit  of  defense  Is  not  a  final 
lodgment,  from  which  a  writ  of  error  can  be 
taken. 

Assumpsit  on  account  by  William  Ridings 
against  Andrew  F.  McMenamln.  Motion  for 
Judgment  notwithstanding  the  affidavit  of  de- 
fense.   Denied. 

Action  of  assumpsit  on  a  book  account;  the 
Claim  being  for  several  months'  board.  An  af- 
fidavit of  defense  was  filed,  setting  forth  the 
following:  "The  defendant  verily  believes  that 
he  has  a  defense  to  the  whole  of  the  cause  of 
action,  the  nature  and  character  of  which  de- 
fense la  payment" 

Mr.  Ward  moved  for  judgment  notwithstand- 
ing the  affidavit  of  defense,  contending:  That 
the  statute  requiring  the  setting  out  of  the 
nature  and  character  of  the  defense  means  the 
setting  forth  of  certain  facta.  That  payment 
was  a  conclusion  of  law,  and  not  an  aver- 
ment of  fact  While  payment  was  a  good 
defense,  it  must  be  set  out.  There  was  no 
averment  of  payment  to  anybody,  or  of  any- 
thing. The  afildavit  did  not  show  to  whom 
payment  was  made,  nor  how,  when,  or  by 
whom  It  was  made. 

Herbert  H.  Ward,  for  plaintiff.  Henry  O. 
Oonrad  and  Medford  H.  Gaboon,  for  defendant 

LORE,  0.3.  It  to  settled  In  this  court  that 
an  affidavit  of  defense,  alleging  payment  sim- 
ply, Is  sufficient  The  rule  Is  that  snap  Judg- 
ments are  never  granted  if  there  la  a  doubt 
The  court  has  recognized  the  word  "payment" 
as  being  sufficient  in  affidavits  of  defense.  It 
baa  a  specific  and  clear  meaning,  which  to  that 
the  claim  has  been  paid. 

Mr.  Ward  asked  leave  to  note  an  exception 
to  the  above  ruling.  The  court  held  that  no  ex- 
ception would  lie,  as  it  was  not  a  final  Judg- 
ment, and  no  writ  of  error  could  be  taken. 


(l  Pen.  14) 

DOE  et  aL  v.  ROB  et  al. 

(Superior  Court  of  Delaware.     Newcastle. 

Oct  2,  1897.) 

Bjbotmint— Pbaotiob. 

Where  counsel  for  defendant  in  ejectment 
has-  entered  his  name  on  the  appearance  docket 
as  attorney,  but  Has  not  entered  into  the  .con- 
sent rule,  nor  laid  any  pretensions  according  to 
the  rules  of  court,  judgment  for  plaintiff  will  not 
be  rendered  for  such  failure,  bat  defendant  must 
enter  Into  the  consent  rule  at  once,  and  lay  his 
pretensions  by  the  first  rule  day  In  vacation. 

Philip  Q.  Churchman,  for  plaintiffs.  J.  Frank 
Biggs,  for  defendants. 

LORE,  G.  3.  In  this  case  Mr.  Biggs,  attor- 
ney for  defendants,  has  entered  his  name  on 
the  appearance  docket  as  attorney,  opposite 
the  names  of  def  sndants,  bat  has  not  entered 
into  the  consent  rule,  nor  laid  any  pretensions, 
or  taken  any  defense  as  to  any  particular  prop- 
erty. 

Mr.  Churchman,  attorney  for  plaintiffs,  moves 
tor  Judgment  because  of  such  failure  on  the 


part  of  defendant  to  enter  Into  the  consent 
rule  and  lay  pretensions. 

We  do  not  think  Judgment  should  be  rendered, 
but  order  the  defendant  to  enter  into  the  consent 
rule  at  once,  and  to  lay  his  pretensions  by  the 
first  rule  day  in  vacation.  Thecorrectprocedure 
is  for  the  attorney  for  the  defendant  to  appear, 
upon  filing  with  the  prothonotary  a  written 
paper  entering  into  the  consent  rule,  specifying 
therein,  by  general  description,  for  what  prem- 
ises he  Intends  to  defend;  and  shall  consent  In 
such  rule  to  confess  upon  the  trial,  as  well  as 
lease,  entry,  and  ouster,  that  the  defendant  (If 
he  defends  as  tenant  or,  In  case  he  defends 
as  landlord,  then  his  teniht)  was  at  the  time 
of  the  service  of  the  declaration  1n  possession 
of  such  premises  in  pursuance  of  paragraph  2, 
rule  9,  rules  of  court 


O  Pen.  K> 


STEWART  v.  STATE. 


(Superior  Court  of  Delaware.    Newcastle, 
Oct  2,  1897.) 

JUSTICES  OF  TBI  PSAOS— JUBISDIOTXOK. 

The  record  of  a  justice  of  the  peace  of  a 
conviction  for  disorderly  conduct  must  show  that 
defendant  submitted  in  writing  to  his  decision, 
in  order  to  confer  jurisdiction  on  the  justice. 

John  Stewart  was  convicted  of  disorderly 
conduct  and  he  brings  a  writ  of  certiorari  to 
John  A  Kelley,  a  Justice  of  the  peace  In  and 
for  Newcastle  county.  The  justice  sent  up 
the  following  record:  "Personally  appeared 
before  me,  one  of  the  justices  of  the  peace  In 
and  for  Newcastle  county,  September  1,  A.  D. 
1897,  Marshal  G.  Pierce,  of  Christiana  hun- 
dred, who  made  oath  in  due  form  of  law  that 
a  certain  John  Stewart  of  and  at  same  hun- 
dred on  the  1st  day  of  September,  A  D.  1897, 
was  guilty  of  disorderly  conduct  and  mak- 
ing threats  against  the  said  complainant,  while 
discharging  his  duty  as  a  tax  collector  of 
school  district  No.  24,  Christiana  hundred,  and 
calling  him  a  son  of  a  bitch.  Warrant  Issued 
to  Charles  Green,  constable,.  September  1,  A. 
D.  J897.  Constable  returns  *Cepi  corpus,'  Sep- 
tember 15,  A.  D.  1897.  After  hearing  the 
proofs  and  allegations,  I  adjudge  the  defend- 
ant guilty,  and  impose  a  fine  of  five  dollars  and 
costs,  and  In  default  of  payment  of  the  same 
I  commit  him  to  prison.  John  A.  Kelly,  J.  P." 
On  September  21, 1897,  Mr.  Hayes  filed  the  fol- 
lowing cause  of  diminution  of  the  record  sent 
up  by  the  Justice,  to  wit:  "That  the  Justice 
of  the  peace  by  and  before  whom  the  above- 
stated  cause  was  tried  below  has  not  sent  up 
as  part  of  the  record  in  this  cause  said  John 
Stewart's  submission  In  writing  to  the  decision 
made  by  said  justice  of .  the  peace  in  this 
cause  below,  nor  a  copy  of  such  written  sub- 
mission," and  prayed  the  court  that  the  jus- 
tice be  required  by  the  court  to  certify  to  the 
superior  court  under  his  hand  and  seal  a  copy 
of  said  John  Stewart's  submission,  in  writing 
to  the  decision  of  the  said  Justice.  The  an- 
swer of  the  justice  (September ,25,  1897)  al- 
leged, among  other  things,  the  following:   "CD 
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The  transcript  and  papers  heretofore  filed  by 
him,  the  said  John  A.  Kelley,  in  the  above- 
stated  case,  are  true,  complete,  and  correct 
copies  of  the  entire  docket  entries  In  the  said 
case  of  the  state  of  Delaware  against  John 
Stewart  remaining  of  file  In  this  office,  with- 
out diminution  or  curtailment  thereof  in  any 
manner  whatsoever.  (2)  The  said  John  A. 
Kelley  did  not  receive  and  did  not  make  a 
docket  entry  of  any  submission  In  writing  to 
his  decision  by  the  said  John  Stewart  in  the 
case  aforesaid."  Whereupon  Mr.  Hayes  asked 
that  judgment  below  be  reversed  upon  the  fol- 
lowing exceptions  filed:  "(1)  That  It  does  not 
appear  In,  by,  and  from  said  record  that  the 
said  John  Stewart  did,  In  writing,  submit  to 
the  decision  of  the  said  John  A.  Kelley,  jus- 
tice as  aforesaid,  made  in  this  cause  below." 
(A  second  exception,  alleging  the  same  facts  in 
the  affirmative,  was  also  filed.) 

Walter  H.  Hayes,  for  defendant  William 
Michael  Byrne,  for  the  State, 

LORE,  C.  J.  Let  the  judgment  below  be  re- 
versed. The  record  does  not  show  that  the 
defendant  submitted  In  writing,  which  was 
necessary  to  confer  Jurisdiction  on  the  Justice. 


(1  Pen.  «) 

In  re  SPIEGELHALTER'S  WILL. 

(Superior  Court  of  Delaware.     Newcastle. 

Sept  28, 1887.) 

Witxbssm—  CoMFsnsoT— Bxsoutohs. 

L  Under  Rev.  Code,  p.  788,  c.  687,  1 1,  allow- 
ing parties  in  interest  in  civil  proceedings  to  tes- 
tify, an  executor  is  a  competent  witness  for  the 
purpose  of  probating  the  will. 

2.  The  probate  of  a  will  is  not  an  action  by  or 
against  the  executor,  within  Rev.  Code,  p.  788, 
c.  537,  {  1,  forbidding  a  party  to  testify,  in  an  ac- 
tion by  or  against  an  executor,  as  to  transactions 
with  or  statements  by  testator. 

The  following  petition  and  Issue  were  sent 
to  the  superior  court  by  the  register  of  wills 
for  Newcastle  county:  "That  on  the  6th  day 
of  July,  A.  D.  1887,  the  Instrument  in  writing 
hereto  attached,  purporting  to  be  the  last  will 
and  testament  of  Matthew  Spiegelhalter,  de- 
ceased, having  been  presented  to  me,  aa  regis- 
ter as  aforesaid,  by  Thomas  A.  Brown,  the 
executor  named  therein,  for  probate,  the  said 
Thomas  A.  Brown  being  one  of  the  two  wit- 
nesses only  to  said  paper  writing,  the  said  reg- 
ister did  not  know  whether  he  should  receive 
the  said  Thomas  A.  Brown  as  a  witness  In  pro- 
bating said  paper  writing  purporting  to  be  a 
will;  he,  the  said  Thomas  A.  Brown,  being  the 
person  named  therein  as  executor.  It  was 
therefore  ordered  by  the  register  that  an  Issue 
of  fact  touching  the  said  Instrument  in  writ- 
ing, purporting  to  be  a  will  as  aforesaid,  be 
sent  to  the  superior  court,  there  to  be  tried  by 
a  jury;  the  said  issue  of  fact  being.  Is  the  paper 
writing  hereto  attached  the  last  will  and  testa- 
ment of  Matthew  .Spiegelhalter,  deceased?* " 

Mr.  -Cooper,  at  the  trial  of  the  above  issue, 
offered  Dr.  Thomas  A.  Brown,  the  executor 

89  A.— 80 


named  In  the  will,  as  a  witness  to  the  execu- 
tion of  the  same,  and  argued  that  he  was  a 
competent  witness  for  the  purpose  of  probating 
the  will  as  follows:  The  statute  allowing  par- 
ties in  Interest  In  civil  actions  to  testify,  passed 
In  1881  (Rev.  Code,  p.  788),  is  as  follows:  "No 
person  shall  be  Incompetent  to  testify  in  any 
civil  action  or  proceeding  whether  at  law  or  In 
equity,  because  he  is  a  party  to  the  record  or 
interested  In  the  event  of  the  suit  or  matter 
to  be  determined:  provided,  that  in  actions  or 
proceedings  by  or  against,  executors,  adminis- 
trators, or  guardians  in  which  judgment  or  de- 
cree may  be  rendered  for  or  against  them,  nei- 
ther party  shall  be  allowed  to  testify  against 
the  other  as  to  any  transaction  with  or  state- 
ment by  the  testator,  intestate  or.  ward  unless 
called  to  testify  thereto  by  the  opposite  party." 
Before  the  passage  of  the  above-quoted  stat- 
ute, it  may  be  questioned  whether  an  ex- 
ecutor under  the  will  was  a  competent  testa- 
mentary witness,  yet  it  has  never  been  directly 
decided  to  the  contrary.  Davis  v.  Rogers,  1 
Houst  58-65;  Sutton  v.  Sutton,  5  Har.  (Del.) 
458.  It  will  thus  be  seen  that  If  the  executor 
was  Incompetent  at  all,  as  a  testamentary  wit- 
ness, prior  to  the  passage  of  the  foregoing  stat- 
ute, It  was  on  the  sole  ground  that  he  was  a 
party  In  interest  which  objection  the  above- 
quoted  statute  expressly  removes,  unless  he 
comes  within  one  of  the  exceptions  to  the  stat- 
ute. What  are  those  exceptions?  In  none  of 
the  states,  except  Alabama  and  Delaware,  was 
an  executor  ever  incompetent  1  Will.  En's. 
403,  note;  Cornstock  v.  Hodlyme,  8  Conn.  254. 
202;  Peralto  v.  Costro,  6  Colo.  354;  Snyder  v. 
Bull,  17  Pa.  St.  54;  Stewart  v.  Harrlman,  50 
N.  H.  25.  The  statute  permitting  parties  In 
interest  to  testify  removes  the  disqualification 
of  executors  In  probating  wills.  Martin  v. 
McAdams  (Tex.  Sup.)  27  S.  W.  255;  In  re 
Folfs  Will.  71  Hun,  492.  24  N.  Y.  Supp.  1062; 
In  re  Wilson's  Will,  103  N.  T.  874,  8  N.  E 
731;  Manley's  Ex'r  v.  Staples,  65  Vt.  370,  28 
Aa  630;  Hays  v.  Ernst  (Fla.)  18  South.  451; 
Denning  v.  Butcher  (Iowa)  58  N.  W.  68;  In  re 
Glookner*s  Will  (Surr.)  2  N.  Y.  Supp.  87;  Fos- 
ter's Bx'rs  v.  Dickinson,  64  Vt  233,  24  Atl. 
253;  In  re  Buckman's  W1U,  64  Vt  313,  24 
Ad.  252;  Richardson  v.  Richardson,  35  Vt 
238;  Snyder  v.  Burks  (Ala.)  4  South.  225; 
Stewart  v.  Harrlman.  56  N.  H.  25;  Society  v. 
Loverldge,  70  N.  Y.  387;  Rugg  v.  Rugg,  83 
N.  Y.  592;  Loder  v.  Whelpley,  111  N.  Y.  238, 
18  N.  E.  874;  Sawyer  v.  Bennett,  8  Mloh. 
411;  Reeve  v.  Crosby,  3  Redf.  Sur.  74;  Mc- 
Donough  v.  Laughlln,  20  Barb.  238.  To  ex- 
clude a  witness  under  any  of  the  enabling 
statutes.  It  should  be  made  to  appear  that 
there  Is  a  direct  immediate  conflict  between 
•Ms  rights  and  those  of  the  estate  of  the  de- 
ceased person  with  whom  It  Is  proposed  to 
prove  a  transaction.  Insurance  Co.  v.  Sledge. 
62  Ala.  566;  Hill  v.  Helton,  80  Ala.  532,  1 
South.  840;  Snell  v.  Fewell,  64  Miss.  655,  1 
South.  808. 

P.  L.  Cooper,  Jr.,  for  the  wilt 
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LORE,  0.  J.  The  probate  of  a  will  Is  a 
civil  proceeding,  as  contradistinguished  from 
criminal  proceedings.  The  executor,  therefore, 
would  be  a  competent  attesting  witness,  under 
the  express  terms  of  the  statute  (section  1,  c. 
537,  Rev.  Code,  p.  798),  unless  shut  out  by  the 
proviso.  Can  it  be  said,  In  any  proper  sense, 
that  the  probate  of  a  will  is  an  action  or  pro- 
ceeding by  or  against  an  executor,  and  In 
which  Judgment  or  decree  may  be  rendered  for 
or  against  him  as  such  executor?  There  are  no 
parties  to  the  action.  In  contemplation  of  law, 
It  is  solely  an  Inquiry  as  to  the  validity  of  a 
certain  paper  writing,— whether  It  is  or  is  not 
the  last  will  and  testament  of  the  decedent; 
and  the  judgment  or  decree  In  such  case  Is 
either  that  it  is  or  is  not  such  will.  The 
costs  are  uniformly  taxed  upon  the  estate  in- 
quired about,  and  an  executor  Is  in  no  wise 
liable  to  have  Judgment  or  decree  rendered  for 
or  against  him,  as  such,  for  costs,  charges,  or 
otherwise.  We  think,  therefore,  the  statute 
makes  an  executor  a  competent  attesting  wit- 
ness to  a  will. 


(87  N.  H.  679) 

EMERSON  v.  TOWN  OP  LEBANON. 

(Supreme  Court  of  New  Hampshire.     Grafton. 

March  16, 1894.) 

Dspbctivb  Bridges— Evidbnos. 

In  an  action  for  personal  injuries  resulting 
from  the  breaking  of  a  highway  bridge  railing, 
evidence  that  the  highway  surveyor  had  said, 
when  the  railing  was  put  in,  four  years  before 
the  accident,  that  it  was  temporary,  was  proper- 
ly excluded,  as  being  too  remote. 

Exceptions  from  Grafton  county. 

Action  by  Frank  V.  Emerson,  administrator 
of  the  estate  of  Mary  L.  Emerson,  deceased, 
against  the  town  of  Lebanon.  Judgment  was 
rendered  for  defendant  Plaintiff  excepted  to 
certain  rulings  at  the  trial.  Exceptions  over- 
ruled. 

Case  for  the  loss  of  the  life  of  the  plaintiff's 
wife,  occasioned  by  a  defective  highway.  Tri- 
al by  Jury.  Verdict  for  the  defendant  While 
the  plaintiff  and-  his  wife  were  riding  with  a 
horse  and  carriage  upon  a  highway  in  Leb- 
anon, on  April  21,  1891,  the  horse  suddenly 
turned  to  one  side,  and  went  against  a  railing 
separating  the  highway  from  Mascoma  river, 
broke  It,  and,  with  the  carriage  and  its  occu- 
pants, went  Into  the  river,  where  Mrs.  Emerson 
was  drowned.  The  plaintiff  claimed  that  the 
highway  was  narrow;  that  there  were  logs 
and  a  pile  of  wood  on  the  side  furthest  from 
the  river,  which  was  liable  to  frighten  horses; 
that  the  railing  was  rotten  and  insufficient; 
and  that  the  accident  was  due  to  one  or  more 
of  these  defects.  The  plaintiff  excepted  to 
rulings  at  the  trial  as  shown  In  the  opinion. 

G.  W.  Murray  and  Bingham,  Mitchell  & 
Batchellor,  for  plaintiff.  J.  L.  Spring,  W.  H. 
Cotton,  and  Bingham  &  Bingham,  for  defend- 
ant 


WALLACE,  3.  One  of  the  questions  was 
whether  the  highway,  at  the  time  and  place 
of  the  accident,  was  suitable  for  the  travel 
thereon;  and  one  of  the  alleged  grounds  of 
defect  was  an  insufficient  railing.  The  plain- 
tiff offered  to  show  that  the  highway  survey- 
or stated,  when  the  railing  was  put  in,  about 
four  years  before  the  accident  that  it  was 
temporary,  and  this  was  excluded.  It  is  urged 
that  this  statement  of  the  highway  surveyor 
ought  to  have  been  received,  because  it  Is  a 
part  of  the  res  gestae.  Many  collateral  cir- 
cumstances and  declarations  which  surround 
the  principal  fact  or  act  under  investigation 
may  be  shown  as  part  of  the  res  gestoe  when 
they  Illustrate  or  explain  the  principal  fact  or 
act  But  how  far  justice  requires  a  tribunal 
to  go  in  a  particular  case  In  the  trial  or  exam- 
ination of  these  collateral  questions,  how  much 
time  should  be  spent  In  their  consideration, 
what  evidence  may  be  excluded  for  its  re- 
moteness of  time  or  place,  and  what  evidence 
Is  otherwise  too  trivial  to  justify  a  prolonga- 
tion of  the  trial,  are  questions  of  fact  to  be  de- 
termined by  the  court  at  the  trial.  There  Is, 
in  many  cases,  a  vast  amount  of  evidence  of 
collateral  matters,  relevant  m  a  certain  legal 
sense,  but  so  unimportant,  when  compared 
with  an  abundance  of  better  evidence  easily 
available,  as  to  be  properly  excluded.  The 
parties  being  allowed,  upon  collateral  ques- 
tions, a  latitude  amply  sufficient  for  the  pur- 
poses of  justice,  under  the  circumstances  of 
the  particular  case,  they  are  not  necessarily 
entitled,  as  a  matter  of  law,  to  go  further  In 
that  direction.  Gutterson  v.  Morse,  58  N.  H. 
166;  Free  v.  Buckingham,  59  N.  H.  219,  226; 
Amoskeag  Co.  v.  Head,  Id.  332,  337,  338;  Per- 
kins v.  Towle,  59  N.  H.  583;  Tllton  v.  Society, 
60  N.  H  377,  884;  Watson  v.  Twombly,  Id. 
491;  Cook  v.  New  Durham,  64  N.  H.  419,  5 
Atl.  832.  The  condition  of  the  railing  at  the 
time  of  the  accident  was  a  fact,  capable  of 
clear  and  absolute  proof  by  the  exhibition  of 
the  railing  Itself,  and  other  competent  evi- 
dence available  at  the  trial.  No  declarations 
of  the  highway  surveyor,  made  years  before, 
concerning  It,  could  prove  this  fact  more  fully 
or  satisfactorily,  or  furnish  any  additional  aid 
to  the  jury  in  correctly  determining  the  ques- 
tion of  the  condition  of  the  railing  at  the  time 
of  the  accident  The  declaration  of  the  high- 
way surveyor,  if ,  as  a  matter  of  law,  It  was 
not  Incompetent,  was  properly  excluded,  for 
the  reason  that  It  had  so  slight  or  remote  a 
bearing  on  the  main  Issue  that  its  admission 
would  only  tend  to  prolong  and  complicate  the 
trial. 

Other  exceptions  taken  by  the  plaintiff  at  the 
trial  have  not  been  urged  or  alluded  to  In  ar- 
gument, and  for  the  reason,  doubtless,  that 
no  consideration  is  required  to  show  that  none 
of  them  can  be  sustained.  Exceptions  over- 
ruled. 

CHASE,  X,  did  not  sit*  The  others  con- 
curred. 
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(91  Me.  141) 

BOWDEN  T.  DUGAN. 

(Supreme'  Judicial  Court  of  Maine.    Jan.  1, 
1898.) 

Agister's  Line— Priority— Cbattrl  Mortgaob 
— Tbndbk— Trover. 

1.  A  mortgagee  of  animals  may  subject  tbem 
to  a  lien  for  feeding  or  sheltering  them  under 
Rev.  St  c  91,  |  41,  by  his  consent. 

2.  The  defendant,  a  livery  stable  keeper,  claim- 
ed to  hold  a  horse  against  the  plaintiff,  who 
had  a  chattel  mortgage  thereon,  by  virtue  of  the 
statute  Rev.  St  c.  ttl,  i  41,  for  its  keeping,  etc. 
The  plaintiff  denied  that  the  defendant  had  such 
a  lien,  because  the  feeding  and  sheltering  were 
not  furnished  "by  virtue  of  a  contract  with,  or 
by  consent  of,  the  owner."  '  It  appeared  that  the 
horse  had  been  left  with  the  defendant  by  the 
mortgagor  on  January  18,  1896,  and  that  sub- 
sequently the  defendant  notified  the  plaintiff  of 
his  claim.  On  March  9th  the  plaintiff  replied: 
"The  horse  la  holden  for  hia  feed.  You  can  pro- 
ceed legally  to  get  your  pay  from  the  horse." 
Held,  that  the  horse  was  thereafter  held  by  the 
defendant  by  virtue  of  the  plaintiff's  consent, 
and  that  the  defendant  had  a  valid  lien  for  all 
food  and  shelter  after  March  9th,  but  that  the 
defendant  acquired  no  lien,  as  against  the  plain- 
tiff, before  that  day. 

StThe  defendant  refused  to  surrender  the 
horse  to  the  plaintiff  until  the  whole  bill  for  its 
keeping  was  paid,  including  the  time  for  which 
he  had  no  lien  as  well  as  that  for  which  he  had 
a  lien.  Ileld,  that  the  plaintiff  was  thereby  ex- 
cused from  making  a  tender  of  the  amount  se- 
cured by  the  valid  lien,  and  could  maintain  an 
action  of  trover  without  proof  of  such  tender. 

(Official.) 

Report  from  supreme  Judicial  court,  Somer- 
set county. 

Action  by  Benjamin  D.  Bowden  against 
Michael  Dugan.  Judgment  for  plaintiff  on 
report 

J.  W.  Manson  and  G.  H.  Morse,  for  plain- 
tiff.   S.  3.  A  L.  L.  Walton,  for  defendant. 

SAVAGE,  J.  Trover  by  plaintiff,  a  mort- 
gagee, against  defendant,  a  livery  stable  keep- 
er, for  the  conversion  of  a  horse.  One  Red- 
man, the  mortgagor,  left  the  horse  in  question 
with  the  defendant,  January  18,  1896.  Subse- 
quently the  defendant  learned  that  the  plaintiff 
was  owner  or  mortgagee  of  the  horse,  and 
wrote  to  him  (date  not  certain)  as  follows: 

"Mr.  Bowden.  We  have  your  horse  here, 
with  about  $20.00  board  due.  Call  for  horse 
any  time.  Pay  what  due.  Mr.  Redman  left 
him  here." 

The  defendant  claims  also  .to  have  written 
plaintiff  at  another  time,  and  to  have  tele- 
phoned to  him.  About  March  9,  1896,  the 
plaintiff  replied  as  follows: 

"Mr.  Dugan— Dear  Sir:  The  horse  left  with 
you  as  you  say  I  presume  I  hold  a  bill  of  sale 
on  to  secure  the  payment  of  a  note  yet  due,  so 
I  cannot  legally  take  him;  but,  as  the  horse  is 
holden  for  his  feed,  yon  can  proceed  legally  to 
get  your  pay  from  the  horse." 

Subsequently,  In  March  or  April,  and  again 
in  July,  prior  to  the  purchase  of  tire  writ,  the 
plaintiff  made  demands  on  the  defendant  for 
the  horse,  and  the  defendant  refused  to  deliver 
him  to  the  plaintiff.    Thereupon  this  action 


was  brought,  and  we  are  urged  to  hold  that 
such  refusal  to  deliver  was  a  conversion. 

The  defendant  claimed  to  hold  the  horse 
against  the  plaintiff  by  virtue  of  a  lien.  He 
bases  his  claim  upon  Rev.  St  c.  91,  8  41: 
"Whoever  pastures,  feeds  or  shelters  animals 
by  virtue  of  a  contract  with  or  by  consent  of 
the  owner,  has  a  lien  thereon  for  the  amount 
due  for  such  pasturing,  feeding  or  sheltering," 
eta  The  plaintiff  denies  that  the  defendant 
had  a  lien,  and  says  that  the  defendant's  claim 
for  feeding  and  sheltering  the  horse  did  not 
arise  "by  virtue  of  a  contract  with  or  by  con- 
sent of  the  owner,"— in  this  case  the  plaintiff 
himself.  We  think  otherwise.  We  think,  after 
the  plaintiff  wrote  to  the  defendant,  March  9th, 
"The  horse  is  holden  for  his  feed;  you  can 
proceed  legally  to  get  your  pay  from  the 
horse,"— that  the  horse  was  held  by  the  defend- 
ant by  virtue  of  the  "consent"  of  the  plaintiff 
mortgagee,  qua  owner;  and  that  the  defendant 
had  a  valid  lien  for  all  food  and  shelter  fur- 
nished after  March  9th.  We  are  also  "of  the 
opinion  that  the  defendant  acquired  no  Hen, 
as  against  the  plaintiff,  for  food  and  shelter 
furnished  before  that  day. 

At  this  point  the  plaintiff  claims  that  the  de- 
fendant waived  or  lost  hjs  Hen  for  keeping  and 
sheltering  the  hone  after  March  9th  by  refus- 
ing to  surrender  him,  on  demand,  without  the 
payment  also  of  the  sum  due  for  keeping  and 
sheltering  before  March  9th.  On  the  other 
hand,  the  defendant  claims  that  this  action  is 
not  maintainable  without  proof  of  a  tender  of 
what  was  reasonably  due  for  the  keeping  and 
sheltering  for  which  he  had  a  valid  lien.  And 
this  Is  the  Issue. 

What  are  the  facta?  It  la  not  claimed  that 
any  tender  was  made.  One  witness  for  the 
plaintiff  testified  that  in  the  month  of  March, 
or  the  first  of  April,  1896,  he  went  to  see  the 
defendant  in  the  Interest  of  the  plaintiff;  that 
he  told  defendant  he  had  come  to  get  the 
horse;  that  defendant  said  he  would  give  up 
the  horse  if  witness  would  pay  what  was  due, 
"some  forty-odd  dollars";  that  "he  should  not 
give  the  horse  up  to  any  one  till  the  bill  was 
paid."  The  amount  of  the  "bill"  makes  it 
clear  that  it  covered  the  entire  time  from  Jan- 
uary 18th.  Another  witness  testified  that  de- 
fendant said,  on  the  same  occasion,  "he  should 
bang  on  to  the  horse  until  he  got  the  amount 
due";  "he  would  not  give  it  up  to  any  one  un- 
less this  amount  was  paid."  The  defendant 
says  that  he  told  plaintiff's  agent  that  he 
"would  keep  the  horse  till  somebody  paid  his 
board."  We  are  satisfied  from  the  evidence 
that  defendant's  "bill"  was  for  the  whole  tune, 
both  before  and  after  March  9th;  that  he  in- 
sisted on  the  payment  of  that  for  which  he  had 
no  lien  as  well  as  that  for  which  he  had  a  Hen, 
and  that  he  refused  to  surrender  the  horse  un- 
til the  whole  bill  was  paid. 

It  Is  the  opinion  of  the  court  that  by  this  re- 
fusal the  plaintiff  was  excused  from  making 
tender  of  the  amount  secured  by  the  valid  Hen, 
and  can  maintain  this  action  without  proof  of 
such  tender.    The  law,  in  a  case  Uke  this,  re- 
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quires  no  useless  ceremonies.  The  plaintiff 
was  not  compelled  to  tender  what  the  defend- 
ant said  he  would  not  receive.  Mattocks  v. 
young,  66  Me.  459;  Brown  v.  Lawton,  87  Me. 
83,  32  AU.  733.  The  defendant  "made  no  dis- 
tinction between  what  occurred  before  and 
what  occurred  after  the  notice  to  the  plaintiff,- 
but  demanded  the  whole  In  one  sum,  and  as 
one  debt"  Hamilton  v.  McLaughlin,  146 
Mass.  20,  12  N.  E  424 

The  language  of  some  of  the  cases  seems  to 
indicate  that,  It  a  person  who  has  a  lien  upon 
property  sets  up  a  claim  to  It,  distinct  from- 
and  Independent  of  his  lien,  he  will  be  deemed 
to  have  waived  his  lien.  Munson  v.  Porter, 
63  Iowa,  453, 19  N.  W.  290;  Jones  ▼.  Tarleton, 
fi  Mees.  &  W.  675;  Kerford  v.  Mondel,  5  HurL 
&  N.  931.  But  a  rule  which  Is  sufficient  for 
the  proper  disposition  of  this  case,  and  which 
Is  satisfactory  to  us,  Is  that  "the  demand  for 
the  whole  as  one  debt,  and  the  refusal  to  de- 
liver the  property  unless  the  whole  was  paid, 
was  a  refusal  to  deliver  the  property  upon  the 
payment  of  the  amount  which  had  accrued 
after  the  notice,  and  to  accept  a  tender  of  that, 
and  rendered  a  tender  of  It  unnecessary." 
Hamilton  v.  McLaughlin,  supra,  and  cases 
cited.  The  last  case  cited  Is,  In  all  essential 
particulars,  precisely  like  the  case  at  bar. 

The  defense  fails.  What  were  the  damages? 
The  testimony  respecting  the  value  of  the 
horse  was  somewhat  conflicting.  Upon  the 
whole,  we  think  the  entry  should  be; 

Judgment  for  plaintiff  for  $40. 


91  Me.  KB) 

SHAW  et  al.  v.  COMMISSIONERS  OF  PIS- 
CATAQUIS COUNTY. 

(Supreme  Judicial  Court  of  Maine.    Dec.  27, 
1897.) 

Hiokwats— Location— Appbau— Oomumi.   - 

Upon  an  appeal  from  the  decision  of  county 
commissioners  in  locating  a  highway,  the  appel- 
late court  may  appoint  a  member  of  the  com- 
mittee in  the  place  of  a  member  thereof  who 
dies  or  declines  to  act,  If  seasonably  done. 

(Official.) 

Exceptions  from  supreme  Judicial  court, 
Piscataquis  county. 

Milton  O.  Shaw  and  others  appeal  from  the 
decision  of  the  county  commissioners  of  Pisca- 
taquis county  locating  a  highway.  Motion  to 
dismiss  appeal,  and  exceptions  taken.  Excep- 
tions overruled. 

H.  Hudson  and  A.  M.  Robinson,  for  appel- 
lant*.   W.  B.  Parsons,  for  appellees. 

HASKELL,  J.  Motion  to  dismiss  an  appeal 
from  the  decision  of  county  commissioners 
on  petition  to  locate  a  highway  In  an  unin- 
corporated township,  because  the  committee 
was  appointed  too  late. 


The  appeal  was  seasonably  entered  at  the 
February  term,  1896,  when  a  committee  was 
appointed.  One  of  the  committee  died  the 
following  vacation,  and  another'  was  ap- 
pointed in  his  place  at  the  next  term.  Dur- 
ing the  ensuing  vacation,  that  appointee  de- 
clined the  appointment,  and  another  was  ap- 
pointed In  his  place  at  the  next  term,  Febru- 
ary term,  1897,  when  a  motion  to  dismiss 
was  filed  and  overruled  and  exceptions  tak- 
en. A  warrant  to  the  new  committee  was 
issued  during  the  following  vacation,  and 
this  case  was  entered  in  the  law  court  upon 
the  exceptions  in  the  following  July,  before 
the  committee  could  have  acted  and  return- 
ed thefr  report  to  court  The  case  was  still 
pending  and  in  progress,  for  that  committee 
must  act  and  report  at  the  second  succeed- 
ing term  or  not  at  all,  and  it  would  be  awk- 
ward to  have  the  authority  of  such  commit- 
tee adjudged  void  by  the  law  court  while 
they  necessarily  must  act  under  the  appar- 
ent authority  given  them  by  their  warrant 
This  case  Is  therefore  prematurely  brought 
up.  It  should  have  rested  below  until  the 
coming  in  of  the  report  of  the  committee, 
when  all  questions  could  be  .considered,  and 
a  final  Judgment  entered,  which  could  be  re- 
viewed once  for  all  by  the  law  court,  that 
cannot  well  consider  a  case  piecemeal.  Phil- 
lips v.  Commissioners,  83  Me.  540,  22  Atl. 
385;  Mlllett  v.  Commissioners,  81  Me.  257, 
16  Atl.  897. 

Inasmuch  as  the  authority  of  the  commit- 
tee Is  ample  and  their  appointment  regular, 
we  are  pleased  to  decide  the  question,  al- 
though, If  our  decision  were  to  be  otherwise, 
we  could  not  Justly  do  so,  and  leave  a  com- 
mittee required  to  act  and  incur  expense 
with  their  authority  revoked,  and  no  case  ex- 
isting where  their  fees  and  expenses  could  be 
considered. 

Rev.  St  c.  18,  |  44,  gives  an  appeal  to  the 
next  supreme  Judicial  court,  and  provides: 
"If  the  appeal  is  then  entered,  not  after- 
wards, the  court  may  appoint  a  committee 
of  three  disinterested  persons,  who  shall  be 
sworn,  and  If  one  of  them  dies,  declines  or 
becomes  Interested,  the  court  shall  appoint 
another  In  his  place.  •  •  •  They  shall 
view  the  route,  hear  the  parties,  and  make 
their  report  at  the  next  or  second  term  of 
the  court  after  their  appointment" 

Statutes  are  Intended  to  be  operative,  and 
not  Inoperative'.  This  statute  intended  a 
committee  that  could  act  and  limited  the 
time  of  their  report  to  the  second  term  after 
their  appointment  That  appointment  was 
finally  and  legally  made  at  the  February 
term,  1897.  It  could  not  have  been  made  at 
an  earlier  day.  There  was  no  unnecessary 
delay;  no  Inaction  that  the  parties  could 
have  avoided.  The  appointment  waa  within 
the  express  terms  of  the  statute. 

Exceptions  overruled. 
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LBWENBBRG  v.  HAYES. 
(Supreme  Judicial  Court  of  Maine.    Dec.  27, 
1897.)     • 

WaITRR— BsTOPFBL—  Salbb. 

1.  The  Vendor  of  goods,  sold  for  cash  to  a 
tradesman  to  be  (tat  on  sale,  is  estopped  from 
claiming  them  in  the  hands  of  an  innocent  pur- 
chaser, because  the  cash  price  has  not  been  paid. 

2.  Equitable  estoppel  may  be  asserted  as  a 
defense  in  actions  at  law. 

(Official.) 

Exceptions  from  supreme  Judicial  court, 
Penobscot  county. 

Action  by  Joseph  Lewenberg  against  John 
H.  Hayes. 

This  was  an  action  of  replevin  of  merchan- 
dise, in  which  the  plaintiff  claimed  that  be 
had  never  parted  with  his  title.  The  de- 
fendant claimed  to  have  purchased  the  mer- 
chandise in  good  faith,  for  a  valuable  con- 
sideration, of  one  Fred  A.  Dnbay,  who  at 
the  time  had  the  goods  in  his  possession. 

The  case  was  beard  by  the  presiding  Jus- 
tice without  a  Jury,  with  leave  to  except 
There  was  no  conflict  of  testimony,  and  the 
•court  ruled  pro  forma,  as  matter  of  law, 
that,  upon  the  evidence,  the  defendant  was 
entitled  to  Judgment 

The  court  also  ruled  pro  forma  that,  if  the 
plaintiff  had  parted  with  the  title  to  the 
merchandise  to  the  said  Dubay,  then  he 
could  not  In  this  action  of  replevin,  be  heard 
to  question  the  bona  fides  of  the  sale  by  said 
Dubay  to  the  defendant 

The  plaintiff  thereupon  took  exceptions  to 
these  rulings.     Exceptions  overruled. 

J.  F.  Gould,  for  plaintiff.  F.  H.  Appleton 
and  H.  R.  Chaplin,  for  defendant  . 

HASKELL,  J.  Plaintiff  sold  one  Dubay 
certain  merchandise,  half  cash,  half  in  30 
days,  and  delivered  the  goods  without  exact- 
ing the  cash.  The  goods  were  shipped  from 
Boston,  September  4th,  and  were  received  in 
usual  time  by  Dubay,  and  by  him  sold  to  de- 
fendant October  1st,  and  they  were  replev- 
ied during  the  month  of  October. 

The  delivery  without  exacting  the  cash 
payment  was  evidence  that  the  same  had 
"been  waived,  and,  If  it  had,  the  title  passed 
to  Dubay  and  his  vendees.  He  had  ordered 
goods  August  27th  and  September  16th, 
both  before  and  after  the  bill  In  question, 
and  they  were  shipped  upon  the  same  terms. 
From  the  whole  transaction  a  Jury  might  in- 
fer that  plaintiff  did  not  Intend  to  insist  up- 
on the  cash  payment  He  knew  Dubay  was 
a  tradesman,  and  would  Immediately  put  the 
purchased  goods  on  sale.  Perhaps  a  waiver 
may  fairly  be  Inferred,  but  waiver  is  a  mat- 
ter of  fact  when  It  Is  to  be  Inferred  from 
evidence,  for  the  court  says  so  in  Robinson 
v.  Insurance  Co.,  90  Me.  389,  38  Atl.  320. 
This  case  was  tried  by  the  sitting  Justice  be- 
low, who  ruled,  as  a  matter  of  law,  there 
being  no  conflict  of  testimony,  that  defend- 
ant was  entitled  to  Judgment 


•  Now,  this  ruling  was  Incorrect  unless  the 
defense  can  be  sustained  upon  some  other 
ground  than  waiver,  and  we  think .  It  can. 
The  plaintiff  is  a  merchant  in  Boston;  bis 
vendee,  a  tradesman  in  Maine.  The  goods 
were  sold  with  the  knowledge  that  they 
were  to  be  put  on  sale,  and  the  plaintiff  al- 
lowed the  tradesman  to  expose  the  goods  for 
sale  as  If  he  owned  them;  and  the  defend- 
ant an  innocent  purchaser,  bought  them,  re- 
lying upon  the  apparent  authority  of  the 
tradesman  to  sell  them.  Here  the  plaintiff, 
by  his  own  Inaction,  allowed  the  defendant 
to  assume  that  the  tradesman  bad  the  title 
to  them,  and  might  lawfully  dispose  of  them. 
The  defendant  had  a  right  to  rely  upon  such 
apparent  authority,  and  may  Invoke  an  es- 
toppel against  the  plaintiff's  claim  that  he 
had  not  waived  the  cash  price,  and  had  not 
parted  with  title  to  the  goods.  The  plaintiff 
allowed  the  defendant  to  be  deceived,  and 
he  cannot  now  be  permitted  to  .take  advan- 
tage of  his  own  default.  Merely  Intrusting 
goods  to  another,  without  knowledge  that 
they  were  to  be  put  on  sale,  would  not  raise 
an  estoppel.  Staples  v.  Bradbury,  8  Greenl. 
181.  But  knowledge  that  they  are  to  be  put 
on  sale,  and  acquiescence  in  allowing  them 
to  be  so  exposed,  Is  equivalent  to  authority 
to  sell  them,  and  well  may  raise  an  equita- 
ble estoppel.  That  Is  matter  of  law,  and  a 
defense  now  favored  both  at  law  and  in  eq- 
uity. Caswell  v.  Fuller,  77  Me.  105;  Milli- 
ken  v.  Dockray,  80  Me,. 82,  13  Atl.  127,  and 
cases  cited;  Tracy  v.  Roberta,  88  Me.  310, 
34  AU.  68. 
Exceptions  overruled. 


dl  Me.  116) 
WOODRUFF  v.  HOVET  et  aL 

(Supreme  Judicial  Court  of  Maine.    Dec.  27, 

1897.) 

Mbohanic's  Libn— Fiuko  Claim. 

1.  The  lien  of  a  person  furnishing  labor  or  ma- 
terials in  erecting  a  building,  as  provided  in  Rev. 
St  c.  91,  §  30,  will  be  dissolved  unless  a  sworn 
claim  thereof  is  Sled  in  the  town  clerk's  office 
within  40  days  after  he  ceases  to  labor  or  furnish 
materials.  ■ 

2.  In  this  case  the  court  holds  that  the  plaintiff 
completed  his  contract,  and  that  his  work  was 
accepted  by  the  party  with  whom  he  made  the 
contract  on  the  22d  of  June,  1896,  and  that, 
by  reason  of  his  failure  in  not  filing  his  claim 
for  a  lien  in  the  town  clerk's  office  until  Septem- 
ber 8th,  he  did  not  seasonably  secure  his  lien.' 

3.  A  lien  once  lost  cannot  be  recovered  by  sub- 
sequent work. 

(Official.) 

Report  from  supreme  Judicial  court  Som- 
erset county. 

This  was  a  bill  in  equity  brought  by 
Charles  C.  Woodruff  against  Frank  W.  Hov- 
ey  and  the  Sebasticook  &  Moosehead  Rail- 
road Company  to  establish  a  Hen  on  a  round- 
house, and  the  lot  upon  which  it  Is  situated. 
In  Pittsfleld  village.    Dismissed. 

The  bill  alleges  that  on  the  9th  day  of  May. 
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1896,  the  said  Woodruff  entered  into  a  con- 
tract with  the  railroad  company  and  tbe  said 
Hovey  to  build  a  roundhouse  on  the  land  de- 
scribed (they  being  owners  thereof),  furnish- 
ing all  the  labor  and  material  for  the  same, 
for  the  sum  of  $1,100;  that  while  erecting 
said  roundhouse  he  entered  into  a  further 
contract  for  additional  work  and  material, 
therein  described;  that  the  building  and  extra 
labor  and  material  were  satisfactory,  and 
accepted;  that  the  last  labor  was  performed 
on  the  7th  of  August,  1896,  and  that  within 
40  days  after  that  date  he  filed  his  lien  claim 
with  the  town  clerk;  that  there  Is  now  due 
him  $1,058.22— and  then  prays  that  a  lien 
may  be  established,  etc.    * 

The  bill  was  dated  and  filed  September  9, 
1896. 

Woodruff  further  claimed  that  from  the 
time  he  took  the  contract,  down  to  the  filing 
of  the  bill,  be  supposed  that  the  Sebastlcook 
&  Moosehead  Railroad  Company  owned  the 
land.  He  made  the  contract  with  them 
alone,  but  first  saw  Mr.  Hovey,  and  told  him 
he  was  going  to  build  the  roundhouse,  and 
asked  bim  If  the  company  owned  the  land, 
and  Mr.  Hovey  said  they  did;  for  which 
reason  Mr.  Hovey  was  made  a  co-defendant, 
with  a  purpose  of  claiming  that  he  was  es- 
topped to  deny  a  joint  liability,  the  record 
title  to  the  land  standing  in  his  name.  But 
later  It  was  discovered  that,  while  the  record 
title  was  in  bis  name,  the  real  title  never 
was;  and  an  amendment  was  made,  to  be 
allowed  if  necessary  and  proper. 

The  amendment  discontinues  as  to  Mr. 
Hovey  as  co-contractor,  and  sets  up  Instead 
that  he  had  wrongfully  obtained  a  void  deed 
of  said  land,  and,  by  recording  same,  made 
a  cloud  on  the  title,  and  prays  that  he  be 
ordered  to  release  or  convey  same.  These 
allegations  were  denied  by  Mr.  Hovey. 

The  answer  to  bill  of  tbe  defendant  Hovey 
states  that  he  does  own  the  land,  but  never 
made  the  contract  with  complainant,  and 
never  promised  to  pay  him;  that  the  work 
was  completed  long  before  July  11, 1896,  and 
that  Woodruff  did  not  file  his  lien  claim  or 
bring  his  suit  seasonably;  that  Woodruff 
was  to  wait  for  his  pay  until  certain  bonds 
were  sold,  and  the  railroad  completed  to 
Harmony;  that  said  bonds  have  never  been 
sold,  or  road  completed. 

He  also  alleged  that  the  statement  of  the 
Hen  claim  filed  in  the  town  clerk's  oflice  was 
defective. 

The  answer  of  tbe  Sebastlcook  &  Moose- 
head  Railroad  Company  claims  that  payment 
was  not  to  be  made  until  certain  bonds  were 
sold,  and  the  road  to  Harmony  completed, 
which  has  never  been  done.  It  admits  in- 
debtedness for  building  the  roundhouse,  but 
claims  that  all  extra  work  has  been  paid  for. 
It  also  claims  that  the  roundhouse  was  com- 
pleted on  or  before  July  11,  1896,  and  that 
said  claim  .was  not  filed  within  40  days;  that 
the  .statement  of  the  lien  was  defective,  as 
filed  With  town  clerk. 


J.  W.  Manson  and  G.  H  Morse,  for  plain- 
tiff. Frank  W.  Hovey  and  Forrest  Goodwin, 
for  defendant  Hovey. 

HASKELL,  J.  BUI  in  equity  to  enforce  a 
mechanic's  Hen  upon  a  building,  and  the  land 
on  which  It  stands.  Assuming  that  all  other 
facts  necessary  to  support  the  biU  have  been 
proved  (which  it  is  unnecessary  to  here  de- 
cide, and  which  we  do  not  decide),  the  plain- 
tiff has  failed  to  prove  one  fact  necessary 
to  sustain  the  action,  and  that  is  that  his  Hen 
was  seasonably  enforced. 

Plaintiff  contracted  with  defendant  rail- 
road company,  in  writing,  on  the  15th  of 
April,  1896,  to  construct  a  roundhouse  for  the 
company,  according  "to  plans  furnished  by 
the  chief  engineer  of  the  company,  and  to 
the  satisfaction  of  said  engineer,"  for  the 
sum  of  $1,100.  The  specifications  are  given, 
but  the  plans  are  not  sent  up  with  the  case. 
Both  are  said  to  be  silent  upon  the  point  now 
in  Issue,  and  therefore  of  no  consequence. 
Plaintiff  began  work  May  13th,  and  on  the 
10th  or  11th  of  June  the  plaintiff  says  the 
engineer  came  while  he  was  on  the  roof,  put- 
ing  on  the  last  wire  to  hold  the  smokestack. 
"I  says:  'Have  you  looked  the  buUdlng 
over?  Are  you  satisfied  with  It  as  far  as  it 
has  gone?'  And  he  says:  1  am  rfoing  up 
the  line,  and  I  might  as  well  accept  the  job 
now  as  any  time.  I  have  got  all  the  confi- 
dence In  the  world  in  you,  that  you  will  go 
ahead  and  finish  It  up  according  to  agree- 
ment.' He  says:  'Now,  if  you  will  go  ahead 
and  finish  it  up,  and  do  what  you  have  got 
to  do  here  as  well  as  you  have  done  what 
you  have  done,  I  will  accept  the  job.'  And 
he  wanted  to  know  how  long  It  would  take 
me  to  finish  up,  and  I  told  him:  Two  or 
three  days,  perhaps.  1  can't  teU  exactly.' " 
Conversation  then  foUowed  about  the  doors, 
and  plaintiff  was  told  that  they  were  a  part 
of  his  job,  and  that,  as  they  were  a  little 
short,  he  would  have  to  put  on  a  wider  flap 
at  the  bottom,  that  was  to  drop  down  over 
the  track.  Plaintiff  says:  " 'Look  here,  now. 
I  can  go  ahead,  probably,  and  finish  this  all 
up,  except  round  this  track;  and  when  is 
this  track  going  to  be  put  in  here?'  He  says: 
'Lancaster  [the  president  of  the  company] 
is  anxious  to  have  this  building,  and  the 
track  will  be  right  In  here.' " 

Plaintiff  worked  his  couple  of  days,  bung 
the  doors,  put  on  the  flaps  and  quit  on  the 
13th.  The  only  remaining  work  was  to  put 
in  a  few  additional  screws,  some  hasps  to 
hold  up  the  flaps,  and  cut  notches  in  them 
for  the  track.  On  the  22d  of  June,  plaintiff 
saw  Lancaster,  and  turned  over  the  keys 
to  him.  By  the  terms  of  the  contract,  tbe 
plaintiff  agreed  "to  take  all  risk  of  damage 
by  fire,  or  any  cause  whatever,  until  said 
house  is  completed,  and  accepted  by  said 
engineer."  Now,  the  job  was  accepted  on 
the  10th  or  11th,  with  plaintiff's  assurance 
that  he  could  complete  it  in  two  or  tbreo 
days.    In  that  time  he  did  substantially  corn- 
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plete  it,  and  on  the  22d  delivered  the  build- 
ing to  the  railroad  company.  That  was 
when  the  contract  work  ended,  and  the  con- 
tract was  completed.  The  contract  price 
then  became  due  and  payable.  The  parties 
must  have  so  understood  the  •  transaction. 
If  a  few  trifles  remained  to  be  done,  like 
sawing  the  notches  In  the  flaps,  and  turning 
a  few  additional  screws  Into  the  hinges,  and 
putting  on  a  couple  of  hasps,  that  could  all 
have  been  done  Inside  an  hour,  either  the 
defendant  waived  it  as  contract  work,  or  re- 
lied upon  Its  being  done  in  the  future  as 
present  compliance  with  contract  work.  It 
Is  incredible  that  either  party  then  supposed 
the  contract  price  would  not  become  pay- 
able until  such  work  bad  been  done,  or  that 
any  lien  for  contract  work  could  not  be  en- 
forced before. 

After  this  It  became  known  that  the  rail- 
road company  was  In  financial  trouble,  and 
after  the  lapse  of  more  than  40  days  from 
the  acceptance  of  the  contract  work,  when 
the  lien  had  already  lapsed  for  nonenforce- 
ment,  the  plaintiff,  on  the  7th  of  August, 
went  down  to  the  roundhouse,  ex  mero  motu, 
sawed  the  notches  in  the  flaps,  turned  In  a 
screw  or  two  more  in  the  hinges,  and  put  on 
some  hasps  to  hold  up  the  flaps,  and  then, 
on  September  8th,  made  oath  to  his  lien 
claim,  filed  the  same  with  the  town  clerk  on 
the  9th,  and  on  the  same  day  filed  this  bill 
to  enforce  the  Hen. 

Nothing  can  be  plainer  than  that  the  tri- 
fling work  plaintiff  performed  on  the  7th  was 
for  the  purpose  of  reviving  a  lien  that  he 
had  already  lost. 

A  lien  once  lost  cannot  be  revived  by  ad- 
ditional work.  Cole  v.  Clark,  85  Me.  336,  27 
Atl.  186;  Darrington  v.  Moore,  88  Me.  568, 
34  Atl.  419. 

Bill  dismissed. 


(91  Me.  107) 

STATE  v.  STEVENSON. 

(Supreme  Judicial  Court  of  Maine.    Dec.  27, 
1897.) 

Inoiotmbnt— Embbzzlembnt. 

An  indictment  for  embezzlement  under  St. 
1893,  c.  241,  must  allege  the  receipt  of  the  prop- 
erty embezzled  to  have  been  on  some  trust  and 
confidence. 
(Official.) 

Exceptions  from  supreme  Judicial  court, 
Aroostook  county. 

George  H.  T.  Stevenson  was  convicted  of 
embezzlement. 

After  trial  and  conviction  of  the  defend- 
ant, he  moved  In  arrest  of  judgment,  be- 
cause of  the  insufficiency  of  the  indictment. 
The  presiding  justice  having  overruled  the 
motion,  the  defendant  took  exceptions  to  the 
ruling.     Judgment  arrested. 

The  indictment  was  found  at  the  April 
term,  of  this  court,  sitting  below,  on  the 
.fourth  Tuesday  of  April,  1897,  at  Houlton. 


The  material  portions  of  the  indictment  are 
as  follows: 

"The  Jurors  for  said  state  upon  their  oath 
present  that  George  H.  T.  Stevenson,  of 
Houlton,  in  said  county  of  Aroostook,  at 
Houlton,  in  said  county  of  Aroostook,  on  the 
nineteenth  day  of  December,  In  the  year  of 
our  Lord  one  thousand  eight  hundred  and 
ninety-six,  did  receive  and  take  into  his  pos- 
session certain  money,  of  the  amount  and 
of  the  value  of  ninety-six  dollars,  and  divers 
promissory  notes  current  as  money  in  said 
state  of  Maine,  of  the  amount  and  of  the 
value  of  ninety-six  dollars,  and  sundry 
pieces  of  gold  and  silver  coin  current  as 
money*  in  said  state  of  Maine,  of  the  amount 
and  of  the  value  of  ninety-six  dollars,  and 
one  pension  check  of  the  United  States  of 
America,  payable  to  the  order  of  William  H. 
Stewart,  and  Indorsed  by  the  said  William 
H.  Stewart,  for  the  amount  and  of  the  value 
of  ninety-six  dollars,  and  all  of  the  property 
and  moneys  of  the  said  William  H.  Stewart, 
and  all  of  which  property  and  money  was 
then  and  there  delivered  to  him,  the  said 
George  H.  T.  Stevenson,  by  said  William 
H.  Stewart;  and  that  the  said  George  H.  T. 
Stevenson  thereafterwards,  on  said  nine- 
teenth day  of  December,  In  the  year  of  our 
Lord  one  thousand  eight  hundred  and  nine- 
ty-six, with  force  and  arms,  the  said  money, 
promissory  notes,  gold  and  sliver  coin,  and 
check,  so  as  aforesaid  delivered  to  blm,  and 
by  him  had,  received,  and  taken  into  his 
possession,  then  and  there  unlawfully  and 
feloniously  did  embezzle  and  fraudulently 
convert  to  his  own  use,  without  the  consent 
of  him,  the  said  William  H.  Stewart,  the 
said  money,  promissory  notes,  gold  and  sil- 
ver coin,  and  check  being  then  and  there  the 
subject  of  larceny;  whereby,  and  by  force 
of  the  statute  In  such  case  made  and  pro- 
vided, said  George  H.  T.  Stevenson  Is  deem- 
ed to  have  committed  the  crime  of  larceny, 
and  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say  that  the  said  George  H.  T. 
Stevenson,  then  and  there,  In  manner  and 
form  as  aforesaid,  the  said  money,  promis- 
sory notes,  gold  and  silver  coin,  and  check, 
of  the  property  and  moneys  of  the  said  Wil- 
liam H.  Stewart,  feloniously  did  steal,  take, 
and  carry  away,  against  the  peace  of  said 
state,  and  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided." 

Motion  in  Arrest  of  Judgment 

"And  now,  after  trial  and  verdict  of  guilty, 
and  before  Judgment,  the  said  George  H.  T. 
Stevenson  comes,  etc.,  and  says  that  judg- 
ment ought  not  to  be  rendered  against  him. 
because  he  says  that  said  indictment  and 
the  matters  therein  alleged  in  the  manner 
and  form  In  which  they  are  stated  are  not 
sufficient  In  law  for  any  Judgment  to  be  ren- 
dered thereon,  and  the  said  indictment  is 
bad,  detective,  and  insufficient  in  the  follow- 
ing particulars,:. 

"First  That,  said  indictment  contains  no 
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description  of  the  act  complained  of,  and 
no  averment  of  any  crime. 

"Second.  That  no  crime  known  to  the  law 
Is  set  forth  In  said  Indictment. 

"Third.  That  said  indictment  does  not 
state  the  purpose  for  which  the  property, 
money,  goods,  and  so  forth,  mentioned  in 
said  indictment,  were  delivered  to  said  re- 
spondent. 

"Wherefore  he  prays  that  judgment  on 
said  verdict  may  be  arrested,  and  that  he 
may  be  hence  dismissed  and  discharged. 

"Dated  this  11th  day  of  May,  A.  D.  1807. 
"George  H.  T.  Stevenson." 

Motion  In  arrest  of  judgment  overruled 
pro  forma,  and  Indictment  adjudged  suffi- 
cient 

Wallace  R.  Lumbert,  Co.  Atty.,  for  the 
State.    Ira  G.  Hersey,  for  defendant 

HASKELL,  J.  Indictment  under  Act  1803, 
c.  241,  for  larceny  by  embezzling  the  goods  of 
another.  The  indictment  in  substance  charges 
that  the  defendant  "did  receive  and  take  Into 
his  possession  certain  money,"  etc.,  delivered  to 
him  by  one  Stewart,  which  the  defendant  "un- 
lawfully and  feloniously  did  embezzle  and 
fraudulently  convert  to  his  own  use,  the  same 
being  the  subject  of  larceny,  and  so  did  felon- 
iously steal,  take,  and  carry  away  the  same, 
contra  pacem,  etc. 

-  The  defendant  was  found  guilty,  and  moves 
in  arrest  of  judgment,  because  the  indictment 
does  not  charge  the  receipt  of  the  money,  etc, 
In  any  fiduciary  relation,  or  upon  any  trust 
and  confidence. 

The  attorney  for  the  state  contends  that  such 
averments  are  unnecessary  under  the  statute 
that  Inhibits,  as  larceny,  the  embezzlement  of 
money,  goods,  or  property,  which  may  be  the 
subject  of  larceny,  delivered  to  the  defendant 

The  act  is  as  follows: 

"Whoever  embezzles,  or  fraudulently  con- 
verts to  bis  own  use,  or  secretes  with  intent  to 
embezzle  or  fraudulently  convert  to  his  own 
use,  money,  goods  or  property  delivered  to 
him,  or  any  part  thereof,  which  may  be'  the 
subject  of  larceny,  shall  be  deemed  guilty  of 
larceny." 

The  purpose  of  the  statute  Is  to  create  a  pe- 
culiar species  of  larceny,  where  the  felonious 
taking  Is  wanting,  and  all  authorities  agree 
that  in  such  case  an  Indictment  for  larceny 
proper  cannot  be  maintained;  that  Is,  proof  of 
embezzlement  will  not  support  an  indictment 
for  larceny.  It  logically  follows,  therefore, 
that  an  Indictment  for  larceny  by  embezzle- 
ment must  distinguish  the  offense,  by  apt  aver- 
ment, and  the  distinguishing  element  Is  the 
breach  of  some  trust  or  confidence.  That  is 
the  gist  of  the  crime,  and  therefore  must  be 
charged.  No  authority  can  be  found  to  the 
contrary.  State  v.  Walton,  62  Me.  106,  is 
cited  at  the  bar,  but  that  case  squarely  holds 
to  this  doctrine.  That  was  an  indictment 
against  a  public  officer.    The  court  says:  "The 


questions  are:  Was  he  a  public  officer?  Has 
he  fraudulently  converted  to  his  own  use  mon- 
ey, which  he  had  In  his  possession  and  under 
his  control,  by  virtue  of  his  office?  It  is  set 
forth  In  the  indictment  that  the  defendant  be- 
ing a  public  officer,  •  •  *  did  by  virtue  of 
his  office,  and  while  employed  therein,  receive 
and  have  in  his  possession  certain  money,  etc., 
and  the  said  money  did  then  and  there  unlaw- 
fully and  fraudulently  embezzle  and  convert 
to  his  own  use,  and  so  did  steal,  take,  and 
carry  away  the  same."  State  v.  Lynch,  88 
Me.  195,  33  Atl.  978,  is  cited  to  the  point  that 
offenses  must  be  charged  In  the  words  of  the 
statute  or  In  language  equivalent  thereto.  Cer- 
tainly, offenses  -must  always  be  so  charged, 
but  sometimes  such  averments  are  not  suffi- 
cient One  example  Is  where  an  offense  la 
prohlbjted,  but  not  defined.  There  the  Indict- 
ment should  charge  the  elements  of  the  offense 
as  well  as  the  statute  inhibition.  For  Instance, 
a  statute  might  prohibit  murder,  arson,  robbery, 
or  larceny,  and  would  any  one  contend  that  an 
indictment  charging  those  offenses  in  the  words 
of  the  statute  would  be  a  sufficient  compliance 
with  our  constitutional  provision  that  the  ac- 
cused "may  demand  the  nature  and  cause  of 
the  accusation,  and  have  a  copy  thereof'? 
The  indictment  in  this  case  charges  the  em- 
bezzlement of  money  delivered  to  the  defend- 
ant Suppose  It  were  paid  to  him  by  mistake, 
and  he  converted  It;  should  he  be  held  as  for 
larceny?  Nothing  more  Is  necessarily  charged. 
The  very  word  "embezzle"  implies  the  moral 
turpitude  of  a  breach  of  trust  equal  to  felon- 
ious taking.  This  Is  not  a  new  question.  If 
it  were,  customary  laxity  might  say  an  indict- 
ment charging  that  a  defendant  did  embezzle 
money  the  property  of  another,  and  so  did 
steal,  take,  and  carry  .away  the  same,  would  be 
sufficient  In  substance,  that  Is  all  there  Is  of 
the  indictment  in  this  case. 

The  statute  in  question  was  copied  verbatim 
from  Pub.  St  Mass.  c.  203,  8  37.  It  was  first 
enacted  there  In  1857  (chapter  233),  and  has 
been  In  force  ever  since.  It  has  many  times 
been  construed  by  the  Massachusetts  court, 
and  it  Is  fair  to  presume  that  its  construction 
was  intended  by  our  legislature  when  it  was 
enacted  here.  To  supply  the  defect  of  a  prior 
Massachusetts  statute  that  did  not  reach  the 
fraudulent  conversion  of  a  mere  naked  deposit 
of  money  for  safe-keeping,  the  present  statute 
was  enacted.  Com.  v.  Hays,  14  Gray,  62.  In 
that  case  it  Is  said  that  these  prior  statutes 
were  Intended  to  reach  the  fraudulent  taking 
of  money  by  persons  to  whom  It  had  been  In- 
trusted by  their  employers  and  others  on  trust 
and  confidence,  where  no  conviction  for  lar- 
ceny could  be  had  for  want  of  taking  or 
asportation,— an  essential  element  in  that  crime, 
—and  that  to  such  persons  only  the  statutes 
apply.  Com.  v.  Stearns,  2  Mete.  (Mass.)  343; 
Com.  v.  Libbey,  11  Mete  64;  Com.  r.  Wil- 
liams, 3  Gray,  461.  In  the  same  case  It  Is  fur- 
ther said  that  the  present  statute  was  "intend- 
ed to  embrace  cases  where  property  had  been 
designedly  delivered  to  a  person  as  bailee  or 
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keeper,  and  bad  been  fraudulently  converted 
by  him;  •  •  *  that  beyond  this  the  statute 
was  not  Intended  to  go";  and  so  It  was  held 
that  where  money  was  paid  by  mistake,  and 
fraudulently  converted,  no  conviction  could  be 
had  under  the  statute,  Inasmuch  as  the  moral 
turpitude  was  not  so  great  as  in  those  cases 
usually  comprehended  within  the  offense  of 
embezzlement,  and  that  the  legislature  could 
not  have  Intended  to  place  them  on  the  same 
footing. 

In  Com.  v.  Bussey,  111  Mass.  432,  it  Is  held 
that  "the  fiduciary  relation  essential  to  charac- 
terize the  crime  is  sufficiently  expressed  by  the 
averment  that  the  property  was  delivered  to 
the  defendant  upon  the  trust  and  confidence 
that  he  would  return  it  to  the  owner  on  de- 
mand." That  was  an  indictment  under  the 
statute  In  question.  Notice  the  expression  "the 
fiduciary  relation  essential  to  characterize  the 
crime." 

In  Com.  v.  Smart,  6  Gray,  16,  an  indict- 
ment under  this  same  statute,  the  court  say: 
"The  general  allegation  that  the  defendant 
was  Intrusted'  with  certain  enumerated  ar- 
ticles, the  property  of  Scott,  is  too  loose  and 
indefinite;  since  such  an  averment  is  equal- 
ly applicable  to  a  common  carrier,  and  to 
any  other  person  to  whom  chattels  have  been 
delivered,  either  to  be  carried  for  him,  or 
to  be  kept  or  used  or  appropriated  to  any 
particular  object  or  service  In  the  manner 
which  may  have  been  prescribed  and  direct- 
ed by  the  owner,  or  specially  agreed  upon  by 
the  parties.  In  neither  of  these  particulars 
Is  there  any  discrimination  or  certainty  in 
the  averments  contained  In  the  indictment" 

In  Com.  v.  Concannon,  5  Allen,  506,  an  in- 
dictment under  the  same  statute  for  embez- 
zling a  mortgage,  It  is  said:  "There  is  a 
distinct  averment  that  the  deed  was  deliver- 
ed to  the  defendant,  and  that  he  took  and  re- 
ceived it  for  the  purpose  of  carrying  and 
delivering  it  to  the  prosecutor.  We  cannot 
see  that  this  does  not  fully  and  formally  set 
out  the  agreement  or  trust  on  which  the 
deed  was  received  by  the  defendant"  It 
was  held  sufficient. 

In  Com.  v.  Simpson,  9  Mete.  138,  an  In- 
dictment under  the  prior  statute  for  embez- 
zling goods,  it  was  held  that  a  conviction 
could  not  be  had  under  an  Indictment  good 
only  as  an  Indictment  for  larceny.  The 
court  say:  "The  general  object  of  the  vari- 
ous statutes  in  relation  to  embezzlement  In 
England  and  in  this  commonwealth,  doubt- 
less was  to  embrace,  as  criminal  offenses  pun- 
ishable by  law,  certain  cases  where,  although 
the  moral  guilt  was  quite  as  great  as  In 
larceny,  yet  the  technical  objection,  arising 
from  the  fact  of  a  possession  lawfully  ac- 
quired by  the  party,  screened  him  from  pun- 
ishment They  were  therefore  declared 
crimes  punishable  by  law. 

"The  purposes  of  this  statute  may,  as  It 
seems  to  us,  be  sufficiently  attained,  without 
any  Infringement  of  those  rules  of  criminal 
pleading  which  require  the  charge  to  be  par- 


ticularly and  certainly  set  forth.  The  de- 
fendant should,  as  far  as  is  reasonably  prac- 
ticable, be  apprised,  by  the  indictment  of 
the  precise  nature  of  the  charge  made 
against  him.  This,  in  embezzlement,  so  far 
as  respects  the  nature  of  the  offense  or  char- 
acter of  the  crime  charged,  may  be  easily 
Indicated  by  setting  forth  the  fiduciary  rela- 
tion, or  the  capacity  in  which  the  defendant 
acted,  and  by  means  of  which  the  property 
came  Into  his  possession,  and  by  charging 
the  fraudulent  conversion.  Such  seems  to 
have  been  the  practice  under  the  English 
statutes,  21  Hen.  VIIL  c.  7,  39  Geo.  III.  c. 
85,  and  52  Geo.  III.  c.  63.  See  the  forms 
of  indictment  in  3  Chit.  Cr.  Law  (4th  Am. 
Ed.)  961  et  seq.;  Archb.  Cr.  PL  (1st  Ed.)  156. 

"The  court  are  of  opinion  that  the  two  of- 
fenses of  larceny  and  embezzlement  are  so 
far  distinct  in  their  character  that  under  an 
indictment  charging  merely  a  larceny,  evi- 
dence of  embezzlement  is  not  sufficient  to  au- 
thorize a  conviction,  and  that  In  cases  of  em- 
bezzlement the  proper  mode  Is,  notwith- 
standing the  statute  to  which  we  have  re- 
ferred, to  allege  sufficient  matter  In  the  in- 
dictment to  apprise  the  defendant  that  the 
charge  is  for  embezzlement  Although  the 
party.  In  the  language  of  the  statute,  'shall 
be  deemed  to  have  committed  the  crime  of 
simple  larceny,'  yet  It  is  larceny  of  a  pe- 
culiar character,  and  must  be  set  forth  In  its 
distinctive  character." 

That  case  was  referred  to  and  adopted  in 
Com.  v.  Pratt  132  Mass.  246.  It  Is  there 
held  that  no  judgment  for  embezzlement  can 
be  given  unless  the  Indictment  directly 
charge  larceny  by  the  phrase  "feloniously 
did  steal,  take  and  carry  away,"  as  well  as 
set  out  the  nature  of  the  embezzlement  that 
is  made  larceny  by  statute.  In  Com.  v. 
Mead  (1894)  160  Mass.  319,  35  N.  E.  1125, 
an  indictment  under  the  act  in  question 
charges  the  fiduciary  relation.  So  does  Com. 
v.  Parker  (1896)  165  Mass.  626,  43  N.  E.  499. 
All  of  these  decisions  were  made  notwith- 
standing an  existing  Massachusetts  statute 
(Pub.  St  1882,  c.  203,  §  44),  providing  that 
in  such  cases  "it  shall  be  sufficient  to  allege 
generally  In  the  indictment  an  embezzle- 
ment fraudulent  conversion  or  taking  with 
such  intent  of  money  to  a  certain  amount 
without  specifying  any  particulars  of  such 
embezzlement."  But  they  hold  that  the 
breach  of  trust  and  confidence  which  Is  es- 
sential to  charge  embezzlement  must  be 
averred  as  well  as  proved. 

Three  things  must  be  averred: 

(1)  Fiduciary  relation. 

(2)  Fraudulent  conversion. 

(3)  Larceny  in  apt  phrase. 

Unless  all  of  these  be  proved,  no  convic- 
tion can  be  had;  and  it  is  common  learning 
that  all  elements  of  a  crime  necessary  to  be 
proved  must  be  averred. 

Under  our  statute,  construed  In  the  light  of 
the  Massachusetts  cases,  from  whence  we 
adopted  it  there  Is  no  escape  from  holding 
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the  indictment  in  this  case  insufficient,  and 
the  result  is  supported  by  reason  as  welL 
Judgment  arrested. 

(91  Me.  140) 

BARTLETT  v.  BAYBUTT. 
(Supreme  Judicial  Court  of  Maine.    Dec.  81, 
1897.) 
Superior  Court — Jurisdiction— Trespass  Q.  C. 
The  superior  court  for  Kennebec   county 
has  neither  original  nor  appellate  jurisdiction  of 
an  action  of  trespass  quare  clausum,  irrespec- 
tive of  the  question  whether  the  title  to  real 
estate  is  involved  or  not. 
(Official.) 

Appeal  from  superior  court,  Kennebec 
county. 

Bill  by  Almira  Bartlett  against  John  Bay- 
butt.  Judgment  for  plaintiff,  and  defendant 
appeals.    Dismissed. 

The  facts  are  stated  In  the  opinion. 

The  statute  (chapter  101,  Acts  1891)  under 
which  the  defendant  claimed  that  the  su- 
perior court  for  Kennebec  county  had  Juris- 
diction of  his  appeal  to  that  court  Is  as  fol- 
lows: 

"Within  said  county,  said  superior  court 
has  exclusive  Jurisdiction  of  civil  appeals 
from  municipal  and  police  courts,  and  trial 
justices,  exclusive  original  jurisdiction  of  ac- 
tions of  scire  facias  on  judgments  and  recog- 
nizances not  exceeding  five  hundred  dollars; 
of  bastardy  trials,  and  of  all  other  civil  ac- 
tions at  law  not  exclusively  cognizable  by 
municipal  and  police  courts,  and  trial  jus- 
tices, where  the  damages  demanded  do  not 
exceed  five  hundred  dollars,  except  com- 
plaint for  flowage,  real  actions,  and  actions 
of  trespass  quare  clausum;  and  concurrent 
original  jurisdiction  of  proceedings  in  ha- 
beas corpus,  and  libels  for  divorce." 

S.  S.  &  F.  E.  Brown,  for  appellant  0.  P. 
Johnson,  for  appellee. 

STROTJT,  J.  The  question  presented  is 
whether  the  superior  court  for  Kennebec 
county  had  jurisdiction  of  the  case. 

The  action  is  trespass  quare  clausum, 
brought  before  the  municipal  court  of  Wa- 
terville,  where  Judgment  was  rendered  for 
plaintiff.  Appeal  was  taken,  and  entered  In 
the  superior  court.  No  question  of  title  to 
real  estate  was  involved.  Chapter  104  of  the 
Laws  of  1891,  amending  section  67,  of  chap- 
ter 77  of  the  Revised  Statutes,  provides  that 
within  Kennebec  county  the  superior  court 
should  have  "exclusive  Jurisdiction  of  civil 
appeals  from  municipal  and  police  courts 
and  trial  Justices,"  and  certain  other  ex- 
clusive and  concurrent  Jurisdiction,  but  ex- 
cepted "complaints  for  flowage,  real  actions, 
and  actions  of  trespass  quare  clausum."  The 
same  section  which  conferred  jurisdiction  of 
civil  appeals  excepted  from  the  jurisdiction 
actions  of  trespass  quare  clausum,  eo 
nomine,  irrespective  of  whether  the  title  to 
real  estate  was  in  question  or  not 


This  exception  must  be  applied  to  civil  ap- 
peals in  actions  of  trespass  quare  clausum. 
The  superior  court  has  no  Jurisdiction  of 
that  class  of  actions.  Any  other  construc- 
tion would  involve  the  absurdity  of  giving 
that  court  jurisdiction  of  actions  of  trespass 
quare  clausum  which  came  there  by  appeal, 
and  denying  the  jurisdiction  if  the  action 
was  originally  brought  there.  It  was  the 
manifest  intention  of  the  legislature  that  the 
superior  court  should  not  have  jurisdiction 
of  any  action  of  that  kind. 

Appeal  dismissed,  with  costs. 


(91  Me.  172) 

STEWART  et  al..v.  PATTANGALL  et  al. 

(Supreme  Judicial  Court  of  Maine.    Jan.  1, 

1898.) 

Appeal— Review — Newlt-Discoverbd  Evidence. 

1.  In  a  real  action  the  question  to  be  deter- 
mined was  the  location  upon  the  face  of  the 
earth  of  the  dividing  line  between  the  south- 
eastern and  southwestern  quarters  of  township 
No.  19,  middle  division,  in  Washington  county. 
The  line  was  described  by  the  commissioners 
who  made  the  partition  as  "beginning  at  n 
pine  stake  three  miles  distant  from  the  easter- 
ly line  and  two  and  one-half  miles  from  the 
south  line  of  the  township,  and  running  south, 
2°  15'  west,  to  the  south  line  of  the  township." 
The  jury  returned  a  verdict  in  favor  of  the  de- 
fendants, and  the  plaintiffs  move  to  have  this 
verdict  set  aside  as  against  the  evidence,  and  on 
the  ground  of  newly-discovered  evidence. 

Hdd,  that  the  question  of  fact  which  the  ju- 
ry were  called  upon  to  settle  was  neither  com- 
plex nor  difficult  They  heard  the  witnesses,  and 
saw  the  sections  of  trees  with  the  "spots"  exhib- 
ited, and  they  could  hardly  fail  to  comprehend 
the  true-  relation  and  force  of  the  evidence. 
Even  if  there  now  appeared  to  be  a  greater 
weight  of  evidence  in  favor  of  the  plaintiffs,  that 
fact  would  not  necessarily  authorize  the  court  to 
set  aside  the  verdict  of  the  jury;  but  a  careful 
examination  of  all  the  evidence  reported  dis- 
closes a  clear  preponderance  in  support  of  the 
conclusion  reached  by  the  jury. 

2.  Newly-discovered  evidence  that  does  not 
seem  to  be  of  such  vital  importance  as  to  induce 
the  belief  that  a  different  result  would  have 
been  reached  if  it  had  been  presented  at  the 
trial  is  not  sufficient  to  grant  a  new  trial.  The 
same  result  follows  where  it  is  fairly  to  be  in- 
ferred, from  the  circumstances  disclosed,  that 
by  the  exercise  of  proper  diligence  this  evidence 
might  have  been  seasonably  procured. 

(Official.) 

Action  by  Arthur  L.  Stewart  and  another 
against  William  R.  Pattangall  and  others. 
Verdict  for  defendants.  Plaintiffs  move  to 
have  the  verdict  set  aside.    Overruled. 

H.  H.  Gray  and  P.  L  Campbell,  for  plain- 
tiffs.   W.  R.  Pattangall,  for  defendants. 

WHITEHOTJSE,  J.  This  was  a  real  action, 
brought  to  determine  the  location  of  the  divid- 
ing line  between  the  southeastern  and  south- 
western quarters  of  township  No.  19,  middle 
division,  in  Washington  county. 

It  appears  that  a  partition  of  the  township 
was  made  in  1850  between  John  B.  James  and 
Moses  G.  O.  Emery,  by  which  the  commis- 
sioners appointed  for  that  purpose  set  out  to 
James  two  separate  lots  of  land  called  the 
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northwestern  and  southeastern  quarters;  bnt 
from  the  admeasurements  and  boundaries  of 
these  two  quarters  as  stated  and  described  In 
the  report  of  the  commissioners  It  does  not  ap- 
pear that  the  westerly  line  of  the  southeastern 
quarter  and  the  easterly  line  of  the  northwest- 
ern quarter  were  designed  to  be  a  continuous 
line  from  the  northern  to  the  southern  bound- 
ary of  the  township,  or  that  the  lots  thus  laid 
out  for  James*  half  interest  were  anywhere 
contiguous  to  each  other.  But  It  is  admitted 
that  the  plaintiffs  had  title  to  the  southwest- 
erly quarter  up  to  the  line  on  the  east  then 
established  by  the  commissioners,  and  that 
the  commissioners'  line  was  the  western  bound- 
ary of  the  southeastern  quarter  owned  by  the 
defendants;  and  the  question  to  be  deter- 
mined was  where,  upon  the  face  of  the  earth, 
was  the  line  described  by  the  commissioners 
as  "beginning  at  a  pine  stake  three  miles  dis- 
tant from  the 'easterly  line  and  two  and  one- 
half  miles  from  the  south  line  of  the  township, 
and  running  south,  2*  15'  west,  to  the  south 
line  of  the  township." 

The  jury  returned  a  verdict  In  favor  of  the 
defendants,  and  the  plaintiffs  move  to  have 
this  verdict  set  aside  as  against  the  evidence, 
and  on  the  ground  of  newly-discovered  evi- 
dence. 

It  is  the  opinion  of  the  court  that  both  mo- 
tions must  be  overruled.  The  question  of  fact 
which  the  jury  were  called  upon  to  settle  was 
neither  complex  nor  difficult  They  heard  the 
witnesses,  and  saw  the  sections  of  trees  with 
the  "spots"  exhibited,  and  they  could  hardly 
fall  to  comprehend  the  true  relation  and  force 
of  the  evidence.  The  Issue  was  submitted 
with  instructions  to  which  no  exceptions  were 
taken.  Even  If  there  now  appeared  to  be  a 
greater  weight  of  evidence  in  favor  of  the 
plaintiffs'  contention,  that  fact  would  not  nec- 
essarily authorize  the  court  to  set  aside  the 
verdict  of  the  Jury;  but  a  careful  examination 
of  all  the  evidence  reported  discloses  a  clear 
preponderance  in  support  of  the  conclusion 
reached  by  the  Jury. 

Nor  does  the  newly-discovered  evidence  seem 
to  be  of  such  vital  importance  as  to  induce  the 
belief  that  a  different  result  would  have  been 
reached  If  it  had  been  presented  at  the  trial. 
Furthermore,  the  plaintiffs  Introduced  no  tes- 
timony tending  to  show  that  this  newly-discov- 
ered evidence  could  not  have  been  obtained  at 
the  trial  by  the  exercise  of  reasonable  diligence 
on  their  part  On  the  contrary,  It  Is  fairly  to 
be  Inferred  from  the  circumstances  disclosed 
that,  by  the  exercise  of  proper  diligence,  It 
might  have  been  seasonably  procured. 

Motions  overruled. 

(>1  Me.  124) 

MURDOCH  v.  BRIDGES  et  al. 
(Supreme  Judicial  Court  of  Maine.    Dec.  27, 
1887.) 
Tbobts — Charities — Uncertainty  or  Beneficia- 
ries— Exeoution  of  Trust— Interpleader. 
1.  The  plaintiff  on  July  15, 1896,  received  from 
one  Ann  Banks  $1,200,  and  at  the  same  time  took 
from  her  a  writing  of  the  following  tenor: 


"To  Whom  it  may  Concern:  This  is  to  cer- 
tify that  I  have  this  day  appointed  W.  E.  Mur- 
dock  to  look  after  my  property  and  pay  all  my 
honest  debts,  and  after  that  to  keep  In  trust  all 
of  my  personal  property,  and  to  look  after  my 
husband,  Nathan  E.  Banks,  the  rest  of  his  days, 
and  to  pay  his  honest  debts  with  the  balance 
of  my  personal  property;  and  after  his  death 
the  balance  shall  go  to  the  people  who  have  cared 
for  me,  as  W.  E.  Murdock  shall  think  best" 

Under  this  authority,  plaintiff  paid  for  Ann 
Banks  $100,  leaving  a  balance  of  $1,100  prin- 
cipal in  his  hands.  Ann  Banks  died  August  X, 
1896,  and  Nathan  E.  Banks  died  on  the  28th  of 
the  following  October,  leaving  a  small  estate. 
Beta,  that  the  plaintiff  is  a  trustee  of  an  execut- 
ed trust  and  holds  the  fund  which  he  received 
from  Ann  Banks  in  trust  for  her  heirs  at  law, 
to  be  paid  to  her  administrator  for  distribution. 

2.  Also,  that  a  trust  was  created  by  said  writ- 
ing for  two  purposes:  First  to  pay  the  debts 
of  the  cestui  que  trust;  and,  second,  to  provide 
for  her  husband. 

3.  Also,  that  the  remaining  purpose  of  the  dis- 
tribution in  the  plaintiff  cannot  be  exercised,  be- 
cause it  is  an  attempted  disposition  of  property 
among  a  class  of  persons  wholly  uncertain,  to 
be  selected  by  the  plaintiff  and  distributed  among 
them  as  he  may  choose;  and,  as  a  testamentary 
disposition  of  property,  it  must  fall,  for  not  com- 
plying with  the  statute  of  wills.  As  a  trust,  it 
must  likewise  fail,  for  want  of  certainty,  and  be- 
cause it  is  a  pure  benevolence,  and  not  a  charity. 

4.  Held,  that  a  decree  of  interpleader,  under 
these  circumstances,  is  not  required,  and  the 
defendants'  demurrer  is  therefore  well  taken. 

(Official.) 

Report  from  supreme  judicial  court,  Pe- 
nobscot county. 

This  was  a  bill  of  interpleader  filed  April 
6, 1897,  by  William  E.  Mnrdock  against  John 
N.  Bridges,  administrator  of  the  estate  of 
Ann  Banks,  deceased,  and  against  Lewis 
Thornton,  Rosetta  A  Thornton,  and  Kath- 
erlne  Hebb.     Bill  dismissed. 

The  material  portions  of  the  bill  axe  as 
follows  : 

"First  That  on  the  15th  day  of  July,  A. 
D.  1896,  Ann  Banks,  then  of  said  Springfield, 
since  deceased,  paid  over  and  delivered  to 
the  said  plaintiff,  William  H.  Murdock, 
twelve  hundred  dollars  in  cash,  and  at  the 
same  time  executed  and  delivered  to  him 
written  Instructions  In  the  following  words, 
to  wit:  To  Whom  It  may  Concern:  This  Is 
to  certify  that  I  have  this  day  appointed  W. 
B.  Murdock  to  look  after  my  property  and 
pay  all  my  honest  debts,  and  after  that  to 
keep  In  trust  all  of  my  personal  property, 
and  to  look  after  my  husband,  Nathan  B. 
Banks,  the  rest  of  his  days,  and  to  pay  his 
honest  debts  with  the  balance  of  my  per- 
sonal property;  and  after  his  death  the  bal- 
ance shall  go  to  the  people  who  have  cared 
for  me,  as  W.  E.  Murdock  shall  think  best.' 
Which  said  written  instructions,  In  court  to 
be  produced,  will  more  fully  appear. 

"Second.  That  the  said  Ann  Banks  died 
on  the  1st  day  of  August  A  D.  1896;  that, 
afterwards,  to  wit  on  the  28th  day  of  Octo- 
ber, 1896,  the  said  Nathan  E.  Banks  died, 
leaving  personal  property  valued  at  six  hun- 
dred and  forty-eight  dollars  and  fifteen 
cents,  as  will  appear  by  an  Inventory  duly 
filed.  In  the  office  of  the  probate  court  for 
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said  county  of  Penobscot;  that  on  the  3d 
day  of  December,  1896,  the  said  defendant 
John  N.  Bridges  was  duly  appointed  admin- 
istrator of  the  estate  of  the  said  Ann  Banks; 
and  that  on  the  30th  day  of  December,  1886, 
the  said  plaintiff,  William  B.  Murdock,  was 
duly  appointed  administrator  of  the  estate 
of  the  said  Nathan  E.  Banks. 

"Third.  That  he,  the  said  William  B.  Mur- 
dock, has  paid  on  account  of  the  said  Ann 
Banks,  since  her  decease,  from  the  twelve 
hundred  dollars  held  in  trust  as  aforesaid, 
the  sum  of  one  hundred  dollars,  leaving  a 
balance  still  In  his  hands  of  eleven  hundred 
dollars. 

"Fourth.  That  the  legal  heirs  of  the  said 
Ann  Banks  are  Lillian  J.  Lowell,  of  Bridge- 
water,  John  G.  Potter  and  James  M.  Potter, 
both  of  Montlcello,  and  all  In  the  county  of 
Aroostook;  Henry  B.  Potter,  of  Ft  Leaven- 
worth, in  the  state  of  Kansas;  and  Mary  J. 
Donahue  and  Jennie  Donahue,  both  of  Low- 
ell, In  the  commonwealth  of  Massachusetts. 

"Fifth.  That  the  persons  who  cared  for 
the  said  Ann  Banks  prior  to  her  death,  and 
during  her  last  sickness,  were  the  said  de- 
fendants Lewis  Thornton,  Rosetta  A  Thorn- 
ton, and  Katherine  Hebb,  who  Insist  that, 
by  the  written  Instructions  given  to  the  said 
plaintiff  by  the  said  Ann  Banks  at  the  time 
she  paid  over  and  delivered  to  him  said 
twelve  hundred  dollars,  the  balance,  ought 
to  be  paid  to  them,  as  the  said  William  B. 
Murdock  shall  think  best 

"Amendment  of  Bill. 

"The  said  complainant  further  says  that 
it  is  his  Judgment  and  he  decides,  that  the 
said  respondents  Lewis  Thornton,  Rosetta 
A.  Thornton,  and  Katherine  Hebb  are  the 
only  persons  who  cared  for  said  Ann  Banks 
In  accordance  with  the  terms  of  said  instru- 
ment of  trust  and  that  it  is  his  Judgment 
and  he  decides,  that  the  balance  of  the  per- 
sonal property  now  in  his  hands  should  be 
equally  divided  among  said  respondents 
Lewis  Thornton,  Rosetta  A  Thornton,  and 
Katherine  Hebb. 

"Sixth.  That  the  said  John  N.  Bridges,  as 
administrator  of  the  estate  of  the  said  Ann 
Banks,  has  demanded  payment  from  the 
plaintiff  of  the  said  sum  of  eleven  hundred 
dollars,  and  insists  that  said  sum  belongs  to 
him  as  administrator  of  the  estate  of  said 
Ann  Banks;  that  the  said  John  N.  Bridges 
has  brought  a  suit  at  law  against  the  plain- 
tiff, claiming  said  sum  as  administrator  of 
the  estate  of  the  said  Ann  Banks,  on  ac- 
count of  which  the  plaintiff  Is  exposed  to 
great  risk  and  danger  of  trouble  and  ex* 
pense  and  litigation,  and  that  various  claims 
■have  been  and  may  be  preferred  against  him 
on  behalf  of  some  of  the  other  persons  here- 
inbefore mentioned;  that  the  plaintiff  has 
no  Interest  in  the  matter  In  controversy  be- 
tween the  several  defendants,  and  is  ready 
and  willing  to  pay  the  said  sum  of  money 
to  such  of  said  defendants,  If  any,  as  shall 


be  found  legally  entitled  to  receive  the  same, 
but,  by  reason  that  they  persist  In  their  sev- 
eral adverse  claims,  the  plaintiff  is  advised 
that  he  cannot  safely  proceed  in  the  matter 
without  the  direction  and  Judgment  of  this 
court  sitting  In  equity. 

"Wherefore  the  plaintiff  prays  that  the 
several  defendants  may  be  decreed  to  Inter- 
plead touching  their  respective  rights,  In- 
order  that  the  plaintiff  may  be  informed  to 
whom  said  sum  of  money  now  in  the  hands 
of  said  plaintiff  ought  to  be  paid;  that  the 
plaintiff  may  have  leave  to  pay  the  same  in- 
to court,  which  he  offers  to  do  for  the  benefit 
of  such  of  the  parties  as  shall  be  found  or  de- 
creed to  be  entitled  thereto;  and  that  the 
said  John  N.  Bridges  be  restrained  by  the 
order  and  injunction  of  this  honorable  court 
from  commencing  or  prosecuting  any  suit  at 
law  or  in  equity  against  the  plaintiff  for  the 
recovery  of  the  said  sum  now  held  by  him 
as  aforesaid,"  etc. 

The  respondents  Lewis  Thornton,  Rosetta 
A.  Thornton,  and  Katherine  Hebb  appeared 
and  answered.  The  respondent  Bridges  ap- 
peared, and  demurred  generally  to  the  bill. 
By  agreement,  the  prayer  for  the  Injunction 
was  withdrawn,  and  the  case  was  reported 
to  the  law  court  upon  the  demurrer  alone. 
At  the  argument  before  the  law,  court  the 
parties  agreed,  at  the  bar  of  the  court,  that 
the  court  might  order  an  Interpleader,  If  the 
case  should  require  it  regardless  of  the  form 
In  which  the  case  came  into  the  law  court. 

The  facts  in  this  case,  as  presented  by  the 
plaintiff,  are  as  follows:  Ann  Banks,  a 
short  time  before  her  death,  deserted  by  her 
relatives,  and  knowing  that  her  husband  did 
not  have  sufficient  property  with  which  to 
care  for  himself,  called  the  complainant,  Mr. 
Murdock,  to  her  bedside,  and  paid  over  and 
delivered  to  him  $1,200  in  cash,  at  the  same 
time  executing  and  delivering  to  him  written 
instructions  directing  the  disposition,  not 
only  of  the  money  paid  him,  but  of  any 
other  property  which  she  possessed.  Her 
property  at  that  time  consisted  wholly  of 
money  and  other  personal  property.  She 
owned  no  real  estate.  The  written  instruc- 
tions are  incorporated  in  the  bill.  Soon  aft- 
er the  death  of  Mrs.  Banks,  her  husband, 
Nathan  E.  Banks,  died,  possessed  of  a  few 
hundred  dollars  of  personal  property  in  his 
own  right.  A  very  small  amount  of  the 
money  paid  over  to  Mr.  Murdock  by  Mrs. 
Banks  has  been  paid  out  so  that  nearly  the 
entire  amount  which  he  received  still  re- 
mains In  his  bands.  A  demand  has  been 
made  upon  the  complainant  Mr.  Murdock, 
by  the  respondent  John  N.  Bridges,  who  is 
administrator  of  the  estate  of  Mrs.  Banks, 
and  who  claims  the  money  in  Mr.  Murdock's 
hands  as  administrator  of  Mrs.  Banks'  es- 
tate. A  demand  has  also  been  made  upon 
Mr.  Murdock  by  the  other  respondents,  Lew- 
is Thornton,  Rosetta  A.  Thornton,  and  Kath- 
erine Hebb,  who  claim  the  money  In  his  pos- 
session;  being  the  only  persons  who  cared 
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for  Mrs.  Banks,  and  being  the  persons  des- 
ignated by  Mr.  Murdock  as  entitled  to  re- 
ceive the  balance  in  his  hands.  On  the  3d 
day  of  December,  1896,  the  respondent  John 
N.  Bridges  was  appointed  administrator  of 
Mrs.  Banks'  estate,  and,  later  on,  commenced 
an  action  at  law  against  the  complainant, 
Mr.  Murdock,  to  recover  the  balance  in  his 
hands  for  the  benefit  of  Mrs.  Banks'  estate. 

B.  C.  Ryder,  for  plaintiff.  P.  G.  White,  for 
defendant  Bridges. 

HASKELL,  J.  The  plaintiff  on  July  15, 
1806,  received  from  one  Ann  Banks  $1,200, 
and  at  the  same  time  took  from  her  a  writing 
of  the  following  tenor: 

"To  Whom  It  may  Concern:  This  is  to  cer- 
tify that  I  have  this  day  appointed  W.  B.  Mur- 
dock to  look  after  my  property  and  pay  all  my 
honest  debts,  and  after  that  to  keep  in  trust  all 
of  my  personal  property,  and  to  look  after  my 
husband,  Nathan  E.  Banks,  the  rest  of  his 
days,  and  to  pay  his  honest  debts  with  the  bal- 
ance of  my  personal  property;  and  after  his 
death  the  balance  shall  go  to  the  people  who 
have  cared  for  me,  as  W.  E.  Murdock  shall 
think  best." 

Under  this  authority,  plaintiff  paid  for  Ann 
Banks  $100,  leaving  a  balance  of  $1,100  princi- 
pal In  his  hands.  Ann  Banks  died  August  1, 
1886,  and  Nathan  E.  Banks  died  on  the  28th 
of  the  following  October,  leaving  a  small  es- 
tate. 

What  is  the  legal  effect  of  the  writing  given 
to  the  plaintiff  by  Ann  Banks?  It  is  contend- 
ed that  it  creates  a  trust,  with  power  of  distri- 
bution in  the  plaintiff,  who  now  proposes  to 
execute  the  same.  It  does  create  a  trust,  for 
two  purposes:  First,  to  pay  the  debts  of  the 
cestui;  and,  second,  to  provide  for  her  hus- 
band. Both  these  purposes  have  been  per- 
formed. Can  the  remaining  purpose  of  distri- 
bution be  exercised  by  the  plaintiff?  It  Is  an 
attempted  bestowal  of  property  upon  a  class  of 
persons,  wholly  uncertain,  to  be  selected  by 
plaintiff,  and  is  to  be  distributed  among  them 
as  he  may  choose.  As  a  testamentary  dispo- 
sition of  property,  it  must  fall  for  not  comply- 
ing with  the  statute  of  wills.  As  a  trust,  It 
most  likewise  fail,  for  want  of  certainty,  and 
because  It  is  a  pure  benevolence,  and  not  a 
charity.  Suppose  the  plaintiff  had  died  before 
attempting  to  appoint  the  distributees.  Could 
a  court  invest  a  new  trustee  with  power  for 
the  purpose,  or  exercise  the  power  itself?  The 
power  attempted  to  be  given  was  personal, 
and  would  have  perished  with  the  person.  It 
is  not  a  charity,  nor  does  it  even  name  a  cer- 
tain class  of  distributees.  It  says,  "To  the 
people  who  have  cared  for  me,  as  W.  E.  Mur- 
dock shall  think  best."  A  more  uncertain 
class  of  distributees  could  not  be  thought  of. 
They  are  not  supposed  to  be  kindred,  nor  even 
those  who  have  performed  services  for  which 
a  compensation  would  be  due,  for  all  debts 
were  to  be  paid,  and  have  been  paid,  but  per- 
sons who  have  been  most  meritorious  in.  their 


attentions  to  the  donor,  in  the  opinion  of  the 
plaintiff.  It  Is  wide  open  to  favoritism  and 
fraud,  and  obnoxious  to  a  court  of  equity,  that 
favors  the  equal  distribution  of  estates  among 
kindred,  where  no  charity  or  particular  person 
or  classes  of  persons  are  named. 

This  is  an  executed  trust,  with  a  power  of 
disposal  unexecuted,  and  the  question  Is  wheth- 
er the  power  be  valid. 

In  Fox  v.  Glbbs,  86  Me.  87,  29  Atl.  940,  a 
testator  bequeathed  the  residue  of  his  estate  to 
trustees,  to  be  by  them  distributed  "for  the 
causes  of  education  and  learning,  for  the  pro- 
motion and  assistance  and  growth  of  benevo- 
lent and  charitable  associations  and  objects, 
etc.,  within  the  county  of  Cumberland."  These 
trustees  were  to  exercise  the  power,  selection, 
and  distribution  within  the  scope  of  the  trust. 
It  was  objected  that  the  trust  was  void  from 
uncertainty,  but  the  court  say  that  It  Is  settled 
otherwise  In  this  state.  It  was  further  ob- 
jected that  the  trust  was  void  because  the  trus- 
tees might  use  the  funds  for  benevolent  pur- 
poses that  were  not  charitable.  The  court 
says:  "This  objection  must  be  fatal  to  the 
validity  of  the  bequest,  if  such  was  the  inten- 
tion of  the  testator.  Trusts  cannot  be  upheld 
which  are  devoted  to  mere  benevolence  or  lib- 
erality or  generosity."  The  trust  was  upheld 
because  It  was  a  charity,  and  not  for  benevo- 
lence that  was  hot  charitable. 

Trusts  of  this  sort  are  usually  defined  by  the 
words  "benevolent"  or  "charitable."  Now, 
"benevolent"  is  a  word  of  much  broader  sig- 
nificance than  "charitable,"  and  may  include 
what  are  not  charities;  and  the  courts  Inva- 
riably inquire  Into  the  meaning  of  the  testator, 
or  donor,  and,  If  the  meaning  Implies  a  char- 
ity, the  trust  stands;  otherwise  not.  In  this 
case  neither  word  Is  used.  Therefore  such  In- 
quiry need  not  be  made.  But  the  language 
used  clearly  Implies  a  benevolence,  not  a  char- 
ity. It  Is  a  kindness  to  persons  who  have 
cared  for  the  donor,  not  a  compensation.  The 
trustee  is  to  name  such  persons,  and  apportion 
the  fund  among  them.  •  It  is  purely  good  win, 
a  benevolence,  as  much  as  If  that  word  had 
been  used.  It  does  not  relieve  suffering  or 
poverty  or  distress,  or  go  In  aid  of  education  or 
religion,  or  of  any  object  known  to  the  law  as 
a  charity. 

In  Chamberlain  v.  Stearns,  111  Mass.  267,  a 
trust  solely  for  benevolent  purposes  is  held 
void.  In  that  case  many  cases  are  cited  and 
classified. 

In  Nichols  v.  Allen,  130  Mass.  211,  the  resi- 
due of  an  estate  was  bequeathed  to  executors, 
"to  be  by  them  distributed  to  such  persons,  so- 
cieties, or  Institutions  as  they  may  consider 
most  deserving";  and  the  court  held  the  trust 
not  a  charity,  and  too  Indefinite  to  be  executed, 
bnd  that  the  kindred  took  by  way  of  resulting 
trust  The  court  says:  "Two  general  rules 
are  well  settled:  (1)  When  a  gift  or  bequest 
is  made  In  terms  clearly  manifesting  an  Inten- 
tion that  it  shall  be  taken  In  trust,  and  the  trust 
is  not  sufllciently  defined  to  be  carried  Into 
effect,  the  donee  or  legatee  takes  the  legal  title 
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only;  and  a  trust  results  by  Implication  of  law 
to  the  donor  and  his  representatives,  or  to  the 
testator's  residuary  legatees  or  next  of  kin. 
Briggs  v.  Penny,  3  De  Gex  &  S.  525,  and  3 
Macn.  &  G.  546;  Thayer  v.  Wellington,  9  Al- 
len, 288;  Sheedy  v.  Roach,  124  Mass.  472.  (2) 
A  trust  which  by  its  terms  may  be  applied  to 
objects  which  are  not  charitable.  In  the  legal 
sense,  and  to  persons  not  defined  by  name  or 
by  class,  is  too  indefinite  to  be  carried  out 
Morlce  v.  Bishop  of  Durham,  9  Ves.  399,  and 
10  Ves.  521;  James  v.  Allen,  3  Mer.  17;  Cham- 
berlain y.  Stearns,  111  Mass.  207."  Many 
cases  are  reviewed  In  the  opinion  that  need  not 
be  mentioned  here. 

"That  a  gift  should  be  charitable,  there  must 
be  some  benefit  to  be  conferred  upon,  or  duty 
to  be  performed  towards,  the  public  at  large,  or 
some  part  thereof,  or  an  indefinite  class  of 
persons.  A  bequest  for  the  aid  or  benefit  of 
defined  persons  is  not  a  charity,  but  a  trust 
only,  as  a  gift  to  be  distributed  among  certain 
poor  families  named,  or  certain  persons  iden- 
tified in  the  bequest."  Bullard  v.  Chandler, 
149  Mass.  540,  21  N.  E.  951. 

Norrls  v.  Thompson's  Ex'rs,  19  N.  3.  Eq. 
307,  is  a  case  very  like  the  one  at  bar.  A  tes- 
tator directed  that  his  wife  might  by  will  de- 
vise a  certain  residue  of  her  estate  to  such 
benevolent,  religious,  or  charitable  institutions 
as  she  might  think  proper.  There  the  power 
was  conferred  by  will.  Here,  by  written  dec- 
laration. There  it  was  held  to  be  void,  be- 
cause too  indefinite,  and  not  for  charity.  A 
devise  or  trust  for  benevolent  objects,  not  char- 
ities, is  void.  Morlce  v.  Bishop  of  Durham, 
10  Ves.  522;  James  v.  Allen,  3  Mer.  17;  EUls 
v.  Selby,  1  Mylne  &  C.  286;  Williams  v.  Ker- 
shaw, 1  Keen,  227,  note;  Kendall  v.  Orange, 
5  Beav.  300;  Vesey  v.  Jamson,  1  Sim.  &  S.  69; 
Brown  v.  Yeall,  7  Ves.  50,  note;  Ommanny  v. 
Butcher,  Turn.  &  R.  260;  Adye  v.  Smith,  44 
Conn.  60. 

In  this  case  the  plaintiff  is  a  trustee  of  an 
executed  trust,  and  holds  the  fund  as  a  result- 
ing trust  in  favor  of  the  donor's  heirs  at  law, 
and  it  should  be  paid  to  her  administrator  for 
distribution.  This  result  does  not  call  for  a 
decree  of  Interpleader,  and  the  defendants'  de- 
murrer is  therefore  well  taken. 

Bill  dismissed. 

(SI  Me.  136) 

In  re  RAILROAD  CROSSING  IN  TOWN  OP 
OLD  ORCHARD. 

(Supreme  Judicial  Court  of  Maine.    Dec.  27, 
1897.) 

Hiohwat— Prescriptive   Easement  —  Railsoad 
Crossing. 

1.  II  a  highway  is  located  along  and  over  a 
prescriptive  way,  the  public  easement  in  the  pre- 
scriptive way  becomes  merged  in  the -public  ease- 
ment in  the  highway. 

2.  The  prescriptive  way  is  extinguished  by  the 
location  of  the  highway;  and,  if  the  highway  is 
afterwards  discontinued,  the  easement  of  the 
public  in  the  prescriptive  way  is  not  thereby  re- 
vived or  restored. 

3.  And  this  is  true,  although  the  town  within 


which  the  highway  was  located  never  took  pos- 
session of  the  land  to  build  or  repair  the  way, 
and  failed  for  six  years  to  open  the  highway. 

4.  Where  the  presiding  justice  accordingly 
ruled,  as  a  matter  of  law,  that  the  public  had 
lost  its  right  of  crossing  the  track  of  the  Boston 
&  Maine  Railroad  Company  at  the  place  where 
the  "Old  Salt  Road,"  so-called,  formerly  was, 
and  where  the  highway  was  laid  out  by  the  coun- 
ty commissioners,  and  discontinued  in  1894;  and 
it  appeared  that  the  Old  Salt  Road  was  a  public 
way,  established  by  adverse  use  for  over  20 
years;  ana  it  also  appeared  that  the  highway 
which  was  located,  and  afterwards  discontinued, 
was  laid  out  substantially  along  and  over  the 
Old  Salt  Road,— AcW,  that  the  ruling  was  correct. 

(Official.) 

Exceptions  from  supreme  judicial  court, 
Xork  county. 

In  the  matter  of  the  report  of  the  railroad 
commissioners  on  the  railroad  crossing  in 
the  town  of  Old  Orchard,  at  Temple  avenue. 
Exceptions  by  the  Boston  &  Maine  Railroad 
Company  and  Silas  W.  Milllken  and  Frank 
W.  Nutter.    Exceptions  overruled. 

Geo.  F.  &  Leroy  Haley,  for  petitioners.  J. 
W.  Symonds,  D.  W.  Snow,  and  O.  S.  Cook,  for 
Boston  &  M.  R.  R.  H.  Fairfield  and  L.  R. 
Moore,  for  other  remonstrants. 


SAVAGE,  J.  From  the  admissions  and 
testimony  in  this  case,  R  appears  that  there 
existed  in  the  town  of  Old  Orchard,  prior  to 
the  construction  of  the  Boston  &  Maine  Rail- 
road, In  1872,  a  way  known  as  the  "Old 
Salt  Road."  It  is  admitted  that  this  way 
was  then  "a' public  way,  established  by  ad- 
verse use  for  over  twenty  years,  twenty-five 
feet  wide."  This  way  was  crossed  by  the 
Boston  &  Maine  Railroad,  and  the  railroad 
company  "planked  between  and  outside  the 
rails,  built  and  graded  the  approaches,  and 
have  maintained  them  ever  since  at  the 
crossing  of  the  railroad  and  the  Salt  Road." 
This  crossing  has  been  traveled  by  the  pub- 
lic ever  since  the  construction  of  the  rail- 
road, the  same  as  the  old  road  had  been 
traveled  before.  But  the  railroad  commis- 
sioners have  never  fixed  the  manner  and 
conditions  of  this  crossing. 

The  county  commissioners,  by  due  pro- 
ceedings, which  were  closed  in  1887,  located 
a  highway  "over  the  general  line  of  the  Salt 
Road."  It  is  admitted  that  "no  portion  of 
the  old  public  way  known  as  the  'Salt  Road' 
was  outside  of  the  limits  of  the  highway  as 
laid  out  by  the  commissioners  in  1887,  at  the 
railroad  crossing;  but,  while  the  highway 
was  laid  out  substantially  over  the  public 
way  known  as  the  'Salt  Road,'  there  were 
some  places  where  the  Salt  Road,  hi  its 
windings,  was  outside  of  the  limits  of -the 
highway  as  laid  out." 

By  due  proceedings,  which  were  closed  in 
1894,  the  county  commissioners  discontinued 
the  highway  laid  out  by  them  In  1887,  and 
located  a  new  highway  crossing  the  Boston 
&  Maine  Railroad  at  Temple  avenue,  1,465 
feet  from  the  Old  Salt  Road  crossing. 

The  selectmen  of  Old  Orchard  petitioned 
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the  railroad  commissioners  to  determine  the 
manner  and  conditions  of  crossing  the  rail- 
road track  at  Temple  avenue,  in  the  new 
highway,  under  the  provisions  of  Rev.  St. 
c.  18,  |  27,  aa  amended.  The  railroad  com- 
missioners, it  seems,  were  in  doubt  whether 
there  is  now  a  legal  crossing  at  the  Old 
Salt  Road,  but  Intimated  that,  if  such  is  the 
fact,  they  would  be  unwilling  to  allow  an- 
other crossing  so  near  it  They  assumed, 
however,  that  by  the  discontinuance  of  the 
old  highway,  in  1894,  there  is  "no  legal  cross- 
ing of  the  Boston  &  Maine  Railroad  by  the 
highway  at  what  Is  known  as  the  'Old  Salt 
Road,'"  and  they  "decided  to  grant  the 
prayer  of  the  petition,  and  report  the  matter 
to  the  court" 

At  the  hearing  upon  the  acceptance  of  this 
report  of  the  railroad  commissioners,  It  ap- 
peared also  that  the  town  of  Old  Orchard 
never  opened  or  constructed  the  highway 
located  in  1887;  that  the  town  resisted  all 
efforts  to  compel  it  to  do  so;  that  the  own- 
ers of  land  adjoining  did  build  or  repair 
some  portions  of  it;  that  the  prescriptive 
way  was  passable  at  the  time  the  highway 
was  located  over  it;  and  that  the  public  con- 
tinued to  travel  upon  it  down  to  the  time  of 
the  hearing,  the  same  as  It  had  done  before 
the  highway  was  located.  Thereupon  the 
presiding  Justice  ruled,  "as  a  matter  of  law, 
that  the  public  has  lost  its  right  of  crossing 
the  track  of  the  Boston  &  Maine  Railroad 
Company  at  the  place  where  the  'Old  Salt 
Road,'  so  called,  formerly  was,  and  where 
the  highway  was  laid  out  by  the  county 
commissioners,  and  discontinued  In  1894," 
and  therefore  accepted  the  report  of  the 
railroad  commissioners. 

The  correctness  of  this  ruling  is  the  only 
question  presented  by  the  exceptions.  We 
think  the  ruling  was  correct.  The  highway 
was  located  along  the  general  line  of  the  pre- 
scriptive way,  and  at  the  railroad  crossing, 
which  Is  the  point  In  question,  the  latter  way 
was  entirely  within  the  location.  Along  the 
prescriptive  way  the  public  had  an  indisputa- 
ble right  to  travel.  The  public  had  the  same 
right,  no  more,  no  less,  in  the  highway.  Can 
the  public  have  two  equivalent,  but  separate 
and  distinct,  rights  of  travel  over  the  same 
land  at  the  same  time?  We  think  not  The 
public  easement  in  the  prescriptive  way  was 
merged  in  the  public  easement  In  the  high- 
way. The  prescriptive  way  was  extinguished 
by  the  location  of  the  highway.  Hancock  v. 
Wentworth,  5  Mete.  (Mass.)  446.  See,  also, 
Chadwick  v.  McCausland,  47  Me.  342.  Coun- 
sel, In  support  of  the  exceptions,  denies  the 
authority  of  Hancock  v.  Wentworth,  supra, 
for  the  reason  that  the  town  of  Old  Orchard 
never  opened  or  built  the  located  highway, 
while  in  the  case  of  Hancock  v.  Wentworth 
the  way  was  opened  and  built  It  Is  con- 
tended that  the  new  location  could  not  ex- 


tinguish the  old  easement  until  the  town  took 
possession  to  build  or  repair;  and  that,  if 
the  town  failed  for  six  years  to  open  that 
highway,  it  would  be  discontinued  by  virtue 
of  the  statute  (Rev.  St  c.  18,  §  36);  and  that 
the  original  easement  would  remain  in  the 
public.  In  other  words,  it  Is  claimed  that 
the  location  would  not  take  effect,  so  as  to 
extinguish  the  easement  In  the  prescriptive 
way,  until  the  way  was  opened  and  built. 
We  think  otherwise.  The  location  of  a  high- 
way Is  a  definite  judicial  act.  It  Is  made  a 
matter  of  record.  The  time  of  location  is 
certain.  The  righto  of  the  public  and  the 
duties  of  the  town  become  fixed  from  that 
time.  The  precise  time  of  opening  and 
building  a  way  is,  within  certain  limits,  a 
matter  of  municipal  convenience  and  discre- 
tion. The  opening  and  building  adds  noth- 
ing to  the  legal  effect  of  the  location.  It  is 
true  that  the  payment  of  land  damages  is 
postponed  until  the  land  "has  been  entered 
upon  and  possession  taken  for  the  purpose 
of  construction  or  use."  But  this  does  not 
control  the  legal  effect  of  the  location.  Un- 
til possession  is  taken  by  the  town,  the  land- 
owner is  not  disturbed  in  the  beneficial  use 
of  his  property.  The  statute  does  not  give 
the  town  any  option  about  building.  It  Is 
presumed  that  a  highway  duly  located  will 
be  opened  and  built  So  far  as  concerns  the 
question  under  consideration,  the  way  be- 
came a  highway  at  the  time  of  Its  location. 
It  had  a  legal  existence  from  that  time. 
The  location,  ex  proprio  vigore,  extinguished 
the  prior  easement  Ballard  v.  Butler,  30 
Me.  94;  Muesey  v.  Union  Wharf,  41  Me.  34. 
Were  the  rule  otherwise,  it  may  well  be 
questioned  whether,  in  a  case  like  this, 
where  the  way  is  actually  open  and  passa- 
ble, and  is  used  by  the  public  for  the  pur- 
poses of  travel  at  the  time  of  location,  any 
formal  technical  act  of  opening  is  necessary. 
Heald  v.  Moore,  79  Me.  271,  9  Atl.  734. 

It  is  contended  that  the  result  at  which  we 
have  arrived  works  a  hardship  upon  the 
public  as  well  as  upon  the  owners  of  the 
land  adjoining  the  prescriptive  way;  that 
whereas,  before  the  various  proceedings  of 
the  county  commissioners,  both  the  public 
and  the  landowners  had  certain  rights  in  the 
old  way,  now  they  have  none,  in  either  the 
old  or  the  new.  Very  true.  But  it  is  to  be 
presumed  that  those  who  were  injured  In 
their  property  by  either  the  location  or  dis- 
continuance of  the  highway  have  received 
damages  therefor.  Heald  v.  Moore,  supra. 
And  the  public,  by  which,  In  Its  organized 
capacity,  the  highway  was  first  located,  and 
then  discontinued,  will  be  supposed  to  be 
content  with  such  avenues  for  travel  as  Its 
own  tribunals  have  afforded. 

It  Is  the  opinion  of  the  court  that  the  ex- 
ceptions should  be  overruled. 

Exceptions  overruled. 
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(91  He.  146) 

GOULD  ▼.  FORD  et  aX 

(Supreme  Judicial  Court  of  Maine.    Jan.  1, 

1898.) 

Poor  Dsbtobs— Bond—  Approval— Discloscrb— 

Fees—  Adjourn  mbnt. 

1.  When  the  justices  approving  a  poor  debt- 
or's bond  are  not  selected  according  to  the  di- 
rections of  the  statute,  it  cannot  be  treated  as 
a  statute  bond,  and  can  only  be  held  good  at 
common  law. 

2.  There  is  no  provision  of  the  statute  which 
,  makes  the  payment  of  fees  to  the  justices,  or 

any  formal  organization,  a  prerequisite  condi- 
tion to  the  exercise  of  the  power  to  adjourn,  ex- 
pressly conferred  upon  the  justices  sitting  in  a 
poor  debtor  disclosure  by  Rev.  St  c.  113,  SJ  5, 
28,  42. 

3.  Where  a  citation  was  operative  in  bringing 
all  the  parties  interested  in  a  poor  debtor  dis- 
closure to  the  place  of  disclosure  at  the  time 
appointed  in  the  forenoon,  and  in  procuring  the 
attendance  of  the  justices  requisite  to  constitute 
the  court,  held,  that  an  adjournment  was  suffi- 
ciently regular  that  secured  the  reassembling 
of  the  court  and  the  reappearance  of  the  par- 
ties and  their  attorneys  at  the  time  specified  for 
an  adjourned  session  In  the  afternoon  session; 
also,  it  appearing  that  it  was  done  by  unani- 
mous consent  of  all  present,  held,  that  no  in- 
justice or  inconvenience  was  occasioned  by  it, 
and  there  is  no  substantial  reason  for  declaring 
it  irregular  or  unauthorized. 

4.  In  fulfilling  the  conditions  of  a  poor  debt- 
or's bond,  good  only  at  common  law,  the  debtor 
is  not  required  to  perform  any  other  of  the 
statute  provisions  than  those  named  in  the 
bond. 

5.  In  this  case  the  court  holds  that  the  debt- 
or submitted  himself  to  examination  before  two 
justices  of  the  peace  and  of  the  quorum,  and 
took  the  oath  prescribed,  as  the  result  of  a  legal 
citation  for  that  purpose,  and  that  he  has  per- 
formed one  of  the  alternative  conditions  of  his 
bond  according  to  its  terms  and  requirements. 

(Official.) 

Report  from  supreme  judicial  court,  Penob- 
scot county. 

This  was  an  action  by  Walter  B.  Gould 
against  John  H.  Ford  and  others  on  a  six- 
months  poor  debtor's  bond,  the  plaintiff 
claiming  a  forfeiture  because  the  poor  debt- 
or's oath  was  administered  by  two  justices 
who,  as  is  claimed,  had  no  jurisdiction  to 
grant  to  the  principal  debtor  his  discharge. 
The  following  facts  were  found  by  the  jus- 
tice presiding,  the  case  having  been  referred 
to  the  court: 

The  citation  to  appear  at  the  time  and 
place  of  disclosure  was  duly  served  upon  the 
creditor,  who  appeared  accordingly  with 
counsel  and  a  justice  who  was  selected  by 
him  to  act  for  the  purpose  of  such  disclo- 
sure. 

After  the  parties  got  together  within  the 
hour  after  the  time  prescribed  by  the  notice, 
there  being  present  ttae  debtor  and  creditor 
and  their  respective  counsel,  and  also  the 
two  justices  selected  by  the  parties,  and  aft- 
er an  examination  of  the  citation  and  the 
officer's  return  thereon,  some  one  remarked 
that  the  funeral  of  the  late  Judge  Dutton 
would  occur  at  11  o'clock  (the  persons  above 
named  having  met  at  10  o'clock),  and  that 
the  members  of  the  bar  were  Invited  to  at- 
tend, when  it  was  remarked  that  an  adjourn- 


ment might  be  made  for  that  purpose,  after 
an  organization  was  effected.  Thereupon 
the  attorney  for  the  debtor  said,  "We  will 
consider  this  an  organization,"  and  no  one 
objected  to  it  or  said  a  word  to  the  contrary; 
and  then  the  attorney  for  the  creditor  re- 
marked that  "the  counsel  for  the  parties 
had  the  power  to  assent  to  an  adjournment, 
and  that  he  was  always  ready  to  adjourn 
either  for  the  marriage  or  burial  of  a  brother 
lawyer";  and  so,  without  further  words  or 
action,  the  disclosure  was  adjourned  until  2 
o'clock  In  the  afternoon,  for  the  purpose  of 
attending  the  funeral. 

Promptly  at  2  o'clock  all  the  same  parties 
were  present  at  the  place  where  they  met  in 
the  forenoon,  excepting  the  creditor  and  his 
attorney,  who,  however,  came  in  about  30 
minutes  later. 

On  their  reassembling,  the  justice  for  the 
creditor  was  paid  his  fees,  and  those  of  the 
justice  for  the  debtor  were  arranged  satisfac- 
torily by  the  debtor's  attorney,  and  the  pro- 
ceedings were  announced  to  be  in  readiness 
for  hearing  the  disclosure,  when  the  attor- 
ney for  the  creditor  anounced  that  the  jus- 
tices had  no  jurisdiction  in  the  premises,  in 
bis  opinion,  because  the  disclosure  was  ad- 
journed in  the  morning  without  any  author- 
ity therefor  before  the  court  of  disclosure 
was  duly  organized;  and  be  withdrew  his 
justice,  and  said  he  was  not  authorized  to 
act  for  him,  and  that  the  proceedings  were 
In  his  Judgment  utterly  void.  Whereupon 
the  Justice  for  the  creditor,  under  the  advice 
of  the  creditor's  attorney,  declined  to  fur- 
ther act,  and  refused  to  pay  back  tbe  fees 
which  had  been  prepaid  to  him;  and  there- 
upon both  the  creditor  and  counsel,  as  well 
as  the  Justice  selected  by  the  creditor,  went 
away. 

After  the  creditor's  attorney  had  with- 
drawn the  creditor's  magistrate,  and  refused 
to  participate  in  the  hearing,  the  debtor  pro- 
ceeded to  the  bouse  of  a  deputy  sheriff  of 
the  county,  a  resident  of  Ellsworth,  but 
found  that  he  was  in  Bar  Harbor,  and  would 
not  return  until  the  next  day;  and,  as  there 
was  no  other  deputy  then  living  in  Ellsworth 
who  could  be  called  in  to  select  a  new  Jus- 
tice, the  justice  selected  by  the  debtor  ad- 
journed the  proceedings  until  the  next  fore- 
noon, at  10  o'clock  a.  m.,  when  the  deputy 
sheriff's  presence  was  secured,  and  he  se- 
lected a  justice  for  the  creditor,  when  the 
two  justices  thus  constituting  the  court 
heard  the  disclosure  of  the  debtor,  adminis- 
tered the  statutory  oath,  and  granted  him  a 
discharge;  the  proceedings  being  conducted 
as  Indicated  by  the  records  and  papers  put 
In  evidence  at  the  trial. 

The  defense  pleaded  the  disclosure  and 
discharge  of  the  debtor  as  regularly  obtain- 
ed, and  claimed  that  the  damages  should  be 
chancered,  and  that  actual  damages  or  nom- 
inal damages  only  be  recovered  If  the  actual 
disclosure  and  discharge  be  Irregular  in  any 
way,  and  the  court  should  find  that  the 
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plaintiff  warn  entitled  to  recover  any  dama- 
ges.   Judgment  for  defendants. 

A.  W.  Weatherbee,  for  plaintiff.  M.  Laugh- 
lln  and  D.  B.  Hurley,  for  defendants. 

WHITEHOXJSH,  3.  This  Is  an  action  on 
a  poor  debtor's  bond  given  to  obtain  the 
principal  defendant's  release  from  arrest  on 
execution. 

It  is  provided  by  sections  24  and  42,  c.  113, 
Eev.  St,  that  such  a  bond  may  be  approved 
In  writing  by  two  Justices  of  the  peace  and 
quorum,  one  to  be  selected  by  the  debtor 
and  the  other  by  the  creditor,  his  agent  or 
attorney,  and,  in  the  event  of  the  creditor's 
neglect  or  refusal  to  make  a  selection,  one 
may  be  selected  by  the  officer. 

In  this  case  the  sureties  on  the  bond  ap- 
pear to  have  been  approved  In  writing  by 
two  "disinterested  Justices  of  the  peace  and 
of  the  quorum,"  but  there  Is  nothing  in  their 
certificate  of  approval  or  elsewhere  In  the 
bond  to  indicate  by  whom  either  of  these 
Justices  was  selected.  As  It  does  not  appear 
that  the  Justices  approving  the  bond  were 
selected  according  to  the  directions  of  the 
statute,  it  cannot  be  treated  as  a  statute 
bond,  and  It  can  only  be  held  good  at  comr 
mon  law.  Smith  v.  Brown,  61  Me.  70,  and 
cases  cited.  It  has,  Indeed,  been  contended 
with  much  force  of  reason,  that  the  act  of 
the  creditor  In  accepting  such  a  bond,  and 
bringing  a  suit  upon  it,  ought  to  be  deemed 
a  waiver  of  the  statutory  method  of  approv- 
al, or  sufficient  to  estop  the  creditor  from 
asserting  .that  It  Is  not  a  statute  bond;  but 
in  this  state  the  court  appears  to  have  adopt- 
ed the  opposite  view,  and  the  question  must 
now  be  deemed  res  Judicata. 

One  of  the  alternative  conditions  of  this 
bond  Is  that  If  the  debtor  within  six  months 
from  Its  execution  "shall  cite  the  creditor 
before  two  Justices  of  the  peace  and  of  the 
quorum,  and  submit  himself  for  examina- 
tion, agreeably  to  chapter  113  of  the  Revised 
Statutes,  and  take  the  oath  prescribed  in  the 
thirtieth  section  of  that  chapter,  then  this 
obligation  to  be  void." 

It  is  contended  in  behalf  of  the  defense 
that,  upon  the  statement  of  facts  and  rec- 
ords submitted  In  this  case,  the  debtor  is 
shown  to  have  performed  this  condition  of 
the  bond  according  to  its  precise  terms  and 
requirements. 

It  appears  from  the  records  In  the  case 
that,  within  the  six  months  named  in  the 
bond,  the  debtor  duly  cited  the  creditor  be- 
fore two  Justices  of  the  peace  and  of  the 
quorum,  submitted  himself  to  examination, 
"made  a  full  disclosure  of  the  actual  state  of 
bis  affairs,  and  of  all  his  property,  rights, 
and  credits,  answered  all  proper  interrogato- 
ries in  regard  to  the  same,  and  complied  with 
all  other  requirements  of  the  statue  regulat- 
ing poor  debtors,"  and  thereupon  took  the 
oath  prescribed  In  section  30,  c  113,  of  the 
Bevised  Statutes.  But  it  is  argued  on  the 
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part  of  the  plaintiff  that,  although  this  rec- 
ord would  seem  to  show  a  full  compliance 
with  the  literal  requirements  of  the  bond, 
the  justices  who  signed  the  record  had  no 
jurisdiction  of  the  matter  at  the  time  they 
heard  the  disclosure  and  administered  the 
oath,  and  that  these  proceedings  were  there- 
fore void. 

It  appears  from  the  statement  of  facts  that 
the  time  fixed  in  the  citation  for  the  exam- 
ination was  10  o'clock  in  the  forenoon,  and 
that  within  an  hour  after  that  time  the 
debtor  and  the  creditor  both  appeared  with 
their  respective  counsel,  and  each  selected 
and  procured  the  attendance  of  a  justice  to 
hear  the  disclosure;  that  "after  an  examina- 
tion of  the  citation  and  the  officer's  return 
thereon,"  but  before  the  justices  had  actual- 
ly received  their  fees  for  services,  by  the 
unanimous  consent  of  parties,  attorneys,  and 
justices,  the  disclosure  was  adjourned  until 
2  o'clock  In  the  afternoon  of  the  same  day 
for  the  purpose  of  attending  the  funeral  of 
a  member  of  the  bar;  that,  at  the  time  and 
place  to  which  the  adjournment  was  taken, 
the  parties  and  their  attorneys  and  the  jus- 
tices selected  were  again  present,  the  appro- 
priate fee  was  paid  to  the  justice  selected 
by  the  creditor,  and  payment  to  the  other 
Justice  duly  guarantied.  But  the  attorney 
for  the  creditor  then  objected  to  the  juris- 
diction of  the  justices,  on  the  ground  that  the 
adjournment  from  10  o'clock  until  2  was  tak- 
en before  the  court  was  duly  organized,  and 
was  therefore  without  authority, in  law;  and, 
under  the  advice  of  the  creditor's  attorney, 
the  justice  selected  by  the  creditor  refused 
to  act  further,  and  with  the  creditor  and  his 
attorney  withdrew  from  the  place  of  the 
hearing.  Thereupon  the  justice  selected  by 
the  debtor  adjourned  the  proceedings  until 
10  o'clock  In  the  forenoon  of  the  next  day, 
when  a  Justice  for  the  creditor  was  selected 
by  the  officer,  in  acordance  with  section  42, 
c.  113,  Rev.  St.,  and  the  disclosure  heard  and 
the  oath  administered  by  the  two  justices 
then  constituting  the  court,  as  already  stat- 
ed. 

Section  28,  c.  113,  Rev.  St,  declares  that 
"the  examination  shall  be  before  two  dis- 
interested justices  of  the  peace  and  quorum, 
*  *  *  who  may  adjourn  as  provided  in  sec- 
tion five,  and  shall  examine  the  citation  and 
return,  and  if  found  correct  shall  examine 
the  debtor  on  oath,"  etc.  Section  5  provides 
that  "the  justices  may  adjourn  from  time  to 
time,  If  they  see  cause;  and  if  either  of  them 
is  not  present  at  the  adjournment,  the  other 
may  adjourn  to  another  time." 

It  will  be  perceived  that  in  section  28  the 
mention  of  the  right  to  "adjourn  as  provided 
in  section  five"  precedes  the  specification  of 
the  duty  to  "examine  the  citation";  but  ir 
this  case  the  only  examination  of  the  cita- 
tion made  by  these  Justices,  or  before  these 
justices,  appears  to  have  been  made  imme- 
diately after  their  selection  on  the  first  morn- 
ing, and  before  the  first  adjournment    The 
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justices  then  present,  selected  by  the  debtor 
and  creditor  as  required  by  the  statute,  Were 
"disinterested  Justices  of  the  peace  and  of 
the  quorum,"  legally  qualified  and  competent 
to  act  In  the  matter.  There  is  no  provision 
of  the  statute  which  makes  the  payment  of 
fees  to  the  justices  or  any  formal  organiza- 
tion a  prerequisite  condition  to  the  exercise 
of  the  power  to  adjourn,  expressly  conferred 
upon  "the  Justices"  by  sections  5,  28,  and  42. 
It  is  entirely  competent  for  the  Justices  to 
assent  to  delay  in  the  arrangements  for  the 
payment  of  their  fees,  or  to  waive  such  pay- 
ment altogether.  In  this  case  the  Justice 
selected  by  the  creditor  promptly  appeared 
at  the  time  and  place  to  which  the  adjourn- 
ment was  had,  and  accepted  the  fees  tender- 
ed him.  The  creditor  and  his  attorney,  and 
the  justice  selected  by  the  debtor,  were  also 
present,  and  the  debtor  again  appeared  to 
make  his  disclosure.  The  citation  had  been 
operative  in  bringing  all  the  parties  interest- 
ed to  the  place  of  disclosure  at  the  time  ap- 
pointed therefor  in  the  forenoon,  and  in  pro- 
curing the  attendance  of  the  justices  requi- 
site to  constitute  the  court.  The  adjourn- 
ment was  sufficiently  regular  to  be  effectual 
In  securing  the  reassembling  of  the  court 
and  the  reappearance  of  the  parties  and  their 
attorneys  at  the  time  specified  for  the  after- 
noon session.  The  "justices"  regularly  se- 
lected and  legally  in  attendance  adjourned, 
as  they  were  authorized  to  do  by  the  express 
language  of  the  statute.  It  was  done  by 
unanimous  consent  of  all  present.  No  In- 
justice or  inconvenience  was  occasioned  by 
it,  and  no  substantial  reason  has  been  sug- 
gested for  declaring  It  irregular  and  unau- 
thorized. 

The  afternoon  session  must  therefore  be 
deemed  a  legal  one.  But,  under  the  advice 
of  the  creditor's  attorney,  the  justice  chosen 
by  the  creditor  refused  to  participate  In  the 
examination,  and  withdrew  from  the  room. 
It  would  seem  that  the  contingency  specified 
in  section  42,  c.  113,  had  then  arisen,  and 
that  the  creditor  then  "neglected  and  re- 
fused to  procure  'the  attendance  of  a  Justice." 
If  so,  the  justice  chosen  by  the  debtor  was 
then  authorized  to  adjourn  not  exceeding  24 
hours,  to  enable  the  debtor  to  procure  the 
attendance  of  another  justice.  This  course 
was  pursued,  and  the  disclosure  proceeded 
to  the  final  result  already  stated.  It  thus 
appears  that  the  debtor  submitted  himself 
to  examination  before  two  Justices  of  the 
peace  and  of  the  quorum,  and  took  the  oath 
prescribed,  as  the  result  of  a  legal  citation 
for  that  purpose. 

It  is  unnecessary  to  determine  whether,  up- 
on the  doctrine  respecting  the  withdrawal 
of  one  of  the  justices,  laid  down  by  a  ma- 
jority of  the  court  In  Ross  v.  Berry,  49  Me. 
434,  this  proceeding  could  have  been  held  a 
legal  performance  of  the  condition  of  the  de- 
fendant's bond,  if  it  had  been  a  statute  bond; 
for  it  has  been  seen  that  the  bond  in  suit 
is  not  a  statute  bond,  and  is  only  good  at 


common  law.  And  It  has  been  held  in  nu- 
merous cases  In  this  state  that  In  fulfilling 
the  conditions  of  a  poor  debtor's  bond,  which 
is  good  only  at  common  law,  the  debtor  Is 
not  required  to  perform  any  other  of  the 
statute  provisions  than  those  named  in  the 
bond.  Clark  v.  Metcalf,  38  Me.  122;  Flow- 
ers v.  Flowers,  45  Me.  469;  Bank  v.  Lord,  49 
Me.  99;  Ross  v.  Berry,  Id.  434;  Bell  v.  Fur- 
bush,  56  Me.  178;  Smith  v.  Brown,  61  Me.  70. 

In  the  case  at  bar  there  was  full  compli- 
ance on  the  part  of  the  debtor  with  one  of 
the  alternative  conditions  of  a  common-law 
bond;  and  the  language  of  the  court  in  Bell 
v.  Furbush,  supra,  Is  peculiarly  applicable 
here:  "The  debtor  did  cite  the  creditor,  did 
submit  himself  to  examination  in  accordance 
with  the  terms  of  his  bond,  before  two  justices, 
and  take  the  required  oath;  and,  the  bond 
not  being  a  statute  bond,  it  matters  not,  ac- 
cording to  the  cases  above  cited,  that  the 
requirements  of  the  statute  were  disregard- 
ed in  their  selection  and  proceedings.  It  is 
a  satisfaction  to  remark  that  there  are  no 
apparent  equities  with  the  creditor.  He  de- 
clined to  hear  the  proffered  disclosure,  and 
sought  to  work  a  forfeiture  of  the  bond  by 
a  resort  to  technicalities.  For  want  of  tech- 
nical accuracy  in  the  outset  In  the  taking  of 
his  bond,  the  effort  proves  unavailing." 

Judgment  for  defendants. 


(70  Conn.  S42) 

Appeal  of  GUINAN. 
(Supreme  Court  of  Errors  of  Connecticut.    Feb. 

8,  1898.) 
Gift—  What  Constitutes— Evidence  or—  Estop- 
pel. 

1.  A  delivery  of  bank  books  with  Intent  to  vest 
In  the  donee  the  title  to  the  money  therein  rep- 
resented is  a  sufficient  delivery  to  constitute  a 
valid  gift  of  the  money. 

2.  On  the  question  of  the  validity  of  a  gift  of 
money  by  delivery  of  the  bank  books  shortly  be- 
fore the  donor's  death,  the  declarations  of  the 
donor  made  prior  to  such  delivery,  as  to  her  in- 
tention to  give  the  money  to  the  donee,  are  ad- 
missible. 

3.  A  conversation  had  between  a  judge  of 
probate  and  an  administratrix,  prior  to  her  ap- 
pointment, concerning  a  gift  of  money  made  to 
the  latter  by  intestate  shortly  before  her  death, 
by  delivery  of  the  bank  books,  and  the  refusal 
of  the  banks  to  pay  the  money  except  to  the 
administrator  of  intestate's  estate,  is  admissible 
to  show  the  purpose  of  the  administratrix  in  pro- 
curing her  own  appointment  as  such. 

4.  An  administratrix  claiming  title  to  certain 
money  of  the  intestate  through  a  delivery  to 
her  by  intestate,  shortly  before  her  death,  of  the 
bank  books,  with  the  intention  of  thereby  giving 
to  her  the  money  therein  represented,  but  which 
the  banks  refuse  to  pay  except  to  the  adminis- 
trator or  administratrix  of  intestate's  estate,  who 
procures  her  own  appointment  as  such  for  the 
purpose  of  procuring  payment,  is  not  estopped 
to  claim  title  to  the  money  in  her  own  right 
by  receipting  to  the  banks  therefor  as  adminis- 
tratrix. 

Appeal  from  superior  court,  New  Haven 
county;  Frederick  B.  Hall,  Judge. 

Final  accounting  by  Winifred  Miller,  ad- 
ministratrix of  the  estate  of  Kate  Healy, 
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deceased.  From  the  order  of  the  probate 
court  approving  and  allowing  said  account, 
Maria  Gulnan  appealed  to  the  superior 
court  In  New  Haven  county,  where  Judgment 
was  rendered  for  Winifred  Miller.  For  al- 
leged errors  In  the  rulings  of  the  court, 
Maria  Gulnan  appeals.     No  error. 

The  court  of  probate  in  the  district  of 
Waterbury  appointed  Winifred  Miller  admin- 
istratrix on  the  estate  of  Kate  Healy,  who 
had  died  intestate  in  that  district  On  the 
24th  day  of  April,  1897,  pursuant  to  an  or- 
der of  notice  by  said  court  to  all  persons  in 
Interest,  and  duly  complied  with,  she  Bet- 
tied  her  administration  account,  which  was 
accepted,  allowed,  and  approved  by  the  said 
court  From  the  order  and  decree  of  that 
court  approving  and  allowing  the  said  ac- 
count Maria  Gulnan  appealed  to  the  supe- 
rior court,  and  assigned  the  following  as 
her  reasons  of  appeal:  "(1)  Said  Kate  Healy, 
the  decedent  was  at  the  time  of  her  death 
the  owner  of  certain  Jewelry,  clothing,  two 
trunks,  one  satchel,  and  about  $1,200  in  cash, 
which  was  deposited  in  part  in  the  Derby  Sav- 
ings Bank,  at  Derby,  Conn.,  in  part  In  the 
Ansonia  Savings  Bank,  at  Ansonla,  Conn., 
and  in  part  in  the  Waterbury  Savings  Bank, 
at  Waterbury,  Conn.  (2)  After  her  appoint- 
ment as  said  administratrix  on  the  estate  of 
said  Kate  Healy,  said  Winifred  Miller  did, 
as  said  administratrix,  demand  and  receive 
said  $1,200  from  said  banks.  (3)  Said  Wini- 
fred Miller,  administratrix,  as  aforesaid,  did 
neglect  and  refuse  to  make  any  account  of 
said  $1,200  as  a  part  of  the  estate  of  said 
Kate  Healy  in  said  administration  account 
or  charge  herself  with  the  same  or  any  part 
thereof,  but  on  the  contrary,  did  in  said  ad- 
ministration account  represent  said  estate 
as  without  any  assets  whatsoever.  (4)  Said 
$1,200  was  at  the  time  of  the  death  of  said 
Kate  Healy,  and  ever  since  has  been,  and 
still  Is,  a  part  of  the  estate  of  said  Kate 
Healy,  and  should  have  been  included  In 
said  administration  account,  and  charged 
therein  against  said  Winifred  Miller,  as  ad- 
ministratrix." The  appellee,  the  said  Wini- 
fred Miller,  for  defense  to  these  reasons  of 
appeal,  said:  Paragraphs  1,  2,  and  4  of  the 
appellant's  reasons  of  appeal  are  denied. 
Paragraph  3  of  said  reasons  of  appeal  is  ad- 
mitted. The  superior  court  found  the  issue 
for  the  appellee,  and  rendered  Judgment 
that  the  said  order  and  decree  of  the  said 
court  of  probate  be  affirmed,  with  costs. 
The  appellant,  Maria  Gulnan,  now  appeals 
to  this  court 

The  finding  of  facts  Is  this:  "(1)  Kate 
Healy,  of  Waterbury,  died  intestate  at  Nau- 
gatuck,  on  the  4th  of  April,  1896,  of  pneu- 
monia. (2)  Unless,  upon  the  facts  herein- 
after stated,  the  $1,200,  which  at  the  time  of 
her  death  was  on  deposit  in  her  name  in  the 
Derby  Savings  Bank,  the  Ansonla  Savings 
Bank,  and  the  Waterbury  Savings  Bank,  Is 
to  be  regarded  as  a  part  of  her  estate,  she 


left  no  estate,  excepting  a  few  articles  of 
wearing  apparel  and  personal  property,  of 
no  value.  (3)  The  said  Kate  Healy,  who 
was  unmarried,  left,  surviving  her,  a  broth- . 
er,  residing  in  Massachusetts,  a  sister  Maria 
Gulnan,  the  appellant,  wife  of  Patrick  Gul- 
nan, of  Shelton,  a  sister  Winifred  Miller,  wife 
of  Charles  Miller,  of  Waterbury,  and  Thomas 
Bergen,  of  Ansonia,  who  is  a  child  of  a  de- 
ceased sister.  (4)  Said  Kate  Healy  had  for 
many  years  worked  as  a  servant  girl,  and 
the  said  $1,200  was  money  she  had  sav- 
ed from  her  earnings,  and  had  deposited  in 
said  banks.  (5)  When  out  of  employment 
or  unable  to  work,  she  had  made  her  home 
with  her  sister  Winifred  Miller,  for  whom 
she  had  a  greater  affection  than  for  her 
other  relatives,  and  who  for  many  years 
she  had  Intended  should  have  her  money 
upon  her  death.  She  had  so  lived  with  her 
sister  Winifred  several  years  In  all,  without 
paying  board.  (6)  Said  Kate  Healy,  at  the 
time  of  her  death,  was  visiting  a  Mrs.  La- 
vlgne,  for  whom  she  had  worked.  She  had 
left  the  house  of  her  sister  Mrs.  Miller,  at 
Waterbury,  on  Wednesday,  April  1st  and 
died  on  the  following  Saturday.  The  physi- 
cian who  attended  her  at  the  house  of  Mrs. 
Lavlgne  on  Wednesday,  April  1st  found  she 
had  pneumonia  and  on  the  following  day 
Kate  Healy  caused  her  sister  Winifred  Mil- 
ler to  be  sent  for.  (7)  Mrs.  Miller,  in  com- 
pany with  a  friend,  Mrs.  Caulneld,  arrived 
Thursday  evening,  April  2d.  While  they 
were  alone  with  Kate  Healy  in  the  room 
where  she  was  sick  in  bed,  Kate  Healy  took 
the  three  bank  books  In  question  from  un- 
der her  pillow,  and  gave  them  to  the  said 
Winifred  Miller,  and  also  gave  to  her  the 
keys  to  her  trunks,  which  she  took  from  a 
small  satchel.  (8)  In  giving  bhese  articles  to 
Mrs.  Miller,  Kate  Healy  said:  'Those  bank 
books  I  give  to  you,  and  the  keys  to  my 
trunks.  These  are  yours,  and  everything  I 
got  belongs  to  you.  If  anything  happens  to 
me,  I  want  you  to  have  everything.'  (9)  I 
find  that  at  the  time  of  making  sold  gifts 
to  Mrs.  Miller,  the  said  Kate  Healy  was  in 
the  expectation  of  immediate  death,  and 
that  in  making  said  gifts,  she  intended  that 
the  same  should  take  effect  immediately,  as 
absolute  gifts  of  said  bank  books  and  of  the 
said  money  in  said  savings  banks.  (10) 
Soon  after  the  death  of  Kate  Healy,  Mrs. 
Miller,  with  said  bank  books,  applied  at  said 
savings  banks  for  the  money  credited  upon 
said  books,  but  was  informed  by  the  several 
cashiers  that  the  money  could  only  be  paid 
to  a  duly-appointed  administrator  or  admin- 
istratrix upon  Kate  Healy's  estate;  and  one 
of  said  cashiers,  to  whom  she  had  told  the 
circumstance  of  said  gift  advised,  as  the 
proper  way  to  get  said  money,  to  see  the 
Judge  of  probate,  and  take  out  letters  of  ad- 
ministration. (11)  Mrs.  Miller  thereupon, 
«n  the  8th  day  of  April,  applied  for  letters 
of  administration,  and  informed  the  Judge 
of  probate  that  said  bank  books  had  been 
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given  to  her  by  her  sister,  and  of  all  the  cir- 
cumstances. The  Judge  of  probate  advised 
her  to  consult  an  attorney  before  taking  out 
administration,  and  went  with  her  to  the 
office  of  the  late  D.  F.  Webster.  After  hav- 
ing laid  all  the  facts  before  her  said  counsel, 
Mr.  Webster,  she  was  advised  by  him  that 
the  easiest  way  for  her  to  get  her  money, 
without  a  lawsuit,  was  to  apply  to  be  her- 
self appointed  administratrix.  (12)  Acting 
upon  such  advice,  and  for  the  sole  purpose 
of  procuring  for  herself  said  money,  which 
she  was  advised  and  believed  belonged  to 
her,  she  applied  to  be  appointed,  and  on  the 
14th  of  said  April  was  appointed,  administra- 
trix of  said  estate,  and  gave  bonds  to  the 
amount  of  $1,200.  (13)  Upon  furnishing 
proof  of  her  said  appointment  to  said  banks, 
said  moneys  were  paid  over  to  Mrs.  Miller, 
and  she  receipted  for  the  same  as  such  ad- 
ministratrix. (14)  No  appraisers  were  ever 
appointed  on  said  estate,  nor  was  any  Inven- 
tory ever  filed.  (15)  On  the  24th  of  April, 
1897,  said  Winifred  Miller  filed  her  final 
account,  Exhibit  D,  hereto  attached  as  a 
part  of  this  finding,  in  which  she  represent- 
ed said  estate  consisted  of  no  property.  (16) 
Said  account  was  accepted  and  approved  by 
said  court  of  probate.  (17)  Upon  the  trial 
of  said  case  In  this  court,  counsel  for  the 
appellant  objected  to  the  evidence  offered  by 
the  appellee  of  the  declarations  of  the  de- 
ceased, Kate  Healy,  made  prior  to  said  2d 
of  April,  1896,  as'  to  her  intention  to  give  said 
money  to  said  Mrs.  Miller.  The  court  over- 
ruled said  objections,  and  admitted  said  evi- 
dence, and  the  appellant  excepted  to  said 
ruling.  (17%)  Counsel  for  the  appellant  ob- 
jected to  proof  of  the  conversation  between 
the  Judge  of  probate  and  Mrs.  Miller  refer- 
red to  in  paragraph  11  of  this  finding.  The 
court  overruled  said  objections,  and  permit- 
ted proof  of  said  conversation  for  the  pur- 
pose of  showing  why  the  said  Mrs.  Miller 
was  appointed  administratrix,  and  why,  as 
administratrix,  she  drew  said  moneys  from 
the  banks.  The  appellant  duly  excepted  to 
said  ruling.  (18)  Upon  said  facts,  the  ap- 
pellant claimed  that  there  was  no  such  ex- 
pectation of  death  upon  the  part  of  said  Kate 
Healy  as  would  render  said  gift  of  said  sav- 
ings bank  books  and  said  money  valid  as  a 
gift  causa  mortis,  and  that  said  facts  did 
not  constitute  a  valid  gift  inter  vivos  of 
said  money  in  said  savings  banks.  (19) 
That,  upon  the  facts  aforesaid,  the  said 
Winifred  -Miller  was  estopped  from  setting 
up  in  herself  any  title  to  said  bank  books,  or 
said  moneys  in  said  banks.  (19%)  That  the 
alleged  gift  was  invalid,  in  that  it  was  con- 
trary to  the  testamentary  laws  of  this  state, 
being  an  attempt  to  dispose  of  all  the  estate 
of  the  deceased  person  by  parol.  (20)  The 
court  held  upon  said  facts  that  there  was  a 
valid  gift  of  said  bank  books  and  said  mon- 
ey In  said  banks,  and  that  the  said  Wini- 
fred Miller  was  not  estopped  from  setting 
op  her  title  thereto  Is  this  action." 


V.  Munger  and  Ernest  L.  Staples,  for  ap- 
pellant   Edward  F-  Cole,  for  appellee. 

ANDREWS,  O.  3.  There  are  various  rea- 
sons of  appeal  set  down  In  the  record.  There 
Is,  however,  but  one  real  question:  Was 
there  a  valid  gift  of  the  money  from  Kate 
Healy  to  Winifred  Miller,  so  that  the  money 
belonged  to  her,  and  not  to  the  estate?  The 
superior  court  decided  that  there  was.  A 
gift  is  the  transfer  of  property  without  con- 
sideration. It  requires  two  things,— a  deliv- 
ery of  the  possession  of  the  property  to  the 
donee,  and  an  Intent  that  the  title  thereto 
shall  pass  immediately  to  him.  This  is  a 
gift  Inter  vivos.  In  such  a  gift  the  donee 
takes  an  absolute,  Indefeasible  title.  A  gift 
causa  mortis  differs  from  a  gift  Inter  vivos 
In  that  the  donee  takes  a  present  title,  liable 
to  be  devested  on  the  recovery  of  the  donor. 
If  the  donor  dies,  then  the  effect  of  the  gift 
is  the  same  as  in  the  case  of  a  gift  inter 
vivos.  It  will  not  be  denied  that  the  deliv- 
ery of  the  bank  books  by  Kate  Healy  to. 
Winifred  Miller,  if  the  Intent  existed  that 
Mrs.  Miller  should  take  the  title  to  the  mon- 
ey represented  therein,  would  be  a  sufficient 
delivery  to  make  a  valid  gift  of  the  money. 
Camp's  Appeal,  86  Conn.  88;  Minor  v.  Rog- 
ers, 40  Conn.  512;  Buckingham's  Appeal,  60 
Conn.  148,  22  Atl.  609;  Tlllinghast  v.  Whea- 
ton,  8R.L  636;  Kenlston  v.  Sceva,  64  N.  H. 
24;  Ridden  v.  Thrall,  125  N.  Y.  572,  26  N.  B. 
627;  Alger  v.  Bank,  146  Mass.  418,  15  N.  E: 
916;  Cain  v.  Moon  (1896)  2  Q.  B.  283;  Basket 
v.  Hassell,  107  U.  S.  602,  2  Sup.  Ct  415. 

The  appellant  claims  that  Mrs.  Miller  Is 
estopped  to  deny  that  the  money  belonged 
to  the  estate  of  Kate  Healy.  The  claim  Is 
that,  having  received  the  money  as  adminis- 
tratrix, she  cannot  be  allowed  to  set  up  a 
title  to  It  herself.  This  claim  really  begs  the 
question.  Mrs.  Miller  Insists  that  she  did 
not  receive  the  money  as  administratrix  at 
all;  that  all  the  time  she  claimed  to  own  It 
herself.  The  trial  court  sustained  her  claim. 
The  fact  that  she  gave  receipts  for  the  mon- 
ey which  she  signed  as  administratrix  was 
a  very  strong  circumstance  against  her  claim, 
but  it  was  not  conclusive.  It  was  for  the 
trial  Judge  to  weigh.  All  the  evidence  which 
was  objected  to,  we  think,  was  admissible, 
either  to  show  the  delivery  of  the  bank 
books,  or  the  intent  with  which  Kate  Healy 
made  the  delivery  to  Mrs.  Miller.  There  Is 
no  error.    The  other  Judges  concurred. 


(70  Conn.  848) 
SCHROEDBR  v.  TOMLINSON. 
(Supreme  Court  of  Errors  of  Connecticut.     Feb. 
8,  1898.) 

Landlord  and  Tenant —  Lb  ass  for  Li»e — Sum- 
mary Process  —  Abatement  —  Demurrer — Pri- 
ority UNDER  RECORDINO  ACT— BONA  FjDB  PUR- 
CHASERS —  Adverse   Possession — Forfeiture— 

SUBLSTTINO. 

L  Under  Gen.  St  I  1000,  providing  that  no 
proceeding  shall  be  abated  for  circumstantial  er- 
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rors  if  the  person  and  the  cause  may  be  rightly 
understood,  an  action  of  summary  process  was 
not  abatable  by  reason  of  an  error  in  the  date  of 
the  summons. 

2.  In  an  action  of  summary  process  against  a 
tenant  for  Hie,  under  a  lease  in  which  she  cov- 
enanted not  to  sublet  without  the  written  permis- 
sion of  the  lessor,  where  the  complaint  contained 
no  allegation  that  the  underletting  complained 
of  was  without  plaintiff's  written  consent,  such 
defect,  being  one  of  form,  and  not  of  substance, 
could  not  be  reached  by  a  demurrer  to  the  reply. 

3.  Under  Gen.  St.  { 1184,  providing  that  an  ex- 
ecution duly  levied  on  land,  and  returned  and  re- 
corded, shall  vest  ail  the  title  of  the  debtor  in 
the  creditor,  and  section  2961,  declaring  that  no 
conveyance  of  land  shall  be  effectual,  except  as 
to  the  grantor  and  his  heirs,  unless  recorded,  a 
bona  fide  purchaser  was  entitled  to  priority  over 
a  creditor  of  his  grantor,  whose  execution  was 
levied  after  such  conveyance,  but  before  tine  re- 
cording thereof,  where  the  proceedings  on  such 
execution  were  not  recorded  until  after  the  re- 
cording of  his  deed. 

4.  Where  a  purchaser  of  the  reversion  took  a 
proper  conveyance  thereof,  more  than  two 
months  prior  to  the  levy  of  an  execution  against 
Us  grantor,  in  pursuance  of  a  contract  made  and 
recorded  nearly  a  year  before,  the  fact  that  his 
deed  was  a  quitclaim  did  not  make  his  rights 
any  the  less  than  if  it  had  contained  full  cove- 
nants of  warrant;. 

6.  A  tenant  for  life  could  acquire  no  title  by 
adverse  possession,  subsequent  to  the  levy  of  an 
execution  on  her  behalf,  against  the  owner  of 
the  reversion,  where  her  occupancy  was  justified 
under  her  lease. 

Case  reserved  from  court  of  common  pleas, 
New  Haven  county. 

Action  of  summary  process  .  by  Anna 
Schroeder  against  Edward  D.  Tomlinson,  be- 
fore a  Justice  of  the  peace,  resulting  in  a 
Judgment  for  the  defendant.  Writ  of  error 
to  the  court  of  common  pleas,  reserved  on  a 
stipulation  containing  an  agreed  statement 
of  facta.    No  error. 

The  complaint,  after  reciting  a  lease  from 
Theodore  King  to  the  plaintiff  in  error,  In 
1869,  for  her  life,  for  "a  residence  only  for 
herself,  she  covenanting  not  to  assign  the 
lease,  or  underlet  or  otherwise  dispose  of  all 
or  any  part  of  the  premises,  without  his 
written  permission,  and  that,  if  she  should, 
the  lease  should  thereupon  expire,  and  sum- 
mary process  He  to  repossess  the  lessor,  with- 
out any  re-entry,  alleged  that  in  1892  she  did 
underlet  to  parties  unknown  to  the  defend- 
ant In  error;  that  in  1896  she  leased  the 
premises  to  another  party,  who  was  now  in 
possession;  that  in  1870  she  married,  and 
lived  on  the  premises  with  her  husband  until 
1885,  when  he  died;  and  that  In  1871  the 
lessor  conveyed  the  reversion  to  the  defend- 
ant In  error,  who  now  owned  it.  The  sum- 
mons annexed  to  the  complaint  was  dated 
October  27,  1897,  and  required  the  plaintiff 
In  error  to  appear  before  the  Justice  on  April 
8, 1897.  She  appeared,  and  pleaded  in  abate- 
ment that  he  had  no  authority  to  Issue  the 
summons  so  dated.  This  plea  was  over- 
ruled, and  she  then  answered,  and  the  cause 
was  finally  tried  before  a  jury.  The  bill  of 
exceptions  showed  that  she  requested  the 
justice  to  give  certain  Instructions  to  the 
jury  which  were  refused,  and  a  verdict  was 


rendered  against  her,  followed  by  a  Judg- 
ment of  dispossession.  She  then  brought  a 
writ  of  error  to  the  court  of  common  pleas, 
and  the  parties  there  stipulated  as  to  the  es- 
sential facts.  These  are  sufficiently  stated 
in  the  opinion. 

John  Elliott,  for  plaintiff.  V.  Munger,  for 
defendant 

BALDWIN,  3.  The  original  action  was 
not  abatable  by  reason  of  the  error  in  the 
date  of  the  summons.  Gen.  St.  g  1000.  It 
Is  claimed  that  the  complaint  is  Insufficient 
tor  want  of  an  allegation  that  the  underlet- 
ting by  the  plaintiff  in  error  was  without 
the  written  consent  of  the  lessor  or  his  as- 
signs, and  that  this  omission  was  reached  by 
a  demurrer  interposed  before  the  justice  of 
the  peace  to  the  second  reply  to  the  second 
defense,  on  the  principle  that  a  demurrer 
searches  the  whole  record,  and  attaches  ulti- 
mately to  the  first  substantial  defect  The 
second  reply  set  up  an  assignment  of  the 
reversion,  in  1872,  by  deed,  pursuant  to  a 
previous  contract  recorded  in  1871,  to  the 
defendant  In  error;  and  the  second  defense 
was  rested  on  a  title  In  the  plaintiff  In  er- 
ror by  levy  of  execution  on  the  interest  of 
the  lessor,  prior  to  the  record  of  such  deed. 
Under  our  statutory  rule  that  all  demurrers 
shall  distinctly  specify  the  reasons  why  the 
pleading  demurred  to  is  insufficient  it  is,  to 
say  the  least  doubtful  whether  a  demurrer 
to  a  reply  for  one  cause  can  ever  call  for  a 
judgment  that  the  complaint  is  insufficient 
for  another  cause.  In  the  case  at  bar,  how- 
ever, the  defect  in  the  complaint  was  one  of 
form,  not  substance.  It  was  a  defective 
statement  of  title,  but  not  a  statement  of  a 
defective  title.  Even  at  common  law,  there- 
fore, It  would  not  have  been  reached  by  the 
demurrer  In  question. 

The  substantial  controversy  between  the 
parties  was  as  to  the  present  ownership  of 
the  reversion.  The  plaintiff  In  error,  Mrs. 
Schroeder,  received  the  life  lease  recited  In 
the  complaint  from  her  son,  Theodore  King, 
in  1869,  and  upon  her  marriage,  in  1870,  he 
brought  an  action  of  summary  process 
against  her,  on  the  ground  that  the  mar- 
riage, and  the  occupation  of  the  premises  by 
her  husband  with  her,  worked  a  forfeiture, 
and  recovered  judgment  She  brought  a 
writ  of  error  to  the  court  of  common  pleas, 
and  prevailed.  Pending  a  motion  in  error 
to  this  court,  which  was  afterwardB  decided 
against  him  (Schroeder  v.  King,  38  Conn. 
78),  he  sold  and  conveyed  to  Tomlinson,  the 
present  defendant  In  error,  a  lot  adjoining 
the  demised  premises,  and  on  the  same  day 
made  a  written  contract  with  him,  stating 
that  In  consideration  of  such  purchase,  and 
"the  'further  consideration  of  the  taxable 
costs  and  counsel  fees  Incurred  and  to  be  In- 
curred in  a  suit  now  pending  for  the  recov- 
ery of  the  possession  of  the  premises  herein- 
after described,  which  the  said  Edward  D. 
Tomlinson  hereby  agrees  to  pay  as  a  part 
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consideration  of  the  purchase  of  said  prem- 
ises, the  said  Theodore  has  agreed,  and  does 
hereby  agree,  that  upon  the  termination  of 
said  suit  and  the  payment  of  the  taxable 
costs  and  counsel  fees  as  aforesaid,  or  at 
any  time  before  said  termination  at  the  elec- 
tion of  the  said  Edward  D.  Tomlinson,  and 
upon  his,  the  said  Tomllnson's,  paying  the 
costs  and  counsel  fees  in  said  suit  up  to  the 
date  when  he,  the  said  Edward  D.  Tomlin- 
son, may  choose  to  accept  a  conveyance  of 
the  premises  as  hereinafter  described,  and 
pay  said  costs  and  fees  as  above,  he,  the  said 
Theodore  King,  will  execute  and  deliver  to 
the  said  Edward  D.  Tomlinson  a  quitclaim 
deed  conveying  all  his  present  Interest  in" 
the  premises  then  occupied  by  his  mother 
under  her  lease.  Tomlinson  also  signed  this 
contract,  agreeing  "to  accept  said  deed  and 
conveyance  of  said  premises,  and  pay  said 
taxable  costs  and  counsel  fees  In  the  manner 
above  specified."  It  was  executed,  attested, 
and  acknowledged  on  January  5, 1871,  In  the 
same  manner  as  a  deed  of  land,  and  record- 
ed In  the  land  records  of  the  town  where  the 
premises  were  situated  on  January  18th. 
Subsequently,  upon  the  affirmance  of  the 
judgment  in  favor  of  Mrs.  Schroeder,  she 
took  out  an  execution  upon  it,  and  on  March 
30,  1872,  the  officer  levied  it  on  King's  In- 
terest In  the  demised  premises.  His  return 
stated  that  he  levied  upon  the  land,  and  the 
debtor's  Interest  therein,  said  land  being  sub- 
ject to  the  incumbrance  of  a  lease  to  Mrs. 
Schroeder  during  her  life;  that  certain  ap- 
praisers were  duly  appointed— one  by  the 
creditor  and  two  by  a  proper  magistrate— to 
appraise  said  land  with  the  Incumbrances 
thereon;  that,  after  viewing  it,  "and  ascer- 
taining In  view  of  the  Incumbrances  there- 
on," they  appraised  "the  equity,  right,  and 
Interest  of  said  debtor  in  said  premises,  sub- 
ject to  the  life  lease  of  Anna  Schroeder,  at 
the  sum  of  thirty  dollars,"  and  delivered  to 
him  a  certificate  of  such  valuation,  which 
was  annexed;  and  that  on  said  day  he  set 
off  to  her  the  whole  of  said  land  In  part  sat- 
isfaction of  the  execution.  Appended  to  the 
return  was  the  magistrate's  certificate  that 
he  had  appointed  two  appraisers,  who  were 
named,  to  act  with  the  appraiser  named  by 
Mrs.  Schroeder  in  appraising  the  value  of  the 
land  and  the  debtor's  Interest  therein,  sub- 
ject to  her  life  lease,  and  that  all  three  had 
been  duly  sworn  before  him.  Then  followed 
the  certificate  of  the  appraisers,  which  stat- 
ed that  they,  "having  been  appointed  and 
sworn,  as  above  specified,  to  appraise  the 
above  piece  of  land  to  be  set  off  on  said  exe- 
cution, did  appraise  the  same  at  the  sum  of 
thirty  dollars."  On  January  10,  1872,  King 
had  conveyed  the  demised  premises  to  Tom- 
linson by  a  quitclaim  deed  of  that  date  pur- 
porting to  be  given  In  pursuance  of  their 
contract  on  record,  and  on  April  1st  Tom- 
linson lodged  this  deed  for  record.  On  April 
3d  the  officer  caused  the  execution  and  his* 


return  thereon  to  be  recorded  In  the  land 
records,  and  on  April  12th  returned  It  to  the 
office  of  the  clerk  of  the  court  whence  it  is- 
sued. Prior  to  March  30th,  Mrs.  Schroeder 
had  no  notice  of  any  claim  of  ownership  by 
Tomlinson,  except  so  far  as  Gen.  St  f  2964, 
might  make  the  record  of  his  contract  with 
King  "notice  to  all  the  world  of  the  equitable 
Interest  thus  created."  Ever  since  that  date 
she  has  claimed  and  exercised  absolute  own- 
ership over  the  land,  and  has  expended  large 
sums  in  Improvements  upon  it,  under  the  be- 
lief that  she  was  the  sole  owner.  In  1882 
she  underlet  It  to  tenants  who  have  since 
been  In  possession  under  her.  Tomlinson  nev- 
er paid  her  anything  upon  her  judgment  for 
costs  against  King.  He  has,  ever  since  the 
record  of  his  deed  on  April  1,  1872,  claimed 
to  own  the  land  subject  to  the  life  estate  of 
Mrs.  Schroeder,  nor  did  he  ever  have  knowl- 
edge that  she  claimed  anything  under  her  levy 
of  execution,  but  always  supposed  her  occu- 
pancy and  claim  to  be  solely  under  her  tease. 

Our  statutes  provide  that  all  executions  duly 
levied  on  land,  and  returned  and  recorded, 
shall  vest  all  the  title  of  the  debtor  In  the 
creditor  and  his  heirs  and  assigns.  Gen.  St 
(  1184.  The  parties  are  at  issue  on  two  ques- 
tions: First  as  to  whether  the  execution  was 
duly  levied;  and,  second,  as  to  whether  the 
proceedings  under  it  were  affected  by  the  rec- 
ord of  Tomllnson's  deed  on  April  1st  The  ob- 
jection to  the  validity  of  the  levy  la  that  the 
appraisal  was  not  of  the  value  of  the  debtor's 
Interest  In  the  land,— that  is,  of  the  reversion, 
—but  of  the  land  itself.  The  terms  of  the 
appraisers'  certificate  support  this  contention, 
and  unless  it  can  be  controlled  by  their  refer- 
ence to  the  oath  which  they  had  taken  to  ap- 
praise it  subject  to  the  lease,  the  legal  basis 
for  setting  It  off  at  $30  Is  wanting.  Such  pro- 
ceedings are  strict!  juris,  and  no  title  passes 
unless  the  statute  Is  exactly  pursued.  Flsb 
v.  Sawyer,  11  Conn.  645.  We  find  it  howev- 
er, unnecessary  to  decide  this  question.  At 
the  date  of  the  levy  King  owned  the  legal  title 
to  the  reversion  In  the  demised  premises,  so 
far  as  concerned  Mrs.  Schroeder.  Tomlinson 
had  acquired  this  title  more  than  two  months 
before,  but  by  a  conveyance  which  was  inef- 
fectual, except  as  to  King  and  his  heirs,  unless 
recorded.  Gen.  St.  {  2001.  The  same  policy, 
however,  which  demands  the  record  of  a  deed 
has  dictated  a  similar  requirement  in  case  of 
a  levy  of  execution.  A  levy  on  land,  follow- 
ed by  a  set-off,  occupies  the  place  and  serves 
the  purpose  of  a  conveyance.  Standing  alone,. 
It  Is  not  even  an  inchoate  transfer  of  title,  ex- 
cept as  against  the  judgment  debtor  and  those 
identified  In  position  with  him.  The  execution 
creditor  must  not  only  see  that  due  return  Is 
made  to  court,  but,  like  a  grantee  by  deed, 
must  place  that  under  which  he  claims  on  rec- 
ord within  a  reasonable  time;  and  any  delay 
is  at  the  risk  of  being  postponed  by  a  prior  rec- 
ord of  some  other  evidence  of  title,  derived 
from  the  execution  debtor  by  another.     He  la 
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held  to  stricter  obligations  In  this  particular 
than  the  holder  of  an  ordinary  conveyance, 
since  the  levy  Is  Inoperative  to  effect  a  transfer 
of  title,  even  against  the  judgment  debtor,  un- 
less and  until  the  proceedings  are  recorded, 
and  recorded,  within  the  life  of  the  execution. 
Coe  v.  Stow,  8  Conn.  536.  It  to  true  that  un- 
der a  levy  duly  perfected  the  title  of  the  cred- 
itor commonly  relates  back  to  the  first  step 
In  the  process;  but  this  legal  fiction  Is  never 
permitted  to  work  Injustice  to  a  bona  fide  pur- 
chaser, In  whom,  any  rights  may  have  mean- 
while become  vested.  Tomllnson  stood  in 
such  a  position.  He  purchased  the  reversion, 
and  took  a  proper  conveyance  of  it,  more  than 
two  months  previous  to  the  levy,  In  pursuance 
of  a  contract  made  and  recorded  nearly  a  year 
before.  His  deed  was  a  quitclaim,  but  this, 
under  the  principles  of  our  system  of  con- 
veyancing, does  not  ,make  his  rights  any  the 
less  than  If  It  had  contained  full  covenants  of 
warranty.  Robinson  v.  Olapp,  65  Conn.  365, 
3S2,  32  Atl.  939.  By  the  contract  of  January, 
1871,  he  was  bound  to  accept  It  whenever  ten- 
dered after  the  termination  of  the  suit  be- 
tween King  and  his  mother,  and  thereupon, 
as  part  of  the  consideration  of  the  conveyance; 
to  pay  "the  taxable  costs  and  counsel  fees  In- 
curred" in  that  action.  The  other  part  of  the 
consideration  he  had  previously  discharged  by 
purchasing  Of  King  the  adjoining  lot  for 
$1,500.  The  costs  and  fees  described  In  the 
contract  were  evidently  those  which  might  be 
due  from  King,  and  Tomllnson's  duty  was  to 
pay  the  money  necessary  to  satisfy  them  to 
King,  to  enable  him  to  discharge  his  obliga- 
tions to  his  creditors.  The  quitclaim  deed 
was  given  after  the  end  of  the  suit  mentioned 
In  the  contract,  and  the  consideration  clause 
recites  a  payment  of  $200,  which  there  Is  noth- 
ing In  the  record  to  contradict  Tomllnson 
acquired  title,  therefore,  as  a  bona  fide  pur- 
chaser; and,  while  he  failed  to  record  his  deed 
within  a  reasonable  time,  this  did  not  Impair 
his  right  to  perfect  his  title  by  a  subsequent 
record,  except  as  against  some  other  purchas- 
er of  greater  diligence.  It  was  recorded  on 
April  1st,  two  days  before  the  record  of  the 
proceedings  upon  the  execution.  This  priority 
of  record,  had  his  deed  been  taken  after  the 
commencement  of  the  levy,  would  prima  facie 
have  given  him  priority  of  title,  to  be  defeated 
only  by  proof  that  he  was  guilty  of  fraud,  or 
that  which  is  equitably  equivalent  to  fraud. 
Wheaton  v.  Dyer,  15  Conn.  307.  Bush  t.  Gold- 
en, 17  Conn.  594,  602.  Much  more  Is  he  en- 
titled to  Insist  on  priority  when  bis  conveyance 
long  preceded  the  levy.  Knowledge  of  the 
existence  of  an  unrecorded  deed  may  be  a 
sufficient  ground  for  the  Imputation  of  con- 
structive fraud  to  a  subsequent  purchaser. 
Hamilton'  v.  Nutt,  34  Conn.  501.  No  such 
knowledge,  as  respects  the  levy  of  execution, 
Is  charged  against  Tomllnson.  The  question 
Is  not  the  same  which  would  arise  if  the  prop- 
erty bad  been  under  attachment  upon  mesne 
process  in  favor  of  Mrs.  Schroeder  when  he 
placed  bis  deed  on  record.     The  levy  of  an 


execution  upon  land,  In  respect  to  the  rights 
acquired  by  the  creditor,  differs  essentially 
from  the  levy  of  an  attachment  The  object 
of  the  latter  process  is  to  Impose  a  lien;  that 
of  the  former  to  transfer  an  estate.  The  first 
step  In  attaching  land  is  to  make  an  entry  of 
the  proceeding  upon  the  land  records.  In  set- 
ting land  off  on  execution,  the  entry  there  Is 
one  of  the  last  steps.  When  Tomllnson's  deed 
was  lodged  with  the  town  clerk,  there  was 
nothing  on  the  land  records  to  Indicate  that  a 
levy  had  been  begun.  There  was,  therefore, 
neither  knowledge  nor  notice;  and  It  to  un- 
necessary to  Inquire  whether,  had  he  had 
knowledge,  the  record  of  his  -deed  would 
have  been  too  late.  No  title  by  adverse  pos- 
session could  be  acquired  by  Mrs.  Schroeder, 
subsequent  to  her  levy,  against  the  owner  of 
the  reversion,  since  her  occupancy  was  justified 
under  a  paramount  title;  that  Is,  the  lease. 
Her  subletting,  without  his  consent  was  a 
cause  of  forfeiture,  of  which  the  defendant  in 
error  had  a  right  to  take  advantage  by  the  ac- 
tion of  summary  process.  Gen.  St.  (  1358. 
The  rulings  of  the  justice  of  the  peace  in  the 
course  of  the  trial  have  ceased  to  be  material 
by  reason  of  amendments  of  the  pleadings  be- 
fore him,  made  by  mutual  consent,  and  the 
stipulation  filed  In  the  court  of  common  pleas, 
upon  which  the  case  was  reserved  for  our  con- 
sideration. The  verdict  and  Judgment  are 
supported  by  the  agreed 'facts,  and  the  cause 
was  properly  disposed  of  upon  its  merits.  The 
court  of  common  pleas  Is  advised  that  there  to 
no  error.    The  other  judges  concurred. 


(«8  N.  H.  447) 

AMEY  v.  WINCHESTER. 

BUCKLEY  v    SAME. 

(Supreme  Court  of  New  Hampshire.    Coos. 

March  13,  1S96.) 

ijinxbepebs— extbnt  or  liability  fob  lobt 
Goods. 
An  innkeeper  is  not  liable  to  one  whose  hat 
was  stolen  while  he  was  attending  a  banquet 
given  at  the  hotel,  though  he  had  registered,  and 
been  assigned  a  room,  where  the  banquet  was 
given  by  a  club,  and  was  not  furnished  to  the 
guests  of  the  house. 

Separate  actions  of  "case"  by  John  T.  Amey 
and  W.  P.  Buckley  against  A.  M.  Winchester, 
an  Innkeeper,  for  the  loss  of  property.  Facts 
found  by  the  court  Near  the  entrance  to 
the  dining  room  of  the  defendant's  hotel  In 
Manchester,  he  has  a  rack  on  which  his 
guests  are  invited  to  deposit  their  hats  while 
eating  their  meals.  On  the  evening  of  January 
8,  1895,  he  provided  in  his  dining  room  a 
banquet  for  a  club,  under  a  contract  by  which 
the  club  agreed  to  pay  a  specified  sum  for 
each  plate.  About  100  persons,  mainly  resi- 
dents of  Manchester,  attended  the  banquet. 
The  plaintiffs  were  not  members  of  the  club. 
They  arrived  at  the  hotel  that  evening,  regis- 
tered their  names,  and  were  assigned  a  room, 
which  they  occupied.  They  attended  the  ban- 
quet by  Invitation  of  the  club,  which  paid  for 
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their  plates.  '  On  entering  the  dining  room, 
they,  In  common  with  others,  deposited  their 
hats  on  the  rack.  About  11  o'clock  they  left 
the  banquet,  intending  to  return  before  It 
closed,  and,  without  taking  their  hats,  went 
to  their  room,  where  they  remained  more 
than  an  hour.  On  their  return  they  found 
the  banquet  ended,  the  doors  of  the  dining 
room  closed,  and  their  hats  missing.  They 
lodged  at  the  hotel  that  night,  and  the  next 
morning  demanded  their  hats  of  the  defend- 
ant, who  was  unable  to  produce  them,  and 
refused  to  pay  for  them.  There  was  no  actual 
negligence  on  the  part  of  the  defendant. 
Judgment  for  defendant 

Drew,  Jordan  &  Buckley,  for  plaintiffs.  I 
L.  Heath  and  Ladd  &  Fletcher,  for  defend- 
ant 

BLODGETT,  J.  To  subject  the  defendant 
to  liability  as  innkeeper,  It  must  appear  not 
only  that  the  plaintiffs'  goods  were  lost  at 
his  Inn,  but  that  he  was  acting  In  the  capacity 
of  Innkeeper  when  the  goods  were  lost  and 
that  the  plaintiffs  were  his  guests;  or,  In  other 
words,  that  the  plaintiffs  were  at  the  inn 
for  purposes  which  the  common  law  recog- 
nizes as  the  purposes  for  which  inns  are  kept, 
namely,  the  accommodation  and  entertain- 
ment of  travelers  and  wayfaring  men,  and  not 
for  those  who  may  be  there  for  some  special 
purpose  not  connected  with  passage  or  travel. 
Calye's  Case,  8  Coke,  82,  and  note,  1  Smith, 
Lead.  Gas.  •131;  Garter  v.  Hobbs,  12  Mich. 
52;  Fitch  v.  Casler,  17  Hun,  126;  Gasten- 
hofer  v.  Clair,  10  Daly,  265,  266;  11  Am. 
&  Eng.  Enc.  Law,  20,  21;  McDaniels  v. 
Robinson,  62  Am.  Dec.  580,  note.  Upon  the 
facts  as  reported,  we  think  the  rigorous 
rule  that  makes  the  landlord  of  an  Inn  re- 
sponsible for  the  goods  of  his  guests  under 
almost  all  circumstances,  and  without  proof 
of  negligence  or  fault  on  his  part  or  of  those 
in  his  employ,  cannot  be  extended  so  as  to 
protect  the  plaintiffs,  for,  as  to  the  banquet 
where  the  loss  occurred,  and  which  they  at- 
tended on  the  Invitation  and  at  the  expense 
of  the  club,  the  plaintiffs  are  Justly  to  be  re- 
garded as  its  guests,  and  not  of  the  defend- 
ant, as  Innkeeper  or  otherwise,  who  simply 
provided  the  banquet  as  caterer  under  a  con- 
tract with  the  club,  without  any  lien  or  claim 
for  compensation  against  Us  guests,  and  with 
no  right  or  power  to  exclude  anybody  from 
participating  In  its  festivities  whom  the  club 
might  properly  invite.  Neither  by  contract 
nor  by  operation  of  law  was  the  defendant 
acting  In  the  character  of  Innkeeper  as  to  the 
club,  and  still  less  as  to  Its  guests,  who  would 
have  had  no  right  whatever  to  attend  except 
upon  Its  Invitation.  Both  the  club  and  Its 
guests  came,  not  as  ordinary  travelers  to  an 
inn,  but  as  to  a  banquet,  for  the  purpose  of 
participating  In  and  enjoying  Its  festivities. 
And  likewise  as  to  both  the  fact  that  the 
defendant  chanced  to  be  keeping  an  Inn,  and 
served  the  banquet  there,  makes  his  liability 
no  greater  than  that  of  any  other  person  not 


an  Innkeeper,  who  might  have  taken  and  ex- 
ecuted the  contract  either  at  the  Inn  or  else- 
where. One  may  be  an  Innkeeper  without 
being  a  club  caterer,  or  he  may  be  a  club 
caterer  without  being  an  Innkeeper,  or  he 
may  be  both;  but  If  he  is,  the,  two  employ- 
ments are  so  far  separate  and  distinct  in  re- 
spect of  duties  and  liabilities  as  not  to  make 
him  responsible  in  the  one  capacity  for  liabili- 
ties incurred  in  the  other.  See  Minor  r. 
Staples,  71  Me.  816.  Nor  does  the  fact  that 
the  plaintiffs  had  registered,  and  been  as- 
signed a  room  in  the  inn,  affect  the  legal 
status  of  either  party.  As  to  the  banquet 
where  the  loss  occurred,  "which  was  not  fur- 
nished to  the  guests  of  the  house,  and  was 
not  one  of  the  meals  provided  for  them,"  the 
plaintiffs'  registration  and  assignment  put 
them  in  no  different  position,  In  a  legal  sense, 
than  they  would  have  occupied  If  they  had 
registered  and  obtained  a  room  elsewhere,  or 
if  the  defendant  had  served  the  banquet  at 
some  place  separate  from  and  disconnected 
with  his  Inn.  Not  having  lost  their  property 
at  the  defendant's  Inn  in  the  character  of 
guests,  but  in  the  execution  of  a  purpose 
distinct  from  their  accommodation  as  guests, 
the  plaintiffs'  actions  are  not  maintainable. 
Authorities  supra.  Other  grounds  of  defense 
need  not  be  considered.  Judgment  for  the 
defendant. 

CARPENTER,  J.,  did  not  sit  The  others 
concurred. 

WN.E«0 
TUTTLE  v.  LANGLEY. 
(Supreme  Court  of  New  Hampshire.    Rocking- 
ham.   July  31, 1886.) 
Tbnanot  at  Will— Rights  ahd  Duties  of  Tsk- 

ANT—  QUESTION'S  0»  FACT— FlNDlKOS. 

1.  Where  one  enters  under  an  agreement  to 
lease  a  farm  at  an  annual  rental  for  a  term  of 
years,  but  no  written  lease  is  signed,  as  the  par- 
ties cannot  agree  as  to  the  right  of  the  lessee  to 
sell  the  hay,  the  lessee  claiming  that  the  oral 
agreement  was  that  he  could  sell  some  of  the 
hay,  if  it  was  done  so  as  not  to  injure  the  farm, 
the  lessee  is  a  tenant  at  will  from  year  to  year, 
under  Pub.  St  c.  246,  8  1.  providing  that  every 
tenancy  or  occupancy  shall  be  deemed  to  be  at 
will,  unless  a  different  contract  is  shown;  and, 
as  such,  he  is  entitled  to  its  annual  fruits,  of 
which  the  hay  is  one,  even  if  the  hay  were  sub- 
ject to  the  restriction  that  it  be  fed  out  on  the  ' 
farm. 

2.  Whether  a  tenant  at  will  Carries  on  a  farm 
in  a  husbandlike  manner  Is  a  question  of  fact 

3.  In  trover  by  a  tenant  at  will  for  hay,  where 
a  referee  has  found  that  such  tenant  has  carried 
on  the  farm  in  a  husbandlike  manner,  it  may  be 
regarded  as  a  finding  that  good  husbandry  did 
not  require  him  to  spend  on  the  farm  that  por- 
tion of  the  hay  in  controversy. 

Trover  by  Jacob  Tuttle  against  Orlando  S. 
Langley.  Facts  found  by  a  referee.  Judg- 
ment on  the  report  for  plaintiff. 

Early  in  1880  the  plaintiff  and  one  Haley, 
who  owned  a  farm  In  Exeter,  had  negotia- 
tions with  reference  to  Haley's  leasing  his 
farm  to  the  plaintiff  for  the  term  of  five 
years,  and  Haley  agreed  to  give  a  lease  for 
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said  term  for  $150  &  year,  and  allow  the 
plaintiff  to  sell  some  of  the  hay  raised  on  the 
farm,  provided  It  was  done  so  as  not  to  In- 
jure the  farm;  meaning,  If  any  hay  was 
sold,  manures  or  other  fertilizers  should  be 
bought  and  used.  No  agreement  In  writing 
or  memorandum  was  made  or  signed  at  this 
time.  The  plaintiff  moved  on  the  farm  about 
April  1,  1890,  where  he  remained  one  year. 
Haley  died  December  21st  of  the  same  year, 
no  written  lease  having  been  executed.  A 
lease  was  drawn  up  by  Haley,  which  the 
plaintiff  refused  to  sign,  because  they  could 
not  agree  as  to  the  right  of  the  plaintiff  to 
sell  any  of  the  hay  raised  on  the  farm,  the 
plaintiff  claiming  he  was  to  have  the  privi- 
lege of  selling  hay  if  he  left  the  farm  In  as 
good  condition  as  he  found  It  This  Haley 
would  not  agree  to,  and  no  lease  was  signed 
by  either.  About  April  1,  1891,  the  plaintiff 
left  the  farm,  leaving  hay  In  the  barn  raised 
during  the  year.  A  part  of  this  hay  was 
afterwards  sold  to  the  defendant  by  the  exec- 
utor of  the  will  of  Haley.  The  plaintiff  car- 
ried on  the  farm  in  a  husbandlike  manner 
during  the  year  he  was  there. 

Eastman,  Young  &  O'Neill,  for  plaintiff. 
Frtnk  &  Marvin  and  T.  Leavltt,  for  defend- 
ant 

BLODGETT,  J.  The  plaintiff's  occupancy 
of  the  farm  was  that  of  a  tenant  at  will  from 
year  to  year  (Pub.  St  e.  248,  !  1;  Whitney 
t.  Swett  22  N.  H.  10,  18),  and,  as  such,  en- 
titled him  to  Its  annual  fruits,  of  which  the 
hay  was  one  (Fetch  v.  Hantaan,  64  N.  H. 
472,  473,  18  Atl.  418;  Plummer  v.  Currier, 
62  N.  H.  287,  296,  and  authorities  cited). 
And  this  would  still  be  so,  even  if  the  hay 
Were  subject  to  the  restriction  that  It  be  fed 
out  on  the  farm.  Grlswold  v.  Morse,  59  N. 
EL  211,  214.  As  tenant  at  will,  the  plaintiff 
was  bound  to  carry  on  the  farm  In  a  bus- 
bandlike  manner.  Whether  he  did  so  Is  a 
question  not  of  law,  but  of  fact  (Pickering 
v.  Moore,  67  N.  H.  533,  32  Atl.  828,  829);  and, 
having  been  found  In  his  favor  by  the  ref- 
eree, it  may  properly  be  regarded  as  equiva- 
lent to  a  finding  that  good  husbandry  did  not 
require  him  to  spend  on  the  farm  that  por- 
tion of  the  hay  now  In  controversy  (Noyes 
t.  Patrick,  68  N.  H.  618,  619;  Whittredge  v. 
Edmunds,  63  N.  H.  248,  249).  Giving  this 
effect  to  the  finding,  the  defendant  can  have 
no  cause  of  complaint  as  to  the  basis  on 
which  the  damages  were  assessed  by  the  ref- 
eree, and,  if  the  plaintiff  has  any,  he  has 
failed  to  make  it  known.  Judgment  on  the 
report  for  the  plaintiff.    All  concurred. 


(184  Pa.  8t  ESS) 

PALETHORP  ttilT,  PALETHORP  «t  aL 
(Supreme  Court  of  Pennsylvania.    Feb.  21, 

1898.) 
Bourn— Proosidixgs  lit  Violation  or  Bulbs. 
The  court  appointed  a  master,  and  directed 
that  a  certain  equity  case  should  be  proceeded 


In  before  him  to  a  final  judgment  The  case 
was  brought  after  amended  equity  rules  of  Jan- 
nary  15,  1894  (28  Atl.  vi.),  abolishing  the  office 
of  master  in  chancery  in  inch  cases,  went  into 
operation.  Held,  that  a  decree  confirming  the 
master's  report,  and  all  proceedings  in  such  case 
after  it  was  put  at  issue,  should  be  set  aside,  as 
a  nullity. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Bill  In  equity  by  Harriet  Palethorp,  widow, 
etc.,  and  others,  against  Robert  Palethorp 
and  others.  From  a  decree  confirming  the 
report  of  a  master,  defendants  appeal  De- 
cree set  aside. 

Robert  Palethorp,  for  appellants.  William  A 
Manderson,  for  appellee. 

WILLIAMS,  J.  The  rules  regulating  the 
practice  In  equity  In  the  several  courts  of 
this  commonwealth  were  amended  by  this 
court  on  the  15th  day  of  January,  1894,  and 
It  was  then  ordered  that  the  said  amend- 
ments should  take  effect  on  the  first  Mon- 
day of  the  March  following,  and  be  appll* 
cable  to  all  causes  in  equity  brought  or  put 
at  Issue  after  that  date.  Among  these 
amendments  was  one  which  provided  as  fol- 
lows: "The  office  of  master  In  chancery  Is 
hereby  discontinued  except  In  proceedings 
where  decrees  or  interlocutory  orders  are  to 
be  executed  or  their  execution  supervised 
by  an  officer  of  the  court"  28  Atl.  vi.  The 
trial  of  causes  In  equity  was  to  be  conducted 
before  a  referee  or  In  open  court,  and  to  be 
conducted  "as  near  as  may  be  as  a  trial  at 
law  Is  now  conducted."  The  plaintiffs'  bin 
was  filed  in  this  case  between  six  and  seven 
months  after  these  amended  rules  went  Into 
operation.  Some  two  months  later,  or  on 
the  17th  day  of  December,  1894,  the  court  be- 
low appointed  a  master,  and  directed  that 
the  cause  be  proceeded  in  before  him  to  a 
final  determination.  This  was  about  ten 
months  after  the  office  of  master  had  ceased 
to  exist  as  a  part  of  the  machinery  for  the 
trial  of  causes  In  equity,  and  conferred  no' 
authority  on  the  appointee.  The  report  of 
the  master  so  appointed  was  not  filed  until 
the  6th  of  January,  1897,  and  the  report  was 
confirmed,  and  the  decree  from  which  this 
appeal  was  taken  was  made  on  the  20th  of 
July  last.  The  fact  Is  brought  to  our  at- 
tention by  an  examination  of  this  record  that 
the  equity  rules  have  been  utterly  disregard- 
ed, and  that  there  has  been  no  trial  had  in 
this  case.  We  cannot  consider  a  decree  made 
under  such  circumstances  as  an  adjudication 
upon  any  question  to  which  it  relates.  The 
appointment  of  the  master  was  a  simple  nul- 
lity. The  proceedings  before  him  were  coram 
non  judlce,  and  therefore  a  nullity.  The  de- 
cree resting  on  his  report  has  absolutely  noth- 
ing to  support  It  and  It  is  therefore  a  nullity. 
There  is  no  question  before  us  except  the 
question  whether  we  can  sanction  or  over- 
look the  brushing  away  of  the  orders  of  this 
court  in  this  manner  whenever  It  may  suit 
the  convenience  or  the  whim  of  the  parties  - 
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to  trample  upon  them?  It  may  be  said  that 
the  defendants  are  In  no  position  to  raise 
this  question  now  because  of  their  appear- 
ance before  and  recognition  of  the  master  as 
an  officer  of  the  court,  and  that,  as  this  case 
has  been  heard  on  the  testimony,  the  result 
ought  not  now  to  be  disturbed.  But  it  had 
not  been  heard  before  any  one  having  the 
right  to  hear  it  Moreover,  if  we  are  to  give 
to  the  mistakes  of  parties,  or  to  their  inten- 
tional disregard  of  our  orders,  the  force  and 
efficacy  of  regularity  and  law,  what  will  be- 
come of  our  rules  of  practice?  They  will 
be  set  aside  at  will,  or  without  purpose,  by 
mere  Inattention  and  carelessness.  We  have 
but  one  thing  to  do  in  this  case,  and  that 
is  by  no  means  a  pleasant  one.  We  must 
treat  this  record  as  It  actually  is,— as  an  in- 
curable series  of  mistakes,— and  set  aside  all 
that  has  been  done  since  the  appointment  of 
the  master,  by  him,  or  by  the  Judge  of  the 
court  below  resting  upon  or  in  any  manner 
relating  to  what  the  master  has  done.  We 
were  compelled  to'  treat  a  decree  as  a  nullity 
because  of  the  violation  of  the  equity  rules 
In  the  case  of  Chester  Traction  Co.  v.  Phil- 
adelphia, W.  &  B.  R.  Co.,  180  Pa.  St  432,  36 
Atl.  916,  and  to  lay  down  the  rule  that: 
"Where  an  equity  case  has  been  tried  in 
violation  of  the  equity  rules  of  January  15, 
1894,  the  supreme  court  will,  upon  appeal, 
set  aside  the  decree,  together  with  all  pro- 
ceedings in  the  cause  after  the  case  was  put 
at  issue  except  such  as  relate  to  the  testi- 
mony of  the  sick,  aged,  absent,  and  waygoing 
witnesses,  and  will  direct  that  each  party 
shall  pay  its  own  costs  made  since  the  cause 
was  at  Issue."  In  accordance  with  the  rule 
so  laid  down,  the  decree  in  this  case  is  set 
aside  for  the  reasons  given  above,  and  all 
the  proceedings  In  the  case  since  it  was  put 
at  issue,  are  also  set  aside;  the  plaintiff  to 
pay  the  costs  made  by  her,  Including  the 
master's  fee;  the  defendants  to  pay  the  costs 
made  by  them,  including  their  witnesses. 
The  record  is  remitted  to  the  court  below, 
and  a  procedendo  directed. 

(184  Pa.  St.  G18) 

COATS  v.  POTTS. 
(Supreme  Court  of  Pennsylvania.    Feb.  21, 
1898.) 
Note— Rbnswal— Notice. 
A  note  dated  May  1,  1890,  payable  in  one 
year,  with  interest  payable  semiannually,  provid- 
ed that  it  might  "be  renewed  for  one  year,  at  the 
option   of   the  maker,   and   thereafter   renewed 
from  year  to  year,  unless  six  months'  notice  to 
the  contrary,  prior  to  maturity,  be  given  by  the 
holder  thereof.     At  the  expiration  of  such  no- 
tice, the  note  shall  become  due  and  payable." 
The  interest  was  paid  at  the  end  of  six  months, 
and  again  soon  after  the  end  of  the  year.    The 
note  was  never  renewed,  and  the  maker  was  nev- 
ef 'served  with  said  "six  months'  notice  to  the 
contrary"    before   suit    was    brought    on    it,    In 
March,  1894.    Held,  that  the  suit  was  not  pre- 
mature because  such  notice  was  not  served. 

Appeai  from  court  of  common  pleas,  Dela- 
ware county. 


Action  by  Edward  H.  Coats  against  Benja- 
min C.  Potts.  From  a  Judgment  entered  on  s 
verdict  directed  by  the  court  In  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

Isaac  Johnson,  for  appellant.  V.  Gilpin  Rob* 
bison,  for  appellee. 

WILLIAMS,  J.  This  action  was  brought 
upon  a  promissory  note  made  by  the  defend- 
ant for  $5,000,  payable  one  year  after  date, 
with  Interest  at  the  rate  of  6  per  cent.,  paya- 
ble semiannually.  At  the  bottom  of  the  note 
was  the  following  memorandum:  "It  is  agreed 
that  this  note  may  be  renewed  for  one  year, 
at  the  option  of  the  maker,  and  thereafter  re- 
newed from  year  to  year,  unless  six  months' 
notice  to  the  contrary,  prior  to  maturity,  be 
given  by  the  holder  thereof.  At  the  expira- 
tion of  such  notice,  the  note  shall  become  doe 
and  payable."  The  note  was  given  on  the 
1st  day  of  May,  1890.  The  Interest  was  paid 
at  the  end  of  six  months,  and  again  a  little 
after  the  end  of  one  year.  The  maker  did  not 
exercise  bis  option  to  renew  the  note,  and  be 
made  no  further  payments  upon  It  Three 
years  after  its  maturity,  the  plaintiff,  in 
March,  1894,  brought  this  suit  No  defense 
upon  the  merits  Is  suggested,  but  the  defend- 
ant complains  that  the  action  is  prematurely 
brought  because  he  had  not  been  served  with 
six  months'  notice  that  the  holder  declines  to 
make  any  further  renewal  of  the  note.  But 
the  notice  was  provided  as  a  means  of  termi- 
nating the  series  of  renewals  that  might  follow 
if  the  defendant  had  exercised  his  option  to  re- 
new the  note  when  it  matured.  He  did  not  do 
this.  The  process  of  renewing  the  note  never 
began,  and,  of  course,  required  no  notice  from 
the  holder  to  end  it  It  fell  due,  according  to 
Its  terms,  on  the  1st  day  of  May,  1891;  and, 
In  the  absence  of  the  exercise  of  the  maker's 
option  to  renew.  It  became,  and  thereafter  re- 
mained, an  overdue  note,  which  the  holder  was 
at  liberty  to  proceed  upon  at  his  convenience. 
The  forbearance  of  the  holder  was  not  equiva- 
lent to  an  exercise  by  the  maker  of  his  choice 
to  renew,  and  cannot  take  away  from  him  his 
right  to  proceed  to  the  collection  of  the  unpaid 
and  unrenewed  obligation  of  his  debtor.  The 
learned  Judge  of  the  court  below  was  right  in 
directing  the  verdict  in  favor  of  the  plaintiff, 
and  the  judgment  entered  thereon  is  now  af- 
firmed. 

(184  P«.  St.  S15) 
BOROUGH   OF   PHCEXIXVILLE  v.   WAL- 
TERS et  al. 
(Supreme  Court  of  Pennsylvania.     Feb.  21, 
1898.) 

Landlord  ahd  Tbsast  —  Aorbbmbnt  as  to  No- 
tics  to  Quit. 
■Where  a  lease  by  borough  councils  was  re- 
newed by  a  boroufth  ordinance  which  changed 
tne  former  lease  so  that  notice  of  one  yei>r 
should  be  given  the  lessees  before  being  requir- 
er  to  surrender  possession,  it  was  binding  on  the 
parties,  even  if  the  effect  of  the  lease  so  renewed 
Was  only  that  of  »  lease  from  year' to  year. 
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Appeal  from  court  of  common  pleas,  Chester 
county. 

Action  by  the  borough  of  Phcenixrllle  against 
Lewis  B,  Walters  and  others,  as  the  Wheatley 
Cadets.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

Y.  Gilpin  Robinson,  for  appellants.  A.  M. 
Holding,  for  appellee. 

PER  CURIAM.  This  Is  a  proceeding  to  re- 
cover possession  under  the  landlord  and  tenant 
laws.  It  was  heard  In  1892,  and  Is  reported 
In  147  Pa.  St  601,  23  AtL  776.  We  then  held 
that  the  character  of  the  defendants'  posses- 
sion, and  whether  It  was  held  under  the  al- 
leged renewal  of  a  former  lease  made  by  the 
borough  councils,  or  as  tenants  from  year  to 
year,  was  a  question  of  fact  to  be  decided  by 
the  jury.  The  case  went  back  for  a  new  trial 
upon  that  question.  The  new  trial  has  been 
had,  and  has  resulted  In  a  finding  that  the 
extension  of  the  old  lease  authorized  by  a  bor- 
ough ordinance,  which  changed  the  notice  to 
quit  so  as  to  require  one  year's  notice  to  beglven 
the  defendants,  was  In  force  when  the  notice 
to  quit  was  given  In  this  case.  Even  If  the 
effect  of  the  lease  so  renewed  was  only  that 
of  a  lease  from  year  to  year,  we  do  not  see 
why  the  time  agreed  upon  as  that  which  the 
defendants  should  have  before  being  required 
to  surrender  possession  was  not  binding  upon 
the  parties.  Upon  this  finding  by  the  jury, 
the  result  reached  Is  correct  The  defendants 
had  the  benefit  of  the  one-year  notice.  They 
did  not  surrender  possession  when  the  year 
dosed.  The  proceedings  begun  after  the  year 
expired  were  justified  therefore.  They  were 
regularly  conducted,  and  have  resulted  In  a 
verdict  in  favor  of  the  plaintiff.  Upon  this 
verdict  the  judgment  was  rightly  entered,  and 
la  now  affirmed. 


(184  Fa.  St.  678) 

FENNELL  v.  HARRIS  et  at 

{Supreme  Court  of  Pennsylvania,     Feb.  21, 
1898.) 

Rmuuuds—  Crossing  Accidints— Contributory 
Neoligkncb— Provinob  or  Jubt. 

A  carter  whose  view  of  the  tracks  at  a  street 
crossing  was  obstructed,  stopped,  and  looked  and 
listened,  when  he  reached  the  crossing,  and  at- 
tempted to  cross  only  on  finding  the  safety  gates 
open,  and  on  being  twice  signaled  to  do  so  by 
the  flagman.  At  the  first  moment  when  he  could 
view  the  tracks  he  saw  a  train  rapidly  approach- 
ing without  warning,  so  near  as  to  make  escape 
impossible.  Held,  that  he  was  not  guilty  of  con- 
tributory negligence  as  a  matter  of  law. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Edward  Fennell  against  Joseph 
8.  Harris  and  others,  receivers  of  the  Phila- 
delphia &  Reading  Railroad  Company,  for  per- 
sonal Injuries  caused  by  defendants'  negli- 
gence. From  the  refusal  to  take  off  a  judg- 
ment of  compulsory  nonsuit,  plaintiff  ap- 
peals.   Reversed. 


William  F.  Harrlty,  James  M.  Beck,  and 
A.  R  Haig,  for  appellant  <5avln  W.  Hart, 
for  appellees. 

WILLIAMS,  J.  This  appeal  presents  a 
very  close  question.  It  Is  whether  the  facts 
shown  by  the  testimony  on  the  part  of  the 
plaintiff  are  of  such  a  character  as  to  justify 
the  court  below  In  pronouncing  upon  their 
effect  as  a  matter  of  law,  or  whether  they 
should  have  been  submitted  to  the  jury  as 
raising  a  question  of  fact  for  their  decision. 
The  distinction  between  the  functions  of  the 
court  and  the  Jury  is,  In  a  general  way,  quite 
clear;  but  cases  are  sometimes  encountered, 
and  this  seems  to  be  one  of  them,  In  which 
the  practical  application  of  the  distinction  to 
the  facts  of  a  case  trying  Is  by  no. means  easy. 
The  plaintiff  sought  to  recover  damages  for 
an  Injury  received  on  the  defendants'  rail- 
road at  a  crossing,  on  the  allegation  that  the 
negligence  of  the  defendants'  employes  was 
the  cause  of  his  injury.  The  defendants  re- 
plied that  the  testimony  showed  contributory 
negligence,  without  which  the  injury  could 
not  have  taken  place.  The  court  below  enter- 
tained the  same  opinion,  and  entered  a  com- 
pulsory nonsuit  From  the  refusal  to  take  off 
the  Judgment  so  entered  this  appeal  is  taken. 
We  are  therefore  to  look  at  the  case  made 
out  by  the  plaintiff  in  order  to  see  if  he  was 
entitled  to  go  to  a  Jury 'upon  the  question  of 
his  own  negligence  as  the  evidence  stood 
when  he  closed  his  case.  The  plaintiff  was  a 
carter.  In  company  with  another  carter  and 
one  or  two  helpers,  be  was  on  his  way  to 
Twenty-Seventh  and  Jefferson  streets.  The 
party  was  coming  north  on  Twenty-Fifth 
street  and  when  they  reached  Green  street 
they  turned  east,  Intending  to  go  to  Twenty- 
Fourth  street  In  order  to  avoid  a  grade  that 
had  to  be  enountered  if  they  continued  up 
Twenty-Fifth  street  and  then  turn  north 
again.  The  defendants'  railroad  crosses 
Green  street  near  Its  intersection  with  Twen 
ty-Flfth  street,  and  a  little  east  of  such  in- 
tersection with  its  four  tracks.  The  plaintiff 
and  his  company,  on  turning  into  Green 
street  found  the  safety  gate  at  the  crossing 
raised,  but  the  plaintiff  says  they  nevertheless 
stopped,  looked,  and  listened  to  see  if  there 
was  anything  to  indicate  an  approaching 
train.  The  flagman,  seeing  them,  signaled 
them  to  come  on,  and  they  started  to  cross  in 
the  following  order:  Lacey,  the  other  cart- 
man,  was  walking  beside  his  horse  in  the 
lead.  Fennell,  who  had  been  walking  with 
Lacey,  fell  back  as  they  started  to  cross  the 
tracks,  and  was,  as  he  says,  near  the  rear  of 
Lacey's  cart  His  own  horse  and  cart  was 
in  charge  of  Lehr,  just  behind  him.  As  they 
moved  forward  there  was  a  switch  engine  on 
the  north  of  them  that  was  plainly  visible, 
but  the  view  down  the  track  was  obstructed 
by  the  direction  or  angle  at  which  the  rail- 
road approached  Green  street  and  by  a  row 
of  empty  box  cars  standing  on  the  western- 
most track,  extending  practically  up  to  Green 
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street  from  the  south.  After  they  had  start- 
ed, the  movements  of  the  switch  engine  dis- 
turbed them,  and  they  stopped  for  a  moment, 
when  the  flagman  again  signaled  them  to 
cross  over.  At  this  signal  they  moved  for- 
ward. Lacey  says  that,  when  he  got  to  or 
on  the  third  track,  he  saw  a  train  coming  to- 
wards them  from  the  south  on  that  track, 
and,  by  quickening  the  motion  of  his  horse, 
succeeded  In  getting  over.  Fennell,  who  was 
at  the  rear  of  Lacey's  cart,  got  on  the  third 
track  Just  In  time  to  see  and  be  almost  In- 
stantly struck  by  the  train.  He  says:  "The 
flagman  gave  a  signal  to  come  on.  I  crossed. 
I  don't  know  any  more.  I  could  not  say 
whether  I  heard  the  bell  or  the  whistle.  I 
just  looked,  and  I  saw  the  engine  approach- 
ing. I  don't  'know  anything  more  after  that" 
It  is  said  by  counsel  for  the  defendants  that 
Lacey  saw  the  train,  and  got  out  of  the  way, 
and  therefore,  if  Fennell  bad  exercised  prop- 
er care,  he  could  have  seen  the  train  and 
escaped  the  danger.  But  It  must  be  remem- 
bered that  Fennell  was  some  10  or  15  feet 
behind  Lacey,  and  when  the  train  became 
visible  to  him  it  may  be  that  it  was  too  late 
for  him  to  escape.  Upon  his  testimony  this 
is  possible,  If  not  probable.  It  Is  a  question 
of  fact,  as  it  seems  to  us,  whether,  In  view 
of  all  the  circumstances,  the  open  gate,  the 
repeated  signals  of  the  flagman,  the  absence 
of  a  warning  by  the  train  of  Its  approach,  and 
the  impossibility  of  seeing  down  the  tracks 
until  fairly  upon  them,  the  plaintiff  omitted 
any  precaution  that  a  prudent  man  should 
have  taken  to  secure  his  safety  from  danger. 
He  was  responsible  for  none  of  the  circum- 
stances to  which  we  have  referred.  He  had 
the  assurance  of  the  defendant  company  by 
the  open  gate,  and  by  the  positive  intimations 
of  the  flagman,  that  there  was  no  train  ap- 
proaching within  such  a  distance  as  could 
threaten  his  safety  in  crossing  the  tracks,  and 
there  was  nothing  to  counteract  this  assur- 
ance or  put  him  on  notice  of  danger.  He 
knew  that  his  view  of  the  tracks  was  ob- 
structed, but  one  who  had  superior  knowl- 
edge of  the  moving  trains  allayed  his  appre- 
hensions by  signaling  him  that  it  was  safe  to 
crass  at  that  time,  and  that  he  should  pro- 
ceed to  do  so.  In  view  of  all  these  consid- 
erations, and  his  own  testimony,  the  question 
of  contributory  negligence  was  surely  not  a 
question  of  law.  It  depended  upon  the  plain- 
tiff's credibility,  upon  the  situation  of  the  ob- 
struction to  his  view  down  the  railroad,  upon 
the  opportunity  to  escape  after  he  saw  the 
train,  upon  the  want  of  any  warning  of  its 
approach  by  the  train,  and  upon  the  conduct 
of  the  flagman.  These  were  to  be  considered, 
the  natural  inferences  to  be  drawn  from  them 
were  to  be  settled,  and  the  jury  was  to  deter- 
mine whether  the  plaintiff  did  all  that  a  rea- 
sonably prudent  man  could  be  expected  to 
do  under  such  circumstances  or  not  If  he 
to  believed,  he  looked  down  the  road  at  the 
first  moment  when  It  was  practicable  for  him 
to  see  an  approaching  train,  and  when  he  did  | 


so  the  train  was  practically  on  him.  Upon 
this  story,  it  Is  hard  to  see  what  it  was  pos- 
sible for  the  plaintiff  to  do  more  than  he  did 
so.  He  stopped,  looked,  and  listened  as  he 
approached  the  crossing.  The  open  safety 
gate  Invited  him  forward.  The  flagman  sig- 
naled to  him  to  cross  over.  He  started,  and, 
at  the  first  moment  when  a  view  of  the  tracks 
could  be  had,  he  saw  a  train  coming  rapidly 
towards  him,  and  so  near  to  him  as  to  make 
escape  Impossible.  If,  as  upon  a  motion  for 
a  compulsory  nonsuit  we  must  do,  we  take 
this  testimony  as  true  in  every  particular,  the 
plaintiff  made  such  a  case  of  jiegligence  by 
the  railroad  company  as  entitled  him  to  go 
to  the  jury.  We  do  not  say  that  it  entitled  him 
to  recover  necessarily,  but  that  It  fairly  put 
the  company  upon  the  defensive.  The  true 
rule  upon  the  subject  on  which  this  appeal 
depends  Is  stated  in  Davidson  v.  Railroad  Co., 
179  Pa.  St  227,  36  AtL  291.  and  this  case  falls 
within  the  province  of  the  Jury,  as  there  de- 
fined. The  judgment  Is  reversed,  and  a  pro- 
cedendo awarded. 


OH  FS.  Bt  108) 
GIBBONS  v.  MOYAMENSING  HOOK  & 

LADDER  CO.,  NO.  1,  OF  CHESTER. 

(Supreme  Court  of  Pennsylvania.    Feb.  2L 

1898.) 

Appsai, — Review— Weight  o»  EvrDBSCH. 

Where  an  appeal  Is  directed  against  the 
findings  of  fact  of  an  auditor,  the  burden  is  on 
appellant  to  show  clearly  that  they  are  error 
neous,  and  it  is  not  enough  to  show  that  they 
rest  on  evidence  that  was  attacked. 

Appeal  from  court  of  common  pleas,  Dela- 
ware county. 

Action  by  Lydla  Gibbons  against  the  Moya- 
menslng  Hook  &  Ladder  Company,  No.  1,  of 
Chester,  to  foreclose  a  mortgage  on  real  estate. 
In  which  there  was  a  judgment  for  plaintiff. 
The  property  was  sold  under  an  execution  to- 
sued  on  such  Judgment  and  part  of  the  pro- 
ceeds of  the  sale  were  paid  Into  court  On  the 
petition  of  William  Provost  Jr.,  an  auditor 
was  appointed  to  make  distribution  thereof. 
From  a  judgment  dismissing  his  exceptions  to, 
and  confirming,  the  auditor's  report,  William 
Provost,  Jr.,  appeals.    Affirmed. 

Geo.  B.  Lindsay  and  W.  B.  Broomall,  for  ap- 
pellant H.  C.  Howard  and  O.  B.  Dickinson, 
for  appellee. 

PER  CURIAM.  This  Is  a  contest  over  the 
proceeds  of  a  sheriff's  sale  of  the  defendant's 
real  estate.  The  appellant  is  the  holder  of  a 
mechanic's  lien,  and  claims  payment  out  of 
the  fund.  The  plaintiff  (the  appellee)  is  the 
holder  of  a  mortgage  upon  the  same  property, 
and  asserts  that  the  appellant  is,  in  equity,  es- 
topped from  claiming  under  his  lien,  because 
he  had  agreed  to  release  his  right  of  lien,  as 
an  Inducement  to  her  to  advance  money  upon 
the  mortgage,  which  was  paid  to  him.  The 
auditor,  after  hearing  the  testimony  at  length, 
found  the  facts  in  favor  of  the  plaintiff,  and 
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reported  a  decree  in  her  favor.  The  findings 
were  reviewed  In  the  court  below,  and  affirm- 
ed. The  legal  conclusions  follow  logically  up- 
on the  facts.  An  appeal  In  this  case  was 
therefore  directed  against  the  findings  of  fact, 
and  the  burden  assumed  by  the  appellant  was 
that  of  showing  clearly  that  they  were  mis- 
taken. To  show  that  they  are  In  some  doubt, 
or  that  they  rest  on  evidence  that  was  at- 
tacked, Is  not  enough.  We  have  looked  into 
the  testimony  In  this  case.  We  can  see  that 
the  auditor  could  have  reached  a  different  con- 
clusion from  that  embodied  in  his  report,  but 
we  are  not  prepared  to  say  that  he  should 
have  done  so,  or  that  substantial  Justice  has 
not  been  done  by  the  distribution  which  he 
recommended.  The  assignments  of  error,  near- 
ly all  of  which  are  to  the  findings  of  fact,  are 
■therefore  overruled,  and  the  decree  of  distribu- 
tion appealed  from  Is  affirmed. 


(184  Fa.  St.  688) 

DEMPSEY  v.  DOBSON  et  al. 
(Supreme  Court  of  Pennsylvania.    Peb.  21, 
1898.) 
Customs  ak»  Usages— Evidence. 
An  alleged  custom  in  the  business  of  carpet 
making,  by  which  the  results  of  the  color  mix- 
er's skill  and  labor  in  the  service  of  bis  em- 
ployer are  recognized  as  belonging  exclusively 
to  the  mixer,  and  his  employer  is  not  regarded 
as  having  any  title  to  them,  is  both  unreasonable 
and  contrary  to  law,  and  may  not  be  shown  to 
defeat  the  rule  which  otherwise  provides  that  a 
color  mixer  cannot  assert,  as  against  his  employ- 
er, an  exclusive  title  to  the  various  combinations 
and  shades  of  color  devised  by  him  for  use  in 
the  manufacture  of  carpets  in  his  employer's 
mill.    "  '     . 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  John  W.  Dempeey  against  John 
Dobson  and  another.  Prom .  a  Judgment  of 
compulsory  nonsuit,  plaintiff  appeals.  Affirm- 
ed. 

Geo.  W.  Harklns,  for  appellant.  Richard  P. 
WhRe,  for  appellees. 

WILLIAMS,  J.  This  case  was  In  this  court 
In  1896,  and  is  reported  in  174  Pa.  St.  122,  34 
Atl.  459.  A  verdict  and  Judgment  had  been 
obtained  in  the  court  below  against  the  de- 
fendants, from  which  they  appealed.  We  re- 
versed the  judgment;  holding  that  a  color  mix- 
er could  not  assert,  as  against  his  employer, 
an  exclusive  title  to  the  various  combinations 
and  shades  of  color  devised  by  him  for  nse  in 
the  manufacture  of  carpets  in  his  employer's 
mill.  But  we  awarded  a  venire  facias  de 
novo,  because  of  an  allegation  that  violence 
had  been  used  by  the  defendants,  In  the  deten- 
tion of  the  plaintiff,  and  in  preventing  him 
from  carrying  away  from  the  mill  his  color 
books.  A  new  trial  has  now  been  had.  The 
charges  of  the  use  of  unlawful  violence  do  not 
seem  to  have  been  pressed,  bat  the  plaintiff  at- 
tempted on  the  trial  to  prove  a  custom  or  us- 
age prevailing  in  the  business  of  carpet  mak- 


ing, by  which  the  results  of  the  color  mixer's 
skill  and  labor  In  the  service  of  his  employer 
are  recognized  as  belonging  exclusively-  to  the 
employe,  the  color  mixer;  the  employer,  the 
manufacturer,  for  whose  use  the  colors  were 
devised,  having  no  title  whatever  to  them. 
The  several  assignments  of  error  relate  to  the 
rejection  of  the  evidence  offered  to  establish 
such  a  custom.  It  is  one  of  the  requisites  of 
a  good  custom  that  it  must  be  reasonable. 
Another  is  that  it  must  not  be  contrary  to 
law.  The  custom  sought  to  be  set  up  was 
an  unreasonable  one.  The  color  mixer,  like  the 
designer  and  the  weaver,  is  employed  because 
of  his  supposed  ability  to  serve  his  employer 
In  the  particular  line  of  labor  which  he  is  ex- 
pected to  follow.  First  conies  the  work  of  the 
designer,  who  prepares,  or  invents,  it  may 
be,  the  pattern  after  which  the  carpet  is  to 
be  made.  Then  comes  the  color  mixer,  who 
is  to  mix  his  employer's  colors  in  such  propor- 
tions as  to  produce  the  necessary  shades  re- 
quired by  the  pattern  that  has  been  adopted. 
Finally  come  the  application  of  the  colors  and 
the  weaving.  The  services  of  each  and  all 
these  mechanics  are  requisite  to  the  produc- 
tion of  the  carpet.  The  employer  has  an  equal 
right  to  die  faithful  service  of  each,  and  is 
equally,  so  far  as  his  own  business  is  con- 
cerned, entitled  to  the  results  of  the  labor  of 
each.  If  a  color  mixer  could  at  his  pleasure 
carry  off  the  recipes  and  color  books  from  his 
employer's  factory,  and  refuse  to  permit  their 
further  use  except  upon  his  own  terms,  it 
would  be  in  his  power  to  Inflict  enormous  loss 
on  the  manufacturer  at  any  moment,  and  not 
merely  to  disturb,  but  to  destroy,  his  business. 
Such  a  custom'  would  not  be  reasonable,  and 
could  not  be  sustained.  But  it  Is  against  the 
law.  The  courts  of  the  United  States,  of"  this 
state,  and,  so  far  as  I  have  been  able  to  ex- 
amine, of  all  the  states  In  the  Union,  recognize 
the  rule  laid  down  when  this  case  was  here 
in  1896,  that  ''the  designs  and  recipes  so  made 
■for  an  employer  are,  as  between  his  employe 
and  himself,  bis,  for  the'  purpose  of  his  own 
manufacturing  business.  Even  if  his  -employe 
had  obtained  letters  patent  for  his  formula, 
protecting  himself  thereby  against  the  public, 
still  the  employer's  right  to  continue  its  use 
in  his  own  business  would  be  protected  by  the 
United  States  courts."  8olomons  v.  U.  S.,  137 
U.  S.  842,  11  Sup.  Ct.  88.  To  the  same  effect 
are  Slammer's  Appeal,  58  Pa.  St.  155;  Demp- 
Bey  v.  Dobsors.  174  Pa.  St.  122,  34  Atl.  459. 
The  several  offers  made  for  the  purpose  of 
showing  the  existence  of  the  alleged  custom 
were  properly  rejected.  In  the  absence  of 
proof  of  the  alleged  acts  of  violence,  we  fully 
concur  with  the  learned  judge  of  the  court  be- 
low that  there  was  nothing  shown  by  the  evl- 
'dence  on  the  part  of  the  plaintiff  sufficient  to 
sustain  a  verdict  against  the  defendants,  and 
that  the  case  was  a  proper  one  for  a  compul- 
sory nonsuit.  The  judgment  Is  affirmed,  and 
Judgment  Is  now  entered  in  favor  of  the  de- 
fendants. 
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MILLER  t.  BILLINGTON. 
(Supreme  Court  of  Pennsylvania.     Feb.  21, 
1888.) 
Pleading— Amendment— Terms. 
Motion  to  amend  bill  to  conform  to  case  as 
developed   by    testimony   should   be   on    terms; 
plaintiff  having  been  put  on  notice  by  the  an- 
swer, and  the  amendment  not  having  been  moved 
for  five  months,  during  which  a  large  part  of  the 
costs  accrued,  much  of  which  would  have  been 
unnecessary  if  the  amendment  had  been  prompt- 
ly made. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Suit  by  Elizabeth  W.  Miller  against  James 
H.  Blllington  for  an  accounting.  Decree  for 
plaintiff.     Defendant  appeals.     Modified. 

Amos  Brlggs,  for  appellant.  Charles  L. 
Smyth  and  Theodore  F.  Jenkins,  for  appellee. 

WILLIAMS,  J.  The  principal  question 
raised  In  this  case  is  one  of  practice.  It  is 
presented  on  the  following  facts:  Mrs.  Miller, 
the  plaintiff,  was  in  March,  1883,  the  owner  of 
a  process  for  making  and  putting  up  for  sale 
a  variety  of  cotton  packing  known  to  the 
trade  as  "Globe  Packing."  She  also  owned  a 
trade-mark,  used  in  connection  with  the  busi- 
ness, called  the  "Brald-Oore  Trade-Mark," 
which  had  been  duly  registered  in  the  patent 
office  under  the  number  2,239.  On  the  31st 
day  of  March,  1883,  she  sold  this  business,  and 
everything  pertaining  to  It,  including  the 
trade-mark,  to  Daniel  Gage,  by  an  agreement, 
In  writing,  binding  him  to  continue  the  manu- 
facture of  the  packing,  at  his  own  cost  and 
expense,  and  to  use  due  diligence  In  the  effort 
to  put  It  upon  the  market  and  make  sales  of 
it  Gage  also  undertook  to  pay  Mrs.  Miller 
what  is  described  In  the  contract  as  a  royalty 
upon  all  the  packing  so  made  and  sold,  as  a 
consideration  for  the  sale  of  the  business  and 
an  assignment  of  the  trade-mark.  The  amount 
of  the  royalty  was  fixed  by  deducting  from  the 
sales  all  the  expenses  of  the  manufacture  and 
sale,  plus  7%  per  cent,  of  the  selling  price, 
and  dividing  the  remainder  Into  two  equal 
parts,  one  of  which  was  to  be  paid  to  Mis. 
Miller.  Gage  also  agreed  to  keep  correct  ac- 
counts of  the  packing  made  and  sold,  which 
should  be  open  to  inspection  by  Mrs.  Miller, 
and  to  render  her  quarterly  a  statement  of 
his  sales,  showing  the  amount  due  to  her.  In 
May,  1890,  Blllington  succeeded  by  purchase 
to  all  the  rights  of  Gage  under  this  contract, 
and  assumed  all  his  covenants  and  agreements 
made  therein.  Mrs.  Miller  approved  and  rati- 
fied this  arrangement,  accepting  the  defend- 
ant's undertaking  In  place  of  that  of  Gage. 
Very  soon  after  this  -was  done,  he  discontinued 
the  use  of  the  "Braid-Core"  trade-mark,  but 
continued  the  manufacture  and  sale  of  the 
Globe  packing,  and  refused  to  account  to  Mrs. 
Miller  for  her  royalty.  He  seems  to  have  re- 
garded the  so-called  royalty  as  a  compensation 
for  the  use  of  the  trade-mark  No.  2,239,  which 
ceased  to  be  demandable  when  he  ceased  the 
use  of  the  trade-mark.    Mrs.  Miller  then  filed 


the  bill  for  an  account  now  before  us.  The 
bill  was  drawn  upon  much  the  same  theory 
as  that  on  which  the  defendant  had  acted.  IS 
stated  the  obligation  of  the  defendant  to  ac- 
count, in  the  fifth  paragraph,  as  resting  upon 
a  promise  "to  pay  to  your  orator  as  a  royalty 
for  the  use  of  said  trade-mark,  and  as  a 
consideration  for  the  assignment  thereof  to 
him."  Her  demand  was  stated  in  the  eighth 
paragraph  to  be  for  a  royalty  "on  all  packing 
embodying  the  said  trade-mark  made  and  sold" 
by  the  defendant  The  defendant  admitted 
his  liability  to  account  for  packing  sold  under 
the  trade-mark  No.  2,239,  but  denied  that  he 
had  made  any  use  of  It  since  the  1st  day  of 
June,  1890.  The  bill  and  answer  really  raised 
the  question  of  the  use  by  the  defendant  of 
the  trade-mark.  The  case  went  to  the  master, 
before  whom  much  testimony  was  taken  upon 
this  question,  as  well  as  upon  another,  on 
which  the  decree  was  finally  made.  After  this 
had  been  done,  an  application  was  made  to 
amend  the  bill  In  order  to  make  Its  averments 
conform  to  the  plaintiff's  case  as  developed  In 
the  testimony,  and  place  the  defendant's  lia- 
bility, not  upon  the  use  of  the  trade-mark, 
but  upon  the  manufacture  and  sale  of  Globe 
packing,  and  the  undertaking  to  pay  Mrs.  Mil- 
ler a  share  of  the  profits  upon  such  manu- 
facture and  sales.  This  amendment  was  al- 
lowed, but  by  the  terms  of  the  final  decree 
the  defendant  Is  required  to  pay  the  costs  of 
his  own  successful  defense  against  the  bill  as 
originally  drawn.  This  was  inequitable.  The 
amendment  should .  have  been  allowed  upon 
terms.  The  answer  made  In  December,  1891, . 
put  the  plaintiff  on  notice;  but  the  amend- 
ment was  not  moved  for  until  May,  1895,  after 
a  large  part  of  the  costs  in  this  case  had  ac- 
crued, much  of  which  would  have  been  un- 
necessary If  the  amendment  had  been  promptly 
made.  The  motion  should  have  been  granted 
upon  payment  by  the  plaintiff  of  the  costs, 
that  would  have  been  unnecessary  If  the  bin 
had  been  properly  drawn  in  the  beginning. 
The  order  allowing  the  amendment  is  now  so 
modified,  and  the  amendment  allowed  on  pay- 
ment of  one-half  of  the  costs  accrued  prior 
to  that  date,  and  with  this  modification  the 
decree  Is  affirmed. 

(184  Pa.  St  6M) 

BAILEY  et  al.  t.  CITY  OF  PHILADELPHIA 

et  al. 

(Supreme  Court  of  Pennsylvania.     Feb.  21, 

1898.) 

Cities  —  Execctivk  Functions  —  Leasing  Oas 
■Works— Ordinances  Delegating  Legislative 
Power  —  Monopolies  —  Obligation  of  Con- 
tract. 

1.  Supplying  public  places  and  private  citizens 
with  gas  for  lighting  purposes  is  not  a  strictly 
municipal  function,  but  its  power  in  this  respect 
is  conferred  on  the  city  as  a  corporation,  and 
need  be  exercised  at  its  option  only.     • 

2.  An  ordinance  for  lease  of  city  gas  works  is 
a  legislative  act,  and  therefore  not  within  the 
prohibition  of  Act  June  1,  1885,  against  ordi- 
nances interfering  with  the  exercise  of  the  ex- 
ecutive functions  of  the  departments. 
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3.  Supplying  gas  not  being  a  municipal  duty, 
the  leasing  of  the  city  gas  works  is  not  objection- 
able delegation  of  municipal  power. 

4.  Provisions  in  a  lease  by  a  city  of  its  gas 
works,  that  during  the  term  of  the  contract  it 
would  do.  nothing  to  in  any  way  interfere  with 
the  exclusive  right  thereby  vested  in  the  lessee, 
is  not  the  conferring  of  a  monopoly,  as  the  city 
was  merely  acting  in  its  business  capacity,  and 
the  franchise  of  the  lessee  is  derived  from  the 
legislature,  and  on  it  depends  whether  the 
lessee's  franchise  is  or  shall  be  exclusive. 

5.  A  lease  by  a  city  of  its  gas  works  is  not 
objectionable  because  for  a  long  term  of  years, 
on  the  ground  of  binding  the  discretion  of  the 
councils  for  such  a  long  time,  as  the  contract  is 
made  by  the  city  in  its  business  capacity  only, 
and  binds  it  in  that  capacity. 

6.  A  lease  by  the  city  of  Philadelphia  of  its 
gas  works  cannot  be  enjoined  by  the  holders  of 
the  bonds  given  for  loan  to  the  city  for  gas 
works,  the  revenues  thereof  not  being  pledged 
for  security  of  the  bonds,  and  the  provision  of  the 
ordinance  of  December  26,1868  (section  3),  under 
which  the  loan  was  made,  for  retention,  annu- 
ally, by  the  trustees  of  the  gas  works,  of  an 
amount  equal  to  a  certain  per  cent  of  the  loan, 
and  its  payment  into  the  city  treasury,  whereup- 
on the  city  undertakes  to  apply  part  of  it  to  the 
payment  of  the  interest  on  the  loan  and  to  pay 
the  other  part  into  the  sinking  fund,  not  being 
part  of  the  contract  between  the  city  and  bond- 
holders, but  being  terms  imposed  by  the  city  on 
the  trustees  of  the  gas  works  as  conditions  on 
which  the  city  would  raise  the  money. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Suit  by  Joel  J.  Bailey  and  others  against 
the  city  of  Philadelphia  and  others  to  enjoin 
the  leasing  of  the  city  gas  works.  Decree  for 
defendants.    Plaintiffs  appeal.    Affirmed. 

John  C.  Bell,  Peter  Boyd,  Geo.  Tucker  Bls- 
pham,  and  Jos.  L.  Caven,  for  appellants.  Ern- 
est Lowengrund  and  James  Alcorn,  Asst.  City 
Sols.,  and  John  L.  Kinsey,  City  Sol.,  for  appel- 
lees. 

MITCHELL,  J.  The  gas  works  are  the 
property  of  the  city  of  Philadelphia,  not  as  a 
municipality,  but  as  a  business  corporation. 
However  much  the  idea  that  the  city  Is  not 
required  by  its  municipal  duty  to  supply  its 
citizens  with  light  In  the  streets  and  public 
places  may  seem  to  fall  below  the  modern  con- 
ception of  a  city,  yet  it  is  beyond  question,  on 
settled  legal  principles,  that  in  the  performance 
of  that  function  the  city  acts  under  authority 
merely,  and  not  under  municipal  obligation. 
This  was  the  rule  of  the  common  law,  and  no 
statute  in  reference  to  the  city  of  Philadel- 
phia has  altered  It  Hence  the  city  may 
change  Its  mode  of  action,  or  cease  to  act  alto- 
gether, in  its  discretion,  and  the  discretion  Is 
purely  legislative.  The  courts  have  no  power 
to  Interfere  unless  the  proposed  action  con- 
travenes some  express  statute  or  violates  some 
binding  contract.  These  principles  are  ele- 
mentary, and  need  not  be  enlarged  upon,  since 
they  are  conceded  by  the  learned  counsel  for 
appellants,  and  the  corrollary  admitted,  and 
that  the  lease  now  sought  to  be  enjoined  would 
have  been  clearly  within  the  power  of  the 
city  prior  to  the  act  of  June  1,  1885  (P.  L.  37), 
commonly  known  as  the  "Bullitt  Bill."  The 
argument  of  the  appellants  is  arranged  under 


three  heads,  and  may  be  conveniently  consid- 
ered In  that  order. 

First,  that  the  ordinance  for  the  lease  of  the 
gas  works  Is  an  Interference  with  the  ex- 
ecutive functions  of  the  department  of  public 
works,  and  therefore  within  the  prohibition  of 
the  act  of  June  1,  1885.  Of  that  act  this 
court  has  already  declared  that  "the  subject 
with  which  It  deals  is  the  administrative  gov- 
ernment of  cities  of  the  first  class,  and  its 
manifest  purpose  was  to  reform  existing 
abuses  in  the  executive  department  of  the 
only  city  of  that  class."  Com.  v.  De  Camp, 
177  Pa.  St  112,  35  Atl.  601.  The  particular 
provisions  of  the  act  which  are  relied  on  by 
the  appellants  are  article  2,  §  1:  "There  shall 
be  the  ,  following  executive  departments: 
*  *  •  Department)  of  public  works."  Arti- 
cle 4,  |  1:  "The  department  of  public  works 
shall  be  under  the  charge  of  one  director  or 
who  shall  be  the  head  thereof."  "Gas  works 
owned  and  controlled  by  the  city,  the  supply 
and  distribution  of  gas,  *  *  *  the  lighting 
of  streets,  alleys,  and  highways,  *  *  • 
shall  be  under  the  direction,  control,  and  ad- 
ministration of  the  department  of  public 
works."  And  article  16:  "Councils  shall  by 
general  ordinances  provide  for  the  proper  and 
efficient  conduct  of  the  affairs  of  the  city  by 
the  mayor  and  several  departments,  and  the 
boards  thereof;  but  they  shall  not  pass  any 
ordinances  directing  or  interfering  with  the 
exercise  of  the  executive  functions  of  the  may- 
or and  departments,  boards  or  heads  or  of- 
ficers thereof."  These  provisions  do  not  take 
away  nor  in  any  degree  lessen  any  municipal 
authority  previously  lodged  In  the  city,  still 
less  any  merely  business  corporate  power. 
They  merely  regulate  the  operation  of  Its  ex- 
ecutive and  legislative  functions  as  to  such 
public  property  of  the  enumerated  classes  as 
the  city  may  at  any  time  have.  The  prohibi- 
tion to  councils  in  article  16  is  against  Inter- 
ference with  "the  exercise  of  the  executive 
functions"  of  tb<>  departments.  The  lease  or 
sale  of  the  gas  works  is  not  an  executive 
function.  If  It  was,  it  would  belong  to  the 
director  of  public  works,  as  the  head  of  the 
department.  But  no  one  would  contend  that 
the  director  has  any  power  to  make  a  sale  or 
such  a  lease.  That  is  a  parting  with  the  title 
and  possession  of  the  city  which  can  only  be 
done  by  a  legislative  act  As  a  legislative 
act  it  Is  within  the  clear  power  of  the  city. 
The  right  to  change  the  property  which  is  the 
instrument  through  which  the  city  exercises 
its  powers  is  inherent  In  Its  ownership,  wheth- 
er municipal  or  merely  corporate,  unless  pro- 
hibited by  contract  or  by  the  terms  of  a  trust 
upon  which  It  was  acquired.  But  to  avoid 
all  doubts,  the  right  of  alienation  Is  given  In 
express  words  in  the  charter  of  1789,  all  the 
powers  granted  In  which  were  preserved  by 
the  consolidation  act  (Act  Feb.  2,  1854,  i  6; 
P.  L.  25),  and  which  appears  to  be  still  in 
force.  Com.  v.  Walton,  182  Pa.  St  373,  38 
Atl.  790.  And  the  right  is  not  taken  away 
by  the  act  of  1885,  wblch,  as  already  said, 
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merely  regulates  the  mode  of  exercise  of  ex* 
ecutive,  and  incidentally  of  legislative,  func- 
tions without  changing  ihe  rights  which  ap- 
pertain to  those  functions. 

But  it  Is  urged  that,  although  the  city  may 
sell  and  change  the  specific  property,  It  cannot 
abdicate  the  function,  and  must  therefore  sub- 
stitute other  property,  through  which  Its  con- 
trol and  operation  of  the  franchise  may  be 
continued;  and  the  analogy  Is  relied  on  of  a 
trustee  with  a  power  to  sell,  who  may  by 
virtue  thereof  change  the  subject-matter,  but 
cannot  destroy  the  trust.  This  brings  us  back 
again  to  the  preliminary  question,  on  which 
the  whole  case  rests,  whether  supplying  the 
public  places  and  private  citizens  with  gas 
for  lighting  purposes  is  a  strictly  municipal 
function,  or  merely  a  power  conferred  on  the 
city  as  a  corporation.  If  the  former,  it  Is  a 
duty  as  well  as  a  power,  and  cannot  be  aban- 
doned; If  the  latter,  It  Is  an  authority  only, 
and  may  be  exercised  or  not,  at  the  city's  op- 
tion. Although  the  appellants  start  out  with 
the  concession  that  the  lease  In  Question 
would-  have  been  within  the  city's  powers 
prior  to  the  act  of  1885,  yet  the  elaborate  and 
Ingenious  argument  for  them  rests  upon  the 
contention  that  the  lighting  of  the  city,  at 
least  since  that  act,  Is  a  municipal  duty,  and, 
though  presented  in  different  aspects  and  from 
different  points  of  view,  the  argument  constant- 
ly comes  back  to  this  contention,  for  without  it 
there  is  confessedly  no  ground  for  the  case  to 
rest  upon.  But,  for  reasons  already  stated,  we 
ire  of  opinion  that  the  act  of  .1885  made  no 
.'hange  In  the  city's  municipal  powers,  either 
Inherent  or  statutory,  but  merely  regulated 
their  exercise  so  far  as  related  to.  executive 
officers,  and  incidentally  to  such  purpose  re- 
strained what  had  become  legislative  usurpa- 
tion. Under  that  act,  so  long  as  the  city  owns 
and  operates  the  gas  works,  it  must  do  so 
through  the  department  of  public  works;  but 
there  Is  no  compulsion  upon  the  city  to  con- 
tinue the  manufacture  and  sale  of  gas  at  all, 
or  to  do  it  through  Its  own  officers,  If  In  Its 
legislative  judgment  it  is  no  longer  expedient 
to  do  so. 

The  second  proposition  of  the  appellants  Is 
that  the  ordinance  assumes  in  respect  to  the 
public  lighting  to  delegate  a  public  legisla- 
tive power,  and  In  respect  to  the  private 
'Ighting  to  confer  a  monopoly  on  the  gran- 
tee, and  in  both  cases  to  bind  the  discretion 
of  councils  for  a  long  term  of  years.  It  is 
manifest  that  this  proposition  in  the  use  of 
the  phrase,  "public  legislative  power,"  comes 
back,  as  already  indicated,  to  the  contention 
that  public  lighting  Is  a  municipal  duty.  It 
is  true  that  It  Is  a  legislative  power,  In  the 
sense  that  It  Is  the  exercise  of  the  will  of 
the  owner  with  respect  to  ownership  of  the 
property.  If  such  ownership  was  coupled 
with  a  municipal  duty,  such  duty  could  not 
be  escaped  by  lease  or  other  form  of  delega- 
tion. But  the  gas  works,  as  already  dis- 
cussed, are  held  by  the  city  as  a  business 
corporation.    If  the  use  of  gas  should  be 


so  far  superseded  as  to  make  its  manufact- 
ure and  sale  unprofitable,  there  Is  no  com- 
pulsion on  the  city  to  continue  It  or  to  em- 
bark in  any  new  venture  for  the  supply  of 
a  different  light;  and  if  the  management 
and  operation  of  the  works  can  be  more  prof- 
itably or  more  conveniently  carried  on  by  a 
lease,  Instead  of  by  the  city's  own  immediate 
servants,  the  city,  In  making  a  lease,  is  de- 
termining a  business  question  In  its  legisla- 
tive corporate  capacity,  just  as  any  private 
corporation  might  do,  but  Is  not  delegating 
any  municipal  power,  legislative  or  other, 
which  involves  municipal  duty.  In  regard 
to  the  conferring  of  a  monopoly,  the  appel- 
lants cite  the  provision  in  the  lease  that  "the 
city  of  Philadelphia  agrees  that  during  the 
term  of  this  contract  It  will  do  nothing,  by 
ordinance  or  otherwise,  which  will  in  any 
way  Interfere  with,  or  limit,  restrict,  or  im- 
peril, this  exclusive  right  hereby  vested  in 
the  said  United  Gas  Improvement  Company, 
Its  successors  or  assigns,"  and  claim  that 
this  creates  a  monopoly  which  is  void  on  the 
ground  of  public  policy.  To  this  objection 
It  would  be  a  sufficient  answer  that,  as  al- 
ready held,  the  city  In  this  matter  is  acting 
In  its  business,  not  Its  governmental,  capac- 
ity, and  the  owner  of  business  property,  even 
though  a  municipal  corporation,  may,  in 
dealing  with  it,  make  such  terms  as,  in  Its 
discretion,  it  deems  best  for  its  interest 
When  the  owner  of  a  business  sells  it,  with 
its.  good  will,  etc.,  he  may  agree,  as  part  of 
the  consideration  to  the  purchaser,  not  to 
go  Into  the  same  business  again  as  a  rival, 
within  an  agreed  territory,  or  for  an  agreed 
time.  The  city  of  Philadelphia,  selling  Its 
gas-making  plant  and  good  will,  may  do  the 
same  thing.  But  In  the  provision  of  the 
lease  now  under  consideration  the  city  does 
not  assume  to  grant  any  franchise.  It  could 
not  do  so  if  it  would.  What  the  city  does 
Is  to  covenant  that  it  will  do  no  act  In  dero- 
gation of  the  right  of  the  lessee  under  the 
grant  to  operate  the  gas  works  and  supply 
the  city  and  the  citizens  with  light  there- 
from. The  franchise  of  the  lessee  to  fur- 
nish light  Is  not  derived  from  the  city,  but 
from  the  legislature,  and  whether  It  is  exclu- 
sive or  not  at  present,  or  shall  be  exclusive 
or  not  in  the  future,  does  not  and  will  not 
depend  on  the  city,  but  on  the  legislature. 
All  that  the  city  does  Is  to  agree  that  it  will 
do-no  act  itself  whereby  the  privileges  grant- 
ed by  it  to  the  lessee,  and  Intended  to  be 
exclusive  so  far  as  It  is  concerned,  shall  be 
limited  or  Interfered  with.  This  was  clear- 
ly within  its  power  in  dealing  with  its  busi- 
ness property.  Whether  the  legislature  may 
hereafter  Impose  upon  the  city  a  municipal 
duty  in  regard  to  lighting  which  may  conflict 
with  Its  present  contract  is  a  question  we 
need  not  consider  until  the  case  shall  arise, 
with  proper  parties  in  interest  to  such  a 
question. 

It  Is  further  argued  that  the  lease  under- 
takes to  bind  the  discretion  of  councils  for 
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a  long  term  of  years.  This  again  cornea  back 
to  the  contention  that  lighting  the  city  Is  a 
strictly  municipal  or  governmental  function, 
as  to  which  councils  cannot  bind  their  suc- 
cessors. But,  as  already  held,  the  city  is 
acting  in  its  business  capacity  only,  and  the 
contract  binds  it  In  that  capacity.  All  con- 
tracts which  contemplate  things  to  be  done 
after  the  immediate  present  must,'  to  that 
extent,  bind  and  limit  the  power  of  the  con- 
tracting party.  This  principle  has  already 
been  adjudicated  in  its  application  to  the 
city  of  Philadelphia  and  the  gas  works  In 
the  cases  of  Western  Sav.  Fund  Soe.  v.  City 
of  Philadelphia,  81  Pa.  St.  175;  Id.  185; 
Wheeler  v.  City  of  Philadelphia,  77  Pa.  St 
888. 

The  last  proposition  of  the  appellants  Is 
that  the  ordinance  Impairs  the  obligation  of 
the  city's  contract  with  certain  holders  of 
Its  bonds.  This  was  the  ground  of  decision 
In  Western  Sav.  Fund  Soc.  v.  City  of  Phila- 
delphia, supra.  But  the  cases  are  not  at  all 
alike  In  the  facts.  In  Western  Say.  Fund 
Soc.  v.  City  of  Philadelphia,  the  ordinance 
of  1841  distinctly  pledged  the  revenues  of 
the  gas  works  to  the  creditors  for  security 
of  payment  of  .the  bonds,  and  provided  for 
the  management  by  trustees  for  that  pur- 
pose. The  ordinance  of  1868,  under  which 
Mr.  Campbell,  one  of  the  complainants,  Is  a 
bondholder,  has  no  such  provision.  The  loan 
was  made  to  the  city,  and  upon  the  city's 
general  credit,  without  any  pledge  of  its  rev- 
enues from  the  gas  works  or  any  other  speci- 
fied source.  On  the  contrary,  the  ordinance 
gave  express  notice  in  section  4  that  the 
terms  and  provisions  of  the  ordinance  of 
1841  should  not  apply  In  any  way  to  this 
loan.  Section  3  of  the  ordinance  requires 
the  retention  by  the  trustees  of  the  gas 
works  of  a  certain  per  cent,  of  the  amount 
of  the  loan,  annually,  and  Its  payment  Into 
the  city  treasury;  whereupon  the  city  un- 
dertakes to  apply  part  of  It  to  the  payment 
of  the  Interest  on  the  loan,  and  to  pay  the 
other  part  into  the  sinking  fund.'  These 
provisions  are  not  part  of  the  contract  be- 
tween the  city  and  the  loanholders,.but  are 
terms  Imposed  by  the  city  on  the  trustees  of 
the  gas  works  as  conditions  on  which  the 
city  will  raise  the  money  -for  the  latter' s 
use.  Without  these  terms  the  city  would 
have  had  to  meet  the  bonds  at  their  matur- 
ity out  of  general .  taxation,  and  could  not 
have  looked  for  repayment  from  the  rev- 
enues of  the  gas  works  unless  at  the  option 
of  the  trustees.  By  these  terms  the  city 
guarded  itself  from  this  risk,  and  secured  re- 
payment to  itself  from  the  revenues  of  the 
department  for  whose  use  it  had  borrowed 
the  money.  But  the  requirements  of  this 
section  were  for  the  protection  of  the  city 
only,  and  involved  no  pledge  to  the  loan- 
holders.  They  loaned  on  the  general  credit 
of  the  city,  and  perhaps  also  on  the  faith  of 
the  sinking  fund  pledged  for  the  payment  of 
this  and  other  loans.  But  there  is  no  aver- 
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ment  that  the  sinking  fund  has  not  been 
kept  up  by  appropriation  from  the  city  treas- 
ury from  time  to  time,  as  required  by  law. 
Without  such  averment  and  proof,  it  does 
not  appear  that  any  obligation  of  the  loan- 
holders'  contract  has  been  impaired.  None 
of  the  grounds  on  which  the  court  Is  asked 
to  Interfere  can  be  sustained,  and  the  In- 
junction was  rightly  refused.  Decree  af- 
firmed, at  costs  of  appellants. 

CM  Me.  163) 

OUSICK  v.  BARTLBTT. 

(Supreme  Judicial  Court  of  Maine.    Jan.  1, 

1898.) 

Corporation  —  Directoks— Stock— Unpaid  Sdb- 

80KIPTIOK— TrDST—  ESTOPPEL. 

1.  A  director  must  exercise  the  power  with 
which  he  is  intrusted  for  the  common  interest  of 
all  the  stockholders,  and  not  for  his  private  in- 
terest. 

2.  A  director  may  sell  his  stock  freely.  But  a 
board  of  directors  may  not  sell  all  the  property 
and  business  of  the  corporation,  under  the  guise 
of  a  sale  of  their  stock,  and  thereby  receive  the 
entire  proceeds  of  the  sale  of  the  corporate 
property  to  their  own  private  use. 

3.  In  an  action  to  recover  an  unpaid  subscrip- 
tion to  the  capital  stock  of  a  corporation  or- 
ganized under  the  laws  of  Maine, — the  plaintiff, 
a  director  in  the  corporation,  alleging  that  the 
claim  (no  certificate  of  stock  having  been  issued) 
had  been  assigned  to  him  by  the  corporation  at 
the  same  time  of  a  sale  by  its  directors  of  all  the 
business  and  property  of  the  corporation  to  an- 
other company,  and  the  proceeds  of  the  sale  not 
being  paid  into  the  treasury  of  the  corporation, 
but  received  by  the  plaintiff  for  his  own  benefit, 
and  the  defendant  getting  nothing,— Add,  that 
the  plaintiff's  acts  were  in  entire  disregard  of  the 
rights  of  the  defendant  as  a  stockholder,  and  as 
to  the  defendant  they  were  fraudulent;  also,  that 
the  claim  assigned  cannot  be  enforced,  and  that 
the  plaintiff  gained  no  rights  against  the  de- 
fendant by  virtue  of  the  assignment. 

4.  In  this  case  the  directors  and  treasurer  of 
the  corporation  owned  all  the  stock  that  had  been 
issued.  HeUt,  that  while  the  principal  trade  was 
a  sale,  in  form,  of  all  the  issued  stock  to  another 
company,  it  was  in  substance  the  sale  of  all  the 
business  and  property  of  the  corporation  (ex- 
cept the  choses  in  action  assigned  to  the  plaintiff), 
accompanied  with  a  delivery  of  all  the  corporate 
property  to  the  purchaser. 

5.  The  court  finds  that,  for  the  following 
among  other  reasons,  upon  the  facts  reported, 
there  was  a  sale  of  all  the  property  and  busi- 
ness of  a  corporation,  rather  than  a  mere  trans- 
fer of  its  capital  stock:  The  purchaser  under- 
stood that  it  was  purchasing  all  the  stock  of  the 
corporation,  and  as  such  purchaser  took  and  used 
accordingly  all  the  property  of  the  corporation. 
It  obtained  the  good  will  and  trade  of  the  cor- 
poration, and  carried  out  all  its  contracts.  It 
made  no  further  use  of  the  corporation,  whose  or- 
ganization, business,  and  books  were  not  kept 
up.  The  treasurer  (the  plaintiff),  after  the  sale, 
did  not  know  what  had  become  of  the  property  of 
the  corporation,  and  failed  to  pay  into  the  treas- 
ury the  proceeds  of  the  sale,  a  portion  of  which 
arose  from  a  sale  of  the  plaintiffs  other  prop- 
erty, which  he  was  thereby  enabled  to  sell  at 
the  same  time. 

0.  Beld,  that  the  defendant,  not  being  cog- 
nizant of  the  proposed  trade  for  the  sale  of  the 
corporation's  assets,  cannot  be  estopped  from 
avoiding  the  assignment  on  the  ground  that,  hav- 
ing a  full  knowledge  of  the  facts,  he  allowed  the 
corporation  to  receive  the  benefits  of  the  con- 
tract. 

(OfficiaU    . 
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Report  from  supreme  Judicial  court,  Cum- 
berland county. 

This  was  an  action  of  assumpsit  by  John 
F.  Cusick  against  Ralph  W.  Bartlett  to  re- 
cover the  sum  of  $2,000.  The  declaration 
sets  out,  in  substance,  that  on  the  1st  day  of 
June,  1806,  the  defendant,  Ralph  W.  Bartlett, 
subscribed  for  30  shares  of  the  capital  stock 
of  the  New  England  Milk  Company,  which  30 
shares  amounted,  at  par  value,  to  $3,000; 
that  the  defendant  only  paid  $1,000  oh  this 
subscription,  leaving  a  balance  unpaid  of 
$2,000;  that  on  the  9th  of  November,  1896, 
the  said  New  England  Milk  Company,  for 
value  received,  assigned  the  defendant's  un- 
paid subscription  for  stock  to  the  plaintiff, 
John  F.  Cusick;  and  that  by  virtue  of  this 
assignment  the  defendant  became  liable  and 
promised  to  pay  to  the  plaintiff  the  sum  of 
$2,000  on  demand. 

To  the  plaintiff's  declaration  the  defend- 
ant pleaded  the  general  issue,  with  a  brief 
statement  of  special  matters  of  defense,  and 
aied  as  a.  set-off  a  claim  against  the  cor- 
poration.   Judgment  for  defendant. 

A  summary  of  the  evidence  reported  is  as 
follows : 

For  some  time  previous  to  June  1,  1895, 
John  F.  Cusick,  the  plaintiff,  had  been  a 
student  in  the  office  of  Ralph  W.  Bartlett, 
the  defendant,  a  Boston  attorney.  There 
was  at  this  time  in  Boston  a  combination  of 
milk  companies,  called  the  New  England 
Dairy  Association,  and  more  commonly  call- 
ed the  Boston  Milk  Trust  A  large  part  of 
the  business  of  this  Boston  Milk  Trust  was 
bringing  In  milk  from  the  country,  and  sell- 
ing it  to  local  dealers,  both  wholesale  and  re- 
tail, in  the  city.  Cusick,  previous  to  his  en- 
tering Mr.  Bartlett's  office,  had  for  many 
years  been  engaged  in  the  milk  business  in 
Boston;  and  while  he  was  studying  in  the 
defendant's  office  the  matter  of  establishing 
a  business  in  competition  with  the  milk  trust 
was  frequently  talked  over,  and  some  time 
tn  May,  1895,  It  was  practically  decided  by 
the  plaintiff  and  defendant  to  start  such  a 
business.  Cusick,  the  plaintiff,  went  to  Con- 
necticut to  make  arrangements  with  farm- 
ers for  a  supply  of  milk;  and  It  being  neces- 
sary, in  order  that  he  might  have  credit 
it  lth  the  farmers,  that  money  should  be  on 
deposit,  Mr.  Bartlett  gave  Mr.  Cusick  on 
May  31,  1895,  the  sum  of  $1,000,  to  deposit 
for  this  purpose;  and  Cusick,  putting  with  it 
$3,000  of  bis  own,  deposited  the  whole  $4,000 
In  a  Connecticut  bank,  under  the  name,  New 
England  Milk  Company. 

On  June  1,  1805,  Mr.  Bartlett,  Mr.  Cusick, 
and  one  James  O'Blerne,  a  friend  of  Mr.  Cu- 
sick, came  to  Portland,  and  organized  a  cor- 
poration, under  the  laws  of  Maine,  called 
the  New  England  Milk  Company;  the  object 
of  the  corporation  being  to  carry  on  the 
business  of.  milk  contractors,  in  and  about 
Boston.  The  capital  stock  of  the  company 
was  fixed  at  $10,000,  divided  Into  100  shares, 


with  a  par  value  of  $100  each.  At  the  meet- 
ing of  incorporators  a  subscription  list  was 
opened.  The  plaintiff,  John  F.  Cusick,  sub- 
scribed for  30  shares  of  stock,  amounting  at 
par  value  to  $3,000,  the  defendant  subscribed 
for  the  same  amount,  and  Mr.  O'Blerne  sub- 
scribed for  10  shares.  The  $3,000  deposited 
by  Mr.  Cusick  In  the  bank  was  considered  a 
payment' of  his  subscription,  and  the  $1,000 
of  Mr.  Bartlett*  s  deposited  In  the  bank  was 
considered  a  part  payment  of  his  subscrip- 
tion. The  usual  business  was  transacted  at 
this  organization  meeting.  A  code  of  by- 
laws was  adopted,  and  a  board  of  officers 
elected,  as  follows:  President,  John  F.  Cu- 
sick, the  plaintiff;  treasurer,  Ralph  W.  Bart- 
lett, the  defendant;  and  directors,  John  F. 
Cusick,  Ralph  W.  Bartlett,  and  James 
O'Blerne.  Mr.  Cusick  was  to  act  as  business 
manager  of  the  concern,  and  the  three  per- 
sons above  named  were  the  only  persons  in- 
terested. 

The  enterprise  was  very  slow  In  getting 
under  way.  The  idea  was  to  have  a  special 
car  run  from  Connecticut  into  Boston  every 
morning  with  the  milk.  This  car  could  not 
be  obtained  at  once.  All  the  milk  that  came 
in  came  in  as  freight  on  other  cars,  and  was 
all  used  by  Mr.  Cusick  In  his  private  busi- 
ness. The  business  was  In  such  a  confused 
state  that  Mr.  Cusick  himself  could  not  tell 
whether  it  was  done  in  the  name  of  the  New 
England  Milk  Company,  or  In  his  own  name. 
Mr.  Bartlett  was  not  satisfied  with  this  con- 
fused state  of  affairs.  There  were  frequent 
disputes  between  the  parties  interested,  and 
especially  between  Mr.  Cusick  and  Mr.  Bart- 
lett; and  at  a  directors'  meeting  held  on 
September  18,  1895,  Mr.  Bartlett,  becoming 
dissatisfied  with  the  way  the  company  was 
managed,  and  with  the  whole  matter,  ten- 
dered his  resignation,  and  announced  bis  de- 
termination to  withdraw  absolutely  from 
the  company.  His  resignation  was  tabled, 
and  the  meeting  adjourned,  with  an  agree- 
ment between  Mr.  Cusick,  Mr.  O'Blerne,  and 
Mr.  Bartlett  that  they  would  meet  again  in 
the  evening,  and  talk  the  matter  over.  In 
the  evening  they  met  as  agreed.  The  testi- 
mony as  to  what  took  place  at  this  meeting 
Is  conflicting.  Bartlett  and  another  witness 
present  both  testify  that  he  still  insisted  up- 
on withdrawing  from  the  company,  and  re- 
fused absolutely  to  go  on  with  It  in  any  ca- 
pacity. They  say  an  understanding  was  ar- 
rived at  and  agreed  upon  by  Mr.  Cusick,  Mr. 
O'Blerne,  and  Mr.  Bartlett  that  Mr.  Bart- 
lett might  withdraw  from  the  company.  No 
stock  had  ever  been  issued  to  Mr.  Bartlett 
up  to  this  time,  although  stock  had  been  Is- 
sued to  Mr.  Cusick  and  Mr.  O'Blerne.  It 
was  claimed  that  Mr.  Bartlett  agreed  not  to 
call  for  any  stock  In  the  company,  and  the 
$1,000  that  he  had  paid  In  was  to  be  consid 
ered  a  loan  to  be  paid  back  to  him.  Mr. 
Bartlett  says  the  balance  of  his  subscription 
was  not  to  be  demanded  of  him  as  a  sub- 
scription, but  he  agreed  that,  if  it  was  need- 
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ed,  he  would  loan  It  to  the  company  npon 
notes  indorsed  by  Cuslck  and  O'Blerne;  and 
he  was  to  continue  to  work  with  the  com- 
pany as  treasurer,  and  help  them  along,  un- 
til some  one  could  be  found  to  take  his 
place. 

Mr.  Bartlett  did  not  see  the  plaintiff  again 
until  the  latter  part  of  December,  1895.  Aft- 
er the  directors'  meeting  of  September  18, 
1896,  above  referred  to,  Mr.  Ouslck,  the  plain- 
tiff, went  to  Connecticut  to  see  about  ob- 
taining milk,  was  taken  sick  with  typhoid 
fever,  and  did  not  get  out  to  attend  to  busi- 
ness until  late  In  December.  In  the  mean- 
time Mr.  Bartlett,  although  he  was  un- 
familiar with  the  milk  business,  kept  up  the 
work,  and  did  all  that  he  could  to  keep  the 
company  going.  He  testifies  that  he  consid- 
ered and  understood  that  as  between  him- 
self n  Mr.  Ousick,  and  Mr.  O'Blerne,  who 
were  the  only  persons  interested  in  the  com- 
pany, he  was  released  and  out  of  the  com- 
pany; but,  no  one  having  been  found  to  fill 
his  place,  he  kept  at  work  as  treasurer,  and 
In  fact  ran  and  managed  the  whole  business, 
during  Mr.  Cuslck's  Illness. 

When  Mr.  Ousick  did  get  out,  in  December, 
Mr.  Bartlett  expected  that  the  matter  of  his 
leaving  the  company  would  be  arranged  as 
talked  In  September.  But  Mr.  Ousick  and  Mr. 
O'Blerne  then  took  an  entirely  different  stand. 
At  times  they  would  deny  that  they  had  ever 
reached  any  agreement  with  him  about  his 
withdrawal  from  the  company.  Sometimes 
they  would  treat  him  as  a  stockholder,  and  at 
other  times  as  though  he  bad  no  interest  what- 
ever In  the  company,  so  that  he  could  not  tell 
what  their  real  position  was.  He  continued, 
however,  to  draw  checks  as  treasurer,  and  to 
act  for  the  company  In  this  capacity,  until 
shortly  after  July  21,  1896.  Up  to  this  time 
no  one  had  been  Interested  in  the  company  ex- 
cept Mr.  Ousick,  Mr.  Bartlett,  and  Mr.  O'Blerne. 
On  July  20,  1896,  Mr.  Cuslck  transferred  a 
share  of  his  stock  to  his  brother,  W.  H.  Cu- 
slck; and  on  July  21st,  at  an  adjournment  of 
the  annual  meeting  of  the  stockholders,  Mr. 
Bartlett's  name  was  dropped  from  the  board  of 
officers,  and  a  new  board  was  elected,  as  fol- 
lows: James  O'Blerne,  president;  John  F. 
Cuslck,  the  plain  tiff,  treasurer;  and  James 
O'Blerne,  John  F.  Ousick,  and  W.  H  Cuslck, 
directors.  From  this  time  on,  Bartlett  bad 
nothing  further  to  do  with  the  company's  af- 
fairs, except  that  in  some  matters  he  continued 
to  act  as  counsel  for  It. 

About  Novamber  1,  1896,  it  came  indirectly, 
and  by  chance,  to  Mr.  Bartlett's  attention,  that 
certain  negotiations  were  being  carried  on  be- 
tween Mr.  Cusick,  the  plaintiff,  and  one  George 
O.  Whiting,  the  head  man  of  the  Boston  Milk 
Trust,  In  regard  to  the  disposal  of  the  property 
and  business  of  the  New  England  Milk  Com- 
pany. Mr.  Bartlett  inquired  of  Mr.  Cusick  In 
regard  to  the  matter,  and  was  told  that  there 
were  no  such  negotiations  pending;  that  the 
only  negotiations  Mr.  Cusick  had  on  hand  were 
for  the  sale  of  his  private  milk  route.    But  up- 


on farther  inquiry  Mr.  Bartletfs  suspicions 
were  confirmed.  George  O.  Whiting,  above 
named,  and  F.  Q.  Holcombe,  attorney  for  the 
Elm  Farm  Milk  Company,  one  of  the  corpora- 
tions in  the  Milk  Trust,  testified  that  during 
the  month  of  September  and  October  the  Elm 
Farm  Milk  Company,  through  George  O.  Whit- 
ing and  Mr.  Holcombe,  were  negotiating  with 
Mr.  Cusick  in  regard  to  the  purchase,  as  they 
expressed  it,  of  the  New  England  Milk  Com- 
pany. They  desired  to  buy,  and  proposed  to 
buy,  the  property,  assets,  business,  good  will, 
and  everything  else,  of  the  New  England  Milk 
Company.  At  the  same  time  they  were  inci- 
dentally considering  the  purchase  of  Mr.  Cu- 
slck's private  milk  route,  Mr.  Ousick  finding  it 
necessary  to  dispose  of  this  route  If  be  was 
going  to  part  company  with  the  New  England 
Milk  Company.  The  purchase  of  this  private 
milk  route  was  apparently  made  one  of  the 
conditions  or  part  of  the  sale  of  the  New  Eng- 
land Milk  Company. 

Mr.  Cuslck  and  Mr.  Whiting  went  over  and 
estimated  the  value  .of  the  private  milk  route, 
and  of  the  property  and  business  of  the  New 
England  Milk  Company,  and,  as  Mr.  Whiting 
testifies,  agreed  upon  $13,000  as  a  lump  sum 
for  the  whole  business.  Mr.  Whiting,  howev- 
er, Insisted  that  he  would  not  take  foe  New 
England  Milk  Company  unless  it  was  free  from 
debt  The  proposition  of  Mr.  Whiting  and  the 
Elm  Farm  Milk  Company  was  to  buy  the  prop- 
erty and  business  of  the  New  England  Milk 
Company.  This  was  the  original  plan,  but  It 
was  found  undesirable  by  Mr.  Cuslck  to  go 
through  the  "machinery"  of  getting  authority 
from  the  stockholders  of  his  company  for  a 
sale  of  the  company's  property  and  business. 
He  decided  not  to  try  to  transfer  the  property 
of  the  company  to  the  Elm  Farm  Milk  Com- 
pany, but  he  represented  to  Mr.  Whiting  and 
to  Mr.  Holcomb  that  there  were  only  70  shares 
of  stock  Issued,  or  that  could  be  Issued,  by  the' 
New  England  Milk  Company,  and  that  this 
stock  was  all  held  by  himself,  Mr.  O'Blerne, 
and  his  brother,  Mr.  W.  H  Cuslck;  that,  in- 
stead of  transferring  the  property  and  business 
to  the  Elm  Farm  Milk  Company,  they  would 
transfer  all  of  this  stock,  and  In  that  way  the 
Elm  Farm  Milk  Company  would  be  taking  the 
whole  concern.  The  lump  sum  of  $13,000, 
which  had  been  agreed  upon  as  the  price  for 
the  property  and  business  of  the  New  England 
Milk  Company  and  Mr.  Cusick's  private  milk 
route,  was  then  divided  on  paper  into  $7,000  for 
the  70  shares  of  stock  of  the  New  England  Milk 
Company  held  by  Mr.  Cuslck  and  his  friends, 
.and  $6,000  for  Mr.  Cusick's  private  milk  route. 
As  has  already  been  stated,  one  of  the  condi- 
tions of  the  trade  was  that  all  of  the  debts  of 
the  New  England  Milk  Company  were  to  be 
assumed  by  Mr.  Cuslck,  and  a  bond  was  taken 
from  him  by  the  Elm  Farm  Milk  Company  to 
the  effect  that  he  would  pay  these  debts;  and 
the  last  act  of  the  three  directors  of  the  New 
England  Milk  Company,  Mr.  Cuslck,  Mr. 
O'Blerne,  and  Mr.  W.  H.  Cuslck,  who  were  all 
interested  in  this  transaction,  was  to  hold  a 
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directors'  meeting,  and  authorize  Mr.  O'Bierne, 
ihe  president  of  the  company,  and  William  H. 
Cusick,  a  director,  to  effect  for  the  company, 
and  In  its  name,  a  general  assignment  to  John 
F.  Cusick  of  all  the  bills  receivable  of  the  New 
England  Milk  Company,  upon  consideration 
that  be  pay  the  company's  Indebtedness.  Ac- 
cording to  Mr.  Cusick's  testimony,  this  agree- 
ment or  assignment  was  part  and  parcel  of  the 
deal  of  selling  out  the  company.  The  contract 
was  executed  in  an  unusual  and  peculiar  way. 
The  by-laws  of  the  company  provided  that  no 
contracts,  notes,  or  other  obligations  should  be 
valid  unless  signed  by  the  president  and  treas- 
urer. This  contract  or  assignment  of  the  bills 
receivable  to  Mr.  Cusick,  which  is  the  assign- 
ment upon  which  the  plaintiff  In  this  case 
bases  his  right  to  recover,  was  not  executed  by 
the  president  and  treasurer,  as  required  by  the 
by-laws,  but  by  the  president  and  W.  H.  Cu- 
sick, a  director.  No  ratification  of  the  as- 
signment, or  of  its  execution,  was  ever  had  in 
any  way  by  the  corporation  or  Its  stockholders, 
or  by  any  board  of  directors,  other  than  the 
directors  who  signed  the  contract,  and  who 
were  all  interested  personally  hi  the  deal. 

Through  all  these  negotiations  with  the  Elm 
Farm  Milk  Company,  the  testimony  of  Mr. 
Holcombe  and  Mr.  Whiting  is  that  Cusick 
never  told  them  that  Mr.  Bartlett  was  In  any 
way  interested  In  the  stock  of  the  New  Eng- 
land Milk  Company,  or  that  he  was  owing  the 
company  any  balance  of  an  unpaid  subscription 
for  stock.  On  the  contrary,  they  say  that  Mr. 
Cusick  represented  that  the  70  shares  of  stock 
which  he,  Mr.  O'Bierne,  and  W.  H.  Cusick 
held  comprised  all  of  the  stock  of  the  com- 
pany outstanding,  and  that  by  the  purchase  Of 
'it  the  Elm  Farm  Milk  Company  would  be  ac- 
quiring 'the  New  England  Milk  Company,  as 
thoroughly  as  by  a  transfer  of  its  property. 
Mr.  Bartlett  was  not  recognized  In  any  way  as 
a  stockholder  In  the  New  England  Milk  Com- 
pany throughout  these  dealings  and  this  trans- 
action. He  knew  in  the  beginning  that  such 
negotiations  were  on  foot,  although  Mr.  Cu- 
sick attempted  to  conceal  this  fact  from  him 
by  stating  that  the  only  deal  on  foot  was  the 
sale  of  his  private  milk  route.  This  was  not 
disputed  by  Mr.  Cusick.  A  few  days  later 
Mr.  Bartlett  Inquired  of  Mr.  Holcombe  what 
had  been  done,  and  Mr.  Holcombe  told  him 
that  he  did  not  think  the  deal  would  go 
through.  He  did  not  know  that  the  deal  had 
been  carried  out  until  a  month  or  more  after  It 
was  accomplished,  when  he  learned  of  the  mat- 
ter accidentally;  and,  at  about  the  same  time 
he  learned  of  the  accomplishment  of  the  deal, 
Mr.  Cusick  began  this  proceeding  to  collect, 
by  virtue  of  the  assignment  obtained  as  above 
stated,  $2,000,  which  be  claimed  was  unpaid  on 
Mr.  Bartlett' s  subscription. 

Robert  Treat  Whitehouse,  for  plaintiff.  O. 
A.  Hlght,  for  defendant 

SAVAGE,  J.    Action  to  recover  the  sum  Of 
.$2,000,  the  balance  claimed  to  be  due  on  de- 


fendant's subscription  for  30  shares  of  the  capi- 
tal stock  of  the  New  England  Milk  Company, 
a  corporation  organized  under  the  laws  of  this 
state.  The  plaintiff  alleges  that  this  claim  has 
been  assigned  to  him  by  the  corporation.  The 
defendant  sets  up  several  defenses,  technical 
and  substantial,  only  one  of  which,  however, 
do  we  find  it  necessary  to  consider. 

An  examination  of  the  evidence  reveals  the 
following  material  facts:  The  corporation  in 
question  was  organized  In  June,  1885.  The 
plaintiff  and  defendant  were  both  among  its 
promoters  and  incorporators,  and  they,  with 
one  O'Bierne,  constituted  its  first  board  of  di- 
rectors. The  purposes  of  the  corporation  were 
to  carry  on  a  general  dairy  business,  and  to  buy 
and  sell  milk  and  cream.  The  par  value  of 
the  shares  was  $100  each,  and  the  capital 
stock  was  fixed  at  100  shares. 

At  the  organization,  the  plaintiff  and  the  de- 
fendant each  subscribed  for  80  shares;  and 
O'Bierne,  10.  The  plaintiff  paid  his'  subscrip- 
tion In  full,— $8,000.  The  defendant  paid  $V 
000  on  his  subscription,  and,  this  suit  is  brought 
to  recover  the  balance,  which  it  is  admitted  has 
not  been  paid.  Subsequently  other  shares  of 
stock  were  issued  and  paid  for.  And  on  No- 
vember 9,  1896,  the  date  of  the  alleged  assign- 
ment of  this  claim  by  the  corporation  to  the 
plaintiff,  there  bad  been  Issued,  In  an,  70 
shares  of  stock,  all  of  which  bad  been  paid  for, 
and  all  of  which  were  then  owned  by  the  plain- 
tiff, O'Bierne,  and  one  W.  H.  Cusick.  The 
only  other  Interest  in  the  capital  stock  at  that 
time  was  the  defendant's  interest,  by  virtue  of 
bis  subscriptlot,  for  SO  shares  6f  the  stock,  and 
his  payment  of  $1,000  upon  his  subscription. 
But  no  certificate  of  stock  had  ever  been  Issued 
to  the  defendant  for  any  amount. 

After  the  corporation  was  organized, -if  en- 
gaged In  the  milk  business,  buying  milk  in 
Connecticut,  transporting  it  to  Boston,  and 
there  selling  It  to  milk  dealers.  By  contract 
with  a  railroad  company,  it  had  a  special  car 
for  the  transportation  of  its  milk.  The  busi- 
ness was  continued  up  to  the  date  of  the  assign- 
ment, and  the  plaintiff  testified  that  it  amount- 
ed to  $75,000  a  year.  During  all  the  time  that 
the  corporation  was  engaged  in  business,  the 
plaintiff  owned  and  operated  a  private  milk 
route,  for  the  sale  and  distribution  of  milk  In 
Boston,  on  his  own  account,  and  be  purchased 
part  of  his  milk  from  the  New  England  Milk 
Company.  The  defendant  continued  to  be  a 
director  of  the  corporation  until  July  21,  1806, 
when  a  new  board  of  directors  was  elected, 
consisting  of  the  plaintiff,  O'Bierne,  and  W.  H. 
Cusick.  These  gentlemen  continued  to  be  di- 
rectors until  the  assignment-  of  this  claim  was 
made  in  the  following  November.  Dissensions 
arose  between  the  plaintiff  and  defendant  re- 
specting the  management  of  the  corporation, 
which  fact  is  only  important  as  throwing  some 
light  upon  the  transactions  which  followed. 

In  September  or  October,  1806,  negotiations 
were  entered  Into  between  the  directors  of  the 
New  England  Milk  Company  and  the  managers 
of  the  Elm  Farm  MUk  Company,  a  rival  milk 
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company  doing  business  in  Boston,  looking  to 
a  withdrawal  of  the  former  from  business. 

Tnls  result  was  accomplished  by  a  series  of 
■contacts  entered  Into  by  the  interested  par- 
ties November  9,  1896,  to  take  effect  as  of  No- 
vember 1st  The  plaintiff,  O'Blerne,  and  W. 
H.  Cusick  were  all  the  directors  of  the  New 
England  Milk  Company,  and  owned  all  the 
capital  stock  of  the  company  whtcb  had  been 
Issued,  and  which  was  all  of  the  capital  stock 
■except  the  defendant's  interest  O'Blerne  and 
W.  H.  Cuslck  transferred  their  35  shares  of 
stock  to  the  plaintiff  (but  whether  as  the  result 
■of  a  sale,  or  for  convenience  merely,  does  not 
appear),  and  the  plaintiff  sold  and  transferred 
these,  with  his  own  35  shares  (70  shares  in  all), 
to  the  Elm  Farm  Milk  Company,  for  $7,000. 
The  plaintiff,  who  was  general  manager  of  the 
New  England  Milk  Company,  delivered  all  of 
its  tangible  assets,  consisting  of  a  milk  shed, 
■cans,  separator,  boiler,  and  other  articles  used 
by  it,  to  the  Elm  Farm  Milk  Company.  The 
plaintiff  also  sold  his  private  milk  route  in  Bos- 
ton to  the  same  purchaser  for  $6,000.  The 
plaintiff  assumed  the  liabilities  of  the  New 
England  Milk  Company,  and  gave  an  indem- 
nifying bond;  and  the  New  England  Milk  Com- 
pany, in  pursuance  of  a  vote  of  the  plaintiff, 
O'Blerne,  and  W.  H.  Cuslck,  as  directors,  as- 
signed to  the  plaintiff  all  debts  and  claims 
due  to  the  corporation.  It  Is  under  this  assign- 
ment that  the  plaintiff  derives  his  title  to  the 
claim  in  suit  The  defendant  contends  that 
this  assignment  Is  void,  because  it  was  not 
executed  in  conformity  to  the  by-laws  of  the 
corporation.  He  further  contends  that  It  la 
void  as  to  him  because  it  Is  fraudulent  For 
the  purposes  of  this  case,  we  assume,  bnt  do 
not  decide,  that  the  execution  of  the  assign- 
ment was  legal. 

This  brings  us  directly  to  a  consideration  of 
the  other  defense,  which  raises  the  simple  ques- 
tion whether  this  assignment  gave  the  plaintiff 
a  good  title  to  the  claim  sued,  bo  as  to  enable 
him  to  enforce  It  against  the  defendant 

The  various  contracts  of  November  9th  were 
all  component  parts  •  of  one  transaction,  one 
trade,  and  were  all  contrived  and  agreed  upon 
to  accomplish  one  purpose.  We  cannot  con- 
sider the  assignment  alone.  We  must  look  to 
all  parts  of  the  transaction,  as  well  as  to  Its 
purpose.  In  form,  the  principal  trade  was  a 
sale  of  all  the  issued  stock  of  the  New  Eng- 
land Milk  Company.  In  substance,  it  was  the 
sale  of  all  the  business  and  property  of  the  cor- 
poration, except  the  choses  In  action  assigned 
to  the  plaintiff.  Nothing  was  left  for  the  cor- 
poration. Even  its  good  will  was  lost.  Such, 
we  cannpt  doubt  was  the  real  intention  of  the 
parties.  Such  was  the  purpose  of  the  pur- 
chaser, and  that  purpose,  we  think,  .was  un- 
derstood, and  Its  accomplishment  aided,  by  the 
plaintiff. 

The  plaintiff  claims,  Indeed,  that  the  transac- 
tion was  in  this  respect  merely  a  sale  of  stock. 
Bnt  the  evidence  satisfies  us  that  it  was  adopt- 
ed as  a  convenient   though  perhaps   not  a 


strictly  lawful,  mode  of  transferring  to  the 
purchaser  the  property  of  the  corporation.  We 
think  this  was  intended  by  the  parties.  The 
purchaser  understood  that  it  was  buying  all 
the  stock  of  the  corporation  In  which  any  one 
had  an  interest  and  as  sole  stockholder  it  took 
and  used  the  property  of  the  corporation.  It 
took  possession  of  the  property,  as  directed  bj 
the  plaintiff.  It  carried  out  the  contracts  with 
the  milk  producers.  It  continued  to  run  the 
special  car.  It  obtained  the  good  will  and 
trade  of  the  corporation.  The  plaintiff,  who 
was  Its  treasurer,  and  after  the  sale  of  stock 
the  only  officer  of  the  corporation,  ceased  to 
exercise  any  care  or  control  over  its  property, 
and  claimed  at  the  trial  of  this  case  that  he 
did  not  know,  of  his  own  knowledge,  what  had 
become  of  it  The  purpose  of  the  transfer  of 
the  stock  Is  evident.  It  was  to  wind  up  the 
business  affairs  of  the  corporation,  and  take  It 
out  of  the  field  of  competition.  The  New 
England  Milk  Company  was  merged  in,  or,  rath- 
er, was  swallowed  up  by,  the  Elm  Farm  Milk 
Company,  Its  competitor.  Since  then  the  for- 
mer has  possessed  only  a  theoretical  existence. 
It  has  possessed  no  assets.  It  has  had  no 
good  will.  It  has  transacted  no  business.  It 
has  kept  no  books  of  account  It  has  had  no 
directors,  and  no  corporate  meetings.  It  has 
apparently  descended  to  the  realm  of  shades 
of  departed  corporations.  The  purchasers  of 
Its  capital  stock  had  no  use  for  the  corporation 
after  It  had  been  sold  ont  of  business. 

Now,  It  needs  no  argument  to  show  that  by 
these  combined  transactions,  In  which  the  plain- 
tiff participated,  and  by  which  he  gets  his  title 
to  this  claim,  the  value  of  the  capital  stock 
which  the  defendant  Is  asked  to  pay  for  here 
was  utterly  destroyed. 

Although  the  tangible  corporate  assets  of  the 
New  England  Milk  Company  all  passed  Into 
the  possession  of  the  Elm  Farm  Milk  Com- 
pany, and  although  the  business  and  good  'will 
of  the  former  company  passed  to  the  latter,  the 
New  England  Milk  Company  received  nothing 
out  of  the  trade.  But  the  plaintiff  was  enabled 
thereby  to  sell  his  stock  at  par,  and  to  sell  his 
private  milk  route  for  $6,000;  and  in  addition 
he  now  seeks  to  recover  $2,000  oh  a  subscrip- 
tion for  stock  In  the  wrecked  corporation, 
which  was  rendered  worthless  by  the  acts  of 
the  directors,  In  which  he  participated.  By 
resorting  to  the  sale  of  stock  as  a  means  of 
transferring  the  corporate  property,— and  that 
Is  what  was  really  done,— the  proceeds  of  the 
sale  went  Into  the  pockets  of  the  plaintiff,  who 
then  also  held  the  stock  of  his  associates,  and 
not  into  the  treasury  of  the  corporation.  The 
plaintiff  received  the  entire  benefit  of  the  trade, 
whatever  It  was,  and  the  defendant  has  got 
toothing.  On  the  other  hand,  If  the  corporate 
property  bad  been  sold,  in  form,  as  It  was  in 
effect,  to  the  Elm  Farm  Milk  Company,  the 
proceeds  would  have  gone  into  the  treasury  of 
the  New  England  Milk  Company,  and  would 
have  inured  to  the  benefit  of  all  the  stock- 
holders proportionately,— to  the  defendant  as 
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well  as  to  the  plaintiff.  For  the  defendant, 
though  he  held  no  certificate,  was  a  stock- 
holder.    Chaffln  t.  Cumming8,  37  Me.  76. 

An  examination  of  the  actual  results  of  the 
transaction  show  this  In  even  a  clearer  light 

The  bookkeeper  of  the  corporation,  a  witness 
for  the  plaintiff,  testified  that  on  November  1, 
1896,  the  cash  on  hand  was  $349.79;  bills  con- 
sidered good  amounted  to  $4,781.94.  These 
items,  amounting  to  $5,131.73,  came  to  the 
plaintiff  by  assignment.  The  proceeds  of  the 
sale  to  the  Elm  Farm  Milk  Company  were 
$7,000,  and  If  the  unpaid  subscription  of  the 
defendant,  $2,000,  was  an  asset,  as  the  plain- 
tiff claims  it  was,  the  total  assets  of  the  corpo- 
ration amounted  to  $14,131.73.  There  is  be- 
sides an  Item  of  doubtful  accounts,  $2,547.87, 
which  we  do  not  take  into  account.  Prior  to 
November  9,  1896,  all  of  these  assets  belonged 
to  the  corporation,  and  the  defendant  had  a 
right  to  have  their  value  (which  it  seems 
amounted  to  the  sum  of  $14,131.73  if  he  paid 
the  balance  of  his  subscription,  or  $12,131.73 
if  he  did  not)  applied  to  the  purposes  of  the 
corporation.  The  liabilities  amounted  to  $8,- 
529.72.  After  payment  of  the  debts,  there 
would  have  remained  in  the  one  case  $5,602.01 
for  all  the  stockholders,  or  $3,602.01  in  the 
other  case.  The  defendant  would  have  been 
entitled  to  thlrty-hundredths  of  the  former 
sum,  or  ten-eightieths  of  the  latter,  according 
to  whether  he  had  paid  the  balance  of  his  sub- 
scription or  not.  The  defendant  not  having 
paid,  the  plaintiff  received  the  net  stun  of 
$3,602.01.  The  defendant,  although  he  had 
contributed  one-eighth  of  the  capital  stock,  re- 
ceived nothing.  So  far  as  the  defendant  is 
concerned,  it  is  Immaterial  in  what  propor- 
tions the  retiring  stockholders  received  the 
money,  relatively  to  each  other,  If  the  plaintiff 
was  acting  for  them,  nor  whether  the  plaintiff, 
by  assuming  the  bills  payable  and  taking  the 
bills  receivable,  was  a  gainer  or  loser.  We 
have  only  to  consider  the.  nature  and  effect  of 
the  plaintiff's  acts  so  far  as  they  affect  the  de- 
fendant's rights.  The  plaintiff  now  seeks  to 
recover  $2,000  more  of  the  assets  for  his  own 
use,  and  this,  If  allowed,  will  make  a  total 
amount  of  $5,602.01  received,  in  one  way  and 
another,  by  the  plaintiff,  out  of  the  trade,  while 
the  defendant  will  have  a  minority  holding  of 
30  shares  in  a  corporation  which  the  plaintiff 
and  his  associate  directors  have  stripped  and 
made  derelict. 

In  view  of  the  circumstances  of  this  case, 
may  the  plaintiff  be  permitted  to  recover?  We 
think  not  The  acts  of  the  plaintiff  on  No- 
vember 9th— the  sale  of  his  stock,  the  delivery 
of  the  corporate  property  to  the  purchaser  of 
the  stock,  the  obliteration  of  the  business  and 
good  will  of  the  corporation— were  all  for  his 
personal  benefit,  and  In  entire  disregard  of  the 
rights  of  the  defendant  as  a  stockholder. 
These  acts  were  a  breach  of  the  trust  duties 
which  the  plaintiff,  as  a  director,  owed  to  the 
defendant,  as  a  stockholder.  As  to  the  defend- 
ant they  were  fraudulent    The  plaintiff  did 


not  use  towards  the  defendant  that  good  faith 
which  the  law,  as  well  as  good  morals,  requires 
of  a  director  of  a  corporation.  A  director  may 
sell  his  stock  freely.  That  Is  his  right.  But  a 
board  of  directors  may  not  sell  all  the  property 
and  business  of  the  corporation,  under  the  guise 
of  a  sale  of  their  stock,  and  thereby  receive 
the  entire  proceeds  of  the  sale  of  the  corporate 
property  to  their  own  private  use.  Nothing 
can  be  plainer  than  this.  The  proposition  is 
elemental  that  a  director,  In  dealing  with  cor- 
porate matters,  must  exercise  the  power  with 
which  he  is  intrusted  for  the  common  interest 
of  all  the  stockholders,  and  not  for  his  private 
Interest  To  hold  in  this  case  that  the  plaintiff 
may  recover  on  a  subscription  for  stock  which 
he  himself  has  rendered  of  no  value,  would  be 
as  much  as  to  say  that  a  director  may  stab  a 
stockholder  with  one  hand,  and  at  the  same 
time  pluck  him  with  the  other. 

The  plaintiff  claims  that  the  defendant  was 
cognizant  of  the  trade  proposed  with  the  Elm 
Farm  Milk  Company,  and,  with  full  knowl- 
edge of  the  facts,  allowed  the  corporation  to  re- 
ceive the  benefits  of  the  contract,  and  that, 
therefore,  he  is  estopped  to  avoid  the  assign- 
ment But  the  evidence  fails  to  show  that  the 
defendant  was  Informed  of  all  the  facts,  or  how 
his  rights  were  affected,  until  weeks  after  the 
trade  was  consummated.  Besides,  he  is  not 
seeking  to  avoid  anything  the  plaintiff  has 
done  under  the  assignment.  He  is  simply  re- 
sisting the  attempt  of  the  plaintiff  to  enforce  it 
against  him.  This  is  the  first  opportunity  he 
has  had  to  resist.  He  is  not  estopped.  The 
plaintiff  gained  no  rights  against  the  defendant 
by  virtue  of  the  assignment. 

As  the  plaintiff  cannot  recover  as  assignee, 
we  do  not  consider  the  account  In  Bet-off  filed 
by  the  defendant,  which  is  against  the  as- 
signor, the  New  England  Milk  Company. 

Judgment  for  defendant. 

(87  Hd.  H9> 

BERKLEY  v.  WILSON  et  al. 

(Court  of  Appeals  of  Maryland.    Feb.  10,  1898.) 

Judgment  against  Tort  Feasors— Satisfaction 

— Release  ot  Joint  or  Several  Tort 

Feasor— Res  Judicata. 

1.  A  verdict  for  nominal  damages,  and  a  judg 
ment  non  pros,  entered  thereon,  in  an  action 
against  contractors  for  breach  of  contract,  and 
negligence  in  the  construction  of  a  building,  is  a 
bar  to  a  recovery  for  the  same  negligence  in  an 
action  against  the  supervising  architects,  where- 
in the  damages  are  alleged  to  have  been  caused 
by  the  failure  of  the  architects  to  properly  super- 
vise the  work,  provided  the  judgment  has  been 
paid,  or  the  amount  thereof  properly  tendered. 

2.  A  verdict  for  nominal  damages,  followed  by 
a  judgment  non  pros.,  is  a  conclusive  adjudica- 
tion of  the  amount  of  the  debt,  under  Act  1888, 
c.  366,  providing  that  the  amount  of  such  a 
verdict  shall  be  a  debt  due,  recoverable  before 
a  justice  of  the  peace,  and  a  short  copy  of  the 
verdict  and  judgment  shall  be  conclusive  evi- 
dence thereof. 

Appeal  from  Baltimore  city  court 
Action  by  Henry  J.  Berkley  against  J.  A 
Wilson  and  others  for  damages  from  negll 
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grace  In  constructing  a  building.  From  a 
judgment  for  the  defendants,  plaintiff  appeals. 
Affirmed* 

Argued  before  McSHERRY,  0.  J.,  and  BRY- 
AN, BBISOOE,  PAGE,  BOl'D,  ROBERTS, 
and  FOWLER,  JJ. 

John  F.  Foe,  for  appellant  Wm.  A.  Fisher 
and  John  J.  Wade,  for  appellees. 

FOWLER,  J.  The  appellant  made  a  con- 
tract with  one  Bunnlcke  to  build  a  house  on 
Park  avenue,  in  Baltimore,  according  to  plans 
and  specifications  to  be  prepared  by  the  ap- 
pellees, who  are  architects.  The  work  was 
done  by  Bunnlcke  under  their  supervision,  In- 
spection, and  direction.  They  agreed  to,  and 
In  fact  did,  prepare  the  plans  and  specifica- 
tions, and  also  supervised  and  examined  the 
work  as  it  progressed,  and  until  its  comple- 
tion. In  the  year  1890,  the  appellant  being 
dissatisfied  with  the  work  done  by  Bunnlcke, 
as  well  as  with  the  plans  and  specifications 
prepared  by  the  appellees,  and  with  their 
supervision  of  the  work,  brought  two  suits,— 
one  against  the  appellees,  and  the  other 
against  Bunnlcke.  In  his  action  against  the 
latter,  the  appellant  claimed  damages  for  the 
violation  by  him  of  the  building  contract. 
Bunnlcke,  by  his  pleas,  admitted  the  contract 
as  alleged  In  the  narr.,  but  denied  that  he  had 
violated  It,  or  any  part  of  It,  or  that  by  any 
breach  of  covenant  he  had  caused  the  appel- 
lant to  suffer  any  damage  whatever.  The 
case  against .  Bunnlcke  was  tried  upon  Its 
merits  before  a  jury,  and  the  result  was  a 
verdict  for  one  cent  damages,  and  a  judg- 
ment of  non  pros.  The  case  now  before  us 
was  also  tried  upon  its  merits,  as  we  think, 
and  the  verdict  of  the  jury  was  for  the  appel- 
lees. During  the  trial  the  plaintiff  (now  ap- 
pellant) reserved  two  exceptions.  Both  of 
them,  however,  raised  the  same  question, 
namely,  that  which  Is  presented  by  the  plain- 
tiff's demurrer  to  the  defendants'  additional 
plea,  which  is  a  plea  against  the  further  con- 
tinuance of  the  suit,  puis  darrein  continu- 
ance, so  far  as  said  suit  rests  upon  the  alleged 
violation  of  contract  by  Bunnlcke.  The  sec- 
ond and  third  pleas  having  been  withdrawn, 
and  the  demurrer  to  all  the  other  pleas  hav- 
ing been'  sustained,  the  case  was  tried  upon 
the  general  issue,  and  the  issue  joined  upon 
the  replications  to  the  plea  just  mentioned. 
By  this  plea  the  former  suit  against  Bun- 
nlcke .  to  recover  damages  for  his  alleged 
breach  of  the  building  contract,  the  recovery 
therein  of  a  verdict,  and  the  tender  by  Bun- 
nlcke of  the  amount  of  such  verdict  before 
the  trial  of  this  case,  are  set  up  by  the  de- 
fendants as  a  bar  to  so  much  of  the  damages 
here  sued  for  as  were  recovered  in  the  other 
suit  The  demurrer  to  this  plea  was  overrul- 
ed, whereupon  two  replications  to  it  were  fil- 
ed. The  first  alleged  that  the  damages  claim- 
ed by  him  In  this  suit  are  not  damages  claim- 
ed for  the  same  matters  set  out  In  said  suit 
against  Bunnlcke,  and  the  second  asserted 
that' the  appellees  were  the  supervising  arch- 


itects employed  by  him  to  superintend  the 
building,  and  that  it  was  their  duty  to  see 
that  no  improper  work  was  done,  or  defective 
and  Improper  materials  furnished,  by  Bun- 
nlcke; that  they  negligently  and.  carelessly 
approved  of  work  done  and  materials  fur- 
nished by  Bunnlcke,  and  wrongfully  accept- 
ed said  work,  whereby  his  right  of  action 
against  Bunnlcke  was  Injuriously  affected, 
and  whereby  he  sustained  damages  not  recov- 
erable against  said  Bunnlcke;  and  that  the 
damages  claimed  In  this  suit  are  not  the  same 
damages,  nor  are  they  covered  by  or  includ- 
ed in  the  former  suit  against  Bunnlcke.  Is- 
sue was  joined  upon  these  replications. 

The  first  exception  Is  based  upon  the  refusal 
of  the  trial  court  to  exclude  from  the  jury 
the  record  In  the  former  case  against  Bun- 
nlcke, and  the  second  exception  arises  upon 
the  defendants'  second  and  fourth  prayers, 
which  were  granted.  These  prayers  both  In- 
structed the  jury,  substantially,  that,  if  they 
find  the  facts  set  forth  In  the  additional  plea, 
they  must  confine  their  attention  to  the  ques- 
tion whether  the  appellees  exercised  reason- 
able skill  and  care  in  the  preparation  of  the 
.plans  and  specifications,  and  the  superin- 
tendence of  the  erection  of  the  building  by 
Bunnlcke;  thus,  In  effect,  telling  them  that, 
as  matter  of  law,  the  plaintiff  could  not  recov- 
er, under  the  narr.  In  this  case,  any  damages 
for  which  he  sued  and  recovered  In  the  other 
suit,  and  which  bad  been  duly  tendered.  It 
appears,  therefore,  that  the  question  raised  by 
the  demurrer  and  the  two  exceptions  Is  the 
same  in  substance:  Is  the  record  in  the  Bun- 
nlcke case  admissible  in  evidence  in  this 
case,  and,  If  so,  what  is  Its  effect?  We  will 
consider  the  question  as  presented  by  the  de- 
murrer to  the  plea  puis  darrien  continuance. 
As  we  have  already  seen,  the  former  suit 
against  Bunnlcke  was  based  on  his  violation 
of  the  building  contract,  while  this  suit  ap- 
pears, by  the  allegations  of  the  narr.,  to  have 
been  brought  for  the  purpose,  not  only  of  re- 
covering damages  from  the  defendants  for 
their  own  alleged  negligence  as  architects, 
but  also  to  recover  from  them  damages  aris- 
ing in  consequence  of  the  omissions,  negli- 
gence, unfaithfulness,  and  wrongdoing  by 
Bunnlcke  In  the  building  of  the  house.  It  Is 
true  that  the  acts  of  Bunnlcke  which  formed 
the  basis  for  the  damages  awarded  by  the 
jury  In  the  suit  against  him  are  alleged,  In 
the  narr.  in  the  case  now  before  us,  to  have 
been  allowed  to  occur  by  reason  of  the  negli- 
gence of  the  appellees  in  the  performance  of 
their  duty  as  architects.  But  whether  the 
wrongdoing  complained  of  in  the  former  case 
be  the  Joint  act  of  Bunnlcke  and  the  defend- 
ants, or  the  several  tort  of  each,  can  make  no 
difference  in  determining  the  validity  of  the 
plea,  or  the  admissibility  of  the  record  In  evi- 
dence In  this  case.  If  the  defendants  and 
Bunnlcke  had  both  been  sued  in  the  first  case 
for  the  injury  there  alleged,  there  could,  of 
course,  have  been  but  one  recovery;  and  It 
would  seem  tot*>  very  clear,  upon  reason  and 
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authority  as  well,  that  the  same  result  mast 
follow  when  the  same  Injury  la  caused  by  the 
independent  acts  of  several  wrongdoers.  The 
reason  of  this  rule  Is  apparent.  It  Is  neither 
Just  nor  lawful  that  there  should  be  more 
than  one  satisfaction  for  the  same  Injury, 
whether  that  Injury  be  done  by  one  or  more. 
Cleveland  v.  City  of  Bangor,  87  Me.  261; 
Brown  v.  City  of  Cambridge,  8  Allen,  474; 
Lovejoy  v.  Murray,  3  Wall.  1;  Gunther  v. 
Lee,  45  Md.  67.  In  the  case  first  cited,  White- 
house,  X,  speaking  for  the  supreme  Judicial 
court  of  Maine,  said:  "No  sound  reason  has 
been  given,  and  It  is  believed  none  can  be  as- 
signed, for  such  a  distinction  between  the  case 
of  wrongdoers  who  are  Jointly  and  severally 
liable,  and  those  who  are  only  severally  lia- 
ble, for  the  same  injury.  In  either  case  the 
sufferer  is  entitled  to  but  one  compensation 
for  the  same  injury,  and  full  satisfaction 
from  one  will  operate  as  a  discharge  of  the 
others.  And  in  Gunther  v.  Lee,  supra,  our 
predecessors  said  that  while  it  was  settled  In 
England  that  a  Judgment  in  an  action  against 
one  of  two  Joint  wrongdoers,  of  Itself,  with- 
out satisfaction  or  execution,  is  a  sufficient 
bar  to  an  action  against  the  other  for  the 
same  cause,  yet  this  rule,  to  its  full  extent,  is 
not  generally  accepted  in  this  country.  In 
Livingston  v.  Bishop,  1  Johns.  290,  it  was 
held  by  Kent,  C.  J.,  that  recovery  against  one 
of  several  Joint  tort  feasors  is  not,  of  Itself, 
without  satisfaction,  a  bar  to  the  right  to  re- 
cover against  the  others.  And  the  rule  thus 
expressed  has  been  sanctioned  by  the  supreme 
court  of  the  United  States.  Lovejoy  v.  Mur- 
ray, supra.  It  was  said  In  Gunther  v.  Lee, 
supra,  that  the  facts  in  that  case  did  not  re- 
quire the  court  to  say  which  rule— the  English 
or  the  one  generally  prevailing  In  America— 
they  would  approve  of,  nor  do  the  facts  here 
require  us  now  to  do  more  than  reaffirm  the 
well-settled  rule  that  one  satisfaction  for  an 
Injury  Is  a  bar  to  any  further  suits  to  recover 
compensation  for  the  same  Injury.  It  Is  true 
that  the  verdict  In  the  former  suit  was  for  a 
nominal  aum,  and  was  followed  by  a  Judg- 
ment of  non  pros.;  but  the  act  of  1888,  c 
366,  provides  that  the  amount  of  such  verdict 
shall  be  a  debt  due  from  the  defendant  to  the 
plaintiff,  recoverable  "before  a  Justice  of  the 
peace;  and  a  short  copy  of  the  verdict  and 
Judgment-  *  *  *  shall  be  conclusive  evi- 
dence" of  the  debt.  It  Is  apparent,  therefore, 
that  the  verdict  and  the  Judgment  of  non 
pros.  In  this  case  are  of  a  different  character, 
and  are  clothed  with  a  conclusiveness  which 
does  not  ordinarily  attach  to  such  Judgments. 
By  force  of  the  statute  the  amount  of  the  debt 
Is  conclusively  established  by  the  verdict  and 
Judgment  The  appellant  has  never,  In  fact, 
received  the  compensation  thus  ascertained 
by  the  former  suit,  but  it  is  conceded  it  was 
duly  tendered  to  him.  This  being  so,  he  was 
bound  to  accept  It,  and  by  refusing  so  to  do 
be  will  not  be  allowed  to  assume  the  position 
and  enjoy  the  legal  rights  claimed  to  attach 
to  one  who  has  recovered  judgment,  but  has 


not  received,  or  been  able  to  obtain,  satisfac- 
tion. The  amount  of  compensation  the  plain- 
tin"  was  entitled  to  recover  for  the  Injury  hav- 
ing been  ascertained  by  the  jury,  and  the  de- 
fendant in  the  former  suit  having  tendered  It 
to  the  plaintiff,  he  must  be  held  to  have  "re- 
ceived full  satisfaction,  or  what  the  law  must 
consider  as  such."  Lovejoy  v.  Murray,  supra. 
It  must  be  seen,  therefore,  that  we  are  of 
opinion  that  the  demurrer  to  the  plea  was 
properly  overruled,  and  that  the  record  offer- 
ed in  evidence  to  sustain  the  allegations  of  the 
plea  puis  darrein  continuance  Is  admissible 
for  that  purpose.  It  also  follows  that  the 
second  and  fourth  prayers  of  the  defendants 
were  properly  granted.    Judgment  affirmed. 


(87  Md.  Ml) 


JACKSON  v.  STATE. 


(Court  of  Appeals  of  Maryland.     Feb.  10,  1898.) 
Courts— Division — Constitotiokajl  Law. 

1.  The  holding  of  a  criminal  court  in  separate 
departments  in  the  city  of  Baltimore  is  valid,  un- 
der Const,  art  4,  i  32,  providing  that  judges  as- 
signed to  each  of  the  courts  of  the  city  may  sit 
either  separately  or  together  in  the  trial  of 
cases,  and  that  judges  so  assigned  shall  have  all 
the  powers  and  exercise  all  the  jurisdiction 
which  may  belong  to  the  court  so  being  held. 

2.  Where  the  constitution  speaks  in  plain  lan- 
guage with  reference  to  a  particular  matter, 
courts  cannot  place  a  different  meaning  on  the 
words  employed,  because  the  literal  interpreta- 
tion is  inconsistent  with  other  parts  of  the  con- 
stitution in  relation  to  other  subjects. 

Appeal  from  criminal  court  of  Baltimore 
city. 

William  Jackson  was  convicted  of  murder, 
and  he  appeals.     Affirmed. 

Argued  before  McSHEKRY,  O.  J.,  and  BRY- 
AN, BRISCOE,  RUSSUM,  FOWLER,  ROB- 
ERTS, PAGE,  and  BOYD,  JJ. 

Root  M  McLane,  Jr.,  for  appellant  Atty. 
Gen.  Clabaugh,  Henry  Duffy,  and  W.  Calvin 
Chesnut,  for  the  State. 

FOWLER,  J.  The  traverser  was  Indicted  In 
the  criminal  court  of  Baltimore  for  murder. 
Subsequent  to  the  finding  of  this  indictment, 
Judge  Dcibler  was  assigned  by  the  supreme 
bench  of  Baltimore  city  to  that  court,  and 
Judge  Stockbrldge  was  by  the  same  authority 
also  assigned  to  the  same  court,  with  a  jury, 
to  sit  separately  from  Judge  Dobler  for  the 
January  term,  and  until  further  ordered,  as  an 
additional  judge  for  the  said  court  It  will 
thus  be  seen  that  the  criminal  court  of  Balti- 
more has  been,  In  effect  divided  by  the  su- 
preme bench  Into  two  parts,  which  for  conven- 
ience have  been  designated  part  1  and  part  2. 
It  Is  contended  by  the  appellant  the  traverser, 
that  no  warrant  can  be  found  In  the  constitu- 
tion for  such  division;  while  the  state  con- 
tends that  by  the  true  construction  of  section 
32,  art  4,  Const  Md.,  each  part  or  the  judge 
holding  the  same,  has  all  the  jurisdiction  and 
power  conferred  upon  the  criminal  court  of 
Baltimore  by  the  constitution  of  this  state. 
The  question  thus  presented  Is  the  only  one  be- 
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tore  us  on  this  appeal.  We  will  briefly  con- 
sider it,  having  already  announced  our  conclu- 
sion, namely,  that  the  trial  of  the  traverser 
had  in  part  2  of  the  criminal  court,  before 
Judge  Stockbridge  and  a  Jury,  was  quite  as 
regular,  and  that  the  Judgment  rendered 
against  him  is  quite  as  conclusive,  as  if  he  had 
been  tried  and  convicted  In  the  criminal  court 
Itself. 

In  order  to  Justify  this  conclusion,  it  seems 
to  be  only  necessary  to  examine  section  32 
of  article  4  of  the  constitution.  By  this  sec- 
tion it  Is  provided  that  the  Judge  or  judges 
assigned  to  each  of  the  courts  In  Baltimore 
city  "may  sit  either  separately  or  together 
in  the  trial  of  cases,"  and  that,  when  "so  as- 
signed" to  the  several  courts,  such  Judge  or 
judges  shall  have  all  the  powers. and  exercise 
all  the  Jurisdiction  which  may  belong  to  the 
court  so  being  held.  It  would  seem  to  be  a 
perfectly  clear  construction  upon  the  lan- 
guage itself  to  say  that  the  judges  "so  as- 
signed" to  the  criminal  court  may  sit  either 
together  in  one  court  room,  with  one  jury,  or 
separately,  in  different  rooms,  each  with  a 
Jury,  and  with  all  the  power  and  jurisdic- 
tion they  possessed  when  they  sit  together. 
But  when  we  know,  as  we  do,  that  the  ob- 
ject was  to  provide  more  courts  as  well  as 
more  judges,  in  order  that  more  cases  could 
be  disposed  of,  it  becomes,  we  think,  appar- 
ent that  the  plain  meaning  of  this  section  is 
that  the  supreme  bench  should  have  power, 
whenever  necessary,  and  In  its  judgment  the 
public  Interest  required  it,  not  to  create  new 
courts,  but  to  divide  Into  parts  the  courts 
already  created  by  the  constitution;  and  to 
assign  to  such  subdivisions  the  additional 
judges  elected  and  to  be  hereafter  elected 
under  section  39  as  amended  by  the  act  of 
1892.  Such  has  been  the  construction  given 
to  this  section  of  the  constitution  by  the  su- 
preme bench  of  Baltimore  for  several  years; 
and  we  believe  it  was  generally  understood, 
when  the  constitutional  amendment  of  1892 
was  adopted,  that  Its  object  was  to  facili- 
tate the  trial  of  cases  In  Baltimore  by  in- 
creasing the  number  of  judges  without  the 
additional  expense  of  new  courts  and  clerks. 

It  was  urged  with  earnestness  and  ingenui- 
ty that  a  court  is  necessarily  a  unit,  and  can 
only  be  divided  into  parts  by  an  amendment 
or  express  provision  of  the  constitution.  In 
answer  to  this  argument,  it  may  be  said, 
first,  that  the  Baltimore  county  court,  prior 
to  1851,  sat  in  Baltimore,  not  as  a  unit,  but 
in  several  parts.  The  late  Mr.  Crlsfleld,  a 
member  of  the  constitutional  convention  of 
1851,  said:  "You  have,  by  a  practice  which 
has  grown  up  in  the  city  of  Baltimore,  to 
meet  the  exigencies  of  business,  Baltimore 
county  court  severed  into  three  distinct  tri- 
bunals. You  have  one  Judge  In  one  room, 
performing  the  common-law  Jurisdiction; 
yon  have  another  in  another  room,  presiding 
over  appeal  cases;  and  another  in  a  third 
room,  transacting  the  chancery  business." 
Nor  is  it  unusual,  even  under  the  system 
now  prevailing  in  the  circuits  outside  of  Bal- 


timore, to  see  a  similar  division  of  the  circuit 
courts  in  some  of  them  when  there  is  a  press 
of  business.  In  one  room  one  of  the  Judges 
may  be  sitting  trying  criminal  or  civil  cases, 
with  or  without  a  jury,  and  in  another  room 
in  the  same  building  another  judge  of  the 
same  court  may  be  holding,  a  session  to  dis- 
pose of  equity  business.  As  we  have  seen, 
this  practice  prevailed  even  before  1831,  and 
it  certainly  has  continued  in  some  of  the  cir- 
cuits, especially  in  those  circuits  where  there 
Is,  as  in  Baltimore  city,  such  a  press  of 
business  In  the  courts  that  it  is  the  only 
praotical  and  economical  way  In  which  the 
overcrowded  dockets  can  be  disposed  of. 
But  if  the  contention  of  the  appellant  should 
prevail,  and  his  theory  of  the  absolute  unity 
of  courts  should  be  adopted,  such  a  practice 
would  be  as  impossible  now  as  it  was  sup- 
posed to  be  before  the  adoption  of  the  con- 
stitution of  1851.  In  view  of  this  practice, 
and  of  the  well-known  object  of  the  people 
had  In  view  in  adopting  the  constitutional 
amendment  of  1892,  providing  for  the  elec- 
tion of  additional  Judges  for  Baltimore  city, 
we  are  all  of  opinion  that  the  appellant's  po- 
sition cannot  be  maintained.  The  constitu- 
tion Is  not  to  be  construed  in  a  technical 
manner,  but,  in  ascertaining  Its  meaning,  we 
are  to  consider  the  circumstances  attending 
its  adoption,  and  what  appears  to  have  been 
the  understanding  of  the  people  when  they 
adopted  it.  Bandel  v.  Isaac,  13  Md.  202; 
Mayor,  etc.,  of  City  of  Baltimore  v.  State,  15 
Md.  376.  But  in  the  second  place,  if  it  be 
necessary  to  have  an  express  constitutional 
provision  here  in  Maryland,  where,  as  we 
have  seen,  our  courts  for  many  years,  when 
composed  of  more  than  one  judge,  have  been 
sitting  in  several  parts,  we  have  such  a  pro- 
vision now  In  section  32  of  article  4.  It 
was  also  suggested-  that.  If  there  is  to  be 
more  than  one  Judge  having  criminal  Juris- 
diction in  Baltimore,  the  difficulty  would 
arise  as  to  which  one  of  them  Is  to  exercise 
the  important  power  of  appointing  a  state's 
attorney  In  case  of  vacancy  by  death,  etc., 
as  provided  by  section  11  of  article  5.  This 
section  confers  the  power  of  appointment  up- 
on the  jndge  of  the  county  or  city  having 
criminal  Jurisdiction  in  the  county  or  city 
in  which  such  vacancy  shall  occur,  etc.  But, 
ever  since  the  constitution  of  1867  has  been 
in  force,  there  have  been  three  judges  in 
each  circuit,  either  one  of  whom  has  had 
criminal  jurisdiction  In  each  county.  But 
vacancies  in  the  office  of  state's  attorney 
have  been  filled  many  times  in  the  various 
counties,  without  difficulty  or  question. 
When  section  11  of  article  5  was  first  adopt- 
ed the  state  was  subdivided  Into  a  large 
number  of  circuits,  and  there  was  a  Judge 
appointed  for  each  circuit,  and  the  same  sec- 
tion relating  to  appointment  of  state's  at- 
torneys appears  to  have  been  retained  with- 
out material  change  in  the  constitution  of 
1864  and  the  present  one.  Under  the  for- 
mer constitutions  of  1851  and  1864,  of  course, 
there  could  be  no  difficulty  in  ascertaining 
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the  appointing  power  In  case  of  vacancy  in 
the  office  of  state's  attorney,  for  there  was 
one  Judge  In  each  county  having  criminal  Ju- 
risdiction. Under  the  present  constitution, 
although  there  are  three  Judges  having  equal 
power  and  Jurisdiction  in  each  county,  such 
appointments  have  been  made  by  the  ma- 
jority of  the  Judges  having  criminal  Juris- 
diction, or  by  the  judge  who  happened  to  be 
sitting  alone,  with  the  assent  of  one  or  both 
of  the  others.  But  Independent  of  this  sug- 
gestion, and  even  if  there  could  be  supposed 
to  be  a  serious  question  now  raised  as  to 
the  practical  construction  of  section  7  of  ar- 
ticle 5,  in  the  absence  of  any  such  difficulty 
during  an  experience  of  30  years,  yet,  as  was 
said  in  Cantwell  v.  Owens,  14  Md.  215, 
"where  the  constitution  speaks  in  plain  lan- 
guage In  reference  to  a  particular  matter, 
courts  have-  no  right  to  place  a  different 
meaning  on  the  words  employed  because  the 
literal  Interpretation  may  happen  to  be  in- 
consistent with  other  parts  of  the  instru- 
ment in  relation  to  other  subjects."  There- 
fore whatever  difficulty  may  be  supposed  to 
exist  in  reconciling  the  provisions  of  section 
32  of  article  4,  or  of  section  21  of  the  same 
article,  relating  to  circuit  courts,  with  the 
provisions  of  section  7  of  article  5,  relating 
to  appointment  of  state's  attorneys,  the  plain 
and  literal  meaning  of  the  former  sections 
must  not  be  sacrificed.  It  certainly  has  nev- 
er been  suggested  that  there  was  or  could 
be  any  doubt  In  regard  to  the  construction 
of  section  21  of  article  4,  relating  to  circuit 
courts,  and  yet  it,  as  we  have  seen,  Is  quite 
as  much  in  conflict  with  section  7,  as  with  sec- 
tion 32,  as  now  construed.  For  these  rea- 
sons, and  without  further  elaboration,  the 
judgment  appealed  from  has  been  heretofore 
affirmed. 


(86  Md.  692) 
NEGLEY  v.  HAGERSTOWN  MANUFAC- 
TURING, MINING  &  LAND-IM- 
PROVEMENT CO. 
(Court  of  Appeals  of  Maryland.     Feb.  10, 1898.) 
Equity  Jdribdiotiou— Remedy  at  Law. 
Equity   has   jurisdiction   to   cancel   a   sub- 
scription to  stock  on  the  ground  of  fraud,  though 
an  action  of  deceit  might  lie. 

Appeal  from  circuit  court,  Washington  coun- 
ty. 

Bill  in  equity  by  Charles  Negley  against  the 
Hagerstown  Manufacturing,  Mining  &  Land- 
improvement  Company  of  Washington  Coun- 
ty. From  a  decree  In  favor  of  defendant, 
plaintiff  appeals.    Affirmed. 

Argued  before  McSHERRY,  0.  J.,  and  BRY- 
AN, PEARCE,  PAGE,  and  BOYD,  JX 

Alex.  Armstrong,  N.  B.  Scott,  Jr.,  and  S.  B. 
Loose,  for  appellant  A.  R.  Hagner,  for  appel- 
lee. 

McSHERRY,  O.  J.  This  case  Is  the  out- 
growth of  one  of  those  speculative  ventures, 
recently  so  numerous,  and  generally,  In  their 
results,  so  disastrous  to  the  individuals  who, 
allured  by  the  promise  of  speedy  and  fabulous 


gains  that  were  never  realized,  became  the  un- 
fortunate subscribers  to  and  owners  of  shares 
of  stock  therein.  In  various  sections  of  this 
and  adjoining  states,  a  few  years  ago,  land 
and  Improvement,  manufacturing  and  mining, 
and  diversified  development  companies  sprang 
Into  existence  with  startling  rapidity,  ostensi- 
bly owning  capital  stock  aggregating  many 
millions  of  dollars.  Flaming  prospectuses, 
couched  In  the  most  extravagant  terms,  were 
scattered  broadcast,  stimulating  a  feverish 
spirit  of  speculation,  that,  to  the  conservative 
and  reflecting  observer,  was  doomed,  at  the 
very  outset,  to  a  reaction  as  sudden  as  It  ulti- 
mately proved  to  be  destructive  and  depress- 
ing. Doubtless,  in  steering  many  of  these  en- 
terprises crafty  and  cunning  adventurers  were 
engaged,  while  in  others  upright  and  straight- 
forward citizens,  swept  by  the  tide  of  the 
moment  into  these  novel  undertakings,  and 
honestly  believing  In  their  stability  and  final 
success,  assumed  control.  In  Hagerstown  sev- 
eral of  these  companies  were  organized.  The 
first  to  become  incorporated  was  the  appellee. 
Its  certificate  of  Incorporation  bears  date  in 
February,  1890.  Among  those  who  subscrib- 
ed to  Its  capital  stock  was  the  appellant.  He 
subscribed  for  300  shares,  of  the  par  value  of 
$20  per  share,  but  was  to  pay  only  SO  per 
cent,  thereof  in  full  of  his  subscription.  At 
the  time  he  subscribed,  he  was  not  in  .funds 
with  which  to  make  payment  In  cash,  and  ac- 
cordingly an  arrangement  was  entered  into 
between  him  and  the  company  to  the  effect 
following:  He  made  application  to  the  com- 
pany for  the  loan  of  $3,000,  the  repayment  of 
which  he  proposed  to  secure  by  the  hypotheca- 
tion of  30  shares  of  the  capital  stock  of  the 
Hagerstown  Iron  Works,  and  the  300  shares 
of  the  appellee's  stock  for  which  he  offered 
to  subscribe.  This  proposal  was  accepted  by 
the  appellee  on  April  29,  1890,  and  on  the  fol- 
lowing day  the  appellant  subscribed  for  the 
300  shares  of  stock.  Subsequently  the  30 
shares  of  the  iron-works  stock  were  transfer- 
red to  a  certificate  in  the  name  of  the  appel- 
lee, and  the  certificate  was  delivered  to  the 
appellee's  secretary,  who  then  made  out,  in 
the  name  of  the  appellant,  a  certificate  for  300 
shares  of  the  appellee's  stock.  These  two  cer- 
tificates, together  with  the  written  contract 
embodying  the  terms  of  the  proposal  and  ac- 
ceptance, were  placed  in  an  envelope,  and 
sealed  up,  and  retained  by  the  appellee  compa- 
ny. The  loan  (or,  more  properly  speaking, 
what  is  called  a  "loan")  made  by  the  appellee 
to  the  appellant  was  to  be  repaid  in  five  years, 
with  interest.  In  point  of  fact,  no  money 
was  actually  furnished  by  the  appellee  to  the 
appellant,  and  though  the  transaction  purport- 
ed, in  form,  to  be  a  loan,  it  was  in  reality  an 
acceptance  by  the  company  of  his  subscrip- 
tion, with  a  delivery  by  him  of  the  iron-works 
stock,  and  the  shares  subscribed  for,  as  col- 
lateral for  the  payment  of  the  sum  due  on 
that  subscription.  In  less  than  a  year  after- 
wards the  Hagerstown  Iron  Works  went  into 
liquidation,  and  sundry  sums  were  from  time 
to  time  paid  by  it  to  the  appellee  on  the  90 
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shares  of  stock  transferred  by  the  appellant  to 
the  appellee  as  collateral.  The 'total  amount 
thus  paid  reduced  the  sum  due  by  the  appel- 
lant to  the  appellee  for  the  300  shares  of  stock 
subscribed  for  by  Mm  to  $837.80.  The  last- 
named  amount  was  the  balance  of  the  $3,000 
remaining  due  on  May  17, 1892.  After  the  ex- 
piration of  the  five  years,  at  the  end  of  which 
the  alleged  loan  was  payable,  the  appellant 
filed  a  bill  on  the  equity  side  of  the  circuit 
court  for  Washington  county  against  the  ap- 
pellee, wherein  he  charged  that  he  had  been 
Induced,  by  misrepresentations  contained  In  a 
certain  prospectus  Issued  by  the  appellee,  to 
subscribe  for  the  300  shares  of  Its  capital 
stock,  and  wherein  he  prayed  that  a  decree 
might  be  passed  requiring  the  appellee  to  pay 
over  to  him  all  the  sums  it  had  received  from 
the  Iron-works  stock,  together  with  interest 
thereon;  and  also  seeking  a  cancellation  of 
the  agreement  of  subscription.  To  this  bill 
an  answer  was  filed,  and  thereafter  evidence 
was  taken.  The  court  below,  upon  final  hear- 
ing, dismissed  the  bill  upon  the  ground  that  a 
court  of  equity  had  no  Jurisdiction  to  grant  the 
relief  prayed.  From  this  decree  the  pending 
appeal  was  taken. 

While  the  result  reached  by  the  circuit  court 
was  right,  we  do  not  concur  in  the  reasons  as- 
signed to  support  it.  The  learned  Judge  fell 
Into  an  error  in  holding  that,  because  an  action 
of  deceit  might  lie  and  be  sustained  in  a  court 
of  law,  a  court  of  equity  was  without  Juris- 
diction to  decree  a  cancellation  of  the  sub- 
scription, if  that  subscription  had  been  in  fact 
procured  by  fraud.  This  branch  of  equity 
Jurisprudence  has  been  so  recently  and  so  ful- 
ly considered  and  discussed  by  us  In  Refining 
Co.  t.  Campbell  &  ZeU  Co.,  83  Md.  36,  34  AtL 
369,  that  we  do  not  deem  it  necessary  to  go 
into  It  again. 

The  bill  avers  that  the  false  statements  and 
misrepresentations  which  influenced  the  appel- 
lant to  subscribe  for  the  appellee's  stock  were 
set  forth  and  contained  in  a  prospectus  issued 
by  the  directors.  He  makes  no  pretense  or 
claim  that  he  was  persuaded  or  controlled  In 
the  slightest  degree  by  any  other  representa- 
tions whatever.  If,  therefore,  assuming  the 
prospectus  to  be  false  and  fraudulent,  it  did 
not  cause  him  to  enter  Into  the  contract  which 
he  made,  the  relief  sought  must  be  denied,  not 
because  the  court  Is  without  jurisdiction  to 
grant  it,  but  solely  because  the  facts  do  not 
justify  It.  This  resolves  the  case  Into  a 
mere  inquiry  of  fact  The  overwhelming 
weight  of  the  evidence  leaves  no  room  to  doubt 
that  the  appellant's  subscription  was  actually 
made  and  completed  several  days  before  the 
prospectus  was  printed.  It  Is  morally  certain 
that  he  could  not  have  been  Induced  by  the 
statements  contained  In  that  prospectus  to 
make  the  subscription,  when  in  point  of  fact 
the  prospectus  had  no  existence  at  the  time 
the  subscription  was  made.  And  this  is  all 
we  need  say.  As  thus  presented,  the  case 
does  not  call  for  an  analysis  of  the  statements 
contained  In  the  prospectus,  nor  require  us  to 
express  an  opinion  as  to  what  the  result  of 


this  proceeding  would  nave  been,  had  the  ap- 
pellant in  reality  been  induced  by  that  pro- 
spectus to  enter  into  the  contract  which  he 
now  seeks  to  have  annulled.  For  the  reasons 
we  have  given,  but  not  for  the  one  assigned  in 
the  opinion  of  the  judge  of  the  circuit  court, 
the  decree  appealed  from  will  be  affirmed. 
Decree  affirmed,  with  costs. 


(tTlfd.  US) 

REIDBL  v.  PHILADELPHIA,  W.  &  B. 
B.  CO. 
(Court  of  Appeals  of  Maryland.  Jan.  12,  1898.) 
Injukt  to  Trespasser  on  Track. 
In  an  action  against  a  railroad  company  for 
personal  injuries,  it  was  shown  that  plaintiff  at- 
tempted to  cross  the  tracks,  on  a  dark  night, 
where  there  was  no  crossing;  that  he  looked  up 
and  down,  and  saw  and  heard  nothing,  and  cross- 
ed three  side  tracks,  again  looking  up  and  down, 
with  the  same  result;  that  he  crossed  one  main 
track,  and  seeing  a  train  on  the  other,  going 
north,  nearly  upon  him,  drew  back,  but  seeing 
another  train,  going  south,  was  forced  to  stand 
between  them,  where  he  was  knocked  down  and 
injured.  A  witness  testified  that  he  heard  the 
whistle  of  both  trains,  and  waited  for  them  to 
pons.  The  trains  were  running  faster  than  per- 
mitted by  ordinance,  Edd  that,  although  the 
company  was  negligent  in  running  in  violation 
of  the  ordinance,  the  injured  party  could  not  re- 
cover, since  he  was  a  trespasser,  and  the  evi- 
dence showed  contributory  negligence. 

Appeal  from  circuit  court,  Harford  county. 

Action  by  Charles  Reidel  against  the  Phila- 
delphia, Wilmington  &  Baltimore  Railroad 
Company  for  damages  for  personal  Injury. 
From  a  judgment  in  favor  of  the  defendant, 
plaintiff  appeals.    Affirmed. 

Argued  before  McSHERKY,  O.  J.,  and 
BRYAN,  FOWLER,  BRISCOE,  PAGE,  ROB- 
ERTS, and  BOYD,  JJ. 

Albert  Constable  and  Jas.  J.  Archer,  for 
appellant  Thos.  I.  Donaldson,  Thos.  H.  Rob- 
inson, and  L.  Marshall  Haines,  for  appellee. 

FOWLER,  3.  This  is  an  action  to  recover 
damages  for  Injuries  to  the  plaintiff  alleged 
to  have  been  caused  by  the  negligence  of  the 
defendant  railroad  company  on  the  evening 
of  December  28,  1891,  at  Wilmington,  Del. 
The  suit  was  commenced  in  the  circuit  court 
of  Cecil  county  on  the  5th  of  December, 
1894.  On  the  14th  of  January  following, 
the  declaration  was  filed.  The  case  appears 
to  have  been  continued  by  consent  from  term 
to  term  until  the  25th  of  March,  1897,  when 
the  plaintiff  filed  a  suggestion  and  affidavit 
for  removal,  and  the  record  was  thereupon 
sent  to  the  circuit  court  for  Kent  county. 
On  the  20th  of  April  following,  the  defend- 
ant filed  a  suggestion  for  removal,  and  the 
record  was  accordingly  sent  to  the  circuit 
court  for  Harford  county,  and  was  filed 
there  on  the  26th  of  April,  1897;  and  the 
trial  was  commenced  In  that  court  on  the 
8th  of  June  of  the  same  year,  and  on  the 
11th  of  the  same  month  the  learned  judge 
below  instructed  the  jury  that  there  was  no 
evidence  in  the  case  legally  sufficient  to  en- 
title the  plaintiff  to  recover.    On  the  23d  of 
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June,  Judgment  on  the  verdict  was  entered, 
and  the  same  day  the  defendant  appealed. 

The  sole  question  Involved  In  this  appeal 
la  whether  the  jury  were  properly  instructed 
to  find  a  verdict  for  the  defendant  We 
think  the  learned  Judge  below  was  quite 
right  In  taking  the  case  from  the  Jury.  The 
general  principles  which  must  govern  the 
decision  of  this  case  are  well  settled  In  this 
state,  and  it  Is  unnecessary,  therefore,  to 
look  for  authorities  In  other  states,  however 
Interesting  and  instructive  they  may  be.  A 
number  of  those  cited  by  the  appellant  (nota- 
bly, those  reported  In  89,  107,  and  176  Pa. 
St.)  *  are  cases  which  relate  to  the  princi- 
ples which  are  well  settled  in  reference  to 
Injuries  inflicted  by  a  railroad  company  at 
public  crossings.  Such  adjudications  have 
no  application  to  the  case  before  us,  for, 
when  Injured,  the  plaintiff  was,  and  is  con- 
ceded to  have  been,  a  trespasser  on  the  track 
of  the  defendant  company,  where  it  had 
"the  exclusive  right  of  way  for  the  operation 
of  Its  trains."  Baltimore  &  O.  R.  Co.  v. 
State,  69  Md.  655,  16  AtL  212.  But,  Inas- 
much as  the. legal  sufficiency  of  the  evidence 
is  questioned,  it  will  be  necessary  to  exam- 
ine it  Only  two  witnesses  testify  In  regard 
to  the  facts  of  the  accident,— the  plaintiff 
and  the  witness  Woerner,  who  testified  in 
his  behalf.  It  appears  that  the  Injury  com- 
plained of  was  received  at  Wilmington,  in 
Delaware,  while  the  plaintiff  was  In  the  act 
of  crossing  the  tracks  of  the  Baltimore,  Phil- 
adelphia &  Wilmington  Railroad  Company 
at  the  foot  of  Second  street,  in  that  city.  He 
was  at  the  time  of  the  injury,  and  had  been 
for  some  years,  employed  by  it  as  a  night  la- 
borer at  Its  roundhouse.  According  to  his 
own  testimony,  on  the  28th  of  December, 
1881,  he  left  his  home,  in  Wilmington,  about 
a  quarter  before  6  o'clock  In  the  evening,  for 
his  work,  passed  along  Second  street  in  the 
same  way  he  had  always  done  during  all  the 
time  he  had  worked  for  the  company,  and 
when  he  came  near  to  the  end  of  that  street, 
which  terminates  at  the  railway  of  the  de- 
fendant, there  being  no  crossing  there,  he 
stopped,  and  looked  up  and  down  the  rail- 
road, to  the  right  and  left,  but  did  not  see 
or  hear  anything.  He  then  walked  towards 
the  railroad,  and  crossed  the  first  three  side 
tracks;  and,  when  he  passed  out  from  be- 
hind some  freight  cars  on  one  of  the  side 
tracks,  he  again  looked  up  and  down  the 
railroad,  but  neither  saw  nor  heard  any- 
thing. He  then  walked  across  the  first  main, 
or  south-bound,  track,  and  was  in  the  act  of 
stepping  on  the  north-bound  track  when  he 
saw  a  train  approaching  him  on  that  track, 
and  going  towards  Philadelphia.  When  he 
first  saw  this  train  it  was  nearly  upon  him, 
or,  as  he  says,  about  a  car's  length  distant 
from  htm,  and  running  at  a  speed,  according 
to  his  testimony,  of  from  10  to  12  miles  an 
hour.    Upon  seeing  this  train,  he  drew  back 

i  Railroad  Co.  v.  Werner,  89  Pa.  St  69; 
Schura  T.  Railroad  Co.,  107  Pa.  St.  8;  Philpott 
v.  Railroad  Co.,  175  Pa.  St  570,  34  AtL  856. 


to  let  it  pass,  and,  before  he  could  escape, 
another  train,  running  at  a  speed  of  20  miles 
an  hour,  appeared  on  the  south-bound  track; 
and  he  stood  on  the  space  between  the  two 
tracks,  trying  to  make  himself  slim.  But 
he  was  knocked  down  and  seriously  Injured, 
—whether  by  the  north  or  south  bound  train, 
he  does  not  say.  It  appears  that*  both  trains 
reached  the  spot  where  he  was  standing 
about  the  same  time.  The  night  he  says, 
was  cold  and  dark.  He  heard  no  whistles 
or  bells  from  either  train.  However,  be 
qualifies  this  by  saying  he  was  too  excited, 
and  did  not  know  anything  that  was  going 
on  around  him,  which,  under  the  circumstan- 
ces, was  but  natural.  It  appears  from  the 
testimony  that  quite  a  number  of  employe* 
of  the  defendant  were  in  the  habit  of  walk- 
ing across  the  tracks  at  the  foot  of  Second 
street  going  to  and  returning  from  their 
work  at  the  defendant's  roundhouse,  but 
this  does  not  alter  the  fact  that  the  plain- 
tiff was  a  trespasser.  Stebblng's  Case,  62' 
Md.  517;  Allison's  Case,  Id.  487.  It  has  been 
suggested  that  the  plaintiff  was  an  employs 
of  the  defendant  and,  If  so,  he  might  be 
subjected  to  the  rule  pertaining  to  the  rights 
of  fellow  servants,  and  for  this  reason.  If 
for  no  other,  he  could  not  recover;  but  this 
defense  was  not  relied  on  by  the  defendant 
and  we_  will  not,  therefore,  consider  it  The 
remaining  testimony  relating  to  the  facts  of 
the  accident  Is  that  of  Anthon  Woerner,  a 
fellow  workman  of  the  plaintiff,  who,  ac- 
cording to  his  testimony,  must  have  reached 
the  end  of  Second  street  about  the  time  the 
plaintiff  started  to  cross  the  tracks.  He 
was  late  in  getting  to  his  work,  the  hour  he 
was  required  to  be  there  being  6  o'clock. 
He,  also,  was  In  the  habit  of  crossing  at  the 
foot  of  Second  street,  and  on  this  occasion 
he  said  he  ran  and  tried  to  get  over  before 
the  north-bound  train  came  up,  because  he 
had  heard  the  6  o'clock  whistle,  but  there 
was  a  car  there,  and  It  was  impossible  for 
him  to  cross.  He  heard  the  whistle  of  the 
north-bound  train  before  he  got  to  the  rail- 
road tracks,  and  about  the  time  he  got  there 
he  heard  the  whistle  of  the  south-bound 
train.  He  was  fortunately  too  late,  In  his 
opinion,  to  attempt  to  cross  before  the  north- 
bound train  came  up.  On  cross-examination 
he  said  that  as  soon  as  he  got  to  the  corner 
he  heard  the  south-bound  train  coming  In, 
and  it  was  coming  very  fast— in  his  opin- 
ion, at  the  rate  of  12  to  15  miles  an  hour. 
Some  one  called  his  attention  to  a  man  who 
was  on  the  track,  and  In  danger,  whereupon 
he  looked  through  some  cars  standing  on 
the  side  tracks,  and  saw,  as  he  says,  "only  the 
man  by  his  legs  and  his  dinner  kettle."  This 
witness  confirms  the  plaintiff's  testimony 
that  the  trains  met  where  the  plaintiff  was 
standing,— the  one  going  south  running,  as 
he  supposed,  about  twice  as  fast  as  the  one 
going  north;  the  speed  of  the  latter  being 
6  or  8  miles  an  hour.  He  thinks  the  south- 
bound train  was  300  or  350  feet  up  the  track 
when  it  whistled,  but  he  appears  to  have 
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heard  the  train  coming  aa  soon  as  he  arrived 
at  the  crossing. 

Both  of  these  witnesses  were  examined  and 
cross-examined  at  much  length,  hut  we  have 
given  enough  of  their  testimony  to  show  that, 
notwithstanding  the  defendant  appears  to  have 
given  the  ordinary  signals,  yet  it  was  guilty  of 
negligence  in  violating  the  ordinance  of  the 
city  of  Wilmington  by  running  on  this  occasion 
one,  if  not  both,  of  its  trains  at  a.  speed  greater 
than  was  allowed  by  ordinance  within  the  city 
limits.  It  Is  settled  law  that  In  all  such  cases 
as  this  the  violation  of  a  municipal  ordinance 
regulating  the  speed  of  trains  within  certain 
limits  is  not,  per  se,  such  negligence  as  will 
afford  a  right  of  action.  The  person  injured 
"must  have  been  In  a  position  to  entitle  him  to 
the  protection  that  the  ordinance  was  desig- 
nated to  afford,  and  he  must  show  how,  and 
under  what  circumstances,  the  duty  arose  to 
him  personally,  and  how  It  was  violated,  by 
the  negligence  of  the  defendant,  to  his  injury." 
Stebblng's  Case.  It  is  quite  immaterial  to  the 
case  of  the  plaintiff  that  the  defendant  com- 
pany was  guilty  of  violating  the  ordinance, 
"unless  it  be  shown  that  the  Injury  complained 
of  was  occasioned  by  such  unauthorized  speed 
of  the  train,  without  any  direct  contributory 
negligence  on  the  part  of  the  plaintiff  him- 
self." If  Jt  appears  that  he  knew,  or  could 
have  known  by  the  exercise  of  his  powers  of 
observation,  either  by  sight  or  hearing,  of  the 
near  approach  of  the  trains,  in  time  to  get  out 
of  the  way  of  danger,  and  failed  to  do  so,  he 
has  no  right  of  action,  notwithstanding  the 
violation  by  the  defendant  of  the  ordinance. 
This  rule  was  applied  by  Chief  Justice  Alvey 
in  the  case  just  cited,  in  clear  and  forcible  lan- 
guage. And  that  same  eminent  Judge,  in  the 
more  recent  case  of  Baltimore  &  O.  R.  Go.  v. 
State,  69  Md.  551, 16  AtL  213,  In  delivering  the 
opinion  of  this  court,  again  reiterated  and  en- 
forced the  rule  applicable  to  trespassers  who 
are  Injured  on  the  tracks  of  a  railroad.  In 
that  case  it  is  said:  "It  Is  true,  the  train  was 
running  at  a  much  higher  rate  of-  speed  than 
that  allowed  by  the  ordinance  of  the  city,  and 
In  this,  it  Is  conceded,  there  was  negligence. 
But  this  disregard  of  the  ordinance,  and  conse- 
quent act  of  negligence  on  the  part  of  the  de- 
fendant, did  not  excuse  or  in  any  way  justify 
the  glaring  act  of  negligence  on  the  part  of 
the  deceased.  That  has  been  ruled  In  many 
cases,  and  Is  now  the  settled  law."  The  con- 
duct which  we  characterized  In  the  case  just 
cited  as  a  glaring  act  of  negligence  consisted 
in  walking  In  open  daylight  on  the  track  of 
the  railroad,  facing  an  approaching  train. 
But  In  Bacon's  Case,  58  Md.  485,  the  opinion 
of  the  court  having  also  been  delivered  by 
Chief  Judge  Alvey,  the  facts  were  more  like 
the  present  case.  There  the  time  of  the  acci- 
dent was  night,  as  here,  and  the  persons  In- 
jured were,  as  here,  also  trespassers,  and,  as 
we  have  said,  were  there  assuming  all  the 
risks  of  the  perilous  position  in  which  they  had 
voluntarily  placed  themselves;  there  being  no 
duty  Imposed  upon  the  defendants  employed 
on  the  train  to  keep  a  lookout  for  them.     Un- 


der these  circumstances,  we  said:  'The  night 
being  dark,  they  must  have  known  that  they 
could  not  depend  for  their  safety  upon  being 
seen  by  those  In  charge  of  the  train,  beyond 
the  reflection  of  the  headlight  They  knew 
perfectly  well  that  their  safety  depended 
alone  upon  the  use  of  their  senses,  and  the  ex- 
ercise of  a  proper  degree  of  caution.  It  Is 
difficult  to  suppose  they  did  not  see  the  ap- 
proaching train,  with  its  glaring  headlight  con- 
fronting them,  In  time  to  enable  them  to  step 
from  the  track.  If  the  deceased  did  see  or 
hear  the  approaching  train  in  time,  and  fail- 
ed to  get  out  of  the  way,  he  was  certainly 
guilty  of  the  grossest  negligence;  and,  If  he 
did  not  see  or  hear  the  approaching  train,  It 
must  have  been  because  he  did  not  use  his 
senses  for  his  protection,  and  he  was  therefore 
.guilty  of  negligence,  and  that  negligence  di- 
rectly contributed  to  his  death."  Now,  what 
are  the  facts  of  this  case?  As  we  have  Been, 
the  plaintiff,  on  a  dark  evening  In  December,, 
attempted  to  cross  the  defendant's  tracks  at  a 
place  where,  the  moment  he  stepped  upon 
them,  he  became,  In  contemplation  of  law,  a 
trespasser.  He  says  there  were  three  rows  of 
cars  standing  on  the  side  tracks,  and  he  went 
behind  those  cars,  and  stood  there,  and  looked 
up  and  down  to  see  if  he  could  see  a  train, 
and,  seeing  nothing,  he  walked  across  the  two 
rails  of  the  south-bound  track,  and  just  as  he 
put  his  foot  on  the  north-bound  track'  he  saw 
the  train  for  Baltimore  about  a  car's  length 
distant  from  him.  He  stepped  back  into  the 
space  between  the  two  tracks,  and  was  then 
between  the  two  trains,  both  going  by  him  at 
the  same  time.  He  was  then  in  a  most  dan- 
gerous position,  but  he  was  there  by  his  own 
fault  It  is  apparent,  from  the  proximity  of 
the  trains  to  the  plaintiff  as  he  put  his  foot 
upon  the  rails  of  the  north-bound  track,  that. 
If  he  had  made  proper  use  of  his  senses,  he 
must  have  seen  or  heard  the  trains.  He  says 
he  looked,  and  did  not  see;  but  It  is  im- 
possible for  him  not  to  have  seen  or  heard  one 
train  or  the  other,  for  they  were  there,  and,  if 
he  did  not  see  or  hear  them,  it  is  his  mis- 
fortune. "If  he  did  not  see  or  hear  the  ap- 
proaching train,  It  must  have  been  because 
he  did  not  use  his  senses."  Bacon's  Case.  It 
seems  to  us  the  conduct  of  the  plaintiff  was 
reckless.  His  knowledge  of  the  locality 
should  have  persuaded  him— and  would  have, 
we  think,  Induced  any  prudent  man— to  have 
waited  until  he  could,  by  looking,  or  if  he 
could  not  see,  by  listening,  convince  himself 
that  no  trains  were  approaching.  If  it  be  con- 
ceded that  it  be  possible  that  he  did  not  and 
could  not  see  the  approaching  trains,  yet  that 
he  did  not  hear  them  is  incredible.  He  must 
have  heard  but  he  did  not  heed.  The  plain- 
tiff, like  others  who  were  in  the  habit  of  cross- 
ing at  the  place,  had  become  so  familiar  with 
Its  dangers  that  they  no  longer  had  any  effect 
upon  him.  It  appears  that  one  of  the  witnesses 
was  In  tbe  habit  of  getting  over  the  cars  which 
stood  on  the  side  tracks,  and  thus  obstructed 
his  way  across  the  defendant's  road.  Famil- 
iarity with  danger  has  In  this  case  had  its 
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usual  effect,  and  the  plaintiff  bad  the  mis- 
fortune of  being  added  to  the  long  list  of  those 
who  become  reckless  of  their  own  safety  by 
dally  contact  with  perils  which  In  others 
would  Inspire  fear,  caution,  and  prudence. 

In  the  view  we  have  taken,  the  remaining 
exceptions,  based  upon  the  refusal  to  admit 
the  testimony  of  the  witness  Moreland,  become 
unimportant;  for  our  conclusion  is  based  up- 
on the  conceded  fact  that  the  defendant  was 
guilty  of  negligence  In  running  its  train  at  a 
greater  speed  than  allowed  by  the  ordinance, 
and,  as  we  understand  it,  the  rejected  testi- 
mony was  offered  to  show  that  there  was  such 
a  violation  of  the  ordinance.  Judgment  af- 
firmed, with  costs. 

(87  Md.  224) 

BALTIMORE  &  S.  P.  R  00.  t.  HACKETT. 

(Court  of  Appeals  of  Maryland.     Feb.  10,  1898.) 

Bzpirt   Evidence  —  Obstrcction    or    Scrfacb 
Watkr— Right  or  Action. 

1.  A  civil  engineer  may  give  his  opinion  as  an 
expert  as  to  whether  a  railroad  was  properly 
constructed  so  as  to  provide  outlets  to  drain  the 
surface  water  from  plaintiffs  lands. 

2.  When  land  is  not  permanently  injured  by 
the  construction  o*  a  railroad  through  it,  bnt 
the  damages  to  crops  from  the  overflow  of  water, 
caused  by  the  construction  of  the  roadbed  and 
the  negligent  maintenance  by  the  defendant  road 
of  ditches,  recur  at  frequent  intervals,  the  right 
of  action  for  such  damages  is  in  the  lessee  of  the 
land  at  the  time  of  the  injury,  and  not  in  the 
person  who  owned  the  land  at  the  time  the  road 
was  constructed. 

3.  An  owner  of  land  which  is  drained  of  sur- 
face water  by  a  ditch  of  defendant's,  whose  duty 
it  is  to  keep  the  ditch  unobstructed,  need  not 
enter  on  the  premises  of  defendant,  and  remove 
the  obstructions,  in  order  to  recover  damages 
resulting  to  his  crops  by  an  overflow  occurring 
afterwards  because  of  such  obstructions. 

4.  In  an  action  against  a  railroad  company  for 
damages  resulting  from  an  overflow  of  water 
caused  by  the  condition  of  the  ditches  and  the 
culvert  of  defendant,  an  instruction  that,  if  the 
water  flowing  over  the  road  crossing  ran  down 
from  the  plaintiffs  land,  and  was  not  caused  by 
the  culvert,  then  the  jury  can  consider  the  in- 
jury done  by  said  water  in  estimating  .the  dam- 
ages to  plaintiff,  is  properly  refused  as  mislead- 
ing, as  it  ignores  the  evidence  that  the  water 
flowed  over  the  crossing  by  reason  of  the  dam- 
ming of  it  below  by  defendant's  embankment 
and  obstructions  in  the  ditch,  and  fails  to  inform 
the  jury  of  the  relative  rights  and  obligations  of 
the  parties  in  respect  to  the  water. 

Appeal  from  circuit  court,  Harford  county. 

Action  by  William  T.  Hackett  against  the 
Baltimore  &  Sparrows  Point  Railroad  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

Argued  before  McSHERRY,  O.  J.,  and 
BRYAN,  BRISCOE,  RUSSUM,  PAGE,  and 
BOYD,  JJ. 

J.  Alex.  Preston,  Robert  L.  Preston,  and 
W.  W.  Preston,  for  appellant.  Frank  I. 
Duncan  and  S.  A.  Williams,  for  appellee. 

PAGE,  J.  The  appellee  was  possessed  of 
a  tract  of  land  in  Baltimore  county,  upon 
which  he  was  engaged  in  growing  vegeta- 
bles and  other  farm  products  for  market. 
Through  this  land  passes  the  railroad  of  the 
appellant.    It  is  alleged  In  the  narr.  that  the 


appellant  did  not  "properly  provide  and 
maintain  gutters  and  drains  along  and  un- 
der its  railroad  for  the  natural  drainage  of 
the  land  adjacent  thereto,  and  In  conse- 
quence of  which  the  premises  of  the  appellee 
were  flooded,  and  crops  of  vegetables  and 
farm  products  were  destroyed."  The  ap- 
pellee is  the  lessee  of  the  premises  on  which 
the  damages  alleged  occurred.  His  property 
lies  on  both  sides  of  and  adjacent  to  the  rail- 
road. It  slopes  from  the  east  to  the  west,  so 
that  prior  to  the  construction  of  the  railroad 
the  surface  water  was  carried  off  by  natural 
drains  and  ditches  running  eastwardly  and 
westwardly  to  Colgate  creek.  The  bed  of 
the  road  ran  across  these  drains  and  ditches, 
and  to  take  the  water  formerly  carried  by 
these  a  ditch  was  opened  on  the  property  of 
the  railroad,  and  on  the  east  side  of  the 
track,  to  Colgate  creek.  In  the  east,  on  top 
of  the  hill,  which  slopes  rapidly  to  the  rail- 
road, Is  the  barn  of  the  appellant,  from 
which  a  road  runs  to  the  crossing.  The 
ditch  on  the  company's  property  Is  parallel 
with  the  track,  and  a  few  feet  therefrom. 
It  extends  from  St'  Helena  station  to  Col- 
gate creek.  At  the  farm  crossing,  where  the 
road  from  the  barn  is  about  on  a  level  with 
the  tracks,  there  is  a  culvert,  Intended  to 
carry  the  flow  of  the  water  coming  from  the 
north.  There  are  no  drains  from  the  east  to 
the  west  side  of  the  tracks.  The  land  of  the 
appellee  on  the  west  side  of  the  track  being 
higher  towards  the  east,  the  surface  water 
falling  on  it  must  flow  down  to  the  ditch, 
and  be  carried  off  therein.  If  this  becomes 
obstructed,  or  is  Insufficient  for  the  purpose, 
the  water  will  be  accumulated  on  the  land 
of  the  appellee;  and,  should  it  be  held  back 
by  the  embankment  of  the  railroad  In  suf- 
ficient quantities,  it  will  eventually  rise  high- 
er than  the  level  of  the  farm  crossing,  and 
flow  over  and  Inundate  the  land  of  the  ap- 
pellee that  lies  on  the  west  of  the  tracks. 
There  was  also  evidence  going  to  show  that 
in  June,  1896,  the  ditch  had  been  permitted 
to  become  obstructed  with  debris  of  various 
kinds  to  such  an  extent  as  to  be  inadequate 
to  carry  off  the  water  flowing  into  it  from 
the  higher  land  to  the  east  and  from  St 
Helena  station ;  so  that  on  several  occasions 
the  water  became  so  dammed  up  as  that  the 
land  of  the  appellee  on  both  the  east  and 
west  sides  of  the  track  was  Inundated,  and 
the  crops  thereon  destroyed. 

The  first  exception  presents  a  question  of 
evidence.  The  witness  McLean  has  testified 
that  he  was  a  civil  engineer,  and  had  been 
engaged  In  the  construction  of  railways,  and 
that  he  knew  the  property  of  the  appellant 
and  had  made  surveys  of  It  the  results  of 
which  were  shown  on  the  plat  offered  In 
evidence.  He  then  described  the  location 
of  the  appellant's  tracks  and  the  embank- 
ments, the  slopes  of  the  land  of  the  appellee, 
and  the  provision  made  by  the  appellant  for 
the  water  coming  from  the  east  and  from 
St.  nelena  station.  He  was  then  asked 
by  the  counsel  for  the  appellee  whether,  In 
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his  Judgment  as  an  engineer,  "In  view  of 
the  lay  of  the  land,"  the  railroad  was  prop- 
erly constructed,  '"where  there  are  no  out- 
lets to  the  west  Bide,"  and,  If  so,  "to  what 
extent* there  should  be  outlets  for  proper 
drainage";  to  which  the  witness  replied  that 
he  thought  "It  would  have  been  the  part  of 
good  work  to  have  located  at  different  points 
cross  drains,  to  have  relieved  the  pressure 
of  the  water  against  the  railroad,  and  also  to 
have  carried  off  that  water."  The  ground  of 
the  objection,  as  stated  in  the  brief  of  coun- 
sel, and  Insisted  on  at  the  argument,  was 
that  there  was  no  obligation  upon  the  de- 
fendant (the  appellant),  as  against  the  ap- 
pellee, to  provide  any  drains  under  Its  tracks, 
for  the  reason  that,  the  appellee  having  be- 
come possessed  of  the  property  after  the 
construction  of  the  railroad,  any  damage 
done  by  Improper  construction  accrued  to 
the  former  owner.  It  was  therefore  contend- 
ed that  the  testimony  sought  to  be  elicited 
by  the  question  and  contained  In  the  reply 
was  irrelevant.  The  only  case  cited  to  sup- 
port this  position  was  that  of  Ortwlne  v. 
Mayor,  etc.,  of  City  of  Baltimore,  16  Md.  387. 
In  that  case  the  plaintiff  sued  the  city  to  re- 
coverdamages  for  injury  done  to  his  property 
by  the  wrongful  and  illegal  act  of  the  city  In 
grading  a  city  street  It  appeared  that  the 
plaintiff  became  possessed  of  the  property 
after  the  grading  and  paving  of  the  street,  and 
that  the  damage  consisted  In  the  formation 
of  a  gully  through  which  the  water  passed. 
It  was  not  shown  that  the  water  affected  the 
property  as  a  recurring  nuisance,  but  that 
by  the  formation  of  the  gully  the  prop- 
erty was  intrinsically  and  permanently  in- 
jured. The  court  held  that  such  injury,  hav- 
ing been  occasioned  before  the  plaintiff  ac- 
quired his  title,  with  a  knowledge  of  its  ex- 
istence, furnished  a  cause  of  action  which 
had  not  devolved  on  the  plaintiff,  but  had 
accrued  to  the  former  owner.  The  case  at 
bar  is  not  of  the  same  character.  Here  the 
complaint  is  that  by  reason  of  the  failure  of 
the  appellant  properly  to  construct  and  main- 
tain its  road,  and  to  provide  and  maintain 
suitable  drains,  the  surface  water,  after  each 
rain,  was  backed  up,  and  overflowed  the 
premises  of  the  appellant,  and  destroyed  his 
crops  of  vegetables.  The  questions,  there- 
fore, at  issue,  were,  was  it  the  duty  of  the 
appellant  to  provide  such  drains,  and,  If  it 
was,  bad  that  duty  been  performed?  The 
witness  had  testified  that  by  reason  of  the 
slope  of  the  land  to  the  east  of  the  tracks 
the  surface  water  falling  on  that  part  of  the 
appellee's  property  flowed  by  natural  chan- 
nels, before  the  construction  of  the  railroad, 
from  the  higher  land  westwardly  down  to 
and  over  and  across  the  ground  now  occu- 
pied by  the  bed  of  the  railroad,  to  Colgate 
creek.  The  embankment  of  the  railroad 
thus  intercepted  the  natural  flowage,  and  to 
take  the  place  of  the  natural  drains  by  which 
the  water  was  so  carried  the  company  had 
constructed  a  ditch  parallel  with  its  tracks, 


and  on  Its  own  property,  and  by  this  ditch 
all  the  water  that  came  from  the  appellee's 
property  lying  to  the  east  of  the  tracks,  as 
well  as  all  that  came  down  from  the  sta- 
tion, was  conveyed  to  the  creek.  It  Is  clear 
that,  If  this  artificial  means  of  flowage  was 
insufficient,  or  was  allowed  to  become  ob- 
structed, so  that  damage  ensued  to  the  ap- 
pellee, there  would  arise  a  cause  of  action 
against  the  appellant  in  favor  of  the  appel- 
lee. In  such  a  case  the  railroad  company, 
having  changed  the  natural  flow,  would  be 
bound  to  provide  proper  outlets  of  ample 
capacity  to  carry  off  the  water,  so  that  it 
should  not  be  injuriously  accumulated  on 
the  lands  of  the  adjacent  owners.  Railroad 
Co.  v.  Davis,  68  Md.  280,  11  Atl.  822.  It 
was  therefore  relevant  to  inquire  whether 
the  outlets  actually  provided  were  adequate, 
and  the  witness,  being  an  expert,  could  very 
properly  be  called  upon  to  express  his  opin- 
ion whether  they  were  or  not 
'  The  other  exception  brings  before  us  the  ac- 
tion of  the  court  In  disposing  of  the  Instruc- 
tions asked  for  by  the  appellant.  Its  first, 
second,  fourth,  and  sixth  prayers  were  grant- 
ed, but  the  third  and  fifth  were  rejected.  The 
third  announces  as  a  legal  proposition  that,  If 
the  appellee  saw  that  the  ditch  and  culvert 
were  obstructed  by  sand,  grass,  etc.,  so  that 
his  crops  were  liable  to  be  Injured,  and  by 
"labor  or  reasonable  outlay  of  money  could 
have  stayed  or  avoided  such  injury,  then"  all 
the  consequences  resulting  from  his  failure 
or  neglect  to  use  timely  and  reasonable  pre- 
cautions to  prevent  the  injury  complained  of 
should  fall  upon  the  plaintiff.  We  have  al- 
ready stated  that  the  appellant,  having  ob- 
structed the  natural  flow  of  the  surface  wa- 
ter, was  bound  to  provide  adequate  ditches 
or  culverts  for  Its  passage,  and  to  maintain 
them  in  proper  condition,  so  that  the  adjacent 
land  should  not  be  Injured.  Moreover,  it  is 
conceded  the  ditch  running  parallel  with  the 
tracks  after  the  construction  of  the  embank- 
ments of  the  railroad  company  was  the  only 
exit  'for  the  water  coming  from  the  higher 
land  to  the  east,  and  that  this  ditch  was  on 
the  land  of  the  appellant.  As  applied  to  this 
case,  the  theory  of  this  prayer  amounts  to 
this:  that,  though  it  may  have  been  the  duty 
of  the  appellant  to  provide  sufficient  passage 
for  the  water,  yet  It  was  also  the  duty  of  the 
appellee,  when  he  saw  that  the  ditch  was  ob- 
structed, to  enter  upon  the  premises  of  the 
appellant,  and  remove  the  obstructions,  If  he 
could  do  so,  "by  labor  or  reasonable  outlay  of 
money."  It  must  be  observed,  also,  that  the 
alleged  negligence  of  the  appellee  in  so  failing 
to  remove  the  obstructions  has  no  connection 
with  the  commission  of  the  alleged  wrong  of 
the  appellant.  It  Is  not  contended  that  the 
obstructions  were  placed  in  the  ditch  by  the 
appellee,  or  that  he  was  In  any  respect'  re- 
sponsible for  their  presence  there.  The  prop- 
osition of  the  prayer  Is  that  the  appellee  was 
bound  to  remove  them,  If  he  knew  of  them,  so 
as  to  avert  the  consequences  of  the  appellant's 
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failure  to  perform  Hie  duty  of  keeping  the  ditch 
In  proper  condition.  We  hare  been  cited  to 
no  case  that  supports  this  contention.  The 
doctrine  that  after  the  commission  of  the  tort 
the  party  injured  most  do  what  he  can  to 
save  himself  from  Injury,  provided  it  can  be 
done  by  reasonable  exertion  and  expense,  has 
been  held  in  many  cases.  But  this  rule  can- 
not be  Invoked  by  a  party  who  has  caused  the 
Injury  to  defeat  the  right  of  the  Injured  party 
to  maintain  his  action.  It  goes  only  to  the 
question  of  assessing  the  damages,  and  oper- 
ates to  deprive  a  party  from  the  right  of  re- 
covering to  the  extent  of  such  consequences 
as  result  "from  his  own  willful  failure  or  gross 
neglect  to  use  timely  and  reasonable  precau- 
tions to  prevent  an.  extension  or  Increase  of 
the  injury."  But  the  rule  should  not  be  ex- 
tended, In  a  case  like  this,  so  that  the  duty,  to 
lessen  the  loss  arises  before  the  commission 
of  the  breach.  These  principles  are  distinctly 
announced  In  Lawson  v.  Price,  45  Md.  136,  re- 
lied on  at  the  argument  by  the  counsel  for  the 
appellant  There  this  court,  speaking  through 
Alvey,  J.,  said:  "After  the  wrong  was  com- 
mitted, it  was  certainly  the  duty  of  the  appel- 
lee to  avoid  the  consequences  of  that  wrong 
as  far  as  he  reasonably  could.  If,  by  labor  or 
a  reasonable  outlay  of  money,  he  could  have 
stayed  or  avoided  the  consequences  of  the  ap- 
pellant's  wrong,     he   should   have   done   bo. 

*  *  *  It  is  a  question  to  be  considered  in 
assessing  the  damages,  and  does  not  go  to  the 
right  of  the  plaintiff  to  maintain  his  action, 
and  recover  against  the  wrongdoer."  We  do 
not  think  this  rule  can  be  Invoked  by  the  ap- 
pellant In  this  case  to  excuse  Itself  from  the 
consequences  of  its  alleged  neglect  Suth. 
Dam.  H  88-90;  Smith  v.  Railroad  Co.,  38 
Iowa,  518-523;  Hummer  v.  Association,  67 
Me.  367;   Gilbert  v.  Kennedy,  22  Mich.  117. 

The  appellant's  fifth  prayer  was  properly 
rejected.  By  it  the  Jury  were  to  be  told  that, 
If  they  found  that  "the  water,  or  any  part  of 
the  water,  flowing  over  the  road  crossing, 

*  *  *  ran  down  from  the  plaintiff's  land, 
and  was  not  caused  by  the  culvert  then  they 
are  entitled  to  consider  the  injury  done  by 
said  water  in  estimating  the  damages,  If  they 
find  any  verdict  for  the  plaintiff."  It  was 
offered  In  mitigation  of  damages;  and,  while 
its  terms  are  not  very  clear,  we  think  its 
meaning  is  that  the  Jury  were  not  to  include 
in  the  damages  they  might  find  anything  for 
the  Injury  caused  by  the  water  .that  ran  down 
from  the  plaintiff's  land,  provided  such  flow 
was  not  caused  by  the  culvert.  The  prayer, 
therefore,  practically  tells  the  Jury  that  the 
defendant  could  not  be  liable  for  any  water 
passing  over  the  crossing,  provided  It  came 
from  the  plaintiff's  land,  and  its  flow  was 
not  caused  by  the  culvert  It  wholly  ignores 
the  evidence  tending  to  show  that  the  water 
flowed  .over  the  crossing  by  reason  of  the 
damming  of  it  below  by  the  appellant's  em- 
bankment and  the  obstructions  In  the  ditch, 
and  wholly  falls  to  Inform  the  Jury  as  to  rel- 
ative rights  and  obligations  of  the  parties  In 


respect  to  the  water.  It  la  fact  assumes  as 
matter  of  law  that  no  Injury  can  legally  be 
attributable  to  the  appellant  If  the  water  pass- 
ing over  the  road  crossing  came  down  from 
the  land  of  the  appellee.  .  There  was  evidence 
In  the  case,  as  already  has  been  said,  tending 
to  show  that  the  ditches  and  drains  before  the 
construction  of  the  railroad  carried  the  water 
coming  down  from  the  appellee's  land  to  Col- 
gate creek,  and  that  the  embankment  of  the 
company  cut  these  off,  so  that  the  only  chan- 
nel for  the  water  was  afterwards  through  the 
ditch  running  parallel  with  the  tracks;  and 
that  by  reason  of  obstructions  In  this  ditch, 
or  of  Its  Inadequacy  to  perform  the  work  for 
which  It  was  created,  the  water  coming  from 
the  appellee's  land  on  the  east  was  backed  up 
.until  It  reached  a  sufficient  height  to  pass  over 
the  road  crossing,  and  inundate  the  appellee's 
land  on  the  west  of  the  railroad.  If  the  Jury 
had  found  these  facts,  the  prayers  would  have 
misled  them,  because,  though  they  should  then 
have  found  for  the  plaintiff,  the  requirements 
of  this  instruction  would  have  precluded  them 
from  assessing  any  damages  therefor.  Find- 
ing no  error  in  the  rulings  of  the  court  the 
Judgment  will  be  affirmed.  Judgment  affirm- 
ed. 

(88  Md.  BO) 
INTERNATIONAL  FRATERNAL  ALLIANCE 

OF  BALTIMORE  CITY  v.  STATE. 
(Court  of  Appeals  of  Maryland.    Jan.  4,  1898.) 

ImURAKOB  AND  BSHBFIT  COMPAKIHS—  FORVBITmO 

Charter. 

1.  Laws  1894,  e.  295,  *  143e,  defining  a  benefi- 
cial society  to  be  a  corporation  formed  and  car- 
ried on  "for  the  sole  benefit  of  its  members  and 
their  beneficiaries,  arid  not  for  profit,"  operating 
on  the  lodge  system,  with  ritualistic  work,  and 
declaring  that  such  corporations,  shall  be  ex- 
empt from  the  provisions  of  the  insurance  laws, 
and  may  continue  business  under  the  provisions 
governing  fraternal  beneficiary  societies,  on  con- 
dition that  each  deposit  $10,000  with  the  insur- 
ance commissioner,  as  a  guaranty  of  payment  of 
"certificates"  issued  by  it  does  not  authorize  the 
Issuance  of  life  insurance  policies,  or  the  blend- 
ing of  the  business  of  a  stock  insurance  com- 
pany with  that  of  a  beneficial  society,  so  as  not 
to  be  separable;  section  143r  providing  that  any 
association,  entitled  to  do  business  under  the 
provisions  of  sections  143e  and  143r,  which  shall 
so  conduct  its  affairs,  or  change  its  charter,  con- 
stitution, or  laws,  that  it  shall  not  answer  to  the 
definition  of  a  beneficial  society,  shall  cease  to 
be  entitled  to  the  privileges  of  said  provisions. 

2.  A  corporation,  with  only  $10,000  stock, 
which  issues  life  Insurance  policies  for  over 
$1,000  each,  will  have  its  charter  forfeited 
for  abuse  and  misuse  of  its  powers)  the  only 
provision  for  insurance  companies  with  less  than 
$100,000  capital  invested  in  securities,  and  de- 
posited with  the  state  treasurer,  being  Code  Pub. 
Gen.  Laws,  art  23,  {$  127,  128,  as  amended  to 
Laws  1892,  c.  488,  i  128,  and  Laws  1894,  c.  256, 
{  128,  permitting  organizations  issuing  no  policy 
of  more  than  $1,000  on  one  life  to  be  formed  on 
the  mutual,  co-operative,  assessment  or  stock 
plan,  and,  if  on  the  latter,  then  requiring  that 
they  have  a  paid-up  policy  of  at  least  $10,000, 
and  requiring  every  such  company  to  deposit 
$10,000  with  the  insurance  commissioner. 

Appeal  from  superior  court  of  Baltimore 
city. 
Petition  by  the  state  of  Maryland  against  the 
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International  Fraternal  Alliance  of  Balti- 
more City  for  a  forfeiture  of  Its  charter.  Prom 
a  decree  for  petitioner,  defendant  appeals. 
Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and  BRY- 
AN, BRISCOE,  PAGE,  and  BOYD,  JJ. 

Charles  Marshall,  John  P.  Poe,  and  Charles 
L.  Wilson,  for  appellant  H.  L.  Clabaugh  and 
George  R  Galther,  Jr.,  for  appellee. 

BOYD,  J.  By  direction  of  the  governor,  the 
attorney  general  instituted  proceedings  in  the 
superior  court  of  Baltimore  city  against  the 
appellant,  alleging  that  It  had  been  guilty  of 
abuse  and  misuse  of  Its  corporate  powers  and 
privileges.  The  authority  for  this  proceeding 
is  given  by  article  23,  (  255,  of  the  Code;  and 
the  succeeding  sections,  to  262,  inclusive,  reg- 
ulate the  practice.  The  grounds  relied  on  In 
the  petition  are,  In  substance:  (1)  That  the 
defendant,  as  shown  by  the  by-laws,  was 
not  organized  for  "fraternal  beneficial  pur- 
poses,*' and  that,  in  conducting  the  operations 
described  In  Its  by-laws,  it  was  guilty  of  both 
abuse  and  misuse  of  its  corporate  franchises, 
and  Is  carrying  on  operations  without  due 
warrant  of  law.  (2)  That  while  purporting 
to  be  organized  for  fraternal  beneficial  pur- 
poses, under  the  provisions  of  chapter  295  of 
the  Laws  of  1894,  it  is  organized  with  a  capital 
of  $10,000,  and  subject  to  the  control  and  man- 
agement of  its  stockholders,  and  although 
purporting  to  give  representation  to  its  cer- 
tificate or  policy  holders,  under  Its  by-laws  It 
subjects  them  to  the  will  of  the  stockholders. 
(3)  That  the  business  carried  on  is  substan- 
tially in  the  nature  of  Insurance  business,  and 
It  has  issued  a  policy  known  as  the  "Golden 
Cycle  Policy,"  which  would  mature  in  seven 
years,  and  the  holders  of  which  are  subject  to 
certain  does  and  assessments;  that,  in  addi- 
tion to  the  regular  dues,  the  corporation  has 
levied  a  "note  assessment"  of  $650  upon  each 
"maturing  holder"  in  or  about  the  last  year  of 
the  maturing  of  the  policy,  and,  In  the  event 
of  the  notes  not  being  given  for  such  assess- 
ment, the  policies  would  lapse;  that  the  levy- 
ing of  such  excessive  assessments  was  a  prac- 
tical forfeiture  of  the  policies,  and  an  abuse 
and  misuse  of  the  charter  powers.  (4)  That 
the  defendant,  though  incorporated  -with  a 
capital  of  $10,000,  and  having  deposited  with 
the  state  insurance  commissioner  the  sum  of 
$10,000,  Is  Issuing,  or  offering  to  issue,  poli- 
cies for  more  than  $1,000  on  any  one  life. 
(5)  That  it  Is  pretending  to  operate  under  the 
scheme  of  a  fraternal  beneficial  society,  as  set 
out  in  chapter  295  of  the  Laws  of  1894,  and  at 
the  same  time  Is  subject  to  the  rights,  priv- 
ileges, and  control  of '  its  stockholders.  (6) 
That,  purporting  to  carry  on  the  business  of  a 
fraternal  beneficial  society,  It  has  Issued  poli- 
cies of  insurance,  to  the  number  of  2,400,  to 
Infants  under  10  years  of  age,  which  Is  con- 
trary to  the  purposes  of  such  societies.  (7) 
That  the  business  carried  on  by  said  corpora- 
tion Is  substantially  in  the  nature  of  an  In- 
surance business,  and  not  within  the  scope  of 
39  A— 33 


the  scheme  of  fraternal  beneficial  societies, 
and  not  in  accordance  with  its  charter  rights. 
The  defendant  filed  an  answer  which  denies 
that  it  has  violated  its  charter,  and  gives  a 
history  of  its  organization.  In  June,  1888,  a 
corporation  was  formed,  under  the  name  of 
the  Order  of  the  International  Benevolent  & 
Fraternal  Company  of  Baltimore  City,  "for 
social,  benevolent,  fraternal,  and  beneficial 
purposes,"  with  a  capital  stock  of  $5,000,  di- 
vided into  1,000  shares  of  $5  each.  In  Jan- 
uary, 1889,  the  charter  was  amended,  where- 
by the  stock  feature  was  omitted,  and  the 
name  changed  to  the  Order  of  the  Internation- 
al Fraternal  Alliance  of  Baltimore  City;  and 
In  June,  1893,  It  was  further  amended  by 
changing  the  name  to  the  International  Fra- 
ternal Alliance  of  Baltimore  City,  and  provid- 
ing for  a  capital  stock  of  $10,000,  divided  Into 
100  shares  of  $100  each.  It  is  stated  in  these 
amended  articles  that  the  corporation  was 
formed  "(a)  for  social  or  fraternal  beneficial 
purposes,  or  both,"  etc;  "(b)  to  grant  and 
issue  insurance  on  the  lives  of  individuals  of 
both  sexes,  upon  the  mutual,  assessment,  or 
co-operative  plan,  as  provided  in  section  127 
of  article  23  of  the  Code  of  Public  General 
Laws  of  the  State  of  Maryland,  and  the  other 
sections  of. said  article  applicable  to  such  mu- 
tual, assessment,  or  co-operative  Insurance," 
etc  It  Is  also  authorized  to  provide  In  its  by- 
laws for  loans  to  its  members,  policy  or  cer- 
tificate holders,  of  any  surplus  accumulations, 
upon  the  building  association  plan,  as  defined 
In  sections  95  to  124,  inclusive,  of  article  23. 
In  November,  1895,  the  charter  was  further 
amended,  and  the  defendant  was  operating  un- 
der the  articles  as  thus  amended  at  the  time 
these  proceedings  were  instituted,  and  hence 
we  are  to  determine  whether  or  not  they  have 
been  violated  as  charged,  so  far  as  we  can 
from  the  answer,  as  the  case  was  submitted 
on.  demurrer  to  the  answer. 

In  the  case  in  77  Md.  547,  26  Atl.  1040, 
against  this  corporation,  this  court  had  before 
It  the  charter  of  January,  1889,  and  held  that 
the  appellant  had  no  authority  under  that 
charter  to  carry  on  the  insurance  business. 
The  lower  court  had  ordered  that  its  charter 
be  forfeited,  but  this  court,  although  fully  con- 
curring with  the  Judge  below  that  the  appel- 
lant had  exceeded  its  powers,  decided  that  It 
should  be  permitted  to  continue,  and  either 
resort  to  the  appropriate  Jurisdiction  to  adjust 
and  wind  up  its  insurance  business,  or  amend 
Its  charter  under  sections  17  and  38  of  article 
23  of  the  Code,  and  bring  Itself  within  the 
provisions  of  the  Insurance  laws  of  the  state. 
That  case  was  decided  on  the  21st  day  of 
June,  1893;  and  five  days  afterwards  the 
charter  was  amended  by  the  articles  of  June, 
1893,  above  referred  to.  Chapter  295  of  the 
Laws  of  1894  having  been  passed,  another 
amendment  to  the  charter  was  adopted  in 
1895,  as  above  stated.  After  the  passage  of 
the  act  of  1894,  some  of  the  members  of  the 
appellant  filed  a  bill  alleging  that  It  was  in- 
solvent, charging  fraud  In  the  management 
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of  Its  affairs,  and  claiming  that  the  whole 
scheme  of  the  corporation  has  been  changed, 
In  violation  of  the  rights  of  the  complainants. 
Barton  v.  Fraternal  Alliance,  85  Md.  14,  36 
AtL  668.  In  that  case  we  said:  "A  corpora- 
tion of  this  character  Is  clearly  within  the 
terms  of  the  act  of  1894,  c.  295.  Its  charter 
authorizes  It  to  be,  and  it  Is,  a  fraternal  bene- 
ficial association,  operating  on  the  lodge  sys- 
tem, and  carried  on  for  the  sole  benefit  of  Its 
beneficiaries."  The  relief  prayed  for  was  re- 
fused because,  under  our  construction  of  sec- 
tion 143e  of  chapter  295  of  the  Laws  of  1804, 
we  were  confined  to  the  slngje  question  wheth- 
er or  not  the  corporation  was  Insolvent,  and 
that  It  was  not  shown  to  be.  It  has  thus  been 
determined  by  this  court  that  this  appellant 
could  unite  the  insurance  business  with  the 
original  purposes  of  its  charter,  by  a  proper 
amendment,  and  that  the  act  of  1894  was 
applicable  to  It  Let  us,  then,  see  whether 
It  has  violated  Its  charter  in  any  of  the  par- 
ticulars alleged  In  the  petition. 

One  of  the  most  serious  and  Important 
charges  is  that  embodied  In  paragraph  7, 
wherein  It  Is  alleged  that  the  appellant  Is 
unlawfully  Issuing  policies  for  more  than 
$1,000  on  any  one  life.  The  answer  admits 
that  It  had  issued,  In  all,  59  policies,  for 
amounts  ranging  from  $1,250  to  $5,000,  and 
that  it  still  had  In  force  81  of  them,  but  It 
denies  that  it  is  a  violation  of  Its  charter. 
The  charter,  as  amended  in  1895,  provides 
for  a  corporation  "for  social  or  fraternal 
beneficial  purposes,  or  both,"  and  "to  grant 
and  Issue  Insurance  or  benefits  upon  the 
lives  of  Individuals  of  both  sexes,  as  pro- 
vided In  section  127,  art.  23,  of  the  Code,  and 
as  provided  In  section  143e,"  etc.  The  lan- 
guage used  in  stating  the  purposes  of  the 
organization,  as  to  the  social  or  fraternal 
beneficial  feature,  Is  the  same  as  that  in  the 
charter  of  1889,  which  was  before  this  court 
in  77  Md.,  26  Atl.  It  was  distinctly  held  in 
that  case  that  the  appellant  was  not  author- 
ized to  Issue  the  policies  then  being  consid- 
ered, which  were  those  In  the  Golden  Cycle 
class,  because  It  was  thereby  conducting  an 
insurance  business,  which  its  charter  did 
not  empower  It  to  do;  and  It  would  seem  to 
follow  as  a  necessary  consequence  of  that 
decision  that  It  cannot  now,  under  that 
branch  of  its  charter,  issue  policies  either  of 
the  Golden  Cycle  class,  or  of  the  other  class- 
es In  the  record;  the  latter  being  clearly  as 
much  subject  to  the  insurance  law  of  the 
state  as  the  former.  Prior  to  the  passage 
of  chapter  295  of  the  Acts  of  1894,  the  only 
possible  excuse  for  the  appellant's  issuing 
any  policies  Of  Insurance  was  by  virtue  of 
section  127  of  article  23  of  the  Code,  "and 
the  other  sections  of  said  article  applicable 
to  such  mutual,  assessment  or  co-operative 
Insurance,"  as  its  charter  of  1893  expressly 
relied  on  them  for  such  power.  That  section 
provided  for  Imposing  penalties  on  those 
who  fall  to  comply  with  the  Insurance  laws, 
and  defined  what  was  to  be  deemed  a  life 
Insurance  company,  within  the  meaning  of 


article  23,  but  provided  that  the  -business 
might  be  conducted  on  the  mutual  or  co-op- 
erative plan,  on  the  terms  therein  set  out 
Section  128,  as  amended  by  chapter  488  of 
the  Laws  of  1892,  provided  "that  organiza- 
tions, as  described  In  section  127,  other  than 
fraternal  orders  issuing  certificates  for  the 
payment  of  money  or  other  benefits  hi  the 
event  of  sickness,  accident  or  death,  or  oth- 
er contingency,  either  to  the  member,  pol- 
icy or  certificate  holder,"  etc.,  but  issuing 
no  certificates  for  the  payment  of  a  greater 
sum  than  $1,000  upon  one  life,  could  be 
formed  either  on  the  mutual,  co-operative, 
assessment  or  stock  plan,  and,  If  on  the  lat- 
ter, should  have  a  paid-up  capital  of  at  least 
$10,000,  and  required  every  such  company  to 
keep  the  sum  of  $10,000,  In  money  or  securi- 
ties, with  the  Insurance  commissioner.  The 
appellant  fixed  its  capital  stock  at  $10,000, 
and  alleges  In  Its  answer  that  It  has  depos- 
ited $10,000  with  the  Insurance  commission- 
er, although  we  suppose,  from  the  connec- 
tion, it  meant  to  say  that  the  deposit  had 
been  made  under  chapter  295  of  the  Acts  of 
1894.  Section  128  was  further  amended  by 
chapter  256  of  the  Acts  of  1894,  and  In  that 
amendment  it  omits  the  words  "other  than 
fraternal  orders,"  but  continues  the  provi- 
sions as  to  stock,  and  requires  all  such  com- 
panies, whether  formed  on  the  mutual,  co- 
operative, assessment  or  stock  plan  to  keep 
$10,000  on  deposit  with  the  insurance  com- 
missioner, and  still  limits  the  certificates  to 
$1,000  upon  any  one  life.  The  amendment 
of  1805  provided  for  issuing  insurance  or 
benefits  upon  the  lives  of  individuals  of  both 
sexes,  as  provided  In  section  127  and  section 
143e,  subject  to  the  supervision  of,  and  the 
making  of  reports  and  the  payment  of 
fees  to,  the  Insurance  commissioner,  under 
chapter  295  of  the  Laws  of  1894.  Section 
143e  does  not  provide  for  the  formation  of 
corporations,  but  It  does  provide  for  the  cor- 
porations, etc.,  therein  described,  continuing 
business  under  the  provisions  governing  fra- 
ternal beneficiary  societies,  orders,  or  asso- 
ciations, on  the  condition  that  each  shall 
deposit  the  sum  of  $10,000,  in  dividend-bear- 
ing securities,  with  the  Insurance  commis- 
sioner,-as  a  guaranty  of  the  payment  of  cer- 
tificates Issued  by  it  The  certificates  therein 
referred  to  are  such  as  fraternal  beneficiary 
associations  issue,  and  not  Insurance  policies, 
such  as  those  In  the  record  are.  The  latter 
are  of  the  character  that  co-operative  as- 
sessment associations  Issue.  This  corporation 
could  not  issue  such  policies  of  insurance,  as 
a  fraternal  beneficiary  society.  It  was  de- 
cided in  77  Md.,  26  Atl.,  that  it  must  become 
an  insurance  company,  in  order  to  do  so; 
and  the  act  of  1894  did  not  aid  it  in  that 
respect  It  did  become  an  insurance  com- 
pany, and,  although  it  amended  its  charter, 
and,  in  terms,  referred  to  section  143e.  etc., 
it  cannot  escape  from  the  requirements  and 
limitations  of  the  Insurance  laws  by  such 
means.  It  Is  evident  that  the  legislature  did 
not  intend,  by  the  provisions  in  section  143e, 
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to  authorize  a  corporation  to  Issue 'such  poli- 
cies as  the  court  had  said  could  only  be  Is- 
sued by  insurance  companies;  and,  If  there 
were  any  doubt  on  that  question,  section 
143r  ought  to  remove  It,  It  says  that  "any 
association  entitled  to  do  business  in  this 
state  under  the  provisions  of  section  143e  to 
section  143r  (both  inclusive)  of  this  article, 
which  shall  so  conduct  its  affairs,  or  shall 
In  any  manner  change  its  charter,  constitu- 
tion or  laws,  so  that  it  shall  not  answer  to 
the  description  of  a  fraternal  beneficiary  as- 
sociation, as  set  forth  in  section  143e,  shall 
thereupon  cease  to  be  entitled  to  the  privi- 
lege of  said  section."  It  cannot  be  said  that 
a  corporation  having  a  capital  stock,  and  Is- 
suing policies  such  as  these,  is  then  acting 
"for  the  sole  benefit  of  its  members,  and 
their  beneficiaries,  and  not  for  profit"  (the 
description  of  a  fraternal  beneficiary  asso- 
ciation set  forth  In  section  143e);  and  hence 
It  cannot  issue  these  policies,  under  that  sec- 
tion, and,  if  it  attempts  to  do  so,  it  ceases 
to  be  entitled  to  the  privileges  of  it  When 
the  appellant  became  an  Insurance  company, 
it  made  itself  subject  to  all  tbe  provisions  of 
article  23  applicable  to  life  Insurance  compa- 
nies, excepting  so  far  as  it  brought  Itself 
within  some  of  the  exemptions.  By  sec- 
tion 116,  every  life  Insurance  company  in- 
corporated under  that  article  Is  required  to 
have  a  guaranty  capital  of  not  less  than 
$100,000  to  be  invested  in  securities,  which 
shall  be  deposited  In  the  treasury  of  the  state 
as  a  guaranty  for  the  payment  of  the  poli- 
cies issued  by  it;  and  sections  112  and  136 
provide  that  the  capital  stock,  excepting  mu- 
tual companies,  shall  not  be  less  than  $100,- 
000.  It  was  doubtless  to  avoid  these  re- 
quirements that  section  127  was  referred  to 
in  appellant's  charter.  Section  128,  as  we 
have  seen,  authorizes  the  formation  of  or- 
ganizations as  described  in  section  127,  with 
a  capital  of  $10,000,  and  a  deposit  of  $10,000, 
but  it  is  upon  the  express  condition  that  no 
policy  should  Issue  upon  any  one  life  for 
more  than  $1,000.  The  appellant  Is  there- 
fore not  authorized  to  issue  such  policies  as 
those  in  the  record  for  more  than  that 
amount  on  any  one  life,  and  has  violated  its 
charter  by  doing  so.  Indeed,  so  far  as  we 
can  gather  from  the  answer,  it  would  ap- 
pear that  only  one  sum  of  $10,000  had  been 
deposited  with  the  commissioner,  and  that 
under  the  act  of  1894;  but,  as  that  is  not 
clear,  we  have  assumed,  for  the  purposes  of 
the  discussion,  that  it  had  made  the  deposit 
under  the  Insurance  branch  of  its  charter, 
as  well  as  under  the  act  of  1894. 

We  do  not  deem  It  necessary  to  discuss  at 
length  the  question,  which  occupies  considera- 
ble space  In  the  very  able  brief  of  the  appel- 
lant's attorneys,  whether,  under  our  laws, 
there  can  be  a  "double  incorporation"  for 
such  purposes  as  those  named  in  the  appel- 
lant's charter.  It  is  proper  to  say  that  we  do 
not  understand,  as  contended  in  that  brief, 
that  the  learned  Judge  below  decided  that 
question  in  the  negative,  but,  on  the  contrary, 


he  did  not  pass  oh  it.  He  did  hold,  however, 
and  very  properly  so,  "that,  where  the  law 
attaches  certain  conditions  and  limitations  to 
the  exercise  of  any  given  corporate  purposes, 
those  conditions  and  limitations  cannot  be  de- 
stroyed or  subverted  by  combining  such  pur- 
pose with  some  other,  under  one  corporation. 
If  the  two  cannot  be  united  in  a  Joint  prosecu- 
tion, their  administration  must,  at  least,  be 
kept  separate.  The  statute  will  not  permit 
the  evasion  or  abrogation  of  prescribed  requis- 
ites and  conditions  by  a  scheme  of  combina- 
tion." So,  although  It  may  be  that  one  cor- 
poration can,  as  a  fraternal  beneficiary  asso- 
ciation, carry  on  a  certain  part  of  its  business 
"for  the  sole  benefit  of  its  members  and  their 
beneficiaries,  and  not  for  profit,"  and  can,  as 
an  insurance  company,  conduct  another  part 
of  its  business  for  the  benefit  of  its  stock- 
holders, yet  It  Is  impossible  that  the  business 
of  two  such  classes  can  be  so  blended  as  not 
to  be  separable;  for,  if  that  be  done,  it  can 
no  longer  be  for  the  sole  benefit  of  its  mem- 
bers. Assuming  that  the  appellant  could  is- 
sue certificates  of  the  kind  contemplated  in 
chapter  296  of  the  Laws  of  1894,  for  such 
sums  as  It  saw  proper,  It  cannot  issue  Insur- 
ance policies  for  any  amount  under  that  law, 
and  under  the  Insurance  law  Is  limited  to 
$1,000.  If  there  be  profits  in  the  insurance 
business,  are  the  stockholders,  exclusively,  or 
all  the  members,  to  share  in  them?  Undoubt- 
edly the  former  would  be  the  case,  unless 
there  be  some  express  provision  In  the  charter 
or  by-laws  to  make  It  otherwise.  It  is  true 
there  are  some  by-laws  of  the  appellant  which 
apparently  vest  the  control  In  the  hands  of 
the  members,  to  some  extent,  at  least,  but 
there  is  In  the  book  of  the  by-laws  adopted 
In  1896  a  note  which  states  that  certain  by- 
laws of  1895  are  to  remain  In  force.  Among 
them  Is  article  7  of  part  2,  which  says,  "The 
stockholders  may  at  any  special  or  annual 
meeting  exercise  all  or  any  of  the  powers 
conferred  upon  this  corporation  by  the  public 
general  laws  of  the  state  of  Maryland,  any- 
thing to  the  contrary  in  these  by-laws  notwith- 
standing," etc.  It  is  not  necessary  to  enumer- 
ate the  powers  stockholders  have  under  our 
general  Incorporation  laws  In  corporations  hav- 
ing capital  stock.  We  find  no  provision  in  the 
charter  or  by-laws  requiring  the  members  to 
be  stockholders,  and  It  would,  of  course,  be  im- 
practicable, as  there  are  only  100  shares  of 
stock.  The  "members,"  as  they  are  called, 
are  at  the  mercy  of  the  stockholders,  and  the 
business  Is  conducted  for  the  pecuniary  ben- 
efit of  the  latter,  so  far  as  we  can  see  from 
the  by-laws  and  the  conduct  of  the  business; 
and,  notwithstanding  the  space  given  in  the 
charter  and  the  by-laws  to  the  regulations  and 
provisions  of  the  social  or  fraternal  features 
of  the  alliance,  the  conclusion  is  irresistible 
that  It  Is  In  reality  a  life  insurance  company, 
and  Is  seeking  to  relieve  itself  of  some  of  the 
burdens  Imposed  on  corporations  of  that  char- 
acter, for  the  protection  of  the  public,  by  as- 
suming the  guise  of  a  fraternal  beneficiary 
society.     Its  answer,  and  article  9  of  part  2 
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of  the  by-laws,  show  that  It  Is  engaged  In  Is- 
suing and  offering  policies  to  the  amount  of 
$5,000,  while  It  has  no  authority  to  issue  them 
In  a  larger  amount  than  $1,000  on  any  one 
life,  even  if  it  has  made  the  deposit  as  re- 
quired by  section  128  of  article  23.  But  it  Is 
urged  In  Its  behalf  that  It  was  Innocent  of 
any  intentional  violation  of  the  law,  and  there- 
fore its  charter  should  not  be  forfeited.  This 
court  has  previously  been  called  upon  to  deal 
leniently  with  it,  and,  although  legal  cause 
was  shown  for  the  forfeiture  of  Its  charter, 
yet,  being  of  opinion  that  the  public  Interest 
did  not  then  demand  It,  we  permitted  it  to 
continue  its  existence.  But  It  would  be  going 
very  far,  when  we  for  the  second  time  have 
found  that  It  was  exceeding  its  charter  pow- 
ers, to  again  grant  it  such  Indulgence.  That 
It  has  abused  and  misused  Its  corporate  pow- 
ers by  issuing  policies  In  sums  in  excess  of 
$1,000,  we  have  no  doubt.  It  is  true  that 
section  263  of  article  23  authorizes  proceedings 
to  restrain  a  corporation  from  assuming  or 
exercising  any  franchise,  liberty,  or  privilege, 
or  transacting  any  business,  not  allowed  by 
the  charter,  but  that  does  not  exclude  other 
proceedings;  and  In  this  instance,  In  the  exer- 
cise of  them  there  have  been  both  an  abuse  and 
a  misuse  of  Its  corporate  powers  by  the  appel- 
lant When  a  company  Is  authorized  to  In- 
sure under  provisions  that  expressly  limit  the 
amount  of  the  policies  to  be  issued,  and  it 
deliberately  exceeds  that  amount,  It  clearly 
abuses  and  misuses  the  powers  vested  In  it. 
It  Is  no  longer  safe  to  permit  It  to  continue 
to  exercise  even  the  powers  that  were  author- 
ized. Nor  can  we  doubt  that  there  has  been 
a  deliberate  attempt  to  evade  the  Insurance 
laws  of  the  state,  and  that,  too,  In  one  of  Its 
most  important  provisions.  There  are  so  many 
schemes  to  catch  the  unwary,  and  so  many 
Inducements  offered  to  attract  people,  especial- 
ly those  of  limited  means,  desirous  of  making 
some  provision  for  those  dependent  upon  them, 
that  It  is  of  the  utmost  Importance  that  all 
corporations,  organizations,  and  Individuals 
that  engage  in  life  Insurance  be  made  to  un- 
derstand that  they  must  at  least  obey  the 
laws  of  the  state,  and  that  no  evasion  of  them 
will  be  tolerated.  This  is  necessary  for  the 
protection  of  the  public,  as  well  as  those  con- 
ducting their  business  in  accordance  with  law. 
It  Is  not  necessary  that  we  should  discuss 
the  other  grounds  relied  on  by  the  state,  as 
we  are  of  opinion  that  those  already  referred 
to  are  sufficient  to  require  us  to  affirm  the  or- 
der of  the  court  below.  Order  affirmed,  with 
costs. 


(70  Conn.  410) 

MOREHOUSE  v.  MOREHOUSE. 

(Supreme  Court  of  Errors  of  Connecticut. 

March  2,  189&) 

Di  vokoe  —  Statutory   Residence  —  Intolerable 
Croeltt— Rebuttal— Reception  of  Evidence 
— Objection  to  Pleading  —  Waiver  —  Conclu- 
sions or  Fact. 
1.  Where  a  husband  and  wife  come  into  the 

state  with  intent  to  make  a  permanent  home, 


the  fact  that  they  spend  their  winters  In  New 
York  is  not  Inconsistent  with  their  continued 
residence  in  the  state,  within  Gen.  St.  {  280b, 
requiring  plaintiff  in  a  divorce  suit  to  have  "con- 
tinuously resided  in  the  state  three  years  next 
before  the  date  of  the  complaint." 

2.  In  a  divorce  suit,  it  appeared  that  defend- 
ant, knowing  that  his  wife  was  affected  with 
heart  trouble,  which  his  conduct  would  aggra- 
vate, frequently  appeared  before  her.  intoxicat- 
ed, used  vulgar  language,  and  made  vile  and 
unfounded  charges  against  her;  that  his  con- 
duct often  made  her  ill,  a  result  which  he  knew 
would  follow;  that,  while  affected  with  an  in- 
fectious disease,  he  solicited  intercourse,  while 
his  wife  was  ignorant  of  his  condition,  and  com- 
municated to  her  the  disease,  from  which  she 
suffered  for  months;  that  afterwards,  while 
still  having  this  disease,  he  solicited  intercourse 
with  her,  and,  on  her  refusal,  attempted  to  ac- 
complish his  purpose  with  violence;  and  that 
plaintiff  was  made  seriously  and  dangerously  ill. 
Held,  that  the  acts  constituted  "intolerable  cru- 
elty,'—a  statutory  ground  for  divorce  a  vinculo. 

3.  A  husband,  defendant  in  a  divorce  suit, 
had  on  cross-examination  denied  having  any 
business  relations  with  one  C,  whom  he  had 
charged  on  the  trial  with  having  improper  rela- 
tions with  plaintiff,  and  denied  having  made  to 
0.  certain  admissions  as  to  his  own  conduct 
towards  plaintiff.  Plaintiff  produced  0.,  in  re- 
buttal, to  contradict  defendant,  and  prove  de- 
fendant's admissions.  Held,  that  C.'s  testimony 
was  admissible  for  such  purpose. 

4.  If  Cs  testimony  should  be  regarded  as 
strictly  evidence  in  chief,  its  admission  in  re- 
buttal was  not  an  abuse  of  discretion. 

5.  Where  a  decree  for  plaintiff  wife  is  grant- 
ed on  the  ground  of  defendant's  intolerable  cru- 
elty, the  admission  of  Immaterial  evidence  as 
to  interviews,  after  plaintiff  left  defendant,  be- 
tween plaintiff  and  a  person  whom  defendant 
had  charged  on  the  trial  with  having  had  Im- 
proper relations  with  plaintiff,  is  without  preju- 
dice to  defendant. 

6.  In  a  divorce  suit  begun  by  a  wife,  where 
the  answer  charges  plaintiff  with  adultery,  and 
there  is  a  trial  and  judgment  for  plaintiff,  the 
objection  that  the  record  does  not  show  a  form- 
al denial  of  the  charge  of  adultery  cannot  be 
first  raised  on  appeal. 

7.  Such  objection  Is  waived  on  the  trial  by 
treating  the  allegation  as  denied,  and  offering 
evidence  to  prove  it. 

8.  Errors  claimed  to  have  been  made  by  the 
trial  court,  in  finding  from  the  evidence  its  con- 
clusions of  fact,  cannot  be  considered  by  the 
appellate  court. 

Appeal  from  superior  court,  Litchfield  coun- 
ty;  Ralph  Wheeler,  Judge. 

Suit  by  Minnie  O.  Morehouse  against  Jo- 
seph J.  Morehouse  for  a  divorce.  Tried  to 
the  court  Facts  found  and  judgment  ren- 
dered for  the  plaintiff,  and  appeal  by  defend- 
ant for  alleged  errors  In  the  rulings  of  the 
court.  The  defendant  also  filed  a  motion  to 
correct  the  finding.    No  error. 

The  complaint  alleged  three  grounds  of  di- 
vorce: Adultery,  habitual  intemperance,  and  In- 
tolerable cruelty.  The  answer  denied  the 
main  allegations  of  the  complaint,  and  alleged 
that  the  plaintiff  had  committed  adultery.  In 
the  judgment  the  court  finds:  "(1)  That  the 
plaintiff  has  resided  in  the  state  of  Connecti- 
cut continuously  for  three  years  before  the 
date  of  this  complaint;  (2)  the  plaintiff,  by 
the  name  of  Minnie  C.  Burchard,  was  lawfully 
married  to  the  defendant  on  the  28th  day  of 
June,  1883;  (3)  that  the  defendant  on  divers 
days  between  April  1,  1892,  and  the  date  of 
this  complaint  has  been  guilty  of  Intolerable 
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cruelty  to  the  plaintiff,"— and  thereupon  ad- 
judges a  divorce.  The  special  facts  on  which 
the  Judgment  Is  founded  are  found  as  fol- 
lows: "(1)  The  plaintiff  and*  defendant  Inter- 
married at  Danbury,  In  this  state,  on  June  28, 
1883.  (2)  They  have  no  children.  (3)  Short- 
ly after  their  marriage  they  went  to  Chatham, 
New  York,  to  live,  and  remained  there  un- 
til June,  1800,  when  they  came  to  Connecti- 
cut, where  they  Intended  to,  and  did,  make 
their  home  and  residence,  and  where  they 
have  ever  since  resided.  From  said  Chat- 
ham they  came  to  Salisbury,  In  this  state,  and 
boarded  at  the  Maple  Shade  Hotel  until  Au- 
gust 10,  1801,  when  they  moved  Into  their 
own  home,  which  had  been  In  the  meantime 
built,  In  the  village  •  of  Chaplnville,  In  said 
Salisbury;  and  both  resided  there  until  Feb- 
ruary 26,  1806,  with  the  Intention  of  making 
It  their  home  Indefinitely,  when  the  plaintiff 
left  the  defendant,  for  the  reasons  herein- 
after stated,  and  returned  to  said  Danbury, 
her  native  place,  where  she  has  ever  since  re- 
mained. The  defendant  has  continued  his 
home  and  residence  at  said  Chaplnville,  and 
still  resides  there.  In  1890  the  defendant  be- 
came connected  with  the  Landon  Iron  Com- 
pany, having  a  furnace  In  Chaplnville.  Since 
1889  the  defendant  has  been  connected  with 
a  number  of  other  corporations,  doing  busi- 
ness In  different  localities,  and  has  had  an 
office  In  New  York  City.  The  plaintiff  and 
defendant,  while  living  together  and  having 
their  home  In  Chaplnville,  passed  a  portion  of 
each  year,  from  December  1st  to  May  1st  fol- 
lowing, In  New  York,  where  they  occupied  a 
leased  flat.  (4)  I  find  that  the  plaintiff  and 
defendant  have  each  continuously  resided  in 
this  state  as  aforesaid  since  June,  1890.  (5) 
While  I  do  not  find  that  the  defendant  was 
habitually  Intemperate,  within  the  meaning  of 
our  statute,  I  do  find  that  he  was  habitually 
addicted  to  the  use  of  Intoxicating  liquor  in 
large  quantities,  and  at  times  drank  to  ex- 
cess, usually  at  home,  and  out  of  business 
hours,  and  under  such  circumstances  as  to 
cause  the  plaintiff  mortification  and  suffering. 
The  plaintiff  used  such  liquors  moderately,  in 
a  social  way,  and  at  table  with  him.  (6) 
This  habit  of  drinking  grew  upon  him,  and 
was  more  marked  during  the  last  few  years 
of  their  married  life,  and  was  to  a  considera- 
ble extent  the  cause  of  his  conduct  and  treat- 
ment of  her  hereinafter  found.  (7)  Her  re- 
monstrances In  respect  to  his  habits  were  of 
no  avail.  He  persisted  In  them,  well  know- 
ing the  consequences,  and  fully  aware  of  the 
effect  upon  her  of  his  conduct  and  treatment, 
so  caused.  (8)  In  1891  or  1892  the  plaintiff 
became  affected  with  a  heart  trouble,  func- 
tional In  Its  nature,  which  continued  there- 
after as  long  as  she  lived  with  him,  and  which 
was  often  seriously  aggravated  by  his  abuse 
and  HI  treatment  of  her.  (9)  The  plaintiff  Is 
a  lady  of  culture  and  refinement  (10)  The 
defendant,  when  under  the  Influence  of  liquor, 
as  he  very  frequently  was,  was  vulgar,  pro- 
fane, brutal,  and  Jealous.    (11)  When  under 


the  Influence  of  liquor,  he  frequently,  and 
particularly  during  the  last  three  years  of 
their  married  life,  used  towards  his  wife,  and 
In  her  presence,  violent,  abusive,  profane,  and 
obscene  language,  was  persistently  unkind  to 
her,  and  on  several  occasions  falsely  accused 
her  of  being  unchaste  and  unfaithful  to  blm. 
(12)  When  sober  the  defendant  was  not  Jeal- 
ous of  his  wife,  and  had  perfect  faith  in  her 
Innocence  and  fidelity.  (13)  The  plaintiff  has 
always  been  a  faithful  wife.  (14)  The  defend- 
ant was  fully  aware  of  the  nature  and  extent 
of  his  wife's  heart  trouble,  and  well  knew 
that  his  111  treatment  of  her  would  aggravate 
it,  and  make  her  seriously  111.  (15)  Still  he 
continued  to  humiliate  her  by  his  vulgar  and 
profane  language,  abused  her  shamefully,  with 
vile  and  unfounded  charges,  and  at  times  re- 
sorted to  brutal  violence,  when  she  was  Hi, 
and  he  knew  It,  thereby  knowingly  aggravat- 
ing her  Illness.  On  very  many  occasions  his 
111  treatment  made  her  111,— a  result  which  he 
knew  would  follow  such  treatment  (16)  The 
defendant  has  a  slight,  congenital  phimosis,— 
a  fact  which  he  concealed  from  his  wife  while 
they  lived  together.  (17)  In  1891,  by  reason 
of  neglect  and  uncleanliness  on  his  part,  he 
had  from  this  cause  an  attack  of  acute  bal- 
linltls,  with  some  complications;  and  from 
that  time  on,  and  particularly  and  almost  con- 
stantly In  1895  and  In  1896,  until  she  left  him, 
he  had  recurring  attacks  of  the  same  disease, 
due  to  the  same  causes,  and  in  an  aggravated 
form,  with  considerable  Inflammation  and 
copious  discharge,  notwithstanding  the  fact 
that  he  was  under  medical  treatment  for  the 
disease.  (18)  The  radical  cure  for  phimosis, 
which  was  advised  by  his  physicians,  is  cir- 
cumcision,—a  simple  and  speedy  method,  and 
one  causing  the  patient  little  pain  and  annoy- 
ance. (19)  Ordinary  care  and  cleanliness  of 
person  would  have  avoided  these  attacks  of 
ballinltis.  (20)  This  disease  was  Infectious, 
and  could  be  communicated  to  his  wife  by 
Intercourse,  and  he  well  knew  It  •(21)  In 
June,  1895,  while  he  had  this  disease,. and  he 
knew  it  and  his  wife  did  not  know  it,  he 
had  intercourse  with  her,  at  bis  own  solicita- 
tion, and  communicated  to  her  the  disease,  re- 
sulting In  acute  urethritis  and  vaginitis,  and 
later  In  chronic  catarrhal  endometritis,  which 
disease  caused  her  great  fright  and  fear,  and 
Intense  and  long-continued  suffering,  and  very 
seriously  Impaired  her  health.  She  was  nec- 
essarily subjected  to  medical  treatment  for 
months,  and  was  not  cured  of  the  last-named 
disease  until  after  she  left  him.  (22)  After 
the  defendant  communicated  to  the  plaintiff, 
In  June,  1895,  the  disease  aforesaid,  and  she 
became  aware  of  the  fact,  as  she  did  almost 
Immediately,  she  did  not  cohabit  with  him,  or 
permit  him  to  have  Intercourse  with  her,  al- 
though he  frequently  solicited  Intercourse,  not- 
withstanding the  fact  that  he  then  had  the 
same  disease,  and  she  was  still  suffering  from 
the  disease  communicated  to  her  by  him  as 
stated,  all  of  which  he  well  knew.  During 
a  part  of  this  time  she  occupied  the  'same  bed 
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with  him.  (23)  In  February,  1886,  he  came 
home  from  a  business  trip  In  an  intoxicated 
condition,  still  haying  this  disease,  and  solic- 
ited intercourse  with  her,  and,  on  her  refusal, 
Insisted,  and  attempted  to  accomplish  his  pur- 
pose with  actual  violence.  He  took  hold  of 
her  throat  with  one  hand,  and  held  her  down 
on  the  bed  with  the  other,  and  only  desisted 
from  further  violence  when  the  plaintiff 
threatened  to  call  for  help.  (24)  As  the  re- 
sult of  this  treatment  the  plaintiff  was  made 
111  for  some  days.  She  had  a  nervous  chill, 
and  was  very  sick  all  night  (25)  In  Novem- 
ber, 1895,  the  plaintiff  had  been  ill  for  some 
time  because  of  his  ill  treatment  When  she 
was  so  ill,  he  abused  her  all  night  long,  with 
profane  and  violent  language,  so  that  she  had 
no  sleep  whatsoever.  On  the  following  morn- 
ing he  continued  hit  abuse,  and  went  to  her 
bed  where  she  lay,  raised  up  with  pillows, 
took  hold  of  her  shoulders,  and  violently 
pushed  her  over  on  the  bed,  saying  that  he 
wished  he  could  never  see  her  face  again; 
he  hoped  that  she  would  lie  there  and  suffer 
until  her  eyes  dropped  out,— at  the  same  time 
using  very  profane  language.  He  also  at  that 
time  accused  her  of  being  untrue  to  him  In 
many  instances,  and  said  that  the  was  dis- 
eased, and  that  he  hoped  that  he  would  never 
see  her  again.  (26)  As  the  result  of  this 
treatment  the  plaintiff  was  made  seriously 
and  dangerously  ill;  had  bad  fainting  spells 
all  that  day,  and  for  two  days  thereafter; 
and  her  condition  became  most  serious,  and 
her  life  was  endangered.  Her  Illness  thus 
caused  continued  for  a  long  time,  and  she  had 
not  recovered  from  It,  and  the  effects  of  his 
111  treatment  last  mentioned,  at  the  time  she 
left  him.  (27)  The  defendant  was  well  aware 
of  the  necessary  result  of  all  of  his  conduct 
and  ill  treatment  aforesaid,  and  well  knew 
that  her  health  would  be  most  seriously  en- 
dangered thereby.  (28)  The  defendant's  treat- 
ment of  the  plaintiff  became  and  was  intolera- 
ble; and  on  February  26,  1896,  she  left  him, 
under  just  apprehension  of  great  danger  to 
her  life,  health,  and  person.  (29)  The  allega- 
tion In  said  complaint  that  the  defendant  on 
divers  days  between  April  1,  1892,  and  the 
date  of  the  writ,  has  been  guilty  of  Intolerable 
cruelty  to  the  plaintiff,  is  found  to  have  been 
fully  proved.  (30)  The  allegation  contained 
In  the  third  paragraph  of  the  defendant's  an- 
swer Is  found  to  have  been  disproved.  (31) 
The  allegations  of  habitual  intemperance  and 
adultery  contained  In  the  plaintiff's  complaint 
are  not  proved,  as  grounds  of  divorce.  (32) 
Upon  the  foregoing  facts  the  defendant  claim- 
ed, as  matters  of  law,  that  the  acts  of  the 
defendant  did  not  constitute  intolerable  cruel- 
ty, within  the  meaning  of  the  law,  and  that 
the  facts  do  not  constitute  residence  for  either 
plaintiff  or  defendant  within  this  state,  as  re- 
quired by  the  statute,  and  that  the  plaintiff 
had  not  resided  in  the  state  of  Connecticut 
continuously  the  length  of  time  required  by 
the  statute  to  entitle  her  to  maintain  this  ac- 
tion,   (33)  The  court  overruled  such  claim,  I 


and  held  and  decided  that  such  acts  did  con- 
stitute Intolerable  cruelty,  under  the  law,  and 
that  the  parties  had  resided  within  the  state 
the  requisite  length  of  time.  (33%)  The  de- 
fendant's counsel  also  claimed  that  the  plain- 
tiff's residence  had  been  and  was  that  of  the 
defendant,  who  resided  in  the  city,  county, 
and  state  of  New  York.  The  court  found  as 
a  fact  that  the  defendant  had  resided  in  mil 
state  continuously  from  August  10,  1891,  to 
the  day  of  trial,  and  also  found  and  held  that 
the  plaintiff  had  also  so  resided  with  the  de- 
fendant (34)  Thereupon  the  court  rendered 
Judgment  granting  to  the  plaintiff  a  divorce  on 
the  ground  of  Intolerable  cruelty,  with  change 
of  name,  as  prayed  for." 

Upon  the  trial  the  defendant  charged  one  Her- 
bert N.  Curtis  with  having  Improper  relations 
with  his  wife,  and  upon  cross-examination  de- 
nied having  any  business  relations  with  Cur- 
tis.since  January,  1895,  and  denied  having  made 
certain  admissions  as  to  his  own  conduct  to 
his  wife.  The  plaintiff  produced  Curtis,  in  re- 
buttal, for  the  purpose  of  contradicting  the  de- 
fendant, and  for  the  purpose  of  proving  the 
defendant's  admissions  as  to  hi*  habits  and  111 
treatment  of  his  wife.  To  this  evidence,  coun- 
sel for  the  defendant  objected  on  the  ground  the 
statements  of  the  defendant  sought  to  be  con- 
tradicted were  made  on  cross-examination,  and 
that  the  plaintiff  had  made  the  defendant  her 
own  witness.  The  evidence  was  admitted,  and 
the  defendant  excepted.  The  witness  Curtis  was 
also  offered  In  rebuttal  for  the  purpose  of  prov- 
ing the  time,  place,  and  circumstances  of  each 
Interview  he  had  had  with  the  plaintiff  since  she 
left  her  husband.  This'  evidence  was  objected 
to  and  admitted.  3%e  defendant  excepted.  The 
appeal  contains  numerous  objections  to  the  facts 
found  by  the  trial  court,  and  assigns  errors  In 
law  in  the  rulings  of  the  court  that  the  facts 
found  established  "continuous  residence,"  and 
that  the  facts  found  established  "Intolerable  cru- 
elty," and  In  the  admission  of  testimony. 

Donald  T.  Warner  and  Leonard  J.  Nlcker- 
son,  for  appellant  Samuel  Tweedy  and  Eu- 
gene C.  Dempsey,  for  appellee. 

HAMERSLEY,  J.  The  plaintiff  and  defend- 
ant have  lived  in  this  state  since  June,  1890. 
The  court  finds  that  when  they  came  to  Con- 
necticut they  Intended  to  make  their  home  here. 
There  Is  nothing  In  the  evidence  certified  at  re- 
quest of  both  parties  to  indicate  that  this  find- 
ing violates  any  principle  of  law.  Having  made 
this  state  their  home,  the  fact  of  spending  their 
winters  in  the  city  of  New  York  is  not  incon- 
sistent with  their  continued  residence  here;  and 
the  court  did  not  err  in  finding  that  the  plain- 
tiff had,  as  required  by  statute,  "continuously 
resided  In  this  state  three  years  next  before  the 
date  of  the  complaint."     Gen.  St.  |  2806. 

The  defendant  claims  that  the  facts  found  by 
the  court  do  not  constitute  "Intolerable  cruelty." 
When  our  legislature,  in  1843,  adopted  as  ground 
of  divorce  a  vinculo  "habitual  Intemperance" 
and  "Intolerable  cruelty,"  it  used  these  words 
with  their  ordinary  meaning,  but  with  special 
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reference  to  what  had  been  since  1639  our  set- 
tled policy  in  respect  to  divorce;  L  e.  marriage 
Is  a  life  status,  and  should  never  be  dissolved 
unless  one  of  the  parties  Is  guilty  of  conduct 
which  In  Itself  Is  a  practical  annulling  and  re- 
pudiation of  the  marriage  covenant  Willful  de- 
sertion for  such  a  length  of  time  as  the  statute 
says  shall  conclusively  prove  a  permanent  aban- 
donment and  repudiation  of  all  marital  rights 
and  duties  had  been  a  ground  for  divorce.  Fol- 
lowing this  analogy,  the  legislature  in  1843  made 
grounds  of  divorce:  Intemperance  so  long  con- 
tinued that  the  fixed  habit  renders  the  party 
Incapable  of  performing  the  duties  of  the  mar- 
riage relation;  and  cruelty  of  such  a  nature  as 
to  be  Intolerable,  and  to  render  a  continuance 
of  the  relation  by  the  suffering  victim  Imprac- 
ticable. Dennis  v.  Dennis,  68  Conn.  186,  192, 
36  Atl.  34.  Mere  faults  of  temper  and  of  man- 
ner do  not  constitute  such  cruelty.  There  are 
disagreeablenesses  and  trials,  causing  much 
weariness  and  suffering,  which  parties  to  the 
marriage  contract  must  bear.  The  policy  of  the 
state,  as  well  as  the  sacred  nature  of  the  mar- 
riage covenant,  requires  patient  endurance.  But 
there  are  Injuries  and  Insults  which  are  out- 
side the  pale  of  that  covenant,  submission  to 
which  was  never  contemplated,  and  which  are 
not  to  be  borne.  No  complete  definition  can  be 
given,  because  the  exhibitions  of  cruelty  cannot 
be  forecast.  In  the  present  case  It  appears  that 
the  defendant  intreated  his  wife,  a  lady  of  cul- 
ture and  refinement.  Knowing  that  she  was 
affected  with  a  heart  trouble,  and  that  bis  con- 
duct would  aggravate  It,  he  frequently  appeared 
before  her  In  an  Intoxicated  condition,  humili- 
ated her  by  his  vulgar  and  profane  language, 
and  abused  her  with  vile  and  unfounded  char- 
ges. On  many  occasions  his  conduct  made  her 
111,— a  result  which  he  knew  would  follow  such 
treatment.  While  affected  with  an  infectious 
disease,  which  he  knew  could  be  communicated 
to  his  wife  by  Intercourse,  he  solicited  Inter- 
course (she  being  Ignorant  Of  his  condition),  and 
communicated  to  her  the  disease,  from  the  effect 
of  which  she  suffered  for  months.  Afterwards, 
while  still  having  this  disease,  he  solicited  in- 
tercourse with  her,  and,  on  her  refusal,  Insisted, 
and  attempted  to  accomplish  his  purpose  with 
actual  violence.  As  a  result  of  the  defendant's 
treatment  of  her,  the  plaintiff  was  made  seri- 
ously and  dangerously  ill.  This  is  Intolerable 
cruelty.  The  mere  statement  of  such  conduct 
demonstrates  its  character.  Mayhew  v.  May- 
hew,  61  Conn.  233,  23  Atl.  966;  Brown  v. 
Brown,  L.  R.  1  Prob.  &  Div.  46;  Kelly  v.  Kelly, 
L.  B.  2  Prob.  &  Div.  81. 

The  testimony  of  the  witness  Curtis  relative 
to  conversations  with  the  defendant  was  admis- 
sible for  the  purposes  for  which  It  was  offered. 
If  it  should  be  regarded  as  strictly  evidence  In 
chief,  Its  admission  in  rebuttal  was  a  matter  of 
discretion,  and  the  discretion  was  not  abused. 
It  is  difficult,  from  the  record,  to  see  how  the 
testimony  of  Curtis  as  to  his  interviews  with 
the  plaintiff  after  she  had  left  her  husband  was 
material.  The  evidence  given,  however,  could 
sot  have  injured  the  defendant 


The  defendant  claims  In  argument  that  the 
Judgment  is  erroneous  because  the  record  does 
not  show  a  formal  denial  of  the  allegation  In  his 
answer  charging  the  plaintiff  with  adultery; 
that  the  allegation  is  therefore  admitted,  and 
constitutes  a  bar  to  the  action.  This  claim  was 
not  made  in  the  court  below,  and  is  not  dis- 
tinctly specified  In  the  reasons  of  appeal.  The 
allegation  was  treated  by  the  parties  upon  the 
trial  as  denied.  Evidence  tending  to  prove  It 
was  offered  by  the  defendant,  and  .contradicted 
by  the  plaintiff,  and  it  is  found  by  the  court  to 
have  been  disproved.  Moreover,  by  going  into 
any  trial  the  defendant  treated  the  allegation 
as  denied.  If,  as  he  now  claims,  the  adultery 
of  the  plaintiff  was  admitted  upon  the  record, 
he  was  entitled  to  a  judgment  without  trial. 
He  is  estopped  from  now  making  this  claim. 

The  errors  claimed  to  hare  been  made  by  the 
trial  court  In  finding  from  the  evidence  tts  con- 
clusions of  fact  cannot  be  considered.  Thresher 
v.  Dyer,  69  Conn.  404,  408,  37  AtL  979.  There 
Is  no  error  in  the  Judgment  of  the  superior  court. 
The  other  Judges  concurred. 


(SO  R.  I.  394) 

HOPKINS,  Overseer  of  the  Poor,  v.  HOWARD. 

(Supreme  Court  of  Rhode  Island.    Feb.  21, 
1898.) 

Bpbndthrifts — Appointment  of  Goarmak— 
Proof. 

1.  Under  Oen.  Laws,  c.  196, 1  7,  In  a  proceed- 
ing to  have  a  guardian  appointed  to  take  charge 
of  a  person's  property,  it  is  necessary  that  the 
jury  find  that  she  was  lacking  in  discretion  in 
managing  her  estate,  and  is  thereby  liable  to 
become  a  public  charge,  in  order  to  warrant  such 
appointment. 

2.  A  petition  for  the  appointment  of  a  guard- 
Ian  over  a  person  and  her  property,  on  the 
ground  that  she  was  lacking  indiscretion  in  man- 
aging her  estate,  will  be  denied,  where  there  is 
nothing  to  show  she  is  wasteful  or  extravagant, 
although  she  was  somewhat  eccentric  in  some 
transactions. 

3.  Acts  of  a  person  over  whom  a  guardian  is 
sought  to  be  appointed,  which  happened  10 
years  previous,  are  too  remote. 

Petition  by  Leander  Hopkins,  as  overseer 
of  the  poor,  against  Abbie  J.  Howard,  for  the 
appointment  of  a  guardian  to  manage  her 
estate.  From  a  decree  granting  the  petition, 
defendant  petitions  for  a  new  trial.  Grant- 
ed. 

Edward  C.  Dubois  and  Henry  J.  Dubois, 
for  appellant     F.  P.  Owen,  for  appellee. 

TILLINGHAST,  J.  The  verdict  in  this 
case  Is  fatally  defective.  The  jury  found, 
in  the  first  place,  that  the  respondent,  at  the 
time  of  the  filing  6t  the  petition  in  the  pro- 
bate court,  "was  not  of  sound  mind,"  which 
finding  was  not  responsive  to  any  issue  rais- 
ed, and  was  wholly  without  evidence  to  sup- 
port it  They  found,  In  the  second  place,  that 
the  respondent  "was  lacking  in  discretion  In 
managing  her  estate,"  which  finding  is  only 
responsive  in  part  to  the  issue  raised.  The 
allegation  in  the  petition  is  that  the  defend- 
ant, "from  want  of  discretion  in  managing 
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her  estate,  is  likely  to  bring  herself  and  fam- 
ily to  want,  and  to  render  herself  and  family 
chargeable  upon  the  town  of  Scltuate."  Of 
course,  the  mere  fact,  as  found  by  the  jury, 
that  she  was  lacking  in  discretion  in  the 
management  of  her  estate,  is  not  enough  to 
warrant  the  appointment  of  a  guardian  at 
the  Instance  of  the  overseer  of  the  poor  of 
the  town.  It  must  also  appear  that,  by  rea- 
son of  such  want  of  discretion,  she  Is  likely 
to  become  a  public  charge  thereon,  as  alleged 
in  the  petition.  Gen.  Laws  B.  I.  c.  196,  § 
7.  Indeed,  this  allegation  is  practically  the 
only  thing  that  gives  the  petitioner  any 
standing  In  court 

As  the  case  must  go  back  for  a  new  trial, 
we  will  suggest  that  we  think  the  evidence 
as  reported  falls  far  short  of  making  out  a 
case  for  the  appointment  of  a  guardian  in 
any  event.  It  shows  that  the  respondent  Is 
possessed  In  her  own  right  of  unincumbered 
real  estate  of  the  value  of  $1,000  Or  more; 
that  there  is  some  money  belonging  to  her 
in  the  hands  of  her  trustee,  appointed  by 
this  court,  Henry  J.  Dubois,  Esq.;  and  that 
her  property  has  not  materially  depreciated 
in  amount  during  the  last  five  years  or  more, 
although  she  has  not  only  supported  herself 
out  of  It,  but  also  her  husband,  who  has 
been  sick  and  disabled  during  a  large  part  of 
this  time.  It  also  appears,  by  the  evidence 
and  by  the  admission  of  the  petitioner,  that 
respondent  is  about  to  receive  a  legacy  of  a 
considerable  sum  from  a  deceased  relative. 
The  proof  as  to  respondent's  Indiscretion  In 
the  managing  of  her  estate  consists  mainly 
of  the  most  ordinary,  and  In  many  cases  the 
most  trivial,  expenditures,  such,  for  exam- 
ple, as  spending  all  the  money  she  had  at  a 
given  time  (in  many  Instances  not  more  than 
60  cents  or  a  dollar)  for  sugar,  tea,  butter, 
or  some  other  article  of  everyday  -  use  In  a 
family;  that  she  occasionally  expressed  a 
desire  to  buy  calicoes,  fancy  boxes,  and  can- 
dies, especially  at  Christmas  time,  and  some- 
times asked  to  have  articles  of  small  value 
put  aside  for  her  until  she  could  pay  for 
them;  that  she  occasionally  bought  a  glass 
of  soda  or  a  few  cents'  worth  of  candy;  and 
'  that  at  one  time  she  bought  a  wagon  by  bar- 
gain for  her  use,  for  which  she  agreed  to 
pay  $65  (a  fair  price,  according  to  the  evi- 
dence), but,  being  unable  to  pay  more  than 
$30,  she  finally  lost  the  wagon,  it  having 
been  purchased  on  a  "loan  agreement,"  so 
called.  It  further  appears  that  she  occa- 
sionally bought  eight  or  ten  pounds  of  beef 
at  a  time  for  her  family,  which  consisted  of 
her  husband,  herself,  and  a  boarder,  spend- 
ing all  the  money  she  had  with  her  in  that 
way;  and  that  she  sometimes  bought  shoes 
and  other  articles  of  ordinary  necessity,  and 
had  them  put  aside  for  her  until  she  could 
pay  for  them.  Many  similar  transactions  of 
various  kinds  are  detailed  at  great  length  In 
the  evidence,  which  simply  go  to  show  that 
the  respondent  was  poor,  and  had  the  use  of 
very  little  money;  and,  while  it  appears  that 


she  is  somewhat  eccentric  In  some  of  her 
transactions,  yet  there  is  nothing  to  show 
that  she  is  wasteful  or  extravagant,  and  no 
such  evidence  that  she  is  likely  to  become  a 
public  charge  from  want  of  discretion  in 
managing  her  estate  as  to  warrant  the  court 
in  placing  her  under  guardianship. 

As  to  the  evidence  offered  by  the  petitioner 
for  the  purpose  of  showing  that  the  respond- 
ent, 10  years  ago  or  more,  improvldently 
spent  quite  a  portion  of  a  legacy  of  about 
$4,000  which  she  received,  we  think  the  court 
properly  ruled  at  first  that  It  was  too  re- 
mote, quoting  from  Smith,  Prob.  Law  (5th 
Ed.)  121,  in  support  of  said  ruling,  as  fol- 
lows: "Acts  of  the  person  complained  of 
[that  is,  the  person  over  whom  it  is  sought  to 
appoint  a  guardian]  at  or  near  the  time  of 
making  the  complaint  may  be  proved  for  the 
purpose  of  showing  the  state  of  his  mind 
and  his  manner  of  life,  but  not  his  acts  at  a 
remote  period."  It  seems,  however,  that  this 
ruling  was  subsequently  modified  In  so  far 
as  to  permit  the  petitioner,  against  respond- 
ent's objection,  to  show  how  much  money 
she  received  from  said  legacy,  and  also  that 
she  drew  the  larger  part  of  it  out  of  the 
bank  within  a  few  months  thereafter.  What 
disposition  she  made  of  the  money,  however, 
except  that  she  spent  about  $1,000  thereof  In 
the  purchase  of  a  house,  and  deposited  $700 
thereof  with  Mr.  Dubois,  her  trustee,  does 
not  appear;  the  court  ruling  that,  while  the 
petitioner  could  show  that  she  received  the 
money,  he  could  not  show  what  disposition 
she  made  of  it,  except  in  so  far  as  the  state- 
ments of  her  trustee  showed  that  fact  The 
respondent  duly  excepted  to  the  ruling. 
This  evidence  was  permitted  to  be  used  in 
argument  by  petitioner's  counsel,  against  the 
objection  of  respondent  for  the  purpose  of 
showing  that  she  was  incompetent  to  man- 
age her  estate;  and  It  was  also  commented 
upon  by  the  presiding  justice,  in  his  charge 
to  the  jury,  as  competent  evidence  for  them 
to  consider  in  determining  whether  a  guar- 
dian should  be  appointed.  The  respondent 
duly  excepted  to  the  argument  of  counsel,  in 
this  regard  claiming  that  the  jury  had  no 
right  to  consider  that  part  of  the  evidence. 
We  think  the  exceptions  were  well  taken; 
for  while  it  rests  largely  In  the  discretion  of 
the  trial  court  to  determine  how  far  back 
the  petitioner  may  go  in  cases  of  this  sort 
and  while  in  this  case  we  cannot  say  that 
the  court  might  not  properly  have  allowed 
the  petitioner  to  go  further  back  than  two 
years,  which  was  the  limit  fixed  by  it  at 
first  yet  we  think  that  evidence  of  the  re- 
spondent's financial  condition  ten  years  ago 
and  more  was  too  remote  to  have  any  bear- 
ing on  the  case.  But  oven  conceding  that 
It  was  admissible,  yet  there  is  nothing  to 
show  that  respondent  wasted  or  dissipated 
the  money  received  at  that  time,  as  it  was 
argued  by  petitioner's  counsel  that  there 
was,  and  as  suggested  by  the  court  in  its 
charge  to  the  jury.    For  aught  that  appeaiu. 
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she  may  have  lost  it,  as  Very  many  others 
have  lost  their  money,  by  misfortune  or  bad 
Investments.  At  any  rate,  the  Jury  were  not 
warranted,  from  anything  that  appears  In 
the  evidence,  In  finding  that  the  respondent 
wasted  or  even  improvldently  used  the  mon- 
ey which  she  received  from  said  legacy. 
Moreover,  If  evidence  was  admissible  as  to 
the  receipt  of  said  legacy,  the  manner  in 
which  it  was  used  by  the  respondent  was.  of 
course,  admissible  also,  for  otherwise  the  Ju- 
ry might  draw  an  unwarranted  Inference 
therefrom.     Petition  for  new  trial  grouted. 


H0E.LW) 

ANGELL  v.  LEWIS. 

(Supreme  Court  of  Rhode  Island.    Feb.  11, 

1888.) 

Biqbwatb— Driving  on  Wrono  Side— Collision 
— Vbrdict— Prbsomption. 

1.  Plaintiff's  wife  was  driving  on  the  right- 
hand  side  of  the  road,  and,  meeting  two  teams, 
turned  still  farther  to  the  right  to  let  them  pass. 
As  she  was  passing  them,  defendant,  who  was 
immediately  behind  them,  turned  out  to  the 
left,  and  collided  with  plaintiff's  wife.  It  was 
dark  at  the  time,  and  a  team  could  not  be  seen 
at  any  great  distance,  and  defendant  did  not  see 
plaintiffs  team  until  it  was  too  late  to  avoid 
the  accident.  The  teams  in  front  of  defendant 
were  traveling  at  the  rate  of  eight  or  nine  miles 
an  hour.  Held,  that  a  verdict  for  defendant 
was  against  the  evidence. 

2.  One  who  drives  on  the  wrong  side  of  a  road 
is  required  to  use  greater  care  than  if  he  was 
on  the  right  side;  and,  if  a  collision  takes  place 
under  such  circumstances,  the  presumption  is 
against  him. 

Action  by  Byron  Angell  against  Edward  P. 
Lewis  to  recover  damages  caused  by  defend- 
ant's negligence  in  colliding  with  plaintiff's 
team.  From  a  Judgment  for  defendant, 
plaintiff  petitions  for  a  new  trial.    Granted. 

A.  J.  Cashing,  for  plaintiff.  Cooke  &  An- 
gell, for  defendant. 

TILLINGHAST,  J.  The  evidence  shows 
that  on  January  8,  1897,  between  6  and  6 
o'clock  p.  m.,  the  plaintiff's  wife,  together 
with  her  hired  girl,  while  driving  from  her 
home  at  Fruit  Hill  towards  Centerdale,  in 
North  Providence,  in  the.  plaintiff's  team, 
which  consisted  of  a  horse  and  top  buggy, 
met  with  an  accident  in  the  following  man- 
ner: The  plaintiff's  wife,  while  driving  along 
on  the  right-hand  side  of  the  road,  saw  two 
teams  coming  towards  her  from  the  opposite 
direction,  and  seasonably  turned  out  still 
further  towards  the  right,  to  allow  them  to 
pass.  As  she  was  passing  them,  the  defend- 
ant, who  was  in  his  team,— a  two-Wheeled 
village  cart,— immediately  in  the  rear  of  said 
roams,  and  coming  in  the  same  direction,  in- 
stead of  keeping  behind  them,  suddenly  turn- 
ed out  to  his  left,  and,  in  attempting  to  pass 
said  teams,  ran  Into  the  plaintiff's  team,  and 
caused  the  damage  to  recover  which  this  suit 
is  brought.  It  was  dark  and  foggy  at  the 
time  of  the  accident,  and  a  team  could  not  be 
seen  at  any  considerable  distance.     The  de- 


fendant admits  that  there  were  two  teams 
ahead  of  him;  that  he  turned  out  to  his  left 
to  go.  by  them;  and  that,  as  he  turned  out, 
he  met  and  collided  with  the  plaintiff's  team, 
which  he  did  not  see  until  he  started  to  go 
by  the  others,  when  it  was  too  late  to  avoid 
the  collision.  He  also  admits  that  when  he 
pulled  out  to  pass  the  teams  ahead  of  him  he 
was  not  thinking  that  some  one  might  be 
coming  towards  him  on  the  other  side  of  the 
road.  The  road  where  the  accident  happen- 
ed was  practically  level,  and  was  87%  feet  In 
width,  25  feet  of  which,  at  least,  could  be 
safely  used  for  carriages.  The  teams  In 
front  of  defendant  were  traveling,  according 
to  the  testimony  of  the  persons  driving  the 
same,  at  the  rate  of  eight  or  nine  miles  per 
hour,  when  defendant  attempted  to  pass 
them;  and  the  evidence  is  pretty  clear  that 
defendant  was  driving  at  a  rapid  pace  when 
he  attempted  to  pass  the  other  teams. 

These  being  the  material  facts  in  the  case, 
the  verdict  of  the  Jury,  which  was  for  the 
defendant,  was  clearly  against  the  evidence, 
and  ought  to  be  set  aside.  Gen.  Laws  R.  I. 
c.  74, 1 1,  provides  that  "every  person  travel- 
ling with  any  carriage  or  other  vehicle*  who 
shall  meet  any  other  person  so  travelling  on 
any  highway  or  bridge,  shall  seasonably 
drive  his  carriage  or  vehicle  to  the  right  of 
the  centre  of  the  traveled  part  of  the  road, 
so  as  to  enable  such  person. to  pass  with  his 
carriage  or  vehicle  without  interference  or 
interruption."  The  evidence  shows  that  the 
plaintiff's  wife  complied  with  this  require- 
ment on  meeting  the  two  teams  aforesaid, 
and  that  she  was  In  the  act  of  passing  them 
safely,  when  the'  defendant  suddenly  pulled 
his  team  to  the  left,  and  collided  with  hers. 
In  thus  taking  the  wrong  side  of  the  road, 
the  defendant  took  the  risk  of  the  consequen- 
ces which  might  arise  from  his  inability  to 
get  out  of  the  way  of  another  team  approach- 
ing on  the  right  side  of  the  road,  and  Is  re- 
sponsible for  Injuries  sustained  by  the  latter 
while  exercising  ordinary  care.  In  other 
words,  one  who  violates  the  "law  of  the 
road"  by  driving  on  the  wrong  side  assumes 
the  risk  of  such  an  experiment,  and  is  re- 
quired to  use  greater  care  than  If  he  had 
kept  on  the  right  side  of  the  road;  and,  If 
a  collision  takes  place  in  such  circumstances, 
the  presumption  Is  against  the  party  who  is 
on  the  wrong  side.  And  this  is  especially 
true  where  the  collision  takes  place  In  the 
dark.  Cruden  v.  Fentham,  2  Esp.  686;  Shear. 
&  R.  Neg.  (4th  Ed.)  I  951;  Elliott,  Roads  &  S. 
620,  and  cases  cited  in  notes  5-7;  Chaplin  v. 
Hawes,  8  Car.  &  P.  654.  In  Brooks  v.  Hart, 
14  N.  H.  811,  the  court  say:  "It  is  legal  neg- 
ligence in  any  one  to  occupy  the  half  of  the 
way  appropriated  by  law  to  others  having 
occasion  to  use  it  in  traveling  with  teams 
and  carriages,  and  he  is  chargeable  for  any 
Injury  flowing  exclusively  from  that  cause." 
To  the  same  effect  are  Wilson  v.  Manufac- 
turing Co.,  2  Har.  (Del.)  70,  and  Fales  v. 
Dearborn,  1  Pick.  345.    See,  also,  12  Am.  A 
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Stag.  Bnc.  Law,  957-060,  and  cases;  Ken- 
nard  v.  Burton,  25  Me.  38.  The  plaintiff's 
wife  had  the  right  to  presume  that  the  driver 
of  any  team  coming  In  the  opposite  direction 
would  duly  observe  the  law  of  the  road  as 
she  herself  was  doing  (Wood  v.  Luscomb,  23 
Wis.  291),  and  hence  she  was  not  called  upon 
to  exercise  that  degree  of  care  which  de- 
volved upon  the  defendant  when  taking  the 
wrong  side  of  the  road  (Pluckwell  v.  Wilson, 
5  Car.  &  P.  375).  Of  course,  if  plaintiff's 
wife  had  discovered  the  defendant's  team  in 
time  to  have  avoided  the  collision  by  stop- 
ping or  otherwise,  It  would  have  been  her 
duty  to  do  so,  notwithstanding  the  fact  that 
defendant  was  guilty  of  negligence  In  vio- 
lating the  law  of  the  road.  O'Malley  v.  Dorn, 
7  Wis.  236;Cooley,  Torts,  66,  67.  But  it  is 
very  clear  from  the  testimony  that  she  did 
not  see  defendant's  team  until  it  was  too  late 
to  avoid  the  collision,  and  hence  that  she  was 
not  1*.  fault  regarding  the  accident  Petition 
for  new  trial  granted,  the  same  to  be  had  on 
the  question  of  damages  only. 

(«9  N.  H.  17) 

IONA  8AV.  BANK  v.  BOYNTON. 

(Supreme  Court  of  New  Hampshire.    Belknap. 
March  12,  1897.) 

Husband  and  Wife— Wife's  Contract  fob  Hus- 
band's Benefit — Legality. 
The  statute,  providing  that  no  undertaking 
by  a  married  woman  for  her  husband  shall  be 
binding  upon  her,  does  not  preclude  the  wife 
from  binding  herself  by  a  note  given  to  obtain 
money  with  intent  to  let  her  husband  use  it. 

Exceptions  from  Belknap  county. 

Assumpsit  by  the  Iona  Savings  Bank 
against  Mary  E.  Boynton  on  a  promissory 
note.  From  a  verdict  for  plaintiff,  defend- 
ant brings  exceptions.  Exceptions  overrul- 
ed. 

Assumpsit  on  the  promissory  note  of  the 
defendant,  a  married  woman.  Facts  found 
by  the  court.  The  note  was  signed  by  the 
defendant  it  the  request  of  her  husband, 
who  told  her  be  needed  the  money.  She 
signed  the  note  to  help  her  husband  In  his 
business,  and  authorized  him  to  secure  its 
discount  and  dispose  of  the  proceeds.  The 
defendant's  husband  applied  to  the  plaintiff 
for  a  loan  of  $5,000,  with  60  shares  of  the 
capital  stock  of  the  Til  ton  Hosiery  Company 
as  collateral.  It  declined  to  make  the  loan, 
but  told  him  that,  If  .his  wife  desired  to  bor- 
row that  amount  with  the  same  security,  the 
loan  would  be  made.  Shortly  afterwards 
he  brought  to  the  bank  the  note  in  suit,  with 
the  collateral  above  named,  and  received  the 
amount  of  the  plaintiff.  He  deposited  the 
avails  in'  the  Citizens'  National  Bank  to  the 
credit  of  the  Tilton  Hosiery  Company,  of 
.  which  he  was  treasurer.  The  defendant  nev- 
er met  or  had  any  talk  with  any  officer  of  the 
bank  relative  to  the  loan.  Upon  the  forego- 
ing facts  the  court  found  a  verdict  for  the 
plaintiff  for  the  amount  due  on  the  note,  and 
the  defendant  excepted. 


W.  B.  Fellows  and  E.  B.  8.  Sanborn,  for 
plaintiff.  W.  D.  Hardy,  F.  B.  Elder,  and 
Bingham,  Mitchell  &  Batchellor,  for  defend- 
ant. 

WALLACE,  J.  The  case  discloses  that  the 
plaintiff  refused  to  make  the  loan  to  the 
husband,  but  did  make  It  to  the  wife  alone, 
upon  a  note  signed  by  her  to  which  the  hus- 
band was  not  a  party,  and  that  the  hiring  of 
the  money  by  the  defendant  from  the  plain- 
tiff was  the  Independent  contract  of  the  wife 
as  principal,  and  not  as  the  surety  or  guar- 
antor of  the  husband.  The  fact  that  she 
hired  the  money  with  the  Intention  of  letting 
her  husband  have  It  to  assist  hint  in  his  busi- 
ness, and  did  so  let  him  have  it,  did  not  Im- 
pair or  suspend  her  legal  capacity  to  make 
the  contract,  or  make  it  an  undertaking  for 
htm,  or  In  his  behalf,  within  the  meaning  of 
the  statute.  Parsons  v.  McLane,  64  V.  H. 
478,  13  Atl.  088;  Jones  v.  Holt,  64  N.  H.  546, 
15  Atl.  214;  Wells  v.  Foster,  64  N.  H.  585. 
15  Atl.  21 6.     Exceptions  overruled. 

PARSONS,  J„  did  not  alt  The  others  con- 
curred. 


(«S  N.  H.  S4> 

In  re  WOLFEBOROUGH  SAV.  BANK. 

(Supreme  Court  of  New  Hampshire.     Carroll. 
March  12,  1887.) 


Taxation— Bams  —  Reduction  of 
Abatement  or  Taxes. 

1.  Laws  1895,  c.  90,  |  1,  providing  that  any 
bank  which  may  claim  that  the  taxes  assessed 
upon  it  are  inequitable  may  apply  for  an  abate- 
ment thereof,  may  be  applied  to  a  cause  of  ac- 
tion which  accrued  before  the  enactment  there- 
of, as  such  act  merely  changes  the  mode  of  ju- 
dicial procedure  to  enforce  a  right  without  af- 
fecting the  right  itself. 

2.  When  the  assets  of  a  savings  bank  have 
been  reduced  in  value  below  the  amount  due 
the  depositors,  a  petition  may  be  maintained  for 
an  abatement  of  taxes  to  a  corresponding  ex- 
tent 

Petition  by  the  Wolfeborough  Savings 
Bank  for  abatement  of  taxes,  alleging  that  in 
October,  1893,  upon  the  petition  of  the  bank 
commissioners,  the  bank  was  enjoined  from 
receiving  deposits  or  paying  out  any  money 
to  depositors,  except  as  decreed  by  the  court; 
that  on  October  1,  1894,  the  deposits  were 
cut  down  by  order  of  the  court  to  the  amount 
of  25  per  cent  of  the  whole  sum  due  depos- 
itors, to  wit,  in  the  sum  of  $38,069.98;  and 
that  the  petitioners  had  paid  taxes  on  that 
sum  for  that  year,  amounting  to  $380.70. 
The  prayer  of  the  petition  is  that  an  abate- 
ment of  $380.70  may  be  ordered  and  decreed 
by  the  court,  and  that  the  same  be  certi- 
fied to  the  governor  of  the  state,  that  he 
may  draw  a  warrant  for  the  payment  to  the 
petitioners  of  the  sum  aforesaid,  agreeably 
to  chapter  90,  Laws  1895.  passed  March  28th 
of  that  year.  It  is  admitted  that  the  alle- 
gations of  the  petition  are  true,  but  it  is 
objected  that  no  relief  can  be  had  under  the 
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act  Of  1895,  because  the  tax  was  assessed 
and  paid  before  the  act  was  passed. 

S.  W.  Abbott,  for  petitioner.  B.  G.  Bast- 
man,  Atty  Gen.,  for  the  State. 

BLODGBTT,  J.  "Any  savings  bank,  trust 
company,  state  bank,  or  Insurance  company, 
which  may  claim  the  taxes  assessed  upon  It 
under  the  general  laws  are  unequal  or  in- 
equitable, may  apply  to  the  supreme  court 
for  an  abatement  thereof;  and  the  supreme 
court  shall,  upon  a  heating,  abate  said  tax 
of  such  corporation  to  such  an  amount  as 
may  appear  equitable."  Laws  1886,  c.  90, 
II.  It  is  Immaterial  that  the  tax  on  which 
the  present  petition  is  founded  was  assessed 
and  paid  before  the  passage  of  this  act 
The  act  merely  varies  the  mode  of  procedure 
In  proceedings  for  abatement  by  substituting 
the  court  for  the  legislature,  without  in  any 
manner  affecting  the  right  Itself;  and  there- 
fore it  may  properly  be  applied  to  causes  of 
action  which  accrued  before  its  passage,  as 
well  as  to  those  accruing  thereafter.  Wlllard 
v.  Harvey,  24  N.  H.  344,  352-354;  Rich  v. 
Flanders,  89  N.  H.  845;  23  Am.  &  Bng.  Enc. 
Law,  450,  and  the  numerous  cases  there  cit- 
ed. No  other  objection  to  the  petition  being 
made,  and  it  further  appearing  that  the  pe- 
titioners have  been  subjected  to  the  payment 
of  a  tax  25  per  cent  in  excess  of  what  it 
ought  to  have  been,  equity  (which,  in  the 
matter  of  taxation,  Is  synonymous  with 
equality)  requires  an  abatement  to  a  corre- 
sponding extent.  Bee  Petition  of  Union  Five 
Gents  Sav.  Bank  (Rockingham;  Dec.  Law 
Term,  1895)  36  Atl.  17.  Petition  granted. 
All  concurred. 


(88  114.  SO) 

STATIC  v.  SAFE-DEPOSIT  &  TRUST  CO. 
(Court  of  Appeals  of  Maryland.  Jan.  4,  1898.) 
Taxation  or  Corporation*— Tims  of  Patmknt. 
Code.  art.  81,  |  84,  provides  that  a  corpora- 
tion shall  pay  the  taxes  on  its  capital  stock  on 
or  before  the  2d  day  of  January  after  levy. 
Sections  132  and  144  provide  that  the  assess- 
ment of  the  capital  stock  of  corporations  shall 
be  had  on  or  before  May  15th  of  each  year. 
Acts  1890,  c.  244,  passed  subsequent  to  the 
former  acts,  provides  that,  on  failure  of  a  cor- 
poration to  pay  the  taxes  on  its  capital  stock  on 
or  before  November  1st  of  the  year  they  are 
levied,  a  penalty  shall  attach,  and  both  tax  and 
penalty  be  collectible  by  suit  forthwith.  Held, 
that  the  taxes  were  due  on  November  1st  of  the 
year  they  were  levied. 

Appeal  from  circuit  court  of  Baltimore  city. 

Action  by  the  state  of  Maryland,  at  the  in- 
stance of  the  comptroller  of  the  treasury, 
against  the  Safe-Deposit  &  Trust  Company, 
trustee  of  the  Baxter  Electric  Motor  Company. 
From  a  decree  for  defendant  plaintiff  appeals. 
Affirmed. 

Argued  before  McSHERRX,  C.  J.,  and  BRY- 
AN, BRISCOE,  ROBERTS,  and  BOYD,  JJ. 

J.  Alex.  Preston  and  Robt.  Lud.  Preston,  for 
appellant.  Edgar  H.  Cans,  B.  Howard  Ha- 
inan, and  Vernon  Cook,  for  appellee. 


BRISCOE,  J.  This  appeal  is  taken  by  the 
state  of  Maryland,  at  the  instance  of  the  comp- 
troller of  the  treasury,  and  Involves  a  con- 
struction of  certain  sections  of  article  81  of 
the  Code,  and  subsequent  acts  of  the  general 
assembly  of  the  state.  The  main  question  pre- 
sented by  the  record  Is,  when  do  state  taxes 
assessed  upon  the  capital  stock  of  a  corporation 
become  due?  It  will  be  seen. by  section  84  of 
article  81  of  the  Code  that  the  president  or  oth- 
er proper  officers  of  banks  and  other  incorpo- 
rated institutions  and  companies  chartered  by 
this  state,  or  located  and  doing  business  there- 
in, shall  annually,  on  the  2d  day  of  January, 
pay  to  the  treasurer  of  the  state  the  state  tax 
imposed  upon  the  shares  of  capital  stock  of 
said  banks  or  companies  for  the  previous  year. 
As  the  law  then  stood,  the  state  tax  on  the 
capital  stock  of  a  corporation  was  payable  by 
the  express  terms  of  the  Statute  to  the  treas- 
urer of  the  state  on  or  before  the  2d  day  of 
January  after  their  levy.  But  by  Act  1890, 
c.  244,  it  is  provided  that,  if  any  corporation  of 
this  state  from  which  state  taxes  shall  be  due 
and  payable  on  the  assessed  value  of  its  shares 
of  capital  stock  shall  fall  or  neglect  to  pay  the 
same  to  the  treasurer  of  the  state  before  the 
1st  day  of  November  of  the  year  for  which 
such  taxes  have  been  assessed  and  levied,  such 
corporation  shall  for  such  failure  and  neglect 
forfeit  and  pay  to  the  state  an  additional 
amount  of  5  per  centum  as  penalty  or  damages 
to  be  added  to  the  state  taxes  so  due  and  un- 
paid. And  It  further  makes  It  the  duty  of 
the  comptrollers  to  add  this  penalty  to  the  state 
tax,  and  to  Institute  suit  forthwith  for  the  re- 
covery of  both  the  tax  and  the  penalty,  upon 
the  failure  of  the  company  to  comply  with  the 
terms  of  the  statute.  It  is  obvious,  then,  look- 
ing to  the  object  and  purpose  of  Act  1890, 
c.  244,  that  state  taxes  owing  by  corporations 
become  due  and  are  In  arrear  on  the  1st  day 
of  November  of  the  year  for  which  they  have 
been  assessed  and  levied,  and,  unless  paid  be- 
fore that  date,  are  subject  to  the  penalty  pre- 
scribed by  the  act  The  legislature  would 
scarcely  have  imposed  this  penalty  unless  these 
taxes  were  to  become  due  and  payable  on  the 
1st  'day  of  November  of  the  year  of  their  levy. 
If  so,  they  would  be  Imposing  a  penalty  for 
the  nonpayment  of  taxes  which,  by  the  ex- 
press terms  of  the  eighty-fourth  section  of 
article  81  of  the  Code,  would  not  be  due  until 
the  2d  day  of  January  of  the  year  succeeding 
their  levy. 

It  Is,  however,  contended  upon  the  part  of 
the  state,  that  these  taxes  are  due  as  early  as 
the  16th  of  May,  because,  under  section  132 
of  article  81  of  the  Code,  the  state  tax  com- 
missioner Is  required,  on  or  before  that  date, 
to  assess  the  capital  stock  of  all  corporations 
for  the  purpose  of  taxation,  and  shall  report 
the  assessment  to  the  comptroller.  Now, 
while  it  is  true  that  the  assessment  Is  to  be 
made  on  or  before  the  date  referred  to  in  sec- 
tion 132,  yet  it  is  further  provided  by  sec- 
tion 144  of  the  same  act  that  as  soon  as  the 
assessment  shall  have  been  made,  it  shall  be 
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returned  by  the  state  tax  commissioner  to  the 
comptroller  of  the  treasury,  who  shall  notify 
the  president  or  other  proper  officer  of  the  cor- 
poration of  the  valuation  of  the  stock,  and,  if 
there  be  no  appeal  within  80  days  after  such 
notification,  the  valuation  and  assessment  shall 
be  final.  There  Is  nothing  In  this  act  which 
sustains  the  contention  made  by  the  state.  It 
Is  fair  to  presume  that  If  It  bad  been  the  in- 
tentlon  of  the  legislature  that  these  taxes 
should  be  due  and  payable  as  early  as  the  15th 
of  May  or  the  15th  of  June,  when  the  assess- 
ment becomes  final,  this  intention  would  have 
been  so  declared,  and  not  left  to  implication 
or  conjecture.  We  are  therefore  of  opinion 
that  as  the  sale  of  the  property  of  the  Bax- 
ter Electric  Motor  Company  took  place  on  the 
23d  of  May,  1895,  there  were  no  taxes  for  that 
year  due  and  payable,  at  the  time  of  this  sale, 
properly  chargeable  against  the  trustee,  the 
appellee,  In  this  case.  The  statute  provides 
only  for  the  payment  of  such  taxes  as  may  be 
due  and  in  arrears  at  the  time  of  the  sale  of 
the  property.  Act  1892,  c.  618;  Act  1896,  c. 
407;  Wheeler  v.  Addison,  54  Md.  46;  Casual- 
ty Ins.  Co.'s  Case,  82  Md.  564,  84  Atl.  778. 
For  these  reasons,  the  decree  below  will  be  af- 
firmed, with  costs.  Decree  affirmed,  with 
costs. 


(87  Md.  102) 

BALTIMORE  ft  O.  R.  CO.  v.  FLAHERTY.t 

(Court  of  Appeals  of  Maryland.    June  24,  1897.) 

IUimoads — Rbubv  Associations  —  Dissolution 

— Distribution  of  Funds— Coubts— 

Jurisdiction— Receivers. 

1.  Before  the  repeal  of  the  charter  of  a  rail- 
road employes'  relief  association  95  per  cent, 
of  the  members  assigned  their  interests  to  the 
railroad  company  in  trust  for  its  new  relief  de- 
partment, under  an  agreement  that  the  interest 
of  each  nonassigning  member  should  be  deter- 
mined by  an  actuary  and  paid  in  money.  Be- 
fore the  association's  affairs  could  be  wound  up, 
two  nonassigning  members  filed  bills  against 
the  railroad  company,  alleging  that  the  agree- 
ment was  void,  and  praying  the  appointment  of 
receivers  to  distribute  the  assets  of  the  dis- 
solved association.  The  railroad  company  then 
filed  a  bill  against  the  association  and  the  non- 
assigning  members  individually,  asking  the 
court  to  execute  the  trusts  under  the  agreement. 
The  causes  were  consolidated,  a  receiver  re- 
fused, and  5  per  cent,  of  the  fund  was  adjudged 
to  the  nonassigning  members.  The  railroad 
company's  bill  averred  that  all  of  the  members 
of  the  extinct  relief  association  had  become 
members  of  its  relief  department  "except  the  in- 
dividuals named  as  defendants  in  the  bill  of 
complaint."  No  defendants  were  named  except 
nonassigning  members,  and  no  process  of  any 
kind  was  ever  prayed  as  Issued  against  the 
assigning  members.  The  old  relief  association 
and  the  relief  department  of  the  railroad  com- 
pany were  entirely  distinct.  Held,  that  the 
court  had  assumed  jurisdiction  only  over  that 
portion  of  the  trust  funds  which  belonged  to 
the  nonassigning  members  of  the  relief  associa- 
tion, and  hence  could  not,  on  the  intervening  pe- 
tition of  an  assigning  member,  order  the  whole 
fund  paid  into  court. 

2.  where  a  railroad  company  has  passed  into 
the  hands  of  receivers  appointed  by  a  federal 
court,  under  an  order  that  the  receivers  are 
"fully  authorized  and  instructed  to  continue  the 

i  For  dissenting  opinion,  see  80  Atl.  1076. 


operation  as  heretofore  of  the  several  features 
of  the  relief  department  of  said  defendant,"  * 
member  complaining  of  the  operation  of  such 
department  must  seek  relief  by  direct  applica- 
tion to  the  appointing  court,  or  by  appeal  from 
the  order;  the  state  courts  having  no  jurisdic- 
tion to  supervise  the  conduct  of  the  receivers. 
Bryan,  J.,  dissenting. 

Appeal  from  circuit  court  of  Baltimore 
city. 

In  the  matter  of  the  intervening  petition  of 
John  Flaherty  In  the  consolidated  suits  by 
certain  members  of  the  Baltimore  &  Ohio 
Employes'  Relief  Association  against  the  as- 
sociation and  the  Baltimore  &  Ohio  Railroad 
Company,  and  by  the  Baltimore  &  Ohio  Rail- 
road Company  against  the  association  and 
such  members  who,  on  the  dissolution  of  the 
association,  had  refused  to  assign  their  In- 
terests to  the  new  relief  department  of  the 
railroad  company.  The  bill  filed  by  the  Bal- 
timore &  Ohio  Railroad  Company  asked  the 
circuit  court  of  Baltimore  city  to  assume 
jurisdiction  over  the  trusts  created  by  its 
agreement  with  the  old  relief  association, 
and  over  the  distribution  of  the  association's 
assets.  The  agreement  provided  that  the 
Interest  of  each  nonassigning  member  should 
be  determined  by  an  actuary,  and  paid  in 
money.  The  sixth  section  of  the  bill  filed 
by  the  railroad  averred:  "Your  orator  fur- 
ther shows  that  the  whole  number  of  mem- 
bers of  said  relief  feature,  ou  the  31st  day 
of  March,  1889,  was  20,626,  and  that  of  said 
number  all  have  availed  themselves  of  the 
privileges  secured  to  them  by  the  contract 
filed  as  plaintiff's  exhibit  No.  8,  and  have 
become  members  of  the  relief  department  of 
your  orator  by  executing  application  and 
transfer  In  the  form,  a  copy  of  which  Is  here- 
with filed,  marked  'Plaintiff's  Exhibit  No. 
5,'  except  the  Individuals  named  as  defend- 
ants in  this  bill  of  complaint  That  by  vir- 
tue of  the  said  contract,  as  well  as  by  virtue 
of  their  membership  In  said  relief  associa- 
tion, the  said  defendants  are  entitled  to  re- 
ceive out  of  the  funds  held  by  your  orator 
as  aforesaid  each  a  certain  sum  of  money," 
—and  stated  that  the  amounts  due  the  non- 
assigning  members  had  been  determined  by 
an  actuary,  that  such  members  refused  to  re- 
ceive them,  and  the  company  was  threatened 
with  a  multiplicity  of  suits.  All  the  pend- 
ing cases  were  consolidated,  and  finally  de- 
cided after  a  protracted  controversy.  The 
intervener,  claiming  as  one  of  the  assigning 
members  of  the  extinct  relief  association, 
and  as  a  member  of  the  relief  department  of 
the  railroad  company,  averred  a  breach  of 
the  trust;  that  the  trust  funds  were  being 
endangered,  and  prayed  that  the  railroad 
company  be  required  to  pay  Into  court  the 
whole  fund  assigned  in  trust  by  the  extinct 
relief  association.  From  an  order  granted  as 
prayed  by  intervener,  the  railroad  company 
appeals.    Reversed. 

Argued  before  McSHERRY,  a  J.,  and 
BRYAN,  FOWLER,  BRISCOE,  BOYD,  BUS- 
BUM,  and  ROBERTS,  JJ. 
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Hugh  L.  Bond,  E.  J.  D.  Cross,  and  Geo.  D. 
Penniman,  for  appellant.  Geo.  R.  Galther, 
Jr.,  Conway  W.  Sams,  and  J.  Hemsley  Joan* 
son,  tor  appellee. 

PBR  CURIAM.  A  majority  of  the  Judges 
who  heard  the  argument  of  this  case  are  of 
opinion   that   the   order   appealed    against 

'  should  be  reversed,  and  that  the  petition  of 
the  appellee  should  be  dismissed.  We  are 
of  that  opinion  for  two  reasons:  First.  Be- 
cause  the  circuit  court  of  Baltimore  city  did 
not  heretofore  assume  jurisdiction  and  con* 
trol  over  the  whole  fund  mentioned  in  the 
proceedings,  but  only  over  that  portion  there* 
of  which  belonged  to  the  nonassigning  mem- 
bers of  the  extinct  relief-  association;  the 
other  part  of  the  fund,  assigned  to  the  rail- 
road company,  and  held  by  it  in  trust  for  the 
relief  department,  having  been  alluded  to  in 
the  consolidated  cases  merely  for  the  pur- 
pose of  ascertaining  the  amount  or  propor- 
tion of  the  entire  fund  distributable  to  the 
nonassigning  members.  And,  secondly,  be- 
cause, the  assets  of  the  Baltimore  &  Ohio 
Railroad  Company  having  gone  into  the 
hands  of  receivers  appointed  by  the  United 
States  court,  the  petitioner,  if  be  has  any 
standing  whatever  to  claim  the  relief  prayed 
for,  must  seek  that  relief  in  the  tribunal  that 

-  now  has  jurisdiction  over  the  assets  of  the 
railroad  company,  and,  of  course,  therefore, 
over  the  funds  held  or  due  by  the  company, 
as  trustee,  to  its  relief  department  An 
opinion  giving  at  length  our  reasons  in  sup- 
port of  these  conclusions  will  be  filed  here- 
after. 

BRYAN,  J„  dissents. 

(Jan.  B,  1898.) 

RORBBTS,  j.  From  the  views  which  we 
entertain  of  the  various  questions  arising  on 
this  appeal,  and  the  conclusions  to  which  we 
have  arrived  and  heretofore  indicated  In  the 
per  curiam  filed,  it  will  not  be  necessary  for 
us  to  do  more  than  state  briefly  the  reasons 
which  have  controlled  us  In  arriving  at  the 
result  announced.  This  court  has  heretofore 
on  three  different  occasions  been  called  upon 
to  consider  and  pass  upon  the  conflicting  in- 
terests and  views  of  the  members  of  the  re- 
lief association  and  the  appellant  company. 
The  cases  will  be  found  reported  in  72  Md. 
493,  20  Ati  123  (Railroad  Co.  v.  Cannon); 
77  Md.  566,  26  Atl.  1045  (Baltimore  ft  O.  R. 
Co.  v.  Baltimore  ft  O.  Employe*  Relief 
Ass'n);  and  79  Md.  442,  29  Atl.  524  (Railroad 
Co.  v.  Brown).  This  appeal  is  taken  from 
an  order  of  the  court  entered  on  an  inter- 
vening petition  of  the  appellee  filed  In  the 
consolidated  cases,  directing  the  appellant 
company,  as  trustee,  to  pay  Into  court  on  or 
before  the  29th  of  January,  1897,  to  be  de- 
posited to  the  credit  of  the  case,  the  sum  of 
5390,273.04,  subject  to  the  further  order  of 
the  court,  etc.  The  primary  question  which 
this  appeal  presents  Is,  did  the  lower  court, 


under  the  facts  and  pleadings  hi  this  case, 
have  the  Jurisdiction  requisite  to  make  the 
order  appealed  from?  We  have  already  said 
that  It  did  not  Without  going  into  a  detail- 
ed statement  of  the  various  questions  which 
have  occupied  the  attention  of  this  court  In 
the  cases  heretofore  referred  to,  we  think 
the  court  below  erred  In  assuming  that  it 
possessed  Jurisdiction  of  the  case  made  by 
the  appellee's  petition  by  virtue  and  in  con- 
sequence of  the  action  and  course  of  conduct 
of  the  appellant  company  In  the  cases  passed 
upon  by  this  court  To  understand  the  ques- 
tion brought  before  us  on  this  appeal,  It  will 
be  necessary  for  us  to  make  reference  to 
some  of  the  facts  contained  in  the  reported 
cases  relating  to  this  controversy.  In  1888 
the  charter  of  the  association  was  repealed. 
Just  prior  to  this  act  going  into  effect  19,- 
200  of  the  20,365  members  of  the  associa- 
tion, In  consideration  of  certain  covenants 
made  on  the  part  of  the  railroad  company, 
assigned  In  due  form  to  the  Baltimore  ft 
Ohio  Railroad  Company,  in  trust  for  the  new 
relief  department  organized  by  it  all  'their 
Interest  in  the  funds  of  the  employes'  relief 
association.  The  obligations  undertaken  by 
the  railroad  company  are  set  forth  hi  its 
agreement  with  the  relief  association,  dated 
March  29,  1889,  and,  among  other  things,  it 
expressly  stipulated  that  If  any  member 
should  refuse  to  join  the  new  relief  depart- 
ment the  value  of  his  membership  and  Inter- 
est In  the  old  association  should  be  ascertained 
by  a  competent  actuary,  and  paid  in  money. 
1,165  of  the  members  did  not  make  any  as- 
signment of  their  interests,  and  did  not  Join 
the  new  relief  department,  and  so  became 
entitled  to  the  surrender  value  of  their  in- 
terests in  the  old  association.  79  Md.  444, 
445,  29  Atl.  524.  Referring  to  this  bill,  the 
court  below  has  said:  "The  whole  trust  cre- 
ated by  the  agreement  of  March  29,  1889, 
was  brought  before  the  court,  although  it  Is 
quite  manifest  that  the  occasion  for  doing 
so  was  the  fact  that  some  of  the  members  of ' 
the  old  association  had'  refused  to  become 
members  of  the  new  relief  department  and 
it  was  necessary  to  have  the  aid  of  the  court 
in  ascertaining  their  Interests."  In  the 
whole  trust  are  Included  the  obligations  of 
the  railroad  company  to  the  19,200  members 
of  the  old  association  who  had  assigned  their 
Interests  to  the  appellant  company,  and  be- 
come members  of  the  department,  and  the 
company's  obligations  to  the  relief  depart- 
ment as  an  unincorporated  association,  as 
well  as  the  obligations  of  the  company  to  the 
1,165  members  who  did  not  assign,  and  who 
were  named  as  defendants  in  the  bllL  We 
think  it  quite  clear  from  the  language  of  the 
sixth  section  of  the  bill  referred  to  what  the 
obligations  were  in  the  discharge  of  which 
the  company  sought  the  court's  aid,  and  that 
they  were  its  obligations  to  the  dissenting 
members,  and  those  only.  The  jurisdiction 
of  the  court  extends  only  to  the  rights  of  the 
parties  before  it,  and  no  use  of  language  In 
the  bill  can  extend  the  jurisdiction  to  the  re- 
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lations  between  the  plaintiff  and  parties  not 
brought  into  court  under  the  bill,  even 
though  such  parties  be  named  as  defendants. 
Here  no  defendants  are  named  except  the 
1,166  nonasslgning  members,  and  no  process 
of  any  kind  was  ever  prayed  as  Issued 
against  the  assigning  members  of  the  relief 
department  This  court  has  said  in  Oliver 
t.  Palmer,  11  GUI  &  J.  448,  449,  that  "it  is  a 
fundamental  rule  of  equitable  Jurisprudence, 
to  the  universality  of  which  the  case  before  us 
forms  not  one  of  the  exceptions,  that  where 
a  bill  is  filed  to  affect  a  fund  in  which  differ- 
ent persons  have  an  interest,  all  the  persons 
interested  therein  must  be  made  parties,  nt 
finis  sit  litium,  that  a  multiplicity  of  actions 
may  be  avoided."  Grier  Mills  &  Co.  v.  Start- 
ler, 77  Fed.  1;  Scott  v.  McNeal,  164  U.  S.  34, 
46,  14  Sup.  Ct  1106;  Reynolds  v.  Stockton, 
140  U.  S.  254,  11  Snp.  Ct.  773. 

The  appellant  contends  that  the  rights  and 
obligations  which  existed  between  the  ap- 
pellant company  and  the  1,165  defendants, 
whose  rights  were  passed  upon  in  77  Md. 
566,  26  Atl.  1045,  were  not  created  or  deter- 
mined by  the  agreement  of  March  29,  1889, 
and  had  nothing  to  do  with  the  regulations 
of  the  relief  department  These  rights  and 
obligations  arose,  as  between  the  appellant 
company  and  said  defendants,  by  reason  of 
the  fact  that  the  former  had  come  into  pos- 
session of  the  assets  of  the  old  association, 
in  which  the  defendants,  as  members  of  the 
association,  had  each  an  equitable  interest 
It  mattered  not  whether  the  company's  pos- 
session was  lawful  or  unlawful,  the  simple 
fact  of  possession  charged  It  with  obligations 
to  said  defendants  in  reference  to  the  proper- 
ty. But  after  a  careful  examination  of  the 
record  of  this  appeal,  and  of  the  appeals 
heretofore  alluded  to,  we  think  It  very  clear 
that  the  relief  department  of  the  appellant 
company  Is  an  entirely  distinct  association 
from  the  Baltimore  &  Ohio  Employes'  Relief 
Association,  and  is  composed  of  entirely  sep- 
'arate  and  distinct  members;  and  It  nowhere 
appears  from  the  records  of  the  three  former 
appeals  which  have  been  decided  by  this 
court  that  the  lower  court  has  at  any  time 
assumed  Jurisdiction  and  control  over  the 
whole  fund  mentioned  in  the  proceedings  In 
this  cause,  but  only  over  that  portion  of  said 
fund  which  belonged  to  the  nonasslgning 
members  of  the  extinct  employes'  relief  asso- 
ciation; the  other  part  of  the  fund  assign- 
ed to  the  appellant  company,  and  held  in 
trust  for  the  new  relief  department,  having  been 
alluded  to  in  the  consolidated  cases  merely 
for  the  purpose  of  ascertaining  the  amount 
or  proportion  of  the  entire  fund  distributable 
to  the  nonasslgning  members. 

On  the  29th  of  February,  1896,  the  appel- 
lant company  passed  Into  the  hands  of  re- 
ceivers appointed  by  the  circuit  court  of  the 
United  States  for  the  district  of  Maryland. 
The  fourth  paragraph  of  the  order  of  said 
court  appointing  said  receivers  reads  as  fol- 
lows:   "That  the  said  receivers  be  further 


fully  authorized  and  instructed  to  continue 
the  operation  as  heretofore  of  the  several 
features  of  the  relief  department  of  said  de- 
fendant in  accordance  with  the  regulations 
adopted  by  the  president  and  directors  of  the 
said  defendant  for  the  government  of  same; 
to  continue  to  collect  and  receive  and  to  dis- 
burse the  funds  of  said  department  in  its 
several  features,  as  provided  by  said  regula-  ■ 
tlons;  and  generally  to  fulfill  and  discharge 
all  the  duties  and  obligations  of  Bald  defend- 
ant in  connection  with  said  relief  depart- 
ment" Mr.  Smith,  in  his  recent  work  on  Re- 
ceiverships (section  7,  folio  23),  says:  "The 
primary  and  proximate  effects  that  follow 
the  appointment  of  a  receiver  are:  The  prop- 
erty, funds,  or  whatever  may  be  the  subject- 
matter  of  the  litigation  that  come  to  the 
hands  of  the  receiver  are  In  custodla  legls, 
and,  being  so,  will  not  be  permitted  to  be 
Interfered  with,  either  by  the  parties  to  the 
suit  strangers  to  the  suit  or  other  courts 
of  co-ordinate  Jurisdiction."  Again,  the 
same  author  says:  "Neither  will  the  court 
permit  Its  receiver  to  be  sued  or  harassed 
by  litigation  without  its  express  permission, 
to  be  granted  only  in  exceptional  cases  for 
Judicious  and  special  reasons.  The  court 
first  obtaining  Jurisdiction  and  appointing  a 
receiver  retains  that  Jurisdiction,  as  a  rule, 
for  all  purposes,  settling  and  adjusting  In 
the  same  suit  all  conflicting  Interests  of 
whatsoever  nature  between  the  parties  that 
grow  out  of  or  relate  to  the  subject-matter 
In  controversy."  In  Beverley  v.  Brooke,  4 
Grat  187,  the  court  says:  "By  the  order  of 
appointment  the  court  takes  the  whole  sub- 
Ject  Into  its  own  hands,  and  ultimately  dis- 
poses of  all  questions,  Whether  legal  or  equi- 
table, growing  out  of  the  proceeding."  To 
the  same  effect  are  Covell  v.  Heyman,  111 
U.  S.  176,  4  Sup.  Ct.  355;  Heldrltter  v.  Oll- 
ClOth  Co.,  112  TJ.  S.  294,  5  Sup.  Ct  134;  Coal 
Co.  v.  McCreery,  .141  U.  S.  475,  12  Sup.  Ct 
28;  Eyland  v.  The  James  Roy,  59  Fed.  784; 
East  Tennessee,  V.  &  G.  R  Co.  V.  Atlanta 
&  F.  R.  Co.,  49  Fed.  608.  The  state  and  fed- 
eral governments,  while  they  are  distinct 
parts  of  a  complete  system,  are  each  su- 
preme within  the  limits  of  the  authority  con- 
fided to  them.  Each  government  is  posses- 
sed of  a  Judiciary  power  commensurate  with 
Its  own  objects  and  purposes,  and  partaking 
of  its  supreme  authority;  and  the  exercise 
of  the  judicial  power  In  each  is  confided  to 
the  tribunals  of  the  respective  governments, 
and  they  can  never  come  In  conflict  while 
they  exercise  only  the  authority  which  right- 
fully belongs  to  each.  These  tribunals  are 
Invested  with  the  general  as  well  as  Inci- 
dental powers  necessary  to  the  complete  ad- 
ministration of  Justice.  It  is  needless  to' 
pursue  this  inquiry  further.  If  there  was 
error  In  the  passage,  by  the  circuit  court  of 
the  United  States,  of  the  order  appointing 
the  receivers  of  the  appellant  company,  there 
were  well-recognized  methods  by  which  that 
error  could  have  been  corrected,  either  by 
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direct  application  to  the  court  which  passed 
the  order,  or  by  an  appeal  to  the  appropriate 
tribunal  to  correct  the  error,  If  any  such 
there  was.  It  Is  certainly  not.  within  the 
province  or  Jurisdiction  of  this  court  to  su- 
pervise the  conduct  of  the  receivers,  or  to 
interfere  In  any  way  with  the  discharge  by 
the  circuit  court  of  Its  Important  functions! 
That  court  has  taken  Jurisdiction  In  the 
premises,  and  the  fourth  paragraph  of  Its  or- 
der has  clearly  outlined  its  relation  to  and 
control  over  the  relief  department  of  the  ap- 
pellant We  fall  to  recognize  any  other  con- 
sequence that  could  be  reasonably  expected 
to  follow  an  affirmance  of  the  order  of  the 
lower  court  than  loss  and  disaster  to  the 
many  whose  interests  are  involved  In  this 
controversy.  It  follows  from  what  we  have 
said  that  the  order  of  the  lower  court  must 
be  reversed,  with  costs.  Order  reversed, 
with  costs. 

BRYAN,  X,  dissents. 


<86  Md.  687) 

GORTER  v.  GALE. 

,'Oourt  of  Appeals  of  Maryland.    Jan.  4,  1898.) 

Sale  or  Land— Description— Specific  PER- 
FORMANCE. 

Description  of  land  in  a  contract  of  sale  as 
-so  many  acres  in  a  certain  county  is  too  indefi- 
nite for  enforcement. 

Appeal  from  circuit  court  of  Baltimore  city. 

Bill  by  Albert  L.  Gorter  against  Caroline  P. 
Gale.  Bill  dismissed,  and  complainant  ap- 
peals.    Affirmed. 

Argued  before  McSHERRY,  O.  J.,  and  BRY- 
AN, PAGE,  BOYD,  and  FOWLER,  JJ. 

James  P.  Gorter  and  H.  Arthur  Stump,  for 
appellant.  Randolph  Barton  and  Sklpwith 
Wilmer,  for  appellee. 

FOWLER,  J.  This  Is  a  bill  for  specific  per- 
formance of  a  certain  contract  as  it  was  in 
fact  made,  and  not  for  Its  performance  when 
reformed.  The  material  part  of  the  contract 
is  as  follows:  "Wltnesseth,  that  the  said 
party  of  the  first  part  does  hereby  bargain 
and  sell  unto  the  said  party  of  the  second 
part,  and  the  latter  doth  hereby  purchase 
from  the  former,  the  following  described 
property,  situate  and  lying  in  Rockingham 
county,  state  of  Virginia,  consisting  of  13,660 
«cres,  more  or  less,  of  timber  land,  and  the 
improvements  thereon,  at  and  for  the  price 
of  five  thousand  dollars,  of  which  five  ($5) 
dollars  have  been  paid  prior  to  the  signing 
hereof,  and  the  balance  to  be  paid  as  fol- 
lows: The  following  ten  houses  on  Guildford 
Avenue,  in  Baltimore  city:  [describing  them 
and  certain  incumbrances  thereon.]"  It  is 
apparent  that  the  terms  of  this  contract  in 
regard  to  the  subject-matter— the  land  In  Vir- 
ginia—are so  vague  and  uncertain  that,  ac- 
cording to  well  and  long  settled  principles, 
<io  court  of  equity  will  enforce  it    The  land 


In  Virginia,  as  described  In  the  contract 
may  be  In  any  part  of  the  county  named. 
It  is  Impossible  to  locate  or  designate  it 
But  m  addition  to  this,  it  appears  from  the 
contract  that  the  consideration  to  be  paid  for 
the  Virginia  lands  Is  $5,000,  of  which  $5  had 
been  paid  In  cash,  and  the  balance— that  Is, 
$4,996— was  to  be  paid  by  the  conveyance  of 
the  property  on  Guildford  avenue  in  Balti- 
more city.  Both  parties  agree  that  they  nev- 
er Intended  to  make  any  such  contract,  and 
the  result  is. that,  unless  a  court  of  equity 
will  make  a  contract  for  the  parties  different 
from  that  which  they  made  themselves,  the 
decree,  dismissing  the  bill  must  be  affirmed. 
Waters  v.  Howard,  8  Gill,  262;  Smith  v. 
Crandall,  20  Md.  482;  Hopkins  v.  Roberts,  54 
Md.  312;  Stodderd  v.  Tuck,  5  Md.  28;  Myers 
v.  Forbes,  24  Md.  508.  Decree  affirmed,  with 
costs. 

(si  Md.  tm 

MUTUAL  FIRE  INS.  00.  OF  MONTGOM- 
ERY COUNTY  v.  FARQUHAR. 

(Court  of  Appeals  of  Maryland.    Jan.  4,  1898.) 

Corporations  —Meetings — Notice — By-Laws — 
Resolution  or  Members. 

1.  A  charter  provision  that  the  president  shall 
annually  give  notice  of  the  election  to  be  held 
the  first  Monday  in  January  in  each  year  for  di- 
rectors does  not  prevent  the  meeting  then  held 
being  made,  by  by-law  or  custom,  -an  occasion 
for  transaction  of  general  business. 

2.  Under  charter  provisions  that  alteration  of 
by-laws  shall  only  be  made  by  a  general  meet- 
ing of  members  convened  by  public  notice,  as 
in  case  of  election  of  directors,  and  that  the 
president,  when  required  by  20  members,  shall 
call  the  general  meeting,  by  giving  notice  as  in 
case  of  election  for  directors,  for  the  transac- 
tion of  such  business  as  may  be  specified  in 
such  notice,  by-laws  cannot  be  changed  at  an 
annual  meeting  where  notice  is  only  given  of 
election  of  directors. 

3.  A  resolution  of  members,  attempting  to 
regulate  mileage  of  directors,  ineffectual  as  a 
by-law  because  of  insufficient  notice  of  the  meet- 
ing, does  not  bind  the  directors. 

Appeal  from  circuit  court  Montgomery 
county. 

Action  by  the  Mutual  Fire  Insurance  Com- 
pany of  Montgomery  County  against  Allan 
Farquhar  to  recover  money  paid  by  defend- 
ant as  mileage  to  directors  of  plaintiff.  Judg- 
ment for  defendant  Plaintiff  appeals.  Af- 
firmed. 

Argued  before  McSHERRY,  0.  J.,  and  BRY- 
AN, FOWLER,  PAGE,  and  BOYD,  JJ. 

Henry  E.  Davis,  H.  W.  Talbott  and  0.  W. 
Prettyman,  for  appellant  Thos.  Anderson, 
W.  Veirs  Bouic,  Jr.,  Charles  Abert,  J.  W. 
Warner,  Ed.  C.  Peter,  and  Jas.  A  Henderson, 
for  appellee. 

PAGE,  J.  This  suit  was  brought  by  the 
Mutual  Fire  Insurance  Company  of  Mont- 
gomery County,,  a  corporation  created  by 
chapter  188  of.  the  Acts  of  184b  of  the  Legis- 
lature of  Maryland„agalnst  the  appellee,  who 
Is.  the  treasurer  of  the  company.    At  a  meet- 
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lng  of  the  members  of  the  company  held  in 
January,  1896,  the  following  amendment  was 
passed,  by  a  vote  of  98  to  4:  "By-Law.  Two- 
thirds  of  the  members  present  concurring, 
that  after  the  date  of  this  meeting,  Jan.  7th, 
1896,  the  mileage  paid  the  directors  and  ex- 
ecutive committee  for  attending  meetings 
shall  not  exceed  five  cents  per  mile,  one 
way."  The  only  question  presented  by  this 
appeal  Is  whether  this  resolution  is  binding 
upon  the  directors  of  the  company.  It  may 
be  considered  in  two  aspects:  First,,  regard- 
ed as  a  by-law,  was  it  properly  passed?  And, 
second,  if  not,  Is  It  obligatory  upon  the  di- 
rectors, as  an  expression  of  the  will  of  the 
members?" 

If  It  be  taken  as  an  amendment  of  the  by- 
laws, by  the  addition  of  a  new  one,  the  ques- 
tion will  involve  the  construction  proper  to 
be  given  to  the  sixth,  seventh,  and  eighth 
sections  of  the  charter.  These  sections  are 
as  follows: 

"Sec.  6.  That  It  shall  be  the  duty  of  the 
president  or  secretary  of  the  said  company 
annually  to  give  notice  of  at  least  two  weeks, 
by  advertisement  in  some  newspaper  pub- 
lished In  Montgomery  county,  and  in  How- 
ard district,  of  Anne  Arundel  county,  or  by 
uotlce  posted  at  such  public  places  as  he  may 
deem  proper,  of  the  election,  which  shall  be 
held  on  the  first  Monday  in  January  in  each 
and  every  year,  for  thirteen  directors  of  the 
company,  who  shall  be  members  thereof; 
but,"  etc.  "At  all  such  elections  each  mem- 
ber shall  have  one  vote,  and  may  vote  either 
in  person  or  by  proxy. 

"Sec.  7.  That  the  constitution  and  by-laws 
of  the  said  company  shall  only  be  made  by 
the  concurrent  vote  of  at  least  two-thirds  of 
the  whole  board  of  directors,  exclusive  of 
the  president;  and  any  amendment  or  altera- 
tion of  the  constitution  and  by-laws  shall 
only  be  made  by  a  general  meeting  of  mem- 
bers of  the  company,  convened  in  pursuance 
of  public  notice,  given  as  in  cases  of  election 
for  directors,  when  each  member  present 
shall  have  one  vote,  and  two-thirds  of  the 
vote  thus  given  shall  decide;  and  any 
amendment  or  alteration  of  the  constitution 
or  by-laws  that  may  be  thus  made  shall  be 
binding  on  all  the  members  of  the  company. 

"Sec.  8.  That  It  shall  be  the  duty  of  the 
president,  whenever  required  in  writing  by 
not  less  than  twenty  members  of  the  com- 
pany, other  than  the  directors,  to  call  a  gen- 
eral meeting  of  the  members,  by  giving  no- 
tice as  in  cases. of  election  for  directors,  for 
the  transaction  of  such  business  as  may  be 
specified  in  the  said  written  requisition;  and 
any  resolutions  or  proceedings  passed  or  had 
at  such  meetings  by  not  less  than  two-thirds 
of  the  members  who  shall  be  present  shall 
be  binding  on  the  president  and  directors  and 
members  of  the  company." 

The  law  of  the  corporation  relating  to  Its 
power  of  amendment  or  alteration  of  the  by- 
laws Is  to  be  found  In  the  second  clause  of 
the  seventh  section,  and  all  by-laws,  customs, 


or  usages  repugnant  thereto  cannot  be  sus- 
tained. Miller  v.  Eschbach,  43  Md.  7.  From 
the  bare  reading  of  this  clause,  it  Is  obvious 
—First,  that  the  power  to  change  the  by- 
laws belongs  to  the  members  of  the  com- 
pany; second,  that  such  power  can  be  exer- 
cised only  at  "a  general  meeting  of  the  mem- 
bers"; and,  third,  that  such  "general  meet- 
ing must  be  convened  In-  pursuance  of  public 
notice  given  as  in  cases  of  elections  for  di- 
rectors." The  words  "general  meetings"  are 
sometimes  employed  to  describe  those  meet- 
ings at  which  any  business  of  the  corpora- 
tion may  be  transacted,  subject  to  such  re- 
strictions as  the  charter  may  Impose.  They 
differ  from  special  meetings,  in  that  the  lat- 
ter are  called  for  particular  purposes,  and 
nothing  can  be  done  beyond  the  specified  ob- 
jects. This  does  not  seem  to  be  the  sense 
in  which  the  words  are  employed  In  this 
charter,  but  rather  in  the  sense  of  meetings 
at  which  all  the  members  are  expected  to  at- 
tend. This  Is  apparent  from  the  provisions 
of  section  8,  where  it  Is  made  the  duty  of  the 
president,  on  the  request  in  writing  of  not 
less  than  20  members  (other  than  directors), 
to  call  "a  general  meeting  of  the  members," 
by  giving  notice,  as  in  cases  of  election,  "for 
directors,  for  the  transaction  of  such  'busi- 
ness as  may  be  specified  In  the  said  written 
requisition."  However  that  may  be,  the 
charter  provides  for  only  two  meetings,— one 
in  January,  by  the  sixth  section;  the  other 
designated  a  "general  meeting,"  on  the  call 
of  the  president,  at  the  request  of  not  less 
than  20  members,  under  the  provisions  of  the 
eighth  section. 

It  is  contended  that  the  January  meeting, 
being  called  for  the  special  purpose  of  elect- 
ing the  directors,  cannot  be  regarded  as  a 
general  meeting,  and  that,  therefore,  no  other 
business  can  then  be  transacted.  But  it  is 
certainly  general  In  the  sense  that  all  the 
members  must  be  notified  and  are  expected 
to  attend;  and  there  are  no  inhibitions  con- 
tained in  the  charter  preventing  It  from 
transacting  other  business.  There  1b  noth- 
ing in  section  6,  or  in  the  notice  required  by 
it,  that  restricts  the  meeting  from  transact- 
ing any  of  the  business  of  the  company. 
The  notice  provided  for  by  that  section  is 
that  the  election  for  directors  will  be  held 
on  the  first  Monday  In  January,  and  a  by- 
law making  that  meeting  an  occasion  for 
general  business  would  contain  nothing  in- 
consistent with  Its  terms.  It  would  be  en- 
tirely within  the  power  of  the  members  to 
pass  such  a  by-law.  The  proof  shows,  we 
think,  that  the  unbroken  custom  or  usage  of 
the  corporation  for  many  years  has  been  to 
regard  the  January  meeting  as  an  occasion 
when  any  of  the  business  ot  the  corporation 
could  be  transacted.  From  the  year  1877  at 
least,  up  to  the  very  last  meeting  of  the 
members,  In  1896,  the  subjects  that  came  be- 
fore the  January  meetings  covered  a  very 
wide  range.  Annual  reports  were  read  and 
approved.    Regulations  as  to  steam  thresh- 
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ers  were  passed.  Rates  of  insurance  were 
fixed.  Rewards  to  persons  for  services  at 
fires  were  voted.  A  committee  to  procure 
legislation  was  appointed.  Receivers  of  In- 
terest for. the  company  were  directed  to  give 
bond.  These  are  some  of  the  matters  that 
occupied  Its  attention,  and  upon  which  It  de- 
cisively acted.  Under  these  circumstances, 
it  cannot  be  doubted  that  all  the  members 
understood  and  must  be  regarded  as  having 
agreed  that  at  these  meetings,  not  only  were 
the>  directors  to  be  elected,  but  that  any  oth- 
er matters  In  which  the  company  was  con- 
cerned could  be  taken  up,  considered,  and 
definitely  passed  upon.  A  custom  or  usage 
so  long  continued  and  so  invariably  pursued 
has  the  force  of  a  by-law,  and,  not  being 
repugnant  to  any  of  the  provisions  of  the 
charter,  is  valid.  Miller  v.  Eschbach,  supra; 
Sampson  v.  Bowdolnham  Corp.,  86  Me.  78; 
Insurance  Co.  v.  Sanders,  86  N.  H.  252;  State 
v.  Conklin,  34  Wis.  21;  Warner  v.  Mower,  11 
Vt389. 

But  while  the  January  meeting,  by  reason 
of  the  usage,  Is  a  general  meeting  for  the 
transaction  of  general  business,  it  does  not 
follow  therefrom  that  alterations  to  the  by- 
laws can  then  be  made,  unless  the  further 
provisions  of  section  7  have  been'  observed. 
Neither  a  by-law  nor  a  usage  having  the 
force  of  a  by-law  can  be  supported  if  repug- 
nant to  any  provision  of  the  charter.  1 
Tbomp.  Corp.  |  943.  Tor  the  members  to 
legally  amend  the  by-laws,  there  must  be  a 
general  meeting,  "convened  In  pursuance  of 
public  notice,  given  as  In  cases  of  election 
for  directors";  that  Is,  there  must  be  a  pre- 
vious notice  of  the  same  general  character  as 
that  required  for  a  meeting  in  January  to 
elect  directors.  Such  notice,  by  the  sixth  sec- 
tion, must  be  given  at  least  two  weeks  by  ad- 
vertisement in  some  newspaper  In  Montgom- 
ery county  and  Howard  district,  of  Anne 
Arundel  county,  or  posted  at  such  public 
places  as  the  president  or  secretary  should 
deem  proper;  must  Inform  the  members  that 
on  election  will  be  held  at  the  meeting  on  the 
first  Monday  in  January.  So  that  the  notice 
of  a  meeting  to  change  the  by-laws  must  be 
advertised  In  the  newspapers  severally  pub- 
lished In  the  two  counties,  and  must  inform 
the  members,  at  least  two  weeks  before  the 
meeting,  that  the  business  of  altering  or 
amending  the  by-laws  would  then  be  brought 
up  and  considered.  The  case  of  Warner  v. 
Mower,  11  Vt.  886,  was  relied  upon  by  the 
counsel  for  the  appellant  as  supporting  his 
contention.  That  case  only  decided  that 
"common  custom  of  a  country  Is  of  great 
force  in'  the  construction  of  statutes  as  well 
as  contracts,"  and  that  when  the  time  and 
place  of  the  meeting  is  fixed,  and  "there  is 
no  restriction  in  regard  to  business,  any  and 
all  business  pertaining  to  the  interest  and 
power  of  the  corporation  may  be  transacted." 
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But  the  question  in  the  case  at  bar  Is:  Does 
not  the  charter  of  this  company  restrict  all 
meetings  not  convened  In  pursuance  to  the 
seventh  section— that  Is,  after  notice  of  the 
required  character — In  such  a  manner  as  to 
prevent  any  alterations  of  the  by-laws  there- 
at? In  Warner  v.  Mower,  the  court  says, 
"It  Is  undoubtedly  competent  for  the  cor- 
poration to  restrict  the  business  to  be  done;" 
and  they  might  have  added  that  the  corpora- 
tion itself  has  no  power  except  such  as  the 
legislature  has  bestowed  upon  It  The  char- 
ter Is  the  measure  of  its  powers  and  priv- 
ileges, and,  where  the  mode  of  exercising  any 
of  Its  functions  is  therein  prescribed,  it  must 
be  strictly  pursued.  Kent  v.  Mining  Co.,  78 
N.  Y.  182;  Com.  v.  Mayor  of  Lancaster,  5 
Watts,  162;  5  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  p.  00;  1  Thomp.  Corp.  |  939.  We  are  of 
opinion,  therefore,  that  the  by-law  was  not 
properly  passed,  and  cannot  be  maintained 
as  a  law  of  the  corporation. 

The  other  branch  of  the  question  is,  can 
the  resolution  be  held  to  bind  the  directors 
as  an  expression  of  the  will  of  the  members? 
It  is  true,  directors  are  trustees  and  agents 
of  the  bodies  represented  by  them,  and,  as 
such,  are  held  "to  be  within  the  rule  which 
guards  and  restrains  the  dealings  and  trans- 
actions between  the  trustee  and  cestui  que 
trust,  and  agent  and  principal.  This  was  so 
held  In  Parish's  Case,  42  Md.  596,  and  many 
other  cases.  But  their  authority  Is  not  dele- 
gated by  the  body,  but  Is  derived  from  the 
provisions  of  the  charter  and  the  by-laws. 
For  the  members  to  control  them  in  the  ex- 
ercise of  that  authority.  If  the  charter  con- 
tains provisions  directing  a  particular  mode, 
their  will  must  be  expressed  in  a  manner 
that  conforms  to  that  mode.  In  the  case  at 
bar  the  members  undertook  to  pass  a  by-law 
establishing  the  rates  of  mileage  to  be  paid 
directors  and  the  executive  committee.  It 
regulates  the  rights  of  certain  officers  of  the 
corporation  as  against  the  corporation  itself.  It 
affected  only  those  who  were  members  of  the 
body,  and  created  a  rule  that  was  general,  and 
not  special,  In  its  operation.  The  resolution, 
therefore,  had  all  the  attributes  of  a  by-law, 
and,  If  it  had  been  adopted  In  accordance  with 
the  requirements  of  the  charter,  would  have 
been  not  merely  an  expression  of  the  will  of  the 
members,  but  a  law  of  the  corporation.  Flint  v. 
Pierce,  99  Mass.  68;  State  v.  Overton,  24  N.  J. 
Law,  441;  Brick  Presbyterian  Church  v.  Mayor, 
etc.,  of  New  York,  5  Cow.  540;  1  Thomp. 
Corp.  939,  and  authorities  there  cited.  It 
must  be  regarded,  therefore,  as  an  ineffec- 
tual effort  on  the  part  of  the  members  to  en- 
act their  will  into  a  law  of  the  body.  Being 
void  as  a  law,  it  can  furnish  no  evidence 
whatever  of  the  will  of  the  members,  and 
cannot  control  or  restrict  the  directors  In  the 
discharge  of  their  duties.  Judgment  af- 
firmed. 
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BEAR  GREEK  FERTILIZING  GO.  OF  BAL- 
TIMORE t.  MAYOR,  ETC.,  OF  CITY 
OF  BALTIMORE. 

(Court  of  Appeals  of  Maryland.    Jan.  5,  1898.) 

Mcwiojpal  Corporations  —  Couth  acts  —  Re- 
newal. 
A  company  entered  into  a  two-years  con- 
tract, with  the  privilege  of  renewal,  with  a  city, 
to  remove  night  soil,  the  purpose  being  to  pro- 
Tide  a  good  sanitary  system.  The  contract  was 
awarded  by  ordinance  to  the  lowest  bidder,  and 
the  company  was  required  to  give  bond  for  the 
faithful  performance  of  its  duties,  and,  in  case 
it  should  not  perform  the  contract  satisfactorily, 
it  was  to  be  revoked.  The  city  had  the  right  to 
abrogate  the  whole  system  of  night-soil  re- 
moval when,  in  its  judgment,  the  public  health 
could  be  protected  in  a  better  manner  in  some 
other  way.  Relying  on  the  contract,  the  com- 
pany leased  land  from  the  city,  put  up  extensive 
works,  and  spent  large  sums  in  purchasing  nec- 
essary appliances.  For  ten  years  similar  con- 
tracts were  issued  successively  every  two  years 
to  the  company;  and  later,  on  its  becoming  in- 
solvent, a  contract  was  made  in  the  same  way, 
and  with  the  same  conditions,  with  its  assignee. 
Two  years  previous  to  this  suit,  moneys  owing 
the  assignor  were  paid  under  a  resolution,  pass- 
ed by  the  city  council  and  approved  by  the 
mayor,  to  the  assignee,  which  assignment  was 
approved  by  the  council  and  mayor,  and  a  re- 
newal of  the  contract  granted  to  the  assignee 
under  the  seal  of  the  city.  The  assignee  in  all 
ways  complied  with  the  contract.  Held  that, 
in  the  absence  of  a  corporate  act  done  in  the 
city's  legislative  capacity  abolishing  or  changing 
the  system  of  night-soil  removal,  the  assignee 
company  was  entitled  to  a  further  renewal  of 
the  contract. 

Appeal  from  circuit  court  of  Baltimore  city. 

Bill  in  equity  by  the  Bear  Creek  Fertilizing 
Company  of  Baltimore  against  the  mayor 
and  city  council  of  the  city  of  Baltimore  to 
procure  a  renewal  of  a  contract  From  a 
decree  In  favor  of  defendants,  plaintiff  ap- 
peals.    Reversed. 

Argued  before  McSHERRY,  a  J.,  and  BRY- 
AN, FOWLER,  BRISCOE,  PAGE,  and  BOYD, 
JJ. 

Robert  H.  Smith  and  Rich  &  Bryan,  for  ap- 
pellant   Thos.  L  Elliott,  for  appellees. 

BRYAN,  J.  The  appellant  filed  a  bill  in 
equity  against  the  appellees.  The  cause  was 
heard  on  bill  and  answer,  and  the  bill  was 
dismissed  by  the  court  pro  forma.  An  ap- 
peal has  been  taken  to  this  court  The  Bear 
Creek  Fertilizing  Company  had  made  a  con- 
tract with  the  mayor  and  city  council  of  Bal- 
timore for  the  removal  of  night  soil  from 
the  city,  which,  according  to  its  contention, 
it  bad  the  right  to  renew.  The  object  of  the 
bill  was  to  procure  its  renewal.  The  facts 
which  are  material  to  the  decision  of  the 
question  are  all  admitted.  They  will  be  stat- 
ed: The  Joint  standing  committee  of  the  city 
council  on  health,  In  March,  1880,  having  con- 
sidered a  communication  from  the  commis- 
sioner of  health,  and  also  a  petition  asking 
that  an  ordinance  should  be  passed  providing 
a  place  of  deposit  for  night  soil,  recommend- 
ed the  passage  of  a  resolution  which  they 
attached  to  their  report    This  resolution  au- 


thorized and  directed  the  commissioner  of 
health  to  advertise  for  proposals  for  the  re- 
moval of  all  night  soli  collected  In  the  city, 
with  a  view  to  awarding  the  contract  to  the 
lowest  responsible  bidder.  Afterwards,  on 
May  11th,  the  same  committee,  after  a  care- 
ful review  of  the  whole  subject  reported  an 
ordinance  embodying  a  contract  which  they 
believed  would  prove  most  advantageous  to 
the  city,  and  would  be  a  great  benefit  In  a 
sanitary  point  of  view.  The  ordinance,  with 
some  unimportant  verbal  changes,  was  pass- 
ed, and  on  May  24th  was  approved  by  the 
mayor.  The  first  section  of  the  ordinance  is 
as  follows:  "Section  1.  Be  it  enacted  and  or- 
dained by  the  mayor  and  city  council  of  Bal- 
timore, that  the  mayor,  comptroller  of  the 
city  and  commissioner  of  health  be,  and  they 
are  hereby,  authorized  and  directed,  In  the 
name  of  the  mayor  and  city  council  of  Balti- 
more, to  contract  for  a  term  of  two  years, 
with  the  privilege  of  renewal,  with  Messrs. 
R.  R.  Zell  &  Co.,  for  the  removal  of  all  the 
night  soil  gathered  In  the  city  of  Baltimore; 
said  night  soil  to  be  transferred  to  air-tight 
barges,  for  removal  from  the  city;  the  same 
to  be  done  in  an  odorless  and  Inoffensive 
manner,  at  two  designated  points  within  the 
city;  compensation  for  said  removal  of  night 
soil  to  be  collected  from  the  persons  dumping 
the  same,  at  the  rate  of  twenty-five  cents  per 
load  of  not  less  than  one  hundred  and  sixty 
and  not  more  than  two  hundred  gallons;  and 
the  said  Messrs.  R.  R.  Zell  &  Co.  shall  be 
compelled  to  keep,  at  each  of  the  above-des- 
ignated points,  air-tight  barges,  under  a  pen- 
alty of  fifty  doHars  per  day  for  each  day  of 
fourteen  hours  the  said  R.  R.  Zell  &  Co.  fail 
to  comply,  and  shall  execute  a  bond,  with 
approved  security,  in  the  penalty  of  ten  thou- 
sand dollars,  to  the  mayor  and  city  council 
of  Baltimore,  for  the  faithful  performance  of 
said  contract"  By  the  third  section  of  the 
ordinance,  the  mayor,  comptroller,  and  com- 
missioner of  health  were  authorized  and  em- 
powered to  rent  to  Zell  &  Go.  three  acres  of 
the  city's  property,  In  Anne  Arundel  county, 
for  the  purpose  of  erecting  works  to  receive 
and  utilize  the  night  soil.  The  fourth  sec- 
tion provided  that  if  this  use  of  the  said  three 
acres  should  be  deemed  a  nuisance,  and 
should  be  so  declared  by  the  commissioner 
of  health,  that  Zell  &  Co.  should  remove  their 
works,  upon  30  days'  notice  from  the  mayor, 
under  a  penalty  of  $50  per  day  for  every  day 
the  same  should  remain  after  the  expiration 
of  the  notice.  And  finally,  by  the  fifth  sec- 
tion, it  was  enacted  that  If  the  contractors 
should  fail  to  comply  with  the  specifications 
of  the  contract  to  the  satisfaction  of  the 
health  department,  it  should  be  the  duty  of 
the  mayor  to  revoke  the  same.  Every  step 
in  this  proceeding  shows  that  the  city  coun- 
cil considered  the  subject  with  the  delibera- 
tion and  care  which  its  gravity  and  impor- 
tance required.  It  was  a  matter  which  vi- 
tally concerned  the  health  of  a  large  and 
populous  city.    Neglect  In  this  respect  might 
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by  public  auction  to  Wetzler  &  Co.,  and  by 
them  sold  and  assigned  to  the  appellant. 
From  time  to  time  the  said  contract  has  been 
renewed  with  the  appellant  by  successive 
mayors,  comptrollers,  and  commissioners  of 
health,  who  in  every  Instance  described 
themselves  as  representing  the  corporation, 
and  sealed  with  the  corporate  seal  of  the  city 
of  Baltimore  the  written  instrument  by 
which  the  contract  was  made.  The  contracts 
from  1883  to  1896,  both  years  inclusive,  are 
In  the  same  form  as  the  one  which  appears 
in  the  record,  and  these  contracts  have  been 
faithfully  performed  by  the  appellant.  The 
oruinance  under  which  these  contracts  were 
made  Is  still  In  force.  It  has  been  embodied 
In. the  codifications  of  the  ordinances  made 
under  the  authority  and  with  the  approval  cf 
the  mayor  and  city  council  of  Baltimore. 

In  the  year  1885  the  appellant  presented  a 
petition  to  the  mayor  and  city  council  of  Bal- 
timore, In  which  it  set  forth  that  Zell  &  Co. 
had  removed  a  quantity  of  night  soil  amount- 
ing to  more  than  13,000  loads,  for  which  they 
were  entitled  to  receive  from  the  nlghtmen 
25  cents  a  load,  according  to  the  terms  of 
the  ordinance;  that  the  nlghtmen,  before 
this  work  was  done,  Informed  Zell  &  Co.  that 
they  would  not  pay  for  it,  and  thereupon 
Zell  &  Co.  had  a  consultation  with  the  may- 
or, comptroller,  and  health  commissioner,  and 
they  urged  upon  Zell  &  Co.  the  necessity  of 
the  prompt  removal  of  the  night  soil,  for  the 
preservation  of  the  health  of  the  city,  and 
ordered  them  to  continue  the  removal  with- 
out Interruption,  and  said  they  would  see  that 
payment  should  be  made  to  Zell  &  Co.  for  do- 
ing so.  The  petition  further  stated  that  the 
rights  and  claims  of  Zell  &  Co.  under  the 
contract,  and  their  claim  for  the  amount  due 
for  the  removal  of  these  13,000  loads  of  night 
soil,  had,  for  valuable  consideration,  been 
assigned  to  appellant  The  prayer  of  the  pe- 
tition was  that  the  appellant  be  paid  25 
cents  a  load  for  the  removal  of  the  night  soil, 
that  being  the  sum  stipulated  in  the  ordi- 
nance, and  amounting  to  more  than  $3,000. 
A  resolution  was  passed  by  the  city  council, 
and  approved  by  the  mayor,  directing  the 
payment,  and  It  was  duly  paid  to  the  appel- 
lant. So,  we  see  that,  after  the  assignment 
to  the  appellant  of  Zell  &  Co.'s  rights,  the 
contract  of  1883  was  made  with  the  appel- 
lant; and  in  1885,  this  contract  being  brought 
before  the  city  council  by  the  appellant's  pe- 
tition, it  was  recognized  and  approved  by  the 
corporate  body  under  all  the  forms  of  legisla- 
tion; a  resolution  being  passed  by  both 
branches  of  the  city  council,  and  approved  by 
the  mayor,  which  ordered  that  more  than 
$3,000  should  be  paid  to  the  appellant  under 
the  contract.  This  contract  contained  a 
statement  of  the  asssignment  from  Zell  &  Co. 
to  the  appellant,  and  an  assent  to  the  assign- 
ment by  the  mayor,  the  comptroller,  and  the 
commissioner  of  health,  representing  the  cor- 
poration, and  the  further  statement  that  the 
appellant  had,  in  every  respect,  carried  out 


and  probably  would  cause  contagious  disease 
of  the  most  malignant  character.  To  use  the 
words  of  the  committee  on  health,  they  de- 
sired to  make  a  contract  which  should  be 
most  advantageous  to  the  city,  and  of  great 
benefit  in  a  sanitary  point  of  view.  The 
contract  was  made  by  the  corporation  itself, 
and  not  Intrusted  to  the  Judgment  and  dis- 
cretion of  any  public  officer.  Certain  public 
officers  were  designated,  whose  duty  It  was 
to  formulate  the  document  containing  the 
terms  of  the  contract;  but  its  terms  and  con- 
ditions and  the  Individuals  with  whom  the 
contract  was  made  were  all  specified  In  the 
ordinance.  The  ordinance  having  provided 
for  a  contract  which  was  considered  advan- 
tageous and  beneficial,  It  was  determined 
that  it  should  remain  under  the  control  of 
the  corporate  body,  and  suitable  means  were 
adopted  to  protect  Its  Interest  The  contract- 
ors were  required  to  give  bond  with  approv- 
ed security.  If  the  works  which  they  should 
erect  on  the  lanu  rented  from  the  city  should 
become  a  nuisance,  they  were  required,  un- 
der a  heavy  penalty,  to  remove  them  on 
short  notice;  and,  in  case  they  should  not 
perform  their  contract  satisfactorily,  It  was 
to  be  revoked.  Superadded  to  an  these  pre- 
cautions stipulated  In  the  ordinance,  there  was 
the  Inalienable  power  of  the  corporation  to 
abrogate  the  whole  system  of  night-soil  re- 
moval, when,  In  its  judgment,  the  public  health 
would  be  protected  in  a  better  manner  in  some 
other  way. 

In  Lake  Roland  BL  By.  Co.  v.  City  of  Balti- 
more, 77  Md.  381,  26  Atl.  510,  the  police 
power  which  embraces  the  protection  of  the 
public  health  was  said  to  be  a  high  conserva- 
tive power  of  the  utmost  Importance  to  the 
existence  of  good  government;  ■  and  it  was 
declared  that  Its  exercise  could  not  be  limited 
by  contract  or  any  other  way;  and  reference 
was  made  to  well-known  and  very  remark- 
able cases  in  the  supreme  court  of  the  Unit- 
ed States.  It  is  unnecessary  for  us  at  this 
time  to  mention  the  circumstances  stated  In 
the  Lake  Roland  Case  which  would  make  a 
municipal  corporation  liable  in  damages. 
The  corporation,  having  thus  guarded  the 
public  interests,  and  Its  own  rights  under  the 
contract,  had  no  reason  to  desire  a  change 
of  contractors,  so  long  as  the  work  should 
be  done  In  a  satisfactory  manner.  Those 
with  whom  they  were  dealing  were  required 
to  provide  an  outfit  which  would  involve 
large  expense;  and  they  were  authorized  to 
rent  from  the  city  real  estate  for  the  erection 
of  valuable  works.  The  preparations  and 
expenditures  were  such  as  would  not  have 
been  made  for  a  contract  of  transient  dura- 
tion. There  was  certainly  on  both  sides  an 
expectation  of  a  continuance  of  the  relations 
between  the  contracting  parties,  unless  fu- 
ture events  should  make  a  change  desirable. 
The  contract  for  the  removal  of  night  soil 
was  duly  made  with  Zell  &  Co.,  and  they 
commenced  the  performance  of  it  But  they 
failed  in  business,  and  the  contract  was  sold 
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and  fulfilled  the  contract;  and  It  also  stat- 
ed that  the  appellant  had  requested  the  exe- 
cution of  the  contract,  with  privilege  of  re- 
newal, and  that  the  mayor,  comptroller,  and 
commissioner  of  health,  In  the  name  of  the 
mayor  and  city  council  of  Baltimore,  had  as- 
sented to  said  renewal.  It  was  under  the 
corporate  seal  of  the  city  of  Baltimore.  The 
contracts  from  1883  to  1885  with  the  appel- 
lant contained  the  same  statement,  and  are 
all  under  the  corporate  seal. 

It  appears,  then,  that  the  corporation  made 
a  contract  with  the  appellant,  which  was  re- 
garded as  most  advantageous  to  It,  and  a 
great  sanitary  benefit;  that  it  was  made  with 
great  care  and  circumspection,  and  after 
much  deliberation;  that  the  appellant  has  In 
every  respect  fulfilled  its  part  of  the  con- 
tract; that  the  corporation  has  regularly  and 
uniformly  renewed  it  from  time  to  time;  that 
in  Its  last  renewal,  in  1895  (as  In  all  the  pre- 
vious renewals),  it  was  agreed  that  the  ap- 
pellant should  have  the  privilege  of  renewal. 
From  all  these  circumstances  we  must  see 
that  the  corporation  has  manifested  its  as- 
sent to  a  continuance  of  It  from  time  to  time, 
until  it  should  see  fit  to  change  its  purpose 
by  some  corporate  act.  This  corporate  act 
must  be  done  in  its  legislative  capacity.  In 
our  opinion,  the  appellant  is  entitled  to  a  re- 
newal of  the  contract  in  the  accustomed 
form;  and  it  must  be  executed  by  the  may- 
or, the  comptroller,  and  the  commissioner  of 
the  health,  in  the  name  of  the  mayor  and  city 
council  of  Baltimore.  The  pro  forma  decree 
must  be  reversed,'  and  the  cause  remanded,  in 
order  that  a  decree  may  be  passed  in  accord- 
ance with  this  opinion.  Decree  reversed  and 
cause  remanded,  with  costs  above  and  below. 


<8«  Md.  M6) 

AVIRETT  ▼. 


BABNHABT. 


<Oourt  of  Appeals  of  Maryland.    Jan.  4,  1898.) 

6IIXS   AMD    NOTIS— ElTSNSION    OF   TlMB  —  BOJtA 

Fids   Pcrchaseks  —  Estoppki.  to 
Allbos  Payment. 

1.  The  extension  of  the  time  of  payment  of  a 
note  by  the  holder  by  an  indorsement  thereon, 
without  the  knowledge  or  consent  of  the  maker, 
is  a  material  alteration,  and  ineffectual,  so  that 
one  taking  the  note  and  the  mortgage  securing 
it,  after  the  original  time,  but  before  the  extend- 
ed time,  of  payment  has  expired,  takes  them 
subject  to  payments  made  to  the  assignor,  not 
Indorsed  on  the  note. 

2.  Where  the  maker,  without  indorsing  pay- 
ments on  the  note  and  mortgage,  returned  them 
to  the  holder's  agent,  whom  he  fully  informed 
of  the  payments,  and  who  promised  to  inform 
any  prospective  purchaser  as  to  them,  the  maker 
is  not  estopped  from  setting  up  the  payments 
as  against  an  assignee  taking  the  note  and  mort- 
gage after  maturity  as  collateral  security  for  an 
existing  debt. 

Appeal  from  circuit  court,  Allegany  county. 

Bill  by  Abraham  B.  Barnhart  against  John 
W.  Avlrett  for  foreclosure  of  a  chattel  mort- 
gage. From  a  decree  for  complainant,  de- 
fendant appeals.     Reversed. 

Argued   before   McSHKRRY,   0.   J,   and 


BRYAN,    BRISCOE,    RTJSSUM,    FOWLER, 
ROBERTS,  and  PAGE,  JJ. 

B.  A.  Richmond  and  J.  N.  Willison,  for  ap- 
pellant James  A.  McHenry  and  J.  A.  Ma- 
son, for  appellee. 

BRISCOE,  J.  The  appellant,  John  W. 
Avlrett,  executed  a  chattel  mortgage  on  the 
29th  of  September,  1890,  to  J.  Wilson  Hum- 
bird,  of  Cumberland,  Md.,  to  secure  the  pay- 
ment of  a  promissory  note  for  the  sum  of 
$2,500.  On  July  5,  1894,  the  mortgagee, 
Humbird,  Indorsed  on  the  mortgage  a  re- 
ceipt for  $650  and  interest  to  date,  leaving 
the  sum  of  $1,850  still  due,  and  on  the  same 
day  J.  Wilson  Humbird  assigned  the  mort- 
gage to  Philip  W.  Avlrett,  a  brother  of  the 
mortgagor.  This  mortgage  was  assigned  by 
Philip  W.  Avlrett,  on  September  11,  1894,  to 
Edward  Hoffman  and  A.  P.  Connor,  and  by 
them  It  was  assigned  on  November  3,  1894, 
to  the  appellee,  Abraham  B.  Barnhart  On 
July  5,  1894,  when  the  above-mentioned  pay- 
ment of  $650  was  made,  the  mortgagor,  John 
W.  Avlrett  executed  a  new  promissory  note 
for  91,850,  payable  90  days  after  date,  to  the 
order  of  J.  Wilson  Humbird.  This  note 
bears  the  following  Indorsements: 

"I  hereby  assign  the  within  note  to  Philip 
W.  Avlrett  without  recourse.  J.  Wilson 
Humbird. 

"Nov.  2, 1894.  For  value  received,  I  here- 
by assign  the  within  note  to  Edward  H6ff- 
man  and  A  P.  Connor.    Philip  W.  Avlrett 

"Nov.  3, 1894.  For  value  received,  we  here- 
by transfer  the  within  note  to  A.  B.  Barnhart 
Edward  Hoffman.    A.  P.  Connor. 

"Renewal  In  part  of  $2,500  note,  secured 
by  mortgage  for  that  amount  executed  by 
John  W.  Avlrett  and  recorded  in  the  clerk's 
office,  Allegany  county,  Maryland.  Philip 
W.  Avlrett 

"For  value  received,  I  hereby  extend  the 
within  obligation  for  1  year  from  September 
the  11th,  1894.     Philip  W.  Avlrett." 

It  appears  that  the  mortgage  was  assigned 
by  Philip  W.  Avlrett  to  Hoffman  and  Connor 
In  September,  1894,  and  that  the  note  secur- 
ed by  It  was  assigned  In  the  following  No- 
vember. While  Philip  W.  Avlrett  was  the 
holder  of  the  note  and  mortgage,  the  appel- 
lant John  W.  Avlrett  made  to  him  two  pay- 
ments,—one  of  $600,  and  the  other  of  $250, 
—with  the  understanding  that  they  should 
be  credited  on  the  mortgage  and  the  note. 
No  memoranda,  however,  of  these  payments 
were  made  by  the  holder  on  the  note,  but  the 
same  was  assigned,  after  the  date  of  Its 
original  maturity,  to  Hoffman  and  Connor, 
from  whom  the  appellee  took  It;  and  from  a 
decree  refusing  an  allowance  of  these  cred- 
its, and  directing  a  Bale  of  the  mortgaged 
property,  this  appeal  has  been  taken.  It  la 
contended  upon  the  part  of  the  appellee  that 
he  is  the  bona  fide  holder  of  the  note  for 
value  before  maturity,  that  he  had  no  knowl- 
edge or  notice  that  any  payment  had  been 
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made  thereon,  and  that  he  cannot,  therefore, 
be  affected  by  any  equities  between  the  orig- 
inal parties.  Whether,  however,  the  appel- 
lee took  this  note  before  maturity  or  not  de- 
pends upon  the  effect  to  be  accorded  to  the 
memorandum  made  on  the  note  by  Philip  W. 
Avlrett,  by  which  he  extended  "the  within 
obligation  for  one  year  from  September  11, 
1894."  Now,  while  an  extension  of  the  time 
of  maturity  of  a  promissory  note  may  be 
made  with  the  consent  of  all  the  parties,  so 
that  It  may  continue  to  be  a  negotiable  instru- 
ment after  the  time  originally  axed  for  pay- 
ment, yet  It  is  not  within  the  power  of  a 
payee  or  holder  by  his  own  act  alone,  and 
without  the  consent  of  the  maker,  to  make 
any  change  In  the  time  of  payment.  The  evi- 
dence in  this  case  entirely  fails  to  show  ei- 
ther when  the  memorandum  In  question  was 
made  on  the  note,  or  that  the  appellant,  mak- 
er of  the  note,  ever  agreed  that  the  note 
should  be  extended  for  one  year  from  Sep- 
tember 11th.  On  July  6,  1894,  while  Philip 
W.  Avlrett  held  the  note  and  mortgage,  he 
signed  the  following  paper:  "Cumberland, 
Md.,  July  6th,  1894.  (Received  of  John  W. 
Avlrett  six  hundred  dollars,  to  be  credited 
on  mortgage  of  $1,850,  or  assigned  to  me  by 
J.  W.  Humblrd  on  the  Times  and  Alleganian 
plants  of  said  John  W.  Avlrett  The  bal- 
ance of  mortgage  I  will  extend  for  1  year." 
At  the  same  time  he  wrote  to  the  appellant, 
saying:  "I  think  this  is  all  you  need  to  cover 
the  payments  made  to-day,  but  I  will  indorse 
the  credit  on  note  which  I  left  In  Hagers- 
town  this  morning."  Inasmuch,  then,  as  the 
extension  of  this  note  for  one  year  from 
September  11,  1894,  was  done  without  the 
consent,  or  even  knowledge,  of  the  maker 
of  the  note,  it  must  be  treated  as  a  material 
alteration.  The  holder  of  a  promissory  note 
cannot,  by  his  own  act,  alone  defer  the  time 
of  maturity  of  the  note,  any  more  than  he 
can  by  his  own  act  accelerate  the-  time  of 
payment.  It  is  competent,  says  Mr.  Daniel, 
in  his  work  on  Negotiable  Instruments  (sec- 
tion 154),  for  either  party  to  show  by  parol 
testimony  the  time  when,  the  person  by 
whom,  and  the  circumstances  under  which 
a  memorandum  upon  a  bill  or  note  was 
made.  If  made  by  the  holder  without  the 
consent  of  the  parties,  It  will  vitiate  and  avoid 
It,  being  a  material  alteration.  When  the  note, 
then,  In  this  case,  was  assigned  to  the  appellee 
and  to  the  parties  under  whom  he  claims,  it  was 
overdue,  and  vitiated  by  an  unauthorized  at- 
tempt to  extend  the  time  of  payment  Un- 
der these  circumstances  we  do  not  think  the 
appellee  takes  the  mortgage  free  from  nil 
equities,  but  in  seeking  to  foreclose  the 
same,  as  assignee,  he  must  do  so  subject  to 
any  defenses  the  appellant  had  against  the 
assignor.  In  the  case  of  Iron  Co.  v.  Parish, 
42  Md.  614,  It  Is  held  that  the  transfer  of  a 
mortgage  is  so  far  within  the  rule  which  ap- 
plies to  other  choses  In  action  that  where 
the  assignment  is  made  without  the  concur- 
rence of  the  mortgagor,  as  In  this  case,  the 


assignee  takes  the  mortgage  and  the  debt  se- 
cured by  it  upon  the  same  terms,  and  sub- 
ject to  the  like  equities  and  defenses,  that  It 
was  subject  to  In  the  hands  of  the  assignor. 
The  mortgagor  cannot  be  prejudiced  by  the 
assignment.  As  the  credits  claimed  by  the 
appellant  In  this  case  are  fully  established 
by  the  evidence,  he  Is  entitled  to  have  them 
enforced  against  the  appellee. 

It  was  urged,  however,  that  the  appellant 
was  equitably  estopped  from  setting  up  his 
payment  to  Philip  W.  Avlrett,  as  proper  to 
be  deducted  from  the  amount  mentioned  in 
the  mortgage  and  note.  The  principal 
ground  of  this  contention  Is  that  the  appel- 
lant was  for  a  time  In  possession  of  the 
mortgage  and  note,  and  did  not  make  there- 
on the  Indorsement  of  his  payment  but  per- 
mitted the  same  to  pass  from  him  appearing 
to  be  valid  securities  for  the  same  mention- 
ed on  their  face.  The  appellant  however, 
did  not  himself  deliver  those  papers  to  the 
appellee,  but  gave  the  same  to  the  agent  of 
P.  W.  Avlrett,  whom  he  fully  Informed  of 
the  payments  made  by  him.  -And  .this  agent 
of  P.  W.  Avlrett  promised  that  in  case  the 
note  was  sold,  the  purchaser  would  be  In- 
formed that  it  was  subject  to  certain  credits. 
The  appellee  was  not  misled  by  any  act  or 
representation  made  by  the  appellant  but 
took  the  note  and  mortgage  as  collateral  se- 
curity for  a  previously  existing  Indebtedness 
to  htm  by  Philip  W.  Avlrett  The  appel- 
lant Is  not  estopped,  under  the  facts  and  cir- 
cumstances of  this  case,  from  demanding 
that  the  payments  made  by  him  should  be 
allowed  as  credits,  on  account  of  the  mort- 
gage debt  in  the  foreclosure  proceedings  in 
this  case.  For  these  reasons  the  decree  be- 
low will  be  reversed,  and  the  cause  remand- 
ed, to  the  end  that  a  decree  may  be  passed 
in  accordance  with  this  opinion.  Decree  re- 
versed, with  costs. 


(87  Md.  31) 

NUMSEN  et  al.  v.  LYON. 

(Court  of  Appeals  of  Maryland.     Jan.  4,  1898.) 

Deeds— Construction— Iiirs  Estates  —  Remain- 
ders—Trcsts— Partition— Parties. 

1.  A  conveyance  of  property,  reserving  a  life 
estate  to  the  grantor,  was  made  to  a  trustee  for 
the  use  of  any  descendants  living  at  grantor's 
death,  and,  in  default  of  such,  for  the  use  of 
grantor's  heirs,  with  power,  however,  to  devise 
the  same,  or  to  convey  the  same  by  deed,  with 
the  assent  of  the  trustee.  Held,  that  the  gran- 
tor had  an  equitable  life  estate,  with  a  contin- 
gent remainder  to  her  descendants,  if  any,  and, 
if  none,  then  to  her  heirs. 

2.  Where  the  legal  title  in  fee  simple  is  vest- 
ed in  a  trustee  for  the  use  of  the  grantor  during 
life,  and  at  her  death  for  the  use  of  her  de- 
scendants, and  the  trustee  has  no  powers  or 
duties  to  perform  after  the  vesting  of  the  re- 
mainders, the  legal  estate  is  executed  in  the  re- 
mainder-men at  the  grantor's  death. 

3.  In  a  suit  for  partition  of  property  which 
had  descended  to  the  widow  and  children  of  in- 
testate,  a  trustee  of  all  the  widow's  property 
was  joined  as  the  legal  holder  of  her  title,  but 
was  not  sued  in  any  other  capacity.  At  the 
same  time  he  held,  as  trustee,  the  legal  title  to  a 
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daughter's  portion,  with  remainder  to  her  de- 
scendants. Bdd,  that  the  trust  for  the  daugh- 
ter was  not  affected  by  the  decree  of  sale. 

4.  In  a  suit  for  partition,  remainder-men,  un- 
der a  trust  executed  by  one  of  the  joint  own- 
ers. Testing  the  legal  title  in  the  trustee  for  the 
use  of  grantor  daring  life,  and  with  no  powers 
or  duties  to  perform  after  the  resting  of  the  re- 
mainder, are  necessary  parties,  though  the  trus- 
tee who  holds  the  legal  title  is  a  party  thereto. 

Appeal  from  circuit  court  of  Baltimore 
city. 

Samuel  H.  Lyon  filed  exceptions  to  the  rat- 
ification of  a  sale  of  land  to  him  by  N.  Gideon 
Nnmsen  and  William  N.  Numsen,  trustees. 
From  an  order  sustaining  the  exceptions  and 
setting  aside  the  sale,  the  trustees  appeal. 
Affirmed. 

Argued  before  McSHERRT,  C.  J.,  and 
BRYAN,  FOWLER,  PAGE,  and  BOYD,  JJ. 

Brown  &  Brnne,  for  appellants.  McHenry 
Howard,  for  appellee. 

BRYAN,  J.  Nathaniel  and  William  Nnm- 
sen, trustees  under  a  will,  sold  to  Samuel  H. 
Lyon  a  tract  of  land  in  the  city  of  Baltimore. 
It  was  agreed  as  a  condition  of  the  sale 
that  the  title  to  the  property  should  be  in 
fee  simple  and  clear  of  all  incumbrances. 
The  purchaser,  by  appropriate  proceedings, 
excepted  in  a  court  of  equity  to  the  ratifi- 
cation of  the  sale.  His  exceptions  were  sus- 
tained, and  the  sale  set  aside  and  annulled. 
The  trustees  appealed. 

The  title  to  a  portion  of  the  land  was  de- 
rived from  a  sale  under  the  decree  of  a  court 
of  equity  In  the  case  of  Busk  and  others 
against  King,  passed  in  April,  1865.  The  ex- 
ceptions to  the  ratification  of  the  sale  al- 
lege that  this  title  is  defective.  John  King 
died  seised  in  fee  of  this  portion  of  the  land, 
and  It  descended  to  his  heirs  subject  to  the 
dower  of  his  widow.  His  children  were  four 
In  number.  After  his  death  the  widow  In- 
termarried with  Thomas  M.  Busk,  and  in 
1851  they  conveyed  all  of  her  property,  of 
every  kind,  to  John  W.  Randolph  upon  cer- 
tain trusts,  which  are  not  involved  in  any 
question  in  this  case.  In  1858,  Caroline,  one 
of  his  daughters,  In  contemplation  of  mar- 
riage with  Edgar  G.  Taylor,  conveyed,  in 
conjunction  with  him,  to  the  said  John  W. 
Randolph,  all  of  her  property,  of  every  kind, 
upon  the  following  trust,  that  is  to  say:  "To 
permit  and  suffer  the  said  Caroline  King, 
during  the  term  of  her  natural  life,  to  take, 
hold,  use,  and  enjoy  the  said  property,  es- 
tate, and  effects,  and  the  rents,  issues,  and 
profits  thereof,  for  her  sole  and  separate  use, 
as  a  feme  sole,  and,  at  her  death,  for  the 
use  of  any  descendants  she  may  have  living 
at  the  time  of  her  death,  and.  In  default  of 
such,  for  the  use  of  her  right  heirs;  with 
power,  however,  to  the  said  Caroline  King 
during  her  life  to  devise  or  bequeath  the 
same,  or  convey  the  same,  by  deed,  with 
the  assent  of  the  said  trustee,  testified  by  his 
uniting  In  the  same  deed."  Years  after  the 
execution  of  these  deeds  a  bill  in  equity  was 


filed,  which  prayed  a  decree  that  the  land 
should  be  sold  for  the  purpose  of  partition. 
The  parties  to  the  suit  were  Caroline  Busk, 
who  had  a  second  time  become  a  widow; 
John  W.  Randolph,  who  is  called,  In  the  bill, 
"trustee  as  hereinafter  mentioned";  Taylor 
and  Caroline,  his  wife;  the  three  remaining 
children  of  John  King,  deceased;  and  the 
husband  of  a  married  daughter.  It'  was  al- 
leged in  the  bill  of  complaint  that  Mrs.  Busk 
and  her  husband  had  executed  the  deed  of 
trust  already  mentioned  to  John  W.  Ran- 
dolph, but  no  allusion  was  made  to  the  deed 
of  trust  executed  by  Taylor  and  Bis  wife. 
A  sale  was  decreed  and  made,  and  Mrs. 
Taylor  received  one-fourth  of  the  proceeds 
of  sale,  after  the  deduction  of  the  amount 
allotted  to  the  widow  In  lieu  of  dower.  By 
the  terms  of  the  deed  to  Randolph,  Caroline 
Taylor  had  an  equitable  life  estate,  with  a 
contingent  remainder  to  such  descendants  as 
might  be  living  at  the  time  of  her  death,  and, 
if  none  should  then  be  living,  a  remainder 
was  given  to  her  right  heirs*  These  re- 
mainders were  legal,  and  not  equitable. 
They  depended  on  a  contingency  with  a 
double  aspect;  that  Is,  In  the  event  of  her 
leaving  descendants  living  at  the  time  of  her 
death,  their  title  then  vested,  but,  in  the 
other  event  of  her  leaving  no  living  descend- 
ants at  the  time  of  her  death,  the  title  of 
her  right  heirs  then  vested.  One  of  those 
contingencies  would  be  sure  to  occur  at  the 
time  prescribed,  and  only  one  of  them  could 
occur.  Caroline  had  a  power  to  devise  this 
property,  or  to  convey  It  by  deed  with  the 
assent  of  the  trustee,  which  consent  was  to 
be  testified  by  his  uniting  In  the  deed.  The 
nature  of  the  estate  belonging  to  Caroline,  as 
affected  by  the  power  to  dispose  of  It,  is 
clearly  shown  in  Benesch  v.  Clark,  48  Md. 
504.  The  court  there  say:  "Now,  it  Is  quite 
clear,  upon  all  the  authorities,  that  where 
an  estate  Is  given  to  a  person  generally  or 
indefinitely,  with  power  of  disposition,  such 
gift  carries  the  entire  estate;  and  the  dev- 
isee or  legatee  takes,  not  a  simple  power,  but 
the  property  absolutely.  But  where  the 
property  Is  given,  as  in  this  case,  to  a  per- 
son expressly  for  life,  and  there  be  annexed 
to  such  a  gift  a  power  of  disposition  of  the 
reversion,  there  the  rule  Is  different,  and  the 
first  taker,  In  such  case,  takes  but  an  estate 
for  life,  with  the  power  annexed.  •  •  • 
This  distinction,  while  it  has  been  said  to 
be  a  refined  one,  Is,  nevertheless,  as  well  es- 
tablished as  any  in  the  law,  and  judges  and 
text  writers  alike  recognize  and  adopt  It  as  a 
principle  too  firmly  settled  to  be  question- 
ed." By  the  terms  of  this  deed,  the  legal 
title  in  fee  simple  was  granted  to  Randolph, 
the  trustee.  It  was  necessary  that  he  should 
hold  it  to  protect  the  equitable  estate  for  the 
sole  and  separate  use  of  the  married  woman, 
but  he  had  no  powers  or  duties  to  perform 
after  the  vesting  of  the  remainders  which 
were  expectant  on  her  death.  Upon  the 
vesting  of  these  estates,  therefore,  the  legal' 
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estate  would  be  executed  In  the  remainder- 
men. There  la  no  rule  In  relation  to  trusts 
more  fully  settled  than  this.  It  Is  said  in 
Perry,  Trusts,  {  312,  that  "the  intent  of  the 
parties  Is  determined  by  the  scope  and  ex- 
tent of  the  trust.  Therefore  the  extent  of 
the  legal  Interest  of  a  trustee  In  an  estate 
given  to  him  In  trust  Is  measured,  not  by 
the  words  of  Inheritance  or  otherwise,  but 
by  the  object  and  extent  of  the  trust  upon 
which  the  estate  is  given.  *  •  •  Although 
a  legal  estate  may  be  limited  to  a  trustee  to 
the  fullest  extent,  as  to  him  and  his  heirs, 
yet  it  shall  not  be  carried  further  man  the 
complete  execution  of  the  trust  necessarily 
requires."  This  deed  is  strikingly  like  the 
one  in  Ware  v.  Richardson,  3  Md.  606,'  where 
the  same  construction  was  made  as  to  the 
execution  of  the  legal  estates  as  that  which 
we  have  stated  in  this  case.  It  1b  admitted 
in  the  case  that,  at  the  time  of  the  Institu- 
tion of  the  equity  suit,  Caroline  had  two  chil- 
dren living,  and  that  she  has  several  chil- 
dren living  at  the  present  time.  Randolph 
was  not  made  a  party  to  the  suit  in  his 
capacity  as  trustee  under  the  deed  by  Car- 
oline Taylor  and  her  husband.  It  was  not 
alleged  or  intimated  in  any  way  in  the  bill 
of  complaint  that  he  held  any  title  for  her 
benefit.  The  only  trust  alleged  in  the  bill 
was  distinctly  stated  to  be  for  the  benefit 
of  Caroline  Busk,  under  the  deed  executed 
by  her  and  her  husband.  This  trust  had  no 
connection  whatever  with  the  Taylor  trust, 
no  more  than  if  a  different  person  had  been 
trustee.  There  could  be  no  possibility  of 
affecting  the  Taylor  trust  by  proceedings 
against  the  trustee  for  anything  done  or  in- 
tended to  be  done  under  the  Busk  trust 
What  Randolph  might  do  by  virtue  of  one  of 
these  deeds  could  have  no  effect  on  any 
rights  existing  under  the  other  deed.  But, 
even  If  Randolph  had  been  made  a  party  as 
trustee  under  the  Taylor  deed,  the .  interests 
of  the  remainder-men  would  not  have  been 
bound  by  the  decree.  There  were  two  liv- 
ing children  of  Caroline  Taylor  who  ought 
to  have  been  made  parties.  The  decree  can- 
not bind  persons  who  were  not  made  parties 
either  personally  or  by  representation.  If 
all  the  interests  in  remainder  had  been  rep- 
resented, the  decree  would  have  bound  them, 
and  It  would  have  been  the  duty  of  the  court 
to  order  the  portion  of  the  fund  distributa- 
ble to  the  parties  entitled  under  the  Taylor 
deed  to  be  Invested  for  their  benefit  The 
receipt  by  Mrs.  Taylor  of  the  one-fourth  part 
of  the  proceeds  of  sale  cannot  bind  the  es- 
tate in  remainder  after  her  death.  The  rec- 
ord informs  us  that  she  is  still  living;  so 
no  question  can  arise  In  regard  to  the  ap- 
plication of  the  statute  of  limitations.  The 
estate  subsequent  to  hers  has  not  yet  vested. 
It  will  be  seen  that  the  sale  under  the  de- 
cree did  not  pass  a  complete  title  to  the 
land  sold  under  It.  We  must  affirm  the  or- 
der setting  aside  the.  sale  by  the  Numsen 
trustees  to  Lyon.    Order  affirmed,  with  Costs'. 


(56  N.  J.  B.  645) 

KOCHER  v.  KOCHER  et  al. 

(Court  of  Chancery  of  New  Jersey.     Feb.  16, 
1888.) 

SOBROOATION— PAYMENT  OF  MOKTGAOE— KlQHTi  OF 

Lira  Tenant— Limitations. 

1.  A  life  tenant  who  pays  a  mortgage  on  the 
premises  is  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee;  and  the  cancellation 
of  the  mortgage  by  inadvertence  will  not  alter 
such  right,  where  no  other  rights  have  been 
affected  thereby. 

2.  The  life  tenant  was  not  barred  from  en- 
forcing her  claim  when  less  than  20  years  had 
elapsed. 

Bill  by  Elizabeth  Kocher  against  John  8. 
Kocher  and  others  to  obtain  payment  of  the 
amount  of  a  mortgage  on  land  in  which  she 
had  a  life  interest  and  which  she  had  paid 
and  Inadvertently  canceled  of  record.  De- 
murrer to  the  bill  overruled. 

John  Kocher,  the  husband  of  the  complain- 
ant, Elizabeth,  died  seised  of  a  house  and 
lot  in  the  city  of  Newark,  which  was  subject 
at  his  death  to  the  lien  of  a  mortgage  there- 
on for  $1,000.  By  his  will,  he  left  the  use 
of  all  his  real  estate  for  life  to  his  widow, 
the  complainant  and  she  has  enjoyed  the 
possession  of  it  since.  He  left  no  personal 
estate  whatever,  except  a  little  furniture, 
the  precise  value  of  which  does  not  appear. 
Some  time  after  his  death,  which  occurred 
in  1879,  the  holder  of  the  mortgage  called 
on  the  widow  for  payment  and  she  paid  the 
same  out  of  her  own  estate,  and,  through 
Inadvertence,  had  the  same  canceled  of  rec- 
ord. The  property  has  since  been  taken  on 
condemnation  proceedings  by  the  city  of 
Newark,  and  the  proceeds  paid  to  the  de- 
fendant trust  company,  to  hold  In  trust  for 
tbe  purposes  of  the  will.  The  object  of  the 
bill  is  to  obtain  payment  out  of  the  fund  of 
the  amount  due  upon  the  mortgage. 

Herbert  Boggs,  for  complainant  Edwin 
B.  Williamson,  for  demurrant  trust  company. 

PITNEY,  V.  O.  The  complainant  being  In- 
terested in  the  premises  as  life  tenant  and 
being  obliged  to  pay  the  mortgage  in  order 
to  protect  her  life  estate,  was  clearly  enti- 
tled, upon  such  payment  to  be  subrogated 
to  the  rights  of  the  holder  of  the  mortgage. 
In  fact  she  became  the  beneficial  holder  by 
virtue  of  the  payment  On  the  case  present- 
ed, the  fact  that  she,  through  inadvertence 
and  Ignorance,  canceled  the  mortgage  of  rec- 
ord, does  not  alter  her  right  Coudert  v. 
Coudert  43  N.  J.  Eq.  407, 6  Atl.  722.  It  could 
only  take  effect  against  her  by  way  of  es- 
toppel, and  the  case  made  by  the  bill  dis- 
closes no  room  for  the  operation  of  that 
principle.  Nobody  has  changed  his  posi- 
tion or  acquired  any  rights  based  on  the 
idea  that  the  mortgaged  premises  were  free 
and  clear  of  the  mortgage  In  question.  The 
right  of  the  widow  is  to  so  much  of  the 
money  in  the  hands  of  the  trust  company 
as  represents  the  amount  which  .was  due 
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upon  the  mortgage  at  the  death  of  the  tes- 
tator. From  that  time  on  she  was  bound, 
by  her  position  as  a  tenant  for  life,  to  keep 
the  Interest  down.  Twenty  years  have  not 
elapsed  since  she  made  the  payment,  and 
there  was  no  occasion  for  her  to  sooner  as- 
sert her  rights.  Irick  v.  Clement,  49  N.  J. 
Eq.  590,  27  AtL  434.  The  demurrer  must  be 
overruled. 


m  n.  j.  a.  wo 

KOCHER  t.  KOCHER  et  al. 

(Court  of  Chancery  of  New  Jersey.     Feb.  15, 

1898.) 

Subkooation— Whekb  Right  Exists. 

Where  a  son  loaned  his  father  money  with 

which  to  pay  assessments  which  were  a  lien 

on  a  lot,  he  was  not  -entitled  to  be  subrogated 

to  such  lien. 

Bill  by  John  S.  Kocher  against  Elizabeth 
Kocher  and  others.  Heard  on  "demurrer  to 
a  part  of  the  bllL    Demurrer  sustained. 

Herbert  Boggs,  for  complainant.  Edwin 
B.  Williamson,  for  defendants. 

PITNEY,  V.  C.  The  case  made  by  the  bill 
Is  this:  John  Kocher  died  seised  of  a  lot  of 
land  in  Newark,  Incumbered  by  a  mortgage 
given  to  William  T.  Haines,  which  has  since 
his  death  come  by  assignment  to  the  com- 
plainant. Subsequent  to  the  Haines  mort- 
gage, but  in  John  Kocher's  lifetime,  the 
mortgaged  and  other  premises  of  the  dece- 
dent were  subjected  to  a  lien  for  assess- 
ments for  benefits;  and  the  complainant,  who 
is  the  son  of  John  Kocher,  loaned  his  fa- 
ther the  money  with  which  to  pay  those  as- 
sessments, amounting  to  $450.  John  Kocher 
died  seised  of  the  premises  in  1879,  and  de- 
vised them  to  his  widow  for  life,  and  at 
her  death  to  his  children.  The  widow  sur- 
vives, and  is  a  defendant  She  gave  to  the 
complainant  a  mortgage  upon  her  interest  in 
the  lot  In  question,  to  secure  him  for  the 
amount  he  had  advanced  to  his  father  in  his 
lifetime  to  pay  the  assessment  in  question. 
The  testator  left  no  personal  estate  whatev- 
er. Subsequently  the  city  of  Newark  took 
by  condemnation  proceedings  the  mortgaged 
premises,  and  two  other  lots  of  land  near 
by,  of  which  the  testator  died  seised,  and  the 
price  was  paid  to  the  defendant  trust  com- 
pany to  hold  in  trust  for  the  purposes  of  the 
will.  The  complainant  files  his  bill  asking 
to  have  paid  out  of  the  fund  (1)  the  amount 
due  upon  the  Haines  mortgage,  and  (2)  the 
amount  due  on  the  mortgage  given  to  him  by 
his  mother  to  secure  the  money  advanced  by 
him  to  his  father,  and  in  support  of  this  last 
claim  asserts  a  right  of  subrogation  to  the 
lien  of  the  assessment  which  the  money  so 
advanced  went  to  pay. 

To  this  part  of  the  bill  the  trust  company 
demurs,  and  I  think  the  demurrer  is  well 
taken.  The  case  Is  not  governed  by  the  doc- 
trine of  subrogation.  The  complainant  was 
not,  at  the  time  he  advanced  the  money  to 


his  father,  Interested  In  any  wise  In  the 
property  in  question,  and  occupied  the  posi- 
tion simply  of  a  creditor  of  his  fatheu  for 
money  which  the  father  happened  to  use  for 
the  payment  of  that  incumbrance.  I  know 
of  no  principle  upon  which  he  can  claim 
subrogation.  The  right  of  subrogation  must 
either  arise  out  of  the  circumstance  that  the 
party  paying  or  asking  subrogation  was  in- 
terested In  the  property,  and  entitled  to  pay 
the  Incumbrance  in  order  to  protect  himself, 
or  he  must  have  made  the  payment  at  the 
request  of  either  the  debtor  or  the  lienor, 
with  the  understanding  that  he  should  be 
subrogated.  This  latter  Is  called  "subroga- 
tion by  convention."  .A  leading  case  1b 
Payne-  v.  Hathaway,  3  Vt  212,  but  the  pres- 
ent case  is  not  within  the  principle  of  that 
case.  There  a  party  recovered  a  judgment 
against  the  owner  of  land,  and  made,  as  he 
supposed,  a  valid  levy.  The  land  was  sub- 
ject to  a  mortgage  of  $2,000,  and,  supposing 
that  his  levy  gave  him  a  valid  lien,  the  judg- 
ment creditor  borrowed  money  to  pay  the 
same,  and  gave  a  mortgage  on  the  lands  to 
the  lender  of  the  money  to  secure  him.  Sub- 
sequently It  was  decided  by  the  courts  that 
the  judgment  creditor's  lien  was  invalid,  and 
hence  the  mortgage  he  had  given  was  worth- 
less. The  lender  of  the  money  filed  a  bill 
for  relief  against  the  land  for  the  amount  of 
the  money  advanced,  and  it  was  held  that  he 
was  entitled  to  subrogation.  That  1b  an  ex- 
treme case.  But  the  present  case  is  not 
within  it  The  demurrer  must  be  sustained; 
but,  of  course,  this  decision  does  not  affect 
the  right  of  the  complainant  to  be  paid  the 
amount  due  on  the  mortgage  which  he  holds 
by  assignment,  or  his  right  to  be  paid  the 
amount  of  his  mother's  life  interest  In  the 
fund. 

(R  N.  J.  1  M) 
DIEFFENBACH  v.  GRECE. 
(Prerogative  Court  of  New  Jersey.    Feb.  IS, 
1898.) 

Wkxs— Capacity  op  Tbstatob  to  Mass— Viroum 
Influence. 

1.  Testator,  when  she  made  the  will,  which 
was  in  German,  was  72  years  of  age,  and  could 
understand  English  with  difficulty.  At  the  time 
it  was  executed,  she  had  been  confined  to  her 
bed,  was  unable  to  retain  nourishment,  and 
was  slowly  dying  of  starvation.  The  attending 
physician  was  prescribing  morphine  to  relieve 
her  from  pain,  and,  when  the  will  was  made, 
she  was  constantly  under  its  influence,  although 
capable  of  being  aroused  to  intelligence.  When 
the  will  was  made,  her  husband  was  present, 
but  apparently  did  nothing  to  influence  her. 
A.  former  will,  in  English,  had  been  made,  about 
a  month  previous,  in  which  her  property  was 
not  disposed  of  advantageously  to  him.  Testa- 
tor, when  making  the  second  will,  informed  the 
attorney  making  it  that  she  had  not  understood 
the  former  will,  as  it  was  in  English.  Bdd,  that 
testator  possessed  sufficient  capacity  to  make 
the  will. 

2.  There  was  no  evidence  to  show  the  will  was 
the  production  of  undue  influence. 

Appeal  from  orphans'  court,  Hudson  coun- 
ty;  Hudspeth,  Judge. 
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Appeal  from  a  decree  of  the  orphans'  court 
probating  what  purports  to  be  the  last  will 
and  testament  of  Christina  Trlppensee.  Af- 
firmed. 

James  B.  Vredenburgh,  for  appellant 
James  A.  Gordon,  for  respondent.  Clarence 
Kelsey,  for  Ernst  Trlppensee.. 

McGILIi,  Ordinary.  Christina  Trlppensee 
executed  two  wills,  so  far  as  appears  by  the 
proofs  In  this  case,— one  on  the  3d  of  May, 
1804,  and  the  other  upon  the  31st  day  of  the 
same  month.  The  latter  was  ordered  to  be 
admitted  to  probate  by  the  decree  of  the. 
orphans'  court  now  In  question,  and  this  in- 
quiry, reviewing  the  correctness  of  the  de- 
cree, deals  with  its  validity.  Mrs.  Trlppen- 
see died  on  the  8th  of  June,  1804,  in  the  sev- 
enty-second year  of  her  age.  She  had  been 
twice  married— First,  to  John  George  Steln- 
bromm,  who  died  In  1885,  by  whom  she  had 
one  child,  the  appellant,  Catharine  Dleffen- 
bach;  and,  second,  In  1800,  to  Ernst  Trlp- 
pensee, a  man  10  or  12  years  her  Junior,  who 
survives  her.  She  left  an  estate  worth  less 
than  $10,000,  consisting  of  a  house  and  two 
lots  on  Sherman  avenue,  in  Jersey  City, 
where  she  lived  at  her  death,  valued,  with 
its  furniture,  at  about  $2,000;  a  mortgage 
for  $1,000,  upon  the. house  in  which  her 
daughter,  Mrs.  Dleffenbach,  lived,  on  Zabrls- 
kie  street,  in  Jersey  City;  and  a  promissory 
note  for  $6,000,  made  to  her  by  Niven  &  Co., 
for  money  loaned.  The  will  of  May  3, 1894, 
gave  the  $6,000  note  to  her  daughter,  the 
$1,000  mortgage  to  her  daughter's  eldest  son, 
a  young  man  23  years  of  age,  who  is  blind, 
or  partly  so,  and  her  household  furniture  to 
her  husband,  and  also  devised  the  Sherman 
avenue  property  to  her  husband  and  daugh- 
ter; the  husband  to  take  It  for  his  life  or 
until  he  should  remarry,  and  the  daughter 
to  take  the  remainder  in  fee;  the  daughter 
to  pay  all  taxes  and  water  rents,  so  that  the 
husband's  enjoyment  'should  be  free  from 
those  charges.  It  appoints  Frederick  Dlef- 
fenbach, Jr.,  the  nephew  of  the  husband  of 
the  appellant,  its  executor.  The  last  will,  of 
May  31st,  gives  the  entire  estate,  real  and 
personal,  to  the  husband  of  the  testator,  for 
his  life,  with  the  remainder  to  the  daugh- 
ter, and  provides  that  the  executor  of  the 
will  shall  have  power  to  sell  the  real  estate 
if  It  shall  be  to  the  Interest  of  the  estate  to 
do  so,  and  if  the  husband  of  the  testatrix 
shall  be  of  that  opinion,  in  which  case  the 
executor  is  to  invest  the  proceeds  of  sale. 

in  early  life  Mrs.  Trlppensee  was  in  re- 
ligious belief  a  Lutheran,  as  were  her  rela- 
tives, but  about  30  years  before  her  death 
she  took  interest  in  the  Christian  Israel- 
ites, and  thereafter  worshiped  with  them. 
Among  them  she  met  Ernst  Trlppensee, 
whom  she  subsequently  married.  He  ap- 
pears to  be  a  zealous  member  of  that  re- 
ligious sect,  and,  because  of  his  obtrusive 
zeal  In  furthering  its  interests,  to  have  been 


displeasing  to  his  wife's  relatives;  so  dis- 
pleasing that  the  marriage  led  to  a  tempo- 
rary estrangement  between  Mrs.  Trlppensee 
and  her  relatives,  which  later  took  perma- 
nent shape  in  relations  more  or  less  formal 
and  strained.  Trlppensee  was  a  carpenter 
by  trade,  but  did  little  work  after  his  mar- 
riage. He  had  a  small  sum  of  money,  with 
the  aid  of  which,  supplementing  his  wife's 
Income,  he  and  his  wife  managed  to  live,  In 
the  lower  floor  of  the  Sherman  avenue  prop- 
erty, the  upper  floor  being  let  to  tenants. 
In  March,  1894,  it  developed  that  Mrs.  Trlp- 
pensee was  afflicted  with  a  cancer  in  the 
stomach,  which  soon  destroyed  her  ability 
to  retain  food  and  secure  nourishment  She 
became  emaciated,  and,  as  the  disease  pro- 
gressed, suffered  so  much  pain  that  her  phy- 
sician commenced  to  administer  morphine  to 
relieve  her.  In  April  it  was  recognized  that 
It  would  not  be  long  before  further  nourish- 
ment would  become  impracticable,  and  she 
would  die  of  starvation.  Mrs.  Dleffenbach 
lived  about  two  blocks  from  her  mother, 
and,  during  her  mother's  illness,  was  as  at- 
tentive as  her  home  duties  and  troubles 
would  permit  After  a  sickness  of  several 
weeks,  her  husband  died,  on  the  11th  of 
April,  1894,  leaving  her  with  six  children,  the 
eldest  of  whom  was  the  blind  son  already  men- 
tioned. But,  with  all  this  trouble  at  home, 
she  saw  her  mother  nearly  every  day,  and  fre- 
quently sent  specially  prepared  dishes  for  her. 
Trlppensee  and  Dr.  Joseph  L.  Niven  bestowed 
all  the  other  care  that  the  sick  woman 
received.  The  husband  was  constantly  with 
her,  assiduously  and  tenderly  performing 
every  duty.  It  Is  insisted  that  the  proofs 
demonstrate  that  the  testatrix  feared  him, 
but  my  conclusion  upon  them  is  that  the 
suggestion  of  fear  on.  her  part  Is  true  only  to 
the  extent  that  she'  believed  that  her  bus- 
band  would  not  approve  of  any  disposition 
of  her  property  that  would  not  make  provi- 
sion for  him  during  his  life.  The  entire  es- 
tate was  small.  He  claimed  that  he  was  too 
feeble  In  health  to  work,  and  it  appeared  to 
her  to  be  Ingratitude,  after  his  devotion  to 
her,  to  deprive  him  of  the  income  of  any 
part  of  her  estate.  Her  fear  was  of  his  dis- 
appointment and  his  possible  reproach  of 
her  If  she  should  refuse  to  give  him  the  in- 
come of  her  estate  for  his  life.  It  does  not 
appear  what  the  daughter's  means  of  liveli- 
hood were,  or  that  she  was  so  straitened  In 
circumstances  after  the  death  of  her  hus- 
band as  to  make  a  portion  of  her  mother's 
Income  of  great  importance  to  her.  There 
is  no  doubt  that  she  desired  to  share  imme- 
diately. In  her  mother's  estate;  but  whether 
that  was  because  of  her  need,  or  because  of 
her  dislike  to  Trlppensee,  or  because  of  both, 
is  Indeterminable  from  the  evidence.  Pos- 
sibly she  needed  the  assistance,  and  that 
fact  contended  In  the  mother's  mind  with 
her  disposition  to  provide  for  her  husband  as 
he  wished.  In  April,  Dr.  Niven  resorted  to 
morphine  to  alleviate  the  pains  Mrs.  Trippen- 
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see  suffered.  He  commenced  by  giving  ber 
one-eighth  of  a  grain  every  evening,  and 
after  that,  as  she  became  more  accustomed 
to  the  drug,  and  less  affected  by  it,  be  in- 
creased the  size  and  frequency  of  the  dose, 
reaching  two  grains  a  day  before  she  died. 

On  the  afternoon  of  the  3d  of  May,  at  about 
2  o'clock,  Jacob  Kolb,  a  brother  of  Mrs.  Trip- 
pensee, called  to  see  her.  He  Is  a  Lutheran 
minister.  He  had  quite  vigorously  opposed  his 
sister's  marriage  to  Trippensee,  and  was  so  of- 
fended by  it  that  for  a  year  or  more  after  the 
marriage  he  did  not  visit  her.  When  he  called, 
on  the  3d  of  May,  he  advised  his  sister  that 
she  should  make  a  will,  and  that  her  property 
should  be  given  to  Mrs.  Dleffenbach,  her  daugh- 
ter. Mrs.  Dleffenbach  was  present  at  this  con- 
versation, and  took  part  In  It.  She  says  that 
her  mother  expressed  a  wish  to  make  a  will, 
and  talked  with  her  uncle  about  its  terms,  con- 
cluding upon  such  a  will  as  that  which  was 
made  that  day;  that  her  mother  said  that  Trip- 
pensee should  be  gotten  out  of  the  way  when 
the  will  should  be  executed,  and  also  that  some 
one  should  be  procured  to  draw  the  will.  It 
appears  that,  immediately  after  this  conversa- 
tion, Jacob  Kolb  went  away,  and  that  about  5 
o'clock  In  the  afternoon  Elizabeth  Kolb,  the 
wife  of  another  brother  of  Mrs.  Trippensee, 
with  ber  daughter,  came  from  New  York  to  the 
Trippensee  house;  that,  shortly  thereafter, 
Trippensee  was  sent  to  Dr.  NIven's  office  for 
medicine,  where  he  was  detained,  as  though  by 
preconcerted  arrangement,  for  an  hour,  first 
in  waiting  in  an  ante-chamber  for  an  audience 
with  the  doctor,  and  then  in  a  long  conversa- 
tion in  which  the  physician  engaged  him;  that 
Frederick  Dleffenbach,  the  nephew  of  the  ap- 
pellant's husband,  who  Is  a  New  York  lawyer, 
about  that  time  came  to  the  appellant's  house, 
and  the  appellant's  son  William,  the  blind  son, 
called  two  gentlemen  to  his  mother's  house,  to 
act  as  witnesses  to  the  will;  and  that  then  the 
lawyer  and  witnesses,  Mrs.  Dleffenbach,  and 
her  son  went  to  the  house  of  Mrs.  Trippensee, 
arriving  there  after  Trippensee  had  gone  to  the 
doctor's.  Frederick  Dleffenbach  then  prepar- 
ed the  will,  and  It  was  executed  while  Mrs. 
Trippensee  was  surrounded  by  those  who  were 
favorable  to  the  claims  of  her  daughter,— the 
daughter  herself,  ber  son,  her  nephew,  her 
aunt,  and  her  cousin,  and  two  gentlemen  who 
were  not  unfriendly.  These  two  gentlemen  sat- 
isfy me  that  Mrs.  Trippensee  appreciated  what 
she  was  doing,  although  she  was  feeble  and  In 
bed.  One  of  them  says  that  "the  only  dif- 
ference that  occurred"  was  that  Mrs.  Trippen- 
see insisted  that  Mrs.  Dleffenbach  should  pay 
the  taxes,  remarking  that  "Ernst  had  little 
enough  to  live  on";  that  Mrs.  Trippensee  urged 
them  to  hurry,  that  Ernst  would  come;  and, 
when  the  work  was  completed,  she  "thanked 
God"  that  it  was  finished.  It  thus  appears  that 
within  a  few  hours  the  subject  of  will  making 
was  broached,  and  the  will  became  an  accom- 
plished thing,  and  that  although  the  will  was 
made  under  the  supervision  and  influence  of 
the  daughter  and  her  relatives,  and  In  the  ab- 


sence of  the  husband,  the  husband  was  not  en- 
tirely excluded  from  a  share  In  the  property. 
The  will  in  dispute  was  made  28  days  later. 
The  disease  from  which  Mrs.  Trippensee  suf- 
fered had  then  progressed  so  far  that  Dr.  NIven 
had  given  up  all  hope  of  her  recovery,  and 
was  prescribing  morphine  merely  to  relieve  ber 
from  pain.  He  says  that  he  had  increased  the 
dose  so  that  at  that  time  she  was  taking  three- 
quarters  of  a  grain  a  day,  and  was  constantly 
under  the  Influence  of  the  drug.  The  testimony 
of  other  witnesses  exhibits  that  she  was  gen- 
erally asleep  or  in  a  lethargic  condition,  but  at 
the  same  time  was  capable  of  being  aroused  to 
Intelligence. 

Dr.  Romeo  F.  Chabbert,  a  physician  of  the 
highest  character  and  standing,  with  an  expe- 
rience of  many  years'  practice  in  his  profession, 
was  called  by  the  orphans'  court,  with  the  as- 
sent of  all  parties  to  the  controversy,  to  testify 
touching  the  effect  of  morphine  upon  the  hu- 
man system.  He  said  that,  in  his  observation, 
the  controlling  effect  of  a  dose  of  morphine 
passes  away  in  about  two  noun;  that  the 
drug  does  not  accumulate  In  the  system,  but, 
like  alcohol,  acts  temporarily,  and  passes  away. 
He  Is  of  opinion  that  the  continuous  subjec- 
tion of  the  person  to  its  use  for  months  would 
weaken  his  power  of  resistance  to  the  Impor- 
tunity of  others;  but  he  does  not  think  that 
one-quarter  of  a  grain  of  morphine,  administer- 
ed every  six  or  eight  hours  to  a  woman  in  pain, 
would  have  any  influence  upon  her  mind.  Of 
such  a  case  he  says  that  an  hour  after  taking  a 
quarter  of  a  grain  she  would  be  in  full  posses- 
sion of  her  mental  faculties,  and,  if  wakened 
10  or  15  minutes  after  taking  the  dose,  she 
would  at  first  be  confused,  but.  the  effect  pass- 
ing over,  she  would  be  in  possession  of  her 
mental  faculties.  The  doctor  was  shown  the 
signature  of  Mrs.  Trippensee  to  the  will  in  dis- 
pute, and  was  unable  to  detect  any  sign  of  a 
nervous  trembling  of  the  hand,  and  expressed 
the  opinion  that  the  person  who  wrote  the  sig- 
nature was  not  at  that  time  under  the  in- 
fluence of  morphine  to  any  considerable  degree. 

The  will  of  May  31st  was  executed  in  the 
presence  of  William  Grece,  a  reputable  lawyer 
of  Jersey  City,  two  neighbors,  and  the  husband 
of  Mrs.  Trippensee.  As  has  been  stated,  it  dif- 
fers from  the  earlier  will  In  that  it  gives  the 
husband  the  $6,000  note  and  $1,000  mortgage, 
as  well  as  the  Sherman  avenue  property,  for  his 
life,  and  thereby  is  apparently  more  favorable 
to  him  than  the  earlier  will.  Trippensee  says 
that,  on  the  evening  of  the  30th  of  May,  a 
young  man  named  Edward  Hirsh  came  to  see 
him,  and  that  his  wife  then  said:  "Ernst,  now 
Edward  is  here,  go  around  to  Mr.  Meyers  and 
Mr.  Davis  to  come  around  here,  that  something 
be  made,  or  else  they  will  come,  and  take  ev- 
erything away  from  me,  and  will  leave  me 
nothing."  He  says  that  he  did  not  then  know 
that  the  will  of  May  3d  had  been  made,  and 
that  he  told  her  not  to  worry,  that  his  God 
would  take  care  of  him;  that  the  next  morn- 
ing he  offered  to  go  and  get  Mr.  Grece,  who  is 
a  German,  and  had  theretofore  been  employed 
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by  bis  wife;  and  that  she  appeared  to  him  to 
be  pleased,  and  told  him  to  do  so;  that,  locking 
her  In  the  house  alone,  he  ran  and  asked  Mr. 
Grece  to  come  to  her,  and  then  immediately  re- 
turned home;  that  10  or  15  minutes  later  Mr. 
Grece  followed  him,  and  Inquired  of  his  wife 
what  she  wanted  him  for,  and  she  replied  that 
she  wanted  to  have  a  will  made;  that  Mr. 
Grece,  haying  a  place  prepared  for  him  to  write 
upon,  sent  htm  (Mr.  Trlppensee)  to  get  witness- 
es for  the  will,  and  he  went  out,  leaving  Mr. 
Grece  alone  with  his  wife,  and  found  Mrs.  Da- 
vis, a  next-door  neighbor,  and  Elijah  V.  Mey- 
ers, a  real-estate  and  Insurance  agent,  both  of 
whom  had  known  his  wife,  and  consented  to 
act  as  witnesses.  Mr.  Grece  testifies  that  Mrs. 
Trlppensee  said  to  him:  "I  want  to  make  my 
win.  Will  you  look  out  for  Ernst?  The  other 
will  was  lost  or  destroyed,  and  I  have  signed 
some  papers  recently  that  Mr.Dieffenbach  read 
to  me.  They  were  read  to  me  In  English,  and  I 
didn't  understand  it,  and  were  read  to  me  In 
a  hurry,  and  I  really  don't  know  what  It  was 
that  I  have  signed."  He  says  that  he  then 
questioned  her  as  to  how  she  wanted  to  dis- 
pose of  her  estate,  and  she  told  him  that  she 
wanted  It  to  go  to  her  husband  for  his  life,  and 
then  to  her  daughter.  He  says  that  she  ap- 
peared to  him  to  understand  what  she  was  do- 
ing; that  she  was  sick,  but  conversed  with  in- 
telligence for  three-quarters  of  an  hour,  while 
her  husband  was  finding  the  witnesses;  that, 
when  the  witnesses  came,  he  (Grece)  trans- 
lated the  will  to  her  In  German,  and  then  asked 
her  If  he  should  make  known  Its  contents  to  the 
witnesses,  to  which  she  replied  that  he  might 
read  It  to  them,  that  there  was  no  secret  In  it, 
and  that  he  then  read  the  win  In  English  to  the 
witnesses,  neither  of  whom  understood  Ger- 
man. It  appears  that  Mrs.  Trlppensee  could 
speak  English  with  difficulty,  but  that  she  un- 
derstood best  when  she  was  addressed  in  her 
native  language. 

The  formalities  required  In  the  execution  of 
the  will  were  duly  observed.  The  witnesses  had 
each  known  Mrs.  Trlppensee  about  six  years. 
They  agree  that  she  was  very  weak  when  the 
will  was  executed,  but  that  she  had  sufficient 
strength  to  raise  herself  In  bed  to  a  sitting 
posture,  take  a  book  on  her  knee,  and  sign  her 
name.  They  thought  that  she  displayed  as  much 
intelligence  as  she  had  ever  before  exhibited. 
It  appears  that  Trlppensee  was  in  the  room 
during  the  presence  of  the  witnesses,  but  that 
he  did  not  do  anything,  apparent  to  them,  to 
influence  or  control  his  wife's  full  agency.  He 
did  not  even  assist  her  to  rise  when  she  prepar- 
ed to  sign  the  will,  though,  after  she  had  sign- 
ed, he  helped  her  to  He  down  again.  It  Is  pos- 
sible, from  the  fact  that  the  wife  was  dependent 
upon  him  for  every  attention  she  received,  to 
the  most  trivial  and  menial  office,  that  he  may, 
by  threats  or  coercion,  have  dominated  her  will; 
but  there  is  no  evidence,  save  In  presumption 
from  circumstances,  that  he  essayed  In  the 
slightest  degree  to  induce  his  wife  to  do  that 
which  she  would  not  have  done  If  she  had  been 
left  to  herself.    The  Influence  of  his  kind  of- 


fices to  the  suffering,  dying  woman  is  not  to  be 
accounted  against  him.  His  presence  at  the  ex- 
ecution of  the  win,  and  his  participation  in  the 
production  of  the  instrument,  are  explained  by 
his  doty  In  respect  of  those  offices.  Against 
the  necessity  of  his  ministration  to  the  wants  of 
his  wife  and  his  testimony,  direct  and  positive, 
that  he  did  not  coerce  her  to  make  the  will, 
his  part  in  the  preparation  of  the  Instrument 
cannot  prevail.  • 

The  insistence  of  Mrs.  Trlppensee  when  the 
will  of  May  3d  was  made,  that  the  taxes  upon 
the  Sherman  avenue  property  should  be  paid  by 
her  daughter,  and  her  remark  that  Ernst  had 
little  enough  to  live  on,  and  her  baste  to  get 
through  the  execution  of  the  will  before  her 
husband  should  return  from  Dr.  Niven's,  im- 
press me  that  she  was  not  entirely  satisfied  that 
she  had  treated  her  husband  justly.  It  may 
well  be  that,  after  making  that  win,  she  med- 
itated upon  the  patient  continuance  of  her  hus- 
band's devotion  to  her,  and  concluded  that  the 
gift  of  the  entire  Income  from  her  small  estate 
would  best  emphasize  her  appreciation  and 
gratitude.  Moreover,  she  may  have  been  In- 
fluenced to  make  the  change  from  the  wfll  of 
May  Sd  because  that  win  did  not  procure  from 
her  any  more  attention  from  the  women  who 
were  interested  In  Its  production  than  they  had 
rendered  her  before  it  was  made.  I  am  of  opin- 
ion that  Mrs.  Trlppensee  possessed  sufficient 
capacity  to  make  the  disputed  wffi,  and  that  it 
has  not  been  shown  that  that  document  is  the 
product  of  undue  Influence.  I  wlU  affirm  the 
decree  of  the  orphans'  court 


(H  N.  J.  B.  649) 

8GHMALZ  t.  WOOLEY  et  al. 

(Court  of  Chancery  of  New  Jersey.     Feb.  5, 
1898.) 

Trade-Marks  —  Injunction  —  Complaint — Stat- 
utes— Special  and  Local  Laws—  Subject* 
amd  Titles  or  Acts — Construction. 

1.  A  bUl  on  behalf  of  an  association  of  jour- 
neymen hatters,  against  manufacturers  of  hats, 
to  enjoin  them  from  using  a  counterfeit  of  the 
union  label  adopted  by  it,  because  the  factory  is 
not  working  under  the  jurisdiction  of  such  as- 
sociation, cannot  be  sustained,  where  it  does 
not  allege  that  said  association  is  the  owner 
thereof,  or  that  it  is  trading  in,  the  hats  or  caps 
to  which  the  label  is  applied,  or  has  ever  put 
them  on  the  market. 

2.  Gen.  St  p.  3678,  §§  1,  2,  5,  enact  that  as- 
sociations of  workingmen  may  adopt  for  their 
protection,  labels  and  trade-marks,  announcing 
that  goods  manufactured  by  members  thereof 
are  so  manufactured;  that  persons  conterfeit- 
ing  such  labels  shall  be  guilty  of  a  misdemean- 
or; that  every  such  association  adopting  a  label 
may  enjoin  the  manufacture,  use,  display,  or 
sale  of  any  such  counterfeits;  and  that  aU 
courts  having  jurisdiction  thereof  shall  grant 
an  injunction  to  prevent  such  manufacture,  use, 
display,  or  sale,  award  complainant  damages, 
require  defendants  to  pay  to  the  party  injured 
the  profits  derived  from  such  use,  and  order  the 
counterfeit  destroyed.  Held  unconstitutional, 
as  a  local  law,  granting  to  certain  associations 
exclusive  privileges. 

3.  Act  March  23,  1892,  is  entitled  "A  further 
supplement  to  an  act  entitled  'An  act  to  protect 
trade-marks  and  labels.'  "    There  was  no  act 


Digiti 


zed  by  G00gk 


640 


89  ATLANTIC  BBPOBTEB. 


(N.J. 


•entitled  "An  act  to  protect  trade-marks  and  la- 
bels," the  only  previous  act  relating  to  the  sub- 
ject of  labels  and  trade-marks  being  the  act  of 
1889  (8  Gen.  St  p.  3678),  entitled  "An  act  to 
provide  for  the  adoption  of  labels,  trade-marks, 
and  forms  of  advertising  by  associations  or 
unions  of  workingmen  and  to  regulate  the 
same."  The  latter  act  was  unconstitutional  as 
a  private  law  granting  exclusive  privileges. 
Had  that,  assuming  that  the  title  to  the  act  of 
1892  Is  to  be  read  as  referring  to  the  act  of 
1889,  the  former  is  a  supplement  to  an  act  to 
provide  for  the  adoption  of  labels  by  associa- 
tions of  workingmen,  to  which  restricted  object 
the  act  itself  must  be  limited,  though  the  enact- 
ing part  embraces  all  kinds  of  persons,  and 
thereby  makes  it  valid. 

4.  The  act  of  1889  (3  Gen.  St.  p.  8678)  is  en- 
titled "An  act  to  provide  for  the  adoption  of 
labels,  trade-marks,  and  forms  of  advertising 
by  associations  or  unions  of  workingmen  and  to 
regulate  the  same."  Edd,  that  the  words  "the 
same"  cannot  be  read  as  referring  to  labels, 
trade-marks,  and  forms  of  advertising  general- 
ly, instead  of  to  those  only  adopted  by  associa- 
tions or  unions. 

5.  Act  April  16, 1897,  "to  amend  and  correct" 
the  titles  of  the  acta  of  1892  and  1896,  and  to 
declare  the  true  intent  and  purpose  of  the  titles 
hereby  amended  and  corrected,"  provides  that 
the  title  of  the  act  of  1892,  entitled  "A  further 
supplement  to  an  act  entitled  'An  act  to  pro- 
tect trade-marks  and  labels,'  "  should  be  amend- 
ed so  as  to  read  "A  supplement  to  an  act  en- 
titled 'An  act  to  provide  for  the  adoption  of  la- 
bels, trade-marks  and  forms  of  advertising  by 
associations  or  unions  of  workingmen  and  to 
regulate  the  same.' "  The  title  to  the  act  of 
1895,  amending  the  act  of  1892,  was  amended 
in  like  manner.  Hdd,  that  the  title  of  the  act 
of  1897  only  extends  to  labels  and  trade-marks 
adopted  by  associations  or  unions  of  working- 
men,  and  the  body  of  the  original  act,  or  of  any 
supplement  thereto,  must  be  restricted  to  such 
labels  and  trade-marks;  and  hence  such  legisla- 
tion is  unconstitutional,  as  a  special  law  grant- 
ing an  exclusive  privilege. 

6.  The  court  cannot  reject  a  part  of  the  title 
of  an  aqt  for  the  purpose  of  saving  the  act. 

Bill  by  Frederick  W.  Schmalz,  who  sues, 
etc.,  against  Edwin  Wooley  and  others,  for 
an  injunction  and  damages.  Heard  on  de- 
murrer to  the  bill.   Demurrer  sustained. 

J.  A.  Beecher,  for  complainant  Guild  & 
Lum,  for  defendants. 


STEVENS,  T.  0.  This  bill  is  filed  on  behalf 
of  an  unincorporated  association  of  Journey- 
man hatters  known  as  the  Union  Hat  Mak- 
ers* Association  of  Newark,  N.  J.,  of  which 
complainant  is  president  It  alleges  that  the 
association,  on  September  16,  1896,  caused  to 
be  filed  for  record  with  the  secretary  of  state 
duplicate  copies  of  the  label,  trade-mark, 
etc.,  before  that  time  adopted  by  said  as- 
sociation, and  that  the  same  has  been  own- 
ed and  in  actual  use  by  the  United  Hat- 
ters of  North  America  and  by  the  Union  Hat 
Makers'  Association,  a  subassociatlon,  and  the 
other  subassociations  and  local  unions  of 
Journeymen  hatters  throughout  the  United 
States  and  Canada,  for  about  10  years  past 
"for  the  purpose  of  designating,  making 
known,  or  distinguishing  goods,  wares,  mer- 
chandise, or  other  product  of  labor,  as  hav- 
ing been  made,  manufactured,  produced,  pre- 
pared, packed,  or  put  on  sale  by  such  per- 


sons or  associations  or  unions  of  working- 
men  known  as  Journeyman  hatters,  or  by  a 
member  or  members  of  such  associations  or 
unions";  and  that  the  class  of  merchandise 
to  which  the  label  has  been  appropriated 
consists  of  hats  and  caps  upon  which  the 
skilled  labor  required  has  been  done  by  a 
member  of  the  United  Hatters  of  North 
America  or  of  the  subassociations  or  local 
unions  of  journeyman  hatters  belonging 
thereto.  The  label  consists  of  a  picture  or 
representation  of  a  globe,  over  which  is 
written  the  words  "Union  Made,"  and  around 
which  Is  written  "The  United  Hatters  of 
North  America."  The  bill  alleges  (after 
stating  the  rules  and  regulations  of  the 
United  Hatters  and  some  other  particulars, 
to  which  it  is  not  necessary  to  advert)  that 
the  defendants  Wooley  and  Crane,  of  the 
city  of  Newark,  are  and  have  been  for  more 
than  three  years  last  past  partners  in  trade, 
engaged  In  the  business  of  manufacturing 
and  selling  hats  in  large  quantities  at  their 
factory  in  Fair  street  Newark,  and  that 
they  are  now,  and  for  the  last  three  years 
have  been,  wrongfully  and  knowingly  using 
a  counterfeit  or  imitation  label  on  all  or 
nearly  all  hats  finished  at  and  sent  out  from 
their  factory,  and  that  their  factory  is  a 
"foul  shop,"  not  working  under  the  jurisdic- 
tion of  the  said  United  Hatters  of  North 
America.  The  bill  prays  for  an  injunction 
and  damages.    The  defendants  demur. 

The  complainant  puts  his  title  to  relief- 
First,  on  the  principle  on  which  equity  or- 
dinarily interferes  in  such  cases;  and,  sec- 
ondly, on  the  provisions  of  those  acts  of 
legislature  which  provide  for  the  adoption 
of  labels  by  unions  of  workingmen. 

His  first  position  is  clearly  untenable,  In 
view  of  the  decision  in  Schneider  v.  Wil- 
liams, 44  N.  J.  Eq.  391,  14  Atl.  812.  That 
case  is,  in  all  its  essential  features,  identical 
with  the  case  in  hand.  In  both  cases  a  la- 
bel was  adopted  which  was  to  be  placed 
upon  goods  made  by  members  of  the  as- 
sociation only.  In  both  cases  such  labels 
had  been  used  for  a  considerable  period  of 
time,  and  in  both  cases  the  defendants  were 
alleged  to  be  conducting  their  business  In 
such  manner  as  to  deceive  those  who  dealt 
with  them.  But  In  neither  case  did  the  bill 
show  that  the  complainant,  or  those  whom 
he  represented,  had  any  property  right  in 
the  goods  labeled.  In  referring  to  the  bill 
then  before  him,  Vice  Chancellor  Van  Fleet 
said  that  It  was  defective  in  this  respect:  It 
did  "not  show  that  the  complainants  have 
applied  their  mark  or  label  to  a  vendible 
commodity,  of  which  they  are  the  owners 
or  in  which  they  trade,  and  that  they  have 
put  such  commodity,  marked  with  their 
mark,  on  the  market"  The  case  in  hand  dis- 
closes the  same  defect  It  is  not  anywhere 
alleged  that  the  association  of  journeyman 
hatters,  on  whose  behalf  complainant  sues, 
are  the  owners  of  or  that  they  are  trading 
in  the  hats  or  caps  to  which  the  label  is  ap- 
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piled,  or  that  they  have  ever  pat  them  on 
the  market  Without  overruling  this  deci- 
sion, It  would  be  Impossible  to  give  com- 
plainant relief  on  the  ground  of  the  ordi- 
nary practice  of  courts  of  equity  In  dealing 
with  trade-marks  or  labels.  The  case  of 
Schneider  v.  Williams  has  been  followed  in 
Weener  v.  Brayton,  152  Mass.  101,  25  N.  B. 
46,  and  a  similar  conclusion  has  been  reach- 
ed in  McVey  v.  Brendel,  144  Pa.  St  235,  22 
Atl.  912. 

But  it  is  said  that  the  statute  has  confer- 
red a  new  right  upon  these  associations. 
The  first  act  was  passed  in  March,  1888,  the 
year  after  the  decision  in  Schneider  v.  Wil- 
liams, and  presumably  in  view  of  that  deci- 
sion. It  authorizes  the  court  to  enjoin  the 
manufacture,  use,  or  display  of  labels  made 
to  counterfeit  the  labels  adopted  by  associa- 
tions or  unions  of  worklngmen.  This  act  is 
attacked  as  being  contrary  to  that  provision 
of  the  constitution  of  this  state,  which  pre- 
scribes that  the  legislature  shall  not  pass 
private,  local,  or  special  laws  "granting  to 
any  corporation,  association  or  Individual 
any  exclusive  privilege,  immunity  or  fran- 
chise whatever."  The  argument  is  that  the 
legislature  has  conferred  upon  associations 
or  unions  of  worklngmen  a  right  of  proper- 
ty in  labels  or  trade-marks  which  It  has  not 
conferred  upon  other  citizens.  What  is  the 
nature  of  the  right  conferred?  Section  1 
(3  Gen.  St  p.  3678)  enacts  that  it  shall  be 
lawful  for  associations  and  unions  of  worK- 
Ingmen  to  adopt  for  their  protection,  labels, 
trade-marks,  and  forms  of  advertisements 
announcing  that  goods  manufactured  by 
members  of  such  associations  or  unions  are 
so  manufactured.  By  section  2  it  Is  enact- 
ed that  persons  counterfeiting  these  labels, 
etc.,  shall  be  guilty  of  a  misdemeanor  pun- 
ishable by  fine  and  Imprisonment;  and  by 
section  5  it  Is  further  enacted  that  every 
association  or  union  adopting  a  label  may 
proceed  by  suit  in  the  courts  of  this  state 
"to  enjoin  the  manufacture,  use,  display  or 
sale  of  any  such  counterfeits,  and  that  all 
courts  having  jurisdiction  thereof  (1)  shall 
grant  an  Injunction  to  restrain  and  prevent 
such  manufacture,  use,  display  or  sole";  (2) 
shall  award  the  complainant  damages;  (3) 
shall  require  the  defendants  to  pay  to  the 
party  injured  the  profits  derived  from  such 
use;  and  <4)  shall  order  the  counterfeit  de- 
stroyed. 

Now,  it  seems  to  me,  by  these  provisions,  the 
legislature  has  sought  to  convert  what  was  only 
an  Imperfect  right— that  is,  a  right  lneapable  of 
being  asserted  in  a  court  of  justice  against  those 
who  violate  It— into  a  complete  and  perfect  one, 
—a  right  protected  by  both  criminal  and  civil 
sanctions.  Before  Its  passage  the  right  of 
property  in  a  label  or  trade-mark  could  only  be 
asserted  by  those  who  owned  or  traded  In  the 
goods  to  which  it  was  applied.  After  its  pas- 
sage it  was  to  become  a  species  of  property  per 
se,  without  any  reference  to  whether  the  owner 
of  the  label  or  trade-mark  owned  or  traded  In 


the  goods  to  which  It  was  applied  or  not  or  to 
whether  it  had  ever  been  applied  to  any  goods 
or  not  This  new  property  right  was,  however, 
by  the  act  of  1880,  given  only  to  associations  or 
unions  of  worklngmen.  No  doubt  these  words 
apply  to  unincorporated  as  well  as  to  incor- 
porated associations  and  unions.  Giving  to 
them  this,  their  widest,  signification,  it  is  self- 
evident  that  they  embrace  neither  associations 
nor  unions  other  than  associations  or  unions  of 
worklngmen,  nor  individual  citizens.  What 
then,  the  legislature  has  done  is  this:  It  has 
sought  to  give  to  some  associations  and  to  some 
individuals  a  right  or  privilege  which  it  has  not 
given  to  other  associations  and  to  other  in- 
dividuals. On  this  two  questions  arise:  Is  the 
right  in  question  a  "privilege,"  within  the 
meaning  of  the  constitution?  and,  if  a  priv- 
ilege, is  it  one  which  may  be  given  solely  to 
associations  or  unions  of  worklngmen? 

There  are  two  cases  which  seem  to  me  to 
have  an  Important  bearing  on  the  first  question: 
Alexander  v.  City  of  Elizabeth,  56  N.  J.  Law, 
71,  28  Atl.  51,  and  State  v.  Post,  55  N.  J.  Law, 
264,  26  Atl.  683.  In  the  former  case  It  was  held 
that  an  act  which  conferred  upon  the  owners  of 
certain  race  tracks  then  existing  a  right  to  ob- 
tain licenses  on  conditions  more  favorable  than 
were  accorded  to  persons  who  might  thereafter 
wish  to  obtain  them  was  a  special  law,  grant- 
ing an  exclusive  privilege.  This  privilege  was 
a  right  conferred  upon  some  persons  to  acquire, 
on  more  favorable  terms,  what  all  other  per- 
sons might  acquire  on  less  favorable  terms.  If 
It  had  been  given  exclusively  to  those  who  were 
more  favored  and  withheld  altogether  from  oth- 
ers, the  vice  entering  Into  the  legislation  would 
have  been  still  more  apparent.  In  State  v. 
Post  it  was  held  that  a  right  to  plant  oysters, 
given  only  to  those  citizens  of  the  state  now 
using  any  grounds  lying  under  the  tide  water  of 
the  state  for  the  planting  of  oysters,  was  also 
a  privilege,  within  the  meaning  of  the  consti- 
tution, and  that  Inasmuch  as  the  class  to  which 
this  right  was  given  was  a  class  less  extensive 
that  the  whole  class  of  citizens  who  might 
thereafter  wish  to  plant  oysters,  subject  to 
such  general  regulations  as  the  legislature  might 
prescribe,  It  was  special,  and  therefore  uncon- 
stitutional. These  cases  seem  to  me  to  be  in 
point  If  the  rights  there  accorded  were  priv- 
ileges, within  the  meaning  of  the  constitution, 
then  it  appears  to  follow  that  the  exclusive  right 
to  use  the  words,  figures,  and  designs  contain- 
ed in  labels  or  trade-marks,  given  to  unions  of 
worklngmen,  must  be  equally  a  privilege,  and  a 
privilege,  too,  of  considerable  value.  The  right 
to  the  absolute  ownership  of  a  distinguishing 
mark  or  design,  protected  by  all  the  sanctions 
of  the  laW,  which  may  Indicate  either  the  origin 
of  the  article  made,  aside  from  ownership,  or 
the  bodies  or  persons  who  may  have  examined 
or  approved  It  is  undoubtedly  a  valuable  right 
to  many  persons,  under  any  circumstances.  It 
being  clear  that  this  right  so  conferred  upon 
associations  or  unions  of  worklngmen  is  a 
privilege,  in  the  constitutional  sense,  the  ques- 
tion, then,  is  whether  it  is  a  privilege  which 
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may  be  given  solely  to  associations  or  unions 
of  workingmen;  that  Is,  whether  the  law 
which  confers  it  Is  or  is  not  special  It  Is  so, 
unless  it  embraces  the  entire  class  of  persons 
to  whose  condition  or  needs  it  may  be  appro- 
priate. The  law  conferring  the  privilege  must, 
in  the  language  of  Mr.  Justice  Knapp  In  Ran- 
dolph V.Wood,  49  N.  J.  Law, 88,  7  AtL  286,  "em- 
brace all  and  exclude  none  whose  condition  and 
wants  render  such  legislation  equally  neces- 
sary or  appropriate  to  them  as  a  class."  Now, 
the  act  In  question  does  not  embrace  all  whose 
condition  and  wants  render  such  legislation  ap- 
propriate. In  the  first  place,  It  extends  only 
to  associations  or  unions  of  workingmen,  not 
to  individual  worklngmen,  even  'though  those 
worklngmen  may  be  members  of  an  association 
or  union.  It  would,  I  think,  be  difficult  to  as- 
sert that  individual  worklngmen  who  have  ac- 
quired a  reputation  for  what  they  make  might 
not  derive  the  same  kind  of  benefit,  In  greater  or 
less  degree,  from  the  right  to  adopt  a  label,  pro- 
tected by  the  law,  that  associations  might  de- 
rive from  it.  In  the  second  place,  giving  to  the 
word  "workingman"  a  very  broad  significance, 
—a  significance  perhaps  broader  than  fairly  be- 
longs to  it,— and  conceding  it  to  Include  all  who 
work,  whether  with  their  hands  or  with  their 
brains,  it  could  not  be  held  to  embrace  partner- 
ships some  of  whose  members  contribute  cap- 
ital only,  or  corporations  engaged  in  manu- 
facturing or  trading,  and  yet  some  of  these 
firms  and  companies  might  find  It  convenient 
to  have  the  same  privilege,  protected  by  the 
same  sanctions,  as  Is  accorded  to  unions  of 
worklngmen;  for  this  right  Is  broader  than 
the  ordinary  right  to  labels  and -to  trade-marks, 
properly  so  called.  It  seems  plain,  therefore, 
that  this  act  does  exclude  from  Its  operation 
some  classes  of  persons  to  whom  such  legisla- 
tion would  be  appropriate,  and  it  is  therefore 
open  to  the  constitutional  objection  of  being 
a  special  law.  In  State  v.  Julow,  129  Mo;  163, 
31  3.  W.  781,  much  the  same  question  was  in- 
volved. The  court. was  there  considering  the 
constitutionality  of  a  statute  which  made  it  un- 
lawful for  employers  to  discharge  members  of 
labor  unions  on  the  ground  of  their  member- 
ship therein.  It  was  said:  "The  statute  does 
not  relate  to  persons  or  things  as  a  class,— to  all 
workingmen,— but  only  to  those  who  belong  to 
some  lawful  organization  or  society,  evidently 
referring  to  a  trade  union,  labor  union,  etc 
Where  a  statute  does  this,  where  it  does  not  re- 
late to  persons  or  things  as  a  class,  but  to  par- 
ticular persons  and  things  of  a  class,  it  Is  a 
special,  as  contradistinguished  from  a  general, 
law." 

But  it  Is  said  that  the  defect  is  cured  by  the 
act  of  1892  as  amended  by  the  act  of  1895. 
3  Gen.  St  p.  3679.  That  act,  so  amended, 
provides  that  whenever  any  person  or  any  as- 
sociation or  union  of  workingmen  has  adopted 
or  shall  adopt  any  label,  etc.,  it  shall  be  unlaw- 
ful to  counterfeit  it  and  to  use  and  sell  the 
counterfeit  Thus  worded,  it  embraces,  no 
doubt  all  kinds  of  persons  and  associations. 
Conn  v.  People  (111.  Sup.)  37  N.  B.  60.    The 


word  "person"  Is  Inserted,  and  the  word  "as- 
sociation" is  divorced,  by  the  mode  of  expres- 
sion, from  its  exclusive  relation  to  working- 
men.  The  insistment  on  the  part  of  the  de- 
fendants is  that  this  supplement  does  not  com- 
ply with  the  constitutional  requirement  that 
"every  law  shall  embrace  but  one  subject  and 
that  shall  be  expressed  In  Its  tide."  The  title  of 
the  act  of  1898  Is  "A  further  supplement  to  an 
act  entitled  'An  act  to  protect  trade-marks  and 
labels.' "  The  title  of  the  act  of  1896  Is  "An 
act  to  amend  an  act  entitled  'A  further  supple- 
ment to  an  act  entitled  "An  act  to  protect  trade- 
marks and  labels,"  approved  March  23,  1892.'  " 
Now,  the  difficulty  arises  here.  There  Is  upon 
our  statute  books  no  act  entitled  "An  act  to  pro- 
tect trade-marks  and  labels."  The  original  act 
of  1889,  whose  provisions  I  have  already  discuss- 
ed, is  styled  "An  act  to  provide  for  the  adoption 
of  labels,  trade-marks,  and  forms  of  advertising 
by  associations  or  unions  of  worklngmen  and 
to  regulate  the  same."  This  was  the  only  act 
upon  our  statute  books  relating  to  the  subject 
of  labels  and  trade-marks  when  the  act  of  1892 
was  passed.  Under  these  circumstances,  we 
may  deal  with  the  title  of  the  act  of  1892  in  two 
ways:  We  may  consider  it  literally,  or  we  may 
read  it  as  referring  to  the  act  of  1889.  If  we 
take  it  literally,  it  clearly  falls  to  conform  to  the 
constitutional  provision  above  mentioned.  "The 
criterion  In  these  cases,"  says  the  late  chief  Jus- 
tice in  Falkner  v.  Dorland,  54  N.  J.  Law,  410, 
24  All.  408,  "Is  to  ascertain,  as  closely  as  prac- 
ticable, what  Impression,  as  to  the  object  of  the 
statute,  Its  titular  expression  is  calculated  to 
disseminate."  The  expressed  object  of  the  title 
under  consideration  is  to  supplement  another 
act  ▼!*•  an  act  entitled  "An  act  to  protect  trade- 
marks and  labels."  But  as  there  is  no  such  act 
upon  our  statute  books,  it  cannot  be  supple- 
mented. The  expressed  object  of  the  act  of 
1892  is  therefore  incapable  of  being  effectuated. 
The  title  "is  erroneous  In  the  worst  degree,  for 
It  Is  misleading."  Taken  literally,  it  cannot  be 
sustained. 

But  it  is  not  necessary  that  the  title  of  the 
amended  act  should  be  set  out  in  hsec  verba. 
Thus  an  act  the  title  of  which  was  "An  act 
to  amend  the  several  acts  In  relation  to  the  city 
of  Rochester"  was  held  to  sufficiently  express 
its  object  People  v.  Briggs,  50  N.  T.  554,  and 
in  State  v.  Woolard  (N.  C.  1896)  25  S.  B.  719, 
it  was  said  that  If  sufficient  appears  in  the 
title  to  make  it  clear  beyond  cavil  what  prior 
act  is  referred  to,  It  will  be  good.  Does  It 
clearly  appear  In  the  title  of  the  act  of  1892  that 
the  prior  act  referred  to  Is  the  act  of  1889? 
While  I  think  this  may  admit  of  some  doubt, 
I  will  assume  that  because  there  was  only  one 
act  upon  our  statute  book  relating  to  this  sub- 
ject the  title  of  the  act  of  1892  Is  to  be  read  as 
referring  to  that  Taking  this  view  of  the  mat- 
ter, and  this  is  the  view  that  Is  most  favorable 
to  complainant  we  are  met  with  another  dif- 
ficulty. The  act  then  becomes  a  supplement 
to  an  act  to  provide  for  the  adoption  of  labels, 
etc.,  by  associations  or  unions  of  worklngmen. 
To  this  restricted  object  the  act  Itself,  In  its  body, 
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must  be  limited.  Says  Mr.  Justice  Depne  in 
Dobbins  v.  Northampton  Tp.,  50  N.  J.  Law,  499, 
14  Atl.  687:  "The  enacting  part  of  a  statute, 
however  clearly  expressed,  can  have  no  effect 
beyond  the  object  expressed  In  the  title.  To 
maintain  any  part  of  such  a  statute,  those  por- 
tions not  embraced  within  the  purview  of  the 
title  must  be  exscinded,  and,  if  the  superad- 
dltion  to  the  declared  object  cannot  be  separated 
and  rejected,  the  entire  act  must  fail."  In 
that  case  the  operation  of  the  act  was,  accord- 
ing to  Its  title,  limited  to  certain  townships; 
In  its  body,  It  extended  to  all  townships.  It 
was  held  that  it  must  be  construed  in  subordi- 
nation to  Its  title,  and  that,  so  construed,  it  was 
open  to  the  constitutional  objection  of  being 
special.  To  the  same  effect  are  Shivers  v. 
Newton,  45  N.  J.  Law,  469;  Bvernham  v. 
Hullt,  Id.  53;  Falkner  v.  Dorland,  54  N.  J. 
Law,  409,  24  Atl.  403.  The  case  In  hand  dif- 
fers only  from  the  cases  Just  cited  In  this:  In 
the  cases  cited  the  body  of  the  act  was,  in  the 
first  Instance,  sufficiently  general;  In  the  case 
under  consideration  the  body  of  the  act,  when 
passed,  was  as  special  as  the  tide,  and  only 
became  general  by  amendment.  But  this,  in 
principle,  can  make  no  difference,  and  so,  If 
authority  were  needed,  the  cases  hold.  State 
v.  Bowers,  14  Ind.  198;  Hyman  v.  State,  87 
Tenn.  109,  9  S.  W.  372;  Tlngue  v.  Village  of 
Port  Chester,  101  N.  Y.  294,  4  N.  E.  625. 

It  was  contended  by  counsel  for  complainant 
that  the  title  of  the  act  of  1889  might  be  so  con- 
strued as  to  make  it  sufficiently  general;  that 
the  words  "the  same"  might  be  read  as  refer- 
ring to  labels,  trade-marks,  and  forms  of  adver- 
tising generally,  and  not  merely  to  those  adopted 
by  associations  or  unions.  If  the  title  In  any 
part  of  it  had  dealt  with  the  general  subject  of 
labels,  trade-marks,  and  forms  of  advertising, 
this  construction  might  be  possible.  But  It  does 
not;  it  only  deals  with  labels,  trade-marks,  and 
forms  of  advertising  by  associations  or  unions. 
Tills  limited  class  of  labels,  etc.,  is  therefore  the 
only  antecedent  to  which  the  word  "same"  can 
by  any  possibility  refer.  There  Is  no  other.  In 
Stockton  v.  Railroad  Co.,  50  N.  J.  Eq.  70,  24  Atl. 
964,  the  title  under  consideration  was  "An  act 
to  authorize  the  formation  of  railroad  corpora- 
tions and  to  regulate  the  same."  There  the  title 
was  by  construction  read  thus:  "An  act  to 
authorize  the  formation  of  railroad  corporations 
and  to  regulate  railroad  corporations."  So  con- 
strued, it  embraced  not  only  companies  organ- 
ized under  that  act,  but  all  railroad  companies. 
Had  the  title  read  "An  act  to  authorize  con- 
struction of  railroads  by  companies  using  steam 
for  their  motive  power,"  I  hardly  think  the 
court  would  have  been  warranted  In  reading  the 
word  "same"  as  referring  only  to  the  word 
"railroads,"  to  the  exclusion  of  the  qualifying 
words  "by  companies  [i.  e.  constructed  by  com- 
panies] using  steam  for  their  motive  power"; 
thus  making  the  act  applicable  to  companies 
using  electricity,  horses,  or  other  force.  The 
title  under  consideration  plainly  has  reference, 
not  to  labels,  etc.,  generally,  but  only  to  those 
adopted  by  associations  or  unions  of  working- 


men,  and  the  word  "same"  can  refer  only  to 
the  labels,  etc.,  so  adopted. 

I  have  thus  far  considered  the  case  on  the 
assumption  that  the  act  referred  to  In  the 
title  of  the  act  of  1892  Is  the  act  of  1889.  It 
may  be  suggested  that  the  words  of  reference 
are  not  sufficiently  clear  to  Justify  this  as- 
sumption, and  that  what  the  legislature  really 
Intended  to  do  by  the  act  of  1892  was  to  legis- 
late for  the  first  time  on  the  general  subject 
of  labels  and  trade-marks.  To  give  effect  to 
this  supposed  intention,  we  must  drop  the 
words  "further  supplement,"  and  read  the  ti- 
tle thus:  "An  act  to  protect  trade-marks  and 
labels."  To  do  this,  however,  would  be  to 
make  a  new  title,  not  to  take  that  already 
made  by  the  legislature.  I  do  not  think  it 
has  ever  been  decided  that  the  court  may 
reject  a  part  of  the  title  for  the  purpose  of 
saving  the  act.  If  it  may,  then  a  title  which 
expresses  a  double  object  can  easily  be  con- 
verted Into  one  which  expresses  a  single  ob- 
ject; and,  If  the  court  may  reject  words,  I 
do  not  see  why  It  may  not  add  them.  But 
the  very  numerous  decisions  on  this  subject 
in  our  courts  do  not  give  the  slightest  inti- 
mation that  the  judicial  branch  of  our  gov- 
ernment possesses  any  such  power.  They  do 
show  very  conclusively  that  It  does  not. 
Those  of  them  which  have  been  adverse  to 
the  constitutionality  of  the  legislation  under 
review  ought,  on  the  assumption  that  the 
court  could  add  or  reject  words,  to  have  been 
differently  decided.  The  fact  Is  that  the 
court  has  no  more  power  to  reconstruct  the 
title  than  It  has  to  remodel  the  act  itself.  It 
must  take  both  the  title  and  the  body  of  the 
act  as  It  finds  them,  and  consider  them  ac- 
cordingly. 

I  have  thus  far  considered  the  case  as  af- 
fected by  the  statutes  on  the  subject  which 
have  been  enacted  up  to  the  time  the  bill  was 
filed.  On  April  16,  1897,  the  legislature  pass- 
ed" an  act  "to  amend  and  correct"  the  titles 
of  the  acts  of  1892  and  1895,  and  "to  declare 
the  true  intent  and  purpose  of  the  titles  here- 
by amended  and  corrected."  This  act  provid- 
ed that  the  title  of  the  act  of  1892  entitled 
"A  further  supplement  to  an  act  entitled  'An 
act  to  protect  trade-marks  and  labels,' " 
should  be  amended  so  as  to  read  "A  supple- 
ment to  an  act  entitled  'An  act  to  provide 
for  the  adoption  of  labels,  trade-marks,  and 
forms  of  advertising  by  associations  or  un- 
ions of  worklngmen  and  to  regulate  the 
same.'"  The  title  of  the  act  of  1895  was 
amended  in  like  manner.  Assuming  that  the 
act  of  1897,  section  3  of  which  provides  that 
It  shall  be  retrospective  In  its  operation,  is 
a  proper  subject  of  consideration,  it  is  mani- 
fest that  it  is  open  to  the  objection  hereto- 
fore pointed  out,  viz.  that,  although  a  title 
might  easily  have  been  framed  sufficiently 
broad  to  embrace  the  whole  subject  of  trade- 
marks and  labels,  the  title  as  actually  fram- 
ed only  extends  to  labels  and  trade-marks 
adopted  by  associations  or  unions  of  work- 
lngmen.   As  the  title  does  not  go  beyond 
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these  associations  or  unions,  the  body  of  the 
original  act,  or  of  any  supplement  thereto,  can- 
not go  beyond  them.  As  it  cannot,  the  re- 
stricted legislation  in  question,  as  already 
shown,  is  open  to  the  objection  of  being  a 
special  law  granting  an  exclusive  privilege. 

I  have  not  thought  it  necessary  to  consider 
the  other  objections  raised  on  the  demurrer. 
I  may  say,  however,  that  the  bill,  taken  as 
a  whole,  does  not  make  it  very  clear  whether 
the  label  in  controversy  Is  that  of  the  Union 
Hat  Makers'  Association  or  that  of  the  United 
Hatters  of  North  America.  In  Schedule  B  it 
is  certified  that  it  is  the  label  of  both  organi- 
zations, but  those  portions  of  the  constitution 
of  the  United  Hatters  set  forth  In  the  body 
of  the  bill  would  seem  to  indicate  that  It  Is 
under  the  exclusive  control  of. the  general 
organization.  It  Is  expressly  stated  In  sec- 
tion 10  of  the  bill  that  the  label  counterfeited 
by  defendants  is  the  label  of  this  general  or- 
ganization, and  it  is  alleged  in  section  11  that 
any  use  made  of  the  genuine  label  by  the  de- 
fendants, who  are  not  entitled  to  use  it,  is  in 
violation  of  the  constitution  of  the  United 
Hatters,  not  of  the  local  association.  The  bill 
does  not  show  what  Is  the  right  of  the  local 
association,  If  any,  in  the  label,  or  bow,  as 
against  the  general  association,  It  may  be  or 
has  been  adopted  by  It,  within  the  meaning 
of  the  statute.  The  demurrer  should  be  sus- 
tained. 


(184  Pa.  St.  fflO) 

SMEDLEY  v.  HESTONVILLE,  M.  &  P. 

PASS.  RY.  CO. 

(Supreme  Court  of  Pennsylvania.    Feb.  28, 

1808.) 

Carriers— Dim-  to  Passengers— Damages  for 

Personal  Injuries. 

1.  More  than  mere  reasonable  care  and  pru- 
dence is  required  of  carriers  of  passengers  to 
relieve  them  from  their  duty  of  safe  carriage. 

2.  Defendant  cannot  complain  of  an  instruc- 
tion that  the  jury  could  only  give  damages  that 
would  compensate  plaintiff  for  her  injury,  "al- 
lowing her  damages  for  the  pain  and  suffering 
which  she  has  undergone  •  •  •  and  is  likely 
to  undergo,  *  *  *  and  any  permanent  injury 
*  *  *  she  has  suffered,  and  also  any  expense 
which  she  has  been  put  to  in  the  way  of  obtain- 
ing relief." 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county.    . 

Action  by  Clara  Fisher  Smedley  against 
the  Hestonville,  Mantua  &  Falrmount  Pas- 
senger Hallway  Company.  Judgment  for 
plaintiff.     Defendant  appeals.     Affirmed. 

J.  Howard  Gendell,  for  appellant  James 
W.  Latta,  for  appellee. 

GREEN,  J.  There  could  not  be  any  doubt 
that  the  accident  which  caused  the  plaintiff's 
Injury  resulted  In  some  way  from  the  condi- 
tion of  the  track  at  the  place  where  the  car 
left  the  track.  It  was  shown  by  abundant 
testimony,  and  not  at  all  contradicted,  that 
at  the  place  of  the  accident  the  bed  of  the 
street  had  been  dug  out  for  the  purpose  of 


changing  the  track  from  the  old  horse-Car  sys- 
tem to  the  kind  of  track  required  for  the  new 
electric  system.  New  rails  were  being  laid, 
and,  for  the  purpose  of  continuing  the  travel 
while  the  work  was  going  on,  the  old  rails 
and  the  new  were  kept  In  a  condition  of  tempo- 
rary union  at  the  ends,  so  that  the  cars  could 
pass  from  the  rails  of  the  one  system  to  those  of 
the- other.  At  the  very  moment  of  the  accident, 
the  car  had  passed  from  the  new  rails,  and  was 
on  the  old  rails.  There  was  quite  a  depression 
In  the  bed  of  the  road,  caused  by  the  excava- 
tion which  had  been  made,  and  into  this  de- 
pression or  excavation  the  front  wheels  of  the 
car  dropped  with  sufficient  force  to  throw  the 
passengers  with  considerable  violence  from 
their  positions  on'  the  seats.  The  plaintiff's 
head  was  dashed  against  the  fare  box  or  the 
side  of  the  car,  and  she  received  severe  con- 
tusions and  lacerations  of  the  head  and  face. 
That  her  Injuries  were  very  serious  was  fully 
proved  by  the  medical  testimony.  As  a  mat- 
ter of  course,  the  plaintiff  was  In  no  degree  re- 
sponsible for  the  accident,  either  by  way  of  con- 
tributory negligence  or  in  any  other  manner. 
She  was  a  passenger,  who  had  paid  her  fare, 
and  was  entitled  to  safe  conduct  to  her  destina- 
tion. 

There  were  but  two  questions  in  the  case,— 
one  as  to  the  defendant's  negligence,  and  the 
other  as  to  the  measure  of  damages.  The 
learned  trial  judge  left  both  these  questions 
to  the  Jury  with  careful  and  correct  instruc- 
tions, and  with  adequate  cautions  against  ex- 
cessive damages.  It  was  claimed  for  the  de- 
fense that  the  accident  was  the  result  of  an 
Inevitable  event,  which  could  not  have  been 
foreseen  or  provided  against  The  court  left 
this  question  to  the  Jury  on  all  the  evidence, 
charging  that  the  defendant  was  not  liable 
for  extraordinary  events  which  it  could  not 
foresee  or  prevent.  The  charge  was  absolutely 
correct  on  this  subject  and  the  defendant  was 
allowed  every  possible  opportunity  to  establish 
this  defense.  The  Jury,  by  their  verdict  found 
for  the  plaintiff,  and  a  reading  of  the  testimony 
convinces  us  that  they  found  correctly.  We 
can  discover  no  room  for  any  theory  that  the 
accident  was  due  to  an  Inevitable  event  which 
could  not  have  been  foreseen  or  prevented.  It 
was  manifestly  due  to  some  defect  In  the  track, 
which  was  not  explained,  but  for  which  the  de- 
fendant was  clearly  responsible. 

We  think  the  learned  court  was  not  quite  cor- 
rect In  the  answers  given  to  the  fifth  and  sixth 
points  of  the  defendant,  In  saying  that  they  were 
refused  because  they  concluded  with  the  phrase 
"that  the  verdict  should  be  for  the  defendant." 
We  do  not  think  the  points  asked  a  binding  In- 
struction, but  only  a  direction  that,  if  the  hypo- 
thetical facts  stated  In  the  points  were  found  by 
the  Jury,  then  the  verdict  should  be  for  the  de- 
fendant. But  the  rule  of  duty  stated  in  the  points 
was  not  sufficiently  strict  when  applied  to  car- 
riers of  passengers,  and  therefore  the  points 
could  not  have  been  affirmed  as  they  stood.  It 
requires  more  than  mere  reasonable  care  and 
prudence  to  relieve  carriers  of  passengers  from 


Digitized  by 


Google 


Pa.) 


m  RE  MoCORKLE'S  ESTATE. 


/&45 


their  legal  duty  of  safe  carriage.    The  refusal 
of  the  points  therefore  did  no  harm. 

In  regard  to  the  question  of  damages,  we  see 
no  error  in  the  charge.  The  court  Instructed 
the  jury  that  they  could  only  give  damages  that 
-would  compensate  the  plaintiff  for  her  injury, 
"allowing  her  damages  for  the  pain  and  suffer- 
ing which  she  has  undergone  in  the  past,  and 
is  likely  to  undergo  in  the  future,  and  any 
permanent  injury  which  you  may  deem  she  has 
suffered,  and  also  any  expense  which  she  has 
been  put  to  in  the-  way  of  obtaining  relief." 
There  is  nothing  wrong  in  this.  It  is  rather 
within  than  beyond  the  instructions  which  are 
generally  given  in  cases  of  this  character. 
Clearly,  the  charge  on  this  subject  was  not  er- 
roneous as  against  the  defendant  The  assign- 
ments of  error  are  all  dismissed.  Judgment  af- 
firmed. 


084  Pa.  St.  64E) 

FITZPATRICK  et  al.  v.  BURGESS,  ETC., 
OP  BOROUGH  OP  DARBY. 

(Supreme  Court  of  Pennsylvania.    Feb.  28, 
1886.) 
DarBonvs  Sidewalk— NuQLieBNOH. 
A  borough  is  not  liable  for  injury  from  de- 
fect in  sidewalk  of  which  there  was  no  indica- 
tion, and  which  was  probably  occasioned  by  a 
heavy  rain,  on  the  morning  -  of  the  accident, 
softening  the  clay  some  distance  below  the  sur- 
face, at  a  point  where,  several  months  before, 
a  ditch  was  dug  by  a  plumber  to  lay  a  water 
pipe,  which  was  immediately  filled  with  earth, 
rammed  into  it. 

Appeal  from  court  of  common  pleas,  Dela- 
ware county. 

Action  by  Francis  J.  Fltzpatrick  and  wife 
against  the  burgess  and  town  council  of  the 
borough  of  Darby  for  injury  to  said  wife 
from  a  defect  in  a  sidewalk.  Judgment  for 
defendant,  and  plaintiffs  appeal.    Affirmed. 

George  E.  Darlington  and  Edward  H.  Hall, 
for  appellants.  Jesse  M.  Baker,  for  appel- 
lee. 

PER  CURIAM.  The  evidence  on  this  rec- 
ord fails  entirely  to  disclose  any  negligence 
on  the  part  of  the  borough,  or  any  notice 
to  the  borough  authorities  of  any  danger  in 
the  condition  of  the  sidewalk  at  the  place 
of  the  accident.  The  ditch  was  dug  by  a 
plumber  to  lay  a  water  pipe  to  the  adjoining 
property.  It  was  about  30  inches  wide  and 
8  feet  deep.  It  was  filled  up  Immediately 
when  it  was  made,  and  the  earth  was  ram- 
med into  the  trench  when  it  was  filled.  It 
was  on  a  public  street,  and  was  in  constant 
nse  for  nearly  two  months  before  the  acci- 
dent. It  was  trodden  upon  every  day  by  all 
pedestrians  passing  over  It,  and  did  not  give 
the  least  sign  of  being  defective  in  any  man- 
ner. The  softening  of  the  clay  was  prob- 
ably occasioned  at  some  point  below  the 
surface  by  a  heavy  rain  storm  in  the  morn- 
ing just  before  the  accident.  Nothing  of 
39A.-S5 


this  was  visible  on  the  surface,  and  no  In- 
dication of  any  danger  whatever  was  given. 
In  these  circumstances  showing  a  latent 
cause,  and  irrespective  of  our  decision  in 
Borough  of  West  Chester  v.  Apple,  35  Pa. 
St  284,  and  kindred  cases,  there  was  no 
evidence  of  negligence  attributable  to  the 
borough,  and  the  learned  court  below  com- 
mitted no  error  in  directing  a  verdict  for  the 
defendant   Judgment  affirmed. 
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Appeal  of  MARSHALL. 

(Supreme  Court  of  Pennsylvania.    Feb.  28, 

1898.) 

Orphans'  Coubt— Jokisdiotion— Dispi7tbd  Title 

— Question  not  Propeklt  Raised. 

1.  Petition  of  D.  for  inquest  to  make  partition 
of  decedent's  real  estate,  presenting  a  case  of 
apparent  title  to  an  undivided  four-fifths  there- 
of, supported  by  his  muniments  of  title,  and 
petition  of  M.  containing  nothing  but  a  mere 
allegation  of  title  unsupported  by  conveyances 
or  proofs  of  any  kind,  do  not  develop  a  case  of 
disputed  title,  devesting  the  orphans'  court  of 
jurisdiction. 

2.  Question  as  to  deed  not  being  separately 
acknowledged  by  wife,  having  been  raised  only 
on  appeal,  and  then  merely  Dy  verbal  sugges- 
tion, will  not  be  considered. 

Appeal  from  orphans'  court,  Chester  county. 

Petition  of  Harvey  B.  De  Haven  for  Inquest 
to  make  partition  of  the  real  estate  of  the  es- 
tate of  William  McCorkhill,  or  McCorkle,  de- 
ceased. From  a  decree  in  favor  of  petitioner, 
Hannah  A.  Marshall  appeals.     Affirmed. 

Chas.  H.  Pennypacker,  for  appellant  But- 
ler &  Wlndle,  for  appellee, 

PER  CURIAM.  The  pleadings  do  not  de- 
velop a  case  of  disputed  title.  De  Haven's 
petition  presented,  a  case  of  an  apparent  title 
to  an  undivided  four-fifths  of  the  real  estate 
In  question,  supported  by  his  muniments  of 
title.  The  petition  of  Hannah  A.  Marshall 
contained  nothing  but  a  mere  allegation  of 
title,  unsupported  by  conveyances  or  proof  of 
any  kind.  The  matter  being  referred  to  an 
auditor,  he  reports  that  no  testimony  was  of- 
fered In  support  of  the  Marshall  claim,  while 
the  petition  of  De  Haven  was  sustained  by 
actual  proof  of  the  title  claimed,  and  that  this 
proof  was  not  impeached  in  any  way.  Upon 
this  state  of  the  testimony  the  auditor  was 
right  in  sustaining  the  proceeding  upon  the  De 
Haven  petition.  The  orphans'  court  so  thought, 
and  sustained  the  report,  and  in  so  doing  there 
was  no  error.  At  the  bar  of  this  court  a  ver- 
bal suggestion  was  made  that  the  deed  of  re- 
lease made,  In  1840,  by  Mary  Shilds  and  Jane 
8.  Young  and  their  husbands,  was  not  sepa- 
rately acknowledged  by  the  wives.  As  no 
question  upon  that  subject  was  raised  before 
the  auditor  or  the  court  below,  nor  by  any  as- 
signment of  error  in  this  court  we  make  no 
decision  in  reference  to  it     Decree  affirmed. 
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JONES  et  al.  ▼.  VOGEL  et  al. 

(Supreme  Court  of  Pennsylvania.    Feb.  26, 
1898.) 

AssHOr  —  Contract  of  Mortgagor  ahd  Mort- 
gagee. 

Contract  by  mortgagor  in  default  to  pay  to 
mortgagee  weekly  all  money  thereafter  receiv- 
ed from  lots  then  or  thereafter  sold,  the  mort- 
gagee to  hare  access  to  books  relating  there- 
to, and  to  release  lots  sold  when  folly  paid  for, 
does  not  make  the  mortgagor  agent  of  the  mort- 
gagee, so  that  the  latter  can  be  compelled  to  re- 
lease to  purchasers  lots  the  purchase  money  of 
which  they  had  paid  to  the  mortgagor,  bat 
which  he  had  failed  to  pay  to  the  mortgagee; 
the  contract  between  mortgagor  and  mortgagee 
at  the  time  the  lots  were  sold  by  the  former  pro- 
riding  merely  for  release  of  each  lot  as  all  the 
purchase  money  thereof  was  paid  to  the  mort- 
gagee. 

Appeal  from  court  of  common  pleas,  Dela- 
ware comity. 

Action  by  John  J.  Jones  and  others  against 
Frederick  B.  Vogel  and  others.  Judgment  for 
defendants.     Plaintiffs  appeal.      Affirmed. 

The  substance  of  the  first  five  paragraphs  of 
the  bill  Is  as  follows: 

In  the  first  paragraph  the  conveyance  of  a 
tract  of  land  of  about  85  acres  In  Upper  Darby, 
Delaware  county,  by  William  Albert  Johnson 
and  wife  to  Jacob  Boon,  on  July  9,  1889,  was 
alleged.  In  the  second  paragraph  a  statement 
of  the  purchase-money  mortgage  of  $117,000 
was  made.  In  the  third  paragraph  It  was  al- 
leged that  Jacob  Boon  and  wife  had  conveyed 
the  premises  subject  to  said  mortgage  and  cer- 
tain trusts  to  the  Real  Estate,  Title  &  Trust 
Company,  and  In  the  fourth  paragraph  that 
the  trust  company  had  executed  a  declaration 
of  trust,  in  which  it  was  declared  that  the  "title 
to  the  said  tract  of  land  vested  in  the  said 
company  shall  be  held  by  them  so  far  as  con- 
cerns the  said  Jacob  Boon  and  all  other  per- 
sons until  otherwise  conveyed  as  personalty, 
and  not  realty,"  to  convey  as  Frederick  B. 
Vogel,  attorney  for  Lansdowne  Heights,  shall 
direct,  and  divide  the  net  profits  between  Vogel 
and  Boon.  In  the  fifth  paragraph  It  was  al- 
leged that'  the  tract  had  been  laid  out  In  lots, 
a  plan  recorded,  entitled  "Plan  of  Lansdowne 
Heights  No.  2,"  upon  which  lots  are  laid  out 
and  numbered  from  950  to  1,720. 

The  opinion  of  the  court  below,  divided  into 
findings  of  fact  and  conclusions  of  law,  and 
the  exhibits  therein  referred  to,  are  as  follows: 
"Facts. 

"The  facts  stated  in  paragraphs  1,  2,  8,  4, 
and  S  of  the  plaintiffs'  bill  are  found  to  be 
true  as  therein  stated.  Sales  were  made  from 
time  to  time  of  lots  mentioned  in  said  plan  by 
Frederick  B.  Vogel,  who  signed  himself  as  at- 
torney for  the  Lansdowne  Estate.  The  firm 
called  the  Lansdowne  Estate  consisted  of  Ja- 
cob Boon  and  the  said  F.  B.  Vogel,  who  were 
the  only  persons  Interested  In  said  firm.  The 
profits  were  to  be  equally  divided  between  said 
Boon  and  Vogel.  The  said  William  A.  John- 
son had  no  beneficial  Interest  In  said  firm, 
or  the  lands  conveyed  to  Boon,  except  as  mort- 


gagee. Vogel  had  the  entire  management  of 
said  land,  and  acted  only  for  himself  and  as 
attorney  In  fact  for  Boon,  the  legal  owner,  sub- 
ject to  the  mortgage  to  Johnson.  By  a  writ- 
ten agreement,  signed  by  Johnson,  dated  June 
11,  1889,  two  days  after  the  date  of  the  deed 
from  Johnson  to  Boon,  Johnson  agreed  to  re- 
lease from  the  lien  of  said  mortgage  debt  all 
lots  as  laid  out  and  sold,  upon  receiving  the 
full  consideration  money  obtained  for  said  lots, 
said  consideration  to  be  not  less  than  $2,600 
per  acre  for  lots  on  Darby  road  and  Owens 
avenue,  and  $1,750  per  acre  for  the  balance, 
or  at  that  rate.  The  said  Vogel,  acting  for 
himself  and  Boon,  proceeded  to  sell  lots, 
and  received  the  consideration,  under  an 
agreement  in  writing,  of  which  Exhibit  A, 
hereto  annexed,  is  a  copy.  Under  this  agree- 
ment the  plaintiffs  in  this  bill  purchased  the 
several  lots  mentioned  In  the  said  bill  of 
complaint  Johnson  was  not  a  party  there- 
to, or  known  to  any  of  the  plaintiffs,  when 
said  lots  were  bought.  His  name  was  not 
mentioned  In  any  way  when  the  agreement 
to  purchase  said  lots  was  signed  or  after- 
wards. 

"Under  the  agreement  marked  'Exhibit  A,' 
the  said  Jones,  to  acquire  title  to  lots  Nos. 
1,407,  1,408,  1,410,  and  1,411,  was  required  to 

Pay $1,800 

On  lot  1,455 250 

$2,050 
He    paid   on    this   to    Vogel 

prior  to  Dec.  5,  1892 $1,160 

He  paid  on  this  to  Vogel  after 

Dec.  5,  1892 375 

$1,535 

Leaving  due  to  Vogel $515 

"Of  the  $1,535  received  by  Vogel  he  paid  to 
William  Albert  Johnson,  after  December  5, 
1892,  $300,  and  nothing  before  that  date, 
leaving  of  the  $375  so  received  after  Decem- 
ber 5,  1892,  $75  unaccounted  for. 

"(2)  On  June  26,  A.  D.  1890,  the  plaintiffs 
Horatio  Lavender  and  Edmund  W.  Hether- 
ington  entered  Into  an  agreement  with  the 
defendant  Frederick  B.  Vogel,  attorney  for 
the  Lansdowne  Heights  Estate,  similar  In 
form  to  the  one  set  forth  in  the  first  para- 
graph, for  the  purchase  of  certain  lots  des- 
ignated on  said  plan  as  Nos.  1,563,  1,564, 
and  1,565. 

"Under  this  agreement-  the  said  Lavender 
and  Hetherlngton,  to  acquire  title  to  the  said 

lots,  were  required  to  pay $975 

They  paid  on  this  to  Vogel  prior  to 

Dec.  5,  '92 $585 

They  paid  after  Dec.  5,  1892....    195 

$780 

Leaving  due  to  Vogel $195 

"Of  the  $780  received  by  Vogel  he  paid  to 
William  Albert  Johnson,  after  December  5, 
1892,  $90,  and  nothing  before  that  date.  Of 
this  $195.  received  after  December  6,  1892, 
Johnson  received  only  $90. 
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"(3)  On  October  1,  1888,  the  plaintiff  Cal- 
vin A.  Brown  .entered  Into  an  agreement 
with  the  defendant  Frederick  B.  Vogel,  at- 
torney for  the  Lansdowne  Estate,  similar  In 
form  to  what  Is  set  out  In  the  first  para- 
graph, for  the  purchase  of  a  lot  designated 
on  said  plan  as  Nos.  1,368  and  1.3G9. 

"Under  this  agreement  the  said  Calvin  A. 
Brown,  to  acquire  title  to  said  lots,  was  re- 
quired to  pay $650 

He  paid  on  this  to  Vogel  prior  to 

Dec.  5,  "92 $470 

He  paid  on  this  to  Vogel  after 

Dec.  5,  1882 180 

$650 

"Of  the  $470  received  by  Vogel  prior  to 

December  5,  1892,  he  paid  nothing  to  John- 
son, and  of  the  $180  received  after  that 
date  he  paid  Johnson  $135. 

"Prior  to  December  6,  1892,  the  plaintiff 
William  August  Haegele  entered  Into  an 
agreement  with  the  defendant  Frederick  B. 
Vogel,  as  attorney  for  the  Lansdowne  Es- 
tate, similar  in  form  to  what  is  set  out  In 
the  first  paragraph,  for  the  purchase  of  a  lot 
designated  on  said  plan  as  No.  1,257. 

"Under  this  agreement  the  said  Haegele 
was  required  to  pay  to  Vogel,  in  order  to  ac- 
quire tide $325 

He  paid  on  this  prior  to  Dec  5, 

1892   $250 

He  paid  on  this  after  Dec  5, 

1892   75 

$325 

"Of  the  $250  received  by  Vogel  prior  to 

December  5, 1892,  Johnson  received  nothing, 
and  of  the  $75  received  by  Vogel  after  De- 
cember 5, 1892,  he  paid  Johnson  $30. 

"Prior  to  December  5,  1892,  the  plaintiff 
John  O.  Smith  entered  into  an  agreement 
with  the  defendant  Frederick  B.  Vogel,  as 
attorney  in  fact  for  the  Lansdowne  Estate, 
similar  in  form  to  what  Is  set  out  in  the 
first  paragraph,  for  the  purchase  of  four  lots 
designated  on  said  plan  as  Nos.  1,200,  1,201, 
1,566,  and  1,567. 

"Under  this  agreement  said  Smith  was  re- 
quired to  pay  to  Vogel,  in  order  to  acquire  ti- 
de      $1,300 

He  paid  on  this  prior  to  Dec. 

5,1892 $715 

He  paid  on  this  after  Dec.  5, 

1892   585 

$1.3q0 

"Of  the  $715  received  by  Vogel  prior  to  De- 
cember 5,  1892,  Johnson  received  nothing,  and 
of  the  $585  received  by  Vogel  after  Decem- 
ber 5,  1892,  he  paid  Johnson  $300. 

"On  October  4,  1894,  the  plaintiff  John  F. 
Power  entered  Into  an  agreement  with  Fred- 
erick B.  Vogel,  as  attorney  for  the  Lans- 
downe Estate,  similar  in  form  to  the  one  set 
out  in  the  first  paragraph,  for  the  purchase 

of  Lots  Nos.  1,641  and  1,642,  for $815 

Of  this  he  claims  to  have  paid 320 


$495 


"Johnson   has  been  paid  upon   the   said 


mortgage  debt  the  sum  of  $51,569.50,  and 
has  released  lots  (valued  at  the  sale  price) 
to  the  amount  of  $48,569.50.  The  mortgagor 
being  In  default,  the  mortgage  has  been 
foreclosed,  and  after  the  sale  of  the  balance 
of  the  land  exclusive  of  the  lots  mentioned 
in  this  bill,  there  Is  still  due  to  Johnson  the 
sum  of  $55,679.39. 

"The  sheriff's  sale  was  on  the  29th  of  Feb- 
ruary, 1896.  The  only  connection  the  Seal 
Estate,  Title  Ins.  &  Trust  Co.  have  with  the 
case  will  sufficiently  appear  by  a  declara- 
tion of  trust,  a  copy  of  which  Is  hereto  an- 
nexed, marked  'Exhibit  B.'  This  declara- 
tion of  trust  recognizes  the  said  Vogel  as  the 
attorney  in  fact  for  Boon.  Vogel  at  once 
commenced  the  sale  of  said  lots  under  the 
form  of  an  agreement  of  which  Exhibit  A 
is  a  copy.  Johnson  carried  out  his  agree- 
ment, and  released  all  lots  sold  by  Vogel 
for  which  he  was  paid  the  full  sale  price, 
and  quite  a  large  number  he  released  with- 
out receiving  the  sale  price.  The  releases 
he  signed  without  receiving  the  price  were 
signed  wholly  upon  the  request  of  Vogel, 
and  on  his  personal  promise  to  pay  over  the 
said  price.  -Payments  on  the  mortgage  be- 
ing In  default,  Johnson  threatened  a  fore- 
closure, whereupon  an  agreement  was  made, 
dated  December  5,  1892,  of  which  the  paper 
annexed,  marked  Exhibit  C,  Is  a  copy.  John- 
son carried  out  his  part  of  this  last  agree- 
ment. Vogel  becoming  again  in  default, 
Johnson  proceeded  to  foreclose  bis  mortgage. 
None  of  the  plaintiffs  had  any  knowledge  or 
notice  of  the  agreement  of  December  6, 
1892,  nor  of  any  agreement  for  the  release 
of  the  lots  they  were  buying,  other  than  toe 
record  notice  of  the  first  agreement  No 
tender  had  been  made  of  any  amount  admit- 
ted to  be  due.  While  Johnson  does  not  rec- 
ognize the  right  of  the  complainants  to  de- 
mand a  release  from  him,  he  has  expressed 
his  willingness  to  execute  such  releases  up- 
on being  paid  the  full  amount  of  each  pur- 
chase, less  what  he  has  received  from  Vogel. 
The  above  are  all  the  material  facts  in  the  case. 

"But  two  questions  are  raised:  First. 
Have  the  plaintiffs  a  legal  or  equitable  right 
to  require  Johnson  to  execute  releases  for 
the  lots  so  purchased  by  them  without  pay- 
ing him  the  full  consideration  money,  less 
what  he  has  already  received  from  Vogel? 
Second.  Are  the  plaintiffs  entitled  to  credit 
on  the  purchase  money  of  their  lots  for  the 
money  paid  by  them  to  and  embezzled  by 
Vogel?  It  may  be  admitted  that  the  plain- 
tiffs have  an  equitable  right  to  have  credit 
for  all  the  money  they  have  paid  Vogel  and 
which  he  has  paid  over  to  Johnson.  This,  as  I 
understand  Mr.  Johnson,  he  has  always  been 
willing  to  do.  This  is  all,  therefore,  that 
need  be  said  upon  the  first  question.  The 
second  question  is  the  important  one,  and  its 
answer  must  depend  entirely  upon  the  writ- 
ten evidence,  as  there  is  no  parol  testimony 
upon  the  subject.  Unless,  therefore,  the 
agreement  of   December   5,    1892,    standing 
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alone,  can  be  construed  as  creating  an  agen- 
cy, In  which  Johnson  is  the  principal  and 
Vogel  his  agent  to  receive  the  purchase  mon- 
ey from  the  purchasers  of  such  lots  as  Vogel 
should  thereafter  sell,  or  had  theretofore 
sold,  the  plaintiffs  must  fall." 
Conclusions  of  Law. 

"We  are  of  opinion  that  no  sufficient  evi- 
dence has  been  produced  to  warrant  the  court 
in  finding  that  Vogel  was  the  agent  of  John- 
son for  any  purpose.  There  is  no  privity, 
either  contract  or  estate,  sufficient  to  raise 
such  a  presumption.  We  are  also  of  opin- 
ion, in  the  present  condition  of  the  case,  that 
Johnson  cannot  enforce  any  of  the  contracts 
made  by  Vogel,  or  compel  any  of  the  plain- 
tiffs to  pay  the  balance  admitted  by  them 
to  be  due  to  Vogel  and  Boon  on  account  of 
their  purchase  of  said  lots.  It  will  therefore 
be  useless  for  the  court  to  make  a  decree 
which  it  cannot  enforce.  The  plaintiffs  are 
before  the  court  as  terre  tenants,  and  not  as 
contracting  parties.  If  we  were  to  require 
Johnson  to  execute  the  releases  demanded  on 
receiving  the  balances  admitted  to  be  due 
him,  we  could  not  make  a  binding  decree 
that  would  require  the  complainants  to  pay 
said  balances  unless  we  find  Vogel  to  be 
Johnson's  agent  As  we  find  no  such  agen- 
cy, it  follows  that  Johnson  cannot  recover 
the  balances  unpaid  on  a  contract  made  with 
Vogel.  The  complainants  can  demand  re- 
leases upon  tendering  the  balance  actually 
due,  but,  if  we  were  to  require  Johnson  to 
execute  such  releases,  the  complainants  could 
decline  to  tender  him  the  money.  The  con- 
test is,  therefore,  not  equal;  they  must  be 
bound  by  our  decree  if  he  Is.  In  the  present 
condition  of  the  real-estate  market,  those  who 
have  made  but  small  payments  would  not 
show  great  wisdom  in  tendering  Johnson  the 
balance  of  their  purchase  money.  If,  how- 
ever, the  complainants,  or  any  of  them,  will 
pay  into  court,  within  ton  days  from  the  fil- 
ing of  this  decree,  the  full  amount  of  their 
purchases,  less  what  Vogel  has  actually  paid 
over  under  the  agreement  of  December  5, 
1882,  with  interest  thereon  from  the  time  the 
whole  balance  was  due,  then  we  will  order 
and  decree  that  Johnson  shall  execute  the 
releases  prayed  for,  and  we  will  permit  him 
to  take  out  the  money,  and  we  will  make  an 
order  on  the  trust  company  to  execute  the 
deed.  On  failure  to  pay  said  money  Into 
court  within  the  time  above  limited,  let  the 
bill  be  dismissed,  with  costs.  In  any  event, 
the  costs  are  ordered  to  be  paid  by  the  com- 
plainants." 

Exhibit  A. 

"This  agreement,  made  the  21st  day  of 
June,  Anno  Domini  1890,  between  Frederick 
B.  Vogel,  attorney  for  Lansdowne  Estate, 
party  of  the  first  part,  and  John  L.  Jones, 
party  of  the  second  part,  wltnesseth  as  fol- 
lows: The  party  of  the  second  part  hereby 
bids  the  sum  of  eighteen  hundred  dollars  for 
lota  Nos.  1,407,  1,408,  1,409,  1,410,  and  1,411 
on  the  recorded  plan  of  Lansdowne  Heights, 


situate  at  Lansdowne  Heights,  In  Upper  Dar- 
by township,  Delaware  county,  Pennsylvania, 
which  bid  the  party  of  the  first  part  hereby 
accepts.  The  party  of  the  second  part  agrees 
to  deposit  with  the  party  of  the  first  part  on 
account  of  the  said  bid  the  sum  of dol- 
lars upon  the  signing  of  this  agreement,  the 
payment  of  which  is  noted  in  the  receipt 
book  Issued  to  the  parly  of  the  second  part, 
and  also  to  deposit  with  the  party  of  the 
first  part,  at  his  office,  No.  225  South  Sixth 
street,  Philadelphia,  or  otherwise,  as  desig- 
nated by  him  for  the  purpose,  the  sum  of  not 

less  than dollars  on  the day  of 

each  and  every  month  until  the  entire  amount 
of  the  said  bid  has  been  fully  paid;  and  aft- 
er the  entire  amount  of  the  said  bid  shall 
have  been  paid  as  aforesaid  the  same  shall 
be  appropriated  by  the  party  of  the  first  part 
in  payment  of  the  consideration  money  of  the 
said  lot  or  lots  of  ground,  which  the  party  of  the 
first  part  thereupon  agrees  to  sell,  and  by  a 
proper  deed  of  special  warranty  to  have  vest- 
ed in  the  party  of  the  second  part  the  said 
ground,  accompanied  by  a  policy  of  the  Real 
Estate,  Title  Insurance  and  Trust  Company 
of  Philadelphia,  or  any  other  company  se- 
lected by  the  party  of  the  first  part,  subject 
to  the  following  restrictions,  that  Is  to  say: 
Under  and  subject  to  the  express  condition 
and  restriction,  etc.,  that  no  tavern  or  build- 
ing for  the  sale  or  manufacture  of  beer  or 
intoxicating  liquor  of  any  kind  and  descrip- 
tion, etc.,  shall  at  any  thne  be  erected,  etc. 
Nothing  herein  contained,  or  otherwise  how- 
soever existing,  shall  establish  or  vest  in  the 
party  of  the  second  part,  or  any  person  or 
persons  claiming  or  to  claim  under  him  or 
her,  any  interest,  right  of  possession,  or  oth- 
er right,  legal  or  equitable,  in  the  said 
ground,  until  after  a  deed  shall  have  been  ex- 
ecuted and  delivered  therefor,  nor  to  render 
the  party  of  the  first  part  personally  liable 
In  any  event  as  principal.  When  more  than 
one  payment  shall  happen  to  be  in  arrear, 
any  payment  or  payments  on  account  accept- 
ed by  the  party  of  the  first  part  shall  be  cred- 
ited by  him  to  the  payment  longest  In  ar- 
rear. If  default  shall  at  any  time  be  made 
by  the  party  of  the  second  part  in  making 
any  one  or- more  of  the  said  monthly  pay- 
ments on  account  of  the  said  bid,  then  and 
In  such  case  the  party  of  the  first  part  may, 
at  any  time,  at  his  option,  and  without  no- 
tice to  the  party  of  the  second  part,  sell  the 
said  ground  at  public  or  private  sale,  either 
or  both,  for  such  price  or  prices,  and  on  such 
terms,  as  he  can  obtain  therefor;  and,  upon 
such  sale  being  made,  the  party  of  the  first 
part  may,  without  notice  as  aforesaid,  make, 
execute,  and  deliver  to  the  purchaser  thereof 
proper  assurances  in  the  law  to  vest  in  such 
purchaser  the  said  ground,  subject  to  the  said 
building  restriction,  in  the  same  manner,  and 
frith  the  same  effect  to  all  Intents  and  pur- 
poses, as  if  this  present  agreement  had  not 
been  made.  And  immediately  on  such  de- 
fault all  moneys  deposited  by  the  party  of 
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the  second  part  on  account  of  the  said  bid 
shall,  without  notice  to  the  party  of  the  sec- 
ond part,  become  the  sole  and  exclusive  prop- 
erty of  the  party  of  the  first  part,  as  liqui- 
dated damages  for  the  failure  of  the  party 
of  the  second  part  to  comply  with  the  terms 
of  the  said  bid;  any  law,  custom,  or  usage  to 
the  contrary  notwithstanding.  No  assign- 
ment of  any  Interest  in  the  said  bid  shall  be 
valid  until  approval  in  writing  by  the  party 
of  the  first  part;  and  he  shall  not  be  obliged 
to  approve  any  assignment  not  satisfactory  to 
him.  The  party  of  the  first  part  shall  have 
the  right  at  any  and  all  times  to  use  all 
moneys  deposited  with  him,  or  with  any  other 
person  or  persons  designated  by  him  to  re- 
ceive the  same  under  the  terms  of  this  agree- 
ment, without  the  consent  of  the  party  of  the 
second  part  In  witness  whereof,  the  par- 
ties hereto  have  hereunto  Interchangeably  set 
their  hands  the  day  and  year  first  above  writ- 
ten. Frederick  B.  Vogel,  Atty.  for  Lang- 
downe  Estate.  John  J.  JoneB. 
"Signed  and  delivered  in  the  presence  of 

Exhibit  B. 

Deed  to  the  trust  company,  dated .   It 

on  the  same  day  executed  a  declaration  of 
trust,  which  is  recorded  in  Deed  Book  0,  No. 
8,  page  494,  etc.,  and  is  as  follows: 

"Whereas,  by  indenture  bearing  even  date 
herewith,  and  intended  to  be  forthwith  re- 
corded, the  said  Jacob  Boon  and  Lizzie  F., 
his  wife,  conveyed  to  the  Real  Estate,  Title 
Insurance  and  Trust  Company  of  Philadel- 
phia, aforesaid,  In  fee,  the  tract  of  land  there- 
in described  upon  the  trusts  specified  in  this 
present  deed  poll;  and  whereas,  the  said 
tract  of  land  has  been  subdivided  and  laid  out 
into  building  sites  and  avenues  as  indicated 
on  the  plan  thereof  (designated  as  Plan  No. 
2)  made  by  Messrs.  Franklin  and  Evans,  civil 
engineers,  in  June,  1889,  a  copy  of  which  is 
intended  to  be  filed  of  record  In  the  proper 
office  at  Media,  Delaware  county  aforesaid: 
Now  these  presents  witness  that  the  parties 
hereto  declare  that  the  trusts  referred  to  In 
the  above  recited  Indenture  are  as  follows: 
(1)  That  the  title  to  the  said  tract  of  land 
vested  in  the  said  company  shall  be  held  by 
them,  so  far  as  concerns  the  said  Jacob  Boon 
and  all  other  persons,  until  otherwise  con- 
veyed as  personalty,  and  not  as  realty.  (2) 
The  said  company  shall  grant  and  convey  the 
whole  or  any  part  of  the  Bald  tract  of  land 
to  such  persons  for  such  estates,  and  gen- 
erally In  such  manner,  as  Frederick  B.  Vo- 
gel, as  attorney  for  the  said  Jacob  Boon  or 
otherwise,  shall  from  time  to  time  direct;  and 
shall,  on  the  request  of  the  said  Frederick 
B.  Vogel,  execute  and  deliver  all  necessary 
and  proper  Instruments  of  writing  by  specialty 
or  otherwise,  and  generally  perform  all  such 
acts,  matters,  and  things  as  shall  be  deemed 
by  the  said  company  and  the  said  Frederick 
S.  Vogel  proper  and  expedient,  without,  In 
■  any  event,  persons  dealing  with  the  said  trus- 
tees and  attorney  being  obliged  to  inquire  In- 


to the  propriety  of  anything  done  or  ordered 
by  either  of  them,  or  to  see  to  the  application 
of  the  purchase  money.  And  it  Is  hereby  de- 
clared to  be  the  object  of  the  said  trust  to 
enable  the  conveyance  in  absolute  fee  simple 
to  all  persons  who  shall  have  fully  complied 
with  all  the  terms  of  Instruments  in  writing 
concerning  the  said  Lansdowne  Heights,  or 
any  part  thereof;  to  enable  the  said  Fred- 
erick B.  Vogel,  attorney  for  the  said  Jacob 
Boon  or  otherwise,  to  pay  and  discharge  all 
incumbrances  and  Indebtedness,  however  aris- 
ing, concerning  the  said  Lansdowne  Heights, 
and  all  expenses  Incident  thereto,  including 
compensation  to  the  said  company  for  acting 
as  trustee  hereunder,  and  for  issuing  proper 
policies  of  title  insurance;  to  enable  the  said 
Frederick  B.  Vogel,  in  compensation  for  thesa 
services  already  rendered  by  him,  to  retain 
and  receive  from  time  to  time  fifty  per  cent, 
of  the  net  profits  realized  from  the  handling 
of  the  whole  or  any  part  of  Lansdowne 
Heights,  and  to  enable  the  said  Jacob  Boon, 
his  executors  and  administrators  to  receive 
the  remaining  fifty  per  cent  of  the  net  profits 
as  aforesaid.  And  it  Is  hereby  also  declared 
that  nothing  herein  contained  or  otherwise 
howsoever  existing  shall  render  the  said  com- 
pany liable  for  anything  not  actually  done  by 
themselves,  nor  create  any  trust  equity,  or 
other  right  In  favor  of  any  person  or  persons 
whomsoever,  whose  name  or  names  are  not 
mentioned  in  the  operative  part  of  this  deed 
poll." 

Exhibit  C. 
"This  agreement  made  this  fifth  day  of  De- 
cember, A.  D.  1892,  between  Jacob  Boon  and 
Frederick  B.  Vogel,  the  said  Jacob  Boon  act- 
ing herein  by  his  duly-constituted  attorney 
in  fact,  the  said  Frederick  B.  Vogel,  of  the 
first  part,  and  Wm.  Albert  Johnson  of  the 
second  part,  wltnesseth  aa  follows:  (1)  Par- 
ty of  the  first  part  agrees  to  pay  weekly  to 
the  party  of  the  second  part  all  moneys  here- 
after received  from  lots  now  sold  and  here- 
after to  be  sold  In  tract  No.  2,  of  Lansdowne 
Heights.  (2)  Party  of  the  first  part  agrees 
that  the  party  of  the  second  part  shall  at  all 
times  have  full  access  to  all  books  relating 
to  the  said  tract  No.  2.  (3)  Party  of  the  first 
part  agrees  that  the  Real  Estate,  Title  Insur- 
ance and  Trust  Company  shall  pay  to  the 
party  of  the  second  part  all  moneys  received 
by  the  said  company  from  tract  No.  1  of 
Lansdowne  Heights,  after  the  claims  of  the 
said  company  thereon  have  been  fully  satisfied. 
(4)  Frederick  B.  Vogel,  as  trustee  for  Brighton 
Heights,  by  virtue  of  the  authority  given  him 
by  indorsement  hereon,  agrees  to  pay  to  the 
party  of  the  second  part  one-half  of  all  cur- 
rent receipts  hereafter  coming  to  his  hands 
from  lots  in  Brighton  Heights,  New  Jersey, 
now  sold  and  hereafter  to  be  sold,  and  that 
the  books  relating  thereto  shall  at  all  times 
be  open  to  the  inspection  of  the  party  of  the 
second  part  (5)  The  party  of  the  second 
part  agrees  forthwith  to  release  to  the  Real 
Estate,  Title  Insurance  and  Trust  Co.,  trus- 
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tees,  from  the  lien  and  operation  of  the  mort- 
gage held  by  him  all  lots  In  tract  No.  2,  Lans- 
downe  Heights  now  sold  and  paid  for  In  full, 
and  all  lots  In  the  said  tract  now  sold,  but 
not  paid  for  In  full,  when  the  same  have  been 
fully  paid  for,  saying  and  excepting  lots  Nos. 
1,283  and  1,284,  which,  however,  he  will  re- 
lease as  soon  as  the  purchaser  thereof,  or 
any  other  party,  shall  purchase  at  the  same 
price  as  said  two  were  sold  for,  and  make 
substantial  payment  on  the  three  adjoining 
lots.  The  lots  already  sold  and  paid  for  In 
full,  other  than  the  two  above  mentioned,  be- 
ing Nos.  969,  970,  971,  972,  973,  974,  1,003, 
1,004,  1,058,  1,059,  1,020,  1,023,  1,024,  1,027,  L- 
103,1,104,1,108,  1,109,  1,112,  1,186,1,187,1,214, 
1,262,  1,271,  1,417,  1,473,  and  1,713.  (6)  That 
when  any  purchaser  of  a  lot  hereafter  sold 
shall  have  paid  in  all  ninety-five  per  cent,  of 
the  purchase  money  thereof,  and  all  such  pay- 
ments shall  have  been  paid  over  to  the  said 
party  of  the  second  part  as  herein  provided, 
the  party  of  the  second  part  will,  upon  pay- 
ment of  the  remaining  five  per  cent  by  the 
purchaser  to  the  party  of  the  first  part,  re- 
lease such  lot  from  the  lien  of  the  said  mort- 
gage. (7)  It  is  mutually  agreed  that,  as  soon 
as  the  party  of  the  second  part  shall  have  re- 
ceived, under  this  agreement  or  otherwise, 
from  the  party  of  the  first  part,  an  amount 
of  money  equal  to  that  which,  op  to  such 
time,  he  would  have  received  according  to 
the  original  agreement  made  in  1889  with  the 
said  Jacob  Boon,  one  of  the  parties  of  the 
first  part  hereto,  then  this  agreement  shall  be 
canceled  and  destroyed,  and  the  policy  of  In- 
surance on  the  life  of  the  said  Frederick  B. 
Vogel  for  ten  thousand  dollars,  issued  by  the 
Penn  Mutual  Life  Insurance  Company,  now 
held  by  the  party  of  the  second  part,  shall 
be  returned  to  the  beneficiary  therein  named. 
(8)  This  agreement  shall  be  binding  on  and 
available  to  the  heirs,  executors,  and  admin- 
istrators of  the  several  parties  hereto.  In 
witness  whereof,  the  parties  hereto  have  here- 
unto set  their  hands  and  seals  the  day  and 
year  first  herein  above  written.  [Signed]  Ja- 
cob Boon,  by  his  Attorney  in  Fact,  Frederick 
B.  Vogel.  Fredk.  B.  Vogel.  Jacob  Boon. 
Wm.  Albert  Johnson." 

B.  H.  Hall,  Geo.  T.  Butler,  and  Fred'k  J. 
Geiger,  for  appellants.  V.  Gilpin  Robinson 
and  A.  Lewis  Smith,  for  appellee  W.  Albert 
Johnson. 

PER  CURIAM.  The  decree  in  this  case  is 
affirmed  upon  the  findings  of  fact  and  con- 
clusions of  law  contained  In  the  opinion  of 
the  learned  court  below. 


(91  Me.  227) 

HILDRETH  v.  GOOGINS. 

(Supreme  Judicial  Court  of  Maine.    Jan.  8, 

1898.) 

Wat  or  Necessity— Access  bt  Watbb. 

1.  The  defendant  claimed  a  right  of  way  by 

necessity  over  the  plaintiff's  land.    The  defend- 


ant's land  bordered  on  the  ocean,  and  over 
which  access  to  his  land  conld  be  had.  Heid, 
that  necessity,  and  not  convenience,  is  the  test 
of  the  defendant's  claim,  there  being  no  evi- 
dence that  the  way  by  water  was  unavailable. 

2:  Implied  grants  of  this  character  are  look- 
ed upon  with  jealousy,  constrned  with  strict- 
ness, and  are  not  favored  except  in  cases  of 
strict  necessity. 

3.  The  court  instructed  the  jury  that  the 
ocean  was  a  public  highway;  and  to  a  question 
by  a  juror,  "whether  the  ocean  was  a  public 
highway  if  it  was  not  available,  and  whether 
it  was  for  the  jury  to  decide  whether  it  is 
available  in  the  present  case,"  the  court  re- 
plied "that  if  there  was  any  evidence  as  to 
availability  it  was  for  them  to  decide,  but,  if 
there  was  no  evidence,  they  must  assume  that 
it  was  available."  They  were  further  instruct- 
ed "that  cases  must  be  decided  upon  the  evi- 
dence introduced,  and  not  with  reference  to  any 
individual  knowledge  that  anyjuror  may  have"; 
and  the  following  general  instruction  was  then 
added:  "Nothing  appearing  to  the  contrary,  the 
ocean  is  a  highway.1'  Edd,  that  exceptions  do 
not  lie  to  these  instructions. 

(Official.) 

Exceptions  from  supreme  judicial  court,  York 
county. 

Action  by  Herbert  L.  Hlldreth  against  Lizzie 
Googins.  Verdict  for  plaintiff.  Defendant 
moves  for  a  new  trial,  and  excepts.  Motion 
and  exceptions  overruled. 


G.  F.  &  Leroy  Haley,  for  plaintiff.     J. 
Donovan  and  S.  M.  Came,  for  defendant 


B. 


STROUT,  J.  The  controversy  In  this  case 
is  whether  there  is  a  right  of  way  from  the  lot 
of  land  occupied  by  the  defendant  at  Old 
Orchard,  as  tenant  of  the  heirs  of  William  Em- 
ery, over  and  across  the  plaintiff's  land  to  the 
street,  as  appurtenant  to  defendant's  lot.  At 
the  trial  below  the  right  of  way  was  claimed 
first  by  deed,  second  by  prescription,  and  third 
by  necessity.  The  evidence  failed  to  sustain 
either  of  the  first  two  claims,  and  they  are 
abandoned  here.  But  It  is  strenuously  contend- 
ed that  a  way  of  necessity  exists  from  defend- 
ant's lot  across  that  of  plaintiff. 

Lawrence  Barnes  on  June  15,  1871,  owned 
In  one  tract  the  land,  part  of  which  is  now  own- 
ed by  the  plaintiff  and  part  by  the  heirs  of  Wil- 
liam Emery.  On  that  day  be  conveyed  to  one 
Seavey  that  part  of  the  land  now  occupied  by 
defendant  William  Emery  derived  title  under 
this  deed  through  mesne  conveyances.  Barnes' 
deed  to  Seavey  did  not  contain  any  grant  of  a 
right  of  way  across  Barnes'  remaining  land. 
Plaintiff  derives  his  title  through  deed  from 
Barnes  to  Francis  Mllliken,  dated  October  1C, 
1879,  and  mesne  conveyances.  The  land  own- 
ed by  the  Emery  heirs  is  bounded  on  one  side 
by  the  ocean.  No  access  to  it  from  the  street 
can  be  had,  except  by  the  ocean  or  crossing 
land  of  other  owners.  Under  these  circumstan- 
ces it  is  claimed  that  the  conveyance  by  Barnes 
to  Seavey  implied  a  grant  of  a  way  over  and 
across  the  plaintiffs  lot,  then  owned  by  Barnes, 
as  appurtenant  to  defendant's  lot 

"Implied  grants  of  this  character  are  looked 
upon  with  Jealousy,  construed  with  strictness, 
and  are  not  favored,  except  in  cases  of  strict 
necessity,    and   not    from   meie   convenience." 
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Kingsley  v.  Improvement  Ck>.,  86  Me.  280,  29 
Atl.  1074.  In  that  case  It  was  held  by  this 
court  that,  as  free  access  to  the  land  over  pub- 
lic navigable  waters  existed,  a  way  by  neces- 
sity over  the  grantor's  land  could  not  be  im- 
plied. The  same  role  applies  here.  Defend- 
ant's land  borders  on  the  ocean,  a  public  high- 
way, over  which  access  to  her  land  from  the 
street  can  be  had.  It  may  not  be  as  convenient 
as  a  passage  by  land,  but  necessity,  and  not 
convenience,  Is  the  test.  Warren  v.  Blake,  54 
Me.  276;  Dolllff  v.  Railroad  Co.,  68  Me.  176; 
Stevens  v.  Orr,  69  Me.  324.  There  Is  no  evi- 
dence In  the  case  that  the  water  way  Is  un- 
available. The  court  Instructed  the  Jury  that 
the  ocean  was  a  public  highway;  and  to  a  ques- 
tion by  a  juror,  "whether  the  ocean  was  a  pub- 
lic highway  If  It  was  not  available,  and  wheth- 
er It  was  for  the  jury  to  decide  whether  It  Is 
available  In  the  present  case,"  the  court  re- 
plied "that  if  there  was  any  evidence  as  to 
availability  It  was  for  them  to  decide,  but,  If 
there  was  no  evidence,  they  must  assume  that 
It  was  available."  They  were  further  Instruct- 
ed "that  cases  must  be  decided  upon  the  evi- 
dence Introduced,  and  not  with  reference  to 
any  Individual  knowledge  that  any  juror  may 
have;  and  I  give  now  the  general  Instruction 
that,  nothing  appearing  to  the  contrary,  the 
ocean  Is  a  highway." 

Exception  Is  taken  to  these  Instructions.  But 
they  are  so  clearly  In  consonance  with  well-es- 
tablished principles  and  the  decisions  of  this 
court  that  It  Is  unnecessary  to  discuss  them. 
Klngsley  v.  Improvement  Co.,  supra;  Bolfe  v. 
Kumford,  66  Me.  664. 

We  perceive  no  reason  for  disturbing  the  ver- 
dict upon  the  motion.  , 

Motion  and  exceptions  overruled. 


(91  Me.  176) 

HAMLIN  v.  DBUMMOND. 

(Supreme  Judicial  Court  of  Maine.    Jan.  3, 
1898.) 

Novation  —  Statute  or  Frauds  —  Review  on 
Appeal. 

1.  Novation,  in  the  law  of  contracts,  implies 
the  substitution  of  a  debtor,  of  a  creditor,  and 
of  a  new  contract.  It  is  never  presumed,  but 
must  always  be  proved. 

2.Edd,  that  the  statute  of  frauds  does  not 
apply  to  a  case  of  novation,  where  the  dis- 
charge of  the  original  debtor  also  works  a 
discharge  of  the  substituted  debtor's  debt  to 
him  in  consideration  of  the  substituted  debt- 
or's promise  to  pay  the  same  to  the  creditor. 
The  new  promise  fe  still  to  pay  his  own  debt, 
but  to  a  substituted  creditor,  and  works  a  com- 
plete novation. 

3.  When  a  question  of  fact  has  been  submit- 
ted to  a  jury,  who  saw  the  witnesses,  observed 
their  manner,  and  could  best  judge  of  the  truth- 
fulness of  their  testimony,  and  apply  its  mean- 
ing to  the  facts  in  dispute,  and  the  law  court, 
from  a  reading  of  the  evidence,  cannot  say 
that  the  finding  by  the  jury  is  erroneous,  held, 
that  a  new  trial  wUi  not  be  granted. 

(Official.) 

Action  by  Fred  O.  Hamlin  against  Frank 
Drummond  on  an  account  annexed.    Judgment 


for  defendant     Motion  by  plaintiff  to  set  aside 
verdict    Overruled. 

Harvey  D.  Eaton,  for  plaintiff.  S.  S.  &  F.  E. 
Brown,  for  defendant 

HASKELL,  J.  Assumpsit  for  the  service  of 
a  stallion,  $33,  "to  warrant."  The  evidence 
seems  to  justify  the  finding  of  a  compliance 
with  the  warranty,  so  that  the  amount  charged 
"for  service"  became  due  and  payable  from 
the  defendant 

The  defendant  sets  up  "novation."  He  says 
that  plaintiff  agreed  to  take  another  man  as 
paymaster,  In  consideration  that  he  (defendant) 
should  exchange  his  mare,  then  with  foal,  for 
a  horse  then  owned  by  the  other,  who,  in  con- 
sideration thereof,  promised  to  pay  defendant's 
debt  to  the  plaintiff.  He  did  so  exchange,  and 
the  jury  found  a  novation. 

1.  It  Is  contended  by  plaintiff  that  the  stran- 
ger received  no  consideration  for  such  promise, 
if  he  made  one,  and  therefore  It  was  not  binding 
upon  him,  and  could  not  work  a  discharge  of 
the  defendant's  debt  to  plaintiff;  and  that  such 
promise  would  be  void  under  the  statute  of 
frauds  as  a  promise,  not  in  writing,  to  pay  the 
debt  of  another. 

"Novation"  Is  a  word  foreign  to  the  common 
law,  and  has  its  natural  meaning  only  In  the 
civil  law.  It  implies  the  substitution  of  a 
debtor,  of  a  creditor,  and  of  a  new  contract. 
It  is  never  presumed,  but  always  must  be  prov- 
ed. The  most  frequent  novation  is  the  sub- 
stitution of  a  new  debtor,  and  bis  promise  to 
pay  the  debt  must  be  a  valid  and  binding  prom- 
ise to  work  a  discharge  of  the  old  debtor;  and, 
were  it  not  for  the  statute  of  frauds,  It  would 
seem  that  the  discharge  of  the  old  debtor  would 
be  a  sufficient  consideration  to  make  valid  the 
new  promise;  and  It  would  logically  follow  that 
if  the  new  promise  be  hi  writing,  so  as  to  com- 
ply with  the  statute  of  frauds,  such  promise 
would  be  valid.  But  where  the  discharge  of 
the  original  debtor  also  works  a  discharge  of 
the  substituted  debtor's  debt  to  him  in  consid- 
eration of  the  substituted  debtor's  promise  to 
pay  the  same  to  the  creditor,  the  statute  does 
not  apply,  for  the  new  promise  Is  still  to  pay 
ills  own  debt,  but  to  a  substituted  creditor,  and 
works  a  complete  novation.  Dearborn  v.  Parks, 
6  Me.  81;  Brown  v.  Attwood,  7  Me. -356;  Rowe 
v.  Whittler,  21  Me.  645;  Cutler  v.  Everett  33 
Me.  201;  Maxwell  v.  Haynes,  41  Me.  559;  Per- 
kins v.  Hitchcock,  49  Me.  468;  Goodwin  v. 
Bowden,  54  Me.  424;  Stewart  v.  Campbell,  58 
Me.  439;  Heaton  v.  Angler,  7  N.  H.  399;  King 
v.  Hutchlns,  28  N.  H.  580;  Winslow  v.  Locke, 
60  N.  H.  580;  Crowfoot  v.  Gurney,  9  Bing. 
872. 

So  in  the  case  at  bar.  If  the  defendant  owed 
the  plaintiff  $35,  and  he  accepted  a  stranger  as 
a  substituted  debtor,  who  engaged  to  pay  the 
debt  In  place  of  boot  that  he  was  to  pay  the 
defendant  In  the  exchange  of  horses,  he  (the 
stranger)  thereby  really  engaged  to  pay  bis  own 
debt  due  the  defendant,  by  paying  it  to  tne 
plaintiff  for  the  defendant's  use,  so  that  it  was 
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a  valid  promise,  not  to  pay  the  debt  of  another, 
but  his  own  debt,  that  worked  the  discharge  of 
defendant's  debt  to  the  plaintiff.  It  was  a 
perfect  novation. 

2.  Whether  such  contract  was  made  Is  a 
question  of  fact,  and  has  been  submitted  to  a 
Jury,  who  saw  the  witnesses,  observed  their 
manner,  and  could  best  judge  of  the  truthful- 
ness of  their  testimony,  and  apply  Its  meaning 
to  the  facts  In  dispute;  and  the  Jury  found  that 
a  novation  had  been  proved.  We  cannot  say 
to  the  contrary  from  reading  the  evidence.  The 
plaintiff  denies  the  novation.  Both  the  other 
parties  swear  to  It  The  jury  has  settled  the 
fact,  and  we  dare  not  disturb  the  verdict 

Motion  overruled. 


(SI  Me.  221) 

LORD  t.  LANGDON. 

(Supreme  Judicial  Court  of  Maine.    Jan.  6, 
1898.) 

Fences  —  Ukneobssabt  Height  —  Private  Ndi- 

BANCK, 

1.  By  the  common  law,  a  man  may  build  a 
fence  on  his  own  land  as  high  as  he  pleases, 
although  by  so  doing  it  may  obstruct  his  neigh- 
bor's light  and  air. 

2.  But  by  statute,  "any  fence  or  other  struc- 
ture in  the  nature  of  a  fence,  unnecessarily  ex- 
ceeding eight  feet  in  height,  maliciously  kept 
and  maintained  for  the  purpose  of  annoying 
the  owners  or  occupants  of  adjoining  property, 
shall  be  deemed  a  private  nuisance." 

3.  The  gist  of  an  action  against  a  party  for 
maintaining  such  a  structure  is  that  it  is  "ma- 
liciously kept  and  maintained."  The  plaintiff 
must  show  that  malevolence  was  the  dominant 
motive. 

(Official.) 

Action  by  Samuel  0.  Lord  against  Henry 
Langdon.  Verdict  for  plaintiff,  and  defendant 
moves  for  a  new  trial.    Overruled. 

Frank  E.  Southard,  for  plaintiff.  Geo.  B. 
Hughes,  for  defendant 

FOSTER,  J.  This  is  an  action  brought  un- 
der chapter  188  of  the  Laws  of  1893,  to  re- 
cover damages  for  maliciously  keeping  and 
maintaining  a  structure  In  the  nature  of  a 
fence  for  the  purpose  of  annoying  the  plain- 
tiff. 

The  verdict  was  in  favor  of  the  plaintiff,  and 
the  case  comes  up  on  motion  for  a  new  trial. 

The  parties  occupy  adjacent  lots,  on  which 
their  respective  houses  stand,  on  the  east  side 
of  High  street  in  the  city  of  Bath.  Some 
time  in  1894  the  defendant  built  a  structure 
entirely  on  his  own  land,  about  2  feet  from  the 
division  fence  separating  the  two  lots  and  4 
feet  from  plaintiff's  house.  It  was  8%  feet 
high  on  the  west  end,  and  14  feet  on  the  east 
end,  conforming  to  the  grade  of  the  lot  level 
on  top,  and  as  high  as  the  top  of  the  plain- 
tiffs windows. 

By  the  common  law  a  man  may  build  a 
fence  on  his  own  land  as  high  as  he  pleases, 
although  by  so  doing  it  may  obstruct  his  neigh- 
bor's light  and  air.  Bnt  by  the  statute  "any 
fence  or  other  structure  In  the  nature  of  a 


fence,  unnecessarily  exceeding  eight  feet  In 
height  maliciously  kept  and  maintained  for 
the  purpose  of  annoying  the  owners  or  occu- 
pants of  adjoining  property,  shall  be  deemed  a 
private  nuisance." 

The  gist  of  the  action  consists  In  the  fact  that 
the  structure  Is  "maliciously  kept  and  main- 
tained." To  entitle  the  plaintiff  to  recover,  it 
must  be  shown  that  malevolence  was  the  dom- 
inant motive,  and  without  which  the  fence 
would  not  have  been  built  or  maintained.  So, 
if  the  height  above  eight  feet  is  shown  to  be 
necessary,  there  can  be  no  liability,  no  matter 
what  may  be  the  motive  of  the  owner  In  erect- 
ing it  Rldeout  v.  Knox,  148  Mass.  368,  19  N. 
E.  390. 

Under  instructions  from  the  court  to  which 
no  exceptions  are  taken,  the  jury  found  that 
the  controlling,  dominant  motive  of  the  defend- 
ant was  malicious,  and  that  the  erection  of 
the  fence  was  done  for  the  purpose  .of  annoy- 
ing the  plaintiff.  The  evidence  satisfies  us 
that  the  Jury  were  justified  in  the  conclusions 
to  which  they  arrived,  and  that  the  verdict 
ought  not  to  be  disturbed. 

Motion  overruled. 


(»1  lie.  222) 
RHOADB8  t.  VARNEY  et  al. 
(Supreme  Judicial  Court  of  Maine.    Jan.  8, 

1898.) 

Neqligbncb— Master  and  Bebvakt— Assuming 

Risk. 

1.  Although  between  joint  employers,  one  of 
them  takes  upon  himself  the  function  of  a  work- 
man, the  relation  of  master  and  servant  never- 
theless continues  to  subsist. 

2.  Where  a  defendant  standing  in  the  relation 
of  master  knows,  or  by  the  exercise  of  ordinary 
care  ought  to  know,  that  the  plaintiff  is  in  a 
place  of  danger,  it  is  the  duty  of  such  defend- 
ant, therefore,  to  exercise  ordinary  care  on  his 
part,  so  as  not  to  expose  the  plaintiff  to  perils 
that  might  by  the  exercise  of  such  care  have 
been  avoided. 

3.  The  servant  though  employed  in  a  place 
of  more  or  less  danger,  has  a  right  to  expect 
the  exercise  of  due  care  on  the  part  of  his  em- 
ployer. 

4.  The  servant,  in  assuming  the  ordinary  risks 
of  an  employment  does  not  assume  a  risk  which 
is  the  consequence  of  the  employer's  negligence. 

(Official.) 

Action  by  John  A.  Rhoades  against  Isaac 
Varney  and  others.  Verdict  for  plaintiff  for 
$1,200.  Defendants  move  for  a  new  trial.  Ov- 
erruled. 

B.  P.  Spinney  and  J.  O.  Bradbury,  for  plain- 
tiff.   G.  O.  Yeaton,  for  defendants. 

FOSTER,  J.  The  plaintiff  was  employed  to 
attend  the  "tall  stock"  In  defendants'  sawmill, 
and,  while  so  doing,  his  leg  was  broken  by  be- 
ing caught  between  a  projecting  point  or  head 
block,  of  the  retreating  log  carriage,  and  the 
frame  supports  of  wooden  rollers  set  In  the 
floor,  and  designed  to  facilitate  handling  the 
lumber  as  It  came  from  the  carriage.  One  of 
the  defendants  was  the  sawyer,  stationed  near 
the  saw,  whose  duty  It  was  to  operate  the  car- 
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rtege;  and  the  negligence  which  the  plaintiff 
alleges  consisted  in  his  "carelessly,  negligently, 
and  without  notice,  starting  the  machinery  op- 
erating said  carriage"  while  the  plaintiff  was 
in  the  act  of  removing  the  log  from  the  carriage. 

The  verdict  being  for  the  plaintiff,  the  case 
comes  before  this  court  on  the  defendants'  mo- 
tion to  set  the  verdict  aside,  because  it  is  not 
supported  by  the  evidence,  and  because  It  Is 
excessive  In  amount. 

The  gravamen  of  the  plaintiff's  complaint  Is 
that  his  Injuries  were  received  through  the  de- 
fendant's negligence  in  starting  the  machinery 
without  due  warning  or  notice  to  the  plaintiff, 
so  as  to  enable  him,  while  In  the  proper  per- 
formance of  his  duty,  and  with  reasonable  care 
on  his  part,  to  avoid  the  pern  and  escape  the 
Injuries  which  he  received. 

The  plaintiff  was  25  years  old,  and  had  had 
ample  experience  in  the  duties  and  dangers  of 
his  occupation,  and  had  been  at  work  about  6 
weeks  in  the  performance  of  the  same  duties  In 
which  he  was  engaged  at  the  time  of  the  ac- 
cident; and,  as  the  evidence  shows,  during  all 
that  time  it  had  been  the  practice  of  the  defend- 
ant to  start  the  carriage  back  as  soon  as  it  was 
relieved  of  the  log  or  lumber  upon  it 

The  logs  were  placed  upon  the  carriage  In  the 
rear  of  the  saw,  then  run  past,  and,  if  deemed 
suitable,  sawed  into  box  boards;  otherwise, 
taken  off  and  cut  Into  shingle  bolts.  When  the 
plaintiff  was  Injured,  a  log  of  the  latter  char- 
acter had  been  placed  upon  the  carriage,  run 
past  the  saw,  and  the  plaintiff  was  attempting 
to  remove  his  end  of  It  from  the  carriage,  when 
the  carriage  was  started  back  at  a  velocity  of 
from  three  to  fourhundred  feet  a  minute.  The 
contention  of  the  defendants  Is  that  the  log  had 
been  removed  when  the  carriage  was  started. 
This  is  the  principal  question  of  fact  upon 
which  the  parties  are  at  variance. 

It  Is  strenuously  asserted  In  defense  that  the 
defendant  did  not  know  where  the  plaintiff's  leg 
was  when  the  carriage  was  reversed  and  start- 
ed back;  and  that,  If  be  did  know  this,  the  de- 
fendant was  warranted  In  assuming  that  the 
plaintiff  himself  also  knew,  and  that  his  expe- 
rience enabled  him  to  appreciate,  the  danger  of 
the  situation,  and  to  seasonably  remove  his  leg 
to  some  safer  standing  ground. 

The  evidence  is  uncontradicted  that  the  de- 
fendant was  looking  at  the  plaintiff  at  the  time 
he  started  the  carriage.  There  Is  no  suggestion 
that  any  warning  was  given,  or  any  other  com- 
munication between  them.  The  defendant 
knew,  or  by  the  exercise  of  ordinary  care  ought 
to  have  known,  that  the  plaintiff  was  In  a  place 
of  danger;,  and  It  was  his  duty  thereupon  to 
exercise  ordinary  care  on  his  part,  so  as  not  to 
expose  the  plaintiff  to  perils  that  might,  by  the 
exercise  of  such  care,  have  been  avoided.  Even 
though  the  plaintiff  was  In  a  position  which  was 
more  or  less  dangerous  from  the  very  nature  of 
the  work  and  the  machinery  which  was  being 
operated,  and  demanding  care  and  vigilance  on 
his  part,  yet  he  had  a  right  to  expect  the  exer- 
cise of  due  care  on  the  part  of  his  employer. 
From  bun  he  was  entitled  to  expect  the  care 


and  attention  which  the  superior  position  and 
presumable  sense  of  duty  of  the  latter  ought  to 
command.  And  although,  by  an  arrangement 
between  the  joint  employers  of  this  plaintiff, 
one  of  them  saw  fit  to  take  upon  himself  the 
function  of  a  workman,  the  relation  of  master 
and  servant  nevertheless  continued  to  subsist 
Ashworth  v.  Stanwlx,  3  El.  &  EL  70L 

True,  the  plaintiff,  in  engaging  in  the  employ- 
ment of  the  defendants,  assumed  the  ordinary 
risks  of  such  employment  or  those  of  obvious 
peril.  Haggerty  v.  Granite  Co.,  88  Me.  118,  SS 
Atl.  1029.  But  It  is  the  duty  of  the  employer, 
implied  from  the  contract  of  employment,  to  ex- 
ercise ordinary  care  In  view  of  the  circumstan- 
ces of  the  situation,  so  that  the  servant  shall 
not  be  exposed  to  dangers  that  may  be  prevent- 
ed by  the  exercise  of  such  care.  Whenever  the 
employer  falls  In  this  duly,  it  is  negligence,  and 
he  is  liable  to  the  servant  who  has  been  injured 
in  consequence  of  such  failure  of  duty,  and 
who  Is  without  fault  on  his  part;  for  the  serv- 
ant, in  assuming  the  ordinary  risks  of  the  em- 
ployment, does  not  assume  a  risk  which  is  the 
consequence  of  the  employer's  negligence.  This 
doctrine  Is  sustained  by  numerous  authorities, 
and  the  principal  difficulty  arises  In  the  appli- 
cation of  the  rule  to  the  facts  of  .each  particular 
case.  Mayhew  v.  Mining  Co.,  76  Me.  100,  108; 
Buzzell  v.  Manufacturing  Co.,  48  Me.  113; 
Shanny  v.  Mills  Co.,  66  Me.  420. 

The  question  of  negligence,  even  in  cases 
where  the  facts  are  undisputed,  but  where  In- 
telligent and  fair-minded  men  may  reasonably 
arrive  at  different  conclusions,  Is  for  the  jury. 
Elwell  v.  Hacker,  86  Me.  416,  30  Atl.  64;  Nu- 
gent v.  Railroad  Co.,  80  Me.  62,  70,  12  AtL  797. 
This  Is  not  a  case  where  there  is  not  evidence 
of  sufficient  legal  weight  to  sustain  a  verdict, 
as  was  the  case  of  Elwell  v.  Hacker,  supra, 
where  the  plaintiff  sustained  Injuries  by  the 
fall  of  a  staging  which  he  had  built  from  mate- 
rials of  his  own  selection,  and  where  there  was 
no  evidence  that  either  of  the  defendants  had 
personally  superintended  ltB  removal.  Nor  like 
the  case  of  Nason  v.  West,  78  Me.  253,  259,  3 
Atl.  911,  where  the  plaintiff  sought  to  recover 
for  Injuries  received  In  entering  an  oven  which 
fen  upon  him,  the  nature  and  construction  of 
which  he  was  as  well  acquainted  with  as  the 
master  himself. 

Here  the  defendant  was  personally  operating 
machinery  which  was  of  a  dangerous  character. 
He  knew,  or  ought  to  have  known,  the  danger 
to  which  the  plaintiff  was  exposed  in  the  sltua 
tlon  In  which  he  was  at  that  moment  engaged, 
and  In  which  he  saw  him.  It  was  a  duty  he 
owed  the  plaintiff  to  look,  to  perceive,  and  as 
certain  when  It  was  proper  to  recall  the  car- 
riage. He  acted  upon  his  own  judgment,  not 
from  any  signal  communicated  to  him  from  the 
plaintiff.  The  facts  do  not  warrant  us  In  hold- 
ing that  the  plaintiff,  by  his  contributory  neg- 
ligence, Is  precluded  from  maintaining  this  ac- 
tion. 

Nor  do  we  think  the  verdict  should  be  re- 
duced. The  plaintiff's  Injuries  were  severe, 
the  bones  of  his  leg  being  broken  in  three  places. 
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The  Injury  was  such  that  the  fractured  limb  Is 
somewhat  shorter  than  the  other,  and.  this  In- 
Jury  is  permanent  We  do  not  feel  that  any 
redaction  In  the  amount  of  the  verdict  is  called 
for  in  this  case. 
Motion  overruled. 

(91  Me.  XU) 

GOULD  et  al.  t.  BOSTON  EXCELSIOR  00. 

(Supreme  Judicial  Court  of  Maine.    Jan.  5, 

1898.) 

Inoomplitb  Contracts— Parol  Bvidkkos— Logs 

—Scales. 

1.  When  the  written  memorandum  of  an 
agreement  for  the  cutting,  hauling,  and  driving 
logs  or  wood  is  silent  as  to  the  scale  and  the 
scaler,  and  does  not  import  upon  its  face  to 
contain  all  the  stipulations  of  the  parties  as  to 
the  subject-matter,  oral  evidence  may  be  receiv- 
ed of  an  additional  verbal  stipulation  as  to  the 
scale  or  the  scaler. 

2.  Such  a  stipulation  does  not  add  to,  nor  sub- 
tract from,  nor  in  any  way  vary,  the  liability  of 
either  party  under  the  written  memorandum. 

(Official.) 

Exceptions  from  supreme  Judicial  court,  Pis- 
cataquis county. 

Action  by  Almond  H.  Gould  and  another 
against  the  Boston  Excelsior  Company.  Ver- 
dict for  plaintiffs,  and  defendant  excepts.  Over- 
ruled. 

This  was  an  action  of  assumpsit  to  recover 
the  sum  of  $1,821.47  for  driving  3,235  cords 
of  poplar  from  Ship  Pond  stream  to  MUo  boom, 
at  75  cents  per  cord. 

Plea,  the  general  issue. 

The  plaintiffs  Introduced  In  evidence  a  writ- 
ten contract  signed  by  themselves;  also  a  writ- 
ten contract  signed  by  the  defendant's  agent, 
—of  the  following  tenor: 

"Boston  Excelsior  Company. 

"Manufacturers  and  Dealers  In  Excelsior  and 
Upholsterers'  Supplies. 

"Julian  D'Este,  Treas.         26  Canal  Street 
"Boston,  Mass. 

"Sebec,  Me.  Mar.  29,  '94. 

"We,  the  undersigned,  do  hereby  agree  to 
take  the  poplar  cut  and  peeled  for  the  Boston 
Excelsior  by  Hoxle  Bros,  now  on  landing  at 
Ship  Pond  stream,  and  drive  and  deliver  the 
same  in  their  boom  at  their  dam  In  Milo  Vil- 
lage, Me.,  In  the  spring  of  1894,  for  75  cts. 
per  cord. 

"We  do  further  agree  to  deliver  all  poplar 
delivered  In  booms  to  the  Boston  Excelsior  Co. 
from  other  parties  on  Sebec  Lake  to  the  Boston 
Excelsior  Co.  at  their  boom  in  Milo  Village, 
Me.,  in  the  spring  of  1894,  for  25  cts.  per  cord. 

"We  further  agree  to  deliver  and  yard  on  the 
landing  at  Ship  Pond  stream  (what  poplar  was 
left  In  the  woods  peeled  by  Hoxle  Bros.)  dur- 
ing the  summer  of  1894,  for  $1.00  per  cord. 

"We  also  agree  to  cut  and  peel  2,000  (two 
thousand)  cords  of  poplar,  If  there  be  that 
amount  on  land  known  as  the  'Quarry  Tract' 
owned  by  S.  &  J.  Adams,  of  Bangor,  Me.,  and 
drive  and  deliver  the  same  to  the  dam  of  the 


Boston  Excelsior  Co.,  In  Milo  Village,  Maine, 
In  the  spring  of  1896;  cutting,  peeling,  and  de- 
livering the  same  at  landing  on  Ship  Pond 
stream  for  $1.50  per  cord,  and  75  cents  per 
cord  for  driving  the  same  to  the  dam  of  the 
Boston  Excelsior  In  Milo  Village,  Maine. 

"A.  H.  Gould. 

"J.  C.  Dean." 

"Boston  Excelsior  Company. 

"Manufacturers  and  Dealers  In  Excelsior  and 
Upholsterers'  Supplies. 

"Julian  D'Este,  Treas.  20  Canal  Street 

"Boston,  Mass.,  Mar.  29,  '94. 

"We,  the  undersigned,  agree  to  pay  Gould 
&  Dean  the  sum  of  $500.00  (five  hundred  dol- 
lars) when  the  poplar  now  landed  in  Ship  Pond 
stream  is  driven  out  into  Sebec  Lake  (to  pay 
men  with),  and  pay  them  the  balance  when 
the  rest  of  the  poplar  is  in  the  Milo  boom. 
We  further  agree  to  advance  money  to  pay 
men  for  peeling  and  yarding  poplar  on  Ship 
Pond  stream,  to  be  cut  as  agreed  upon  land 
known  as  the  'Slate  Quarry  Tract'  owned  by 
S.  &  J.  Adams.  Also  to  advance  money  to 
pay  men  for  yarding  upon  Ship  Pond  stream 
such  poplar  as  was  left  In  the  woods  by  Hoxle 
Bros,  in  their  operation,  when  same  la  yarded 
on  stream. 

"Boston  Excelsior  Co, 

"By  Julian  D'Este,  Treas." 

The  evidence  tended  to  show  that  both  con- 
tracts were  signed  and  delivered  at  the  same 
time.  The  plaintiffs  introduced  evidence  tend- 
ing to  show  that  a  few  days  prior  to  the  mak- 
ing and  signing  of  the  contracts  the  plaintiffs 
met  Julian  D'Este,  treasurer  and  agent  of  the 
defendant  corporation  at  MUo;  that  the  trade 
so  made  at  said  Milo  Is  embodied  in  the  con- 
tract first  above.  The  plaintiffs  offered  evi- 
dence of  certain  conversations  between  them- 
selves and  said  Julian  D'Este,  made  at  the 
time  that  the  trade  was  made  that  was  em- 
bodied in  the  contract  first  above,  tending  to 
show  that  there  was  an  agreement  made  as 
to  how  and  by  whom  the  poplar  was  to  be 
scaled.  The  plaintiffs  claimed  that  such  talk 
as  to  the  scaler  constituted  an  Independent 
agreement.  The  defendant  introduced  evi- 
dence tending  to  show  that  the  contract  first 
above  embraced  the  whole  contract  made  at 
Milo  between  the  parties. 

Upon  this  branch  of  the  case  the  presiding 
justice  gave  the  jury  the  following,  among  oth- 
er, Instructions: 

"The  plaintiffs  claim  to  recover  a  balance  of 
$1,821.47  for  services  alleged  to  have  been 
performed  under  a  written  contract  in  driv- 
ing certain  logs  on  Sebec  waters  Into  Milo  for 
the  benefit  of  the  defendant  corporation.  They 
claim  that  they  drove  1,025  cords  of  the  Hoxle 
lumber  and  2,210  cords  of  the  new  lumber; 
while  the  defendant  claims  that  there  were 
848  cords  of  the  Hoxle  lumber  and  1,745  cords 
of  the  new  lumber,— making  a  difference  of 
177  cords  of  the  Hoxle  lumber  and  465  cords 
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of  the  new  lumber,  a  difference  of  considerable 
Importance  to  the  parties;  and,  as  I  nave  ob- 
served before,  whether  the  amount  be  large  or 
small,  of  course  the  parties  are  entitled  to  your 
best  judgment  on  the  facts 'which  they  present 
to  you.    *    •    • 

"If  a  written  Instrument  Is  silent  in  rela- 
tion to  any  material  point,  it  is  competent  for 
them  [the  parties]  to  show  that  they  have 
made  outside  of  that  an  independent  agree- 
ment In  relation  to  some  matter  which  does  not 
contradict,  vary,  or  modify  the  written  con- 
tract. 

"The  plaintiffs  seek  to  avail  themselves  of 
this  familiar  principle  of  law. 

"A  written  contract  has  been  introduced 
signed  by  the  parties,  specifying  what  was  to 
be  done  by  the  plaintiffs  with  reference  to  the 
Hoxle  lumber  and  the  new  lumber  In  respect 
to  the  cutting,  peeling,  hauling,  landing,  and 
finally  driving  Into  Mllo.  It  Is  not  in  contro- 
versy that  this  was  the  understanding,  and 
that  It  was  done  without  fraud  or  mistake  on 
either  side,  and  contracts  have  been  signed. 

"Bat  the  plaintiffs  say  that  those  contracts 
were  prepared,  or  signed,  at  all  events,  by 
the  defendant  company' in  Boston,  and  that 
there  was  an  Independent  and  Important  un- 
derstanding and  stipulation  between  them 
which  was  not  embodied  in  this  written  in- 
strument, and  that  to  with  reference  to  the 
manner  In  which  and  the  person  by  whom 
the  number  of  cords  should  be  ascertained; 
in  other  words,  the  agreement  upon  the 
scaler.  And  the  plaintiffs  say  that  there 
was  such  an  independent  agreement;  that  it 
was  well  and  fairly  and  fully  understood  be- 
tween them  and  the  defendant  company  that 
not,  Indeed,  the  name  of  the  scaler,  but  that 
the  person  that  should  be  designated  and 
furnished  by  the  Adamses,  of  Bangor,  should 
be  the  scaler.  The  plaintiffs  both,  as  I  re- 
member, testify  that  when  the  Inquiry  was 
raised  as  to  who  should  be  the  scaler,  or 
how  the  scale  should  be  made,  the  agent  of 
the  defendant  corporation,  Mr.  D'Este,  re- 
plied, In  substance,  that  there  would  be  no 
trouble  about  the  scale,  that  Adams  would 
send  up  and  furnish  the  scaler;  and  the 
plaintiffs  say  that  that  proposition  was  ac- 
ceded to  by  the  plaintiffs,  if  not  expressly  in 
words  at  that  time,  by  saying,  That  will  be 
satisfactory  to  us,'  or  'We  accept  your  prop- 
osition that  the  scaler  furnished  by  Adams 
shall  be  the  scaler  agreed  upon;'  neverthe- 
less that  you  ought  to  infer  and  must  infer 
as  fair-minded  men  that  by  their  conduct 
they  did  accept  the  proposition,  and  did  act 
upon  It;  and  when  Mr.  Adams,  or  the 
Adamses,  were  notified,  they  sent  up  the 
scaler,  and  he  entered  upon  the  discharge  of 
his  duties  at  the  several  landings  where  the 
poplar  was  being  hauled. 

"Now  this  is  the  position  of  the  plaintiffs. 
They  say,  in  other  words,  that  there  was  a 
fair  agreement  upon  the  person  who  should 
scale  the  lumber;  that  that  person  was  fur- 
nished, as  understood  and  agreed  upon,  by 


Adams;  that  he  was  in  fact,  If  that  Inquiry 
should  be  opened,  a  competent  person;  that 
he  entered  upon  his  duties,  and  discharged 
them  fairly  and  honestly  In  the  exercise  of 
his  best  Judgment;  and  therefore  they  claim 
that  the  results  of  his  scale  are  conclusive 
upon  the  parties. 

**Well,  gentlemen,  I  may  as  well  say  here 
that  there  Is  no  dispute  between  counsel  In 
relation  to  the  law  upon  that  branch  of  the 
case.  It  is  familiar  and  well  settled  that 
the  scale  of  a  scaler  Is  conclusive  upon  the 
parties,  who  have  agreed  upon  him,  In  the. 
absence  of  fraud  or  manifest  mistake." 

After  verdict  for  the  plaintiffs,  the  defend- 
ant was  allowed  exceptions  to  the  admission 
of  the  evidence  Introduced  by  the  plaintiffs, 
showing  how  and  by  whom  the  poplar  was 
to  be  scaled. 

W.  B.  Parsons  and  J.  B.  Peaks,  for  plain- 
tiffs. H.  Hudson  and  F.  B.  Guernsey,  for 
defendant 

EMERY,  J.  The  defendant  had  purchased 
some  poplar  cut  upon  the  land  of  Adams, 
and  desired  to  have  it  driven  down  the 
streams  to  Its  mill.  It  also  desired  to  have 
other  poplar  on  Adams'  land  cut,  peeled,  and 
driven.  To  this  end,  Its  agent  had  some  con- 
versations with  the  plaintiffs  with  reference 
to  their  doing  the  cutting,  peeling,  and  driv- 
ing. As  a  result  of  these  conversations,  the 
plaintiffs  gave  the  defendant  a  written  mem- 
orandum, signed  by  them  only,  and  the  de- 
fendant at  the  same  time  gave  them  a  writ- 
ten memorandum,  signed  by  Its  agent  only. 
These  memorandums  are  printed  in  full  su- 
pra. 

The  plaintiffs  did  cut,  peel,  and  drive  more 
or  less  poplar  for  the  defendant  under  these 
memorandums,  and  the  amount,  or  number 
of  cords,  was  the  only  question  before  the 
Jury. 

It  will  be  noticed  that  In  neither  memo- 
randum was  it  stated  by  whom  the  poplar 
should  be  scaled,  or  that  it  should  be  scaled 
at  all.  The  plaintiffs  offered  to  show  by 
parol  evidence  that  during  the  conversations 
prior  to  the  exchange  of  the  memorandums 
it  was  orally  agreed  by  both  parties  that  the 
poplar  should  be  scaled  by  a  scaler  to  be 
sent  by  Adams,  the  landowner,  and  that  his 
scale  should  control.  Was  such  parol  evi- 
dence admissible  for  that  purpose  under 
these  circumstances? 

It  is  difficult  to  reconcile  the  various  deci- 
sions upon  the  general  question  of  when 
parol  evidence  of  other  and  oral  stipulations 
may  be  received  where  some  stipulations 
are  expressed  In  writing.  The  cases  cited  In 
♦he  majority  and  minority  opinions  of  the 
court  in  Neal  v.  Flint,  88  Me.  72,  33  Atl.  669, 
are  evidence  of  that  difficulty. 

We  think,  however,  that  a  safe  rule,  de- 
cisive of  this  case,  may  be  readily  deduced 
from  the  great  majority  of  the  decisions, 
viz.:   Where  the  writing  or  writings,  by  rea- 
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son  of  their  brevity,  Informality,  or  skeleton 
nature,  do  not  of  themselves  Import  that  all 
the  stipulations  between  the  parties  with 
reference  to  the  subject-matter  were  Intend- 
ed to  be  expressed  in  them,  and  where  the 
particular  stipulation  Is  of  such  nature  that 
the  omission  to  express  it  in  the  writing  does 
not  Indicate  that  it  was  not  agreed  upon, 
and  It  in  no  way.  conflicts  with  any  written 
stipulation,  and  ddes  not  Increase  the  bur- 
dens of  either  party,  parol  evidence  of  such 
stipulation  is  admissible.  We  do  not  say 
that  all  the  above  conditions  must  exist  be- 
fore the  parol  evidence  can  be  received. 
We  only  say  that  where  they  do  exist  the 
parol  evidence  is  admissible.  The  Justices 
of  this  court  have  been  unanimous  in  sup- 
port of  at  least  this  latter  proposition.  Bon- 
ney  v.  Morrill,  57  Me.  368;  Neal  v.  Flint,  88 
Me.  72,  33  Atl.  669. 

In  this  case  there  was  no  formal  draft  of 
a  contract  containing  reciprocal  stipulations 
signed  by  both  parties.  There  were  only 
Informal  memorandums  exchanged  relating 
to  time,  place,  and  price,  and  making  cer- 
tain the  things  usually  most  In  debate,  and 
most  desirable  to  have  made  certain.  The 
poplar,  under  such  memorandums,  would 
require  to  be  scaled.  It  would  be  natural  to 
provide  for  a  scaler.  The  omission  to  name 
him  in  the  memorandum  does  not  indicate 
that  the  parties .  agreed  to  do  without  a 
scaler.  The  alleged  oral  agreement  that 
Adams,  the  landowner,  should  send  the  sca- 
ler, does  not  add  to,  subtract  from,  nor  in 
any  way  vary,  the  duties  of  either  party. 
It  was  equally  for.  the  benefit  of  both  parties. 
It  was. competent  for  either  party  to  prove 
the  stipulation  by  parol  evidence,  notwith- 
standing the  writings. 

Exceptions  overruled. 


(91  Me.  KM) 
THOMPSON  t.  LEWISTON  DAILY  SUN 
"    PUB.  CO. 

(Supreme  Judicial  Court  of  Maine.     Jan.  4, 

1898.) 

Libil— Pludiko— Colloquium. 

.  1.  In  order  to  render  Words  actionable  in  a 

suit  for  libel,  it  is  not  necessary  that  there 

should  be  the  same  precision  and  certainty  in 

the  language  employed   to  make  the   charge 

as  in  the  allegations  of  an  indictment  for  the 

same  offense. 

2.  If  the  defamatory  words,  taken  in  their 
natural  and  ordinary  signification,  fairly  import 
a  criminal  charge,  it  is  sufficient  to  render  them 
actionable.  , 

3.  But,  upon  demurrer  to  the  declaration, 
words  alleged  to  be  libelous  cannot  be  pro- 
nounced actionable  by  the  court  unless  they  can 
be  interpreted  as  such  with  at  least  reasonable 
certainty. 

4.  In  case  of  uncertainty  as  to  the  meaning 
of  expressions  of  which  a  plaintiff  complains, 
the  law  requires  the  pleader  to  make  the  mean- 
ing certain  by  means  of  proper  colloquium  and 
averment. 

5.  Held,  that  the  statement  in  the  defend- 
ant's newspaper,  "He  has  a  wife  living  in  the 
West,"  construed  with  reference  to  all  the  oth- 


er averments  in  the  declaration,  imputes  with 
reasonable  certainty  to  the  plaintiff  the  crime 
of  bigamy  or  polygamy. 

6.  When  the  manifest  purpose  of  such  state' 
ment  is  to  suggest  criminal  conduct  with  re- 
spect to  the  plaintiff's  marriage  relations,  and 
considered  in  connection  with  the  averment  in 
the  colloquium  that  "he  had  been  married  to 
Helen  M.  Thompson,  with  whom  he  was  then 
living  as  his  lawful  wife  in  the  town  of  Mon- 
mouth," held,  that  it  must  be  regarded  as  im- 
puting to  the  plaintiff  the  crime  of  bigamy. 

7.  The  article  complained  of  in  this  case  re- 
lated to  the  arrest  of  the  plaintiff  upon  the 
charge  of  murder.  Hdd,  that  the  allusion  to 
the  divorce  of  the  second  wife,  now  living  in 
Auburn,"  is  calculated  to  present  a  contrast  be- 
tween her  legal  status  and  that  of  "a  wife  now 
living,  in  the  West,"  and  that  the  entire  article 
was  apparently  designed  to  exhibit  his  previous 
record  in  such  a  light  as  to  suggest  the  probabil- 
ity of  the  truth  of  the  charge  upon  which  he 
had  been  arrested. 

(Official) 

Exceptions  from  supreme  judicial  court, 
Kennebec  county. 

Action  by  Edgar  L  Thompson  against 
Lewlston  Dally  Sun  Publishing  Company. 
Demurrer  to  declaration  overruled,  and  defend- 
ant excepts.    Exceptions  overruled. 

H.  M.  Heath  and  O.  L.  Andrews,  for  plain- 
tiff. O.  W.  Heselton  and  L.  T.  Carleton,  for 
defendant. 


WHITEHOUSE,  J.  This  Is  an  action  of 
libel  for  defamatory  matter  published  in  the 
newspaper  of  the  defendant  company  con- 
cerning the  plaintiff.  The  defendant  filed 
a  general  demurrer  to  the  declaration.  The 
presiding  Judge  overruled  the  demurrer,  and 
the  defendant  brings  the  case  to  the  law 
court  on  exceptions  to  this  ruling. 

The  more  material  parts  of  the  published 
article,  comprising  the  special  matter  al- 
leged to  be  libelous,  with  the  Innuendoes  as  they 
appear  in  the  declaration,  are  as  follows: 

"The  announcement  in  yesterday's  Sun  of 
the  Thompsons'  (meaning  the  plaintiff  and 
his  brother)  arrest  for  the  murder  of  J.  Au- 
gustus Sawyer  caused  a  surprise  to  many 
people  in  this  section  of  the  country,  as 
many  people  supposed  no  solution  would 
come.  Words  of  praise  were  heard  for  the 
Sun's  enterprise  in  ferreting  out  the  mys- 
tery which  has  caused  so  much  talk.  A  resi- 
dent from  near  Monmouth  remarked  that 
the  Sun  had  done  a  big  thing  for  that  place. 
'Why,'  said  the  gentleman,  'my  folks  were 
afraid,  even  to  this  day,  to  go  ont  of  doors 
alone  nights  for  the  fear  of  being  molested.' 
*  *  •  The  Thompsons'  (meaning  the  plain- 
tiff and  his  brother  J.  Albert  Thompson'' 
aforesaid)  records  (meaning  their  past  con- 
duct or  actions)  are  not  of  a  Sunday  school 
order  (meaning  that  their  conduct  in  the 
past  has  not  been  In  accordance  with  the 
rules  of  morality  and  virtue,  but  has  been 
Immoral  and  in  violation  of  law).  Edward 
Thompson  (meaning  the  plaintiff),  whose 
true  name  is  Edgar  Thompson,  had  lived  an 
eventful  life,  and  the  authorities  (meaning 
the  prosecuting  officers  of  Kennebec  county 
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aforesaid)  have  evidence  which  will  not  put 
him  in  an  enviable  light  It  Is  said  from 
other  sources  that  Edward  or  Edgar  Thomp- 
son (meaning  the  plaintiff)  has  a  wife  liv- 
ing (meaning  that  he,  the  plaintiff,  had  com- 
mitted the  crime  of  bigamy,  and  that  a  per- 
son who  was  then  his  wife,  and  from  whom 
he  has  never  been  divorced;  was  then  still 
alive,  and  that  the  said  Helen  M.  Thompson, 
with  whom  he  is  now  and  was  then  living, 
is  not  and  was  not  then  his  legal  wife,  but 
that  he  is  and  was  then  living  with  her  un- 
lawfully) In  the  West,  who  will  probably  be 
secured  (meaning  that  she  will  be  brought 
to  Augusta)  as  a  witness  (meaning  that  she 
will  be  summoned  to  testify  as  to  the  char- 
acter of  the  plaintiff  at  the  trial  of  said 
plaintiff  on  the  said  charge  of  murder).  'Ed' 
Thompson  (meaning  the  plaintiff)  was  di- 
vorced by  his  second  wife  (meaning  the  said 
Abbie  E.,  his  first  wife,  from  whom  he  was 
divorced  as  aforesaid),  and  she  Is  now  liv- 
ing in  Auburn." 

In  the  colloquium  of  his  declaration  the 
plaintiff  avers  "that  he  Is,  and  for  a  long 
time  prior  to  December  20,  A.  D.  1895,  had 
been,  legally  married  to  his  wife,  Helen  M. 
Thompson,  with  whom  he  is  now  and  for 
several  years  prior  hereto  has  been  living 
as  his  lawful  wife  In  said  town  of  Mon- 
mouth; that  previous  to  such  marriage  he 
was  married  to  one  Abble  E.  Merrlman,  and 
on  the  16th  day  of  November,  previous  to  his 
marriage  to  said  Helen  M.  Thompson,  be  was 
legally  divorced  from  her,  the  said  Abbie  E. 
Thompson,  and  that  she,  the  said  Abbie  E. 
Thompson,  Is  now  living  In  Auburn,  in  the 
county  of  Androscoggin  and  state  of  Maine; 
that  he  has  never  been  married  to  any  other 
person  or  persons  than  the  said  Abbie  E., 
his  first  wife,  and  the  said  Helen  M.,  his 
second  wife;  that  he  has  never  committed 
the  atrocious  crime  of  bigamy;  that  he,  said 
plaintiff,  was  on  the  eighteenth  day  of  De- 
cember, A.  D.  1895,  arrested,  and,  In' com- 
pany with  his  brother,  J.  Albert  Thompson, 
on  the  20th  day  of  December,  A.  D.  1895, 
arraigned  before  A.  G.  Andrews,  Esq.,  judge 
of  the  municipal  court  of  the  city  of  Au- 
gusta, within  and  for  said  county  of  Ken- 
nebec, on  a  charge  of  murder  of  one  J. 
Augustus  Sawyer,  and  on  the  said  prelimi- 
nary hearing  thereon  was  discharged  as  in- 
nocent thereof." 

It  is  contended  In  behalf  of  the  plaintiff 
that  the  words,  "he  has  a  wife  living  in  the 
West,"  construed  with  reference  to  all  the 
other  averments  In  the  declaration,  are  not 
only  capable  of  Imputing,  but  do  clearly  im- 
pute, to  the  plaintiff  the  crime  of  bigamy  or 
polygamy.  On  the  other  hand,  the  defend- 
ant argues  that  as  there  is  nothing  in  the 
published  article  to  negative  the  exception 
found  in  the  statute  (Rev.  St  c.  124,  $  4) 
of  "one  legally  divorced"  and  "one  whose 
husband  or  wife  has  been  continually  ab- 
sent for  seven  years,  and  not  known  to  be 
living,"  the  words  fall  short  of  charging  .the 


crime  of  bigamy,  and  cannot  be  declared  de- 
famatory without  magnifying  their  true 
meaning. 

It  is  not  necessary,  in  order  to  render 
words  actionable,  that  there  should  be  the 
same  precision  and  certainty  in  the  lan- 
guage employed  to  make  the  charge  as  in 
the  allegations  of  an  Indictment  for  the  same 
offense.  If  the  defamatory  words,  taken  in 
their  natural  and  ordinary  signification,  fair- 
ly Import  a  criminal  charge,  it  is  sufficient 
to  render  them  actionable.  Gibbs  v.  Dewey, 
5  Oow.  603;  Miller  v.  Miller,  8  Johns.  74. 
Written  or  printed  language,  alleged  to  be 
defamatory,  is  in  law  capable  of  the  same 
sort  of  modification  by  explanatory  evidence 
as  oral  language;  and  where,  upon  trial,  the 
question  depends  upon  evidence  to  be  intro- 
duced in  connection  with  the  publication,  it 
Is  properly  left  to  the  Jury  to  say  whether 
the  language  is  libelous  or  not  the  same 
rule  prevailing  as  In  similar  cases  of  sland- 
er. Odgers,  Bland.  &  L.  p.  94  Whether  or 
not  the  language  used  will  bear  the  Inter- 
pretation given  to  it  by  the  plaintiff,  whether 
or  not  it  is  capable  of  conveying  the  mean- 
ing which  he  ascribes  to  it  Is  in  such  a  case 
a  question  of  law  for  the  court  What 
meaning  the  words  did  convey  to  the  read- 
ers is  In  such  a  case  a  question  of  fact  for 
the  jury.  It  is  not  the  Intention  of  the 
writer,  or  the  understanding  of  any  partic- 
ular reader,  that  is  to  determine  the  ques- 
tion. It  is  rather  the  effect  which  the  lan- 
guage complained  of  was  fairly  calculated  to 
produce,  and  would  naturally  produce,  upon 
the  minds  of  readers  of  reasonable  under- 
standing, discretion,  and  candor,  after  it  has 
been  examined  and  considered  in  connection 
with  all  other  parts  of  the  writing,  and  In 
the  light  of  all  the  facts  and  circumstances 
known  to  them.. 

Put,  upon  demurrer  to  the  declaration, 
words  alleged  to  be  libelous  cannot  be  pro- 
nounced actionable  by  the  court  "unless  they 
can  be  Interpreted  as  such  with  at  least 
reasonable  certainty.  In  case  of  uncertain- 
ty as  to  the  meaning  of  expressions  -  of 
which  a  plaintiff  complains,  the  rule  requires 
him  to  make  the  meaning  certain  by  means 
of  proper  colloquium  and  averment"  Wing 
v.  Wing,  60  Me.  62. 

In  the  case  at  bar  it  is  the  opinion  of  the 
court  that  when  the  statement-  "He  has  a 
wife  living  In  the  West"  is  considered  in  the 
light  of  the  context  and  of  the  spirit  ani 
purpose  of  the  entire  article,  and  construed 
with  reference  to  all  the  facts  stated  in  the 
colloquium  and  admitted  by  the  demurrer, 
it  is  fairly  calculated  to  convey,  and  must 
be  held  to  convey,  the  meaning  which  the 
plaintiff  attaches  to  it  When  thus  examin- 
ed, and  Interpreted  according  to  the  natural 
and  popular  signification  of  the  words,  it 
clearly  Imports  a  charge 'of  bigamy.  The 
communication  relates  to  the  arrest  of  the 
plaintiff  upon  the  charge  of  murder.  It  was 
published  by  a  newspaper  claiming  in  the 
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same  article  to  have  exclusive  Informa- 
tion in  regard  to  the  plaintiff's  life  and 
character,  and  to  be  entitled  to  the  credit 
of  "ferreting  out"  a  great  mystery.  It  de- 
clares that  the  plaintiff's  record  is  "not  of  a 
Sunday  school  order";  that  "Edward  Thomp- 
son, whose  true  name  is  Edgar  Thompson, 
has  lived  an  eventful  life";  and  that  "the 
authorities  have  evidence  which  will  not  put 
him  in  an  enviable  light."  In  the  same  par- 
agraph follows  the  gravamen  of  the  matter: 
"It  Is  said  that  he  has  a  wife  living  in  the 
West  who  will  probably  be  secured  as  a  wit- 
ness. 'Ed*  Thompson  was  divorced  by  his 
second  wife,  and  she  is  now  living  In  Au- 
burn." The  popular,  as  well  as  the  lexical, 
meaning  of  "wife"  is  '.'a  woman  who  is 
united  to  a  man  In  the  lawful  bonds  of  wed- 
lock." The  allusion  to  the  divorce  of  a  for- 
mer wife  is  calculated  to  present  a  contrast 
between  her  legal  status  and  that  of  a  "wife 
now  living  In  the  West,"  and  the  entire  ar- 
ticle was  apparently  designed  to  exhibit  his 
previous  record  in  such  a  light  as  to  suggest 
the  probability  of  the  truth  of  the  charge 
upon  .which  he  had  been  arrested.  The  fact 
that  he  had  been  divorced  from  a  wife  in  the 
West  would  have  no  such  tendency.  The 
manifest  purpose  of  the  statement  was  to 
suggest  criminal  conduct  with  respect  to  his 
marriage  relations;  and  when  it  is  consider- 
ed in  connection  with  the  averment  in  the 
colloquium  that  he  "had  been  married  to 
Helen  M.  Thompson,  with  whom  he  was 
then  living  as  his  lawful  wife  in  the  town  of 
Monmouth,"  It  must  be  regarded  as  imput- 
ing to  him  the  crime  of  bigamy  "with  rea- 
sonable certainty." 
Exceptions  overruled. 

(91  Me.  109) 

TOOLE  v.  BEARCB  et  al. 

(Supreme  Judicial  Court  of  Maine.     Jan.  5, 

1898.) 

Appeal — Bill  of  Excbptiokb  —  Pkescmptioks  — 

Affirmative  Showing— Instructions 

— Assumptions  of  Fact. 

1.  When  the  presiding  justice  unqualifiedly 
allows  a  bill  of  exceptions  which  does  not  dis- 
close that  the  exceptions  were  not  seasonably 
noted,  the  presumption  is  that  the  exceptions 
were  seasonably  noted,  in  accordance  with  the 
rule. 

2.  When  the  bill  of  exceptions  does  not  affirm- 
atively show  that,  but  for  the  rulings  excepted 
to,  the  finding  of  the  jury  might  reasonably 
have  been  different,  the  excepting  party  does 
not  show  that  he  is  aggrieved,  and  hence  his 
exceptions  must  be  overruled. 

3.  The  preriding  justice  in  his  instructions 
may  properly  assume  even  a  disputed  proposi- 
tion of  fact  to  be  established,  if  all  the  evidence 
thereon  can  lead  to  no  other  reasonable  conclu- 
sion. 

4.  Unless  it  appears  from  the'  bill  of  excep- 
tions that  there  was  substantial  evidence 
against  the  proposition  of  fact  assumed  by  the 
presiding  justice  to  be  established,  the  excep- 
tions to  such  ruling  or  assumption  must  be 
overruled. 

(Official.) 

Exceptions  from  supreme  judicial  court, 
Penobscot  county. 


Action  by  Christopher  Toole  against  Samuel 
R.  Bearce  and  others.  Verdict  for  plaintiff. 
Defendants  except.    Exceptions  overruled. 

This  was  an  action  on  a  contract  to  recover 
for  certain  granite  claimed  to  have  been  de- 
livered by  the  plaintiff's  assignor  to  the  defend- 
ants under  a  contract,  and  for  damages  for  the 
breach  of  the  contract  by  the  defendants,  and 
for  prospective  profits.  The  writ  contains  two 
counts.  The  first  count  sets  out  specifically 
a  definite,  certain,  and  completed  contract  made 
between  the  parties.  The  second  count  is  the 
ordinary  omnibus  count,  with  specifications  and 
quantum  meruit  The  defendants  pleaded  the 
general  issue,  with  a  brief  statement  to  the 
effect  that  the  defendants  attempted  to  enter 
Into  a  contract  with  the  plaintiff's  assignor, 
one  Cyrus  F.  Stackpole,  but  that  In  fact  the 
contract  was  never  actually  entered  Into.  The 
contract  set  out  in  the  plaintiff's  declaration 
provided  that  all  measurements  of  said  granite 
were  to  be  made  after  It  had  been  constructed 
Into  said  walls,  head  gates,  and  other  improve- 
ments. There  was  evidence  tending  to  show 
that  a  certain  amount  of  granite  was  delivered 
by  the  plaintiff's  assignor  at  the  Bangor  Water- 
works pumping  station,  the  place  of  the  de- 
livery specified  In  the  contract  set  out.  It 
was  contended  for  the  plaintiff  that  he  was  en- 
titled to  recover  for  the  granite  actually  deliv- 
ered, for  that  In  process  of  delivery,  and  for 
damages  for  the  defendants'  breach  of  the  con- 
tract, and  for  prospective  profits. 

It  was  contended  for  the  defendants  that 
no  actual  contract  was  ever  entered  into,  and 
that,  if  they  were  liable  at  all,  they  were  lia- 
ble only  for  such  granite  as  had  been  actually 
delivered  to  them  at  the  pumping  station;  and 
that,  in  determining  the  amount  of  granite  de- 
livered for  which  they  might  be  liable,  the 
granite  was  to  be  measured,  not  as  if  in  the  wall, 
but  as  it  actually  measured  out  of  the  wall, 
the  point  not  being  raised  except  as  appears 
In  the  charge.  There  was  evidence  that  the 
measurement  of  the  stone  would  be  some  10 
or  15  per  cent,  greater  when  measured  in  the 
wall  than  when  measured  roughly  out  of  the 
wall.  TJpon  this  point  the  presiding  justice 
instructed  the  jury  as  follows:  "In  considering 
the  agreements  as  to  price,  $2.75  were  to  be 
paid  for  the  dimension;  and  then  you  may  add 
to  that,  if  you  please,  either  ten  or  fifteen  per 
cent  for  the  enlargement  of  it  when  meas- 
ured In  the  wall,  because  the  agreement  of  the 
parties  was  $2.75  measured  in  the  wail,  and 
they  all  say  it  amounts  to  as  much  as  ten  per 
cent  better  when  measured  in  the  wall  than 
when  measured  roughly,  and  the  defendants' 
witness  estimated  it  about  fifteen  per  cent" 

To  this  ruling  and  Instruction  the  defendants 
excepted. 

There  was  a  verdict  of  $826.48  for  the  plain- 
tiff. 

G.  H.  Worster  and  P.  G.  White,  for  plaintiff. 
D.  J.  McGillicuddy,  F.  A.  Morey,  and  J.  F. 
Robinson,  for  defendants. 
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fiMWRY.J.  1.  The  plaintiff  contends  that  this 
bill  of  exceptions  should  be  rejected  by  the  law 
court  without  consideration  of  Its  subject-mat- 
ter, because  It  Is  not  affirmatively  stated  In 
the  bill  that  the  exception  to  the  Instruction 
complained  of  was  noted  before  the  jury  re- 
tired with  the  case.  He  Invokes  court  rule  IS 
and  McKown  v.  Powers,  86  Me.  296,  29  AU. 
1079,  In  support  of  this  contention. 

It  does  not  affirmatively  appear,  however, 
from  the  bill,  that  the  exception  was  not  sea- 
sonably noted  under  the  rule  as  expounded  In 
the  case  cited.  The  presumption,  therefore,  is 
that  it  was  seasonably  noted.  Bills  v.  War- 
ren, 35  Me.  126.  Frequently  in  the  trial  of  a 
case  it  will  be  tacitly  understood  by  the  pre- 
siding justice  and  the  parties  that  certain  legal 
points  are  contested,  and  that  any  adverse  rul- 
ing upon  them  Is  to  be  regarded  as  excepted  to, 
without  a  formal  noting  on  the  record  at  the 
time.  If  the  presiding  justice  signs  a  bill  of 
exceptions  without  qualification  or  any  intima- 
tion that  the  exception  was  not  seasonably  re- 
served, the  law  court  will  assume  that  he  and 
the  parties  understood  it  to  be  seasonably  re- 
served, and  will  proceed  to  consider  the  bill  of 
exceptions  If  it  be  in  proper  form,— if  the  ex- 
ceptions are  presented  in  a  "summary  man- 
ner"; that  is,  "stated  separately,  pointedly,  and 
concisely."  McKown  v.  Powers,  supra,  p.  296. 
The  statement  in  this  bill  makes  the  point  of 
the  exception  sufficiently  clear. 

2.  The  plaintiff's  assignor  negotiated  with  the 
defendants  for  a  contract  to  deliver  to  them  cer- 
tain stone  for  a  wall.  A  written  memorandum 
of  such  contract  itself  was  drawn  up,  but  not 
signed,  and  the  contract  itself  was  found  by 
the  jury  not  to  have  been  perfected.  This  mem- 
orandum specified  the  price  per  cubic  yard, 
the  measurement  to  be  of  the  stone  after  it  was 
placed  in  the  walL  After  the  preparation  of 
this  memorandum,  and  in  expectation  of  its 
being  signed  and  made  a  formal  contract,  the 
plaintiff's  assignor  actually  delivered  to  the 
defendants  some  stone  of  the  kind  contemplated 
in  the  memorandum  and  at  the  place  therein 
specified.  This  stone  the  defendants  accepted. 
The  stone  was  measured  by  the  defendants  in 
the  heap  before  being  placed  In  the  wall,  and  It 
was  admitted  that  the  same  stone  in  the  wall 
would  measure  some  10  or  15  per  cent  more 
than  it  had  measured  In  the  heap. 

The  presiding  justice  practically  told  the 
Jury  that  there  was  not  sufficient  evidence  of 
the  completion  of  the  proposed  contract,  and 
the  Jury  found  that  the  stone  had  been  accepted. 
The  only  other  questions  for  the  jury  were  the 
quantity  and  price  of  the  stone  actually  deliv- 
ered and  accepted. 

The  presiding  justice  in  his  charge  plainly 
and  amply  Instructed  the  jury  that  the  plaintiff 
could  not  recover  upon  the  supposed  contract, 
but  only  upon  a  quantum  meruit,  and  that  what 
was  a  reasonable  price  was  a  question  for  the 
jury  to  determine  from  the  evidence.  The  writ- 
ten memorandum  had  been  admitted  in  evi- 
dence upon  this  question  of  reasonable  price, 
and  it  is  not  questioned  that  it  was  proper  evi- 


dence to  be  considered  by  the  jury.  It  does  not 
appear  from  the  bill  of  exceptions  that  there 
was  any  other  evidence  upon  that  question. 
It  does  not  appear  that  during  the  trial  the 
defendants  questioned  that  the  price  named  in 
the  memorandum  and  based  upon  a  measure- 
ment in  the  wail  was  a  fair,  reasonable  price, 
In  case  the  defendants  had  accepted  the  stone. 
Indeed,  the  bill  of  exceptions  seems  to  intimate 
affirmatively  that  the  price  was  not  disputed 
until  the  presiding  Justice  delivered  his  charge. 

Under  these  circumstances  the  presiding  jus- 
tice called  the  jury's  attention  to  the  price 
named  In  the  memorandum  as  being  based 
upon  a  measurement  to  be  made  In  the  wall, 
and  to  the  undisputed  fact  that  the  delivered 
stone  had  only  been  measured  In  the  heap; 
and  to  the  further  undisputed  fact  that  the  same 
stone  measured  In  the  wall  would  measure  10 
or  15  per  cent  more  than  In  the  heap.  He 
then  Instructed  them  they  could,  "If  they  pleas- 
ed, add  [to  the  measurement  in  the  heap]  ten 
or  fifteen  per  cent  for  the  enlargement  of  It 
[the  stone]  when  measured  in  the  wall."  The 
exception  is  to  this  instruction,  and  upon  the 
ground  that  it  took  away  from  the  Jury  more 
or  less  of  the  question  of  reasonable  price. 

It  must  be  evident  that  the  defendants  do 
not  show  by  their  bill  of  exceptions  that  they 
were  prejudiced  by  this  instruction.  They  do 
not  show  that  there  was  in  the  case  any  evi- 
dence from  which  a  jury  could  have  found  a 
different  price  based  upon  any  other  meas- 
urement than  that  named  In  the  memorandum. 
Unless  there  was  such  evidence,  we  must  as- 
sume that  the  jury  would  be  governed  by  the 
only  disclosed  evidence,  the  memorandum.  Up- 
on that  assumption  it  was  clearly  right  to  In- 
struct them  they  could,  when  computing  the 
entire  amount  to  be  paid,  enlarge  the  measure- 
ment in  the  heap  to  Its  equivalent  In  the  wall, 
according  to  the  uncontradicted  evidence. 

It  Is  lawful,  and  often  expedient  for  the  pre- 
siding justice,  in  his  Instructions  to  the  Jury, 
to  assume  undisputed  propositions  of  fact  to 
be  established,  and  even  to  assume  disputed 
propositions  of  fact  to  be  established,  when 
all  the  evidence  In  regard  to  them  can  lead  to 
no  other  reasonable  conclusion.  Such  a  course 
will  often  greatly  simplify  the  issue,  and  en- 
able the  jury  to  concentrate  their  attention  more 
completely  and  effectually  upon  the  real  dis- 
pute to  be  determined  by  them.  If  a  party 
feels  aggrieved  by  such  an  assumption,  and 
wishes  it  set  aside,  he  should  show  In  his  bill 
of  exceptions  that  there  was,  at  least,  some 
evidence  against  the  proposition  assumed.  The 
excepting  party  is  always  held  to  show  In  his 
bill  of  exceptions  that  but  for  the  ruling  com- 
plained of,  the  verdict  or  judgment  might  prop- 
erly have  been  different  If  that  does  not  ap- 
pear, or  if  It  does  appear  that  in  the  end 
the  Judgment  must  be  against  the  excepting 
party,  it  cannot  be  truly  said  that  the  excepting 
party  hr. ;  been  prejudiced,  and  bis  exceptions 
must  be  overruled. 

•  In  this  case,  had  the  instructions  complained 
pf  been  withheld,  It  does  not  appear  that  the 
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jury  could  hare  adopted  any  other  price  or 
measurement    Their  duty  was  the  same,  with 
or  without  the  instructions. 
Exceptions  overruled. 


(91  Me.  193) 

TAYLOR  et  al.  T.  PORTSMOUTH,  K.  &  Y. 

ST.  RY. 

MARSHALL,  ▼.  SAME. 

(Supreme  Judicial  Court  of  Maine.    Jan.  3, 
1898.) 

Noisanob  —  Injunction—  Strbet  Railway— Pub- 
lio  Uses— Damaobb— Corporations. 

1.  Equity  will  not  enjoin  a  public  nuisance  on 
the  application  of  an  individual,  either  in  his 
own  behalf,  or  in  behalf  of  himself  and  others 
of  like  interest  who  either  do  or  do  not  join  in 
the  application,  unless  some  special  damage  to 
the  individual,  not  suffered  in  common  with 
the  public  generally,  has  been  sustained. 

2.  The  public  may  regulate  by  law  the  use  of 
Its  public  ways  in  such  manner  as  the  legisla- 
ture may  think  will  best  serve  the  public  inter- 
est. The  kind  of  use  that  may  be  permitted  is 
of  no  consequence  to  the  abutting  landowner. 
He  has  been  paid  his  damages  for  the  creation 
of  the  way,  so  that  the  public  controls  its  use, 
and  he  must  take  his  chance  with  the  rest  of 
the  community  in  which  he  lives  of  any  incon- 
venience suffered  by  reason  of  the  use  that  the 
public  may  see  fit  to  permit. 

3.  Where  the  plaintiffs,  as  abutting  propri- 
etors and  owners  of  the  fee  in  a  public  way, 
sought  to  enjoin  the  location  of  a  street  railway 
within  the  limits  of  a  public  way,  AeW,  that  the 
railway  company  is  allowed  to  share  with  the 

frablic  its  right  of  transit  over  the  same,  and  its 
ocation  does  not  create  any  additional  servi- 
tude. 

4.  Also,  that  the  plaintiffs  have  suffered  no 
damage  from  the  defendant's  occupation  in 
common  with  the  public  of  some  share  in  the 
easement  acquired  by  it  upon  the  creation  of 
the  way;  so  that  they  have  no  cause  for  com- 
plaint on  account  of  the  construction  of  defend- 
ant's railroad,  not  common  to  the  public  in  gen- 
eral, and  therefore  have  suffered  no  special 
damage,  and  can  have  neither  an  action  at  law 
nor  relief  in  equity. 

5.  In  considering  such  use  of  public  ways  for 
surface  transit,  the  court  holds  that  it  matters 
not  what  the  motive  power  used  may  be,  nor 
whether  the  transit  be  the  carriage  of  passen- 
gers, of  freight,  or  the  transmission  of  intelli- 
gence, by  telegraph  or  telephone,  or  of  water, 
gas,  or  sewage.  All  these  are  public  uses  that 
the  public  may  permit,  regardless  of  the  in- 
dividual, so  long  as  they  do  not  infringe  the 
statute  which  defines  what  the  public  use  may 
be. 

6.  Whether  a  corporation  created  by  special 
act  of  the  legislature,  instead  of  being  organ- 
ized under  the  general  law,  as  provided  in  ar- 
ticle 4,  t  14.  of  the  constitution  of  Maine,  is  a 
violation  of  the  constitution,  is  a  question  that 
does  not  arise  in  this  proceeding.  Held,  that 
the  state  only  can  inquire  into  the  validity  of 
the  charter  of  the  defendant  company,  it  ap- 
pearing to  be  a  de  facto  corporation,  at  least, 
acting  under  a  charter  from  the  legislature. 

7.  Held,  in  this  case,  that  the  municipal  offi- 
cers had  properly  approved  the  location  of  the 
street  railway. 

(Official.) 

Report  from  supreme  Judicial  court,  York 
county. 

Bills  in  equity  by  James  Taylor  and  oth- 
ers, and  by  Edward  S.  Marshall,  respective- 
ly, against  the  Portsmouth,  Klttery  &  York 
Street  Railway,  heard  together,  upon  bills 


and  proofs,  In  the  court  below,  upon  prayers 
In  the  bills  for  a  preliminary  injunction,  to 
restrain  the  defendant  from  constructing  Its 
road  over  and  upon  the  highway  leading 
through  York  harbor,  where  it  was  alleged 
the  construction  of  the  same  would  Interfere 
with  the  plaintiffs'  rights  as  abutting  own- 
ers and  owners  of  the  fee  to  the  center  of 
the  highway.  The  preliminary  Injunction 
having  been  denied,  the  cases  were  reported 
to  the  law  court  for  full  and  final  hearing. 
Bills  dismissed. 

G.  M.  Selders,  F.  Y.  Chase,  Frank  D.  Mar- 
shall, and  James  T.  Davidson,  for  plaintiffs. 
H.  M.  Heath  and  0.  L.  Andrews,  for  defend- 
ant. 

HASKELL,  J.  Bill  In  equity  by  the  abut- 
ting owners  of  land  on  a  public  way  to  en- 
Join  a  railway  company  from  use  of  the  way 
because  such  use  creates  a  public  nuisance. 

Nothing  Is  better  settled  in  this  state  than 
that  equity  will  not  enjoin  a  public  nuisance 
on  the  application  of  an  Individual,  either  in 
his  own  behalf  or  In  behalf  of  himself  and 
others  of  like  Interest  who  either  do  or  do 
not  Join  in  the  application,  unless  some  spe- 
cial damage  to  the  individual,  not  suffered  In 
common  with  the  public  generally,  has  been 
sustained.  Pom.  Eq.  Jur.  §  1349,  and  cases 
cited.  Equity  supplements  the  law,  and 
there  Is  no  need  of  remedy  where  there  are 
no  damages  at  law.  Staples  v.  Dickson,  88 
Me.  362,  34  Atl.  168;  Holmes  v.  Oorthell,  80 
Me.  31,  12  Atl.  730. 

The  bill  also  seeks  an  Injunction  because 
the  plaintiffs  are  not  only  abutters,  but  own- 
ers, of  the  fee  of  the  way  subjected  to  the 
servitude  Incident  to  public  ways,  and  that 
the  defendant's  use  is  an  additional  servi- 
tude, for  which  they  are  entitled  to  compen- 
sation, that  must  first  be  paid  before  the 
servitude  may  be  enjoyed;  and  this  Is  the 
main  controversy  in  the  cause,  for,  If  the 
defendant's  use  of  the  way  be  no  additional 
servitude,  then  the  plaintiffs'  right  in  the 
way  and  Its  use  are  merged  with  those  of 
the  public,  and  the  public  alone,  by  Its  laws, 
must  define,  control,  and  regulate  such  use. 

What  servitude,  then,  does  the  public  ac- 
quire by  the  taking  of  land  for  a  public  way? 
It  is  the  right  of  transit  for  travelers,  on 
foot  and  in  vehicles  of  all  descriptions.  It 
Is  the  right  of  transmitting  Intelligence  by 
letter,  message,  or  other  contrivance  suited 
for  communication,  as  by  telegraph  or  tele- 
phone. It  is  the  right  to  transmit  water, 
gas,  and  sewage  for  the  use  of  the  public. 
It  Is  a  public  use  for  the  convenience  of  the 
public,  to  be  molded  and  applied  as  public 
necessity  or  convenience  may  demand,  and 
as  the  methods  of  life  and  communication 
may  from  time  to  time  require.  Society 
changes,  and  new  conditions  attach  them- 
selves. The  change  evolves  new  ways  of 
doing  things,  new  methods  of  communica- 
tion, new  Inventions  for  travel.    When  the 
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way  ia  constructed,  the  landowner  baa  his 
compensation,  not  only  for  the  land  taken, 
but  for  the  damages  sustained,  although  usu- 
ally benefits  are  conferred  rather  than  Injury 
Inflicted.  These  damages  are  assessed  as 
compensation  for  a  surrender  of  his  land  to 
the  public  use  for  travel  and  transit,  not 
only  by  the  methods  then  applied,  and  for 
the  volume  then  existing,  but  for  all  time 
and  for  such  future  use  as  the  exigencies  of 
the  time  may  develop. 

When  the  way  has  been  created,  the  pub- 
lic controls  its  use,  and  regulateB  its  repair 
by  laws  that  the  legislature  shall  enact  Un- 
der these  laws,  the  use  must  be  governed, 
for  the  people  have  a  right  to  say  what  use 
will  best  subserve  their  interests.  They 
have  now  said  that  ways  shall  be  maintain- 
ed "so  as  to  be  safe  and  convenient  for 
travelers  with  horses,  teams,  and  carriages." 
That  is  now  the  criterion,  and  a  use  that 
infringes  upon  that  rule  becomes  an  unlaw- 
ful use,  and  may  be  prohibited  by  public 
prosecution.  That  rule  may  be  changed,  for 
the  public,  by  law,  may  regulate  the  use  of 
its  public  ways  in  such  manner  as  the  leg- 
islature may  think  will  best  serve  the  pub- 
lic Interest. 

This  doctrine  allows  the  public  to  control 
the  use  of  public  ways  for  travel  and  com- 
munication, aa  it  may  be  pleased,  from  time 
to  time,  to  do.  The  kind  of  use  that  may  be 
permitted  is  of  no  consequence  to  the  abut- 
ter. He  must  take  his  chance  with  the  rest 
of  the  community  In  which  he  lives.  Some 
cases  may  seem  to  work  hardship,  but  it  is 
better  so  than  to  embarrass  the  convenience 
of  the  people,  and  cripple  and  annoy  enter- 
prises which  the  present  and  future  may  rec- 
ognize as  necessary  for  the  good  and  happi- 
ness of  society. 

No  matter  whether  the  way  be  used  by 
the  lone  traveler  on  foot  or  on  his  wheel,  by 
the  two-horse  chaise  or  four-wheeled  car- 
riage, by  the  dray,  cart,  or  coach,  or  by  cars 
that  may  be  permitted  to  run  in  the  street, 
whether  propelled  by  beast,  steam,  electric- 
ity, or  any  other  agency  that  may  be  dis- 
covered suitable  for  the  purpose.  No  mat- 
ter whether  the  vehicle  carries  passengers  or 
freight,  or  passes  intelligence  along  Its  con- 
trivance. All  these  are  public  uses,  and,  so 
long  as  they  do  not  Infringe  the  laws  that 
regulate  the  use  of  highways,  they  cannot 
be  prohibited  either  by  the  Individual  or  pub- 
lic prosecutor.  Ways  must  be  "safe  and  con- 
venient" When  they  are  not,  by  reason  of 
any  incumbrance  or  permitted  use,  then  am- 
ple remedy  may  be  had  by  public  action, 
and  such  incumbrance  or  use  may  be  re- 
moved or  prohibited. 

The  servitude  complained  of  in  this  cause, 
therefore,  is  a  public  servitude,  and  lawful, 
so  long  as  it  does  not  Infringe  the  laws  of 
the  state  regulating  the  use  of  ways.  It 
gains  no  bold  upon  the  soil  of  Itself,  but  is 
allowed  a  share  of  the  public  use.  Should 
that  use  be  extinguished,  Its  rights  would  be 
89A.-88 


extinguished  also.  It  must  exist  or  fan  with 
the  servitude  of  the  public;  otherwise,  the 
doctrines  of  this  opinion  would  be  Illogical. 
If  it  gained  any  vested  right  in  the  soil  that 
the  public  could  not  extinguish,  then,  mani- 
festly, it  has  created  an  additional  servitude, 
and  taken  land  without  compensation  to  the 
owner, 

■These  doctrines  have  been  discussed  In  the 
numerous  courts  of  this  country  with  varied 
results.  It  will  not  be  profitable  to  review 
them,  for  we  think  bast  to  declare  a  doctrine 
best  suited  to  the  convenience  of  our  people, 
and  most  consonant  with  the  laws  under  which 
we  live.  We  have  persistently  maintained  the 
right  of  "free  Ashing  and  fowling,"  free  and  un- 
obstructed navigation  of  our  rivers,  the  free 
taking  of  Ice  upon  them,  the  right  of  eminent 
domain  over  and  in  the  waters  of  great  ponds; 
and  we  now  assert  the  right  of  the  people  to 
control  the  use  of  their  public  ways  as  shall 
best  meet  their  necessities,  without  vexation 
from  the  landowner,  whenever  growth  and  dis- 
covery show  the  convenience  of  applying  new 
methods  for  public  transit.  Let  a  public  way 
once  constructed  be  free  for  the  public  use  and 
control  as  It  may  choose.  Let  it  be  free  as  the 
ocean  is  free,  as  our  rivers  are  free,  and  as  our 
great  ponds  and  lakes  are  free,  for  the  use  of 
all  the  people.  , 

If  the  reverse  of  this  doctrine  be  held,  the 
numerous  street  railways  now  operating  In  our 
state  would  be  crippled,  if  not  destroyed.  If 
every  abutter  could  enjoin  their  operation  un- 
less his  damages  were  paid,  there  would  be  no 
end  of  litigation  and  confusion.  Moreover,  it 
is  now  too  late  to  Invoke  such  doctrine.  We 
have  already  decided  that  a  street  railway  pro- 
pelled by  electricity  creates  no  additional  servi- 
tude. Briggs  v.  Kailroad  Co.,  79  Me.  363,  10 
AtL  47.  Belying  upon  that  doctrine,  electricity 
has  become  the  principal  motor  for  all  our 
street  railroads;  and  It  would  be  unjust  to  now 
overturn  it,  If  we  were  inclined  so  to  da  On 
the  contrary,  we  deem  it  best,  and  most  con- 
sistent with  our.  laws  and  polity,  to  affirm  it, 
and,  further,  that  neither  motor  nor  kind  of 
traffic  to  be  engaged  in  makes  any  difference,  so 
long  aa  the  use  does  not  violate  the  require- 
ments of  the  statute,  concerning  which  we  are 
not  called  upon  to  decide  at  the  Instance  of  an 
individual. 

Now,  it  may  be  said  that  the  location  of  a 
street  railway,  by  authority  of  the  legislature, 
should  give  it  a  vested  right  to  remain  after 
the  discontinuance  of  the  way.  But  it  must  be 
remembered  the  legislature  only  gave  a  right 
to  share  the  public  easement,  and,  when  that 
shall  be  extinguished,  all  the  granted  right  will 
be  extinguished.  It  may  be  that  the  act  of  the 
legislature  granting  a  share  in  the  easement 
gives  a  vested  right  therein,  that  can  only  be 
extinguished  by  the  consent  of  the  grantee,  or 
by  authority  of  the  legislature  granting  It  Of 
this  we  have  no  occasion  to  decide. 

The  doctrine  of  this  opinion  must  not  be  ex- 
tended too  far.  Perhaps  the  fair  Inference  will 
be  that  the  taking  of  land  for  a  way  only  con 
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templated  surface  transit.  We  do  not  decide 
otherwise  When  elevated  systems  of  transit 
are  Introduced,  the  permanence  of  their  struc- 
ture and  the  annoyance  and  injury  may,  per- 
haps, seem  fairly  to  contemplate  a  further 
servitude.  Of  this,  too,  we  have  no  occasion  to 
decide. 

It  must  be  remembered  that  the  use  of  ways 
for  street-car  transit  can  be  enjoyed  only  by 
the  act  of  the  people  themselves.  Their  ballots 
control;  and,  if  they  share  their  use  with  oth- 
ers who  aid  In  serving  the  use  common  to  both, 
it  Is  a  public  use,  after  all.  The  public  grant 
the  privilege,  and  control  Its  enjoyment.  The 
exercise  of  such  power  best  serves  our  people, 
who  are  Intelligent  enough  to  understand  their 
necessities  and  comforts. 

But  the  plaintiffs  say  that  the  charter  of  de- 
fendant company  is  void  for  constitutional  rea- 
sons. This  contention  is  not  open  In  this 
cause.  The  defendant  Is  acting  under  a  char- 
ter from  the  legislature.  It  Is  a  de  facto  cor- 
poration, at  least  The  state  only  can  inquire 
into  the  validity  of  the  charter.  But,  if  the 
contention  were  open  to  the  plaintiffs,  it  could 
do  them  no  good.  They  have  Impleaded  the 
defendant  as  a  corporation,  and  joined  .no  other 
persons.  If  it  has  no  corporate  existence,  who 
shall  be  enjoined?  The  only  prayer  in  the  bill 
is  that  defendant  corporation  be  enjoined.  If 
there  be  no  corporation,  how  can  It  be  enjoined? 
Suppose  plaintiffs  had  sued  a  dead  man;  could 
they  have  relief? 

It  Is  also  contended  that  the  proper  approval 
of  the  location  of  the  road  has  not  been  ob- 
tained from  the  municipal  omcers  of  the  town. 
We  think  the  evidence  shows  the  reverse. 
There  is  no  occasion  to  review  it. 

How,  then,  does  the  cause  stand  7  The  plain- 
tiffs, as  abutters  and  owners  of  the  fee  of  the 
way,  have  suffered  no  damage  from  the  defend- 
ant's occupation  In  common  with  the  public  of 
some  share  In  the  easement  acquired  by  it  up- 
on the  creation  of  the  way,  so  that  they  have 
no  cause  for  complaint  on  account  of  the  con- 
struction of  defendant's  railroad,  not  common 
to  the  public  In  general,  and  therefore  have 
suffered  no  special  damage,  and  can  nave  nei- 
ther an  action  at  law  nor  relief  In  equity. 

Bill  dismissed,  with  costs. 


(186  Pa.  St  U) 

MBAS  v.  JOHNSON. 
(Supreme  Court  of  Pennsylvania.     March  7, 
1898.) 
Libel  and  Slander— Words  Actionable  Pbr  Sb. 
The  words,  "You  are  a  first-class  fraud,  and 
of  the  first  water,"  contained  In  a  letter  to  a 
business   man,   are  libelous  per   se,    where   the 
whole  letter  shows  a  coarse  attack  on  his  busi- 
ness character. 

Appeal  from  court  of  common  pleas,  Lehigh 
county. 

Action  by  Alexander  Meaa  against  George 
Johnson  for  libel.  From  a  judgment  of  com- 
jiulsory  nonsuit,  plaintiff  appeals.    Reversed. 


On  the  17th  day  of  September,  1895,  said 
defendant  Johnson,  wrote  a  letter  to  plain- 
tiff, Meas,  of  which  the  following  Is  a  copy: 
"Catasauqua,  Pa.,  September  17th,  1895. 
Alex.  Meas,  Esq.,  Bethlehem,  Pa.— Dear  Sir: 
I  am  In  receipt  of  your  favor  stating  that  you 
have  shipped  me  all  the  finished  and  unfin- 
ished bills,  also  note  that  you  are  sorry  that 
you  can't  ship  me  the  575  knives.  In  reply, 
would  say  I  herewith  Inclose  yon  my  check 
for  $9.02  to  balance  our  account  In  full  for 
all  work  done  as  per  my  statement  of  the 
11th,  and  would  further  state  that  I  will  just 
give  you  twenty-four  (24)  hours  to  either  ship 
me  the  knives  as  directed  In  my  letter  of  the 
14th,  or  bring  them  here  to  my  house,  or  I 
shall  take  legal  steps  to  put  you  In  a  hole  you 
ought  to  have  been  In  a  good  while  ago;  and 
I  want  yon  to  understand  you  are  not  playing 
with  any  schoolboy.  You  have  turned  out  to 
be  just  what  I  took  yon  for,  and  I  will  take 
care  of  you  in  good  shape.  I  want  you  to 
understand  that  I  know  nothing  of  your  part- 
nership business,  and  the  check  I  am  here- 
with inclosing  pays  for  everything  received  up 
to  date.  All  the  work  you  have  done  since 
you  claim  to  have  taken  in  a  partner  was  ac- 
cepted by  you  prior  to  any  outside  Interfer- 
ence, and  I  have  all  the  proof  I  need  of  this 
fact;  and  I  herewith  return  all  the  bogus 
bills  that  have  been  mailed  me,  And  I  would 
here  state  that  In  the  event  of  any  work 
being  returned  owing  to  poor  workmanship  in 
plating,  I  shall  hold  you  responsible  for.  I 
note  that  you  say  you  never  consented  to  plate 
the  bells  for  %c.  each.  I  would  say,  In  re- 
ply, I  have  all  the  evidence  necessary  to  con- 
vince any  jury  that  you  took  them  at  the  figure 
named,  and  all  I  want  is  to  have  a  good 
chance  to  show  you  up.  Tou  are  a  first- 
class  fraud,  and  of  the  first  water.  I  would 
like  you  to  state  what  you  agreed  to  plate 
the  knives  (you  think  you  are  going  to  hold) 
for.  Tou  first  agreed  to  plate  them  for  one 
(1)  cent  each,  and  then  came  crying  around 
like  a  damned  baby,  and  I  agreed  to  give  you 
two  (2)  cents  each;  and  on  top  of  this,  after 
you  made  a  botch  of  them,  and  they  had  to 
be  done  over  again,  I  said  I  would  allow  you 
one  (1)  cent  each,  more;  and  then  only  420 
were  found  fit  to  send  away,  and  the  party 
says  he  Is  going  to  return  some  of  them,  and, 
to  top  the  matter  off,  you  claim  you  are  going 
to  hold  them  until  I  send  you  a  check  to 
cover  what  you  claim  an  old  balance.  I  am 
just  waiting  to  see  how  long  yon  will  hold 
them;  and  I  would  here  give  you  a  pointer, 
—don't  come  within  my  reach.  *  •  *  Tou 
surrender  *  •  •  little  you  will  remember 
talking  over  the  matter  of  your  plating  the 
lot  of  bells,  termed  'sample  bells,'  and  we 
agreed  that  a  fair  price  would  be  %c.  for 
the  smallest  sizes  and  l%e.  each  for  the  lar- 
gest size;  and  I  herewith  return  your  bill,  in 
which  you  charge  more  than  the  actual  price 
of  most  of  them.  The  twenty-four  (24)  hours 
will  expire  on  Wednesday,  the  18th,  at  nine 
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(9:00)  a.   m.     Tours,  moat  respectfully,   Geo. 
Johnson." 

John  D.  Hoffman,  for  appellant  John  Rupp 
and  A.  N.  Ulrica,  for  appellee. 

DEAN,  J.  Plaintiff  carried  on  the  electro- 
plating business  at  Bethlehem,  Pa.  Defend- 
ant resided  at  Catasauqua.  They  had  busi- 
ness transactions,  wherein  plaintiff,  by  alleged 
dllatorlness  and  disregard  of  contract  obliga- 
tions, seems  to  have  provoked  defendant. 
Thereupon  the  latter,  on  September  10,  1895, 
in  a  letter  showing  Irritation  in  every  line,  ap- 
plied to  plaintiff  this  epithet:  "You  are  a  first- 
class  fraud,  and  of  the  first  water."  Plain- 
tiff, alleging  the  letter  was  libelous,  brought 
suit  for  damages,  filing  statement  under  the 
procedure  act  of  1887.  At  the  trial  in  the 
court  below,  defendant  admitted  the  writing 
and  publication  of  the  letter.  The  only  ques- 
tion raised  was  whether  it  was  libelous,  and 
that  was  for  the  court  As  is  said  by  the 
present  chief  Justice  in  Collins  v.  Publishing 
Co.,  152  Pa.  St  187,  26  AtL  546:  "Where 
words  are  of  dubious  import,  the  plaintiff  may 
aver  their  meaning  by  innuendo,  and  the 
truth  of  the  innuendo  is  for  the  Jury;  but  the 
quality  of  an  alleged  libel,  as  It  stands  upon 
the  record,  either  simply  or  as  explained  by 
averments  or  innuendoes,  Is  purely  a  question 
of  law  for  the  court;  and  in  civil  cases  the 
court  is  bound  to  instruct  the  Jury  as  to 
whether  the  publication  is  libelous,  supposing 
the  innuendoes  to  be  true."  And  it  is  fur- 
ther held,  in  Hayes  v.  Press  Co.,  127  Pa.  St 
642,  18  AtL  331,  that  "if  the  common  under- 
standing takes  hold  of  the  words,  and  at  once, 
without  difficulty  or  doubt  applies  a  libelous 
meaning  to  them,  an  Innuendo  is  unneces- 
sary." The  averment  in  the  statement  here 
is  that  defendant  published,  willfully,  mali- 
ciously, and  falsely,  of  and  concerning  the 
plaintiff,  that  he  was  "a  first-class  fraud,  and 
of  the  first  water";  meaning  that,  in  con- 
ducting his  business,  plaintiff  cheated  and  de- 
ceived his  patrons  for  purposes  of  gain,  and 
that  defendant  thereby  brought  plaintiff  into 
public  ridicule,  hatred,  and  contempt  to  his 
damage  in  the  sum  of  $5,000.  This  is  the  sub- 
stance of  quite  an  unnecessarily  elaborate 
statement,  and,  though  somewhat  vague,  the 
pleader,  in  the  wealth  of  words,  has  not  suc- 
ceeded in  obscuring  averments  essential  to 
sustain  a  verdict  under  the  act  of  1887.  The 
learned  trial  Judge  decided  the  writing  was 
not  libelous,  In  view  of  the  circumstances  and 
surroundings  of  the  parties  at  the  time  it  was 
written  and  published;  that  taking  the  lat- 
ter as  a  whole,  It  did  not  tend  to  bring  plain- 
tiff into  ridicule,  contempt,  or  hatred,  nor  did 
it  charge  him  with  being  a  man  of  low  or 
bad  character.  Accordingly,  the  Jury  was  in- 
structed to  find  a  verdict  for  defendant 
Plaintiff  now  appeals,  assigning  for  error  the 
peremptory  instruction. 

This  particular  case  is  not  a  very  grave  one, 
and  defendant,  posBlbly,  from  the  method  of 


publication,  was  more  unmannerly  than  mall- 
clous.  Nevertheless,  we  are  of  opinion  that, 
on  the  settled  law,  the  court's  Interpretation 
was  erroneous.  The  whole  letter  shows  a 
coarse  attack  on  the  business  character  of  a 
tradesman,— one  that,  necessarily,  tended  to 
degrade  him  in  the  opinion  of  the  public.  If 
it  had  been  Inserted  in  a  widely  circulated 
newspaper,  all  who  read  It  would  have  sus- 
pected the  honesty  of  plaintiff,  and  some 
would  have  been  convinced  of  his  dishonesty 
in  his  business  dealings.  True,  the  charge  of 
fraud  does  not  always  impute  an  indictable 
offense,  but  it  always  does  impute  a  violation 
of  moral  or  statute  law;  generally  both.  This 
is  the  common  understanding  when  applied  to 
a  course  of  conduct;  and  the  later  perversion 
of  the  term,  as  here,  to  designate  a  person, 
instead  of  a  thing,  does  not  mitigate  the  es- 
sential gravity  of  the  charge.  If  the  words 
had  been  spoken,  they  would  not  of  them- 
selves necessarily  have  imported  an  indictable 
offense,  or  one  of  infamous  character;  hence 
would  not  have  been  actionable.  But  *s  Is 
conceded,  being  written  and  technically  pub- 
lished, we  bold  they  necessarily  tended  to  de- 
grade the  business  character  of  a  business 
man  in  the  estimation  of  the  public  and  of  his 
neighbors.  This  being  so,  the  uniform  course 
of  decisions  for  centuries  has  been  that  such 
a  charge  Is  per  se  libelous.  The  last  one, 
out  of  many,  by  this  court,  in  the  same  line, 
is  Wood  v.  Boyle,  177  Pa.  St.  620,  35  Atl.  853. 
We  are  not  disposed  to  relax  a  well-settled 
rule  of  law,  adopted  to  repress  malicious  pub- 
lications, affecting  injuriously  the  reputation 
of  private  persons,  even  though  the  damage 
In  the  particular  case,  by  reasons  of  the  re- 
stricted publication,  is  but  trivial.  A  de- 
parture from  a  well-established  and  sound 
precedent  would,  In  all  probability,  lead  to 
very  undesirable  results.  While  special  dam- 
age in  this  case  was  neither  averred  nor 
proven,  nevertheless  plaintiff  was  entitled  to 
go  to  the  Jury  on  the  question  of  general  dam- 
ages, for  the  wrong  done  him  in  reputation, 
which  last  our  "Bill  of  Rights"  puts  in  the. 
same  class  with  life,  liberty,  and  property. 
The  Judgment  is  reversed,  and  a  v.  f.  d.  n.  is 
awarded. 


084  Pa.  St  629) 
COMMONWEALTH  ex  rel.  ATTORNEY  GEN- 
ERAL v.  CALHOUN  et  al. 

(Supreme  Court  of  Pennsylvania.    Feb.  28, 
1806.) 

Dedication— Notice  to  Purchaser. 

1.  Presence  of  three  irregular  shaped  lots  on 
a  plat  in  the  middle  of  streets,  which  apparent- 
ly were  intentionally  shaped  and  located  as  they 
were,  and  intended  for  different  purposes  than 
the  numbered  lots,  is  sufficient  to  put  an  intend- 
ing purchaser  on  inquiry  that  would  disclose 
that  they  were  dedicated  to  public  use. 

2.  Announcement  on  sale  under  execution 
against  0.,  simply  that  certain  lota  did  not 
belong  to  him,  is  not  sufficient  to  put  purchaser 
on  inquiry  as  to  dedication  thereof  by  C  tc 
the  public. 
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Appeal  from  court  of  common  pleas,  Dela- 
ware count?. 

Bill  by  the  commonwealth  of  Pennsylva- 
nia, on  relation  of  the  attorney  general,  to 
enjoin  William  Calhoun  and  others  from  ex- 
ercising any  ownership  In  three  certain  lots 
of  ground.  Decree  for  complainant.  De- 
fendants appeal.     Affirmed. 

The  report  of  the  referee  Is  as  follows: 
"The  three  lots  of  ground  mentioned  In 
the  bill  of  complaint  In  this  case  are  parts 
of  a  large  tract  of  land  which  was  owned  by 
John  Cochran  In  1872  and  1873.  The  par- 
ticular part  of  this  tract  In  which  these 
three  lots  are  located  was  purchased  by  him 
from  Thomas  H.  Gesney,  by  deed  dated 
April  1,  1873,  duly  recorded.  Mr.  Cochran 
was  a  well-known  and  successful  real-estate 
operator.  He  at  once  laid  out  this  large 
tract  of  land  In  building  lots,  with  streets  and 
alleys.  A  plan  was  made  in  usual  form, 
showing  the  location  of  the  lots,  etc.,  includ- 
ing the  three  lots  of  ground  mentioned  in 
this  bill,  which,  for  convenience,  we  shall 
hereafter  designate  as  the  '*park  lots,'  the 
name  by  which  they  have  been  known  at 
Norwood.  Prior  to  this  time  this  tract  of 
land  had  been  used  as  farm  land,  and  was 
surrounded  by  farms;  These  park  lots  were 
Intended  by  Mr.  Cochran  for  public  use  as 
parks.  No  deed  of  dedication  was  then 
made,  nor  has  one  been  made  since.  As  soon 
as  the  tract  had  been  properly  laid  out,  public 
sales  were  held,  at  which  these  lots,  other 
than  the  park  lots,  were  offered  for  sale. 
At  these  sales,  printed  plans  of  the  tract, 
showing  the  streets,  etc.,  and  these  lots, 
were  distributed  with  a  lavish  hand.  There 
appear  to  have  been  at  least  three  plans 
made  of  this  tract,  differing  only  as  to  minor 
details.  In  all  of  them  the  park  lots  appear 
without  change  of  shape,  dimensions,  or  lo- 
cation. There  were  a  number  of  public 
sales  held,  and  at  all  of  them  it  was  announced 
by  Mr.  Cochran  that  these  park  lots  had  been 
dedicated  to  the  public  for  use  as  parks. 
This  announcement  was  made  repeatedly,  and 
was  generally  understood.  The  first  sale 
was  held  on  May  28,  1873.  Many  lots  were 
sold  at  these  public  sales,  and  many  were 
sold  at  private  sale.  To  the  purchasers  at 
private  sale  the  same  information  was  giv- 
en by  Mr.  Cochran  as  to  the  dedication  of 
these  park  lots.  So  that  it  became  a  mat- 
ter of  public  Information  at  Norwood  that 
these  park  lots  were  for  public  use  as  parks. 
These  sales  were  extensively  advertised  in 
Philadelphia  and  Delaware  county  papers, 
and  by  handbills.  Prior  to  these  sales,  trees 
had  been  planted  along  the  sidewalks,  as 
laid  out,  and  trees,  evergreens,  and  shrubs 
on  the  park  lots.  It  does  not  appear  that 
trees  were  planted  elsewhere.  These  park 
lots  were  used  for  Fourth  of  July  celebra- 
tions, occasionally  for  fairs  and  church  festi- 
vals. This,  of  course,  was  only  in  the  sum- 
mer, and  not  often  In  a  single  season.     No 


public  Improvements  were  made  on  these 
park  lots.  No  walks  were  laid.  The  grass 
was  not  kept  cut,  except  by  vagrant  cattle. 
In  these  things  they  differed  little  in  appear- 
ance from  the  many  unimproved  lots  lying 
around  them.  The  shrubs  were  destroyed: 
the  evergreens  and  maples  remained.  The 
public  character  of  the  park  lots  was  recog- 
nized by  the  township  assessors,  who  made 
no  assessment  of  them  for  purposes  of  taxa- 
tion. No  copy  of  any  of  the  plans  made 
was  recorded  until  April  6,  1880,  when  the 
plan,  a  copy  of  which  la  hereto  annexed,  was 
recorded  In  Deed  Book  T,  No.  4,  page  619. 
The  land  scheme  failed.  In  April,  1878,  John 
M  Broomall  obtained  Judgment  against 
John  Cochran  for  $2,000;  and  this  Judgment, 
obtained  on  a  Judgment  note,  was  marked  to 
the  use  of  George  Broomall.  A  ft.  fa.  was 
In  due  course  Issued  on  this  Judgment;  and 
the  park  lots,  Inter  alia,  condemned.  In  the 
condemnation  proceedings  they  are  describ- 
ed as  follows:  'Also,  all  those  three  certain 
Irregular  lots  or  pieces  of  ground  laid  out, 
and  designated  In  the  aforesaid  plan  of  Nor- 
wood as  grass  plots,'  etc.  On  June  11,  1883, 
these  park  lots.  Inter  alia,  were  sold  under 
an  execution  on  said  judgment  as  the  prop- 
erty of  John  Cochran,  and  were  purchased 
by  George  Broomall,  the  plaintiff  In  the  exe- 
cution, who,  with  counsel,  was  present  at  the 
sale.  Prior  to  the  sheriff's  sale,  a  number 
of  the  citizens  of  Norwood,  alarmed  at  the 
danger  of  losing  the  park  lots,  having  learn- 
ed of  the  execution,  held  a  meeting  or  more, 
and  organized  for  the  purpose  of  protecting 
the  rights  of  the  public  in  the  park  lots. 
William  Calhoun,  one  of  the  defendants  In 
this  case,  took  an  active  part  In  these  meet- 
ings, and  contributed  to  the  fund  raised  to 
employ  counsel.  Competent  counsel  was 
employed,  who  prepared  a  notice  of  the 
claim  of  the  public  to  the  use  of  these  park 
lots,  which- notice  was. read  at  the  sheriff's 
sale  by  Mr.  Galloway,  and  prior  to  the  sale 
of  the  park  lots.  This  notice  was  not  pro- 
duced at  the  hearing,  nor  does  it  appear 
what  It  contained,  except  it  was  a  notice 
that  John  Cochran  did  not  own  the  lots.  Mr. 
Calhoun  had  full  knowledge  ef  the  dedica- 
tion of  these  park  lots  to  the  public,  and  had 
himself,  when  endeavoring  to  sell  lots,  point- 
ed them  out  to  prospective  purchasers  as  for 
public  use.  A  short  time  prior  to  the  sher- 
iff's sale,  George  Broomall  had  visited  these 
park  lots  with  his  counsel.  As  stated,  Wil- 
liam Calhoun  had  full  knowledge  of  the  dedi- 
cation of  the  park  lots  prior  to  his  purchase 
from  George  Broomall.  A  deed  for  these 
park  lots,  inter  alia,  was  delivered  by  the 
Sheriff  to  George  Broomall,  on  June  11,  1883. 
In  this  deed  the  park  lots  are  described  as 
'three  Irregular  lots  or  pieces  of  ground, 
laid  out  and  designated  on  the  aforesaid  plan 
(referring  to  the  plan  of  Norwood),  for  grass 
plots.'  Deed  Book  T,  No.  4,  page  619.  On 
September  15,  1891,  George  Broomall  sold 
these  same  three  lots  to  William  Calhoun, 
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above  mentioned;  and  on  September  15, 
1893,  the  said  William  Calhoun  sold  a  part 
of  one  of  them  to  Charles  Lynch,  B.  Mitchell 
Newbold,  and  Charles  K.  Swift,  trustees,  all 
of  which  deeds  were  duly  recorded.  Prior 
to  the  sale,  Mr.  Galloway  gave  notice  of  the 
public  right  to  Mr.  Lynch,  one  of  the  trustees 
of  the  church  for  which  the  purchase  was 
made.  Mr.  Lynch  said  they  were  going  to 
get  the  title  insured. 

"The  legal  principles  governing  this  case 
are  simple  enough.  Their  application,  how- 
ever, is  not  so  simple.  That  the  Judgment 
of  George  Broomall  bound  only  the  actual 
interest  of  John  Cochran  in  the  lots  in  dis- 
pute; that,  as  far  as  the  sheriff's  sale  was 
-concerned,  he  stood  in  no  different  relation 
to  the  property  than  any  other  purchaser  by 
reason  of  his  Judgment;  that  a  purchaser 
buys  subject  to  all  equities  of  which  he  had 
notice;  that  whatever  puts  a  party  upon  In- 
quiry amounts  to  notice,  provided  the  in- 
quiry becomes  a  duty,  and  would  lead  to  the 
■discovery  of  the  requisite  facts,  by  the  ex- 
«rcise  of  ordinary  diligence;  and  that  in- 
quiry becomes  a  duty  from  such  circumstan- 
ces as  would  cause  a  reasonably  prudent  In- 
tending purchaser  to  make  it,— these  are  well 
established  and  familiar  principles  govern- 
ing the  matters  In  question.  On  the  find- 
ing of  the  referee  as  to  the  dedication  of 
these  lots,  and  that  they  were  dedicated,  was 
not  denied  by  the  defendants.  The  only 
questions  to  be  decided  are:  Had  George 
Broomall  notice  of  such  dedication  prior  to 
his  purchase;  or  had  he  such  knowledge  or 
information  as  to  put  him  on  his  guard,  and 
impose  upon  him  the  duty  of  making  inquiry 
as  to  the  uses  and  purposes  of  these  lots? 
Such  legal  notice  or  knowledge  as  he  had, 
as  far  as  the  evidence  shows,  came  from 
three  sources:  (1)  The  papers  on  file  in  the 
recorder's  office;  (2)  the  location  and  appear- 
ance of  the  lots  themselves;  (3)  the  notice 
given  by  Mr.  Galloway  at  the  sheriff's  sale 
■of  the  park  lots. 

"By  legal  inference,  he  was  familiar  with 
the  recorded  papers.  As  a  fact,  he  actually 
viewed  the  lots  a  short  time  before  the  sale. 
Do  the  plans  or  the  lots  themselves  Indicate 
their  uses,  or  is  there  that  about  them  to  put 
an  intending  purchaser  upon  Inquiry?  That 
these  lots  were  of  a  character  different  from 
the  other  lots  the  plan  clearly  shows.  Their 
shape  was  unadapted  for  building  lots,  be- 
cause of  their  peculiar  location  In  the  middle 
•of  the  street  Indeed,  they  may  well  be 
taken  to  be  a  part  of  the  streets,  from  the 
(act  that,  in  front  of  all  the  numbered  lots 
on  the  plan  filed,  there  appears  to  be  a  side- 
walk, lined  with  trees  in  most  instances.  No 
such  markings  appear  on  these  lots,  which, 
as  far  as  the  plan  shows,  might  well  indi- 
cate that  these  park  lots  are  a  part  of  the 
streets  In  which  they  are  located.  Winona 
avenue  lies  on  both  sides,  or,  more  correctly, 
on  all  sides,  of  two  of  these  lots,  and  Huron 
.avenue  on  both  sides  of  the  other.    'They 


seem  to  be  a  part  of  the  streets  In  which 
they  are  located.  Such  lots  are  common  In 
towns,  and  are  usually  used  for  public  pur- 
poses. A  visit  to  the  lots  themselves  added 
very  little  information  to  the  Intending  pur- 
chaser. No  one  was  in  possession  of  whom 
to  make  inquiry.  While  the  public  uses  to 
which  they  were  put  might  indicate  the  pub- 
lic understanding  as  to  their  character,  there 
was  little  about  their  use  to  warn  an  in- 
quirer. For  nine  months  in  the  year  the  lots 
were  not  used  at  all  for  park  purposes. 
Open  lots  were  plenty.  These  would  grow 
in  Importance  as  the  open  lots  were  built  up. 
Eventually  they  might  become  necessary. 
Trees  had  been  planted  on  these  lots,  maples 
and  evergreens  and  also  shrubs;  maples  only 
on  the  sidewalks.  It  does  not  appear  that 
trees  had  been  planted  at  all  except  upon 
these  park  lots  and  the  sidewalks.  After 
all,  therefore,  a  visit  would  show  little  more 
than  an  inspection  of  the  plan;  no  evidence 
of  care,  no  seats,  no  fountain,  no  protection 
from  stray  cattle,  not  even  the  familiar 
•Keep  off  the  grass'  sign;  simply  neglected 
open  lots  in  the  middle  of  the  streets. 

"Now,  was  the  plan  and  the  fact  that  the 
lots  were  laid  out  on  the  ground  In  conform- 
ity thereto  sufficient  to  put  a  reasonably  pru- 
dent purchaser  upon  inquiry,  or  to  suggest 
that  they  might  be  intended  for  public  useV 
While  the  public  use  probably  tended  to  es- 
tablish the  fact  of  an  acceptance  of  the  dedi- 
cation, it  was  too  intermittent  to  warn  any 
one  of  the  fact.  That  no  taxes  had  been  lev- 
led  on  them  might  go  to  show  then*  accept- 
ance' by  the  public  authorities.  It  would  be 
no  notice  "to  a  purchaser  unless  brought  home 
to  him.  There  was  evidence,  too,  as  to  the 
meaning  of  the  curves  and  marks  on  these 
park  lots  as  Indicating  a  public  use,  as  being 
marks  used  by  engineers  for  that  purpose. 
The  evidence,  however,  was  not  satisfactory. 
It  certainly  was  not  convincing  to  the  referee. 
To  the  referee  the  general  appearance  and 
location  of  these  lots  Indicates  clearly,  as 
stated,  that  they  were  intended  for  different 
purposes  than  the  numbered  lots.  Such  lots 
very  often,  if  not  usually,  appear  on  the  plan 
of  large  tracts,  thrown  open  for  improvement, 
and  are  usually  intended  and  marked  for 
parks  for  public  use  or  public  enjoyment 
The  fact  that  they  are  located  in  the  middle 
of  the  streets  would  indicate  that  they  might 
be  Intended  for  a  use  of  similar  character. 
In  Schuchman  v.  Borough  of  Homestead,  111 
Fa.  St.  48,  2  Atl.  407,  the  court  says:  'It 
Is  reasonably  certain  that  the  homestead  com- 
pany dedicated  the  land  to  the  public  use, 
and  that  a  number  of  persons  purchased  lots, 
expecting  to  enjoy  the  resulting  advantage. 
However,  nothing  in  the  plan  or  In  the  course 
of  title,  or  on  the  ground,  was  a  warning  of 
such  dedication;'  and  therefore  the  purchaser 
acquired  good  title.  A  reference  to  the, plan 
in  this  case  shows  the  lots  in  dispute  in  the 
case  cited,  and  there  is  certainly  nothing  to 
indicate  a  public  use  at  all  different  from  thai 
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to  which  the  other  lota  were  devoted.  The 
appearance  on  the  plan  of  the  park  lots  In  tne 
case  In  hand  Is  very  different  from  that  of 
the  disputed  lots  on  the  plan  in  the  case  cited. 

"If  the  names  of  the  streets  did  not  appear 
on  the  plan  filed,  would  It  be  said  that,  there- 
fore, there  was  nothing  on  It  to  indicate  that 
these  long  narrow  strips  were  dedicated  to 
public  use  If  no  lots  had  been  sold?  As  a 
fact,  the  plan  shows  a  short  strip  running 
from  Seminole  avenue  to  Winona  avenue,  not 
named  as  a  street  on  the  plan.  He  would 
be  a  foolish  man  who  would  buy  this  strip 
without  Inquiry  as  to  its  use,  If  no  lots  had 
been  sold  on  it  And  so  with  all  the  alleys 
on  the  plan;  not  an  alley  is  so  marked;  noth- 
ing to  indicate  their  use  except  the  general 
appearance,  location,  and  relation  to  the  lots. 
Yet  who  would  buy  them  because  they  are 
not  marked  as  alleys,  where  no  lots  had  been 
sold  as  abutting  thereon?  If  these  park  lots 
had  been  merely  odd  places  left  by  the  laying 
out  of  streets  by  public  authority,  or  on  a 
private  plan  for  that  matter,  a  different  con- 
clusion might  be  reached,  as  in  that  case  their 
position  and  odd  and  irregular  shape  would  be 
the  result  of  the  street  plan,  and  would  be  ac- 
counted for.  They  would  be  bounded  by  dif- 
ferent streets,  would  not  be  In  the  middle  of 
a  street,  not  a  part  of  a  street.  It  Is  appar- 
ent that  these  park  lots  are  placed  design- 
edly; that  their  peculiar  shape  and  position 
were  matters  of  intention;  and  that  the 
streets  at  the  points  where  they  are  situated 
were  made  to  conform  with  them  and  accommo- 
date them.  They  are  clearly  marked  for  a 
special  purpose,  and  their  location  In  the  mid- 
dle of  a  street,  as  a  part  of  the  street  itself, 
clearly  Intended  for  public  travel,  might  well 
Indicate  a  public  purpose  for  the  lots  as  well. 

"For  the  reason  stated,  the  referee  is  of  the 
opinion  that  the  facts  shown  by  the  plan  and 
the  lots  themselves  were  sufficient  to  put  an 
Intending  purchaser  upon  inquiry,  and  that 
proper  Inquiry  would  have  disclosed  the  fact 
that  the  lots  had  been  dedicated  to  public  use. 
The  question  is  not  as  to  the  sufficiency  of 
the  plan  and  the  location  of  the  lots  to  prove 
a  dedication  to  public  use;  only  to  their  suffi- 
ciency to  suggest  It,  to  provoke  inquiry. 
Where  there  is  an  apparent  dedication  of 
land  to  public  use,  the  purchaser  of  the  legal 
title  could  not  defeat  the  right  of  the  public' 
Scbuchman  v.  Borough  of  Homestead,  111  Pa. 
St.  95,  2  Atl.  407.  In  this  case  there  was 
nothing  on  the  plan  or  on  the  ground  to  warn 
the  Intending  purchaser.  In  the  case  In  hand 
the  referee  is  of  opinion,  as  stated,  that  the 
location  of  the  park  lots  on  the  plan,  and  as 
actually  laid  out  on  the  ground,  as  In  the  mid- 
dle of  the  streets,  or  as  a  part  of  them,  the 
planting  of  trees  on  them,  their  peculiar  shap« 
and  position,  indicated  dedication  to  public 
use.  While  It  Is  true  there  was  no  one  In 
possession  of  whom  to  inquire,  Inquiry  might 
have  been  made  of  John  Cochran,  or  of  the 
public  authorities  of  the  township,  or  of  neigh- 
boring owners.    Any  of  these  would   have 


given  all  the  Information  needed.  The  right 
of  the  public  once  suggested,  the  inquiry 
should  have  been  made,  and  could  have  been 
made  easily,  In  a  direction  likely  to  elicit  the 
desired  Information.  It  may  well  be  that  the 
reasons  given  would  fall  far  short  of  the  evi- 
dence necessary  to  prove  a  dedication,  but 
they  certainly  indicate  It,  just  as  much  as 
the  unnamed  street  and  unnamed  alleys  In- 
dicate a  street  and  alley.  Although,  as  naive- 
ly said  by  the  counsel  of  the  purchaser  at 
the  sheriff's  sale,  who.  with  his  client,  visited 
these  lots  a  short  time  before  the  sale  by  the 
sheriff,  'they  were  not  looking  for  equities,' 
it  was  nevertheless  his  duty  to  look  for  them, 
at  least  he  should  not  have  shut  his  eyes  to 
them.  It  is  the  purchaser  who  must  beware. 
He  cannot  stick  his  head  in  the  sand,  and 
then  say  he  did  not  see  the  thing  he  would 
have  seen  had  he  looked  about  him. 

"The  third  source  of  notice  to  George 
Broomall,  of  the  equity  of  the  public,  was 
the  notice  given  by  Mr.  Galloway  at  the  sher- 
iff's sale.  While,  as  a  matter  of  fact,  this  no- 
tice probably  contained  a  full  and  complete 
statement  of  the  claim  of  the  public  to  these 
park  lots,  having  been  prepared  by  competent 
counsel,  and  would,  if  fully  proved,  be  an 
end  to  this  case  of  Itself,  as  proving  notice  of 
the  public  use,  we  cannot  put  more  into  it 
than  It  was  proved  to  contain,  according  to 
the  testimony  of  Mr.  Galloway,  the  only  wit- 
ness of  the  plaintiffs  on  this  point,  who  said 
the  notice  was  that  'John  Cochran  did  not 
own  these  lots.'  A  notice  could  not  well  con- 
tain less,  nor  did  It  necessarily  follow  that  a 
good  title  would  not  pass,  as  John  Cochran 
might  have  conveyed  the  lots  after  the  entry 
of  the  judgment;  nor  was  It  strictly  true.  In 
point  of  fact,  as  John  Cochran  did  own  the 
lots,  subject  to  the  public  use  as  parks.  Of 
the  many  cases  on  the  sufficiency  of  notice 
contained  In  the  reports,  the  referee  can  find 
none  containing  so  little  Information  or  warn- 
ing as  this.  The  case  that  came  nearest  to 
it,  perhaps,  1b  that  of  Barnes  v.  McCIinton,  S 
Pen.  &  W.  68.  The  notice  In  this  case  con- 
tained the  name  of  the  adverse  owner,  and 
contained  the  significant  statement  that  the 
purchaser  would  buy  a  lawsuit 

"The  notice  of  Galloway  contained  no  such 
ingredients,  so  far  as  proven,  and  so  far  as 
we  can  deal  with  It  The  notice  was  purely 
negative.  It  did  not  give  the  name  of  the 
adverse  claimant,  nor  the  nature  of  the  claim, 
and,  as  stated,  might  well  be  true,  and  still 
not  affect  the  title  of  the  purchaser.  The 
referee  Is  therefore  of  opinion  that  the  notice 
at  the  sheriff's  sale,  as  proven,  was  not  suffi- 
cient to  put  the  purchaser  on  Inquiry.  In  the 
deed  from  the  sheriff  to  George  Broomall,  the 
lots  in  question  are  described  as  three  irregu- 
lar lots  or  pieces  of  ground  laid  out  and  desig- 
nated on  the  aforesaid  plan  of  Norwood  for 
grass  plots.  None  of  the  other  lots  conveyed 
by  this  deed  are  described  as  grass  plots;  they 
are  simply  described  as  lots.  This  falls  in 
line  with  the  view  of  the  case  herein  taken, 
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that  there  was  that  about  these  lots,  as  mark- 
ed on  the  plan  and  laid  out  on  the  ground, 
that  they  were  Intended  for  different  uses 
than  the  other  lots.  Mr.  Broomall  or  his 
counsel  thought  they  were  intended  for  use 
as  grass  plots  when  he  prepared  his  descrip- 
tion of  them'  for  the  sheriff  in  the  writs  Is- 
sued on  his  judgments.  It  does  not  seem  that 
it  would  have  been  exercising  a  superabund- 
ance of  caution  to  have  inquired  if  they  were 
laid  out  and  designated  as  grass  plots  for 
public  or  private  use,  when  their  peculiar  sit- 
uation in  the  middle  of  the  streets  is  consid- 
ered and  their  other  features  hereinbefore  re- 
marked upon  While  the  trustees  had  notice 
before  then-  purchase  had  been  completed, 
and  while  William  Calhoun  had  full  knowl- 
edge of  the  right  of  the  public  In  the  park 
lots  before  he  purchased,  their  title,  of  course, 
hangs  upon  that  of  George  Broomall,  who 
could  convey  to  them  just  as  good  a  title  as 
he  owned.  The  right  of  William  Calhoun  to 
assert  an  absolute  ownership  of  the  park  lots 
after  he  bad  represented  them  to  be  public 
parks,  to  persons  to  whom  he  was  endeavor- 
ing to  sell  lots,  was  not  considered  at  the 
hearings,  probably  because  this  suit  Is  not  at 
the  instance  of  the  purchaser  to  whom  repre- 
sentations were  made.  The  referee,  being  of 
opinion,  as  stated,  that  the  location,  general 
appearance,  etc.,  of  the  park  lots  on  the  plan 
filed  and  on  the  ground,  were  sufficient  to  put 
an  intending  purchaser  upon  inquiry  as  to  the 
rights  of  the  public  In  the  park  lots,  recom- 
mends that  the  prayer  of  the  complainants  be 
granted,  and  that  the  defendants  be  restrain- 
ed from  use  or  occupation  of  said  lots  that 
wiD  Interfere  with  the  right  of  the  public  to 
use  the  same  as  public  parks,  and  that  the 
costs  of  this  proceeding  be  paid  by  said  de- 
fendants." 

W.  B.  Broomall,  for  appellants.  Edward 
P.  Bliss,  for  appellee. 

PER  CURIAM.  The  decree  of  the  court  be- 
low in  this  case  is  affirmed,  on  the  findings  of 
fact  and  conclusions  of  law  contained  In  the 
report  of  the  referee. 


(184  Pa.  St  040) 

In  re  THOMAS'  BSTATB. 

(Supreme  Court  of  Pennsylvania.    Feb.  28, 

1898.) 

ACOOUKTISO  BT  ExKCUTOItB — BlIA.  0#  REVIEW. 

A  review  of  partial  accounts  of  executors 
will  be  denied,  in  the  absence  of  new  matter,  or 
after-discovered  proof,  or  errors  in  law  ap- 
parent on  the  face  of  the  record;  it  not  being 
enough  that  the  accounts  suggest  that  business 
was  conducted,  expenses  incurred,  and  pay- 
ments made  of  an  irregular  and  questionable 
character,  such  as,  on  proper  and  timely  excep- 
tions and  proof  of  loss  to  estate  and  disad- 
vantage to  exceptor,  might  have  deprived  ac- 
countants of  some  credits. 

Appeal  from  orphans'  court,  Chester  county. 

Petition  of  Anna  H.  Thomas  for  review  of  the 

first  and  second  partial  accounts  of  the  execu- 


tors of  William  P.  Thomas,  deceased.  De- 
murrer to  petition  was  sustained,  and  petition- 
er appeals.    Affirmed. 

The  opinion  of  the  court  below  Is  as  follows: 
"The  petition  avers  neither  new  matter  nor 
after-discovered  proof.  Indeed,  it  was  conced- 
ed on  the  argument  that  the  demurrer  must 
be  sustained  unless  errors  In  law  appear,  as 
specified  in  the  petition,  upon  the  face  of  the 
accounts,  upon  the  body  of  the  decree.  Rus- 
sell's Adm'r's  Appeal,  34  Pa.  St  25a  We  are 
satisfied  that  the  petitioner's  specifications  fail 
to  point  out  any  such  errors.  It  may  be  that 
the  accounts  suggest  that  business  was  con- 
ducted, that  expenses  were  Incurred,  and  that 
payments  were  made  of  a  somewhat  Irregular 
and  questionable  character,  such  as,  upon  ex 
ceptions  having  been  Interposed  at  the  proper 
time,  and  proof  having  been  made  of  loss  In- 
curred by  the  estate,  and  disadvantage  suffered 
by  the  exceptor,  might  have  deprived  the  ac-  ' 
countants  of  some  of  the  credits  claimed.  It 
is  probable  that,  if  exceptions  had  been  taken 
to  the  credits  claimed  for  payments  in  full  to 
creditors  of  the,  estate,  and  it  had  been  made 
to  appear  that  there  were  other  creditors,  and 
that  there  was  reason  to  doubt  whether  the 
estate  would  pay  In  full,  the  accounts  might 
have  been  modified.  However  this  may  be,  we 
are  satisfied  that  none  of  the  matters  specified 
In  the  petition  constitute  error  in  law  apparent 
on  the  face  of  the  record.  They  are  matters 
not  void,  but  voidable,  at  most,  only  on  proof 
of  extrinsic  facts.  It  may  further  be  noted  that 
the  petition  falls  to  aver  that  the  accountants 
have  not  paid  out  the  items  since  the  confirma- 
tion under  the  adjudicated  accounts.  This  In  it- 
self would  seem  to  be  fatal  under  the  authority 
of  Russell's  Adm'r's  Appeal,  supra.  Aside  from 
the  consideration  adverted  to,  we  are  convinced 
that  at  this  late  day— more  than  four  years  aft- 
er the  confirmation  of  the  first  account,  and 
more  than  three  years  after  the  confirmation 
of  the  second  account,  without  any  allegation 
of  fraud  or  concealment;  counsel  on  argument 
having  stated  that  the  petitioner  waited  In  part, 
at  least,  because  she  thought  the  estate  would 
prove  solvent,  and  pay  her  In  full— the  petition-, 
er  cannot  justly  ask  for  the  opening  of  the  de- 
crees, but  to  the  extent  that  the  adjudications 
may  affect  her  rights  must  be  content,  and  must 
be  satisfied  with  such  rights  as  remain  to  her. 
See  Mullln  v.  Railroad  Co.,  125  Pa.  St.  189,  17 
Atl.  478,  and  cases  cited  on  page  208,  125  Pa. 
St.,  and  page  479,  17  AH.  It  Is  not  at  all  clear 
that  the  'confirmation  of  the  accounts  contain- 
ing claims  for  credits  for  payment  in  full  to 
certain  creditors  will  prevent  the  petitioner  from 
holding  the  accountants  responsible,  upon  a  de- 
ficiency of  assets,  for  her  pro  rata  share  of  the 
assets  distributed  or  distributable  to  creditors. 
Furthermore,  If  there  be  matters  In  these  ac- 
counts which  have  no  place  In  an  account,  and 
It  be  true,  as  argued  by  counsel  for  the  peti- 
tioner, that  as  to  such  matters  the  decree  of 
confirmation  is  not  binding,  then,  as  to  such 
matters,  the  petitioner  has  no  need  to  have  the 
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decree  opened,  and  does  not  require  the  relief 
she  here  seeks.    The  demurrer  is  sustained." 

R.  T.  CoraweU,  Jobn  J.  Gheen,  and  Gibbons 
Gray  Comwell,  for  appellant  J.  Frank  E. 
Hause  and  Alfred  P.  Reld,  for  appellees. 

PER  CURIAM.  The  reasons  given  In  the 
opinion  of  the  learned  court  below  for  sustain- 
ing the  demurrer  In  this  case,  and  refusing  a 
bill  of  review,  are  quite  sufficient  to  sustain 
the  action  of  the  court,  and  we  affirm  the  de- 
cree upon  the  opinion  filed.  We  do  not  mean, 
however,  to  deny  any  rights  of  the  petitioner 
which  she  may  have  by  reason  of  a  devastavit, 
or  upon  exceptions  to  the  third  or  any  subse- 
quent account  which  may  be  filed.  Upon  those 
subjects  we  decided  nothing  except  that  all  the 
rights  of  the  petitioner  are  reserved.  Decree 
affirmed. 


(MR.  I.  888) 

REGAN  et  al.  v.  SHERMAN  et  al. 

(Supreme  Court  of  Rhode  Island.    Feb.  9, 

1898.) 

Municipal  Corporations  —  Debt  Limit— Deduc- 
tions. 
Under  Pub.  Laws  1894,  c.  1342,  (  1,  ex- 
empting a  certain  town  from  the  provisions  of 
Pub.  St.  c.  34.  J  17,.  prescribing  the  debt  limit, 
in  so  far  as  its  existing  indebtedness  and  the 
amount  expended  for  public  sewers  were  con- 
cerned, the  bonded  indebtedness  of  such  town, 
its  expenditures  for  sewers,  and  the  amount  of 
a  note  for  current  expenses,  to  be  paid  out  of 
the  annual  tax,  were  properly  deducted,  in  com- 
puting its  Indebtedness,  for  the  purpose  of  as- 
certaining whether  it  was  within  the  limit  pre- 
scribed by  Gen.  Laws,  c.  36,  {  21,  as  such  right 
was  preserved  by  Gen.  Laws,  c.  298,  j  3,  pro- 
viding that  the  repeal  of  Pub.  St.  c.  34,  S  17, 
should  not  affect  any  right  accruing  or  accrued. 

Rill  by  Patrick  E.  Regan  and  others  against 
Alfred  E.  Sherman  and  others  for  an  Injunc- 
tion.    Rill  dismissed. 

Rassett  &  Mitchell,  for  complainants.  James 
Harris  and  Messrs.  Tilllnghast,  for  respondents. 

MATTESON,  0.  J.  This  is  a  bill  for  an  in- 
junction. The  case  is  as  follows:  On  Septem- 
ber 2,  1897,  at  a  town  meeting  specially  called, 
the  town  council  of  Lincoln  were  authorized  to 
appoint  a  commission  to  select  a  site  for  a 
town  house,  and  to  erect  a  town  house  at  a  cost 
not  exceeding  $10,000,  and  the  town  treasurer 
was  authorized  to  hire  money  for  that  pur- 
pose. The  town  council,  In  pursuance  of  the 
authority  conferred  on  them,  appointed  commis- 
sioners, who  have  selected  and  negotiated  for  a 
site,  and  have  adopted  plans  for  a  town  house, 
and  have  also  negotiated  for  Its  building.  The 
complainants,  who  are  taxpayers  of  the  town, 
allege  that  the  action  of  the  town  meeting  and 
of  the  commissioners  Is  illegal  and  void,  because 
the  Indebtedness  attempted  to  be  created  by  the 
resolution  is  in  excess  of  3  per  cent,  of  the 
taxable  property  of  the  town,  and  in  violation 
of  Gen.  Laws  R.  I.  c.  86,  i  21,  which  provides 
as  follows:  "No.  town  shall,  without  special 
statutory  authority  therefor,  Incur  any  debt  in 


excess  of  three  per  centum  of  the  taxable  prop- 
erty of  such  town,  Including  the  indebtedness  of 
such  town  on  the  tenth  day  of  April,  one  thou- 
sand eight  hundred. seventy-eight,  but  the  giving 
of  a  new  note  or  bond  for  a  pre-existing  debt, 
or  for  money  borrowed  and  applied  to  the  pay 
ment  of  such  pre-existing  debt,  is  excepted  from 
the  provisions  of  this  section,  and  the  amount  of 
any  sinking  fund  shall  be  deducted  in  comput- 
ing such  indebtedness."  The  testimony  shows 
that  on  September  2, 1897,  when  the  town  meet- 
ing was  held,  the  floating  Indebtedness  of  the 
town  was  $123,600,  and  its  bonded  indebted- 
ness was  $61,180,  making  a  total  of  $184,680. 
The  valuation  of  the  property  In  the  town  tor 
Its  tax  for  the  fiscal  year  1897-98  was  $3,992,- 
680,  8  per  cent  of  which  amounts  to  $119,780.- 
40.  The  excess  of  indebtedness  of  the  town 
over  the  3  per  cent  on  Its  valuation  on  Sep- 
tember 2, 1897,  was  therefore  $64,900.  The  as- 
sessment of  the  tax  for  the  fiscal  year  1897-96, 
made  In  August  1897,  amounted  to  $43,919.48. 
Resides  this  tax,  the  income  of  the  town  for 
the  year  from  liquor  licenses  and  other  sources 
amounted  approximately  to  $8,000.  The  appro- 
priations made  at  the  annual  town  meeting  in 
June,  1897,  amounted  to  $04,248.70,  which  cov- 
ered the  entire  receipts  of  the  town  for  the 
fiscal  year.  The  testimony  further  shows  that 
prior  to  the  division  of  the  town  of  Lincoln,  by 
which  the  city  of  Central  Falls  was  created, 
there  had  been  expended  by  the  town  for- sewers 
in  the  present  town  $9,700,  and  since  that  date 
$3,441.88,  making  a  total  of  $18,141.88.  And 
it  also  appears  that  $10,000  of  the  $123,500, 
the  floating  indebtedness  of  the  town  on  Sep- 
tember 2,  1897,  was  represented  by  a  note  of 
that  amount  which  had  been  given  to  raise 
money  for  current  expenses  of  the  town,  and 
was  to  be  paid  out  of  the  annual  tax  as  it  was 
collected.  The  respondents  refer  to  Pub.  Laws 
R.  L  c.  1342,  of  June  12,  1894,  f  1,  which 
enacts  that  "the  town  of  Lincoln  Is  hereby  ex- 
empted from  the  provisions  of  section  17,  c.  34, 
of  the  Public  Statutes,  in  so  far  as  its  present 
indebtedness  and  the  amount  that  has  been  and 
may  be  expended  for  public  sewers  is  con- 
cerned." Pub.  St  R.  I.  c  84,  {  17,  referred  to 
in  Pub.  Laws  R.  1. 1894,  c.  1342,  8  1,  was  pre- 
cisely like  Gen.  Laws  R.  I.  c.  36,  J  21,  except 
that  it  did  not  contain  the  words  "without  spe- 
cial statutory  authority  therefor,"  and  was  re- 
pealed by  Gen.  Laws  R.  I.  c.  298,  SI;  but  by 
section  3  of  chapter  298  It  is  provided  that  the 
repeal  of  the  acts  referred  to  or  enumerated  In 
the  chapter  shall  not  affect  "any  right  accru- 
ing or  accrued  or  acquired  or  established."  The 
respondents  contend  that  by  reason  of  these 
statutory  provisions  there  should  be  deducted 
from  the  indebtedness  of  the  town.  In  ascertain- 
ing whether  It  has  exceeded  the  limit  of  indebt- 
edness allowed  by  law,  its  bonded  indebtedness, 
$61,180,  and  the  amount  expended  for  sew- 
ers, $18,141.88,  making  a  total  of  $74,321.88. 
and  also  the  $10,000  note  given  for  current  ex- 
penses, the  payment  of  which  Is  provided  for  by 
the  tax  for  the  current  year,  which,  added  to 
the   $74,321.88,    makes    $84,321.88;   that,    de- 


Digiti 


zed  by  G00gk 


M«.) 


GBA7FAM  v.  BAT. 


669 


drifting  this  sum  from  $123,600,  the  total  In- 
debtedness on  September  2,  1897,  and  the  bal- 
ance la  $39,178.12;  that  aa  3  per  cent  of  the 
valuation  of  the  town  for  the  current  fiscal  year, 
to  wit,  $3,992,680,  amounts  to  $119,780.40,  It  la 
apparent  that  the  town  has  not  exceeded  the 
statutory  limit  In  its  resolution  appropriating  the 
$10,000  In  question.  We  think  that  these  con- 
tentions of  the  respondents  are  correct.  The 
right  of  the  town  to  treat  its  bonded  indebted- 
ness and  expenditures  for  sewers  as  exempt 
from  the  operation  of  the  statute,  In  computing 
ltB  indebtedness  for  the  purpose  of  ascertaining 
whether  it  was  within  the  limit  prescribed  by 
Gen.  Laws  R.  I.  a  86,  I  21,  was  preserved  to 
It  by  Gen.  Laws  R.  I.  c.  298,  {  8;  and  the  note 
of  $10,000,  given  for  current  expenses,  provi- 
sion for  the  payment  of  which  was  made  out 
of  the  annual  tax,  was  also  properly  deducted. 
Read  v.  Atlantic  City,  49  N.  J.  Law,  558.  9  Aa 
759;  McAleer  v.  Angell,  19  R.  I.  688,  36  Atl. 
688.  We  are  of  the  opinion,  therefore,  that  the 
bill  should  be  dismissed. 


<91  Me.  SM) 


GRAFT  AM  v.  RAT. 


(Supreme  Judicial  Court  of  Maine.    Tan.  8, 

1898.) 

Pbodatb  Coiibt — Jurisdiction—  Dbvastavit — 

Snrrs  for  Legacies. 

1.  The  probate  court  has  exclusive  jurisdic- 
tion, subject  to  appeal  to  the  supreme  court  of 
probate,  of  the  estate  of  decedents,  and  their 
final  settlement  and  distribution,  including  the 
settlement  of  the  accounts  of  the  personal  rep- 
resentative. 

2.  The  supreme  judicial  court,  as  a  common- 
law  court,  does  not  have  jurisdiction  in  a  com- 
mon-law action  of  negligence  brought  by  a 
residuary  legatee  against  a  former  executor  for 
wasting  the  assets  of  the  estate. 

3.  A  residuary  legatee  alleged  a  devastavit 
by  the  defendant,  executor  of  the  willj  in  fail- 
ing to  collect  and  account  for  certain  debts 
due  the  estate,  and  claimed  to  recover  their 
amount  of  the  defendant  in  an  action  at  com- 
mon law  in  this  court  sitting  below.  Held,  that 
the  action  cannot  be  maintained. 

4.  Also,  that  the  plaintiffs  remedy,  if  the  de- 
fendant is  in  fault  as  claimed,  is  in  the  probate 
court,  and  not  by  suit  at  common  law.  The  fact 
that  the  executor  has  rendered  his  final  account 
in  probate,  and  resigned,  does  not  change  the 
result  He  may  still  be  cited  into  the  probate 
court. 

5.  The  statute  right  to  sue  for  a  legacy  does 
not  confer  a  right  upon  a  residuary  legatee  to 
sue  for  a  devastavit  for  his  private  benefit 

(Official.) 

Exceptions  from  supreme  judicial  court,  Cum- 
berland county. 

Action  by  Daniel  S.  Graffam  against  Fablua 
M.  Ray.  From  a  rule  of  judgment  sustaining 
a  demurrer  to  the  declaration,  plaintiff  excepts. 
Overruled. 


8.  L.  Bates,  for  plaintiff.    J. 
Drummond,  Jr.,  for  defendant 


H.  &  J.  H. 


STROT7T,  J.  Plaintiff  Is  residuary  legatee 
under  the  win  of  Ellas  S.  Dodge.  Defendant 
was  executor  of  that  will.  He  has  filed  his 
final  account  in  probate  court,  and  resigned  his 


trust  Plaintiff  claims  that  he  was  guilty  of  a 
devastavit  while  In  office  as  executor,  in  that  he 
failed  to  collect  certain  choses  In  action  exist- 
ing to  favor  of  Dodge,  and  permitted  them  to 
become  barred  by  the  statute  of  limitations. 
He  seeks  to  recover  the  amount  of  these  rights 
and  credits  to  this  action  at  common  law  to  his 
own  use.  The  case  comes  here  upon  excep- 
tions to  a  ruling  of  the  court  below  sustaining  a 
general  demurrer  to  the  declaration. 

Assuming  the  defendant  to  be  in  default,  as 
we  must  do  on  the  question  as  now  presented 
(though  the  fact  is  denied  in  argument),  can 
this  action  be  maintained?    We.  think  not 

The  probate  court  has  exclusive  jurisdiction, 
subject  to  appeal  to  the  supreme  court  of  pro- 
bate, of  the  estates  of  decedents,  and  their 
final  settlement  and  distribution,  Including  the 
settlement  of  the  accounts  of  the  personal  rep- 
resentative. If  a  devastavit  exists,  it  is  the 
duty  of  that  court  to  compel  the  executor  to 
account  for  the  amount  lost  to  the  estate  by  his 
fault  The  executor  Is  bound  to  act  In  good 
faith,  and  with  reasonable  diligence,  in  hus- 
banding all  the  assets  of  the  estate.  But  he  Is 
not  required,  nor  would  be  be  justified,  in 
rushing  Into  injudicious  suits,  where  recovery 
is  doubtful,  or  its  expense  in  excess  of  the 
amount  to  be  realized.  If  a  devastavit  Is  al- 
leged, a  hearing  upon  that  question  should  be 
had  in  the  probate  court,  on  settlement  of  the 
executor's  account  On  such  hearing,  he  would 
not  necessarily  be  charged  with  the  full  amount 
of  the  uncollected  claims.  They  might  be 
doubtful,  or  subject  to  set-off,  or  denied  by  the 
assumed  debtor.  In  such  case,  the  uncer- 
tainty of  recovery,  or  the  expense  of  suit,  might 
be  so  disproportionate  to  the  amount  of  the 
claim  that  It  would  be  unwise  to  institute  suit 
and  subject  the  estate  to  the  expense;  or  the 
executor  might  not  have  funds  of  the  estate 
sufficient  to  carry  on  the  litigation.  All  these 
questions  would  be  determined  by  the  probate 
court,  and  the  executor  charged  for  such 
amount  as  in  equity  and  under  the  rules  of  law 
he  was  liable  for.  All  these  matters  are  within 
the  exclusive  jurisdiction  of  the  probate  court, 
and  cannot  be  passed  upon  by  a  common-law 
tribunal.  The  probate  court  Is  invested  with 
ample  power  In  these  respects. 

Notwithstanding  the  resignation  of  the  exec- 
utor, he  can  still  be  cited  into  the  probaLe  court, 
and  required  to  account  for  the  matters  claim- 
ed, If  liable  therefor.  Robinson  v.  Ring,  72 
Me.  143.  It  can  only  be  done  In  that  court. 
Potter  v.  Cummlngs,  18  Me.  58;  Judge  v. 
Qulmby,  89  Me.  576,  36  Aa  1049. 

There  Is  no  allegation  in  the  writ  that  the 
debts  and  general  legacies  have  been  paid,  nor 
that  the  amounts  now  claimed  wilj  not  be  need- 
ed for  that  purpose,  nor  that  the  estate  is  sol- 
vent For  aught  that  Is  disclosed  by  the  writ 
there  may  be  nothing  for  the  residuary  lega- 
tee, in  any  event  There  is  no  allegation  that 
the  present  claim  of  plaintiff  to  charge  the  ex- 
ecutor with  these  uncollected  sums  was  not 
made,  heard,  and  disallowed  by  the  probate 
court  on  settlement  of  the  executor's  account. 
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If  It  were,  and  that  court  rejected  the  charge,  its 
decree  to  that  effect,  unappealed  from,  Is  final, 
and  cannot  be  impeached  or  inquired  into  here, 
as  the  matter  was  entirely  within  Its  Jurisdic- 
tion. Gilbert  v.  Duncan,  66  Me.  477;  Sturte- 
vant  T.  Tallman,  27  He.  78;  Pierce  v.  Irish, 
31  Me.  254;  Simpson  v.  jNorton,  45  Me.  281; 
Decker  v.  Decker,  74  Me.  467;  Harlow  v.  Har- 
low, 65  Me.  448. 

If  the  defendant  is  guilty  of  a  devastavit,  as 
plaintiff  claims,  the  liability  is  to  the  estate  of 
Dodge,  and  not  to  this  plaintiff  personally. 
The  funds  may  be  needed  to  pay  debts  or  gen- 
eral legacies,  or  administration  expenses.  The 
plaintiff  is  entitled  only  to  so  much  of  the  estate 
as  may  remain  after  these  superior  claims  are 
satisfied;  but  nothing  till  then.  This  court, 
as  a  common-law  court,  has  no  power  to  mar- 
shal the  assets,  and  determine  what  amount.  If 
anything,  remains  for  the  plaintiff.  It  is  true, 
the  statute  authorizes  any  legatee,  specific  or 
residuary,  to  sue  for  his  legacy;  but  before 
suit  it  is  necessary  that  the  amount  shall  have 
been  ascertained,  as  a  basis  for  the  suit  If 
the  legacy  is  specific  or  definite  in  amount,  the 
will  affords  the  necessary  basis  for  suit;  If 
residuary,  it  should  be  ascertained  by  the  pro- 
hate  court  in  the  first  instance,  and  by  appeal 
to  the  supreme  court  of  probate,  If  desired, 
after  payment  of  all  superior  claims.  Until 
this  Is  done,  the  residuary  legatee  ordinarily 
has  no  right  of  action.  Till  then  it  Is  uncertain 
whether  there  will  be  any  residue.  In  Hans- 
corn  v.  Marston,  82  Me.  296,  19  Atl.  461,  this 
court  said:  "Heirs  and  residuary  legatees' have 
no  claim  against  the  estate.  Their  time  does 
not  come  till  the  claims  have  been  so  far  paid, 
and  the  estate  so  far  administered,  that  the 
court  declares  a  balance  to  exist  for  distribu- 
tion."    Jones  v.  Irvine,  23  Miss.  361. 

But  the  statute  right  to  sue  for  a  legacy  by 
no  means  confers  a  right  upon  a  residuary  lega- 
tee to  sue  for  a  devastavit  for  his  private  bene- 
fit. This  suit  Is  not  for  a  legacy.  It  is  an 
attempt  to  charge  the  executor  in  damages  for 
negligence  in  the  execution  of  his  trust;  not  for 
the  benefit  of  the  Dodge  estate,  but  for  the  per- 
sonal benefit  of  this  plaintiff.  No  case  has 
been  cited,  and  we  have  found  none,  which 
holds  that  such  an  action  can  be  maintained. 

In  Waterman  v.  Dockray,  78  Me.  141,  3  AtL 
49,  it  is  said  that  an  administrator  de  bonis  "has 
no  recourse  against  his  official  predecessor  for 
devastavit  or  maladministration,  the  remedy 
therefor  being  reserved  to  the  creditors,  lega- 
tees, and  distributees  directly."  This  language 
is  not  authority  for  the  maintenance  of  an  ac- 
tion like  the  present  The  parties  aggrieved 
must  pursue  their  legal  remedy  before  the  prop- 
er tribunal,  which  is  the  probate  court;  and, 
If  successful,  the  amount  charged  against  the 
executor  goes  to  the  estate,  to  be  administered 
by  that  court  according  to  law.  It  cannot  be 
recovered  by  suit  at  common  law,  by  a  creditor 
or  any  legatee,  for  his  personal  use  and  benefit 

In  Smith  v.  Lambert,  30  Me.  137,  a  residuary 
legatee  was  allowed  to  recover,  although  the 
executor's  account  had  not  been  fully  settled, 


but  administration  had  proceeded  far  enough 
to  show  an  amount  to  which  the  residuary  lega- 
tee was  entitled.  No  question  of  malfeasance 
of  the  executor  was  involved  in  that  case. 

To  sustain  this  action,  the  court  would  be 
obliged  to  reopen  the  executor's  account,  hear 
evidence  upon  the  question  of  devastavit  or 
not,  and  to  charge  the  executor,  If  found  liable, 
with  the  amount  he  should' have  been  charged 
with  in  his  probate  account.  All  these  matters 
are  within  the  exclusive  Jurisdiction  of  the  pro- 
bate court.  If  such  hearing  could  be  had  in 
this  suit,  and  if  defendant  should  be  held  liable 
to  the  estate  for  part  or  all  of  the  amounts 
claimed,  a  Judgment  for  that  amount  would 
withdraw  It  from  the  estate,  and  its  adminis- 
tration in  probate,  and  give  It  to  plaintiff  per- 
sonally, possibly  to  the  detriment  of  other  par- 
ties.    Such  result  cannot  be  permitted. 

If  allowed,  It  Is  doubtful  If  it  would  bar  the 
probate  court  from  citing  the  defendant,  and 
charging  him  with  the  same  amounts,  to  be 
paid  to  the  administrator  de  bonis  non. 

Exceptions  overruled. 


STATE  v.  AOHESON. 


01  Me.  240) 


(Supreme  Judicial  Court  of  Maine.    Jan.  8, 

1898.) 

ihdiotment— election— instructions — appeal — 
Presumptions. 

1.  In  the  trial  of  an  indictment,  containing 
but  a  single  count,  the  state  introduced  compe- 
tent proof  of  the  assault  alleged  to  have  been 
committed  on  the  3d  day  of  January,  and  more 
specially  identified  the  occasion  as  the  even- 
ing of  the  second  Sunday  after  Christmas,  when 
the  defendant's  wife  was  at  church.  The  com- 
plainant was  then  permitted,  against  the  de- 
fendant's objection,  to  give  testimony  to  prove 
three  other  subsequent  assaults  upon  her  by  the 
defendant.  Held  that,  before  this  testimony 
of  other  assaults  had  been  heard,  it  was  not 
error  for  the  presiding  judge  to  refuse  the  de- 
fendant's request  that  tie  prosecuting  attorney 
be  compelled  to  elect  upon  which  assault  he 
would  rely,  especially  as  rulings  upon  such  re- 
quests are  ordinarily  within  the  domain  of 
judicial  discretion. 

2.  It  did  not  appear,  however,  that  at  any 
later  stage  of  the  trial  the  state  expressly  elect- 
ed, or  was  required  to  elect,  upon  which  one  of 
the  four  separate  assaults  it  would  rely  to  sub- 
stantiate the  charge  in  the  indictment.  Held, 
that  under  these  circumstances,  in  justice  to 
the  defendant,  the  state  should  be  deemed  to 
have  elected  by  implication  to  rely  upon  the 
first  assault  proved,  which  was  alleged  to  have 
been  committed  January  3d,  and  identified  as 
the  one  intended  to  be  described  in  the  indict- 
ment. 

3.  Evidence  of  other  crimes  of  a  precisely 
similar  nature  to  that  charged,  and  not  connect- 
ed with  it  though  deemed  inadmissible  to  prove 
the  commission  of  the  act  involved  in  the  sub- 
stantive charge,  is  yet  uniformly  received  for 
the  limited  and  specific  purpose  of  aiding  to 
determine  the  quality  of  the  act  and  the  legal 
character  of  the  offense,  by  illustrating  the  in- 
tent with  which  the  act  was  committed.  But 
in  this  case,  the  evidence  of  other  assaults  ap- 
pears to  have  been  received,  not  simply  for  the 
secondary  purpose  of  showing  the  nature  and 
intent  of  the  first  one,  but  as  proof  of  other  sub- 
stantive offenses,  upon  each  one  of  which  a 
conviction  might  have  been  had;  and  in  this 
state  of  the  evidence  the  jury  were  instructed 
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that.  If  they  were  satisfied  that  on  any  date 
while  the  complainant  lived  in  the  defendant's 
house  he  was  guilty  of  the  charge,  it  was  their 
duty  to  convict  him.  Held,  that  under  this  in- 
struction, upon  evidence  showing  four  inde- 
pendent assaults,  some  of  the  jury  may  have 
been  satisfied  that  an  assault  was  committed 
on  one  of  the  occasions  specified,  and  others  of 
an  assault  on  a  different  occasion,  and  thus  a 
verdict  rendered  without  unanimity  respecting 
either  of  them. 

4.  Held,  that  the  ruling  admitting  evidence 
of  other  similar  assaults  without  explanation 
of  its  limited  purpose  and  effect,  and  the  fore- 
going instruction  to  the  jury  upon  that  state  of 
evidence,  were  erroneous. 

(Official.) 

Exceptions  from  supreme  Judicial  court, 
Washington  county. 

William  B.  Acheson  was  convicted  of  an  of- 
fense, and  he  brings  exceptions.     Sustained. 

W.  T.  Haines,  Atty.  Gen.,  and  F.  I.  Camp- 
bell, Go.  Atty.,  for  the  State.  C.  B.  Rounds, 
G.  M.  Hanson,  and  R.  J.  McGarrigle,  for  de- 
fendant. 

WHITEHOUSE,  J.  This  la  an  Indictment 
for  an  assault  with  "attempt"  to  ravish  and  car- 
nally know  a  female  child  under  the  age  of  14 
years.  There  is  but  one  count  in  the  Indict- 
ment, and  the  offense  is  there  alleged  to  have 
been  committed  on  the  8d  day  of  January, 
1807.  In  support  of  the  charge  the  complain- 
ant gave  testimony  tending  to  show  that  such 
an  assault  was  committed  upon  her  on  Sunday 
evening,  the  second  Sunday  after  Christmas, 
which  was  the  3d  day  of  January,  while  the 
defendant's  wife  was  "at  meeting."  The  gov- 
ernment then  offered  to  show  another  Indepen- 
dent assault,  of  the  same  nature,  committed 
on  the  complainant  four  or  five  days  later. 
The  defendant's  counsel  objected  to  this  testi- 
mony, and  the  following  colloquy  took  place 
between  the  court  and  the  counsel: 

"Court:  What  is  the  ground  of  the  objec- 
tion? 

"Counsel:  The  ground  of  the  objection  is  that 
in  this  indictment  the  allegation  Is  of  the  as- 
sault on  the  3d  day  of  January,  which  has 
already  been  described.  There  is  no  allegation 
of  any  other  offense  at  any  other  time.  I  sim- 
ply say  this  story  has  been  told  three  times 
under  oath,  and  an  election  has  been  made,  at 
a  former  time,  entirely  different  from  this. 
*  *  *  We  ought  to  be  warned  by  the  indict- 
ment what  we  are  to  defend.  I  don't  think 
they  should  be  permitted  to  put  In  an  accumu- 
lation of  offenses  without  the  allegation  being 
made  that  those  offenses  were  meant.  •  *  • 
Now,  one  has  already  been  sworn  to.  I  don't 
think  we  are  to  answer  to  other  dates;  and,  as 
the  county  attorney  states  In  his  opening,  the 
most  important  assault  was  away  on,  at  some 
other  date. 

"The  Court:  Well,  the  testimony  that  the 
county  attorney  has  detailed  In  his  opening  has 
already  been  gone  over.  Ton  heard  her  testify 
to  it  before. 

"Counsel:  That  ought  not  to  be  the  essential 
In  this  trial. 


"The  Court:  If  that  be  true,  I  don't  think  tt 
can  surprise  the  defendant  any. 

"Counsel:  Yes;  but  we  ask  It  upon  another 
ground,  that  it  is  an  election,— what  would  be 
the  attempt,  perhaps,  to  prove  another  assault, 
—and  he  accumulates  a  mass  of  assaults. 

"The  Court:  Yes;  but  he  cannot  have  but 
one. 

"Counsel:  Then  let  him  elect 

"The  Court:  He  must  tell  you  before  he  gets 
through  which  one. 

"Counsel:  Ought  he  not  to  tell  now,  so  we 
can  be  prepared? 

"The  Court:  No;  I  will  admit  the  evidence 
In  this  case  and  reserve  for  you  an  exception. 
The  county  attorney  offers  evidence  of  assaults 
subsequent  to  this  one  already  detailed,  and  I 
admit  the  evidence. 

"Counsel:  To  all  that  I  wish  now  to  object 

"The  Court:  Yes;  but  subject  to  the  modifi- 
cation which  I  shall  give  before  the  case  doses. 

"Counsel:  I  wish  to  object  to  the  whole." 

Thereupon  the  complainant  was  permitted  to 
give  testimony  tending  to  prove  the  commission 
of  three  other  similar  assaults  upon  her  by 
the  defendant  on  different  days  specified  by 
her,  following  January  3d,  and  all  within'  a 
period  of  about  two  weeks.  But  the  report  of 
the  case  does  not  disclose  that  there  was  any 
subsequent  modification  by  the  court  of  the  rul- 
ing under  which  this  testimony  was  admitted. 
Neither  does  it  show  that  at  any  later  stage 
of  the  trial  the  government  expressly  elected, 
or  was  required  to  elect  which  one  of  the  four 
separate  assaults  thus  identified  by  the  com- 
plainant's testimony  It  would  rely  upon  to  prove 
the  substantive  charge  set  out  in  the  indict- 
ment Nor  does  It  appear  that  there  was  any 
further  allusion  to  this  question,  before  the  close 
of  the  trial,  except  In  the  following  instruction 
to  the  jury  in  the  charge  of  the  presiding  judge: 

"Now,  in  this  case  the  charge  is  laid  on 
the  3d  of  January  last  I  have  already  ruled, 
and  I  do  now  rule  to  you,  that  that  date  is 
immaterial,  and  I  say  to  you  that,  If  you  are 
satisfied  as  I  have  told  you,  that  the  defend- 
ant is  guilty  of  this  charge  at  any  time  dur- 
ing the  period  when  this  little  girl  lived  in 
the  family  of  Mr.  Acheson,  that  will  be  suffi- 
cient. I  do  not  require  you  to  fix  the  date, 
nor  is  It  necessary  for  the  state  to  fix  the 
precise  date.  If  the  state  has  satisfied  you 
by  evidence,  beyond  a  reasonable  doubt  that 
on  any  date  while  this  little  child  lived  In 
defendant's  house,  he  was  guilty  of  this 
charge,  then  It  Is  your  duty  to  convict  him." 

To  this  Instruction,  and  to  the  rulings  of  the 
presiding  Justice  admitting  evidence  of  as- 
saults upon  other  occasions  than  that  alleged 
in  the  indictment  and  refusing  to  require  the 
prosecuting  attorney  to  elect  upon  which  one' 
he  would  rely  as  the  act  charged,  the  defend- 
ant has  exceptions. 

It  is  an  elementary  principle  In  the  law  of 
evidence  that  when  a  respondent  stands  char- 
ged with  the  commission  of  a  particular  crim- 
inal act,  evidence  that  he  did  a  similar  thing 
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at  some  other  time  is  generally  deemed  Irrele- 
vant and  Inadmissible.  The  considerations  of 
justice  underlying  this  rule  are  sufficiently 
obvious.  The  admission  of  such  collateral 
facts  in  evidence  would  tend  to  place  the 
defendant's  whole  life  In  Issue  on  the  charge 
of  a  single  act,  and  oppress  him  with  Irrele- 
vant matter  of  which  he  had  received  no 
notice  and  which  he  could  not  be  prepared  to 
meet.  Proofs  of  numerous  other  crimes  simi- 
lar to  that  charged  may  Indeed  have  a  tend- 
ency to  show  the  accused  to  be  devoid  of  all 
moral  restraint,  and  "fatally  bent  on  mis- 
chief," and  thus,  in  a  moral  sense,  Increase 
the  probability  of  his  guilt  with  respect  to 
the  particular  offense  set  out  In  the  Indict- 
ment; but  such  evidence  does  not,  for  that 
reason,  become  legally  admissible  when  there 
Is  no  question  In  regard  to  the  nature  of  the 
act  charged.  Evidence  that  the  defendant's 
general  reputation  Is  bad  with  respect  to  that 
element  of  character  Involved  in  the  crime 
charged,  or  bad  generally  as  a  man  of  moral 
worth,  might  also  tend  in  some  degree  to  lay 
the  foundation  for  a  presumption  of  guilt; 
but  the  rule  Is  firmly  established  and  unques- 
tioned that  such  evidence  cannot  be  received 
until  the  accused  has  opened  the  door  by  In- 
troducing evidence  of  his  good  reputation. 

But  evidence  of  other  crimes  of  a  precisely 
similar  nature  to  that  charged,  and  not  con- 
nected with  it,  though  deemed  inadmissible 
to  prove  the  commission  of  the  act  Involved 
In  the  substantive  charge.  Is  yet  uniformly 
received  for  the  limited  and  specific  purpose 
of  aiding  to  determine  the  quality  of  the  act 
and  the  legal  character  of  the  offense  by 
Illustrating  the  intent  with  which  the  act  was 
committed.  "To  prove  Intent,"  says  Mr. 
Wharton,  "similar  evidence  Is  pertinent  One 
blow  given  to  A.  by  B.  may  be  accidental 
Few  counsel  would  have  the  audacity  to  claim 
accident  for  eight  or  ten  blows  given  to  A. 
by  B.  at  successive  intervals,  under  varying 
conditions.  One  letter  sent  by  A.  to  B.  de- 
manding money  may  be  ambiguous.  It  may 
cease  to  appear  so  if  seen  in  the  light  of  a 
series  of  prior  letters  demanding  money,  with 
threats  whose  purport  Is  unmistakable."  1 
Whart.  Ev.  IS  31,  32.  "The  proof  of  criminal 
intent  and  of  guilty  knowledge,"  says  Mr. 
Bishop,  "not  generally  admitting  of  other  than 
circumstantial  evidence,  may  often  be  aided 
by  showing  another  crime  attempted  or  per- 
petrated, and  when  it  can  be  It  Is  permissi- 
ble." 1  Bl8h.  Cr.  Proc.  {  1126.  Familiar  Illus- 
trations of  the  doctrine  are  found  in  cases  of 
successive  cheats  and  forgeries,  and  In  pass- 
ing counterfeit  money  to  different  persons. 
So,  when  the  respondent  stands  indicted  for 
a  single  act  of  adultery,  evidence  of  other 
acts  of  adultery  complained  of  is  admitted 
to  prove  the  mutual  disposition  of  the  parties, 
and  to  Illustrate  the  nature  of  the  Intimacy 
shown  by  their  conduct  on  the  occasion  in 
question;  "the  reception  of  such  evidence  to 
be  largely  controlled  by  the  judge  who  tries 


the  cause,  and  the  evidence  .to  be  submitted 
to  the  jury  with  proper  explanation  of  Its  pur- 
pose and  effect"  State  v.  Wltham,  72  Me. 
531. 

In  2  Blah.  Cr.  Proc  (  970,  the  author 
says:  "On  a  trial  for  assault  within  intent  to 
commit  a  rape,  an  English  judge  rejected  evi- 
dence that  on  a  previous  occasion  the  de- 
fendant had  taken  liberties  with  the  same 
woman.  The  contrary  to  this,  believed  to  be 
the  better  law,  has  been  adjudged  with  us," 
—citing  Williams  v.  State,  8  Humph.  585; 
State  v.  Neely,  74  N.  a  425;  State  v.  Wal- 
ters, 45  Iowa,  389.  In  the  latter  case  the 
respondent  was  Indicted  for  an  assault  with 
intent  to  commit  rape,  and  the  complainant 
was  allowed  to  give  evidence  of  a  number  of 
other  assaults  of  the  same  character,  "some 
of  which  occurred  some  time  prior  to  the 
finding  of  the  Indictment,"  and  the  court  say: 
"To  the  Introduction  of  this  evidence  we  be- 
lieve there  can  be  no  valid  objection.  In  an 
indictment  for  an  assault  with  Intent  to  com- 
mit a  rape,  evidence  of  previous  assaults  on 
the  prosecutrix  Is  admissible  to  show  the  In- 
tent with  which  the  act  was  committed." 

In  the  case  at  bar  the  complainant  had 
given  clear  and  positive  testimony  of  an  as- 
sault on  the  3d  day  of  January,  and  further 
identified  the  occasion  of  this  first  assault  by 
reference  to  tbe  fact  that  It  was  the  second 
Sunday  after  Christmas,  and  to  the  circum- 
stance that  it  was  on  the  evening  when  the 
defendant's  wife  was  "at  meeting."  Assum- 
ing that  evidence  of  the  three  assaults  on  sub- 
sequent occasions  was  admissible  for  any  pur- 
pose, it  was  not  error  for  the  presiding  judge 
to  refuse  to  grant  the  defendant's  request  for 
an  election  by  the  prosecuting  attorney  before 
the  evidence  was  admitted.  Aside  from  the 
fact  that  rulings  upon  requests  for  an  elec- 
tion are  ordinarily  within  the  domain  of  judi- 
cial discretion,  it  was  not  practicable  to  make 
an  election  before  it  was  shown  that  more 
than  one  assault  had  been  committed.  But 
though  reminded  by  the  court  that  if  evi- 
dence of  other  assaults  was  received,  he  must 
elect  upon  which  one  he  would  rely  before 
resting  the  government's  case,  the  prosecut- 
ing attorney  failed  to  give  notice  of  any  such 
election,  and  no  election  appears  to  have  been 
made  by  him  except  that  Implied  by  his  con- 
duct of  the  trial.  He  bad  Introduced  com- 
petent evidence  of  the  substantive  charge  of 
an  assault  laid  on  the  3d  day  of  January,  and 
more  specially  Identified  the  occasion  as  the 
Sunday  evening  when  the  defendant's  wife 
was  absent  at  church.  As.  Mrs.  Acheson  only 
attended  church  once  during  that  month,  it 
was,  of  course,  immaterial  whether  that  oc- 
casion was  on  the  3d  or  the  10th  or  the  17th 
of  January.  It  was  the  occasion  of  the  first 
assault  committed  upon  her,  and  was  mani- 
festly the  occasion  of  the  assault  Intended  to 
be  described  in  the  indictment. 

Under  these  circumstances,  and  In  the  ab- 
sence of  any  notice  from  the  prosecuting  at- 
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torney  that  he  would  rely  upon  any  other 
assault,  in  justice  to  the  defendant  the  state 
should  be  deemed  to  have  elected  by  implica- 
tion to  rely  upon  the  first  assault,  alleged  to 
have  been  committed  on  the  3d  day  of  Jan- 
uary, and  shown  by  the  complainant's  testi- 
mony to  have  been  on  the  Sunday  evening 
stated.  1  Bish.  Cr.  Proc.  §§  461,  462,  and 
authorities  cited.  Indeed,  some  courts  go  far- 
ther, and  hold  that,  when  the  prosecutor  has 
introduced  direct  evidence  of  one  act  for  the 
purpose  of  procuring  a  conviction  upon  It,  that 
particular  act  then  becomes  the  act  charged, 
and  that,  when  he  has  thus  made  his  elec- 
tion, he  cannot  elect  again.  People  v.  Jen- 
ness,  5  Mich.  805.  Under  our  procedure,  how- 
ever, it  Is  doubtless  within  the  discretion  of 
the  court  to  permit  another  election  at  any 
time  before  the  defendant  Is  required  to  in- 
troduce his  evidence,  and  if  It  can  be  done 
without  injustice  to  the  accused  any  time  be- 
fore the  case  is  submitted  to  the  jury.  But 
this  judicial  discretion  must,  of  course,  be  ex- 
ercised with  reference  to  the  special  facts  of 
each  case.     1  Bish.  Cr.  Proc.  $  461. 

In  the  case  at  bar,  if  public  justice  required 
a  conviction  upon  each  of  the  four  assaults 
proved  by  the  state's  evidence,  it  was  only 
necessary  to  frame  an  indictment  with  four 
counts,  setting  out  the  several  Independent 
acts  relied  upon.  The  dlfilculty  now  is  that, 
after  the  state  had  proved  the  particular  as- 
sault upon  which  it  elected  by  implication  to 
rely  for  a  conviction  under  the  single  count 
in  the  indictment,  it  appears  to  have  Intro- 
duced evidence  of  three  other  similar  assaults, 
not  simply  for  the  secondary  purpose  of  show- 
ing the  Dature  and  Intent  of  the  first  one, 
but  as  proof  of  other  substantive  offenses, 
upon  each  one  of  which  a  conviction  might 
have  been  had.  This  evidence  was  received 
and  remained  in  the  case  without  any  ex- 
planation of  Its  limited  tendency  and  purpose. 
In  this  state  of  the  evidence,  -  the  jury  were 
Instructed  in  the  charge  that  if  they  were  sat- 
isfied "that  on  any  date  while  this  little  child 
lived  in  the  defendant's  house  he  was  guilty 
of  this  charge"  it  was  their  duty  to  convict 
him.  This  would  have  been  a  correct  and 
appropriate  Instruction,  If  only  one  assault 
had  been  proved.  But,  as  applied  to  evidence 
showing  four  Independent  assaults  on  differ- 
ent days,  there  is  ground  for  apprehension 
that  It  was  Inadequate  and  misleading.  Un- 
der this  instruction  and  upon  this  evidence 
some  of  the  jury  may  have  been  satisfied  that 
an  assault  was  committed  on  one  of  the  oc- 
casions specified,  and  others  of  an  assault 
on  a  different  occasion,  and  thus  a  verdict 
rendered  without  unanimity  respecting  either 
of  the  occasions  described  In  the  testimony. 
It  is  therefore  the  opinion  of  the  court  that 
the  ruling  admitting  evidence  of  other  similar 
assaults  without  explanation  of  its  purpose 
and  effect,  and  the  foregoing  Instructions  to 
the  jury  upon  that  state  of  the  evidence,  most 
be  deemed  erroneous. 

Exceptions  sustained. 


(91  Me.  «7> 
HOPKINS  T.  MAXWELL. 
(Supreme  Judicial  Oonrt  of  Maine.     Jan.  19, 
1898.) 

Conditional  Sales— Record. 

1.  Where  a  written  agreement  dated  August 
23,  1894,  -was  a  conditional  sale  of  persona) 
property,  operating  a  transfer  of  title  if  the 
payments  specified  in  it  were  made,  and,  until 
payment  was  made,  the  vendor  retained  the 
title,  no  note  having  been  given  for  the  pur- 
chase money,  noi  any  express  promise  of  payment 
made,  held,  that  the  agreement  was  not  requir- 
ed to  be  recorded  under  the  statute  existing  at 
its  date  (Rev.  St.  c.  Ill,  (5>  a>  amended  by 
St  1891,  c.  11). 

2.  Eeld,  that  under  St  1896,  c.  32,  an  instru- 
ment like  the  above  would  not  be  valid,  except 
as  between  the  original  parties,  unless  recorded. 

(Official.) 

Report  from  supreme  judicial  court,  Lin- 
coln county. 

Action  by  Solomon  E.  Hopkins  against  No- 
ble (Maxwell.  Judgment  on  report  for  plain- 
tiff, with  Interest  from  date  of  verdict. 

L  M.  Staples,  for  plaintiff,  a  D.  Newell 
for  defendant 

STROUT,  J.  The  rights  of  the  parties  de- 
pend upon  the  true  construction  of  the  fol- 
lowing paper: 

"Cooper's  Mills,  Aug.  23,  1894. 
"Know  all  men  by  these  presents,  that  I, 
S.  E.  Hopkins,  this  day  leased  to  Weston 
Darling  two  team  horses,  about  13  hundred 
lbs.,  color  one  dark  bay,  the  other  red,  val- 
ued at  one  hundred  and  twenty-five  dollars. 
The  condition  of  this  lease  is  such  that  said 
Darling  is  to  keep  said  horses  In  good  condi- 
tion, and  is  to  have  said  horses  providing  he 
pays  said  S.  E.  Hopkins  one  hundred  dollars 
and  interest,  twelve  dollars,  every  week  in 
cash  or  grain,  at  the  going  or  market  price, 
until  the  whole  sum  is  paid  in  full.  If  said 
Darling  fails  in  making  his  payments  or  any 
of  them,  said  Hopkins  may  take  said  horses, 
and  said  Darling  forfeits  what  he  has  paid 
or  may  pay;  and  said  Darling  is  not  to  dis- 
pose of  said  horses  In  any  way  until  this 
lease  is  satisfied.  Furthermore,  if  said  Dar- 
ling falls  In  keeping  and  using  said  horses 
well,  said  Hopkins  may  take  said  horses 
without  trespass. 

'^Weston  Darling." 

Darling  sold  the  horses  to  defendant,  and 
the  plaintiff  brings  trover.  The  purchase 
price  was  not  paid.  The  jury  returned  a 
verdict  by  consent  for  $82.60,  and  the  case 
was  reported  to  this  court  for  a  construction 
of  the  paper.  It  was  not  denied  that  de- 
fendant converted  the  horses  to  his  own  use. 

Defendant  claims  that  the  agreement  is 
within  Rev.  St  c.  Ill,  {  5,  which,  as  amend- 
ed by  chapter  11  of  the  Laws  of  1891,  pro- 
vides that  "no  agreement  that  personal  prop- 
erty bargained  and  delivered  to  another,  for 
which  a  note  is  given,  shall  remain  the  prop- 
erty of  the  payee  until  the  note  Is  paid,  is 
valid,  unless  It  is  made  and  signed  as  a  part 
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of  the  note;  and  no  .such  agreement,  al- 
though bo  made  and  signed,  is  valid,  except 
as  between  the  original  parties  to  said  agree- 
ment, unless  It  is  recorded  like  mortgages  of 
personal  property."  The  paper  was  not  re- 
corded. 

The  statute  applies  only  to  cases  where  a 
note  la  given  for  the  purchase  money,  or  an 
express  promise  of  payment,  equivalent  to  a 
note.  This  transaction  was  a  conditional 
sale,  to  operate  a  transfer  of  title,  if  Dar- 
ling made  the  payments  as  specified.  No 
element  of  a  note  appears.  Darling  made  po 
promise  of  payment  No  action  could  be 
brought  against  him  for  the  purchase  mon- 
ey. He  had  the  option  to  pay  the  price  and 
acquire  title  to  the  hones,  or  not.  If  he  did 
not  pay,  he  never  would  acquire  title.  He 
was  not  bound  to  make  the  payments.  True, 
no  rent  was  reserved;  but  as  Darling  was 
to  keep  the  horses,  and  lost  all  right  of  pos- 
session If  he  failed  to  make  his  weekly  pay- 
ments, Hopkins  ran  little  or  no  risk.  No  ti- 
tle was  to  pass  to  Darling  until  he  had  made 
full  payment  This  agreement  was  not  with- 
in the  statute.  No  record  was  necessary. 
Morris  v.  Lynde,  73  Me.  89.  There  Is  noth- 
ing in  Rogers  r.  Whitehonse,  71  Me.  222,  cit- 
ed by  defendant  In  conflict  with  this.  In 
Hill  v.  Natter,  82  Me.  199,  19  Atl.  170,  the 
agreement  contained  an  express  promise  of 
the  purchaser  to  pay  the  price,  and  it  was 
rightly  held  to  be  within  the  statute.  So,  In 
Nichols  v.  Ruggles,  76  Me.  25,  the  agreement 
contained  an  express  promise  to  pay.  This 
element  Is  wanting  In  the  case  at  bar. 

Under  chapter  32  of  the  Laws  of  1895,  an 
Instrument  like  this  would  not  be  valid,  ex- 
cept as  between  the  original  parties,  unless 
recorded.  But  this  later  statute  does  not 
apply  to  this  case. 

According  to  the  agreement  of  parties, 
there  must  be: 

Judgment  for  plaintiff  for  182.60,  and  inter- 
est from  date  of  verdict 


(91  Me.  200) 

SPAULDING  et  aL  v.  NICKERSON. 

(Supreme  Judicial  Court  of  Maine.    Jan.  4, 
1898.) 

Tbial  Justiob — Action  Commenced  bx  Himself 
— Conversion  bt  Officer— Evidence. 

1.  It  Is  provided  by  statute  In  this  state  that 
no  trial  justice  shall  hear  or  determine  any  civil 
action  commenced  by  himself,  and  every  action 
so  commenced  shall  abate.    Rev.  St.  c.  83,  |  32. 

2.  In  an  action  of  trover  against  a  consta- 
ble for  attaching  the  plaintiffs  goods,  the  offi- 
cer justified  under  a  writ  issued  by  a  trial  jus- 
tice, and  proof  that  on  the  return  day  of  the 
writ  the  suit  was  settled,  and  that  the  goods 
were  released,  and  turned  over  to  the  debtor. 
The  plaintiff  in  this  action  claimed  that  the 
writ  was  void  under  the  statute,  because  it 
was  made  by  the  trial  justice  before  whom  the 
action  was  commenced;  and  also  denied  that 
the  officer  had  the  writ  in  his  possession  at  the 
time  he  took  the  goods.  Upon  this  last  issue 
the  jury  made  a  special  finding  in  favor  of  the 
plaintiffs,   and   returned   a   general   verdict  in 


their  favor.  On  motion  of  the  defendant  to 
have  the  verdict  set  aside  as  against  evidence, 
the  court  holds  that  the  case  does  not  present 
an  exigency  which  justifies  a  new  trial.  Among 
other  reasons  sustaining  this  conclusion  the 
court  observes  that  the  plaintiff  in  the  trial 
justice  writ  testifies  that  he  did  not  make 
out  the  bill  attached  to  that  writ  until  the 
month  following  the  attachment,  and  that  he 
was  present  at  the  time  of  the  seizure  of  the 
goods  by  the  constable,  and  knew  that  the  goods 
were  not  taken  on  his  writ. 
(Official.) 

Action  by  Walter  S.  Spaulding  and  another 
against  Hanover  S.  Nickerson.  Verdict  for 
plaintiffs.  Defendant  moves  for  a  new  trial. 
Overruled. 

Besides  the  facts  stated  in  the  opinion,  it 
appeared  that  the  defendant  claimed  that  the 
parties  In  the  trial  justice  writ  settled  before 
the  return  day,  and  the  debtor  agreed  to  take 
and  move  bis  goods  from  the  store,  the  rent 
for  which  was,  as  the  defendant  claimed,  the 
cause  of  action  set  forth  in  the  writ  There- 
upon the  defendant  claimed  that  this  settle- 
ment by  the  plaintiffs  was  a  waiver  of  any 
action  they  might  have  against  the  defendant 
for  attaching  their  goods,  even  if  the  de- 
fendant constable  did  not  have  in  his  posses- 
sion the  writ  in  question  when  he  seized  the 
goods. 

The  plaintiffs,  on  the  other  hand,  urged  that, 
if  the  goods  had  been  properly  taken  upon 
such  a  writ  they  had  nothing  to  waive;  and, 
further,  that  as  a  waiver,  to  be  effectual,  must 
be  based  on  a  full  knowledge  of  all  the  facts, 
there  could  be  no  waiver  here,  because  the 
plaintiffs  did  not  know  until  after  the  settle- 
ment that  the  writ  was  made  by  the  trial 
justice  before  whom  the  action  was  com- 
menced. 

J.  W.  Manson  and  O.  H.  Morse,  for  plain- 
tiffs.   Forrest  Goodwin,  for  defendant 

WHITBHOUSB,  J.  This  was  an  action  of 
trover,  brought  by  the  plaintiffs,  Spaulding 
and  Thompson,  part  owners  of  certain  goods, 
for  the  alleged  conversion  of  them  by  the  de- 
fendant 

The  defendant  pleaded  the  general  issue, 
with  a  brief  statement  of  three  special  mat- 
ters of  defense,  viz.: 

(1)  That  the  defendant  was  a  constable,  and 
attached  the  goods  on  a  writ  dated  October  9, 
1895,  issued  by  a  trial  justice  in  favor  of  one 
Connor  for  rent  of  the  store,  and  against  the 
plaintiff  Spaulding,  returnable  December  7th; 
and  that  on  the  return  day  the  suit  was  Bet- 
tied,  the  goods  released  from  attachment,  and 
turned  over  to  Spaulding. 

(2)  The  defendant  justified  under  an  exe- 
cution issued  against  the  plaintiff  Thompson 
in  1894/ 

(3)  The  defendant  claimed  that  when  he  at- 
tached the  goods  en  the  writ  in  favor  of  Con- 
nor, Spaulding  told  him  to  hold  the  goods  un- 
til Connor  got  his  rent 

But  the  justification  under  the  old  execution 
against  Thompson  appears  to  have  been  aban- 
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doned,  and  the  ground  of  defense  mainly  re- 
lied upon  at  the  trial  was  the  alleged  attach- 
ment of  the  goods  on  the  Connor  writ 

It  appeared  that  this  writ  was  made  by  the 
trial  justice  before  whom  It  was  returnable, 
and  the  statute  (Key.  St  c.  83,  J  82)  declares 
that  "every  action  so  commenced  shall  abate." 
The  plaintiffs  accordingly  argued  that,  even 
If  the  defendant  held  the  Connor  writ  at  the 
time  of  the  seizure  of  the  goods,  it  would 
afford  him  no  protection;  but  contended,  as 
a  matter  of  fact,  that  It  was  not  issued  until 
November  of  that  year,  more  than  a  month 
after  the  seizure  was  made.  Upon  this  Issue 
of  fact  the  jury  made  a  special  finding  that 
the  defendant  did  not  hold  the  trial  justice  writ 
In  favor  of  Connor  at  the  time  he  took  pos- 
session and  control  of  the  goods,  and  returned 
a  general  verdict  In  favor  of  the  plaintiffs. 
The  defendant  moves  to  have  the"  verdict  set 
aside  as  against  the  evidence. 

Upon  the  principal  Issue  of  fact  submitted 
to  the  jury  the  testimony  was  sharply  con- 
flicting, and  all  efforts  to  reconcile  it  are  at- 
tended with  difficulty;  but,  after  a  careful 
examination  of  all  the  evidence,  and  the  ar- 
guments of  counsel,  It  is  the  opinion  of  the 
court  that  the  case  does  not  present  an  ex- 
igency which  justifies  a  new  trial.  Connor, 
the  plaintiff  In  the  trial  justice  writ,  testifies 
that  he  did  not  make  out  the  bill  attached  to 
that  writ  until  November,  that  he  was  pres- 
ent at  the  time  of  the  seizure  of  the  goods  by 
the  defendant  and  knew  that  the  goods  were 
not  taken  on  his  writ  because  it  had  not  been 
made.  The  plaintiffs  both  testify  that  at  the 
time  of  the  seizure  the  defendant  stated  that 
be  was  taking  the  goods  on  the  old  execution 
against  Thompson,  and  never  made  any  men- 
tion of  the  Connor  writ  until  long  afterwards. 
On  the  other  hand,  the  trial  justice  who  made 
and  Issued  the  writ  testifies  that  It  was  made 
on  the  day  it  bears  date,  October  9th,  and  the 
defendant  testifies  that  he  had  the  writ  in 
his  possession  on  that  day,  and  took  posses- 
sion of  the  goods  by  virtue  of  an  attachment 
.  on  It  They  are  corroborated  to  some  extent 
by  Mr.  Hovey,  who  states  that  on  the  day  of 
the  seizure,  or  the  day  the  goods  were  moved 
out,  Connor  came  to  his  office  to  have  a  writ 
made  on  his  bill  for  rent,  but  that  he  declined 
to  make  it,'  and  did  not  personally  know  when 
it  was  made. 

But  the  result  reached  by  the  jury  did  not 
necessarily  require  them  to  believe  that  the 
Connor  writ  was  antedated,  for  there  was  suf- 
ficient evidence  to  authorize  them  to  find  that 
the  defendant  took  possession  and  assumed 
control  of  the  goods  on  the  7th  day  of  Octo- 
ber, two  days  before  the  date  of  the  Connor 
writ. 

The  defendant's  evidence  tending  to  show 
a  final  settlement  of  the  entire  controversy, 
and  a  waiver  on  the  part  of  the  plaintiffs  of 
any  wrongdoing  by  the  defendant  In  taking 
the  goods  without  authority,  is  not  so  clear 
and  definite,  and,  when  compared  with  the 
plaintiffs'  evidence,  Is  not  so  conclusive  as  to 


warrant  the  court  In  disturbing  the  verdict  on 
that  ground. 
Motion  overruled. 


dm 
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(Supreme  Judicial  Court  of  Maine.  Jan.  8, 
1888.) 

DeHDS— BOUNDABIK8  —  MONUMENTS— PLAMS— 

Surveys. 

1.  Of  monuments  in  deeds.  The  lines  of  a 
survey,  if  ascertainable,  govern  plans. 

2.  It  is  well  settled  in  this  state  that  a  sur- 
vey once  placed  upon  the  face  of  the  earth 
must  control  a  plan  that  is  made  from  it,  al- 
though the  plan,  when  placed  upon  the  earth, 
would  locate  the  line  elsewhere. 

3.  The  plaintiffs  and  defendants  were  owners 
Oi.  adjoining  townships,  and  the  controversy 
was  over  the  dividing  line  between  them.  The 
plaintiffs  contended  that  it  should  be  located 
where  the  plan  by  which  these  townships  were 
conveyed  would  locate  it  when  placed  upon  the 
face  of  the  earth.  The  defendants  contended 
that  the  line  was  not  where  the  plan  would 
now  locate  it,  but  where  It  was  in  fact  located 
by  an  actual  survey  from  which  the  plan  was 
made,  aad  the  jury  found  in  favor  of  the  de- 
fendants' contention.  Upon  a  motion  for  a  new 
trial,  held,  that  the  law  makes  the  line  where 
the  survey  marked  it  upon  the  ground,  and 
therefore  the  verdict  ought  not  to  be  disturbed. 

4.  Exceptions  to  a  refusal  of  the  court  to 
give  instructions  to  the  jury  substantially  de- 
claring a  doctrine  adverse  to  the  rule  laid  down 
above  will  be  overruled. 

(Official.) 

Exceptions  from  supreme  judicial  court,  Pis- 
cataquis county. 

Action  by  Edward  Stetson  and  others  against 
Sprague  Adams  and  others.  Verdict  for  de- 
fendants, and  plaintiffs  move  for  a  new  trial 
and  exceptions.  Motion  and  exceptions  over- 
ruled. 

This  was  a  real  action  tried  to  the  jury  In 
Piscataquis  county,  and  Involved  the  question  of 
the  division  line  between  township  4,  range  8, 
and  township  4,  range  9.  The  jury  returned  a 
general  verdict  for  the  defendants,  and  also,  un- 
der the  direction  of  the  court,  made  the  follow- 
ing special  findings: 

"Questions  for  the  Jury. 

"(1)  Did  Samuel  Weston,  acting  under  his  In- 
structions from  the  committee  for  the  sale  of 
eastern  lands  In  1794,  run  or  cause  to  be  run 
upon  the  surface  of  the  earth  a  line  across  the 
territory  within  the  east  and  west  boundaries  of 
the  two  townships  4,  as  and  for  the  range 
line  between  range  8  and  range  97 

"Answer.    Yes. 

"(2)  From  all  the  evidence  in  this  case,  does 
It  appear  to  the  jury  where,  across  said  terri- 
tory, the  said  western  line,  If  any,  was  run? 

"Answer.    Yes. 

"(3)  At  what  distance  from  the  present  north 
line  of  the  ninth  range  (measuring  south  on  the 
west  line  of  township  4  in  said  range)  did  the 
said  western  line  cross  the  west  line  of  town- 
ship 4  In  said  range? 

"Answer.  Five  miles  two  hundred  and  nine- 
ty-five rods." 
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Plaintiffs'  exceptions:  The  plaintiffs'  counsel 
requested  the  Justice  presiding  to  give  to  the 
jury  the  following  Instructions,  which  were  not 
given  except  as  appears  In  the  charge  Itself: 

"First  The  rule  tnat  monuments  govern  Is 
not,  however,  Inflexible,  but,  like  other  rules,  It 
must  yield  to  exceptions.  The  only  reason 
given,  or  which  can  be  given,  why  monuments 
are  to  control  the  courses  and  distances  In  a 
deed,  Is  that  the  former  are  less  liable  to  mis- 
takes. If,  then,  It  appears  that  no  mistakes  can 
reasonably  be  supposed  to  have  been  made  in 
this  case,  no  reason  remains  for  the  application 
of  the  rule. 

"Second.  Where  lines  are  laid  down  on  a 
map  and  plan,  and  are  referred  to  In  a  deed  of 
land,  the  courses,  etc.,  on  such  plan  are  to  be 
regarded  as  the  true  description  of  the  land,  as 
if  they  were  expressly  recited  In  the  deed. 

"Third.  Line  to  be  run  straight  unless  other- 
wise described. 

"Fourth.  Monuments  govern  only  when  cer- 
tain or  can  be  made  so. 

"Fifth.  As  the  deeds  of  the  plaintiffs  and  the 
deeds  of  the  defendants  both  called  for  and  re- 
ferred to  the  Rose  &  Holman  plan,  which  plan 
was  made  by  the  authority  of  the  legislatures  of 
the  commonwealth  of  Massachusetts  and  the 
state  of  Maine,  under  the  act  of  separation, 
through  the  services  of  the  commissioners  spe- 
cially appointed  by  the  legislature  of  said  states 
to  make  a  plan,  and  report  as  to  where  the  di- 
viding lines  between  ranges  8  and  9  were  north, 
of  the  Waldo  patent,  the  decision  of  said  com- 
missioners appointed  by  said  legislature  in  ascer- 
taining, determining,  and  marking  upon  the  face 
of  the  earth  the  common  line  between  townships 
in  the  eighth  and  ninth  ranges  north  of  the  Wal- 
do patent  is  conclusive,  as  shown  by  the  plan 
and  report  of  such  commissioners,  and  the  line 
actually  adopted  by  them. 

"Sixth.  If  the  line  run  from  the  Million-Acre 
purchase  to  the  Penobscot  river,  or  so  far 
as  It  was  run  from  the  Million-Acre  purchase 
purchase  toward  the  river  by  O'Niel,  was  never 
adopted  by  Weston  as  the  true  line  on  the  face 
of  the  earth  as  dividing  the  eighth  and  ninth 
ranges  north  of  the  Waldo  patent,  then  the  spots 
made  by  O'Niel  In  1794  on  the  line  he  (O'NIel) 
run  are  of  no  binding  force,  and  the  plaintiffs 
are  entitled  to  recover  In  accordance  with  the 
line  laid  down  on  the  Weston  plan  of  1794,  and 
referred  to  In  his  letter  of  May  1, 1801,  and  in 
accordance  with  the  line  adopted  by  Rose  & 
Holman  in  their  report  and  plan  made  under  the 
act  of  separation  in  1822." 

The  case  Is  stated  In  the  opinion. 

Among  other  instructions  to  the  Jury  touching 
the  evidence  arising  from  surveys  and  plans, 
the  presiding  Justice  said: 

"A  man  may  have  a  lot  of  land  and  lay  it 
out  with  a  surveyor,  running  lines,  laying  out 
streets,  putting  down  stakes,  making  roads  and 
parks,  and  then  afterwards  endeavor  to  make 
a  plan  of  them  from  what  has  been  done.  It  is 
a  picture  of  what  has  been  done.  Now,  the  plan 
Is  the  picture;  it  is  the  guide;  it  is  the  finger 
post    But  what  controls  Is  what  was  done  real- 


ly upon  the  surface  of  the  earth,— the  lines  as 
they  were  run;  the  stakes  as  they  were  put 
down.  The  bounds  as  they  were  made  are  the 
controlling  bounds,  even  though  they  may  vary 
from  the  plan,  and  even  though  the  plan  may 
have  been  accurate  In  locating  them.  What  is 
the  reason  of  this?  It  is  for  certainty,  gentle- 
men,—in  order  to  have  certainty  in  regard  to 
boundaries;  that  they  be  not  continually  chan- 
ging; that  there  shall  not  always  be  disputes 
arising  as  to  where  they  are.  Where  the  bound- 
aries are  first,— especially  where  the  lines  are 
first  run,— there  they  stay.  You  see  at  once, 
taking  this  tract,  with  your  knowledge  of  af- 
fairs, that  It  would  be  almost  a  miracle  if  two 
men  should  start  at  different  tunes  to  run  a 
line  across  a  broken  country,  through  a  forest, 
and  should  run  exactly  the  same  course,  and 
make  the  same  distance.  A  third  surveyor 
might  go  on  and  try  It,  and  he  would  perhaps 
make  the  distance  a  Httle  longer  or  a  Uttle 
shorter  or  a  variation  In  the  course;  so  mat  we 
cannot  have,  and  the  law  does  not  permit  that 
there  shall  be,  a  continual  running  or  re-running 
of  lines,  but  says  where  it  Is  first  run,  if  that 
can  be  found,  that  shall  stand,  and  all  subse- 
quent purchasers  must  be  bound  by  that  Plans 
are  very  useful  In  showing  us  what  was  done, 
but  they  are  only  evidence,  and  not  conclusive. 
The  real  question  Is,  If  there  was  a  previous 
work,  where  was  that  work  done?  But,  gen- 
tlemen, I  should  say  this:  I  think,  that  some- 
times we  may  be  satisfied  that  the  plan  was  in- 
tended to  represent,  and  does  represent  what 
was  done  before;  that  It  represents  lines  that 
were  actually  run.  But  we  find  It  impossible 
to  now  tell  where  they  were  run.  All  the 
marks,  all  the  evidence,  everything  has  been 
swept  away,  and  we  do  not  have  enough  to  in- 
dicate to  us  anything  about  where  It  was  run, 
and  we  cannot  tell.  It  does  not  appear  where 
it  was  run.  We  are  without  Information.  Now, 
in  such  cases,  gentlemen,  we  must  do  the  best 
we  can.  All  we  have  left  Is  the  plan,  and  the 
plan  must  then  control.  We  must  act  as  If 
nothing  had  been  done  at  all,  and  endeavor  our- 
selves to  take  the  plan,  and  run  out  a  new  line; 
the  old  one,  If  there  was  one,  having  completely 
disappeared.  In  such  case  the  first  line  after- 
ward run  is  the  controlling  line. 

•••  •  •  If  nothing  had  been  done  before 
the  plan  was  made,  and  If  the  plan  was  to  In- 
dicate only  what  is  to  be  done  hereafter,  or 
after  the  plan  was  made,  and  we  were  now  to 
do  It  for  the  first  time,  as  the  plaintiffs  con- 
tend, then  It  is  conceded,  I  believe,  that  a  line 
midway  between  the  north  line  of  the  ninth 
range  and  the  south  line  of  the  eighth  range 
would  be  south  of  the  line  In  dispute,  and 
would  throw  this  land  into  plaintiffs'  township. 
But  gentlemen,  defendants  contend  that  the 
plan  indicates  that  it  was  made  from  surveys 
theretofore  made,  and,  as  I  have  said,  I  think 
the  evidence  will  compel  us  to  so  find.  Then 
the  question  is,  can  we  find  out  what  surveys 
were  theretofore  made,  and  can  we  find  -out 
where  they  were  made  across  this  township,  if 
they  were  made?    We  have  evidenco  In  this 
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case  of  a  surrey  made  by  one  Samuel  Weston 
In  1781.  It  is  conceded,  I  believe,  that  Sam- 
uel Weston  had  Instructions  from  the  commit- 
tee of  Massachusetts.  Sou  may  remember  that 
the  commonwealth  of  Massachusetts  had  a 
committee  appointed,  having  entire  charge  of 
eastern  lands,  and  under  its  direction  surveys 
were  made  and  lands  sold.  It  is  conceded,  I 
believe,  that  Samuel  Weston,  by  a  commission 
dated  May  1,  1794,  was  directed  to  proceed  to 
this  territory,  and  to  lay  off  three  ranges  be- 
tween the  east  line  of  the  Million  Acres  and  the 
Penobscot  river,  north  of  the  Waldo  patent, 
and  he  was  instructed  by  that,  as  you  will  see, 
to  lay  off  the  three  ranges,  and  to  run  out  the 
range  lines  and  the  township  lines.  It  is  con- 
ceded, I  also  understand,  that  he  in  fact  did— 
not  personally  going  over  the  ground  himself, 
but  through  his  agents  and  employes,  he  being 
the  managing  man,  and  having  authority,  of 
course,  to  appoint  others  under  him— cause  to 
be  run  under  this  commission  a  line  from  the 
Million  Acres  to  the  Penobscot  river,  now 
known  as  the  north  line  of  range  nine;  that  he 
did  that  through  his  brother.  It  also,  I  think, 
Is  conceded  that  he  did  run  a  line  from  the 
Million  Acres  to  Penobscot  river,  now. known 
as  the  south  line  of  range  eight,  and  also  that 
he  ran,  or  caused  to  be  run,  more  or  less  of  the 
lines  between  the  townships;  that  he  ran 
these,  or  caused  them  to  be  run,  on  the  surface 
of  the  earth,— actually  sent  men  with  the  proper 
Instruments  over  the  surface  of  the  earth  to 
run  the  lines,  and  mark  them  out  upon  the  sur- 
face of  the  earth.  But,  gentlemen,  did  Sam- 
uel Weston,  under  that  commission  in  1794, 
run  or  cause  to  be  run  upon  the  surface  of  the 
earth  the  range  line  between  range  nine  and 
range  eight,  and  did  he  run  It,  or  cause  It  to  be 
run,  on  the  surface  Of  the  earth,  across  town- 
ship four?  Did  he  run  that  line,  or  cause  it 
to  be  run,  In  1794,  across  township  four;  a  line 
as  and  for  the  range  line  between  the  town- 
ships? That  will  be  the  first  question  for  you, 
and,  instead  of  asking  you  to  return  a  general 
verdict  at  first,  I  shall  ask  you  to  answer  some 
questions. 

"That  line,  if  run,  and  if  we  can  tell  where 
It  was  run,  and  to-day  find  where  it  was  run, 
controls.  Therefore,  as  I  have  said,  there  are 
three  questions:  First.  Was  the  line  run 
across  that  township?  Second.  Can  we  now 
tell  where  it  was  run?  because,  if  we  cannot, 
then  it  is  as  though  never  run.  And,  third, 
how  far  from  the  north  line  of  range  nine  was 
that  line  run? 

"I  will  say  again,  to  make  it  clear,  what  I 
have  already  said  in  another  connection,  that, 
although  we  may  be  satisfied  that  a  line  was 
run,  yet,  If  we  cannot  tell  now  where  it  was 
ran,  It  Is  as  if  It  never  had  been  run,  so  far  as 
we  are  concerned;  because  the  duty  of  the  de- 
fendants will  be  to  show,  not  only  that  it  had 
been  run,  but  to  show  where  it  had  been  run, 
—show  us  the  place.  I  will  consider  these 
questions  together  largely  in  going  over  the 
evidence. 

"Starting  with  the  conceded  fact  that  West- 
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on  ran  some  lines  in  £hat  neighborhood,  and 
that  be  was  there  to  run  out  the  ranges  and  the 
townships,  we  would  look  first  to  his  field  notes 
to  see  whether  or  not  he  ran  this  range  line  be- 
tween eight  and  nine,  and  where  be  ran  It,— 
that  Is,  what  he  says  he  found,  and  what  he  did 
in  the  way  of  making  monuments  as  he  went 
along;  but,  unfortunately,  gentlemen,  we  have 
not  those  field  notes.  All  we  have  from  Sam- 
uel Weston  are  two  documents:  First,  a  plan 
that  he  made;  and,  second,  a  letter  that  he 
wrote  In  1801  to  the  commissioners,  or  to 
somebody,  in  relation  to  this  survey.  That  is 
all  we  have  from  him.  His  plan  indicates  one 
thing  in  favor  of  the  defendants,  and  that  is 
that  a  line  was  run,  because  we  find  upon  his 
plan  a  line  drawn  between  ranges  eight  and 
nine  from  the  Million  Acres  to  the  Penobscot 
river.:  That  line  appearing  upon  his  plan  is 
evidence  that  a  line  was  run,  the  presumption 
being  that  he  put  down  what  he  did.  On  the 
other  hand,  gentlemen,  it  seems  to  afford  a  bit 
of  evidence  in  favor  of  the  plaintiffs,  in  that 
it  indicates  a  line  which  runs  parallel  with  the 
north  line  of  range  nine  and  the  south  line  of 
range  eight,  coming  out  at  the  river  at  a  place 
that  has  been  described  to  you  upon  the  plan 
where  there  are  three  islands  marked.  But 
you  must  understand  that  the  plan  Is  only  evi- 
dence either  way.    *    •    * 

"To  resume  for  a  moment,  the  defendants  do 
not  profess  to  show  you  any  of  the  old  spots  of 
Weston  on  that  township,  and  they  have  un- 
dertaken to  tell  you  why  they  would  not  ap- 
pear there;  but  they  say  that  the  existence  of 
the  spots  to  the  west  of  the  township  and  of 
the  spots  to  the  east  of  the  township  should 
show  you,  not  only  that  Weston  did  cross  that 
township,  but  that  he  crossed  in  that  line,— In 
a  line  that  would  range  with  the  spots  on  either 
side.  To  repeat  my  illustration,  if  you  had 
the  problem  to  determine  whether  a  man  walk- 
ed across  a  piece  of  bare  Ice  where  he  left  no 
tracks,  if  you  followed  his  steps  through  the 
snow  down  to  the  bare  spot,  and  directly  oppo- 
site you  find  his  steps  to  the  snow  on  the  other 
side,  defendants  argue  that  you  should  infer 
from  that  that  he  walked  across  in  that  line 
between  the  two  tracks;  and  they  ask  you  to 
infer  here  that  not  only  did  Weston's  man 
cross  the  tract,  but  that  he  crossed  It  in  that 
line;  and  they  claim  that  that  line  Is  now 
marked  on  the  west  line  of  the  township  by  a 
stake  that  you  have  heard  described.    *    *    *" 

J.  B.  Peaks,  P.  H.  Gillin,  and  0.  P.  Stetson, 
for  plaintiffs.  F.  H.  Appleton,  H.  B.  Chaplin, 
and  H.  Hudson,  for  defendants. 

HASKEL.L,  J.  Writ  of  entry  tried  upon 
the  general  issue.  The  verdict  was  for  de- 
fendants, and  plaintiffs  move  for  a  new  trial, 
because  it  is  against  law  and  evidence. 
Plaintiffs  and  defendants  are  owners  of  con- 
tiguous townships,  and  the  controversy  Is 
over  the  dividing  line  between  them.  Plain- 
tiffs own  township  4  in  the  ninth,  and  de- 
fendants township  4  in  the ,  eighth,  range  et 
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townships,  said  ranges  extending  west  from 
the  Penobscot  river  to  the  "Million  Acres"  on 
the  Kennebec.  Range  6  having  already  been 
surveyed,  Massachusetts  commissioned  Sam- 
uel Weston,  in  1794,  to  survey  three  ranges 
north  thereof,  divide  them  into  townships  of 
six  miles  square,  and  run  and  spot  the  lines. 
On  the  7th  of  the  following  November,  Wes- 
ton returned  to  the  'secretary's  office  a  plan 
of  his  work,  showing  the  line  between  ranges 
8  and  9  to  Intersect  the  Penobscot  at  "Three 
Islands."  His  field  notes  have  not  been  pre- 
served. The  plaintiffs  contend  for  the  range 
line  as  shown  upon  the  plan,  but  the  de- 
fendants assert  that  the  survey  placed  it  a 
mile  or  more  further  north. 

Nothing  is  more  firmly  established  In  this 
state  than  that,  in  such  case,  the  survey  must 
govern  wnen  its  location  can  be  shown. 
When  it  cannot  be,  then  the  plan  may  locate 
it    Bean  v.  Bachelder,  78  Me.  184,  3  Atl.  279. 

The  controverted  range  line  from  the  Mil- 
lion Acres  to  the  Penobscot  is  some  00  miles 
in  length,  and  is  or  Intended  to  be  straight, 
and  appears  to  have  been  run  from  west  to 
east  The  western  end  of  the  line  is  not  in 
dispute.  The  eastern  end  Is.  On  this  line, 
between  the  second  and  third  tiers  of  town- 
ships divided  by  it,  east  from  the  Million- 
Acre  tract,  the  evidence  discloses  two  ancient 
beeches,  bearing  surveyors'  marks.  One 
lay  upon  the  ground,  and  bore  a  surveyor's 
seal  and  1794.  Running  south,  84°  east;  the 
growth  is  old;  and,  not  far  on,  a  spot  from  a 
spruce  was  cut  out,  and  is  produced  in  court, 
showing  by  its  age  to  have  been  made  in 
1794.  Continuing  six  miles,  the  line  is  well 
marked,  sometimes  by  ancient  spots.  A  pop- 
lar bears  surveyors'  marks,  and  there  are  in- 
dications of  a  north  and  south  line.  Contin- 
uing on  for  some  four  miles,  ancient  spots  as 
well  as  later  ones  mark  the  course  where  a 
section  from  a  cedar  was  cut  out  and  is  pro- 
duced. It  had  four  spots  upon  it  of  the  age 
of  73,  65,  37,  and  31  years,  respectively.  For 
nearly  a  mile  further  the  old  growth  remain- 
ed, and  both  ancient  and  new  spots  mark  the 
lit*.  One  was  cut  from  a  maple  showing 
102  years'  growth,  or  as  made  In  1794.  That 
was  within  three-quarters  of  a  mile  of  the 
Katahdln  Iron  Works  Railroad.  From  there 
to  the  railroad  the  forest  had  disappeared, 
and  no  spots  were  found.  For  qulte^a  num- 
ber of  miles  further  not  much  remained  to 
bear  the  ancient  mark  of  a  surveyor,  although 
records  of  more  recent  surveys  were  seen. 
Grossing  Schoodic  Lake,  the  marks  of  sur- 
veyors, of  comparatively  recent  date,  show  a 
line,  and  a  hemlock  bore  a  spot  that  was  cut 
out  and  Is  produced  showing  a  spot  made  in 
1794.  Fifty  rods  further  on,  a  spot  was  cut 
from  a  spruce,  and  produced,  made  in  1794. 
Then,  across  Endless  Lake,  a  spot  made  In 
1794  was  cut  from  a  spruce,  and  is  produced. 
Further  on,  across  east  branch  of  Seboeis,  a 
spot  made  in  1794  was  cut  from  a  beech,  and 
is  produced.  The  last  four  spots  were  cut 
east  of  the  township  In  controversy.    The 


surveyor  who  cut  these  spots  testifies  that 
by  reversing  his  course,  and  running  north, 
84°  west,  he  struck  the  two  ancient  beeches 
first  named,  and,  continuing  a  short  distance, 
found  old  trees  well  blazed.  He  cut  out  a 
spot  from  a  hemlock,  and  produced  it  made 
in  1794. .  In  a  short  distance  further  on  he 
cut  from  another  hemlock,  and  produced  it 
a  spot  made  in  1794.  Further  on  he  cut,  and 
produced,  a  spot  made  from  a  hemlock  made 
In  1794,  and,  still  further,  a  yellow  birch, 
well  blazed,  but  Illegible,  and  a  stone  post. 
Then  came  old  growth  and  ancient  marks - 
clear  through  in  places  to  the  end  of  the  line. 

There  was  more  evidence  concerning  the 
cross  lines  of  townships,  and  all  the  evidence 
Was  much  more  in  detail  than  here  given, 
but  only  enough  has  been  recited  to  show  its 
general  trend  and  significance.  This  territory 
had  never  been  surveyed  befo^  Weston  in 
1794,  and  the  living  records  of  time,  written 
in  nature,  tell  of  work  done  that  year  that 
cannot  be  ascribed  to  any  other  hand  than 
his.  From  the  Million-Acre  tract  on  a  course 
south,  84°  east,  across  and  far  beyond  the 
townships  owned  by  these  parties,  his  line 
had  been  marked,  and  has  been  preserved  by 
nature  herself,  so  there  can  be  no  mistake  as 
to  where  he  run  his  line,  although  seemingly 
burled  under  the  moss  of  a  century.  That 
none  of  Weston's  marks  exist  upon  the  line 
within  the  limits  of  the  townships  owned  by 
these  parties  for  want  of  trees  old  enough  to 
preserve  them,  or  from  the  destruction  of 
trees  upon  which  they  were  made,  cannot 
shake  the  certainty  that  the  well-known  line, 
both  east  and  west  of  them,  continues  across 
them,  although  that  section  of  It  may  have 
been  lost,  and  although  a  continuance  of  the 
marked  line  may  not  strike  the  Penobscot  at 
Three  Islands,  or  may  not  have  actually  been 
surveyed  further  east  than  the  last  spot 
found.  The  jury  cannot  be  said  to  have  err- 
ed In  finding  the  Weston  survey  to  have  been 
placed  upon  a  marked  line  across  these  town- 
ships. But  the  plaintiffs  contend  that  other 
considerations  overthrow  any  actual  survey 
that  may  appear  to  have  been  made. 

1.  Plaintiffs  contend  that  Weston  made  a 
mistake  in  his  survey  of  the  line  between 
ranges  8  and  9,  and  base  their  contention  up- 
on the  following  facts:  Township  4,  in  range 
7,  was  granted  to  Bowdoln  College,  and,  some 
uncertainty  having  arisen  about  Its  north  line 
(that  is,  the  range  line  between  7  and  8), 
Massachusetts,  in  1801,  ordered  Weston  to 
make  a  survey  of  township  4,  range  7,  and 
In  his  letter  of  explanation,  so  far  as  material 
to  this  case,  says  that  he  employed  his  broth- 
er to  run  the  north  line  of  range  9,  and  one 
John  O'Niel  to  run  the  south  line  (that  is,  the 
line  between  ranges  8  and  9),  "with  particu- 
lar instructions  where  to  leave  the  Million- 
Acre  line";  that  he  surveyed  from  the  north- 
east corner  of  township  1  in  the  sixth  range 
up  river,  marking  the  corners  of  townships 
as  he  went,  to  the  northeast  corner  of  town- 
ship 1  in  the  ninth  range,  and  awaited  the 
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arrival  of  bis  brother  on  the  north  line  of 
range  9,  and  that  the  brother  struck  the  river 
with  his  line  within  six  rods  of  the  corner 
that  he  had  made  for  him.  He  says  that  he 
came  away  before  O'Nlel  reached  the  river, 
as  he  met  with  "so  many  obstacles  from  low 
swampy  land  and  ponds  on  the  line";  that 
when  O'Nlel  came  down  river  he  gave  "an 
account  of  bis  voyage,"  and  says  that  "I 
rather  concluded  he  had  struck  the  river 
above  my  station  made  for  him  to  come  out 
at"  He  says  O'Nlel  was  a  practical  survey- 
or, and  a  man  of  ability  and  good  understand- 
ing, and,  If  anything,  "rather  too  nice  and 
curious  to  have  the  work  performed  Just  so"; 
that  absolute  exactness  cannot  be  expected 
in  so  broken  a  country  as  that  Is;  that  so 
many  obstacles  from  ponds,  with  all  their 
arms,  legs,  inlets,  and  outlets,  swamps,  bays, 
thickets,  morasses,  mountain  cliffs,  and  gul- 
lies in  so  close  a  succession,  render  it  much 
more  difficult  to  close  lines  that  might  often 
be  wished  for.  The  line  between  ranges 
8  and  9  was  not  re-run,  and  O'Nlel's  survey 
was  left  as  he  made  it,  striking  the  river  fur- 
ther north  than  the  point  fixed  for  him  to 
strike.  Nevertheless,  there  was  his  survey, 
marked  upon  the  ground,  and  there  the  law 
makes  the  line.  The  resurvey  of  township 
4  in  the  seventh  range  does  not  move  the  lo- 
cated lines  between  ranges  8  and  9. 

2.  Plaintiffs  contend  that  Massachusetts,  in 
1820,  resurveyed  by  Greenwood  the  east  half 
of  township  3,  range  8,  the  town  next  east 
of  defendants,  and  conveyed  the  same  accord- 
ingly; that  the  survey  fixed  the  northeast 
corner  to  the  south  of  the  Weston  line,  and 
where  it  should  have  been  to  strike  Three 
Islands  on  the  Penobscot  But  that  does  not 
change  the  Weston  survey,  and  does  not  pur- 
port to.  It  simply  puts  the  Weston  plan  upon 
the  earth,  puts  It  where  O'Nlel  did  not  put 
it,  and  therefore  cannot  change  the  location 
of  his  survey  between  other  townships.  Nor 
can  the  survey  by  Gilmore  of  the  other  half 
of  township  3,  In  1831,  ordered  by  the  land 
agent  of  Maine,  change  the  O'Nlel  line,  any 
more  than  the  Massachusetts  survey  in  1820 
can  do  so.  Plaintiffs  contend  that  O'Nlel 
abandoned  his  line  before  he  reached  the  Pe- 
nobscot Suppose  he  did.  The  survey,  so  far 
as  be  did  make  It,  must  stand.  Weston  adopt- 
ed It  Weston  says,  in  his  letter  to  Massa- 
chusetts in  1801.  that  O'Nlel  reached  the  river, 
and  above  the  station,  so  far  as  he  could  Judge 
from  O'Nlel's  account,  and  excuses  the  inac- 
curacy of  the  result  from  natural  causes,  but 
be  nowhere  repudiates  the  survey. 

8.  Plaintiffs  contend  that  the  survey  of  Silas 
Holman,  In  1822,  by  authority  of  the  commis- 
sioner appointed  under  the  act  of  separa- 
tion, providing  for  a  division  of  lands  between 
Maine  and  Massachusetts,  adopted  the  Wes- 
ton plan,  and  mnst  control.  The  parties  took 
their  titles  under  the  Holman  plan,  which  is 


referred  to  In  their  respective  deeds,— the  de- 
fendants from  Massachusetts,  in  1834;  the 
plaintiffs  from  Maine,  In  1863.  The  deed 
bounds  the  defendants  northerly  by  the  plain- 
tiffs' township,  and  the  plaintiffs  take  town- 
ship 4,  range  9,  according  to  survey  and  plan 
"to  jga  by  Weston  and  Lewis  and  Holman, 
surveyors."  The  plaintiffs  must  recover,  If 
at  all,  upon  the  strength  of  their  own  title. 
That  title  Is  according  to  the  survey  and  plan 
j5j  by  Weston  and  Lewis  and  Holman.  The 
Holman— or  Holman  &  Rose  plan,  for  there 
Is  but  one— purports  to  have  been  made  from 
former  surveys  made  by  Massachusetts,  and 
by  order  of  the  commission,  in  1822.  The 
only  surveys  by  Massachusetts  were  Weston's 
in  1794,  and  Greenwood's  in  1820.  The  only 
survey  by  the  commission  was  Holman' s  In 
1822.'  The  plan  was  composite.  It  was  com- 
piled from  two  surveys,  so  that  Weston's  sur- 
vey must  stand,  unless  superseded  by  Hoi- 
man's.  Was  It?  Holman  surveyed  from  tht 
northwest  corner  of  1  In  the  eighth  to  the 
Penobscot  coming  out  not  where  O'Nlel's  sur- 
vey struck  the  river,  but  where  it  ought  to 
have  struck  it;  and,  if  Holman's  BUrvey  be 
produced  westerly,  according  to  the  Weston 
plan,  across  township  2,  It  would  become  co- 
incident with  Greenwood's  survey  between 
the  east  half  of  township  3  In  8  and  3  In  9, 
and  also  coincident  with  the  surveys  made  by 
Gilmore  between  the  west  half  of  these  town- 
ships to  1831.  At  the  easterly  line  of  plain- 
tiff's land,  all  the  surveys  subsequent  to  Wes- 
ton's stopped.  None  of  these  surveyors  found 
the  O'Nlel  line,  because  they  did  not  look 
north  far  enough  to  find  it.  They  supplanted 
it  from  the  Penobscot  westerly  across  town- 
ships 1  and  3  only.  Prom  there  on,  Weston's 
survey,  the  O'Nlel  line,  can  be  traced  to  the 
Million  Acres,  and  that,  being  the  only  sur- 
vey, must  stand  so  long  as  its  location  can 
be  found.  Of  course,  this  view  does  not  give 
a  straight  line  from  the  river  to  the  Million 
Acres.  It  is  straight  to  the  west  line  of  town- 
ship 3,  and  then  is  set  over  to  the  north, 
where  O'Neil  ran  through,  and  then  goes 
straight  westerly  to  Its  end.  Unless  the  doc- 
-trtoe  that  a  survey  shall  govern  the  plan  be 
overturned,  no  other  solution  can  be  given  to 
this  case,  so  long  as  the  verdict  stands  fixing 
the  O'Nlel  line  upon  the  face  of  the  earth. 

4.  Plaintiffs  nave  six  exceptions,  but  5  and 
6  only  have  been  argued,  and  need  only  be 
considered.  The  fifth  is  to  a  refusal  of  a  re- 
quested instruction,  In  substance,  that  the 
Rose  &  Holman  plan  is  conclusive.  Of  course, 
it  Is  not  against  a  former  survey,  as  already 
stated. 

The  sixth  contains  a  recital  of  facts  that  do 
not  fit  the  case,  and  was  properly  withheld. 
No  exceptions  as  to  the  conduct  of  the  jury 
have  been  allowed,  but  are  waived. 

Motion  and  exceptions  overruled. 
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HASTINGS  r.  STETSON. 

(Supreme  Judicial  Court  of,  Maine.    Jan.  8, 

1898.) 

H*GJ.IO*SO«  —  MaLPKAOTICB— DaMASBS  —  RKPBA.T- 

me  or  Instructions. 

1.  Upon  a  motion  for  a  new  trial  in  a  ease 
where  the  jury  returned  a  verdict  against  the 
defendant,  a  surgeon,  for  alleged  malpractice 
in  treating  the  plaintiffs  dislocated  shoulder, 
the  court  holds  that  the  plaintiff  has  established, 
by  a  fair  preponderance  of  the  evidence,  that 
the  defendant  did  not  exercise  the  care  and 
skill  which  the  law  requires  in  diagnosing  the 
injury;  and  that  the  long  delay  before  the  dis- 
location was  reduced  was  the  proximate  cause 
of  the  paralysis,  from  which  the  plaintiff  suf- 
fers, and  that  the  defendant  is  in  fault  for  that 

2.  In  estimating  damages  for  such  an  injury, 
much  must  be  left  to  the  sound  judgment  of 
the  jury  and  in  this  case  the  court  is  unable  to 
say  that  the  jury  erred. 

8.  Where  a  requested  instruction  that  is 
sound  has  already  been  given,  and  its  repetition 
at  the  clofce  of  the  charge,  instead  of  aiding,  is 
likely  to  mislead,  held,  that  it  may  be  properly 
refused. 
(OfficiaU 

Exceptions  from  supreme  Judicial  court,  Lin- 
coln county. 

Action  by  Frank  G.  Hastings  against  Edwin 
F.  Stetson,  Verdict  for  plaintiff.  Defendant 
moves  for  a  new  trial  on  exceptions.  Motion  de- 
nied, and  exceptions  overruled. 

0.  B.  &  A.  S.  Llttlefleld,  for  plaintiff.  W.  H. 
Hilton  and  O.  D.  Baker,  for  defendant 

STROUT,  J.  This  Is  a  suit  for  alleged  mal- 
practice, as  a  surgeon.  Plaintiff  was  thrown 
from  his  carriage  in  the  afternoon  of  November 
6th,  and  suffered  a  subglenoid  dislocation  of  bis 
right  shoulder.  The  defendant,  a  practicing 
physician  and  surgeon,  was  called,  and  was  in 
attendance  within  a  very  short  time  thereafter,— 
examined  the  patient  that  evening  and  the  next 
morning.  He  then  complained  of  pain  in  the 
shoulder  and  arm,  and  thought  bis  arm  was. 
broken,  or  out  of  joint,  and  so  told  defendant 
The  defendant  attended  the  plaintiff  till  Novem- 
ber 18th.  On  the  twelfth  day  after  the  injury 
Dr.  Stetson  says  he  discovered  that  the  shoul- 
der was  dislocated.  He  then  told  the  plaintiff 
that  be  "had  got  to  give  him  ether  and  see  what 
the  trouble  with  the  arm  was  and  fix  it."  The 
testimony  of  several  surgeons  called  in  the  case 
Is  that  the  subglenoid  dislocation  is  easy  of  de- 
tection; that  there  Is  no  difficulty  in  its  diag- 
nosis. In  that  dislocation  the  head  of  the  bone 
is  out  of  its  socket,  and  rests  in  the  axilla.  The 
effect  is  a  flattening  of  the  deltoid  muscle,  easily 
discerned  by  touch,  and  the  head  of  the  humerus 
can  readily  be  felt  by"  the  hand  in  its  unnatural 
position.  If  the  defendant  bad  exercised  the 
care  the  law  requires  of  a  surgeon,  he  could 
and  ought  to  have  ascertained  the  fact  of  dis- 
location before  the  lapse  of  12  days.  The  evi- 
dence justified  the  Jury  In  its  finding  that  de- 
fendant was  guilty  of  negligence  in  the  case. 
But  he  Is  responsible  only  for  the  consequences 
of  that  negligence. 


The  dislocation  was  reduced  on  November 
20th,  by  another  surgeon.  Nearly  complete  pa- 
ralysis of  the  arm  and  band  had  resulted  before 
the  reduction.  The  plaintiff  claims  that  this 
was  caused  by  the  head  of  the  humerus  resting 
upon  and  pressing  the  brachial  plexus,  a  net- 
work of  nerves  in  the  armpit,  for  12  days; 
and  that  the  defendant's  negligence  in  falling 
to  reduce  the  dislocation  for  that  length  of  time 
caused  the  paralysis.  The  defendant  says  the 
head  of  the  humerus,  in  that  kind  of  dislocation, 
does  not  and  cannot  rest  upon  the  brachial 
plexus;  and  that  the  paralysis  was  the  result  of 
the  blow  which  dislocated  the  shoulder,— the 
head  of  the  bone,  in  Its  progress  from  the  sock- 
et, lacerating  the  nerves  of  motion  and  sensation 
which  supplied  the  arm.  This  contention  is  the 
most  serious  one  to  the  case. 

Many  experts  in  surgery  and  nerve  troubles 
were  examined.  Some  of  them  say  that  In  a 
subglenoid  dislocation  of  the  shoulder,  the  head 
of  the  humerus  cannot  rest  upon  or  press  inju- 
riously the  brachial  plexus;  that  it  is  an  ana- 
tomical impossibility;  that  an  experiment  upon 
a  dead  body  demonstrates  this,— while  others 
say  that  in  that  dislocation  the  head  of  the  hu- 
merus would  rest  upon  the  brachial  plexus.  All 
admit  that  pressure  upon  a  nerve,  If  of  sufficient 
force  and  continued  for  a  sufficient  time,  win 
produce  paralysis  of  that  nerve;  that  It  might 
result  from  one  day's  pressure,— quite  certainly 
in  a  week.  The  experiment  upon  a  dead  body  is 
not  satisfactory.  There  must  be  a  difference 
In  the  action  of  a  living,  sensitive  muscle  from 
that  of  a  dead  one.  It  la  common  knowledge 
that,  In  any  disturbance  of  the  joints,  the  mus- 
cles have  a  potent  and  active  action.  If  one 
muscle  is  injured  and  weakened,  an  opposing 
muscle  In  full  power  may  draw  the  misplaced 
bone  into  a  different  position  from  that  it  would 
be  in,  if  all  the  muscles  acted  with  normal  force. 
Some  of  the  experts  called  by  defendant,  who 
have  had  large  and  long  experience,  say  that  in 
a  subglenoid  dislocation  of  the  shoulder  the  head 
of  the  humerus  does  not  ordinarily  rest  against 
the  brachial  plexus;  but  they  admit  that  It 
sometimes  does,  but  not  frequently.  They  give 
the  opinion  that  the  paralysis  in  this  case  was 
caused  by  the  original  blow,— an  injury  to  the 
nerves  then  received;  while  others,  of  equal  ex- 
perience, attribute  the  paralysis  to  the  long-con- 
tinued pressure  of  the  bone  upon  the  brachial 
plexus,  before  reduction  of  the  dislocation.  All 
agree,  however,  that  if  the  original  blow  caused 
the  injury  to  the  nerves  which  resulted  in  paral- 
ysis, that  result  would  be  immediate  upon  the 
injury,  or  within  an  hour  after  it  The  prepon- 
derance of  the  evidence  is  that  the  paralysis  in 
this  case  was  not  immediate.  It  appears  to 
have  shown  Itself  to  some  extent  a  day  or  two 
after  the  injury,  and  to  have  progressed  from 
that  time  forward.  Since  the  reduction  of  the 
dislocation,  It  has  Improved  to  some  extent  As 
we  understand  the  experts,  the  theory  that  the 
original  blow  caused  the  paralysis  is  based  upon 
the  development  of  paralysis  Immediately  there- 
after. If  it  was  developed  several  days  after, 
that  theory  would  not  be  entertained  by  them, 
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but  some  other  cause  must  be  found.  In  such 
case,  the  diagnosis  would  Indicate  pressure  up- 
on the  nerves  continued  long  enough  to  produce 
the  result.  The  experts  say  that  "dislocation  is 
comparatively  rarely  accompanied  by  nerve  in- 
juries," and  that  paralysis  rarely  results  from 
a  dislocation  of  this  kind.  They  all  agree  that 
the  dislocation  should  be  reduced  as  soon  as  pos- 
sible. It  Is  only  in  extreme  cases  of  effusion  of 
blood,  or  great  Inflammation,  that  delay  is  ex- 
cusable. One  of  the  experts  says  he  had  seen 
"three  cases  where  considerable  paralysis  was 
experienced  from  the  dislocation  being  unre- 
duced." Another  expert  of  large  experience 
says  he  had  not  seen  such  a  case. 

The  question  appears  to  be  Incapable  of  dem- 
onstration. It  must  rest  upon  professional  opin- 
ion, based  upon  anatomical  learning  and  experi- 
ence. The  experts  differ  in  opinion  as  to  the 
cause  of  the  paralysis.  Those  of  them  who  at- 
tribute it  to  the  original  blow,  base  their  opinion 
upon  the  assumed  fact  that  the  paralysis  Imme- 
diately followed  the  Injury;  but  we  think  the 
evidence  shows  that  It  came  on  gradually  for 
several  days  after  tin  injury.  If  so,  some  other 
cause  than  the  original  blow  must  be  found. 
This  Is  in  accordance  with  the  opinion  of  the 
experts. 

Without  reviewing  the  testimony  further,  -the 
court  is  of  opinion,  after  a  careful  examination 
of  all  the  evidence,  that  the  plaintiff  has  estab- 
lished, by  a  fair  preponderance  of  the  evidence, 
that  the  defendant  did  not  exercise  the  care  and 
skill  which  the  law  requires  In  diagnosing  the  In- 
Jury,  and  that  the  long  delay  before  the  dislo- 
cation was  reduced  was  the  proximate  cause  of 
the  paralysis  from  which  the  plaintiff  suffers, 
and  that  the  defendant  Is  in  fault  for  that  delay. 

We  cannot  say  that  the  verdict,  which  was 
for  $1,741.66,  is  too  large.  The  medical  wit- 
nesses express  the  opinion  that  there  will  proba- 
bly be  an  improvement  in  the  use  of  the  arm, 
but  give  little  encouragement  of  a  restored  use. 
The  plaintiff  is  51  years  old.  The  right  arm .  is 
the  one  paralyzed.  The  injury  occurred  on  No- 
vember 6,  1895.  To  this  time  he  has  no  effi- 
cient use  of  the  arm  and  hand.  He  can  flex 
the  fingers,  and  partially  lift  the  arm.  It  Is  ex- 
tremely doubtful  if  he  will  ever  regain  an  im- 
portant, practical  use  of  the  arm  or  hand.  In 
estimating  damages  for  such  an  injury,  much 
must  be  left  to  the  sound  judgment  of  the  jury. 
Their  judgment  is  entitled  to  respect.  In  view 
of  all  the  facts,  we  are  unable  to  say  that  the 
Jury  .erred. 

The  motion  for  a  new  trial  must  be  overruled. 

Upon  the  exceptions.  At  the  close  of  the 
charge,  defendant  requested  that  the  jury  be  In- 
structed "that  if  the  plaintiff's  own  experts  ad- 
mit that  the  violence  of  the  original  accident 
could  account  for  the  plaintiffs  paralysis  and  all 
the  results  now  upon  him  equally  well  with  the 
delay  In  setting  the  bone,  then  the  plaintiff  has 
failed  upon  that  branch  of  the  case,  and  the 
plaintiff  could  not,  in  any  event,  recover  dam- 
ages for  the  plaintiff's  paralysis."  The  presid- 
ing judge  declined  to  give  the  Instruction  as  re- 
quested, saying:  "That  will  only  complicate 


it  I  think  I  win  not  add  anything  more.  I  Oo 
not  refuse  that,  excepting  that  it.  is  not  neces- 
sary. The  Jury  will  remember  the  testimony  of 
the  experts  and  all  the  testimony  in  the  case." 

The  request  Is  faulty  In  limiting  It  to  the  tes- 
timony of  plaintiff's  experts,  when  it  should 
have  Included  that  of  all.  Careful  Instruction 
was  given  to  the  jury  upon  the  question  wheth- 
er the  paralysis  was  caused  by  the  original  blow, 
or  resulted  from  the  delay  in  reducing  the  dis- 
location and  a  pressure  of  the  head  of  the  hu- 
merus upon  the  brachial  plexus.  They  were 
instructed  that  the  plaintiff  could  not  recover 
damages  for  the  paralysis  If  It  was  caused  by 
the  original  blow;  that  the  burden  was  upon  the 
plaintiff  to  satisfy  them,  by  a  preponderance  of 
the  evidence,  that  the  fault  and  neglect  of  the 
defendant  was  the  cause  of  the  paralysis.  Their 
attention  was  called  fully  to  the  testimony  of 
the  experts  upon  each  side;  their  various  opin- 
ions and  reasons  therefor;  and  It  was  submitted 
to  the  Jury  in  a  peculiarly  lucid  manner,  to  de- 
termine the  fact.  The  rights  of  both  parties 
were  carefully  preserved.  So  far. as  the  re- 
quested Instruction  was  sound,  it  had  already 
been  given.  Its  repetition  at  the  close  of  the 
charge.  Instead  of  aiding,  was  likely  to  mislead. 
It  was  properly  refused. 

Motion  and  exceptions  overruled. 


(68  N-.  H.  618) 
BROWN  v.  CONCORD  ft  M.  R.  R. 

(Supreme  Court  of  New  Hampshire.     Merrimack. 
July  31,  1896.) 

Iniurt  to  Employe— Defective  Appliance. 

In  an  action  for  personal  Injuries,  there  was 
evidence  that  plaintiff,  who  had  never  seen  the 
circular  saw  which  he  was  directed  to  use  in  the 
sawing  of  a  board  which  he  needed  in  his  work, 
ran  the  board  through  on  one  side  of  the  saw, 
which  sawed  it  unevenly.  Held,  that  plaintiff 
was  not  guilty  of  contributory  negligence,  as  a 
matter  of  law,  in  attempting  to  run  it  through 
again,  whereby  he  was  injured  by  the  defects  in 
the  saw. 

Exceptions  from  Merrimack  county. 

Action  by  Samuel  P.  Brown  against  the  Con- 
cord &  Montreal  Railroad.  Judgment  for  plain- 
tiff, and  defendant  excepts  to  the  overruling  of 
his  motion  for  a  nonsuit  Judgment  on  the  ver- 
dict 

The  plaintiff  Introduced  evidence  tending  to 
show  that  be  had  never  seen  the  saw  tin  the 
time  of  the  accident;  that  he  was  directed  to  use 
it  for  the  sawing  of  a  board  which  he  needed 
In  ,hls  work;  that  he  ran  the  board  through  on 
the  right  side  of  the  saw,  and  found  It  was 
sawed  badly  and  crooked;  that  he  then  ran  it 
through  on  the  left  side  of  the  saw;  that  the 
saw  caught  the  board  just  after  It  bad  got  by 
the  cutting  part,  and  threw  it  over,  and  threw 
his  hand  on  the  saw,  which  caused  the  In- 
juries; and  that  the  catching  of  the  board  was 
on  account  of  the  defective  condition  of  the 
saw,  causing  It  to  run  unevenly.  The  defend* 
ant's  motion  for  a  nonsuit  was  refused. 
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Sargent  &  Hollla  and  J.  H.  Albin,  for  plaintiff. 
F.  &  Streeter  and  J.  M.  Mitchell,  for  defend- 
ant. 

BliODGETT,  J.  The  motion  for  a  nonsuit 
was  properly  denied.  Manifestly,  it  cannot  Be 
held,  as  matter  of  law,  that,  merely  because  the 
board  "was  sawed  badly  and  crooked"  upon 
the  plaintiff's  first  attempt  to  run  it  through  on 
the  right  side  of  the  saw,  he  was  guilty  of  con- 
tributory negligence,  and  assumed  the  rjsk  of 
the  resulting  injury,  in  changing  the  board  to 
the  other  side  of  the  saw,  and  attempting  to 
run  it  through  again.  Not  only  has  the  deter- 
mination of  such  questions  in  this  Jurisdiction 
been  relegated  to  the  decision  of  the  jury,  un- 
der proper  instructions  of  the  court,  by  a  long 
and  unbroken  line  of  decisions,  but,  In  addi- 
tion, It  may  properly  be  observed  that.  If  this 
case  were  one  of  new  impression,  nothing  ap- 
peals which  would  Justify  the  granting  of  the 
defendant's  motion  under  the  circumstances  at- 
tending the  plaintiff's  injury.  The  defendant's 
exceptions  to  evidence,  not  having  been  Insisted 
upon  at  the  argument,  have  not  been  consid- 
ered.   Judgment  on  the  verdict 

CLARK,  CHASE,  and  WALLACE,  JJ.,  did 
not  sit    The  others  concurred. 


(•  N.  H.  US) 

JEWELL  v.  CLEMENT. 

(Supreme  Court  of  New  Hampshire.     Grafton. 

March  12,  1897.) 

Easkmbnt— Right  of  Wat— Right  to  Maintain 

Bam— Qcbstion  o»  Fact— Findings 

o»  RsriRii. 

L  Whether  the  erection  of  bars  on  a  right  of 
way  was  a  proper  use  of  the  premises,  the  reser- 
vation in  the  deed  being  silent,  is  a  question  of 
fact. 

2.  In  determining  whether  a  right  of  way  is 
subject  to  bars,  the  necessity  or  convenience  of  the 
bars  to  the  one,  and  their  inconvenience  to  the 
other,  and  all  surrounding  circumstances,  are 
to  be  considered. 

8.  A  finding  by  a  referee  that  bars  were  an 
unreasonable  obstruction  to  defendant's  right  of 
way  was  a  rinding  that  they  were  not  reasonably 
necessary  to  plaintiff,  and  his  right  to  maintain 
them  will  not  be  inferred. 

Exceptions  from  Grafton  county. 

Case,  by  Levi  F.  Jewell  against  Mary  O. 
Clement  for  removing  the  plaintiff's  bars, 
whereby  cattle  were  admitted  to  his  field,  and 
destroyed  bis  crops.  Facts  found  by  a  refer- 
ee, who  made  a  general  finding  for  the  de- 
fendant'   Plaintiff  excepted.    Overruled. 

The  parties  own  adjoining  farms.  July,  7, 
1854,  Robert  E.  Merrill,  then  the  owner  of 
both  farms,  conveyed  to  the  plaintiff  the 
farm  owned  and  occupied  by  him,  reserving 
therein  a  passway  described  as  follows: 
"Said  Robert  B.  Merrill,  his  heirs  and  as- 
signs, has  a  right  at  all  times  to  pass  and 
repass  on  the  north  side  of  said  Jewell's 
house  over  said  land  from  the  highway  to  the 
bridge  over  Berry's  brook."  The  passway 
as  then  and  afterwards  used  extended  from  a 


point  In  the  highway  a  few  feet  from  Jewell's 
house,  over  the  land  conveyed  to  bim  to  Mer- 
rill's remaining  farm,  which,  together  with 
the  right  of  way,  is  now  owned  by  the  de- 
fendant After  Merrill's  conveyance,  the 
passway  was  staked  ont  by  the  parties,  and 
there  is  no  controversy  about  its  location  at 
the  point  of  the  alleged  trespass.  About  four 
years  prior  to  the  date  of  bis  writ  the  plain- 
tiff pnt  up  sliding  bars  across  the  entrance 
to  the  passway  from  the  highway,  and  has 
ever  since  maintained  them  more  or  less  of 
the  time  while  his  crops  were  growing.  In 
using  the  passway,  the  defendant  her  ten- 
ants and  servants,  were  obliged  to  slide  back 
the  bars  or  otherwise  remove  them,  and  they 
seldom  put  them  up  again.  There  was  no 
evidence  tending  to  show  that  they  were  ever 
taken  or  left  down  by  the  defendant  or  any 
person  for  whose  conduct  she  was  responsi- 
ble, except  at  times  when  she  or  they  were 
making  a  proper  nse  of  the  passway.  It  Is 
for  removing  them,  and  not  replacing  them, 
on  such  occasions,  that  the  plaintiff  complains. 
The  referee  found,  so  far  as  It  Is  a  question 
of  fact  and  ruled  so  far  as  it  is  a  question 
of  law,  that  the  defendant  was  entitled,  un- 
der the  deeds,  to  an  unobstructed  passway 
from  the  highway  to  the  bridge  over  Berry 
brook,  and  that  the  bars  erected  by  the  plain- 
tiff on  the  highway  at  the  entrance  of  the 
passway  were  an  unreasonable  and  unlaw- 
ful obstruction  thereof.  The  court  ordered 
Judgment  on  the  report  for  the  defendant 
and  the  plaintiff  excepted. 

George  £.  Cox  and  N.  J.  Dyer,  for  plain- 
tiff.   8.  B.  Page,  for  defendant 

WALLACE,  J.  The  question  Is  whether 
the  parties  to  the  deed  did  or  did  not  intend 
that  the  passway  Bhonld  be  subject  to  bars. 
The  reservation  is  silent  on  the  subject. 
From  the  creation  of  a  way  by  deed  in  gen- 
eral terms,  without  a  provision  giving  the 
owner  of  the  land  over  which  It  passes  the 
right  to  erect  gates  or  bars,  neither  a  grant 
nor  a  denial  of  that  right  is  necessarily  to  be 
implied.  Bean  v.  Coleman,  44  N.  H.  539,  547; 
Garland  v.  Furber,  47  N.  H.  301.  But  the 
right  to  erect  them  cannot  be  implied  if  they 
constitute  an  unreasonable  obstruction  to  the 
reasonable  and  proper  use  of  the  way.  Nei- 
ther party  could  have  intended  or  understood 
that  the  reserved  way  was  to  be  subject  to 
any  unreasonable  obstruction.  Whether  the 
erection  of  the  bars  by  the  plaintiff  was  a 
proper  use  of  his  premises,  compatible  with 
the  defendant's  reasonable  enjoyment  of  the 
easement,  or  was  an  unreasonable  obstruc- 
tion of  the  way,  Is  a  question  of  fact  In  de- 
termining the  question,  the  necessity  or  con- 
venience of  the  bars  to  the  one,  and  their  in- 
convenience to  the  other,  and  all  other  sur- 
rounding circumstances  affecting  either  par- 
ty, are  to  be  considered  (Joyce  v.  O'Neal,  64 
N.  H.  91,  6  Atl.  33;  Gardner  v.  Webster,  64 
N.  H.  520,  15  Atl.  144);  and  presumably  they 
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were  considered  by  the  referee."  The  finding 
that  the  bars  were  an  unreasonable  obstruc- 
tion of  the  defendant's  way  is,  in  effect,  also 
a  finding  that  they  were  not  reasonably  nec- 
essary to  the  plaintiff.  In  Tlew  of  this  find- 
ing, a  right  in  the  plaintiff  to  maintain  them 
cannot  be  Inferred.     Exceptions  overruled. 

CARPENTER,  0.  X,  did  not  sit    The  oth- 
ers concurred. 


(69  N.  H.  1M) 

HALLETT  et  al.  t.  PARKER  et  ux. 
(Supreme  Court  of  New  Hampshire.     Grafton. 
-•  March  12,  1897.) 

KO.BITT— JDowek— Cloud  ok  Title— Removal. 

1.  The  wife  of  one  who,  at  the  time  he  re- 
ceived title  to  the  land,  executed  a  bond  to  re- 
convey  same,  and  who  had  no  interest  independ- 
ent thereof,  acquires  no  right  of  dower. 

2.  When  the  facts  showing  the  invalidity  of  a 
dower  right  in  land  do  not  appear  upon  record, 
it  may  be  removed  by  decree. 

Exceptions  from  Grafton  county. 

Bin  by  H.  E.  Hallett,  as  an  administrator 
of  George  Parr,  deceased,  and  another, 
against  Ira  Parker  and  wife.  Prom  a  decree 
for  plaintiffs,  defendants  bring  exceptions. 
Exceptions  sustained. 

Bill  In  equity,  praying  that  the  defendants, 
Ira  Parker  and  his  wife,  Mandane  A.  Parker, 
be  required  to  convey  to  the  plaintiffs  the 
Oak  Hill  House.  On  March  7,  1894,  Ira  re- 
ceived a  deed  of  the  Oak  Hill  House  prop- 
erty, and  on  the  same  day  he  gave  a  bond  to 
George  Farr  and  Eliza  C.  Farr  to  convey  to 
them  the  same  premises  upon  certain  condi- 
tions, which  have  been  fulfilled.  Mandane 
did  not  sign  the  bond.  A  decree  was  made 
directing  Ira  to  make  conveyance  of  said 
premises  to  the  plaintiffs  by  good  and  suffi- 
cient deed  of  warranty,  with  the  said  Man- 
dane Joined  as  grantor  in  said  conveyance, 
as  the  wife  of  said  Ira,  for  the  relea'se  of  all 
her  rights  of  dower  and  homestead  and  any 
other  rights  she  might  have  in  the  same.  To 
this  decree  the  defendants  excepted  on  the 
ground  that  Mandane,  not  being  a  party  to 
the  contract,  is  under  no  obligation  to  Join 
In  the  deed. 

Bingham,  Mitchell  ft  Batchellor  and  Drew, 
Jordan  ft  Buckley,  for  plaintiffs.  George  H. 
Bingham,  for  defendants. 

WALLACE,  J.  The  only  question  raised 
is  whether  Mandane  should  have  been  re- 
quired by  the  decree  to  Join  her  husband  in 
the  conveyance  of  the  land  described  in  the 
bond  to  the  plaintiffs.  He  executed  and  de- 
livered to  the  plaintiffs  the  bond  to  convey 
the  land  to  them  at  the  same  time  he  re- 
ceived the  deed.  The  reception  of  the  deed 
and  the  giving  of  the  bond  were  simultane- 
ous acts  and  parts  of  the  same  transaction. 
He  never  owned  the  land  when  he  was  not 
under  an  equitable  obligation  to  convey  it. 
He  never  had  any  interest  in  It  Independent 


of  the  agreement  to  convey  embodied  In  the 
bond.  His  wife  has  no  more  Interest  in  the 
premises  than  she  would  have  in  land  of 
which  her  husband's  seisin  was  instantane- 
ous or  which  he  was  under  obligation  to 
convey  at  the  time  of  marriage.  Adams  v. 
Hill,  29  N.  H.  202;  Hunkins  v.  Hunk'.ns,  65 
N.  H.  95,  18  Atl.  655.  Ira  held  the  land  In 
controversy  In  trust  for  George  Farr  and 
Eliza  C.  Farr,  to  be  conveyed  to  them  upon 
the  performance  of  the  condition  of  the 
bond.  The  widow  of  a  trustee  does  not  have 
dower  In  the  lands  held  In  trust  by  her  "hus- 
band. Hopklnson  v.  Dumas,  42  N.  H.  296, 
806;  1  Washb.  Real  Prop.  204;  1  Perry, 
Trusts,  {  322.  Mandane  has  no  Inchoate 
right  of  dower  or  other  interests  in  the  lands 
In  question.  There  Is  therefore  no  necessity 
for  her  to  sign  the  deed  which  her  husband 
Is  required  to  give  the  plaintiffs.  Her  appar- 
ent right  is,  however,  a  cloud  on  the  plain- 
tiffs' title,  from  which  they  are  entitled  to 
relief,  as  the  facts  which  show  its  invalidity 
do  not  appear  upon  record,  but  must  be 
shown  by  other  evidence.  Eastman  v. 
Thayer,  60  N.  H.  408,  413;  Perham  v.  Fiber 
Co.,  64  N.  H.  2,  3  Atl.  312.  As  she  is  a  party 
to  the  suit,  the  cloud  can  be  removed  by  a 
decree  declaring  her  claim  Invalid  and  en- 
Joining  her  from  ever  asserting  it  The  de- 
cree will  be  modified  in  accordance  with  the 
views  here  expressed.    Exceptions  sustained. 


PIKE,  J., 
red. 


did  not  sit    The  others  concur- 


(81  N.  H.  171) 
PERKINS  v.  ROBERGB. 

(Supreme  Court  of  New  Hampshire.     Stratford. 
July  3Q,  1897.) 

Contract— Witness—  Cross-examination  —  Dis- 
cretion— Remark  of  Counsel. 

1.  When  plaintiff  built  an  oven  under  contract, 
in  accordance  with  plans  furnished  by  defendant, 
and  it  did  not  work  in  a  satisfactory  manner,  on 
account  of  the  fault  of  the  plans,  he  is  entitled 
to  recover  the  contract  price. 

2.  To  what  extent  a  witness  should  be  contra- 
dicted on  a  collateral  issue,  to  affect  his  credi- 
bility, is  for  the  trial  term. 

3.  How  far  the  croBS-examination  of  a  witness 
should  be  allowed  to  affect  his  credibility  is  for 
the  trial  term. 

4.  A  remark  of  counsel,  "This  is  a  pretty  se- 
rious matter,  when  a  man  testifies  to  what  is  not 
true  in  a  matter  of  as  great  importance  as  this," 
is  not  ground  for  setting  aside  the  verdict 

Exceptions  from  Strafford  county. 

Assumpsit  by  Moses  S.  Perkins  against 
Etlenne  Roberge  to  recover  a  balance  claimed 
by  the  plaintiff  to  be  due  on  a  written  con- 
tract. Trial  by  the  court  Verdict  for  the 
plaintiff,  to  which  defendant  excepted.  Ex- 
ceptions overruled. 

Edgerly  ft  Mathews,  for  plaintiff.  W.  S.  ft 
D.  R.  Pierce,  for  defendant 

WALLACE,  J.  The  plaintiff  agreed  in 
writing  with  the  defendant  to  build  a  baker's 
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oven  and  furnace  In  a  workmanlike  manner, 
In  accordance  with  a  plan  and  specifications 
furnished  by  the  defendant  The  oven  was 
built  by  the  plaintiff  In  accordance  with  the 
contract.  It  did  not  work  In  a  satisfactory 
manner  on  account  of  the  fault  of  the  plans. 
The  failure  of  the  oven  to  work  in  a  satis- 
factory manner  being  attributable  to  the  de- 
fects In  the  plans  furnished  by  the  defendant, 
and  not  to  the  failure  of  the  plaintiff  to  per- 
form his  contract,  he  Is  entitled  to  recover 
the  contract  price  for  the  performance  of  his 
undertaking. 

The  defendant,  on  cross-examination,  and 
subject  to  his  exception,  testified  he  had  put 
his  real  estate  out  of  his  hands  before  he 
went  into  the  bakery  business,  and  about  two 
months  before  the  contract  was  made,  and 
also  that  he  conveyed  certain  personal  prop- 
erty to  his  wife  since  the  making  of  the  con- 
tract Upon  rebuttal,  the  plaintiff,  subject 
to  the  defendant's  exception,  Introduced  a 
copy  of  the  defendant's  deed  conveying  away 
his  real  estate,  for  the  purpose  of  showing  the 
date.  The  object  of  Introducing  the  deed  was 
to  show  that  the  defendant  being  mistaken 
or  untruthful  as  to  Its  date,  would  be  more 
likely  to  be  unreliable  in  other,  particulars. 
This  was  contradicting  him  on  a  collateral  Is- 
sue. To  what  extent  this  should  be  carried 
for  the  purpose  of  disparaging  the  credibility 
of  a  witness,  or  how  far  the  cross-examina- 
tion of  a  witness  should  be  allowed  to  go  for 
a  like  purpose,  are  questions  of  fact  to  be 
determined  at  the  trial  term.  Gutterson  v. 
Morse,  58  N.  H.  166;  Manufacturing  Go.  v. 
Head,  59  N.  H.  332;  Merrill  v.  Perkins,  Id. 
343;  Perkins  v.  Towle,  Id.  583. 

The  plaintiff's  counsel,  after  inquiring  par- 
ticularly as  to  the  condition  of  the  oven  at 
a  certain  time,  and  after  counsel  for  the  de- 
fense, had  protested  that  his  inquiry  upon 
this  point  had  been  clearly  answered,  remark- 
ed, "This  is  a  pretty  serious  matter,  when  a 
man  testifies  to  what  Is  not  true  in  a  matter 
of  as  great  Importance  as  this,  and  I  don't 
want  him,  or  his  counsel  either,  to  say  that 
he  did  not  understand  the  question,"  to  which 
the  defendant's  counsel  excepted.  The  re- 
mark of  the  plaintiff's  counsel,  although  rep- 
rehensible, affords  no  ground  for  setting 
aside  the  verdict    Exceptions  overruled. 


PIKE,  J.,  did  not  sit 
red. 


(«  N.  H.  M) 


The  others  concur- 


STATE  t.  MOORE. 

(Supreme  Court  of  New  Hampshire.     Hfllsboro. 
March  12,  1897.) 

Fraudulent  Issub  or  Stock. 
The  treasurer  of  a  company,  who,  on  sur- 
render to  him  of  certificate  of  stock  No.  67,  is- 
sues in  place  thereof  No.  Ill,  cannot  be  convict- 
ed under  Pub.  St  C.  273,  {  12,  of  falsely  and 
fraudulently  issuing  No.  Ill,  though  at  the  time 
of  issuing  it  he  intended  not  to  retire  No.  57,  but 
to  reissue  it  and  thereafter  did  reissue  it 


Joseph  C  Moore  was  Indicted  for  know- 
ingly, falsely,  and  fraudulently  issuing  a  cer- 
tificate of  stock  of  the  Union  Publishing 
Company  to  R.  G.  Sullivan,  and  verdict  was 
rendered  against  him.    Verdict  set  aside. 

J.  P.  Tuttle,  County  Sol.,  E.  G.  Eastman, 
Atty.  Gen.,  and  R.  J.  Peaslee,  for  the  State. 
Streeter,  Walker  &  Hollls,  J.  W.  Fellows,  and 
0.  H.  Burns,  for  defendant 

BLODGETT,  3.  The  indictment  in  this 
case  is  under  section  12,  c.  273,  Pub.  St, 
which  enacts  that:  "If  any  officer,  agent  or 
servant  of  a  corporation,  or  any  other  per- 
son, shall  knowingly,  falsely,  and  fraudu- 
lently issue  a  certificate  for  any  stock  of  the 
corporation,  or  shall  fraudulently  sign  any 
such  certificate  In  blank  or  otherwise  with 
the  Intent  that  it  shall  be  so  Issued  by  him- 
self or  any  other  person,  he  shall  be  fined 
not  exceeding  five  thousand  dollars,  or  be 
imprisoned  not  exceeding  five  years."  The 
specific  charge  against  the  defendant  Is  that 
while  and  as  treasurer  of  the  Union  Pub- 
lishing Company,  a  corporation  duly  estab- 
lished by  law,  and  having  Its  place  of  busi- 
ness at  Manchester,  In  our  county  of  Hills- 
boro,  he  knowingly,  falsely,  and  fraudulent- 
ly. Issued,  on  the  1st  day  of  February,  1895, 
at  Manchester  aforesaid,  a  certificate  num- 
bered 111,  for  20  shares  of  the  capital  stock 
of  said  corporation  to  one  R.  G.  Sullivan. 
At  the  trial  it  appeared  that  by  divers  votes 
of  the  corporation  Its  treasurer  was  author- 
ized to  issue  capital  stock  to  the  amount  of 
|150,000,  and  the  claim  of  the  state  was 
that  said  certificate  111  was  not  only  in  ex- 
cess of  that  amount  and  without  right  but 
that  the  defendant  Issued  It  knowingly, 
falsely,  and  fraudulently,  as  charged  in  the 
Indictment  Upon  these  Issues  the  claim  of 
the  defense,  so  far  as  it  need  now  be  consid- 
ered, was  that  No.  Ill  was  not  in  excess  of 
the  authorized  amount,  but  that,  whether  it 
was  or  was  not  It  was  Issued  in  place  of  a 
valid  certificate  for  the  same  number  of 
shares  of  which  the  defendant  at  that  time 
was  the  owner,  and  which  was  held  by  Sul- 
livan as  collateral  to  the  defendant's  Indebt- 
edness to  him  upon  certain  notes,  which 
were  substantially  paid  by  the  new  certifi- 
cate. Whether  111  was  so  Issued  and  re- 
ceived, thus  became  one  of  the  vital  ques- 
tions to  be  determined  by  the  jury,  and  up- 
on it  they  were  Instructed  as  follows:  "Did 
he  [the  defendant]  retire  a  certificate  of 
stock,  and  Issue  this  In  place  of  it?  The  de- 
fendant's counsel  claim  that  he  did,  and  the 
state,  on  the  other  hand,  says  he  made  no 
such  arrangement  with  Sullivan;  but,  wheth- 
er be  made  any  such  arrangement  or  not 
with  Sullivan,  he  has  done  nothing  of  the 
kind.  The  state  says  to  you,  and  would 
have  you  to  understand,  that  the  certificate 
of  stock  which  was  in  Sullivan's  hands  was 
No.  57;  that  that  was  a  valid  certificate, 
but  that  the  defendant  did  not  retire  that 
certificate,  and  issue  this  in  place  of  it,  but 
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ta*>ad  tf  that,  Issued  this  as  a  false  certifi- 
cate, and  parted  with  his  title  to  the  old 
one  to  some  other  person,— that  Is,  that  he 
did  not  retire  that  and  Issue  this  In  place  of 
It  Now,  that  Is  the  question  for  yon  to  de- 
termine; that  is  the  vital  question  in  this 
case.  *  *  •  Of  course,  you  are  not  con- 
fined to  certificate  No.  67.  Is  there  any  oth- 
er certificate  which  he  retired  and  issued 
this  in  place  of?  Of  course,  in  determining 
whether  there  was  or  not,  you  are  to  say 
whether,  from  all  the  evidence,  there  was 
any  such  certificate  or  not  It  would  not  be 
enough  that  he  [the  defendant]  should  make 
an  arrangement  with  Sullivan  to  retire  this 
certificate.  If  he  did  not  carry  out  this  ar- 
rangement but  issued  the  certificate  to  some 
one  else,  that  would  not  be  retiring  it  and 
issuing  this  in  place  of  it"  To  the  latter 
part  of  the  instruction,  beginning,  "It  would 
not  be  enough,"  etc.,  the  defendant  excepted, 
and  we  think  the  exception  must  be  sus- 
tained. In  any  aspect  of  the  case,  the  in- 
quiry most  favorable  to  the  state  could  only 
be,  not  what  the  defendant  agreed  to  do  in 
respect  of  retiring  the  surrendered  certifi- 
cate, nor  what  he  actually  did  in  this  re- 
gard, but  what  his  purpose  was  at  the  time 
the  transaction  between  Sullivan  and  him- 
self was  consummated;  or,  In  other  words, 
whether  he  did  or  did  not  then  intend  to  re- 
tire such  certificate.  But  in  either  event 
and  whether  the  certificate  was  surrendered 
to  him  in  his  official  capacity  as  treasurer  or 
in  his  individual  capacity  as  owner,  it  was 
his  legal  duty  to  retire  it  and  this  duty  could 
not  be  made  dependent  upon  any  arrange- 
ment or  agreement  with  Sullivan.  And  so, 
too,  if  the  defendant  did  not  retire  such  cer- 
tificate, but  either  in  his  ofllcial  or  Individual 
capacity,  reissued  it- by  transferring  it  to 
some  third  party,  it  would  only  be  evidence 
for  the  consideration  of  the  jury  as  to  his 
Intent  to  reissue  It  at  the  time  111  was  Is- 
sued, and  might  be  far  from  decisive.  But, 
even  the  question  of  his  then  existing  Inten- 
tion was  not  alluded  to  by  the  court  nor 
submitted  to  the  Jury  in  this  connection.  On 
the  contrary,  the  jury  might  well  have  un- 
derstood, and  presumably  did  understand, 
from  the  instructions  given,  that  the  subse- 
quent transfer  of  the  surrendered  certificate 
by  the  defendant  would  of  itself  warrant 
his  conviction.  The  true  inquiry,  however, 
may  not  have  been,  one  of  the  defendant's 
intention  when  111  was  issued.  If,  as  is 
dalmed  in  his  behalf,  57  was  surrendered 
to  him  in  his  ofllcial  capacity  as  treasurer,  It 
was  his  lawful  right  as  well  as  his  duty  to 
Issue  111  In  its  place;  and,  if  this  be  so,  his 
intention  in  making  such  issue  would  appar- 
ently be  immaterial  upon  the  charge  made 
against  him  by  the  indictment  which,  it 
must  be  borne  in  mind,  is  not  that  the  Issue 
of  111  was  part  of  an  unlawful  scheme  or 
nbui  on  his  part  to  effect  a  false  and  fraudu- 
lent overissue  of  stock  of  the  corporation, 
but  solely  that  he  falsely  and  fraudulently 


Issued  that  particular  certificate.  But  the 
intent  with  which  a  lawful  act  is  done  can- 
not make  the  act  itself  unlawful.  The  ex- 
ercise by  one  man  of  a  legal  right  cannot  be 
a  legal  wrong  to  another.  Injury,  In  its  le- 
gal sense,  means  damage  resulting  from  an 
unlawful  act,  not  a  lawful  one.  Indeed, 
these  propositions  are  axiomatic.  If,  then,  it 
were  conceded  that  at  the  time  111  was  is- 
sued the  defendant's  intention  was  not  to 
retire,  but  to  reissue,  57,  and  that  in  accord- 
ance with  such  intention,  he  subsequently 
did  reissue  it  both  of  these  admissions  would 
be  alike  immaterial  under  the  indictment 
because  in  the  case  supposed  the  defend- 
ant's offense  plainly  would  not  be  the  Issue 
of  111,  but  the  reissue  of  57;  and  for  that 
he  was  not  on  trial. 

Objections  to  the  sufficiency  of  the  indict- 
ment to  the  admission  of  testimony,  and  to 
the  refusal  to  charge  as  requested,  have  not 
been  considered.  It  Is  unnecessary,  and 
would  be  useless,  to  go  further.  However 
correct,  as  an  abstract  proposition,  the  in- 
struction as  to  retiring  the  old  certificate 
may  have  been,  it  was  confusing  and  mis- 
leading in  the  connection  In  which  It  was 
given,  and  manifestly  tended  to  the  defend- 
ant's prejudice.    Verdict  set  aside. 

WALLACE^  1.  did  not  sit  The  other*  con- 
curred. 


(68  N.  H.  U» 
KENNETT  t.  WOODWORTH-MASON  CO. 

(Supreme  Court  of  New  Hampshire.     Hilisboro. 

March  13,  1896.) 
Corporations — Insolvency  Proceedings — Jirais- 

DtOTIOX. 

The  county  in  which  is  located  the  manu- 
factory of  a  corporation,  having  in  another 
.county  the  office  of.  its  clerk,  where  nothing  is 
done  save  the  holding  of  stockholders'  meetings 
and  the  making  and  preserving  of  records  of 
their  proceedings,  and  making  its  sales  and  col- 
lections In  another  state,  is  the  county  in  which 
is  its  "principal  place  of  business,"  to  the  pro- 
bate court  of  which  Pnb.  St  c.  201,  ||  1,  48. 
give  jurisdiction  of  insolvency  proceedings 
against  it 

Appeal  from  probate  court  Hilisboro  coun- 
ty. 

Proceedings  in  insolvency  against  the  Wood- 
worth-Mason  Company.  From  decree  of  judge 
of  probate  declaring  defendant  Insolvent  a 
nonpetJtlonlng  creditor  appeals.     Reversed. 

Fads  found  by  the  court:  By  an  'agree- 
ment dated  September  1, 1892,  duly  recorded 
in  the  offices  of  the  city  clerk  of  Manchester 
and  the  secretary  of  state,  five  citizens  of 
Massachusetts  associated  themselves  togeth- 
er to  form  a  corporation,  to  be  known  as  the 
Woodworth-Mason  Company,  "for  the  pur- 
pose of  manufacturing  lumber  into  boxes, 
and  the  sale  of  the  same,  to  lease,  purchase, 
and  convey  real  estate,  to  buy  and  sell  per- 
sonal property,  and  to  do  all  acts  incident 
to  the  purposes  above  set  forth."   The  agree* 
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ment  stated  that  the  office  of  the  corpora- 
tion shall  be  In  Manchester,  and  that  "there 
will  also  be  an  office  at  Boston,"  Mass.  The 
clerk  of  the  corporation  resides  and  has  an 
office  in  Manchester.  All  other  officers  reside 
outside  the  state.  The  corporation  has  no 
office  or  place  of  business  In  this  county  ex- 
cept that  It  uses  the  clerk's  office  for  hold- 
ing stockholders'  meetings,  and  as  a  deposi- 
tory of  the  clerk's  records.  Its  business  la 
the  manufacture  and  sale  of  boxes.  It  has 
a  factory  at  Conway,  N.  H.,  where  it  manu- 
factures the  boxes  from  lumber  purchased 
for  the  purpose.  It  has  an  office  In  Boston, 
where  sales  of  the  boxes  are  made,  accounts 
kept,  collections  and  disbursements  made, 
and  all  its  other  business  transacted  except 
that  done  at  Manchester  and  Conway.  Up- 
on a  petition  of  creditors,  the  judge  of  pro- 
bate for  this  county  decreed  the  corporation 
to  be  insolvent,  and  the  plaintiff,  a  nonpeti- 
tionlng  creditor,  appealed  from  the  decree, 
assigning  as  a  reason  that  the  judge  had  no 
jurisdiction. 

Josiah  H.  Hobbs  and  George  B.  French,  for 
appellant  Arthur  G.  Wbiuemore,  for  appel- 
lee. 

CHASE,  J.  The  articles  of  association  do 
not  state  the  place  in  which  the  business  of 
the  corporation  is  to  be  carried  on.  as  re- 
quired by  the  statute.  Pub.  St.  c.  147,  g  2. 
The  statement  that  the  office  of  the  corpora- 
tion shall  be  In  Manchester  Is  not  sufficient 
The  office  referred  to  evidently  was  that  of 
the  clerk,  who  Is  a  mere  recording  officer.  Id. 
c.  148,  i  11.  The  holding  of  stockholders' 
meetings  in  his  office  does  not  make  it  the 
place  where  the  corporation's  business  Is 
carried  on.  The  action  of  such  meetings  re- 
lates to  the  organization  and  general  con- 
duct of  the  business  of  the  corporation.  Ac- 
tion in  reference  to  the  business  Is  limited  to 
the  formation  of  general  plans,  and  the  pro- 
vision of  means  and  agencies  for  doing  busi- 
ness. The  execution  of  the  plans  is  Intrust- 
ed to  the  directors  and  other  officers  and 
agents  (Id.  c.  149,  i  3);  and  the  business  is 
carried  on  where  the  plans  are  executed.  If 
nothing  was  done  except  to  hold  stockhold- 
ers' meetings  and  make  records  of  their  pro- 
ceedings, the  corporation  would  not  carry  on 
the  business  for  which  it  was  formed.  The 
statute  gives  the  judge  of  probate  of  the 
county  in  which  "the  principal  place  of  busi- 
ness of  a  corporation  Is  located"  jurisdiction 
of  Insolvency  proceedings  instituted  by  or 
against  the  corporation.  Id.  c.  201,  55  1,  48. 
Generally,  the  creditors  of  a  corporation  re- 
side near  its  place  of  business,  especially 
those  who  furnish  labor  and  materials  for 
carrying  on  the  business;  and  the  statute  lo- 
cates the  proceedings  in  the  same  vicinity, 
to  that  the  creditors  may  obtain  their  rights, 
under  them,  with  as  little  expense  and  trou- 
ble as  possible. 

.The  defendant's  business  was  the  manu- 


facture and  sale  of  boxes.  The  manufactur- 
ing was  done  in  Conway,  and  the  sales  and 
collections  were  made  in  Boston.  Nothing 
was  done  in  Manchester  save  the  holding  of 
stockholders'  meetings,  and  the  making  and 
preservation  of  records  of  their  proceedings. 
Their  "principal  place  of  business"— in  fact, 
their  only  place  of  business— within  this 
state  was  In  Conway;  and,  if  they  were  a 
corporation,  notwithstanding  the  failure  to 
comply  with  statutory  requirements  in  the 
formation  of  it  (Saunders  v.  Farmer,  62  N. 
H.  572;  Jewell  v.  Gilbert,  64  N.  H.  13,  18,  5 
Atl.  80;,  Lamed  v.  Beal,  65  N.  H.  184,  23 
atl.  149),  the  judge  of  probate  of  Carroll 
x>unty  had  jurisdiction  In  respect  to  it,  in- 
rtead  of  the  judge  of  probate  of  Hillsbore 
county.  If  they  were  not  a  corporation,  as 
neither  of  the  persons  forming  the  company 
resided  in  Hillsboro  county,  the  judge  of  pro- 
bate of  that  county  had  no  jurisdiction  of 
the  matter.  Pub  St  c.  201,  f  42.  Decree  of 
the  judge  of  probate  reversed. 


did  not  sit    The  others  con- 


WALLACE,  X, 

curred. 


ROB  v.  STEVENSON. 
(Superior  Court  of  Delaware.     Kent.     Novem- 
ber 2,  1897.) 
Rkfehenck — Costs. 
Where  referees  in  an  action  for  illegal  dis- 
traint find  no  cause  of  action,  they  cannot  tax 
the  costs  against  defendant. 

Action  by  Hnghlett  Stevenson  against  Frank 
R.  Roe.  From  a  judgment  for  plaintiff,  de- 
fendant brings  a  writ  of  certiorari.     Reversed. 

Richard  R.  Kenney  and  Arley  B.  Mage*,  for 
plaintiff  in  error. 

PER  CURIAM.  Certiorari  to  John  &  Jester, 
a  justice  of  the  ■  peace  in  and  for  Kent  county. 
The  record  of  the  justice  disclosed  that  the 
plaintiff  below  brought  ah  action  of  debt  against 
the  defendant  below  for  Illegal  distraint;  de- 
mand, $5.  Both  parties  demanding  trial  by 
referees,  the  same  were  appointed  by  the  jus- 
tice. The  record  then  continues:  "August  4, 
1897,  plaintiff  and  defendant  both  appear  ready 
for  trial,  and  also  the  above-named  referees, 
who,  after  hearing  the  allegations  of  the  par- 
ties and  their  proofs,  made  a  report  signed  by 
all  the  referees,  that  they  found  for  the  plain- 
tiff for  fourteen  dollars  and  fifty-two  cents  for 
costs.  And  now,  to  wit  judgment  is  hereby 
given  against  the  said  Frank  R.  Roe,  the  de- 
fendant, in  favor  of  the  said  Hughlett  Steven- 
son, the  plaintiff,  for  the  sum  of  fourteen  dollars 
and  fifty-two  cents  costs,  with  interest  from 
August  4, 1897."  Counsel  for  plaintiff  in  error 
filed,  among  others,  the  following  exception  to 
the  record  of  the  justice,  vis.:  "For  that  the 
referees,  not  finding  the  defendant  below  (plain- 
tiff in  error)  indebted  to  the  said  plaintiff  be- 
low (defendant  in  error)  In  any  amount  should 
hare  reported  to  the  said  justice  that  they, 
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found  no  cause  of  action,  and  should  have  left 
the  costs  to  be  made  up  by  the  said  Justice,  and 
which  should  have  been  against  the  plaintiff 
below  (defendant  In  error)."  Judgment  re- 
versed. 


(1  Pen.  47) 

WATSON  v.  HASTINGS. 

(Superior  Court  of  Delaware.     Sussex.     Oct  14, 
1897.) 

Assault   and   Battery  — Evidence  —  First  As- 
sault—Self-Defense— Protection  or 
Property— Damages. 

1.  Under  the  plea  of  son  assault  demesne,  In  an 
action  for  damages  for  assault  and  battery,  de- 
fendant can  show,  where  such  was  the  fact,  that 
a  particular  wound  waa  made  in  some  other  way 
than  by  his  act. 

2.  In  an  action  for  damages  for  assault  and 
battery,  the  plea  of  son  assault  demesne,  with 
the  replication  of  de  injuria  thereto,  made  it  nec- 
essary for  defendant  to  show  that  plaintiff  com- 
mitted the  first  assault,  and  that  what  was  there- 
upon done  on  his  part  waa  in  the  necessary  de- 
fense of  his  person. 

3.  A  person  attacked  by  another  has  the  right 
i  defend  himself,  and  may  use  sufficient  force  to 
■pel  such  attack;  but  such  resistance  must  be  no 

ore  than  that  required  for  such  purpose. 

4.  One  who  has  been  assaulted  has  not  the 
ght  to  follow  up  his  assailant,  and  attack  him, 
nen  in  the  act  of  retreating  from  the  scene  of 
le  affray. 

6.  A  person  entering  the  house  of  another  after 
eing  ordered  by  the  owner  not  to  enter,  or  per- 
isting  in  remaining  after  being  ordered  to  depart, 
ronld  become  a  trespasser;  and  the  owner  would 
ave  the  right  to  eject  him  therefrom,  and  pre- 
ent  his  re-entering,  employing  for  such  purpose 
o  more  force  than  was  necessary. 

6.  Exemplary  damages.  In  addition  to  damages 
s  compensation  for  iniuries  received,  may  be 
warded  to  the  victim  of  an  assault,  where  it 
raa  not  only  unlawful,  but  also  willful  and  ag- 
ravated,  in  its  character. 

Action  of  trespass  v\  et  armla  by  Isaac 
Vatson  against  Levin  Hastings.  Defend- 
Jit's  pleas  were,  not  guilty,  son  assault  de- 
nesne,  and  the  statute  of  limitations. 

After  proving  by  several  witnesses  that  the 
defendant  committed  an  assault  and  battery 
upon  the  plaintiff  by  strlkiug  him  over  the 
head  with  an  ax  helve  at  the  defendant's 
store,  In  Delmar,  Sussex  county,  on  the  even- 
ing of  October  8, 1895,  the  physician  who  had 
dressed  the  wound  alleged  to  have  been  pro- 
duced thereby  was  called  to  the  stand  to 
prove  the  nature  and  extent  of  the  same.  In 
cross-examination,  Mr.  White  asked  the  phy- 
sician the  following  question:  "Could  those 
incisions  on  the  head  have  been  produced 
there  by  falling  upon  a  flat  substance  with 
a  little  rise  In  It?"  Mr.  Richardson  objected, 
on  the  ground  that  the  defendant's  plea  of 
son  assault  demesne  admitted  the  assault  as 
laid  In  the  declaration  of  the  plaintiff,  and  he 
was  therefore  estopped  from  proving  that  it 
was  done  in  some  other  way. 

John  M.  Richardson  and  C.  W.  Cullen,  for 
plaintiff.    R.  C.  White,  for  defendant 

PENNEWILL,  J.  The  court  think  the  evi- 
dence admissible.    The  plea  of  son  assault 


demense  only  admits  the  assault  and  tres- 
pass. It  does  not  admit  the  infliction  of  any 
particular  wound;  and  there  were  more  than 
one  alleged  to  have  been  inflicted  In  this  case. 
Suppose  there  had  been  a  dozen  wounds  In- 
flicted, all  of  which  affected  this  plaintiff;  we 
think  the  defendant  should  be  allowed  to 
show,  if  he  can,  that  a  particular  wound  was 
made  In  some  other  way  than  by  his  act. 
Or  suppose  this  wound  in  fact  did  result  from 
some  other  cause;  the  defendant  would  be 
permitted  to  show  It  If  he  could.  We  think 
this  is  admissible.  The  witness  can  answer 
the  question.  4 

PENNEWILL,  J.  (charging  Jury).  This  to 
an  action  brought  by  Isaac  Watson  against 
Levin  Hastings  for  a  forcible  and  unlawful 
trespass,  called  In  law  a  "trespass  vi  et  arm- 
Is."  In  this  case  the  plaintiff,  Isaac  Watson, 
has  charged  the  defendant,  Levin  Hastings, 
with  having  on  the  8th  day  of  October,  1895, 
committed  upon  him  an  assault  and  battery, 
whereby  he,  the  said  Watson,  was  severely 
injured;  and,  because  of  such  Injuries,  he 
suffered,  and  still  does  suffer,  much  pain,  an'd 
has  lost  to  a  large  extent  the  use  of  the 
thumb  on  his  left  hand,  and  also  the  sense  of 
smell.  He  claims  that  by  reason  of  said  In- 
juries he  Is  incapacitated  to  a  considerable 
extent  from  pursuing  his  usual  avocation,  vis. 
that  of  baker;  and  he  therefore  demands 
from  the  defendant  damages  sufficient  to  com- 
pensate him  for  his  pain  and  suffering,  loss  of 
time,  and  capacity  in  conducting  his  busi- 
ness, and  also  for  such  pain  and  suffering  and 
loss  of  time  and  capacity  as  may  hereafter 
be  caused  or  ensue  by  reason  of  the  Injuries 
complained  of.  It  appears  from  the  record 
of  the  case  that  there  were  several  pleas  en- 
tered by  the  defendant,  but  the  one  relied  on 
Is  known  as  the  "plea  of  son  assault  de- 
mesne"; and  such  plea,  together  with  the 
replication  of  de  Injuria,  which  the  plaintiff 
has  made  thereto,  makes  it  necessary  for  the 
defendant  to  show  that  the  plaintiff  actually 
committed  the  first  assault  and  also  that 
what  was  thereupon  done  on  his  part  was  In 
the  necessary  defense  of  his  person.  And 
such  in  fact  Is  the  position  taken  by  the  de- 
fendant, he  contending  that  the  plaintiff  made 
the  first  assault  and  that  he  himself  used 
no  more  force  than  was  necessary  to  repel 
the  attack  of  the  plaintiff  and  defend  him- 
self. In  brief,  gentlemen,  the  question  before 
you  Is  this:  Was  Levin  Hastings,  when  he 
made  the  assault  and  battery  on  Isaac  Wat- 
son on  the  8th  day  of  October,  acting  only  in 
necessary  self-defense? 

Whenever  a  person  is  attacked  by  another, 
he  has  the  right  to  defend  himself,  and  may 
use  sufficient  force  to  repel  the  attack  In  or- 
der to  save  his  life  or  protect  himself  from 
bodily  harm.  But  the  resistance  must  be  no 
more  than  Is  necessary  to  accomplish  this. 
If  it  be  greater  than  1b  required  for  such  pur- 
pose, it  becomes  in  law  excessive,  and  without 
excuse  or  justification,  making  the  party  a  tres- 
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passer  and  wrongdoer  from  the  beginning. 
Nor  can  a  person,  even  when  assaulted,  follow 
up  his  assailant,  and  attack  him  when  In 
the  act  of  retiring  or  retreating  from  the 
scene  of  the  affray.  Such  a  course  would  not 
be  in  self-defense  or  Justifiable  on  any 
ground.  And  we  will  also  say  to  you  that 
mere  words,  however  Insulting  or  offensive, 
cannot  excuse  an  assault  and  battery;  but  if 
a  person  should  enter  the  house  of  another, 
after  being  ordered  by  the  owner  not  to  enter, 
or  should  persist  In  remaining  after  he  is  or- 
dered to  depart,  he  would  become  a  tres- 
passer, and  the  owner  would  have  a  right  to 
use  enough  force  to  eject  him  from  such 
premises,  and  to  prevent  his  re-entering.  But 
the  same  rule  applies  as  in  self-defense,  and 
no  more  force  can  be  employed  than  is  neces- 
sary to  effect  the  eviction  of  the  trespasser. 
Now,  gentlemen  of  the  jury,  this  is  the  law  as 
we  understand  it  governing  this  case,  and 
it  is  your  duty  to  apply  the  law  to  the  facts 
as  you  have  heard  them  from  the  witnesses. 
With  such  facts  we  have  nothing  to  do- 
The  consideration  of  the  facts  and  the  evi- 
dence, the  Injury  inflicted,  whether  it  was 
wrongful,  and  the  extent  of  it,  are  for  you, 
and  you  alone.  The  weight  and  effect  of  the 
testimony,  and  the  credibility  of  witnesses,  are 
for  you  to  determine.  We  will  only  say  in 
this  connection  that,  if  you  find  the  testimony 
conflicting,  you  must  reconcile  it  if  you  can, 
and  arrive  at  a  just  conclusion;  but,  if  you 
cannot  reconcile  it,  you  may  accept  such  evi- 
dence as  from  all  the  circumstances  seems 
most  worthy  of  credit,  taking  Into  consid- 
tkwn  the  relative  position  of  the  parties  with 
regard  to  the  occurrence,  their  connection 
therewith,  their  means  of  knowledge,  as  well 
as  their  Interest  In  this  case,  as  in  all  civil 
cases,  the  law  requires  that  the  plaintiff 
should  establish  his  case  by  a  preponderance 
of  the  testimony;  and,  unless  he  has  done 
that  to  your  satisfaction,  your  verdict  should 
be  in  favor  of  the  defendant.  If,  after  a 
careful  consideration  of  all  the  testimony, 
you  should  find  that  the  assault  and  battery 
in  this  case  was  committed  by  the  defendant, 
Levin  Hastings,  upon  the  plaintiff,  Isaac  Wat- 
son, without  Justification,  and  not  in  self-de- 
fense, but  wrongfully  and  unlawfully,  your 
verdict  should  be  for  the  plaintiff,  and  for 
such  a  sum  as  will  reasonably  compensate 
him  for  the  Injuries  shown  by  the  evidence 
to  have  been  received  by  him,  having  regard 
to  the  suffering  and  loss  that  he  may  here- 
after sustain  by  reason  of  said  injuries  as 
well  as  that  already  sustained. 

We  have  been  asked  by  the  counsel  for  the 
plaintiff  to  charge  you  that,  if  you  believe  the 
assault  was  an  aggravated  one,  you  should 
award  exemplary  damages  In  addition  to 
damages  in  the  way  of  compensation  for  the 
injuries  received.  The  following  language 
wak  used  by  the  court  in  the  case  of  Jeffer- 
son v.  Adams,  4  Harr.  321:  "In  actions  for 
willful  injuries,  the  Jury  might,  if  they 
thought  the  case  required  it,  give  damages  by 


way  of  punishment,  and  beyond  a  mere  com- 
pensation of  the  actual  Injury.  It  was  for 
the  jury  to  say  whether  there  were  circum- 
stances of  aggravation  In  this  case  which 
ought  in  their  Judgment,  to  require  a  de- 
parture from  the  general  rule  of  compensa- 
tory damages,  and  which  called  on  them  to 
add  anything  by  way  of  public  example  or 
punishment"  And  we  say  to  you  In  this 
case,  it  is  for  you,  and  you  alone,  to  say 
whether  there  is  anything  proved  in  this  case 
which  requires  that  such  damages  should  be 
awarded.  To  Justify  such  damages,  you 
must  be  satisfied  that  the  assault  was  not 
only  an  unlawful  and  wrongful  one,  but  will- 
ful and  aggravated  In  its  character.  In  con- 
clusion, gentlemen,  we  will  say  that  If  you 
believe,  however,  from  the  testimony  In  this 
case,  that  the  defendant  Levin  Hastings, 
committed  the  assault  and  battery  in  self-de- 
fense, and  was  Justified  In  doing  what  he  did 
because  of  the  attack  made  by  Watson  on  him, 
your  verdict  should  be  for  the  defendant 

Verdict  for  plaintiff  for  five  dollars. 


a  Pen.  61) 


In  re  ISAACS  et  aL 


(Court  of  General  Sessions  of  Delaware.     Oct 
21,  1897.) 

High wats— Notice — Parol  Evidence — Proof  of 
Service. 

1.  Oral  proof  may  be  given  that  a  person  who 
was  Inadvertently  omitted  in  the  affidavit  of 
service  of  notice  on  the  landowners  through  whose 
property  a  public  road  was  petitioned  for  was 
served  with  notice. 

2.  Proof  of  service  of  notice  on  the  landown- 
ers through  whose  property  a  public  road  is  pro- 
posed to  be  run  must  be  made  before  the  order 
to  lay  out  the  road  is  granted. 

Petition  by  H.  J.  Isaacs  and  others  for  a  com- 
mission to  lay  out  a  public  road.  An  offer  of 
oral  proof  allowed. 

A  petition  was  filed  at  the  April  term,  1897, 
praying  for  the  appointment  of  a  commission 
to  lay  out  a  public  road  In  Nantlcoke  hundred,, 
and  the  matter  was  continued  to  the  October 
term,  1807.  An  affidavit  made  by  Joseph  H. 
Isaacs,  was  filed  with  the  petition,  setting  forth 
that  he  had  served  the  usual  legal  notice  upon 
the  various  landowners,  naming  them,-  through 
whose  property  said  road  was  to  be  laid  out 
The  name  of  one  of  the  said  landowners  was, 
however,  inadvertently  omitted  from  said  affi- 
davit Mr.  White  offered  to  prove  orally  by 
the  affiant  that  he  had  actually  served  the  prop- 
er notice,  copy  of  which  was  produced,  upon 
Minos  Isaacs,  the  party  whose  name  was  omit- 
ted in  the  affidavit  filed  with  the  said  petition. 
This  was  objected  to  by  Mr.  Richardson,  who 
contended  it  was  not  the  practice  to  allow  oral 
proof  In  such  cases,  and  that  the  parties  were 
confined  to  the  affidavit  filed. 

Edward  D.  Hearne  and  R.  O.  White,  for  peti- 
tioners.   John  M.  Richardson,  for  defendants. 

LORE,  0.  J.  You  may  call  the  witness  to 
prove  the  fact    The  usual  mode  of  proving  the 
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service  of  notice  upon  owners  or  holders  of  land 
on  the  line  of  a  proposed  road  is  by  the  affida- 
vit of  the  person  making  such  service,  filed 
with  the  petition  when  the  order  is  applied  for. 
This  has  been  the  practice,  and  should  be  fol- 
lowed for  the  convenient  dispatch  of  such  appli- 
cations. There  is,  however,  no  statute  or  rule 
of  court  precluding  the  court  from  hearing  oral 
proof  where  such  service  has  already  been 
made,  and  accidentally  omitted  in  the  affidavit, 
as  in  this  case.  Such  proof,  however,  must  be 
made  before  the  order  to  lay  out  the  road  is 
granted. 


(1  Pen.  78) 

STATE  v.  LOCKWOOD. 

(Court  of  General  Sessions  of  Delaware.     Oct 
27,  1897.) 

ASSAULTS— EiPULSIOSt  OF  GCEST— HEAD  OpFaMIMT. 

1.  An  assault  is  an  attempt  with  violence  to  do 
an  injury  to  another,  with  the  means  at  hand  of 
carrying  such  purpose  into  execution. 

2.  Where  a  mere  guest  at  the  dwelling  house 
of  another,  who  was  liable  to  be  dismissed  at 
pleasure,  failed  to  leave  such  house  when  ordered 
to  do  so  by  the  head  of  the  family,  such  head  of 
the  family  had  the  right  to  use  so  much  force, 
and  only  so  much,  as  was  necessary  to  eject  him. 

3.  The  fact  that  the  dwelling  house  occupied 
by  a  family  was  the  property  of  the  wife  did  not 
affect  the  rights  or  powers  of  the  husband  as  the 
"head  of  the  family." 

George  Lockwood  was  indicted  for  assault 
with  Intent  to  commit  murder,  on  one  As- 
bury Cannon,  In  May,  1897,  at  the  bouse  of 
defendant,  in  Mllford.  The  evidence  showed 
that  the  said  house  occupied  by  the  defend- 
ant and  bis  wife  and  family  was  owned  by 
the  wife;  that  the  prosecuting  witness  (who 
was  the  brother  of  Mrs.  Lockwood)  had  been 
permitted  by  her  to  live  in  the  house  as  one 
of  the  family  for  a  number  of  months',  with- 
out paying  anything  towards  the  support  of 
the  family;  that  Cannon  was  told  by  Lock- 
wood  to  leave  the  house,  which  he  refused  to 
do,  but  took  a  chair,  and  assumed  a.  threaten- 
ing attitude;  that  Lockwood  then  assaulted 
him  with  a  pitchfork,  which  was  taken  from 
him  by  his  son,  and  later  with  a  stick  or 
club;  that  a  fight  then  ensued  between,  the 
two.  Before  going  to  the  Jury,  the  attorney 
general  withdrew  the  charge  of  assault  with 
intent  to  commit  murder,  and  urged  convic- 
tion of  assault  only.  The  state  prayed  the 
court  to  charge  the  jury  that  where  one  is  oc- 
cupying a  room  or  a  house  lawfully,  and  the 
owner  or  tenant  of  the  house  seeks  to  eject 
him,  he  -must  first  request  blm  to  leave.  If 
he  refuses  to  do  so,  he  must  first  use  moder- 
ate means  to  eject  him,  and,  after  that,  he 
must  use  only  such  means  as  are  necessary  to 
accomplish  his  purpose;  but  if  he  uses  more 
force  than  Is  necessary  to  accomplish  that 
purpose,  or  uses  force  before  he  has  made 
the  request  to  remove,  then  he  becomes  an 
aggressor,  and  Is  guilty  of  an  assault 

Defendant's  Prayers:  "Defendant's  coun- 
sel prayed  the  court  to  charge  the  Jury  as 
follows:    *Flrst  That  where  a  man  is  in  his 


own  dwelling,  and  is  there  attacked  by  an- 
other in  such  a  manner  that  he  is  led  to  be- 
lieve that  great  bodily  harm  may  befall  him, 
In  that  case  he  is  Justifiable  in  using  what- 
ever force  may  be  necessary  to  protect  him- 
self against  his  assailant  State  v.  Talley, 
9  Houst.  425.  Second.  That  the  court  charge 
the  Jury  as  to  the  extent  of  the  right  of  an  In- 
dividual to  defend  his  person  and  his  house, 
called  in  law  his  "castle,"  and  his  right  of 
defense  when  assaulted  in  bis  own  house  by 
a  stranger.  Third.  That,  even  If  the  wife 
was  the  owner  of  the  house,  the  husband 
was  still  the  head  of  the  family,  and  had  the 
right  to  eject  therefrom  any  person  whose 
presence  he  did  not  desire.  Fourth.  That  if 
the  Jury  believe  that  George  Lockwood  had 
the  right  to  order  Asbury  Cannon  to  leave 
'bis  bouse,  and  Cannon  refused  so  to  do,  it 
made  him  a  trespasser  ab  initio.' " 

R.  0.  White,  Atty.  Gen.,  for  the  State.  Ar- 
ley  B.  Magee,  for.  defendant 

LORE,  0.  J.  (charging  jury).  George  Lock 
wood,  the  prisoner  at  bar,  is  indicted  for  as- 
sault with  intent  to  commit  murder.  The 
state  in  this  case  only  asks,  however,  that 
the  prisoner  shall  be  found  guilty  of  an  as- 
sault Ton  are  therefore  relieved  from  any 
deliberations  as  to  any  Intent  to  commit 
murder,  if  ■  an'  assault  -  was  committed.  An 
Assault  is  an  attempt  with  violence  to  do  an 
Injury  to  another  with  the  means  at  hand  of 
-carrying  that  purpose  into  execution.  The 
facts  of  this  case  are  before  you.  You  are 
the  exclusive  Judges  of  the  evidence,  and  are 
to  say  whether  or  not  an  assault  was  com- 
mitted in  this  case.  If,  In  your  Judgment, 
from  the  evidence,  no  assault  was  committed 
upon  the  prosecuting  witness  Cannon  by 
George  Lockwood,  your  verdict  should  be 
not  guilty.  Even  if  you  believe  an  assault 
was  committed  upon  the  evidence,  we1  have 
been  asked  to  charge  you  .as  to  the  law  In 
certain  phases  of  such  assault.  If  the  prose- 
cuting witness,  Asbury  Cannon,  was  a  mere 
guest  at  the  house  of  Lockwood,  liable  to  be 
dismissed  at  pleasure,  then  whenever  the 
head  of  the  family,  which  is  the  husband, 
ordered  him  to  go  out  of  that  house,  and 
be  failed  to  do  so  (it  being  the  dwelling 
house  of  the  husband  and  the  wife  and  chil- 
dren), the  head  of  the  family,  the  husband, 
had  a  right  to  use  so  much  force  as  was  nec- 
essary to  eject  him.  If  that  was  the  condi- 
tion, and  George  Lockwood  only  used  so 
much  force  as  was  necessary  to  eject  Can- 
non, then  we  say  to -you  that  he  would  not  be 
guilty  of  an  assault  in  contemplation  of  law. 

Again,  we  have  been  asked  to  charge  yon 
that  this  being  the  bouse  of  the  wife,  al- 
though Cannon  might  be  there  as  a  guest, 
yet  the  husband  could  not  eject  him.  We 
are  not  prepared  to'  go  to  that  extent.  This 
bouse  was  the  dwelling  in  which  the  hus- 
band and  the  wife  lived  together  with  their 
children  as  one  family;  and  while  the  laws 
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of  this  state  confer  upon  the  wife  the  right 
to  control  and  dispose  of  her  own  property, 
In  many  respects  as  If  she  were  a  feme  sole, 
yet  that  fact  does  not  affect  the  rights  or 
powers  of  the  husband  as  the  head  of  the 
family.  He  is  still  the  head  of  the  family, 
and,  so  far  as  the  family  relation  is  con- 
cerned, the  law  has  not  inverted  the  order, 
and  made  the  wife  such  head.  The  husband 
represents  the  head  of  the  family  still,  with 
all  the  rights  appertaining  thereto,  not  oth- 
erwise modified  by  law.  Com.  v.  Wood,  97 
Mass.  229.  So  that  if  you  believe  that  they 
were  dwelling  in  this  house  as  man  and 
wife,  and  this  prosecuting  witness  was  a 
mere  guest,  and  failed  to  go  out  of  the  house 
at  the  bidding  of  the  husband,  the  latter  had 
a  right  to  use  all  the  force  necessary  to  eject 
him,  but  no  more.  He  had  no  right  to  use 
undue  force.  If  a  man  is  attacked  in  his 
own  house  or  the  house  of  another,  he  has  a 
right  to  use  so  much  force  as  Is  necessary 
for  his  own  protection.  You  have  all  the 
facts  in  the  case  before  you.  It  is  for  you 
to  say  whether  this  defendant  Is  guilty  of 
assault,  or  not  guilty. 

Verdict:    Not  guilty. 


(1  Pen.  63) 

STATE  ex  rel.  WHITE,  Atty.  Gen.,  v.  GREEN. 

(Superior  Court  of  Delaware.     Kent.     Oct.  27, 

1897.) 

Courts— Interpretation  of  Opinions— Prcsdmp- 

tions— Stare  Dkcisib-tJurisdiction— Tran- 

8Itort  Actions  —  Qoo  Warranto. 

1.  A  judge  of  the  court  of  errors  and  appeals 
writing  an  opinion  deciding  a  case  on  a  different 
ground  than  that  appearing  in  another  opinion 
is  presumed  to  have  concurred  on  a  ground  in  the 
latter  to  which  he  made  no  reference,  where  his 
opinion  Is  not  inconsistent  with  it 

2.  Where  the  report  of  a  case  decided  by  the 
court  of  errors  and  appeals  does  not  show  that 
one  of  the  judges  expressed  any  opinion,  the  su- 
perior court  will  presume  that  he  concurred  on 
the  grounds  on  which  the  writer  of  the  opinion 
based  the  decision,  though  its  members  know  that 
he  afterwards  entertained  different  views. 

3.  The  superior  court  is  bound  by  a  decision  of 
the  court  of  errors  and  appeals,  though  it  con- 
flicts with  one  of  its  own  former  decisions. 

4.  The  superior  court,  sitting  in  a  certain  coun- 
ty, cannot  issue  a  writ  of  quo  warranto  to  one 
wrongfully  holding  an  office  in  another  county. 

Grubb,  J.,  dissenting. 

Action  by  the  state,  upon  the  information  of 
Robert  C.  White,  attorney  general,  against  John 
W.  Green.  A.  rule  was  granted  to  show  cause 
why  a  quo  warranto  should  not  issue,  and  de- 
fendant moves  that  it  be  discharged.  Motion 
sustained. 

The  attorney  general  filed  the  following  in- 
formation: "The  information  of  Robert  C. 
White,  attorney  general  of  the  state  of  Dela- 
ware, respectfully  showeth,  and  gives  the  court 
here  to  understand  and'  be  Informed,  that  one 
John  W.  Green,  late  of  North  West  Fork  hun- 
dred, In  the  county  and  state  aforesaid,  was,  on 
the  Tuesday  next  after  the  first  Monday  in  No- 
vember, A.  D.  1894,  duly  elected  a  levy  court 


commissioner  for  the  hundred  of  Seaford,  in 
and,  for  Sussex  county,  for  the  term  of  four 
years,  commencing  on  the  first  day  of  February, 
A.  D.  1896,  and  ending  on  the  thirty-first  day  of 
March,  A.  D.  1899;  that  on  the  first  day  of 
April,  A.  D.  1897,  the  said  John  W.  Green  re- 
moved from  the  hundred  of  Seaford,  and  ceased 
to  be  a  freeholder  and  resident  of  Seaford  hun-  , 
dred  from  thence  thereafter,  and  the  said  of- 
fice of  levy  court  commissioner  for  Seaford 
hundred  then  and  thereby  became  vacated  and 
remained  vacated  until  the  fifth  day  of  August, 
A.  D.  1897;  that  on  the  said  fifth  day  of  Au- 
gust, A.  D.  1897,  Ebe  W.  Tunnell,  Esq.,  gov- 
ernor of  the  said  state,  duly  appointed  and  com- 
missioned Wlllard  H.  Handy  to  be  levy  court 
commissioner  for  said  Seaford  hundred  for  and 
during  the  term  from  thence  to  the  thirty-first 
day  of  March,  A.  D.  1899,  next  ensuing;  that  the 
said  John  W.  Green  does  unlawfully  and  wrong- 
fully, and  without  color  of  right,  continue  to 
usurp  and  hold  the  said  office  of  levy  court 
commissioner  for  Seaford  hundred,  In  the  coun- 
ty aforesaid,  contrary  to  the  provisions  of  the 
statute  In  such  case  made  and  provided,  and 
against  the  rights  of  the  said  Wlllard  H.  Handy. 
Wherefore  your  relator  prays  that  a  rule  Issue 
out  of  this  honorable  court  requiring  the  said 
John  W.  Green  to  appear  on  some  convenient 
day  before  this  honorable  court,  and  show  cause, 
if  any  be  hath,  why  he  hath  as  aforesaid  usurp- 
ed and  assumes  to  act  as  a  levy  court  commis- 
sioner for  Seaford  hundred  aforesaid,  and  as  in 
duty  bound  your  relator  win  ever  pray,"  etc. 
Defendant  moved  that  the  rule  be  discharged, 
and  the  Information  quashed,  on  the  ground  that 
the  superior  court  of  Kent  county  had  no  juris- 
diction, the  cause  of  action  being  local  to  Sussex 
county. 

R.  a  White,  Atty.  Gen.,  and  John  M.  Rich- 
ardson, for  the  State.  Walter  H.  Hayes  and 
Joseph  L.  Cahall,  for  defendant 

LORE,  C  J.  After  conference,  a  majority  of 
the  court  think  that  the  rule  should  be  dischar- 
ged. There  is  but  one  reported  case  directly  upon 
the  point  raised  In  this  case  In  this  state.  That 
Is  the  case  of  Knight  v.  Ferris,  6  Houst  283. 
Messrs.  Bradford  and  Higgins,  who  represented 
the  defendants  In  error,  presented  this  point: 
That  the  court  below  sitting  in  Sussex  county 
had  jurisdiction  to  Issue  the  writ  of  mandamus 
against  a  public  officer  In  New  Castle  county, 
and  that  it  was  so  held  in  the  court  below.  6 
Houst.  146.  Chancellor  Saulsbury,  who  in  his 
opinion  directly  considered  this  point,— no  other 
opinion  appearing  in  conflict  with  it,— on  page 
314  of  sixth  Houston,  as  appears  by  the  report 
of  the  case,  uses  this  language:  "In  considering 
this  case,  I  shall '  confine  myself  to  two  ques- 
tions: First,  had  the  superior  court  of  this  state 
sitting  in  Sussex  county  jurisdiction  to  award 
a  writ  of  mandamus  in  this  case?"  Thus  the 
point  was  directly  raised  and  passed  upon  by 
the  chancellor.  Then,  on  page  328  of  the  same 
Report,  he  uses  this  language:  "There  were 
many  causes  of  error  assigned  to  the  record  and 
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proceedings  below.  I  have  considered  only  two, 
and  express  no  opinion  with  respect  to  the  oth- 
ers." One  of  those  points  was  whether  or  not 
this  was  a  local  action;  and  the  chancellor  there 
distinctly  took  the  position  that  It  was  a  local 
action,  and  on  page  318  uses  this  emphatic  lan- 
guage: "No  one  ever  supposed  that  a  purely 
local  action,  or  one  arising  In  a  particular  court 
of  the  state,  and  which  could  not  have  arisen 
elsewhere,  could  be  heard  and  determined  by 
the  court  in  another  county,  although  the  pro- 
cess of  the  court,  necessary  and  proper  to  be  Is- 
sued In  the  case,  might,  In  the  language  of  the 
constitution,  be  Issued  out  of  the  court  In  the 
county  in  which  the  suit  or  controversy  was 
pending  in  either  county  Into  every  county." 
Judges  Comegys  and  Wootten  sat  with  the 
chancellor.  Judge  Wootten  delivered  an  opin- 
ion, but  it  does  not  antagonize  in  any  way  the 
opinion  of  the  chancellor.  It  certainly  Is  not 
inconsistent  with  the  position  taken  by  the  chan- 
cellor. Judge  Comegys  seems  to  have  express- 
ed no  opinion.  Therefore,  upon  the  face  of  the 
report,  this  seems  to  have  been  the  opinion  of  the 
court  of  errors  and  appeals.  This  Is  the  deci- 
sion of  the  court  of  highest  Jurisdiction  In  this 
state.  It  may  be  true,  as  Judge  Grubb  has 
stated,  that  In  Sussex  county  this  question  came 
up  afterwards  before  the  superior  court,  and 
that  there  Chief  Justice  Comegys— one  of  the 
Judges  who  sat  above— expressed  a  different 
view,  and  the  court  were  unanimously  with  him. 
That  case,  however,  Is  not  reported.  In  any 
event,  there  seems  to  be  conflict;  and  where 
conflict  exists,  one  case  being  reported  and  the 
other  not,  one  case  being  in  the  court  of  errors 
and.  appeals  of  the  state  and  the  other  in  a 
subordinate  court,  a  majority  of  the  court  think 
we  ought  to  follow  the  ruling  of  the  court  of 
errors  and  appeals  until  It  shall  be  overruled 
by  competent  authority.  Expressing  no  opinion 
whatever  as  to  whether  the  action  is  local  or  not, 
yet,  as  the  court  of  highest  Jurisdiction  has  ex- 
pressed ar  opinion  that  it  is  a  local  action,  we 
think  that  opinion  should  prevail  until  It  is  oth- 
erwise determined.  In  the  case  of  Hastings  ▼. 
Henry,  2  Del.  Term  Rep.  36,  cited  by  the  attor- 
ney general,  this  precise  question  was  not  passed 
upon  in  the  opinion.  That  was  a  case  where 
the  action  was  brought  In  Sussex  county  against 
a  registration  officer  of  Sussex  county,  and,  aa 
a  matter  of  course,  the  question  was  not  proper- 
ly before  us,  and  any  opinion  thereon  necessari- 
ly would  have  been  obiter  dictum. 

GRUBB,  J.  (dissenting).  I  stated  here  this 
morning  to  Mr.  Hayes,  counsel  In  the  case,  in 
the  main,  my  objection  to  granting  his  motion, 
thinking  that  probably  it  would  be  withdrawn 
on  the  ground  of  what  I  considered  sound  poli- 
cy for  this  court  to  pursue;  that  is,  where  the 
superior  court  has  formerly  made  a  decision  up- 
on a  point  which  was  fairly  and  unequivocally 
presented  and  fully  argued  on  both  sides  of  the 
question  regularly  raised  before  the  court,  and 
then  deliberately  considered  by  the  court  and 
solemnly  declared  to  be  the  law  by  the  superior 
court,  my  position  la  that  this  superior  court 


should  not  undertake  to  override  or  disregard  Its 
former  decision.  In  other  words,  that  it  should 
stand  by  the  time-honored  and  almost  uniform- 
ly observed— In  this  state— doctrine  and  prac- 
tice of  stare  decisis;  that  la,  of  adhering  to  a 
former  decision  of  the  court,  when  the  ques- 
tion was  formally  raised  before  it,  fully  argued, 
and  deliberately  considered,  and  the  law  solemn- 
ly declared. 

Therefore  It  is  on  that  ground  that  I  differ  with . 
my  brethren  mainly,  because  I  do  not  want  to 
see  the  new  practice  adopted,  that  this  court  as 
now  constituted  shall  overrule,  disregard,  and 
repudiate  the  former  decisions  of  this  court  To 
do  so  will  leave  not  only  the  court  itself  in  a 
state  of  uncertainly,  but  will  leave  the  bar,  who 
have  to  advise  their  clients,  and  the  people  of 
the  state,  who  have  to  act,  uncertain  as  to  what 
the  law  of  the  state  may  be;  which  Is  a  very 
embarrassing  situation,  and  will  prove  very  in- 
jurious to  the  Interests  of  the  people  at  large  as 
well  as  very  embarrassing  to  the  bar  who  have 
to  advise  them. 

Suppose  this  court  to-day  overrules  the  de- 
cision, which  I  will  soon  show  was  made 
by  the  superior  court  of  Sussex  county,  with 
Chief  Justice  Comegys  presiding,  and  Judge 
Houston  and  myself  sitting  with  him,  upon 
this  very  question;  where  will  we  stand? 
Sooner  or  later  those  who  sit  here  to-day  will 
not  sit  here.  Others  will  follow  in  the  supe- 
rior court,  and  suppose  they  should  be  of 
the  opinion  that  the  decision  of  the  majority 
of  this  court  as  expressed  to-day  is  not  so 
good  aa  that  expressed  by  the  unanimous 
court  presided  over  by  Chief  Justice  Comegys 
In  Sussex  county  a  few  terms  ago;  then 
they  will  disregard  the  decision  made  to-day 
and  the  other  one  will  prevail.  In  the  mean- 
time the  bar  have  advised  their  clients,  and 
they,  and  the  public,  without  advice,  who 
are  Intelligent  enough  to  know  our  decision, 
—and  many  of  them  are,— will  have  acted  to 
their  misfortune,  solely  upon  the  decision  of 
to-day.  It  may  be  repudiated,  and  the  deci- 
sion which  we  have  just  overruled  to-day 
will  be  the  law  of  the  state,  and  then  they 
will  have  been  advising  against  what  was 
really  the  law  of  the  state,  as  it  turns  out. 
Then  another  court  will  come  along,  prob- 
ably, after  that,  and  reverse  what  the  court 
following  us  have  done.  Then  where  will 
you  be? 

I  have  taken  my  position  In  Sussex  county 
recently,  where  the  same  thing  has  been 
done,  because  I  fear  the  consequences,  and 
I  shall  take  the  same  position  to-day,  and 
when  I  sit  In  New  Castle  county  I  shall  take 
the  same  position  there,  and  announce  my 
reasons  for  It,  If  the  necessity  arises,  aa  I 
have  a  rlgnt  to  do  Then  I  will  stop  giving 
my  reasons,  but  will  continue  to  dissent  as 
long  as  I  am  on  the  bench. 

Now,  when  a  unanimous  decision  of  this 
court,  which  was  undoubtedly  made  about 
five  years  ago  In  Sussex  county,— because  I 
was  there  and  know  It,— is  to  be  repudiated 
by  a  mere  majority  of  this  court,  the  conse- 


Digitized  by 


Google 


592 


89  ATLANTIC  EBPORTBB. 


(DA. 


qnences  will  be  serious.  If  the  decision  of 
the  superior  court  of  Sussex  county  upon 
this  question  Is  not  right,  we  should  never- 
theless adhere  to  that  decision,  and  should 
go  on  and  hear  this  case  to-day,  and  then  let 
it  be  taken  up  to  the  supreme  court,  for 
.  when  the  supreme  court  decides  it  it  will 
then  be  binding  upon  the  superior  court 
Then  no  uncertainty  can  arise,  and  there  can 
be  no  seesawing  of  one  court  against  an- 
other,—the  one  repudiating  the  other,  and 
another  in  turn  re-establishing  the  repudiat- 
ed decision. 

The  answer  my  brethren  have  made  to  this 
is  that  there  has  been,  as  they  allege,  a  de- 
cision of  the  court  of  errors  and  appeals  up- 
on this  question,  being  the  highest  court  In 
this  state,  and  the  opinion  of  Chancellor 
Saulsbury  in  the  case  of  Knight  v.  Ferris,  6 
Houst  283,  has  been  cited  to  show  this.  I 
think  I  know  better  what  has  been  decided 
in  that  case  than  my  two  brethren  on  the 
bench,  because  I  was  there  and  they  were 
not.  I  was  counsel  in  that  case,  and  I  know 
what  questions  were  raised  by  the  excep- 
tions to  the  judgment  below,  because  I  am 
the  man  who  raised  them;  Messrs.  Bradford 
and  Higgins,  counsel  for  the  defendant  in 
error,  did  not  It  is  true  they  anticipated 
that  the  question  might  be  raised  in  my  ar- 
gument and  therefore  it  was, in  their  print- 
ed argument  As  a  matter  of  fact  they 
never  read  their  printed  argument  In  the 
court  They  put  it  In  print  but  they  never 
uttered  it  in  open  court  I  know  that  as  a 
fact  But  even  If  they  had,  they  merely 
anticipated  that  I  would  do  what  I  did  not 
I  appeared  to  make  the  effort  to  have'  the 
judgment  reversed,  and  I  made  the  effort 
successfully,  and  it  was  reversed  by  the 
court  of  errors  and  appeals;  Chancellor 
Saulsbury  delivering  his  opinion  In  the  case 
in  my  favor  on  a  jurisdictional  ground  I  did 
not  raise,  and  Judge  Wootten,  who  sat  with 
him,  delivering  his  opinion  in  my  favor  on 
the  ground  I  did  raise  as  to  jurisdiction,  vis. 
that  the  superior  court  could  not'  take  juris- 
diction because  the  legislature  had  placed 
exclusive  and  final  jurisdiction  in  another 
tribunal.  Judge  Wootten  in  his  opinion, 
which  is  published  in  the  report  of  that  case 
In  6  Houst,  decided  it  on  the  ground  I  pnt 
It  on,  as  a  ground  of  exception  to  the  judg- 
ment The  chancellor  in  his  opinion  put  It 
on  a  ground  which  I  did  not  present  or  urge 
either  on  the  record  or  in  my  argument; 
and  Messrs.  Bradford  and  Higgins  could  not 
present  an  exception  or  make  an  argument 
for  me,  because  they  were  not  on  my  side, 
but  on  the  opposite  side,  and  they  could  not 
raise  that  question,  because  it  takes  two 
sides  to  raise  a  question,  and  I  did  not  argue 
it  or  present  It  and  It  was  not  raised. 

So  that  the  point  I  make  first  is  that  in 
this  case  of  Knight  v.  Ferris,  which  my 
brethren  have  cited.  I  did  not  present  that 
question  or  raise  It;  and,  unless  I  did,  it 
could  not  be  raised.    Therefore  it  was  not 


raised;  and,  not  having. been  raised,  the 
court  could  not  have  considered  it  in  the 
court  of  errors  and  appeals;,  for  we  have 
an  invariable  rule  In  the  court  of  errors  and 
appeals  that  the  court  will  not  consider  and 
pass  upon  any  ground  that  is  not  raised  by 
the  counsel  representing  the  parties  on  one 
side  or  the  other.  So  that  if  Chancellor 
Saulsbury  did  put  it  in  his  opinion,  and  al- 
though the  unanimous  court  had  adopted  his 
opinion,  yet  they  would  have  had  no  right 
to  put  it  on  that  ground  and  pass  upon  It 
because  I  never  raised  that  ground.  That 
is  my  understanding  of  it  And  if  both  of 
the  other  judges  In  the  court  of  errors  and 
appeals  who  sat  with  the  chancellor  had  sep- 
arately written  opinions,  and  expressly  con- 
curred In  every  word  of  the  opinion  of  Chan- 
cellor Saulsbury,  each  of  them  In  the  same 
'language  as  in  the  opinion  of  Chancellor 
Saulsbury,  It  would  not  be  the  law  of  this 
state,  because  the  question  was  not  raised, 
was  not  presented  to  them,  and  therefore 
they  had  no  right  to  pass  upon  It  and,  if 
they  did,  it  would  have  been  obiter,  and 
would  not  have  been  an  adjudication  of 
that  question  of  law  for  this  state  and  bind- 
ing upon  this  superior  court 

Secondly,  In  corroboration  of  what  I  say 
that  that  was  Chancellor  Saulsbury's  indi- 
vidual opinion,  and  not  the  opinion  of  either 
Judge  Comegys  or  Judge  Wootten,  I  cite 
Judge  Wootten's  own  opinion  as  it  appears 
in  the  report  of  this  case  of  Knight  v.  Ferris, 
in  which  he  puts  it  on  my  ground,  and  not 
that  of  Chancellor  Saulsbury,  that  the  supe- 
rior court  sitting  in  Sussex  county  could  not 
hear  a  mandamus  case  respecting  an  officer 
belonging  to  New  Castle  county.  Judge 
Wootten,  I  say,  put  It  on  my  ground,  which 
was  that  the  legislature  had  fixed  a  tribunal 
for  the  case  then  in  question,  whose  deci- 
sion should  be  final  and  conclusive  and 
should  not  be  contested.  I  argued  that  that 
tribunal  was  the  sole  and  exclusive  tribunal, 
and  that,  therefore,  neither  the  superior 
court  nor  the  court  of  errors  and  appeals 
could  consider  it  and  take  jurisdiction. 
Judge  Wootten  having  written  a  separate 
opinion,  and  not  having  referred  to  Chan- 
cellor Saulsbury's  opinion,  neither  concur- 
ring with  him  nor  dissenting,  it  may  be  pre- 
sumed that  Judge  Wootten  was  expressing 
his  own  grounds  that  he  chose  to  put  it  on, 
and  be  responsible  for,  and  was  not  allow- 
ing Chancellor  Saulsbury,  who  wrote  his 
own  opinion,  to  put  words  in  his  mouth  or 
to  put  responsibility  on  him  that  he  'did  not 
expressly  agree  to  Incur.  Chief  Justice 
Comegys  In  that  case  was  overruled,  he  hav- 
ing delivered  the  opinion  below,  and  he  dis- 
sented from  the  decision  above.  Judge 
Houston's  report  of  the  case  Is  perplexingly 
confused,  and  also  does  not  show  that  Chief 
Justice  Comegys  dissented.  Chief  Justice 
Comegys,  to  my  knowledge,  did  not  concur, 
and  my  recollection  is  that  he  did  not  stay 
in  the  court  room  to  hear  the  opinions  read. 
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The  question  now  before  us  here  came  np 
In  the  superior  court  in  Sussex  county,  where 
application  was  made  for  a  mandamus  In 
the  case  of  State  of  Delaware  ex  rel.  Alex. 
E.  Cloud  et  al.  against  the  President  and 
Council  of  Wilmington,  which  related  to  the 
election  of  a  municipal  officer  in  Wilmington. 
The  counsel  In  the  case  opposing  the  manda- 
mus took  the  ground  that  is  taken  here  to- 
day by  our  learned  and  able  friend  Mr. 
Hayes.  The  opinion  of  the  chancellor  In  the 
case  of  Knight  v.  Ferris  was  cited  against 
granting  the  mandamus,  and,  when  It  was 
cited  as  tho  unanimous  opinion  of  the  court 
In  that  case,  I  stated  to  the  court  and  coun- 
sel in  that  case  that  it  was  not,  but  that  it 
was  Only  the  Individual  opinion  of  the  chan- 
cellor. Chief  Justice  Comegys  who  had  sat 
In  the  Knight  v.  Ferris  Case,  both  in  the 
court  below  and  in  the  court  of  errors  and 
appeals,  was  then  presiding  in  the  superior 
court  in  Sussex  county,  and  heard  me  make 
that  declaration,  and  he  certainly  knew  bet- 
ter than  my  brethren  here  whether  that  was 
Chancellor  Saulsbury's  Individual  opinion  or 
not  Judge  Houston  sat  in  that  case  in  Sus- 
sex with  Judge  Comegys  and  myself.  He 
was  also  the  reporter  who  sat  in  the  court 
of  errors  and  appeals,  and  actually  reported 
the  case,  and  he  certainly  knew  whether 
that  was  the  chancellor's  individual  opinion 
or  that  of  the  whole  court  At  the  conclu- 
sion of  the  argument  in  Sussex  county,  Chief 
Justice  Comegys,  who  was  one  who  sat  in 
the  case  cited,  Judge  Houston,  who  was  the 
reporter  who  sat  in  the  case  and  reported  it 
and  myself,  having  been  counsel  in  the  case, 
bad  a  conference,  the  result  of  which  was 
that  we  considered  that  the  opinion  of  Chan- 
cellor Saulsbury  was  not  the  unanimous 
opinion  of  the  court  of  errors  and  appeals 
upon  that  point  but  was  his  individual  opin- 
ion, and  not  binding  upon  the  superior  court 
Therefore  we  three  judges,  sitting  as  the  su- 
perior court  of  Sussex  county,  deliberately 
decided  that  that  was  not  the  opinion  of  the 
court  of  errors  and  appeals  from  our  own 
personal  knowledge  of  that  case,  and  that 
we  would  entertain  the  case  from  New  Cas- 
tle county;  and  we  did  entertain  It  and, 
after  bearing  the  main  argument,  finally  de- 
cided to  discharge  the  application  on  other 
grounds  than  that  of  Jurisdiction. 

So,  from  what  I  have  stated,  the  reasons 
for  my  dissent  are:  First  I  know  from  the 
facts  in  the  case  of  Knight  v.  Ferris  that  the 
opinion  of  the  chancellor  in  that  case  was 
his  individual  opinion,  and  was  not  an  adju- 
dication of  the  question,  and  therefore  Is  not 
binding  upon  me  to-day  as  a  decision  of  the 
court  of  errors  and  appeals;  second,  that 
this  question  now  before  us  has  been  adjudi- 
cated by  the  superior  court  sitting  in  Sussex 
county  in  the  case  I  have  mentioned. 

Having  established  the  fact  that  It  was 
not  an  adjudication  of  the  court  of  errors 
and  appeals,  and  therefore  not  binding  up- 
on me  and  this  court  and  second,  that  this 
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court  has  regularly  adjudicated  It  as  it 
therefore  had  a  right  to  do,  this  question 
is  consequently  res  adjudicata  and  bind- 
ing upon  the  superior  court  as  a  regular  de- 
cision of  this  same  court  That  being  so, 
stare  decisis,  the  doctrine  which  the  old 
lawyers  of  this  state  have  faithfully  ob- 
served, ought  not  now  to  be  departed  from. 
I  have  looked  through  the  decisions  of  our 
courts, — for  such  departure  was  before  us 
and  taken  by  the  majority  of  this  court  in 
Sussex  county  at  the  recent  October  term, 
against  my  dissent,— and  I  have  failed,  aft- 
er a  careful  examination,  to  find  a  case  in 
which  the  superior  court  in  this  state  has 
ever  overridden,  disregarded,  or  squarely  re- 
pudiated, as  is  being  done  to-day,  a  former 
decision  of  the  superior  court  made  upon  a 
question  that  was  fairly  and  squarely  raised 
by  the  facts  and  the  law  In  the  case  before 
the  court,  after  argument  on  both  sides  of  the 
question,  and  after  a  deliberate  considera- 
tion and  adjudication  of  the  question  so  rais- 
ed. I  find  where  Chief  Justice  Thomas  Clay- 
ton questioned  a  case,  and  intimated  that 
while  the  court  did  not  believe  It  to  be  the 
law,  still  It  should  be  so  considered  by  them, 
because  it  was  a  former  decision  of  the 
court  and  it  would  not  do  for  this  court  to 
overrule  it,  for  that  was  the  province  of  the 
court  above.  There  may  be  such  cases,  but 
it  Is  my  opinion  that  it  has  only  been  done 
where  the  question  was  not  squarely  pre- 
sented (as  It  Is  to-day  In  this  case  and  as 
was  done  in  Sussex  at  the  last  term)  and 
fairly  argued  and  considered.  If  we  shall 
adopt  the  new  policy  of  disregarding  a  for- 
mer decision  of  the  court,  instead  of  sending 
It  to  the  supreme  court,  which  Is  the  final 
and  conclusive  arbiter,  we  may  expect  the 
mischievous  consequences  which  I  have  re- 
ferred to.  It  may  have  been  done  in  some 
courts,  but  I  doubt  whether  we  have  done 
it  In  the  state  of  Delaware.  Our  courts  have 
restricted  a  former-  decision  to  the  facts  be- 
longing particularly  to  that  former  decision. 
They  have  distinguished  a  case  where  they 
could  from  the  facts  upon  which  the  former 
decision  was  made;  but  I  cannot  find  that 
they  have  ever  done  as  this  court— a  majority 
of  It— has  done  in  Sussex,  and  will  do  here  to- 
day, where  the  question  has  been  fairly  rais- 
ed whether  we  shall  embark  upon  what  I 
consider  a  very  mischievous  policy,  and  one 
that  will  come  back  to  plague  the  bar  and 
the  court  I  do  not  believe  that  we  can 
find  a  case  of  that  kind  in  all  the  records 
of  the  reported  cases  of  the  state  of  Dela- 
ware. 

Therefore  I  deem  it  my  duty  to  dissent, 
and  call  the  attention  of  the  bar,  as  well  as 
the  members  of  the  court,  to  the  serious  na- 
ture of  the  consequences  which  will  follow, 
solely  with  the  object  of  preventing  the 
adoption  of  that  as  a  settled  practice  and 
policy  of  this  court  It  is  for  that  reason, 
and  not  merely  because  of  the  bearing  it 
may  have  upon  this  case.     The  court  is 
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very  well  satisfied  to  be  relieved  of  the  hear- 
ing of  cases,  and  my  personal  Inclination, 
aside  from  my  sense  of  duty,  would  be  to 
hear  In  Kent  county  only  the  cases  that  be- 
long to  this  county,  and  not  those  that  could 
be  heard  In  Sussex  county.  But  believing 
the  law  in  this  state  to  be  to-day  as  It  was 
declared  by  the  decision  of  Chief  Justice 
Comegys,  Judge  Houston,  and  myself,— for 
I  believe  that  is  the  law  of  this  state  until  it 
Is  reversed  and  declared  to  be  otherwise  by 
the  supreme  court,  the  highest  court  In  this 
state,— therefore  it  is  not  with  reference  to 
this  case  alone,  but  with  reference  to  future 
cases  and  the  consequences  that  will  follow, 
that  I  have  dissented  and  have  expressed  the 
grounds  of  my  dissent 

PENNEWILL,  J.  (concurring).  The  Chief 
Justice  has  very  clearly  stated  the  position 
of  a  majority  of  the  court,  but  I  think  it 
•only  proper  that  I  should  very  briefly  give 
the  reasons  for  the  position  I  have  taken.  I 
cannot  agree  with  the  contention  that  the 
position  taken  by  the  majority  of  the  court 
is  not  tenable  because  it  would  overrule  one 
of  its  own  decisions.  I  contend  rather  that 
such  position  simply  recognizes  as  a  con- 
trolling authority  a  decision  of  the  court  of 
errors  and  appeals,  the  highest  court  in  the 
state.  That  the  question  of  jurisdiction  was 
distinctly  passed  upon  by  the  court  of  errors 
and  appeals  in  the  case  of  Knight  v.  Ferris, 
%  Houst.  328,  there  can  be  no  doubt  There 
is  ho  question  in  my  mind  that  it  was  prop- 
erly before  the  court,  and  that  the  opinion 
delivered  by  the  chancellor  on  that  point  was 
not  obiter  dictum,  because,  in  the  first  place, 
the  very  first  assignment  of  error,  as  report- 
ed, la  In  this  language:  "That  the  court  be- 
low bad  no  such  jurisdiction  of  the  matter 
mentioned  in  the  petition  as  would  authorize 
it  to  afford  or  apply  thereto  any  form  or 
manner  of  specific  remedy  whatsoever;" 
and,  in  the  second  place,  the  chancellor  says 
In  the  conclusion  of  his  opinion:  "There 
were  many  causes  of  error  assigned  to  the 
record  and  proceedings  below.  I  have  con- 
sidered two  only,  and  express  no  opinion 
with  respect  to  the  others."  The  two  ques- 
tions that  he  considered  were:  (1)  Had  the 
court  jurisdiction?  and  (2)  If  it  had,  was  the 
writ  awarded  in  substance  proper  and  suffi- 
cient In  law?  If  the  question  of  jurisdiction 
was  not  properly  raised  by  the  assignments 
of  error  In  that  case,  I  am  at  a  loss  to  un- 
derstand, not  only  the  language  of  the  first 
assignment  of  error  which  I  have  quoted, 
but  also  the  clear  and  positive  language  of 
the  chancellor  to  which  I  have  referred.  I 
feel  that  I  must  be  controlled  by  the  case  as 
reported,  and  I  do  not  know  of  any  safer 
rule  to  follow. 

But  It  Is  Insisted  that  the  opinion  of  the 
chancellor  was  not  the  opinion  of  the  court 
in  that  case.  Such  Is  not  my  conclusion. 
The  chancellor  unquestionably  delivered  the 
Judgment  of  the  court,  and  certainly  there 


was  no  other  opinion  given  In  the  ease  which 
conflicted  in  any  way,  or  was  in  the  least 
Inconsistent  with  the  opinion  of  the  chan- 
cellor. It  Is  true  that  Judge  Wootten  deliv- 
ered an  opinion  upon  another  ground,  but  In 
no  particular  did  the  opinion  that  he  gave 
question  the  correctness  or  soundness  of  the 
opinion  of  the  chancellor.  Chief  Justice 
Comegys  was  the  other  member  of  the  court, 
but  he  said  nothing,  and  therefore  I  must  as- 
sume that  he  agreed  with  the  chancellor  in 
the  opinion  he  delivered. 

Again,  It  has  been  urged  that  there  has  been 
a  case  decided  in  the  superior  court  In  Sus- 
sex county  In  which  this  question  now  be- 
fore us  was  before  the  court  there,  and  in 
which  Chief  Justice  Comegys,  who  sat  In  the 
case  of  Knight  v.  Ferris,  held  a  different  po- 
sition from  that  which  Chancellor  Saulsbury 
announced  in  the  latter  case.  But  the  case 
referred  to  In  Sussex  county  is  not  report- 
ed, arid,  while  I  have  no  doubt  of  the  cor- 
rectness of  the  statements  made  as  to  the 
facts,  opinions,  and  decision  In  that  case,  still 
I  do  not  think  it  would-  be  a  wise  rule  or  good 
policy  to  accept  an  unreported  case  as  an 
authority  binding  on  us,  particularly  when 
there  has  been  a  prior  decision  of  the  same 
question  In  a  higher  court  of  the  state  dia- 
metrically opposed  to  the  ruling  and  decision 
In  the  unreported  case.  I  think  it  would  be 
a  bad  precedent  to  establish.  Moreover,  the 
case  referred  to  In  Sussex  county  was  heard 
in  the  superior  court,  which  Is  not  our  high- 
est court,  and,  if  we  should  be  controlled  by 
the  decision  in  that  case,  we  would  be 
obliged  to  absolutely  Ignore,  disregard,  and 
set  at  naught  an  adjudication  of  our  highest 
court,— the  court  of  errors  and  appeals. 

Allusion  has  been  made  also  to  the  case  of 
Hastings  v.  Henry,  2  Hardesty,  39,  40  Att.  — . 
But  it  will  be  observed  that  the  erase  of  action 
In  that  case  arose  in  Sussex  county,  and  was 
heard  by  the  court  in  the  same  county.  Any 
expression,  therefore,  as  to  the  character  of 
the  action,— whether  It  was  local  or  transi- 
tory,—was  purely  obiter  dictum;  and,  be- 
sides, that  question  was  not  mentioned  In 
the  opinion  delivered  by  the  court  In  that 
case.  I  admit  that  there  may  be  an  excep- 
tional case— as  there  was,  according  to  my 
judgment  in  Sussex  county  at  the  last  term 
of  this  court— to  which  the  superior  court 
might  disregard  a  decision  of  the  same  court, 
where  It  believed  that  the  decision  in  the 
prior  case  was  manifestly  wrong,  and  that 
the  court  might  in  such  a  case  correct  Its 
own  error.  But  I  cannot  take  the  extreme 
position  that  the  superior  court  can  reverse 
or  disregard  a  decision  of  the  court  of  errors 
and  apppeals,  or  the  supreme  court,  the  high- 
est court  in  the  state.  That  I  believe,  would 
result  In  utter  and  absolute  confusion  as  to 
what  la  the  law  of  the  state,  and,  in  that 
event  I  fear  the  bar  would,  Indeed,  be  un- 
able to  say,  with  any  degree  of  certainty, 
what  would  be  held  to  be  the  law  In  any 
case.      While  expressing  no  opinion  aa  to 
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whether  this  would  be  regarded  as  a  local 
or  transitory  action  If  the  question  were  a 
new  one,  I  base  my  opinion  now  upon  this 
fact:  that  this  question  has  been  decided  by 
the  highest  court  of  this  state,  and  I  must 
therefore  regard  this  action  as  local,  and 
not  transitory.  There  is  certainly  no  report- 
ed case  which  holds  that  a  decision  of  the 
court  of  errors  and  appeals,  or  supreme 
court,  may  be  overruled  by  a  decision  of  the 
superior  court 

LORE,  a  J.    Let  the  rule  be  discharged. 


(1  Pen.  63) 

QUILLEN  t.  BETTS. 

(Superior  Court  of  Delaware.    Sussex.    Oct. 

18, 1897.) 

Trespass — Plea— Isrfes—  Evidence — Boundaries 
Possession— Partition  Fence— Trees—Courses 
and  Distances  —  Rbcitai*  in  Deeds  —  Dak- 
ages. 

1.  In  trespass  to  real  property,  the  plea  "not 
guilty"  puts  in  issue,  not  only  the  fact  of  tres- 
pass, but  also  the  possessory  title  of  plaintiff. 

2.  In  trespass,  defendant  can  prove  title  in 
himself  under  plea  of  not  guilty. 

3.  Claiming  certain  lines  as  boundaries  of  land 
indicates  an  act  of  ownership  thereof. 

4.  In  trespass,  license  or  privilege  cannot  be 
proved  under  a  plea  of  not  guilty. 

5.  To  support  trespass,  plaintiff  must  prove 
that,  at  the  time  alleged,  he  had  the  actual  pos- 
session of  the  land,  by  himself  or  his  servant. 

6.  In  a  case  of  possession  of  land  in  common, 
the  law  adjudges  the  rightful  possession  to  him 
who  has  the  legal  title. 

7.  When  persons  have  common  possession  of 
land,  and  one  of  them  has  the  legal  title,  no 
length  of  holding  of  the  others  can  give  title  by 
possession,  as  against  the  owner  of  the  legal  ti- 
tle. 

8.  A  partition  fence  is  presumed  to  be  the 
common  property  of  both,  until  the  contrary*  is 
shown. 

9.  A  tree  standing  directly  on  the  line  between 
adjoining  owners  is  the  common  property  of 
both. 

10.  In  ascertaining  boundaries  from  title  pa- 
pers, he  who  has  the  oldest  title  is  entitled  to 
take  his  courses  and  distances,  go  where  they 
may. 

11.  When  a  deed  calls  for  natural  and  known 
boundaries,  they  govern,  to  the  exclusion  of 
courses  and  distances. 

12.  When  a  deed  gives  courses  and  distances, 
they  govern,  disregarding  the  quantity  of  acres. 

13.  In  trespass,  if  the  recitals  in  the  deeds  in 
defendant's  title,  together  with  long  possession 
and  other  controlling  circumstances,  show  that 
there  must  have  been  a  conveyance,  which 
would  sunnly  the  missing  link  in  defendant's 
paper  title,  such  fact  may  be  found,  provided 
such  recitals,  possession,  and  circumstances  are 
of  such  character  that  they  can  be  accounted  for 
only  on  the  assumption  of  such  conveyance. 

14.  In  trespass,  if  defendant  went  on  plain- 
tiffs land  without  leave  or  license,  plaintiff  is 
entitled  to  nominal  damages,  though  no  special 
damages  be  proved. 

Action  of  trespass  by  Ebe  D.  Quillen  against 
Thomas  W.  Betts.    Verdict  for  defendant. 

Action  of  trespass  quare  clausum  fregit,  to 
recover  damages  for  trespass  by  defendant  up- 
on plaintiffs  land,  located  in  Baltimore  hun- 
dred, Sussex  county,  consisting  in  the  cutting 
down  of  certain  trees,  the  tearing  away  of  a 


fence,  the  fining  up  of  a  ditch  on  one  part,  and 
the  opening  of  a  ditch  on  another  part,  of  said 
land.  The  defendant's  pleas  were  "not  guilty" 
and  "statute  of  limitations."  Under  said  pleas 
the  defendant  sought  to  Introduce  evidence 
tending  to  show  that  the  title  to  the  said  land 
was  In  -the  defendant,  and  not  In  the  plain- 
tiff. This  was  objected  to  by  counsel  for  plain- 
tiff, on  the  ground  that  under  the  plea  of  not 
guilty  such  proof  was  not  admissible,  and  could 
only  be  given  under  the  plea  of  llberum  tene- 
mentum. 

0.  W.  Cullen  and  C.  M.  Cullen,  for  plaintiff 
Charles  F.  Richards,  R.~  O.  White,  and  R.  EL 
Richards,  for  defendant 

LORE,  0.  J.  In  1  Oh.  PI.  *501,  *503,  we 
find  the  rule  laid  down  as  follows:  "In  tres- 
pass to  real  property,  this  plea  formerly  not 
only  put  in  issue  the  fact  of  the  trespass,  but 
also  the  possessory  title  or  right  of  the  plain- 
tiff, because  the  declaration,  as  before  shown, 
states  the  plaintiff's  title  to  the  close,  by  the 
allegation  that  it  was  the  close  of  the  plain- 
tiff, a  matter  which  Is  plainly  denied  by  the 
general  Issue  "not  guilty  of  the  said  trespasses,' 
etc.  It  followed  that  before  the  recent  rules 
—and  we  are  not  under  those— any  title,  wheth- 
er freehold  or  possessory,  in  the  defendant  or 
a  person  under  whom  he  claimed,  might  be  giv- 
en In  evidence  under  'not  guilty/  If  such  title 
showed  that  the  right  of  possession,  which  was 
necessary  In  order  to  support  trespass,  was  not 
In  the  plaintiff,  but  in  the  defendant  or  the 
party  under  whom  he  justified.  *  *  •  There 
are  some  instances  In  which,  although  it  was 
not  heretofore  essential,  yet  It  might  be  judi- 
cious to  plead  specially  the  defendant's  tide  or 
the  title  of  the  party  under  whom  he  had  au- 
thority to  commit  the  acts  complained  of." 
The  rule  could  not  be  expressed  more  tersely 
than  Chltty  puts  It  Under  that  authority,  we 
are  bound  to  admit  this  evidence.  The  de- 
fendant can  show  any  title,  either  a  possessory 
or  freehold  right,  and  can  show  a  superior 
right  to  the  party  plaintiff.  In  other  words, 
he  can  prove  title  under  the  plea  of  not  guilty. 

C.  W.  Cullen  (questioning  one  of  the  wit- 
nesses): "Did  the  plaintiff  show  you  a  line  on 
the  southern  end  of  his  land?" 

(Objected  to  by  defendant's  counsel,  as  call- 
ing for  a  statement,  and  not  an  overt  act  of 
ownership  on  the  part  of  plaintiff.) 

LORE,  0.  J.  We  think  any  act  of  owner- 
ship by  plaintiff,  indicating  any  line  or  corner 
of  the  land  in  dispute,  would  be  admissible  for 
what  it  Is  worth.  It  must  be  a  claim,  not  a' 
mere  statement  Pointing  out  the  boundaries 
of  his  land  indicates  an  act  of  ownership. 

The  defendant  was  questioned  by  Mr.  Rich- 
ards as  to  the  removal  of  the  alleged  division 
fence  between  the  plaintiff's  and  defendant's 
land,  and  asked  why  the  rails  were  removed. 
The  defendant  proceeded  to  state:  "Mr.  Quil- 
len told  me  right  there,  In  the  presence  of  wit- 
nesses, to  tear  the  old  fence  out:  that  it  was 
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no  good;  that  tt  might  do  to  patch  up  with, 
or;to  haul  op  and  born.  He  said,  Tear  the  old 
fence  out,  and  throw  my  half  of  the  rails  over 
in  my  field.'  He  pointed  out  the  old  ditch, 
and  said,  'I  might  cat  a  new  ditch  on  that 
line.' " 

O.  W.  Guuen,  for  plaintiff,  objected  to  the 
above  line  of  testimony,  on  the  ground  that  H 
tended  to  show  license  or  privilege  to  remove 
the  fence  and  cut  the  ditch,  when  there  was 
no  plea  of  license  entered  by  the  defendant 

LORE,  0.  J.  We  recognize  the  correctness 
of  yonr  position,  but  Jt  seems  to  as  that  the 
application  4s  a  little  too  close.  As  to  this 
fence  and  this  line,  they  have  been  spoken  of 
on  both  sides,  and  they  are  intermingled,  and 
are  almost  Inseparable  In  this  case;  and  the 
statements  about  the  dealings  as  to  the  old 
ditch  and  the  new  ditch  and  the  old  fence  are 
so  mixed  up  mat  we  cannot  make  It  any  one 
man's  land  as  a  matter  of  license;  and:  It  must 
go  in  under  the  testimony  that  has  been  put  in, 
so  far  as  it  relates  to  the  location  of  the  line. 

LORE,  O.  J.  (charging  Jury).  Ebe  D.  Quil- 
len, the  plaintiff' in  this  action,  complains  of 
Thomas  W.  Betts,  the  defendant,  of  a  plea  of 
'trespass  quare  clausum  fregit.  The  plain- 
tiff claims  that,  at  divers  times  during  the 
.year  1893,  Betts,  the  defendant,  trespassed 
upon  his  land,  and  there  cut  down  his  trees 
growing  thereon,  tore  down  and  removed  his 
fence,  and  dug  a  ditch  or  ditches,  whereby  he 
.has  sustained  injury,  and  asks  for  such  dam- 
ages as  he  has  proved.  The  defendant  con- 
tends that  he  did  not  commit  any  trespass; 
that  the  fence  he  tore  down  was  a  line  fence; 
the  ditch  dug  was  on  the  line,  as  recog- 
inized  by  the  plaintiff;  and  that  what  be  did 
was  done  with  the  knowledge  and  consent  of 
•the  plaintiff.  It  is  for  yon  to  ascertain  by 
your  verdict  whether  a  trespass  has  been 
committed  or  not.  The  case  grows  out  of  a 
dispute  as  to  the  correct  boundary  or  division 
line  between  the  adjoining  lands  of  the  plain- 
tiff and  the  defendant  To  support  this  ac- 
tion, the  plaintiff  must  show  by  a  preponder- 
ance of  evidence  that,  at  the  time  the  alleged 
trespass  was  committed,  he  had  the  actual 
possession  of  the  land  by  himself  or  his  serv- 
ant. You  should  therefore  be  Informed  as 
to  what  is  such  a  possession  as  will  support 
this  action.  In  a  case  of  common  possession 
'by  two  or  more  persons,  the  law  adjudges  the 
rightful  possession  to  him  who  has  the  legal 
title;  and  no  length  of  holding  in  such  case 
can  give  title  by  possession  against  such  legal 
title.  Bartholomew  v.  Edwards,  1  Houst  17. 
If  the  fence  which  was  torn  down  and  remov- 
ed was  a  partition  fence  between  the  land  of 
these  two  adjoining  owners.  It  Is  presumed 
to  be  the  common  property  of  both,  unless  the 
contrary  Is  shown.  If  it  is  proved  to  have 
been  originally  built  upon  the  land  of  one  of 
them,  It  Is  his;  but  if  it  were  built  equally 
upon  the  land  of  both,  though  at  their  Joint 
.  expense,  each  is  the  owner  in  severalty  of  the 


part  standing  on  his  land.  2  Green!  Ev. 
i  617.  So,  if  a  tree  stands  directly  upon  the 
line  between  adjoining  owners,  so  that  the 
line  passes  through  it,  it  is  the  common  prop- 
erty of  both,  whether  it  be  marked  as  a 
boundary  or  not  2  Greenl.  Ev.  f  617;  Grif- 
fin v.  Blxby,  12  N.  H.  464.  Therefore,  if  yon 
believe  that  a  line  tree  was  cut  down  and 
taken  away  by  the  defendant,  or  that  the 
fence  torn  down  and  removed  was  a  division 
fence  In  joint  possession,  or  was  wholly  or 
partly  on  the  land  of  Quillen,or  that  the  ditch 
was  cut  entirely  or  partly  on  the  land  of 
Quillen,  without  his  consent  in  either  case 
your  verdict  should  be  for  the  plaintiff,  inas- 
much as  there  was  no  plea  of  license  on  the 
part  of  the  defendant  in  this  case,  and  there- 
fore no  evidence  of  a  license  or  of  the  consent 
of  Quillen  Was  or  could  be  properly  given; 
and'  all  such  evidence,  if  any  there  be,  must 
be  disregarded  and  thrown  out  of  the  case  In 
ascertaining  your  verdict  In  ascertaining 
boundaries  from  title  papers,  he  who  has  the 
oldest  title  is  entitled  to  take  his  courses  and 
distances,  go  where  they  may.  Where  a  deed 
calls  for  natural  and  known  boundaries,  you 
are  to  go  to  those  boundaries,  disregarding 
courses  and  distances.  -If  the  deed  gives 
courses  and  distances,  and  not  known  bound- 
aries, y6n  are  to  go  by  courses  and  distances, 
disregarding  the  quantity  of  acres.  Hunter 
v.  Lank,  1  Harr.  (Del.)  10. 

If  the  recitals  In  the  deeds  from  Solomon 
Evans  to  Abram  Dalsey,  from  Elijah  Evans  to 
Solomon  Evans,  and  from  Purnal  Johnson, 
sheriff,  to  Ebe  Walter,  produced  In  defend- 
ant's title,  together  with  long  possession  and 
other  controlling  circumstances  in  the  case, 
satisfy  you  that  there  must  have  been  a  con- 
veyance of  the  land  now  owned  by  Thomas  . 
W.  Betts  to  Thomas  Drury,  or  that  Drury 
owned  the  land,  and  by  this  means  supplies 
the  missing  link"  in  defendant's  paper  title, 
you  may  so  find,  provided  such  recital,  posses- 
sion, and  circumstances  are  of  such  charac- 
ter that  they  can  be  accounted  for  only  on 
the  assumption  of  such  conveyance,  or  that 
such  possession  otherwise  would  have  been 
unlawful,  or  could  not  be  satisfactorily  ex- 
plained. 1  Greenl.  Ev.  §  46;  White  v.  Lor- 
lng,  24  Pick.  822.  In  trespass  to  real  prop- 
erty, the  plea  of  not  guilty  puts  In  issue  not 
only  the  fact  of  trespass,  but  also  the  posses- 
sory right  of  the  plaintiff,  because  the  decla- 
ration states  the  plaintiff's  title  to  the  close 
by  alleging  that  It  was  the  close  of  the  plain- 
tiff,—a  matter  that  is  plainly  denied  by  the 
general  issue  "not  guilty."  It  follows  that 
any  title,  whether  freehold  or  possessory  in 
the  defendant  or  person  under  whom  he 
claims,  might  be  given  in  evidence  under  "not 
guilty."  1  Chit  PL  601.  This  notwithstand- 
ing he  had  withdrawn  the  plea  of  "liberum 
tenementnm." 

Applying  the  principles  of  law  as  we  have 
stated  them  above  to  the  facts  In  this  case, 
It  is  for  you  to  say  whether,  under  the  evi- 
dence in  this  case,  the  defendant  did  or  dM 
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not  commit  a  trespass.  If  he  Old,  your  ver- 
dict should  be  for  the  plaintiff.  If  he  was 
present  aiding  or  abetting  in  the  committing 
of  the  trespass,  or  If  he  ordered,  Incited,  or 
advised  the  parity  who  afterwards  committed 
the  trespass,  he  would  be  equally  liable  as  if 
he  committed  It  in  person.  "  It  Is  not  neces- 
sary for  the  plaintiff  to  prove  that  the  act 
was  done  by  the  defendant  with  any  wrong- 
ful intent;  It  Is  sufficient  If  It  was  without  a 
justifiable  cause  or  purpose,  though  It  were 
done  accidentally  or  by  mistake.  2  Greenl. 
Bv.  i  622.  If  you  believe  from  the  evidence 
that  any  trespass  was  committed  by  the  de- 
fendant, as  alleged,  the  plaintiff  wfll  be  en- 
titled to  your  verdict,  and  for  such  damages 
as  he  may  have  proved.  If  It  be  proved  that 
the  defendant  went  upon  the  plaintiff's  lane! 
without  leave  or  license,  the  plaintiff  would 
be  entitled  to  nominal  damages,  though  no 
special  damages  be  proved.  No  such  leave 
or  license  could  be  proved,  because  there  was 
no  plea  under  which  such  evidence  could  be 
admitted. 

Verdict  for  defendant. 


<70  conn.  <m» 
NEW  YORK,  N.  H.  ft  H.  R.  CO.  et  aL  v. 
CITY  OP  NEW  HAVEN. 

(Supreme  Court  of  Errors  of  Connecticut.    March 
2,  1898.) 

fUiutOADs—  Gram  Crossings—  Cownwowoir— 

FOWKBS  OF  OlTT. 

1.  Under  Gen.  St  %  8481,  requiring  that,  when 
a  new  highway  or  a  new  portion  of  a  highway 
should  thereafter  be  constructed  across  a  rail- 
road, it  should  pass  over  or  under  the  railroad,  a 
grade  crossing  could  not  be  constructed,  or  a 
partially  constructed  crossing  be  completed; 
though  the  highway  had  been  previously  laid 
out  across  the  tracks,  and  the  crossing  thus 
made  had  been  used  to  some  extent  for  pur- 
poses of  public  travel,  but  had  not  been  com- 
pleted so  as  to  be  passable  by  vehicles. 

2.  New  Haven  City  Charter,  §  31  (9  Sp.  Laws, 
p.  287),  gives  the  common  council  exclusive  con- 
trol of  its  streets,  and  exclusive  power-  to  lay  out 
and  repair  highways.  Gen.  St.  g  3499  (enacted 
after  the  passage  of  section  31,  supra),  requires 
railroad  companies  to  guard  the  rails  of  their 
tracks  by  planks  at  grade  crossings,  and  provides 
that,  in  case  of  their,  failure  to  do  so,  the  rail- 
road commissioners  shall,  on  application,  make 
such  order  as  may  be  necessary  to  enforce  the 
act.  At  the  time  of  the  enactment  of  section  31, 
there  were  public  statutes  in  force  giving  the  rail- 
road commissioners  control  over  all  highways  at 
grade  crossings.  Held,  that  the  provisions  of  sec- 
tion 3499,  in  so  far  as  they  conflict  with  section 
31,  must  control. 

3.  Under  Gen.  St  §  8489,  requiring  railroad 
companies  to  guard  the  rails  of  their  tracks  by 
planks  at  grade  crossings,  and  providing  that  if 
the  mayor  of  any  city  shall  represent  to  the  rail- 
road commissioners  that  any  company  has  failed 
to  comply  with  such  requirement  in  regard  to  any 
highway  in  the  city,  such  commissioners  shall 
make  such  order  as  may  be  necessary  to  enforce 
the -requirement  city  authorities  have  no  power 
to  require  a  railroad  company  to  construct  or  re- 
pair crossings  by  planking  the  rails  or  to  perform 
such  work  by  their  agents,  but  their  only  rem- 
edy is  by  application  to  the  railroad  commission- 
ers. 


Appeal  from  superior  court,  New  Haven 
county;   A.  T.  Roraback,  Judge. 

Suit  by  the  New  York,  New  Haven  &  Hart- 
ford Railroad  Company  and  others  against 
the  city  of*  New  Haven  to  restrain  defendant 
from  constructing  any  crossing  upon  the 
roadbed  of  the  plaintiffs  at  certain  streets  in 
the  defendant  city.  The  case  was  tried  to 
the  court  upon  the  plaintiffs'  demurrer  to  the 
defendant's  second  defense.  The  court  sus- 
tained the  demurrer  (following  a  ruling  of 
Thayer,  J.,  In  sustaining  a  similar  demurrer 
at  an  earlier  stage  of  the  cause),  and  ren- 
dered judgment  for  plaintiffs,  and  the  de- 
fendant appealed.   No  error. 

The  complaint  contained  three  counts,  and 
alleged  that  within  the  limits  of  the  city  two 
certain  whys,  known,  respectively,  as  "Ivy 
Street"  and  "Hazel  Street"  run  up  to  and' 
abut  upon  the  layout  of  the  railroad  where 
its  tracks  are  constructed,  and  which  is  own- 
ed In  fee  by  the  New  Haven  ft  Northampton 
Railroad  Company,  of  which  company  the 
New  York,  New  Haven  &  Hartford  Railroad 
Company  are  lessees;  that  said  ways  have 
never  been  constructed  across  the  rails  and 
layout  of  the  plaintiffs;  that  the  portions  of 
said  ways  within  the  limits  of  the  layout  of 
the  railroad  have  long  since  been  abandoned 
and  discontinued,  and  have  been  impassable 
In  vehicles,  by  reason  -of  ditches  and  em- 
bankments within  the  former  lines  of  said 
ways,  and  by  reason  of  the  absence  of  plank- 
ing or  other  means  for  making  said  cross- 
ings passable;  that  In  September,  1896,  the 
boards  of  aldermen  and  councilmen  of  New 
Haven  passed  an  order  "that  the  board  of 
public  works  should,  by  grading  and  plank- 
ing, construct  crossings  within  the  lines  of 
the  layout  of  said  Ivy  street  and  Hazel 
street,  so  as  to  make  a  way  over  the  tracks 
of  said  railroad  at  grade  passable  for  ve- 
hicles and  travelers";  that  Bald  city,  through 
its-- board  of  public  Works,  threatens  to 'open 
said  streets  and  construct  the  same  over  and 
across  the  property  of  the  plaintiffs,  and 
thereby  establish  two  dangerous  grade  cross- 
ings, contrary  to  the  policy  and  the  statutes 
of  the  state;  and  that  the  defendant  through 
Its  officers  and  agents,  threatens  unlawfully 
to  enter  upon,  plank,  timber,  and  otherwise 
construct  a  crossing  and  passageway  across 
the  layout  and  rails  of  the  plaintiffs  at  said 
places.  In  one  of  Its  answers,  the  defendant 
alleged  that  said  Hazel  and  Ivy  streets  were, 
and  for  more  than  30  years  had  been,  high- 
ways, and,  as  such,  had  existed  across' the 
railroad  tracks  of  the  plaintiffs,  and  during 
all  that  period  had  been  open  to  public  trav- 
el, and  been  used  by  the  public  for  the  pur- 
poses of  travel.  The  plaintiffs  demurred  to 
this  answer,  upon  the  ground  that  it  did  not 
appear  that  said  city  had  the  right  to  con- 
struct or  order  the  construction  of  a  pas- 
sageway across  said  layout  This  demurrer 
was  sustained  by  the  court  The  defendant 
also  filed  a  second  defense  to  all  the  counts 
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of  the  complaint,  which  was  as  follows:  "(1) 
Said  Hazel  and  Ivy  streets  are  and  have  been 
highways  for  more  than  thirty  years;  and, 
as  such,  have  existed  across  the  railroad 
tracks  of  the  plaintiffs,  and  during  'all  of  said 
period  they  have  been  open  to  public  travel, 
and,  as  such,  have  been  used  for  the  pur- 
poses of  public  travel."  "(2)  The  defendant 
admits  the  passage  of  the  order  referred  to 
in  paragraphs  4  and  5  of  the  plaintiffs'  first 
and  second  counts."  "(3)  It  Is  the  duty  of 
the  plaintiffs  to  plank  said  crossings,  and 
said  city  Intends  to  take  all  legal  steps  to 
compel  the  planking  of  said  crossings;  and 
It  is  admitted  that  said  city  did  intend  to 
place  planks  between  the  rails  on  said  cross- 
ings within  the  limits  of  the  said  highways, 
taking  all  necessary  precautions  for  the  safe- 
ty of  the  public  and  those  traveling  on  the 
trains  of  the  plaintiffs,  in  case  the  plaintiffs 
failed  to  fulfill  their  duty."  The  plaintiffs 
demurred  to  this  answer,  upon  the  ground 
that  "even  if  Hazel  and  Ivy  streets,  respec- 
tively, are  highways,  and  it  is  the  dnty  of 
said  plaintiffs  to  plank  said  crossings,  it  does 
not  appear  that  the  city  has  the  right  to 
construct  or  order  the  construction  of  a 
passageway  across  said  layout,  or  to  place 
planks  between  the  rails  on  said  crossings 
within  the  limits  of  said  highways,  even 
though,  In  so  doing,  it  take  all  necessary  pre- 
cautions for  the  safety  of  the  public  and 
those  traveling  on  the  trains  of  the  plaintiff 
the  New  York,  New  Haven  &  Hartford  Rail- 
road Company,  until  It  shall  first  have  ex- 
hausted all  legal  means  for  compelling  said 
plaintiff  the  New  York,  New  Haven  &  Hart- 
ford Railroad  Company  to  construct  said 
passageways  as  aforesaid."  The  court  sus- 
tained this  demurrer,  and  rendered  Judg- 
ment permanently  restraining  the  defendant 
from  entering  upon  the  roadbed  of  the  plain- 
tiffs for  the  purpose  of  laying  any  plank  or 
placing  any  substance  between  the  rails  or 
upon  the  ties  of  the  railroad  tracks  or  road- 
bed of  the  plaintiffs.  The  sustaining  of  these 
demurrers,  and  the  rendering  of  said  judg- 
ment In  favor  of  the  plaintiffs,  are  the  rea- 
sons of  appeal  assigned  by  the  defendant 

William  H.  Ely,  for  appellant  George  D. 
Watrous  and  Edward  G.  Buckland,  for  ap- 
pellees. 

HALL,  J.  The  complaint  alleges  that  nei- 
ther Ivy  nor  Hazel  street  has  ever  been  con- 
structed across  the  layout  and  rails  of  the 
plaintiffs,  and  that  that  portion  of  each  of  said 
streets  within  the  limits  of  the  layout  of  the 
railroad  is,  and  for  a  long  time  has  been,  im- 
passable In  vehicles,  by  reason  of  ditches  and 
embankments  and  the  absence  of  planking. 
The  defendant  answers  that  said  streets  for 
more  than  30  years  have  been  highways, 
and,  as  such,  have  existed  across  the  railroad 
tracks  of  the  plaintiffs,  open  to  public  travel, 
and  used  for  the  purposes  of  public  travel. 
The  plaintiffs  demur  to  this  answer.    There 


seems  to  be  some  doubt  from  the  pleadings 
whether  grade  crossings  have  ever  been  con- 
structed over  the  plaintiffs'  tracks  at  the  places 
In  question,  nor  is  it  entirely  clear  from  the 
record  what  the  contention  of  the  defendant  Is 
as  to  the  power  of  the  city  of  New  Haven  in 
the  construction  of  these  crossings.  The  order 
of  the  court  of  common  council  of  New  Haven, 
which  the  answer  admits  to  have  been  passed, 
directs  the  board  of  public  works,  "by  grading 
and  planking,"  to  "construct  crossings  within 
the  lines  of  the  layout  of  said  Ivy  street  and 
Hazel  street,  so  as  to  make  a  way  over  the 
tracks  of  said  railroad  at  grade  passable  for 
vehicles  and  travelers."  If  It  be  the  defend- 
ant's claim  that  because  Ivy  and  Hazel  streets 
were  laid  out  as  highways  30  years  ago  across 
the  plaintiffs'  tracks,  and  that  though  the  cross- 
ings have  at  no  time  been  actually  completed 
across  the  rails  of  the  plaintiffs'  railroad,  and 
have  never  been  constructed  so  as  to  be  pass- 
able by  vehicles,  yet  because  those  streets  have 
been  open  across  the  tracks,  and  have  been 
used  to  some  extent  for  the  purposes  of  public 
travel  during  that  period,  the  city  may  now 
construct  grade  crossings  at  these  points,  or 
may,  by  grading  and  planking,  complete  the 
partially  constructed  crossings,  so  as  to  render 
them  passable  in  vehicles,  such  claim  Is,  In  our 
opinion,  untenable.  Section  3481  of  our  Gen- 
eral Statutes  prohibits  the  construction  of  a 
highway  or  a  new  portion  of  a  highway  across 
a  railroad  at  grade.  This  section  does  not 
mean  that  highways  which  have  been  laid  out 
as  such  across  the  tracks  of  a  railroad  at  grade 
before  the  passage  of  the  act  can,  after  the  en- 
actment of  the  law,  be  constructed  across  the 
rails  at  grade.  It  is  not  the  laying  out,  but  the 
construction,  of  the  highways  across  a  railroad, 
which  Is  required  by  statute  to  be  over  or  under 
the  railroad.  Smith  v.  Town  of  New  Haven, 
50  Conn.  203,  210,  22  AU.  148.  ' 

Even  though  these  highways  were  laid  out 
across  the  plaintiffs'  tracks  many  years  before 
the  passage  of  the  act  of  1883,  and  though  the 
construction  of  the  highways  across  the  tracks 
had  been  partially  finished,  and  so  as  to  ad- 
mit of  their  use  in  some  of  the  ordinary 
methods  of  public  travel,  but  not  in  others, 
—as  for  foot  travelers,  but  not  for  vehicles, 
— neither  the  court  of  common  council  nor  the 
railroad  commissioners  had  authority,  after 
this  law. had  gone  Into  operation,  to  order  the 
completion  of  the  construction  of  the  crossings 
at  grade.  If  such  partial  construction  of  the 
highway  is  to  be  completed,  it  must  be  over 
or  under  the  railroad,  as  may  be  directed  by 
the  railroad  commissioners.  This  court,  in  the 
case  of  New  York  &  N.  E.  R.  Co.  v.  City  of 
Waterbury,  55  Conn.  19-24,  10  AU.  163,  in 
speaking  of  the  purpose  of  this  act,  said:  "It 
means  that  although  a  highway  may  have  been 
previously  laid  out,  partially  constructed,  and 
even  built  upon,  If  it  has  not  actually  been 
completed  for  public  use  across  the  rails  of 
the  railway,  such  crossing  shall  not  thereafter 
be  made."  And  again:  "If  it  [referring  to  the 
highway  then  under  discussion]  had  been  le- 
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gaily  laid  out,  the  construction  of  any  portion 
of  It  across  the  plaintiff's  railway  at  grade  be- 
came illegal  before  it  was  accomplished."  But 
She  record  before  us  does  not  furnish  a  com- 
plete history  of  the  construction  of  these  cross- 
ings, nor  full  Information  as  to  their  present 
condition.  We  must  therefore  consider  the 
case  In  another  of  its  possible  aspects.  Let 
us  assume  that  the  construction  of  these  cross- 
ings had  been  fully  completed  for  public  travel 
in  all  Its  ordinary  forms  before  the  passage  of 
the  act  of  1883,  but  that  at  the  present  time, 
In  order  to  render  public  travel  across  the  rail- 
road at  these  points  safe  and  convenient,  It  is 
necessary  that  the  rails  should  be  protected  or 
guarded  by  planks  or  timbers  placed  between 
and  Immediately  outside  of  the  tracks;  may 
the  agents  of  the  city,  under  an  order  of  the 
court  of  common  council,  enter  upon  the  layout 
of  the  railroad,  and  construct  or  repair  the 
crossing  by  laying  such  planks  and  timbers? 
We  think  It  clear  that  they  cannot,  and  that 
the  city  can  neither  do  this  work  by  Its  own 
agents,  nor  authoritatively  order  it  to  be  done 
by  the  railroad  company,  even  after  the  refusal 
of  the  latter  to  perform  It.  This  work,  though 
for  the  benefit  of  those  who  use  the  highways, 
should  be  performed,  so  that  neither  the  act 
nor  the  method  of  construction  will  unneces- 
sarily Interfere  with  the  operation  of  the  plain- 
tiffs' railroad,  and  so  as  In  the  least  degree 
possible  to  endanger  life  and  property.  Mani- 
festly, it  can  best  be  so  performed  by  and  un- 
der the  direction  of  the  experienced  employes 
and  officers  of  the  railroad  company.  Section 
3490  of  the  General  Statutes  expressly  requires 
this  work  to  be  done  by  the  company  operat- 
ing the  railroad  crossed  by  such  highway. 
The  city  of  New  Haven  would  not  be  liable  for 
an  Injury  to  person  or  property  caused  by  the 
unprotected  and  unguarded  condition  of  these 
railroad  tracks.  Section  2873  of  the  General 
Statutes,  providing  an  action  for  Injuries  sus- 
tained by  reason  of  defective  roads  and  bridges, 
enacts  "that,  when  the  injury  is  caused  by  a 
structure  legally  placed  on  such  road  by  a 
railroad  company,  it,  and  not  the  party  bound 
to  keep  the  road  in  repair,  shall  be  liable  there- 
for." The  tracks  of  a  railroad  are  a  structure, 
within  the  meaning  of  this  provision.  Lee  v. 
Town  of  Barkhampsted,  46  .Conn.  213,  218. 

It  is  claimed  by  the  defendant  that  section 
31  of  Its  charter,  giving  the  court  of  common 
council  sole  and  exclusive  authority  and  con- 
trol over  all  streets  and  highways  within  the 
limits  of  said  city,  and  sole  and  exclusive  pow- 
er to  lay  out,  make,  or  order  and  repair  such 
highways  (9  Sp.  Laws  Conn.  p.  287),  empow- 
ers the  city  to  construct  these  crossings.  The 
plaintiffs  contend  that,  under  section  3496  of 
the  General  Statutes,  this  work  must  be  done 
by  the  railroad  company,  and  not  by  the  city, 
and  mat,  upon  the  refusal  or  failure  of  the 
railroad  company,  Its  performance  can  be  com- 
pelled only  by  the  order  of  the  railroad  com- 
missioners. By  the  law  of  this  state,  the  rail- 
road commissioners,  and  not  the  municipal 
authorities,  have  sole  original  jurisdiction  of 


questions  relating  to  changes  In  highways 
at  grade  crossings,  when  the  determination  of 
such  questions  affects  the  safety  of  the  public. 
State's  Attorney  v.  Selectmen  of  Branford,  SB 
Conn.  402-411,  22  Atl.  336.  In  view  of  the 
public  statutes  giving  the  railroad  commission- 
ers the  control  over  highways  at  grade  cross- 
ings, which  were  in  force  at  the  time  of  the 
passage  of  the  act  of  1881,  amending  the  de- 
fendant's charter,  and  of  the  public  laws  upon 
that  subject  which  have  been  since  enacted, 
the  language  of  section  31  of  the  city  charter 
should  not  be  interpreted  literally.  It  must  be 
construed  with  reference  to  these  general  laws; 
and  the  general  laws  concerning  the  control  of 
highways  at  grade  crossings,  in  so  far  as  they 
conflict  with  the  provisions  of  section  31,  must 
control.  The  subject  of  the  relative  powers, 
over  highways  at  railroad  crossings,  of  the 
court  of  common  council  of  New  Haven,  as 
defined  by  section  31  of  its  charter,  and  those 
of  the  railroad  commissioners,  under  the  gen- 
eral laws  of  the  state,  has  been  recently  con- 
sidered by  this  court  In  the  cases  of  Cullen  v. 
Railroad  Co.,  66  Conn  211,  33  Atl.  910,  and 
Tallmadge  v.  Railroad  Co.,  66  Conn.  222,  33 
AtL  910. 

It  Is  our  conclusion  that  the  city  authorities 
of  New  Haven  have  neither  the  power  to 
order  the  railroad  company  to  construct  or 
repair  these  crossings  by  planking  or  timber- 
life  them,  nor  to  perform  this  work  of  con- 
struction or  repairing  by  the  agents  of  the 
city;  that  if  this  work  may  now  be  lawfully 
done,  and  this  crossing  be  made  passable  at 
grade,  the  only  remedy  of  the  city,  upon  the 
refusal  or  neglect  of  the  railroad  company  to 
perform  the  duty  Imposed  upon  it  by  statute, 
is  by  application  to  the  railroad  commission- 
ers, under  the  provisions  of  section  3499  of 
the  General  Statutes.  There  is  no  error.  The 
other  judges  concurred. 


(TO  Conn.  380) 
WILDMAN  v.  MUNGER  et  ux. 
(Supreme  Court  of  Errors  of  Connecticut.    March 
2,  1898.) 

Costs — Appealable  Ordbb— Statute— When  De- 
pendant Entitled  to  Costs. 

1.  An  order  denying  a  motion  for  costs,  on  the 
ground  that  the  cause  had  been  withdrawn  be- 
fore the  return  day,  and  before  it  bad  been  en- 
tered upon  the  docket  of  the  court,  is  a  final 
judgment,  and  is  appealable. 

2.  Under  Gen.  St.  f  990,  providing  that  "upon 
the  withdrawal  of  any  civil  action,  after  It  has 
been  returned  to  court,  and  entered  upon  the 
docket  and  after  an  appearance  has  been  entered 
for  the  defendant,  a  judgment  for  costs,  if  claim- 
ed by  him,  shall  be  rendered  in  his  favor,  but  not 
otherwise,  where  a  cause  is  withdrawn  before 
the  return  day,  and  before  it  had  been  entered 
on  the  docket  of  the  court,  defendant  is  entitled 
to  costs,  provided  he  enters  in  time  and  claims 
costs. 

Appeal  from  court  of  common  pleas,  Fair- 
field county;  Howard  J.  Curtis,  Judge. 

Action  by  Alexander  Wlldman  against  Ed- 
mund D.  Munger  and  wife  for  an  injunc- 
tion, brought  to  the  court  of  common  pleas 
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tor  Fairfield  county.  Temporary  Injunction 
granted  and  dissolved  In  vacation.  -  Suit  with- 
drawn by  plaintiff  before  return  day.  Entry 
of  defendants  for  costs,  and  motion  for  costs 
before  Curtis,  J.  Motion  denied,  and  appeal 
by  defendants.    Reversed. 

The  material  facts  In  the  case  are  the  fol- 
lowing: On  September  3,  1807,  the  plaintiff 
procured  the  Issuance  of  a  writ  and  complaint 
against  the  defendants,  setting  forth  an  equi- 
table cause  of  action,  and  praying  only  for 
an  injunction  returnable  on  the  first  Tuesday 
of  October,  1807,  to  said  court  of  common 
pleas.  On  the  day  the  writ  was  issued  a 
temporary  injunction  was  granted  ex  parte, 
and  duly  served  on  the  defendants.  On  the 
11th  of  September,  1897,  upon  motion  of  the 
defendants,  and  after  a  hearing  in  vacation, 
the  temporary  Injunction  was  dissolved.  The 
writ  was  returned  to  court  prior  to  September 
20,  1897,  and  on  that  day  the  defendants  filed 
a  written  notice  of  withdrawal,  and  the  case 
was  withdrawn.  The  case  "was  not  entered 
on  the  docket  until  October  6,  1897,  when,  at 
the  request  of  the  defendants,  the  clerk  en- 
tered It  on  the  docket  with  the  following  en- 
try: "Oct  6th,  '97.  Defendants  enter  case 
for  costs."  The  defendants  on  the  same  day 
filed  a  written  claim  for  costs  with  the  clerk. 
The  defendants  thereafter  made  a  motion  to 
the  court  for  a  judgment  for  costs,  "and  the 
court,  In  the  exercise  of  Its  discretion,  If  law- 
ful, would  have  allowed  costs  to  the  defend- 
ants to  the  extent  of  their  disbursements,  and 
$10  In  addition;  „but  the  court  held  that,  un- 
der the  circumstances  detailed  above,  It  had 
no  Jurisdiction,  and  no  authority  to  exercise 
its  discretion  in  favor  of  the  defendants." 
The  defendants  claimed  that  the  court  had 
jurisdiction  and  power  to  exercise  its  discre- 
tion in  granting  costs  in  the  case,  but  the 
court  overruled  the  claim,  and  denied  the  mo- 
tion for  costs.  The  reasons  for  the  court's 
action  are  stated  as  follows:  "Section  990  of 
the  General  Statutes  provides  under  what  cir- 
cumstances costs  may  be  awarded  upon  the 
withdrawal  of  a  civil  action.  The  statute  can 
have  but  one  construction,  to  wit,  that  It  is 
only  after  a  case  has  been  duly  returned  to 
court  and  entered  on  the  docket,  and  an  ap- 
pearance entered  for  the  defense,  that  such 
costs  can  be  allowed.  This  must  mean  that 
no  costs  can  be  allowed  upon  a  withdrawal 
before  the  return  day,  before  which  day  a 
case  cannot  be  considered  as  properly  docket- 
ed and  an  appearance  properly  entered." 

Howard  W.  Taylor,  for  appellants.  Henry 
A.  Purdy,  for  appellee. 

TORRANCE,  J.  Upon  the  argument  before 
this  court  the  plaintiff  claimed  that  no  appeal 
would  lie  in  this  case,  because  there  bad  been, 
as  he  claimed,  no  final  judgment,  and,  indeed, 
no  judgment  at  all,  rendered  In  the  case.  But 
if  the  case  was  properly  before  the  court  at 
all,  If  the  defendants  were  entitled  to  costs 
under  the  circumstances,  the  decision  or  de- 


termination of  which  they  complain  put  an 
end  to  the  suit  and  to  their  claim  for  costs, 
and,  if  they  are  entitled  tc  any  redress  at  all, 
they  can  have  It  only  by  way  of  appeal,  as 
here,  or  by-  writ  of  error;  and  they  can  have 
redress  in  neither  mode,  unless  the  action  of 
the  court  below  can  be  regarded  as  a  final 
Judgment,  within  the  meaning  of  the  statute 
allowing  an  appeal  of  this  kind  or  a  writ  of 
error.  In  Main  v.  School  Dlst,  18  Conn.  214, 
It  was  held  that  an  order  of  the  superior  court 
remanding  a  cause  to  the  county  court  could 
be  reviewed  upon  writ  of  error,  because  the 
appellant  would  be  otherwise  remediless;  and 
In  Woodruff  v.  Bacon,  34  Conn.  185,  an  order 
erasing  a  cause  from  the  docket  was  held  to 
be  a  final  Judgment,  which  could  be  reviewed 
upon  a  motion  In  error.  In  Fayerweather 
v.  Monson,  61  Conn.  431,  23  AtL  878,  it  was 
held  that  a  judgment  dismissing  an  applica- 
tion for  a  writ  of  prohibition  was  a  final 
Judgment,  from  which  an  appeal  lay.  The 
reasoning  of  the  court  In  these  cases  is  appli- 
cable In  the  present  case,  and,  if  the  law  Is 
so  that  the  defendants  were  entitled  to  costs, 
then  we  are  of  opinion  that  the  appeal  was 
well  taken. 

Whether  the  defendants  were  entitled  to 
costs  depends  upon  the  construction  of  sec- 
tion 990  of  the  General  Statutes,  which  reads 
as  follows:  "Upon  the  withdrawal  of  any 
civil  action  after  it  has  been  returned  to  court 
and  entered  upon  the  docket,  and  after  an  ap- 
pearance has  been  entered  for  the  defendant, 
a  judgment  for  costs,  If  claimed  by  him,  shall 
be  rendered  In  his  favor  but  not  otherwise; 
but  such  judgment  shall  not  be  rendered  aft- 
er the  expiration  of  six  months  from  the  date 
of  such  withdrawal;  and  no  costs  shall  be 
allowed,  which  accrued  after  actual  notice,  in 
writing,  of  the  withdrawal,  was  given  by  the 
plaintiff  to  the  defendant  or  his  attorney;  un- 
less good  reasons  therefor  shall  be  shown  to 
the  court"  The  court  below  held  that  this 
section,  allowing  a-  judgment  for  costs,  ap- 
plied only  to  cases  where  the  withdrawal 
takes  place  after  the  return  day,  and  not  to 
cases  where  it  takes  place  before  that  day. 
The  language  of  the  statute,  read  as  It  stands, 
certainly  favors  such  a  construction,  but  we 
think  It  Is  not  the  correct  construction.  The 
matter  of  withdrawing  actions  in  vacation 
seems  to  have  been  regulated  by  statute  for 
the  first  time  In  1848.  By  chapter  7  of  the 
Public  Acts  of  that  year  It  was  provided  in 
three  sections,  in  substance,  as  follows:  (1) 
That  the  plaintiff  In  any  civil  action  return- 
able to  the  superior  court  or  county  court  and 
returned  to  said  court  or  to  the  office  of  the 
clerk,  might  withdraw  it  on  giving  the  notice 
prescribed;  (2)  that  the  clerk  should  enter 
the  action  so  withdrawn  on  the  docket  of  the 
court  at  the  next  term,  "in  the  same  manner 
as  though  it  had  not  been  withdrawn,"  with 
a  note  of  its  withdrawal,  etc.;  (3)  that  If  the 
defendant  within  the  first  three  days  of  said 
term  entered  for  costs,  then  the  plaintiff 
should  be  liable  to  pay  coats  accrued  at  the 
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time  of  the  entry,  'In  the  same  manner  as 
though  the  action  had.  been  withdrawn  In  open 
court"  Under  a  statute  like  this,  the  de- 
fendants In  the  case  at  bar  would  certainly 
be  entitled  to  costs.  This  statute,  in  the  form 
in  which  It  was  passed,  was  embodied  in  the 
Revision  of  1849  as  sections  63-65,  p.  83.  It 
appeared  in  identically  or  substantially  the 
same  form  In  the  compilation  of  1854,  p.  66, 
and  In  the  Revision  of  1866  (sections  68-70, 
p.  15).  Between  1866  and  1875  the  provisions 
of  this  statute  were  made  applicable  to  courts 
of  common  pleas  and  district  courts,  but  no 
change  was  otherwise  made  In  It  till  the  Re- 
vision of  1875.  In  that  Revision  the  three 
sections  were  consolidated  Into  one  (section 
14,  p.  418),  and  certain  additions  were  made, 
which  provided,  in  substance,  as  follows:  (1) 
that  the  plaintiff  in  any  civil  action  return- 
able to  the  superior,  common  pleas,  or  dis- 
trict courts,  and  returned  to  its  clerk  or  to 
his  office,  might  withdraw  it  in  vacation,  by 
filing  in  such  office  the  prescribed  notice;  (2) 
that  the  clerk  should  enter  the  action  upon 
the  docket  of  the  court  at  its  next  tSrm,  with 
a  note  of  the  withdrawal  and  of  its  date; 
(3)  "if  such  term  be  that  to  which  such  ac- 
tion was  originally  brought,  and  the  defend- 
ant shall,  within  the  first  three  days  of  Bald 
term,  enter  his  claim  for  costs,  or  If  it  be  not 
the  first  term,  and  he  had  already  appeared 
to  defend,  a  Judgment  of  nonsuit  shall  be 
thereupon  entered  against  the  plaintiff;  but 
no  costs,  except  for  travel  and  attendance, 
shall  be  allowed  which. accrued  after  his  giv- 
ing the  defendant  or  his  attorney  notice  of 
the  withdrawal  in  writing;  unless  good  rea- 
son therefor  shall  be  shown  to  the  court." 
This  section  clearly  contemplates  a  with- 
drawal both  before  and  after  the  return  day, 
and  the  appearance  of  the  defendant  in  the 
cause,  and  that  costs,  under  certain  condi- 
tions, should  be  due  to  him  in  either  case. 
It  also  provides  for  a  judgment  of  nonsuit 
against  the  plaintiff  in  either  case.  Section 
11,  p.  446,  of  that  Revision,  further  provided 
as  follows:  "Upon  the  withdrawal  of  any 
civil  action  after  it  has  been  returned  to  court 
and  entered  upon  the  docket,  and  after  an  ap- 
pearance has  been  entered  for  the  defendant, 
a  Judgment  for  costs,  unless  waived  by  him, 
shall  be  rendered  in  his  favor."  By  chapter 
5)8,  Pub.  Acts  1881,  the  words,  "except  for 
travel  and  attendance,"  in  section  14  of  the 
Kevision  of  1875  aforesaid,  were  stricken  out 
by  way  of  amendment  In  1882  (Pub.  Acts 
1882,  c.  90)  the  following  law  was  passed: 

"Section  1.  Upon  the  withdrawal  of  any 
civil  action  after  It  has  been  returned  to  court 
and  entered  upon  the  docket  and  after  an  ap- 
pearance has  been  entered  for  the  defendant 
,  a  judgment  for  costs,  If  claimed  by  him,  shall 
be  rendered  in  his  favor,  but  not  otherwise; 
but  such  Judgment  shall  not  be  rendered  later 
than  the  term, of  court  following  the  term  or 
the  vacation  when  such  action  was  with- 
drawn. 
"Sec.  2.  Section  11.  chapter  14,  title  19,  of 


the  General  Statutes  (page  446),  and  so  much 
of  section  14,  chapter  5,  title  19,  of  the  same 
(page  418),  as  is  Inconsistent  herewith  is  here- 
by repealed." 

Thus  the  law  stood  upon  this  matter  until 
the  Revision  of  1888.  In  that  Revision  the 
law  as  it  was  in  section  14,  page  418,  of  the 
Revision  of  1875,  and  in  chapter  90  of  the 
Public  Acts  of  1882,  except  so  far  as  It  may 
have  been  changed  in  the  work  of  revision, 
is  embodied  in  sections  989  and  990. 

Now  we  flunk  it  Is  quite  clear  that  just  prior 
to  the  Revision  the  law  was  so  that  a  defendant, 
in  a  case  like  the  one  at  bar,  would  have  been 
entitled  to  costs,  either  under  section  14  or  chap- 
ter 90  aforesaid,  separately,  or  under  the  two 
combined;  and  the  question  is  whether  the  leg- 
islature changed  or  Intended  to  change  the  law 
so  as  to  deprive  defendants  of  costs  in  cases  like 
the  one  at  bar.  In  1889  (Pub.  Acts  1889,  c.  11), 
section  989  was  amended  by  Inserting  after  the 
word  "vacation,"  In  the  third  line,  the  words, 
"or  at  any  time  before  the  day  on  which  the  ac- 
tion is  made  returnable."  Reading  sections  989 
and  990  in  the  light  of  previous  legislation  upon 
this  matter,  we  can  discover  no  indications  that 
the  legislature,  In  adopting  the  Revision,  intend- 
ed to  make  any  such  change  In  the  law.  On  the 
contrary,  the  Indications  are  the  other  way.  In 
a  case  like  the  one  at  bar  it  is  clearly  made  the 
duty  of  the  clerk,  under  section  9S9,  to  enter 
the  action  upon  the  docket  of  the  court  with  a 
note  of  the  withdrawal  and  of  its  date.  To  what 
end  is  this  to  be  done  if  the  court  has  nothing 
further  to  do  with  the  case,  and  the  entry  can 
avail  the  defendant,  nothing?  We  think  sec- 
tion 990  is  to  be  construed,  as  If  it  read  thus: 
"Upon  the  withdrawal  of  any  civil  action  after 
It  has  been  returned  to  court  and  entered  upon 
the  docket,  a  judgment  for  costs  shall  be  render- 
ed In  favor  of  the  defendant,  after  an  appear- 
ance has  been  entered  for  him  and  he  claims 
costs  but  not  otherwise."  So  far  as  we  are 
aware,  the  practice  has  ever  been  In  accordance 
with  this  view  of  the  law.  We  are  therefore 
of  opinion  that  section  990  applies  to  cases  with- 
drawn before  as  well  as  after  the  return  day, 
and  that,  in  the  former  as  well  as  in  the  latter 
class  of  cases,  the  defendant  is  entitled  tp  costs, 
provided  that  in  the  former  class  he  enters  in 
time,  and  claims  costs.  There  is  error  in  the 
decision  complained  of,  and  it  is  set  aside,  and 
the  cause  remanded,  to  be  proceeded  with  ac- 
cording to  law.    The  other  Judges  concurred. 

(70  Conn.  411) 
BUCKLEY  v.  KELLY. 
(Supreme  Court  of  Errors  of  Connecticu' 

March  2,  1898.) 
Partnership  Accounting— Dissolution. 

1.  Where  the  pleadings  in  an  action  for  an  ac- 
counting between  partners  refer  only  to  a  part- 
nership relation  beginning  at  a  certain  time  and 
existing  thereafter,  a  prior  partnership  agreement 
cannot  be  considered. 

2.  A  partner  who,  upon  dissolution,  holds  the 
property  of  the  firm  to  wind  up  its  affairs,  is 
chargeable  with  interest  on  his  co-partner's  share, 
as  between  himself  and  the  co-partner,  after  a 
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reasonable  time  for  settling  the  affairs  has 
elapsed,  if  he  mingles  partnership  assets  with  his 
own  property,  or  unreasonably  neglects  or  re- 
fuses to  settle. 

Appeal  from  superior  court,  New  Haven 
county;    A.  T.  Roraback,  Judge. 

Action  by  Joseph  H.  Buckley  against  Daniel 
F.  Kelly  for  partnership  accounting.  From 
an  order  sustaining  a  demurrer  to  defend- 
ant's remonstrance  to  the  acceptance  of  the 
report  of  the  committee,  and  from  a  Judgment 
for  plaintiff,  the  defendant  appeals.    Affirmed. 

Action  for  an  accounting,  referred  to  a  com- 
mittee, who  found  and  reported  the  facts. 
Remonstrance  by  defendant  to  the  report  of 
the  committee,  and  demurrer  to  the  remon- 
strance. The  court  sustained  the  demurrer, 
found  the  remonstrance  insufficient,  accepted 
the  report  of  the  committee,  and  rendered 
Judgment  for  the  plaintiff.  Appeal  by  de- 
fendant for  alleged  errors  In  the  rulings  of 
the  court  The  complaint,  In  substance,  al- 
leged that  the  plaintiff  and  defendant  had 
been  partners  In  the  plumbing  business,  un- 
der a  written  agreement,  from  May  28,  1880, 
to  May  31,  1882,  when  the  partnership  was 
dissolved;  that  most  of  Its  assets  remained 
in  the  defendant's  hands  after  the  dissolution; 
that  its  business  and  affairs  were  still  unset- 
tled; and  prayed  for  an  account.  The  an- 
swer admitted  the  existence  and  dissolution 
of  the  co-partnership  as  alleged;  that  a  por- 
tion of  its  assets,  after  dissolution,  had  re- 
mained in  the  defendant's  hands;  denied  that 
defendant  had  used  them  for  his  own  benefit; 
alleged  that  he  had  substantially  settled  Its 
affairs,  and  was,  and  always  had  been,  ready 
to  account  The  reply  denied  all  the  allega- 
tions of  the  answer  "in  so  far  as  they  are  not 
admissions  of  the  statements  contained  In  the 
complaint"  The  defendant  also  filed  a  cross 
complaint,  setting  up  certain  facts  in  relation 
to  the  co-partnership  business  carried  on  be- 
tween May  28,  1880,  and  May  31,  1882,  which 
he  claimed  entitled  him  to  the  allowance  of 
the  sums  named  in  his  cross  complaint  In  his 
favor  In  the  accounting.  The  answer  to  this 
was,  in  substance,  a  denial'  of  the  matters 
therein  set  up.  The  material  facts  found 
are,  in  substance,  as  follows:  The  plaintiff 
and  defendant  formed  a  partnership,  under 
written  articles  of  agreement,  on  the  28th  of 
May,  1880,  to  carry  on  the  plumbing  business. 
They  carried  on  said  business  as  partners 
from  that  date  until  the  31st  day  of  May, 
1882,  when  the  partnership  was  dissolved. 
During  said  period  the  defendant  drew  out 
of  said  firm,  over  and  above  his  advances, 
$1,932.99,  while  the  plaintiff  during  the  same 
time  drew  out  over  and  above  what  he  ad- 
vanced $1,655.70.  On  the  1st  of  April,  1882, 
plaintiff  notified  defendant  that  he  should 
withdraw  from  the  firm  on  June  1,  1882; 
and  about  May  1,  1882,  an  attempt  was  made 
by  the  partners  to  settle  their  accounts,  but 
they  were  unable  to  agree.  In  May,  1882, 
both  parties  made  demand  upon  each  other 
for  an  accounting,  and  since  that  time  no  de- 


mand has  been  made  by  either  party.  At 
the  time  of  the  dissolution,  the  assets  and  lia- 
bilities of  the  firm  were  as  follows: 

Assets. 

Stock  of  plumbing  materials $1,048  00 

Cash  on  hand 375  39 

Book  accounts  afterwards  collected. .       729  90 

$2,153  29 
Liabilities. 
Accounts  payable 594  46 

Balance  of  assets  over  liabilities. . .  $1,643  83 

After  the  dissolution,  all  of  the  books,  ac- 
counts, assets,  and  property  of  the  firm  re- 
mained In  the  possession  of  the  defendant, 
who  assumed  the  settlement  of  the  business 
of  the  firm.  Between  June  1,  1882,  and  Jan- 
uary 1,  1883,  he  collected  accounts  of  the  firm 
to  the  amount  of  $653.78,  and  paid  all  the 
debts  of  the  firm,— $504.46.  He  continued  to 
carry  on  business  as  a  plumber  on  the  prem- 
ises which  had  been  occupied  by  the  firm, 
and  the  partnership  property  In  his  hands 
were  used  by  him  as  his  own,  in  his  private 
business,  no  account  being  kept  of  the  same. 
He  thus  used  stock  of  the  firm  of  the  value 
of  $749.66.  Between  June  1,  1882,  and  Jan- 
uary 1,  1883,  the  plaintiff  collected  firm  ac- 
counts to  the  amount  of  $76.12,  which  he  ap- 
propriated to  his  own  use.  In  striking  the 
account  between  the  partners,  the  committee 
charged  both  plaintiff  and  defendant  with  In- 
terest on  partnership  property,  actually  used 
by  them  In  their  private  business,  from  and 
after  January  1,  1883.  The  amount  of  firm 
property  thus  used  by  the  defendant  was  $1,- 
274.37,  and  Interest  was  charged  to  him  on 
that  amount  from  January  1,  1883,  to  the 
date  of  the  committee's  report,  amounting  to 
$1,113.93;  while  the  amount  of  the  firm  prop- 
erty used  by  the  plaintiff  was  $76.12,  and  In- 
terest upon  that  sum  after  January  1,  1883, 
to  date  of  report,  amounting  to  $66.53,  was 
charged  to  him.  It  was  found,  as  the  result 
of  the  accounting,  that  the  defendant  owed 
the  plaintiff  $1,261.47. 

On  the  hearing  before  the  committee,  evidence 
was  offered  by  the  plaintiff,  and  objected  to 
by  the  defendant,  and  received,  some  of  it  sub- 
ject to,  and  some  of  it  without,  objection,  con- 
cerning the  affairs  of  a  partnership  that  had  ex- 
isted between  the  plaintiff  and  defendant  under 
a  verbal  agreement,  between  February  1,  1880, 
and  May  28,  1880.  If  such  evidence  was  ad- 
missible, the  committee  found  with  reference 
to  said  prior  partnership  as  follows:  The  plain- 
tiff and  defendant  did  enter  into  such  a  co-part- 
nership, and  continued  It  for  the  period  above 
named,  when  they  entered  into  the  written 
agreement  of  May  28,  1880.  No  settlement  of 
the  affairs  and  business  of  this  prior  co-part- 
nership was  made,  nor  of  the  accounts  of  the 
partners,  nor  has  any  been  made  since,  and 
none  was  ever  asked  for  by  either  party.  All 
the  assets  of  this  prior  partnership  went  Into 
the  new  partnership  under  the  written-  agree- 
ment and  all  Its  liabilities  were  assumed  by 
the  new  firm.    No  evidence  was  offered  of  the 
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amount  of  the  assets  or  liabilities  of  the  old 
firm.  The  committee  found,  however,  that  the 
accounts  of  the  plaintiff  and  defendant  with  the 
prior  Ann,  at  its  close,  were  as  follows:  Bal- 
ance of  credits  over  debits  in  favor  of  defend- 
ant, $1.16;  balance  of  debits  over  credits  against 
plaintiff,  $229.33.  The  defendant,  having  with- 
drawn all  objection  to  the  evidence  on  this 
point,  insisted,  on  argument  before  the  com- 
mittee, that  the  accounts  between  the  parties 
prior  to  .May  28,  1880,  should  be  considered  by 
the  committee,  while  the  plaintiff  claimed  that 
the  same  were  not  in  issue  in  the  case. 

To  the  report  of  the  committee  the  defendant 
filed  this  remonstrance:  "The  defendant  objects 
to  and  remonstrates  against  the  acceptance  of 
the  committee's  report  in  the  above-entitled  case 
because:  (1)  It  appears  that  the  committee  has 
allowed  Interest  against  the  defendant,  Kelly, 
for  all  material  used  by  the  defendant  since  the 
dissolution  of  the  partnership  from  the  1st  day 
of  January,  1883;  and  it  does  not  appear  that 
said  Kelly  ever  used  any  of  the  assets  of  said 
company  or  co-partnership  until  long  after  said 
date.  (2)  It  appears  and  Is  found  that  there 
was  always  a  question  between  the  plaintiff  and 
defendant  as  to  the  amount  due  between  them, 
and  no  balance  was  ever  struck  between  said 
partners  until  this  report  of  the  committee  was 
filed.  (3)  Because  the  accounts  between  said 
partners  were  never  liquidated  or  determined, 
and  the  committee  has  allowed  interest  from  the 
1st  day  of  January,  1883.  (4)  It  appears  In 
evidence,  and  is  uncontradicted,  that  a  large 
amount  of  the  materials  left  in  the  possession 
of  said  Kelly  after  dissolution  was  used  in  ful- 
filling contracts,  the  amount  of  which  is  char- 
ged to  the  defendant,  Kelly,  as  cash  received. 
(5)  It  appears  that  there  is  still  property  be- 
longing to  the  co-partnership,  and  no  final  ac- 
counting can  be  had  until  said  property  is  dis- 
posed of.  (6)  The  committee  has  improperly 
made  up  their  account  between  the  plaintiff  and 
defendant,  and  has  figured  the  account  in  an 
improper  manner,  because,  instead  of  finding 
the  property  belonging  to  the  parties,  he  has 
figured  and  based  his  conclusions  upon  the 
amount  drawn  out  by  either  party.  Wherefore 
said  defendant  asks  that  said  report  be  referred 
back  to  said  committee,  that  he  may  correct 
said  account  In  these  respects."  To  the  remon- 
strance the  plaintiff  filed  this  -demurrer:  "The 
plaintiff  demurs  to  the  remonstrance  of  the  de- 
fendant to  the  acceptance  of  the  report  of  the 
committee:  (1)  Because  the  defendant,  having 
converted  the  funds  and  property  of  the  firm  t^ 
his  own  use,  is  properly  charged  with  Interest. 
(2)  Because  the  defendant,  having  so  convert- 
ed the  funds  of  the  firm,  and  having  failed  to 
account  for  the  same,  or  show  the  time  of  the 
conversion,  Is  chargeable  with  Interest  from  the 
time  the  property  was  received  by  him,  and  Is 
not  aggrieved  by  the  charge  of  interest  from 
January  1,  1883.  (3)  Because  it  Is  not  found 
that  Interest  has  been  charged  upon  balances  be- 
tween the  parties,  or  upon  any  sum  not  actually 
received  by  defendant,  and  used  by  him  in  his 
business  as  bis  own.     (4)  Because  the  court  has 


not  jurisdiction  to  review  the  findings  of  the 
committee  on  a  question  of  fact  (5)  Because 
the  fact  that  there  is  still  property  unsold  does 
not  present  any  objection  In  law  for  refusal  to 
accept  the  report  of  the  committee,  who  could 
only  report  facts  as  they  are,  and  has  no  power 
to  control  the  sale  of  the  property  remaining; 
and  because  such  fact  does  not  in  any  way  pre- 
vent the  court  from  proceeding  to  final  judg- 
ment on  the  report  of  the  committee,  after  such 
property  has  been  sold  by  Its  order.  (6)  Be- 
cause the  committee  has  proceeded  legally  and 
without  prejudice  to  the  defendant  in  ascertain- 
ing the  share  of  each  in  assets  of  the  firm,  and, 
in  so  doing,  has  properly  considered  the 
amounts  drawn  out  by  each  of  the  parties.  (7) 
Because  each  and  every  of  the  allegations  In 
said  remonstrance  is  insufficient  In  the  law." 
The  court  sustained  the  demurrer  for  the  rea- 
sons set  forth  in  paragraphs  1,  2,  3,  4,  and  5 
thereof,  overruled  the  remonstrance,  and  accept- 
ed the  report  After  this  the  defendant  claim- 
ed to  the  court  (1)  that  no  Interest  should  be 
allowed  upon  any  part  of  the  sums  found  due 
to  the  plaintiff;  (2)  that,  In  deciding  upon  the 
amount  doe  from  the  plaintiff  to  the  defendant, 
the  entire  account  between  the  plaintiff  and  de- 
fendant from  February  1,  1880,  should  be  con- 
sidered; (3)  that  the  costs  should  be  divided  be- 
tween plaintiff  and  defendant  These  claims 
the  court  overruled.  The  errors  assigned  are 
the  following:  "(1)  The  court  erred  In  sustain- 
ing the  plaintiff's  demurrer  to  the  defendant's 
remonstrance.  (2)  The  court  erred  in  overrul- 
ing the  defendant's  remonstrance,  and  accept- 
ing the  report  of  the  committee.  (3)  The  court 
erred  in  allowing  Interest  to  the  plaintiff  In  any 
of  the  accounts  on  the  facts  found  by  the  com- 
mittee. (4)  The  court  erred  In  ruling  upon  the 
facta  found  by  the  committee  in  not  consider- 
ing the  entire  account  between  the  plaintiff  and 
defendant  from  the  time  they  commenced  busi- 
ness." 

William  H.  Ely,  for  appellant  William  L. 
Bennett  for  appellee. 

TORRANCE,  J.  Upon  this  appeal,  the  de- 
fendant claims,  In  substance,  that  the  court 
below  erred  (1)  In  not  considering  the  part- 
nership matters  between  plaintiff  and  defend- 
ant prior  to  May  28,  1880;  and  (2)  In  over- 
ruling the  remonstrance,  and  accepting  the 
report.  We  think  there  was  no  error  in  re- 
fusing to  consider  the  facts  found  with  refer- 
ence to  the  affairs  of  the  prior  co-partnership, 
because  these  facts  were  outside  of  the  is- 
sues raised  by  the  pleadings.  From  the  plead- 
ings It  nowhere  appears  that  any  co-partner- 
ship or  other  relation  had  ever  existed  be- 
tween these  parties  prior  to  May  28,  1880. 
All  the  allegations,  admissions,  and  denials 
contained  in  them  relate  entirely  to  the  af- 
fairs of  the  co-partnership  after  May  28, 1880, 
and  contain  no  allusion  or  hint  of  any  prior 
relationship  between  the  parties,  or  of  any 
prior  unsettled  accounts  between  them,  or  of 
any  claim  for  an  accounting  for  anything 
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prior  to  May  28,  1880.  All  the  relief  and 
remedy  which  the  parties,  by  the  pleadings, 
sought  in  favor  of  or  against  each  other,  re- 
lated solely  and  entirely  to  the  unsettled  busi- 
ness of  the  new  firm.  Under  the  circum- 
stances, we  think  the  court  below  was  Justi- 
fied In  refusing  to  consider  that  part  of  the 
report  pertaining  to  the  affairs  of  the  old 
firm. 

The  principal  question  raised  by  the  re- 
monstrance, and  substantially  the  only  one 
orally  argued  before  us,  relates  to  the  allow- 
ance of  Interest  against  the  defendant.  The 
defendant  claims  that,  npon  the  facts  found 
by  the  committee,  he  ought  not  to  be  charged 
with  Interest.  The  committee  finds  that  at 
the  date  of  the  dissolution  of  the  firm,  In 
May,  1882,  "all  the  books,  accounts,  assets, 
and  property  of  the  firm  remained  in  the  pos- 
session of  the  defendant,  who  assumed  the 
settlement  of  the  business  of  the  firm."  From 
the  facts  found,  it  is  clear  that  the  defendant, 
since  the  1st  of  January,  1883,  has  had  the 
use  of  the  cash  on  hand  at  the  dissolution, 
amounting  to  $875.39,  and  of  the  balance  of 
accounts  collected  after  paying  the  debts, 
amounting  to  $  149.32,  and  has  used  the  same 
as  hiB  own  in  his  business.  It  is  also  clear 
that  he  has  used,  in  his  own  business,  stock 
of  the  co-partnership,  of  the  value  of  $749.66, 
and  there  is, nothing  to  show  that  he  had  not 
used  this  amount  of  stock  prior  to  the  1st 
day  of  January,  1883.  He  thus  appears  to 
have  had  the  use,  and  to  have  used  In  his 
business,  since  January,  1883,  money  or  its 
equivalent  belonging  to  the  partnership, 
amounting  in  all  to  the  sum  of  $1,274,37.  He 
assumed  the  settlement  of  the  co-partnership 
affairs,  and  had  and  assumed  substantially 
the  sole  and  entire  settlement  of  them;  and 
there  Is  nothing  to  show  that  they  could  not 
have  been  settled  completely  and  finally  prior 
t«»  and  certainly  by  the  1st  of  January,  1883. 
Under  these  circumstances,  it  was  clearly  his 
duty  to  have  settled  them  within  that  time, 
and  to  have  accounted  to  his  co-partner  for 
the  share  of  the  latter  in  the  surplus.  An  ac- 
counting had  been  demanded  of  him  in  1882, 
and  in  August  of  that  year  this  suit  was 
brought  to  enforce  It.  It  was  his  duty  to 
render  it  within  a  reasonable  time  after  the 
dissolution,  and  the  remainder  of  the  year 
1882,  after  the  dissolution,  might  properly  be 
regarded  by  the  committee  as  a  reasonable 
time  for  the  performance  of  this  duty.  Upon 
the  facts  found,  it  Is  difficult  to  see  why  the 
defendant,  after  January  1,  1883,  was  not 
wrongfully  withholding  from  his  co-partner 
money  rightfully  due  to  him  from  the  defend- 
ant, or  why,  under  snch  circumstances,  the 
defendant  should  not  be  charged  with  Interest 
Ordinarily,  Interest  on  the  balance  found  due 
to  a  partner  at  the  dissolution  of  a  partner- 
ship will  be  allowed  from  the  date  of  the 
dissolution,  or  from  such  a  date  as  would  af- 
ford a  reasonable  opportunity  to  close  up  the 
partnership  business.  Allen  v.  Woonsocket 
Co.,  13  R.  1. 147.     A  partner  who,  on  the  dis- 


solution of  the  partnership,  holds  the  assets 
and  property  of  the  firm,  and  is  intrusted  with 
the  duty  of  winding  up  Its  affairs,  is  charge- 
able with  Interest,  as  between  himself  and 
co-partner,  If  he  mingles  the  money  of  the 
firm  with  his  own,  or  neglects  unreasonably 
to  settle  his  accounts.  Dunlap  v.  Watson, 
124  Mass.  304;  Crabtree  v.  Randall,  133  Mass. 
652;  Robbins  v.  Laswell,  58  111.  203.  The 
principles  laid  down  In  the  following  cases 
in  our  own  reports  clearly  warrant  the  allow- 
ance of  compensation  In  the  nature  of  Interest 
by  way  of  damages,  for  the  use  and  wrong- 
ful detention  of  money  in  a  case  like  the  one 
at  bar.  Woodruff  v.  Bacon,  35  Conn.  97- 
104;  Regan  v.  Railroad  Co.,  60  Conn.  124- 
142,  22  Atl.  503;  Healy  v.  Fallow,  69  Conn. 
228,  37  Atl.  495.  We  are  of  opinion  that  in- 
terest was  properly  allowed  In  the  case  at 
bar.  There  la  no  error.  The  other  judges 
concurred. 


(70  Conn.  386> 
CANTONI  et  al.  v.  BETTS. 

(Supreme   Court  of  Errors   of   Connecticut. 
March  2,  1898.) 

ClTT   COUBT  OF  DaNBDBT— JURISDICTION— AMOUNT 
IN  CONTROVERSY. 

1.  In  an  action  by  a  judgment  creditor  to  fore- 
close his  lien,  and  to  set  aside  a  mortgage  as 
fraudulent,  the  matter  in  demand  is  a  lien  on  the 
land  to  the  amount  of  the  mortgage,  within  Sp. 
Acts  18S9,  p.  1019,  §~83,  limiting  the  jurisdiction 
of  the  city  court  of  Danbury  to  cases  where  the 
matter  in  demand  does  not  exceed  $500. 

2.  The  question  of  jurisdiction  is  not  affected 
by  Gen.  St.  (  809,  providing  that,  in  actions  for 
the  redemption  or  foreclosure  of  title  to  property 
claimed  to  be  subject  to  a  mortgage  or  lien,  .the 
amount  of  the  debt  or  liability  secured  by  such 
mortgage  or  lien,  as  described  in  the  mortgage  or 
certificate  of  lien,  is  the  amount  in  demand. 

8.  The  fact  that' the  action,  as  against  the  mort- 
gagee, was  in  aid  of  a  foreclosure  of  the  judg- 
ment lien,  of  which  said  court  had  jurisdiction, 
did  not  render  immaterial  the  amount  of  the 
matter  in  demand. 

4.  Where  a  plea  was  filed  showing  the  amount 
in  controversy,  which  was  beyond  the  jurisdic- 
tion of  the  court,  and  the  reply  admitted  that 
such  sum  was  the  amount  involved,  the  court 
erred  in  not  thereupon  dismissing  the  action, 
regardless  of  the  fact  that  the  plea  was  subse- 
quently withdrawn. 

Appeal  from  superior  court,  Fairfield  county; 
Milton  A.  Shumway,  Judge. 

Action  by  James  A.  Betts  against  Joseph  Can- 
tonl  and  others,  commenced  In  the  city  court  of 
Danbury,  and  taken  on  error  by  defendants  to 
the  superior  court  Facta  found,  and  judgment 
rendered  for  plaintiffs  in  error,  reversing  the 
judgment  of  the  city  court  in  part  Defendant 
in  error  appeals.    Affirmed. 

James  A.  Betts,  the  defendant  in  error,  bad  a 
Judgment  lien  on  land  In  Danbury  belonging 
to  Joseph  Cantonl,  one  of  the  plaintiffs  in  error, 
for  $180.70.  The  land  became  subject  to  this 
lien  January  16, 1896.  January  6,  1896,  and  be- 
fore the  judgment  lien  accrued,  Joseph  Canton! 
mortgaged  the  land  bo  one  Antonia  Badoracco, 
to  secure  a  promissory  note  for  $1,920;  and  on 
the  same  day  Badoracco  assigned  the  note  and 
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mortgage  to  Louise  Canton!  (wife  of  Joseph), 
the  other  plaintiff  In  error.  June  22,  1866,  Betts 
brought  an  action  to  the  city  court  of  Danbury 
against  Joseph  Cantonl,  Antonia  Badoracco,  and 
Louise  Cantonl,  setting  forth  his  ownership  of 
ihe  Judgment  lien,  and  the  existence  of  the  prior 
Incumbrance  In  the  hands  of  Louise  Cantonl 
(but  without  specifying  the  amount  of  the  mort- 
gage note);  alleging  that  the  mortgage  note  was 
given  without  consideration,  and  for  the  pur- 
pose of  defrauding  the  plaintiff  and  other  cred- 
itors of  Joseph  Cantonl;  and  claiming  (1)  a 
Judgment  that  said  mortgage  be  postponed  to, 
and  be  decreed  to  be  junior  and  inferior  to,  the 
judgment  lien;  (2)  a  foreclosure  of  said  judg- 
ment lien;  (3)  possession  of  the  premises.  The 
defendants  pleaded  to  the  Jurisdiction,  alleging 
that  the  mortgage  sought  to  be  set  aside  was 
given  to  secure  the  payment  of  $1,920,  and  was 
executed  and  recorded  before  the  judgment  lien 
accrued.  To  this  plea  the  plaintiff  demurred, 
because  jurisdiction  of  the  court  was  determined 
by  the  amount  of  the  judgment  lien,  and  the 
amount  of  the  mortgage  was  Immaterial.  The 
city  court  sustained  this  demurrer.  The  de- 
fendants, after  a  vain  attempt  to  have  the  com- 
plaint  amended  so  as  to  state  the  amount  of  the 
mortgage,  answered,  alleging  that  the  mortgage 
was  given  to  secure  a  bona  fide  debt  for  $1,920, 
evidenced  by  a  promissory  note  for  that  amount, 
and  that  the  whole  amount  of  said  note  la  stni 
due  and  unpaid,  and  denying  the  charges  of 
fraud.  The  reply  of  the  plaintiff  admitted  the 
amount  for  which  the  mortgage  was  given,  but 
denied  its  good  faith.  The  judgment  file  recites 
the  complaint,  the  appearance  of  the  parties,  the 
plea  to  the  Jurisdiction  and  demurrer,  the  sus- 
taining of  the  demurrer,  the  defendants'  attempt 
to  secure  an  amendment  of  the  complaint,  the 
filing  of  an  answer  and  the  reply,  and  the  de- 
fault of  the  defendants  on  June  12,  1897,  and 
then  finds  the  allegations  of  the  complaint  true, 
and  renders  judgment  as  prayed  for.  The 
plaintiffs  in  error  brought  a  writ  of  error  from 
this  judgment  of  the  city  court  to  the  superior 
court.  The  defendant  in  error  pleaded  "nothing 
erroneous,"  and  the  superior  court  found  error 
except  as  to  that  part  of  the  judgment  of  the 
city  court  which  adjudged  a  foreclosure  of  the 
judgment  lien,  and  adjudged  that  the  remainder 
of  the  city  court  Judgment  be  reversed  and  set 
aside.  From  this  judgment  of  the  superior 
court,  the  defendant  In  error  appealed,  claim- 
ing the  judgment  to  be  erroneous  on  the  face  of 
the  record. 

John  F.  Cuff  and  Aaron  T.  Bates,  for  appel- 
lant   Howard  W.  Taylor,  for  appellees. 

HAMERSLEJY,  J.  The  party  seeking  fore- 
closure may  cite  In  an  incumbrancer  prior  In 
date  for  the  purpose  of  contesting  his  title, 
and  of  asking  a  cancellation  of  the  deed,  or 
that  it  may  be  declared  fraudulent  and  post- 
poned as  to  him.  The  right,  however,  to 
have  a  prior  mortgage  set  aside  on  the 
ground  of  fraud,  constitutes  a  distinct  cause 
of  action,  which  a  plaintiff  may  or  may  not 


Join  with  his  foreclosure  Suit  Be  Wolf  v. 
Manufacturing  Co,  49  Conn.  282,  307.  The 
Judgment  of  the  city  court  was  therefore  di- 
visible Into  (1)  a  judgment  of  foreclosure- 
against  Joseph  Cantonl,  the  owner  of  the 
equity,  and  (2)  a  judgment  against  Louise 
Cantonl,  adjudging  her  prior  mortgage  to 
be  fraudulent  and  void,  and  postponed  as 
to  Betts,  the  owner  of  the  judgment  Hen. 
The  mortgage  held  by  Louise  Cantonl  was 
given  to  secure  a  note  for  $1,920,' and  the 
matter  In  demand  In  an  action  to  set  this 
mortgage  aside  is  a  lien  upon  the  land  to 
the  amount  of  $1,920.  The  fact  that  the 
validity  of  the  mortgage  Is  contested  does 
not  affect  the  amount  as  a  test  of  Jurisdic- 
tion. Schunk  v.  Mollne,  M.  &.S.  Co.,  1477 
U.  S.  500,  506,  IS  Sup.  Ot  416.  The  juris- 
diction of  the  city  court  Is  limited  to  cases- 
"where  the  matter  in  demand  does  not  ex- 
ceed five  hundred  dollars."  Sp.  Acts  1889, 
p.  1019,  t  83.  Its  judgment  therefore, 
against  Louise  Cantonl,  was  void.  The  In- 
firmity appears  on  the  record.  The  plea  to 
the  jurisdiction  alleged  the  amount  of  the 
prior  mortgage  sought  to  be  set  aside,  and 
thlB  was  admitted  by  the  demurrer.  The 
answer  alleged  the  amount  of  the  mortgage, 
and  this  allegation  was  admitted  In  the  re- 
ply. The  Judgment  file  refers  to  the  plea 
to  the  Jurisdiction  and  demurrer,  and  also 
to  the  answer  and  reply;  so  that  the  Judg- 
ment itself,  by  reference  to  other  parts  of 
the  record,  shows  that  It  was  rendered  in  a 
matter  outside  the  jurisdiction  of  the  court. 
It  Is  claimed  that  when  Mrs.  Cantonl  with- 
drew from  the  case,  and  suffered  a  default 
she  also  withdrew  her  pleadings;  but,  were 
this  so,  she  could  not  withdraw  from  the 
court  Its  judicial  knowledge.  The  error  of 
the  city  court  lay  In  not  dismissing  the  ac- 
tion as  against  Louise  Cantonl  the  moment 
It  was  advised  of  the  amount  of  the  mort- 
gage. Denlson  v.  Denison,  16  Conn.  34,  38; 
Fowler  v.  Bishop,  32  Conn.  199,  206;  Denton 
v.  Town  of  Danbury,  48  Conn.  368,  372.  Sec- 
tion 809,  Gen.  St,  provides  that  "in  actions 
for  the  redemption  or  foreclosure  of  title  to 
property  claimed  to  be  subject  to  a  mort- 
gage or  Hen,  the  amount  of  the  debt  or  lia- 
bility secured  by  such  mortgage  or  Hen,  as 
described  In  the  mortgage  or  certificate  of 
Hen,  shall  be  deemed  to  be  the  amount  of 
the  matter  In  demand."  This  act  does  not 
as  claimed  by  the  defendant  in  error,  affect 
the  question  before  us.  The  action  against 
Louise  Cantonl  does  not  come  within  the 
provisions.  The  claim  made  that  because 
the  action  Is  In  aid  of  a  foreclosure  of  which 
the  court  has  jurisdiction,  therefore  .the 
amount  of  the  matter  in  demand  is  Imma- 
terial, cannot  be  maintained.  The  equitable 
powers  of  the  city  court  are  limited  by  the 
statute  fixing  its  jurisdiction,  and  It  cannot 
extend  them  as  If  It  were  a  court  of  general 
jurisdiction.  As  a  court  of  equity,  the  city 
court  may  take  cognizance  of  subordinate 
controversies  when  appropriate  to  the  fuK 
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disposition  of  the  main  controversy  before 
it;  but,  aa  a  court  of  limited  Jurisdiction,  it 
can  take  cognizance  of  no  controversy, 
whether  subordinate  or  not,  where  the  mat- 
ter in  demand  exceeds  $500.  In  other  words, 
the  limitation  of  Its  jurisdiction  controls  its 
exercise  of  equity  power.'  Any  other  con- 
struction would  practically  annul  the  stat- 
ute, and  vest  in  the  city  court  of  Danbury 
an  unlimited  equity  Jurisdiction.  There  Is 
no  error  in  the  Judgment  of  the  superior 
court    The  other  judges  concurred. 


(70  Conn.  TO8) 

STATE  v. 


KALLAHER. 


(Supreme  Court  of  Errors  of  Connecticut. 

March  2,  1898.) 

Larcent— Evidence. 

1.  Evidence  that  one  accused  of  larceny  threat- 
ened, between  9  and  12  o'clock  at  night,  to  burn 
the  prosecuting  witness'  house  with  his  family, 
who  were  sick  in  bed,  if  he  was  not  paid  a  cer- 
tain amount  of  money,  and  that  he  refused  to 
consent  to  a  delay,  and  that  at  about  12  o'clock 
the  money  was  paid,  is  admissible  to  show  that 
the  money  wrh  parted  with  because  of  a  reason- 
able fear  of  immediate  injury. 

2.  Although  obtaining  money  by  threats  of  a 
civil  action  to  compel  its  payment  cannot  consti- 
tute larceny,  still  evidence  of  such  threats  is  ad- 
missible as  a  part  of  the  conversation  in  which 
threats  of  bodily  harm  were  made  to  enforce  the 
payment,  and  as  introductory  thereto. 

3.  On  trial  for  larceny  by  means  of  threats, 
an  instruction  that  where  money  is  obtained  by 
deception  or  fraud,  and  converted  to  the  use  of 
the  taker,  the  jury  would  be  justified  in  finding 
that  it  was  with  felonious  intent,  was  not  objec- 
tionable, where  the  court,  in  an  instruction  im- 
mediately preceding,  charged  that,  if  the  title  as 
well  as  possession  was  obtained  by  fraud,  it  would 
not  be  larceny,  and  that  threats  of  a  civil  suit 
would  not  constitute  larceny,  but  that  if  defend- 
ant, without  right  to  the  money  and  by  a  threat 
to  endanger  the  lives  of  the  family  of  the  prose- 
cutor, induced  him,  through  fear,  to  pay  over 
the  money,  he  would  be  guilty. 

4.  Where  the  court,  in  a  prosecution  for  lar- 
ceny, which  is  the  only  crime  charged  in  the  in- 
formation, correctly  states  the  elements  of  the 
crime  in  its  charge,  and  the  facts  necessary  to  a 
conviction,  a  charge  that  larceny  is  included  In 
robbery,  and  that  the  evidence  is  not  sufficient  to 
prove  robbery,  is  irrelevant  and  harmless  error. 

Appeal  from  superior  court,  New  Haven 
county;   George  W.  Wheeler,  Judge. 

J.  Thomas  Kallaher,  alias  Thomas  J.  Kalla- 
her,  was  convicted  of  theft,  and  he  appeals. 
Affirmed.   ■ 

The  Information  contained  three  counts; 
the  first  charging  the  theft,  on  February  23, 
1897,  of  $200  from  Ellen  F.  Monson;  the  sec- 
ond, the  theft,  on  the  8th  day  of  March,  1897, 
of  $800  from  Ellen  F.  Munson;  and  the  third, 
the  theft,  on  the  8th  of  March,  1897,  of  $800 
from  George  O.  Munson.  At  the  conclusion 
of  the  testimony,  the  attorney  for  the  state 
disclaimed  a  conviction  on  the  first  and  second 
counts,  and  claimed  a  conviction  upon  the 
third  count  only.  The  jury  found  the  ac- 
cused guilty  on  the  third  count,  and  not 
guilty  on  the  first  and  second  counts. 

Upon  the  trial  of  said  cause,  the  state  of- 
fered evidence  to  prove,  and  claimed  to  have 


proved,  that  In  June,  1896,  said  Munson  em- 
ployed the  accused  as  a  farm  hand;  that  he 
continued  substantially  all  of  the  time  in  the 
employ  of  said  Munson  as  such  farm  hand 
from  that  time  until  the  21st  of  February,  1897, 
when  he  was  discharged  on  account  of  his  in- 
temperate habits;  that  in  August  and  Sep- 
tember, 1896,  there  was  some  talk  between 
the  accused  and  Munson  and  his  wife  about 
going  Into  the  chicken  business  together,  but 
the  parties  never  arrived  at  any  agreement; 
that  the  accused,  at  the  time  he  was  dischar- 
ged, in  February,  1897,  claimed  that  Munson 
was  indebted  to  him  for  his  work;  that  Mun- 
son did  not  in  fact  owe  the  accused  anything 
at  that  time,  and  so  stated  to  the  accused; 
that  the  accused  thereupon  threatened  said 
Munson  and  his  wife  that  if  they  did  not  set- 
tle with  him,  and  pay  him  what  he  demand- 
ed, he  would  cause  everything  they  had  to  be 
attached  and  taken  from  them,  but  offered  to 
settle  with  them  In  full  for  $200,  and  give  a 
receipt  In  fulL  The  accused  continuing  to 
threaten  more  or  less  If  they  did  hot  settle 
with  him,  and  pay  the  $200,  on  February  23, 
1897,  the  said  Mrs.  Munson  gave  him  $200  in 
full  settlement  of  all  claims  whatsoever,  bdt 
the  accused  never  gave  a  receipt  in  full,  and 
would  not  do  so.  Thereupon  the  accused 
left,  but  again  returned,  and  on  the  3d  day  of 
March,  for  the  first  time,  spoke  to  Mrs.  Mun- 
son about  having  a  further  claim  upon  her 
and  her  husband,  by  reason  of  their  failure 
to  go  Into  the  chicken  business  with  him,  and 
that  they  must  pay  him,  to  settle  such  claim, 
the  sum  of  $800,  and  that,  if  they  did  not  do 
so,  he  would  cause  all  of  their  property  to  be 
attached  and  taken  from  them,  and  their 
house  to  be  burned  and  destroyed,  so  there 
would  be  nothing  left  but  chimneys  to  tell  the 
tale.  He  came  again  to  the  Munson  house 
about  9  o'clock  In  the  evening  of  March  11th. 
In  a  somewhat  Intoxicated  condition.  At  that 
time  Mr.  and  Mrs.  Munson  and  their  two  chil- 
dren were  ill,  and  unable  to  leave  the  house. 
The  accused  renewed  his  claim  for  the  $800, 
Informing  her  that  he  knew  they  had  the 
money  In  the  house,  and  threatening  at  first 
that,  If  they  did  not  pay  the  money  to  him 
immediately,  he  would  cause  everything  they 
had  to  be  attached,  saying  that  he  had  been 
to  New  Haven  that  afternoon,  and  seen  his 
lawyer;  that  the  papers  had  been  drawn,  and 
were  In  the  hands  of  Sheriff  Spiegel,  who 
would  be  out  there  the  first  thing  In  the  morn- 
ing to  attach  everything  they  had,  but  that, 
if  they  paid  him  the  money  that  night,  be  could 
stop  it;  and  latterly,  however,  threatening 
that,  If  they  did  not  pay  over  the  money  to 
him  Immediately,  he  would  burn  and  destroy 
their  house,  and  that  there  would  be  no  one 
left  to  tell  the  tale.  Mrs.  Munson  Inquired 
of  him:  "What  do  you  mean?  That  you 
will  burn  us  up  with  It?'  He  replied  that 
he  did.  He  repeated  these  threats  until  after 
11  o'clock,  and  Mrs.  Munson  was  crying  dur- 
ing the  time  of  the  threats  and  because  of 
them,   and  finally  she  called   her   husband 
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down  from  upstairs,  and  told  him,  In  the' 
presence  of  the  accused,  what  he  bad  been 
saying  to  her;  and  thereupon  the  accused  re- 
peated the  threats  In  the  presence  of  Mr. 
Munson,  also  remarking,  referring  to  his  cour- 
age and  ability,  that,  "If  he  was  In  a  crowd, 
he  didn't  care  for  anything  but  a  knife;  he 
would  cut  his  way  through."  During  the 
time  of  the  threats  as  aforesaid,  Mrs.  Munson 
had  endeavored  to  persuade  him  to  wait  un- 
til morning,  but  he  refused  to  consent  to  any 
delay,  but  Insisted  that  he  must  have  the 
money  then,  that  night;  and  finally  Mr.  Mun- 
son, through  fear  of  his  (the  accused's)  burn- 
ing and  destroying  life,  as  he  had  threatened, 
took  |800  from  his  safe,  and  handed  It  to  his 
wife,  In  the  presence  of  the  accused,  that  she 
might  count  It;  and  thereupon  the  accused 
took  it  from  Mrs.  Munson's  hands,  and  re- 
mained In  the  house  about  15  minutes,  when 
he  left,  It  then  being  about  12  o'clock  mid- 
night Thereupon  the  accused  left  the  house 
with  the  money,  and  went  to  New  Haven. 

The  defendant  offered  evidence  to  prove, 
and  claimed  to  have  proved,  that,  while  work- 
ing for  said  Munson,  he  was  dissatisfied  with 
his  position,  and  told  the  said  Munson  that 
he  should  leave;  that  thereupon  Munson, 
about  September  1st,  represented  to  him  that, 
if  he  would  stay,  he  (Munson)  would  go  into 
the  poultry  business  with  him  that  winter, 
and  give  him  an  Interest  therein;  that  there- 
after the  defendant  remained  with  said  Mun- 
son until  about  February  18,  1807,  and  that 
during  said  time  he  rendered  services,  ne- 
gotiated for  the  purchase  of  materials,  and 
assisted  In  the  construction  of  a  building  for 
the  said  Munson,  In  preparation  for  the  car- 
rying on  of  said  business  agreed  upon;  that 
about  the  18th  day  of  February,  1897,  said 
Munson  refused  to  carry  out  the  agreement 
to  go  Into  business  with  the  defendant;  that 
the  defendant  thereupon  threatened  to  bring 
suit  against  said  Munson,  and  to  attach  his 
property  for  failure  to  carry  out  said  agree- 
ment, and  that  thereupon  said  George  and 
Ellen  F.  Munson  promised  the  defendant  at 
that  time  that  said  George  Munson  would 
pay  him  $1,000  damages  for  the  breach  of 
his  contract  to  go  into  said  business  afore- 
said; that  on  the  23d  day  of  February,  1897, 
the  said  George  and  Ellen  F.  Munson  paid 
the  defendant  $200  in  partial  settlement  of 
the  claim  which  he. had  against  them  afore- 
said, and  that  on  said  day  the  defendant 
gave  to  the  said  Ellen  F.  Munson  a  simple 
receipt  for  said  $200,  but  refused  to  give  a 
receipt  In  full,  though  requested  to  do  so; 
that  on  the  1st  day  of  March,  1897,  the  de- 
fendant came  to  the  house  of  the  Munsons, 
to  collect  the  additional  $800  agreed  on,  In- 
tending to  go  to  Hartford  that  night;  that 
the  said  Geo-ge  and  Ellen  F.  Munson  prom- 
ised him  then  that  he  should  be  paid  the 
$800  the  following  Thursday  if  he  would  stay 
over  with  them,  and  he  assented;  that  there- 
after the  defendant  was  taken  sick,  and  the 


■aid  Ellen  F.  Munson  became  sick,  and  it . 
was  agreed  that  the  payment  of  said  sum  of 
money  should  be  postponed  until  Tuesday, 
the  11th  of  March;  that  thereafter,  on  the 
evening  of  the  said  11th  day  of  March,  the 
defendant  demanded  said  sum  of  $800,  and 
stated  that,  if  the  sum  was  not  paid  imme- 
diately, suit  would  be  brought  by  him,  and 
the  property  and  house  of  the  said  Munson 
would  be  attached,  and  stated  that  the  pa- 
pers In  the  lawsuit  had  been  placed  In  the 
sheriffs  hands,  which  last  statement  the 
accused  admitted  was  untrue;  that  Influenced 
by  fear  through  said  statements  of  the  de- 
fendant, and  in  order  to  prevent  their  prop- 
erty and  the  house  from  being  attached,  the 
said  George  Munson  handed  the  sum  of  $800 
to  the  said  Ellen  F.  Munson,  who,  In  his 
presence,  Immediately  delivered  It  to  the  de- 
fendant 

During  the  trial  of  the  case,  Ellen  F.  Mun- 
son, a  witness  In  behalf  of  the  state,  was 
asked  the  following  question  with  reference 
to  the  occurrences  of  the  evening  of  March 
11th:  "Now,  state  what  happened  there 
about  that  time."  The  witness  answered: 
"He  demanded  the  eight  hundred  dollars,  and 
I  told  him  I  had  not  got  It  He  said:  Tt  is 
In  the  house.  If  you  don't  give  it  over,  the 
sheriff  will  be  here  and  attach.'  He  said  If 
we  didn't  there  would  be  nothing  but  chim- 
neys left  to  tell  the  tale.  I  asked  him  If  he 
meant  the  building  would  be  burned,  and 
he  said,  'Yes.' "  Said  witness  was  thereupon 
asked  this  question:  "You  may  state  if  be- 
fore this  evening,  as  to  which  you  have  tes- 
tified, the  accused  said  anything  to  you  In 
regard  to  what  he  would  do  if  you  didn't 
give  over  the  eight  hundred  dollars,— about 
the  buildings."  The  witness  answered:  "He 
did,  on  the  3rd  day  of  March."  She  was 
then  asked  to  state  what  he  said,  and  an- 
swered: "He  asked  me  If  I  was  .going  to 
give*  him  the  eight  hundred  dollars.  I  told 
him  I  hadn't  got  it  He  spoke  then:  Then 
there  will  be  nothing  but  chimneys  left  and 
no  one  to  tell  the  tale.'  And  I  asked  him  if 
he  meant  he  would  burn  us  up,  and  he  said, 
'Yes,' "  To  this  evidence  counsel  for  the  ac- 
cused objected,  "unless  the  threat  to  burn 
was  expected  to  be  carried  out  Immediately 
If  the  money  was  not  paid,"  and  that  threats 
were  only  admissible  if  made  at  the  Imme- 
diate time  that  the  money  was  paid.  To  the 
ruling  of  the  court  admitting  this  evidence 
counsel  for  the  accused  excepted.  The  same 
witness,  and  also  George  O.  Munson,  as  wit- 
nesses In  behalf  of  the  state,  testified  that 
at  the  time  the  $200  was  paid,  and  at  the 
time  of  the  payment  of  the  $800,  the  accused 
threatened  to  bring  a  civil  suit,  and  attach 
the  property  of  the  said  Munsons,  and  threat- 
ened that,  If  they  did  not  pay  said  sums,  the 
sheriff  would  be  there  and  attach  all  their 
property.  To  this  evidence  counsel  for  the 
accused  objected,  upon  the  ground  that  a 
threat  to  enforce  a  claim  by  civil  suit  is  nev- 
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er  ground  to  support  a  conviction  for  theft 
or  for  robbery.  To  the  ruling  of  the  court 
admitting  this  evidence,  counsel  for  the  ac- 
cused excepted.  These  rulings  are  among  the 
alleged  errors  assigned  in  the  appeal  to  this 
court. 

The  appellant  further  alleges  that  the  court 
erred  In  stating  the  following  In  Its  charge  to 
the  jury:  "If  the  possession  of  property  of 
another  to  which  the  taker  has  no  claim  be 
obtained  openly,  but  by  deception,  artifice,  or 
fraud,  designed  by  the  taker  to  secure  the 
possession  of  the  goods  of  another  to  which 
he  has  no  claim,  and  no  honest  belief  in  such 
a  claim,  and  they  be  subsequently  converted 
to  the  use  of  the  taker,  the  jury  would  be  jus- 
tified in  finding  that  the  taking  was  with  fe- 
lonious intent,  and  the  crime  of  larceny  com- 
mitted;" and  in  stating  In  Its  charge  to  the 
Jury  the  following:  "It  has  been  said  to  you 
that,  If  this  case  presented  before  the  Jury  Is 
anything,  it  Is  a  case  of  robbery;  but  the 
crime  of  larceny,  gentlemen,  is  necessarily 
included  in  the  crime  of  robbery,  so  that,  if 
it  were  true  that  this  case  presented  upon  the 
evidence  were  a  case  of  robbery,  the  jury 
would  be  justified  upon  such  proof  in  finding 
the  accused  guilty  of  larceny.  But  the  evi- 
dence seems  to  me  clear  enough  to  warrant 
me  in  saying  to  you  I  do  not  think  that  the 
proof  would  admit  of  a  conviction  of  robbery 
In  this  case."  In  its  charge  to  the  jury,  the 
court  made  the  following  statements:  "While 
the  felonious  Intent  may  be  found  from  a  se- 
cret taking,  It  may  be  found  from  an  open 
taking,  provided,  -for  Instance,  that  It  may  be 
by  deception,  artifice,  or  fraud.  If  the  title 
to  the  property  as  well  as  the  possession  of 
the  property  be  obtained  by  deception,  arti- 
fice, or  fraud,  this  will  not  be  larceny,  be- 
cause the  owner  parted  with  the  title  as  well 
as  the  possession.  The  crime  may  be  obtain- 
ing goods  under  false  pretenses,  but  it  is  not 
larceny.'  If  the  possession  of  property  of 
another  to  which  the  taker  has  no  claim  be 
obtained  openly,  but  by  deception,  artifice,  or 
fraud,  designed  by  the  taker  to  secure  the 
possession  of  the  goods  of  another  to  which 
he  has  no  claim,  and  no  honest  belief  in 
such  a  claim,  and  they  be  subsequently  con- 
verted to  the  use  of  the  taker,  the  jury  would 
be  Justified  in  finding  that  the  taking  was 
with  felonious  intent,  and  the  crime  of  lar- 
ceny committed.  •  •  •  Threats  which  will 
be  regarded  as  effective  in  the  eye  of  the  law 
to  cause  a  degree  of  fear  depriving  the  owner 
of  property  of  his  consent  to  Its  taking  will  be 
threats  of  personal  violence,— either  danger  to 
life  or  great  bodily  harm.  *  •  *  The 
compulsion  of  the  payment  of  a  valid  claim, 
or  one  believed  to  be  valid,  by  threat  to 
bring  civil  suit  and  attach,  thus  causing  fear; 
and  Inducing  as  a  result  of  the  fear  the  pay- 
ment of  the  money,  is  not  larceny.  The  com- 
pulson  of  the  payment  of  money  not  owed, 
and  which  the  taker  knows  is  not  owed,  by 
threats  to  bring  civil  suit  and  attach,  caus- 


ing fear,  under  the  influence  of  which  the 
money  is  paid,  la.  not  larceny.  The  threat 
made  which  Induced  the  fear  which  caused 
the  money  to  be  paid  must  be  a  threafwhlch 
It  was  apprehended  would  speedily  be  put  in 
execution,  and,  under  the  Influence  of  a  feat 
of  its  speedy  execution,  the  money  waa  ^jaid 
over.  The  money  must  have  been  paid  under 
the  influence  of  fear  of  great  bodily  harm  to 
be  speedily  caused  by  the  taker."  "To  sum- 
marize, gentlemen,  some  of  these  claims,  and 
perhaps  the  vital  ones:  If  the  jury  find  that 
Kallaher  secured  this  money  having  an  hon- 
est claim  to  it,  or  honestly  believing  he  had 
such  a  claim,  he  should  be  acquitted.  If  the 
jury  find  that  Kallaher  secured  this  money 
by  a  threat  to  bring  a  civil  suit,  or  by  repre- 
sentations that  the  papers  had  been  placed  in 
the  hands  of  the  sheriff,  and  this  was  the 
only  threat,  no  matter  whether  he  believed  in 
his  claim  or  not,  he  should  be  acquitted.  If 
the  jury  find  that  the  threat  was  to  do  great 
bodily  barm  to  the  Munsons,  and  that  this 
caused  fear  on  their  part,  If  the  fear  was  not 
that  the  threat  would  be  speedily  or  immedi- 
ately executed,  Kallaher  should  be  acquitted. 
If,  on. the  other  hand,  the  jury  find  that  the 
evidence  establishes  beyond  a  reasonable 
doubt  that  Kallaher  secured  this  money  as 
claimed  without  a  right  to  it,  and  without  be- 
lieving that  he  had  a  right  to  it,  and  by  a 
threat  to  endanger  the  lives  of  the  Munsons 
or  to  do  them  great  bodily  harm,  which  threat 
the  Munsons  believed  would  be  speedily  exe- 
cuted, and  Induced  fear  on  their  part,  and, 
under  the  Influence  of  that  fear  that  the 
threat  would  be  speedily  executed  during  that 
night,  they  paid  over  the  money  as  charged, 
then  the  accused  would  be  found  guilty  of 
the  crime  as  charged..  *  *  *  It  is  for  the 
jury  to  determine  as  a  question  of  fact  what 
the  threat  was.  Was  the  fear  of  the  Mun- 
sons, if  there  was  fear  on  their  part,  that 
there  would  be  a  speedy  or  immediate  execu- 
tion of  this  threat  by  Kallaher?  That  the 
Jury  must  determine  as  a  question  of  fact 
from  the  evidence.  *  *  *  It  has  been  said 
to  you  that,  if  this  case  presented  before  the 
jury  Is  anything,  It  Is  a  case  of  robbery;  but 
the  crime  of  larceny,  gentlemen,  is  necessarily 
Included  in  the  crime  of  robbery;  so  that,  if 
It  were  true  that  this  case  presented  upon 
the  evidence  were  a  case  of  robbery,  the  jury 
would  be  justified  upon  such  proof  in  finding 
the  accused  guilty  of  larceny.  But  the  evi- 
dence seems  to  me  clear  enough  to  warrant 
me  in  saying  to  you  I  do  not  think  that  the 
proof  would  admit  of  a  conviction  of  robbery 
In  this  case." 

R.  S.  Baldwin,  Edward  J.  Maher,  and  Mar- 
tin Conlon,  for  appellant.  William  H.  Wil- 
liams, State's  Atty.,  and  Alfred  N.  Wheeler, 
for  the  State. 

HALL,  J.  (after  stating  the  facts).  The  only 
objection  to  the  admissibility  of  the  evidence 
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offered  by  the  state  In  proof  of  the  threats  of 
the  accused  to  burn  the  bouse  of  the  Munsons 
which  seems  to  be  urged  by  counsel  for  the  ac- 
cused In  their  brief  submitted  to  us  Is  that  it 
should'  not  have  been  received  "unless,  the 
threat  to  burn  was  expected  to  be  carried  out 
Immediately."  The  record  shows  that  evidence 
was  offered  by  the  state  to  prove  that  these 
threats  made  by  the  accused  -  when  he  was 
somewhat  Intoxicated,  to  Mr.  and  Mrs.  Mun- 
son,  In  their  own  house,  between  9  and  12 
o'clock  at  night,  when  both  they  and  their 
children  were  111,  Mrs.  Munson  being  too  111  to 
leave  the  house,  were  that,  if  they  did  not  pay 
over  the  money  to  him  immediately,  he  would 
burn  and  destroy  their  house,  and  that  there 
would  be  no  one  left  to  tell  the  tale,  and  that 
he  meant  to  burn  them  up  In  It;  that  he  re- 
fused to  consent  to  any  delay,  but  insisted 
that  he  must  have  the  money  then,  that  night; 
and  that,  Anally,  Mr.  Munson,  through  fear- 
that  the  accused  would  burn  and  destroy  life, 
as  he  had  threatened,  paid  him  the  $800.  To 
constitute  the  crime  of  larceny,  the  taking  must 
not  only  be  felonious,  but  without  the  consent 
of  the  owner.  But  *  felonious  taking  with 
the  consent  of  the  owner,  when  the  giving  of 
such  consent  la  not  a  voluntary  act,  but  Is  the 
result  of  actual  fear  Induced  by  threats  cal- 
culated to  excite  a  reasonable  /apprehension  of 
bodily  injury,  is,  in  the  eye  of  the  law,  a  tak- 
ing without  the  owner's  consent  1  Whart. 
Cr.  Law,  §§  850-852,  note  5;  2  Bish.  Cr.  Law, 
(  1168;  2  Greenl.  Bv.  (13th  Ed.)  §  193.  Wheth- 
er such  apprehension  of  danger  existed,  and,  If 
bo,  whether  It  was  a  reasonable  apprehension, 
are  questions  of  fact,  and  must  be  determined 
in  each  particular  case  by  the  language  or  the 
menaces  of  the  accused,  his  actions,  and  the 
circumstances  surrounding  the  person  who  thus 
parts  with  his  property.  Morris  v.  Piatt,  32 
Conn.  75-83.  Clearly,  the  evidence  offered  by 
the  state  of  the  threats  made  by  the  accused 
in  the  present  case  tended  to  prove  that  Mun- 
son parted  with  his  $800  because  of  a  reason- 
able fear  of  immediate  Injury  to  himself  and 
to  his  family.  It  was  for  that  reason  admis- 
sible. The  Jury  were  Instructed  by  the  court 
that.  If.  the  fear  was  not  that  the  threats  to 
do  great  bodily  injury  to  the  Munsons  would 
be  speedily  or  Immediately  executed,  the  ac- 
cused should  be  acquitted.  The  threat  of  the 
accused  that  he  would  bring  a  civil  suit,  and 
attach  all  the  property  of  the  Munsons,  was  a 
part  of  the  statement  In  which  he  threatened 
to  burn  the  building  and  Its  inmates.  It  was 
admissible  as  a  part  of  that  conversation,  and 
Is  Introductory  to  the  proof  of  a  more  serious 
threat.  It  nowhere  appears  upon  the  record 
that  the  court  held  that  the  obtaining  money 
by  threats  to  commence  a  civil  action,  and  to 
attach  property  could  constitute  larceny.  On 
the  contrary,  the  court  distinctly  charged  the 
Jury  that  If  they  found  "that  Kallaher  secured 
this  money  by  a  threat  to  bring  a  civil  suit,  or 
by  representations  that  the  papers  had  been 
placed  in  the  hands  of  the  sheriff,  and  this  was 
.   39A.-39 


the  only  threat,  no  matter  whether  he  (Kalla- 
her) believed  In  his  claim  or  not,  he  should  be 
acquitted." 

It  is  claimed  by  counsel  for  the  accused  that 
the  following  statement  made  by  the  court  In 
its  charge  to  the  jury  was  Irrelevant  and  harm- 
ful to  the  defendant:  "If  the  possession  of 
property  of  another,  to  which  the  taker  has  no 
claim,  be  obtained  openly,  but  by  deception, 
artifice,'  or  fraud,  designed  by  the  taker  to  se- 
cure the  possession  of  the  goods  of  another  to 
which  be  has  no  claim,  and  no  honest  belief 
in  such  a  claim,  and  they  be  subsequently  con- 
verted to  the  use  of  the  taker,  the  Jury  would 
be  Justified  in  finding  that  the  taking  was  with 
felonious  Intent,  and  the  crime  of  larceny  com- 
mitted." The  court,  In  this  part  of  its  charge, 
was  Instructing  the  jury  how  a  criminal  Intent 
might  be  proved,  and  not  as  to  what  constitut- 
ed a  taking  without  the  owner's  consent  The 
state  was  required;  not  only  to  prove  that  the 
accused  obtained  this  money  by  threats  of  per- 
sonal violence,  but  with  a  felonious  Intent 
which  existed  at  the  time  of  the  unlawful  tak- 
ing. The  language  quoted  must  be  read  In 
connection  with  that  which  precedes  and  fol- 
lows It,  and,  when  so  read,  It  will  be  seen  that 
the  court  was  pointing  out  to  the  Jury  that, 
when  the  taking  was  without  the  consent  of 
the  owner,  the  Jury  would  be  Justified  In  find- 
ing that  it  was"  with  felonious  intent,  even 
though  it  was' not  secret,  but  open,  if  the  ac- 
cused, without  having  any  claim  to  the  prop- 
erty, had  thus  openly  obtained  possession  of  It 
by  deception,  artifice,  or  fraud.  In  this  case 
there  was  no  claim  that  the  owner  had,  by 
deception  or  fraud,  been  Induced  to  part  with 
the  mere  possession  of  the  money,  Independ- 
ently of  the  ownership,  as  was  claimed  regard- 
ing the  note  In  the  case  of  State  v.  Fenn,  41 
Conn.  590.  When  Munson  parted  with  the 
$800,  he  did  so,  not  because  he  supposed  he 
was  asked  to  part  with  the  possession  of  the 
bills  only;  he  understood  fully  that  the  ac- 
cused demanded,  not  the  mere  possession  of  the 
money,  but  the  money  itself. 

The  portion  of  the  charge  complained  of, 
when  considered  by  Itself,  is  open  to  the 
criticism  that  the  jury  might  have  under- 
stood from  this  language  that  If  they  found 
that  the  accused  had  no  just  claim  to  this 
money,  nor  an  honest  belief  In  the  claim 
which  he  made  to  It,  and  that  Munson  part- 
ed, not  with  the  possession  only,  but  with 
the  ownership  of  the  $800,  because  of  the 
false  ana  fraudulent  representations  of  the 
accused  that  he  had  commenced  a  civil  ac- 
tion against  Munson,  and  that  the  papers 
were  in  the  hands  of  the  sheriff  to  attach  all 
his  property,  they  might,  upon  those  facts, 
not  only  find  a  taking  with  felonious  intent, 
but  a  taking  without  the  consent  of  the 
owner,  and  convict  the  accused  of  the  crime 
of  larceny.  But,  when  we  regard  the  entire 
charge  of  the  court,  we  think  the  Jury  could 
have  placed  no  such  construction  upon  this 
language.    In  the  two  sentences   Immediate 
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ly  preceding  the  one  under  discussion,  the 
court  said  to  the  Jury:  "If  the  title  to  the  prop- 
erty, as  weh  as  the  possession  of  the  property, 
be  obtained  by  deception,  artifice,  or  fraud, 
this  will  not  be  larceny,  because  the  owner 
parted  with  the  title  as  well  as  the  posses- 
sion. The  crime  may  be  obtaining  goods  un- 
der false  pretenses,  but  It  Is  not  larceny." 
Again,  In  Its  final  summary  to  the  Jury  of 
the  questions  of  law  Involved  In  the  case,  the 
court,  as  has  been  before  observed,  said:  "If 
the  Jury  find  that  Kallaher  secured  this  mon- 
ey by  a  threat  to  bring  a  civil  suit,  or  by 
representations  that  the  papers  had  been 
placed  In  the  hands  of  the  sheriff,  and  this 
was  the  only  threat,  no  matter  whether  he 
believed  In  his  claim  or  not,  he  should  be 
acquitted."  The  court  concludes  its  discus- 
sion of  the  questions  of  law  by  stating  upon 
what  facts  the  Jury  might  convict  the  ac- 
cused of  larceny,  namely,  upon  proof  that 
Kallaher  secured  the  money  "without  a  right 
to  it,  and  without  believing  he  had  a  right 
to  It,  and  by  a  threat  to  endanger  the  lives 
of  the  Munsons,  or  to  do  them  great  bodily 
harm,  which  threats  the  Munsons  believed 
would  be  speedily  executed,  and  Induced  fear 
on  their  part,  and,  under  the  Influence  of  that 
fear  that  the  threat  would  be  speedily  ex- 
ecuted during  that  night,  they  paid  over  the 
money  as  charged."  It  seems  to  us  clear 
that  no  Jury  of  ordinary  intelligence  could 
have  understood  from  the  charge  of  the 
court  that  they  might  convict  the  accused  of 
larceny  upon  finding  that  he  obtained  the 
money  in  question  by  false  and  fraudulent 
representations,  and  without  finding  It  proved 
that  he  made  the  alleged  threat  of  great 
bodily  injury  to  the  Munsons,  and  that,  there- 
fore, the  accused  was  not  prejudiced  by  the 
language  of  the  court  in  this  part  of  the 
charge. 

The  last  claim  made  in  the  brief  of  counsel 
for  the  accused  is  that  the  court  erred  in  stating 
to  the  Jury  that  the  crime  of  larceny  was  Includ- 
ed In  the  crime  of  robbery,  bpt  that.  In  the 
opinion  of  the  court,  the  proof  In  this  case 
would  not  admit  of  a  conviction  of  the  crime 
■it  robbery.  The  ground  of  the  defendant's 
jomplaint  seems  to  be  the  remark  of  the 
:»urt  that  the  evidence  would  not  warrant  a 
conviction  of  robbery-  The  court  correctly 
stated  to  the  jury  the  elements  of  the  crime 
of  larceny,  which  was  the  only  charge  in  the 
information,  and  what  facts  were  required 
to  be  proved  to  support  a  conviction  of  that 
offense.  The  duty  of  the  Jury  to  convict  or 
acquit  depended  upon  the  proof  or  the  fail- 
ure to  prove  these  facts,  and  not  upon  the 
question  of  whether  such  facts,  If  proved, 
were  sufficient  to  sustain  the  charge  of  rob- 
bery. That  inquiry  was  irrelevant.  We 
have  only  noticed  those  reasons  of  appeal 
which  are  discussed  by  counsel  for  the  ac- 
cused In  their  brief.  There  Is  no  error.  The 
other  Judges  concurred,  BALDWIN  and 
HAMERSLEY.  JJ.,  with  hesitation. 


(87  Md.  183) 

STATE,  to  Use  of  PRICE  et  al.,  T.  CUM- 
BERLAND &  P.  R.  CO. 
(Court  of  Appeals  of  Maryland.    Feb.  10,  1898.) 
Railroads— Cuoss i no  Accidents— Cohtbibutobt 
Negliobsck. 
Where  one  driving  a  buggy,  while  nearing 
a  crossing,  saw  a  train  coming,  and,  in  attempt- 
ing to  cross  in  front  of  it,  his  horse  balked,  and 
he  was  killed,  he  was  guilty  of  contributory 
negligence. 

Appeal  from  circuit  court,  Allegany  county. 

Action  by  the  state  of  Maryland,  for  the  use 
of  Ellen  M.  Price  and  others,  against  the  Cum- 
berland &  Pennsylvania  Railroad  Company,  to 
recover  for  death  of  Thomas  C.  Price.  Judg- 
ment for  defendant  Plaintiff  appeals.  Af- 
firmed. 

Argued  before  McSHERRT,  C.  J.,  and  BRY- 
AN, BRISCOE,  PAGE,  PEARCB,  and  BOYD, 
JJ. 

Clayton  Purnell  and  Ben  A  Richmond,  for 
appellant.  Robert  H.  Gordon  and  Perd.  Wil- 
liams, for  appellee. 

BOYD,  J.  This  is  an  action  brought  In  the 
name  of  the  state  of  Maryland,  for  the  use  of 
the  widow  and  daughters  of  Dr.  Thomas  C. 
Price,  against  the  Cumberland  &  Pennsylvania 
Railroad  Company,  founded  on  the  alleged  neg- 
ligence of  the  company's  agents,  resulting  in 
the  death  of  the  doctor.  At  the  conclusion  of  the 
testimony  offered  by  the  plaintiff,  the  court  below 
Instructed  the  Jury  that  there  was  no  evidence 
legally  sufficient  to  entitle  the  plaintiff  to  re- 
cover, and  directed  a  verdict  to  be  rendered 
for  the  defendant.  That  action  of  the  court 
presents  the  only  question  for  our  review.  There 
were  only  two  witnesses  to  the  accident  exam- 
ined, and  their  testimony  is  very  unsatisfactory 
In  reference  to  most  of  the  material  facts  In- 
volved in  the  case.  The  accident  happened  at  a 
point  where  a  county  road  crosses  the  railroad 
on  what  Is  called  a  "Y"  track.  The  railroad, 
In  order  to  get  to  Frostburg  by  a  practicable 
grade,  runs  westerly  to  a  point  near  Borden 
Mines,  and  then  easterly  for  some  distance,  and 
then  westerly  again  towards  Frostburg,  thus 
gradually  ascending  the  hill  The  train  with 
which  we  are  concerned  was  composed  of  an 
engine  and  coal  cars,  and,  after  stopping  at  a 
coal  tipple  which  is  near  the  westerly  ter- 
minus of  the  main  track,  was  backing  up  the 
Y  track,  when  the  collision  with  Dr.  Price's 
buggy  took  place  on  the  crossing  above  spoken 
of.  He  had  been  to  Allegany,  a  neighboring  vil- 
lage, to  see  a  patient,  and  was  on  his  way  to 
Frostburg,  where  he  resided,  when  his  buggy 
was  struck  by  the  train,  and  he  died  almost 
immediately  after  the  accident.  The  witnesses 
who  testified  seem  to  have  had  no  definite  Idea 
of  the  distance  between  the  points  spoken  of  in 
their  testimony,  or  even  the  length  of  the  train. 
There  was  a  plat  used  at  the  argument,  which, 
although  not  shown  in  the  record  to  have  been 
proven  to  be  correct,  we  understand  to  have 
been  conceded  to  be  so  In  this  court    Assuni- 


Digitized  by 


Google 


Md.) 


STATE  v.  CUMBERLAND  &  P.  B.  CO. 


611 


lug  it  to  have  been  correctly  made  according 
to  the  scale  marked  on  It,  the  distance  from  the 
coal  tipple  to  the  point  where  the  Y  track  leaves 
the  main  track  is  about  400  feet,  and  from  the 
latter  point  to  the  county  road  about  600  feet 
The  witnesses  who  saw  the  accident  were  Mrs. 
Frank  Devore  and  Joseph  Malooley.  It  is  im- 
possible to  tell  from  the  record  with  any  pre- 
cision where  the  former  was,  aa  the  points  she 
speaks  of  are  not  located  on  the  plat,  but  she 
said  she  was  on  what  we  have  called  the  "main 
track,"  by  which  we  mean  the  part  of  the 
track  before  entering  the  Y,  and  that  Is  from 
three  to  four  hundred  feet  from  the  county  road 
at  the  nearest  points,  as  laid  down  on  the  plat 
Malooley  was  on  the  car  that  struck  Dr.  Price's 
buggy,  being  the  rear  car  of  the  train,  or,  as  it 
was  being  pushed  backward  up  the  grade,  the 
first  car  to  reach  the  crossing.  Mrs.  Devore 
thought  the  accident  happened  about  6  o'clock 
in  the  evening,  October  26,  1896,  but  she  said 
she  could  see  the  train  and  Dr.  Price  plainly. 
She  described  with  some  detail  what  occurred 
at  the  crossing,  even  to  the  number  of  times  the 
doctor  struck  his  horse.  So,  whatever  the  hour 
was,  it  was  still  sufficiently  light  for  any  one 
to  see  the  train  moving.  As  Dr.  Price  reached 
the  railroad,  his  horse  balked,  and  remained  on 
the  track  long  enough  to  let  the  buggy  in  which 
be  was  riding  be  caught  by  the  train,  although 
the  horse  escaped. 

-Suits  for  damages  resulting  from  collisions 
with  railroad  trains  by  persons  crossing  the 
tracks  have  been  so  numerous  In  this  state  that 
there  is  no  longer  much  difficulty  about  the  gen- 
eral principles  of  law  applicable  to  them,  and  it 
Is  usually  only  necessary  to  examine  carefully  and 
critically  the  facts  In  any  particular  case  to  as- 
certain the  extent  of  the  liability  of  the  defendant. 
Our  statute  which  authorizes  suits  to  be  brought 
for  the  death  of  a  person  caused  by  the  wrong- 
ful act,  neglect  or  default  of  another  limits  the 
right  of  recovery  to  such  act  neglect,  or  de- 
fault as  would,  If  death  had  not  ensued,  have 
entitled  the  party  Injured  to  maintain  an*  action 
and  recover  damages  in  respect  thereof,  and 
hence  the  test  in  this  case  Is  whether  Dr.  Price 
could  have  recovered  if  he  had  survived  the  In- 
juries sustained  by  him.  To  do  so,  it  would 
have  been  Incumbent  on  him  to  prove  that  the 
action  was  caused  entirely  by  the  negligence  or 
default  of  the  defendant's  agents  or  agent  and 
it  must  not  have  appeared  from  the  evidence 
that  his  want  of  ordinary  care  and  prudence 
directly  contributed  to  cause  the  accident. 
Burns'  Oase,  54  Md.  113.  To  put  the  company 
on  defense,  it  was  not  sufficient  to  prove  negli- 
gence of  its  agents,  but  also  that  such  negli- 
gence caused  the  injury.  If,  in  attempting  to 
prove  those  essentials,  the  evidence  disclosed 
the  fact  that  the  accident  really  happened  as  a 
result  of  the  doctor's  own  negligence,  then  the 
plaintiff  is  precluded  from  recovery,  because  the 
defendant  cannot  be  made  responsible  for  re- 
sults caused  by  the  fault  of  the  one  whose  in- 
juries are  the  basis  of  the  suit.  So  long  as 
there  Is  any  reasonable  doubt  on  that  question, 
the  jury  must  resolve  It;   but.  when  the  fact 


Is  so  clearly  established  by  the  evidence  as  to 
leave  no  room  for  rational  minds  to  differ,  with- 
out entering  into  the  realms  of  speculation  and 
conjecture,  then  It  is  the  duty  of  the  court  to 
determine  it  The  legal  sufficiency  of  the  whole 
evidence  to  sustain  a  verdict  is  as  clearly  for 
the  court  as  Is  the  weight  or  credibility  of  the 
testimony  for  the  jury  when  the  facts  are  In 
dispute.  Of  course,  when  the  court  is  called  up- 
on to  pass  upon  the  legal  sufficiency  of  the  evi- 
dence, it  must  assume  it  to  be  true.  These 
general  propositions  have  been  so  frequently  an- 
nounced by  this  court  that  we  deem  it  unneces- 
sary to  cite  authorities  to  sustain  them,  and 
we  only  refer  to  them  because  It  is,  proper  that 
they  should  be  borne  In  mind  as  the  facts  in  the 
record  are  considered  and  the  law  applied. 

The  negligence  relied  on  by  the  plaintiff  con- 
sists of  the  alleged  failure  of  the  defendant's 
agents  to  give  any  signal  of  the  approach  of 
the  train.  Mrs.  Devore  swore  she  did  not 
hear  the  whistle  blow  or  the  bell  ring,  al- 
though she  was  close  enough  to  have  heard 
them.  It  Is  true  that  she  did  not  notice  that 
there  was  another  train  on  the  main  track, 
the  engine  of  which  did  whistle,  according  to 
the  witness  Malooley;  but  it  must  be  admit- 
ted that  there  was  some  evidence  that  the  en- 
gine of  the  train  that  caused  the  accident  did 
not  whistle  and  the  bell  was  not  rung.  It  is 
also  claimed  by  the  plaintiff  that  there  was 
neither  light  nor  trainman  on  the  first  car,  as 
It  approached  the  crossing,  to  give  warning 
of  its  approach.  It  Is  apparent  however,  that 
a  light  would  have  been  of  no  service,  as  It 
was  not  dark  enough  to  require  It  Mrs. 
Devore  said:  "It  was  light  enough;  I  could 
see  everything  plain;"  and  we  have  already 
seen  the  distance  she  was  from  the  crossing 
when  the  accident  happened.  Nor  is  there 
any  positive  proof  that  there  was  not  a  train- 
man on  the  car.  Mrs.  Devore's  evidence  as 
to  that  was  as  follows:  "Q.  Mrs.  Devore,  did 
you  see  anybody  on  the  end  of  the  train? 
A.  I  did  not  see  anybody  on  the  end  of  the 
train.  Q.  I  mean  the  rear  end  of  the  train. 
A  I  never  took  no  notice.  Q.  You  never  took 
no  notice?  A.  No,  sir;  I  was  too  excited." 
Malooley  was  asked:  "Were  there  any  brake- 
men  on  the  end  of  the  train?  A.  I  do  not 
know  whether  there  was  or  not  Q.  Was 
anybody  on  the  end  of  the  train?  A.  They 
might  have  been  on  there,  and  I  not  seen, 
them."  So  the  only  evidence  tending  to  show 
negligence  was  the  failure  to  ring  the  bell 
or  blow  the  whistle,  if  those  omissions  be  con- 
ceded to  be  negligence.  But  there  is  no  evi- 
dence from  which  it  could  be  properly  In- 
ferred that  the  omission  to  do  either  of  those 
acts  in  any  way  misled  Dr.  Price  or  caused 
the  accident  The  only  possible  object  in 
giving  such  signals  Is  to  warn  persons  using 
the  county  road  of  the  approach  of  trains.  It 
was  the  dmy  of  Dr.  Price  to  look  and  listen 
as  he  approached  the  crossing  to  ascertain 
whether  a  train  was  coming,  and  the  failure 
on  the  part  of  the  agent  of  defendant  to  blow 
the  whistle  or  ring  the  bell  did  not  en  uw 
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him  from  the  exercise  of -that  reasonable  pre- 
caution. Neubeor's  Case,  82  Md.  391.  We 
see  nothing  In  the  record  that  would  have 
Justified  the  Jury  In  finding  that  there  was 
any  difficulty  In  his  seeing  the  train  as  he 
approached  the  railroad.  It  Is  true  that  the 
evidence  showed  that  there  was  a  rail  fence 
along  the  side  of  the  county  road,  and  some 
locust  and  maple  trees  growing  on  the  fence 
line;  but  It  Is  not  shown  that  they  would  pre- 
vent any  one  driving  in  a  buggy,  as  Dr.  Price 
was,  from  seeing  the  railroad.  Indeed,  it 
does  not  appear  whether  the  foliage  was  still 
on  the  trees  on  the  26th  of  October,  when  the 
accident  happened.  Then,  too,  the  evidence 
of  Mrs.  Devore  shows  she  had  no  difficulty 
in  seeing  the  doctor  as  he  drove  along  the 
road,  and  he  could  certainly  have  seen  a  train, 
even  if  he  could  not  have  heard  It  as  it  was 
pushed  up  that  grade.  But,  if  his  view  of 
the  railroad  was  obstructed  so  as  to  prevent 
him  from  seeing  whether  a  train  was  ap- 
proaching, it  was  his  duty  to  stop,  look,  and 
listen  before  attempting  to  cross.  And  if  a 
party  neglect  these  necessary  precautions,  and 
receive  injury  by  collision  with  a  passing 
train,  which  might  have  been  seen  if  he  had 
looked,  or  heard  if  he  had  listened,  he  will  be 
presumed  to  have  contributed,  by  his  own 
negligence,  to  -the  occurrence  of  the  accident; 
and,  unless  such  presumption  be  repelled,  he 
will  not  be  entitled  to  recover  for  any  Injury 
he  may  have  sustained.  Hogeland's  Case,  66 
Md.  149,  7  Att  106. 

But  it  was  argued  with  great  ingenuity 
and  ability  by  the  counsel  for  the  appellant 
that  the  accident  was  caused  by  reason  of  the 
fact  that  the  train  was  standing  still  when 
Dr.  Price  started  to  cross  the  track,  but  start- 
ed suddenly,  and  without  warning,  overtak- 
ing him  before  he  could  escape  from  the 
track,  thereby  causing  the  accident,  and  that 
there  was,  at  least,  sufficient  doubt  about  that 
to  require  Its  submission  to  the  Jury.  The 
evidence,  however,  does  not  sustain  that  con- 
tention, and  it  would  have  been  impossible 
for  the  jury,  In  the  face  of  the  testimony  in 
the  record,  to  have  reached  that  conclusion 
by  any  method  short  of  mere  conjecture.  It 
is  true  that  the  train  had  been  standing  still, 
but  just  when  it  started,  and  exactly  where 
he  was  when  it  did  start,  are  not  shown,  but 
that  he  was  not  on  the  crossing  at  the  time 
the  train  started  is  conclusively  shown  by  the 
two  witnesses  who  saw  the  accident  Mrs. 
Devore,  in  answer  to  the  question  how  far 
the  rear  end  of  the  train  (meaning  the  end 
nearest  the  crossing)  was  from  the  crossing 
when  the  train  was  standing  still,  said  she 
could  not  tell  exactly,  but  finally  said,  on  be- 
ing asked  whether  it  was  the  length  of  the 
court  room  of  the  circuit  court  for  Allegany 
county,  where  the  case  was  being  tried,  that 
it  was  not  that  far  away.  Then  followed 
this  portion  of  her  testimony:  "Q.  Then  you 
saw  it  standing  there?  A.  Yes,  sir.  Q.  And 
you  saw  the  horse  on  the  crossing?  A  No, 
sir.   Q.  Coming  up  to  the  crossing?    A.  He 


was  not  on  the  crossing.  He  was  a  good  way 
from  the  crossing  when  the  train  was  stand- 
ing still,  but,  as  he  came  towards  the  cross- 
ing, the  train  started  to  come  up."  The  wit- 
ness Malooley  had  a  good  opportunity  to  see 
how  the  accident  happened,  as  he  was  on  the 
car  that  struck  the  buggy  on  the  side  of  it 
next  to  Dr.  Price,  as  he  approached  the  track. 
He  was  not  in  the  employ  of  the  railroad  com- 
pany, but  was  .riding  home  from  the  mines 
where  he  worked.  He  gave  this  account  of 
the  accident:  "Q.  You  were  on  the  side  of  the 
car  coming  up  the  hill.  Which  way  were  you 
looking?  A.  I  was  looking  right  towards 
where  the  doctor  was  driving  up  towards  the 
train.  Q.  Now,  how  far  was  your  car  from 
the  crossing  when  it  was  standing  still?  A. 
I  could  not  say.  Q.  You  cannot  say.  Now, 
when  the  train  started,  where  were  the  doc- 
tor and  the  horse?  A.  Why,  the  doctor  was 
driving.  When  I  took  notice  to  him,  the 
doctor  was  drivhig  right  up.  Q.  Now,  tell  the 
Jury  you  saw  thfe  doctor  drive  up.  TeH  the 
jury.  A.  I  saw  the  doctor  drive  up  towards 
the  bill.  His  horse  stopped  and  balked  on  the 
crossing.  Q.  His  horse  balked  on  the  cross- 
ing? A  Yes,  sir.  Q.  Then  what  happened? 
A.  He  tried  to  get  the  horse  across  the  cross- 
ing, and  he  refused  to  go.  He  tried  to  pull 
him  back,  and  he  refused  to  come  back.  He 
clapped  his  lines,  and  I  heard  him  hollow, 
"Get  up,'  twice,  and  when  the  train  drawed 
close  the  horse  jumped  out,  and  It, caught  the 
buggy.  Q.  You  saw  the  doctor  coming  up 
to  the  track?  A.  Yes,  sir;  saw  the  horse  on 
the  track.  Q.  And  the  doctor  would  have 
gotten  across  If  the  horse  had  not  stopped? 
A.  If  he  had  not  balked.  Q.  And  he  got  on 
the  track,— the  horse  and  buggy,— and  the 
doctor  slapped  the  lines,  and  told  him  to  get 
up?  A.  Yes,  sir;  and  as  the  train  came  up 
it  hit  the  buggy."  On  cross-examination  he 
said  he  could  see  Dr.  Price  coming  towards 
the  crossing,  and  he  thought  he  could  see  him 
the  length  of  the  court  room  from  the  cross- 
ing, and  then  testified  as  follows:  "Q.  Well, 
then,  Dr.  Price  could  have  seen  the  train  that 
far  away?  A.  i  saw  Dr.  Price  see  the  train. 
Q.  You  saw  Dr.  Price  see  the  train?  A.  Yes, 
sir.  Q.  How  do  you  judge  that?  A  He  was 
looking  at  it.  He  was  looking  towards  'me, 
anyway.  Q.  How  far  was  the  train  from  the 
doctor  when  the  doctor  tried  to  make  the 
crossing?  Do  you  know?  A.  I  could  not  say 
how  far  he  was  at  alL"  The  evidence,  there- 
fore, shows  conclusively  that  the  train  was 
moving  before  Dr.  Price  reached  the  cross- 
in,  and  that  he  saw  it  coming.  Mrs.  Devore 
said  she  saw  him  bit  the  horse  three  times, 
and  the  horse  jumped  back  three  times;  that 
"the  horse  pulled  towards  Frostburg,  and  the 
horse  balked  in  the  middle  of  the  track,  and 
I  saw  him  whip  him  again,  and  he  balked 
back,  and  he  stayed  there  until  the  cars  ran  over 
him."  The  approach  on  the  county  road  to 
the  railroad  is  described  ae  very  steep,  and 
the  plat  shows  it  is  at  such  an  angle  that  a 
horse  moving  up  the  hill  might  well  be  fright- 
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ened  by  a  train  coming  from  the  direction 
this  one  was.  That  was  probably  the  cause 
of  the  horse's  balking;  but,  however  that  may 
be,  we  think  it  is  apparent  from  the  testimony 
that  the  train  did  not  start  to  move  after  Dr. 
Price  had  driven  on  the  railroad,  but  that  he 
saw  It  coming,  and  endeavored  to  cross  the 
track  ahead  of  it  Had  It  not  been  for  the  un- 
fortunate fact  that  this  trusted  animal  failed 
Its  master  on  that'  momentous  occasion,  he 
would  doubtless  have  gotten  over  safely,  but 
that  was  a  risk  he  assumed.  We  know  of  no 
law  that  would  permit  a  recovery  under  such 
circumstances.  Indeed,  It  was  conceded  in 
the  argument  that,  if  the  train  was  moving 
when  he  attempted  to  cross,  the  plaintiff  could 
not  recover.  As  the  evidence  convinces  us 
that  such  was  the  case,  and  that  there  was 
no  conflict  on  the  subject,  and  nothing  from 
which  .the  jury  could  properly  infer  the  con- 
trary, the  judgment  of  the  court  below  must 
be  affirmed.    Judgment  affirmed,  with  costs. 


(8T  M<t  im 

BROWN  v.  McGILL  et  aL 
(Court  Of  Appeals  of  Maryland.     Feb.  10,  18WJ.1 
Mabrikd     Womsn  —  Sepabats     Estate  —  Cou- 

TBACT8. 

A  woman,  in  contemplation  of  marriage, 
conveyed  all  her  property  -to  a  trustee,  the  Income 
to  be  paid  during  life  into  her  own  hands,  for  her 
sole  use,  without  power  of '  anticipation.  After 
the  marriage  she  borrowed  money  by  giving  a 
note  under  an  agreement  that  it  should  be  pay- 
able ont  of  her  separate  estate,  whether  held  in 
her  own  name  or  by  a  trustee.  Held,  that  tne 
income  in  the  hands  of  the  trustee  was  liable  for 
the  satisfaction  of  the  note. 
Page,  J.,  dissenting. 

Appeal  from  circuit  court  of  Baltimore  city. 

Bill  In  equity  by  Alexander  Brown  against 
Sarah  G.  McOlll  and  others.  From  a  decree 
dismissing  the  complaint,  plaintiff  appeals. 
Reversed. 

Argued  before  McSHERRY,  O.  J.,  and 
BRYAN,  FOWLER,  BRISCOE,  PAGE,  ROB- 
ERTS, and  BOYD,  JJ. 

We  L.  Marbury  and  Henry  J.  Bowdoln, 
for  appellant  Bernard  Garter,  Stewart 
Brown,  Arthur  Geo.  Brown,  and  F.  W.  Brune, 
for  appellees. 

BOYD,  J.  This  Is  an  appeal  from  a  decree 
of  the  circuit  court  of  Baltimore  city,  dis- 
missing the  bill  of  complaint  filed  by  the  ap- 
pellant against  Sarah  G.  McGill,  Carroll  S. 
McGill,  her  husband,  and  James  McEvoy, 
trustee.  The  bill  alleges  that  on  the  16th 
day  of  September,  1885,  Sarah  G.  McGill  gave 
the  appellant  her  note  for  the  sum  of  $2,000, 
which'  she  borrowed  from  him  with  the  un- 
derstanding and  agreement  that  it  should  be 
payable,  when  demanded,  out  of  her  separate 
estate,  whether  held  in  her  own  name  or  by 
the  intervention  of  her  trustee,  James  Mc- 
Evoy, and  that  it  was  her  intention  and  pur- 
pose to  bind  and  charge  her  separate  estate 
with  the  payment  thereof.     On  the  10th  day 


of  September,  1894,  which  was  a  day  or  two 
before  Mrs.  McGill,  who  was  the  widow  of 
George  B.  Graham,  deceased,  was  married  to 
Carroll  S.  McGill,  she  executed  a  deed  of  trust 
by  which  she  assigned  and  conveyed  to  James 
McEvoy,  trustee,  ail  property  which  she  had 
derived  from  the  estate  of  George  B.  Graham, 
and  which  she  might  receive  from  her  daugh- 
ter, Isabella  Brown  Graham,  in  trust,  "to 
collect  receive,  and,  after  making  all  proper 
deductions  for  taxes  and  other  charges  there- 
on, to  pay  over,  the  net  rents,  profits,  divi- 
dends, Interest  and  income  of  all  Bald  prop- 
erty, real,  personal,  and  mixed,  to  her,  the 
said  Sarah  G.  Graham,  during  her  natural 
life,  Into  her  own  hands,  and  not  to  another, 
whether  claiming  by  her  authority  or  other- 
wise, for  her  sole  and  separate  use,  and  upon 
her  separate  receipts,  without  power  of  an- 
ticipation, and  excluding  all  right  or  interest 
In,  or  power  over,  the  same  of  any  husband 
she  may  have,  or  any  liability  for  his  debts, 
contracts,  or  engagements."  It  then  provides 
for  the  disposition  of  the  property  after  her 
deatb.  It  is  conceded  that  the  debt  was  con- 
tracted by  Mrs.  McGill  with  direct  reference 
to  her  separate  estate,  and  that  It  was  her 
intention  to  charge  the  same.  The  testimony 
on  that  point  Is  ample,  under  the  decisions  of 
this  court,  to  charge  any  separate  estate  she 
had  with  tills  debt  unless  there  be  other  rea- 
sons for  its  exemption. 

It  is  contended,  and  the  learned  judge  be- 
low so  held,  that  by  reason  of  the  provisions 
In  the  deed  of  trust  above  quoted,  she  had  no 
power  to  charge  or  pledge  the  property  held 
by  James  McEvoy,  trustee.  That  being  her 
only  separate  estate,  bo  far  as  disclosed  by 
the  record,  we  are  necessarily  called  upon  to 
determine  the  effect  of  those  provisions. 
Cases  involving  the  right  to  place  restrictions 
upon  the  alienation  of  property  have  been  nu- 
merous, and  have  resulted  In  a  great  diversi- 
ty of  opinions  between  the  courts  that  have 
passed  upon  the  question.  In  England  It  has 
been  persistently  and  steadfastly  held  that  a 
gift  or  grant  of  a  beneficial  fee  simple  or  life 
estate,  whether  legal  or  equitable,  carried  with 
it  the  right  of  the  donee  or  grantee,  other 
than  a  married  woman,  to  alienate  the  estate, 
and  charge  it  with  his  debts;  and  that  all  at- 
tempts to  restrict  these  incidents  belonging 
to  such  estates,  by  forbidding  payment  of  the 
Income  to  any  one  other  than  the  donee  or 
grantee,  or  prohibiting  anticipation,  were  nu- 
gatory and  without  effect  except  by  way  of 
cesser  or  limitation  over  of  the  estate.  We 
will  have  occasion  to  consider  the  exception 
In  favor  of  married  women  later  on.  In  23 
Am.  &  Eng.  Bnc.  Law,  5,  there  Is  a  very  ex- 
cellent note  on  the  subject  of  "Spendthrift 
Trusts,"  where  it  can  be  seen  how  widely  the 
courts  of  this  country  have  differed  on  the 
main  question.  But  it  would  serve  no  good 
purpose  to  enter  into  a  discussion  of  those 
cases,  as  this  court  held  In  the  case  of  Smith 
v.  Towers,  69  Md.  77, 14  Aa  497,  and  15  AtL 
92,  that  the  founder  of  a  trust  may  lawfully 
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provide,  la  direct  terms,  that  his  property 
shall  go  to  his  beneficiary  to  the  exclusion  of 
the  alienees  and  creditors  of  the  latter;  and 
accordingly  it  was  determined  that  the  rents 
and  profits  held  by  the  trustee  in  that  case, 
which  the  testator  directed  should  be  paid 
into  the  hands  of  his  son,  and  "not  Into  the 
hands  of  another,  whether  claiming  by  his 
authority  or  otherwise,"  could  not  be  reached 
by  his  creditors,  either  at  law  or  In  equity, 
before  such  rents  and  profits  were  paid  to 
Mm.  It  was  conceded  that  the  English  cases, 
as  well  as  many  in  this  country,  were  op- 
posed to  the  views  adopted  by  this  court; 
but  it  was  held  that  the  reasons  on  which 
was  founded  the  rule  that  the  right  to  sell 
and  dispose  of  property  Is  a  necessary  inci- 
dent to  the  ownership  of  It  do  not  apply  to 
the  transfer  of  property  in  trust  It  was 
said  that  "the  donor  or  devisor,  as  the  abso- 
lute owner  of  the  property,  has  the  right  to 
prescribe  the  terms  on  '  which  his  bounty 
shall  be  enjoyed,  unless  such  terms  be  repug- 
nant to  the  law.  *  *  *  The  creditors  of 
the  beneficiary  have  no  right  to  complain  be- 
cause the  founder  of  the  trust  did  not  give  his 
bounty  to  them."  By  the  will  before  the 
court  in  the  case  of  Reld  v.  Trust  Co.,  SO  Md. 
— ,  38  Atl.  899,  the  testator  left  his  property 
to  trustees,  who  were  succeeded  by  the  ap- 
pellee in  that  case,  with  directions  that  they 
should  pay  the  net  proceeds,  from  time  to 
time,  to  his  wife  during  her  natural  life,  "and 
especially  so  that  the  same  shall  not  be  liable 
for  the  debts  or  contracts  of  any  future  hus- 
band, or  In  any  manner  subject  to  his  control, 
or  to  be  taken  in  execution  or  attachment, 
or  otherwise  howsoever,  and  so  that  she  shall 
not  pledge  or  anticipate  said  property  or  said 
net  proceeds  of  income,  or  any  part  thereof." 
We  held  that,  by  virtue  of  those  provisions, 
the  net  Income  from  the  property  in  the  hands 
of  the  trustee  was  not  liable  for  her  debts, 
and  that  the  testator  had  full  power  to  make 
such  provisions,  under  the  decision  In  Smith 
v.  Towers. 

But  whether  one  who  is  the  owner  of  prop- 
erty can  thus  place  it  beyond  his  own  control 
and  power  of  alienation,  especially  beyond 
the  reach  of  his  creditors,  presents  another 
question.  The  case  of  Warner  v.  Rice,  66 
Md.  436,  8  Atl.  84,  goes  very  far  towards 
denying  such  right.  George  Warner  and  oth- 
ers conveyed  to  a  trustee  certain  property 
which  had  been  left  them  by  their  father  by 
a  deed  In  which  certain  trusts  were  declared 
by  the  grantors.  The  property  of  George 
Warner,  sought  to  be  made  liable  to  attach- 
ment in  that  case,  had  by  the  deed  been  made 
subject  to  a  declaration  of  trust,  as  follows: 
"In  trust  for  the  use  and  benefit  of  said 
George  Warner  and  his  immediate  family, 
free  from  liability  for  any  of  his  debts,  con- 
tracts, or  engagements;  and  when,  if  so  by 
said  trustee  found  requisite,  by  him  deemed 
proper,  to  apply  the  uses,  rents,  Income,  and 
profits  to  the  support  and  maintenance  of  said 
George  and  his  said-  family,  during  his  (said 


George's)  life,"  etc.  This  court  held  that  the 
exemption  attempted  to  be  conferred  upon 
the  use  of  the  property  by  that  declaration 
was  void  and  without  effect,  being  contrary 
to  law,  and  held  the  rents  from  Warner's 
equitable  estate  in  the  ground  rents  attached 
liable  for  the  plaintiff's  debts.  It  was  said  In 
that  case  that  a  beneficial  legal  estate  in  fee 
or  for  life  could  not  be  conveyed  or  devised 
to  a  person  with  a  provision  that  it  should 
not  be  alienated  or  subject  to  the  debts  of 
the  legal  owner,  and  it  was  also  stated  that, 
as  a  general  principle,  equitable  estates  can- 
not be  effectually  created  with  such  provisos, 
except  in  the  case  of  trusts  created  tor  the 
protection  and  benefit  of  married  women.  In 
Baker  v.  Keiser,  75  Md.  332,  23  Atl.  735,  the 
cases  of  Smith  v.  Towers  and  Warner  v. 
Rice  were  discussed,  and  it  was  said  that  in 
the  latter  case  this  court  "emphatically  de- 
clared that  It  was  wholly  against  the  policy 
of  the  law  to  allow  property,  whether  legal  or 
equitable,  to  be  fettered  by  restraints  upon 
alienation;  and,  generally,  the  court  said, 
whenever  property  is  subject  to  alienation  by 
the  owner,  it  is  subject  to  his  debts."  It 
was  stated  in  that  opinion  that  the  majority 
of  the  court  concluded  in  Smith  v.  Towers 
that  there  was  nothing  in  the  decision  of  War- 
ner v.  Rice  "which  should  restrain  this  court 
from  saying  that  the  founder  of  the  trust 
could,  by  sufficiently  clear  language,  create 
a  trust  for  a  beneficiary  without  the  power 
of  alienation";  but  the  opinion  concluded  by 
saying  that  "this  court  went  as  far  as  it 
could  In  Towers'  Case  to  effect  the  Intention 
of  the  testator,  which  was  so  expressly  de- 
clared, but  proper  adherence  to  the  policy  of 
the  law  in  the  state  will  not  allow  the  ex- 
tension of  the  doctrine  of  the  Towers  Case 
beyond  the  limitations  of  that  decision,  nor  to 
a  case  not  falling  clearly  within  its  reasons 
and  reasoning."  But  the  case  of  Warner  v. 
Rice  is  clearly  distinguishable  from  that  of 
Smith  v.  Towers,  and  of  Reld  v.  Trust  Co., 
Inasmuch  as  in  that  case  there  was  an  at- 
tempt of  the  owner  of  the  property  to  place 
it  beyond  the  reach  of  his  creditors,  and  yet 
retain  the  enjoyment  of  it  during  his  life,  while 
In  the  other  two  cases  the  testators  were  cre- 
ating trusts  in  favor  of  third  persons.  The 
theory  upon  which  courts  have  held  re- 
straints upon  alienation,  etc.,  valid,  is  that 
the  cestui  que  trust  only  has  what  the  donor 
has  given  him,— is  the  recipient  of  his  boun- 
ty; and  therefore,  If  the  donor  has  not  given 
him  the  right  to  alienate  the  property  or  made 
it  subject  to  the  payment  of  his  debts,  no  one 
has  the  right  to  complain.  As  is  well  said  in 
Bank  v.  Adams,  133  Mass.  170:  "Under  our 
system,  creditors  may  reach  all  the  property 
of  the  debtor  not  exempted  by  law,  but  they 
cannot  enlarge  the  gift  of  the  founder  of  the 
trust,  and  take  more  than  he  has  given." 
This  'is  well  Illustrated  In  the  Missouri  cases. 
In  Lampert  v.  Haydel,  96  Mo.  439,  9  S.  W. 
780,  and  In  Partridge  v.  Cavender,  96  Mo 
452,  9  S.  W.  785,  the  doctrine  had  been  dis- 
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tlnctly  announced  that  by  the  nee  of  apt, 
terms  a  testator  could  forbid  the  alienation 
of  property  in  trust,  and  could  place  it  be- 
yond the  reach  of  the  creditors  of  the  benefi- 
ciary; but  In  Bank  v.  Chambers,  96  Mo.  459, 
10  S.  W.  38,  a  husband  who  had  released  his 
curtesy  in  his  wife's  estate,  accepting  in  lieu 
thereof  an  Income  given  him  by  her  will,  was 
regarded  as  a  purchaser  of  such  Income,  and 
not  a  mere  recipient  of  his  wife's  bounty, 
and  therefore  the  Income  was  held  to  be  sub- 
ject to  the  claims  of  his  creditors,  notwith- 
standing the  provisions  In  the  will  to  the 
contrary.  In  referring  to  Lamport  v.  Haydel 
that  court  said  that  it,  "and  the  class  to 
which  it  belongs,  rest  in  a  large  part  upon  the 
distinct  ground  that  a  creditor  is  not  defraud- 
ed, and  therefore  has  no  cause  of  complaint, 
because  the  owner  of  the  property  In  the  free 
exercise  of  his  will,  so  disposes  of  it  that  the 
object  of  his  bounty,  who  parts  with  noth- 
ing In  return,  has  a  sufficient  income  provided 
for  and  applied  to  his  life  support."  Even 
that  class  of  cases  should  be  carefully  guard- 
ed, and  courts  should  not  be  inclined  to  ex- 
empt property  from  its  usual  Incidents  of  the 
right  of  alienation  and  liability  for  debts  un- 
less the  language  of  the  donor  be  free  from 
doubt  But  it  is  going  too  far,  and  is  too 
violently  assaulting  the  policy  of  the  law  of 
this  state,  as  indicated  above,  to  permit  a 
person  to  convey  property  owned  by  him  to 
a  trustee,  and  still  retain  full  enjoyment  of 
the  income  and  revenues  from  it,  through  the 
Instrumentality  of  the  trustee,  and  yet  have 
the  Interest  he  retains  for  himself,  worth,  it 
may  be,  thousands  or  tens  of  thousands  of 
dollars  per  annum,  so  fettered  by  his  own  act 
that  it  cannot  be  disposed  of  or  be  reached 
by  his  creditors.  It  is  true  that  our  land  rec- 
ords are  open  to  the  public,  and,  in  contem- 
plation of  law,  what  is  properly  recorded 
therein  is  presumed  to  be  known  by  all; 
yet  the  fact  remains  that  If  a  person  has  once 
owned  property,  and  continues  to  occupy  it 
Or  use  It  just  as  he  has  always  done,  It  would 
occur  to  but  few  persons,  if  any,  at  least  In 
ordinary  transactions,  that  he  must  inquire, 
perhaps  employ  counsel  to  ascertain,  wheth- 
er there  had  been  any  change  in  the  legal 
status  of  such  property.  It  may  be  argued 
that  this  may  happen  in  the  cases  we  have 
already  said  are  lawful  in  this  state,  where 
the  bounty  Is  bestowed  upon  third  persons, 
and  to  some  extent  that  may  be  true,  but  In 
those  cases  persons  dealing  with  them  may 
perhaps  be  expected  to  ascertain  what  the 
party  receives,— what  interest  In  the  property 
was  given  to  him;  but  In  the  case  before  us 
he  would  not  only  have  to  find  out  what 
property  he  owned  in  the  beginning,  but  from 
time  to  time  examine  the  records  to  see 
whether  the  former  and  still  ostensible  owner 
of  it  continued  to  retain  any  interest  that 
was  liable  for  his  debts.  It  cannot  be  de- 
nied that  property  is  deprived  of  some  of  its 
greatest  value  to  the  community  in  which  It 
is  held  or  located  when  beyond  the  power  of 


alienation  or  reach  of  the  creditors  of  Its  pres- 
ent owners.  To  hold  that  a  grantor  can  re- 
tain all  the  use  and  enjoyment  of  his  prop- 
erty for  life,  "free  from  the  incidents  of  prop- 
erty, and  not  subject  to  his  debts,  would  be 
a  dangerous  and  startling  proposition  to  sanc- 
tion." We  do  not  think  It  can  be  sustained 
by  reason  or  authority.  So  far  as  we  are 
aware,  the  authorities  are  the  other  way. 
Warner  v.  Rice,  supra;  4  Kent,  Comm.  311; 
Mackason's  Appeal,  42  Pa.  St  330;  Ghorm- 
ley  v.  Smith,  139  Pa.  St  584,  21  Atl.  135;  Mc- 
Ilvatne  v.  Smith,  42  Mo.  45  (approved  as  to 
this  point  in  Lampert  v.  Haydel,  96  Mo.  439, 
9  S.  W.  780);  Bank  v.  WIndram,  133  Mass. 
175;  Jackson  v.  Yon  Zedlitz,  136  Mass.  342. 
But,  conceding  this  to  be  the  law  as  to  those 
who  are  sul  juris,  how  far  does  it  apply  to 
married  women  or  to  a  deed  made  by  one  In 
contemplation  of  marriage?  That  is  the  impor- 
tant and  most  difficult  question  before  us.  The 
doctrine  of  the  separate  estate  of  a  married  wo- 
man was  purely  a  creature  of  equity,  and  work- 
ed a  radical  change  In  the  principles  of  the 
common  law  applicable  to  the  marital  relation, 
as  affecting  the  rights  of  property  between 
husband  and  wife.  In  Buckton  v.  Hay,  11  Ch. 
Div.  645,  the  master  of  the  rolls  said  that 
"It  was  considered  that  to  give  it  to  her  with- 
out restraint  would  be  practically  to  give  it  to 
her  husband,  and  therefore,  to  prevent  this,  a 
condition  was  allowed  to  be  imposed  restrain- 
ing her  from  anticipating  her  income,  and  thus 
fettering  the  free  alienation";  and  in  Tullett  v. 
Armstrong,  4  Mylne  &  C.  377,  Lord  Chancellor 
Cottenham  said:  "The  separate  estate  and  the 
prohibition  of  anticipation  are  equally  creatures 
of  equity,  and  equally  Inconsistent  with  the  or- 
dinary rules  of  property.  The  one  Is  only  a  re- 
striction and  qualification  of  the  other.  The 
two. must  stand  or  fall  together."  And  again: 
"It  being  once  settled  that  a  wife  might  enjoy 
separate  estate  as  a  feme  sole,  the  laws  of  prop- 
erty attached  to  this  new  estate;  and  it  was 
found,  as  part  of  such  law,  that  the  power  of 
alienation  belonged  to  the  wife,  and  was  de- 
structive of  the  security  Intended  for  it.  Equi- 
ty again  interfered,  and,  by  another  violation  of 
the  laws  of  property,  supported  the  validity  of 
the  prohibition  against  alienation."  In  other 
words,  the  reason  that  the  English  courts  per- 
mitted these  restrictions  on  property  of  a  mar- 
ried woman,  although  they  had  denied  their 
validity  as  against  the  property  of  persons  sul 
juris,  was  that  her  right  to  hold  property  free 
from  her  husband's  control  was  created  for  her 
by  courts  of  equity,  and  the  chancellors  thought 
she  was  not  sufficiently  protected  from  her  hus- 
band without  this  restraint  It  was  very  re- 
luctantly done,  and  only  because  it  was  deemed 
necessary  for  the  protection  of  wives  from  their 
husbands,  as  a  study  of  the  English  cases  will 
show.  What  we  have  said  above  in  regard  to 
these  restraints  imposed  by  third  persons  will, 
of  course,  apply  to  a  married  woman  when  she 
is  the  recipient  of  the  bounty  of  another;  but 
we  cannot  consent  to  the  establishment  of  a 
doctrine  in  this  state  which  will  enable  a  mar- 
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ried  woman,  or  a  woman  In  contemplation  of 
marriage,  to  place  her  property  that  would  be 
otherwise  responsible  for  debts  contracted  with 
reference  to  It  beyond  the  reach  of  her  creditors,, 
and  still  enjoy  the  use  and  benefit  of  it  as  fully' 
and  completely  as  she  had  done  before.  We 
do  not  mean  to  intimate  that  she  cannot  so 
settle  her  separate  property  as  to  place  it  be- 
yond the  control  and  reach  of  her  husband  and 
his  creditors,  but  when  the  rights  of  her  cred- 
itors are  involved,  and  the  property  in  question 
be  of  the  character  that  would  be  liable  to  such 
creditors  but  for  such  restraints,  she  should  not 
be  permitted  to  escape  the  payment  of  her  just 
debts  by  reason  of  her  own  declaration  that 
such  property  should  not  be  liable  for  her  debts, 
or  that  the  income  should  be  paid  to  her  alone 
and  not  to  another,  notwithstanding  it  is  made 
a  matter  of  record  before  the  debts  are  con- 
tracted. There  is  no  necessity  to  establish 
such  a  doctrine  for  her  protection  against  her 
husband,  as,  under  the  laws  of  this  state,  she 
has  ample  protection  against  him  and  his  cred- 
itors, and  we  do  not  "assume  that  husbands, 
will  be  constantly  endeavoring  to  wrest  their 
wives'  property  from  them,  and  devote  it  to 
their  own  uses."  Cooke  v.  Husbands,  11  Md. 
505;  Olivet  v.  Whitworth,  82  Md.  262,  33  Atl. 
723.  Separate  estates  were  created  In  equity 
because  married  women  could  hold  no  other. 
As  the  husband  at  common  law  became  the  ab- 
solute owner  of  the  wife's  personal  property 
and  of  the  rents  and  profits  of  her  real  estate 
during  coverture,  she  was  not  liable  for  debts, 
or,  to  speak  more '  accurately,  she  could  not 
contract  them.  When,  therefore,  chancellors 
created  an  estate  that  she  could  hold  and  dis- 
pose of,  and  which  was  liable  for  her  debts,  if 
contracted  with  reference  to  it,  by  going  a  step 
further,  and  permitting  restraints  on  alienation 
and  anticipation,  they  did  not  place  the  prop- 
erty in  a  worse  position,  so  far  as  the  debts  of 
married  women  were  concerned,  than  it  was 
before  the  equitable  separate  estate  was  created. 
But,  under  our  laws,  a  married  woman  may  not 
only  have  an  equitable  separate  estate,  but  by 
statute  she  may  acquire  property  by  purchase, 
gift,  grant,  devise,  bequest,  descent,  in  course 
of  distribution,  or,  as  amended  in  1892,  in  any 
other  manner,  and,  however  obtained,  it  is  pro- 
tected from  the  debts  of  her  husband.  Such 
property  she  holds  for  her  separate  use,  with 
power  of  devising  it  as  fully  as  if  she  were  a 
feme  sole,  and  she  may  convey  it  by  joint  deed 
with  her  husband.  It  is  not  necessary  for  her 
to  have  a  trustee  to  secure  her  the  sole  and 
separate  use  of  her  property,  but,  if  she  desires 
it,  she  can  appoint  one  by  deed,  her  husband 
joining  with  her,  or  she  can  apply  to  a  court 
of  equity,  and  have  one  appointed.  The  hus- 
band and  wife  may  jointly  charge  her  statu- 
tory separate  property  In  the  same  way  that  she 
could  charge  her  equitable  separate  estate,  even 
by  a  parol  contract,  and  courts  of  equity  have 
the  power  to  enforce  the  one  as  well  as  the 
other.  Wingert  v.  Gordon,  66  Md.  106,  6  AtL 
581,  and  cases  there  cited.  She  may  be  sued 
at  law,  on  a  note,  bill  of  exchange,  single  bill. 


bond,  contract,  or  agreement,  executed  jointly 
with  her  husband.  Property  earned  by  her 
skill,  industry,  or  personal  labor,  as  well  as  the 
income  therefrom,  is  held  by  her  to  her  sole 
and  separate  use,  with  power  as  a  feme  sole  to 
dispose  of  it,  and  it  is  liable  for  debts  incurred 
by  her  about  such  business.  In  short,  the  ten- 
dency of  our  legislation  is  to  greatly  enlarge 
both  her  powers  and  liabilities,  although  it  care- 
fully protects  her  property  from  her  husband 
and  his  creditors,  so  that  now  many  of  the  rea- 
sons for  decisions  rendered  in  the  past  century, 
or  the  early  part  of  the  present  one,  can  no 
longer  have  much  force  under  our  changed  con- 
ditions. This  particular  question  was  not  pass- 
ed upon  by  this  court  when  we  still  had  the  con- 
ditions to  meet  that  originally  influenced  the 
English  courts,  and  as  we  are  now  called  upon 
for  the  first  tune  to  decide  it,  at  a  time  when 
the  policy  of  the  state  is  so  radically  different 
in  Its  dealing  with  married  women  from  what  It 
formerly  was,  we  do  not  feel  called  upon  to  be 
governed  by  reasons  no  longer  applicable,  and 
make  an  exception  in  favor  of  married  women, 
or  those  in  contemplation  of  marriage,  espe- 
cially as  it  might  result  in  creating  a  privileged 
class,  which  would  not  reflect  credit  upon  the 
law  that  created  it  nor  the  state  that  fostered- 
it  Property  is  too  easily  transferred  from 
husband  to  wife  to  permit  her  to  do  what  he  Is 
prohibited  from  doing,  because  it  is  contrary  fo 
the  policy  of  the  law,  calculated  to  tempt  his 
honesty,  and  to  Impose  upon  and  deceive  those 
dealing  with  him.  If  the  wife  is  at  the  mercy 
of  and  under  the  absolute  control  of  the  hus- 
band, as  seemed  to  be  the  moving  cause  of  the 
English  courts  when  they  supported  the  valid- 
ity of  the  prohibition  against  alienation  in  her 
favor,  then  he  can  with  great  facility  make  use 
of  her  to  do  what  he  himself  cannot  do,  if  we 
hold  she  can  place  such  restraints  on  her  prop- 
erty. He  would  only  be  required  to  convey 
the  property  to  her,  and  let  her  place  such  re- 
straints on  it  as  he  desired,  to  make  it  impreg- 
nable against  the  assault  of  creditors,  although 
he  could  not  do  K  himself  as  long  as  the  prop- 
erty was  his  own,  because  he  was  sul  juris. 
Would  not  the  result  of  such  a  decision  be  that 
a  married  man  who  wanted  to  have  such  re- 
straints on  his  property  could  convey  it  to  his 
wife,  and  thus  accomplish  indirectly,  through 
his  wife,  what  he  could  not  do  directly? 

Without  meaning  to  say  that  the  facts  and 
reasoning  are  In  all  respects  applicable,  the 
Massachusetts  and  Pennsylvania  cases  are 
more  in  accord  with  our  views  of  the  proper 
doctrine  to  establish  as  the  law  of  this  state  on 
this  question  than  the  English  cases  are.  See 
Bank  v.  Windram,  133  Mass.  175,  Jackson  v. 
Von  Zedlltz,  136  Mass.  342,  and  Ghormley  v. 
Smith,  139  Pa.  St  584,  21  Atl.  135,  In  which 
the  courts  of  those  states  have  passed  on  the 
general  subject,  as  well  as  on  toe  proposed  ex- 
ception In  favor  of  married  women.  In  the 
case  of  Reld  v.  Trust  Co.,  supra,  this  court, 
after  referring  to  Brandon  v.  Robinson,  18  Yea 
434,  Buckton  v.  Hay,  11  Ch.  Div.  645,  and  Tul- 
lett  v.  Armstrong,  4  Mylne  &  C.  377,  to  show 
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the  views  of  the  English  courts,  said:  "It  thus 
appears  that  the  exception  in  case  of  devises 
and  settlements  upon  married  women  was 
deemed  necessary  only  because  of  the  general 
rule  that  restraints  upon  alienation  and  antici- 
pation were  always  regarded  as  repugnant  to 
the  estate.  But  In  Maryland  this  Is  not  the 
general  rule."  And  then,  after  quoting  from 
Smith  v.  Towers,  to  show  what  the  law  is  here, 
It  was  said:  "In  this  state,  therefore,  where 
the  law  is  as  Just  stated,  it  Is  difficult  to  per- 
ceive why  trusts  in  cases  of  married  women  do 
not  stand  on  the  same  footing  as  other  trusts 
of  the  same  nature."  Although  this  precise 
question  was  not  involved  In  that  case,  we 
strongly  Intimated  that  we  differed  from  the 
English  decisions  which  applied  a  different 
rule  in  favor  of  trusts  to  married  women  from 
that  applied  to  other  trusts  of  the  same  nature, 
and  we  an  of  opinion  that  the  rule  which  we 
have  above  laid  down  for  persons  who  are  sul 
juris  Is  equally  applicable  to  them.  The  in- 
come from  the  property  in  the  hands  of  the 
trustee  Is  therefore  liable  In  equity  to  the  pay- 
ment of  the  debt  due  the  appellant  We  have 
not  thought  it  necessary  to  advert  to  the  fact 
that  the  deed  was  made  when  Mrs.  McGill  was 
single,  as  It  seems  to  have  been  practically  con- 
ceded that  it  was  made  in  contemplation  of 
marriage,  or  that  her  husband  departed  this 
life  after  the  debt  was  contracted  and  after  this 
salt  was  brought  The  decree  will  be  reversed, 
and  the  cause  remanded,  In  order  that  the 
lower  court  may  pass  a  decree  requiring  the 
trustee  to  pay  out  of  Income  now  in  his 
hands,  or  that  may  hereafter  come  into  his 
hands,  the  amount  due  on  the  note  of  Mrs. 
McGill,  together  with  the  costs  in  this  court  and 
the  court  below.  Decree  reversed  and  cause 
remanded. 

PAGE,  J,  dissenting. 


(88  Md.  689) 

HARTLOVE  v.  DURHAM 
(Court  of  Appeals  of  Maryland.     Jan.  14,  1898.) 
Balb— Action  vor  Price— Breach  or  Contract. 

1.  When  a  seller,  under  a  contract  of  sale,  Is 
prevented  from  completing  a  delivery  partly  made, 
by  the  buyer's  wrongful  refusal  to  accept  more 
goods,  or  by  other  wrongful  acts,  the  seller  is  en- 
titled to  recover  for  the  goods  already  delivered 
and  accepted. 

2.  When  the  testimony  relating  to  an  alleged 
breach  of  contract  is  conflicting,  it  should  be  sub- 
mitted to  the  jury. 

Appeal  from  superior  court  of  Baltimore  dry. 

Action  by  John  J.  Durham  against  Asbury 
W.  HarUove.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  McSHERRY,  O.  J.,  and  BRY- 
AN, PAGE,  BRISCOE,  BOYD,  ROBERTS, 
and  FOWLER,  JJ. 

Fred.  0.  Cook  and  John  P.  O'Ferrall,  for  ap- 
pellant John  OUl,  Jr,  and  James  H.  Preston, 
tor  appellee. 


FOWLER,  J.  The  plaintiff  and  defendant 
'made  contracts  by  which  the  former  agreed  to 
'sell  to  the  latter  2,500  casus  of  standard  3- 
pound  tomatoes,  at  55  cents  per  dozen,  and  the 
latter  agreed  to  sell  to  the  former  120,000  stand- 
ard 3-pound  cans,  at  $1.75  per  hundred,  and 
5,000  3-pound  cases,  at  8%  cents  each.  The 
goods  sold  by  the  defendant  to  the  plaintiff 
were  to  be  paid  for  by  tomatoes  as  per  contract. 
Each  party  proceeded  to  fulfill  his  contract,  the 
plaintiff  from  time  to  time  shipping  tomatoes 
to  the  defendant,  and  the  defendant  shipping 
cans  and  cases  to  the  plaintiff.  But  It  was  not 
long  before  differences  and  controversies  arose 
between  them,  the' result  of  which  was  that 
each  charged  the  other  with  having  violated 
their  respective  contracts.  The  plaintiff,  claim- 
ing that  he  had  fulfilled  his  contract,  or  that 
if  he  had  not  so  done,  he  had  been  prevented  by 
the  defendant,  sued  on  the  common  counts,  for 
a  balance  of  $647.46,  on  account  of  goods  actu- 
ally delivered  and  accepted  by  the  defendant 
He  recovered  a  verdict  for  $374.43.  There  was 
a  motion  for  a  new  trial,  which  was  overruled, 
and  the  defendant  has  appealed. 

There  is  but  one  exception,  and  that  relates 
to  the  ruling  upon  the  prayers.  By  his  first 
prayer  the  defendant  asked  the  court  to  instruct 
the  jury  that  If  they  shall  find  that  a  special 
contract  was  entered  into  between  the  plaintiff 
and  defendant  on  the  9th  of  July,  1896,  and 
that  it  was  never  abrogated,  abandoned,  or  an- 
nulled, the  plaintiff  is  not  entitled  to  recover 
on  the  common  counts,  and  that  consequently 
their  verdict  must  be  for  the  defendant .  But 
it  is  apparent  that  this  prayer  Is  an  erroneous 
presentation  of  the  law,  for,  notwithstanding  the 
fact  that  the  contract  may  not  have  been  aban- 
doned or  annulled,  yet  if  the  plaintiff  was  pre- 
vented from  fully  complying  with  his  part  of 
the  contract  by  the  wrongful  refusal  of  the  de- 
fendant to  accept  any  more  goods,  or  by  any 
other  wrongful  act  of  which  there  was  evidence 
to  go  to  the  jury,  then  the  plaintiff  was  enti- 
tled to  recover,  in  an  action  on  the  common 
counts,  the  value  of  the  goods  delivered  and  ac- 
cepted by  the  defendant  And  so  it  has  al- 
ways been  held.  Hannan  v.  Lee,  1  Har.  ft  J. 
131;  Watklns  v.  Hodges,  6  Har.  ft  J.  98; 
Denmead  v.  Coburn,  15  Md.  29;  Manufacturing 
Co.  v.  Chambers,  75  Md.  611,  23  Atl.  1024, 
There  was  ample  evidence  before  the  jury,  If 
they  believed  it,  to  show  that  the  defendant  re- 
fused to  accept  some  of  the  goods  shipped  by 
the. plaintiff,  and  failed  to  ship  cans  in  which 
to  pack  the  tomatoes,  and  thus  prevented  the 
completion  of  the  contract  by  the  latter.  This 
will  appear  by  the  letter  of  the  22d  of  Septem- 
ber, 1896,  and  the  evidence  of  the  plaintiff. 
The  same  error  was  made  hi  the  defendant's 
second  prayer.  The  third  prayer  of  defend- 
ant among  other  reasons,  was  properly  reject- 
ed because  it  assumes  that  there  was  a  breach 
of  the  contract  of  the  9th  of  July,  1896,  the 
testimony  upon  that  point  having  been  conflict- 
ing, and  It  should  have  been,  therefore,  sub- 
mitted to  the  jury.  All  three  of  the  rejected 
prayers  are  open  to  other  objections,  but  what 
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we  have  said  is  sufficient  to  show  that  they 
were  properly  rejected,  and  that,  therefore,  no 
error  was  committed  by  the  rulings  complained 
of.    Judgment  affirmed,  with  costs. 


(87  Md.  7») 

HERMANN  v.  MERTBNS  et  al. 
(Court  of  Appeals  of  Maryland.   Jan.  21,  1898.) 

Mechanics'  Liens— Completion  of  Building. 
_  On  October  6th,  the  owner  of  a  building  was 
notified  by  an  employe  of  the  contractor  that  his 
boose  was  finished.  He  then  made  an  entry  in 
his  book  that  the  house  was  done,  "all  but  tran- 
som glass,"  and  later,  "Transom  glass  put  in 
Nov.  17th  "  by  the  contractor.  The  employe 
had  no  authority  to  make  the  statement,  nor  was 
be  cognizant  of  the  conditions  of  the  specifica- 
tions. Held,  that  the  GO  days,  after  finishing  the 
building,  within  which  the  notice  of  intention  to 
claim  a  lien  must  be  given  (Code,  art.  63,  i  11), 
should  be  counted  from  the  date  the  transom 
glass  was  put  in,  the  building  contract  being  en- 
tire, and  not  divisible. 

Appeal  from  circuit  court,  Allegany  county. 

Rfll  in  equity  by  F.  Mertens'  Sons  against 
John  L.  Hermann.  From  a  decree  for  plain- 
tiffs, defendant  appeals.     Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and 
BRISCOE,  RUSSUM,  FOWLER,  ROBERTS, 
PAGE,  BOYD,  and  PEAROE,  JJ. 

R.  H.  Gordon  and  J.  W.  Thomas,  for  ap- 
pellant    A.  A.  Doub,  for  appellees. 

ROBERTS,  J.  The  appeal  in  this  case  is 
from,  a  decree  of  the  circuit  court  for  Alle- 
gany county,  as  a  court  of  equity,  directing 
the  sale  of  certain  property  of  the  appellant 
in  the  city  of  Cumberland  to  satisfy  a  me- 
chanic's lien.  The  facts,  briefly  stated,  are 
that  the  appellant,  on  the  8th  of  May,  1893, 
entered  Into  a  written  contract  with  a  cer- 
tain Otho  H.  Hewitt  to  erect  In  said  city  a 
building  to  be  used  as  a  storehouse,  for  which 
the  appellant  was  to  pay  the  sum'  of  ?3,- 
090.  Shortly  after  the  date  of  said  contract, 
Hewitt  purchased  part  of  the  material  to  be 
used  in  the  proposed  building  from  F.  Mer- 
tens' Sons,  who  are  lumber  dealers  In  said 
city,  and  the  appellees  on  this  appeal.  The 
amount  of  the  bill  for  lumber  and  material 
furnished  to  said  building  by  the  appellees 
is  the  sum  of  $1,148.48,  subject  to  certain 
credits,  leaving  a  balance  of  $806.17,  to  se- 
cure the  payment  of  which  the  appellees,  on 
the  14th  of  December,  1893,  filed  their  lien, 
having  previously,  on  the  9th  of  December, 
1893,  given  notice  to  the  appellant  of  their  in- 
tention to  claim  such  lien.  On  the  14th  of 
July,  1894,  the  appellees  filed  their  bill  to 
enforce  said  lien,  whereupon  the  appellant 
filed  his  answer,  denying  nearly  all  of  its 
material  allegations.'  The  appellant,  by  his 
answer,  admits"  that  at  the  time  of  furnishing 
said  lumber  and  materials  ttf  said  Herwltt  he 
was  the  contractor  and  builder  of  the -store- 
house then  In  course  of  construction'  upon  a 
tot  of  land  owned  by 'the  appellant  In  said 
Wry.     The  payment  ©f;the  lien  M  resisted'by 


the  appellant,  upon  the  alleged  grounds: 
First,  because  there  Is  no  legally  sufficient 
proof  of  the  sale  and  delivery  of  the  materials 
claimed  to  have  been  furnished  to  the  appel- 
lant; second,  because  notice  of  an  intention 
to  claim  a  lien  was  not  given  within  the  time 
required  by  section  11,  art.  63,  of  the  Code. 

The  section  of  the  Code  just  referred  to 
reads  as  follows:  "If  the  contract  for  fur- 
nishing such  work  or  materials,  or  both,  shall 
have  been  made  with  any  architect  or  build- 
er, or  any  other  person  except  the  owner  of 
the  lot  on  which  the  building  may  be  erect- 
ed, or  his  agent,  the  person  so  doing  work 
or  furnishing  materials,  or  both,  shall  not  be 
entitled  to  a  lien  unless,  within  sixty  days 
after  finishing  the  same,  he,  or  his  agent, 
shall  give  notice  In  writing  to  such  owner 
or  agent,  if  resident  within  the  city  or  county, 
of  his  intention  to  claim  such  lien."  The 
rule  of  construction  which  is  to  be  applied  to 
the  section  of  the  Code  Just  quoted  Is  found 
in  section  41  of  the  same  article,  and  reads 
as  follows:  "This  article  shall  be  construed 
and  nave  the  same  effect  as  laws  which  give 
general  jurisdiction,  or  are  remedial  in  their 
natnre."  This  court,  in  Plummer  v.  Ecken- 
rode,  60  Md.  232,  has  defined  the  meaning  of 
and  placed  certain  restrictions-  upon  this  pro- 
vision of  tile  mechanic's  lien  law,  where  it 
has  said:  "While  the  forty-first  section  of  the 
mechanic's  lien  law  requires  a  liberal  con- 
struction to  be  given  to  its  provisions,  it  Is 
nevertheless  necessary  that  It  should  be  sub- 
stantially complied  with,  before  a  party, 
seeking  to  enforce  an  alleged  mechanic's  lien, 
can  do  so  successfully  either  in  a  court  of 
law  or  equity.  Hess  v.  Poultney,  10  Md. 
257."  With  this  brief  reference  to  -  the  law, 
we  will  examine  the  testimony  contained  in 
the  record.  As  already  stated,  the  contract 
between  the  appellant  and  Hewitt,  the  con- 
tractor, was  executed  on  the  8th  of  May, 
1893.  Shortly  thereafter  Hewitt  applied  to 
the  appellees  to  supply  certain  lumber  and 
materials  required  in  the  construction  of  the 
building,  which  they  agreed  to  do.  From 
time  to  time  orders  were  left  by  Hewitt  with 
appellees  for  such  lumber  and  materials  as 
were  needed  in  the  progress  of  the  work  on 
the  building,  and  the  lumber  and  materials 
were  loaded  upon  the  appellees'  wagons  at 
their  yards  in  Cumberland,  and  hauled  away  by 
their  employes,  whenever  directed  to  haul  the 
same  to  the  appellant's  building,  then  in 
course'  of  construction.  The  building  was 
completed,  and  no  word  of  complaint  was 
ever  at  any  time  made  by  the  appellant,  or 
by  any  person,  of  a  failure  on  the  part  of  the 
appellees  to  deliver  the  lumber  and  materials 
as  they-  were-  needed,  and  had  from  time  to 
time  been  ordered,.  Nor  is  there  any  sub- 
stantial evidence,  in  fact  or  'pretense,  to  be 
found  In  the  record  that  the  appellees  had 
failed  to  fulfill  their  contract  in  supplying 
said  lumber'  and  materials.  .  The  pleadings 
as  Well  as  the  ipro0f,'ofrered  demonstrate  to 
our  entire  satisfaction  that  the  lumber  and 
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materials  were  furnished  as  they  were  called 
for,  except  in  some  minor  particulars  of  very 
insignificant  consequence,  which  hare  no  pro- 
bative force  in  the  determination  of  the  ques- 
tion of  delivery. 

The  second  contention  upon  which  it  Is 
claimed  the  decree  should  be  reversed  is  that 
notice  of  an  Intention  to  claim  a  lien  was  not 
given  within  the  time  required  by  law.  It  to 
claimed,  by  the  appellant  that  the  building 
was  finished  on  the  6th  of  October,  1893,  and 
to  establish  this  fact  the  appellant  rests  his 
contention  almost  exclusively  upon  the  testi- 
mony of  Mr.  Forbeck,  who,  when  asked, 
"Did  you  notify  Mr.  Hermann  of  the  comple-.. 
tlon  of  the  building?"  responded,  "Tea,  air; 
when  I  came  down  the  stairway  Into  the 
storeroom,  I  made  the  expression  In  a  Joke. 
I  says,  'Johnny,  your  old  house  is  finished.'  " 
On  cross-examination,  when  asked  whether 
he  knew  the  building  was  completed  In  ac- 
cordance with  the  specifications,  he  answer- 
ed that  he  could  not  tell;  had  not  seen  them, 
and  could  not  tell  what  they  called  for.  The 
witness  doubtless  thought  the  building  was 
completed  on  the  day  he  named,  the  6th  of 
October,  but  It  to  giving  too  much  weight 
to  his  testimony  to  permit  him  to  determine 
the  effect  of  a  -contract  about  which  he 
knew  absolutely  and  confessedly  nothing. 
When  Forbeck  informed  the  appellant  that 
his  house  was  finished,  he  (the  appellant) 
made  an  entry  in  his  book,  which  has  been 
cut  therefrom,  and  filed  as  an  exhibit  with 
his  testimony,  and  reads  as  follows:  "House 
done,  all  bat  transom  glass,  Oct  6,  1898. 
Transom  glass  put  in  Nov.  17,  1808,  by 
Obarles  and  father"  (meaning  Hewitt  and 
son).  As  we  have  said,  it  would  be  giving 
undue  weight  and  importance  to  the  testi- 
mony of  Forbeck,  who  was  but  an  employe 
of  Hewitt,  to  allow  him  to  terminate  the 
contractual  relationship  existing  between  the 
appellant  and  Hewitt  or  the  appellees,  sim- 
ply because  he  thought  he  had  completed 
the  building.  If  we  are  to  accept  the  con- 
struction placed  upon  Forbeck's  statement 
by  the  entry  made  by  the  appellant  in  his 
book,  then  the  building  was  not  completed 
until  the  transom  glass  was  put  In  on  No- 
vember 17,  1893.  Looking  to  the  contract; 
which  Is  entire,  and  not  divisible,  It  to  quite 
manifest  that  It  required  Hewitt  to  put  In 
the  transom,  and  the  appellees  contracted  to 
furnish  the  same.  It  is  very  true  that  there 
was  some  delay  in  obtaining  the  glass  for 
the  transom,  but  it  is  In  no  sense  properly 
attributable  to  the  appellees,  as  it  was  occa- 
sioned by  the  desire  of  the  appellant  to  have 
a  certain  kind  of  glass.  Not  succeeding  in 
procuring  such  as  he  preferred,  he  was  per- 
mitted to  select  the  same.  When  obtained, 
it  was  charged  to  Hewitt,  and  on  the  11th 
of  November,  1893,  the  appellees  credited 
Hewitt's  account  with  the  amount  of  the  bill 
for  the  glass.  This  was  the  last  item  in  the 
account  for  the  materials  furnished  the.ap^ 
pellant  for  the  completion  of  his  building, 


and  none  were  supplied  by  the  appellees 
after  the  last-mentioned  date.  Erom  a  care- 
ful examination  of  all  the.  proof  contained 
In  the  record,  we  are  of  opinion  that  it  clear- 
ly establishes  the  sale  and  delivery  of  the 
materials  and  lumber  claimed  to  have  been 
furnished  the  appellant  by  the  appellees,  and 
we  entertain  no  doubt  that  the  notice  to 
claim  a  lien  by  the  appellees  was  given  with- 
in the  time  required  by  law.  Finding  no  er- 
ror In  the  decree  of  the  court  below,  we  af- 
firm the  same.    Decree  affirmed,  with  costs. 


(87  Hd.  204) 

KNOWLES  v.  STATB. 
(Court  of  Appeals  of  Maryland.    Feb.  10,  1898.) 

Dentists— Cbrtifhutbs. 
The  provision  of  Act  1896,  c.  378,  {  12,  that 
the  act  which  makes  it  unlawful  to  practice 
dentistry  without  obtaining  a  certificate  from 
the  state  board  shall  not  interfere  with  "per- 
sons holding  certificates  issued  to  them  prior 
to  the  passage  of  this  act,"  refers  to  certificates 
issued  under  Code,  art  32,  of  which  the  act  of 
1896  is  simply  a  repeal  and  re-enactment,  with 
amendments,  and  not  to  those  of  other  'states: 
section  7  providing  that  a  temporary  certificate, 
good  till  the  next  meeting  of  the  board,  may  be 
Issued  to  the  holder  of  a  diploma  from  the  board 
of  examiners  of  another  state. 

Appeal  from  criminal  court  of  Baltimore 
city. 

William  H.  Knowles  appeals  from  a  con- 
viction.   Affirmed. 

Argued  before  McSHERBY,  C.  X,  and  BKY- 
AN,  FOWLER,  PAGE,  BOBERTS,  BOYD, 
and  BRISCOE,  JJ. 

A  S.  J.  Owens,  for  appellant  Atty.  Gen. 
Clabaugh  and  Henry  Duffy,  for  the  State. 

BRISCOE  J.  The  record  In  this  case 
shows  that  the  appellant  was  indicted  and 
convicted  in  the  criminal  court  of  Baltimore 
city  for  unlawfully  practicing  dentistry 
without  having  obtained  from  the  state, 
board  of  dental  examiners  a  certificate  au- 
thorizing him  to  practice,  as  required  by  the 
act  of  1896  (chapter  378).  The  question  pre- 
sented on  the  appeal  involves  a  construc- 
tion of  this  act  and  arises  upon  a  bill  of 
exception  taken  to  the  ruling  of  the  court 
in  rejecting  as  evidence  a  certificate  of  quali- 
fication and  registration  issued  by  the  board 
of  dental  examiners  of  the  state  of  Ohio. 
The  act  of  1896  declares  that  it  shall  be  un- 
lawful for  any  person  to  practice  dentistry 
in  the -state  of  Maryland  without  first  ob- 
taining a  certificate  as  provided  by  the  act. 
And  by  section  12  of  the  same  act  certain 
classes  of  persons  are  excepted  from  its  op- 
eration. This  section  provides  that  nothing 
in  this  article  shall  be  so  construed  as  to  in- 
terfere with  the  rights  and  privileges  of 
resident  physicians  and  surgeons,  or  with 
persons  holding  certificates  issued  to  them 
prior  to  the  passage  of  this  act  and  dental 
students  operating  under  the  immediate  su- 
pervisions of  their  Instructors  in  dental  in- 
firmaries or  dental  schools  chartered  by  the 
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general  assembly  of  Maryland.  Now,  It  Is 
admitted  that  the  appellant  did  not  nave  a 
certificate  from  the  Maryland  state  board  of 
dental  examiners  authorizing  him  to  prac- 
tice, but  it  is  contended  that  he  is  within  the 
exception  of  section  12  of  the  act,  in  that  he 
holds  a  certificate  duly  issued  to  him  by  the 
dental  board  of  the  state  of  Ohio.  Whether 
he  can  be  considered  to  be  within  this  ex- 
ception depends  upon  the  meaning  and  ef- 
fect to  be  given  to  that  part  of  the  twelfth 
section  which  reads,  "or  with  persons  hold- 
ing certificates  duly  issued  to  them  prior  to 
the  passage  of  this  act"  And  in  reference 
to  this  wo  are  of  the  opinion  that  it  was  the 
intention  of  the  legislature  to  confine  the  act 
of  1896  In  Its  application  to  certificates 
which  had  been  Issued  by  the  dental  board 
of  this  state,  under  article  32  of  the  Code 
of  Public  General  Laws,  and  to  save  all  cer- 
tificates which  had  been  previously  issued 
thereunder,  without  giving  the  act  any  ex- 
territorial force.  It  also  appears  that  the 
act  of  1896  is  simply  a  repeal  and  re-enact- 
ment, with  amendments,  of  article  32  of  the 
Code;  and  Its  language,  taken  in  connection 
with  the  previous  legislation  on  this  subject, 
shows  conclusively  that  the  act  refers  only 
to  certificates  Issued  by  the  board  of  dental 
examiners  of  the  state,  and  not  to  those  Is- 
sued by  other  states.  And  this  construc- 
tion, we  think,  is  fully  sustained  by  refer- 
ence to  the  seventh  section  of  the  act  itself, 
which  provides  that  a  temporary  certificate 
for  a  specified  time  may  be  Issued  by  the 
officers  of  the  board  to  any  applicant: hold- 
log,  a  regular  dental  diploma  duly  registered 
by  a  board  of  dental  examiners  created  by 
the  laws  of  any  one  of  the  United  States, 
but  no  such  certificate  shall  be  Issued  for 
any  longer  time  than  until  the  next  regular 
meeting  of  the  board.  It  follows,  then,  that 
there  was  no  error  In  the  rejection  of  the 
testimony  offered  on  the  part  of  the  appel- 
lant, and,  for  the  reasons  we  have  given,  the 
judgment  will  be  affirmed.  Judgment  af- 
firmed, with  costs. 


(87  Md.  207)     . 

MARYLAND  TUBE  &  IRON   WORKS   OF 
HAGERSTOWN  v.  WEST  END  IMP. 
CO.  OF  HAGERSTOWN,  WASH- 
INGTON COUNTY. 
(Court  of  Appeals  of  Maryland.     Feb.  10, 1898.) 

CoRFOBATIOKB—  BOSUB    TAX— FaJLURI    TO    FAT— 

GAPAcm  to  Sue— Objection. 

1.  Under  Acts  1891,  c.  114,-  J  88F,  prohibiting 
a  corporation  from  exercising  corporate  powers 
until  a  certain  bonus  tax  is  paid,  a  corporation 
not  paying  such  bonus  has  no  capacity  to  sue, 
though  section  88H  provides  that  the  state  may 
sue  the  corporation  to  recover  the  bonus. 

2.  Under  Acts  1890,  c.  536,  §  88A,  prohibiting 
corporations  from  exercising  corporate  powers 
until  a  certain  bonus  tax  is  paid,  a  person  sued 
by  a  corporation  not  having  paid  such  bonus 
may  object  that  it  has  no  capacity  to  sue. 

3.  A  corporation  having  no  capacity  to  sue 
because  of  its  failure  to  pay  the  bonus  tax  re- 
paired by  Acta  1890,  c.  536,  ft  88A,  does  not  ac- 


quire the  right  to  continue  the  prosecution  of  a 
suit  by  paying  the  bonus  after  commencing  the 
suit. 

Appeal  from  circuit  court,  Washington 
county. 

Bill  by  the  Maryland  Tube  &  Iron  Works 
of  Hagerstown  against  the  West  End  Im- 
provement Company  of  Hagerstown,  Wash- 
ington County.  Decree  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and 
BRYAN,  PAGE,  BOYD,  and  PEARCE,  JJ. 

Hy.  Kyd  Douglas  and  F.  W.  Mish,  for  ap- 
pellant Alex.  Armstrong,  Norman  B.  Scott 
Jr.,  and  S.  B.  Loose,  for  appellee. 

PEARCE,  J.  The  bill  was  filed  In  this 
case  September  19,  1892,  by  the  appellant 
against  the  appellee,  for  the  specific  perform- 
ance of  an  agreement  to  convey  land,  made 
In  writing  between  the  appellee  on  the  one 
part  and  O.  C.  Knlpeand  others  on  the  other 
part  who  subsequently  assigned  all  their  in- 
terest in  said  agreement  to  the  appellant, 
with  the  consent,  as  It  alleges,  of  the  appel- 
lee. The  appellee  answered  the  bill,  admit- 
ting the  execution  of  the  agreement  but  al- 
leging various  defenses  to  the  bill,  among 
which  is  a  denial  of  the  existence  of  the  ap- 
pellant as  duly  Incorporated  under  the  laws 
of  Maryland,  and  a  denial  of  Its  right  to 
maintain  this  suit  by  reason  of  Its  failure  to 
comply  with  the  provisions  of  chapter  536 
of  the  Acts  of  1890.  The  general  replication 
was  filed,  and  a  mass  of  testimony  was  tak-  . 
en,  and  the  bill  was  dismissed  by  the  court 
below  (Judge  Stake)  on  the  ground  that  the 
appellant  had  no  legal  existence  as  a  corpora- 
tion, and  was,  therefore,  not  entitled  to  main- 
tain the  suit  Under  the. agreed  statement 
of  facts  upon  which  this  appeal  was  brought 
Into  this  court  the  sole  question  for  review 
is  the  right  of  the  appellant,  to  maintain  this 
suit  without  having  first  paid  the  tax  of  one- 
eighth  of  1  per  cent  on  the  capital  stock  of 
the  company  in  the  manner  provided  by  Act 
1890,  c.  536.  The  statement  of  facts  admits 
that  both  the  appellant  and  the  appellee  are 
Incorporated  In  Washington  county  under  the 
laws  of  Maryland,  and  that  the  agreement 
sought  to  be  enforced  Is  correctly  set  forth 
In  the  record.  It  also  admits  that  at  the  time 
the  bill  was  filed  the  appellant  had  not  paid, 
and  had  not  been  notified  to  pay,  the  first 
installment  of  bonus  as  per  chapter  536,  Acts 
1890,  but  that  it  did  on  the  18th  of  May, 
1893,  pay  the  same  to  the  comptroller  of  the 
state.  The  record  does  not  show  the  date 
when  this  statement  of  facts  was  made  or 
filed,  bnt  the  reference  therein  to  the  opinion 
of  the  court  dismissing  the  bill  which  was 
filed  June  1,  1897,-  shows  It  was  made  and 
filed  after  that  date.  This  is  only  Important 
to  show  that  the  admission  of  appellant's  due 
incorporation  can  only  be  regarded  as  an  ad- 
mission of  Incorporation  at  that  date,  June, 
1897. 

It  will  thus  be  seen  the  question  before 
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the  court  Is  a  narrow  one.  In  the  answer, 
the  agreed  statement  of  facts,  and  in  the 
opinion  of  the  court  below,  as  well  as  In  the 
argument  in  this  court,  the  case  was  regard- 
ed as  depending  wholly  upon  the  construe- . 
tion  of  chapter  536,  Acts  1880,  and,  if  this 
were  the  fact,  there  would  be  less  difficulty 
in  reaching'  a  satisfactory  conclusion.  But 
the  act  of  1884  (chapter  114)  deals  with  the 
same  precise  subject-matter,  and  if  it  can  be 
said  it  does  not  repeal  the  act  of  1880,  it  yet 
materially  changes  the  law  applicable  to 
cases  arising  under  the  act  of  1890,  and  we 
are  required  to  consider  and  construe  the  act 
of  1894.  It  will  be  seen  that  the  titles  of 
these  acts  are  in  precisely  the  same  words, 
except  that  the  act  of  1880  is,  "An  act  to 
add  a  [one]  new  section  to  article  eighty-one 
of  the  Code,  *  *  *  to  be  designated  as 
section  eighty-eight  A,"  while  the  act  of  1894 
is,  "An  act  to  add  six  new  sections  to  article 
eighty-one  of  the  Code,  *  •  *  to  be  desig- 
nated as  sections  eighty-eight,"  F,  Q,  H,  I, 
J;  and  that  the  word  "corporation"  Is  used 
in  the  title  of  the  latter  act  where  the  word 
"company"  is  'used  In  the  title  of  the  former. 
The  act  of  1894  specifically  provides  that  no 
corporation  incorporated  prior  to  the  date  of 
the  passage  of  that  act  shall  In  any  manner, 
by  that  act,  be  relieved  or  released  from  the 
payment  of  any  bonus  due  under  the  act  of 
1890;  and  this  proviso,  taken  In  connection 
with  the  repealing  clause  in  section  2  of  that 
act,  clearly  Indicates  the  legislative  purpose 
to  repeal  the  future  operation  of  .the  act  of 
1890,  while  saving  all  remedies  and  results 
by  reason  of  the  nonpayment  of  any  bonus 
by  any  corporation  incorporated  prior  to  the 
passage  of  that  act.  It  should  be  noted  here 
that  chapter  244,  Acts  1880,  adds  five  new 
sections  to  article  81  of  the  Code,  to  come  in 
after  section  88,  and  to  be  designated  as  sec- 
tions 88  A,  B,  C,  D,  and  E.  These  sections 
deal  only  with  taxes  on  the  assessed  value 
of  the  shares  of  capital  stock  of  corporations, 
and  not  with  the  bonus  tax.  Then  came 
chapter  536,  Acts  1890,  which  added  one  new 
section  to  article  81  of  the  Code,  to  come  In 
after  section  88,  and  to  be  designated  88A, 
so  that  under  these  two  acts  there  were  two 
sections  each  designated  88A  It  is  thus 
made  evident  that  the  draftsman  of  chapter 
114,  Acts  1894,  with  these  two  acts  of  1880 
-before  him,  and  intending  to  avoid  the  ex- 
isting confusion  arising  from  the  designat- 
ing of  two  sections  as  88A,  designed  to  re- 
peal Act  1880,  c  536,  and  to  substitute  sec- 
tion 88A  of  that  act  for  section  88A  of  the 
Act  1890,  c.  536,  leaving  sections  88A-E,  c. 
244,  Acts  1880,  to  stand  In  their  regular  or- 
der of  precedence.  Montel  v.  Coal  Co.,  39 
Md.  171,  174.  The  appellant  was  Incorporat- 
ed prior  to  May  18,  1893,  since  it  paid  the 
first  Installment  of  bonus  tax  on  that  date, 
but  It  appears  from  examination  of  the  act 
of  1894  that  the  proceeding  prescribed  there- 
in for  the  recovery  of  the  bonus  tax  upon  cor- 
porations, and  the  provisions  setting  forth 


the  result  of  nonpayment,  are  applicable  as 
well  to  corporations  created  before  as  after 
the  passage  of  that  act,  and  that,  if  there  Is 
anything  to  be  found  in  that  act  not  contain- 
ed In  the  act  of  1890  which  would  sustain 
the  appellant's  right  to  maintain  this  suit,  it 
is  entitled  to  the  benefit  thereof.  Comparing 
chapter  244,  Acts  1880,  with  chapter  114, 
Acts  1894,  It  is  evident  that  the  draftsman 
of  the  act  of  1894,  overlooking  the  true 
theory  and  design  of  the  act  of  1890  (chapter 
536),  or  deliberately  intending  to  alter  its 
true  theory  and  design,  substantially  provid- 
ed the  same  remedy  and  procedure  for  the  re- 
covery of  the  bonus  tax  as  was,  by  chapter  244 
of  1890,  provided  for  the  recovery  of  the  tax 
upon  the  assessed  value  of  capital  stock;  and 
it  is  now  urged  by  the  appellant,  since  the 
oral  argument,  that,  as  the  act  of  1884  sub- 
jects the  corporation  to  suit  by  the  state  for 
the  recovery  of  this  bonus  tax,  it  necessarily 
follows  that  the  corporation  has  a  legal  exist- 
ence for  all  purposes,  and  therefore  full  ca- 
pacity to  sue.  But  with  this  contention, 
however  plausible  and  forcible  the  argument 
at  first  blush,  we  are  not  able,  after  full  and 
careful  consideration,  to  agree;  and  we  are 
of  opinion  that,  if  the  appellant  would  be 
held  Incapable  of  maintaining  this  suit  under 
the  act  of  1880,  It  must  be  so  held  under 
the  act  of  1884.  To  hold  otherwise,  and  to 
hold,  as  the  appellant  urges,  that  this  act 
recognizes  a  corporation  which  has  not  paid 
the  bonus  tax  when  due  as  an  existing,  mov- 
ing, active  corporation  for  all  purposes,  would 
be  to  strike  with  absolute  nullity  the.  plain 
and  imperative  language  of  section  88F, 
which  declares  that  no  such  corporation  shall 
have  or  exercise  any  corporate  powers  until 
such  bonus  has  been  paid.  It  is  settled  law 
that  charters  or  statutes  conferring  franchis- 
es on  a  corporation  are  to  be  construed  in 
favor  of  the  public,  rather  than  the  corpora- 
tion; and  to  gratify  this  rule  where  the  char- 
ter, as  here.  Is  under  a  certificate,  the  general 
law  is  to  be  read  Into  the  certificate.  Every 
word,  phrase,'  or  sentence  doubtful  or  am- 
biguous Is  to  be  interpreted  in  favor  of  the 
state.  Thompson,  In  his  work  on  Corpora- 
tions (section  5660),  says:  "The  rule  is 
simple.  That  which  the  company  may  do 
by  its  charter  it  may  do.  Beyond  that  its 
acts  are  Illegal." 

In  Roland  Park  Co.  v.  State,  80  Md.  448,  31 
Atl.  288,  Acts  1890,  c.  536,  and  Act  1884,  c. 
114,  were  considered  on  another  point,  and  it 
was  said:  "What  we  have  to  do  is  to  dis- 
cover the  legislative  intention,  and  to  give  it, 
when  ascertained  in  accordance  with  established 
rules,  full  and  complete  effect;  •  •  •  and 
this  Intent  may  be  gathered,  not  merely  from 
the  language  of  the  enactment,  but  also  from 
the,  causes  or  necessity  which  prompted  its 
passage.  A  result  which  may  flow  from  one 
construction  or  another  of  a  statute  Is  always 
a  potent  fact,  and  Is  sometimes  in  and  of  Itself 
conclusive  as  to  the  correct  solution  of  the 
question  as  to  Its  meaning."    One  result  wnlch 
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might  follow  the  establishment  of  appellant's 
contention  would  be  that  corporations  default- 
ing under  this  act  might  not  only  continue  in 
the  full  exercise  of  the  prohibited  powers  for 
two  years  after  such  default,  but  might,  be- 
fore the  expiration  of  that  period,  dispose  of 
all  their  property,  and  leave  the  state  a  barren 
judgment  for  this  bonus.  Such  a  result  could 
not  have  been  within  the  legislative  contem- 
plation, and  ought  not  to  be  permitted  If  It  can 
be  avoided  by  any  sound  construction  of  the 
whole  act.  It  Is  a  cardinal  rule  of  construc- 
tion that,  where  one  part  of  a  statute  Is  sus- 
ceptible of  two  constructions,  and  the  language 
of  another  part  is  clear  and  definite,  and  Is 
consistent  with  one  of  such  constructions  and 
opposed  to  the  other,  that  construction  which 
will,  under  all  clauses  of  the  statute,  be  har- 
monious, must  be  adopted.  Magrnder  v.  Car- 
roll, 4  Md.  348.  349;  Alexander  v.  Worthlng- 
ton,  5  Md.  472.  Sections  88F  and  88H  must 
be  construed  together,  and  by  so  doing  section 
88F  must  be  taken  to  prohibit  generally  the 
having  or  exercising  of  any  corporate  powers 
before  payment  of  the  bonus,  which  would  in- 
clude generally  suits  by  or  against  the  corpo- 
ration; and  the  office  of  section  88H  Is  merely 
an  exception  withdrawing  from  the  general 
purview  and  operation  of  section  88F  the  par- 
ticular suit  authorized  for  the  recovery  of  the 
bonus  tax  by  section  88H.  Every  corporation 
is  the  mere  creature  of  the  state,  and  where 
neither  Its  charter  nor  any  statute  restricts  the 
powers  through  which  K  main  tans  Itself  and 
responds  to  the  discharge  of  its  obligations,  it 
may  be  conceded  that  the  right  to  sue  and  the 
liability  to  respond  to  a  suit  are  correlative; 
but  the  state,  which  creates  the  corporation,  Is 
sovereign,  and,  while  withholding  from  the 
corporation  or  suspending  the  right  to  sue  be- 
fore compliance  with  a  revenue  measure,  as  the 
price  of  the  exercise  by  It  of  corporate  powers, 
may  clearly,  If  it  see  fit,  subject  such  corpo- 
ration to  suit  by  the  state  for  noncompliance 
with  such  condition  precedent;  and  we  think 
the  court  below  correctly  and  clearly  stated  the 
law  when  it  said  "the  effect  of  the  law  Is  to 
hold  in  abeyance  the  right  and  remedy  of  the 
suing  corporation,"  and  we  are  of  opinion  that 
this  proposition  is  as  clear  under  the  provisions 
of  chapter  114,  Acts  1894,  as  It  Is  under  chap- 
ter 536,  Acts  1890. 

The  appellant  contended  that  the  validity  of 
Hs  incorporation  Is  conceded  In  the  agreed 
statement  of  facts,  but,  even  If  this  would  af- 
fect the  result,  we  do  not  so  understand  the 
concession.  It  Is  expressly  denied  in  the  an- 
swer, and  the  agreed  statement  of  facts  was 
entered  into  after  payment  of  the  bonus,  when 
its  corporate  power  to  sue  was  no  longer  held 
in  abeyance,  and  when  the  right  to  sue  was 
complete  under  the  statute. 

The  next  contention  of  the  appellant  Is  that 
the  question  of  corporate  power  cannot  be  raised 
collaterally,  or  in  any  way  except  by  a  direct 
proceeding  by  the  state  to  forfeit  the  charter. 
There  Is,  of  course,  no  doubt  that  mere  causes 
of  forfeiture  cannot  be  taken  advantage  of  col- 


laterally, and  that,  where  the  right  to  sue  has 
once  become  vested  in  the  corporation  by  com- 
pliance with  all  conditions  precedent  thereto,  it 
can  only  be  devested  by  forfeiture  in  some  legal 
mode  of  the  charter.  But  this  case  does  not 
come  within  that  rule.  We  have  carefully  ex- 
amined all  the  cases  cited  by  the  appellant,  and 
It  will  be  found  that  all  of  them  are  cases  mere- 
ly of  Irregularity,  and  not  of  nullity;  cases  in 
which  the  power  to  sue  had  become  a  vested 
power  under  the  charter  by  a  substantial  com- 
pliance In  good  faith,  with  the  requirements 
thereof,  notwithstanding  some  .irregularity  in 
the  proceedings  thereunder.  Chesapeake  &  O. 
Canal  Co.  v.  Baltimore  &  O.  R.  Co.,  4  Gill  & 
J.  122,  was  the  case  of  nonuser  of  corporate 
powers,  and  Chief  Justice  Buchanan  was  care- 
ful to  say:  "Where  there  is  an  existing  corpo- 
ration, capable  of  acting,  cause  of  forfeiture  can 
only  be  enforced  by  scire  facias  or  quo  warran- 
to, Issued  at  the  Instance  of  the  government 
creating  the  corporation,  and  cannot  be  taken 
advantage  of  incidentally  or  In  any  other  way 
by  an  individual,  since  the  government,  with 
which  alone  the  contract  arising  out  of  the  char- 
ter is  made,  may  waive  the  breach  of  any  condi- 
tion of  that  contract,  and  cannot  be  made  to  en- 
force the  forfeiture,  whether  it  will  or  not" 
But  here  the  state  has,  by  the  act  of  1890,  pass- 
ed before  the  incorporation  of  the  appellant,  de- 
clared Its  will  that,  until  compliance  with  the 
fundamental  condition  which  was  disregarded 
In  this  case,  the  appellant  should  have  no  other 
or  greater  corporate  power  than  it  would  have 
had  after  forfeiture  enforced;  and  this  legisla- 
tive limitation  of  power  is  as  effective  for  the 
purposes  of  this  case  as  a  decree  of  forfeiture 
made  prior  to  the  suit  Regents  of  the  Univer- 
sity v.  Williams,  9  Gill  &  J.  426,  was  a  ques- 
tion whether  one  corporation  was  merged  In 
another,  and  the  court  held  that  neither  non- 
user  nor  misuser  of  corporate  franchises  would 
authorize  granting  the  same  franchises  to  others, 
before  a  forfeiture  bad  been  Judicially  declared, 
and  Chief  Justice  Buchanan  was  again  careful 
to  say:  "Scire  facias  is  the  proper  process  when 
there  is  a  legally  existing  body  capable  of  acting, 
but  who  have  abused  their  power;  and  quo 
warranto,  which  properly  applies  where  there  la 
a  corporate  body  de  facto  only,  but  who  take 
upon  themselves  to  act,  though  from  some  defect 
in  their  constitution  or  organization  they  can- 
not legally  exercise  their  powers."  So  with 
Planters'  Bank  v.  Bank  of  Alexandria,  10  Gill 
&  J.  346,  where  It  was  contended  that  the  char- 
ter of  the  Planters'  Bank,  under  one  of  Its  sec- 
tions, by  reason  of  the  suspension  of  specie  pay- 
ments, became  ipso  facto  null  and  void,  without 
judicial  inquiry  upon  the  subject;  but  the  court 
held  proceeding  by  scire  facias  necessary.  The 
following  cases,  cited  by  appellant:  Taggert  v. 
Railroad  Co.,  24  Md.  596;  Busey  v.  Hooper,  35 
Md.  30;  Turnpike  Co.  v.  Creeger,  5  Har.  &  J. 
122;  Hamilton  v.  Railroad  Co.,  1  Md.  Ch.  107; 
Keene  v.  Van  Reuth,  48  Md.  194;  Musgrave  v. 
Morrison,  54  Md.  166,— will  all  be  found  on  ex- 
amination to  be  governed  by  the  principles  ap- 
plied in  Chesapeake  &  O.  Canal  Co.  v.  Baltimore 
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&  O.  R.  Cb.,  4  Gill  &  J.  1,  and  are  all  cases 
of  legally  existing  bodies  capable  of  acting,  and 
which  had  in  good  faith  attempted  to  comply 
with  all  legal  requirements  precedent  thereto. 
On  the  other  hand,  the  decisions  in  Maryland 
have  always  been  that  the  legal  existence  of  a 
corporation  is  always  open  to  Inquiry.  Agnew 
v.  Bank,  2  Har.  &  G.  493;  Lyons  v.  Railroad 
Co.,  32  Md.  18,  in  which  the  court  speaks  of 
"conditions  which,  by  the  express  provisions  of 
the  statute,  are  made  conditions  to  be  performed 
before  and  as  a  foundation  of  the  exercise  of 
powers  and  privileges  under  the  charter.  Also 
Hammond  v.  Straus,  53  Md.  12;  Smith  v.  Min- 
ing Co.,  64  Md.  94,  20  Atl.  1032;  Bonaparte  v. 
Railroad  Co.,  75  Md.  347,  23  Ad.  784;  Lord  v. 
Association,  37  Md.  325,— In  which  It  is  said  (cit- 
ing Ang.  &  A.  Corp.  §  83):  "There  is  certainly 
no  doubt  that,  where  a  corporation  is  created  by 
statute,  or  under  a  general  statute,  as  In  this 
case,  which  requires  certain  acts  to  be  done  be- 
fore It  can  be  considered  in  esse,  there  those 
acta  must  appear  to  have  been  done,  in  order 
to  establish  the  corporate  existence."  We  find 
nothing  In  Baltimore  &  P.  R.  Co.  v.  Fifth  Bap- 
tist Church,  137  U.  S.  568,  11  Sup.  Ct  185,  in 
conflict  with  the  law  laid  down  In  the  Mary- 
land cases  just  cited;  and  In  Eaton  v.  Asplnwall, 
19  N.  Y.  121,  relied  on  by  the  appellant,  the 
language  of  the  act  was  not  that  10  per  cent  of 
the  capital  stock  should  be  paid  in  "before  It 
should  be  a  corporation,"  but  that,  "where  the 
certificate  was  filed,  and  ten  per  cent  of  the 
stock  paid  In,  it  should  be  a  body  politic."  But 
even  if  It  be  conceded  that  the  legal  construction 
pot  by  the  appellant  upon  the  language  used 
Is  the  correct  construction,  that  case  could  not 
be  accepted  as  controlling  In  the  face  of  our 
own  decisions,  and  when  compared  with  other 
cases  in  New  York.  In  Williams  v.  Bank,  7 
Wend.  539,  Chancellor  Walworth  said,  "A  con- 
tract made  with  a  corporation  by  that  name  is 
neither  an  admission  nor  any  evidence  that  It 
is  entitled  to  one  by  that  name  as  a  corporation 
aggregate."  And  in  Canal  Co.  v.  Hathaway,  8 
Wend.  480,  Judge  Nelson  said:  "When  a  cor- 
poration sues  as  such,  If  they  have  not  the  pow- 
ers and  privileges  assumed  in  their  dealings 
with  one,  it  is  their  fault,  and  not  his.  Whether 
they  had  these  powers  must  have  been  known 
to  them,  and  not  to  defendant  and  no  act  of  his 
could  legally  add  to  or  detract  from  them. 
Why,  then,  should  he  be  estopped  from  denying 
their  corporate  capacity,  or  they  be  excused  from 
establishing  it  by  legal  evidence,  when  they  are 
endeavoring  to  enforce  their  rights  in  a  manner 
and  before  a  tribunal  which  can  entertain  their 
suit  only  upon  proof  or  assumption  that  they 
are  a  corporate  body,  duly  constituted  by  com- 
petent authority."  In  Field  v.  Cooks,  16  La. 
Ann.  153,  It  was  held  that  the  recognition  of  de- 
fendant as  a  company  by  the  plaintiffs  did  not 
preclude  them  from  showing  that  defendant 
had  no  legal  existence  as  a  corporation;  and 
that,  to  produce  an  estoppel,  there  should  be  at 
least  an  admission  that  the  company  was  ennV 
ded  to  exercise  corporate  powers.  '  Thompson,  in 
his  work  on  Corporations  (section  6586),  while 


admitting  a  regretable  conflict  of  Judicial  opinion 
upon  this  question,  says  that  those  decisions 
which  hold  that  corporations  can  enjoy  fran- 
chises while  repudiating  conditions  upon  which 
they  are  conferred  unless  the  state  is  worried 
Into  a  judicial  proceeding  to  oust  them  "are  in- 
excusable," and  he  says,  in  section  6587:  "The 
sound  doctrine  is  that,  where  a  statute  creating 
a  corporation  declares  that,  unless  certain  acts 
are  propounded  within  a  prescribed  time,  its  cor- 
porate existence  and  powers  shall  cease,  or  Its 
powers  and  franchises  shall  terminate,  the  stat- 
ute executes  itself,  without  the  necessity  of  for- 
feiture by  legislative  declaration  or  In  a  Judicial 
proceeding.  In  such  case  Its  legal  existence  Is 
a  fact  in  pais,  to  be  ascertained  in  any  judicial 
proceeding,  direct  or  collateral."  It  is  laid  down 
In  2  Mor.  Priv.  Corp.  5  778,  that  the  doctrine  of 
estoppel  cannot  be  successfully  Invoked  unless 
the  corporation  has  a  de  facto  existence;  and 
Judge  Cooley,  In  Swartwout  v.  Railroad  Co.,  24 
Mich.  392,  says:  'Where  there  Is  a  de  facto 
corporation,  with  no  want  of  legislative  power 
to  its  due  and  legal  existence,  In  controversies 
between  the  de  facto  corporation  and  those  who 
have  entered  into  contract  relations  with  It, 
where  the  questions  suggested  are  only  whether 
there  has  been  strict  compliance  with  the  pro- 
visions of  the  law  relating  to  Incorporation,  such 
questions  should  not  be  suffered  to  be  raised," 
In  Johnson  v.  Hines,  61  Md.  130,  this  court  has 
said,  speaking  of  the  Invalidity  of  a  mortgagee's 
title  derived  from  a  trustee's  deed  made  without 
ratification  of  the  sale,  but  after  ratification  of 
an  audit:  "There  is  a  marked  and  Important 
distinction  between  nullities  and  Irregularities. 
An  Irregularity  may  be  waived;  a  nullity  nev- 
er can  be  waived."  In  recognition  of  this  fun- 
damental principle,  the  exact  question  raised 
here  was  decided  In  the  recent  case  of  Jones  v. 
Hardware  Co.,  21  Colo.  263,  40  Pac.  457.  This 
was  an  action  of  replevin  by  the  company  to 
recover  a  stock  of  goods.  The  statute  in  that 
ease  provided  that  every  corporation  incorporat- 
ed under  any  general  or  special  law  should  pay 
the  state  a  fee,  to  be  graded  according  to  its 
capital  stock,  to  be  due  and  payable  upon  the 
filing  of  the  certificate  of  Incorporation,  and  that 
no  such  corporation  should  have  or  exercise  any 
corporate  powers  until  such  fee  should  have 
been  paid;  and  it  was  held  that  an  association, 
having  failed  to  comply  with  the  statute  with  re- 
spect to  the  payment  of  this  fee,  was  neither  a 
de  jure  nor  a  de  facto  corporation,  and  was 
not  competent  to  maintain  a  suit  as  such.  The 
eourt  said:  "The  language  of  the  act  is  plain 
and  unambiguous.  The  doctrine  of  estoppel  can- 
not be  successfully  Invoked  unless  the  corpora? 
tion  has  at  least  a  de  facto  existence.  A  de 
facto  corporation  can  never  be  recognized  in  vio- 
lation of  a  positive  law.  There  Is  a  broad  dis- 
tinction between  those  acts  made  necessary  by 
the  statute  as  a  prerequisite  to  the  exercise  of 
corporate  powers  and  those  acts  required  of  In- 
dividuals seeking  incorporation,  but  not  made 
prerequisites  to  the  exercise  at  such  powers." 
These  principles  were  clearly  recognized  and 
applied  in  Boyee  v.  Trustees,  46  Md,  373,  374, 
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where  the  court  said:  "The  statute  law  of  the 
state  expressly  requiring  certain  prescribed  acts 
to  be  done  to  constitute  a  corporation,  to  permit 
parties  Indirectly,  or  upon  the  principle  of  es- 
toppel, virtually  to  create  a  corporation  for  any 
purpose,  or  to  have  acts  so  construed,  would  be 
In  manifest  opposition  to  the  statute  law,  clear- 
ly against  Its  policy,  and  Justified  upon  no  sound 
principle  In  the  administration  of  Justice." 

Nor  can  we  agree  that  the  subsequent  pay-, 
ment  of  this  bonus  Is  equivalent  to  its  payment 
before  the  commencement  of  the  suit.  We  think 
It  clear  that  the  right  of  action  must  be  complete 
before  the  action  Is  brought,  and  the  subsequent 
occurrence  of  a  material  fact  will  not  avail  In 
maintaining  it  Dean  v.  Railway  Co.,  119  N.  Y. 
545,  23  N.  E.  1054;  Holllngsworth  v.  Flint,  101 
tT.  S.  696;  Baker  v.  Tillman  (6a.)  11  S.  E. 
355.  If  the  plaintiff  Is  not  itself  Incapacitated  to 
sue,  and  yet  cannot  maintain  the  particular  suit 
because  the  right  of  action  did  not  accrue  until 
after  commencement  of  the  suit,  a  fortiori  should 
It  be  precluded  from  maintaining  the  suit  where 
the  Inability  Is  not  a  special  one  going  to  the  par- 
ticular suit,  but  a  general  inability  going  to  the 
maintenance  of  any  suit  at  that  particular  time. 
We  find  nothing  In  the  authorities  relied,  on  by 
the  appellant  to  overthrow  the  doctrine  upon 
which  this  decision  Is  placed,  and  we  must  af- 
firm the  decree  appealed  from.    Decree  affirmed. 


(86  Md.  627) 

RUCKLE  et  a),  v.  GRAFFTJN  et  al. 

(Court  of  Appeals  of  Maryland.    Jan.  4, 1898.) 

Residuary  Devise. 

Real  estate  acquired  in  fee  by  testatrix  aft- 
er publication  of  will  passes  by  the  residuary 
clause  thereof,  which,  following  bequests  and 
devises  to  different  persons,  gives  all  the  re- 
mainder of  her  "effects"  to  person  designated. 

Appeal  from  circuit  court  of  Baltimore  city. 

William  T.  Ruckle  and  others  filed  exceptions 
to  ratification  of  sale  by  Lewis  F.  Orafflln, 
committee  of  Thomas  C.  Ruckle,  a  lunatic,  of 
30  acres  of  land,  as  belonging  to  said  lunatic. 
From  decree  overruling  the  exceptions,  except- 
ants appeal.     Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and  BRY- 
AN, FOWLER,  BRISCOE,  PAGE,  and 
BOYD,  JJ. 

Beverly  W.  Smith  and  Jos.  S.  Goldsmith,  for 
appellants.    John  Watson,  Jr.,  for  appellees. 

BRYAN,  J.  The  question  In  this  case  arises 
from  the  interpretation  of  the  will  of  Elizabeth 
Ann  Ruckle,  deceased.  The  first  clause  of  the 
will  is  as  follows:  "I  give  to  my  brother, 
Thomas  C.  Ruckle,  all  my  Interest  In  a  lot  on 
North  Liberty  street,  for  his  own  benefit,  also 
my  ground  rents  on  Stockton  street;  my  bank 
and  road  stock  to  the  children  of  my  brother, 
William  H.  Ruckle,  to  be  divided  equally  be- 
tween them."  Then  follow  several  clauses  dis- 
posing of  both  real  and  personal  estate.  The 
residuary  clause  Is  in  these  words:  "To 
Thomas  C.  Ruckle  I  give  all  the  remainder  of 
my  effects,  he  spending  some  money  In  inclos- 


ing and  fixing  up  the  lot  in  Mount  Olivet  Cem- 
etery. I  appoint  my  brother,  Thomas  C.  Ruckle, 
my  executor  of  this,  my  last  win  and  testa- 
ment." After  the  publication  of  the  will,  the 
testatrix  acquired  title  In  fee  to  80  acres  of 
land  In  Baltimore  county;  and  the  question  to 
be  decided  Is  whether  this  land  passed  under 
the  residuary  clause  of  the  will. 

Under  our  statute,  all  land  which  the  testa- 
trix owned  at  the  time  of  her  death  wUI  pass 
under  the  will  In  the  same  manner  that  it 
would  have  passed  If  it  had  belonged  to  her 
when  the  will  was  executed.  It  is  very  cer- 
tain that  the  testatrix  did  not  Intend  to  die 
Intestate  as  to  any  of  her  property.  After 
disposing  of  property,  both  real  and  personal, 
she  gives  away  all  the  remainder  of  her  ef- 
fects; that  is,  she  said,  In  substance:  "I  have 
given  away  some  of  my  effects;  now  I  will 
give  away  the  remainder  of  them."  It  is  thus 
seen  that  she  applied  the  word  Indiscriminately 
to  her  real  and  personal  estate,  designating 
both  kinds  of  property  as  her  "effects."  It 
was  her  purpose  to  dispose  of  all  her  property, 
and  she  certainly  had  no  Intention  of  leaving 
the  residue  to  any  one  except  the  person  named 
in  the  last  clause  of  her  will.  There  Is  no  es- 
cape from  the  conclusion  that  she  Intended  that 
he  should  have  all  that  was  not  given  to  other 
persons.  The  will  takes  effect  as  If  It  had  been 
executed  Immediately  before  her  death,  and  It 
therefore  operates  on  all  the  property  which 
she  then  had,  real  and  personal.  We  must 
give  this  construction  to  the  will  unless  there 
Is  some  rule  of  law  which  determines  that  real 
estate  cannot  be  designated  In  a  will  by  the 
word  "effects."  We  shall  consider  this  ques- 
tion. 

The  Inquiry  to  not  into  the  accurate  or  tech- 
nical meaning  of  language,  but  Into  the  Inten- 
tion which  a  testator  had  in  a  given  case 
when  he  used  It  And  we  find,  on  examination 
of  the  authorities,  many  instances  In  which 
land  was  devised  by  terms  which  would  not 
ordinarily  be  understood  to  describe  it  In  Doe 
v.  Owlngs,  30  Md.  447,  It  was  said  that,  In 
order  to  create  a  fee,  It  was  not  necessary  to 
use  any  technical  terms,  nor  any  particular 
form  of  words;  but  any  words  sufficiently 
showing  the  Intention  of  the  testator  to  dispose 
of  his  whole  Interest  In  the  thing  devised  would 
have  the  same  effect  as  a  devise  to  one  In  fee 
simple  or  forever.  It  was  also  said  that  the 
words  "estate"  and  "property"  would  carry  a 
fee;  and  also  the  words  "all  I  have,"  or  "all 
I  am  worth,"  or  "everything  I  die  possessed 
of."  And  In  the  case  then  before  the  court,  as 
the  testator  had  shown  an  Intention  to  dis- 
pose of  his  whole  estate,  it  was  held  that 
a  fee  simple  was  given  by  these  words:  "All 
and  everything  that  shall  fall  to  me  at  my 
mother's  decease."  In  2  Jarm.  Wills  (5th  Am. 
Ed.)  p.  341,  etc.,  many  cases  are  collected  In 
which  the  ordinary  meaning  of  the  words  is 
reversed  by  the  context  of  the  will.  For  in- 
stance, when  the  Intention  of  the  testator  re- 
quired tt,  real  estate  was  held  to  be  compre- 
hended by  the  word  "legacy,"  by  the  word  "efr 
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fects,''  and  even  by  the  expression  "personal 
estates";  and  toe  appointment  of  a  person  as 
"residuary  legatee"  entitled  him  to  all  real  es- 
tate not  specifically  disposed  of  In  the  will. 
It  te  needless  to  accumulate  authorities  on  this 
point  Without  stating  in  detail  the  proceed- 
ings In  the  court  below,  it  Is  sufficient  to  say 
that  the  decision  was  made  on  the  ground  that 
Thomas  O.  Ruckle  took  a  fee  simple  in  the  land 
purchased  by  the  testatrix  subsequently,  to  the 
will.     Order  affirmed,  with  costs. 


(87  Md.  l) 

FARMERS'  PACKING  CO.  OF  TALBOT 

COUNTY  v.  BROWN  et  al. 

(Court  of  Appeals  Of  Maryland.     Jan.  4,  1898.) 

Warehouse  Receipts— Vsbdiot. 

L  Under  Code,  art  14,  {  1,  declaring  ware- 
house receipts  negotiable:  and  article  2,  §  3,  de- 
claring a  person  Intrusted  with  or  In  possession 
of  a  bill  of  lading  the  owner  of  the  goods,  so 
as  to  giTe  validity  to  his  contract  relative  there- 
to,—the  shipper  of  goods,  though  the  owner, 
cannot  claim  them  as  against  a  warehouseman 
and  the  pledgee  of  the  warehouse  receipts, 
where  the  consignee  receipts  for  the  goods  from 
the  carrier,  directs  their  storage  in  the  ware- 
house, and  gets  a  loan  on  the  pledge  of  the  ware- 
house receipts. 

2.  The  jury  may,  before  delivery  and  record 
of  a  verdict,  correct  it,  to  state  separately,  as 
required  by  Code,  art  75,  f  ill,  the  value  of 
goods  replevied,  and  the  damages. 

Appeal  from  superior  court  of  Baltimore 
city. 

Action  by  the  Farmers'  Packing  Company 
of  Talbot  county,  Md.,  against  Alexander 
Brown  &  Sons.  Judgment  for  defendants. 
Plaintiff  appeals.     Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and 
BRYAN,  BRISCOE,  PEAROE,  FOWLER, 
ROBERTS,  PAGE,  and  BOYD,  JJ. 

Thomas  I.  Elliott  and  Frederick  T.  Dorton, 
for  appellant.  Brown  &  Brune  and  George 
R.  Willis,  for  appellees. 

BRISCOE,  J.  This  Is  an  action  of  replevin, 
brought  by  the  appellant,  the  Farmers'  Pack- 
ing Company  of  Talbot  county,  against  the 
appellees,  Alexander  Brown  &  Sons,  to  re- 
cover 5,000  cases  of  canned  corn,  alleged  to 
be  the  property  of  the  appellant  The  de- 
fendants pleaded  property  in  themselves  and 
property  In  the  Baltimore  Warehouse  Com- 
pany. To  these  pleas  a  replication  was  filed, 
and,  upon  issue  Joined,  the  case  was  tried, 
which  resulted  in  a  verdict  for  the  defend- 
ants. At  the  trial  there  were  eight  excep- 
tions reserved,  and  these  form  the  basis  of 
this  appeal.  We  will  pass  upon  them  In  their 
regular  order,  in  so  far  as  It  may  be  neces- 
sary to  the  determination  of  this  case. 

The  plaintiff  Is  a  corporation,  engaged, 
among  other  things,  at  Easton,  Talbot  coun- 
ty, In  canning  and  packing  corn.  The  de- 
fendants are  general  agents,  and  engaged  In- 
the  warehouse  business,  at  Brown's  wharf, 
Baltimore.  It  appears  from  the  record  that 
the  appellant,  during  the  month  of  Septem- 


ber,  1894,  shipped,  by  steamboat,  to  Balti- 
more, 5,000  cases  of  canned  corn.  When 
this  corn  reached  Baltimore,  Percival  Le 
Roy  ft  Co.,  who  were  dealers  In  canned  goods 
and  supplies,  were  notified,  by  a  shipping 
ticket  from  the  steamboat  company,  of  Its 
arrival.  This  ticket  showed  upon  its  face 
that  Le  Roy  A  Co.  were  the  consignees  of 
the  corn.  It  was  then  taken  to  Brown's 
warehouse  for  storage,  and,  upon  the  faith 
of  the  tickets  issued  by  the  carrier  (the 
steamboat  company),  the  receipts  of  the 
warehouse  company  were  issued  In  the  name 
of  Percival  Le  Roy  A  Co.  And  on  the  29th 
of  September,  1894,  Le  Roy  &  Co.,  the  con- 
signees, obtained  from  the  Baltimore  Ware? 
bouse  Company  a  loan  of  $5,000  npon  these 
warehouse  receipts,  which  had  been  previ- 
ously Issued  In  Its  name,  and  which  were  in 
Its  possession.  The  property  now  in  dispute 
was  replevied  by  the  appellant  on  the  31st 
of  October,  1894:  and,  the  Judgment  below 
being  for  the  defendants,  the  plaintiff  has  ap- 
pealed. 

Now,  It  is  clear  that  since  Act  1876,  c  262 
(Code,  art  14,  I  1),  all  warehouse,  elevator, 
or  storage  receipts  whatsoever,  for  goods, 
chattels,  or  commodities  of  any  kind  stored  or 
deposited  in  any  warehouse,  are  declared  to 
be  negotiable- instruments  and  securities,  un- 
less it  be  provided  in  express  terms  to  the 
contrary  on  the  face  thereof,  In  the  same 
sense  as  bills  of  exchange  and  promissory 
notes  and  full  and  complete  title  to  the  prop- 
erty mentioned  therein  shall  vest  In  each  and 
every  bona  fide  holder  thereof  for  value,  al 
together  unaffected  by  any  rights  or  equities 
whatsoever  between  the  original  or  any  other 
prior  holders  of  which  such  bona  fide  holder 
for  value  shall  not  have  had  actual  notice 
at  the  time  he  became  such.  And  by  section 
8  of  article  2  It  is  provided  that  any  person 
Intrusted  with  and  In  possession  of  any  bill 
of  lading,  storekeeper's  or  Inspector's  certifi- 
cate, order  for  the  delivery  of  goods,  or  other 
document  showing  possession,  shall  be  deem- 
ed the  true  owner  of  the  goods,  wares,  or 
merchandise  described  therein,  so  far  as  to 
give  validity  to  any  contract  thereafter  to 
be  made  by  such  person  with  any  other  per- 
son or  body  corporate  for  the  sale  or  disposal 
of  the  said  goods,  or  for  the  pledge  or  deposit 
thereof,  as  a  security  for  any  money  or  ne- 
gotiable Instrument  advanced  or  given  on 
the  faith  of  such  documents,  provided  that 
such  person  or  body  corporate  shall  not  have 
notice,  by  such  document  or  otherwise,  that 
the  person  so  Intrusted  Is  not  the  actual  and 
bona  fide  owner  of  such  goods,  wares,  and 
merchandise.  These  statutes  have  been  re- 
cently before  this  court,  and  received  its  con- 
struction. Tiedeman  v.  Knox,  53  Md.  618; 
Ruhlv.  Corner,  63  Md.  182;  Seal  v.  Zell,  Id. 
356.  Looking,  then,  to  the  law  as  settled  by 
the  decisions  of  this  court,  and  as  applicable 
to  the  facts  and  circumstances  of  this  case, 
we  are  of  opinion  that  it  was  correctly  stated 
In  the  defendants'   Instruction,   which  was 
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granted  by  the  court:  "The  defendants  pray 
the  court  to-  Instruct  the  jury  that  if  they 
find  from  the  evidence  that  the  Farmers' 
Packing  Company,  the  plaintiff,  during  the 
month  of  September,  1884,  shipped  from  Eas- 
tern, consigned  to  Perclval  Le  Roy  &  Com- 
pany, In  Baltimore,  the  5,000  cases  of  canned 
corn  which  were  afterwards  replevied  in  this 
suit;  and  if  the  Jury  find  that  the  said  goods 
were  shipped  In  various  lots,  and  received 
from  the  15th  to  the  28th  of  September,  In- 
clusive, and  that  said  goods  reached  Balti- 
more by  water,  and  that,  on  the  arrival  of 
each  shipment  at  the  wharf  of  the  respective 
steamers  transporting  the  same,  the  said  re- 
spective shipments  were,  by  direction  of  Per- 
clval Le  Roy  &  Company,  the  consignees, 
transported  for  delivery  to  Brown's  wharf, 
and  that  on  each  delivery  of  said  shipments 
of  canned "goods  a  receipt  prepared  in  dupli- 
cate by  the  steamboat  company  delivering 
the  same,  for  the  goods  so  delivered,  indicat- 
ing thereon  that  Perclval  Le  Roy  &  Company 
were  the  consignees  of  said  goods,  was  pre- 
sented to  the  wharfinger  of  defendants,  to  be 
signed  on  behalf  of  Perclval  Le  Roy  &  Co., 
the  consignees;  and  If  the  Jury  further  find 
that  said  goods  were  so  received  and  receipt- 
ed for  and  by  direction  of  Perclval  Le  Roy 
&  Company,  were  stored  In  Brown's  ware- 
house, and  that  the  warehouse  receipts  offer- 
ed as  evidence  were  Issued  for  said  goods  to 
Perclval  Le  Roy  &  Co.,  by  defendants'  ware- 
houseman, on  the  faith  of  said  shipment  re- 
ceipts, and  without  any  notice  to  him  or  to 
the  defendants,  from  said  shipment  receipts 
or  otherwise,  that  Perclval  Le  Roy  &  Co. 
were  not  the  actual  and  bona  fide  owners 
of  the  goods,  mentioned  therein  respectively; 
and  If  the  jury  further  find  that  thereafter 
the  Baltimore  Warehouse  Company,  upon 
presentation  and  Indorsement  to  it  of  the  said 
warehouse  receipts  by  Perclval  Le  Roy  & 
Co.,  In  good  faith,  and  without  notice  that 
Perclval  Le  Hoy  &  Co.  were  not  the  actual 
and  bona  fide  owners  of  the  goods  specified 
therein  respectively,  advanced  to  the  said 
Perclval  Le  Roy  &  Co.,  on  the  faith  of  said 
warehouse  receipts  and  of  the  goods  specified 
therein,  the  sum  of  $5,000;  and  If  they  fur- 
ther find  that  the  said  advance  is  still  due 
and  unpaid,— then  the  verdict  of  the  Jury 
must  be  for  the  defendants  on  the  Issue  of 
property  in  the  Baltimore  Warehouse  Com- 
pany." It  follows,  then,  from  this  view  of 
the  law,  that  there  was  no  error  In  the  re- 
fusal of  the  appellant's  prayers,  because  they 
proceeded  upon  an  entirely  different  view  of 
the  law,  and  were  not  supported  by  the  facts 
of  the  case.  They  were  also  unnecessary, 
and  calculated  to  mislead  the  jury,  as  tSe 
law  of  the  case  had  been  accurately  submit- 
ted by  the  appellees'  prayers. 

There  were  four  exceptions  taken  at  the 
trial  on  the  part  of  the  appellant  to  the  ad- 


mission of  evidence.  We  have  carefully  ex- 
amined these  exceptions,  and  discover  no  er- 
ror of  which  the  appellant  has  a  right  to 
complain. 

As  to  the  first  exception,  it  Is  only  neces- 
sary to  say  that  It  does  not  appear  from  the 
bill  of  exceptions  that  the  evidence  objected 
to  was  submitted  to  the  jury. 

The  witness  Bralnard,  who  was  freight 
agent  of  the  common  carrier,  In  answer  to 
the  question  allowed  by  the  court,  seems  only 
to  have  testified  as  to  the  usual  course  of 
business  of  his  company,  In  reference  to  the 
receiving,  carrying,  and  delivery  of  freight 
There  was  no  error  in  the  admission  of  this 
evidence.  The  second  exception  was  to  the 
allowing  of  the  following  question  to  be  ask- 
ed the  witness  Bralnard:  "In  reference  to 
the  goods,  what  directions  did  you  receive 
from  Le  Roy  7"— the  answer  being:  "Well, 
In  all  cases  of  the  Farmers'  Packing  Com- 
pany, take  them  to  Brown's  wharf."  This 
testimony,  we  think,  was  material  and  relev- 
ant, for  the  purpose  of  showing  under  what 
authority  the  canned  corn  had  been  delivered 
by  the  steamboat  company  to  Brown's  wharf, 
thus  showing  the  possession  of  the  goods  by 
the  appellees. 

The  third  and  fourth  exceptions  will  be 
considered  together.  The  first  is  an  excep- 
tion to  the  admission  in  evidence  of  the  ware- 
house receipts  issued  by  the  appellees  in  the 
name  of  Perclval  Le  Roy  &  Co.,  and  the 
second  to  the  admission  of  testimony  as  to 
the. usual  course  of  business  between  the  ap- 
pellees and  Perclval  Le  Roy  &  Co.,  the  con- 
signees. The  warehouse  receipts  were  clear- 
ly admissible  under  the  plea  of  property  in 
the  Baltimore  Warehouse  Company.  These 
receipts  were  In  the  possession  of  O.  A.  Foote, 
the  president  of  the  company,  who  testified 
that  they  were  for  the  corn  replevied  to  this 
case. 

The  testimony  objected  to  in  the  fourth  bill 
of  exceptions  was  admissible  under  the  rul- 
ings of  this  court  In  the  cases  of  Busby  v. 
Insurance  Co.,  40  Md.  572,  and  Levi  v.  Booth, 
58  Md.  312. 

The  remaining  exception  relates  to  the 
manner  of  taking  the  sealed  verdict  It  is 
objected  that  the  sealed  verdict  as  found  by 
the  jury,  did  not  ascertain  separately  the 
value  of  the  goods  and  the  damages,  as  re- 
quired by  section  111  of  article  75  of  the 
Code.  But  assuming  this  to  be  true,  it  fur- 
ther appears  that  the  verdict  was  properly 
corrected  by  the  Jury  before  its  record,  sc, 
when  delivered  by  the  jury  and  recorded  by 
the  court  It  fully  compiled  with  the  statute. 
A  verdict  can  be  varied  by  the  jury  at  any 
time  before  it  is  recorded.  Edelen  v.  Thomp- 
son, 2  Har.  &  Q.  31;  Gaither  v.  Wilmer,  71 
Md.  365,  18  Atl.  590.  Flnfiing  no  error,  the 
Judgment  will  be  affirmed,  with  costs. 
Judgment  affirmed,  with  costs. 
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CHILDS  t.  VILLAGE  OP  NEWPORT. 

(Supreme  Court  of  Vermont     Orleans.     Jan.  81, 
1888.) 

Eminent  Domain  —  Watek  Pipes  —  Amount  of 

Land  Taken  —  Condemnation  Pkooeed- 

1NQ8 — Entry  Before— Damages. 

1.  It  is  not  necessary  for  a  Tillage,  in  entering 
on  and  using  land  for  the  purpose  of  laving  and 
repairing  its  water  pipes,  to  fix  a  specified  width 
within  which  the  right  shall  be  exercised. 

2.  The  commissioners  appointed  to  assess  the 
owner's  damages  occasioned  by  a  village  entering 
upon  land  to  lay  and  repair  its  water  pipes  have 
also  power  to  assess  the  damages  for  entry  made 
before  the  condemnation  proceedings  were  com- 
menced, where  no  suit  was  instituted  therefor 
prior  to  the  commencement  of  such  proceedings. 

Exceptions  from  Orleans  county  court, 
Ross,  Chief  Judge. 

Petition  by  Charles  B.  Chllds  against  the 
village  of  Newport  for  reassessment  of  dam- 
ages for  land  taken  for  the  reservoir  and  pipes 
of  petitionee's  water  system.  Heard  on  the  re- 
port of  commissioners.  Judgment  pro  forma 
that  the  petitioner  recover  the  entire  amount  of 
the  award  and  Interest.  The  petitioner  ex- 
cepted.    Affirmed. 

Bates  A  May,  for  petitioner,  a  A.  Prouty 
and  John  Young,  for  petitionee. 

MUNSON,  J.  This  Is  a  petition  for  a  reas- 
sessment of  the  damages  sustained  by  the 
petitioner  through  the  taking  of  his  property 
for  the  reservoir  and  pipes  of  the  petitionee's 
water  system.  The  petitioner  Insists  that 
the  report  of  the  commissioners  should  be 
set  aside  because  of  Its  failure  to  fix  the 
width  of  the  land  to  be  used  in  connection 
with  the  aqueduct  The  enabling  act  author- 
ized the  village  to  enter  upon  and  use,  for  the 
purpose  of  laying  and  repairing  its  aqueduct, 
any  land  through  which  it  was  desirable  to 
locate  It  The  line  of  the  aqueduct  is  fixed 
by  a  survey,  but  there  Is  no  limitation  of  the 
land  to  be  used  in  laying  and  repairing  it, 
otherwise  than  by  placing  the  assessment 
upon  the  basis  that  the  village  have  the  right 
to  maintain  the  aqueduct  as  now  located, 
and  repair  the  same  when  necessary,  doing 
no  unnecessary  damage.  The  petitioner 
claims  that  the  fixing  of  a  specified  width 
within  which  this  right  shall  be  exercised 
is  required,  both  by  the  provision  that  such 
proceedings  shall  be  had  on  application  to 
the  county  court  as  are  had  in  the  case  of 
highways,  and  by  the  general  rule  that  prop- 
erty condemned  shall  be  definitely  ascertain- 
ed. Among  the  general  provisions  relating 
to  highways  is  one  which  requires  that  the 
description  Include  a  statement  of  the  width. 
But  we  think  the  provision  regulating  pro- 
ceedings in  the  county  court  was  not  intend- 
ed to  embrace  this  requirement  The  differ- 
ence In  the  use  to  which  the  land  Is  subject- 
ed in  the  two  cases  clearly  Justifies  this 
belief.  In  the  case  of  a  highway  the  rights 
of  the  public  are  such  as  almost  entirely  to 
deprive  the  owner  of  the  use  of  his  land. 


In  the  case  of  a  pipe  line  the  occupancy  of 
the  owner  Is  subject  only  to  slight  and  occa- 
sional interruptions.  In  one  case,  a  roadbed 
is  constructed  and  maintained  upon  the  sur- 
face; In  the  other,  a  pipe  is  burled  In  the 
soil,  and  the  benefit  is  obtained  without  any 
use  of  the  surface,  except  in  the  making  of 
repairs.  Nor  do  we  think  the  rule  of  defl- 
niteness  is  one  that  can  be  satisfied  only 
by  the  taking  of  a  specified  width.  The 
method  here  adopted  for  determining  the  ex- 
tent of  the  right  is  the  same  that  has  long 
been  taken  by  landowners  in  the  voluntary 
conveyance  of  like  privileges.  The  experi- 
ence of  men  in  the  use  of  covered  pipes  for 
the  conveyance  of  water  Is  such  as  to  en- 
able tribunals  to  fix  with  reasonable  certain- 
ty the  damage  to  which  an  owner  1b  sub- 
jected by  a  right  to  lay  and  maintain.  The 
petitionee's  officers  entered  upon  the  peti- 
tioner's premises  and  commenced  operations 
without  moving  for  a  condemnation  of  the 
land,  believing  that  the  damages  could  be 
agreed  upon.  Upon  learning  that  the  peti- 
tioner was  dissatisfied  with  this  course,  they 
suspended  operations  and  awaited  the  action, 
of  commissioners.  After  the  petitionee  had 
applied  for  the  appointment  of  commission- 
ers, the  petitioner  sued  the  officers  in  tres- 
pass. The  assessment  under  review  includes 
$25  for  what  was  done  before  the  condemna- 
tion proceedings  were  commenced.  The  pe- 
titionee treats  this  as  covering  only  what 
might  lawfully  have  been  done  under  the 
act,  and  concedes  a  further  liability  for 
whatever  may  have  been  done  In  excess  of 
the  authority  conferred.  Then,  if  the  peti- 
tionee is  entitled  to  have  all  the  damages 
occasioned  by  such  a  taking,  as  the  act  con- 
templates, adjusted  in  this  proceeding,  the 
Judgment  should  be  for  the  assessment  as- 
made. 

It  Is  not  necessary  to  consider  what  the 
rights  of  the  petitioner  would  have  been  if 
the  petitionee  had  failed  to  commence  con- 
demnation proceedings,  and  the  petitioner 
had  brought  his  suit  in  trespass  in  default 
of  such  action.  The  petitionee  having  ap- 
plied for  the  appointment  of  commissioners 
before  the  petitioner  brought  his  common- 
law  action,  it  seems  clear  that  all  the  dam- 
ages arising  from  such  a  use  of  the  land  as 
is  authorized  by  the  act  should  be  ascertain- 
ed in  the  manner  therein  provided.  It  is  not 
questioned  but  that  the  petitioner  may  re- 
cover In  trespass  for  things  not  within  the 
scope  of  the  enabling  act,  whether  done  be- 
fore or  after  the  application  for  commission- 
ers was  made.  As  these  actions  stand,  the 
only  line  of  separation  in  assessing  dam- 
ages is  the  power  conferred  by  the  act 
Whatever  is  done  upon  the  land  that  Is  with- 
in the  power  conferred  Is  really  a  part  of 
the  taking,  and,  as  such,  Is  properly  within 
the  Jurisdiction  of  the  commissioners.  It 
may  be  true,  as  is  often  said,  that  one  who 
enters  upon  the  land  before  its  condemna- 
tion is  a  trespasser.-   But  it  is  held  that,  one 
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who  proceeds  In  advance  of  condemnation 
may  perfect  his  right  by  subsequent  proceed- 
ings; and  it  is  evident  that  one  who  pro- 
ceeds prematurely,  under  a  right  which  may 
afterwards  be  perfected,  is  not  a  wrongdoer, 
In  the  sense  applicable  to  one  who  has  no 
right  When  the  one  having  this  right  pro- 
ceeds to  perfect  it  before  the  landowner  has 
invoked  his  common-law  remedy,  the  fact 
that  a  part  of  the  work  was  unauthorized,  in 
the  particular  sense  indicated,  ought  not  to 
prevent  an  adjustment  of  the  entire  damage 
of  the  taking  in  one  proceeding,  as  the  stat- 
ute contemplates.  We  think  that,  when  the 
municipality  authorized  to  take  the  land  has 
commenced  proceedings  under  the  statute, 
the  landowner  cannot,  by  the  subsequent 
bringing  of  a  suit,  prevent  an  assessment  of 
the  entire  damages  occasioned  by  such  tak- 
ing, as  was  authorized  by  the  act. 

We  do  not  understand  the  petitioner  to 
claim  that  he  would  have  been  entitled  to 
have  his  damages  assessed  by  a  Jury  If  the 
condemnation  had  preceded  the  entry.  We 
understand  his  claim  to  be  that,  inasmuch 
as  the  entry  was  unauthorized,  and  such  as 
entitled  him  to  maintain  trespass,  he  became 
entitled  to  an  Inquiry  by  Jury  as  to  so  much 
of  his  damages  as  accrued  before  the  appli- 
cation for  commissioners,  and  that  the  as- 
sessment of  those  damages  cannot  be  drawn 
into  this  litigation  without  depriving  him 
of  a  constitutional  right  But  inasmuch  as 
the  legislature  had  power  to  authorize  a 
taking  of  the  property  on  the  assessment  of 
commissioners,  and  had  conferred  this  au- 
thority on  the  petitionee,  we  think  the  peti- 
tioner cannot  Insist  upon  a  Jury  trial  for 
acts  which  were  within  the  scope  of  the  au- 
thority conferred,  and  which,  therefore,  be- 
came a  part  of  the  taking,  although  such 
acts  were  before  commissioners  were  ap- 
plied for.  The  question  of  costs  was  not 
raised  in  the  county  court  and  will  not  be 
considered  here.    Judgment  affirmed. 


<70  vt  US) 

DAVIS  v.  OOTEY  et  at 

(-Supreme  Court  of  Vermont    Addison.    Oct  14, 
1897.) 

Trespass—  Ccttiso  Timber— Trkblb  Damages— 

BCBDBN  OF  PrOOK—  EVIDENCE  OF  VALUE. 

1.  In  an  action  under  V.  S.  §  5020,  providing 
for  the  recovery  of  treble  damages  for  cutting 
timber  on  the  land  of  another,  without  leave,  un- 
less it  appears  that  defendant  acted  through  mis- 
take, or  had  reason  to  believe  that  such  timber 
was  on  his  own  land,  such  damages  were  recover- 
able, by  force  of  the  statute,  in  the  absence  of 
any  showing  either  way  respecting  mistake  or 
good  reason  to  believe. 

2.  Instructions  that  defendants  were  presumed 
to  be  innocent  of  the  charge  so  far  as  it  related  to 
treble  damages,  and  that,  to  entitle  plaintiff  to 
treble  damages,  the  jury  must  find,  beyond  a  rea- 
sonable doubt,  that  such  cutting  was  not  done 
through  mistake,  nor  with  reason  to  believe  that 
such  timber  was  on  the  land  of  defendants,  were 
properly  refused,  as  the  burden  was  on  defend- 
ants, the  alleged  cutting  being  conceded. 

3.  For  the  purpose  of  determining  the  value  of 


certain  timber,  evidence  tending  to  show  the  price 
of  such  timber  in  an  adjoining  town  was  properly 
received. 

Exceptions  from  Addison  county  court; 

Taft,  Judge. 

Action  by  Joseph  W.  Davis  against  Lewis  C. 
Cotey  and  others,  on  the  statute,  to  recover 
treble  damages  for  cutting  timber.  Plea,  gen- 
eral Issue.  There  were  verdict  and  judgment 
for  plaintiff,  and  defendants  except    Affirmed. 

F.  L.  Fish,  for  plaintiff.  Button  &  Button, 
for  defendants. 

START,  J.  This  action  is  brought  under  V. 
S.  {  6020,  to  recover  treble  damages  for  cut- 
ting timber.  This  statute,  in  so  far  as  it  re- 
lates to  timber,  provides  that  If  a  person  cum 
down,  destroys,  or  carries  away  timber  stand- 
ing, lying,  or  growing  on  the  land  of  another 
person,  without  leave  from  the  owner  of  such 
land,  the  party  Injured  may  recover  of  such 
person  treble  damages  in  an  action  on  this  stat- 
ute. But  If,  upon  trial,  it  appears  that  the  de- 
fendant acted  through  mistake,  or  had  good  rea- 
son to  believe  that  the  timber  was  on  bis  land, 
the  plaintiff  shall  recover  single  damages  only, 
and  costs.  In  making  out  a  case  under  this 
statute,  the  plaintiff  is  only  required  to  prove 
in  the  opening  that  the  defendant,  without 
leave,  cut  timber  upon  his  land.  He  Is  not  re- 
quired to  show  that  the  defendant  acted  will- 
fully or  maliciously,  or  that  the  defendant  did 
not  act  through  mistake,  or  that  he  did  not  have 
good  reason  to  believe  that  the  timber  was  on 
his  land.  On  such  a  showing,  the  plaintiff  is 
entitled  to  recover  treble  damages.  In  the  ab- 
sence of  any  showing  either  way  respecting  mis- 
take or  good  reason  to' believe,  treble  damages 
are  recoverable  by  force  of  the  statute.  The 
statute  expressly  provides  that  the  party  in- 
jured may  recover  treble  damages;  but  if  it  ap- 
pears that  the  defendant  acted  through  mistake, 
or  had  good  reason  to  believe  that  the  timber 
was  on  his  land,  only  single  damages  are  recov- 
erable. If  the  defendant  would  reduce  tie  dam- 
ages from  treble  to  single,  he  must  show,  that 
he  acted  through  a  mistake  which  was  not  the 
result  of  his  negligence  or  misconduct, — that  Is, 
such  a  mistake  as  a  careful  and  prudent  man 
would  ordinarily  make  under  like  circumstan- 
ces; or  that  he  had  good  reason  to  believe  that 
the  timber  was  on  his  land,— that  Is,  such  rea- 
son as  would  lead  a  man,  while  in  the  exercise 
of  ordinary  care  and  prudence,  to  thus  believe. 
He  cannot  recklessly  and  negligently  omit  to 
see  and  observe  those  things  that  would  lead 
him  to  a  right  conclusion  and  to  a  right  action, 
and  then  be  beard  to  say  that  he  had  an  er- 
roneous mental  conception  that  Influenced  his 
win,  and  led  him  to  do  the  act  contrary  to'  his 
intention  and  wish. 

There  was  no  occasion  for  an  instruction  to 
the  Jury  that  the  defendants  were  presumed  to 
be  Innocent  of  the  charge  laid  against  them  In 
the  declaration,  so  far  aa  the  same  related 
to  treble  damages;  and  the  request  to  do  so 
was  properly  denied.  The  cutting  of  the 
timber  upon  the  plaintiff's  land  was  conced- 
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ed.  The  defendants  claimed  that  the  cut- 
ting was  done  through  mistake,  and  with 
good  reason  to  believe  that  the  timber  was 
upon  their  land.  This  concession  entitled  the 
plaintiff  to  a  verdict  for  treble  damages,  un- 
less the  defendants  made  out  their  defense 
that  the  cutting  was  done  through  mistake, 
or  that  they  had  good  reason  to  believe  that 
the  timber  was  on  their  land.  Upon  the  is- 
sue thus  made  in  the  court  below,  the  bur- 
den was  on  the  defendants;  and  there  was 
no  presumption  that  they  acted  through  mis- 
take, or  that  they  had  good  reason  to  believe 
the  timber  was  on  their  land.  The  statute 
excludes  such  a  presumption,  by  providing 
for  the  recovery  of  treble  damages,  If  It  does 
not  appear  that  the  defendants  acted  through 
mistake,  or  had  good  reason  to  believe  the 
timber  was  on  their  land.  The  burden  be- 
ing on  the  defendants  to  make  out  their  de- 
fense of  mistake,  or  good  reason  to  believe, 
the  court  properly  refused  to  comply  with 
their  request  for  an  instruction  that,  to  en- 
title the  plaintiff  to  treble  damages,  the  Jury 
must  find,  beyond  a  reasonable  doubt,  that 
the  cutting  by  the  defendants  was  not  done 
through  mistake,  or  with  good  reason  to  be- 
lieve the  timber  was  on  their  land.  Had 
there  been  no  testimony  on  the  subject  of 
mistake  or  good  reason  to  believe,  the  plain- 
tiff would  have  been  entitled  to  recover 
treble  damages. 

The  evidence  tending  to  show  the  price  of 
such  timber  In  Bristol  was  properly  received. 
Bristol  and  the  town  where  the  timber  was 
cut  are  adjoining  towns.  For  the  purpose  of 
determining  values,  it  Is  competent  to  show 
the  prices  paid  for  similar  articles  in  the 
same  vicinity.  Vilas  v.  Downer,  21  Vt  419; 
Roberts  v.  City  of  Boston,  149  Mass.  346,  21 
N.  E.  688.     Judgment  affirmed. 


(TO  Vt  M) 

STATE  v.  DWYER  et  aL 

(Supreme   Court  of   Vermont     Rutland.     Nov. 

12,  1897.) 

Cm  Courts  —  Jurisdiction — Actions  oh  Fob- 
pbitkd  Recognizances. 

Under  V.  S.  {  2038,  giving  jurisdiction  of 
actions  to  recover  on  forfeited  recognisances  to 
no  other  court  than  that  in  which  the  action  Is 
pending,  a  city  court  had  no  Jurisdiction  of  an 
action  to  recover  on  a  forfeited  recognizance  taken 
in  ■  prosecution  in  such  city  court,  on  appeal  to 
the  county  court. 
Start,  J.,  dissenting. 

Exceptions  from  Rutland  county  court;  Ty- 
ler, Judge. 

Scire  facias  by  the  state,  on  a  recognisance 
of  William  O.  Dwyer  and  his  surety.  Plea, 
former  Judgment  on  the  same  cause  of  ac- 
tion in  the  city  court  of  the  city  of  Rutland. 
Replication  that  the  city  court  had  no  Juris- 
diction. On  the  hearing,  it  was  agreed  that 
the  replication  should  be  treated  as  demur- 
red to,  and  considered  as  tendering  an  issue 
of  law  on  the  question  whether  the  city 
court  had  Jurisdiction.    Acts  1892,  No.  110, 


creating  the  city  court,  was  referred  to. 
Judgment  pro  forma  that  the  replication  Is 
Insufficient,  and  plaintiff  excepts.    Reversed. 

Bates  &  May,  for  the  State.  Joel  O.  Baker, 
for  defendants. 

TYLER,  J.  The  defendant  Dwyer  was  on 
the  4th  day  of  May,  1896,  prosecuted  In 
the  city  court  of  Rutland  for  selling  intoxi- 
cating liquor  without  authority,  adjudged 
guilty,  and  sentenced  to  pay  a  fine  and  costs, 
from  which  Judgment  and  sentence  he  ap- 
pealed to  the  September  term,  1896,  of  the 
Rutland  county  court,  he,  as  principal,  and 
defendant  Barker,  as  surety,  recognizing  In 
the  usual  form  in  the  sum  of  $50  for  his  ap- 
pearance at  that  term.  The  appeal  and  the 
record  of  the  proceedings  before  the  city 
court  were  duly  entered  In  the  county  court. 
The  case  was  set  for  trial,  and,  Dwyer  not 
appearing,  the  recognizance  was  adjudged 
forfeited.  No  motion  was  made  to  chan- 
cer. In  November,  1896,  an  action  was 
brought  in  the  city  court  in  behalf  of  the 
state  against  these  defendants  upon  the  for- 
feited recognizance,  and  Judgment  was  ren- 
dered therein  for  a  nominal  sum  In  damages 
and  costs.  This  action  was  afterwards 
brought  to  the  March  term,  1897,  of  the  coun- 
ty court. 

-The  defendants  contend  that  the  action  In 
the  city  court  was  technically  an  action  of 
debt;  that  that  court  has  Jurisdiction  of  all 
actions  of  a  civil  nature  where  the  debt, 
damage,  or  matter  In  demand  does  not  ex- 
ceed $900;  that  the  Judgment  was  upon  the 
merits,  and  is  a  bar  to  the  present  action. 
The  state  claims  that  the  city  court  had  no 
Jurisdiction.  In  passing  upon  this  question, 
It  Is  necessary  to  consider  the  relation  of  the 
surety  to  his  principal  and  to  the  case,  and 
the  nature  of  the  Judgment  of  forfeiture. 
Upon  a  complaint  being  made  against  a  per- 
son, a  warrant  Issues  against  him,  and  he  is 
arrested  thereon;  and  the  court  has  power 
to  commit  him  to  Jail  to  await  his  trial,  un- 
less he  furnishes  recognizance  for  his  ap- 
pearance. If  he  furnishes  recognizance,  that 
takes  the  place  of  and  is  intended  to  secure 
the  same  end  as  the  warrant.  The  accused 
then  puts  himself  Into  the  custody  of  his 
surety,  and  the  surety  becomes  his  Jailer  to 
have  him  In  court  when  called,  as  the  keeper 
of  the  jail  would  have  been  his  Jailer  under 
the  warrant  The  term  "to  bail"  signifies 
to  deliver,  and  at  common,  law  was  the  de- 
livery of  the  respondent  to  the  persons  who 
became  sureties  for  his  appearance,  and  who 
were,  until  that  time,  his  Jailers.  Nothing 
would  exonerate  them  from  producing  him 
in  court  but  his  death  or  sickness;  not  even 
his  Insanity  nor  bis  imprisonment  for  crime 
in  another  jurisdiction.  Tidd,  Prac.  251. 
As  the  accused,  by  his  recognizance,  has 
agreed  to  be  present  in  court,  his  ball  has  the 
right  and  Is  under  a  duty  to  have  him  there, 
any  may  take  him  wherever  he  can  find  him 
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and  bring  him  in.  To  that  end,  he  may  use 
as  mnch  force  as  is  necessary,  or  have  a 
ballplece  to  bring  him  In  and  exonerate  him- 
self. The  purpose  of  the  law  is  to  secure  the 
person  of  the  accused,  so  that  he  may  an- 
swer the  charge,  and  submit  to  punishment 
If  found  guilty.  In  the  present  case,  the  re- 
spondent, having  been  adjudged  guilty  In 
the  city  court,  was  held  by  the  warrant,  and, 
on  taking  an  appeal/  If  he  bad  not  furnished 
ball,  might  have  been  committed  thereon  to 
jail  to  await  his  trial  in  the  county  court. 
By  giving  the  recognizance,  he  put  himself 
into  the  custody  of  his  surety,  who  became 
his  jailer,  and  had  the  right  to  have  him  in 
the  county  court,  where  the  case  had  gone 
by  the  appeal,  according  to  the  terms  of 
the  recognizance,  and  to  have  an  exoneretur 
entered  in  the  case.  This  shows  that  the 
recognizance  Is  a  part  of  the  main  case;  that 
it  Is  taken  to  save  the  respondent  from  com- 
mitment to  Jail  while  awaiting  trial;  that, 
upon  the  surrender  of  him,  the  surety  is  en- 
titled to  be  discharged;  and  that  the  judg- 
ment of  forfeiture  is  entered  only  upon  the 
failure  to  produce  him.  The  calling  of  the 
bonds  is  an  order  of  the  court  to  the  surety 
to  produce  his  principal.  The  character  of 
the  recognizance  is  not  changed  by  the  judg- 
ment of  forfeiture.  It  is  only  judicially  de- 
termined that  its  condition  has  been  broken. 
The  judgment  is  not  enforceable  without 
further  proceedings.  There  must  be  a  dec- 
laration upon  it,  and  the  respondent  and 
surety  given  a  chance  to  answer  It  The  re- 
spondent may  yet  be  brought  in,  when  the 
court  will  relieve  the  surety  of  so  much  of 
the  penalty  as,  under  the  circumstances,  it 
deems  just 

The  recognizance  for  Dwyer's  appearance 
Is  an  Inseparable  part  of  the  proceedings 
against  him,  and  is  a  means  in  the  hands  of 
the  court  to  bring  him  in.  It  cannot  cease 
to  be  a  part  of  the  case  until  there  is  a  final 
judgment  In  the  county  court.  Before  that 
time  the  judgment  of  forfeiture  may  be 
stricken  off  by  the  production  of  Dwyer  by 
the  surety,  or  the  court  may  chancer  the 
bonds  If  the  circumstances  of  the  case  should 
require  such  action.  The  city  court  has  no 
power  to  chancer.  The  county  court  alone 
has  the  power,  and  that  is  conferred  by  the 
statute,  Which  Is  remedial  and  for  the  relief 
of  ball.  If  it  were  maintainable  that  the  city 
court  has  common-law  jurisdiction  of  the  ac- 
tion, that  court  would  have  to  render  Judg- 
ment for  the  full  amount  of  the  recognizance, 
and  the  surety  would  be  deprived  of  his  right 
to  equitable  relief  which  the  county  court  may 
afford  through  its  power  to  chancer.  The 
state  could  deprive  him  of  this  right  in  all 
cases  where  the  amount  of  the  recognizance 
was  within  the  jurisdiction  of  Inferior  courts, 
by  bringing  suits  in  those  courts. 

The  statute  provides,  In  effect,  that,  though 
the  surety  failed  to  file  his  motion  to  chancer 
at  the  term  when  the  recognizance  was  for- 
feited, the  Inducement  is  still  held  out  to  him 


to  bring  in  his  principal.  His  right  to  have 
the  amount  reduced  as  the  circumstances 
may  require  inhered  In  the  recognizance  when 
given,  and  continues  until  final  judgment  Is 
rendered  in  the  county  court;  yet,  if  the  city 
court  may  Intervene,  as  claimed,  while  the 
main  case  Is  pending  In  the  county  court  with 
no  final  Judgment  rendered,  it  can  deprive  the 
county  court  of  this  means  of  bringing  the 
respondent  Into  court. 

Scire  facias  Is  usually  resorted  to,  and  must 
be  brought  In  the  court  where  the  record  re- 
mains, because  it  Is  founded  upon  the  recog- 
nizance, and  must  be  considered  as  flowing 
from  it  and  partaking  of  Its  nature.  While 
It  Is  so  far  original  that  the  defendant  may 
plead  to  it  it  is  judicial  rather  than  original, 
and  Its  real  office  is  to  carry  Into  effect  the 
Interlocutory  judgment;  and,  when  final  judg- 
ment is  rendered,  the  whole  Is  to  be  taken  as 
one  record.  Bac.  Abr.  tit.  "Scire  Facias"; 
RespublJca  v.  Gobbet  3  Dall.  467;  Walsh  v. 
Has  well,  11  Vt  85;  Shumway  v.  Sargeant, 
27  Vt  440.  In  accordance  with  this  view, 
It  was  held  In  Treasurer,  etc.,  v.  Erwln,  Brayt. 
218,  that  scire  facias  would  not  He  In  the 
county  court  upon  a  recognizance  taken  by  a 
justice  of  the  peace.  It  Is  said  in  1  Chit  PI. 
104,  that  debt  is  sometimes  brought  upon  » 
recognizance  of  bail,  but  that  the  remedy 
thereon  Is  more  frequently  by  scire  facias, 
because  In  the  latter  action  the  proceeding  is 
more  expeditious,  and  the  bail  have  less  op- 
portunity of  discharging  themselves  by  ren- 
dering their  principal.  TIdd,  Prac.  237,  994. 
It  was  at  one  time  held  in  England  that  debt 
Would  not  lie  in  the  same  court  because,  as 
it  was  supposed,  it  would  deprive  the  ball 
of  the  right  to  render  his  principal;  but  it 
was  finally  decided  that  the  same  right  of 
surrender  might  be  allowed  in  the  one  ac- 
tion as  In  the  other.  See  Com.  v.  Green,  12 
Mass.  1,  and  cases  cited  in  the  opinion;  State 
v.  Folsom,  26  Me.  209.  But  the  right  to 
chancer  did  not  exist  at  common  law.  There 
the  surety  must  bring  In  his  principal,  or 
pay  the  amount  of  the  recognizance.  When 
the  right  to  chancer  was  given  by  statute, 
the  action  of  debt  was  no  longer  applicable, 
for  the  sum  to  be  recovered  was  then  uncer- 
tain. In  all  the  cases  cited  by  the  defend- 
ants' counsel  the  sums  were  definite,  and 
we  think  no  case  can  be  found  where  debt 
Is  held  maintainable  In  another  court  while 
the  right  to  chancer  exists  by  statute  In  the 
court  where  the  recognizance  was  forfeited. 

The  course  of  legislation  shows  that  juris- 
diction In  such  cases  was  Intended  by  the 
legislature  to  be  confined  to  county  and  su- 
preme courts.  Various  acts  have  been  passed 
for  the  relief  of  bail.  At  the  session  of  1797, 
when  the  common  law  of  England  was  adopted, 
an  act  was  passed  to  moderate  Its  severity  in  all 
cases  brought  In  the  county  or  supreme  courts  to 
recover  the  forfeiture  annexed  to  any  bond  of 
recognizance,  etc.,  and  in  actions  to  recover  the 
penalty  or  forfeiture  annexed  to  any  bond  of 
recognizance  given  or  taken  In  any  criminal 
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cause,  and  such  courts  were  authorized  and 
empowered  to  lessen  the  sum  of  any  such 
bond  of  recognizance,  and  render  such  Judg- 
ment thereon  as  the  nature  and  circumstan- 
ces of  the  case  required.  The  same  provi- 
sion has  been  continued  In  subsequent  laws. 
The  words  "before  which  such  action  is 
pending," .  which  occur  in  previous  revisions, 
are  omitted  In  Rev.  Laws,  §  1766,  and  V.  S. 
S  2038,  evidently  as  superfluous,  as  no  other 
court  could  lessen  the  sum.  The  various 
acts  are  referred  to  upon  the  brief  for  the 
state,  and  down  to  the  Revised  Laws  of 
1880  are  In  chapters  defining  the  powers  of 
the  county  and  supreme  courts.  In  1805  an 
additional  act  was  passed,  which  is  section 
8037,  V.  S.  "If  a  person  bound  to  appear  be- 
fore the  county  court  on  a  complaint,  In- 
formation, or  indictment,  does  not  appear, 
but  forfeits  his  recognizance,  the  court  shall 
order  a  warrant  to  be  issued  from  time  to 
time  to  take  the  body  of  such  person  for 
trial,  and  the  surety  of  such  person  may 
take  and  deliver  him  to  the  officer  having 
such  warrant,  or  to  the  court  that  issued  it; 
and,  on  motion  to  chancer,  the  court  shall 
consider  the  same  In  favor  of  the  surety." 
No.  21,  Laws  1868,  required  that  the  motion 
to  chancer  be  filed  at  the  term  when  the 
recognizance  was  forfeited.  V.  S.  J  2035. 
In  the  Revised  Laws  and  Vermont  Statutes 
these  various  sections  are  not  placed  in  chap- 
ters relating  exclusively  to  supreme  and 
county  courts,  but  they  are  under  the  head 
of  "Chancering  Bonds,"  and  plainly  have  no 
reference  to  any  other  court  It  is  only  by 
virtue  of  section  2036  that  county  courts  In 
which  recognizances  were  taken  have  Juris- 
diction of  the  action  of  scire  facias  upon  re- 
cognizances in  criminal  cases,  forfeited  in  the 
supreme  court  If  the  right  to  bring  debt 
existed  at  common  law,  there  was  no  occa- 
sion to  enact  this  section.  V.  S.  §  2038,  gives 
Jurisdiction  of  actions  to  recover  on  forfeited 
recognizances  to  no  other  court  than  that  In. 
which  the  action  is  pending;  and  the  city 
court  has  no  more  right  to  the  action  than 
it  has  to  call  the  bonds  and  declare  them 
forfeited,  or  to  Interfere  with  the  execution 
of  the  warrant  for  the  respondent's  arrest. 
The  pro  forma  Judgment  sustaining  the  de- 
murrer and  adjudging  the  replication  insuf- 
ficient is  reversed,  demurrer  overruled,  repli- 
cation adjudged  sufficient,  the  plea  Insuffi- 
cient and  Judgment  for  the  plaintiff. 

START,  J,  dissents. 


(70  Vt.  67) 

MEACHAM  v.  TOWN  OP  NEWPORT. , 

(Supreme  Court  of  Vermont.    Orleans.     Oct 
14,  1887.) 

•  VoMWTABT  PaTMBST— RECOVERY.     "". 
Evidence  went  to  show  only  that  M.  was 
.arrested  and  committed  to  the  eaanty  jail  by 
L.,  the  town  collector  of  taxes,  and  there  re- 
gained two  or  three  days,  when  he 'paid  the 


jailer,  under  protest  the  amount  claimed  by  L. 
to  be  due  upon  a  warrant  and  was  released,  and 
a  part  of  the  money  thus  paid  was  paid  by  L. 
to  the  town  treasurer  of  defendant  Held  that 
in  the  absence  of  evidence  that  the  money  was 
paid  on  a  tax  warrant  not  due,  or  of  the  use  of 
unlawful  means  to  induce  payment  or  of  arrest 
upon  process,  sued  out  maliciously  and  without 
probable  cause,  or  of  unlawful  force  or  severity 
while  lawfully  arrested,  or  that  it  was  not  in 
satisfaction  of  a  debt  due  from  him  to  the  treas- 
urer or  the  town,  payment  so  made  is  presumed 
a  voluntary  payment  in  satisfaction  of  a  legal 
demand,  and  cannot  be  recovered  back,  though 
made  under  protest  and  while  in  jail. 

Exceptions  from  Orleans  county  court;  Ross, 
Chief  Judge. 

Assumpsit  by  S.  D.  Meachain  against  the 
town  of  Newport  .Judgment  for  plaintiff.  De- 
fendant excepts.    Reversed. 

At  the' conclusion  of  the  plaintiff's  case  both 
parties  rested.  No  question  was  made  as  to  the 
truth  of  the  evidence.  The  defendant  moved  for 
a  verdict,  but  the  motion  was  overruled,  and  a 
verdict  ordered  for  the  plaintiff  for  the  amount 
paid  by  Lindsay,  the  constable,  to  the  defend- 
ant's treasurer. 

O.  S.  Annls,  for  plaintiff.  John  Young  and 
C.  A.  Prouty,  for  defendant. 

START,  J.  The  action  is. general  assumpsit. 
At  the  conclusion  of  the  evidence,  the  defendant 
moved  the  court  to  order  a  verdict  for  the  de- 
fendant The  court  overruled  this  motion,  or- 
dered a  verdict  for  the  plaintiff,  rendered  judg- 
ment thereon,  and  the  defendant  excepted.  The 
plaintiff's  counsel  claims  that  the  evidence  tend- 
ed to  show  that  Howard  Lindsay  was  the  de- 
fendant's collector  of  taxes;  that  he  had  a  tax 
warrant  for  the  collection  of  taxes  assessed  by 
the  defendant  against  the  plainuff;  that  Lind- 
say arrested  and  committed  to  Jan  the  plaintiff 
on  such  warrant;  and  that  the  plaintiff  paid  such' 
taxes  to  procure  his  release  from  Jail,  and  the 
same  were  paid,  as  such,  to  the  defendant  A 
majority  of  the  court  are  of  the  opinion  that 
the  evidence  did  not  tend  to  show  that  the  plain- 
tiff was  arrested  and  Imprisoned  upon  a  tax 
warrant,  and  that  It  did  not  present  any  ques- 
tion respecting  taxes.  Briefly  stated,  the  case 
Is  that  the  plaintiff  was  arrested  and  commit- 
ted to  the  county  Jail  by  Lindsay,  and  there 
remained  two  or  three  days,  when  he  paid  the 
jailer,  under  protest  the  amount  claimed  by 
Lindsay  to  be  due  upon  a  warrant,  and  was  re- 
leased from  custody,  and  that  a  part  of  the 
money  thus  paid  was  paid  by  Lindsay  to  the 
town  treasurer  of  Newport.  Upon  this  showing 
the  plaintiff  was  hot  entitled  to  recover,  and  a 
verdict  should  have  been  ordered  for  the  defend- 
ant. The  burden  was  on  the  plaintiff  to  show 
"that  the  money  in  question  belonged  to  him, 
and  that  he  was  entitled  to  recover  It  of  the  de- 
fendant He  having  paid  it  In  satisfaction  of  a 
sum  demanded  and  claimed  to  be  due  oh  a  war- 
rant, not  shown  to  be  a  tax  warrant,'  was  not 
entitled  to  Its  return*  without' showing  that  he 
did  not  owe  the  sum  demanded  and  paid,  that 
•it  was  wrongfully  obtained  from  him, 'and  that 
H  came  to  the*  defendant's  use.  •  Thia  he  did  not 
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do.  There  Is  nothing  In  the  case  to  show  that 
the  sum  demanded  of,  and  paid  by,  the  plaintiff 
was  not  justly  due  and  owing;  nor  Is  there 
any  evidence  tending  to  show  that  the  sum  paid 
by  Lindsay  to  the  town  treasurer  of  Newport 
was  not  paid  In  satisfaction  of  a  debt  due  and 
owing  from  Lindsay  to  the  treasurer  or  to  the 
defendant  It  does  not  appear  that  Lindsay  was 
the  agent  of  the  defendant,  or  acted  as  such,  In 
arresting  and  imprisoning  the  plaintiff,  or  In  re- 
ceiving and  paying  out  the  money;  or  that  there 
was  any  evidence  tending  to  show  that  the  ar- 
rest and  imprisonment  were  unlawful;  or  that 
undue  force  was  used;  or  that  the  plaintiff, 
while  Imprisoned,  was  made  to  endure  unnec- 
essary privation;  or  that  he  was  Induced  to 
pay  the  money  sought  to  be  recovered  back, 
through  undue  coercion.  The  evidence  does 
not  disclose  the  nature  of  the  process  on  which 
the  plaintiff  was  arrested  and  confined  In  Jail,  or 
the  character  of  the  confinement  and  treatment 
while  In  Jail,  or  the  purpose  for  which  the  money 
was  paid,  except  that  it  was  the  amount  claimed 
to  be  due  upon  a  warrant;  but  what  the  war- 
rant was  for  does  not  appear.  In  the  absence 
of  any  evidence  tending  to  show  that  the  money 
was  paid  on  a  tax  warrant,  and  respecting  the 
purpose  for  which  .it  was  paid,  or  of  the  use  of 
unlawful  means  to  Induce  Its  payment,  the 
payment  must  be  regarded  as  voluntary,  and 
as  having  been  made  In  satisfaction  of  a  legal 
demand;  and  It  cannot  be  recovered  hack,  not- 
withstanding it  was  made  under  protest  and 
while  the  plaintiff  was  In  jail.  A  payment  un- 
der protest,  upon  a  threat  of  suit,  the  party 
knowing  all  the  circumstances,  Is  not  a  payment 
under  such  compulsion  of  process  as  protects  It 
from  the  Infirmity  of  a  voluntary  payment 
Royal  Burnham  v.  Town  of  Strafford,  53  Vt.  610. 
When  a  party  Is  Induced  to  pay  money  which 
he  Is  under  no  legal  duty  to  pay,  through  le- 
gal proceedings  commenced  or  threatened,  he 
cannot  recover  it  back,  If  the  proceedings  are 
bona  fide  and  no  undue  advantage  Is  taken; 
and,  when  payment  Is  thus  made,  the  fact  that 
it  was  made  under  protest  amounts  to  nothing. 
Taggart  v.  Rice,  37  Vt  47.  When  a  party  seeks 
to  avoid  a  contract  because  of  duress  by  impris- 
onment it  is  not  enough  to  simply  show  that  he 
was  imprisoned.  He  must  go  further,  and 
show  that  the  imprisonment  was  unlawful;  or, 
If  lawful,,  that  while  imprisoned,  he  was  sub- 
jected to  undue  force  or  unnecessary  privation, 
and  that  to  obtain  his  liberty,  or  to  avoid  such 
Illegal  hardship  or  privation,  he  was  Induced  to 
make  the  contract.  Chit.  Cont  217;  6  Am.  & 
Eng.  Enc.  Law,  96;  Heaps  v.  Dunham,  95  111. 
583;  Hatter's  Ex'rs  v.  Greenlee,  1  Port  (Ala.) 
222;  Eddy  v.  Herrln,  17  Me.  838;  Clark  v. 
Turnbull,  47  N.  J.  Law,  265;  Mascole  v.  Mon- 
tesanto,  61  Conn.  50,  23  Atl  714;  Stouffer  v. 
Latsbaw,  2  Watts,  167.  The  plea  of  duress  of 
Imprisonment  Is  not  supported  by  any  evidence 
that  the  party  was  unlawfully  restrained  of  his 
liberty  until  he  would  execute  the  Instrument 
If  the' imprisonment  was  lawful,— that  Is,  if  It 
was  by  legal  process,— the  plea  Is  not  supported, 
unless  it  appear  that  the  arrest  was  upon  pro- 


cess sued  out  maliciously  and  without  probable 
cause,  or  that,  while  the  party  was  under  lawful 
arrest  unlawful  force,  constraint  or  severity 
was  Inflicted  upon  him,  by  reason  of  which  tue 
Instrument  was  executed.  2  Oreenl.  Bv.  |  302. 
To  constitute  duress  by  Imprisonment  either 
the  imprisonment,  or  the  duress  after,'  must  be 
tortious  and  unlawful.  Watklns  v.  Bated,  6 
Mass.  510.  There  must  be  actual  and  unlawful 
Imprisonment  to  constitute  duress,  and  the  deed 
given  as  a  consideration  for  the  discharge.  Moore 
y.  Adams,  8  Ohio,  372.  Imprisonment  is  not 
deemed  sufficient  duress  to  avoid  a  contract  ob- 
tained through  the  medium  of  its  coercion,  If 
the  party  is  in  proper  custody,  under  legal  pro- 
cess of  a  court  of  competent  Jurisdiction.  Broom, 
Leg.  Max.  131.  To  constitute  duress  at  law, 
the  arrest  must  have  been  originally  illegal,  or 
have  become  so  by  subsequent  abuse  of  it;  and, 
in  me,  absence  of  proof  to  the  contrary,  an  ar- 
rest must  be  taken  as  Justifiable.  Stouffer  v. 
Latsbaw,  2  Watts,  165.  Judgment  reversed, 
and  cause  remanded. 


WTLLARD  v. 


CTO  Vt  123) 
WING  et  al. 


(Supreme  Court  of  Vermont     Franklin.     Oct 

14, 1897.) 
Lease— Construction — Tkustes  Process  —  Pnop» 

BRTT  SUBJKOT. 

1.  In  a  trustee  process  it  appeared  that  de- 
fendant sold  to  the  trustee  milk  from  cows  own- 
ed by  claimant  and  managed  by  defendant  un- 
der a  written  agreement  whereby  claimant 
leased  her  farm,  with  certain  cows,  etc.,  for 
one  year,  defendant  agreeing  to  pay  claimant 
one-half  the  rents  and  profits,  "each  party  to 
have  a  lien  on  his  undivided  shares."  In  that 
part  of  the  printed  agreement  which  provided 
for  a  re-entry  the  word  "rent"  was  erased,  and 
the  words  "income  and  profits"  were  inserted. 
Held,  that  defendant  and  claimant  intended  that 
each  should  own  one-half  of  the  products  of 
claimant's  farm  and  cows,  and  did  not  intend 
that  the  claimant  should  part  with  her  title  to 
the  half  which,  under  the  agreement  was  to 
be  hers;  and  that  they  were  tenants  in  common 
of  the  milk  sold  to  the  trustee. 

2.  Where  the  funds  in  the  hands  of  the  trus- 
tee were  due  for  milk  sold  him  by  defendant 
which  belonged  to  the  latter  and  claimant  joint- 
ly, they  were  not  subject  to  trustee  process  for 
the  sole  debt  of  the  defendant 

Exceptions  from  Franklin  county  court; 
Ross,  Chief  Judge. 

Action  by  Lyman  E.  Willard  against  Bur- 
ton Wing.  A  trustee  process  was  served  on 
the  Franklin  County  Creamery  Association, 
and  Susan  B.  Sowles  claimed  the  funds  In 
the  hands  of  the  trustee  alleged  to  belong 
to  defendant.  Heard  on  report  of  a  commis- 
sioner. The  trustee  was  adjudged  charge- 
able, and  claimant  excepts.  Reversed,  and 
trustee  discharged. 

D.  W.  Steele,  for  plaintiff.  E.  A.  Sowles, 
for  claimant 

START,  7.  The  principal  defendant  sold 
and  delivered  to  the  trustee  milk  which  was 
produced  from  cows  owned  by  the  claimant 
and  managed  by  the  defendant  under  an 
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agreement  In  writing  whereby  the  claimant 
leased  her  farm,  with  certain  cows  and  oth- 
er personal  property  thereon,  for  the  term  of 
one  year,  the  defendant  agreeing  to  pay  to 
the  claimant  one-half  of  the  rents  and  prof- 
Its,  being  share  and  share  alike,  after  de- 
ducting the  expenses  and  taxes  on  the  farm, 
and  each  party  holding  a  Hen  on  his  undi- 
vided share.  By  this  agreement  the  defend- 
ant did  not  undertake  to  pay  .any  certain 
quantity  of  produce,  or  a  definite  sum,  as  rents 
and  profits.'  The  right  of  each  party  to 
rents  and  profits  was  contingent  upon  there 
being  anything  left  after  paying  the  ex- 
penses and  taxes,  and  in  the  residue,  if  any, 
they  were  to  share  alike.  In  that  part  of 
the  printed  agreement  which  provides  for  a 
re-entry,  the  word  "rent"  is  stricken  out, 
and  the  words  "Income  and  profits"  are  in- 
serted. The  words  thus  inserted  in  place  of 
"rent,"  the  words  "share  and  share  alike, 
after  deducting  the  expenses  and  taxes," 
and  the  words  "each  party  to  have  a  lien 
on  his  undivided  share,"  indicate  that  the 
parties  Intended  that  each  should  own  one- 
half  of  the  produce  and  products  of  the 
claimant's  farm  and  cows,  and  that  they  did 
not  intend  that  the  claimant  should  part 
with  her  title  to  the  half,  which,  by  the 
terms  of  the  agreement,  was  to  be  hers. 
We  think  the  agreement  Is  susceptible  of 
this  construction,  and  that  the  parties  were 
tenants  In  common  of  the  milk  that  was 
sold  and  delivered  to  the  trustee.  In  Aiken 
v.  Smith,  21  Vt  172,  the  defendant  leased 
his  farm  to  the  plaintiff  for  a  term  of  years, 
the  produce  to  be  divided  equally  between 
them;  and  It  was  held  that  they  were  ten- 
ants in  common  of  the  produce.  The  hold- 
ing In  Frost  v.  Kellogg,  23  Vt.  308,  Is  to  the 
same  effect. 

It  appears  from  the  report  of  the  commissioner 
that,  shortly  after  the  service  of  the  writ  upon 
the  trustee,  and  before  the  return  day,  the  claim- 
ant and  defendant  had  a  looking  over  of  the 
farm  accounts,  and  that  there  was  found  due 
the  claimant,  on  account  of  products  and  profits 
of  the  farm  and  money  furnished  by  her,  a  sum 
In  excess  of  the  amount  found  In  the  hands  of 
the  trustee.  It  would  seem  from  this  finding 
that  at  the  time  the  writ  was  served  the 
defendant  had  drawn  more  than  his  share 
of  the  rents  and  profits,  and  that,  as  between 
him  and  the  claimant,  the  rents  and  profits 
In  the  hands  of  the  trustee  belonged  to  the 
claimant;  but,  if  such  was  not  the  fact,  the 
funds  In  the  hands  of  the  trustee  belonged  to 
the  claimant  and  defendant  Jointly,  and  were 
not  subject  to  trustee  process  for  the  sole 
debt  of  the  defendant  In  Bartlett  v.  Wood- 
ward, 46  Vt  100,  the  defendant  contracted 
in  his  own  name  to  build  a  bridge  for  the 
trustee.  One  Waterman  was,  In  fact  * 
partner  of  the  defendant  In  the  transaction, 
but  this  was  not  known  to  the  trustee;  and 
it  was  held  that  the  trustee  was  not  charge- 
able for  any  part  of  the  contract  price  in  a 
suit  against  the  defendant  to  recover  a  sole 


indebtedness  of  bis.  The  holdings  in-  Towne 
v.  Leach,  32  Vt  747,  Foundry  Co.  v.  Inman 
Bros.,  68  Vt  181,  37  AtL  284,  and  Fairchild  v. 
Lampson,  37  Vt  407,  are  to  the  same  effect. 
Judgment  reversed,  and  trustee  discharged, 
with  coats;  costs  allowed  claimant 


(TO  Vt.  118) 

AMERICAN  OAK  LEATHER  00.  v.  EVANS 

BELL  &  CLARK  00. 
(Supreme  Oourt  of  Vermont.  Caledonia.  Nov. 
12, 1897.) 
Attachment—  Soffioienot  or  Plba. 
In  an  action  against  a  foreign  corporation, 
the  officer's  return  showed  service  by  attach- 
ment of  boots  and  shoes  as  defenders  proper- 
ly. A  plea  was  filed  alleging  that  no  other  serv- 
ice and  no  other  attachment  bad  been  made,  and 
that  "defendant  had  not  at  the  time  when  said 
attachment  was  made,  and  has  not  since,  had 
any  right,  title,  or  interest  in  or  to  any  of  the 
property  attached."  ■  Held,  that  said  plea  was 
insufficient  in  that  it  did  not  exclude  the  possi- 
bility that  the  property  was  in  defendant's  pos- 
session under  circumstances  that  made  it  at- 
tachable as  Its  property. 

Exceptions  from  Caledonia  county  court; 
Taft  Judge. 

Assumpsit  by  the  American  Oak  Leather 
Company  against  the  Evans  Bell  &  Clark 
Company.  A  demurrer  to  the  plea  was  over- 
ruled pro  rorma,  and  the  plea  adjudged  suf- 
ficient. Plaintiff  excepts.  Reversed  and  re- 
manded. 

The  defendant  is  a  foreign  corporation. 
The  officer's  return  showed  service  by  at- 
tachment of  76  cases  of  boots  and  shoes  as 
the  property  of  the  defendant,  and  a  copy  of 
the  writ  and  a  list  of  the  property  attached 
left  In  the  hands  of  one  H.  A.  Bartlett  at 
the  place  where  the  property  was  attached, 
"he  having. the  care  and  custody  of  the  prop- 
erty, and  the  defendant  being  without  this 
state,  and  having  no  clerk  or  other  principal 
officer  or  stockholder  resident  of  this  state, 
and  no  known  agent  or  attorney  resident  of 
this  state  with  whom"  3ald  copy  could  be 
left  The  cause  was  duly  entered  and  con- 
tinued for  notice  by  publication,  and  the 
order  of  notice  was  complied  with.  There  , 
was  a  special  appearance  for  the  purpose  of 
the  plea  only,  and  a  plea  filed  referring  to 
the  writ,  declaration,  and  officer's  return,  and 
alleging  that  no  other  service  and  no  other 
attachment  had  been  made.  Then  followed 
the  averment  "that  the  defendant  had  not 
at  the  time  when  said  attachment  was  made, 
and  has  not  since  had,  any  right  title,  or  In- 
terest in  or  to  any  of  the  property  attached 
in  said  cause." 

Harry  Blodgett,  for  plaintiff.  W.  P.  Staf- 
ford, for  defendant 

MUNSON,  J.  The  dilatory  plea  in  this 
case  is  treated  by  counsel  on  both  sides  as  a 
plea  to  the  Jurisdiction.  It  Is  not  necessary 
to  Inquire  as  to  Its  precise  character,  for  It  is  de- 
fective In  one  particular,  whatever  its  char- 
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acter.  It  fails  to  exclude  the  possibility  that 
the  chattels  were  In  the  possession  of  the  de- 
fendant under  circumstances  that  made  them 
attachable  as  its  property.  They  were  so  at- 
tachable If  they  had  previously  been  the 
property  of  the  defendant,  and  had  been  sold 
to  another  without  change  of  possession. 
The  defendant  might  have  parted  with  all 
Its  right,  title,  and  Interest  in  and  to  the 
property,  by  a  sale  valid  as  between  the  par- 
ties, and  still  be  held  the  owner  for  the  pur- 
poses of  attachment  The  plea  does  not  pre- 
sent an  issue  which,  If  disposed  of  upon 
traverse,  would  be  determinative  of  the  ques- 
tion raised.  All  the  facts  alleged  might  be 
true,  and  yet  the  attachment  of  the  property 
give  the  court  cognizance  of  the  suit  Judg- 
ment reversed,  demurrer  sustained,  plea  ad- 
judged Insufficient,  and  cause  remanded. 


(70  vt  108) 

CONWAY  v.  FITZGERALD. 

(Supreme  Court  of  Vermont     Essex.     Oct  14, 

1897.) 

CONTRACTS— BrBACH— DaMAOBS— EviDRXCE— COM- 

pbtbnoy  of  expbkts  —  appbal — 
Harmless  Error. 

1.  In  consideration  of  defendant's  agreement  to 
furnish  buildings,  boarding  bouse,  camps,  hovels, 
mill,  machinery,  and  keep  the  property  insured, 
plaintiff  agreed  to  log,  manufacture,  and  load  on 
cars  not  less  than  4,000,000  feet  of  timber  on 
certain  land  during  the  first  season;  and,  if 
there  was  any  then  left  to  log  and  manufacture 
the  remainder  during  the  next  season.  Held, 
that  where  plaintiff  did  not  get  out  the  4,000,000 
feet  during  the  first  season,  defendant  might 
abandon  the  contract 

2.  In  an  action  for  breach  of  a  logging  contract 
it  was  material  to  show  what  a  given  number  of 
feet  weighted,  in  the  log,  as  bearing  on  the  cor- 
rectness of  defendant's  scale  of  logs  shipped  to 
him  by  plaintiff.  The  clerk  of  the  transportation 
company  which  drew  certain  logs  was  permitted 
to  testify  as  a  witness  for  plaintiff  that  the  com- 
pany had  a  rule  for  weighing  cars,  and  what  the 
rule  was.  Held,  that  error  prejudicial  to  de- 
fendant was  not  shown,  where  it  did  not  appear 
that  anything  was  done  in  accordance  with  or  in 
violation  of  such  rule,  since  It  had  no  bearing  on 
any  issue. 

3.  An  expert  witness  is  Qualified  to  testify  as 
to  the  capacity  of  cars  for  carrying  logs,  though 
his  experience  has  not  been  on  the  route  over 
which  the  logs  in  question  were  shipped. 

4.  Where  the  limitation  placed  by  the  court  on 
plaintiffs  right  of  recovery  rendered  a  certain  is- 
sue immaterial,  error  in  admitting  evidence  on 
that  issue  was  harmless. 

5.  In  an  action  for  breach  of  contract  whereby 
plaintiff  agreed  to  cut  and  manufacture  the  tim- 
ber on  certain  land,  and  defendant  agreed  to  fur- 
nish mill,  machinery,  boarding  house,  etc.,  where 
it  appeared  that  at  the  end  of  first  season  de- 
fendant moved  his  mill  and  machinery,  evidence 
of  plaintiff's  exDense  in  building  camps  and 
roads,  and  in  packing  up  and  taking  timber  from 
land  that  had  been  logged  before,  was  pertinent 
on  the  question  of  profits  that  might  have  been 
made  by  plaintiff  the  second  season  under  the 
contract  when  it  would  not  have  been  necessary 
to  incur  such  expense. 

Exceptions  from  Essex  county  court;  Mun- 
son,  Judge. 

General  and  special  assumpsit  by  John 
Conway  against  G.  H.  Fitzgerald,  In  which 
there  was  a  plea  of  the  general  Issue  with 


notice,  and  a  declaration  in  offset  with  the 
common  counts  in  assumpsit  There  was  a 
verdict  and  a  Judgment  for  plaintiff,  and 
both  parties  except     Affirmed. 

It  became  material  to  show  what  a  given 
number  of  feet  weighed,  in  the  log,  as  bear- 
ing on  the  correctness  of  the  defendant's' 
scale  of  logs  shipped  to  him  by  the  plaintiff. 
One  8.  A.  Baldwin,  a  witness  for  the  plain- 
tiff, having  been  found  qualified  as  an  ex- 
pert, was  asked,  "What  amount  by  measure- 
ment corresponds  with  the  weight  capacity 
of  the  car,  In  your  experience?"  to  which  the 
defendant  excepted,  and  the  witness  an- 
swered, "I  have  used  40,000  capacity  cars, 
and  1  loaded  as  near  5,000  feet  as  I  could 
conveniently."  The  witness  had  previously 
stated,  In  the  presence  of  the  Jury,  In  the 
examination  as  to  his  qualification,  that  If 
he  put  on  over  a  certain  amount  It  was  be- 
yond the  weight  capacity  of  the  car.  The 
witness'  experience  was  not  on  the  route 
over  which  these  logs  were  shipped.  The 
plaintiff  Introduced  as  a  witness  one  John 
Murphy,  who  testified  that  after  the  mill 
was  shut  down,  and  the  plaintiff  had  finish- 
ed sawing,  and  was  away  selling  his  horses. 
he  (the  witness)  spoke  to  the  defendant 
about  what  the  plaintiff  owed  the  witness' 
boy,  and  that  the  defendant  advised  him  to 
sue  the  plaintiff,  and  told  him  that  he  was 
about  to  fall.  The  defendant  had  testified 
that  the  plaintiffs  men  were  afraid  they 
would  not  get  their  pay,  and  that  the  plain- 
tiff, being  greatly  embarrassed  by  his  Inabil- 
ity to  pay  his  help,  abandoned  his  contract. 
The  court  submitted  a  special  inquiry  to  be 
answered  by  the  Jury  touching  the  amount 
of  profits  which  the  plaintiff  would  have 
made  had  he  been  allowed  to  complete  hjs 
contract  in  the  second  year.  The  jury  an- 
swered, assessing  the  lost  profits;  but  the 
court  rendered  judgment  for  the  general  ver- 
dict only,  to  which  the  plaintiff  excepted. 
The  plaintiffs  failure  to  deliver  the  required 
amount  the  first  year  was  the  result  of  mis- 
fortune, not  of  negligence  or  bad  faith. 

W.  P.  Stafford  and  P.  H.  Dale,  for  plaintiff. 
Geo.  W.  Dale  and  Bates  &  May,  for  defend- 
ant 

START,  J.  The  plaintiff  and  defendant 
entered  into  a  contract  by  which  the  plaintiff 
agreed  to  cut  log,  haul,  manufacture,  and 
load  on  cars  the  timber  on  a  certain  tract 
of  land;  and  the  defendant,  In  consideration 
of  the  plaintiff's  undertaking,  was  to  furnish 
buildings,  boarding  house,  camps,  hovels, 
mill,  machinery,  and  keep  the  property  In- 
sured. As  a  part  of  the  contract,  plaintiff 
also  agreed  to  log,  manufacture,  and  load  on 
the  cars  not  less  than  4,000,000  feet  of  spruce 
during  the  first  season;  and,  If  there  was 
any  then  left,  to  log  and  manufacture  the 
remainder  during  the  season  of  1892.  The 
plaintiff  did  not  get  out  4,000,000  feet  of 
spruce  during  the  first  season,  and,  at  the 
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end  of  the  first  season  the  defendant  re- 
moved his  mill  and  machinery.  It  does  not 
appear  that  anything  was  thereafter  done  by 
the  plaintiff  under  the  contract  The  plain- 
tiff requested  the  court  to  instruct  the  Jury 
that,  if  he  did  not  consent  to  the  removal 
of  the  mill,  and  but  for  such  removal  would 
have  completed  the  contract  during  the  sea- 
son of  1882,  they  should  assess  his  damages 
under  the  special  count  at  such  sum  as 
would  fairly  compensate  him  for  loss  of  the 
profits,  if  any,  which  he  would  have  made 
by  so  completing  it  This  request  was  prop- 
erly denied.  The  plaintiff  was  not  entitled 
to  recover  the  profits  he  might  have  made 
had  he  been  allowed  to  complete  his  con- 
tract after  a  breach  of  its  conditions  on  his 
part  The  time  in  which  the  contract  was 
to  be  performed  was  material.  The  defend- 
ant was  to  furnish  buildings,  a  boarding 
house,  mill,  machinery,  and  keep  the  prop- 
erty Insured;  but  he  was  under  no  legal 
duty  to  furnish  these  and  pay  the  Insurance 
beyond  the  time  provided  in  the  contract 
The  plaintiff  could  not,  by  a  breach  of  the 
contract  on  his  part,  subject  the  defendant  to 
this  expense  and  risk  for  an  Indefinite  time; 
and  when  the  plaintiff  failed  to  perform  the 
contract  on  his  part  to  get  out  4,000,000  feet 
of  spruce  the  first  season,  the  defendant 
could,  at  his  election,  abandon  further  per- 
formance of  the  contract,  and  take  away  his 
mill  and  machinery,  as  he  did.  In  Preble  v. 
Bottom,  27  Vt  249,  it  Is  held  that  a  party 
contracting  to  do  the  carpenter  and  Joiner 
work  on  a  house  is  Justified  in  abandoning 
the  contract  when  payment  is  not  made  ac- 
cording to  its  terms;  and  in  Bean  v.  Bun- 
ker, 68  Vt  72,  33  AtL  1068,  the  holding  is  to 
the  same  effect  In  Rommel  v.  Wingate, 
103  Mass.  327,  the  defendant  bought  a  cargo 
of  coal,  to  be  shipped  immediately;  and  it 
was  held  that  a  delay  of  nine  days  In  ship- 
ping excused  him  from  accepting  it  In 
Rolling  Mill  v.  Rhodes,  121  U.  S.  255,  7  Sup. 
Ct  882,  it  is  held  that  in  an  agreement  to 
ship  pig  iron  both  the  amount  of  iron  and 
the  time  of  shipment  are  essential  terms  of 
the  agreement;  and  that  where,  under  such 
an  agreement  the  seller  ships  a  part  of  the 
iron  at  the  time  appointed,  and  the  rest  from 
time  to  time  afterwards,  the  buyer  is  not 
bound  to  accept  any  part  of  the  iron  so 
shipped.  In  Norrington  v.  Wright,  115  U.  8. 
188,  6  Sup.  Ct  12,  the  contract  was  for  the 
sale  of  5,000  tons  of  rails,  to  be  shipped  at 
the  rate  of  about  1,000  tons  per  month;  and 
it  was  held  that  the  contract  was  not  satis- 
fied by  shipping  885  tons  per  month,  and  that 
the  plaintiff's  failure  to  ship  the  full  quan- 
tity each'  month  Justified  the  defendant  in 
rescinding  the  whole  contract  In  the  course 
of  the  opinion  it  is  said:  "A  statement  de- 
scriptive of  the  subject-matter,  or  of  some 
material  Incident  such  as  time  or  place  of 
.  shipment  is  ordinarily  to  be  regarded  as  a 
warranty,  in  the  sense  In  which  that  term 
is  used  In  insurance  and  maritime  law;  that 


Is  to  say,  a  condition  precedent,  upon  the 
failure  or  nonperformance  of  which  the 
party  aggrieved  may  repudiate  the  whole 
contract."  In  view  of  this  holding,  it  is  un- 
necessary to  consider  any  of  the  defendant's 
exceptions  that  relate  solely  to  the  profits 
the  plaintiff  might  have  made'  had  he  fully 
performed  his  contract. 

The  clerk  of  the  transportation  company 
which  drew  certain  logs  was  permitted, 
against  the  defendant's  objection  and  excep- 
tion, to  state  that  the  company  bad  a  rule 
for  weighing  cars,  and  what  the  rule  was. 
It  not  appearing  that  anything  was  done  in 
accordance  with,  or  in  violation  of,  this  rule,, 
or  that  It  had  any  bearing  upon  any  issue 
in  the  case  for  or  against  either  party,  error 
prejudicial  to  the  defendant  is  not  shown. 
The  court  properly  found  that  the  witness 
Baldwin  was  qualified  to  testify  as  to  the 
capacity  of  cars  for  carrying  logs,  notwith- 
standing his  experience  had  not  been  on  the 
route  over  which  the  logs  in  question  were 
shipped. 

It  does  not  appear  that  the  testimony  of 
John  Murphy  could  have  had  any  bearing 
upon  any  issue  in  respect  to  which  the  plain- 
tiff bad  Judgment  In  the  court. below.  It 
may  have  had  a  tendency,  in  connection 
with  other  evidence,  to  show  a  course  of 
conduct  on  the  part  of  the  defendant  that 
Indicated  that  the  reason  why  the  plaintiff 
did  not  go  on  with  his  contract  was  not  the 
one  claimed  by  the  defendant;  but  the  lim- 
itation placed  upon  the  plaintiff's  right  of  re- 
covery rendered  his  reason  for  not  going  on 
with  the  contract  immaterial.  The  evidence, 
therefore,  bore  upon  an  issue  that  became 
Immaterial,  and  the  error,  If  any,  was  harm- 
less. 

The  plaintiff  was  permitted  to  show  the 
expense  he  Incurred  in  building  camps  and 
roads  and  picking  up  and  taking  timber  from 
land  that  had  been  logged  before.  This  evi- 
dence, in  -  connection  with  other  evidence, 
was  pertinent  upon  the  question  of  profits 
that  might  have  been  made  the  second  sea- 
son, when  it  would  not  have  been  necessary 
to  incur  this  expense;  and,  it  not  appearing 
that  the  court  did  not  instruct  the  Jury  to 
consider  it  only  for  this  purpose,  error  Is  not 
shown.    Judgment  affirmed. 

(70  Vt.  113) 
MATTISON  et  al.  v.  TURNER. 
(Supreme  Court  of  Vermont     Bennington. 
Oct.  14,  1897.) 
Liability  of  Poundkeeper— Replevin. 
1.  V.  S.  §8  4764,  4767,  4768,  4772,  4774,  4783, 
4786,  make  it  the  duty  of  an  organized  town  to 
keep  proper  pounds;  provide  for  the  discharge  of 
a  beast  only  on  payment  of  appraised  damages 
and  costs;   make  it  the  impounder's  duty  to  noti- 
fy the  owner  and  to  appoint  appraisers;   author- 
ize him  to  sell  the  impounded  beast  unless  re- 
plevied or  redeemed;   provide  that  a  person  may 
impound  a  beast  found  doing  damage  in  his  in- 
closure;  that  the  poundkeeper  shall  feed  and  wa- 
ter beasts  impounded,  and  attach  liability  to  own- 
er for  his  neglect;  provide  that  the  poundkeeper 
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may  require  Indemnity  from  impounder,  and  in 
default  thereof,  within  24  hours,  that  he  may  de- 
liver beast  to  owner  or  keeper;  and  make  im- 
pounder liable  to  poundkeeper  for  costs  and  ex- 
penses. Held  that,  under  the  foregoing  provisions, 
no  liability  is  imposed  on  the  poundkeeper  for  the 
acts  of  the  impounder. 

2.  A  poundkeeper  is  not  subject  to  replevin  by 
the  owner  of  impounded  animals  for  acts  done 
by  the  impounder  prior  to  the  time  when  the 
poundkeeper  could  exact  security  or  lawfully 
refuse  to  perform  the  dutieg  imposed  by  the 
statute. 

Exceptions  from  Bennington  county  court; 
Thompson,  Judge. 

Replevin  by  D.  P.  Mattison  and  others 
against  George  Turner.  Demurrer  to  a  spe- 
cial plea  Is  sustained,  and  judgment  rendered 
for  plaintiffs.    Defendant  excepts.   Reversed. 

The  special  demurrer  assigned  as  causes 
that  the  plea  did  not  allege  any  notice  to  the 
plaintiff  of  the  Impounding  or  of  the  apprais- 
al of  damages,  or  of  the  hearing  upon  apprais- 
al, or  that' the  beasts  were  taken  doing  dam- 
age. 

Barber  &  Darling,  for  plaintiffs.  Batchel- 
der  &  Bates,  for  defendant 

START,  J.  This  cause  was  heard  on  de- 
murrer to  the  special  plea.  The  plea  alleges, 
among  other  things,  that  there  was  a  pound 
for  the  impounding  of  beasts  liable  to  be  Im- 
pounded, In  the  town  of  Shaftsbury;  that 
the  defendant  was  the  keeper  of  the  pound; 
that  the  cattle  In  question  were  Impounded 
therein;  and  that  the  damages  had  not  been 
paid  at  the  tune  the  plaintiffs  brought  this 
action.  The  demurrer  to  these  allegations 
is  general,  and  does  not  reach  formal  defects 
therein.  By  these  allegations,  the  defendant 
Justifies  his  acts;  and  he  was  not  bound  to 
show  that  the  act  of  the  impounder,  in  taking 
and  impounding  the  cattle,  was  lawful.  In 
Badkln  v.  Powell,  Oowp.  476,  Lord  Mansfield 
said:  "The  pound  Is  the  custody  of  the  law, 
and  the  poundkeeper  Is  bound  to  take  and 
keep  whatever  Is  brought  him,  at  the  peril 
of  the  person  who  brings  It.  There  is  no' 
judgment,  no  direction,  no  warrant,  or  ex- 
amination to  be  had  by  him.  He  does  noth- 
ing to  ratify;  but  only  takes  cattle,  as  he  is 
obliged  to  do,  at  the  peril  of  the  persons  who 
bring  them.  If  wrongfully  taken,  they  are 
answerable,  not  he.  It  would  be  terrible  if 
a  poundkeeper  were  liable  to  an  action  for 
refusing  to  take  cattle  in,  and  were  also  lia- 
ble in  another  action  for  not  letting  them 
go."  And  Austin,  J.,  said:  "The  Instant 
they  are  in  the  pound  they  are  in  the  custody 
of  the  law;  and,  if  the  pound  is  broken,  be 
cannot  bring  an  action,  but  the  person  who 
distrained  them."  It  was  held  in  Mellen  r. 
Moody,  23  Vt  674,  that  the  statute  relating 
to  the  replevying  of  beasts  impounded  did 
not  contemplate  that  the  writ  should  be 
brought  against  the  poundkeeper,  but  the  im- 
pounder; that  the  provisions  in  regard  to  the 
final  disposition  of  such  cases  would  be  ab- 
surd, if  the  suit  were  to  be  brought  against 


the  poundkeeper;  that  the  action  of  replevin 
against  a  poundkeeper,  under  the  statute  giv- 
ing an  action  of  replevin  for  goods  unlawfully 
taken  or  unlawfully  detained,  must  rest  upon 
the  wrongful  acts  of  the  poundkeeper;  and 
that  the  statute  did  not  contemplate  holding 
him  responsible  for  the  acts  of  the  impounder. 
There  has  been  no  change  in  the  statute  re- 
lating to  the  liability  of  poundkeepers  since 
It  was  construed  In  Mellen  v.  Moody,  supra, 
unless  an  additional  liability  attaches  to  them 
by  reason  of  V.  S..J  4786,  which  provides 
that  when  a  person  Impounds  a  "beast  the 
poundkeeper  may  require  sufficient  security  to 
Indemnify  him  for  liability  for  detaining  the 
beast  and  for  supplying  it  with  food  and 
drink  while  to  the  pound;  that  If  the  person 
so  impounding  does  not  within  24  hours,  fur- 
nish such  security,  he  may  release  the  beast 
and  deliver  the  same  to  the  owner  or  keeper; 
and  that  the  person  Impounding  the  beast 
shall  be  liable  to  the  poundkeeper  for  his 
costs,  trouble,  and  expenses.  This  statute 
does  not  by  Implication  or  otherwise,  impose 
liability  upon  the  poundkeeper  for  the  wrong- 
ful act  of  the  impounder  it  taking  and  im- 
pounding a  beast.  It  does  not  provide  an 
adequate  indemnity  for  such  a  liability.  The 
poundkeeper  may  demand  security,  but  be 
cannot  refuse  to  perform  his  duty  as  a  pound- 
keeper  until  the  impounder  has  neglected  for 
24  hours  to  furnish  It;  and,  if  he  is  holden  for 
the  wrongful  act  of  the  Impounder  in  taking 
and  impounding  the  beast  a  liability  may  be- 
come fixed  by  an  action  of  replevin,  long  be- 
fore the  expiration  of  this  time,  for  which 
the  statute  gives  no  indemnity,  and  from 
which  It  has  provided  no  escape.  Had  the 
legislature  Intended  to  Impose  such  a  liabil- 
ity, it  .would  have  used  apt  words  for  that 
purpose,  and  made  it  lawful  for  a  poundkeep- 
er to  refuse  to  perform  any  official  act  until 
security  was  furnished.  It  Is  probable  that 
the  immediate  occasion  for  this  enactment 
was  the  holding  in  Williams  v.  Willard,  29 
Vt  389,  to  the  effect  that  the  law  did  not 
imply  a  promise  on  the  part  of  the  Impounder 
to  Indemnify  the  poundkeeper,  and  that  the 
statute  imposed  no  obligation  upon  the  im- 
pounder of  a  beast  to  pay  its  keep  to  the 
poundkeeper.  This  holding  doubtless  sug- 
gested that  when  beasts  were  replevied  at 
the  suit  of  the  owner  against  the  impounder, 
the  poundkeeper  was  without  remedy  for 
the  expense  incurred  while  the  beasts  were 
detained  in  the  pound,  and  it  is  evident  that 
one  purpose  of  the  enactment  was  to  remedy 
this  omission  in  the  statute.  The  enactment 
may  be  broader  than  is  necessary  for  this 
purpose,  but  it  is  not  broad  enough  to  impose 
upon  the  poundkeeper  a  liability  for  the  acts 
of  the  impounder,  for  which  it  provides  no 
adequate  indemnity.  It  is  clear  that  the  leg- 
islature did  not  Intend,  by  the  enactment  to 
subject  the  poundkeeper  to  the  action  of  re- 
plevin, for  acts  done  by  the  Impounder  prior 
to  the  time  when  he  could  exact  security,  or 
lawfully  decline  to  perform  the  duties  lm- 


Digiti 


zed  by  G00gk 


N.J.) 


DELAWARE,  L.  &  W.  R.  CO.  v.  HARDY. 


687 


posed  upon  him  by  the  statute.  Other  pro- 
Tlskms  of  the  statute  that  were  In  force  at 
the  time  the  statute  In  question  was  enacted, 
and  have  not  been  repealed,  Indicate  that  no 
such  liability  as  is  claimed  attaches  to  a 
poundkeeper,  and  that  such  liability  was  not 
Intended  by  the  later  enactment  V.  8.  I 
4791,  makes  it  the  duty  of  each  organised 
town  to  keep  one,  two,  or  three  good  and 
sufficient  pounds  for  the  Impounding  of  beasts 
liable  to  be  Impounded.  V.  S.  I  4783,  sub- 
jects a  person  who  breaks  open  a  pound,  or 
releases  a  beast  Impounded,  without  author- 
ity to  do  so,  to  a  forfeiture  of  $25,  to  the  use 
of  the  town  where  the  offense  Is  committed, 
and  to  the  payment  of  damages  to  the  im- 
pounder. V.  S.  {  4772,  provides  that  no  beast 
snail  be  discharged  from  the  pound  until  the 
damages  awarded  by  the  appraisers,  char- 
ges, and  costs  are  paid.  V.  S.  |  4768,  makes 
It  the  duty  of  the  impounder  to  notify  the 
owner  of  the  beast  that  it  is  Impounded,  and 
to  appear  and  appoint  appraisers.  V.  S.  I 
4774,  authorizes  the  Impounder  to  sell  the 
Impounded  beast,  If  the  owner  does  not  re- 
plevy or  redeem  it  V.  S.  f  4767,  provides 
that  a  person  may  impound  a  beast  found  in 
his  inclosure  doing  damage;  that  the  pound- 
keeper  shall  supply  such  beast  with  food  and 
drink  while  in  the  pound;  and  that  such 
keeper  shall  be  liable  to  pay  the  owner  of 
such  beast  damages  occasioned  by  neglecting 
to  do  so.  It  Is  clear  from  these  sections  that 
the  poundkeeper  does  not  Impound  beasts 
found  In  the  Inclosure  of  another  doing  dam- 
age. The  owner  of  the  Inclosure  Impounds 
the  beast  and  the  pound  provided  by  the 
town  detains  it  If  we  give  the  statute  the 
construction  contended  for  by  the  plaintiffs' 
counsel,  a  poundkeeper  cannot  escape  liability 
to  the  owner  of  the  beast,  when  the  acts  of 
the  impounder,  In  taking  and  Impounding  the 
beast,  are  wrongful.  If  he  performs  his  duty 
as  poundkeeper,  he  Is  liable  for  the  acts  of 
the  impounder;  and  If  he  neglects  his  duty 
and  does  not  care  for  the  beast,  he  Is  liable 
for  such  neglect  The  statute  does  pot  ad- 
mit of  such  a  construction.  The  legislature 
did  not  intend,  by  the  enactment  in  question, 
to  subject  a  poundkeeper  to  an  action  In  favor 
of  the  owner  of  the  beast  if  he  did  his  duty, 
and  to  a  like  action  if  he  did  not.  The  pound- 
keeper's  duties  are  the  same  whether  the  tak- 
ing and  impounding  are  lawful  or  unlawful; 
and,  by  the  performance  of  these  duties,  he 
does  not  subject  himself  to  an  action  of  re- 
plevin for  the  wrongful  act  of  the  Impounder 
In  taking  and  Impounding  the  beast.  Judg- 
ment reversed;  demurrer  overruled;  plea  ad- 
judged sufficient;  cause  remanded, 

(6»  N.  J.  L.  MS 

DELAWARE,  L.  A  W.  R.  CO.  v.  HARDY. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  22,  1897.) 

Nbomosnob— SovrroiBHCT  or  Evidbhcs. 

Plaintiff  was  in  the  employ  of  a  rolling-mill 

company,  which  was  rebuilding  a  bridge  for  de- 


fendant railroad  company,  under  the  supervision 
of  defendant's  engineer.  A  train  was  run  on 
the  bridge  and  left  standing,  the  engine  being  de- 
tached and  taken  away.  While  plaintiff  was 
working  alongside  of  and  below  the  train,  grasping 
one  of  the  rails,  the  engine  was  coupled  to  and 
moved  the  train,  and  the  wheels  of  one  of  the 
cars  ran  over  his  hand.  The  accident  happened 
at  6  o'clock  In  the  morning.  The  men  were  ac- 
customed to  go  to  work  at  7  o'clock  each  morn- 
ing; but  on  the  previous  evening  die  rolling-mill 
company's  foreman  directed  them  to  return  to 
work  on  the  next  morning  at  4  o'clock,  and  they 
did  so.  No  notice  was  given  defendant  or  its 
employes  of  the  change  in  the  hoar  of  beginning 
work,  and  none  of  the  crew  In  charge  of  said 
train  knew  of  plaintiffs  presence  on  the  bridge  at 
the  time.  Held,  that  the  facts  did  not  show 
that  plaintiff's  injuries  resulted  from  the  negli- 
gence of  defendant  or  its  employes.  Per  Gum- 
mere,  J.,  dissenting. 

Dissenting  opinion. 

For  prior  report,  see  86  Atl.  1180. 

GUMMERB,  J.  The  question  to  be  deter- 
mined in  this  case  Is  the  right  of  Hardy,  the 
defendant  in  error,  to  recover  from  the  Dela- 
ware, Lackawanna  &  Western  Railroad  Com- 
pany damages  for  Injuries  received  by  him 
while  assisting  in  the  work  of  rebuilding  one  of 
the  company's  bridges,  near  Ms  station  at  New- 
ark, and  upon  which  its  main-line  tracks  were 
laid.  This  work  was  being  done  under  a  con- 
tract between  the  railroad  company  and  the 
Passaic  Roffing-Mill  Company,  by  the  terms  of 
which  the  latter  corporation  was  to  furnish  the 
materials  required  for  rebuilding  the  bridge  and 
also  skilled  labor  to  do  the  work.  The  work 
was  to  be  done  under  the  supervision  of  the 
railroad  company's  engineer,  but  the  workmen 
were  paid  by  the  rolling-mill  company.  The 
amount  of  wages  paid,  however,  was  repaid  to 
It  by  the  railroad  company,  with  a  certain  per- 
centage added.  The  plaintiff,  who  was  an  em- 
ploye of  the  rolling-mill  company,  was  one  of 
the  workmen  furnished  by  H  under  the  con- 
tract to  do  the  work  of  rebuilding  the  bridge. 
The  injuries  for  which  Hardy  sues  were  re- 
ceived In  this  way:  A  train  of  empty  cars 
was  run  out  upon  the  bridge  by  the  railroad 
company's  employes,  and  left  standing  there, 
the  engine  having  been  detached  and  taken 
away.  Hardy  at  that  time  was  engaged  In 
wedging  up  some  false  work,  and,  In  order  to 
do  so,  he  was  compelled  to  stand  alongside  of 
and  below  the  train,  grasping  one  of  the  rails 
of  the  track  with  his  left  hand,  while  he  used 
his  mallet  with  his  right.  While  he  was  so  at 
work  another  engine  was  coupled  to  the  train, 
at  the  end  opposite  to  that  from  which  the 
original  one  had  been  cut  loose,  and  drew  the 
train  back  in  the  direction  from  which  it  had 
come.  The  wheels  of  one  of  the  cars,  near 
to  which  Hardy's  hand  was  resting,  ran  over 
It,  crushing  it  badly.  The  trial  at  the  circuit 
resulted  In  a  judgment  and  verdict  for  the 
plaintiff,  and  the  supreme  court,  on  review,  af- 
firmed the  judgment  84  AtL  986.  It  was 
urged  before  that  court,  and  again  before  us, 
that,  on  the  facts  above  stated,  a  recovery  should 
not  have  been  permitted,  for  the  reason  that 
the  plaintiff  and  the  employes  of  the  defendant 
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company  who  were  operating  the  train  were 
engaged,  at  the  time  of  the  accident,  In  a  com- 
mon employment;  that  they  were  fellow  serv- 
ants; and  that,  consequently,  the  railroad  com- 
pany was  not  liable,  even  if  the  plaintiffs  in- 
juries resulted  from  the  careless  handling  of  the 
train.  I  concur  entirely  In  what  was  said  by  Mr. 
Justice  Magle  on  this  branch  of  the  case  in  de- 
livering the  opinion  of  the  supreme  court,  and 
am  satisfied  that  there  was  no  error  In  refusing 
to  set  aside  the  Judgment  of  the  circuit  court 
on  this  ground. 

Another  ground  npon  which  the  supreme 
court  was  asked  to  reverse  the  Judgment  of  the 
trial  court,  and  which  was  also  Assigned  for 
error  here,  was  that  there  was  no  evidence  In 
the  case  which  would  Justify  a  finding  that 
the  plaintiff's  Injuries  resulted  from  the  negli- 
gent conduct  of  the  defendant  company  .or  Its 
employes,  and  I  am  unable  to  agree  with  the 
conclusion  reached  by  the  supreme  court  that 
there  is  no  substance  In  this  contention.  That 
court  disposes  of  this  point  as  follows  (I  quote 
from  the  opinion):  "This  contention  cannot 
prevail.  The  railroad  company  had  arranged 
to  rebuild  its  bridges  while  using  them  for  the 
passage  of  Its  trains,  and,  in  this  case,  for 
drilling  a  train.  This  use  rendered  the  situa- 
tion of  all  workmen  employed  on  the  bridge 
exceedingly  perilous.  That  there  was  cast  up- 
on the  company  a  duty  to  take  such  reasonable 
care  for  the  safety  of  those  workmen  as  the 
extraordinary  circumstances  made  requisite, 
and  that  for  the  want  of  such  care  by  its  serv- 
ants it  would  be  liable,  are  propositions  not 
open  to  discussion.  There  was  evidence  from 
which  may  be  inferred  the  want  of  reasonable 
notice  to  workmen,  who  might  be  Imperiled 
thereby,  of  the  movement  of  this  train."  It 
cannot,  of  course,  be  questioned  that,  under  the 
circumstances  existing,  a  duty  rested  upon  the 
defendant  company  to  exercise  a  care  for  the 
safety  of  the  men  who  were  at  work  rebuild- 
ing the  bridge,  commensurate  with  the  dan- 
ger to  which  they  were  exposed.  I  am,  how- 
ever, unable  to  find  anything  In  the  evidence 
to  Justify  the  conclusion  that  the  Injuries  which 
were  inflicted  upon  the  plaintiff  resulted  from 
the  failure  of  the  railroad  company  to  fully 
and  completely  discharge  that  duty.  The  situ- 
ation, as  disclosed  by  the  evidence,  was  this: 
The  plaintiff  and  the  other  employes  of  the 
rolling-mill  company,  who  were  engaged  In  the 
work  of  rebuilding  the  bridge,  were  accustomed 
to  begin  their  work  at  7  o'clock  each  morning. 
As  they  were  quitting  work,  however,  on  the 
day  before  the  accident  happened,  the  foreman 
of  the  rolling-mill  company,  under  whose  di- 
rection they  were  working,  directed  them  to 
return  to  work  the  next  morning  at  4  o'clock, 
and  they  did  so.  No  notice  was  given  to  the 
railroad  company,  nor  to  Its  employes  (so  far 
as  the  evidence  shows),  of  the  change  in  the 
hour  for  beginning  work;  nor  does  it  appear 
that  any  of  the  crew  which  was  in  charge  of 
the  train  which  ran  over  the  plaintiff's  hand 
knew  of  his  presence  on  the  bridge  at  the  time 
of  the  accident,  which  occurred  about  6  o'clock 


in  the  morning.  The  duty  resting  upon  the 
railroad  company  to  look  out  for  the  safety  of 
the  men  who  were  doing  the  work  of  rebuild- 
ing the  bridge  was  not  a  continuous  one.  It 
only  existed  during  the  hours  when  they  were, 
at  work.  It  ceased  when  the  men  stopped 
work  at  night,  and  did  not  begin  again  until 
they  resumed  work  the  next  morning.  Dur- 
ing this  period,  which  ordinarily  was  from  6 
o'clock  in  the  evening  until  7  o'clock  the  fol- 
lowing morning,  the  company  was  under  no  ob- 
ligation whatever  to  take  them  into  considera- 
tion In  the  operation  of  its  road  at  this  point. 
This,  it  seems  to  me,  cannot  be  controverted. 
But,  in  my  opinion,  not  only  was  there  no  duty 
resting  upon  the  company  to  provide  for  the 
saftey  of  these  men  during  the  time  when  they 
were  not  engaged  at  work  upon  the  bridge, 
but.  it  was  Justified  In  assuming  that  there 
would  be  no  change  In  their  hours  of  work  un- 
less It  received  notice  thereof,  and  It  had  a 
right  to  operate  Ms  road  on  that  assumption. 
If  this  be  so,  then  the  duty  which  the  com- 
pany owed  to  the  plaintiff,  of  affording  him 
protection  while  at  his  work,  was  fully  dis- 
charged by  providing  for  his  safety  each  day 
from  7  o'clock  In  the  morning  until  6  in  the 
evening.  And  this  the  company  did.  The  ad- 
ditional duty  of  providing  for  his  safety  at 
any  time  after  6  in  the  evening,  and  before  7 
in  the  morning,  could  only  be  Imposed  upon  it 
by  notifying  It  that  such  protection  would  be 
needed.  As  I  have  already  stated,  no  notice 
was  given  to  the  company  that  the  plaintiff 
would  need  such  protection  on  the  morning  of 
the  accident.  There  is  nothing  In  the  case  to 
suggest  the  idea  that  it  either  knew,  or  ought 
to  have  known,  that  he  was  to  commence  work 
on  that  day  at  an  earlier  hour  than  7  o'clock; 
nor  is  there  any  evidence  which  will  warrant 
the  conclusion  that  a  single  member  of  the 
crew  which  was  operating  the  train  at  the  time 
of  the  accident  was  aware  of  his  presence  on 
the  bridge.  It  seems  to  me  that  this  Judgment 
can  only  be  sustained  upon  the  theory  that  a 
railroad  company,  in  a  case  like  the  present,  is 
liable  for  a  failure  to  protect,  not  only  against 
those  dangers  the  existence  of  which  It  knows 
or  ought  to  know,  but  also  against  dangers  the 
existence  of  which  it  neither  knows  nor  could 
reasonably  have  anticipated.  That  such  a  li- 
ability exists  I  cannot  believe.  I  am  there- 
fore constrained  to  vote  to  reverse  this  Judg- 
ment I  am  authorized  to  state  that  the  CHAN- 
CELLOR and  Judges  BARKALOW  and  HEN- 
DRICKSON  concur  In  this  opinion. 


(U  N.  J.  L.  461) 

STATE  (MARSDEN  CO.,  Prosecutor)  t. 
STATE  BOARD  OF  ASSESS- 
ORS et  al. 
(Supreme  Court  of  New  Jersey.    Feb.  SSL,  1898.) 
Corporation  Tax—  Diminutios. 
The  tax  imposed  by  "An  act  to  provide  for 
the  imposition  of  state  taxes  upon  certain  cor- 
porations and  for  the  collection  thereof,"  ap- 
proved April  18,  1884,  and  its  supplements  (3 
Gen.  St  p.  3335  et  seq.),  is  a  franchise,  not  s 
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property,  tax,  and  is  not  subject  to  diminution 
because  some  of  the  capital  of  the  corporation 
taxed  is  invested  in  rights  under  letters  patent 
of  the  United  States,  not  taxable  as  property. 
(Syllabus  by  the  Court) 

Certiorari  by  the  state,  the  Marsden  Company, 
prosecutor,  to  review  a  franchise  tax  Impos- 
ed by  the  state  board  of  assessors.  Assess- 
ment affirmed. 

Argued  November  term,  1897,  before  VAN 
SYCKEL,  DIXON,  and  COLLINS,  JJ. 

E.  A.  Armstrong  and  G.  S.  Graham,  for 
prosecutor.  S.  H.  Grey*  Atry.  Gen.,  for  de- 
fendants. 

COLLINS,  J.  The  prosecutor,  a  corpora- 
tion of  this  state,  resists  the  greater  part  of 
the  tax  assessed  against  It  for  the  year  1897 
under  "An  act  to  provide  for  tie  imposition 
of  state  taxes  upon  certain  corporations  and 
for  the  collection  thereof,"  approved  April 
18,  1884,  and  the  acts  amendatory  thereof 
and  supplementary  thereto.  8  Gen.  St  p. 
3335  et  seq.  Resistance  is  based  on  the  fact 
that  all  but  $157,000  of  Its  capital  stock  of 
$35,000,000  par  value  was  Issued  for  the  pur- 
chase of  rights  under  letters  patent  of  the 
United  States,  and  the  claim  is  that  such 
rights  constitute  property  not  taxable  by  the 
state.  The  argument  for  exemption  rests 
on  the  false  premise  that  the  tax  assessed 
Is  a  property  tax.  The  court  of  last  resort 
of  this  state  has  declared  otherwise.  In 
Standard  Underground  Cable  Co.  v.  Attor- 
ney General,  46  N.  J.  Eq.  270,  19  Atl.  733,  It 
was  sought  to  avoid  a  tax  assessed  under 
said  act  of  1884,  on  the  ground  that  such  a 
statute  violated  the  constitutional  require- 
ment that  property  must  be  assessed  for  tax- 
es under  general  laws,  and  by  uniform  rules, 
according  to  Its  true  value.  Mr.  Justice 
Knapp,  In  delivering  the  unanimous  opinion 
of  the  court,  said:  "The  fault  of  this  posi- 
tion is  the  assumption  that  this  tax  is  one  up- 
on property. '  Such,  manifestly,  is  not  the 
case.  The  law  In  question  Imposes  a  tax 
on  certain  corporations  by  way  of  a  license 
for  exercising  corporate  franchises.  It  is 
declared  to  be  such  tax  by  the  act,  and,  al- 
though it  Is  laid  on  this  class  of  corporations 
with  respect  to'  the  capital  stock,  the  tax 
possesses  the  legal  quality  of  a  license  or 
franchise  tax."  In  Honduras  Commercial 
Co.  v.  State  Board  of  Assessors,  54  N.  J.  Law, 
278,  23  Atl.  668,  Mr.  Justice  Dixon,  speaking 
for  this  court,  enunciated  the  same  doctrine 
In  the  broadest  possible  terms,  as  follows: 
"The  tax  Imposed  is  a  franchise  tax,  exacted 
from  the  company  as  the  price  of  the  right 
and  privilege,  which  It  received  from  the 
state,  of  being  a  corporation.  Although  the 
amount  to  be  paid  is  determined  by  the 
amount  of  the  capital  stock  and  the  duration 
of  the  corporate  life,  yet  these  are  only  the 
criteria  chosen  by  the  legislature  for  ascer- 
taining the  probable  value  of  the  corporate 
franchise  which  the  company  assumed.  The 
tax  Is  not  levied  upon  the  corporate  property  or 


business.  Such  a  tax  may  be  collected  by 
the  state  granting  the  corporate  franchise, 
no  matter  how  the  property  of  the  company 
may  be  Invested  or  employed,  or  where  it 
may  be  situate."  This  has  been  frequently 
reaffirmed.  Lumberville  Delaware  Bridge 
Co.  v.  State  Board  of  Assessors,  55  N.  J.  Law, 
26  Atl.  711;  Edison  United  Phonograph  Co. 
v.  State  Board  of  Assessors,  57  N.  J.  Law, 
520,  31  Atl.  1019;  Electric  Storage  Battery 
Co.  v.  State  Board  of  Assessors  (N.  J.  Sup.) 
36  Atl.  1090.  In  the  last  two  cases  the  cap- 
ital of  the  company  was  Invested  In  patent 
rights.  The  decisions  of  the  supreme  court 
of  the  United  States  fully  recognize  the  right 
of  a  state  to  impose  by  law  a  franchise  tax 
on  the  basis  of  capital  stock,  even  though 
the  property  of  the  company  Is  invested  in 
property  which,  by  the  laws  of  the  United 
States,  the  state  cannot  tax.  The  leading 
case  Is  Home  Ins.  Co.  v.  New  York  State,  134 
U.  a  594,  10  Sup.  Ct.  593,  in  which  such  a 
law  was  upheld,  although  the  capital  of  the 
company  was  In  part  Invested  In  government 
bonds,  not  taxable  by  the  state.  The  prin- 
ciple of  that  decision  controls  the  present 
case.  The  tax  assessed  upon  the  franchise 
of  the  property  Is  affirmed,  with  costs. 


(SI  N.  J.-  L.  466) 
STATE  (CUNNINGHAM,  Prosecutor)  v. 
BOROUGH  OF  MERCHANTVILLE. 
(Supreme  Court  of  New  Jersey.    Feb.  21,  1898.) 
cohstitutiohai,  law— municipal  corporation! 
Ordinances — Contracts — Bonds— Cer- 
tiorari-—Pabties—Lachsb. 
l.The  borough  act  of  1897  (P.  L  285)  pro-' 
vides  that  ordinances  must  be  submitted  at  a 
regular  meeting,  and  passed  at  a  subsequent 
meeting,  and,  before  they  take  effect  shall  be 
posted  five  days,  or  be  published  in  a  newspaper 
for  two  successive  issues.     Beid,  that  a  provi- 
sion of  the  act  that  no  certiorari  shall  be  al- 
lowed to  set  aside  any  ordinance  for  any  im- 
provement after  the  contract  therefor  shall  be 
awarded  is  a  reasonable  limitation,  and  there- 
fore valid.  x 

2.  Inquiry  by  certiorari  into  the  validity  of  a 
contract  to  do  work  for  a  municipality  will  not 
be  made  at  the  instance  of  a  prosecutor  who  has 
suffered  the  work  to  proceed  for  several  weeks, 
and  only  applies  for  his  writ  after  the  work  is 
nearly  completed.     He  is  barred  by  laches. 

3.  Inquiry  into  the  regularity  of  an  issue  of 
bonds  under  such  a  contract  will  not  be  made 
at  the  instance  of  such  a  prosecutor,  where  the 
bonds  have  been  delivered,  and  the  contractors 
are  not  made  parties  to  the  writ 

(Syllabus  by  the  Court) 

Certiorari  by  the  state,  at  the  prosecution 
of  Francis  A.  Cunningham,  against  the  bor- 
ough of  Merchantvllle.    Dismissed. 

Argued  at  November  term,  1897,  before 
VAN  SYCKEL,  DIXON,  and  COLLINS,  JJ. 

Howard  Carrow,  for  prosecutor.  C.  V.  D. 
Jollne  and  D.  J.  Pancoast,  for  defendant 

COLLINS,  J.  The  prosecutor,  a  resident 
and  taxpayer  of  the  borough  of  Merchant- 
vllle, has  removed  to  this  court  by  one  writ 
of  certiorari  (1)  an  ordinance  passed  August 
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3,  1897,  providing  for  the  construction  of 
sidewalks;  (2)  the  returns  of  a  special  elec- 
tion held  September  2,  1897,  authorizing  the 
Issue  of  bonds  for  $23,000  to  pay  therefor; 
<3)  a  contract  with  Richardson  &  Ross,  to 
construct  the  sidewalks;  and  (4)  a  resolu- 
tion passed  October  19,  1897,  directing  the 
Issue  to  the  contractors  of  negotiable  bonds 
to  the  amount  of  $18,000,  on  account  of  $22,- 
668.72  due  up  to  that  time  on  their  con- 
tract. The  proofs  show  that,  when  the  writ 
was  allowed,  the  work  under  the  contract 
was  nearly  completed,  and  the  bonds  bad 
been  delivered  to  the  contractors,  who  were 
not  made  parties  to  the  cause. 

This  certiorari  must  be  dismissed.  The 
general  act  relating  to  boroughs  (Revision 
1897;  P.  L.  p.  285),  under  which  all  the  pro- 
ceedings were  taken,  provides,  in  section  92, 
that  no  certiorari  shall  be  allowed  to  set 
aside  any  ordinance  for  any  Improvement 
after  the  contract  therefor  shall  have  been 
awarded  by.  the  council.  A  reasonable  lim- 
itation upon  the  time  within  which  a  cer- 
tiorari may  issue  is  constitutional.  Trapha- 
gen  v.  Township  of  West  Hoboken,  39  N.  J. 
Law,  232,  affirmed  40  N.  J.  Law,  193.  What 
Is  a  reasonable  limitation  will  be  determined 
upon  the  facts  of  each  case  as  It  arises. 
Green  v.  Jersey  City,  42  N.  J.  Law,  118; 
Van  Anglen  v.  City  of  Bayonne,  56  N.  J. 
Law,  463,  29  Atl.  168.  Ordinances  in  bor- 
oughs must  be  submitted  at  a  regular  meet- 
ing, and  passed  at  a  subsequent  regular 
meeting,  and  do  not  go  into  effect  until  post- 
ed for  at  least  a  week  or  published  in  a 
newspaper  for  two  successive  issues  (section 
-  26).  A  diligent  prosecutor  has  ample  time 
to  make  his  application  before  a  contract 
can  possibly  be  awarded.  In  the  case  in 
hand  more  than  a  month  elapsed  before  the 
contract  was  made.  It  Is  argued  for  the 
prosecutor  that  the  contract  does  not  rest  on 
the  ordinance,  but  the  contrary  is  plain.  Un- 
der section  33,  par.  3,  the  construction  of 
sidewalks  at  the  expense  of  the  abutting 
owners  must  be  by  ordinance.  This  ordi- 
nance gives  such  owners  an  opportunity,  on 
notice,  to  construct  for  themselves,  falling 
which  the  city  Is  to  construct  and  recover 
the  cost  by  an  assessment  Without  such 
an  ordinance,  the  contract  would  have  been 
invalid,  and,  while  the  ordinance  does  not 
In  terms  provide  for  a  contract,  it  implies 
that  one  will  be  made.  The  case  comes 
clearly  within  the  limitation,  and  the  limita- 
tion is  reasonable.  We  do  not  Intimate  that 
there  is  any  infirmity  in  the  ordinance. 

The  attack  upon  the  contract  Itself  Is 
barred  by  laches.  Bowne  v.  Logan,  43  N.  J. 
Law,  420.  This  renders  it  unnecessary  to 
Inquire  Into  the  merits  of  the  award  of  the 
contract  We  would  not  do  so  In  the  ab- 
sence of  the  contractors,  who  have  not  been 
brought  Into  court  The  same  defect  of  par- 
ties leads  us  to  refuse  an  Inquiry  Into  the 
regularity  of  the  proceedings  to  issue  bonds. 
The  contractors  are  deeply  Interested  In  that 


matter,  and  have  already  received  about 
three-fourths  of  the  entire  amount  author- 
ized. The  court  should  not  render  any  Judg- 
ment impeaching  these  bonds  without  hav- 
ing before  It  the  parties  interested  In  their 
maintenance.  Klernan  v.  Jersey  City,  40 
N.  J.  Law,  483.  True,  this  course  is  discre- 
tionary (Siedler  v.  Board,  39  N.  J.  Law,  632); 
but  every  consideration  of  Justice  demands 
it  where  the  bonds  have  been  issued  in  pay- 
ment for  work  done  under  a  municipal  con- 
tract We  might  order  that  the  cause  stand 
over  to  bring  in  the  contractors;  but  hi  the 
exercise  of  our  discretion,  we  decline  to  do 
so.  It  can  make  no  substantial  difference 
to  the  prosecutor  whether  the  contractors 
are  paid  in  bonds  or  in  cash.  It  is  claimed 
that  bonds  cannot  lawfully  be  issued  in  any 
case  for  sidewalk  improvements.  Section  39 
expressly  authorises  such  an  issue.  The  de- 
fendant Is  entitled  to  costs. 


m  N.  J.  I*  177) 

STATE  (MARINELLI,  Prosecutor)  t.  STATE 

et  aL 

(Supreme  Court  of  New  Jersey.    Jan.  25, 1898.) 

Penalties— Recokd  of  Cokvictioh— Amshdmxhi 

OK  CkrtiokaBl 

1.  In  a  summary  proceeding  for  a  penalty, 
the  conviction  most  on  its  face  sustain  the  legal 
propriety  of  the  judgment  founded  upon  it 

2.  Where  the  conviction  fail*  to  set  out  evi- 
dence sufficient  to  support  the  Judgment  the 
defendant  in  certiorari  will  not  be  permitted,  by 
an  amended  return,  to  show  a  different  convic- 
tion. 

(Syllabus  by  the  Court) 

Certiorari  to  court  of  common  pleas,  At- 
lantic county;  Thompson,  Judge. 

David  Marinelli  was  convicted  under  the 
game  law,  and  he  brings  certiorari  to  review 
the  judgment    Reversed. 

Argued  June  term,  1897,  before  GARRI- 
SON and  LIPPINCOTT,  JJ. 


G.  A.  Bourgeois,  for  prosecutor. 
Harding,  for  defendants. 


J.  W. 


GARRISON,  J.  The  record  brought  up  by 
this  writ  of  certiorari  shows  a  conviction 
and  judgment  under  the  thirty-second  sec- 
tion of  the  game  law  (P.  L.  1895,  p.  482)  ren- 
dered by  the  court  of  common  pleas  upon  an 
appeal  under  this  act  The  conviction  be- 
fore us  Is  clearly  insufficient  in  that  it  does 
not  contain  the  evidence  on  which  the  court 
below  grounded  Its  action.  In  penal  pro- 
ceedings that  belong  to  the  class  styled 
"summary,"  it  is  essential  that  the  convic- 
tion should  thus  sustain  the  judgment  found- 
ed on  It  Keeler  v.  Milledge,  24  N.  J.  Law, 
145;  Handlln  v.  State,  16  N.  J.  Law,  98; 
Buck  T.  Danzenbacker,  87  N.  J.  Law,  859; 
Doughty  v.  Conover,  42  N.  J.  Law,  193;  Ly- 
ons v.  Spratford,  48  N.  J.  Law,  376;  Hoeberg 
T.  Newton,  49  N.  J.  Law,  617,  9  Atl.  751; 
Jacobus  t.  Meskffl,  56  N.  J.  Law,  255,  28  Atl. 
888. 

After  this  conviction  had  been  returned,  the 
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defendant  In  certiorari  obtained  a  rule  upon 
the  court  of  common  pleas  to  amend  Its  re- 
turn, subject  to  the  decision  of  the  supreme 
court  upon  the  question  of  practice.  The 
amended  return  sets  out  evidence  sufficient 
to  cure  in  the  above  respect  the  record  re- 
turned with  the  writ.  We  find,  however, 
no  warrant  for  such  a  practice  in  the  case 
of  summary  convictions.  They  are,  as  stat- 
ed in  Burns'  Justice,  "In  restraint  of  the 
common  law,"  so  that  "generally  nothing 
shall  be  presumed  in  favor  of  the  office  of  a 
justice  of  the  peace,  but  the  Intendment  will 
be  against  it"  The  same  author  further 
adds:  "Therefore,  where  a  special  power  is 
given  to  a  justice  of  the  peace  by  act  of  par- 
liament to  convict  an-offender  in  a  summary 
manner,  without  a  trial  by  jury,  it  must  ap- 
pear that  he  bath  strictly  pursued  that  pow- 
er; otherwise  the  common  law  will  break 
in  upon  him  and  level  all  his  proceedings." 

It  is  not  enough  in  these  summary  prosecu- 
tions that  the  power  to  convict  has  been 
strictly  pursued;  it  must,  in  and  by  the  con- 
viction, be  made  so  to  appear.  The  reason 
for  this  is  given  by  Lord  Mansfield  In  Bex 
v.  Little,  1  Burrows,  613,  in  these  words: 
"Convictions  ought  to  be  taken  strictly,  and 
It  is  reasonable  that  they  should  be  so,  be- 
cause they  must  be  taken  as  true  against  the 
defendant" 

There  is  no  analogy  between  these  convic- 
tions and  those  judgments  that  are  obtained 
In  proceedings  that  follow  the  course  of  the 
common  law,  for  in  these  latter  a  convic- 
tion by  a  jury  1b  the  orderly  proceeding  of 
record  in  the  court  of  trial  upon  which  the 
judgment  or  sentence  rests;  hence  back  of 
every  judgment  is  a  record.  In  summary 
convictions,  on  the  contrary,  the  conviction 
and  the  judgment  are  acts  of  the  same  na- 
ture, and  together  constitute  a  record,  that  is 
to  be  taken  as  true  even  to  the  extent  of  au- 
thorizing the  imprisonment  of  the  defendant 
When  this  record  Is  removed,  there  Is  noth- 
ing before  the  convicting  tribunal  by  which 
to  amend.  To  sustain  the  judgment  a  con- 
viction must  be  substituted  for  the  one  that 
has  been  removed  and  found  to  be  insuffi- 
cient This  course  would,  in  cases  of  this 
nature,  be  intolerable.  The  judgment  against 
the  defendant  must  stand  or  fall  in  this  court 
by  the  conviction  shown  by  the  record  be- 
fore us. 

Let  the  judgment  be  reversed. 


(a  N.  J.  u  3SS) 

BELLEVILLE  STONE  00.  OP  NEW  JERSEY 

▼.  COMBEN. 
(Supreme  Court  of  New  Jersey.    Feb.  21, 1898.) 

Master   and   Servant—  Action  »oa  Death  o» 

Employe — Evidence— Instructions— 

Care  and  Diligence. 

L  It  appeared  that  deceased  was  working  on 

a  ledge  of  rocks  in  defendant's  quarry  and  was 

struck  by  a  swinging  drag  rope,   knocked  off 

the  ledge,   and   killed.     The  negligence   relied 

on  was  that  the  drag  rope  was  not  properly 

30  A.^H 


supported.  Hdd  not  error  to  admit  evidence 
that  generally,  in  other  quarries,  and  also  in 
this  one,  such  drag  ropes  were  held  by  hangers 
to  prevent  them  from  swinging. 

2.  It  was  not  error  to  permit  a  witness  to  tes- 
tify that  he  first  saw  deceased  about  two  min- 
utes before  he  was  thrown  over;  that  the  next 
he  saw  was  that  he  was  lying  dead;  that  he 
was  just  alongside  of  him;  that  the  first  he 
saw  of  him,  he  was  striking  a  drill  on  top,  and 
the  next  be  was  on  the  bottom;  that  he  did  not 
see  him  struck  by  the  rope,  but  saw  him,  just 
about  two  minutes  before  it,  working,  and  did 
not  see  him  thrown  over  the  precipice. 

3.  In  an  action  for  the  death  of  an  employe, 
it  was  not  error  to  charge  that  it  was  defend- 
ant's duty  not  to  subject  deceased,  without  his 
knowledge,  to  risks  not  assumed  under  the  con- 
tract; that  an  employer  contracts  to  use  dili- 
gence to  protect  an  employe  from  ordinary  risks, 
and  for  omission  of  such  diligence  he  may  be- 
come liable  to  the  employe  for  all  damages  aris- 
ing therefrom;  and  that  a  master  should  exer- 
cise reasonable  care  to  provide  safe  machinery 
for  carrying  on  the  business  and  in  keeping 
such  machinery  in  a  safe  condition. 

4.  It  was  not  necessary  to  qualify  the  expres- 
sion "ordinary  risks"  by  the  words  "not  obvious 
to  the  employe,  and  in  regard  to  which  he  had 
not  been  warned,"  where  the  court  also  charged 
that,  when  the  employment  presents  special 
features  of  danger,  such  as  are  open  to  one  ordi- 
narily skilled  in  the  employment,  then  the  serv- 
ant also  assumes  the  risks  of  those  obvious  dan- 
gers which  be  enters  upon  in  the  employment. 

,  Error  to  circuit  court,  Essex  county;  Child, 
Judge. 

Action  by  Ann  Comben,  administratrix  of 
the  estate  of  Robert  Comben,  deceased, 
against  the  Belleville  Stone  Company  of  New 
Jersey.  There  was  a  judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Argued  February  term,  1898,  before  the 
CHIEF  JUSTICE,  and  DEPUE,  GUMMERB, 
and  LUDLOW,  JJ. 

Hayes*  &  Lambert,  for  plaintiff  in  error. 
Thomas  J.  Llntott,  for  defendant  in  error. 

DEPUE,  J.  This  was  an  action  brought 
by  the  defendant  in  error  as  plaintiff  against 
the  Belleville  Stone  Company  to  recover  dam- 
ages arising  from  the  death  of  the  deceased. 
The  deceased  was  an  employe  of  the  com- 
pany as  a  workman  In  Its'  stone  quarry.  He 
was  working  on  a  ledge  of  rocks  In  the  quar- 
ry, called  the  "pinnacle,"  and  was  struck  by 
a  swinging  drag  rope,  and  knocked  off  of  the 
ledge,  and  was  killed.  The  negligence  of  the 
company  which  is  relied  on  to  sustain  this 
action  Is  that  the  drag  rope  was  not  properly 
supported.  At  a  former  trial  the  trial  court 
nonsuited  the  plaintiff.  On  writ  of  error  the 
court  of  errors  and  appeals  reversed  the 
Judgment  of  nonsuit,  and  awarded  a  venire 
de  novo.  The  case  was  retried,  and  result- 
ed In  a  verdict  for  the  plaintiff,  and  is 
brought  before  this  court  on  assignments  of 
error  touching  the  conduct  of  the  trial.  The 
facts  In  this  case  appear  substantially  hi  the 
opinion  of  Mr.  Justice  Lipplncott  in  the  court 
of  errors  and  appeals.  Comben  v.  Stone  Co.. 
59  N.  J.  Law,  226,  36  Atl.  473. 

Upon  the  record  there  are  18  assignments 
of  error.  Of  these  but  few  require  notice. 
In  the  brief  submitted  in  behalf  of  the  plain- 


Digitized  by 


Google 


643 


80  ATLANTIC  REPORTER, 


(N.J. 


tiff  In  error  these  assignments  of  error  are 
set  out  as  relied  on: 

"First  There  should  have  been  a  nonsuit 
or  a  verdict  directed  for  the  defendant  on  the 
grounds  (a)  that  the  danger  from  the  rope 
was  an  obvious  one,  the  risk  of  which  was 
assumed  by  the  servant  in  his  contract  of 
hiring;  and  (b)  that  the  accident  was  caused 
by  the  negligence  of  a  fellow  servant"  The 
evidence  on  this  trial  at  the  close  of  the 
plaintiff's  case  was  substantially  the  same 
as  in  the  former  case,  and  the  opinion  of 
Mr.  Justice  Lippincott  holds  that  upon  the 
evidence  a  motion  to  nonsuit  should  not  pre- 
vail. 

"Second.  Evidence  of  methods  of  opera- 
tion used  in  other  quarries  was  admitted,  to 
show  that  the  method  used  by  the  defendant 
was  a  negligent  one."  Witnesses  on  the  part 
of  the  plaintiff  were  allowed  to  testify  as  to  the 
methods  generally  used  to  prevent  the  swing- 
ing of  ropes  used  for  the  purpose  that  this 
rope  was  used  for.  In  the  opinion  of  Mr. 
Justice  Lippincott  in  the  former  case  the 
learned  Judge  used  this  language:  "There  Is 
evidence  to  show  that  when  the  rope  was 
taut  It  would  not  only  be  from  eight  to  ten 
feet  above  the  head  of  the  Intestate,  but  also 
It  would  not  approach  nearer  to  him  than 
from  five  to  eight  feet  but  when  it  was 
slackened  It  was  liable  to  sweep  across  the 
ledge  or  face  of  the  rock  where  the  Intestate 
was  at  work.  It  is  in  evidence  that  In  a 
quarry  worked  close  by  this  one  by  similar 
machinery  this  drag  rope  was  held  by  hang- 
ers." In  Ate  v.  Manufacturing  Co.,  69  N.  J. 
Law,  41-45,  84  Atl.  982,  Mr.  Justice  Magie, 
In  discussing  the  master's  duty  to  his  em- 
ploye, says  that  "the  master  Is  bound  to 
make  such  inspection  as  ordinary  prudence 
requires;  that  this  would  Involve  the  use  of 
such  tests  and  devices  as  are  known  to  the 
master,  or  are  so  commonly  employed  in 
such  inspections  that  the  master  might  rea- 
sonably be  deemed  to  have  knowledge  of 
them."  The  evidence  objected  to  under  this 
head  was  presented  In  this  manner:  The  wit- 
ness, a  quarryman,  was  asked  the  question, 
"Do  you  know  what  Is  generally  used  to 
prevent  ropes  in  such  a  position  as  that  from 
swinging?"  He  answered,  "Yes,  I  do.  Q. 
What?  A.  There  Is  generally  used  a  tight 
line,  a  tight  wire  rope.  On  this  tight  wire 
rope  there  was  pulleys  or  hangers,  like  that 
(Illustrating],  that  caught  on  this  tight  wire 
rope,  and  the  sag  was  allowed,  as  it  was 
coming  back  towards  the  derrick,  or  what- 
iver  it  was—  This  thing  went  right  through 
here,  see?  like  that  Therefore,  this  tight 
rope  could  not  move  a  person  one  foot  at  the 
best.  That  was  generally  used  in  this  same 
quarry."  The  question  was  objected  to,  and 
a  motion  made  to  overrule  the  answer, 
which  was  denied  by  the  court  This  testi- 
mony was  competent  under  the  rulings  In 
this  case  in  the  court  of  errors  and  in  Ate  v. 
Manufacturing  Co.,  and  is  sustained  by  the 
decisions  of  other  courts.     Myers  v.  Iron  Co., 


160  Mass.  125-138,  22  N.  B.  631;  MurpHy  ▼. 
Greeley,  148  Mass.  196,  16  N.  E.  654;  Wheel- 
er v.  Manufacturing  Co.,  135  Mass.  204-29& 
In  Myers  v.  Iron  Co.  evidence  was  admitted 
to  show  that  other  machinery  or  appliances 
than  those  used  by  the  defendant  would 
have  been  safer.  The  court  Justified  the  ad- 
mission of  such  testimony  in  these  words: 
"In  order  to  aid  the  Jury  in  determining 
whether  the  defendant  had  exercised  reason- 
able care  in  providing  and  maintaining  the 
machinery  In  actual  use,  It  was  competent 
to  show  what  other  kinds  of  machinery  or 
appliances  were  used  elsewhere,  and  might 
have  been  used  at  the  shaft"  The  learned 
Judge,  in  his  charge  to  the  Jury,  made  no 
other  use  of  this  testimony. 

"Third.  The  charge  of  the  court  misstated 
the  duties  which  a  master  owes  to  his  serv- 
ant, to  the  prejudice  of  the  defendant."  On  this 
subject  the  charge  .of  the  learned  Judge  was  as 
follows:  "The  duty  Imposed  on  the  defendant 
company  by  the  contract  of  hiring  was  to  not 
subject  the  deceased,  without  his  knowledge 
and  consent,  expressed  or  implied,  to  risks  not 
assumed  by  him  under  the  contract  of  hiring. 
An  employer  contracts  with  his  employe  to  use 
reasonable  diligence  to  protect  him,  the  em- 
ploye, from  ordinary  risks,  and  for  omission 
of  such  diligence  or  want  of  care  the  employ- 
er may  become  liable  to  the  employe  for  all 
damages  arising  therefrom."  He  added  an 
extract  from  the  opinion  of  the  court  of  er- 
rors and  appeals,  as  follows:  "The  duty  of 
a  master  toward  a  servant  in  his'  employ  la 
to  exercise  reasonable  care  and  skill  to  pro- 
Tide  safe  machinery  and  appliances  for  car- 
rying on  the  business  in  which  he  employe 
the  servant  and  In  keeping  such  machinery 
and  appliances  in  a  safe  condition  for  such 
use,  including  the  duty  of  making  inspection 
and  tests  at  proper  intervals  whilst  the  work 
progresses."  This  Instruction  Is  substantial- 
ly In  compliance  with  the  opinion  of  Mr. 
Justice  Dixon  In  Steamship  Co.  V.  Ingebregs- 
ten,  57  N.  J.  Law,  400,  401,  31  Atl.  619,  and 
conforms  to  the  rule  uniformly  laid  down 
for  determining  the  conditions  under  which 
a  master  will  be  liable  for  injuries  sustained 
by  his  servant  The  instructions  of  the  learn- 
ed Judge  placed  the  liability  on  the  basis  of 
the  negligence  of  the  company,  namely,  to 
use  reasonable  diligence  not  to  subject  the 
deceased  to  ordinary  risks  not  assumed  by 
him.  The  criticism  on  this  Instruction,  that 
the  expression  "ordinary  risks"  should  have 
been  qualified  by  the  words  "not  obvious  to 
the  employ^,  and  In  regard  to  which  he  had 
not  been  warned,"  is  without  substance,  for 
the  learned  Judge  expressly  told  the  Jury 
that  "when  the  employment  presents  special 
features  of  dangers,  yet  of  such  a  nature  or 
character  that  they  must  be  known  to  the 
employe,  such  as  are  open  and  obvious  to 
one  ordinarily  skilled  in  the  employment 
then  the  servant  also  assumes  the  risks  of 
those  obvious  dangers  which  he  enters  upon 
voluntarily  in  taking  the  employment" 
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"Fourth.  The  evidence  of  Arthur  Flynn  as 
to  the  rope  striking  Comben  should  have 
been  stricken  out"  This  witness  testified 
that  he  saw  Comben  working  on  that  pinna- 
cle about  two  minutes  before  he  was  thrown 
over;  that  the  next  he  saw  was  he  was  lying 
down  dead;  that  be  was  just  alongside  of 
him,  "fornlnst  where  Bob  Comben  was  kill- 
ed"; "the  first  I  saw  of  him  he  was  striking 
a  drill  on  top,  and  the  next  he  was  on  the 
bottom";  that  when  he  turned  his  back  the 
deceased  was  turned  over  on  his  face;  that 
he  did  not  see  him  struck  by  the  rope,  but 
saw  him  just  about  two  minutes  before  it, 
working,  and  did  not  see  him  thrown  over 
the  precipice.  This  evidence  was  competent 
Its  effect  was  for  the  jury.  We  find  no  er- 
ror upon  the  record,  and  the  judgment  should 
be  affirmed. 


(«1  N.  J.  h.  443) 

„  STATE  (HUTCHINSON  et  si.,  Prosecutors)  v. 

MAYOR,  ETC.,  OF  BOROUGH  OF 

BELMAR  et  al. 

(Supreme  Court  of  New  Jersey.    Feb.  21,  1898.) 

Stout   Railroads— Franchise  -Grant  by   Mu- 

nioipautt— Pbocbdorb — Obdinaxob. 

1.  When  the  governing  body  of  a  municipality 
receives  a  petition  under  the  act  of  April  21, 
1896  (P.  L.  329),  for  permission  to  construct, 
operate,  and  maintain  a  street  railroad,  and  at 
a  regular  meeting  designates  a  time  and  place 
to  consider  the  application,  and  notice  is  given 
and  consents  of  landowners  are  filed,  as  requir- 
ed by  said  act  the  ordinance  granting  such  per- 
mission, after  a  hearing  of  the  matter,  may  be 
passed  at  the  time  so  designated  or  at  any  sub- 
sequent time  to  which  the  hearing  may  be  ad- 
journed. The  hearing  may  be  adjourned  from 
time  to  time  until  final  action. 

2.  A  restriction  on  a  municipality  that  an  or- 
dinance shall  be  submitted  in  writing  at  a  reg- 
ular meeting,  and  passed  at  a  subsequent  meet- 
ing, does  not  apply  to  an  ordinance  passed  un- 
der said  act. 

3.  An  ordinance  passed  under  said  act  will 
support  a  location  of  tracks  and  poles  without 
the  procedure  prescribed  by  earlier  statutes. 

4.  A  location  of  tracks  and  poles  may  be  in- 
cluded in  such  an  ordinance  or  may  be  made  by 
a  subsequent  resolution. 

5.  A  requirement  that  the  railroad  company 
shall  pay  the  incidental  expense  of  such  an  or- 
dinance, and  a  reasonable  counsel  fee,  is  not 
illegal  or  improper. 

6.  If  permission  is  asked  to  construct  a  street 
railroad  upon  a  route  partly  outside  the  juris- 
diction of  a  municipality,  it  will  be  sufficient 
to  support  a  grant  for  the  part  of  the  route 
within  Such  jurisdiction  that  consents  of  the 
owners  of  the  requisite  proportion  of  frontage 
upon  that  part  of  the  route  be  obtained  and 
fifed. 

7.  A  revocation  of  a  consent  given  under  said 
act  is  not  operative  if  notice  thereof  is  not  given 
before  the  passage  of  the  ordinance,  either  to 
the  petitioning  company  or  to  the  governing 
body  of  the  municipality.  Quaere,  is  such  a 
consent  revocable'/ 

8.  The  mayor  and  council  of  a  borough  chosen 
under  one  of  the  borough  acts  repealed  by  the 
borough  act  of  1896  (P.  L.  339),  and  exercis- 
ing local  government  at  the  time  of  the  approv- 
al of  that  act,  were  thereby  authorized  to  con- 
tinue such  government  under  the  borough  act 
of  1878  (Gen.  St.  179)  until  the  annual  election 
nnder  said  act  of  1878,  and  could  in  the  mean- 
time lawfully  proceed  nnder  said  street-railroad 


act  of  1896.    A  majority  of  the  council  consti 
tuted  a  quorum,  and  a  majority  of  a  quorum 
could  lawfully  pass  ordinances  and  resolutions. 
(Syllabus  by  the  Court) 

Certiorari  by  the  state,  at  the  prosecution 
of  Forman  S.  Hutchinson  and  others,  against 
the  mayor  and  council  of  the  borough  of 
Belmar  and  another,  to  review  an  ordinance 
of  said  borough.     Affirmed. 

Argued  at  November  term,  1897,  before 
VAN  SYCKEL,  DIXON,  and  COLLINS,  JJ. 

Aaron  E.  Johnston,  for  prosecutors.  Allan 
L.  McDermott  for  defendants. 

COLLINS,  J.  The  certiorari  In  this  cause 
brings  up  an  ordinance  of  the  mayor  and 
council  of  the  borough  of  Belmar,  granting 
to  the  Atlantic  Coast  Electric  Railroad  Com- 
pany a  location  of  tracks  upon  its  filed  route 
through  that  borough,  and  permission  to 
construct,  operate,  and  maintain  an  electric 
street  railroad  upon  the-  streets  designated 
thereto.  The  legislation  Involved  is  the  or- 
ganic law  of  the  company,  approved  March 
14, 1893,  commonly  called  the  "Traction  Act" 
(Gen.  St  3235);  and  the  act  to  regulate  the 
construction,  operation,  and  maintenance  of 
street  railroads,  approved  April  21,  1896  (P. 
L.  329).  It  was  observed  in  Camden  Horse 
Railroad  Co.  y.  West  Jersey  Traction  Co.,  58 
N.  J.  Law,  102,  32  Atl.  72,  that  no  reason 
was  perceived  why  a  location  of  tracks,  and 
permission  to  construct  operate,  and  main- 
tain a  street  railroad,  although  authorized 
by  separate  statutes,  should  not  be  embraced 
In  the  same  petition  and  ordinance,  if  all  stat- 
utory requirements  have  been  fulfilled.  That 
course  was  adopted  in  this  case,  and  was, 
we  think,  unobjectionable.  Indeed,  the  act 
of  1896  covers  the  whole  subject  and  a  pe- 
tition under  the  act  of  1893  seems  to  be  no 
longer  necessary. 

Numerous  causes  are  assigned  for  reversal. 
One  Is  that  the  ordinance  does  not  prescribe 
with  sufficient  certainty  the  manner  In  which 
and  the  places  where  the  rails,  wires,  and 
poles  of  the  railroad  shall  be  erected  and 
placed.  We  have  not  examined  the  ordi- 
nance and  accompanying  maps  in  this  re- 
gard, because  the  objection  Is  not  presented 
in  the  brief  of  counsel.  We  mention  the  sub- 
ject only  to  call  attention  to  the  fact  that 
the  act  of  1896  permits  it  to  be  dealt  with 
by  subsequent  resolution  of  the  council.  The 
objection,  therefore,  If  well  founded,  would 
not  avoid  the  general  grant  of  the  ordinance. 
Any  lndeflnlteness  in  these  details  can  be 
remedied. 

Another  complaint  is  of  a  requirement  In 
the  ordinance  that  the  railroad  company 
shall  pay  the  printing  and  other  expenses 
and  counsel  fees,  not  exceeding  $100.  It  Is 
suggested  that  this  requirement  is  against 
public  policy,  and  therefore  renders  the  ordi- 
nance void.  We  think  it  entirely  proper 
that  the  company  should  bear  these  ex- 
penses. To  exact  them  was  no  more  than 
performance  of  a  duty  to  the  public. 
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The  remaining  causes  assigned  for  reversal 
may  be  conveniently  grouped  under  three 
heads,  namely:  (1)  As  to  the  legal  author- 
ity of  the  council;  (2)  as  to  the  consent  of 
landowners;  and  (3)  as  to  the  regularity  of 
the  passage  of  the  ordinance. 

1.  Belmar  was  organized  under  the  bor- 
ough act  of  1890  (Gen.  St  p.  225),  held  un- 
constitutional at  the  November  term,  1895, 
of  the  court  of  errors  and  appeals.  Attorney 
General  v.  Borough  of  Anglesea,  58  N.  J. 
Law,  372,  83  AtL  971.  On  April  21,  1898 
(P.  L.  339),  there  was  enacted  a  statute  re- 
pealing that  act  and  other  statutes,  and  cre- 
ating every  de  facto  borough  formed  there- 
under a  borough  de  jure,  with  the  powers* 
of  the  general  borough  act  of  1878,  and  of 
all  other  general  laws  relating  to  boroughs. 
It  provided  that  the  presiding  officer  and 
members  of  the  governing  body  of  every 
such  borough  should  become  the  mayor  and 
councllmen  of  the  borough  created  In  Its 
stead,  and  should  continue  in  office  until  the 
next  succeeding  annual  borough  election. 
All  other  offices  were  declared  vacant,  and 
the  mayor  and  council  were  directed  to  fill, 
by  appointment,  all  offices  required  by  the 
general  act  of  1878.  There  had  been  an  elec- 
tion hi  Belmar  on  March  10,  1896,  and  the 
new  council  had  organized  on  the  third 
Tuesday  of  that  month.  It  Is  argued  for 
the  prosecutors  that  such  election  was  void, 
and  that  the  mayor  and  council  intended  by 
the  borough  act  of  1896  must  have  been 
those  in  office  in  November,  1895,  when  the 
act  of  1890  was  declared  unconstitutional. 
This  is  a  mistaken  view.  The  Judgment  in 
the  Anglesea  Case  had  no  effect  except  upon 
the  borough  of  Anglesea.  It  would  have  led, 
of  course,  to  a  like  Judgment  If  the  fran- 
chise of  Belmar  had  been  attacked;  but  It 
was  not  attacked,  and  the  borough  was  regu- 
larly exercising  local  government  under  the  act 
It  was  to  the  persons  in  office  at  the  time 
the  borough  act  of  1896  took  effect  that  that 
statute  applied.  Those  persons  became  the 
mayor  and  council  of  Belmar,  under  color  of 
law  at  least;  and  the  case  shows  that  they 
were,  at  the  time  of  the  petition  and  subse- 
quent passage  of  the  ordinance  in  question, 
administering  the  only  government  In  force 
within  the  borough  territory.  They  were 
the  proper  authorities  to  act  in  the  premises, 
and  their  action  cannot  be  collaterally  at- 
tacked. 

2.  Under  the  streut-rallroad  act  of  1896,  a 
grant  of  permission  to  construct,  operate,  and 
maintain  a  street  railroad  can  only  be  made 
upon  there  being  filed  with  the  clerk  of  the 
governing  body  of  the  municipality  the  con- 
sent, in  writing  (executed  and  acknowledged  as 
a  deed  must  be  to  be  recorded),  of  the  owner 
or  owners  of  at  least  one-half  In  amount,  in 
lineal  feet,  of  property  fronting  on  the  street 
through  or  upon  which  permission  to  construct 
the  railroad  Is  asked.  Some  of  the  consents 
filed  In  this  case  are  challenged  by  the  prose- 
cutors.    One,  from  L  T.  Lewis,  Is  challenged 


because,  although  he  held  record  tKle  In  his 
own  name,  he  Is  styled  In  the  consent  "trus- 
tee for  Hudson  estate,*"  and  because  he  added 
a  proviso  that  the  railroad  should  be  built  to 
a  certain  point  by  February,  1898.  Doubtless, 
Mr.  Lewis  held  the  land  under  a  trust  not  de- 
clared. The  act  provides  that  an  executor  or 
trustee  holding  the  legal  title  or  having  power 
of  sale  may  sign  the  required  consent  Mr. 
Lewis  certainly  holds  the  legal  title,  and  we 
do  not  see  how  his  consent  can  be  disregarded 
simply  because  be  says  he  Is  a  trustee.  The 
proviso  to  his  consent  did  not  nullify  It  and 
was  fully  recognized.  The  ordinance  exacts 
that  the  entire  railroad  shall  be  finished  by 
July  1,  1897,  unless  prevented  by  legal  re- 
straint Mr.  Lewis  Is  not  complaining  on  ei- 
ther ground  of  objection,  and  the  prosecutors 
cannot  complain  for  him.  Two  other  consents 
.are  challenged.  They  are  from  executors.  The 
objection  urged  Is  that  the  consents  do  not  re- 
cite that  there  Is  either  legal  title  or  power  of 
sale  In  the  executor.  The  act  does  not  re- 
quire any  such  recital.  The  council  could  sat- 
isfy Itself  on  that  point  In  the  absence  of 
proof  to  the  contrary,  we  must  presume  au- 
thority. It  is  claimed  that  some  consents  were 
revoked.  No  notice  of  revocation  •  was  given 
to  the  railroad  company,  and  only  one  such 
notice  was  given  to  the  council.'  That  one 
was  withdrawn,  and  there  was  enough  front- 
age even  if  that  revocation  should  be  upheld. 
Without  passing  on  the  right  to  revoke  con- 
sents of  the  character  of  those  given  under  the 
act  of  1896,  it  is  clear  that  mere  intention  to 
revoke  a  consent  will  not  avoid  municipal  ac- 
tion based  upon  It  There  can  be  no  complete 
revocation  of  a  consent  without  notice  to  the 
municipality  or  the  railroad  company  before  the 
passage  of  the  ordinance.  Proof  is  offered  in 
this  case  that  a  member  of  the  council  who 
opposed  the  ordinance  knew  that  revocations 
were  to  be  presented,  and  so  Informed  the 
mayor,  and  that  the  mayor  remarked  to  the 
person  handing  In  the  revocation,  afterwards 
withdrawn,  that  it  was  not  recorded  in  the  of- 
fice of  the  county  clerk,  as  the  consents  had 
been.  This  remark  seems  to  have  led  to  the 
withdrawal,  and  a  report  of  it  to  have  led  other 
persons  present,  with  unrecorded  revocations, 
to  Infer  that  It  would  be  useless  to  present 
them  to  the  council,  and  therefore  to  refrain, 
from  doing  so.  This  proof  Is  unavailing. 
There  was  no  fraud  or  deception  practiced,  and 
the  railroad  company's  vested  rights  cannot  be 
disturbed  by  reason  of  the  landowners'  mis- 
take. It  should  be  remarked  that  none  of  those 
who  contemplated  revoking  their  consents  are 
now  complaining.  The  further  objection  is 
made  that  while  it  is  true  that  consents  may 
have  been  filed  for  the  requisite  proportion  of 
frontage  on  the  streets  for  which  the  permis- 
sion to  construct  the  railroad  was  granted,  it 
Is  otherwise  as  to  the  distance  asked  for.  The 
application  carried  the  proposed  railroad  to  the 
north  line  of  the  borough.  The  ordinance 
stopped  short  of  that  point  It  Is  not  nec- 
essary to  determine  the  absolute  right  of  the 
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council  to  act  pro  tanto  where  the  application 
to  for  a  specified  route,  and  the  owners  of  the 
requisite  proportion  of  frontage  on  that  en- 
tire route  do  not-  consent  In  this  case  the 
omitted  part  of  the  route  was  on  the  county 
bridge  over  the  Shark  river,  which,  while  with- 
in the  territorial  limits  of  the  borough,  was 
not  within  Us  Jurisdiction.  It  was  as  if  the 
route  asked  for  lay  partly  without  the  borough 
limits.  Consent  of  the  owners  of  the  requisite 
proportion  of  the  frontage  within  the  council's 
Jurisdiction  was  sufficient 

8.  The  complaint  of  Irregularity  In  the  pas- 
sage of  the  ordinance  is  threefold:  First 
That  there  was  not  a  proper  hearing.  The  pe- 
tition of  the  railroad  company  was  presented  at 
a  regular  meeting  of  the  council  held  July  8, 

1886,  and  the  consideration  there  was  set  for  a 
special  meeting  on  July  28,  1886,  of  which  no- 
tice was  duly  posted  and  published.  The  hear- 
ing at  that  meeting  and  the  meeting  Itself  were 
adjourned  from  time  to  time  until  March  4, 

1887,  when  the  ordinance  was  passed.  It  was 
approved  by  the  mayor  March  8,  1897.  The 
authority  of  the  act  of  1896  Is  "that  upon  the 
date  fixed  by  such  notice,  or  upon  such  subse- 
quent date  as  the  hearing  of  the  said  matter 
may  be  adjourned  to,"  the  ordinance  may  be 
passed.  The  argument  Is  that  only  one  adjourn- 
ment Is  permissible.  This  argument  is  without 
foundation.  Continued  adjournment  of  the  hear- 
ing until  a  decision  Is  reached  Is  contemplated 
by  the  statute.  It  Is  complained  that  the  ad- 
journed special  meeting  was  sometimes  held  on 
the  night  of  a  regular  meeting  of  the  council, 
and  that  citizens  may  have  been  misled;  but  we 
see  no  Indication  of  any  misunderstanding,  and 
certainly  the  course  pursued  was  not  Illegal. 
None  of  the  prosecutors  claim  to  have  been  mis- 
led. Proof  Is  offered  of  some  statements  at  the 
bearings  of  the  company's  intentions  not  after- 
wards fulfilled,  and  of  a  failure  of  the  council 
to  consider  certain  objections  presented.  All 
mis  proof  is  Irrelevant  Second.  That  the  ordi- 
nance did  not  receive  a  sufficient  number  of 
votes.  Three  members  were  present  at  the 
meeting.  Two  voted  for,  and  one  against  the 
ordinance.  The  mayor  has  no  vote  except  In 
caseof  a  tie,  but,  as  he  approved  the  ordinance, 
It  la  clear  that  the  result  would  not  have 
been  different  had  the  absent  member  attend- 
ed and  voted  against  the  ordinance.  The  pros- 
ecutors first  Invoke  the  provision  of  the  act  of 
1890  for  a  majority  vote  of  all  the  council  to 
pass  an  ordinance;  but  that  act  has  been  re- 
pealed. They  then  point  out  that  the  act  of 
1878  provides  for  six  members  of  council,  and 
argue  that  either  there  should  have  been  two 
members  appointed  by  the  others,  or,  If  the  pow- 
er of  appointment  to  offices  given  by  the  bor- 
ough act  of  1896  did  not  extend  to  membership 
In  the  council  Itself  (as  clearly  it  did  not),  then, 
at  least  It  should  be  held  that  all  four  members, 
aa  a  majority  of  six,  were  necessary  to  a 
quorum.  We  cannot  read  this  provision  Into 
the  act  The  language  used  Is  very  plain,  The 
existing  governing  body  of  every  borough  under 
the  repealed  statute  became  an  ad  Interim  coun- 


cil to  continue  until  the  next  annual  election, 
when  a  board  of  six  members  was  to  be  elected 
under  the  act  of  1878.  In  the  meantime  the  or- 
dinary rules  governing  municipal  legislatures 
would,  of  course,  apply.  It  is  well  settled  that 
If  there  be  no  statutory  restriction,  a  majority 
of  such  a  body  Is  a  quorum,  and  that  a  majority 
of  a  quorum  may  act  McDermott  v.  Miller,  45 
N.  J.  Law,  261;  Cadmus  v.  Pagan,  47  N.  J. 
Law,  208,  4  AtL  828;  Barnert  v.  Paterson,  48 
N.  J.  Law,  395,  6  AtL  15.  Lastly.  That  when 
the  ordinance  was  first  Introduced  and  read,  the 
consents  of  landowners  had  not  been  filed,  al- 
though their  filing  was  recited  therein,  and  that 
there  were  substantial  amendments  of  the  ordi- 
nance at  the  meeting  of  Its  final  passage.  This 
objection  Is  based  upon  the  idea  that  the  ordi- 
nance could  not  be  passed  without  submission  at 
a  previous  meeting.  Even  If  this  were  so,  there 
would  be  nothing  In  the  suggestion  that  the  pro- 
viso of  the  street-railroad  act  of  1896,  that  per- 
mission to  construct  etc.,  shall  not  be  granted 
"In  whole  or  In  part"  until  the  requisite  con- 
sents are  filed,  forbids  the  introduction  of  the 
ordinance  until  such  consents  are  filed.  The 
quoted  words  refer  to  the  route,  not  to  the  pro- 
ceedings; and  It  would  be  sufficient  If  the  con- 
sents were  at  hand  when  the  ordinance  came  up 
for  final  passage,  even  If  a  submission  thereof 
at  a  previous  meeting  was  necessary.  It  may  be 
conceded  that,  If  such  previous  submission  were 
necessary,  there  could  be  no  substantial  amend- 
ment at  the  time  of  passing  the  ordinance;  but 
there  is  no  such  necessity.  The  borough  act  of 
1878  does,  Indeed,  require  that  all  ordinances 
shall  be  submitted  In  writing  at  a  regular  meet- 
ing, and  be  acted  upon  at  a  subsequent  meeting; 
but  this  requirement  is  evidently  superseded  by 
the  street-railroad  act  of  1866,  as  to  ordinances 
within  Its  purview;  for  that  statute  provides 
for  a  special  meeting  on  notice  ordered  by  the 
council,  and,  in  terms,  enacts  that,  upon  the  date 
fixed  by  the  notice,  an  ordinance  may  be  pass- 
ed granting  permission  to  construct,  maintain, 
and  operate  the  railroad,  Including  poles,  wires, 
conduits,  and  other  structures  and  appliances 
appropriate  or  necessary  therefor.  The  location 
of  tracts  and  poles  may  be  then  or  subsequently 
fixed  and  determined  by  resolution.  Of  course, 
this  may  be  done  by  the  resolution  passing  the 
ordinance.  The  effect  of  the  act  Is  to  prescribe 
a  uniform  procedure  for  all  municipalities.  We 
find  no  Illegality  In  the  ordinance  under  review, 
and  It  Is  therefore  affirmed,  with  costs. 


(69  N.  j.  u  «' 

MEW  JERSEY  ELECTRIC  BY.  CO.  v. 
MILLER. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  8,  1897.) 
Street  Railways— Collision. 
The  reply:    "I  charge  to  this  extent:    He 
ought  to  be  able  to  see  far  enough  up  the  track 
to  see  that  he  has  the  right  of  way;  and  he  has 
the  right  of  way  if  he  can  get  upon  the  track 
before  the  car  would  reach  that  {mint  if  going 
at  a  reasonable  rate  of  speed," — given  ou  a  re- 
quest to  charge  that  a  driver  of  a  vehicle,  when 
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approaching  a  street  railway  at  a  place  where 
his  view  is  impeded  by  other  vehicles,  ought  to 
wait  till  his  view  is  no  longer  thus  impeded  be- 
fore going  on  the  track, — correctly  states  the 
law;  its  meaning  being  that  a  driver  under  such 
circumstances  ought  to  reach  a  point  so  near 
the  railway  that  ne  could  see  without  impedi- 
ment far  enough  up  the  track  to  form  a  judg- 
ment whether  he  could  drive  on-  the  track  be- 
fore the  approaching  car,  running  at  a  reason- 
able speed,  would  reach  that  place,  and,  if  he 
could,  he  had  the  right  of  way.  Per  Magie,  J., 
dissenting. 

Dissenting  opinion.  For  majority  opinion, 
see  36  Atl.  885. 

MAGIE,  J.  I  find  It  impossible  to  give  to  the 
instruction  complained  of  the  meaning  attribut- 
ed to  It  by  the  majority  of  the  court.  The  In- 
struction was  given  upon  a  request  to  charge,  In 
substance,  that  a  driver  of  a  vehicle,  when  ap- 
proaching a  street  railway  at  a  place  where  his 
view  Is  Impeded  by  other  vehicles,  ought  to  wait 
until  his  view  Is  no  longer  thus  Impeded  before 
going  on  the  track.  To  this  request  the 
judge  replied:  "That  I  charge  to  this  ex- 
tent: He  ought' to  be  able  to  see  far  enough 
up  the  track  to  see  that  he  has  the  right  of 
way;  and  be  has  the  right  of  way  If  he  can 
get  upon  the  track  before  the  car  would 
reach  that  point  if  going  at  a  reasonable  rate 
of  speed."  Taken  in  connection  with  the 
request,  this  instruction  plainly  meant  that 
a  driver,  under  the  circumstances  supposed, 
ought  to  reach  a  point  so  near  to  his  pro- 
posed crossing  of  the  railway  that  he  could 
see  without  Impediment  far  enough  up  the 
track  to  form  a  Judgment  whether  he  could 
drive  upon  the  track  before  an  approaching 
car,  running  at  a  reasonable  rate  of  speed, 
would  reach  that  place.  If  he  could  do  so, 
be  had  the  right  of  way,  and  the  car  must 
yield  to  bis  crossing.  I  think  the  instruc- 
tion must  have  been  understood  In  this  sense 
by  the  Jury,  and  that  it  correctly  stated  the 
law  governing  the  rights  of  vehicles  cross- 
ing each  other's  course  in  a  public  street. 


(69  N.  J.  L.  635) 

JOHNSON  ▼.  STATE. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  22,  1897.) 

Constitutional  Law — Courts. 

Act  June  13,  1895  (P.  L.  807),  creating  a 

county  court,   is  not  unconstitutional,   though 

abolishing  the  courts  of  oyer  and  terminer  and 

of  common  pleas,   and  giving  the  jurisdiction 

had  by  them  to  the  new  court.     Per  Dixon,  J., 

dissenting. 


Dissenting   opinion, 
ee  37  Atl.  949. 


For   majority    opinion, 


DIXON,  J.  In  January,  1896,  the  plaintiff 
In  error  was  tried  and  convicted  of  murder 
of  the  first  degree,  before  a  tribunal  styled 
in  the  record  the  court  of  oyer  and  terminer 
of  the  county  of  Somerset,  held  by  a  justice 
of  the  supreme  court,  and  two  others  styled 
judges,  of  the  court' of  common  pleas  of  said 
county.     At  that  time  the  act  of  June  13, 


1895  (P.  L.  1895,  p.  807),  which  purports  to 
abolish  the  courts  of  oyer  and  terminer  and 
of  common  pleas  after  the  first  Monday  In 
December,  1895,  stood  upon  the  statute  book 
unrepealed.  For  the  reason  set  forth  by- 
Mr.  Justice  Magie  In  his  dissenting  opinion  la 
Schalk  v.  Wrlghtson,  58  N.  J.  Law,  50,  32  AU. 
820,  I  think  that  act  was  a  valid  exercise  of 
the  constitutional  power  of  the  legislature  to 
abolish  the  Inferior  courts  of  the  state,  and 
therefore  that  the  tribunal  which  tried  and 
convicted  the  plaintiff  had  no  lawful  exist- 
ence, and  consequently  no  jurisdiction. 
That  the  act  of  April  9,  1896  (P.  L  1896,  p. 
236),  could  not  validate  such  proceedings  Is 
sufficiently  maintained  by  the  opinion  of 
Chief  Justice  Beasley  In  Maxwell  v.  Goet- 
schius,  40  N.  J.  Law,  883.  The  judgment 
should  be  reversed. 


(«i  n.  J.  L.  ai) 
LIPPINCOTT  t.  FELTON. 
(Supreme  Court  of  New  Jersey.    Feb.  21, 1898.) 
Elections  — Contest  —  Fludmo  —  Fboov — Bal- 
lots. 

1.  In  a  contest  under  the  provisions  of  the 
one-hundredth  and  following  sections  of  the 
election  law,  incumbent  is  not  bound  to  file  any 
answer  to  contestant's  petition,  and  his  failure 
to  do  so  cannot  be  treated  as  a  default  entitling 
contestant  to  judgment. 

2.  The  power  of  the  circuit  court  on  such  a 
contest  does  not  extend  to  the  determination 
whether  a  vacancy  existed  in  the  office  in  re- 
spect to  which  the  contest  is  made. 

3.  Ballots  cast  in  one  voting  precinct  having 
an  official  indorsement  indicating  that  they  were 

Jirepared  for  another  precinct  were  properly  re- 
ected. 

4.  Contestant's  petition  charged  that  18  illegal 
ballots  were  cast  for  incumbent  by  persons 
whom  he  named  therein  as  known  to  him.  His 
proofs  established  the  fact  that  18  ballots  were 
cast  illegally,  but  not  by  whom  they  were  cast 
or  that  they  were  cast  by  the  persons  named  in 
his  petition.  Held,  that  these  charges  were  not 
thereby  sufficiently  proved,  and,  in  the  absence 
of  other  grounds  in  support  of  the  petition,  the 
failure  justified  its  dismissal. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Camden  county; 
Richard  T.  Miller,  Judge. 

Petition  by  Freedom  a  Lipplncott  against 
George  G.  Felton  to  contest  an  election. 
From  a  judgment  dismissing  his  petition, 
contestant  appeals.     Affirmed. 

Argued  at  November  term,  1897,  before 
MAGIE,  O.  J.,  and  DEPUB,  GUMMERE,  and 
LUDLOW,  JJ. 

Llndley  M.  Garrison  and  William  J.  Kraft, 
for  appellant  Henry  M.  Snyder  and  Fred- 
erlch  A.  Rex,  for  respondent 

MAGIE,  C.  J.  This  Is  an  appeal  from  the 
determination  of  the  Camden  circuit  in  a 
proceeding'  contesting  an  election,  under  the 
provisions  contained  in  the  election  law,  and 
found  in  section  100  and  the  following  sec- 
tions, 2  Gen.  St  1313.  Four  errors  In  law 
are  claimed  by  the  petition  to  have  occurred 
In  the  course  of  the  trial,  which  resulted  In 
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the  dismissal  of  the  petition  of  appellant, 
who  was  the  contestant. 

It  is  first  claimed  that  the  circuit  court 
should  have  found  in  favor  of  appellant 
upon  his  petition,  and,  without  going  into 
evidence,  upon  the  ground  that  the  incum- 
bent had  filed  no  answer,  and  had  not  de- 
nied the  charges  contained  in  the  petition. 
But  the  circuit  court  in  these  proceedings  is 
merely  a  part  of  the  electoral  machinery. 
Conger  v.  Convery,  52  N.  J.  Law,  417,  20  Atl. 
166;  Id.,  63  N.  J.  Law,  658,  24  Atl.  1002.  The 
act  invests  it  with  jurisdiction  of  a  limited 
character,  upon  the  filing  of  a  petition  of  the 
sort  prescribed.  It  does  not  require  the  in- 
cumbent to  file  an  answer.  Doubtless  he 
could  do  so,  but,  in  the  absence  of  any  re- 
quirement to  that  effect,  his  failure  to  do 
so  cannot  be  treated  as  a  default  which 
would  entitle  contestant  to  Judgment  The 
contestant  must  establish  the  charges  of  his 
petition  by  evidence  before  the  court  can 
make  a  determination  in  his  favor. 

It  Is  next  contended  that  the  circuit  court 
erred  In  refusing  to  determine,  preliminarily, 
whether  or  not  there  was  a  vacancy  in  the 
office  in  respect  to  which  the  contest  is 
made.  It  has  been  settled  by  the  case  be- 
fore cited  that  the  power  conferred  on  the 
circuit  court  is  limited  to  a  determination, 
not  conclusive,  of  the  result  of  an  election. 
No  power  to  determine  whether  a  vacancy 
exists  has  been  expressly  conferred,  and,  if 
such  power  could  be  conferred  by  implica- 
tion, it  would  inhere  in  the  boards  of  can- 
vassers upon  the  same  argument  which  is 
here  urged.  It  is  incredible  that  the  legis- 
lature should  have  intended  to  Invest  the 
officials  charged  with  the  determination  of 
the  results  of  an  election  with  the  power  to 
determine  whether  or  not  such  an  election 
was  required  by  law. 

It  is  further  urged  that  there  was  error 
in  determining  that  17  ballots  cast  in  the 
First  precinct  of  the  Ninth  ward,  and  which 
contained  contestant's  name  for  the  office 
which  he  seeks,  were  properly  rejected  by 
the  election  officers,  and  In  refusing  to  count 
those  ballots  for  contestants.  The  rejected 
ballots  contained  an  official  indorsement  indi- 
cating that  they  were  prepared  for  another 
precinct  of  the  same  ward.  By  the  provi- 
sions of  section  33  of  the  ballot  reform  law 
of  1890,  each  ballot  was  required  to  have 
printed  upon  Its  back  the  words,   "Official 

ballot  for ,"  and  after  the  word  "for" 

should  follow  the  designation  of  the  election 
district  or  voting  precinct  for  which  the  bal- 
lots were  prepared.  That  section,  as  finally 
amended  in  1893  (2  Oen.  St  1360),  provides 
that,  if  an  assemblyman  is  to  be  chosen  at 
the  election,  the  word  "for"  shall  be  followed 
by  the  designation  of  the  assembly  district 
but  1'  no  assemblyman  is  to  be  chosen,  It 
shall  be  followed  by  the  designation  of  the 
"township,  municipality,  ward,  or  other  sub- 
division" for  which  the  ballot  is  prepared. 
This  alteration  of  the  terms  of  the  section, 


.as  originally  passed,  first  occurred  In  an 
amendment  passed  in  1891,  and  led  Mr.  Jus- 
tice Depue,  sitting  In  the  Essex  circuit  in  a 
contestant  election  case,  to  express  a  doubt 
whether  the  law  as  altered  required  any 
designation  of  voting  precincts,  and  wheth- 
er its  term  would  not  be  satisfied  by  a  des- 
ignation of  the  township  or  municipalities 
not  divided  into  wards,  and  of  the  wards 
and  similar  subdivision,  if  any  existed.  Ul- 
rlch  v.  Freisensetner,  15  N.  J.  Law  J.  74.  I 
find  it  difficult  to  discover  what  the  word 
"subdivision"  can  be  practically  applied  to 
unless  it  be  to  voting  precincts.  But  I  deem 
it  unnecessary  to  express  any  opinion  upon 
the  terms  of  the  section  in  question  as  now 
changed.  By.  section  39  of  the  ballot  re- 
form law  (2  Gen.  St  1338),  it  is  enacted  that 
If  any  ballot  voted  shall  have  on  its  back 
any  designation  other  than  permitted  by  the 
act  whereby  it  can  or  may  be  distinguished 
from  other  ballots  cast  at  that  election,  such 
ballot  shall  be  void,  and  not  counted.  If, 
then,  section  38,  as  now  existing,  prescribes 
a  designation  which  does  not  include  voting 
precincts,  the  designation  on  these  rejected 
ballots  was  not  one  permitted  by  the  act  If 
it  does  prescribe  the  designation  of  the  vot- 
ing precinct  for  which  it  Is  prepared,  then 
the  Indorsement  is  one  permitted  by  the  act, 
but  which  plainly  conld  or  might  distinguish 
such  ballot  from  other  ballots  cast  at  the 
same  election.  For  this  reason  I  think  there 
was  no  error  in  refusing  to  count  in  this 
contest  the  ballots  which  bad  been  rejected 
by  the  election  officers  on  these  grounds. 

A  more  difficult  question  is  presented  by 
the  remaining  claim  of  appellant  By  sec- 
tion 101  of  election  law  (2  Gen.  St.  1313),  one 
of  the  grounds  whereon  an  election  may  be 
contested  is  the  reception  of  illegal  votes  at 
the  polls  sufficient  to  change  the  result  By 
section  105  of  the  same  law,  It  is  provided 
that,  when  the  reception  of  illegal  votes  is 
alleged  as  a  cause  of  contest,  the  petition 
which  the  contestant  must  file  must  set  forth 
the  names  of  the  persons  who  Illegally  voted, 
If  known!  The  petition  in  this  case  set 
forth  the  names  of  the  persons  alleged  to 
have  Illegally  voted  as  known  to  contestant. 
But  when  the  appellant  came  to  his  proof, 
he  was  unable  to  prove  that  the  persons 
named  by  him  had  voted  at  all.  All  that  he 
proved  was  that  votes  had  been  cast  In  the 
name  of  18  registered  voters  in  that  pre- 
cinct; that  17  of  such  registered  voters  did 
not  vote  at  all;  and  that  the  remaining  one 
came  In  after  his  name  had  been  voted  on, 
and  was  allowed  to  vote.  It  thus  appeared 
that  there  were  18  Illegal  ballots  received, 
but  the  evidence  fell  short  of  showing  that 
they  were  cast  by  the  persons  named  in  the 
petition,  or  that  they  contained  the  name  of 
respondent  for  the  office  for  which  he  and 
contestant  were  candidates.  The  failure  of 
contestant  to  prove  that  the  illegal  votes 
which  he  claimed  had  been  cast  for  incum- 
bent were  cast  by  the  persons  who   were 
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named  In  his  petition,  in  my  Judgment,  is  fa- 
tal to  his  contest  Tbe  act  in  question,  in 
prescribing  that  contestant  should '  set  out 
in  his  petition  the  names  of  those  who  bad 
cast  Illegal  votes  If  they  were  known  to  him, 
and  in  requiring  contestant  to  serve  upon  in- 
cumbent, 10  days  before  the  day  fixed  for 
trial,  a  copy  of  the  petition,  had  a  plain 
and  obvious  purpose.  The  purpose  was  not 
only  to  apprise  incumbent  of  the  grounds 
of  the  contest,  but  to  enable  him  to  prepare 
to  meet  the  specific  charges  by  evidence.  It 
might  thwart  that  purpose  if,  when  con- 
testant had  specifically  averred,  as  in  this 
case,  that  one  Walter  Shermai ,  not  a  quali- 
fied voter,  had  voted  upon  and  in  the.  name 
of  Samuel  Lute,  who  was  a  qualified  voter,  he 
should  be  permitted  to  show  that  some  un- 
known person  had  Impersonated  Lutz,  and 
voted  in  his  name;  for,  If  such  proof  Is  ad- 
missible and  effective,  Incumbent  could  not 
rebut  it,  even  by  the  production  of  Sherman 
to  deny  that  he  thus  voted.  Counsel  strenu- 
ously contend  that  the  real  contest  is  over 
the  Illegality  of  the  votes  cast,  and  not  as  to 
the  persons  who  cast  them.  But  this  con- 
tention ignores  the  right  of  the  incumbent 
to  prepare  his  defense  upon  the  charges  re- 
quired by  the  statute  to  be  made  known  to 
him  by  the  petition  served  or  by  such  amend- 
ment thereof  as  the  circuit  court  may  per- 
mit. This  view  of  contestant's  case  ren- 
ders it  unnecessary  to  consider  whethe*  or 
not  the  proof  offered  by  contestant,  for  the 
purpose  of  showing  that  the  18  illegal  votes 
were  cast  for  Incumbent,  was  relevant  and 
admissible;  for,  in  the  absence  of  proof  that 
those  votes  were  cast  by  the  persons  named 
by  contestant  as  known  to  him,  the  circuit 
cotirt  was  right  in  holding  contestant's  char- 
ges unproved,  and,  there  appearing  no  other 
sufficient  ground  of  contest,  in  dismissing  his 
petition.     The  Judgment  must  be  affirmed. 


(61  N.  J.  L.  801) 

MURRAY  v.  PATEBSON  BY.  CO. 
(Supreme  Court  of  New  Jersey.  Feb.  21, 1898.) 
Street  Railroads— Nkouokncb  or  Motorman. 
A  child,  about  two  years  and  nine  months 
old,  attempted  to  cross  a  public  street  in  which 
a  line  of  trolley  cars  was  operated.  There  was 
a  car  then  coming  towards  the  child.  From 
the  evidence,  the  jnry  could  Infer  that,  although 
its  power  was  off,  the  car  was  running  at  great 
speed,  occasioned  by  a  down  grade  and  its  very 
crowded  condition,  and  that,  when  the  motor- 
man  saw  the  child  start  to  cross,  he  did  not  ap- 
ply the  brakes  or  attempt  to  retard  the  speed  of 
the  car  until  the  child  fell  upon  the  track.  It 
was  run  over  before  the  car  stopped.  The  trial 
judge  was  requested  to  charge  that,  in  regulat- 
ing the  speed  of  the  car.  the  motorman  was 
not  bound  to  allow  for  the  possibility  that  a 
child  of  that  age  might  undertake  to  cross  and 
fall  upon  the  track  so  as  to  be  unable  to  get  off 
before  being  run  over.  The  request  was  given 
with  the  qualification  that  the  rate  of  speed  of 
the  car  was  otherwise  reasonable.  By  this 
qualification,  and  by  other  parts  of  the  charge, 
it  appears  that  the  case  was  tried  on  the  theory 
that,  if  the  car  was  run  at  reasonable  speed, 
the  motorman  was  not  bound  to  take  into  con- 


sideration the  possibility  of  the  fall  of  a  child* 
of  that  age  in  crossing,  while,  if  running  at  an 
unreasonable  rate  of  speed,  he  was  bound  to 
that  duty.  Upon  the  charge  the  verdict  musf 
be  taken  to  have  determined  that  the  car  was 
run  at  an  unreasonable  rate  of  speed,  and  that 
the  liability  of  defendant  was  thus  made  out. 
Held,  that  defendant  has  no  ground  of  complaint 
thereon.  But  in  declaring  this  conclusion  it 
is  not  intended  to  indicate  an  opinion  that  a 
motorman,  running  his  car  in  a  public  street, 
is  not  bound  to  consider  the  apparent  condition 
of  persons  attempting  to  cross  the  street,  and. 
if  they  appear  to  be  infants  of  tender  age,  or 
crippled,  decrepit,  or  drunken  persons,  to  regu- 
late the  speed  of  the  car  as  reasonable  prudence 
would  require,  considering  their  right  to  cross 
the  street  and  such  risks  as  might  naturally  re- 
sult from  their  apparent  condition. 
(Syllabus  by  the  Court) 

Action  by  Robert  Murray  against  the  Pater- 
son  Railway  Company  to  recover  for  per- 
sonal Injuries.  A  verdict  was  rendered  for 
plaintiff,  and  the  court  allowed  a  rule  to 
show  cause  why  a  new  trial  should  not  be 
granted. 

The  case  is  certified  here  on  the  following 
certificate  of  the  trial  Justice,  viz.:  "Passaic 
Circuit  Court  The  Paterson  Railway  Com- 
pany ads.  Robert  Murray.  In  tort  A  rule 
to  show  cause  why  a  new  trial  should  not  be 
granted  having  been  made  In  the  above- 
stated  cause,  and  It  appearing  that  the  de- 
fendant has  filed  reasons  for  granting  a  new 
trial,  and  that  the  case  Is  one  of  difficulty 
and  doubt  I,  Gilbert  Collins,  Judge  of  the 
said  Passaic  circuit  court,  do  hereby  certify 
that  the  foregoing  printed  book  Is  tbe  case 
made  and  stated  In  this  cause,  and  I  hereby 
certify  the  same  to  be  argued  at  the  bar  of 
the  supreme  court  for  its  advisory  opinion, 
upon  the  following  questions  of  law,  being 
particularly  presented  and  stated  in  said  rea- 
sons filed  as  aforesaid:  First.  Whether  It 
was  error  to  refuse  defendant's  motion  for  a 
nonsuit  Second.  Whether  It  was  error  to  re- 
fuse the  defendant's  motion  to  direct  a  ver- 
dict for  the  defendant  Third.  Whether  It 
was  error  for  the  trial  Judge  to  refuse  to 
charge  the  Jury  that  they  should  find  under 
the  evidence  that  the  Injuries  of  the  plain- 
tiff were  the  result  of  an  accident  for  which 
the  defendant  was  not  liable.  Fourth.  Wheth- 
er it  was  error  for  the  said  Judge  to  decline 
to  charge  the  Jury,  In  accordance  with  the 
defendant's  request,  as  follows:  That  even 
If  the  Jury  found  that  the  defendant  was  op- 
erating the  car  In  question  at  an-  excessive 
rate  of  speed,  such  excessive  speed  was  not 
the  proximate  cause  of  the  plaintiffs  injury. 
Fifth.  It  appearing  in  the  case  that  the 
plaintiff  was  crossing  the  track  of  the  street 
railway  operated  by  the  defendant  and  while 
so  crossing  fell  prostrate,  and  was  run  over 
and  injured  by  a  car  of  defendant  which  was 
moving  on  said  track,  and  one  question  of 
fact  being  whether  the  rate  of  speed  of  said 
car  was  unreasonable  and  excessive,  whether 
the  said  Judge  erred  Is  declining  to  charge 
in  accordance  with  the  following  requests 
of  said  defendant  on  either  of  them,  to  wit: 
(1)  That  in  regulating  the  speed  of  the  car 
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the  motorman  was  not  bound  to  allow  for 
the  possibility  that  children  under  three  years 
of  age  might  undertake  to  cross  the  track 
at  a  place  where  there  was  no  regular  cross- 
ing, and  fall  prostrate  on  the  track,  and 
thereby  be  unable  to  get  off  the  track  In 
time  to  avoid  being  run  over.  (2)  That,  In 
regulating  the  speed  according  to  the  cir- 
cumstance existing  at  the  time,  the  motor- 
man,  while  obliged  to  have  In  view  the  safe- 
ty of  persons,  Including  children,  in  crossing 
the  track  in  front  of  the  car,  was  not  obliged 
to  have  in  view  a  possibility  of  persons  so 
crossing  falling  down  upon  the  track,  and 
thereby  being  exposed  to  the  danger  of  be- 
ing run  over.  Sixth.  Whether  It  was  error 
for  the  court  to  charge  as  requested  as  afore- 
said, with  the  charges  and  qualifications  of 
the  propositions  as  set  forth  in  the  charge  of 
the  court  Seventh.  Whether  it  was  error 
for  the  court  to  charge  the  Jury  that,  if  they 
found  the  motorman  negligent  in  the  par- 
ticulars Indicated  in  said  charge,  they  should 
find  for  the  plaintiff  and  assess  his  damages. 
Eighth.  Whether  the  verdict  was  contrary  to 
the  weight  of  the  evidence.  Ninth.  Whether 
the  damages  ($10,000)  assessed  by  the  Jury 
were  excessive.  Gilbert  Collins,  Judge."  It 
appears  from  the  case  made  and  stated, 
which  has  been  certified  for  an  advisory 
opinion  on  the  questions  above  mentioned, 
that  plaintiff,  when  about  two  years  and 
nine  months  old,  was  run  over  by  a  trolley 
car  of  the  defendant  In  a  public  street  in 
Paterson.  In  consequence  one  of  his  legs 
had  to  be  amputated.  The  action  was 
brought  in  the  Passaic  circuit  to  recover  dam- 
ages for  the  injury,  and,  a  verdict  having 
been  rendered  for  plaintiff,  a  rule  to  show 
cause  why  it  should  not  be  set  aside  was 
allowed  by  the  circuit  judge. 

Argued  November  term,  1897,  before  MA- 
GLE,  C.  J.,  and  DEPUE,  GUMMERE,  and 
LUDLOW,  JJ. 

Z.  M.  Ward,  for  plaintiff.  Eugene  Steven- 
son,  for  defendant 

MAGIE,  C.  J.  The  first  four  questions  sub- 
mitted for  an  advisory  opinion  may  be  con- 
sidered together.  It  appears  from  the  evi- 
dence contained  in  the  stated  case  that  when 
his  Injury  was  received  plaintiff  was  crossing 
a  public  street  diagonally,  and  not  at  a  street 
crossing;  that  a  trolley  car  of  defendant  was 
traveling  on  Its  track  upon  that  street  to- 
wards plaintiff;  that  the  car  was  crowded 
with  passengers;  and  that  no  power  was  be- 
ing applied,  but  the  car  was  running  upon 
a  down  grade,  but  not  a  steep  grade.  There 
was  also  evidence  from  which  It  could  be  in- 
ferred that  the  car  was  running  at  a  great 
speed,  and  that,  when  plaintiff  attempted  to 
cross  the  street  within  the  view  of  the  motor- 
man,  the  latter  did  not  attempt  to  check  the 
speed  of  the  car.  The  evidence  further  show- 
ed that  plaintiff  while  running  across  fell 
upon  the  track  of  the  approaching  car.   There 


was  evidence  from  which  it  could  be  found 
that  the  motorman  then  for  the  first  time  ap- 
plied the  brake,  and  endeavored  to  arrest  the 
motion  of  the  car.  Before  plaintiff  could 
arise,  or  a  bystander,  who  ran  to  his  assist- 
ance, could  drag  him  from  the  track,  the  car 
ran  over  one  of  his  legs.  The  case  shows 
that  It  was  not  contended  at  the  trial,  and  it 
has  not  been  contended  here,  that  plaintiff 
was  capable  of  contributing  to  his  Injury  by 
his  own  negligence.  The  sole  question,  then, 
is  whether  there  was  evidence -to  go  to  the 
jury  in  respect  to  the  negligence  of  the  motor- 
man,  the  agent  of  defendant  In  the  manage- 
ment of  the  car.  Our  conclusion  is  that 
there  was  such  evidence,  and  that  it  was  prop- 
erly submitted  to  the  jury.  They  were  en- 
titled to  and  were  permitted  to  consider  the 
momentum  given  to  a  car  on  a  down  grade 
by  Its  heavy  load,  and  to  determine  whether 
or  not  it  was  running  at  a  very  high  rate  of 
speed.  They  were  then  entitled  to  consider 
whether  or  not  taking  Into  account  the  mo- 
mentum and  speed,  it  was  not  the  duty  of  the 
motorman,  as  soon  as  he  saw  plaintiff  com- 
mence to  cross  the  street  to  use  his  brake 
and  arrest  the  motion  of  the  car,  and  not  to 
postpone  that  act  until  he  saw  the  plaintiff 
fall  on  the  track. 

But  It  Is  strenuously  urged  that  this  cast 
upon  the  motorman  a  duty  greater  than  the 
law  imposes.  It  is  contended  that  as  the  evi- 
dence shows  that,  In  the  opinion  of  the  by- 
standers, plaintiff,  if  be  had  not  fallen,  would 
have  passed  the  track,  going  in  the  direction 
and  at  the  speed  he  was,  without  Injury,  no 
duty  devolved  on  the  motorman  to  take  into 
consideration  the  chance  that  a  child  of  that 
age  would  fall  upon  the  track.  Whether  a 
motorman  Is  charged  with  that  duty  when  he 
Is  running  his  car  at  a  rate  of  speed  which 
is  reasonable  cannot  be  considered,  for  the 
trial  judge  tried  the  case,  as  will  be  seen, 
upon  the  ground  that  no  such  duty  was  Im- 
posed on  the  motorman.  He  left  to  the  jury 
whether,  If  the  car  had  been  run  at  a  rea- 
sonable rate  of  speed  or  kept  under  a  control 
appropriate  to  the  momentum  and  grade,  It 
could  not  have  been  stopped  after  the  child 
fell  without  running  over  him.  So  that  the 
case  was  put  upon  the  unreasonable  rate  of 
speed,  and  the  duty  which,  under  the  circum- 
stances, grew  out  of  that  fact,  viz.  to  main- 
tain a  control  by  the  brake  which  would  stop 
the  car  within  a  reasonable  distance.  In  this 
we  perceive  no  error,  and  the  first  four  ques- 
tions must  be  answered  In  the  negative. 

The  fifth  question  asks  consideration  of  the 
refusal  of  the  trial  judge  to  charge  two  re- 
quests set  out  therein.  These  requests  re- 
late to  the  duty  of  a  motorman  In  regulating 
the  speed  of  his  car,  and  .the  judge  was  asked 
to  Instruct  the  Jury  that  the  motorman  was 
not  bound  to  consider  the  possibility  that  a 
person  who  was  crossing  the  track  in  front  of 
his  car  might  fall  upon  the  track,  without 
any  reference  to  the  rate  of  speed  at  which 
he  was  running  his  car.    The  judge  chargeo 
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the  jury  In  the  very  language  of  the  requests, 
with  the  added  statement  that  the  rate  of 
speed  must  be  otherwise  reasonable.  So  far 
as  the  case  before  us  Is  concerned,  I  think 
the  requests  were  rightly  refused.  If  a  mo- 
torman  is  running  his  car  in  a  public  high- 
way at  an  unreasonable  rate  of  speed,  and  he 
sees  a  child  of  tender  years  attempting  to 
cross  the  street  in  front  of  his  car,  I  think 
he  Is  bound  to  exercise  such  care  for  Its  safe- 
ty, under  the  circumstances,  as  reasonable 
prudence  would  require.  As  children  of  that 
age  frequently  fall,  he  is  bound  to  consider 
that  circumstance,  and,  If  prudence  requires, 
to  abate  the  unreasonable  speed.  The  fifth 
question  must  therefore  be  answered  in  the 
negative. 

The  sixth  and  seventh  questions  are  dis- 
posed of  by  what  has  been  said,  and  must  be 
also  answered  in  the  negative. 

The  eighth  and  ninth  questions  relate  to 
matters  of  fact,  and  present  no  question  of 
law  at  all.  In  my  judgment,  they  are  not 
questions  proper  to  be  certified,  under  the 
provisions  contained  in  sections  247,  248,  and 
249  of  the  practice  act.  Those  provisions 
came  under  consideration  in  the  court  of  er- 
rors in  the  case  of  a  judgment  brought  there 
by  writ  of  error  from  a  circuit  court,  which 
judgment  had  been  entered  after  a  rule  to 
show  cause  why  a  new  trial  should  not  be 
granted  had  been  allowed  and  certified  to  this 
court,  and  returned  with  the  advice  that  the 
rule  should  be  discharged.  Errors  having 
been  assigned  in  the  court  of  errors  upon  the 
advisory  opinion,  a  motion  was  made  to  strike 
them  from  the  record.  The  report  of  the 
case  indicates  that  the  motion  prevailed  by 
the  unanimous  vote  of  the.  court.  But  two 
opinions  were  delivered  exhibiting  divergent 
views.  Chief  Justice  Beasley  expressed  the 
view  that  error  could  not  be  assigned  upon 
an  advisory  opinion  of  this  court  returned  to 
the  circuit,  and  advising  the  making  absolute 
or  discharging  a  rule  to  show  cause.  Mr. 
Justice  Dixon  declared  that  error  could  be  as- 
signed upon  such  an  opinion  so  far  as  It  ex- 
pressed legal  propositions,  but  not  upon  its 
determination  of  questions  relating  to  the 
preponderance,  of  evidence  or  the  amount  of 
damages.  Railroad  Co.  v.  Nevelle,  51  N.  J. 
Law,  332,  IT  Atl.  836,  and  19  Atl.  538.  The 
view  expressed  by  the  chief  justice  may  be 
assumed  to  have  expressed  the  opinion  of  the 
majority,  for  that  is  the  opinion  stated  in  the 
syllabus,  which  was  doubtless  prepared  by 
him.  Upon  that  assumption  I  think  that,  if 
it  were  an  open  question,  it  might  be  strongly 
urged  that  the  legislation  now  contained  in 
the  three  sections  above  referred  to  was  not 
intended  to  permit  a  rule  to  show  cause  why 
a  hew  trial  should  not  be  granted,  to  be  certi- 
fied; for  there  are  clear  indications  In  the 
statute  that  what  was  permitted  to  be  cer- 
tified was  what  could  be  reviewed  by  writ  of 
;error".  But,  as  was  pointed  out  by  Mr.  Jus- 
'tlce  Dixon,  an  exposition  of  this  legislation 
:  by.  ■  contemporaneous  practice  -precluded  the 


contention  that  a  rule  to  show  pause  was  not 
within  the  Intention  of  the  acts.  The  con- 
temporaneous cases  referred  to  by  Justice 
Dixon,  in  the  opinion  mentioned,  show,  on 
examination,  that  the  questions  certified  em- 
I  ced  purely  questions  of  law.  Nor  am  I 
able  to  discover,  until  comparatively  modern 
days,  any  certified  rule  Involving  questions 
of  fact  as  to  weight  of  evidence,  amount  of 
damages,  etc.  Latterly  the  question  was  di- 
rectly presented  to  this  court  whether  a  cir- 
cuit court  could  certify  a  rule  to  show  cause 
so  as  to  require  us  to  settle  facts  in  dispute. 
The  determination  was  contrary  to  the  exist- 
ence of  such  power  In  the  circuit  court  Des- 
tefano  v.  Calandriello,  57  N.  J.  Law,  483,  31 
Atl.  385.  We  conceive  that  this  case  gov- 
erns that  now  before  us  as  to  the  questions 
8  and  9.  A  certificate  answering  the  other 
questions  will  be  made  This  will  leave  the 
circuit  court  free  to  deal  with  those  questions, 
if  he  desires. 


(61  N.  J.  L  428) 
STATE  (EMERALD  &  PHENIX  BREWING 

CO.,  Prosecutor)  v.  FOLEY. 
(Supreme  Court  of  New  Jersey.    Feb.  21,  1898.) 

Nora — Commercial  Indorsee— Presentation  fok 
Payment— Parol  Evidence. 

1.  One  who,  being  named  as  payee  in  a  nego- 
tiable promissory  note,  places  his  name  upon  the 
back  of  it  in  order  to  give  credit  to  the  maker, 
must  be  regarded  as  a  commercial  indorser 
when  the  note  is  delivered  by  the  maker  to  a 
third  party. 

2.  In  order  to  bind  an  indorser,  a  promissory 
note  payable  "on  demand  after  date"  must  be 
presented  for  payment  in  a  reasonable  time  aft- 
er its  date. 

3.  The  circumstances  to  be  considered  in  de- 
termining what  is  a  reasonable  time  for  the 
presentation  of  such  a  note  are  only  those  which 
relate  to  the  ability  of  the  holder,  excluding  any 
notion  of  credit  or  indulgence  to  the  maker. 

4.  The  rights  and  obligations  of  the  indorser 
of  a  negotiable  promissory  note  cannot  be  varied 
by  parol  evidence  of  his  oral  agreement  made 
before  or  at  the  time  of  his  indorsing  the  note. 

(Syllabus  by  the  Court) 

Certiorari  to  court  of  common  pleas,  Essex 
county;   Fort,  Judge. 

Suit  by.  the  Emerald  &  Phenix  Brewing  Com- 
pany against  Patrick  Foley  as  an  Indorser  on  a 
note.  Plaintiff  had  judgment,  and  defendant 
brings  certiorari.    Reversed. 

Argued  November  term,  1897,  before  VAN 
SYCKEL,  COLLINS,  and  DIXON,  JJ. 

William  C.  Nicoll,  for  prosecutor.  Thomas 
J.  Llntott,  for  defendant 

DIXON,  J.  The  transaction  shown  by  the 
testimony  in  the  court  of  common  pleas  was 
as  follows:  The  plaintiff's  agent,  Foley,  the 
defendant,  and  one  Kelly,  orally  agreed  togeth- 
er, on  September  4,  1895,  that  the  plaintiff 
should  lend  Kelly  $250,  for  which  Kelly  should 
give  the  plaintiff  his  note,  payable  at  a  bank  in 
•  Newark,  "on  demand  after  date,"  to  the  order 
of  Foley.  Indorsed  by  Foley  as  surety,  and 
that  Kelly  should  pay  $5  a  week  until  the  note 
was  satisfied;    that  thereupon  the  note  was  .so 
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drawn,  signed  by  Kelly,  and  Indorsed  in  blank 
by  Foley,  and  delivered  to  the  agent,  and  then 
the  plaintiff  paid  Kelly  the  $260;  that  Kelly 
afterwards  paid  weekly  installments  of  $5  each 
until  $180  were  paid,  and  then  ceased;  that 
on  June  10,  1896,  the  plaintiff  demanded  pay- 
ment of  the  note  at  the  bank,  and,  payment  be- 
ing refused,  gave  Immediate  notice  thereof  to 
Foley,  the  lndorser.  On  these  proofs  the  com- 
mon pleas  decided  that  the  lndorser  was  re- 
sponsible for  the  balance  of  the  note.  The  ln- 
dorser contends  that  such  decision  Is  errone- 
ous. 

It  seems  proper,  in  dealing  with  this  contro- 
versy, first  to  consider  the  effect  of  the  writ- 
ing. Irrespective  of  the  oral  agreement  At  the 
time  when  the  defendant  placed  his  name  up- 
on the  back  of  the  Instrument,  and  it  was  de- 
livered to  the  plaintiff,  the  writing  had  no  le- 
gal validity;  and  hence  It  was  not  a  negotia- 
ble promissory  note  owned  by  the  payee,  and 
by  htm  transferred  by  Indorsement  to  a  third 
party.  Its  legal  validity  came  Into  existence 
only  when,  -on  the  strength  of  it,  the  plain- 
tiff advanced  the  $250  to  Kelly.  The  signature 
of  the  defendant,  therefore,  lacked  this  Ingre- 
dient of  a  strict  indorsement  under  the  law 
merchant  Nevertheless  It  seems  that  the  de- 
fendant must  be  regarded  as  a  commercial  ln- 
dorser. Smith  v.  Becket  13  East,  187;  Field 
v.  Nickerson,  13  Mass.  131;  Merritt  v.  Todd, 
23  N.  Y.  28;  Jones  v.  Bank  (Pa.  Sup.)  13  Atl. 
84;  Perry  v.  Green,  19  N.  J.  Law,  61;  John* 
son  v.  Ramsey,  43  N.  J.  Law,  279.  Conse- 
quently his  obligation  to  pay,  as  evidenced  by 
his  Indorsement,  was  conditioned  upon  due  de- 
mand for  payment  being  first  made  in  accord- 
ance with  the  terms  of  the  note.  The  note 
was  payable  "on  demand  after  date."  In 
HItchlngs  v.  Edmands,  132  Mass.  338,  this  ex- 
pression was  deemed  equivalent  to  "on  de- 
mand"; but  In  Crim  v.  Starkweather,  88  N. 
Y.  340,  a  distinction  was  noted,  the  words  "on 
demand"  rendering  the  note  Immediately  due, 
while  the  words  "on  demand  after  date"  re- 
quired that  some  time  should  elapse  before  de- 
mand could  be  made,  and  therefore  before  the 
note  became  due.  The  New  York  case  com- 
ports more  exactly  with  the  terms  used,  but 
plainly  a  demand  forthwith  after  the  day  of 
the  date  would  be  In  accordance  with  the  con- 
tract 

The  question,  therefore,  on  this  note,  Is,  when, 
after  its  date  should  the  holder  make  demand 
of  payment,  and  give  notice  of  default'  to  the 
lndorser,  In  order  to  make  his  obligation  to  pay 
absolute?  The  cases  all  hold  that  that  must 
be  done  In  a  reasonable  time;  or,  as  it  Is  some- 
times stated,  the  holder  must  use  due  diligence. 
The  circumstances  to  be  considered  In  deter- 
mining whether  a  demand  has  been  made  in 
due  time  are  scarcely  suggested  by  the  phrase 
"a  reasonable  time,"  but  the  form  of  the  rule 
requiring  due  diligence  In  the  holder  indicates 
what,  In  Merritt  v.  Todd,  23  N.  Y.  28,  Chief 
Justice  Comstock  declared  to  be  the  true  prin- 
ciple,—that  It  Is  merely  the  reasonable  ability 
»f  the  holder  which  can  be  considered,  excluding 


any  notion  of  credit  or  indulgence  to  the  mak  - 
er.  On  this  principle  It  is  manifest  that  due 
demand  of  this  note  was  not  made.  There  Is 
not  the  slightest  evidence  of  any  reason,  out- 
side of  Indulgence  to  the  maker,  for  postpon- 
ing the  demand  from  September  5,  1895,  until 
June  10,  1896.  It  therefore  Is  manifest  that, 
unless  the  rights  of  the  defendant  as  lndorser 
can  be  affected  by  his  oral  agreement,  made  be- 
fore he  signed  his  name,  be  cannot  be  held  to 
pay  the  note.  In  Field  v.  Nickerson,  13  Mass. 
131,  the  opinion  seems  to  favor  the  view  that 
a  contemporaneous  understanding  between  ln- 
dorser and  indorsee  that  demand  should  be  de- 
ferred would  bind  the  lndorser;  and  In  Slse 
v.  Cunningham,  1  Cow.  397,  It  Is  said  that 
proof  of  the  Indorsees  assent  to  such  an  ar- 
rangement would  undoubtedly  preclude  him 
from  availing  himself  of  the  defense  that  de- 
mand bad  not  been  made  as  by  the  mere  terms 
of  the  note  it  ought  to  have  been.  To  the 
same  effect  Is  Jones  v.  Bank  (Pa:  Sup.)  13  Atl. 
84.  But  in  Perry  v.  Green,  19  N.  J.  Law, 
61,  Chief  Justice  Hornblower,  expressing  the 
opinion  of  this  court,  said:  "It  may  well  be 
doubted  whether  parol  evidence  of  any  agree- 
ment to  extend  the  time  of  payment,  or,  In 
other  words,  to  alter  the  force  of  a  written 
contract  would  be  admissible."  The  doctrine 
thus  doubted  seems  now  to  be  completely  re- 
pudiated In  this  state,  and  the  principle  to  be 
firmly  established  that  the  signature  upon  a  ne- 
gotiable promissory  note,  made  by  a  party 
thereto,  Imports  a  precise  agreement,  construct- 
ed by  the  law  merchant  upon  the  tenor  of  the 
note,  which  cannot  be  varied  by  parol  evi- 
dence of  any  preceding  or  contemporaneous 
oral  arrangement.  Chaddock  v.  Yanness,  85 
N.  J.  Law,  517;  Johnson  v.  Ramsey,  43  N.  J. 
Law,  279;  MIddleton  ▼.  Grnfith,  57  N.  J.  Law, 
442,  81  Atl.  405.  In  case  of  the  indorsement 
of  such  a  note  by  the  payee,  one  of  the  pro- 
visions of  his  agreement  thus  Implied  Is  that 
his  conditional  obligation  to  pay  the  debt  shall 
be  discharged  If  demand  be  not  made  of  the 
maker  according  to  the  terms  of  the  note. 

In  view  of  these  decisions,  we  must  conclude 
that  the  present  defendant's  right  to  be  dis- 
charged because  of  the  plaintiffs  failure  to  de- 
mand payment  of  the  note  before  June  10, 
1896,  could  not  be  Impaired  by  the  parol  evi- 
dence of  his  contemporaneous  agreement  for 
the  Indulgence  of  the  maker.  It  follows  tha: 
the  judgment  of  the  common  pleas  In  favor  ol 
the  plaintiff  should  be  reversed. 


(a  N.  J.  Lu  S08) 
PARKER  v.  STATE. 
(Supreme  Court  of  New  Jersey.   Feb.  21, 1898.) 

DISORDERLY     HOOSE — INTOXICATING     LlQUORS — IN- 
DICTMENT— Pleading   and   Proof — Fail- 
ure of  Defendant  to  Testify. 
1.  By  the  Werts  law,  every  sale  (without  ap- 
propriate license)  of  the  intoxicating  liquors  to 
which  that  act  applied  was  constituted  the  of- 
fense of  "keeping  a  disorderly  house."     Held. 
that  its  provisions  in  this  respect  did  not  take 
away  the  liability  to  indictment  for  the  corn- 
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mon-law  offense  of  keeping  a  disorderly  honse 
of  one  who  maintained  a  place  in  which  he  hab- 
itually sold  sach  liquors  in  violation  of  lav. 

2.  The  first  count  of  the  indictment  in  this 
case  approved  as  sufficient  under  the  provisions 
of  the  supplement  to  the  crimes  act,  approved 
March  10,  1893  (1  Gen.  St.  p.  1101). 

8.  The  act  of  1871,  now  section  8  of  the  evi- 
dence act  (2  Gen.  St.  p.  1398),  which  permits 
an  indicted  person  to  become  a  witness  in  his 
own  behalf  by  offering  himself  as  such,  does 
not,  as  do  the  act  of  congress  and  the  acts  of 
some  states  on  the  same  matter,  provide  that 
his  failure  to  offer  himself  shall  not  raise  any 
presumption  against  him,  nor  does  it,  as  do  the 
acts  of  some  states,  forbid  allusion  to  such  fail- 
ure by  counsel  or  court,  field  that,  when  facts 
haye  been  testified  to  by  witnesses  for  the  pros- 
ecution, which,  if  true,,  establish  defendant's 
guilt,  which  facts  concern  the  actions  of  de- 
fendant, and,  if  not  true,  may  be  disproved  by 
him,  his  failure  to  offer  himself  as  a  witness 
may  be  considered  and  commented  upon. 

(Syllabus  by  the  Court.) 

Error  to  court  of  quarter  sessions,  Monmouth 
county;   Conover,  Judge. 

John  K.  Parker  was  convicted  of  keeping  a 
house  in  which  he  habitually  sold  Intoxicating 
liquors  without  a  license,  and  he  brings  error. 
Affirmed. 

Argued  November  term,  1897,  before  MA- 
GIE,  C.  J.,  and  GAEBISON  and  LIPPIN- 
COTT,  JJ. 

Aaron  B.  Johnston  and  R.  T.  Stout,  for  plain- 
tiff in  error.    WUber  A.  Helsley,  for  the  State. 

MAGIE,  0.  J.  The  writ  of  error  In  this 
cause  was  returnable  In  December,  1895.  At 
the  June  term,  1898,  the  case  and  briefs  of 
counsel  were  sent  to  the  court  On  examina- 
tion, the  return  was  found  to  be  so  defective 
that  the  court  declined  to  consider  the  case, 
and  so  notified  counsel.  No  further  step  hav- 
ing been  taken,  the  court,  at  November  term, 
1897,  was  about  to  dismiss  the  writ,  when 
counsel  on  both  sides  agreed  to  an  amend- 
ment of  the  return.  The  case  was  then  ar- 
gued at  that  term  by  briefs  submitted  to  the 
judges  who  sat  In  the  court  when  it  was  first 
presented.  Out  of  the  23  assignments  of  er- 
ror, those  only  will  be  dealt  with  which  are 
deemed  to  present  any  debatable  question. 

The  first  point  raised  by  the  brief  of  counsel 
for  plaintiff  In  error  relates  to  the  sufficiency 
of  the  indictment.  It  contains  three  counts, 
and  the  record  shows  a  general  verdict  of 
guilty  as  charged.  If  any  of  the  counts  are 
free  from  objection,  it  will  be  sufficient  to  sup- 
port the  judgment  Hunter  v.  State,  40  N.  J. 
Law,  495.  It  is  unnecessary  to  express  any 
opinion  in  regard  to  the  second  or  third  counts, 
because  I  have  concluded  that  the  first  count 
is  entirely  unobjectionable.  It  charges,  In  sub- 
stance, that  plaintiff  in  error,  on  a  certain 
day,  and  on  divers  other  days  between  that 
day  and  the  day  the  Inquisition  was  taken,  Id 
a  certain  house  kept  and  maintained  by  him 
In  the  township  of  Neptune,  In  the  county  of 
Monmouth,  unlawfully  and  habitually  sold  by 
retail,  and  by  less  measure  than  a  quart,  cer- 
tain spirituous,  vinous,  malt  and  brewed  liq- 
uors which  are  specified,  to  certain  persons 


named,  and  to  divers  other  persons  unknown  to 
che  grand  jury,  without  having  a  license  for 
that  purpose.  A  brief  review  of  the  law  on 
this  subject  seems  to  establish  the  sufficiency 
of  such  a  charge.  It  has  been  settled  In  this 
state  that  a  house  In  which  unlawful  sales  of 
liquor  are  habitually  made  Is  a  nuisance,  and 
ne  who  maintains  Jt  Is  guilty  of  keeping  a  dis- 
orderly house.  Meyer  v.  State,  42  N.  J.  Law, 
145.  By  the  "Act  to  regulate  the  sale  of  spir- 
ituous, vinous,  malt  and  brewed  liquors  and  to 
repeal  an  act  entitled 'An  act  to  regulate  the  sale 
of  Intoxicating  and  brewed  liquors,  passed  March 
7,  1888,'  "  which  act  Is  commonly  known  as  the 
"Werts  Law"  (2  Gen.  St  p.  1810),  the  person 
who  sells  any  of  the  liquors  named  In  Its  title 
without  license  obtained  for  that  purpose  is 
guilty  of  the  offense  of  keeping  a  disorderly 
house.  When  that  act  was  adopted,  sales  of 
such  of  said  liquors  as  are  called  aTdent  spir- 
its were  misdemeanors,  punishable  by  fine, 
under  the  sixtieth  section  of  the  crimes  act  (1 
Gen.  St  p.  1060).  By  the  provisions  of  the 
"Act  to  regulate  the  sale  of  ale,  strong  beer, 
lager,  porter,  wine  and  other  malt  liquors  In 
the  state  of  New  Jersey,"  approved  April  4, 
1872,  the  sale  of  such  liquors  without  license 
was  prohibited  under  penalties,  and,  In  addi- 
tion, any  person  making  such  sale  without 
license  was  expressly  declared  to  be  guilty  of 
keeping  a  disorderly  house.  2  Gen.  St  p. 
1797.  This  last-mentioned  act  was  construed 
In  this  court  to  support  a  conviction  on  an  In- 
dictment for  keeping  a  disorderly  house  upon 
proof  of  a  single  sale  In  violation  of  Its  pro- 
visions. State  v.  Fay,  44  N.  J.  Law,  474.  A 
like  construction  must  be  given  to  the  Werts 
law.  That  law,  by  its  repeal  of  all  incon- 
sistent and  repugnant  acts,  and  by  the  construc- 
tion thus  given  to  It  must  be  considered  to 
have  superseded  the  acts  previously  existing 
that  provided  for  the  punishment  of  the  unli- 
censed sale  of  all  the  liquors  named  therein,  for 
the  repeal  was  unrestricted,  and  it  would  be 
absurd  to  suppose  that  the  legislature  intended 
that  every  person  selling  ardent  spirits  with- 
out license  should  be  liable  either  to  a  fine, 
under  the  sixtieth  section  of  the  crimes  act, 
or  to  the  severer  punishment  that  could  be 
Imposed  upon  the  keeper  of  a  disorderly  house, 
according  to  the  mode  in  which  the  grand  jury 
presented  the  offense.  It  results  that  the  Werts 
law  made  any  sale  of  the  liquors  to  which  It 
applied,  without  an  appropriate  license,  an  of- 
fense, and  called  that  offense  "keeping  a  dis- 
orderly house."  This  seems  an  inappropriate 
name  to  characterise  a  crime  committed  by  a 
single  act  because  .the  common-law  offense  of 
keeping  a  disorderly  house  could  only  habitu- 
ally be  committed  by  a  series  of  acts  done. 
But  the  legislative  power  was  plainly  sufficient 
to  determine  what  should  constitute  a  crime, 
and  how  such  a  crime  should  be  named  or  char- 
acterized, and  by  what  evidence  It  should  be 
proved.  .  This  result  Is  not,  In  my  judgment. 
In  conflict  with  the  decision  In  Rogers  v.  State, 
58  N.  J.  Law,  220,  33  Atl.  283;  for  the  Werts 
law,  while  making  a  single  sale  of  Intoxlcat- 
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tag  liquor  without  appropriate  license  consti- 
tute the  offense  of  keeping  a  disorderly  house, 
did  not  expressly  nor  Impliedly  take  away  or 
diminish  the  liability  to  indictment  of  one  who 
maintained  a  place  in  which  he  habitually  sold 
such  liquors  in  violation  of  law;  and  the  late 
chief  justice,  in  his  opinion,  was  dealing  with 
a  case  of  that  sort,  and  the  nature  of  the  charge 
that  was  required  in  an  indictment  for  that  of- 
fense under  the  act  next  to  be  considered. 
That  act  was  enacted  as  a  supplement  to  the 
crimes  act,  and  was  approved  March  10,  1888. 
1  Gen.  St.  p.  1101.  It  provides  that  any  in- 
dictment for  the  offense  of  maintaining  a  com- 
mon-law nuisance  or  keeping  a  disorderly  house 
under  section  102  of  the  crimes  act,  where  the 
offense  consists  wholly  in  the  unlawful  sale  of 
spirituous,  vinous,  malt,  or  brewed  liquors,  shall 
simply  charge  the  unlawful  sale  of  Intoxicating 
liquors  contrary  to  law.  In  State  v.  Schmid,  57 
N.  J.  Law,  625,  31  Aft.  280,  this  court  consid- 
ered the  last-mentioned  act  applicable  to  an  in- 
dictment charging  a  single  sale  of  intoxicating 
liquor,  and  upon  the  theory  that  the  statutory 
crime  of  keeping  a  disorderly  house  by  that 
nomenclature  came  within  the  purview  of  sec- 
tion 192  of  the  crimes  act  The  present  case, 
however,  does  not  depend  upon  the  statutory 
provisions  contained  in  the  Werts  law.  The 
charges  of  the  first  count,  if  proved  by  proper 
evidence,  would  establish  the  offense  of  keep- 
ing a  disorderly  house  without  recourse  to  that 
act  By  that  count  plaintiff  In  error  was 
charged  with  maintaining  a  house  in  a  speci- 
fied locality  (which  charge  was  sufficient  at 
common  law,— Whart  Prec.  Ind.  738),  In  which 
he  habitually  unlawfully  sold  the  liquors  nam- 
ed. This  charge  is  undoubtedly  sufficient  to 
support  the  conviction. 

Counsel  for  plaintiff  in  error  present  another 
objection  to  the  proceedings  in  this  case.  The 
indictment  charged  that  plaintiff  was  not  li- 
censed to  make  the  sales  of  liquor  of  which  he 
was  accused.  The  state  of  the  case  shows  that 
at  the  close  of  the  charge  to  the  Jury  the  counsel 
for  plaintiff  in  error  requested  the  court  to 
charge  that  the  state  was  bound  to  prove  that 
plaintiff  in  error  had  no  license  to  sell  those  liq- 
uors, which  proof  had  not  then  been  made.  The 
court  permitted  the  prosecutor  to  call  witnesses, 
and  make  proof  of  that  charge  of  the  indictment 
at  mat  time,  and  declined  to  allow  an  exception 
to  Its  ruling.  There  is,  therefore,  nothing  in  the 
bill  of  exceptions  on  which  this  assignment  can 
possibly  be  considered.  But,  if  it  could  be  con- 
sidered, It  is  obvious  that  the  course  pursued 
was  within  the  discretion  of  the  court,  and  could 
not  be  reviewed  unless  such  discretion  was  plain- 
ly abused.  Moreover,  it  Is  entirely  settled  that 
such  a  negative  averment  la  not  required  to  be 
proved  by  the  state.  Greeley  v.  dry  of  Passaic, 
42  N.  J.  Law,  87;  Jackson  v.  City  of  Camden, 
48  N.  J.  Law,  89;  PlaJhfleld  v.  Watson,  57  N. 
J.  Law,  525,  31  AU.  1040;  Whart  Cr.  Law,  { 
614. 

Another  assignment  of  error  Is  based  upon  a 
portion  of  the  charge  of  the  court,  a  general 
exception  having  been  allowed  to  the  whole 


charge.  The  court  had  stated  to  the  Jury  mat 
several  witnesses  had  testified  to  repeated,  sales 
of  the  liquors  named  In  the  Indictment  having 
been  made  by  plaintiff  In  error  to  them,  and  to 
others  In  their  presence.  Thereupon  the  court 
added:  "The  defendant  has  heard  this  evi- 
dence, but  has  remained  In  his  seat  without  at- 
tempting to  deny  or  contradict  the  testimony 
given  by  the  state's  witnesses.  Neither  has  any 
other  witness  been  called  to  refute  It  Under 
the  circumstances,  the  court  submits  the  case 
for  your  determination."  This  raises  for  the 
first  time  to  this  state  the  question  of  the  effect 
to  be  attributed  to  the  failure  of  a  defendant 
in  an  indictment  to  avail  himself  of  the  right 
accorded  by  our  statute  to  be  a  witness  in  his 
own  behalf.  An  act  of  congress  permits  a  per- 
son charged  with  an  offense  against  the  United 
States  to  be  a  competent  witness  on  his  own  re- 
quest, but  expressly  provides  that  his  failure  to 
make  such  a  request  shall  not  create  any  pre- 
sumption against  him.  1  Supp.  Rev.  St.  U.  S.  p. 
312.  The  acts  of  other  states  extending  to  an 
accused  the  privilege  of  being  a  witness  In  his 
own  behalf,  which  was  denied  at  common  law, 
generally  imposed  the  same  limitation  upon  the 
fact  of  his  failing  to  take  advantage  of  the  privi- 
lege. Some  of  those  acts  expressly  forbid  all  al- 
lusion to  such  failure  by  either  court  or  counsel. 
In  1871  our  legislature,  by  the  act  which  Is  now 
section  8  of  "the  act  concerning  evidence"  (2 
Gen.  St  p.  1398),  extended  to  the  accused  the 
same  privilege,  but  the  act  Imposed  no  restric- 
tion or  limitation.  The  accused  was  simply  ad- 
mitted to  testify  In  his  own  behalf,  if  he  of- 
fered himself  for  that  purpose.  Does  our  act, 
containing  no  express  restriction,  impliedly  pro- 
hibit consideration  and  comment  upon  the  fail- 
ure of  an  accused  to  avail  himself  of  the  privi- 
lege accorded  to  him?  I  have  reached  the  con- 
clusion that  it  does  not,  In  all  cases.  It  is 
well  settled  that  evidence  may  be  admitted 
against  an  accused  establishing  the  fact  that 
declarations  or  charges  of  his  guilt  were  made 
to  him,  and  that  he  made  no  reply,  provided 
that  the  occasion  was  such  that  a  reply  from 
him  might  be  properly  expected.  This  rule  was 
approved  by  the  supreme  court,  speaking  by 
Chief  Justice  Green,  In  the  case  of  Donnelly  v. 
State,  26  N.  J.  Law,  504,  and  by  the  court  of 
errors,  speaking  by  Justice  Ogden,  in  the  same 
case,  Id.  612.  Statements  thus  admitted  are  not 
direct  evidence  against  the  person  charged,  but 
his  conduct  when  such  statements  are  made  Is 
admissible  so  far  as  It  tends  to  show  acqui- 
escence therein  by  silence  when  he  would  nat- 
urally speak.  So,  if  such  statements  are  made 
In  the  course  of  Judicial  investigation,  In  which 
be  Is  not  called  on  to  answer  directly,  and  In 
which  his  response  would  Interfere  with  the  or- 
derly and  regular  proceedings,  his  silence  may 
not  be  proved.  1  Tayl.  Ev.  {  813.  But  when 
the  accused  is  upon  trial,  and  the  evidence  tends 
to  establish  facts  which,  If  true,  would  be  con- 
clusive of  his  guilt  of  the  charge  against  him, 
and  be  can  disprove  them  by  his  own  oath  as  a 
witness  if  the  facts  be  not  true,  then  his  silence 
would  justify  a  strong  inference  that  he  could 


Digitized  by 


Google 


6541 


89  ATLANTIC  REPORTER. 


(N.J. 


not  deny  the  charges.  Such  an  Inference  is 
natural  and  Irresistible.  It  will  be  drawn  by 
honest  Jurymen,  and  no  instructions  will  pre- 
vent it  Must  a  court  refrain  from  noticing  that 
which  Is  so  plain  and  forcible  an  indication  of 
guilt?  In  my  judgment,  there  is  no  rule  of  law 
requiring  It  The  rights  of  the  accused  are  not 
Invaded  or  denied  by  proper  comment  on  his 
silence.  There  may  be  cases  in  which  the  evi- 
dence against  the  accused  does  not  directly  af- 
fect him,  and  a  reply  from  him  could  not  neces- 
sarily be  expected.  His  failure  to  offer  himself 
as  a  witness  when  his  testimony  could  not  meet 
or  disprove  any  particular  fact  or  circumstance, 
and  could  only  consist  of  a  general  denial  of 
guilt,  probably  ought  not  to  affect  him,  and,  if 
so,  his  silence  should  not  be  commented  on  or 
considered.  But  in  a  case  such  as  that  before 
us  I  think  silence,  when  witnesses  had  proved 
unlawful  acts,  which,  if  true,  established  his 
guilt,  and  which  he  might  dispose  of  If  untrue, 
was  .capable  of  raising  an  inference  of  admission 
by  acquiescence,  and  might  be  commented  on 
with  the  strictest  regard  to  justice  and  the  rights 
of  the  accused.  No  error  being  found  in  the  rec- 
ord or  proceedings,  the  judgment  will  be  af- 
firmed. 

(SI  N.  J.  L.  174) 

STATE  (BERGEN  COUNTY  TURNPIKE  CO., 

Prosecutor)  v.  HAAS,  Tax  Collector. 
(Supreme  Court  of  New  Jersey.    Feb.  14,  1898.) 
Taxation— Turnpike  Road. 
There  was  no  statutory  authority  that  au- 
thorized the  assessor  of  a  borough  in  1896  to  tax 
the  section  of  a  turnpike  road  within  his  bor- 
ough as  so  much  real  estate  against  the  com- 
pany that  was  incorporated  to  establish  and 
maintain  such  road. 
(Syllabus  by  the  Court) 

Certiorari  by  state,  at  the  prosecution  of 
the  Bergen  County  Turnpike  Company, 
against  John  P.  Haas,  collector  for  the  bor- 
ough of  PaJrvlew,  to  review  an  assessment 
of  taxes  made  against  prosecutor.  Tax  set 
aside. 

Argued  June  term,  1897,  before  GARRI- 
SON and  LIPPINCOTT,  JJ. 

W.  M.  Johnson,  for  prosecutor.  Samuel  G. 
H.  Wright,  for  defendant 

GARRISON,  J.  Taxes  for  the  year  1896 
were  assessed  In  the  borough  of  Fairview 
against  the  Bergen  Turnpike  Company  in 
this  form:    "6  acres,  $2,100.    $65.10." 

The  proofs  show  that  the  six  acres  (after- 
wards reduced  to  four)  were  the  bed  of  the 
turnpike  road  reduced  to  acreage.  It  is  also 
shown  that  the  company  was  incorporated 
in  1802;  that  its  principal  office  is  in  Hacken- 
sack,  where  its  stockholders'  and  directors' 
meetings  are  held,  and  where,  In  previous 
years,  its  taxes  had  been  assessed  and  paid; 
that  Its  treasurer  lived  in  New  York;  and 
that  its  tolls  are  collected  In  various  town- 
ships, but  not  In  the  borough  of  Fairview. 

The  sole  question  la  whether  there  is  stat- 
utory authority  for  this  assessment 


At  an  earlier  period,  private  corporations 
were  taxed  upon  their  capital  stock  and  sur- 
plus.    P.  L.  1862,  p.  349. 

Turnpike  companies  were  taxed  under  this 
and  previous  acts.  Haight  v.  Plank-Road 
Co.,  32  N.  J.  law,  449. 

Where  the  tolls  were  collected  In  several 
townships,  the  personal  estate  of  turnpike 
companies  was  assessed  at  the  place  of  resi- 
dence of  "the  officer  authorized  to  discharge 
the  general  pecuniary  obligations  of  the  com- 
pany."    P.  L.  1864,  p.  298,  §  7. 

The  same  section  provides  that  the  real 
estate  of  Incorporated  companies  shall  be  as- 
sessed In  the  same  manner  as  that  of  indi- 
viduals; and  section  3  was  in  these  words: 
"The  term  'real  estate'  as  used  in  this  act 
shall  be  construed  to  include  all  lands,  all 
water  power  thereon  or  appurtenances  there- 
to and  all  mines,  quarries  and  all  fisheries." 

By  Act  April  11,  1866,  §  15  (P.  L.  1866,  p. 
1084),  private  corporations  were  taxable  to 
the  full  amount  of  their  stock  and  surplus: 
and  by  section  23  the  real  estate  of  such  cor- 
porations was  to  be  assessed  and  deducted 
from  the  previous  amount  or  of  the  whole 
capital  and  surplus.  Iron  Co.  v.  Yard,  42 
N.  J.  Law,  357. 

The  supplement  to  the  corporation  act  (Re 
vision,  p.  196)  which  subjected  the  real  prop- 
erty of  corporations  to  taxation  the  same 
as  that  of  an  individual  expressly  exempts 
from  its  provisions  turnpike  companies;  and 
its  repealer  affects  the  corporation  act  and 
its  supplements  alone.  Jersey  City  Gaslight 
Co.  v.  Jersey  City,  46  N,  J.  Law,  194;  New 
Jersey  Hedge  Co.  v.  Craig,  51  N.  J.  Law,  437, 
17  Atl.  941. 

This  course  of  legislation  left  turnpike  com- 
panies, if  subject  to  taxation  in  their  road- 
beds, entitled  to  have  them  assessed  in  such 
a  manner  that  the  sum  could  be  deducted 
from  the  total  amount  of  their  assessments. 

The  act  of  1895  (P.  L.  748)  provided  that  all 
real  estate  should  be  taxed  in  the  taxing  dis- 
trict in  which  it  was  situated  notwithstand- 
ing the  line  between  such  district  divide  the 
"farm"  of  an  owner.  This  act  neither  ex- 
pressly nor  by  proper  implication  affects  the 
companies  exempted  under  the  corporation 
act  of  1875.  Finally,  In  1896,  in  the  revi- 
sion of  the  corporation  act,  It  was  provided 
that  "all  real  and  personal  property  of  ev- 
ery corporation  shall  be  taxed  the  same  as 
the  real  and  personal  property  of  an  indi- 
vidual: provided  this  "action  (presumably 
"section")  shall  not  apply  to  railroad,  turn- 
pike, Insurance,  canal,  or  banking  corpora- 
tions."    P.  L.  1896,  p.  313,  §  110. 

This  Is  the  latest  law  In  effect  at  the  time 
the  assessment  in  question  was  made,  and 
it  Is  clear  that  neither  It  nor  any  that  pre- 
ceded it  authorizes  or  evinces  a  legislative 
intention  justifying  the  division  of  a  turn- 
pike roadbed  into  as  many  links  or  sections 
as  the  taxing  district  it  traverses,  and  the 
separate  assessment  of  each  as  so  much  real 
estate,  which  is  what  was  done  in  the  case 
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before  us.  Upon  the  general  relation  of  the 
prosecutor  to  the  taxing  power  other  than 
the  defendant  I  express  no  opinion.  The 
borough  of  Falrvlew  could  not  In  1896  law- 
fully Impose  the  tax  brought  up  by  this 
writ.    It  is  set  aside,  with  costs. 


en  ».  j.  u.  4m 

STATE  (TRUSTEES  OF  YOUNG  MEN'S 

CHRISTIAN  ASS'N,  Prosecutor)  v. 

CITY  OF  PATERSON. 

(Supreme  Court  of  New  Jersey.  Feb.  21, 1898.) 
Taxation— Exemptions  —  Charitable  Purposes. 
The  buildings  of  the  Young  Men's  Christian 
Association  of  the  city  of  Pateraon  are  not  used 
exclusively  for  charitable  purposes,  within  the 
meaning  of  the  act  of  May  16,  1894  (3  Gen.  St. 
p.  3320),  which  exempts  buildings  so  used  from 
taxation. 
(Syllabus  by  the  Court) 

Certiorari  by  the  state,  at  the  prosecution 
of  the  trustees  of  the  Young  Men's  Christian 
Association,  to  review  an  assessment  for  taxes. 
Assessment  affirmed. 

Argued  November  term,  1897,  before  VAN 
SYCKEL,  COLLINS,  and  DIXON,  JJ. 

Pennington  &  Beam,  for  prosecutor.  Thorn, 
aa  C.  Slmonton,  Jr.,  for  defendant 

DIXON,  J.  The  question  for  decision  in 
this  case  is  whether  the  property  of  the  pros- 
ecutors was  in  1896  exempt  from  taxation, 
under  that  clause  of  the  supplement  to  the 
tax  act  passed  May  16,  1894  (3  Gen.  St.  p. 
3320),  which  exempts  "all  buildings  used  ex- 
clusively for  charitable  purposes,  with  the 
land  whereon  the  same  are  erected,  and  which 
may  be  necessary  for  the  fair  enjoyment 
thereof."  The  case  shows  that  in  1896  the 
association  consisted  of  about  100  full  mem- 
bers, who  each  paid  an  annual  fee  of  $10;  of 
about  180  intermediate  members,  who  each 
paid  an  annual  fee  of  $7;  of  about  265  junior 
members  and  about  113  limited  members, 
who  each  paid  an  annual  fee  of  $2;  and  of 
about  23  sustaining  members,  who  each  paid 
an  annual  fee  of  $25,— making  the  aggregate 
Income  from  membership  about  $3,585.  The 
buildings  of  the  association  contain  an  au- 
ditorium, used  for  its  meetings  and  for  lec- 
tures, concerts,  entertainments,  and  similar 
purposes,  a  reading  room,  a  library,  parlors 
for  games  and  social  intercourse,  a  gymna- 
sium, bowling  alleys,  and  bath  rooms.  From 
these  sources  the  association  received  an  in- 
come of  nearly  $3,000,  and,  besides,  It  re- 
ceived "contributions"  amounting  to  $660, 
which  made  a  surplus  of  about  $200  over  its 
disbursements  for  that  year.  The  land  and 
one  of  the  buildings  were  originally  given  to 
the  association  by  Mrs.  John  Cooke.  The 
other  building  was  erected  by  the  association. 
Of  the  various  advantages  of  the  association 
the  use  of  the  reading  room  alone  is  free. 
AD  other  parts  of  the  buildings  are  for  the 
use  of  members  only,  except  that  the  bowling 
alleys  are  open  to  the  public  at  a  fixed  price 


per  game,  and  the  auditorium  is  occasionally 
rented  on  terms  satisfactory  to  the  trustees. 
In  considering  whether  these  buildings  are 
used  exclusively  for  charitable  purposes,  with- 
in the  meaning  of  the  tax  act,  we  must  bear 
In  mind  that  the  word  "charitable,"  like  most 
other  words,  Is  capable  of  different  significa- 
tions. In  the  law  relating  to  "charitable 
uses,"  It  has  a  very  wide  meaning,  resulting 
from  the  desire  of  courts  to  support  gifts 
which  are  prompted  by  a  benevolent  disposi- 
tion. In  this  sense,  a  trust  for  founding  a 
Young  Men's  Christian  Association  was  deem- 
ed charitable  in  Goodell  v.  Association,  29  N. 
J.  Eq.  32;  and  the  term  includes  religious, 
educational,  and  various  other  useful  objects, 
although  not  all  which  are  benevolent. 
Thompson's  Ex'rs  v.  Norrls,  20  N.  J.  Eq. 
489.  That  the  word  has  not  so  broad  a 
meaning  in  the  statute  we  are  now  consider- 
ing is  indicated  by  the  statute  itself,  since 
it  separately  specifies  for  exemption  many 
Institutions  which  in  this  view  are  "charlta: 
We,"  and  would  have  been  appropriately  em- 
braced in  so  general  a  term.  But  a  stronger 
reason  Is  found  In  the  rule  that,  In  all  stat- 
utes exempting  private  property  from  taxa- 
tion, words  descriptive  of  the  property  must 
receive  the  narrowest  interpretation  of  which 
they  are  reasonably  capable.  So  interpreted, 
charitable  purposes  are  eleemosynary  pur- 
poses, purposes  connected  with  the  distribu- 
tion of  charity.—l.  e.  of  aid  to  the  needy.  It 
is  impossible  to  hold  that  these  buildings  are 
in  this  sense  used  exclusively  for  charitable 
purposes.  With  slight  exceptions,  those  who 
use  them  are  not  the  recipients  of  charity, 
but  such  as  purchase  the  right  to  use  them  at 
a  price  deemed  adequate  For  these  excep- 
tions the  "contributions"  may  compensate  the 
association,  and  to  this  extent  the  buildings 
are  used  for  charitable  purposes;  but  this  is 
too  small  In  proportion  to  the  aggregate  to 
give  character  to  the  whole,  so  as  to  justify 
a  statement  that  the  purposes  are  exclusively 
charitable.  Appeal  of  City  of  Philadelphia 
(Pa.  Sup.)  15  Atl.  683.  The  tax  must  be  af- 
firmed, with  costs. 


W  N.  J.  u  m) 
STATE  ex  rel.  TRUSTEES  OF  VILLAGE  OF 
BJDGEFIELD     PARK     v.     TOWNSHIP 
COMMITTEE  OF  RIDGEFIELD  TP. 

(Supreme  Court  of  New  Jersey.    Feb.  21, 1898.) 
Township  Government. 
Under  the  provisions  of  the  supplement  of 
the  township  act,  approved  March  9,  1897  (P. 
L.  1897,  p.  33),  and  of  the  act  creating  the  town- 
ship of  Overpeck,  approved  March  23,  1897  (P. 
L.  1897,  p.  45),  the  township  of  Overpeck  is  to 
be  governed  by  a  township  committee,  notwith- 
standing the  fact  that  its  territorial  limits  are 
co-extensive  with  those  of  the  village  of  Ridge- 
field  Park. 
(Syllabus  by  the  Court) 

Application  by  the  trustees  of  the  village 
of  Ridgefield  Park  for  a  rule  for  a  man- 
damus against  the  township  committee  of 
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Rldgefleld  township  for  a  division  of  the 
township's  assets  and  debts.     Refused. 

Argued  November  term,  1897,  before  VAN 
SYCKEL,  COLLINS,  and  DIXON,  JJ. 

Ernest  Koester  and  William  M.  Johnson, 
for  relators.  Peter  W.  Stagg,  for  defend- 
ants. 

•DIXON,  J.  The  question  In  this  case  Is 
whether  the  trustees  of  the  village  of  Rldge- 
fleld Park  are  entitled,  under  the  act  of 
March  9,  1897  (P.  L.  1897,  p.  83),  to  have  the 
court  of  common  pleas  of  Bergen  county  ap- 
point commissioners  to  divide  the  assets  and 
debts  of  the  township  of  Rldgefleld  as  It  for- 
merly existed  between  that  township  as  it 
now  is  and  the  township  of  Overpeck,  which, 
by  the  act  of  March  23,  1897  (P.  L  1897,  p. 
45),  was  carved  out  of  the  township  of 
Rldgefleld.  If  only  the  acts  above  mention- 
ed be  considered,  it  is  perfectly  manifest 
that  the  trustees  have  not  snch  a  right.  The 
act  of  March  9,  1897,  is  a  supplement  to  the 
township  act,  and  provides  that,  if  the  legis- 
lature shall,  by  any  special  act  of  Incorpora- 
tion, designate  the  boundaries  of.  any  new 
township,  such  township  shall  be  governed 
by  the  provisions  of  tbe  township  act  and  its 
supplements;  that  within  two  months  after 
the  passage  of  such  act  of  incorporation  a 
township  election  shall  be  held,  at  which  a 
township  committee  shall  be  chosen;  and 
that  the  township  committee  may  apply  to 
the  court  of  common  pleas  for  the  appoint- 
ment of  commissioners  to  divide,  etc.  Sub- 
sequently, by  the  special  act  of  March  23, 
1897,  the  legislature  incorporated  the  new 
township  of  Overpeck.  Plainly,  by  force  of 
the  act  of  March  9th,  this  new  township  be- 
came subject  to  the  township  act  and  Its 
supplements,  including  the  supplement  of 
March  9,  1897,  and  a  township  committee 
elected  In  compliance  with  this  supplement 
would  be  the  proper  applicant  for  the  end 
now  sought.  These  acts  give  no  support  to 
the  claim  that  the  trustees  of  a  village  may 
make  such  an  application.  But  these  trus- 
tees base  their  right  to  make  this  application 
upon  the  fact  that  the  boundaries  of  the 
township  of  Overpeck  are  co-extenslve  with 
those  of  the  pre-existing  village  of  Rldgefleld 
Park,  and  they  Insist  that  therefore  they  pos- 
sess In  this  township  all  the  rights  and  pow- 
ers of  a  township  committee,  by  force  of  a 
statute  passed  April  IS,  1896  (P.  L  1896,  p. 
269),  which  enacts  that  "in  any  township  in 
this  state,  wherein  there  now  or  hereafter 
may  exist  any  town,  village,  or  any  munici- 
pality governed  by  a  board  of  commission- 
ers or  Improvement  commission,  the  bounda- 
ries or  territorial  limits  of  which  are  co-ex- 
tensive with  those  of  said  township,  •  *  • 
the  office  of  township  committee  of  said 
Township  is  hereby  abolished,  and  the  gov- 
erning body  of  such  town,  village  or  munici- 
pality •  •  •  is  hereby  invested  with  all 
the  powers,  duties,  privileges  and  liabilities 


by  law  conferred  upon  or  required  of  any 
such  township  committee."  We  think  this 
position  cannot  be  maintained.  It  Is  impos- 
sible to  apply  the  provisions  of  the  act  of 
1896  to  this  new  township  consistently  with 
the  provisions  of  the  act  of  March  9,  1897, 
and,  of  course,  In  such  a  conflict  the  later 
statute  must  prevail.  The  terms  of  this 
statute  Include  any  new  township  thereafter 
created  by  special  act  of  the  legislature,  and 
we  are  not  authorized  to  ingraft  upon  those 
terms  an  exception  of  such  new  townships 
as  have  territorial  limits,  co-extensive  with 
the  boundaries  of  a  pre-existing  village. 
Furthermore,  even  the  act  of  March  23, 1897, 
by  which  this  new  township  was  created, 
evinces  a  legislative  purpose  antagonistic  to 
the  claim  of  the  relators,  for  it  enacts  that 
the  township  shall  be  subject  to  the  same 
government  as  the  other  townships  in  Ber- 
gen county,  and  that  nothing  in  the  act  shall 
be  so  construed  as  to  affect  the  village  gov- 
ernment of  the  village  of  Rldgefleld  Park. 
The  first  of  these  enactments  requires  that 
this  township  should  be  placed  under  the 
government  of  a  township  committee,  as  are 
the  other  townships  in  Bergen  county,  and 
the  second  requires  that  the  village  govern- 
ment of  the  village  should  not  be  affected, 
either  by  Increasing  or  diminishing  its  pow- 
ers and  duties.  The  design  seems  to  be 
that,  as  the  village  government  had  previ- 
ously coexisted  with  that  of  the  township  of 
Rldgefleld,  so  now  it  should  co-exist  with 
that  of  the  township  of  Overpeck.  The 
mandamus  prayed  for  must  be  refused. 


(81  N.  J.  U  463) 
STATE  ex  rd.  HERRICK  v.  HOOS,  Mayor. 
(Supreme  Court  of  New  Jersey.    Feb.  21, 1898.) 

Municipal  Corporations — Appointmbnt  or  Or- 
riOKRS. 
In  Jersey  CXtv  it  is  not  requisite  to  the  va- 
lidity of  the  appointment  or  employment  of  of- 
ficers, clerks,  or  other  persons  by  the  board  of 
street    and    water    commissioners    that    there 
should  be  a  concurrence  therein  of  the  board  of 
finance. 
(Syllabus  by  the  Court.) 

Petition  by  the  state  of  New  Jersey,  ex  rel. 
William  Herrick,  for  a  mandamus  against 
Edward  Hoos,  mayor  of  Jersey  City.  Per- 
emptory mandamus  awarded. 

Argued  November  term,  1897,  before  VAN 
SYCKEL,  DIXON,  and  COLLINS,  JJ. 

Fagen  &  Murphy,  for  relator.  W.  P.  Doug- 
lass and  John  A.  Blair,  for  defendant 

COLLINS,  J.  The  mayor  of  Jersey  City 
refuses  to  sign  a  warrant  for  the  relator's 
pay  as  extra  clerk  in  the  water  department 
of  Jersey  City  for  the  month  of  June,  1897, 
notwithstanding  the  fact  that  tbe  board  of 
street  and  water  commissioners,  after  consid- 
ering his  reasons  for  disapproval,  has  order- 
ed the  claim  paid.  This  refusal  la  not  jus- 
tifiable under  tbe  law  on  the  subject  (1  Gen. 
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St.  p.  493),  unless  the  claim  Is  without  legal 
foundation.  The  relator  was  employed  by 
resolution  of  the  board  approved  by  the 
mayor,  and  has  rendered  the  service  he  en- 
gaged to  perform.  The  mayor  will  not  con- 
sent to  payment  therefor,  because  since  he 
united  In  the  employment  he  has  been  advis- 
ed that  such  employment  was  illegal,  for 
lack  of  concurrence  of  the  board  of  finance. 
The  water  department  of  Jersey  City  is  con- 
trolled, under  the  act  of  1889,  accepted  by 
the  legal  voters  of  the  city  (In  re  Cleveland, 
52  N.  J.  Law,  188,  Id  AtL  17),  by  a  board 
of  street  and  water  commissioners  succeed- 
ing with  enlarged  powers  the  board  of  public 
works,  created  by  the  city  charter.  Section 
7  of  the  act  a  Gen.  St  p.  781,  pi.  1819)  au- 
thorizes the  board  to  employ  or  appoint  from 
time  to  time  such  engineers,  surveyors, 
clerks,  and  other  persons  to  aid  them  in  the 
execution  of  the  act  as  they  may  deem  neces- 
sary, or  as  may  be  authorized  or  required 
by  law  for  the  city,  and  to  fix  their  com- 
pensation. It  is  argued  by  counsel  for  the 
mayor  that  this  grant  of  power  is  limited  to 
such  employes  as  were  authorized  or  requir- 
ed for  the  city  by  some  pre-existing  law. 
We  cannot  so  read  the  statute.  The  legisla- 
ture meant  to  preserve  existing  offices,  but 
not  to  restrict  the  board  to  filling  those  only. 
No  other  interpretation  can  give  full  effect 
to  all  the  words  of  the  grant  A  later  law, 
passed  In  1891  (1  Gen.  St  p.  467,  pi.  39),  con- 
firms and  perhaps  extends  the  power  of  the 
board  on  this  subject  but  enacts  that  where 
there  exists  the  requirement  of  concurrence 
of  some  other  board  In  any  action  of  the 
board  of  street  and  water  commissioners, 
that  statute  shall  not  be  construed  as  dis- 
pensing with  such  concurrence.  It  Is  con- 
tended that  In  official  employment  a  concur- 
rence of  the  board  of  finance  was  and  is  re- 
quired In  Jersey  City.  The  act  of  1889  was 
not  repealed  or  superseded  by  the  act  of 
1891,  but  even  If  It  were,  there  would  still 
be  no  support  for  this  contention.  By  the 
city  charter,  concurrence  of  a  board  of  fi- 
nance and  taxation,  succeeded  under  the  act 
of  1889  by  the  present  board  of  finance,  was 
required  In  the  employment  of  others  than 
certain  specified  officers  (P.  L.  1874,  p.  512. 
I  23);  but  In  1880  a  general  act  authorized 
every  municipal  board  to  employ  Its  appro- 
priate officers  and  agents  without  the  con- 
currence of  any  other  board  (1  Gen.  St  p. 
570,  pi.  535).  This  act  Is  met  by  the  argu- 
ment that  it  extends  only  to  officers  and 
agents  then  authorized  by  law.  That  argu- 
ment has  not  prevailed  with  this  court.  We 
think  the  act  operates  as  well  on  subsequent 
authority.  Lastly,  we  are  referred  to  a  stat- 
ute passed  In  1881  (1  Gen.  St.  p.  654,  pi.  933), 
which  enacts  that  no  motion,  resolution,  or 
order  concerning  the  Issuing  of  water  scrip 
or  bonds,  or  the  control  and  cognizance  of  the 
structures  and  property  connected  with  the 
supply  and  distribution  of  water  or  the  sup- 
plying, sale,  and  use  of  water,  In  any  city  in 
?.»  A.— £2 


this  state,  shall  be  of  any  force  or  effect 
unless  the  Bame  shall  be  concurred  In  by  the 
board  of  finance  and  taxation  or  other  board 
having  control  of  the  fiscal  department  of 
said  city.  It  would  be  a  very  forced  con- 
struction that  would  extend  the  limitation  of 
this  act  to  the  employment  of  officers  and 
agents,  especially  In  the  light  of  the  legisla- 
tion of  the  previous  years  dealing  with  that 
subject  and  left  unrepealed.  We  cannot 
adopt  It  We  see  no  force  in  the  mayor's  ob- 
jection to  signing  the  relator's  warrant,  and 
we  therefore  award  a  peremptory  mandamus 
for  Its  signature;  but  Inasmuch  as  there  Is 
no  question  of  the  good  faith  of  the  objection 
made,  as  It  was,  by  a  public  officer  In  the 
line  of  his  duty  as  he  conceived  it  no  costs 
will  be  allowed. 


(O  N.  J.  U  429) 

STATE  (BAISLEY,  Prosecutor)  v.  UNIVER- 
SAL DRIER  &  DIGESTER  CO. 
(Supreme  Court  of  New  Jersey.    Feb.  21,  1898.) 

Nbw  Trial— Grant  bt  District  Court. 

The  docketing  in  the  court  of  common  pleas 
of  the  judgment  of  a  district  court  does  not  pre- 
scribe the  granting  by  the  district  court  of  a 
new  trial  of  the  cause  in  which  the  judgment 
was  rendered. 
(Syllabus  by  the  Court) 

Certiorari  to  Camden  district  court 
Certiorari  by  the  state,  on  the  prosecution  of 
John  Balsley,  against  the  Universal  Drier  & 
Digester  Company,  to  review  the  order  grant- 
ing a  new  trial  by  a  district  court  after  Its 
judgment  in  the  cause  had  been  docketed  In 
the  court  of  common  pleas.  Order  affirmed. 
Argued  November  term,  1897,  before  VAN 
STOKEL  DIXON,  and  COLLINS,  JJ. 

J.  J.  Orandall,  for  plaintiff.  J.  F.  Harned, 
for  defendant. 

COLLINS,  J.  The  district  court  of  the 
city  of  Camden  granted  a  new  trial  after  its 
judgment  In  the  cause  had  been  docketed  In 
the  court  of  common  pleas.  Its  jurisdiction 
so  to  do  is  now  challenged  by  the  plaintiff  in 
certiorari.  No  provision  was  made  in  the 
original  act  constituting  district  courts,  for 
the  granting  of  a  new  trial.  If  such  a  pow- 
er rested  in  Implication,  it  is  probable  that  it 
could  not  be  exercised  after  the  authorized 
docketing  of  the  judgment  In  the  common 
plea;  for  by  section  79  (1  Gen.  St  p.  1228)  It 
was  enacted: 

"Sec.  79.  That  after  such  judgment  shall 
be  docketed  in  the  court  of  common  pleas 
no  execution  shall  Issue  thereon  out  of  any 
district  court,  nor  shall  any  proceedings  be 
had  except  the  due  and  proper  granting  of 
an  appeal  or  certiorari." 

The  suit  shown  in  the  record  before  us 
was  one  within  the  extended  jurisdiction 
conferred  by  Act  March  27,  1882  (1  Gen.  St 
p.  1250).  The  practice  thereunder  is  that 
of  the  circuit  courts,  so  far  as  la  applicable, 
except  In  cases  of  express  provision  other- 
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wise.  Circuit  courts,  of  course,  can  grant 
new  trials,  but  It  is  not  necessary  to  con- 
strue that  act  or  consider  its  limitation.  Lat- 
er legislation  now  controls  in  all  cases,  and 
was  in  force  when  the  suit  was  brought.  It 
is  In  the  form  of  a  supplement  to  the  act 
constituting  district  courts,  and  covers  many 
points  of  practice.  The  pertinent  section 
reads  as  follows  (1  Gen.  St.  p.  1256,  pi.  233): 

"Sec.  10.  That  In  every  case  which  within 
one  year  heretofore  shall  have  been  or  which 
shall  hereafter  be  tried  In  any  of  said  courts, 
the  judge  may  if  he  sees  fit  order  a  new 
trial  to  be  had  upon  such  terms  as  he  shall 
think  reasonable,  and  in  the  meantime  stay 
proceedings,  and  for  the  purposes  of  this  act, 
every  such  court  shall  be  a  continuous  court 
of  record." 

We  are  asked  to  so  construe  the  language 
of  this  statute  as  to  limit  its  broad  grant  of 
power  by  subjecting  it  to  the  seventy-ninth 
section  of  the  original  act  We  think  that 
the  language  used  accords  with  the  legis- 
lative intent,  and  that  there  is  neither  room 
for  nor  need  of  construction.  The  power 
granted  was  meant  to  be  unlimited. 

The  order  of  the  district  court  is  affirmed, 
with  costs. 


(II  N.  J.  L.  468) 

STATE  (MAYOR,  ETC.,  OF  CITY  OF  NEW- 
ARK, Prosecutor)  v.  INHABITANTS  OF 
TOWNSHIP  OF  BELLEVILLE  et  al. 

(Supreme  Court  of  New  Jersey.  Feb.  21, 1898.) 
Taxation  —  Exemption  or  Municipal.  Propertt. 
The  exemption  from  taxation  of  the  prop- 
erty of  the  counties,  townships,  cities,  and  bor- 
oughs of  this  state  (3  Gen.  St.  p.  3320,  pi.  200) 
is  not  limited  to  property  used  for  public  pur- 
poses. 
(Syllabus  by  the  Court) 

Certiorari  by  the  state,  at  the  prosecution 
of  the  mayor  and  council  of  the  city  of  New- 
ark, against  the  inhabitants  of  the  township 
of  Belleville,  Essex  county,  and  others,  to 
review  a  levy  of  taxes  on  city  property.  Set 
aside. 

Argued  at  November  term,  1897,  before 
VAN  SYCKKL,  DIXON,  and  COLLINS,  JJ. 

Frederick  T.  Johnson,  for  prosecutor.  Oli- 
ver H.  Perry,  for  defendants. 

COLLINS,  J.  Review  by  this  court  is  in- 
yoked  of  taxes  assessed  by  the  authorities  of 
the  township  of  Belleville,  in  the  county  of 
Essex,  in  the  years  1894,  1895,  1896,  and 
1897,  upon  property  situate  within  the  terri- 
tory of  that  township,  owned  by  the  city  of 
Newark.  Some  of  the  property  Is  held  with- 
out express  authority  of  law;  some  is  held 
for  sale,  and  meanwhile  rented,  Its  original 
use  being  no  longer  necessary;  and  none  Is 
used  for  any  present  public  purpose.  In 
Freeholders  v.  Collins,  87  Atl.  623,  this  court 
held  that  the  statute  (3  Gen.  St  p.  .3320,  pt 
200)  exempting  from  taxation  the  property 
«f  the  counties,  townships,  cities,  and.  bor- 


oughs of  this  state  extends  to  extraterritorial 
holdings  used  for  public  purposes,  although 
acquired  without  specific  legal  authority. 
The  only  question  therefore  now  before  us 
Is  whether  municipal  property  not  used  for 
public  purposes  Is  taxable  notwithstanding 
the  statute.  The  decision  cited  foreshadow- 
ed a  negative  answer  to  this  question  when 
it  should  arise,  as  did  also  the  earlier  case 
of  Commissioners  v.  Gaffney,  34  N.  J.  Law, 
131;  and  logically  such  must  be  the  answer. 
Implied  exemption  from  a  general  taxing 
law,  of  public  property,  is,  Indeed,  condition- 
ed upon  public  use.  A  municipality  may 
have  a  mere  proprietary  ownership,  which 
would  come  within  the  law.  It  is  otherwise 
as  to  an  express  exemption.  There  the  leg- 
islative will  has  been  declared,  and  must 
control.  The  judicial  function  then  is  mere 
Interpretation.  ■  In  the  statute  we  must  now 
Interpret  it  has  been  enacted  that  the  prop- 
erty of  cities— all  of  it  not  a  part  only— shall 
be  exempt  from  taxation.  We  have  no  right 
to  interpolate  a  limitation.  There  is  no  am- 
biguity in  the  language  of  the  statute.  To 
construe  it  so  as  to  accord  with  what  the 
court  might  think  ought  to  have  been  en- 
acted, and  would  have  been  enacted  had  at- 
tention been  directed  to  this  phase  of  the 
subject,  would  be,  not  to  exercise  our  power 
to  declare,  but  to  usurp  power  to  make  the 
law.  No  previous  decision  of  this  court  has 
disposed  of  this  question.  Newark  v.  Olin 
ton  Tp.,  49  N.  J.  Law,  871,  8  Atl.  296,  turned 
on  the  exemption  of  graveyards.  In  New- 
ark v.  Verona  Tp.,  59  N.  J.  Law,  94,  34  Atl. 
1060,  there  was  a  public  use,  and  the  prop- 
erty was  held  exempt  Other  cases  cited 
relate  to  property  held  by  railroad  and  other 
private  corporations,  and  are  therefore  not 
applicable.  As  to  such  corporations,  the  le- 
gal implication  Is  In  favor  of  the  tax,  and 
exemptions  are  construed  accordingly,  while 
as  to  public  corporations  the  general  impli- 
cation is  the  opposite.  The  taxes  will  be  set 
aside,  with  costs. 


en  h.  j.  u  382) 
CAMPBELL  v.  NEW  JERSEY  DRY-DOCK 
&  TRANSPORTATION  CO. 

(Supreme  Court  of  New  Jersey.    Feb.  28,  1898.) 

Iitjobt  to  Sbbvaut— Liability  o»  Hum- D» 
rsoTivs  Applianoss. 
A  master  who  furnishes  to  his  servant  safe 
and  suitable  appliances  with  which  to  do  the 
work  upon  which  he  is  engaged  is  not  respon- 
sible for  injuries  received  by  the  servant  by 
reason  of  defects  in  appliances  substituted,  by 
a  fellow  servant   for  those  furnished  by  the 
master. 
(Syllabus  by  the  Court) 

Action  by  James  Campbell  against  the  New 
Jersey  Dry-Dock  &  Transportation  Company 
for  personal  injuries.  Plaintiff  had  a  verdict, 
and  the  trial  judge  granted  a  rule  to  show 
cause  why  the  verdict  should  not  be  set  aside, 
and  a  new  trial  granted.  Rule  made  absolute, 
and.a  new  trial  .ordered. 
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Argued  November  term,  1887,  before  MA- 
GIE,  C.  J.,  and  DEPUE,  GUMMERE,  and 
LUDLOW,  JJ. 

Johnson  &  German,  for  plaintiff.  Frederick 
C.  Marsh,  for  defendant. 

GUMMERE,  J.  The  plaintiff  la  a  ship  car- 
penter In  the  employ  of  the  defendant  com- 
pany. While  at  work  with  other  employes  of 
the  company,  lowering  a  tank  into  the  hold  of 
the  Wllkesbarre,  a  vessel  which  was  laid  up  In 
the  dry  dock  for  repairs,  one  of  the  hooks  on 
the  tackle  which  was  being  used  for  lowering 
the  tank  broke,  letting  the  tank  down  on  bis 
hand,  and  crushing  it  The  liability  of  the  de- 
fendant for  this  Injury  is  sought  to  be  estab- 
lished on  the  ground  that  it  failed  to  discharge 
the  duty  which  It  owed  to  the  plaintiff  of  fur- 
nishing proper  tackle  for  the  work  In  which 
he  was  engaged,  and  of  inspecting  and  keep- 
ing It  In  repair,  and  that  this  failure  was  the 
cause  of  the  accident  The  testimony  of  the 
plaintiffs  own  witnesses  shows  that  this  claim 
is  without  support.  From  that  testimony  it 
appears  that  the  defendant  company's  tackle 
and  hooks  were  kept  In  a  shanty  in  the  com- 
pany's yard;  that  the  work  was  being  done 
under  the  supervision  of  one  John  Lyons,  who 
is  styled  the  "boss  rigger";  that  Lyons  sent 
two  of  the  men  who  were  under  him,  Long  and 
Shields,  to  get  the  tackle  and  hooks  to  be  used 
in  lowering  the  tank;  that  Shields  went  to  the 
company's  shanty,  and  got  tackle  and  hooks 
from  there;  but  that  Long,  instead  of  follow- 
ing his  example,  picked  up  a  tackle  and  hooks 
which  he  found  lying  on  the  deck  of  the  Wllkes- 
barre, and  which  belonged  to  that  vessel,  and 
not  to  the  defendant  corporation;  that  both 
sets  of  tackle  and  hooks  were  used  In  lowering 
the  tank,  one  on  each  end  of  It;  and  that  it  was 
the  hook  on  the  tackle  which  was  picked  up 
by  Long  on  the  deck  of  the  Wllkesbarre  which 
broke,  and  let  the  tank  down  on  the  plaintiff's 
hand.  These  facts  make  it  dear  that  the  de- 
fendant did  not  fail  In  the  discharge  of  the 
duty  which  it  owed  to  the  plaintiff,  of  using 
reasonable  care  to  provide  safe  and  proper 
tools  for  his  use  in  his  work,  and  to  keep  them 
safe.  It  was  not  the  company's  tackle  or 
hooks  which  broke.  For  the  condition  of  the 
one  which  did  break  It  was  not  responsible. 
In  the  case  of  Maher  v.  Thropp,  59  N.  J.  Law, 
186,  86  Atl.  1067,  the  plaintiff  sued  his  mas- 
ter for  Injuries  received  by  him  while  engaged 
in  his  master's  work.  It  appeared  that  he  was 
furnished  with  proper  Implements  to  do  the 
work,  but  that,  by  the  direction  of  his  fore- 
man, he  undertook  to  do  It  with  other  tools,  m 
consequence  of  which  he  received  the  injuries 
complained  of.  The  court  of  errors,  In  decid- 
ing the  case,  said:  "If  safe  and  proper  tools 
are  supplied  by  the  master,  he  is  not  liable  for 
an  injury  which  his  servant  receives  by  using, 
under  the  direction  of  the  foreman  over  such 
servant,  a  tool  not  furnished  for  or  adapted 
safely  to  the  work."  The  rule  laid  down  In 
Maher  r.  Thropp  governs  .the  case  before  us. 


In  fact  there  Is  even  less  merit  In  the  present 
than  in  the  cited  case;  for  In  the  latter  the 
unsafe  tool  was  used  with  the  knowledge  and 
under  the  direction  of  the  foreman,  while  In 
the  present  case  it  does  not  appear  Lyons,  the 
boss  rigger,  was  cognizant  of  the  fact  that 
Long,  Instead  of  bringing  the  needed  appliances 
from  the  company's  shanty,  had  picked  them  up 
off  the  deck  of  the  Wllkesbarre.  It  was  proved 
In  the  case  that  It  was  a  matter  of  frequent 
occurrence  for  the  company's  employes  to  use 
blocks,  tackle,  and  hooka  belonging  to  vessels 
which  were  under  repair,  Instead  of  those 
which  were  furnished  by  the  company,  and  we 
are  told  that  this  fact  establishes  the  liability 
of  the  defendant  for  the  plaintiff's  Injury.  I 
am  not  able  to  appreciate  the  force  of  this  con- 
tention. It  does  not  appear  that  the  company 
had  any  knowledge  of  this  custom  of  Its  em- 
ployes, but  even  If  R  were  otherwise,  the  re- 
sult would  be  the  same.  The  master  dischar- 
ges his  duty  to  his  servants  by  furnishing  them 
safe  and  proper  tools  to  work  with.  If  they 
see  fit  to  use  other  appliances  In  the  stead  of 
those  furnished  by  him,  they  do  so  at  their 
own  risk,  and  cannot  hold  him  responsible  if 
such  substituted  appliances  turn  out  to  be  un- 
safe for  or  unadapted  to  the  work  in  hand. 
The  Jury  having  found  for  the  plaintiff  In  this 
case,  their  verdict  should  be  set  aside,  and  a 
new  trial  ordered. 


(A  N.  J.  L.  349) 

STATE  ex  rel.  CKOOKALL  v.  MATTHEWS. 

(Supreme  Court  of  New  Jersey.    Feb.  21,  1898.1 

Statutes— Special  Acts— Repeal— Township  As- 
sessors. 
1. 8  Gen.  St.  p.  3443,  relating  to  township  as- 
sessors in  counties  of  the  nrst  class,  is  in  conflict 
with  Const,  art.  4,  §  7,  par.  11,  as  amended  in 
1875,  prohibiting  the  passage  of  special  laws 
regulating  the  internal  affairs  of  towns. 

2.  P.  L.  1896,  p.  55,  relating  to  town  assessors, 
has  no  application  to  township  assessors. 

3.  In  view  of  Const,  art.  4,  f  7,  par.  11,  as 
amended  in  1875,  prohibiting  special  legislation, 
P.  L.  1871,  p.  1371,  providing  for  the  election 
of  township  assessors  annually  in  the  township 
of  Kearney,  was  impliedly  repealed  by  P.  L. 
1891,  p.  89,  which  is  a  general  law  providing 
that  the  term  of  office  of  township  assessors 
shall  be  three  years. 

Original  proceedings  In  the  nature  of  quo 
warranto,  on  relation  of  Henry  Crookall, 
against  James  M.  Matthews.  Plaintiff  de- 
murred to  defendant's  plea.  Demurrer  over- 
ruled, and  judgment  given  for  defendant 

Argued  before  the  CHIEF  JUSTICE,  and 
DEPUE,  GUMMERE,  and  LUDLOW,  JJ. 

Joseph  Parker,  Jr.,  for  relator.  Joseph  F. 
Crowell,  for  defendant 

DEPUE,  J.  The  controversy  In  this  case 
Is  with  respect  to  the  title  of  these  parties, 
respectively,  to  the  office  of  assessor  of  the 
town  of  Kearney,  in  the  county  of  Hudson. 
The  Information  was  filed  under  the  supple- 
ment to  the  quo  warranto  act  approved  May 
8;  1884,  which  gave  to  any  citizen  who  be- 
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Ueves  himself  lawfully  entitled  to  an  office, 
which  It  Is  alleged  another  usurps,  the  right 
to  file  an  information  without  the  interven- 
tion of  the  attorney  general.  By  a  supple- 
ment passed  In  1895  It  is  provided  that  in 
all  actions  of  quo  warranto  the  court  may,  if 
the  writ,  return,  and  pleadings  are  properly 
framed  for  the  purpose,  determine  by  its 
Judgment  not  only  the  title  of  the  respond- 
ent to  the  office  in  question,  but  also  the  title 
of  the  relator  or  relators  to  the  same  office. 
P.  L.  1895,  p.  82.  This  information  was  filed 
in  May,  1897,  and  the  pleadings  are  so  fram- 
ed as  to  present  the  issue  as  to  which  of  the 
two  parties  was  entitled  to  the  office  of  as- 
sessor at  the  time  the  information  was  filed. 
The  relator  claims  title  to  the  office  by  virtue 
of  an  election  held  in  said  township  on  the 
13th  of  April,  1897.  The  defendant  claims 
title  under  a  township  election  held  on  the 
14th  day  of  April,  1896,  at  which  he  was 
elected  assessor.  The  township  of  Kearney 
was  Incorporated  under  an  act  approved 
March  14, 1867,  setting  off  from  the  township 
of  Harrison  a  new  township,  to  be  called  the 
"Township  of  Kearney."  P.  L.  1867,  p.  253. 
By  virtue  of  the  aforesaid  incorporation,  the 
township  of  Kearney  became  subject  to  and 
governed  by  the  general  township  act  of  1840 
and  the  amendments  to  that  act  Section  12 
of  the  general  township  act  of  1846  provides 
for  the  election  of  township  officers,  includ- 
ing assessors,  to  hold  office  for  one  year,  and 
until  others  shall  be  chosen  and  legally  quali- 
fied in  their  stead.  3  Gen.  St  p.  3583.  In 
1871  an  act  was  passed  entitled  "An  act  for 
the  improvement  of  the  township  of  Kear- 
ney, and  to  increase  the  powers  of  the  town 
•committee  of  said  township."  P.  L.  1871, 
p.  1371.  That  act  provided  for  the  town- 
ship of  Kearney  a  system  of  township  gov- 
ernment, in  some  particulars  differing  from 
township  governments  provided  for  by  the 
act  of  1846.  It  provided  for  the  election  of 
•certain  officers,  among  them  assessors,  to  be 
elected  annually  at  the  annual  spring  elec- 
tions. The  act  last  referred  to  was  passed 
before  the  amendment  of  1875  to  the  con- 
stitution, which  prohibited  special  legisla- 
tion; but  the  constitutional  interdict  against 
special  legislation  was  not  in  this  respect 
retrospective,  and  did  not  operate  to  repeal 
the  act  of  1871.  North  Ward  Nat  Bank  v. 
City  of  Newark,  89  N.  J.  Law,  389.  But  the 
question  presented  in  this  case  is  whether 
the  act  of  1871,  relating  to  the  township  of 
Kearney,  was  or  was  not  repealed  by  legis- 
lation subsequent  to  the  constitutional 
amendment  of  1875,  by  virtue  of  the  consti- 
tutional provision  which  interdicted  special 
laws  in  matters  relating  to  the  internal  af- 
fairs of  towns  and  counties,  and  required  all 
subsequent  legislation  on  that  subject  to 
be  general.  The  constitutional  prescription 
-contained  in  paragraph  11,  {  7,  art  4,  with 
respect  to  legislation  on  the  subject  of  the 
internal  affairs  of  towns  and  counties,  super- 
ceded the  rule  of  construction  previously  In 


force,  that  a  general  law  did  not  operate  to 
repeal  a  special  law  on  the  same  subject  ex- 
cept by  an  express  repealer.  By  force  of 
that  constitutional  provision,  general  stat- 
utes relating  to  the  Internal  affairs  of  towns 
and  counties  will  proprlo  vigore  repeal  all  in- 
consistent provisions  and  special  charters, 
whether  an  express  repealer  be  stated  or  not; 
"for,"  as  was  said  by  Mr.  Justice  Dixon,  "if 
this  force  be  not  ascribed  to  them,  the  gen- 
erality of  statutes  will  be  defeated  by  their 
being  confined  to  narrower  limits  than  an 
entire  class,  and  thus  by  Judicial  interpreta- 
tion the  statute  will  become  unconstitution- 
al." Haynes  v.  City  of  Cape  May,  52  N.  J. 
Law,  180-182,  19  Atl.  176;  Road  Commission 
v.  Collector  of  Harrington  Tp.,  54  N.  J.  Law, 
274-276,  23  Atl.  666;  Morris  v.  City  of  Bay- 
onne,  53  N.  J.  Law,  299,  21  Atl.  453;  Cath- 
olic Protectory  v.  Board  of  Township  Com- 
mittee of  Kearney  Tp.,  56  N.  J.  Law,  SS5, 
386,  28  Atl.  1043.  To  maintain  his  title  to 
the  office,  the  defendant  relies  on  several 
statutes,  namely,  an  act  passed  March  10, 
1893.  3  Gen.  St  p.  3443.  That  act  related 
to  townships  In  counties  of  the  first  class. 
That  legislation  is  plainly  unconstitutional. 
A  township  in  a  county  of  the  first  class  has 
no  characteristics  which  would  distinguish 
it-  from  a  township  of  the  same  population 
and  necessities  in  other  counties  of  the  state. 
The  act  of  March  9,  1896  (P.  L.  1896,  p.  55), 
has  no  relevancy  to  this  case.  By  its  title 
and  In  the  body  of  the  act  this  legislation 
relates  only  to  town  assessors.  In  constru- 
ing the  constitutional  provisions,  the  courts 
have  held  that  cities  and  townships  are  in- 
cluded under  the  designation  of  towns,  but 
that  construction  is  inapplicable  In  the  con- 
struction of  statutes  where  the  legislative  In- 
tent is  the  subject-matter  of  consideration. 
Towns,  townships,  boroughs,  and  cities,  in 
legislation,  are  treated  as  municipalities  be- 
longing to  different  <J asses.  There  Is  noth- 
ing In  the  subject-matter  of  this  legislation 
that  will  exclude  It  from  this  construction. 
Stout  v.  Glenridge,  69  N.  J.  Law,  201-203, 
35  Atl.  913. 

The  defendant  also  relies  upon  an  act  pass- 
ed March  9,  1891,  entitled  "A  supplement  to 
an  act  entitled  'An  act  incorporating  the  In- 
habitants of  townships,  designating  their 
powers  and  regulating  their  meetings.' "  P. 
L.  1891,  p.  89.  This  act  provides  "that  the 
assessors  and  collectors  of  the  respective 
townships  of  this  state  elected  after  the 
passage  of  this  act  shall  hold  their  office  for 
the  term  of  three  years,"  and  "that  all  acts 
or  parts  of  acts  inconsistent  with  this  act  be 
and  the  same  are  hereby  repealed."  This 
act  Is  a  supplement  to  the  general  township 
act  of  1846  (Revision,  p.  1191),  and  took  effect 
immediately  upon  its  passage.  This  stat- 
ute is  a  general  law  relating  to  the  town- 
ships of  this  state,  and  by  force  of  the  con- 
stitutional provisions  in  question,  as  con- 
strued by  the  cases  above  cited,  operated  to 
repeal  the  special  provisions  with  respect  to 
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the  terms  of  office  of  assessors  and  collectors 
In  any  township  of  this  state.  Kearney 
township  was  Incorporated  as  one  of  the 
townships  of  this  state,  with  the  rights  and 
privileges"  of  a  township  of  this  state.  By 
force  of  the  act  of  March  9,  1881,  the  special 
law  in  force  in  the  township  of  Kearney, 
passed  April  6,  1871,  was  abrogated,  and  as- 
sessors and  collectors  elected  after  the  act  of 
1891  became  the  law  held  office  for  the  term 
prescribed  by  that  act 

But  on  the  part  of  the  relator  it  is  contend- 
ed that  the  act  of  March  9,  1891,  was  declar- 
ed unconstitutional  by  the  decision  of  this 
court  in  State  v.  Davies/39  Atl.  857.  This 
contention  is  erroneous  In  fact  The  act 
that  was  pleaded  and  under  consideration 
by  the  court  in  that  case  was  the  act  of 
April  14,  1891  (P.  L.  1891,  p.  417).  The  lat- 
ter act  was  adjudged  unconstitutional  by 
this  court  because  of  its  limitation  to  town- 
ships having  a  population  of  10,000  or  over. 
The  act  of  March  9,  1891,  was  neither  pre- 
sented in  the  pleadings  nor  considered  by 
the  court,  and  the  act  of  March  9,  1891,  Is 
free  from  the  imperfections  contained  in  the 
act  of  April  14,  1891,  which  was  the  ground 
of  decision  in  State  v,  Davles.  The  act  of 
March  9,  1891,  is  general  in  all  respects,  and 
is  a  valid  act  of  legislation. 

The  plea  of  the  defendant  Is  that  at  the 
annual  town  meeting  held  in  said  township 
on  the  11th  of  April,  1893,  he  was  duly  elect- 
ed assessor  of  said  township  for  the  term 
of  three  years,  to  wit,  until  the  14th  day  of 
April,  1896;  and  that  at  the  annual  town 
meeting  held  on  the  14th  of  April,  1896,  he 
was  again  duly  elected .  assessor  of  such 
township,  and  duly  qualified  to  bold  the  of- 
fice. By  the  act  of  March  9,  1891,  the  de- 
fendant, in  virtue  of  his  election  on  the  14th 
of  April,  1896,  took  office  for  the  term  of 
three  years,  which  has  not  expired.  The  re- 
lator rests  his  title  on  an  election  to  the 
office  of  assessor  at  the  spring  election  of 
1897.  His  title  rests  on  the  provisions  of 
the  special  act  of  1871,  relating  to  the  town- 
ship of  Kearney.  This  act  was  abrogated 
by  the  general  act  of  March  9,  1891.  There 
was  not,  at  the  time  of  the  election  of  the 
relator,  a  vacancy  in  the  office  of  assessor, 
the  defendant  being  in  office  In  virtue  of  his 
election  In  April,  1896,  pursuant  to  the  act 
of  March  9,  1891.  The  defendant's  plea 
shows  title  to  the  office  In  him,  and  on  the 
demurrer  Judgment  should  be  given  for  the 
defendant 

(69  N.  J.  I*  2t) 

NEW  YORK  ft  N.  J.  TEL.  00.  v.  SPEICHEB. 

(Supreme  Court  of  New  Jersey.     June  15, 

1896.) 

NsomoMob— What  Constitutes. 

Plaintiff,  while  in  the  employ  of  a  city  as  a 

"lineman,"  climbed  a  telephone  pole  to  work  on 

wires  of  the  city  fire  department,  which  were 

carried  by  the  topmost  of  three  crossbars.     The 

other  two  crossbars  carried  wires  of  defendant 


telephone  company.  When  plaintiff  descended 
the  pole,  he  took  hold  of  one  of  the  latter  cross- 
bars, which  gave  way,  and  he  fell.  Held  that, 
assuming  that  defendant  invited  plaintiff  to 
mount  and  descend  the  pole  in  discharging;  his 
duties  to  the  city  in  regard  to  its  wires,  defend- 
ant owed  no  duty  to  him  in  respect  to  the  cross- 
bars, since  the  sole  object  of  them  is  to  carry 
the  wires,  and  not  to  support  linemen. 

Error  to  circuit  court,  Essex  county;  Ohilds, 
Judge. 

Action  by  Mahlon  Spelcher  against  the  New 
York  &  New  Jersey  Telephone  Company  for 
personal  Injuries  caused  by  defendant's  negli- 
gence. There  was  a  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

Spelcher,  while  in  the  employ  of  Jersey  City 
as  a  "lineman,"  climbed  a  telegraph  pole  to  do 
some  work  upon  wires  of  the  city  fire  depart- 
ment, which  were  carried  by  the  topmost  of  three 
crossbars.  The  lower  two  crossbars  carried 
wires  of  the  New.  York  &  New  Jersey  Tele- 
phone Company,  the  plaintiff  in  error.  When 
Spelcher  descended  the  pole,  he  took  hold  of  one 
of  those  crossbars,  which  gave  way,  and  he  f elL 

Argued  February  term,  1896,  before  BEAS- 
LBY,  a  J.,  and  DIXON,  MAGIB,  and  OAR- 
BISON,  JJ. 

Depue  &  Parker,  for  plaintiff  in  error.  Sam- 
uel Kflllwh,  for  defendant  in  error. 

MAGIB,  3.  The  only  assignments  of  error 
which  need  be  considered  are  those  based  on 
the  exceptions  to  the  refusals  to  nonsuit  and  to 
direct  a  verdict  for  defendant  below.  These 
present  the  question  whether  the  evidence  estab- 
lished a  liability  to  Spelcher  on  the  part  of  the 
telephone  company.  It  was  conceded  that  there 
was  no  contractions!  relation  between  them,  for 
he  was  the  employs  of  the  city  and  not  of  the 
telephone  company.  .  Proof  that  the  pole  from 
which  Spelcher  fell  had  been  erected  by  the 
telephone  company,  or  was  owned  by  it,  and 
that  it  was  maintained  In  a  public  street  upon 
condition  that  the  topmost  crossbar  should  be 
used  by  the  city  to  carry  the  flre-alarm  wires, 
might  Justify  an  Inference  that  the  telephone 
company  Invited  the  city's  agents  to  use  the 
pole  and  that  crossbar  In  stringing,  repairing, 
and  caring  for  those  wires.  The  argument  for 
Spelcher  assumes  that  there  was  such  evidence. 
I  find  it  difficult  to  discover  it  In  the  bills  of 
exception,  for  those  show  that  the  pole  was  erect- 
ed by  another  company,  and  fail  to  show  that 
the  telephone  company  have  any  property  or 
possessory  right  In  said  pole,  except  that  they 
support  their  wires  on  the  lower  two  crossbars. 
But,  If  It  be  assumed  that  the  telephone  com- 
pany is  shown  by  the  evidence  to  have  sustain- 
ed to  Spelcher.  the  relation  that  one  sustains  to 
another  who  has  been  invited  to  come  upon  his 
premises,  the  duty  devolving  upon  the  former 
is  only  to  take  reasonable  care  that  what  the 
other  Is  to  use  Is  reasonably  safe  for  such  use. 
If  the  visitor  is  Invited  to  use  a  path,  for  ex- 
ample, his  lnvlter  will  not  be  liable  for  an  in- 
jury sustained  by  the  visitor  at  other  places  to 
which  he  has  gone  without  Invitation.  Phillips 
V.  Library  Co.,  56  N.  J.  Law,  807,  27  AU.  478. 
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Assuming  that  the  telephone  company  Invited 
Speicher  to  mount  and  descend  the  pole  In  dis- 
charging his  duties  to  the  city,  In  regard  to  its 
wires,  what  did  it  invite  him  to  make  use  of  in 
going  up  and  coming  down?  Clearly,  it  would 
be  held  to  the  duty  of  reasonable  care  as  to  the 
strength  and  fitness  of  the  pole  to  carry  the 
wires  and  the  workman  engaged  in  arranging 
and  repairing  them.  But  the  sole  object  of  the 
crossbars  Is  to  carry  the  wires.  He  who  main- 
tains the  crossbars  does  It  for  that  purpose,  and 
his  duty  Is  thus  limited.  It  is  not  perceived 
how  his  duty  In  that  respect  is  extended  by 
proof  that  linemen,  in  climbing,  usually  lay  hold 
of  and  rely  upon  the  crossbars  for  support,  in 
whole  or  in  part  That  custom  Is  not,  in  this 
case,  brought  home  to  the  knowledge  of  the  tele- 
phone company;  but,  if  it  were,  it  could  not  op- 
erate to  compel  them  to  make  crossbars  intend- 
ed for  one  purpose  sufficiently  strong  for  anoth- 
er purpose  for  which  they  were  never  Intended. 
No  Invitation  to  use  the  crossbars  can  be  deemed 
to  be  extended  to  the  lineman.  When,  there- 
fore, a  lineman  makes  use  of  a  crossbar  in 
climbing,  he  steps  beyond  the  limit  of  his  in- 
vitation, and  he  who  Invited  him  to  climb  by  the 
pole  has  no  liability  for  any  resulting  Injury.  It 
results  that  it  was  error  to  permit  the  jury  to 
consider  whether  the  telephone  company  took 
reasonable  care  to  have  the  crossbar  safe,  and 
there  should  have  been  a  direction  for  a  ver- 
dict for  the  company,  on  the  ground  that  it 
owed  no  duty  to  Speicher  in  respect  to  the 
crossbar.    The  judgment  must  be  reversed. 


(61  N.  J.  L.  ») 

LINDENTHAL  v.  HATCH  et  al. 

(Supreme  Court  of  New  Jersey.     March  4, 

1898.) 

ArroBMBT  And  Client— ViLui  of  Sirticm— Hy- 
pothetical QOaSTIOK— INDBNNITB- 

NES8— EviDBKCB. 

1.  It  is  error  to  allow  a  hypothetical  question 
to  be  put  to  an  expert  as  to  the  value  of  an  at- 
torney s  services  which  is  so  indefinite  as  to  ad- 
mit of  no  answer  except  mere  guesswork. 

2.  Separate  sheets  of  paper,  called  "blotter 
sheets,  on  which  were  entries,  in  the  nature  of 
diary  entries,  showing  the  acts  of  the  parties,  or 
books  made  therefrom,  are  incompetent  as  tes- 
timony. 

Error  to  circuit  court,  Hudson  county;  Ne- 
vius,  Judge. 

Action  by  Edward  S.  Hatch  and  another 
against  Gustav  LIndenthal  to  recover  for  pro- 
fessional services  rendered  defendant  as  at- 
torneys at  law.  From  a  judgment  for  plain- 
tiffs, defendant  brings  error.     Reversed. 

Argued  November  term,  1897,  before  MA- 
GIB,  C.  J.,  and  DEPUE,  VAN  SYCKEL,  and 
GUMMERE,  J.7. 

James  A.  Gordon,  for  plaintiff  In  error. 
Brlnkerhoff  &  Fielder,  for  defendants  in  er- 
ror. 

DEPUE,  J.  At  the  trial  the  plaintiffs'  at- 
torney called  as  a  witness  Thomas  P.  Wlckes, 
one  of  the  plaintiffs,  and  propounded  to  him 


the  following  question:  "Mr.  Wlckes,  you 
examined  the  interrogatories  prepared  by  the 
defendant's  counsel  in  this  case,  and  the  an- 
swers thereto  made  by  you  and  Mr.  Hatch 
and  Mr.  Clute?"  to  which  witness  answered, 
"Yes,  sir."  And  then  the  attorney  of  the 
plaintiffs  asked  the  following  question  of  said 
witness:  "Having  those  in  mind,  and  as- 
suming that  during  the  years  1891-94,  at  va- 
rious dates  in  the  months  of  those  several 
years,  the  firm  of  Hatch  &  Wlckes  were  en- 
gaged in  frequent  consultations  with  the  de- 
fendant in  respect  to  bis  rights  In  connection 
with  the  North  River  Bridge  Company,  and 
advising  him  in  respect  to  his  rights  on  oft- 
repeated  occasions;  were  also  giving  him  ad- 
vice in  respect  to  arrangements  to  be  made 
with  various  parties  at  Washington,  and  the 
manner  in  which  his  Interests  should  be  rep- 
resented before  the  committee  In  congress 
having  in  charge  the  matters  of  the  applica- 
tion for  the  construction  of  bridges  over  the 
North  river,  between  the  city  and  county  of 
New  York  and  the  state  of  New  Jersey,  and 
how  best  to  further  his  own  and  the  bridge 
company's  Interest  before  congress,  and  the 
many  questions  which  arose  respecting  the 
legality  of  the  proceeding  in  connection  with 
the  said  bridge,  and  the  examining  of  the 
laws  of  the  state  of  New  York  and  New- 
Jersey,  and  the  federal  laws  relating  thereto; 
conferring  with  the  defendant  in  relation  to- 
changing  and  making  a  mortgage  on  said 
bridge,  and  the  examination  of  the  intricate 
questions  involved  therein,  and  in  respect  to 
the  Issue  and  sale  of  bonds  in  connection  with 
said  mortgage,  to  be  sold  In  this  and  foreign 
countries,  one  object  being  to  determine 
whether  the  issue  and  sale  of  said  bonds 
would  constitute  a  lottery,  the  opinion  relat- 
ing to  the  said  mortgage  and  the  issue  of  said 
bonds,  having  been  subsequently  approved  by 
the  general  term-  of  the  supreme  court  of  the 
First  department  of  the  state  of  New  York; 
the  examination  of  the  amounts  and  various 
Interests  involved  in  the  various  steps  con- 
nected with  the  proceedings  relating  to  the 
said  bridge;  the  great  amount  of  time  con- 
sumed, thought  and  research  Involved,  and 
the  magnitude  of  the  enterprise,  and  the 
amount  involved,— what,  in  your  opinion, 
would  be  a  reasonable  charge  for  the  services 
so  rendered  in  the  city  and  county  of  New 
York?'  And  on  further  examination  the 
counsel  propounded  to  the  witness  other  ques- 
tions of  similar  import  and  lndefiniteness. 
These  questions  were  objected  to  by  defend- 
ant's counsel  as  being  too  general.  The  judge 
overruled  the  objection,  and  bills  of  excep- 
tion were  sealed.  Testimony  of  the  charac- 
ter of  that  sought  to  be  elicited  by  these 
questions  was  testimony  of  the  class  known 
as  the  "evidence  of  experts."  We  think  the 
question  put  to  the  witness  was  so  indefinite 
as  to  admit  of  no  answer  except  as  mere 
guesswork. 

2.  Certain  separate  sheets  of  paper,  called' 
"blotter  sheets,"  were  offered  by  the  plain; 
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tiffs,  and  received  In  evidence,  under  objec- 
tion by  defendant's  counsel.  There  were 
over  1,000  of  these  sheets,  samples  of  which 
appear  in  the  case  on  pages  360  to  371.  The 
entries  on  these  sheets  were  simply  diary  en- 
tries, exhibiting  the  acts  of  the  parties.  They 
might  be  used  for  the  purpose  of  refreshing 
the  recollection  of  a  witness  who  had  knowl- 
edge of  the  facts  they  relate,  bat  they  were 
Incompetent  as  testimony. 

8.  The  plaintiffs  further  offered  a  number 
of  books,  called  "registers,"  which  were  made 
up  from  the  blotter  sheets,  and  their  contents 
were  the  same  in  character  as  those  of  these 
sheets.  Sample  copies  of  these  register  en- 
tries are  found  In  the  printed  book  on  pages 
372  and  373.  For  the  errors  above  Indicated, 
we  think  the  judgment  should  be  reversed. 


(61  N.  J.  I*  ITS) 

BURNETT  v.  EASTON  A  A.  R.  CO. 

(Supreme  Court  of  New  Jersey.    Feb.  28,  1898.) 

Accident  at  Crossing  —  Contributory  Negli- 
gence, 

A  railroad  company  is  not  responsible  for 
injuries  received  by  a  person  who  unsuccessful- 
ly attempts  to  cross  the  track  in  advance  of  a 
train  which  he  knows  la  approaching  the  place 
of  crossing. 
(Syllabus  by  the  Court) 

Action  by  Charlotte  Burnett,  administra- 
trix of  Henry  J.  Burnett,  deceased,  against 
the  Eastern  &  Amboy  Railroad  Company,  to 
recover  for  the  killing  of  plaintiffs  intes- 
tate. Plaintiff  had  a  verdict,  and  the  trial 
court  allowed  a  rule  to  show  cause  why  the 
same  should  not  be  set  aside.  Rule  made 
absolute. 

Argued  November  term,  1897,  before 
MAGIE,  C.  J.,  and  DEPUB,  GUMMERE,  and 
LUDLOW,  JJ. 

Craig  A.  Marsh,  for  plaintiff.  Robert  H. 
McCarter,  for  defendant 

GUMMERE,  J.  The  plaintiff's  Intestate 
was  killed  by  being  run  down  by  an  engine 
and  cars  of  the  defendant  company,  while 
driving  across  the  latter's  tracks  at  Bound 
Brook.  The  defense  set  up  was  absence  of 
negligence  on  the  part  of  the  railroad  com- 
pany or  its  employes,  and  contributory  neg- 
ligence on  the  part  of  the  decedent  The 
trial  justice,  in  his  charge  to  the  jury,  used 
the  following  language:  "¥ou  must  deter- 
mine another  question,  gentlemen.  Assum- 
ing him  [the  decedent]  to  have  stopped,  or 
assuming  him  to  have  gone  on  cautiously, 
looking  both  ways,  what  could  he  have  seen? 
•  •  •  Now,  gentlemen,  if  he  could  have 
seen  these  cars  approaching,  and  did  look 
and  did  see  them,  then,  gentlemen,  It  will  be 
for  you  to  say  whether  he  was  prudent  in 
undertaking  to  cross  before  the  approaching 
train."  It  seems  to  me  that  it  was  error  to 
leave  It  to  tbe^jury  to  say  whether  or  not 
the  decedent  was  prudent  under  the  con- 
dltioiis  mentioned.     The.  Jury  should  have 


been  told  that  if  the  decedent  saw  the  train 
approaching,  and,  Instead  of  waiting  for  It 
to  pass,  undertook  to  cross  In  advance  of  It, 
there  could  be  no  recovery  against  the  de- 
fendant. As  was  said  by  the  late  Vice 
Chancellor  Van  Fleet  In  Blaker's  Ex'x  v. 
Railroad  Co.,  80  N.  J.  Eq.  240:  "A  person  In- 
tending to  cross  a  railroad  track  is  bound  to 
look  and  listen  for  an  approaching  train; 
and  if  he  sees  or  hears  a  train  approaching, 
and  then  daringly  assumes  the  hazard  of  at- 
tempting to  cross  in  advance  of  it,  and  fails, 
he  must  bear  the  consequence  of  his  folly." 
Mr.  Justice  Field,  In  the  case  of  Railroad  Co, 
v.  Houston,  95  U.  S.  702,  which  was  some- 
what similar  to  that  before  us,  said  that  a 
person  approaching  a  railroad  crossing  was 
bound  to  look  and  to  listen,  and  that  if,  do- 
ing so,  "he  saw  the  train  coming,  and  yet  un- 
dertook to  cross  the  track,  instead  of  wait- 
ing for  the  train  to  pass,  and  was  injured, 
the  consequences  of  his  mistake  and  temer- 
ity cannot  be  cast  upon  the  company.  No 
railroad  company  can  be  held  liable  for  a 
failure  of  experiments  of  that  kind.  If  one 
chooses,  in  such  a  position,  to  take  risks,  he 
must  bear  the  possible  consequences  of  fail- 
ure." A  number  of  cases  to  the  same  effect 
will  be  found  collected  In  Patt  By.  Ace. 
Law,  |  17Q,  In  support  of  the  rule  laid  down 
by  the  author  that  "a  person  is  contrlbuto- 
rlly  negligent  who  attempts  to  cross  a  rail- 
way when  he  sees  or  hears  that  a  train  1b 
moving  towards  the  crossing."  Moreover, 
irrespective  of  the  question  of  negligence  In 
attempting  to  cross  a'railroad  track  in  front 
of  a  train  known  to  be  near  at  hand,  the 
very  moment  that  It  appears  that  the  person 
Injured  had  knowledge  that  the  train  was 
approaching  the  crossing,  the  nonliability  of 
the  railroad  company  for  the  Injury  is  es- 
tablished. The  only  ground  upon  which  it 
can  be  held  responsible  is  that  It  failed  in 
the  discharge  of  a  duty  which  It  owed  to  the 
person  injured,  namely,  the  giving  him  time- 
ly warning  of  the  approach  of  its  train,  and 
that  by  Its  failure  it  caused  the  accident 
which  produced  the  Injuries.  But,  if  the  in- 
jured person  discovers  for  himself  what  the 
railroad  company  should  have  Informed  him 
>of,— that  its  train  was  approaching  the  cross- 
ing,—it  is  quite  clear  that  the  negligence 
of  the  company,  In  falling  to  warn  him,  had 
no  part  In  the  bringing  about  of  the  acci- 
dent The  rule  to  show  cause  should  be 
made  absolute,  and  a  new  trial  granted. 


«a  N.  J.  U  ten 

TAYLOR  et  al.  v.  SHUTS  et  at. 

(Court  Of  Errors  and  Appeals  Of  New  Jersey. 

Feb.  28,  1898.) 

Sureties— Remedies. 

The  rule  that  "when  two  persons  contract 

as  principal  debtors,  but  by  arrangement  inter 

sese  one  of  them  is. or  subsequently  becomes 

surety  for  the  other,  the  creditor,  if  informed  of 

this  relationship,  is  bound  to  treat  the  surety, 

with  .regard  to  that  contract,  ia-the  same  man- 
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ner  as  if  he  had  contracted  as  surety,'*  is  not 
enforceable  against  the  creditor,   when  suing 
on  the  contract,  in  the  courts  Of  law  of  this 
state;  the  surety's  remedy  is  in  chancery. 
(Syllabus  bj  the  Court) 

Error  to  circuit  court,  Gloucester  county; 
before  Justice  Garrison. 

Action  by  George  E.  Taylor  and  other? 
against  Joseph  H.  Shute  and  another.  From 
a  Judgment  for  plaintiffs,  defendants  bring 
error.    Affirmed. 

John  J.  CrandaU,  for  plaintiffs  in  error. 
Robert  S.  Clymer,  for  defendants  in  error. 

DIXON,  3.  This  action  was  brought  in  the 
circuit  court  of  Gloucester  county  against  Jo- 
seph H.  Shute  and  Josiah  H.  Shute  upon  a 
book  account  for  goods  sold  and  delivered 
by  the  plaintiffs,  and,  upon  bills  of  exception 
sealed  at  the  trial,  two  questions  are  raised: 
First,  whether  the  court  erred  in  refusing  to 
charge,  further  than  it  had  charged,  that  no- 
tice of  a  fact  to  the  plaintiffs'  agent  was  no- 
tice to  the  plaintiffs;  and,  second,  whether 
the  court  erred  In  refusing  to  charge  that,  if 
the  defendants  had  purchased  the  goods  as 
partners,  and  afterwards  one  of  the  partners 
had  retired  from  the  firm  under  an  agreement 
which  bound  the  other  to  pay  all  "the  partner- 
ship debts,  and  these  facts  had  been  commu- 
nicated to  the  plaintiffs,  and  then  the  plain- 
tiffs, by  accepting  the  note  of  the  remaining 
partner,  had  extended  the  time  for  the  pay- 
ment of  the  debt,  without  the  consent  of  the 
retiring  partner,  the  latter  was  thereby  dis- 
charged. 

With  respect  to  the  first  point,  we  think 
the  court  had  already  charged  substantially 
as  requested. 

On  the  second  point  the  court  had  gone  no 
further  than  to  charge  that  if  the  plaintiffs, 
In  accepting  the  note  of  the  single  partner, 
Intended  to  release  the  firm,  then  the  retiring 
partner  was  discharged.  Swain  v.  Frazler, 
35  N.  J.  Eq.  326;  Tile  Co.  v.  Drlnkhouse,  58 
N.  J.  Law,  462,  36  Atl.  1034.  The  refusal  of 
the  court,  therefore,  requires  us  to  decide 
whether  it  is  the  duty  of  courts  of  law  to  en- 
force the  rule  that,  when  two  persons  contract 
as  principals,  but  by  arrangement  Inter  sese 
one  of  them  Is  or  subsequently  becomes  sure- 
ty for  the  other,  the  creditor,  on  being  in- 
formed of  this  relationship,  is  bound  to  treat 
the  surety,  with  regard  to  that  contract,  in 
the  same  manner  as  if  he  had  contracted  as 
surety.  All  courts  of  equity,  and  In  this 
country  most  courts  of  law,  I  think,  maintain 
this  principle.  See  Pain  v.  Packard  and  sub- 
sequent cases  and  notes,  2  Am.  Lead.  Cas. 
862.  But  In  New  Jersey  our  legal  tribunals 
hare  uniformly  declined  to  sanction  the  doc- 
trine, holding  that  at  law  the  rights  of  the 
creditor,  as  defined  by  the  contract,  cannot 
bt  altered  without  his  consent,  and  one  of 
those  rights  is  to  treat  each  of  the  debtors  as 
a  principal.  The  following  cases  support  this 
statement:  In  Manning  t.  Shotwell,  5  N.  J. 
Law,  684,  the  defendants  had  given  the  plain- 


tiff a  sealed  bfU,  and  afterwards  one  of  them 
told  the  plaintiff  that  he  was  only  a  surety. 
With  this  knowledge  the  plaintiff  agreed  with 
the  other  defendant  to  give  further  time  for 
payment  But  notwithstanding  the  dissent 
of  Mr.  Justice  Southard,  the  supreme  court 
decided  that  in  law  this  formed  no  defense 
for  the  surety.  In  Plntard  v.  Davis,  19  N. 
J.  Law,  205,  Mr.  Justice  Nevlus,  delivering  the 
opinion  of  the  supreme  court,  said:  "Where 
a- creditor  gives  time  to  the  principal,  a  sure- 
ty cannot  avail  himself  of  that  defense,  un- 
less It  appears  on  the  face  of  the  instrument 
that  he  Is  such  surety,  and  even  In  that  case 
his  relief  Is  in  equity,  and  not  at  law."  Al- 
though this  wns  mere  dictum,  and  in  the  last 
clause  Is  probably  incorrect  yet  It  shows  the 
trend  of  Judicial  opinion.  In  the  same  case 
(21  N.  J.  Law,  632),  Mr.  Justice  Carpenter, 
speaking  for  this  court,  said  of  a  sealed  con- 
tract: "If  bound  as  a  principal,  a  defendant 
cannot  aver  at  law,  in  an  action  upon  the  in- 
strument that  he  is  only  a  surety,  although 
in  equity  parol  evidence  is  admissible  to  show 
who  is  principal  and  who  surety."  In  Paul  In 
v.  Kaighn,  27  N.  J.  Law,  503,  508,  is  a  similar 
dictum  by  Chief  Justice  Whelpley.  Finally, 
in  Anthony  v.  Fritts,  45  N.  J.  Law,  1,  the  sub- 
ject was  fully  considered  In  the  supreme  court, 
and,  after  discussing  the  cases,  Chief  Justice 
Beasley  announced  as  the  decision  "that  in  a 
suit  at  law  against  two  makers  of  a  promis- 
sory note,  one  of  them  cannot  set  up  as  a  de- 
fense that  he  was  known  to  the  payee  to  be 
an  accommodation  maker,  and  that  the  payee 
bound  himself  by  legal  contract  to  the  other 
maker  to  give  him  time  for  payment;"  and 
that  in  such  cases  a  mere  equity  arises,  and 
the  remedy  is  In  chancery.  In  view  of  these 
Indications  of  Judicial  opinion  so  long  prevail- 
ing, and  Inasmuch  as  the  matter  concerns, 
not  rights,  but  only  remedies,  we  think  it 
should  be  considered  settled  that  In  an  ac- 
tion on  the  contract  the  creditor  will  not  be 
held  at  law  bound  to  treat  as  sureties  those 
who  contracted  as  principals,  merely  because 
they  were  in  fact  or  became  sureties,  to  his 
knowledge.  We  find  no  error  In  the  record, 
and  the  judgment  is  affirmed. 


(61  N.  J.  I»  440) 
TAYLOR  v.  HUTCHINSON. 
(Supreme  Court  of  New  Jersey.    Feb.  21,  1898.) 
Plbadiso— Sham  Answer— Res  Judicata. 

1.  A  motion  to  strike  out  pleadings  as  Bham 
can  prevail  only  when  it  is  entirely  clear  that 
they  are  devoid  of  merit.  • 

2.  In  a  declaration  founded  upon  a  covenant 
in  a  mortgage  to  pay  the  debt  secured  by  the 
mortgage,  it  was  averred  that,  on  a  "bill  filed  for 
the  foreclosure  of  the  mortgage,"  a  court  in  a 
sister  state  had  decreed  that  the  debt  was  due 
from  the  defendant  to  the  plaintiff  and  that  the 
equity  of  redemption  should  be  barred;  the  de- 
fendant having  pleaded  certain  defenses  to  the 
alleged  covenant.  Held,  that  the  decree  was 
not  so  clearly  an  estoppel  as  to  render  the  de- 
fendant's pleading  a  sham. 

(Syllabus  by  the  Court) 
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Action  by  Frederick  F.  Taylor  against  Da- 
vid B.  Hutchinson  on  a  covenant.  On  mo- 
tion to  strike  out  certain  pleas  and  notice. 
Denied. 

Argued  November  term,  1887,  before  VAN 
SYCKEIj,  COLLINS,  and  DIXON,  XI. 

William  M.  Lannlng,  for  plaintiff.  Wil- 
liam M.  Jamleson  and  James  Buchanan,  for 
defendant. 

DIXON,  J.  The  declaration  in  this  case 
seems  to  rest  upon  a  covenant  to  pay  a  sum 
of  money,  which  is  contained  in  a  deed  giv- 
en by  the  defendant  to  the  plaintiff,  mort- 
gaging certain  lands  in  Michigan.  The  pleas 
and  notice  of  the  defendant  set  up  certain 
matters  in  defense  of  the  alleged  personal 
obligation,  and  the  plaintiff's  present  motion 
is  to  strike  out  these  pleas  and  notice  "as 
frivolous  and  sham,  for  the  reason  that  the 
matters  have  been  adjudged  against  the  de- 
fendant by  the  final  decree  in '  the  foreclo- 
sure cause  set  out  In  the  declaration."  A 
motion  to  strike  out  pleadings  as  sham 
should  prevail  only  when  the  pleadings  are 
clearly  without  merit.  'If  they  present  a  de- 
batable question  of  law,  demurrer  is  the  ap- 
propriate means  of  raising  it  Miller  v.  As- 
sociation, 46  N.  J.  Law,  505.  The  declara- 
tion in  this  case  alleges,  in  effect,  that  by  his 
deed,  dated  March  29,  1895,  the  defendant 
covenanted  to  pay  the  plaintiff  57,000  In  five 
years  after  date,  with  Interest  semiannual- 
ly, and  conveyed  the  lands  in  Michigan  to 
secure  such  payment;  that  by  the  deed  the 
defendant  covenanted  to  keep  paid  all  taxes 
assessed  against  the  property,  and  agreed 
that  if  any  default  should  be  made  in  any  of 
his  covenants  "the  plaintiff  should  be  enti- 
tled to  foreclose  the  mortgage  and  to  collect 
the  whole  amount  secured  thereby";  that  in 
1894  certain  taxes  were  assessed  against  the 
property,  and  remained  unpaid  until  August 
12,  1895,  when  the  plaintiff  elected  that  the 
whole  principal  sum  should  become  due,  and 
thereupon  "filed  his  bill  of  complaint  for  the 
foreclosure  of  the  aforesaid  mortgage  in  the 
circuit  court  of  the  county  of  Kent,  in  the 
state  of  Michigan,"  on  which  bill  that  court, 
by  final  decree,  dated  July  1,  1896,  adjudged 
that  there  was  due  to  the  plaintiff  on  June 
29,  1896,  the  sum  of  $7,816.17,  and  that  that 
sum  be  paid  by  the  defendant  to  the  plain- 
tiff on  or  before  August  15,  1896,  or,  in  de- 
fault thereof,  the  mortgaged  premises  be 
sold  to  raise  the  amount  due;  that  after- 
wards the  premises  were  accordingly  sold, 
realizing  only  $3,000,  and  leaving  due  to  the 
plaintiff  $4,819.23,  with  Interest  from  Octo- 
ber 2,  1896.  The  question  now  presented  is 
whether,  on  these  allegations,  it  Is  entirely 
clear  that  the  decree  estops  the  defendant 
from  disputing  his  personal  obligation  to  pay 
the  balance  thus  mentioned. 

It  is  laid  down  as  a  general  rule  that  the 
judgment  or  decree  of  a  court  having  proper 
jurisdiction  will  conclude  the  parties  upon 
the  matter  directly  involved  in  the  issue  pre- 


sented by  the  pleadings  or  actually  litigated 
at  the  trial;  -but  respectable  authorities  also 
hold  that  controversies  which  are  only  in- 
cidental or  collateral  to  the  issue  are  not  con- 
cluded, although  they  may  have  furnished 
the  very  ground  on  which  the  issue  itself 
was  determined.  Thus,  in  King  v.  Ohase, 
15  N.  H.  15,  it  was  decided  that,  although  in 
a  former  action  of  trover  for  the  conver- 
sion of  oats  the  plaintiff  had  based  his  title 
to  the  oats  upon  a  certain  mortgage,  and  the 
defendant  had  assailed  that  mortgage  as 
fraudulent,  and  thereupon  had  obtained  a 
verdict  and  judgment,  yet  the  judgment, 
which  undoubtedly  concluded  the  plaintiff  as 
to  the  title  to  the  oats,  did  not  conclude  him 
as  to  the  validity  of  the  mortgage.  Other 
cases  of  similar  purport  are  cited  in  the  note 
to  21  Am.  &  Kng.  Enc.  Law,  185.  If  this 
doctrine  be  applied  to  the  present  case,  it 
may  induce  a  denial  of  the  estoppel  now 
claimed.  The  only  indication  of  the  issue 
Involved  in  the  Michigan  cause  is  to  be  found 
In  the  averment  that  the  bill  In  that  cause 
was  filed  "for  the  foreclosure  of  the  mort- 
gage." Such  a  bill  does  not  properly  raise 
the  question  whether  the  owner  of  the  equi- 
ty of  redemption  is  personally  indebted. 
The  direct  issue  is  whether,  under  the  cir- 
cumstances, his  tight  to  redeem  should  be 
barred.  The  defendant's  personal  obliga- 
tions can  be  only  collateral  or  Incidental  to 
this  Issue,  as  bearing  upon  the  question 
whether  his  right  should  be  cut  off.  Indeed, 
on  the  face  of  the  pleadings  now  before  us 
there  is  room  for  the  Inference  that  the  par- 
ties did  not  intend  the  consequences  of  de- 
fault in  the  payment  of  taxes  to  go  beyond 
the  Immediate  foreclosure  and  Bale  of  the 
mortgaged  premises,  for  their  language  is, 
not  that  in  case  of  default  the  debt  should 
become  due,  but  that  "in  such  event  the 
plaintiff  should  be  entitled  to  foreclose  the 
mortgage  and  to  collect  the  whole  amount 
secured  thereby."  In  this  state  of  the  case, 
It  is  a  debatable  question  whether,  on  the 
bill  filed  and  the  evidence  presented,  the 
court  in  Michigan  had  jurisdiction  to  ad- 
judge, or  attempted  to  adjudge,  anything  more 
than  that,  if  the  defendant  did  not  pay  the 
sum  specified  before  the  designated  day,  his 
right  to  redeem  should  be  foreclosed,  and 
the  property  should  be  sold.  We  therefore 
cannot  say  that  the  decree  is  so  clear  an  es- 
toppel against  the  defendant  as  to  render  his 
pleading  a  sham.  The  motion  to  strike  out 
is  denied,  with  costs. 

(M  N.  J.  E.  482) 
SAVAGE  v.  MILLER  et  al. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Feb.  28,  1898.) 

Corporation—  Insolvency  —  Prbfbbbncbs— Sdb- 
rooation. 

1.  When  a  corporation  becomes  insolvent  its 
directors  become  trustees  for  the  creditors,  over 
whose  claims  they  can  obtain  no  personal  pref- 
erence. 

2.  Where  the  note  of  a  creditor  has  been  law- 
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fully  preferred,  the  fact  that  directors  are  in- 
dorsee thereon  does  not  defeat  his  preference. 
The  result  is  to  subrogate  the  general  creditors 
to  the  rights  of  the  preferred  creditor  against 
the  indorsing  directors  to  the  extent  of  the  pref- 
erence. 

Ludlow,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  court  of  chancery;  Reed,  Vice 
Chancellor. 

Bill  In  equity  by  Edward  I.  Savage,  receiver 
of  the  Johnson  Railway  Signal  Company, 
against  George  W.  Miller,  trustee,  and  others, 
attacking  a  mortgage.  From  a  decree  in  fa- 
vor of  plaintiff,  defendant  Miller  appeals.  Re- 
versed. 

George  W.  Miller  (Corbln  &  Oorbin,  of  coun- 
sel), pro  se.    John  Griffin,  for  appellee. 

GARRISON.  J.    The  question  to  be  decided 

upon  this  appeal  Is  whether  the  claims  of  cer- 
tain creditors  of  the  Johnson  Railway  Signal 
Company  were  lawfully  preferred  by  a  mort- 
gage given  by  its  directors  to  George  W.  Miller, 
trustee,  in  the  month  of  January,  1896,  at 
which  time  the  corporation  was  Insolvent  The 
bill  which  Is  filed  by  Edward  I.  Savage,  re- 
ceiver, attacks  the  mortgage  as  a  preference 
upon  the  ground  that  George  W.  Miller,  to 
whom  it  was  made,  was  a  director  of  the  Insol- 
vent company.  It  may  be  well  to  note  here 
that  the  statute  of  this  state  that,  prior  to  the 
revision  of  1875,  rendered  void  as  against  cred- 
itors the  transfer  of  Its  property  by  any  In- 
solvent corporation,  or  by  a  corporation  in  con- 
templation of  Insolvency,  was  dropped  by  the 
legislature  from  the  revision  of  that  year  (1875), 
but  was  re-enacted  on  the  5th  day  of  March, 
1895,  which,  R  will  be  observed  Is  after  the 
giving  of  the  present  mortgage.  During  the  20 
years  this  statute  was  off  the  books,  this  court 
decided  Wilkinson  v.  Bauerle  (1886)  41  N.  J. 
Efl.  635,  7  Atl.  514;  Vail  v.  Jameson  (1886)  41 
N.  J.  Eq.  648,  7  Atl.  520;  Bergen  v.  Pishing 
Co.  (1887)  42  N.  J.  Eq.  395,  8  Atl.  523,  and 
Montgomery  v.  Phillips  (1895)  53  N.  J.  Eq. 
203,  31  Atl.  622. 

The  necessity  for  these  decisions  may,  In  the 
future,  cause  perplexity,  unless  the  fact  with 
respect  to  the  statutory  law  be  borne  in  mind. 

The  mortgage  In  question,  having  been  given 
during  this  Interval,  Is  to  be  tested  by  these 
authorities,  especially  by  that  last  cited. 

The  creditors  preferred  are  five  in  number, 
whose  claims  may  be  thus  epitomized: 

(1)  Mrs.  Georgina  M.  Johnson,  a  daughter 
of  George  W.  Miller,  to  whom  he  had  passed 
a  note  of  the  company  for  $2,500,  made  to  Its 
own  order  and  delivered  to  Miller  for  past  serv- 
ices. 

(2)  The  Union  County  Bank,  which  had  loan- 
ed to  the  corporation  $5,000,  for  which  it  held 
Its  note,  Indorsed  by  George  W.  Miller  and  two 
other  directors. 

(3)  Georgina  M..  Johnson,  who,  as  execu- 
trix of  her  husband,  held  (be  company's  note 
for  $6,143,  loaned  to  it  by  her  husband. 

(4)  A  note  for  $29,205.53,  held  by  the  same 


executrix,  for  money  due  to  her  husband  from 
the  Hall  Signal  Company,  that,  by  an  agree- 
ment between  it  and  the  present  company,  be- 
fore Insolvency,  was  assumed  by  the  latter  up- 
on a  good  consideration. 

(5)  A  note  for  $8,600  to  Frederick  Kernoch- 
an,  administrator. 

Applying  to  these  creditors  the  doctrine  of 
Montgomery  v.  Phillips,  the  learned  vice  chan- 
cellor who  heard  the  cause  Bet  aside  all  of  the 
claims,  with  the  single  exception  of  that  of 
Frederick  Kernochan.  In  reaching  this  result 
In  the  case  of  the  Union  Bank  and  of  the  two 
claims  of  Georgina  M.  Johnson,  executrix,  a 
meaning  and  an  effect  was  given  to  the  prior 
decision  of  this  court  that  goes  beyond  what 
It  decided,  and  extends  the  doctrine  of  that 
case  beyond  the  ground  on  which  it  rests;  for, 
clearly,  the  decision  of  the  lower  court  is  that 
any  application  of  the  property  of  an  insol- 
vent company  to  the  payment  of  Its  debts, 
made  by  its  'directors  from  personal  motives, 
or  the  desire  to  benefit  friends  or  kindred  at 
the  expense  of  the  general  creditors,  Is  void. 
In  effect  and  in  terms  the  directors  are  treated 
as  powerless  to  make  .a  preference  In  favor  of 
creditors  to  whom  they  are  related  by  consan- 
guinity, affection,  or  even  professional  relation- 
ship. 

This  Is  practically  to  re-enact  the  statute 
against  preferences;  for  every  preference  is  the 
expression  of  a  motive  or  desire  on  the  part  of 
the  directors  to  favor  some  creditors  over  oth- 
ers,—to  put,  them,  as  the  word  Implies,  ahead 
In  the  race  for  assets.  This  the  legislature 
may  forbid,  but  this  court  may  not  Vail  v. 
Jameson,  41  N.  J.  Eq.  648,  7AtL  520.  All 
that  Montgomery  v.  Phillips  decided  was  that, 
upon  the  insolvency  of  a  corporation,  its  di- 
rectors became  trustees  for  the  creditors,  and 
could  not  use  their  position  of  trust  to  obtain 
for  their  own  debts  an  Inordinate  share  of  the 
assets.  If  a  court  of  equity  go  further,  and 
place  those  whom  the  directors  desire  to  prefer 
in  the  same  category  with  themselves,  the  re- 
sult would  be  that  they  may  lawfully  prefer 
those  only  whom  they  do  not  wish  to  benefit, 
which  clearly  was  not  the  doctrine  announced. 
Beyond  what  was  held  in  Montgomery  v.  Phil- 
lips, a  purely  Judicial  rule  does  not  seem  to 
admit  of  much  extension;  certainly  not  to  the 
application  made  In  the  present  case.  Upon 
the  same  line  of  reasoning,  the  contention  is 
not  tenable  that  the  mortgage,  as  a  deed,  Is 
void,  because  It  secures,  Inter  alia,  a  claim 
which  the  director  Is  upon  equitable  considera- 
tion disentitled  to  have  preferred. 

Applying  what  I  conceive  to  be  the  correct 
rule  to  the  several  claims  secured  by  this  mort- 
gage, the  result  is: 

1.  The  note  of  $2,500,  given  to  Miller  for  his 
services,  and  by  him  passed  to  Mrs.  Johnson, 
is  set  aside,  not  because  she  was  his  daughter, 
but  because  she  was  not  In  this  regard,  a  cred- 
itor of  the  company.  The  holding  of  the  note 
did  not  make  her  one  in  equity.  She  knew 
that  this  note  was  to  come  Into  existence,  and 
for  what  purpose,  and  is  thereby  charged  with 
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knowing  that  It  was  Invalid  In  the  hands  of 
the  person  from  whom  she  got  it  She  gave 
no  new  consideration  for  It,  and  gave  up  no 
old  security  or  right  of  action.  She  stands  In 
the  position  of  a  volunteer  who  knowingly 
seeks  to  take  an  Inequitable  share  of  the  as- 
sets of  an  Insolvent  company.  To  the  extent 
that  the  note  entitles  her  to  share  with  the  un- 
preferred  creditors,  it  Is  unimpeachable. 

2.  The  note  of  the  Union  Bank  for  money 
loaned  to  the  company  is  sustained.  Inasmuch, 
however,  as  the  directors  who  are  indorsers 
cannot  obtain  any  benefit  from  this  preference, 
the  amount  paid  to  the  bank  over  and  above 
what  it  would  have  received  as  a  general  cred- 
itor is  recoverable  from  the  Indorsers,  in  a  suit 
to  be  brought  by  the  receiver,  If  necessary;  that 
is  to  say,  the  general  creditors,  through  the  re- 
ceiver, are  subrogated  to  the  right  of  the  bank 
against  the  Indorsing  directors  to  the  extent 
that  the  bank  profits  by  the  preference.  In 
Wilkinson  v.  Bauerle  and  Montgomery  v.  Phil- 
lips there  were  preferences  sustained  upon 
which  directors  were  Indorsers.  It  may  be 
that  the  attention  of  the  court  was  not  called 
to  that  feature  of  those  cases;  but  there  is 
nothing  that  In  principle  defeats  an  otherwise 
lawful  preference  merely  because  It  would  be 
inequitable  to  extend  the  preference  to  all  par- 
ties to  the  transaction.  The  cases  were  prop- 
erly decided  upon  the  idea  that  the  equities 
work  out  as  above  indicated. 

3.  The  note  of  $6,143  of  Oeorgina  M.  John- 
son, executrix,  being  a  debt  of  the  corporation. 
Is  sustained. 

4.  The  note  of  the  same  for  $29,206.53  is 
sustained,  for  the  same  reason. 

5.  The  claim  of  Frederick  Kernochan,  which 
was  sustained  by  the  opinion  of  the  vice  chan- 
cellor, Is  in  this  awkward  situation.  The  mort- 
gage secured  certain  notes  held  by  Frederick 
Kernochan  as  administrator  of  Walter  O.  Ker- 
nochan. The  bin  alleged  that  Frederick  Ker- 
nochan was  not  administrator,  and  hence  did 
not  make  him  a  party,  but  made  Joseph  H.  Ker- 
nochan a  party  as  administrator,  and  took  a  de- 
cree pro  confesso  against  him.  Notwithstand- 
ing this,  the  final  decree,  after  reciting  that  the 
vice  chancellor  found  that  the  Kernochan  claim 
was  good,  sets  aside  the  claim  of  all  the  de- 
fendants, which  included  Joseph  H.,  and  did 
not  affect  Frederick. 

The  question  of  the  proper  trustee  la  one 
which  may  be  cleared  up  in  the  court  of  chan- 
cery before  Its  decree  Is  finally  settled. 

The  record  will  be  remitted  to  chancery,  with 
Its  present  decree  reversed. 

LUDLOW,  J.,  dissenting.      . 
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COUifTIBS— BOARD    OF    PrWEHOLDEIIS—  DIRECTOR 

Tehm  of  Office— Forfeitorb. 
.     1.  Under  section  6  of  the  act  of  1891  (1  Gen. 
St  p.  422),  being  an  act  to  reorganize  boards  of 


chosen  freeholders,  which  provides  that  all  stat- 
utes in  force  at  the  time  the  act  was  passed,  not 
in  conflict  therewith,  shall  still  be  operative, 
Gen.  St.  p.  410,  §  7,  which  restricts  the  board's 
power  to  remove  the  director  to  cases  of  his  ab- 
sence or  refusal  to  serve,  is  made  part  thereof. 

2.  Under  Gen.  St.  p.  410,  g  7,  which  provides 
that  the  board  of  chosen  freeholders  shall  an- 
nually elect  one  of  their  number  as  director,  and. 
in  case  of  his  absence  or  refusal  to  act,  shall 
elect  another  in  his  place,  such  director  holds 
his_  office  for  one-  year,  and  the  board  is  re- 
stricted, in  electing  another  in  his  place,  to  cases 
where  he  is  absent,  or  refuses  to  act. 

3.  Unlawfully  deciding;  a  motion  to  adjourn 
and  refusing  to  further  preside  over  the  meet- 
ing will  not  warrant  the  board  of  freeholders, 
under  Gen.  St.  p.  410,  §  7,  which  provides  that 
they  may  elect  a  director  to  take  the  place  of 
the  one  elected,  who  absents  himself  or  refuses 
to  act,  electing  another  in  his  place. 

Quo  warranto  proceedings,  on  relation  of 
Arthur  W.  Clayton  against  William  Green. 
From  a  verdict  In  favor  of  plaintiff,  a  rule 
to  show  cause  was  granted.  Rule  dischar 
ged. 

Argued   February  term,   1898,  before  the 
CHIEF    JUSTICE,     and    DEPUB,     GUM 
MERE,  and  LUDLOW,  JJ. 

Leon  Abbett,  for  relator.  Allan  McDer 
mott,  for  respondent 

DEPUB,  J.  This  information  was  filed  in 
the  name  of  the  attorney  general  by  Arthur 
W.  Clayton,  who  claims  the  office  of  director 
of  the  board  of  chosen  freeholders  of  Hud- 
son county.  The  Information  sets  out  thai 
the  board  of  chosen  freeholders  of  the  coun- 
ty of  Hudson  met  on  December  7,  1896,  for 
organization,  and  that  at  the  said  meeting 
the  relator  was  duly  elected  director  of  the 
board,  and  qualified  as  such,  and  is  lawful- 
ly entitled  to  said  office;  and  that  William 
Green,  who  was  also  a  member  of  the  board 
of  chosen  freeholders,  usurps  and  intrudes 
Into  and  unlawfully  executes  the  office  of  di- 
rector and  presiding  officer  of  said  board  of 
chosen  freeholders.  The  defendant  Green, 
by  his  plea,  does  not  deny  the  election  of 
Clayton  as  director  at  the  organization  of  the 
board,  but  sets  out  that  Clayton  refused  to 
act  as  director  of  the  board  of  chosen  free- 
holders of  the  county  of  Hudson,  and  that 
on  the  30th  day  of  December,  1896,  the  said 
board  removed  the  relator  from  office,  and 
proceeded  to  elect  him,  the  said  Green,  as 
director;  and  that  he,  the  said  Green,  did 
thereupon  assume  the  duties  of  said  office, 
and  from  thence  has  been  and  la  director  of 
the  board.  The  issue  was  tried  at  the  Hud- 
son circuit  on  July  6th,  before  Mr.  Justice 
Lippincott  and  a  struck  jury.  Testimony 
was  taken  on  both  sides,  and  at  the  conclu- 
sion of  the  case  the  judge  directed  a  verdict 
in  favor  of  the  plaintiff,  on  which  this  rule 
to  show  cause  was  granted. 

The  facts  are  practically  undisputed.  The 
official  minutes  of  the  meeting  of  the  hoard 
of  freeholders  of  December  7,  1896,  which 
was  the  meeting  at  which  the  board  was  or- 
ganized, show  that  when  the  clerk,  who  held 
over,  called  the  board  to  order,  and  declared 
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that  the  first  business  In  order  was  the  elec- 
tion of  director,  a  motion  was  adopted  by 
the  board  that  the  board  should  go  into  an 
election  for  director.  Nominations  were 
made,  and  the  relator  In  this  case  received 
a  majority  vote  of  all  the  members,  and  was 
duly  declared  director  of  the  board.  At  a 
special  meeting  of  the  board  on  Wednesday, 
December  30,  1896,  a  resolution  was  passed, 
reciting  that  the  relator,  the  director  of  the 
board,  "has  ever  since  election  as  such  di- 
rector either  refused  altogether  to  discharge 
the  duties  or  perform  the  functions  of  his 
office  of  director  of  this  board,  or  has  presid- 
ed over  the  meetings  of  this  board  in  such  a 
manner  as  to  violate  the  law,  and  to  en- 
deavor to  tyrannize  over  the  members  of  this 
board,  and  endeavor  to  usurp  and  arrogate 
unto  himself  the  rights  and  prerogatives  of 
the  majority  of  this  board,  and  to  deprive 
said  majority  of  their  rights  and  preroga- 
tives, and  has  repeatedly  defied  the  duly-ex- 
pressed will  of  the  majority  of  the  board 
when  said  majority  was  In  the  lawful  exer- 
cise of  its  clear  and  certain  rights;  and  has 
so  misconducted  himself  in  and  abused  his 
said  office  as  to  bring  said  office,  and  endeav- 
or to  bring  the  board,  into  disrepute,  and 
to  give  the  public  a  false  impression  of  this 
board,  and  of  the  management  of  the  affairs 
of  this  county  by  the  board  of  chosen  free- 
holders,"—with  an  enumeration  of  particu- 
lars. And  it  was  thereupon  "resolved  that 
for  the  causes  aforesaid  the  director  be,  and 
he  is  hereby,  removed  from  the  office  or  po- 
sition of  director  of  this  board,  and  that  the 
said  office  or  position  be,  and  the  same  here- 
by Is,  declared  and  made  vacant"  This 
resolution  was  adopted  by  a  vote  of  the  ma- 
jority of  the  board,  and  by  the  same  vote  it 
was  "resolved  that  William  Green,  a  mem- 
ber of  this  board,  be,  and  he  hereby  is,  ap- 
pointed and  elected  director  of  this  board." 
"The  clerk  declared  Freeholder  Green  elect- 
ed as  director,  and  administered  to  him  the 
oath  of  office.  Director  Green  assumed  the 
chair  as  presiding  officer,  and  directed  the 
roll  to  be  called."  The  evidence  showed  that 
at  the  meeting  of  the  board  of  December 
17th  the  relator,  as  director,  decided  that  a 
resolution  offered  by  one  of  the  freeholders 
was  out  of  order  without  the  same  being 
read  to  the  board,  and  that  on  an  appeal  from 
the  decision  of  the  chair,  duly  seconded,  the 
director  refused  to  have  the  resolution  read, 
and  refused  to  entertain  the  appeal  from  his 
decision  that  the  resolution  was  out  of  or- 
der; and  on  a  demand  that  the  appeal  be  put 
to  a  vote  of  the  board  he  refused  to  permit 
an  appeal  by  the  board  from  his  decision. 
One  of  the  freeholders  then  moved  to  ad- 
journ, and  a  demand  was  made  by  several 
members  of  the  board  to  call  the  ayes  and 
nays  on  the  motion  to  adjourn.  This  call 
the  director  Ignored,  refused  to  permit  the 
roll  to  be  called,  put  the  question  on  the 
motion,  took  a  viva  voce  vote,  and  declared 
the  motion  adopted.     He  then  vacated  the 


chair,  and  refused  further  to  preside.  Free- 
holder Rlordan  having  assumed  the  chair, 
the  roll  was  called,  and  resulted  in  a  vote  of 
21  to  6,  overruling  the  decision  of  the  director, 
whereupon  Freeholder  Rlordan  was  elected 
director  pro  tempore,  and  the  board  proceed- 
ed with  the  transaction  of  business,  and  a 
resolution  was  adopted  for  the  purpose  of 
recording  the  vote  of  the  members  against 
the  motion  to  adjourn  which  had  been  made 
while  the  relator  was  In  the  chair.  Substan- 
tially, this  Is  a  recital  of  the  events  of  the 
meeting  of  December  17th,  with  respect  to 
the  conduct  of  the  director  and  the  board. 
The  transactions  of  the  meeting  of  Decem- 
ber 30th,  removing  the  relator,  and  appoint- 
ing Green  director,  have  already  been  stated. 
The  power  of  the  board  to  remove  its  di- 
rector and  elect  another  member  director  is 
the  issue  in  this  case.  In  the  preamble  to 
the  resolution  adopted  on  December  30th, 
among  other  charges  made  against  the  re- 
lator, is  the  publication  of  a  pamphlet  relat- 
ing to  the  public  Institutions  under  the  con- 
trol of  the  board,  In  which  the  management 
of  these  institutions  was  severely  condemn- 
ed. Under  the  issue  made  by  the  plea  in 
this  case,  and  under  the  statute  which  con- 
fers power  upon  the  board  of  freeholders 
with  respect  to  its  directors,  such  extrane- 
ous matters  have  no  relevancy  to  this  case. 
The  board  of  chosen  freeholders  of  the  coun- 
ty of  Hudson  Is  organized  under  an  act  enti- 
tled "An  act  to  re-organize  the  boards  of 
chosen  freeholders  In'  counties  of  the  first 
class  In'  this  state,"  passed  May  16,  1894.  1 
Gen.  St  p.  422.  The  first  section  of  that 
act  provides  for  the  mode  in  which  the 
boards  of  chosen  freeholders  in  counties  of 
the  first  class  shall  be  constituted,  and  pro- 
vides that  the  terms  of  office  of  the  mem- 
bers of  the  boards  shall  begin  on  the  first 
Monday  of  December  next  after  their  elec- 
tion, and  that  they  shall  hold  office  for  two 
years,  and  until  their  successors  are  elected 
and  qualified.  The  office  of  this  section  Is 
to  create  a  board  of  freeholders  In  counties 
of  the  first  class,  whose  life  shall  be  for  the 
term  of  two  years.  Section  2  provides  that 
the  boards  shall  meet  for  organization  on 
the  first  Monday  in  December  succeeding 
the  passage  of  the  act  and  on  the  first  Mon- 
day in  December  of  each  second  succeeding 
year,  and  shall  elect  from  their  own  number 
a  director,  who  shall  be  the  presiding  officer 
of  said  board,  and  shall  appoint  the  standing 
committees.  The  third  section  provides  that 
the  members  of  the  boards  of  chosen  free- 
holders of  such  counties  shall  receive  as  com- 
pensation for  their  services  a  salary  of  $500 
per  annum,  and  the  director  shall  receive  the 
additional  sum  of  $500  as  such  director,  to 
be  paid  in  equal  quarterly  payments  as  the 
same  becomes  due.  By  section  7  of  the  gen- 
eral act  concerning  chosen  freeholders  the 
board  is  empowered  to  elect  annually  one  of 
their  own  number  to  preside  at  their  meet- 
ings, who  shall  be  called  the  director  of  the 
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board,  and,  In  case  of  his  absence  or  refusal 
to  serve,  then  the  board  shall  proceed  to  the 
election  of  another.  Id.,  p.  410.  This  sec- 
tion in  the  general  act  concerning  boards  of 
chosen  freeholders  providing  for  an  election 
of  a  director  annually  implies  a  term  of  of- 
fice for  one  year,  and  this  Implication  Is 
made  certain  by  the  restriction  of  the  power 
of  the  board  to  elect  another  in  his  place  to 
cases  of  the  director's-  absence  or  refusal  to 
serve.  The  act  of  May  10,  1894,  gives  a 
term  of  two  years  to  the  members  of  the 
boards  of  freeholders  of  counties  of  the  first 
class,  and  provides  that  on  the  first  Monday 
In  December  next  after  their  election,  and 
on  the  first  Monday  In  December  of  each 
second  succeeding  year,  they  shall  elect  a 
director.  By  this  prescription  in  the  act  of 
1884  of  the  time  when  the  director  shall  be 
elected,  the  term  of  office  of  any  director 
elected  would  continue  until  a  successor 
could  be  elected  in  compliance  with  the  sec- 
tion providing  for  the  election  of  a  director, 
which  event  could  not  occur  until  the  period 
of  two  years  from  the  organization  of  that 
board  had  elapsed,  and  a  new  board  came 
Into  existence. 

People  v.  Kllbourn,  68  N.  T.  479,  cited  by 
the  defendant's  counsel,  Is  not  relevant  to 
the  construction  of  the  statute  now  in  ques- 
tion. The  contest  in  that  case  was  over  the 
office  of  street  commissioner  In  the  city  of  Al- 
bany. The  only  provision  of  the  city  char- 
ter relating  to  the  subject  was  the  tenth  sec- 
tion of  the  third  title,  which  enacts  "that 
the  mayor,  with  the  consent  and  approval  of 
the  common  council,  shall  biennially  ap- 
point" certain  ministerial  officers,  Including 
one  street  commissioner,  and  that  "such  offi- 
cers shall  continue  in  office  until  their  suc- 
cessors have  been  appointed  and  duly  quali- 
fied." The  relator's  title  to  the  office  de- 
pended wholly  upon  the  construction  of  this 
provision.  The  section  in  question  related 
exclusively  to  the  power  of  the  mayor,  and 
the  court  held  that  the  words  "shall  biennial- 
ly appoint"  meant  that  the  mayor  must  ap- 
point at  all  hazards,  no  matter  whether  the 
Incumbent  in  office  had  served  two  years  or 
less  than  that  period.  The  section  under 
consideration  In  that  case  related  to  the 
power  of  the  mayor,  and  expressly  conferred 
upon  him  the  right  to  appoint  biennially,  and 
an  appointee  In  office  held  office  only  until 
his  successor  had  been  appointed  and  duly 
qualified.  The  seventh  section  of  the  gen- 
eral act  concerning  boards  of  freeholders  (1 
Gen.  St.  p.  410)  must  necessarily  be  applied 
to  boards  elected  under  the  act  of  1894,  for 
otherwise  there  would  be  no  power  in  the 
board  to  elect  another  person  as  director 
where  the  director  first  elected  was  absent, 
or  refused  to  act.  The  act  of  1894  is  an  act 
reorganizing  boards  of  freeholders  which 
theretofore  existed  In  counties  of  the  first 
class  under  the  general  act,  and  the  sixth 
section  of  the  act  of  1894  expressly  vests  In 
the  boards  of  freeholders  constituted  and 


elected  under  its  provisions  all  the  powers, 
authority,  rights,  'and  privileges  which  were 
vested  in  the  boards  of  freeholders  of  the 
said  counties  when  the  act  was  passed,  and 
provides  that  all  statutes  and  parts  of  stat- 
utes In  force  in  anywise  applicable  to  said 
boards  of  freeholders  In  said  counties,  pub- 
lic, general,  or  special,  be  In  all  respects  con- 
tinued in  full  force,  and  made  applicable  to 
the  boards  of  chosen  freeholders  so  consti- 
tuted and  elected  under  the  provisions  of  the 
act,  except  in  so  far  as  the  same  may  con- 
flict or  be  inconsistent  with  it.  The  sev- 
enth section  of  the  general  act  being  by  nec- 
essary intendment  Incorporated  in  the  act  of 
1894,  power  of  removal  is  restricted  to  the 
conditions  under  which  a  director  may,  by 
that  section,  be  removed  by  the  board,  name- 
ly, absence  or  refusal  to  act.  In  the  Mew 
York  case  power  was  conferred  on  the  mayor 
to  appoint  biennially,  and  his  biennial  ap- 
pointment terminated  the  term  of  office  of 
an  Incumbent  By  the  seventh  section  of 
the  act  above  referred  to  the  power  of  the 
board  to  elect  a  successor  to  a  director  is  re- 
stricted to  the  absence  or  refusal  to  serve 
of  the  director  regularly  chosen  at  the  organ- 
ization of  the  board. 

The  counsel  of  the  defendant  contend  that 
the  board  of  freeholders  may  at  any  meeting 
remove  the  director  and  elect  another  presiding 
officer  In  his  stead.  If  by  this  Is  meant  the  elec- 
tion of  a  presiding  officer  when  the  director  is 
temporarily  absent,  who  shall  perform  any  of 
the  functions  and  duties  of  the  director  other 
than  presiding  pro  tempore,  this  contention  can- 
not be  yielded  to.  To  sustain  this  contention, 
the  defendant's  counsel  refers  to  the  common- 
law  doctrine  with  respect  to  the  power  of  a  mo- 
tion incident  to  the  good  order  and  government 
of  corporate  bodies,  and  to  the  removal  of  the 
speaker  of  the  house  of  commons  and  the  pre- 
siding officers  of  other  legislative  bodies.  This 
subject  is  set  at  rest  by  the  decision  of  this 
court  In  State  v.  Jersey  City,  25  N.  J.  Law,  636- 
689.  By  the  charter  of  Jersey  City  then  In 
force,  power  was  expressly  conferred  on  the 
common  council  to  expel  a  member  for  disorder- 
ly conduct  or  a  violation  of  its  rules.  The  re- 
lator was  a  member  of  the  common  council, 
and,  charges  having  been  preferred  against  him 
of  official  corruption  and  bribery,  the  common 
council,  having  investigated  these  charges,  sus- 
tained them,  and  removed  him  from  office.  Mr. 
Justice  Potts,  in  delivering  the  opinion  of  the 
court,  discussed  the  power  of  expulsion  exist- 
ing at  common  law,  and  added:  "But  the  juris- 
diction exercised  in  this  case  is  not  derived  from 
the  common  law.  The  common  council  Is  not 
the  corporation,  and,  whatever  powers  a  munici- 
pal corporation  may  have  to  remove  or  expel 
a  member  for  cause  at  common  law,  it  is  clear 
that  the  corporation  Itself  has  not  by  any  by- 
law delegated  any  of  them  to  the  common  coun- 
cil; and  that  body  therefore  cannot  avail  Itself 
of  the  common-law  jurisdiction,  vested  as  an  in- 
herent right  in  the  corporation  itself,  to  expel  a 
member  of  their  own  body.    The  council  derives 
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Its  Jurisdiction  from  the  charter  of  the  corpora- 
tion." It  Is  quite  clear  from  this  extract  from 
the  opinion  of  this  court  In  the  case  just  cited 
that  the  power  to  remove  a  director  does  not  re- 
side In  the  board  of  freeholders  otherwise  than 
In  virtue  of  the  seventh  section  of  the  general 
act.  To  justify  the  action  of  the  board  of  free- 
holders In  removing  the  relator,  the  power  must 
be  found  In  the  powers  expressly  granted  to  the 
board  to  that  end  by  the  statute  above  referred 
to.  The  conditions  under  which  the  board  Is 
authorized  to  remove  Us  director,  as  expressed 
in  the  seventh  section  of  the  act,  are  his  absence 
or  refusal  to  act  "If  the  governing  statute  de- 
fines the  causes  for  which  an  officer  may  be  re- 
moved, he  cannot  be  removed  for  any  other 
cause;  the  statute  being  interpreted  In  conform- 
ity with  the  principle,  'Expreaslo  unius  exclusio 
alterius.' "  1  Thomp.  Corp.  f  816.  The  action 
of  the  board  in  this  Instance  in  removing  the  re- 
lator cannot  be  Justified  on  the  ground  of  his 
absence  or  on  the  ground  of  his  refusal  to  act 
He  was  present  at  the  meetings  of  the  board  on 
the  6th,  17th,  21st,  and  80th  of  December,  and 
presided  at  each  meeting.  At  the  meeting  of 
the  30th,  when  the  resolution  declaring  his  of- 
fice vacant  was  acted  upon,  he  presided,  and  de- 
clared the  resolution  out  of  order,  and  refused 
to  entertain  an  appeal  from  his  decision.  He  re- 
fused to  permit  the  roll  to  be  called  on  (he  mo- 
tion to  adjourn,  and  on  a  viva  voce  vote  declared 
the  motion  adopted.  He  then  vacated  the  chair, 
and  refused  further  to  preside.  That  the  re- 
lator was  present  at  these  meetings,  and  that 
he  served  as  director  as  he  understood  the  du- 
ties of  his  office  as  director,  or  at  least  attempt- 
ed to  do  so,  is  entirely  clear.  Indeed,  the  com- 
plaint to  the  preamble  to  the  resolution  removing 
him  from  office  relates  to  the  alleged  arbitrary 
conduct  of  the  relator  as  director,  and  not  to  his 
refusal  to  act  as  director.  Billings  v.  Fielder, 
44  N.  J.  Law,  381,  in  principle,  Is  pertinent  to 
this  part  of  the  case.  The  contest  in  that  case 
was  over  the  office  of  clerk  to  the  board  of  free- 
holders of  the  county  of  Hudson.  The  board 
was  composed  of  20  members  besides  the  di- 
rector at  large.  It  met  on  the  18th  of  Slay, 
1882.  The  director  declared  a  motion  to  pro- 
ceed to  the  election  of  a  clerk  out  of  order.  He 
refused  to  call  for  nominations,  and  refused  to 
call  for  the  vote  on  nominations,  and  Ignored  a 
call  for  ayes  and  nays,  and  took  a  viva  voce 
vote,  and  declared  the  motion  to  adjourn  carried, 
although  13,  which  was  more  than  a  majority 
of  the  board,  protested  that  the  motion  was 
lost  He  then  left  the  board.  A  new  director 
was  elected,  and  Billings,  the  relator  In  that 
case,  was  elected  clerk.  Mr.  Justice  Van  Syck- 
el,  In  delivering  the  opinion  of  the  court,  said: 
"The  general  rule  of  parliamentary  law  which 
governs  legislative  bodies  must  apply  so  far  as 
to  enable  the  board  to  elect  a  presiding  officer 
pro  tempore,  to  conduct  its  deliberations  In  due 
and  orderly  form.  In  such  case  the  authority  he 
can  exercise  will  be  merely  that  of  a  presiding 
officer.  Assuming  the  facts  to  be  as  presented 
by  the  relator,  the  director  at  large  at  the  meet- 
ing of  the  18th  of  May  was  not  necessarily  or 


willfully  absent;  neither  did  he  refuse  to  act 
In  his  official  capacity.  On  the  contrary,  he  was 
present  and  acting,  and  ruled  that  the  board,  by 
its  vote,  had  agreed  to  an  adjournment  In  the 
absence  of  the  director  from  a  regular  meeting 
of  the  board,  a  member  could  be  chosen  to  act 
as  mere  presiding  officer,  but  for  an  unlawful 
decision  of  the  director  when  present  at  the 
meeting  the  appropriate  remedy  Is  by  certiorari, 
and  for  any  unlawful  refusal  on  his  part  to 
act  in  the  discharge  of  his  official  functions  re- 
lief may  be  had  by  application  to  this  court  for 
mandamus."  The  court  decided  that  Billings, 
who  was  elected  In  this  irregular  manner,  was 
not  entitled  to  the  office.  The  action  of  the 
board  In  removing  the  relator  from  office  was 
ultra  vires,  and  the  instruction  of  the  trial  court 
that  the  jury  should  render  a  verdict  in  his  favor 
was  correct 


(66  N.  J.  E.  *2») 

PBATT  v.  BOODY  et  al. 
BOODY  et  al.  v.  PBATT. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Feb.  28,  1898.) 
Injunction— Restrain ixo  Action  at  Law. 
Where  a  court  of  equity,  upon  bill  and 
cross  bill,  has  ordered  an  accounting  for  the  pur- 
pose of  ascertaining  the  sum  due  from  the  com- 
filainant  to  the  defendants,  a  pending  suit  at 
aw  by  the  latter  for  the  same  debt  under  the 
heirs  and  devisees  act  should  be  restrained  until 
the  coming  in  of  the  account 
(Syllabus  by  the  Court) 

Appeal  from  court  of  chancery;  Emory,  Vice 
Chancellor. 

Bill  In  equity  by  Caroline  C.  Pratt  against  Da- 
vid A.  Boody  and  others  for  an  accounting. 
Defendants  filed  a  cross  bill.  From  a  decree 
of  accounting,  both  parties  appeal.  Bemltted, 
with  instructions. 

Vail  &  Ward,  for  plaintiff.  W.  P.  Voorhees, 
for  defendants. 

GARRISON,  J.  The  parties  to  this  suit  are 
Caroline  C.  Pratt,  who  is  the  widow  of  Charles 
E.  Pratt,  and  the  sole  devisee  and  beneficiary 
under  his  will,  and  Boody,  McLellan  &  Co.,  a 
firm  of  stock  brokers  In  the  city  of  New  York, 
with  whom,  in  his  lifetime,  Mr.  Pratt  had  had 
extensive  dealings,  outof  which  this  litigation 
arose.  The  original  bill  was  filed  by  Mrs.  Pratt, 
charging,  as  its  main  allegation,  that  the  deal- 
ings between  her  husband  and  the  defendants 
were  gambling  transactions.  The  vice  chan- 
cellor to  whom  the  cause  was  referred  found  as 
a  matter  of  fact  that  the  transactions  were  sales 
and  purchases  made  for  Pratt  by  the  defend- 
ants, and  not  wagers  between  them.  The  con- 
clusion thus  reached  is  concurred  In  by  this 
court,  with  the  further  comment  that,  were  the 
fact  otherwise,  there  Is  no  proof  In  the  case  that 
the  common-law  rule  does  not  still  obtain  In 
the  state  of  New  York.  Having  eliminated  from 
the  controversy  the  questions  arising  from  this 
source,  the  court  of  chancery  decreed  an  ac- 
counting between  the  parties,  from  which  de- 
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cree  each  party  has  appealed.  The  case  la  this: 
Boody,  McLellan  &  Co.,  claiming  that  Pratt, 
deceased,  waa  Indebted  to  them  In  a  large  sum, 
brought  an  action  therefor  In  New  Jersey  under 
'  the  heirs  and  devisees  act  Mrs.  Pratt,  who  as 
sole  devisee  of  her  husband  was  a  defendant 
In  this  action,  having  a  claim  of  her  own  against 
Boody,  McLellan  &  Co.  for  a  smaller  sum,  filed 
It  as  a  set-off.  She  also  brought  In  her  own 
name  an  action  against  Boody,  McLellan  &  Co. 
In  the  state  of  New  York  to  recover  this  same 
sum.  These  two  actions  pending,  this  bill  In 
chancery  was  filed  by  Mrs.  Pratt,  based  In  great 
part  upon  the  theory  of  the  Illegality  of  the 
transactions  with  respect  to  which  it  sought  re- 
lief, but  alleging  other  facts  that  showed  the 
necessity  of  an  accounting  In  equity.  A  cross 
bill  exhibited  by  the  defendants  alleged  other 
facts  tending  to  a  similar  end;  so  that  the  par- 
ties were  before  the  court,  each  asking  for  an 
account  and  decree  that  should,  upon  equitable 
terms,  Include  and  settle  all  of  their  said  differ- 
ences. 

This  the  decree  made  In  the  cause  falls  to  ac- 
complish in  one  particular,  viz.  that  It  leaves 
the  defendants  free  to  proceed  to  judgment  In 
their  action  under  the  heirs  and  devisees  act 
This  question  was  alluded  to  by  the  learned 
vice  chancellor  in  his  conclusions  as  one  upon 
which  counsel  should  be  heard,  but  the  decree 
now  before  us,  by  discharging  the  Injunction 
against  the  defendants,  places  the  matter  be- 
yond the  present  control  of  the  Inferior  court 

The  anomalous  situation  Is  that  the  parties  are 
compelled  to  ascertain  in  equity  the  sum  which, 
as  between  them,  shall  constitute  the  debt  for 
which  recovery  by  the  defendants  may  be  had, 
while  die  defendants  are  free  In  their  suit  at 
law  to  establish  their  debt,  unaffected  by  the 
account  taken  In  equity,  or  by  the  terms  or  con- 
siderations upon  which  it  was  based.  That  the 
sum  for  which  the  lands  devlBed  are  liable 
Is  not  the  same  sum  due  by  the  sole  devisee  to 
the  defendants  Is  not  thinkable,  In  the  terms  of 
equity. 

Nothing  In  the  action  at  law  can  vary  the  Bum 
so  found  to  be  due  as  between  these  parties. 
Hie  function  of  this  special  action  at  law  is  to 
fix  a  charge  upon  the  lands  devised,  and  In  their 
pleadings  in  equity  both  parties  admit  that  the 
complainant  is  the  sole  devisee  of  her  husband. 
By  their  cross  bill  Boody,  McLellan  &  Co. 
brought  Into  the  suit  In  equity  their  pending  ac- 
tion at  law,  so  far  as  the  amount  recoverable 
was  concerned,  and  by  sufficient  statement  sub- 
mitted In  equity  to  the  offset  Mrs.  Pratt  had 
filed  therein.  Every  element,  therefore,  neces- 
sary to  the  complete  ascertainment  of  the  ulti- 
mate amount  recoverable  by  the  defendants  was 
before  the  court  of  chancery,  together  with  all 
the  considerations  deemed  by  the  parties  to  be 
essential  to  the  equitable  adjustment  of  the  mat- 
ter. 

The  decree  In  equity  based  upon  this  account 
must  be  a  finality,  binding  upon  the  parties.  In 
whatever  form  or  forum  the  sum  thereby  as- 
certained Is  sought  to  be  secured  or  recovered, 
fne  injunction  against  the  defendants  from  the 


further  prosecution  of  their  salt  at  law  in  the 
supreme  court  should  be  retained  until  a  decree 
has  been  made  In  chancery  upon  the  coming  in 
of  the  account 

The  record  Is  remitted  to  the  court  of  chan- 
cery, In  order  that  such  account  may  be  taken, 
and  the  cause  proceeded  with  In  accordance  with 
these  views. 


(«i  M.  J;  I*  270) 
WATEB  COM'RS  Or  CITY  OP  NEW  BRUNS- 
WICK v.  CRAMER. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  1,  1898.) 

Res  Judicata— Pleading— Identity  or  Issues— 
Municipal  Boards— Contracts. 

l.To  work  an  estoppel  of  record,  a  former 
judgment  between  the  parties  to  an  action  mast 
be  pleaded,  if  there  be  opportunity  to  plead  it, 
and  must  be  proved  to  be  directly  upon  the 
point  in  question.  Quaere,  can  there  be  a  col- 
lateral estoppel  of  record  on  matter  of  public 
law? 

2.  Under  a  municipal  charter,  certain  water 
commissioners  are  required  to  elect  annually 
one  of  their  number  to  be  president  of  the 
board,  who  may  under  their  direction  have  the 
general  superintendence  of  the  waterworks  and 
the  business  of  the  board,  and  are  empowered 
to  elect  a  treasurer.  They  are  also  authorized 
to  appoint  and  employ  ail  proper  assistants,  of- 
ficers, agents,  and  clerks.  These  commission- 
ers, by  resolution  and  written  contract  assumed 
to  appoint  and  employ  C.  H.  C.  for  five  years,  at 
a  stated  compensation,  to  perform,  under  their 
direction,  the  duties  of  general  superintendent 
of  the  waterworks,  and,  if  desired,  the  duties 
of  treasurer  of  the  board,  without  further  com- 
pensation. After  some  15  months  he  was  dis- 
charged, and  another  person  was  appointed  in 
his  stead.  He  sued  for  compensation  under  the 
contract.  Held,  that  the  duties  of  this  employ- 
ment were  incidental  to  public  offices  created  by 
law,  and  could  not  be  made  the  subject  of  a 
contract  extending  beyond  the  term  of  a  presi- 
dent or  treasurer  incumbent  Such  contract 
was  ultra  vires. 

Gummere,  Ludlow,  and  Yredenburgh,  JJ.,  dis- 
senting. 
(Syllabus  by  the  Court) 

Error  to  supreme  court 

Suit  by  Caleb  H.  Cramer  against  tbe  water 
commissioners  of  the  city  of  New  Brunswick 
to  recover  salary  under  a  contract  From  a 
judgment  In  favor  of  plaintiff  on  a  case  re- 
served, defendants  bring  error.     Reversed. 

Robert  Adrain,  for  plaintiffs  In  error.  A. 
V.  Schenck,  for  defendant  In  error. 

COLLINS,  J.  This  writ  of  error  reviews 
the  judgment  of  the  supreme  court  on  a  case 
reserved,  turned,  by  leave,  Into  a  special  ver- 
dict, for  the  purpose  of  .permitting  a  writ  of 
error.  The  state  of  the  case  discloses  the 
following  facts:  On  February  8,  1892,  the 
board  of  water  commissioners  of  the  city  of 
New  Brunswick,  by  resolution,  appointed  the 
plaintiff  general  superintendent  of  the  water- 
works of  the  city,  and  the  parties  entered 
into  a  written  contract  whereby  it  was  agreed 
that  the  plaintiff  should  perform  the  duties  of 
such  position  for  five  years,  and  the  board 
should  pay  him  the  yearly  sum  of  $2,500  In 
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monthly  payments.  It  was  also  agreed  that 
the  plaintiff  should,.  If  desired,  perform  the 
duties  of  treasurer  of  the  board  without  fur- 
ther compensation.  On  June  12,  1893,  the 
board  by  resolution  declared  vacant  the  po- 
sition of  superintendent  of  the  waterworks, 
and  appointed  another  person  thereto.  The 
plaintiff  tendered  himself  ready  and  willing 
to  perform  his  duties,  but  was  refused  per- 
mission to  do  so.  He  has  renewed  his  tender 
each  month  with  like  result,  and  has  present- 
ed monthly  bills.  Bis  suit  Is  for  the  equiva- 
lent of  compensation  under  the  contract  from 
July  1,  1893,  to  December  31,  1895,  with  In- 
terest on  the  monthly  installments.  He  has 
diligently  sought  other  employment  without 
success,  except  that  he  has  been  employed, 
without  compensation,  as  an  officer  of  a  cor- 
poration In  which  he  is  Interested, 

It  is  claimed  that  the  case  also  shows  that, 
before  the  suit  was  brought,  the  plaintiff  had 
recovered,  under  said  contract,  a  judgment  for 
the  value  of  his  services  for  June,  1893,  and 
that,  therefore,  his  right  to  recover  In  this 
suit,  under  the  same  contract,  is  res  judicata. 
This  claim  cannot  be  sustained.  An  estoppel 
or  record,  to  be  effectual,  must  be  pleaded  if 
there  be  opportunity  to  plead  It  Ward  v. 
Ward,  22  N.  J.  Law,  699;  Black,  Judgm.  { 
784.  Not  only  did  the  plaintiff  fall  to  plead 
such  former  judgment  in  his  declaration,  but 
he  did  in  fact  therein  aver  that  be  had  per- 
formed and  been  paid  for  the  services  agreed 
on  In  the  contract  up  to  July  1, 1893.  He  met 
the  defense  set  up  by  notice  in  lieu  of  plea, 
by  an  answering  notice,  on  the  merits,  without 
reference  to  any  former  adjudication.  Nor 
was  any  estoppel  of  record  established  by 
proof.  It  was.  Indeed,  admitted  by  defend- 
ants, that  the  plaintiff  had  "brought  a  writ 
in  the  supreme  court  for  $208.33  for  services 
for  the  month  of  June,  1893,  under  the  con- 
tract, and  interest  on  the  same;  that  there 
was  a  verdict  in  his  favor  at  the  April  term 
of  1894  of  the  Middlesex  circuit;  that  a  rule 
to  show  cause  was  thereupon  granted,  which 
was  discharged  at  the  February  term,  1895, 
of  the  supreme  court;  that  the  defendant  paid 
the  judgment,  and  that  the  case  is  reported 
In  57  N.  J.  Law,  478,  81  Atl.  384;"  but  the 
record  was  not  produced,  and  there  was  no 
competent  evidence  of  the  issue  tried  and  de- 
termined. The  decision  cited  does  deal  with 
the  legal  question  now  being  litigated,  but  it 
Is  entirely  possible  that  a  judgment  for  com- 
pensation for  a  month,  during  a  part  of  which 
the  defendants  had  accepted  the  plaintiff's 
services  might,  under  the  pleadings  in  the 
case,  have  been  warranted,  without  involving 
an  adjudication  that  the  contract  was  en- 
forceable as  to  subsequent  compensation. 
The  admission  was  made  in  order  to  explain 
why  counsel  did  not  intend  to  argue  the 
points  Involved  In  the  former  decision,  and  it 
was  coupled  with  the  statement  that  it  was 
the  purpose  of  the  defendants  to  review  that 
decision,  by  means  of  a  writ  of  error  to  be 
brought  upon  any  judgment  against  them  In 


the  pending  cause.  Stare  decisis,  not  res 
judicata,  was  the  obstacle  confronting  the 
defendants  at  the  trial.  Had  any  purpose  to 
claim  an  estoppel  been  disclosed,  they  could 
have  objected  to  the  evidence  as  not  within' 
the  pleadings;  and,  had  the  record  of  the 
judgment  been  produced,  they  might  have 
shown  that  It  did  not  estop  their  defense.  To 
work  an  estoppel  a  former  judgment  must  be 
directly  In  point,  and  must  Involve  the  Identi- 
cal matter  presented  in  the  new  action.  This 
rule  is  strict  Chamberlain  v.  Hopper,  34  N. 
J.  Law,  220;  Insurance  Co.  v.  Newton,  50  N. 
J.  Law,  570, 14  Atl.  756;  Cromwell  v.  County 
of  Sac,  94  U.  S.  851. 

It  must  not  be  understood,  however,  that, 
had  the  former  judgment  been  pleaded  and 
proved,  It  would  have  been  an  estoppel  of 
defense  to  the  plaintiff's  suit.  The  decision 
turned  on  a  pure  question  of  public  law,  and 
there  is  very  respectable  authority  that  such 
a  question  may  be  reconsidered  in  a  subse- 
quent controversy  between  the  parties  Involv- 
ing identical  facts.  In  Boyd  v.  Alabama,  94 
D.  S.  645,  the  supreme  court  of  the  United 
States  held  that  res  judicata  would  not  pre- 
clude Inquiry  Into  the  constitutionality  of  a 
statute  interpreted  as  if  valid  in  a  former 
cause  between  the  same  parties,  and  held  to 
make  a  contract  between  the  state  and  the 
defendants  on  facts  proved  in  both  causes. 
The  case  is  not  decisive,  for  it  was  an  Indict- 
ment, but  the  principle  Is  plainly  declared. 
In  Commissioners  v.  Loague,  129  C.  S.  493, 
9  Sup.  Ct.  327,  the  Bame  court  looked  through 
a  judgment,  formed  on  coupons,  to  the  stat- 
ute under  which  the  bonds  were  Issued,  and, 
finding  it  invalid,  refused  a  mandamus  to 
raise  a  tax  to  pay  the  coupons,  although 
merged  in  the  judgment  The  judgment  stood 
as  such,  but  was  held  not  to  bar  an  inquiry 
Into  the  law.  The  doctrine  that  the  estoppel 
of  a  judgment  Is  conclusive  on  the  facts,  but 
not  on  the  law,  is  approved  by  Mr.  Blgelow 
in  his  work  on  Estoppel  (5th  Ed.  p.  100).  In 
this  state  a  close  precedent  to  the  case  in 
hand  has  stood  unquestioned  since  1859.  It 
Is  the  decision  of  the  supreme  court  of  Ber- 
nard v.  Mayor,  etc.,  of  Hoboken,  27  N.  J.  Law, 
412.  The  situation  was  this:  The  city, 
under  Its  charter,  had,  by  an  ordinance  that 
was  claimed  to  make  a  contract  established 
a  police  force  for  two  years,  with  the  plain- 
tiff as  a  member.  After  his  discharge  on  the 
disbanding  of  the  force  at  the  end  of  a  half 
year,  he  brought  suit,  and  recovered  the 
equivalent  of  his  compensation  up  to  the  time 
of  the  bringing  of  his  suit  In  a  later  suit 
for  compensation  for  the  residue  of  the  term, 
it  was  held  that  the  former  judgment  did  not 
estop  the  defense  that  as  the  plaintiff  was  a 
public  officer,  he  was  subject  to  discharge, 
notwithstanding  an  employment  by  contract 
for  a  fixed  term.  The  decision  was  put  on 
the  ground  that  this  question  of  law  was  not 
concluded  by  the  former  judgment  1  pro- 
ceed, therefore,  to  the  merits  of  the  defense 
urged  to  the  plaintiff's  suit.  * 
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The  waterworks  of  the  city  of  New  Brans 
wick  were,  by  authority  of  the  city  charter  (Sp. 
Pub.  Laws  1873,  p.  460),  purchased  from  a  pri- 
vate company,  and  under  the  same  enactment 
are  controlled  as  follows:  Section  2:  "That 
the  said  waterworks  shall  be  conducted  and 
managed  by  a  board  of  commissioners  to  be 
appointed  by  the  common  council,  who  shall 
hold  their  office  for  three  years,  one-third  of 
them  to  be  appointed  yearly;  that  all  the  au- 
thority, powers  and  duties  relative  thereto 
now  exercised  or  performed,  or  that  hereafter 
may  be  exercised  or  performed,  by  the  said 
company,  shall  be  exercised  and  performed 
by  the  said  commissioners  (except  as  therein- 
after provided);  and,  in  pursuance  of  this  au- 
thority, the  said  commissioners  may  appoint 
and  employ  all  proper  assistants,  officers, 
agents  and  clerks  necessary  or  convenient  for 
the  purpose  aforesaid,  at  such  compensation 
as  they  may  deem  reasonable,  and  shall  take 
from  their  treasurer  and  such  other  officers 
and  agents  as  they  may  appoint,  such  bonds 
and  sureties  for  the  faithful  performance  of 
their  duties  as  they  may  deem  proper."  Sec- 
tion 3:  "That  the  said  commissioners  shall 
elect  annually  one  of  their  number  to  be 
president  of  the  board,  who  may,  under  their 
direction,  have  the  general  superintendence 
of  the  waterworks  and  the  business  of  the 
board;  the  said  president,  or  in  his  absence, 
one  of  the  said  commissioners  appointed  by 
the  said  board  for  the  purpose,  shall  sign  all 
contracts  and  all  orders  on  their  treasurer 
for  the  payment  of  moneys  which  may  be 
authorised  by  said  commissioners."  Section 
.a10:  "That  the  contracts  and  engagements, 
'acts  and  doings  of  the  said  commissioners, 
within  the  scope  of  their  duty  or  authority, 
shall  be  obligatory  upon  and  be  in  law  con- 
sidered as  done  by  the  mayor  and  common 
council  of  the  city  of  New  Brunswick,  and 
any  judgment  recovered  against  the  said  com- 
missioners In  their  official  capacity  shall  have 
the  same  force  and  effect  and  be  enforced 
in  the  same  manner  as  if  the  same  had  been 
rendered  in  an  action  against  the  city  in  Its 
corporate  name." 

The  defendants  insist  that,  under  this  stat- 
ute, the  contract  with  the  plaintiff  was  be- 
yond the  power  of  their  predecessors  who 
made  it  The  supreme  court,  in  Its  Judg- 
ment now  under  review,  followed  the  deci- 
sion in  the  former  suit  on  the  same  contract, 
to  which  allusion  has  already  been  made. 
That  decision  declared  the  grant  of  power 
conferred  by  section  2,  above  quoted,  to  be 
broad  enough  to  warrant  any  contract  with 
an  employe  not  a  public  officer.  The  discre- 
tion of  the  board  both  as  to  salary  and  time 
was  held  to  be  unlimited.  I  do  not  dissent 
from  that  view.  It  was  correctly  assumed, 
and  is  now  conceded  by  the  plaintiff,  that  a 
public  office  cannot  be  the  subject  of  a  con- 
tract It  was  further  held  that  such  a  posi- 
tion as  superintendent  of  waterworks,  creat- 
ed, not  by  statute,  but  by  appointment. under 
%  general  power  to  "appoint  and  employ  all 
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proper  assistants,  officers,  agents,  and 
clerks,"  is  not  a  public  office,  but  is  a  mert 
employment  The  industry  of  the  learned 
counsel  for  the  plaintiff  has  supported  that 
decision  with  many  others  of  like  purport 
from  the  courts  of  Bister  states  and  of  the 
federal  jurisdiction.  I  do  not  question  their 
correctness.  The  real  defense  to  the  plain- 
tiff's action  was  not  made  In  the  supreme 
court,  or,  at  least  was  not  there  discussed. 
It  is  this:  That  the  duties  embraced  in  the 
contract  for  the  plaintiff's  services  are  attach- 
ed by  the  statute  to  public  offices  thereby 
created;  Of  course,  the  president  and  treas- 
urer of  the  board  of  water  commissioners  are 
public  officers.  Attached  to  the  office  of 
president  is  the  right  to  have  "under  direc- 
tion" of  the  board  "the  general  superintend- 
ence of  the  waterworks."  The  plaintiff's 
contract  was  to  perform  the  duties  of  "gen- 
eral superintendent  of  the  waterworks  of  the 
city  of  New  Brunswick,  under  the  direction 
of  the  board  of  commissioners  thereof,"  for 
five  years,  at  the  salary  fixed.  It  Is  frankly 
stated  in  the  brief  of  plaintiff's  counsel  that 
"Mr.  Cramer,  under  the  contract  in  question, 
was  in  fact  and  was  designed  and  intended 
to  be,  simply  a  substitute  for,  and  a  subordi- 
nate of,  the  president  of  the  board  of  com- 
missioners, and  who,  In  his  place  and  under 
their  direction,  should,  in  the  language  of 
the  act  of  1873,  'have  the  general  superin- 
tendence of  the  waterworks.'  "  Granting  the 
power  of  the  board,  with  the  assent  of  the 
president,  to  afford  him  a  salaried  substitute 
or  subordinate,  it  seems  to  me  clear  that  suob 
power  is  limited  by  the  official  tenure  of  the 
president  .himself.  He  is  elected  annually. 
The  commissioners  cannot  make  a  contract 
that  will  take  from  future  presidents  their 
statutory  right  If  they  can  put  upon  a 
stranger  a  part  of  the  duties  of  the  president 
they  can  so  confer  all  the  powers  of  that 
office.  The  board  may,  Indeed,  direct;  but 
the  direction  must  be  to  the  officer  created  by 
the  law.  Change  the  designation  in  the  con- 
tract to  its  admitted  equivalent  and  the  in- 
firmity of  such  a  contract  will  more  plainly 
appear.  None  will  contend  that  the  com- 
missioners have  power  to  appoint  a  "substi- 
tute president"  to  perform,  under  their  direc- 
tion, a  part  of  the  statutory  duties  of  the 
president  and  make,  with  their  appointee, 
an  irrepealable  contract  to  pay  him  a  salary 
for  five  years;  yet  this  is  what  was,  in  effect 
attempted.  The  contract  further  provided 
that  if  so  desired,  the  plaintiff  should  per- 
form the  duties  of  "treasurer  of  the  said 
board  (giving  such  bond 'as  may  from  time 
to  time  be  required  of  him  by  the  said 
board),  without  any  further  or  additional 
compensation  therefor."  The  right  to  plain- 
tiff's service  in  the  capacity  of  treasurer 
must  have  entered  into  the  consideration  of 
the  contract  and,  while  the  board  did  not  as- 
sume to  bind  Itself  or  its  successors  to  a  fixed 
term  for  the  treasurershlp,  a  new  board 
could  not  If  this  contract  were  valid,  make 
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a  change  to  another  salaried  treasurer  with- 
out entailing  on  the  public  pecuniary  loss.  In 
effect,  the  attempt  was  to  appoint  a  treas- 
urer for  five  years,  which,  of  course,  is  not 
warranted  by  the  statute.  The  contract  of 
the  water  commissioners  was  plainly  ultra 
vires.  I  shall  vote  to  reverse  the  Judgment; 
and  to  remit  the  record  to  the  supreme  court 
for  the  entry  there  upon  the  special  verdict 
of  a  Judgment  for  the  defendants. 

GUMMERE,    LUDLOW,    and    VEBDBN- 
BURGH,  JJ.,  dissent. 


(61  N.  J.  L.  880) 

CHANDLER  v.  ATLANTIC  COAST  ELEC- 
TRIC RT.  CO. 

(Supreme  Court  of  New  Jersey.    Feb.  28, 1898.) 

IjMORT    TO    EkKjOTB— ASSOMPnOJT    OF    R»K— Ilf- 

oompktbst  Servants. 

L  A  servant  who  chooses  to  enter  into  an  em- 
ployment involving  danger  of  personal  injury 
which  the  master  might  nave  avoided  takes  up- 
on himself  the  risks  of  all  the  hazards  incident 
to  the  employment,  the  existence  of  which  are 
known  to  him,  or  which  are  plain  and  obvious, 
and  which  he  has  no  reason  to  expect  will  be 
counteracted  or  removed;  and  no  action  will  lie 
against  a  master  for  injuries  to  the  servant  re- 
sulting from  such  dangers. 

2.  A  master  owes  to  his  servants  the  duty  of 
using  reasonable  care  and  prudence  in  the  se- 
lection of  their  fellow  servants;  and,  if  he 
knowingly  employs  or  retains  in  his  service  an 
unskillful  or  incompetent  workman,  he  is  re- 
sponsible for  injuries  received  by  an  employe 
through  the  unskillfulness  or  incompetency  of 
such  workman. 

(Syllabus  by  the  Court) 

Action  by  Nettle  E.  Chandler,  administra- 
trix of  the  estate  of  Augustus  E.  Chandler, 
deceased,  against  the  Atlantic  Coast  Electric 
Railway  Company.  On  demurrer  to  declara- 
tion. Demurrer  overruled,  with  leave  to  de- 
fendants to  plead  over. 

Argued  November  term,  1897,  before  MA- 
GIE,  0.  J.,  and  DEPUE,  GUMMERE,  and 
LUDLOW,  JJ. 

Hawkins  &  Durand,  for  plaintiff.  Isaac 
C.  Kennedy,  for  demurrant. 

GUMMERE,  J.  The  cause  of  action  set  up 
in  the  declaration  in  this  suit  Is  that  the 
plaintiff's  Intestate  came  to  his  death  by  the 
negligence  of  the  defendants.  The  state- 
ment in  the  declaration  Is  that  the  decedent, 
who  was  an  employs  of  the  defendant  com- 
pany, was  engaged  in  the  work  of  clearing 
away  the  dirt  and  refuse  which  had  collected 
upon  the  company's  track,  and  while  so  en- 
gaged, and  without  any  negligence  or  want 
of  care  on  his  part,  was  run  down  and  killed 
by  one  of  their  cars.  The  negligence  of  the 
defendants,  by  which  the  decedent's  death  is 
alleged  to  have  been  caused,  is  stated  to  have 
consisted  in  their  failure  to  provide  suitable 
fenders  or  guards  for  their  cars,  thereby  ren- 
dering them  unnecessarily  dangerous  to  those 
of  the  company's  employes  who  worked  upon 


the  track,  and  also  in  knowingly  employing 
an  unskillful  and  incompetent  motorman  to 
operate  the  car  which  ran  down  the  decedent 
So  far  as  the  negligence  of  the  company  in 
falling  to  provide  their  cars  with  fenders  or 
guards  Is  concerned,  it  is  enough  to  say  that 
even  if  it  be  conceded  that  such  omission 
rendered  the  cars  more  dangerous  to  em- 
ployes working  upon  the  tracks  than  other- 
wise they  would  have  been,  no  liability  can  be 
predicated  upon  such  negligence.  It  is  en- 
tirely settled  both  in  the  courts  of  this  coun- 
try and  of  England  that  if  a  servant  chooses 
to  enter  Into  an  employment  involving  dan- 
ger of  personal  Injury,  which  the  master 
might  have  avoided,  he  takes  upon  himself 
the  risk  of  all  the  hazards  incident  to  the 
employment  the  existence  of  which  are 
known  to  him,  or  which  are  plain  and  obvi- 
ous, and  which  he  has  no  reason  to  expect 
will  be  counteracted  or  removed,  and  that  no 
action  will  lie  against  the  master  for  Injuries 
to  the  servant  resulting  from  such  dangers. 
14  Am.  &  Eng.  Enc.  Law,  p.  845;  Bailey, 
Mast  Llab.  p.  146,  and  cases  cited;  Foley  v. 
Light  Co.,  54  N.  J.  Law,  411,  24  AU.  487. 
That  the  cars  of  the  company  were  operated 
without  fenders  or  guards  was  perfectly  ob- 
vious to  the  decedent;  and,  if  the  operation 
of  the  railroad  was  thereby  made  more  dan- 
gerous, the  risk  of  injury  from  such  danger 
was  assumed  by  him,  as  one  of  the  risks  of  bis 
employment 

But  the  statement  In  the  declaration  that 
the  decedent's  death  was  due  to  the  negligent 
conduct  of  the  defendants  in  knowingly  em- 
ploying an  incompetent  and  unskillful  motor- 
man  to  operate  -  the  car  which  struck  and 
killed  him  shows  a  cause  of  action.  The  al- 
legation is  that  the  defendants,  not  regarding 
their  duty  to  the  decedent  caused  and  per- 
mitted said  car  to  be  run  and  operated  In  an 
unskillful,  careless,  and  negligent  manner, 
by  an  unskillful,  inexperienced,  and  incom- 
petent operator  and  motorman,  then  and  there 
well  known  to  the  said  defendants  to  be  un- 
skillful, inexperienced,  and  incompetent  and 
that,  by  reason  of  the  unskillful,  careless, 
and  negligent  manner  In  which  said  car  was 
run  and  operated  by  said  motorman,  the  said 
decedent  without  any  negligence  or  want  of 
proper  care  on  bis  part,  was  struck  down  and 
run  over  by  the  said  car  of  the  defendants. 
A  master  owes  to  his  servants  the  duty  of 
using  reasonable  care  and  prudence  in  the 
selection  of  their  fellow  servants;  and.  If  he 
knowingly  employs  or  retains  in  bis  service 
an  unskillful  or  incompetent  workman,  be  is 
responsible  for  injuries  received  by  an  em- 
ploys through  the  unskillfulness  or  incompe- 
tency of  such  workman.  Harrison  v.  Rail- 
road Co.,  81  N.  J.  Law,  298;  McAndrews 
▼.  Burns,  39  N.  J.  Law,  117;  Machine  Works 
v.  Hand,  50  N.  J.  Law,  466,  14  AU.  766. 
Judgment  should  be  in  favor  of  the  plaintiff 
as  the  record  now  stands.  The  defendants 
may  apply  to  the  court  for  leave  to  plead 
over  if  they  desire  to  defend  on  the  merits. 
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FITZPATRICK  t.  CUMBERLAND  GLASS 
MFG.  CO. 
(Supreme  Court  of  New  Jersey.   Feb.  28,  1808.) 
Nboligbnob— Dangerous  Pbsmiscs. 
The  owner  of  lands  is  under  no  obligation 
to  keep  them  in  a  safe  condition  for  the  use  of 
a  person  who  comes  upon  them  not  by  the  in- 
vitation of  the  owner,  but  merely  by  his  permis- 
sion. 
(Syllabus  by  the  Court.) 

Action  by  Thomas  Fltepatrlck,  by  his  next 
friend,  against  the  Cumberland  Glass  Manu- 
facturing Company,  to  recover  for  personal  in- 
juries.  Plaintiff  had  a  verdict,  and  the  trial 
court  showed  a  rule  to  show  cause  why  the 
verdict  should  not  be  set  aside  and  a  new  trial 
granted.  Rule  made  absolute,  and  new  trial 
granted. 

Argued  November  term,  1897,  before  MA- 
GIB,  C.  J.,  and  DBPUB,  GUMMBRB,  and 
LUDLOW,  JJ. 

Thomas  W.  Trenchard  and  John  W.  Wes- 
cott,  for  plaintiff.  Walter  H.  Bacon,  for  de- 
fendant 

GUMMERE,  J.  This  Is  an  action  brought 
to  recover  damages  for  personal  injuries  re- 
ceived by  the  plaintiff  at  the  defendant  com- 
pany's glass  works  under  the  following  circum- 
stances: The  plaintiff's  father  was  an  em- 
ploye of  the  defendant  company,  and  plaintiff 
(who  was  a  boy  12  years  of  age)  was  accus- 
tomed to  carry  his  father's  dinner  to  him  at 
the  company's  works.  The  evidence  justifies 
the  conclusion  that  this  was  done  not  only 
with  the  knowledge  of,  but  by  the  permission 
of,  the  company.  On  the  day  upon  which  the 
plaintiff  received  his  injuries  be  carried  his 
father's  dinner  to  the  works  as  usual,  and,  as 
be  passed  through  the  main  gateway,  one  of 
the  gates,  which  had  been  allowed  by  the  com- 
pany to  get  out  of  repair,  fell  upon  him,  crush- 
ing his  leg.  These  facts  having  been  proved 
by  the  plaintiff,  and  not  having  been  contro- 
verted by  the  defendant  company,  a  verdict  in 
his  favor  was  rendered  by  the  jury. 

The  chief  question  presented  by  this  rule  Is 
whether  the  defendant,  at  the  time  of  the  In- 
Jury,  owed  the  plaintiff  any  duty  with  regard 
to  keeping  the  entrance  to  its  works  safe  for 
his  ingress  and  egress.  If  it  did,  the  jury 
properly  found  in  favor  of  the  plaintiff,  but,  If 
it  did  not,  the  verdict  must  be  set  aside;  for, 
unless  the  plaintiff's  injuries  were  the  result  of 
the  neglect  of  duty  on  the  part  of  the  defend- 
ant, which  it  owed  to  him,  no  legal  responsi- 
bility rests  upon  the  defendant  to  compensate 
him  for  those  injuries.  The  question  of  the 
liability  of  the  owner  of  land  for  Injuries 
received  by  a  person  entering  thereon,  by  rea- 
son of  the  unsafe  condition  of  the  premises, 
came  before  the  court  of  errors  and  appeals  for 
determination  in  the  late  case  of  Phillips  v. 
Library  Co.,  66  N.  J.  Law,  807,  27  Atl.  478. 
Mr.  Justice  Depue,  who  delivered  the  opinion 
of  the  court,  after  considering  and  discussing 
the  cases  on  the  subject;  declares  the  rule  to 


be  this:  "That  the  owner  or  occupier  of  lands 
who,  by  invitation,  express  or  implied;  induces 
persons  to  come  upon  the  premises  for  any 
purpose,  is  under  a  duty  to  exercise  ordinary 
care  to  render  the  premises  reasonably  safe  for 
such  purpose,  or,  at  least,  to  abstain  from  any 
act  that  will  make  the  entry  upon  or  use  of 
the  premises  dangerous;"  but  that  "mere  per- 
mission to  pass  over  dangerous  lands,  or  ac- 
quiescence in  such  passage,  for  the  benefit  or 
convenience  of  the  licensee,  creates  no  duty  on 
the  part  of  the  owner  except  to  refrain  from 
acts  willfully  injurious."  The  same  rule  had 
previously  been  enunciated  by  this  court  in  the 
case  of  Vanderbeck  v.  Hendry,  34  N.  J.  Law, 
467;  and  Chief  Justice  Beasley  in  the  case  of 
Mathews  v.  Bensel,  61  N.  J.  Law,  33,  16  Atl. 
195,  declares  that  there  Is  no  legal  principle 
that  imposes  upon  the  owner  of  property,  with 
respect  to  a  mere  licensee,  the  duty  of  keeping 
It  in  a  safe  condition.  Applying  the  rule  es- 
tablished by  these  cases  to  the  case  in  hand, 
it  will  at  once  be  perceived  that  the  defend- 
ant company  was  under  no  obligation  to  keep 
Its  premises  safe  for .  the  use  of  the  plaintiff. 
He  was  not  there  by  the  invitation  of  the  com- 
pany, express  or  implied.  He  was  there  about 
a  matter  In  which  the  company  had  no  concern, 
1.  e.  the  bringing  of  his  father's  dinner,  and  was 
saved  from  being  a  mere  trespasser  only  by  the 
fact  that  the  company  permitted  him  to  come 
upon  its  premises  for  that  purpose.  He  was  a 
mere  licensee.  His  presence  on  the  company's 
land  being  merely  permissive,  and  not  by  invi- 
tation, the  only  duty  which  the  company  owed 
him  was  to  abstain  from  acts  willfully  Injurious. 
That  they  failed  In  the  performance  of  any 
such  duty  Is  not  pretended  in  this  case.  The 
rule  to  show  cause  should  be  made  Absolute, 
and  a  new  trial  directed. 


(61  N.  J.  h.  404) 
STATE  (PIERSON,  "Mayor,  et  al.,  Prosecutors) 
v.  CITY  COUNCIL  OF  DOVER  et  al. 

(Supreme  Court  of  New  Jersey.    Feb.  21, 1898.) 

Municipal  Corporations— Resolutions  or  Com- 
mon Council— Submission  to  Ma  tor. 
The  common  council  of  a  city  cannot  evade 
the  requirement  of  the  city  charter  to  submit 
every  resolution  to  the  mayor  for  his  approval, 
by  using  the  word  "motion"  instead  of  "resolu- 
tion." in  authorizing  the  making  of  a  contract 
for  lighting  the  city  with  electricity. 
(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecution 
of  George  Pierson,  mayor  of  Dover,  and 
others,  against  the  city  council  of  Dover  and 
others,  to  review  a  resolution  of  defendant 
council.    Resolution  set  aside. 

Argued  November  term,  1897,  before  VAN 
SYCKEL,  DIXON,  and  COLLINS,  JJ. 

Geo.  T.  Werts,  for  prosecutors.  James  H. 
Neighbour  and  Joseph  Coult,  tor  defendants. 

VAN  SYCKEL,  J.  This  certiorari  is  su«) 
out  to  prevent  the  consummation  of  an  al- 
leged contract  for    lighting    the    streets  of 
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Dover  by  electricity.  The  contract  bean 
daw  July  20,  1807,  and  purports  to  be  be- 
tween the  mayor  and  city  council  of  Dover 
of  the  first  part,  and  the  Dover  Electric  Light 
Company  of  the  second  part  The  mayor  re- 
fused to  approve  the  contract,  and  the  ques- 
tion In  the  case  is  whether  the  making  of  the 
contract  was  such  action  as  is  required  by 
law  to  be  submitted  to  the  mayor  for  his  ap- 
proval or  veto.  Dover  Is  Incorporated  under 
chapter  268.  p.  506,  Laws  1895.  By  section 
56  of  that  act  It  is  provided  "that  the  council 
shall  have  power  to  provide  for  lighting  of 
the  streets,  avenues  and  public  places  of  the 
city,  in  such  places  as  they  in  their  Judgment 
may  deem  necessary."  By  section  26  it  Is 
provided  that  "every  resolution  or  city  ordi- 
nance passed  by  the  city  council  shall  before 
It  takes  effect,  be  presented  to  the  mayor  by 
the  city  clerk,  duly  certified  by  the  chair- 
man of  the  city  council  and  city  clerk;  if 
he  approve  It  he  shall  sign  it;  if  not  he  shall 
return  it  with  his  objections,"  etc  The  ac- 
tion of  the  city  council  In  making  this  con- 
tract was  as  follows:  Councilman  Carhart 
said:  "I  more  that  the  contract  between  the 
city  council  and  the  Dover  Electric  Light 
Company  for  the  lighting  of  the  city  of  Dov- 
er, as  reported  and  read,  be  accepted  as  a 
binding  contract  for  that  purpose,  and  that 
the  city  clerk  be  directed  to  affix  thereto  the 
seal  of  the  city  in  duplicate,  and  attest  the 
same  under  his  signature,  and  that  the  chair- 
man of  the  city  council  be  directed  to  sign 
such  contract,  and  that  such  contract  so 
executed  be  spread  In  full  upon  the  minutes 
of  the  city  council."  The  motion  was  second- 
ed by  Councilman  Stumpf,  and  adopted,  the 
roll  being  called,  by  a  vote  of  three  to  one. 
Was  this  a  resolution,  within  the  meaning  of 
the  twenty-sixth  section'  of  the  city  charter? 
"A  motion  is  a  proposition  made  to  the  house 
by  a  member,  which,  if  adopted,  becomes  the 
resolution,  vote,  or  order  of  the  house." 
Cush.  Law  &  Prac  Leg.  Assem.  8  1279.  In 
City  of  Burlington  v.  Dennison,  42  N.  J.  Law, 
165,  the  city  council  passed  a  resolution  to 
purchase  a  fire  engine.  The  prosecutor  con- 
troverted the  validity  of  this  resolution,  be- 
cause it  was  not  submitted  to  the  mayor  for 
his  approval.  The  supreme  court  held  that 
the  approval  of  the  mayor  of  the  proceedings 
of  a  city  council  is  essential  to  their  validity 
only  by  special  requirement  of  the  charter. 
Under  the  charter  of  the  city  of  Burlington, 
the  necessity  for  such  approval  Is  restricted 
to  ordinances.  For  that  reason  the  court  said 
It  did  not  include  resolutions,  and  the  action 
of  the  council  was  therefore  affirmed.  By 
the  charter  of  Jersey  .City,  every  ordinance 
and  every  resolution  of  common  council  must 
be  submitted  to  the  mayor  for  his  approval. 
In  Dey  y.  Mayor,  etc.,  19  N.  J.  Eq.  412,  an 
ordinance,  duly  passed,  authorized  the  com- 
mon council  to  make  contracts  for  the  re- 
moval of  night  soil,  such  contract  to  be  made 
by  the  common  council  as  a  body  by  a  vote 
of  a  majority.  Chancellor  Zabrlskle  held 
that  a  resolution  passed  by  council  to  make 


such  contract  was  without  authority  and 
void,  unless  It  was  presented  to  the  mayor 
for  his  approval  In'  Schumm  v.  Seymour, 
24  N.  J.  Eq.  143,  Vice  Chancellor  Dodd 
adopted  the  declaration  In  Dey  r.  Mayor,  etc., 
that  the  only  existence  of  the  mayor  and 
council  Is  as  a  board,  and  they  can  do  no 
valid  act  except  as  a  board,  and  such  act 
must  be  by  ordinance  or  resolution  or  some- 
thing equivalent  thereto.  Faret  v.  Bayonne, 
39  N.  J.  Law,  564,  holds  these  municipal 
bodies  strictly  to  the  prescribed  method  of 
procedure  In  the  performance  of  their  official 
functions,  and  refers  with  approval  to  the 
two  cases  last  cited.  Although  the  word 
"resolution"  or  "resolved"  was  not  used  by 
the  common  council  in  taking  this  proceed- 
ing, it  Is  none  the  less  a  proceeding  resolved 
upon  by  the  council,  by  whatever  name  it 
may  be  called.  The  requirement  of  the  char- 
ter cannot  be  evaded  In  a  matter  of  such 
importance,  nor  the  mayor  deprived  of  his 
prerogative  by  a  mere  change  of  words,  by 
calling  what  is  resolved  to  be  done  a  mo- 
tion, and  not  a  resolution.  The  proceeding 
certified  is,  in  substance  and  effect,  a  resolu- 
tion of  council;  and  it  is  void,  and  must  be 
set  aside,  because  it  was  not  submitted  to  the 
mayor  for  his  approval. 


(61  N.  J.  I*  2M> 

CARD  v.  WILKINS  et  at 

(Supreme  Court  of  New  Jersey.     Feb.  21, 1898.) 

Injury  to  Empiatb— Violation  of  Routs. 

1.  When  an  employer  clearly  and  explicitly 
forbids  his  employ*  to  do  a  certain  act  around 
or  in  connection  with  the  machine  on  which  the 
employe  is  working,  and  the  employe,  while 
violating  such  prohibition,  and  as  a  result  of 
such  violation,  receives  an  injury,  the  employer 
is  not  liable  therefor. 

2.  This  rule  applies  as  well  to  minor  as  adult 
employes. 

(Syllabus  by  the  Court.) 

Action  by  James  Card  against  Alfred  Wfl- 
kins  and  others  to  recover  for  personal  In- 
juries. A  verdict  was  rendered  for  plain- 
tiff, and  the  trial  court  allowed  a  rule  to 
show  cause  why  a  new  trial  should  not  be 
granted.    Rule  made  absolute. 

Argued  November  term,  1897,  before  MA- 
GIB,  C.  J.,  and  DEPUB,  GUMMERE,  and 
LUDLOW,  JJ. 

John  W.  Harding,  for  plaintiff.  Edward 
M.  Colle,  for  defendants. 

MAGIE,  C.  J.  Plaintiff  brought  this  action 
to  recover  damages  from  defendants  for  an 
Injury  received  by  him  while  In  their  em- 
ploy, which  he  claimed  resulted  from  a 
breach  of  their  duty  to  him  as  masters.  At 
the  trial,  plaintiff  represented  himself  to 
have  been  a  little  over  12  years  old  at  the 
time  he  received  the  injury.  He  was  then 
employed  In  tending  a  machine  called  a 
"gilllng"  machine,  in  defendants'  shop. 
From  the  description  he  gave  of  that  ma- 
chine,  it  appeared  that  it  contained  two 
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pairs  of  rollers,  armed  with  sharp  teeth  of 
considerable  length,  and  which,  when  In  op- 
eration, revolved  with  rapidity.  He  knew 
how  to  stop  the  machine  when  In  motion, 
and  had  frequently  stopped  It  Plaintiff's 
duty  was  to  feed  to  this  machine  twisted 
ropes  of  horsehair,  which  were  seized  and 
torn  apart  by  the  teeth  of  the  first  pair  of 
rollers,  and  passed  from  them,  without  his 
action,  to  the  second  pair,  which  farther 
.tore  apart  the  horsehair,  and  passed  It  onto 
an  apron  or  canvas  slanting  to  the  floor, 
from  which  It  was  removed  for  further  pro- 
cesses of  manufacture.  The  duty  of  plain- 
tiff required  him  to  feed  the  ropes  to  the 
front  pair  of  rollers.  It  further  appeared 
that  at  times  the  teeth  of  the  rollers  became 
clogged  with  the  hair  to  such  an  extent  as 
to  stop  the  motion  of  the  machine,  and  that 
plaintiff,  when  that  result  was  threatened, 
had  stopped  the  machine,  and  removed  the 
hair  which  clogged  it,  or  had  it  removed  by 
one  of  the  older  workmen.  The  Injury  of 
plaintiff .  was  received  by  his  hand  being 
drawn  into  and  lacerated  by  the  teeth  of  the 
rear  pair  of  rollers,  while  he  was  engaged  in 
attempting  to  remove  from  them  some  hair 
which  threatened  to  clog  them.  The  .ma- 
chine was  then  moving  at  its  usual  speed, 
for  plaintiff  had  made  no  effort  to  stop  it 
It  could  be  stopped  without  difficulty.  In 
order  to  reach  the  rear  rollers,  where  plain- 
tiff was  Injured,  he  was  obliged  to  climb 
partially  upon  the.  machine.  A  verdict  hav- 
ing passed  for  plaintiff,  a  rule  to  show  cause 
why  a  new  trial  should  not  be  granted  was 
allowed.  It  Is  now  supported  for  the  de- 
fendants on  the  ground  that  there  were  er- 
rors In  the  trial  and  result  and  on  the  fur- 
ther ground  that  they  have  discovered  since 
the  trial,  and  have  established,  as  they 
claim,  by  affidavits,  that  plaintiff  at  the  time 
of  the  Injury  was  considerably  older  than 
be  bad  represented  himself  to  be. 

It  is  first  strenuously  argued  that  the  dan- 
ger of  attempting  to  remove  hair  from  the 
sharp  teeth  of  rapidly  revolving  rollers  was 
one  which  must  have  been  obvious  even  to 
a  boy  of  12  years  of  age,  for  the  rollers 
were  open  to  his  view,  and  he  admitted  he 
knew  what  would  result  if  his  hand  should 
be  drawn  in.  The  contention  is  that  there 
should  have  been  a  nonsuit  or  a  direction 
for  a  verdict  for  defendants.  This  conten- 
tion would  be  Irresistible  but  for  the  testi- 
mony of  plaintiff  that  the  person  in  charge 
of  the  work,  who  bad  given  him  instructions 
as  to  the  machine,  had  more  than  once,  with- 
in his  observation,  removed  hair  which 
threatened  to  clog  the  machine  while  the 
rollers  were  in  their  usual  motion.  That 
person  denied  ever  having  done  so  in  most 
positive  terms,  and  there  was  corroborating 
evidence.  Perhaps  there  was  enough  con- 
tradictory evidence  to  lay  a  foundation  for 
the  contention  that  a  verdict  grounded  on 
the  veracity  of  plaintiff  In  that  respect  ought 
not  to  stand.    But  the  case  was  not  present- 


ed to  the  Jury  in  that  way,  and  it  is  deemed, 
best  not  to  express  any  opinion  thereon,  ex- 
cept to  say  that  If  it  was  established  by 
proof  that  plaintiff  had  seen  his  superior 
and  instructor  remove  clogging  hair  from 
the  teeth  of  the  rollers,  while  the  machine 
was  in  motion,  with  impunity,  it  would  be 
a  question  for  the  Jury  whether  a  boy  such 
as  plaintiff  was  must  have  perceived  and 
comprehended  the  danger  attached  to  such 
an  act  The  defendants  produced  evidence 
from  several  witnesses,  which,  if  believed, 
established  that  defendants'  agent  had  for- 
bidden plaintiff  to  touch  the  machine  if  It 
got  clogged,  or  to  attempt  to  remove  the 
clogging  hair  until  the  machine  was  stopped. 
In  view  of  this  evidence,  the  trial  Judge  was 
asked  to  charge  the  jury  that  if  they  found, 
that  plaintiff  was  explicitly  and  clearly  for- 
bidden by  defendants  or  their  agent  to  do 
the  act  in  which  be  received  his  Injury,  he 
could  not  recover.  The  Instruction  thus  ask- 
ed was  refused,  except  so  far  as  it  was  em- 
braced In  the  charge  made.  On  examina- 
tion of  the  charge  it  is  plain  that  it  did  not , 
contain  the  substance  of  the  request'  The' 
jury  were  told  that  the  case  turned  on  the 
question  whether  the  danger  was  obvious  to 
plaintiff,  considering  his  youth  and  inexperi- 
ence; and,  if  not  whether  he  had  been  prop- 
erly Instructed  and  warned  against  the  dan- 
ger. When  the  trial  Judge  directed  the  at- 
tention of  the  jury  to  -the  evidence  respect- 
ing the  prohibition  of  plaintiff  from  doing 
the  act.  whereby  he  received  his  Injury,  he 
accompanied  his  statement  with  language 
which  plainly  showed  that  he  deemed  the 
prohibition  Immaterial,  unless  It  also  pointed 
out  the  danger  from  which  the  prohibition 
was  designed  to  preserve  the  plaintiff.  If 
defendants  were  entitled  to  have  the  jury 
Instructed  In  the  substantial  terms  of  that 
request  they  ought  to  be  allowed  a  new 
trial.  When  an  employe  receives  an  Injury 
which  has  been  brought  about  by  his  willful 
violation  of  rules  laid  down  by  the  employer, 
and  within  the  knowledge  of  the  employe, 
he  cannot  hold  the  employer  liable.  This 
doctrine  is  In  accord  with  the  principles  gov- 
erning the  liability  of  masters  to  servants, 
and  has  been  announced  In  many  cases  which 
are  collected  in  14  Am.  &  Eng.  Bnc.  Law,  p. 
908.  In  none  of  the  cases  is  It  intimated 
that  the  employs  must  be  Informed  of  the 
reason  of  the  rule,  or  have  explained  to  him 
the  danger  to  which  its  violation  would  ex- 
pose him.  The  doctrine  would  be  deprived 
of  any  practical  application  if  the  immunity 
of  the  master  would  not  exist,  except  the 
servant  knew  the  danger.  For  if  that  dan- 
ger was  patent  and  obvious,  it  was  one 
which  the  employe  took  the  risk  of  when 
he  entered  the  service;  If  it  was  latent  and 
nonobvlous,  then,  upon  the  employer's  dis- 
closure of  the  danger  to  him,  the  employe 
also  took  the  risk  of  It  Therefore  it  would 
be  of  no  consequence  that  the  avoidance  of 
the  danger  was  enforced  by  a  regulation  or 
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a  prohibition.  In  my  Judgment,  bo  far,  at 
least,  as  adult  employes  are  concerned,  an 
injury  received  by  one  of  them  as  the  direct 
result  of  willful  disobedience  of  rules  or 
willful  violation  of  prohibitions  laid  down 
by  the  employer,  and  known  to  the  employe, 
Is  an  Injury  which  the  employe  brings  upon 
himself  by  his  own  act,  and  for  which  the 
employer  Is  in  no  wise  responsible,  even 
though  the  employe  was  ignorant  of  the  dan- 
ger to  which  his  act  would  expose  him.  But 
it  is  urged  that  the  doctrine  Is  not  properly 
applicable  to  employes  who  are  minors.  I 
am  unable  to  discover  any  distinction  In  this 
respect  between  employes  who  are  adults 
and  those  who  are  minors.  If  the  regula- 
tions are  brought  to  the  attention  of  the  mi- 
nor, and  they  are  clear  and  explicit,  the  vio- 
lation of  them  is  the  voluntary  act  of  the 
employe,  which,  If  It  produces  Injury,  ought 
not  to  charge  the  employer.  For  this  reason 
I  think  defendants  were  entitled  to  the 
charge  In  this  respect  which  they  requested. 
It  may  be  added  that,  had  I  reached  a  differ- 
ent conclusion,  I  should  still  think  that  the 
jury  should  have  been  instructed  as  request- 
ed. As  has  been  stated,  if  plaintiff's  ac- 
count was  accepted,  the  jury  might  Infer 
that  he  did  not  appreciate  and  comprehend 
the  full  danger  to  which  one  was  exposed 
who  did  the  act  In  doing  which  he  received 
hte  Injury.  But  It  is  clear  that  he  must 
have  perceived  that  there  was  some  danger 
in  doing  it  The  prohibition  against  doing 
that  act  was  therefore  addressed  to  one  who 
did  have  some  knowledge  of  its  danger.'  In 
this  aspect  of  the  case  it  resembles  the  case 
of  Beckham  v.  HiUier,  47  N.  J.  Law,  12. 
There  a  minor  employe  was  killed,  presum- 
ably by  being  caught  in  n  '  ?lt  which  be  was 
attempting  to  adjust  alone  after  having  been 
instructed  not  to  do  so  without  the  assist- 
ance of  another  workman.  Mr.  Justice  Dix- 
on, speaking  for  this  court,  said:  "Beck- 
ham, however,  did  not  ask  for  aid,  but  alone 
attempted  to  adjust  the  belt.  In  so  doing 
we  think  he  acted  at  his  own  peril.  Even 
if,  as  is  claimed,  he  had  not  been  apprised 
of  the  exact  nature  of  the  hazard,  yet  be 
knew  that  the  operation  was  dangerous,  and 
his  disregard  of  the  precautionary  direction 
manifestly  intended  for  his  greater  security 
was  culpable  negligence,  which  relieved  de- 
fendants from  responsibility.*'  The  result 
reached  relieves  us  from  considering  the 
other  reasons  relied  on  for  a  new  trial.  Let 
the  rule  be  made  absolute. 


(61  N.  J.  I*  481) 

STATE  (CADMUS  et  al.,  Prosecutors)  v. 
CITY  OF  BAYONNE. 
(Supreme  Court  of  New  Jersey.     Feb.  21,  1898.) 
Certiorari— When  Libs. 
A    certiorari    removed    into   the    supreme 
court  the  resolution  by  which  the  city  of  Bay- 
onne agreed  to  sell  certain  lands  that  it  had  pur- 
chased  at  a  tax  sale  under  the   Martin   act. 


Bdd,  that  the  proceeding  was  nugatory  as  a 
means  of  testing  whether  the  purchaser  at  the 
tax  sale  had  legally  extinguished  the  prosecu- 
tor's right  to  redeem  the  lands. 
(Syllabus  by  the  Court) 

Certiorari  by  the  state,  on  the  prosecution  of 
James  R.  Cadmus  and  others,  against  the  city 
of  Bayonne,  to  review  a  resolution  of  the 
board  of  councilmen  of  the  defendant  Certi- 
orari dismissed. 

Argued  November  term,  1897,  before  GAR- 
RISON and  LIPPINCOTT,  JJ. 

Marshall  N.  Van  Winkle,  for  prosecutors. 
T.  F.  Noonan,  Jr.,  for  city  of  Bayonne.  J. 
Benny,  for  Anna  W.  Wall 

GARRISON,  J.  This  writ  of  certiorari  re- 
moved Into  this  court  a  resolution  adopted  by 
the  board  of  councilmen  of  the  city  of  Bay- 
onne. The  resolution  recites  the  sale  of  cer- 
tain lots  under  the  provisions  of  the  Martin 
act  their  purchase  by  the  city  of  Bayonne, 
and  the  offer  of  one  Anna  W.  Wall  to  buy  the 
some  of  the  city  at  a  price  named.  The  res- 
olution accepts  the  offer  and  authorizes  the 
execution  of  a  deed. 

The  purpose  of  this  certiorari  la  to  set  aside 
this  resolution:  The  right  of  the  city  both 
to  buy  the  land  and  to  sell  again  at  private 
sale  is  conferred  .by  the  statute.  8  Gen.  St. 
i  3385. 

The  prosecutors,  who  were  the  owners  of 
the  lots  at  the  time  of  their  purchase  by  the 
city,  deny  In  form  the  power  of  the  city  to 
sell  what  it  had  bought;  but  In  effect  they 
only  contend  that  such  sale  will  not  devest 
their  right  to  redeem.  They  say  that  the  pur- 
chaser, the  city,  did  not  serve  upon  them  the 
notice  required  by  the  statute,  and  that  hence 
the  six  months  within  which  they  may  re- 
deem has  not  commenced  to  run. 

This  redemption  must  under  the  statute, 
be  the  act  of  the  owner,  and  its  form  is  strict- 
ly prescribed,  viz.  by  paying  to  the  city  treas- 
urer the  sum  paid  by  the  purchaser,  with  In- 
terest at  10  per  cent  This  the  prosecutors 
have  not  done.  This,  if  their  contention  be 
correct,  they  might  have  done,  or  still  may  do. 
The  effect  of  such  payment  when  made  is 
declared  by  the  statute.  But  obviously  these 
considerations  have  no  bearing  upon  the  right 
of  the  purchaser  to  sell  such  title  as  It  has, 
whether  perfect  or  Imperfect  to  any  one  who 
Is  willing  to  buy  It. 

There  Is  not  the  vestige  of  authority  in  this 
court  to  extend  the  time  for  redemption,  to 
alter  the  terms  prescribed  by  the  statute,  or 
to  Interfere  with  a  sale  by  a  purchaser  who 
has  or  thinks  he  has  a  title. 

If  the  contention  of  the  prosecutors  be  cor- 
rect the  sale  by  the  city  would  in  no  wise 
affect  their  statutory  right  to  redeem,  and  it 
certainly  would  not  prevent  their  paying  the 
proper  amount  to  the  proper  officer,  without 
which  they  can  acquire  no  status  with  re- 
spect to  the  title  that  the  city  provisionally 
held.  The  whole  question  is  one  of  title, 
which  the  prosecutors  are  not  in  a  position 
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to  trot,  and  which  cannot  be  tested  by  an 
attack  upon  the  resolution  of  the  city  to  sell 
to  another  what  It  bought  at  the  tax  sale. 

The  question  cannot  be  raised  until  the 
prosecutors  have  color,  at  least,  of  title,  and 
then  only  in  an  action  by  which  the  title  to 
land  can  be  tested,  and  the  disputed  ques- 
tion of  fact  and  veracity  passed  upon  by  a 
jury. 

The  present  proceeding  is  entirely  nugatory, 
and  will  be  dismissed,  with  costs. 


(«1  N.  J.  U  868) 

WOOSTER  t.  FITZGERALD  et  al. 
{Supreme  Court  of  New  Jersey.  Feb.  28, 1898.) 
Wilis—  Construction— Devise  Ovbr. 
C  by  his  will,  made  the  following  provi- 
sion for  his  wife:  "I  order  and  direct  that  all 
my  estate,  real,  personal,  and  mixed,  shall,  dur- 
ing the  life  of  my  beloved  wife,  should  she  sur- 
vive me,  pass  into  her  hands,  and  be  subject  to 
her  sole  management  and  control,  to  keep  and 
use,  or  Bell  and  dispose  of  the  same,  as  she  shall 
see  fit.  From  and  after  the  death  of  my  wife, 
should  she  survive  me,  otherwise  from  and  aft- 
er my  death,  all  my  estate,  real,  personal,  and 
mixed,  which  shall  then  remain,  I  order  and  di- 
rect my  executors,  or  the  survivor  of  them,  to 
dispose  of  as  soon  as  conveniently  may  be 
thereafter,  as  follows,"  etc.  Bdd,  that  the 
power  of  disposal  created  by  this  testamentary 
provision  is  one  which  must  be  exercised  inter 
vivos,  and  that  so  much  of  the  testator's  estate 
as  remains  undisposed  of  at  the  wife's  death 
becomes  subject  to  the  gift  over. 
(Syllabus  by  the  Court.) 

Action  by  Charles  I.  Wooster  against 
Christopher  Fitzgerald  and  others  In  eject- 
ment to  recover  possession  of  certain  lands. 
From  a  special  finding  of  facts  by  the  court 
below  the  case  is  certified  to  the  supreme 
court    Judgment  Is  rendered  for  defendants. 

This  is  an  action  of  ejectment,  brought 
to  recover  the  possession  of  certain  lands  In 
the  county  of  Camden,  of  which  one  Benja- 
min D.  Cooper  died  seised.  The  case  was 
tried  by  the  court  without  a  jury,  and  by 
agreement  of  parties  the  trial  judge  found 
the  facts  specially,  and  referred  it  to  this 
court  for  judgment  as  to  whether,  on  the 
facts  so  found,  the  defendants,  or  any  of 
them,  are  guilty  as  in  the  declaration  char- 
ged. 

Argued  'November  term,  1897,  before 
MAGIB,  G.  J.,  and  DBPUR,  GUMMERB, 
and  LUDLOW,  JJ. 

J.  J.  CrandaD,  for  plaintiff.  James  Bu- 
chanan and  William  Moore,  for  defendants. 

GUMMERE,  J.  The  following  are  the 
facts  found  by  the  trial  Judge  in  this  case: 
That  Benjamin  D.  Cooper  died  seised  of  the 
lands  in  controversy,  having  first  mode  his 
last  will,  dated  December  31, 1881,  by  which 
he  provided  for  his  wife,  Tacy  Cooper,  as  fol- 
lows: "I  order  and  direct  that  all  my  es- 
tate, real,  personal,  and  mixed,  shall,  during 
the  life  of  my  beloved  wife,  Tacy  Cooper, 
should  she  survive  me,  pass  Into  her  hands, 


and  be  subject  to  her  sole  management  and 
control,  to  keep  and  use,  or  sell  and  dispose 
of,  the  same,  as  she  shall  see  fit;  and  my 
executors,  hereinafter  named,  shall  not,  dur- 
ing said  time,  be  responsible  therefor. 
From  and  after  the  death  of  my  wife,  should 
she  survive  me,  otherwise  from  and  after  my 
death,  all  my  estate,  real,  personal,  and 
mixed,  which  shall  then  remain,  I  order  and 
direct  my  executors,  hereinafter  named,  or 
the  survivor  of  them,  to  dispose  of  as  soon 
as  conveniently  may  be  thereafter,  as  fol- 
lows," eta  That  upon  the  decease  of  her 
said  husband,  Tacy  Cooper  possessed  her- 
self of  all  the  real  and  personal  estate  of 
which  be  died  seised,  and  demised  during 
her  lifetime  the  premises  and  real  estate  in 
the  declaration  set  forth  to  defendant  Chris- 
topher Fitzgerald  for  the  term  of  one  year, 
who  has  held  over  under  said  tenure  up  to 
the  time  of  the  commencement  of  this  suit 
That  subsequently  the  said  Tacy  Cooper  also 
died,  having  first  made  her  last  will,  there- 
by giving  and  devising  to  the  plaintiff  all  her 
property,  real  and  personal,  and  appointing 
him  the  executor  thereof.  That  said  Tacy 
Cooper  never  had  any  real  estate,  lands,  and 
tenements  of  her  own,  and  died  possessed 
of  a  small  amount  of  personal  property; 
and  that  after  the  probate  of  the  will  of 
Tacy  Cooper  the  plaintiff  paid  to  certain  of 
the  legatees  in  remainder,  named  In  the  will 
of  Benjamin  D.  Cooper,  the  legacies  given  to 
them  thereby  to  the  amount  of  $1,100.  That 
afterwards  the  plaintiff,  Charles  I.  Wooster, 
filed  his  bill  of  complaint  In  the  .court  of 
chancery  of  this  state  against  the  defend- 
ants In  this  suit  for  the  purpose  of  com- 
pelling them  to  account  for  the  personal  es- 
tate of  the  said  Benjamin  D.  Cooper  which 
had  come  to  their  hands,  and  that  such  pro- 
ceedings were  thereupon  had  that  in  the 
month  of  October,  1895,  a  decree  was  enter- 
ed in  said  cause  adjudging  that  said  Tacy 
Cooper  too'k  only  a  life  estate  in  her  hus- 
band's personalty  under  bis  will,  and  that 
upon  her  death  so  much  thereof  as  had  not 
been  disposed  of  by  her  In  her  lifetime  pass- 
ed to  the  defendants,  who  were  the  legatees 
named  In  the  will  of  said  Benjamin  D.  Coop- 
er, unaffected  by  the  will  of  bis  widow. 
That  said  decree  was  appealed  from  by  the 
plaintiff  in  this  suit  to  the  court  of  errors 
and  appeals,  and  was  there  affirmed.  33 
Atl.  1050. 

On  these  facts  It  Is  now  argued  before  us 
on  behalf  of  the  plaintiff  that,  although  the 
decision  of  the  court  of  errors  and  appeals 
settled  definitely  and  finally  the  rights  of 
these  litigants  in  the  personal  estate  of  Ben- 
jamin D.  Cooper,  their  rights  in  the  lands 
of  which  he  died  seised  have  never  been 
judicially  determined,  and  that  the  plaintiff 
is  still  entitled  to  litigate  them  in  a  court  of 
law.  The  ground  upon  which  counsel  rests 
his  contention,  as  I  understand  it,  is  this: 
The  court  of  errors  and  appeals,  in  deciding 
the  equity  suit  (Wooster  v.  Cooper,  53  N.  J. 
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Eq.  682,  83  Atl.  1050),  used  the  following  lan- 
guage: ''The  husband's  will  gives  to  his 
wife,  by  express  words,  a  life  estate  in  his 
property,  and  then  annexes  to  it  a  power  to 
dispose  of  the  some  without  qualification  or 
limitation.  The  rule  that  a  devise  of  an  es- 
tate generally,  with  a  power  to  dispose  of 
the  same  absolutely  and  without  limitation, 
imports  such  dlminion  over  the  property  that 
an  estate  in  fee  is  created,  and  that  a  devise 
over  is  consequently  void,  has  one  exception, 
which  is  this:  that  where  the  testator  gives 
an  estate  for  life  only,  by  certain  and  ex- 
press words,  and  annexes  to  It  a  power  of 
disposal,  the  devisee  for  life  will  not  take  an 
estate  in  fee."  The  court  did  not  discuss  the 
question  whether  the  will  of  Tacy  Cooper 
was  a  valid  execution  of  the  power  which 
was  conferred  upon  her.  Counsel  therefore 
insists  that  the  only  thing  which  the  court 
of  errors  and  appeals  has  decided  is  that 
Tacy  Cooper  was  not  given,  by  her  hus- 
band's will,  the  absolute  ownership  of  his  es- 
tate, but  merely  a  life  interest  therein, 
coupled  with  a  power  to  dispose  of  the  same; 
and  that  the.  court  has  never  considered  or 
passed  upon  the  question  whether  Tacy 
Cooper's'  will  was  a  good  and  valid  execu- 
tion of  her  power  of  disposal.  Assuming  it 
to  be  true,  as  contended  by  counsel  for  the 
plaintiff,  that  this  latter  question  has  never 
been  decided,  and  still  remains  open  for  liti- 
gation between  the  parties,  I  am  of  opinion 
that  the  power  was  not  one  which  could  be 
executed  by  wllL  We  are  told  that  the  court 
of  errors  and  appeals  decided  otherwise  in 
Wooster  v.  Cooper,  supra,  when  it  said  that 
the  will  of  the  husband  gave  to  the  wife  "a 
life  estate  in  his  property,  and  then  annexed 
to.  it  a  power  to  dispose  of  the  same  with- 
out qualification  or  limitation."  I  cannot 
adopt  the  view  of  counsel  as  to  the  meaning 
which  Is  to  be  put  upon  this  expression  con- 
tained in  the  opinion.  What  the  court  de- 
cided, as  I  understand  the  language  quoted, 
was  that  the  power  annexed  to  the  life  es- 
tate authorized  the  donee  thereof  to  dis- 
pose of  the  testator's  property  absolutely; 
that  is,  to  vest  in  the  person  to  whom  she 
passed  it  an  unqualified  and  unlimited  estate.' 
In  other  words,  that  the  phrase,  "without 
qualification  or  .limitation,"  is  descriptive, 
not  of  the  power,  but  of  the  estate  to  be  pass- 
ed by  its  execution.  The  power  of  disposal, 
it  seems  to  me,  is  one  which  must  be  exer- 
cised inter  vivos.  The  provision  of  the  hus- 
band's will,  following  the  bequest  to  the 
wife,  "from  and  after  the  death  of  my  wife, 
all  my  estate  which  shall  then  remain  I  or- 
der and  direct  my  executors  to  dispose  of," 
etc.,  draws  the  line  at  the  wife's  death,  bo 
that  what  is  remaining  at  that  time  becomes 
subject  to  the  gift  over.  The  plain  inten- 
tion of  the  testator  is  that,  if  his  wife  has 
not  disposed  of  all  his  estate  during  her  life- 
time—If  any  of  it  remains  in  her  hands  at 
her  death— it  shall  go  to  the  persons  desig- 
nated in  his  will.     Herring  v.  Barrow,  13 


Ch.  Dlv.  144.  But  I  cannot  assent  to  the  po- 
sition, taken  by  counsel,  that  the  question 
whether  Tacy  Cooper,  by  her  will,  executed 
the  power  conferred  upon  her  by  her  bus- 
band's  will,  is  still  an  open  one  between 
these  parties.  While  It  is  true  that  this 
question  was  not  discussed  in  the  opinion  of 
the  court  of  errors  and  appeals,  it  is  equally 
true  that  there  could  not  have  been  an  af- 
firmance by  that  court  of  the  decree  in  chan- 
cery, unless  it  had  considered  that  the  will 
of  Tacy  Cooper  did  not  constitute  a  valid 
execution  of  the  power.  The  decree  appeal- 
ed from  adjudged  that  at  her  death  so  much 
of  her  husband's  estate  as  had  not  been  dis- 
posed of  by  her  in  her  lifetime,  went  to  the 
legatees  named  in  her  husband's  will.  If 
her  will  had  constituted  a  valid  execution  of 
the  power,  that  decree  would  have  been  erro- 
neous, and  would  necessarily  have  been  re- 
versed, because,  in  that  .event,  the  plaintiff 
herein,  as  her  appointee,  and  not  her  hus- 
band's legatees,  would  have  been  entitled  to 
the  part  of  her  husband's  estate  which  she 
had  not  disposed  of  during  her  lifetime.  The 
highest  court  of  the  state  having  decided 
that  Tacy  Cooper  took  a  life  estate  under 
her  husband's  will,  and  that  the  power  of 
disposal  vested  in  her  thereby  had  not  been 
exercised  by  her,  these  questions  are  no 
longer  open  for  litigation  by  these  parties. 
On  the  facts  found  by  the  trial  judge  in 
this  case,  the  defendants  are  entitled  to  judg- 
ment 


(«1  N.  J.  U  408) 

STATE  (NEW  YORK,  8.  &  W.  B.  GO.,  Prose- 
cutor) v.  MAYOR,  ETC.,  OF  CITY 
OF  PATERSON. 

(Supreme  Court  of  New  Jersey.    Feb.  21, 1898.) 

Eminbst  Domain— Laying  Out  Streets — Depot 
Grounds. 

Under  the  authority  given  by  the  charter 
of  the  city  of  Paterson  to  lay  out  and  open 
streets,  and  to  take  such  landa  as  may  be  neces- 
sary therefor,  upon  making  compensation,  the 
city  has  no  power  to  lay  out  a  street  through 
land  used  by  a  railroad  company  as  a  freight 
yard,  when  it  will  deprive  the  company  of  the 
beneficial  use  of  such  freight  yard,  and  compel 
it  to  transfer  its  freight  business  to  another  lo- 
cality. To  authorize  such  an  invasion  of  the 
rights  of  the  company,  there  must  be  an  express 
grant  of  power  by  the  legislature,  or  an  im- 
plication ^equally  conclusive.  Such  power  will 
not  be  Inferred  from  the  general  authority 
granted  to  lay  out  and  open  streets. 
(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecution 
of  the  New  York,  Susquehanna  &  Western 
Railroad  Company,  against  the  mayor  and 
aldermen  of  the  city  of  Paterson,  to  review 
an  ordinance  of  defendant.  Ordinance  set 
aside. 

Argued  November  term,  1897,  before  VAN 
SYCKBL,  DIXON,  and  COLLINS,  JJ. 

Hobart  Tuttle,  for  plaintiff.  T,  0.  Simon- 
ton,  for  defendants. 
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VAN  SYCKEL,  J.  The  subject  for  review 
In  this  case  la  an  ordinance  of  the  city  of 
Peterson  to  lay  oat  and  open  a  public  street 
known  as  "Fourteenth  Avenue,"  across  the 
lands  of  the  prosecutor  in  said  city.  The 
avenue  proposed  to  be  laid  out  is  70  feet 
wide,  and  crosses  the  lands  of  the  prosecutor 
at  grade.  The  said,  railroad  company  owns 
a  strip  of  land  100  feet  in  width,  extending 
from  Broadway  on  the  north  to  Ellison  Place 
on  the  south,  a  distance  of  667  feet  on  one 
side,  and  630  feet  on  the  other;  said  streets 
running  over  the  tracks  of  said  railroad  on 
grade.  This  piece  of  land  Is  occupied,  not 
only  by  the  railroad  company's  main  double 
tracks,  but  is  also  its  freight  yard,  and  was 
acquired  by  the  company  in  the  year  1871 
by  condemnation  proceedings.  It  has  since 
that  date  been  used  exclusively  for  such 
railroad  tracks  and  as  a  freight  yard.  The 
incoming  freight  is  put  in  on  the  side  tracks, 
and  deposited  there  for  the  consignees  to 
come  in  with  their  teams  and  remove  it, 
These  sidings  are  built  with  special  adapta- 
tion for  that  purpose.  The  company  has  no 
other  yard  or  yard  facilities  in  the  city  of 
Paterson  that  can  be  used  in  the  place  of 
this.  There  is  a  freight  house  on  this  land 
near  Broadway.  The  proposed  street  is  laid 
nearly  across  the  middle  of  this  yard,  and, 
according  to  the  testimony,  would  destroy 
the  yard  so  that  the  company  could  not  use 
it  to  advantage.  The  city  charter  (Laws 
1871)  {  92,  contains  all  the  authority  on  this 
subject,  which  is  to  lay  out,  open,'  vacate, 
straighten,  widen,  or  alter  any  street,  and  to 
take  such  lands  and  real  estate  as  may  be 
necessary  therefor,  upon  making  compensa- 
tion in  the  manner  therein  prescribed.  No 
special  provision  is  made  for  taking  the 
lands  of  a  railroad  company.  There  is  no 
doubt  that,  under  this  general  authority,  the 
city  may  lay  out  a  street  over  the  right  of 
way  of  a  railroad  corporation,  but  that  does 
not  dispose  of  the  question  involved  in  this 
controversy.  In  the  case  of  New  Jersey 
Southern  B.  Co.  v.  Long  Branch  Com'rs,  88 
N.  J.  Law,  28,  the  right  of  Bald  commission- 
ers to  take,  for  the  purposes  of  a  street,  a 
strip  of  land  on  which  the  tracks  of  the  rail- 
road company  were  laid  longitudinally,  was 
denied.  The  ground  upon  which  that  deci- 
sion was  pnt  was  that  it  would  deprive  the 
company  of  the  right  to  use  the  land  for  its 
corporate  purposes.  The  court  said:  "Where 
the  use  for  which  the  condemnation  is  prose- 
cuted is  of  such  a  character  as  necessarily 
to  require  for  Its  enjoyment  the  exclusive 
possession  and  occupation  of  the  premises,  it 
Is  manifest  the  condemnation  will  be  utterly 
futile,  unless  it  may  also  operate  to  extin- 
guish the  right  of  the  corporation  whose  ti- 
tle is  condemned  to  use  the  land  for  its  cor- 
porate purposes.  A  condemnation  that  will 
accomplish  this  result  will  destroy,  pro  tan- 
to,  the  franchises  of  the  corporation,  and  im- 
pair, to  that  extent,  the  powers  granted  by 
the  legislature.  •  •  •  The  power  to  in- 


vade the  privileges  of  a  corporation  in  such 
a  manner  will  not 'be  Inferred  from  a  naked 
grant  of  the  power  to  condemn.  It  can  only 
be  derived  from  a  power  granted  either  in 
express  terms,  or  arising  by  a  necessafy  im- 
plication; and  the  legislative  Intent  to  au- 
thorise such  an  Interference  with  the  rights 
and  privileges  of  another  corporation,  which- 
ever way  It  may  be  manifested,  must  be 
plainly  perceived."  This  Is  In  accordance 
with  the  vleWs  previously  expressed  by  the 
supreme  court  in  Mayor,  etc.,  of  Jersey  City 
v.  Montclair  By.  Co.,  36  N.  J.  Law,  328,  where 
it  was  held  that,  In  the  absence  of  an  ex- 
press legislative  grant  or  an  implication 
equally  conclusive, '  the  railroad  company 
could  not  condemn  and  take  for  its  tracks  a 
strip  through  property  acquired  by  the  city 
for  the  purpose  of  a  reservoir.  The  princi- 
ple which  controlled  the  decisions  in  the 
cases  cited  applies  with  equal  force  here. 
The  railroad  company  cannot  be  deprived  of 
the  beneficial  use  of  its  freight  yard,  and  be 
constrained  to  transact  its  freight  business 
elsewhere,  unless  clear  authority  is  given  to 
the  city  of  Paterson  to  require  it  to  do  so. 
No  such  authority  appears  in  this  case,  and 
it  cannot  be  inferred  from  the  general  pow- 
er given  to  lay  out  and  open  streets.  Until 
the  legislature  bestows  such  powers  upon 
the  municipality,  the  company  cannot  be 
compelled  to  abandon  its  freight  yard,  and 
seek  another  locality  for  the  transaction  of 
its  daily  business.  The  ordinance  is  without 
authority,  and  should  be  set  aside. 


(U  N.  J.  L.  470) 

STATE  (MOORE  et  si.,  Prosecutors)  v.  COM- 
MISSIONERS OP  STREETS  OF  BOB- 
OUGH  OP  HADDONFIELD  et  al. 

(Supreme  Court  of  New  Jersey.     Feb.  21, 1808.) 

Btrbet  Railroads— Ubb  or  Streets— Conbbnt 
or  Abutting  Owners. 

It  is  not  necessary  to  the  regulating  of  the 
use  of  streets  in  a  borough,  by  a  street  railroad 
company  already  having,  by  ordinance  passed 
conformably  to  the  acts  of  1883  and  1804  (3 
Gen.  St.  pp.  3235,  3247),  a  location  of  tracks, 
and  the  right  to  construct,  maintain,  and  oper- 
ate its  railroad,  that  there  should  be  a  new  or 
continued  consent  of  any  abutting  landowners, 
or  a  public  hearing  on  notice.  The  general  pow- 
ers of  boroughs  (P.  L.  1807,  p.  206,  {  28)  suffice 
for  that  purpose,  even  though  the  railroad  has 
not  been  fully  constructed. 
(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecutlop 
of  Henry  D.  Moore  and  others,  against  the 
commissioners  of  streets  of  the  borough  of 
Haddonfleld  and  the  West  Jersey  Traction 
Company,  to  review  an  ordinance  of  that  bor- 
ough.   Ordinance  sustained. 

Argued  November  term,  1897,  before  VAN 
SYCKBL,  DIXON,  and  COLLINS,  JJ. 

J.  Fithlan  Tatem  and  Herbert  A.  Drake,  for 
prosecutors.  Henry  S.  Scovel,  for  defendant 
borough   of  Haddonfleld.    E.   A.  Armstrong 
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and  D.  J.  Pancoast  for  defendant  West  Jer- 
sey Traction  Co. 

COLLINS,  J.  The  West  Jersey  Traction 
Company,  a  corporation  organized  under  the 
act  of  March  14,  1883  (3  Gen.  St  p.  3235), 
procured  from  the  governing  body  of  the  bor- 
ough of  Haddonfleld,  by  ordinance  passed 
March  6,  1895,  and  accepted  by  the  company 
March  10,  1895,  a  location  of  its  tracks,  on 
the  Haddonfleld  and  Camden  Turnpike,  and 
on  certain  streets,  including  Main  street,  in 
said  borough,  and  permission  to  construct, 
maintain,  and  operate  a  street  railroad  there- 
on. There  was  full  compliance  with  said  act 
of  1893,  and  with  the  act  of  1894  (3  Gen.  St 
p.  3247).  The  consent  of  landowners  present- 
ed as  a  basis  for  the  ordinance  named  the 
said  turnpike  and  the  streets  affected,  was 
general  In  form,  unlimited  In  scope,  and  ex- 
tended to  the  location  of  tracks  and  the  con- 
struction of  the  railroad  with  all  lawful  ap- 
pliances. Section  1  of  the  ordinance  con- 
tained the  location  and  description  of  tracks, 
and  the  grant  of  permission  to  construct  and 
operate.  Section  2  made  certain  require- 
ments, for  a  violation  or  refusal  whereof  the 
company  should  forfeit  all  rights  under  the 
ordinance,  and  fixed  the  period  of  consent  at 
25  years.  It  is  admitted  by  a  stipulation  In 
the  cause  that  said  ordinance  "was  properly 
passed  and  accepted,  and  that  thereunder  rail- 
road track  was  built  on  the  turnpike  In  the 
borough  of  Haddonfleld,  approaching  within 
a  few  feet  of  the  Main  street,  and  extending 
along  the  turnpike  beyond  the  borough  line, 
but  that  no  track  has  been  laid  on  the  Main 
street  in  the  borough  of  Haddonfleld."  On 
May  12,  1897,  there  was  passed  "A  supple- 
ment to  an  ordinance  regulating  the  railroad 
of  the  West  Jersey  Traction  Company."  It 
recites  the  ordinance  of  March  6,  1895,  and 
that  "certain  regulations  and  limitations  con- 
tained in  the  said  ordinance  are  deemed  im- 
practicable, and  it  is  believed  to  be  best  for 
the.  interest  of  this  municipality  and  the  said 
corporation  in  that  respect  only  to  make  cer- 
tain changes  therein  and  thereof,"  and  then 
proceeds  to  ordain  that  sections  1  and  2  of  the 
ordinance  be  amended  as  therein  follows: 
Sections  are  added  requiring  the  work  there- 
in authorized  to  be  commenced  within  three 
weeks,  and  to  be  finished  within  six  months 
from  such  commencement,  and  repealing  all 
ordinances  and  parts  of  ordinances  Inconsist- 
ent therewith  to  the  extent  of  such  inconsist- 
ency. The  changes  made  by  thiB  supplement 
from  the  original  ordinances  are  substantially 
as  follows:  In  the  first  section  (1)  a  derail- 
ing switch  at  the  crossing  qf  the  Camden  & 
Atlantic  Railroad  is  dispensed  with;  (2)  the 
gauge  of  the  tracks  is  changed  from  five  feet 
.and  two  inches  to  five  feet,— this  does  not 
affect  the  location  of  the  tracks,  but  only  the 
distance  between  the  Inner  surfaces  of  the 
tops    of.  the    rails    projecting   above    their 


flanges.  In  the  second  section  (3)  macadam, 
faced  with  Belgian  block.  Is  substituted  for 
rubbleatone  pavement  which,  where  already 
laid,  is  to  be  taken  up,  and  relald  outside  the 
macadam;  (4)  a  time  limit  for  finishing  at 
least  one  line  of  track  is  omitted;  (5)  a  re- 
quirement to  run  cars  at  specified  mintmnm 
Intervals  is  omitted;  (6)  the  maximum  rate 
of  speed  is  changed  from  six  to  eight  miles  an 
hour,— but  this  had  already  been  done  by  a 
supplemental  ordinance  passed  April  80,  1895. 
And  (7)  the  limit  of  the  period  of  the  consent 
to  25  years  is  omitted. 

The  prosecutors  attack  the  ordinance  of 
May  12,  1897.  The  causes  assigned  for  its 
reversal  are  that  the  consent  of  abutting  land- 
owners above  recited  has  spent  its  force,  and 
cannot  sustain  a  new  ordinance;  that  by  rea- 
son of  withdrawals  there  does  not  now  sub- 
sist the  consent  of  the  owners  of  the  necessary 
frontage;  and  that  there  was  no  public  hear- 
ing upon  a  notice  posted  and  published  as  re- 
quired by  Bald  statutes.  The  supposed  Inva- 
lidity of  the  ordinance  under  review  rests 
upon  the  erroneous  assumption  of  its  being  a 
new  grant.  The  original  ordinance  still 
stands,  and  no  withdrawal  of  consent  of  the 
abutting  owners  can  affect  It.  The  consent 
upon  which  that  ordinance  was  based  was  un- 
limited and  unconditional.  Where  a  grant  is 
partial  only,  as  permitted  by  the  act  of  1894, 
then,  if  the  consent  be  withdrawn,  power  to 
extend  the  grant  may  be  questionable;  but. 
where  the  grant  is  complete,  the  right  to  con- 
struct cannot  be  made  to  depend  upon  the 
continuance  of  the  consent  Modification  or 
removal  of  restrictions  do  not  involve  a  new 
grant,  requiring  the  statutory  consent.  The 
restrictions  concern  the  public,  not  the  abut- 
ting owners.  No  public  hearing  on  notice 
was  required  as  a  prerequisite  to  the  changes 
ordained  May  12,  1897.  They  come  within 
the  general  municipal  power  of  regulation. 
The  restrictions  Imposed  by  the  original  or- 
dinance either  were  within  the  general  corpo- 
rate powers  of  the  borough,  or  else  derived 
their  efficacy  from  their  acceptance  by  the 
traction  company,  as  conditions  of  Its  grant. 
It  would  be  absurd  to  say  that  no  restriction 
can  be  imposed  on  or  removed  from  a  street- 
railway  company  without  a  public  hearing  on 
notice.  It  is  not  necessary  to  give  notice 
even  to  the  owners  of  land  on  the  street  un- 
less their  private  property  rights  are  to  be 
affected.  Kennelly  v.  Jersey  City,  57  N.  J. 
Law,  293,  30  Atl.  531.  The  general  borough 
act,  approved  April  24,  1897  (P.  L.  p.  296,  f 
28),  authorizes  ordinances  to  prescribe  the 
manner  w  which  corporations  or  individuals 
shall  exercise  any  privilege  granted  to  them 
In  the  use  of  any  street,  road;  or  highway,  to 
regulate  the  use  of  the  streets  of  the  borough 
by  street  railway  companies,  etc.  The  sup- 
plemental ordinance  is  within  this  authority, 
and  seems  to  have  been  regularly  passed.  It 
is  affirmed,  with  costs. 
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STATE  (BENTON  «t  ■!.,  Prosecutors)  t.  OITT 

OF  ELIZABETH  et  aL » 
(Supreme  Court  of  New  Jersey.    Feb.  28,  1898.) 

CKKTIOHABI  —  PrBSUMPTIONS  —  CORPORATIONS  — 

Gbakt— Validitt  —  Uss  of  Street— Ncibanob. 

1.  If  the  prosecutors  of  a  certiorari  do  not, 
in  their  reasons  filed,  question  the  status  of  a 
foreign  corporation,  it  will  be  assumed  on  final 
hearing  that  the  corporation  has  complied  with 
the  statuory  prerequisites  to  the  transaction  of 
business  by  it  in  this  state. 

2.  A  corporation  owning  the  fee  of  land  can 

Sant  to  another  corporation  the  right  to  use 
e  land  for  a  purpose  which  is  not  within  the 
powers  of  the  grantor,  but  is  within  those  of  the 
grantee;  and  private  persons  having  no  inter- 
est in  the  land  cannot  question  the  validity  of 
such  a  grant. 

3.  Where  a  corporation  has  acquired  the  pri- 
vate right  to  lay  a  pipe  for  the  transportation  of 
oil  through  land  which  is  traversed  by  a  public 
street  in  the  city  of  Elisabeth,  the  city  council 
may,  by  ordinance,  prescribe  the  manner  in 
which  the  pipe  shall  be  laid  and  used,  and  per- 
mit the  corporation  to  dig  the  necessary  trench 
across  the  street 

4.  A  pipe  line  for  the  transportation  of  oil  is 
not  rendered  a  nuisance  by  the  mere  fact  that 
its  presence  enhances  the  rates  of  insurance  on 
property  in  the  neighborhood. 

(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecution 
of  Thomas  H.  Benton  and  others,  against  the 
city  of  Elizabeth  and  the  National  Transit 
Company,  to  review  an  ordinance  of  said 
city.    Ordinance  sustained. 

Argued  November  term,  1897,  VAN  SYOK- 
BL,  COLLINS,  and  DIXON,  JJ. 

John  T.  Dunn  and  R.  V.  Lindabury,  for 
prosecutors.  0.  Addison  Swift,  for  city  of 
Elizabeth.  Frank  Bergen  and  Foster  M.  Voor- 
uees,  for  National  Transit  Co. 

DIXON,  J.  The  ordinance  attacked  by 
this  writ  of  certiorari  purports  to  grant  to 
the  National  Transit  Company  the  privilege 
of  opening  and  crossing  certain  streets  in 
the  city  of  Elizabeth,  and  of  laying  and 
maintaining  a  pipe  therein  for  the  transpor- 
tation of  oil,  and  to  regulate  the  exercise  of 
the  privilege.  In  considering  the  case  we 
must  assume  that  the  National  Transit  Com- 
pany has  corporate  power  to  acquire  and 
exercise  the  right  of  laying  pipes  for  the 
transportation  of  oil  in  this  state,  because 
the  prosecutors  have  raised  no  question 
whatever  with  respect,  to  Its  capacity  In 
the  premises.  It  is  said  that  the  company 
1b  a  Pennsylvania  corporation,  but'  under 
our  statute  (P.  L.  1896,  p.  277,  §§  95-97)  cor- 
porations of  sister  or  foreign  states  may,  by 
certain  proceedings  therein  mentioned,  ob- 
tain legal  authority  to  acquire  and  bold  real 
estate  and  transact  their  business  In  New 
Jersey.  Hence  it  may  easily  be  that 'this 
company  possesses  all  requisite  power,  and, 
If  the  prosecutors  Intended  to  challenge  the 
power,  they  should  have  declared  that  pur- 
pose In  the  reasons  filed.  The  evidence 
shows,  sufficiently  at  least  for  present  pur- 

i  For  dissenting  opinion,  see  39  Atl.  906. 


poses,  that  the  company  has  purchased  such 
a  right  in  the  land  mentioned  in  the  ordi- 
nance as  would  entitle  it  to  lay  pipes  there- 
in for  the  transportation  of  oil  if  the  land 
were  not  subject  to  the  easement  of  a  pub- 
lic street  The  Central  Railroad  Company, 
which  owns  the  fee  of  the  land,  has  granted 
that  right  to  the  transit  company;  and,  al- 
though the  grantor  could  not  lawfully  use 
the  land  for  such  a  purpose,  yet  that  would 
arise  only  from  defect  of  power  in  the  rail- 
road company,  and  not  from  any  illegality 
In  the  appropriation  of  the  land  to  such  a 
use..  Being  possessed  of  the  fee  simple,  the 
railroad  company  could  grant  whatever 
rights  In  the  land  an  Individual  owner  of  the 
fee  could  grant,  provided  the  company  did 
not  Impair  its  power  to  perform  its  public 
duties;  and  no  such  impairment  Is  shown. 
IJut,  even  if  the  validity  of  the  grant  were, 
in  the  abstract,  questionable  for  want  of  cor- 
porate power  in  either  party,  yet  the  prose- 
cutors, who  are  only  private  persons  having 
no  interest  in  the  land,  cannot  dispute  It 
Leazure  v.  Hlllegas,  7  Serg.  &  R.  813;  Fritts 
v.  Palmer,  132  U.  S.  282,  10  Sup.  Ct  93;  Da 
Camp  v.  Dobbins,  31  N.  J.  Eq.  671,  691. 

The  point  next  to  be  considered  relates  to 
the  power-  of  the  council  to  pass  the  ordi- 
nance. <Its  authority  resides  in  the  thirty- 
first  section  of  the  city  charter  (P.  L.  1863, 
p.  109),  which  enables  the  council  to  make 
and  establish  ordinances,  rules,  regulations, 
and  by-laws  prescribing  the  manner  in 
which  corporations  or  persons  shall  exercise 
any  privilege  granted  to  them  In  the  use  of 
any  street  In  said  city,  or  in  digging  up  Bald 
street  for  the  purpose  of  laying  down  pipes, 
or  any  other  purpose  whatever,  and  regulat- 
ing the  keeping  and  conveying  of  gunpow- 
der, camphene,  spirit  gas,  and  other  danger- 
ous materials.  The  authority  thus  delegated 
seems  to  us  sufficient  to  sustain  the  present 
ordinance.  Against  this  view  it  is  urged, 
first,  that  the  enactment  does  not  empower 
the  council  to  grant  privileges  In  the  use  of 
the  streets,  but  only  to  regulate  the  exercise 
of  privileges  already  possessed.  In  a  sense 
this  is  true,  but  In  the  sense  in  which  it  Is 
pertinent  to  this  case  It  is  not  true.  A  party 
Invoking  the  action  of  the  council  must,  in- 
deed, have  a  right  or  privilege  to  be  exer- 
cised In  a  street,  but  the  right  is  imperfect 
until  the  council  Indicates  in  what  manner 
it  may  be  exercised.  The  pre-existing  right 
is  one  to  be  exercised  only  as  the  council  per- 
mits, and  within  the  meaning  of  this  section 
the  council  grants  the  privilege  of  exercis- 
ing the  right  in  the  particular  manner  desig- 
nated. So,  In  the  present  case,  the  transit 
company's  right  to  use  the  land  preceded 
the  ordinance,  but  the  enjoyment  of  that 
right  depended  upon  the  council's  denning 
the  mode  In  which  the  street  might  be  tem- 
porarily Interfered  with,  and  granting  the 
privilege  of  such  interference.  The  grant  of 
such  a  privilege  is  Just  what  this  section  of 
the  city  charter  contemplates. 
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It  to"  farther  urged  that  this  power  of  the 
council  relates  only  to  the  use  of  streets  as 
streets,  and  not  to  the  private  use  of  the  land 
within  the  street  lines  by  the  owners  thereof. 
This  construction,  we  think,  would  be  too  nar- 
row. If  the  owner  of  land  traversed  by  a 
street  desired  to  lay  a  water  pipe  or  gas  pipe 
or  telephone  wire  across  the  street,  beneath  Its 
surface,  from  his  house  to  his  stable,  or  If  an 
abutting  owner  desired  to  build  a  vault  or 
coal  shute  under  his  sidewalk,  we  think  this 
provision  of  the  charter  authorizes  the  coun- 
cil to  grant  him  the  privilege  of  doing  so  by 
prescribing  the  method  in  which  It  may.  be 
done.  The  object  of  the  law  is  to  enable  the 
council  to  regulate  the  exercise  both  of  private 
rights  and  of  special  franchises  in  the  streets 
in  order  to  secure,  as  far  as  practicable,  the 
full  enjoyment  of  the  general  public  ease- 
ment But  It  is  Insisted  the  laying  of  pipes 
in  accordance  with  this  ordinance  is  not  with' 
In  the  private  right  of  ownership  of  the  land. 
Clearly,  the  private  owner  could  so  use  the 
land,  if  it  were  not  subject  to  the  public  ease- 
ment; and  the  existence  of  the  highway  does 
not  deprive  the  owner  of  the  right  to  use  the 
land  in  any  mode  consistent  with  the  public 
easement  Allen  v.  City  of  Boston,  159  Mass. 
324,  84  N.  E.  519;  Boebllng  v.  Railway  Co., 
58  N.  J.  Law,  666,  670,  34  AtL  1090.  The  use 
now  contemplated  will  not  Interfere  with  the 
public  easement  The  tracks  of  the  Long 
Branch  Division  of  the  Central  Railroad  Com- 
pany are  laid  upon  the  land  across  the  stree'ts 
mentioned  in  the  ordinance,  and  the  pipe  of 
the  transit  company  is  to  be  placed  parallel 
with,  and  near  to,  the  tracks,  and  at  least  2% 
feet  below  the  surface  of  the  ground.  Mani- 
festly, in  this  position,  the  pipe  cannot  at  all 
obstruct  the  enjoyment  of  the  public  right. 
The  temporary  Inconvenience  caused  by  the  dig- 
ging of  the  trench  is  one  of  the  things  which 
the  council  has  power  to  regulate  and  permit, 
and  no  fault  can  be  found  with  the  reasonable- 
ness of  the  ordinance  in  this  particular. 

The  prosecutors  further  contend  that  the  de- 
cisions in  Montgomery  v.  Trenton,  36  N.  J. 
Law,  79,  Telegraph  Co.  v.  Newark,  49  N.  J. 
Law,  844,  8  Atl.  128,  and  Hutchinson  v.  State, 
89  N.  J.  Eq.  569,  In  this  state,  and  other 
decisions  to  like  effect  elsewhere,  are  in  con- 
flict with  the  views  we  have  expressed.  We 
do  not  so  understand  them.  The  basis  of 
some  of  these  decisions  is  merely  that  under 
a  proper  construction  of  the  statutes,  the  legis- 
lature had  not  delegated  to  the  municipality 
the  power  to  sanction  the  substantial  encroach- 
ment upon  the  public  easement  there  attempt- 
ed; and  In  others  there  was  also  the  element 
that  the  thing  attempted  Involved  the  use  of 
the  private  property  of  one  person  for  the  pri- 
vate purposes  of  another.  In  none  of  them 
was  it  held  that,  under  statutory  authority  like 
that  before  us,  a  municipality  might  not  per- 
mit an  owner  to  use  his  land,  which  was  sub- 
ject to  a  public  easement  In  any  lawful  mode 
consistent  with  the  enjoyment  of  the  public 
right    The  object  and  effect  of  the  present 


ordinance  do  not  go  beyond  such  a  permission. 
Should  the  location  of  the  pipe  become  here- 
after Inconsistent  with  the  public  easement 
this  ordinance  will  not  prevent  Its  removal. 

Finally,  the  prosecutors  Insist  that  the  trans- 
portation of  oil  through  a  pipe  thus  laid  In  the 
populous  portion  of  a  city  Is  per  se  a  nuisance, 
and  specially  Injurious  to  the  persons  living 
in  the  neighborhood,  and  hence  cannot  in  any 
degree,  be  favored  by  municipal  action.  On 
this  point  It  Is  enough  to  say  that  the  testi- 
mony does  not  sustain  the  allegation  of  fact 
The  existence  of  the  pipe  line  may  perhaps 
enhance  the  rates  of  Insurance  upon  property 
in  the  vicinity,  but  that  result  would  follow 
from  the  presence  of  various  other  businesses 
which  would  nevertheless  be  entirely  legal.  It 
does  not  constitute  reason  enough  for  the  sup- 
pression of  an  occupation  otherwise  lawful. 
Butler  v.  Rogers,  9  N.  J.  Bq.  487;  Duncan 
v.  Hayes,  22  N.  J.  Bq.  25;  Courter  v.  Board, 
54  N.  J.  Law,  325,  23  Atl.  949;  Rhodes  v. 
Dunbar,  57  Pa.  St  274.  The  ordinance  is  with- 
in the  power  delegated  to  the  council,  and 
must  be  affirmed,  with  costs. 


«l  K.  J.  um 

STATE  (GILLBN,  Prosecutor)  v.  MAYOR, 

ETC.,  OP  BOROUGH  OP 

SPRING  LAKE. 

(Supreme  Court  of  New  Jersey.    Feb.  21, 1898.) 

Municipal  Corporations— Sbwbr  System— 
Approval  of  Voters. 
Under  the  eightieth  and  ninetieth  sections 
of  the  borough  act  of  1897  (Laws  1897,  p.  285), 
a  definite  plan  for  the  construction  of  a  system 
of  sewers  must  be  submitted  for  approval  to  the 
voters  before  it  can  be  undertaken  by  the  bor- 
ough council. 
(Syllabus  .by  the  Court) 

Certiorari  by  the  state,  on  the  prosecution 
of  Samuel  L.  GUlen,  against  the  mayor  and 
council  of  the  borough  of  Spring  Lake,  to-  re- 
view an  ordinance.    Ordinance  set  aside. 

Argued  November  term,  1897,  before  VAN 
SYOKBL,  DIXON,  and  COLLINS,  JJ. 

Q.  D.  W.'Vroom,  for  prosecutor.  Frank 
Durand  and  R,  V.  Llndabury,  for  defendants. 

VAN  SYCKEL,  J.  The  validity  of  the  fol- 
lowing ordinance  is  controverted  In  this  case: 
''An  ordinance  providing  for  the  construction 
of  a  system  of  sewers  and  drains  in  the  bor- 
ough of.  Spring  Lake.  Whereas,  in  the  judg- 
ment of  the  council  of  this  borough  the  pub- 
lic good  demands  that  a  system  of  sewers 
and  drains  should  be  constructed  In  this  bor- 
ough, therefore,  be  it  ordained,  by  the  mayor 
and  council  of  the  borough  of  Spring  Lake. 
First  That  this  borough  cause  to  be  con- 
structed In  the  borough  of  Spring  Lake  a 
system  of  sewers  and  drains.  Second.  That 
this  ordinance  shall  take  effect  op  the  second 
day  of  August  1897,  but  shall  remain  inop- 
erative until  consented  to  In  writing  by  the 
owners  of  a  majority  of  real  estate  In  the 
borough  of  Spring  Lake,  according  to  its  as- 
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Bessed  valuation,  as  contained  In  the  latest 
preceding  assessment  for  the  purpose  of  tax- 
ation, made  In  this  borough,  and  until  the 
same  shall  have  been  assented  to  by  a  ma- 
jority of  the  legal  votes  cast  at  an  election 
held  In  this  borough  for  that  purpose.  Pass- 
ed and  approved  July  10th,  1807.  E.  V.  Pat- 
terson, Mayor.  Attest:  H.  0.  Van  Arsdale, 
Clerk."  The  construction  of  the  borough  act 
of  1807  is  Involved  In  this  dispute.  Laws 
1807,  p.  285. 

The  point  first  taken  by  the  prosecutor  Is 
that  this  ordinance  was  not,  before  its  pas- 
sage, consented  to  In  writing  by  a  majority 
of  the  real  estate  owners  in  the  borough, 
and  also  because  It  was  not,  before  Its  pas- 
sage, assented  to  by  a  majority  of  the  legal 
voters  at  a  general  or  special  election.  Sec- 
tion 80  of  the  borough  act  provides  that, 
"whenever  in  their  judgment  the  public  good 
demands  it,  the  council  may,  by  ordinance, 
cause  a  trunk  sewer  or  lateral  connecting 
sewers  or  a  system  of  sewers  and  dtalns  to 
be  constructed  in  any  part  of  the  borough." 
Section  00  provides  that  "It  shall  not  be  law- 
ful for  the  council  to  construct  or  purchase 
any  waterworks,  or  water  supply  plant,  sew- 
ers or  system  of  sewerage  and  drainage,  un- 
til there  shall  have  been  presented  to  the 
council  the  consent  thereto  In  writing,  sign- 
ed by  the  owners  of  a  majority  of  real  estate 
in  said  borough  according  to  its  assessed 
valuation  as  contained  in  the  latest  preced- 
ing assessment  for  the  purpose  of  taxation 
made  in  said  borough,  nor  until  the  same 
shall  have  been  assented  to  by  a  majority 
of  the  legal  votes  cast  for  or  against  the 
proposition  of  construction,  purchase  or  con- 
tract at  any  general  or  special  election  held 
in  said  borough."  If  the  ordinance  had  been 
so  drawn  that  an  affirmative  vote  upon  it 
would  have  been  effective  as  a  consent  un- 
der section  90  to  what  the  council  is  author- 
Used  to  do  under  section  80,  the  objection 
above  noted  would  lose  its  force.  The  ordi- 
nance in  that  case  could  stand  as  an  expres- 
sion of  the  popular  will,  and,  after  approval, 
a  supplemental  ordinance  could  be  passed 
directing  that  the  work  be  done  accordingly. 
But  the  reasons  relied  on  disclose  the  de- 
fect In  the  ordinance  which  renders  it,  In 
our  judgment,  abortive.  The  majority  vote 
upon  the  ordinance  certified  shows  merely 
that  some  system  of  sewerage  is  favored, 
but  it  cannot  be  inferred  that  the  affirmative 
vote  would  have  been  obtained  if  the  voters 
had  been  advised  of  such  facts  as  would 
have  enabled  them  to  form  an  Intelligent, 
judgment  upon  the  merits  of  the  scheme. 

The  question  to  be  submitted  was  not 
whether  the  people  desired  to  have  the  bor- 
ough sewered,  but  whether  they  favored  a 
system  of  sewerage;  and  they  had  a  right  to 
know  what  the  system  was  before  they  could 
be  called  upon  to  elect  The  power  given 
by  section  80  is  "to  cause  a  trunk  sewer  or 
lateral  connecting  sewers,  or  a  system  of 
■ewers  and  drains,  to  be  constructed  in  any 


part  of  the  borough,"  with  the  approval  of 
the  real-estate  owners  and  voters,  as  pre- 
scribed by  section  00.  The  ordinance  as 
passed  provides  generally  that  a  system  of 
sewers  and  drains  shall  be  constructed.  It 
does  not  specify  what  the  system  shall  be, 
nor  what  portion  of  the  borough  will  be 
drained  by  It,  nor  Its  estimated  cost.  The 
ninetieth  section  requires  the  assent  of  real- 
estate  owners  and  voters  to  the  system 
of  sewers  which  the  borough  council  pur- 
poses to  construct  The  question  which  must 
be  submitted  for  such  approval  is  whether 
the  system  shall  be  adopted.  Until  a  system 
Is  chosen  by  the  council,  no  assent  can  be 
given  to  it  under  section  90;  and  no  vote 
can  be  cast  until  a  system  Is  formulated,  and 
presented  to  the  people  for  their  acceptance. 
Plans  and  specifications  must  be  voted  upon. 
All  voters  might  agree  that  sewerage  Is  de- 
sirable, while  the  majority  might  be  hostile 
to  the  system  which  the  council  had  In  con- 
templation. It  cannot  be  supposed  that  the 
legislative  Intent  was  to  require  voters  to 
approve  something  of  which  they  had  no 
knowledge,  and  which  it  might  be  the  coun- 
cil Itself  had  not  definitely  determined  upon. 
The  ninetieth  section  requires  the  same  as- 
sent to  the  system  of  constructing  sewers 
that  is  necessary  to  the  purchase  of  water- 
works or  sewers;  and  It  cannot  reasonably 
be  contended  that  a  submission  for  approval 
to  purchase  would  satisfy  the  statute  with- 
out specifying  the  terms  upon  which  It  was 
proposed  to  consummate  such  purchase.  Ev- 
ery one  upon  whom  the  burden  of  the  cost 
of  the  work  will  fall  has  a  right  to  demand 
the  assent  of  landowners  and  voters  to  a 
definite  scheme. 

The  suggestion  that  under  such  a  rule, 
every  alteration  rendered  necessary  by  un- 
foreseen difficulties  in  the  progress  of  the 
work  would  have  to  be  submitted  to  a  vote 
Is  without  force.  Such  changes,  which  are 
incident  to  every  work  of  magnitude,  are 
necessarily  left  to  the  discretion  of  those 
whose  duty  it  is  to  see  that  the  sewers  are 
constructed  In  substantial  accordance  with 
the  adopted  plan.  The  ordinance  as  passed 
neither  confers  authority  to  proceed  with  the 
proposed  work,  nor  is  It  a  valid  mode  of  sub- 
mission, under  the  ninetieth  section  of  the 
borough  law  of  1897,  and  therefore  it  should 
be  set  aside, 

<U  N.  J.  L.  420 

STATE  (LANDIS  Prosecutor)  v.  MAYOR, 

ETO,  OP  BOROUGH  OP 

VINELAND. 

(Supreme  Court  of  Mew  Jersey.    Feb.  21, 1898.) 

Tax  Sals— Validity— Failobb/TO  Ritubh 
Warrant. 

1.  In  proceedings  for  the  sale  of  land  for  tax- 
es, all  provisions  of  the  statute  which  are  design- 
ed for  or  conducive  to  the  protection  of  persons 
interested  in  the  land,  whether  they  relate  to 
proceedings  before  or  at  or  after  the  sale,  must 
be  strictly  complied  with,  or  the  sale  will  be  set 
aside. 
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2.  The  provisions  of  the  statute  (3  Gen.  St.  p. 
3353,  S§  331,  349)  which  require  the  officer  mak- 
ing the  sale  to  return  his  warrant  within  four 
months  after  its  date  are  conducive  to  the  pro- 
tection of  the  persons  interested  in  the  land. 

(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecution 
of  George  K.  Landls,  against  the  mayor  and 
common  council  of  the  borough  of  Vine- 
land,  to  bring  up  a  tax  warrant  Issued  by 
defendants.  Proceedings  under  the  warrant 
set  aside. 

Argued  November  term,  1897,  before  VAN 
SYCKEL,  COLLINS,  and  DIXON,  JJ. 

Charles  K.  Landls,  for  prosecutor.  Royal 
P.  Tuller,  for  defendants. 

DIXON,  J.-  This  certiorari  brings  up  a 
tax  warrant  Issued  by  the  borough  of  Vine- 
land  for  the  sale  of  the  prosecutor's  land 
for  the  taxes  of  1895,  and  the  proceedings 
thereunder,  Including  a  certificate  of  sale 
made  to  the  borough  as  purchaser.  The 
warrant  was  Issued  July  14,  1896;  the  sale 
was  made  August  27, 1896;  and  the  warrant 
was  returned  November  17,  1896.  The  only 
ground  on  which  the  prosecutor  asks  for  a 
reversal  of  the  proceedings  is  that  the  war- 
rant was  not  returned  within  four  months 
from  its  date,  as  the  warrant  and  the  stat- 
utes under  which  the  sale  was  made  re- 
quired. 3  Gen.  St  p.  8353;  Landls  v.  Bor- 
ough of  Vlneland  (N.  J.  Sup.)  37  Atl.  1099. 
The  question  whether  the  title  of  a  purchas- 
er at  a  tax  sale  can  be  defeated  by  the  fail- 
ure of  the  officer  to  make  return  of  his  pro- 
.ceedings  within  the  time  prescribed  by  law 
has  been  answered  by  eourts  both  affirma- 
tively and  negatively.  Some  have  held  that 
all  such  provisions  of  the  statutes  are  man- 
datory, and  strict  compliance  with  them  is 
necessary  to  perfect  the  title  of  the  purchas- 
er. Others  have  decided  that  only  those  pro- 
visions are  mandatory  which  tend  to  protect 
the  rights  of  parties  Jeopardized  by  the  sale, 
and  that  in  other  respects  statutory  rules  as 
to  the  officer's  proceedings  subsequent  to 
the  sale  are  merely  directory.  The  latter 
doctrine  seems  to  be  most  in  accord  with  Ju- 
dicial opinion  in  this  state.  Thus,  In  Hop- 
per v.  Malleson's  Ex'rs,  16  N.  J.  Eq.  382, 
Chancellor  Green  said:  "To  establish  a  ti- 
tle under,  a  sale  for  taxes,  It  Is  incumbent 
on  the  purchaser  to  show  that,  all  the  pre- 
requisites to  the  exercise  of  the  power  of 
sale  have  been  complied  with."  And  In  In- 
habitants v.  Allen,  43  N.  J.  Law,  262,  Mr. 
Justice  Depue,  In  delivering  the  opinion  of 
the  court  of  errors,  said  "that  one  who 
claims  title  under  a  tax  sale  takes  upon  him- 
self to'  show  affirmatively  that  the  tax  was 
duly  assessed,  and  was  a  lien  on  the  land, 
and  that  the  successive  steps  which  led  to 
the  sale  were  regularly  taken."  To  the 
same  effect  Is  the  language  of  this  court  in 
Jones  v.  Landls  Tp.,  50  N.  J.  Law,  374,  13 
Atl  251:  "A  sale  of  land  for  taxes  will  be 
set  aside  unless  all  conditions  precedent  ap- 


pear to  have  been  performed."  In  none  of 
these  cases  Is  It  intimated  that  the  omission 
of  the  officer  after  the  sale  can  Invalidate 
the  title  of  the  purchaser.  But  In  Baxter  v. 
Mayor,  etc.,  86  N.  J.  Law,  188,  the  rule  was 
stated  more  broadly  thus:  "The  sale  of 
land  for  taxes  or  assessments  is  the  execu- 
tion of  a  naked  power.  Every  requirement 
of  the  statute  imposing  the  liability,  and  pre- 
scribing the  procedure  to  enforce  It,  which 
tends  to  the  security  of  the  owner,  or  is  for 
his  benefit,  must  be  strictly  conformed  to." 
On  these  cases,  it  seems  safe  to  say  that 
all  proceedings  up  to  and  at  the  sale  must 
be  In  accordance  with  the  directions  of  the 
statute,  and  that  such  proceedings  subse- 
quent to  the  sale  as  are  designed  for  or  con- 
ducive to  the  protection  of  the  owner  must 
likewise  be  regularly  taken.  The  Statute 
must  therefore,  be  examined  to  discover 
whether  It  will  be  of  any  advantage  to  per- 
sons Interested  In  the  land  to  have  the  offi- 
cer make  return  of  his  proceedings  within 
the  time  prescribed  by  law. 

Under  section  333,  3  Gen.  St  (page  3353), 
the  officer,  having  the  warrant  to  sell  Is  re- 
quired to  give,  at  least,  four  weeks'  public 
notice  of  the  time  and  place  of  sale,  by  ad- 
vertisement published  in  a  newspaper,  and 
to  set  up  copies  of  the  notice  in  five  public 
places,  ana  to  mall  a  copy  to  the  owner. 
Under  section  849,  he  Is  required  to  return 
with  his  warrant  all  his  proceedings  there- 
under, annexing  thereto  copies  of  the  said 
notices,  with  proof  of  the  publication,  post- 
ing, and  mailing  thereof,  and  his  own  affi- 
davit that  the  return  is  true,  full,  and  com- 
plete In  all  respects.  Under  section  346,  this 
return  and  the  papers  thereto  annexed  are 
to  be  recorded  at  length,  In  the  "record  of 
tax  sales"  kept  by  the  borough  clerk;  and 
by  section  340  this  record  is  made  presump- 
tive evidence  of  the  regularity  of  the  pro- 
ceedings therein  recorded.  So  far  as  these 
proceedings  are  required  to  be  thus  returned 
and  recorded,  the  defects  of  the  record  can- 
not be  supplied  by  extrinsic  evidence.  Jones 
v.  Landls  Tp.,  50  N.  J.  Law,  874,  13  Atl.  251; 
Landls  v.  Borough  of  Vineland  (N.  J.  Sup.) 
37  Atl.  1099.  It  thus  appears  that,  accord- 
ing to  the  statute,  the  record  In  the  clerk's 
office  should  within  four  months  from  the 
date  of  the  warrant,  and  within  three 
months  from  the  date  of  sale,  afford  evi- 
dence, conclusive  in  some  respects  against 
the  purchaser,  whether  the  proceedings  un- 
der the  warrant  have  been  such  as  to  make 
the  sale  valid,  and,  if  that  record  does  not 
afford  necessary  evidence,  the  sale  cannot 
be  supported.  According  to  the  statute,  the 
owner,  mortgagee,  occupant,  or  any  other 
person  having  a  legal  or  equitable  estate  in 
land  sold  for  taxes  may  redeem  the  same  at 
any  time  within  two  years  from  the  date  of 
sale.  Under  our  decisions  above  cited,  this 
right  of  redemption  need  not  be  exercised, 
unless  it  can  be  shown  that  the  steps  lead- 
ing up  to  the  sale  had  been  taken  in  strict 
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accordance  with  law.  One  of  the  objects 
for  which  "record  of  tax  sales"  la  required 
Is  that  persons  interested  in  the  property  may 
be  apprised  of  their  situation.  Jones  v.  Landla 
Tp.,  50  N.  J.  Law,  374,  378,  13  AtL  251.  If  this 
record  does  not  disclose  the  requisite  pro- 
ceedings, these  persons  need  not  exercise 
their  right  of  redemption.  Of  course,  there- 
fore, it  is  important  for  them  to  know  when 
they  may  obtain  an  Inspection  of  this  record, 
and  that  they  should  have  inspection  as 
soon  as  possible.  If  the  law  as  to  the  time 
for  returning  the  warrant  be  held  manda- 
tory, these  persons  will  .know  that,  within 
three  months  after  the  sale  and  for  a  year 
and  nine  months  before  their  right  to  re- 
deem will  expire,  they  can  learn  whether  on 
the  record  the  sale  Is  invalid.  If  the  law 
be  held  not  mandatory,  the  time  when  they 
may  obtain  this  useful  Information  is  left 
utterly  indefinite.  Hence  we  are  brought  to 
the  conclusion  that  the  time  when  the  offi- 
cer's return  should  be  made  is  important 
for  the  protection  of  parties  having  an  in- 
terest in  the  land,  and,  therefore,  that  strict 
compliance  with  the  statute  in  this  particu- 
lar, as  well  as  in  regard  to  the  substance  of 
the  return,  is  essential  to  the  validity  of  the 
title  which  the  officer  has  attempted  to  con- 
vey. The  proceedings  under  the  warrant 
must  be  Bet  aside,  with  costs. 


<56  N.  3.  E.  875) 

DUVALE  v.  DUVALE. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Feb.  28,  1898.) 

HUBBAHD    AND    Wl»«— SBTTLEMMTtS  —  RgBULTINO 

Tbusts— -  Contracts  to  Dkvmb  — 
Eqoitt  Jurisdiction. 

1.  When  the  consideration  of  lands  conveyed 
to  a  wife  is  paid  by  her  husband,  the  presump- 
tion is  that  the  transaction  is  a  settlement  on 
the  wife;  but  such  presumption  may  be  over- 
come by  proof  of  facts  accompanying  the  trans- 
action, and  showing  the  intent  of  the  parties  to 
have  been  that  the  husband  should  have  an  in- 
terest therein  notwithstanding  the  conveyance 
to  her. 

2.  When  the  proofs  show  clearly  that  the  In- 
tent of  the  parties  is  that  only  a  limited  interest 
in  the  lands  should  be  settled  on  the  wife,  the 
husband  holds  in  equity  such  estate  and  interest 
therein  as  was  not  settled  on  her,  and  her  title 
is  subject  to  a  resulting  trust  in  his  favor  to 
that  extent. 

3.  An  agreement  by  a  wife  to  devise  lands  to 
her  husband,  which  induces  him  to  pay  for  them 
and  have  them  conveyed  to  her,  and  to  expend 
money  in  their  improvement,  is  an  enforceable 
contract;  and  when  the  wife  in  her  lifetime  re- 
pudiates the  agreement,  and  makes  other  tes- 
tamentary disposition  of  such  lands,  the  hus- 
band is  entitled  to  the  intervention  of  a  court 
of  equity  to  prevent  such  violation  of  the  agree- 
ment. 

(Syllabus  by  the  Court.) 

,  Appeal  from  court  of  chancery;  Reed,  Vice 
Chancellor. 

Bill  in  equity  by  Charles  L  Duvale  against 
3ellne  M.  Duvale,  praying  for  the  declara- 
tion of  a  trust  in  certain  lands.    From  a  de- 


cree declaring  the  treat  defendant  appeals. 
Reversed. 

Cortlandt  Parker  and  R.  Wayne  Parker, 
for  appellant  Charles  L.  Corbln,  for  re- 
spondent 

MAGIE,  0.  J.  This  appeal  la  from  a  de- 
cree that  appellant  shall  hold  certain  lands, 
the  legal  title  to  which  is  In  her,  In  trust  for 
herself  and  husband  during  their  joint  lives, 
and  for  the  survivor  of  them,  his  or  her  heirs 
or  assigns,  and  subject  to  an  agreement  on 
her  part  to  device  said  lands  by  her  will  to 
respondent  his  heirs  and  assigns.  It  fur- 
ther enjoins  her,  while  respondent  Is  living, 
from  making  a  will  devising  said  lands  to 
any  other  person  than  him,  and  directs  that 
if  she  shall  die  before  him,  her  heirs  and 
devisees  shall  forthwith  convey  said  lands  to 
him.  The  parties  are>  husband  and  wife. 
Appellant's  appeal  is  from  the  whole  decree. 
The  opinion  of  Vice  Chancellor  Reed,  who 
advised  the  decree,  contains  so  full  a  state- 
ment of  the  pleadings  and  proofs  that  it  will 
serve  no  useful  purpose  to  repeat  more  than 
seems  essential  to  make  Intelligible  the  con- 
clusions we  have  reached.  The  prayer  of 
the  bill  of  respondent  was  In  the  alternative. 
He  asked  relief  by  a  decree  that  the  lands 
in  question  were  held  by  appellant  in  trust 
for  him,  and  directing  a  conveyance' thereof 
to  him;  and  also  relief  by  a. decree  compell- 
ing appellant  to  perform  an  agreement  to 
execute  a  last  will  and  testament  devising 
said  lands  to  him,  with  such  incidental  re- 
straints and  directions  as  would  compel  such 
performance.  The  decree  does  not  direct  a 
conveyance  of  the  lands  to  respondent  and 
he  has  not  appealed. 

The  lands  In  question  were  conveyed  to  ap- 
pellant by  three  deeds.  The  first  deed  was 
made  June  12,  1890.  Respondent  held  a  con- 
tract for  the  tract  thereby  conveyed,  but  sat- 
isfied his  contract  by  requesting  the  owners 
to  make  the  conveyance  to  which  he  was  en- 
titled to  his  wife.  He  paid  the  whole  pur- 
chase price,  and  thereafter  expended  large 
amounts  of  Lis  own  money  in  erecting  a 
dwelling  house  and  making  Improvements 
on  that  tract  The  second  deed  was  made 
September  2,  1891,  and  the  husband  furnish, 
ed  the  purchase  money.  Thereafter  he  spent; 
much  of  his  money  in  the  erection  of  stables 
and  other  conveniences  for  use  in  connection 
with  the  residence  on  the  lot  first  conveyed. 
The  third  deed  was  made  July  29,  1892,  and 
the  consideration  paid  for  it  was  money 
which  had  been  awarded  to  appellant  for  a 
part  of  the  lot  first  conveyed  to  her  upon  a 
condemnation  by  a  railroad  company.  When 
lands  are  purchased  by  one  person,  who 
pays  the  purchase  price,  and  they  are  con- 
veyed to  another  person,,  who  Is  a  stranger, 
a  trust  In  the  lands  is  Implied  or  results  in 
favor  of  him  who  has  paid  the  consideration. 
But  where  a  husband  purchases  and  pays 
for.  lands,  and  takes  the  title  In  the  nams 
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of  his  wife,  such  a  trust  does  not  necessarily 
result.  On  the  contrary,  a  presumption' 
arises  that  the  husband  has  caused  the  con- 
veyance to  be  made  to  his  wife  by  way  of 
a  settlement  upon  her.  Such  a  presumption 
may  be  rebutted  and  overcome  by  proof  of 
facts  accompanying  the  transaction  which 
show  that  the  intention  of  the  parties  was 
that  the  lands  should  not  be  held  by  the 
wife  as  settled  upon  her,  but  in  trust  for  the 
husband.  Her  subsequent  acknowledgment 
and  recognition,  by  words  or  acts,  may  be 
given  in  evidence.  If,  from  all  the  evi- 
dence, it  is  clear  that  the  presumption  of 
settlement  Is  rebutted,  a  trust  will  then  re- 
sult which  can  be  enforced.  This  well-set- 
tled doctrine  is  Illustrated  in  many  cases  in 
our  courts.  Peer  v.  Peer,  11  N.  J.  Kq.  432; 
Persons  v.  Persons,  25  N.  J.  Eq.  250;  Lister 
v.  Lister,  35  N.  J.  Eq.  49;  Id.,  37  N.  3.  Eq. 
331;  Read  v.  Huff,  40.  N.  J.  Eq.  229. 

The  appeal,  therefore,  first  presents  the 
question  whether  the  proofs  in  the  case 
clearly  show  that  the  presumption  that  these 
lands  which  were  paid  for  by  the  husband 
were  conveyed  to  the  wife  as  a  settlement 
In  her  favor  has  been  overcome,  and  that 
the  parties  to  the  transaction  had  other  in- 
tentions. It  has  been  already  stated  that 
the  decree  does  not  direct  a  conveyance  to 
the  husband  under  the  prayer  of  his  bill  ask- 
ing that  relief.  Although  he  has  not  ap- 
pealed from  the  decree,  it  is  proper  to  say 
that  the  conclusion  In  the  court  below,  that 
he  was  not  entitled  to  that  relief,  was  en- 
tirely correct  It  is  true  that  respondent 
testified  that,  before  the  purchase  of  the  first 
lot,  his  wife  and  he  had  conversations  which 
expressed  the  Intentions  of  both  that  the 
title  which  she  was  about  to  acquire  should 
be  conveyed  to  him  whenever  he  desired. 
If  the  transaction,  when  finally  completed, 
was  with  the  intention  thus  expressed,  I 
think  a  trust  In  favor  of  the  husband  for 
the  whole  interest  in  the  land  must  have  re- 
sulted. But  appellant  denied  that  such  con- 
versations took  place  between  them,  and 
there  Is  no  such  corroboration  of  the  hus- 
band as  to  Justify  a  determination  that  it 
is  clearly  made  out  that  such  was  and  con- 
tinued to  be  the  intent  of  the  parties  when 
that  purchase  was  completed  by  conveyance 
to  her.  But  it  is  obvious  from  the  proofs 
that,  if  the  previous  Intentions  of  the  par- 
ties had  been  such  as  would  be  Indicated 
by  the  conversations  detailed  by  the  hus- 
band, those  intentions  were  changed  before 
the  completion  of  the  transaction.  The  tes- 
timony of  Cannon,  the  New  York  lawyer, 
and  of  respondent,  and  the  proof  of  subse- 
quent admissions  made  by  appellant,  ren- 
der it  entirely  clear  that,  although  the  land 
was  to  be  conveyed,  to  her,  she  was  to  de- 
vise it  to  him  by  her  last  will  and  testament. 

From  this  view  of  the  evidence,  it  results, 
in  my  judgment,  that  the  settlement  made 
thereby  upon  appellant  was  not  of  the  whole 
estate  In  the  land,  but  of  a  limited  Interest 


therein.  It  can  probably  be  hesf  expressed 
as  being  a  settlement  of  a  life  estate  in  the 
land,  with  a  remainder  in  fee  contingent  up- 
on her  surviving  her  husband.  Therefore 
there  remained  unsettled  upon  her  the  es- 
tate In  the  land  which  would  result  In  case 
the  fee  was  not  cast  upon  her  by  the  hap- 
pening of  the  contingency  contemplated.  If 
she  died  before  her  husband,  the  intention 
was  that  her  heirs  should  have  no  interest 
whatever  in  the  lands. 

Since  the  husband  paid  the  purchase  price, 
and  the  evidence  shows  with  clearness  that 
the  settlement  Intended  was  limited,  does  a 
trust  result  wjth  regard  to  so  much  of  the 
estate  as  was  not  settled?  The  implication 
of  a  trust  in  such  cases  does  not  necessarily 
depend  upon  Its  affecting  the  whole  inter- 
est in  the  lands  in  question.  Thus  It  was 
held  in  this  court  that  the  payment  of  part 
of  the  purchase  money,  if  that  part  be 
shown  with  certainty,  will  create  a  result- 
ing trust  to  the  extent  of  that  payment.  Cut- 
ler v.  Tuttle,  19  N.  J.  Eq.  549.  So,  in  that 
class  of  resulting  trusts  which  Mr.  Lewln 
says  arise  when,  upon  a  conveyance,  devise, 
or  bequest,  a  trust  Is  declared  of  part  of  the 
estate,  and  nothing  Is  said  of  the  residue. 
It  Is  settled  that  the  undisposed-of  equitable 
interest  of  the  settlor  will  result  to  him  or 
his  representative.  Lewin,  Trusts,  *146;  1 
Perry,  Trusts,  |  150.  Lord  Hardwlcke  de- 
clared that  the  reason  why  the  court  of 
chancery  had  allowed  a  trust  by  operation 
of  law  to  arise  in  that  class  of  cases  was  that 
the  party,  by  declaring  part  of  the  trust  to 
be  for  another  and  by  saying  nothing  as  to 
the  other  part  of  it,  shows  his  Intention  to 
be  that  the  other  was  to  have  only  one  part 
of  the  trust,  and  consequently  he  himself 
ought  to  have  the  benefit  of  the  other  part. 
Lloyd  v.  Spillit  Barnard,  ch,  388.  In  my 
judgment,  these  principles  are  applicable  to 
the  case  before  us,  and  appellant,  when 
she. took  the  conveyance  of  that  land  with 
the  Intention  that  a  limited  Interest  therein 
should  be  settled  upon  her,  took  and  holds 
the  title  to  all  interest  therein,  not  settled 
upon  her,  In  trust  for  respondent  This  Is 
the  trust  as  I  understand  It  the  vice  chancel- 
lor found  established  by  the  proofs. 

What  has  been  said  so  far  relates  to  the 
circumstances  surrounding  the  transaction 
whereby  the  first  conveyance  was  made  to 
her,  and  the  effect  on  the  legal  title  acquired 
by  the  wife.  The  vice  chancellor  finds  in  the 
proofs  other  ground  to  support  respondent's 
claim.  His  conclusion  is  that  the  undertak- 
ing of  appellant  to  devise  the  land  to  respond- 
ent Induced  him  to  make  the  purchase  and 
vest  the  title  in  her.  The  proofs  show  that 
respondent  commenced  to  make  improve- 
ments on  the  tract  first  purchased,  and,  find- 
ing that  appellant  was  reluctant  to  make  the 
will  which  \t  had  been  arranged  she  was  to 
make,  notified  her  that  unless  she  did  so, 
he  would  withdraw  his  workmen  and  stop 
the  work.    Delay  still  occurring,  he  did  with- 
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draw  the  workmen,  and  appellant  then  went 
and  executed  the  will,  which  had  been  drawn 
at  the  same  time  or  shortly  after  the  acquisi- 
tion of  the  first  tide.  Thereby  she  devised 
her  lands  to  respondent  Then  he  resumed 
work  on  the  Improvement,  and  spent  thereon 
a  large  sum  of  money.  That  will  continued 
In  existence,  unrevoked,  until  after  the  ac- 
quisition by  her  of  the  two  other  tracts,  and 
after  respondent's  Improvements  on  the  tract 
secondly  conveyed.  Upon  these  facts,  It  la 
plain  that  It  would  be  Inequitable  to  permit 
appellant  to  disregard  her  agreement  to  de- 
vise the  land  to  respondent,  which  agreement 
had  induced  respondent  to  purchase  the  tract 
first  conveyed  to  her  and  to  expend  large 
sums  of  money  upon  it*  Such  an  agreement 
Is  an  enforceable  contract,  and  a  court  of 
equity  may  Intervene  to  require  Its  enforce- 
ment Van  Duyne  v.  Vreeland,  12  N.  J.  Eq. 
142;  Johnson  v.  Hubbell,  10  N.  J.  Eq.  832; 
Parsell  v.  Stryker,  41  N.  Y.  420;  Van  Dyne 
v.  Vreeland,  11  N.  J.  Eq.  3.70;  Pflugar  v. 
Pultz,  43  N.  J.  Eq.  440,  11  Atl.  128;  Davison 
v.  Davison,  13  N.  J.  Eq.  246;  Young  v. 
Young,  45  N.  J.  Eq.  27,  16  Atl.  021.  In  this 
case  the  contract  is  between  husband  and 
wife,  and  therefore  only  enforcable  In  equity, 
and,  as  the  wife  has  repudiated  It  in  her  life- 
time and  made  other  testamentary  disposi- 
tion of  the  lands,  the  husband  Is  justified  In 
asking  the  remedial  Intervention  of  equity  to 
prevent  the  violation  of  the  agreement 

All  of  the  court  deem  the  trust  and  con- 
tract applicable  to  the  tract  first  acquired  and 
enforceable  against  it  A  majority  of  the 
court  think  that  the  contract  Is  also  applica- 
ble and  enforceable  as  to  the  tract  secondly 
acquired.  As  originally  made,  perhaps  that 
contract  might  not  apply  to  the  second  tract 
but  when  recognized  and  continued  by  the 
unrevoked  will,  it  operated  to  Induce  respond- 
ent to  expend  his  money  on  the  purchase  of 
that  tract  to  Join  It  to  the  first  tract,  and  to 
erect  the  stables,  tank,  and  other  convenien- 
ces for  the  use  of  the  residence  on  the  first 
tract  A  majority  also  think  that  the  tract 
thirdly  acquired  ?s  impressed  with  the  trust 
and  subject  to  the  agreement,  as  having  been 
acquired  with  money  raised  out  of  the  first 
tract,  whicj  was  in  that  situation.  The  re- 
sult Is  that  respondent  was  properly  held  to 
have  been  entitled  to  relief.  It  remains  to 
consider  whether  the  relief  which  was  ac- 
corded him  was  appropriate.  But  neither 
the  trust  nor  the  agreement  of  which  we 
find  evidence,  justifies  any  restriction  upon 
the  appellant  In  the  lands  during  her  life. 
The  effect  of  both  la  that  so  long  as  she  lives 
she  has  the  estate  therein  which  married 
women  now  hold  by  statute;  that  is,  the 
same  estate  that  she  would  have  if  she  were 
a  feme  sole.  Should  respondent  die  before 
her,  her  estate  In  the  lands  Is  discharged 
from  the  trust  and  from  the  performance 
of  the  agreement  Should  she  die  before 
him,  the  equitable  estate  In  the  lands  vests 
la  him,  and  he  would  be  entitled  to  have 
30  A— 44 


them  conveyed  to  him  by  the  owners  of  the 
legal  estate,  if  she  has  not  devised  them  to 
him.  The  decree  before  us  goes  further,  and 
declares  that  the  lands  are  held  In  trust  for 
herself  and  her  husband  during  their  joint 
lives,  and  for  the  survivor  of  them,  his  or 
her  heirs  or  assigns.  In  respect  to  the  pro- 
vision as  to  the  trust  during  their  joint  lives, 
it  exceeds  the  trust  which  was  intended  and 
the  agreement  which  was  made,  and,  it 
should  be  added,  It  is  not  supported  by  the 
vice  chancellor's  opinion.  This  requires  a 
reversal  of  the  decree,  and  Its  modification, 
so  as  to  declare  that  appellant  holds  the  lands 
subject  to  a  trust  in  favor  of  the  respond- 
ent whereby,  if  she  should  die  before  him 
without  devising  the  lands  to  him,  an  equita- 
ble estate  in  the  lands  In  fee  simple  would 
vest  In  him,  which  would  entitle  him  to  have 
the  legal  estate  conveyed  to  him  by  her  heirs 
or  devisees.  In  other  respects  the  decree  is 
approved.  As  this  modifies  the  decree  In  a 
part  to  which  no  attention  was  directed  In 
the  argument,  and  which  seems  comparative- 
ly unimportant  no  costs  will  be  allowed  up 
on  the  reversal 
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et  al. 

(Court  of  Chancery  of  New  Jersey.     March  12, 
1898.) 

FRAUDULENT  CONVEYANCES  —  DEED  BT  INDORSES 

or  Commercial  Paper— Insolvency  of  Maker 
—Actual  Fraud— Evidence— Consideration. 

1.  Though  a  voluntary  conveyance  by  one  of 
all  his  property  to  the  wife  of  his  son,  when  con- 
tingently liable  as  indorser  of  the  notes  of  his 
son,  was  not  conclusive  proof  that  such  con- 
veyance was  made  to  defraud  the  holder  of  such 
notes,  as  such  holder  was  not  an  existing  cred- 
itor of  such  grantor,  the  fact  of  such  contin- 
gent liability  should  be  considered,  with  other 
facts,  as  tending  to  show  actual  fraud. 

2.  The  indorser  of  certain  notes  of  his  son,  aft- 
er their  renewal,  and  after  the  son  had  become 
financially  embarrassed,  conveyed  all  of  his 
property  to  the  wife  of  such  son,  in  considera- 
tion of  "one  dollar  and  other  good  and  valuable 
considerations."  In  an  action  to  subject  such 
property  to  a  judgment  on  such  notes,  the  son's 
wife  claimed  that  she  had  rendered  services  for, 
and  loaned  money- and  furnished  clothing  and 
food  to,  her  father-in-law,  in  consideration  of 
such  conveyance.  It  was  admitted  that  the 
son's  wife  had  agreed,  as  a  part  of  such  trans- 
action, to  support  her  father-in-law  for  life,  and 
it  appeared  that  his  alleged  debt  to  her  was  in- 
flated, and  that  the  immediate  occasion  of  the 
conveyance  was  the  financial  embarrassment  of 
the  son.  Hdd  .that  though  the  deed  in  question 
could  not  stand  against  such  judgment  creditor 
as  an  absolute  conveyance,  It  should  have  effect 
as  a  mortgage  to  the  extent  of  the  reasonable 
value  of  the  grantee's  services. 

Bill  by  the  Long  Branch  Banking  Company 
against  Sarah  E.  Dennis  and  others  to  sub- 
ject certain  land  to  the  lien  of  a  judgment 
Heard  on  bill,  answer,  and  proofs. 

Parker  &  Van  Gelder,  for  complainant 
Fay  &  Van  Note,  for  defendants. 
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PITNEY,  V.  O.  The  object  of  the  WU  1b 
to  subject  certain  lands,  the  title  whereof  Is 
rested  in  the  defendant  Sarah  E.  Dennis,  to 
the  lien  of  a  judgment  which  the  complain- 
ant holds  against  Edwin  Dennis,  who  was 
previously  the  admitted  owner,  and  conveyed 
them  to  Sarah  E.  Dennis  by  deed  dated  Janu- 
ary 18,  1896.  On  the  29th  of  January,  1897, 
the  complainant  obtained  Judgment  iu  the 
Monmouth  county  circuit  court  against  Ed- 
win Dennis  and  Charles  E.  Dennis  for  the 
sum  of  $872.34  and  $38.90  costs,— in  all,  $911.- 
24.  The  judgment  was  based  upon  four 
promissory  notes,  made  by  Charles  E.  Den- 
nis, the  husband  of  Sarah  -and  son  of  Edwin 
Dennis,  to  the  order  of  and  indorsed  by  the 
latter,  which  matured  on  the  8th,  13th,  14th, 
and  16th  of  October,  1896,  respectively. 
Those  notes  were  given  in  renewal  of  other 
like  notes,  which  were  discounted  by  the 
complainant  bank  for  Charles  E.  Dennis,  and 
which  renewals  ran  back  to  a  period  prior 
to  the  date  of  the  conveyance  in  question. 
The  consideration  mentioned  in  the  deed 
from  Edwin  Dennis  to  Sarah  Is  one  dollar 
and  other  good  and  valuable  considerations, 
and  the  premises  included  the  whole  of  the 
grantor's  property.  Thus  briefly  presented, 
and  in  the  absence  of  any  other  facts,  the 
case  would  be  this:  That  on  the  18th  of 
January,  1896,  Edwin  Dennis,  being  con- 
tingently liable  as  indorser  for  his  son 
Charles,  to  the  amount  of  between  $800  and 
$900,  to  the  complainant  bank,  made  a  gift 
of  the  land  In  question  to  his  daughter-in-law 
Sarah  E.  Dennis,  the  wife  of  his  son  Charles. 
Thus  stated,  the  case  would  be  within  the 
doctrine  of  Severs  v.  Dodson,  53  N.  J.  Eq. 
633,  34  Atl.  7,  reversing  Dodson  v.  Severs,  54 
N.  J.  Eq.  305,  38  Atl.  28.  The  gist  of  the 
decision  in  that  case,  as  I  read  the. opinion, 
is  that  a  contingent  liability  as  an  accommo- 
dation indorser  of  a  promissory  note  on  the 
part  of  a  person  making  a  gift  of  land  is  not, 
of  itself,  conclusive  proof  that  the  gift  was 
made  for  the  purpose  of  defrauding  the  hold- 
er of  the  note.  The  settled  rule  in  this  state 
Is  that,  as  to  all  existing  creditors,  voluntary 
conveyances  are  conclusively  fraudulent, 
without  regard  to  the  existence  of  an  actual 
intent  to  defraud.  Severs  v.  Dodson  held 
that  the  holder  of  such  accommodation  in- 
dorsement is  not  such  a  creditor,  and  the  In- 
dorser is  not  a  debtor.  It,  however,  recog- 
nized the  right  of  the  holder  of  Indorsed  mer- 
cantile paper  to  show  actual  fraud  In  a  con- 
veyance by  the  indorser.  At  page  635,  53 
N.  J.  Eq.,  and  page  8,  34  Atl.,  the  court  says: 
"At  the  time  in  question  they  were  not 
creditors  of  the  donor.  It  is  readily  admitted 
that  they  were  such  In  a  sense  that  entitled 
them  to  the  remedies  provided  In  the  act  for 
the  prevention  Of  frauds  and  perjuries.  They 
can,  undoubtedly,  set  aside  conveyances  and 
transfers  of  property  made  to  defeat  their 
Just  claims.  But  at  present  we  are  not  call- 
ed upon  to  construe  the  statute '  Itself,  our 
present  function  being  "to  construe  the  rule 


of  evidence  that  this  court  has  superinduced 
upon  the  statute.  This  discrimination  has 
not  always  been  made,  and  the  omission  has 
confused  the  subject  The  act  invalidates 
certain  transfers  of  property  infected  with 
fraud.  The  rule  now  being  considered  re- 
lates to  the  proof  of  such  fraud,  declaring 
that  the  cotemporaneousness  of  the  gift  and 
the  debt  establishes  it  for  certain  purposes 
and  to  a  definite  extent  *  •  *  When  a 
man  is  in  debt,  especially  if  such  debts  be 
due,  it  is  certainly  not  Irrational  to  infer,  if 
he  give  away  his  property,  that  the  Intention 
was  to  defeat  such  claims;  but  such  deduc- 
tion would  seem  to  be  most  extravagant  If, 
instead  of  a  present  indebtedness,  he  has  in- 
curred a  mere  liability  as  a  warrantor  of  title, 
as  a  tort  feasor,  or  as  surety  on  an  adminis- 
trator's bond.  If  such  responsibilities  as 
these  latter,  which  may,  In  the  long  run,  be 
transformed  into  debts,  should  have  the  ef- 
fect of  invalidating  voluntary  settlements  of 
property,  then  such  settlements  would  be  the 
most  uncertain  of  legal  transactions."  And 
at  page  639,  53  N.  J.  Eq.,  and  page  9,  34  Atl.: 
"But  the  present  case  demands  the  applica- 
tion of  a  rule  the  most  opposite  of  this.  We 
are  not  now  called  upon  to  ascertain  the 
meaning  of  statutory  language  in  legislative 
policy,  our  entire  province  being  to  demar- 
cate the  rule  of  evidence  promulgated  by  our- 
selves, that  makes  the  existence  of  fraud  in 
voluntary  conveyances,  'under  a  certain  con- 
dition, a  mere  inference  of  law,  irrespective 
of  the  truth.  The  rule  is  one  of  the  most 
rigorous  character,  having  the  operation  of  an 
estoppel,  and  is  to  be  kept  within  the  narrow- 
est limits.  It  is,  therefore,  enough  for  this 
court  to  say  that  the  contingent  liability  of 
an  accommodation  Indorser,  before  dishonor, 
does  not  make  him  a  debtor,  so  that  the  hold- 
er of  the  paper  can  Invalidate  a  voluntary 
conveyance  made  by  him  when  there  was  no 
actual  fraud  in  the  transaction."  This  view 
does  not  deprive  the  fact  of  the  existence  of 
a  contingent  liability  On  the  part  of  the 
grantor  of  its  ordinary  and  natural  proba- 
tive force,  in  connection  with  other  facts  and 
circumstances  to  show  actual  fraud,  but 
simply  of  any  conclusive  effect  in  that  re- 
spect. Hence,  I  conclude  that  the  decision 
leaves  the  parties  in  the  present  case  at  liber- 
ty to  allege  and  prove  fraud  on  the  one  side, 
and  to  repel  it  on  the  other,  and  leave  the 
contingent  liability  of  the  grantor  to  be  con- 
sidered as  a  fact  in  the  case.  Neither  party 
was  content  at  the  hearing  to  rest  the  case 
upon  the  bare  facts  as  above  stated,  bnt  went 
into  proof  on  the  issue  of  fraud  or  no  fraud. 
The  defendant  Mrs.  Dennis  sets  up  a  con- 
sideration for  the  conveyance  in  the  shape 
(1)  of  services  rendered  by  her  to  her  father- 
in-law,  who  is  quite  aged,  and  has  been 
somewhat  helpless  for  many  years,  and' (2> 
moneys  loaned  and  advanced  and  clothing 
and  food  furnished  by  her  to  him.  In  reply 
to  these 'tug  complainant  contends  that  tha 
'amount  of  service  claimed  to  have  been  ren- 
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dered  and  moneys  advanced  by  Mrs.  Dennis 
has  been  Inflated  and  exaggerated  greatly 
beyond  the  truth,  and,  further,  that  the  deed 
Is  open  to  attack  for  actual  fraud  In  two  re- 
spects: First,  that  It  was  made  at  a  time 
when  Charles  Dennis,  the  maker  of  the  notes, 
was  placed  by  unexpected  circumstances  in 
a  situation  of  great  embarrassment,  if  not 
actual  helplessness,  In  his  financial  affairs, 
and  that  the  deed  was  made  at  his  instance 
and  request,  in  order  to  protect  this  prop- 
erty from  his  father's  liability  on  these  notes 
held  by  the  complainant;  and,  in  the  next 
place,  that  there  was  a  private  and  unwrit- 
ten understanding  between  the  grantor,  Ed- 
win Dennis,  and  his  daughter-in-law  Mrs. 
Dennis,  the  defendant,  that  he  should  have 
and  retain  an  interest  in  the  land,  to  wit, 
that  he  should  be  supported  by  his  daugh- 
ter-in-law during  his  lifetime.  I  think  these 
contentions  of  the  complainant  are  sustain- 
ed by  the  proofs.  It  is  an  admitted  fact  in 
the  case  that  Mrs.  Dennis  did,  as  a  part  of 
the  transaction  connected  with  the  convey- 
ance, agree  to  support  and  take  care  of  the 
old  gentleman  during  his  lifetime.  The  oth- 
er allegations  of  the  complainant,  to  wit,  the 
Inflation  of  the  amount  of  the  indebtedness 
of  the  old  gentleman  to  her  for  services  and 
moneys  advanced,  and  the  fact  that  the  im- 
mediate occasion  of  the  conveyance  was  the 
sudden  embarrassment  of  Charles  Dennis, 
the  maker  of  the  notes,  I  think  appear  clear- 
ly from  a  consideration  of  the  evidence  in 
the  cause. 

The  premises  in  question  are  situate  about 
two  or  three  miles  from  the  village  of  Long 
Branch,  and  consist  of  an  old  and  somewhat 
dilapidated  dwelling  house  and  barn,  with 
six  or  seven  acres  of  land,  on  which  the  old 
gentleman  lived  with  his  wife,  and  support- 
ed themselves  by  the  produce  of  the  land. 
The  value  of  the  land  Is  differently  estimat- 
ed. For  farming  purposes  it  is  worth  very 
little  now,  but  it  has  a  considerable  value 
for  building  purposes,  by  reason  of  its  prox- 
imity to  a  summer  resort  village,  and  may 
be  worth  several  thousand  dollars.  The  wife 
of  Edwin  Dennis  died  about  10  years  before 
the  conveyance,  and  he  continued  to  live 
upon  the  premises,  renting  out  the  land  and 
part  of  the  house  to  a  tenant  for  a  few  dol- 
lars per  month,  and  living  upon  the  rent  and 
some  assistance  from  his  son  Charles  and 
daughter-in-law  Mrs.  Dennis.  Previous  to 
1889,  Mrs.  Dennis  had  occupied  and  carried 
on  a  large  boarding  house  in  Long  Branch, 
but  in  that  year  her  husband  purchased  (and 
the  family  moved  Into)  a  storehouse  and 
dwelling  in  Long  Branch,  and  engaged  in 
the  shoe  trade.  The  dwelling  was  a  single 
front,  the  first  floor  being  occupied  by  the 
store,  and  the  floor  above  as  a  dwelling. 
They  had  several  growing  children,— two 
sons  and  two  daughters,— who  lived  at  home 
with  their  parents,  and  the  boys  swear  that 
they  paid  board  whenever  they  earned  the 
money,  generally  in  the  summer  time  only, 


and  in  small  amounts,  from  $8  to  $5  a  week. 
She  bad,  at  times,  one  or  two  additional 
lodgers,  and  some  day  boarders.  The  hus- 
band conducted  the  shoe  store  with  moderate 
success.  In  1879  the  store  and  dwelling 
were  mortgaged  by  Dennis  for  $1,200  to  Ja- 
cob W.  Morris,  and  another  mortgage  was 
given  by  him  to  the  executors  of  Morris  in 
August,  1893,  for  $1,000,  making  $2,200  in 
all.  In  1888  he  mortgaged  the  premises  to 
a  New  York  business  corporation  known  as 
"James  Chambers  Limited,"  to  secure  ad- 
vances of  merchandise,  and  later  on  in  the 
same  year  he  mortgaged  It  for  $1,000  to  one 
Layton.  In  1892  Chambers  &  Co.  entered 
up  a  judgment  by  confession  against  Charles 
for  $1,000,  and  In  the  same  year  a  firm  of 
Wallace,  Elliott  &  Co.  recovered  a  judgment 
against  him  for  the  sum  of  $418,  and  some 
cents,  on  confession.  Wallace,  Elliott  &  Co., 
In  order  to  protect  themselves,  took  an  as- 
signment from  Chambers  &  Co.  of  its  mort- 
gage and  judgment,  and  also  of  a  chattel 
mortgage  which  was  given  upon  the  store 
goods  by  Dennis  to  Chambers  to  secure  the 
same  debt.  So  that  Wallace,  Elliott  &  Co. 
held  three  liens  for  their  debt,— a  mortgage 
on  the  land,  a  chattel  mortgage,  and  two 
judgments  and  an  execution.  Charles  Den- 
nis, In  December,  1893,  had  managed  to  pay 
Wallace,  Elliott  &  Co.'s  debt  down  to  $1,100, 
and  procured  his  brother,  William  A  Den- 
nis, to  advance  the  amount  to  them,  and 
take  an  equitable  assignment  by  a  mere  de- 
livery of  the  several  securities  which  Wal- 
lace, Elliott  A  Co.  held.  Charles  went  on  in 
business  from  that  time,  seemingly  without 
embarrassment,  keeping  down  his  Interest, 
and  keeping  up  a  large  stock  of  goods  in  bis 
store,  stated  by  his  solicitor  as  a  witness  to 
be  worth  $1,500,  and  by  his  counsel  in  his 
argument  to  be  worth  at  least  $3,000,  and 
by  Charles  in  his  testimony  to  be  worth  still 
more,  when,  In  the  month  of  August,  1896, 
the  executors  of  Morris  filed  a  bill  In  this 
court  to  foreclose  their  two  mortgages;  the 
money,  as  I  suppose,  being  needed  for  the 
-purposes  of  the  estate,  bringing  in  all  these 
parties,  except  William  A.  Dennis,  who,  as 
we  have  seen,  never  had  any  written  assign- 
ment of  the  mortgages  and  judgment.  He 
came  into  the  suit  afterwards  by  petition. 
Before  foreclosure  commenced,  Charles  Den- 
nis attempted  to  raise  money  by  mortgage 
upon  his  house  and  lot,  stated  by  his  counsel 
to  be  worth  $5,000  or  $6,000,  to  pay  these 
claims,  and  found  himself  embarrassed  in 
so  doing,  because  of  difficulty  in  procuring 
discharges  of  record  of  these  mortgages  and 
judgments  held  by  his  brother,  with  the  re- 
sult that  in  January,  1896,  his  stock  of  goods 
was  seized  by  his  brother  as  chattel  mortr 
gagee  and  on  execution,  and  held  by  the 
sheriff  of  the  county,  and  the  store  itself 
was  closed.  About  this  time,  aB  Edwin  Den- 
nis, the  father,  swears,  Charles  went  to  him 
(Edwin)  aad  asked  him  to  make  a  convey- 
ance of  the  property  to  his  wife,  Sarah  E. 
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Dennis.  She  Bent  for  the  attorney,  and 
gave  Instructions  to  draw  the  deed,  but  her 
husband  took  him  out  to  his  father's  house 
to  have  It  executed.  Though  the  considera- 
tion mentioned  was  one  dollar  and  other 
good  and  valuable  considerations,  Mrs.  Den- 
nis borrowed  $100  of  her  son,  and  handed  it 
to  the  attorney  who  attended  to  the  mat- 
ter, who  handed  it  to  Edwin  Dennis  at  the 
time  the  deed  was  executed,  and  he  handed 
the  greater  part  of  it  back  to  Charles  Den- 
nis, who  handed  it  to  Mrs.  Dennis.  The 
deed  was  recorded  at  once,  but  no  change 
of  possession  took  place  for  several  months. 
The  old  gentleman  remained  upon  the  prem- 
ises precisely  as  he  had  done  before,  up  to 
the  fall  of  1896.  The  notes  held  by  the 
bank  were  renewed  once  or  twice  after  the 
giving  of  the  deed,  Charles  Dennis  paying 
,  the  discount  as  usual.  In  the  fall  of  1896 
the  old  gentleman,  then  over  80  years  of 
age,  was  brought  Into  town,  and  went  to 
live  with  the  defendants,  his  son  and  daugh- 
ter. The  notes  were  permitted  to  go  to  pro- 
test, and  suit  was  brought,  and  judgment  re- 
covered as  before  stated. 

With  regard  to  the  advances  made  by  Mrs. 
Dennis  to  the  old  gentleman,  there  is  no 
doubt  that,  from  the  time  of  the  death  of 
his  wife,  or,  at  least,  for  10  years  before  the 
conveyance  was  made,  the  old  gentleman 
obtained  the  greater  part  of  his  living  from 
his  son  and  daughter,  or  one  of  them.  He 
received  the  rent  of  the  house  and  the  in- 
come of  the  lands.  He  had,  as  they  say,  two 
suits  of  clothes  a  year,  which  Mrs.  Dennis 
swears  cost  $12  or  $14  apiece,  but  which  the 
old  gentleman  swears  cost  $6  apiece.  His 
shoes  came  from  his  son's  store,  undoubted- 
ly. Mrs.  Dennis  swears  that  his  clothing 
cost  $150  a  year,  which  appears  extravagant, 
in  view  of  the  undisputed  evidence  in  the 
cause.  He  got  some  money  from  time  to 
time  with  which  to  buy  food.  He  swears  it 
came  from  his  son  and  from  his  daughter-in- 
law;  that  he  got  money  from  both  of  them; 
and  the  trend  of  his  evidence  is  that  he  got 
as  much  from  his  son  as  from  his  daughter- 
in-law.  His  daughter-in-law  and  her  chil- 
dren swear  that  she  furnished  it  all.  She 
swears  that  she  gave  him  $1,  $2,  and  $3,  a  week. 
No  account  whatever  was  kept  of  it  in  any 
way,  nor  is  there  a  single  written  entry  or 
voucher  produced.  She.  swears  that  she  paid 
a  doctor's  bill,  amounting  to  a  large  sum, 
for  attendance  upon  the  old  gentleman  in 
■one,  and  I  think  two,  fits  of  sickness  he  had 
during  this  period;  but  no  receipt  for  the 
doctor's  bill  is  produced,  nor  is  the  physi- 
cian himself,  who  is  still  living,  called  to 
substantiate  It  She  swore  most  positively 
that  she  paid  the  taxes,  but  the  proof  of  the 
collector  is  that  her  husband  paid  them. 
Mrs.  Dennis  and  her  children  swear  that 
she  furnished  him  seven  or  eight  tons  of  coal 
a  year.  He  swears  It  was  three  or  four; 
and  I  should  think  the  smaller  amount  was 
.ample  to  keep  one  fire  going,  if  indeed,  he 


had  a  fire  separate  from  his  tenant  No  ac- 
count is  produced  from  the  books  of  the  coal 
dealer  of  the  amount  furnished. 

The  statement  by  Mrs.  Dennis  of  the 
sources  from  which  she  derived  her  money 
is  not  satisfactory.  She,  at  one  place  in  her 
evidence,  Inadvertently  admitted  that  her 
husband  furnished  the  family  table.  He  cer- 
tainly owned. the  bouse.  The  house  did  not 
afford  room  for  many  lodgers  in  addition  to 
the  members  of  the  family.  She  had  only 
one  or  two  for  a  short  time  in  the  summer 
season.  She  claims,  however,  that  she  fur- 
nished meals  to  day  boarders.  She  swears 
that  she  had  saved  up  money  from  the  pro- 
ceeds of  keeping  boarders  when  she  had  a 
large  boarding  house,  prior  to  1889.  She 
said  she  had  $1,000  in  a  stocking  leg  laid 
away  in  her  drawer,  but  no  member  of  her 
family  is  produced  to  swear  that  this  large 
sum  of  money  was  ever  seen  or  heard  of 
by  anybody.  And  it  is  hardly  necessary  to 
repeat  the  remark  which  has  been  so  often 
made  by  Judges  as  to  the  dangerous  charac- 
ter of  such  evidence.  Notwithstanding  her 
statements  that  she  kept  money  in  her  pock- 
et at  ail  times,  when  this  conveyance  was 
about  to  be  made,  and  it  became  necessary, 
as  she  supposed,  to  make  some  sort  of  a 
show  of  a  consideration  paid,  she  borrowed 
the  money  from  one  of  her  children  for  that 
purpose.  During  this  whole  period  her  hus- 
band was  doing  business  on  a  scale  and  at 
a  rate  which  would  render  It  improbable  that 
bis  wife  would  be  willing  to  take  her  scanty 
earnings  from  boarding  her  husband  and 
children  to  support  his  father  when  he  could 
do  it  himself,  or  that  he  would  permit  his 
wife  to  do  it  The  judgment  debtor's  pecun- 
iary situation  at  the  time  of  his  failure  is 
Important  in  this  connection.  His  total  in- 
debtedness at  the  time  his  store  was  closed 
consisted,  first  of  his  mortgage  Indebted- 
ness, amounting  to  about  $4,500  (and  which 
his  counsel  swears  was  entirely  paid  by  the 
sale  of  the  house),  and  the  complainant's 
four  notes,  amounting  to  less  than  $900,  or 
less  than  $5,500  in  all;  and  his  assets  con- 
sisted of  the  store  and  dwelling  and  stock  of 
goods,  which  were  worth  from  $7,000  to  $8,- 
000,  if  not  forced  on  the  market  at  a  sacri- 
fice. The  amount  of  his  accounts  receivable 
for  goods  sold  does  not  appear.  I  think  that 
the  statement  that  the  wife,  out  of  her  sav- 
ings, supported  the  old  gentleman,  and  that 
the  husband  furnished  nothing,  is  of  itself 
highly  improbable,  and  is  met  by  contrary 
proof. 

A  litigation  arose  in  the  foreclosure  suit 
of  Morris  v.  Dennis,  as  to  whether  William 
A.  Dennis,  as  assignee  of  the  chattel  mort- 
gage and  judgment  and  having  a  lien  upon 
the  store  goods,  should  be  also  entitled  to 
hold  his  place  as  mortgagee  of  the  land,  and 
some  time  was  occupied  by  that  litigation. 
It  was  finally  determined  that  he  was  enti- 
tled to  a  place  as  mortgagee  of  the  land.  In 
the  meantime  the  goods  were  held  in  stor 
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age  by  the  sheriff,  instead  of  being  sold,  as 
It  would  seem  from  the  present  point  of 
view  they  might  and  should  have  been,  and 
■were  still  held  at  the  time  of  the  hearing  of 
this  cause,  aud  are  stated  to  be,  and  seem 
to  be  admitted  to  be,  by  reason  of  deprecia- 
tion and  decay  due  to  age,  of  no  value  be- 
yond enough  to  pay  for  storage.  I  think  it 
is  fairly  Inferable  that,  having  committed 
the  imprudence  of  putting  a  chattel  mort- 
gage on  his  stock,  and  a  large  mortgage  for 
advances  on  his  real  estate,  Charles  Dennis' 
credit  with  wholesale  dealers  in  New  York 
was  not  of  the  best,  and  he  was  working 
under  disadvantageous  circumstances,  and 
probably  could  not,  and  In  fact  did  not,  get 
credit  outside  of  the  persons  who  held  the 
chattel  mortgage.  Still,  the  circumstance 
that  he  was  able  to  reduce  that  indebtedness 
down  to  $1,100,  and  carry  a  large  stock  of 
goods,  shows  that  he  was,  under  the  circum- 
stances, reasonably  prosperous,  and,  if  per- 
mitted to  wind  up  his  affairs  in  the  ordi- 
nary way,  would  have  been  solvent.  We 
have  seen  that  the  old  gentleman  swore  that 
he  received  money  from  both  Charles  and 
his  daughter-in-law,  and  this  statement,  tak- 
en In  connection  with  all  the  circumstances 
and  natural  probabilities  of  the  case,  leads 
me  to  the  conclusion,  notwithstanding  the 
mass  of  affirmative  evidence  that  the  wife, 
furnished  him  with  all  the  money  he  used 
to  buy  food,  that  the  whole  or  the  greater 
part  of  that  money  came  directly  or  indi- 
rectly from  the  son. 

It  Is  hardly  necessary  to  say  that,  so  far  as 
the  old  gentleman  was  supported  by  his  son 
Charles,  the  real  debtor,  the  Indebtedness,  if 
there  be  one,  from  the  father  to  the  son  for 
support,  cannot,  as  against  creditors  of  the 
father  and  son,  be  made  use  of  as  a  consid- 
eration for  the  conveyance  by  the  father  to 
the  eon's  wife.  To  support  such  a  transaction 
would  be  to  permit  the  son  to  make  a  present 
to  his  wife,  as  against  his  creditors,  of  a 
debt  due  from  his  father.  There  Is  proof, 
however,  that  the  old  gentleman  had  all  the 
time  been  promising  to  give  this  property  to 
his  daughter-in-law  In  payment  for  her  kind- 
ness and  attentions  to  him.  But  then  the 
circumstances  under  which  the  conveyance 
was  made,  viz.  the  pending  foreclosure  suit 
on  the  Morris  mortgage,  and  the  seizure  of 
his  stock  of  goods  and  closing  his  store  by 
his  brother  at  that  time,  are  such  as  to  show 
that  It  was  the  result  of  a  contrivance  by  the 
husband  to  protect  the  property  from  the  ef- 
fect of  his  father's  indorsement  of  his  paper. 
The  father  swears  that,  shortly  before  the 
transaction,  the  son  came  out  to  see  him,  and 
asked  him  to  make  the  deed.  It  Is  true  that 
the  wife  sent  for  the  conveyancer,  and  that 
she  directed  the  deed  to  be  made;  but  the 
husband  took  the  conveyancer  out  to  the  old 
gentleman's  house,  and  himself  superintended 
the  making  of  the  conveyance.  And  It  is  by 
no  means  clear  that  the  old  gentleman  would 
have  done  It  at  that  time  unless  the  son  had 


particularly  requested  it.  He  swears  that  he 
made  the  conveyance  at  the  son's  request 
and  denies  Mrs.  Dennis'  statement  that  It  was 
done  at  her  cotemporaneous  request.  It  seems 
to  me  that  the  fact  that  the  conveyance 
was  made  at  the  request  of  the  son,  at  a 
time  when  the  son  knew  that  his  father  was 
contingently  liable  as  lndorser  for  him  in  the 
bank,  and  that  the  son  was  in  embarrassed, 
though  not  necessarily  Insolvent,  circumstan- 
ces, is  a  clear  Indication  of  fraud.  It  Is  not 
necessary,  in  a  case  of  this  kind,  to  show  that 
the  grantor  himself  Intended  to  defeat  his 
creditors.  He  was  manipulated  by  his  son 
and  daughter-in-law,  and  did  what  they  de- 
sired, and  had  no  thought  of  the  consequence, 
except  an  undertaking  on  their  part  to  take 
care  of  him  as  long  as  he  lived.  Whatever  of 
fraud  Is  found  Is  that  of  the  son,  the  real 
debtor,  and  the  wife,  who  desired  to  secure 
this  property,  and  protect  It  from  the  contin- 
gent liability  of  the  old  gentleman's  Indorse- 
ment. The  wife  does,  indeed,  swear  that  she 
knew  nothing  of  her  husband's  embarrassment, 
or  of  the  fact  that  her  father-in-law  was  ln- 
dorser on  his  paper;  but  this  statement  1b  sim- 
ply incredible,  in  face  of  the  admitted  facts  of 
the  case. 

My  conclusion  upon  the  whole  case  Is  that 
this  deed  cannot  stand  against  this  Judgment 
creditor  as  an  absolute  conveyance.  At  the 
same  time,  however,  I  think  there  Is  sufficient 
merit  In  the  wife's  claim,  particularly  with  re- 
gard to  her  services  In  taking  care  of  the  old 
gentleman,  to  warrant  the  court  in  allowing 
It  to  stand  as  a  mortgage  for  a  reasonable  sum. 
The  difficulty  In  the  case  is  to  arrive  at  a  Just 
amount.  We  have  seen  that  no  account  what- 
ever was  kept  of  moneys  advanced,  and  sub- 
stantially no  vouchers  are  produced.  The 
whole  transaction  is  a  family  affair,  and  this 
Increases  the  difficulty.  Taking  the  case  al- 
together, the  best  estimate  I  can  make  Is  the 
sum  of  ¥800,  and  I  will  advise  a  decree  that 
the  conveyance  In  question  shall  be  deemed 
and  held  to  be  a  mortgage  for  $800,  as  against 
the  complainant,  without  Interest  up  to  the  date 
of  the  decree.  Two  modes  of  enforcing  this 
decree  suggest  themselves:  One  Is  that  the 
premises  be  sold  by  a  master  to  pay  the  com- 
plainant's claim,  with  interest  and  costs,  sub- 
ject to  a  mortgage  in  favor  of  Sarah  E.  Den- 
nis for  $800;  or,  second,  that  the  premises  be 
sold  free  of  the  mortgage,  and  the  defendant 
Sarah  E.  Dennis  be  first  paid  out  of  the  pro- 
ceeds $800,  with  Interest  from  the  date  of  the 
decree,— in  either  case,  the  balance,  if  any,  to 
go  to  Mrs.  Dennis. 

(«o  N.  j.  u  art 
JOHNSON  v.  MAYOR,  ETC.,  OF  BOROUGH 

OF  ASBURY  PARK. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

Feb.  28,  1868.) 

Statotbs—  Sf*€Ul  Acts— Subject  ahd  Titli— 

amindmsnt— bokocgh8—  occupation  tax. 

1.  The  "Act  to  amend  an  act  entitled  'An  act 

respecting  licenses  in  the  boroughs  of  this  state,' 
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approved  May  1,  1894"  (Lawn  1895,  p.  490),  is 

not  a  mere  amendment  to  the  borough  act  of 
April  5,  187S.  but  applies  to  all  boroughs, 
whether  created  under  that  act  or  otherwise. 

2.  Legislation  empowering  boroughs  to  license 
certain  trades  and  occupations,  and  to  raise  rev- 
enue by  such  license  fees,  is  not  obnoxious  to 
the  constitutional  prohibition  against  special  leg- 
islation because  it  does  not  apply  to  other  mu- 
nicipalities of  higher  or  lower  degree. 

3.  When  the  title  of  an  act  expressly  or  by 
necessary  implication  indicates  that  its  object  is 
to  legislate  respecting  all  of  certain  specified 
things,  then,  if  the  legislation  in  the  body  of  the 
act  is  confined  to  only  part  of  such  things,  the 
act  is  unconstitutional  because  of  the  falsity 
and  deception  of  its  title.  But  when  the  title 
is  general,  and  merely  indicates  its  object  to 
be  to  legislate  in  respect  to  certain  specified 
things,  then  the  act  will  be  a  valid  expression  of 
legislative  will  if  it  legislates  in  respect  to  a 
part  of  those  things  included  within  the  title. 
Beverly  v.  Wain,  30  Atl.  545,  57  N.  J.  Law,  143, 
distinguished. 

(Syllabus  by  the  Court) 

Error  to  supreme  court. 

Action  by  George  0.  Johnson  against  the  may- 
or and  council  of  the  borough  of  Asbury  Park. 
A  Judgment  was  rendered,  and  plaintiff  brings 
error.     Affirmed. 

Allan  H.  Strong,  Claude  C.  Guerin,  and  R. 
T.  &  W.  B.  Stout,  for  plaintiff  in  error.  Hawk- 
ins &  Dnrand,  for  defendant  in  error. 

MAG  IE,  C.  J.  By  this  writ  of  error  we  are 
called  upon  to  review  a  Judgment  of  the  su- 
preme court  (33  Atl.  850)  affirming  the  valid- 
ity of  an  ordinance  of  the  borough  of  Asbury 
Park,  adopted  under  the  provisions  of  the  act 
entitled  "An  act  to  amend  an  act  entitled  'An 
act  respecting  licenses  in  the  boroughs  of  this 
state,'  approved  May  1,  1894,"  which  amend- 
atory act  was  approved  March  22, 1895.  Laws 
1895,  p.  490.  The  provisions  of  the  ordinance 
and  of  the  act  which  was  claimed  to  confer 
power  upon  the  borough  to  pass  it  are  fully 
set  out  In  the  opinion  delivered  In  the  supreme 
court,  and  need  not  be  here  repeated.  The  con- 
clusion reached  in  that  court  is  entirely  ap- 
proved by  this'  court,  but  it  is  deemed  proper 
to  indicate  that  such  approval  does  not  apply 
to  all  the  statements  of  the  opinion.  The  act 
In  question  doubtless  Impliedly  amends  section 
12  of  the  borough  act  of  April  5,  1878,  but  it 
cannot  correctly  be  characterized  as  only  an 
amendment  to  that  section.  If  so,  It  would 
plainly  be  open  to  the  objection  that  It  was 
not  applicable  to  the  borough  of  Asbury  Park, 
which  it  Is  said  was  organized  under  the  bor- 
ough act  of  1891,  but  probably  to  an  objec- 
tion which  might  be  fatal  to  Its  validity;  for 
the  purpose  of  the  act  Is  equally  applicable  to 
boroughs  formed  under  the  act  of  1878,  to 
boroughs  formed  under  other  acts,  and  to  bor- 
oughs formed  under  special  acts  prior  to  the 
adoption  of  the  constitutional  amendments  of 
1875.  It  would  be  difficult,  if  not  impossible, 
to  find  any  quality  or  characteristic  of  bor- 
oughs formed  under  the  act  of  1875  which, 
with  reference  to  such  legislation,  would  dif- 
ferentiate them  from  other  of  the  boroughs  of 
this  state.    But  the  act  in  question  Is  not  thus 


limited.  Its  language  la  unrestricted,  and  it 
evidently  operates  upon  all  the  municipalities 
called  boroughs,  in  whatever  mode  their  or- 
ganization has  been  effected. 

The  act  in  question  may  also  be  supported 
against  the  charge  that  it  lacks  constitutional 
validity  because  special  in  its  character  on  oth- 
er grounds  than  those  stated  in  the  court  be- 
low. Its  purpose  Is  to  raise  revenue  for  the 
municipality  by  licensing  certain  trades  and  oc- 
cupations when  carried  on  therein.  Such  a 
purpose  Is  obviously  appropriate  to  municipal- 
ities of  a  higher  grade.  It  is  obviously  inap- 
propriate to  the  lowest  grade  of  municipalities, 
viz.  townships.  It  is  therefore  not  rendered 
special  because  It  does  not  include  townships. 
Municipalities  of  high  grade,  such  as  boroughs, 
towns,  and  cities,  exhibit  different  characteris- 
tics, which  may  not  distinguish  them  from  each 
other  with  respect  to  the  propriety  of  legisla- 
tion for  revenue  from  licensing  trades  and  oc- 
cupations, but  which  may  properly  distinguish 
them  with  respect  to  the  amount  of  license 
fees  which  they  may  be  empowered  to  exact, 
and  the  amount  of  penalties  they  may  Inflict 
for  failure  to  take  out  license.  The  duty  im- 
posed by  the  constitutional  requirement  that 
the  legislature  shall  pass  general  laws  regulat- 
ing the  Internal  affairs  of  municipalities  can- 
not be  enforced  by  the  courts.  We  can  only 
Interfere  with  legislation  regulating  such  af- 
fairs when  It  is  in  manifest  opposition  to  the 
prohibition  against  special  legislation  thereon. 
When,  therefore,  the  legislature  enacted  a  law 
appropriately  regulating  the  matter  of  license 
in  municipalities  of  the  grade  of  boroughs,  and 
limited  to  that  grade,  we  should  assume  that, 
with  respect  to  municipalities  of  higher  grade, 
it  was  of  opinion  that  some  other  regulation 
was  required,  not  In  respect  to  the  power  con- 
ferred, but  to  the  mode  and  details  of  the  exe- 
cution of  the  power,  for  in  that  regard  there 
is  a  manifest  distinction  in  the  grades  of  mu- 
nicipalities which  would  justify  a  difference  in 
legislation.  Whether  such  legislation  has  been 
enacted  in  respect  to  the  higher  grades  of  mu- 
nicipalities we  need  not  Inquire.  We  could  not 
compel  its  enactment,  and  perceive  no  rea- 
son why  the  constitutional  requirement  may 
not  be  satisfied  either  by  the  passage  of  one 
general  law  covering  all  classes  of  municipali- 
ties or  of  several  co-related  laws,  adopted  and 
appropriated  to  different  classes.  If  such  classes 
are  properly  distinguished  from  each  other. 

In  the  supreme  court  the  act  in  question  was 
also  attacked  upon  the  ground  that  its  title  did 
not  sufficiently  express  Its  object  to  satisfy  the 
constitutional  mandate  on  that  subject  The  ob- 
jection Is  pressed  here  upon  grounds  which  do 
not  seem  to  have  been  presented  below.  The 
contention  Is  based  upon  the  well-settled  doc- 
trine that  a  grant  of  authority  to  a  municipality 
to  license,  merely,  confers  only  a  power  of  po- 
lice regulation,  but  no  power  to  Impose  a  license 
fee  for  revenue.  North  Hudson  County  By.  Co. 
v.  Mayor,  etc.,  of  Hoboken,  41  N.  J.  Law,  71; 
Muhlenbrlnck  v.  Commissioners,  42  N.  J.  Law, 
364;   Clark  v.  Mayor,  etc.,  43  N.  J.  Lav,  175;. 
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Flanagan  v.  Treasurer,  44  N.  .T.  Law,  118;  Mor- 
gan v.  Orange,  50  N.  J.  Law,  '389,  18  AU.  240; 
Mnlcahy  v.  City  of  Newark,  57  N.  J.  Law,  513, 
81  AH.  226.  But,  as  was  well  said  by  Mr.  Jus- 
tice Dixon  In  Mulcahy  v.  City  of  Newark,  ubl 
supra:  "Authority  to  exact  license  fees  may  be 
classified  either  under  the  police  power  or  un- 
der the  taxing  power.  In  the  absence  of  any  in- 
dication to  the  contrary,  it  is  deemed  a  branch 
of  the  police  power,  and  as  such  it  warrants  the 
exaction  of  no  fees  beyond  the  reasonaoie  ex- 
pense of  Issuing  the  license  and  regulating  the 
thing  licensed."  Whether,  however,-  the  power 
granted  to  a  municipality  Is  to  be  classified  un- 
der the  police  powers  or  under  the  taxing  pow- 
ers, it  is,  In  either  case,  to  be  exercised  by 
means  of  the  Issuing  of  a  license.  Now,  the  ti- 
tle of  the  act  In  question  does  not  Indicate  a 
mere  intent  to  grant  power  to  license.  It  is  de- 
clared to  be  an  act  respecting  licenses,  and,  as 
there  are  licenses  of  two  sorts,  viz.  those  design- 
ed merely  as  means  of  regulation  and  those  de- 
signed to  raise  revenue,  it  may  well  be  deemed 
to  express  an  intent  to  legislate  in  respect  to 
either  class  of  licenses  or  both  of  them.  A  re- 
stricted construction  should  not  be  applied  if  it 
would  render  a  legislative  act  obnoxious  to  con- 
stitutional prohibition  If  a  broader,  but  yet  rea- 
sonable, construction  would  avoid  such  an  objec- 
tion. But  it  Is  suggested  that  upon  a  construc- 
tion of  this  title  which  makes  it  applicable  to 
one  or  both  of  the  two  classes  ef  licenses  the 
act,  which  In  its  body  applies  only  to  one  of 
those  classes,  cannot  be  supported  under  the  case 
of  Beverly  v.  Warn,  57  N.  J.  Law,  143,  30  Aa 
545.-  A  contention  of  that  sort  can  only  be  bas- 
ed upon  a  misconception  of  what  was  decided 
in  that  case.  The  title  of  the  act  then  under 
consideration  ran  thus:  "An  act  relating  to  the 
cost  of  improving  sidewalks  in  the  cities  of  the 
state."  The  enactments  of  the  body  of  the  act 
operated  only  upon  cities  of  the  third  class. 
There  were  many  constitutional  questions  raised 
in  the  case,  only  one  of  which  was  dealt  with  in 
the  opinion  of  Mr.  Justice  Reed.  An  examina- 
tion of  that  opinion  will  show  that  the  act  under 
review  was  declared  to  be  invalid  because  the 
title  was  construed  to  declare  that  Its  object  was 
to  legislate  in- respect  to  all  the  cities  of  the 
state.  In  that  view  the  title  was  false  and  de- 
ceptive, and  upon  well-settled  doctrine  thus  fail- 
ed to  accord  with  the  constitutional  requirement 
on  the  subject  Such  must  be  considered  to  be 
the  whole  scope  and  force  of  that  decision.  It 
was  not  held,  nor  was  It  Intended  to  hold,  that 
an  act  legislating  respecting  some  objects  fairly 
Included  within  the  title  will  be  invalidated  be- 
cause it  does  not  Include  all  such  objects,  ex- 
cept where  the  title,  expressly  or  by  necessary 
'  implication,  evinces  an  intent  to  legislate  as 
to  all  of  them.  This  construction  of  the  de- 
cision in  Beverly  v.  Wain  puts  it  In  harmony 
with  all  our  adjudged  cases  on  the  subject 
of  the  constitutional  mandate  in  respect  to 
the  title  of  legislative  acts,  except  perhaps 
one  such  case.  In  Walter  v.  Town  of  Union, 
38  N.  J.  Law,  350,  Mr..  Justice  Van.Syckel, 
speaking  for  the  supreme  court,  declared'-the 


true  rule  to  be  that  "the  degree  of  particu- 
larity which  must  be  used  In  the  title  of  the 
act  rests  in  legislative  discretion,  and  is  not 
defined  by  the  constitution,"  and  that,  while 
"there  are  many  cases  where  the  object  of 
the  act  might  be  more  specifically  stated, 
yet  the  generality  of  the  title  will  not  be  fa- 
tal to  the  act  if  by  fair  Intendment  it  can  be 
connected  with  It"  That  decision  has  been 
repeatedly  approved  in  the  supreme  court 
and  in  this  court  Doyle  v.  City  of  Newark, 
34  N.  J.  Law,  236;  Tan  Riper  v.  North  Plain- 
field  Tp.,  43  N.  J.  Law,  340.  In  Richards  v. 
Hammer,  42  N.  J.  Law,  435,  the  doctrine  was 
applied,  and  Chief  Justice  Beasley  took  oc- 
casion to  distinguish  the  decision  in  the  case 
of  Rader  v.  Union  Tp.,  39  N.  J.  Law,  509. 
which  had  been  claimed  to  be  adverse  there- 
to. Richards  v.  Hammer  was  affirmed,  44  N. 
J.  Law,  667,  but  without  consideration  of  the 
point  now  under  discussion.  But  in  Bum- 
sted  v.  Govern,  47  N.  J.  Law,  368,  1  AU.  835, 
a  similar  point  was  involved;  and  a  general 
title  held  to  be  sufficient  although  It  did  not 
indicate  the  means  or  method  of  attaining 
the  object  expressed,  and  that  decision  was 
affirmed  upon  the  opinion  of  the  supreme 
court  Govern  v.  Bumstead,  48  N.  J.  Law, 
612,  9  Atl.  577.  If  the  decision  of  the  ques- 
tion in  Coutierl  v.  Mayor,  etc.,  44  N.  J.  Law, 
58,  is  supportable,  it  must  be  on  the  ground 
that  the  title  of  the  act  under  review  in  that 
case  was  false  and  deceptive,  because  im- 
porting a  regulation  of  a  class  of  cities, 
while  in  fact  it  applied  only  to  a 'single  city 
of  such  class.  The  title  of  the  act  now  un- 
der review  expressed  its  object  to  be  to  legis- 
late respecting  licenses  in  certain  munici- 
palities. Nothing  in  it  indicates  an  intent 
to  legislate  as  to  both  kinds  of  licenses,  viz. 
licenses  under  the  police  power  and  licenses 
under  the  taxing  power.  Legislation  upon 
the  latter  class  of  licenses  was  included  in 
the  expressed  object  and  the  title  was  nei- 
ther false  nor  deceptive.  The  judgment  of 
the  supreme  court  must  be  affirmed. 

(61  N.  J.  L.  277) 

CENTRAL  R    CO.  OP  NEW  JERSEY  v. 
SMALLEY. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  1,  1898.) 

Railroads — Crossing  Aocidbnts— Contributory 
Neoliqence — Province  of  Court. 

1.  The  duty  to  look  and  to  listen  before  cross- 
ing a  railroad  includes  the  duty  to  do  that  which 
will  make  looking  and  listening  reasonably  ef- 
fective. If  there  is  a  permanent  obstruction  to 
sight  that  would  make  danger  invisible,  and  a 
transient  noise  that  would  make  it  inaudible,  it 
is  negligence  to  go  forward  at  once  from  a  place 
of  safety  to  a  place  of  possible  danger.  Pru- 
dence requires  delay  until  the  transient  noise  has 
abated,  and  hearing  again  become  efficient  for 
protection. 

2.  The  plaintiff  drove  %  by  daylight  along  a 
highway  in  a  northerly  direction  towards  a  rail- 
road crossing  that  was  guarded  neither  by  gates 
nor  by  a  flagman.  He  drove  slowly,  looked,  and 
listened.  His  view  of  trains  that  nilght  come 
ttota  the  west  was  cut  off  by  a  building,  and  by 
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a  bank  of  earth,  on  which  were  a  fence  and 
bashes.  A  coal  train,  in  plain  sight,  was  mov- 
ing west  along  the  north  track  towards  the 
crossing,  which  it  passed  over  just  before  the 
plaintiff  reached  it)  the  caboose  clearing  the 
highway  as  he  drove,  without  stopping,  upon  the 
south  track.  At  the  same  instant,  his  horse 
was  killed,  his  sleigh  demolished,  and  he  himself 
injured,  by  the  engine  of  an  east-bound  passen- 
ger train,  which,  until  it  was  upon  him,  by  rea- 
son of  the  obstructions  above  mentioned,  he 
could  not  see,  and  which  he  did  not  hear.  Held, 
that  it  was  error  in  the  trial  judge  to  deny  a 
motion  to  nonsuit  for  contributory  negligence. 
(Syllabus  by  the  Court.) 

Error  to  supreme  court 

Action  by  Jacob  S.  Smalley  against  the 
Central  Railroad  Company  of  New  Jersey. 
Plaintiff  had  judgment,  and  defendant 
brings  error.    Reversed. 

A  A.  Clark,  for  plaintiff  in  error.  A.  EL 
Strong,  tor  defendant  In  error. 

ADAMS,  J.  This  writ  of  error  brings  tip 
a  judgment  rendered  In  the  supreme  court 
upon  a  verdict  for  the  plaintiff  in  the  Somer- 
set circuit  It  Is  necessary  to  notice  only 
the  assignment  of  error  that  Is  directed 
against  the  refusal  to  nonsuit  the  plaintiff 
for  contributory  negligence.  The  evidence 
on  behalf  of  the  plaintiff  presented  this  case: 
On  the  11th  day  of  January,  1803,  at  a  few 
minutes  past  noon,  the  plaintiff  was  driving 
a  one-horse  sleigh,  with  bells,  in  a  northerly 
direction,  along  Vosseller  avenue.  In  Bound 
Brook,  towards  a  crossing  of  the  Central 
Railroad,  which  was  guarded  neither  by 
gates  nor  by  a  flagman.  On  the  west  side 
of  the  avenue  there  was  a  building,  and  a 
bank  of  earth,  with  a  fence  and  bushes  up- 
on it  which  cut  off  the  plaintiff's  view  of 
trains  hi  that  direction.  A  coal  train  in  plain 
sight  was  moving  west  along  the  north 
track,  towards  the  crossing.  As  the  plaintiff 
reached  the  crossing,  and  drove  upon  the 
south  track,  which  he  did  without  stopping, 
the  caboose  of  the  coal  train  was  just  clear- 
ing the  highway,  and  was  distant  from  him 
only  a  few  feet.  As  the  horse  came  upon 
the  south  track,  the  engine  of  an  east-bound 
passenger  train  struck  and  killed  him,  crush- 
ed the  sleigh,  and  seriously  injured  the  plain- 
tiff. Several  witnesses  testified,  negatively, 
on  behalf  of  the  plaintiff,  that  they  did  not 
hear  any  signal  by  bell  or  whistle  from  the 
engine  of  the  east-bound  train.  The  plain- 
tiff himself  testified  that  by  reason  of  per- 
manent obstructions,  he  could  not  see  the 
east-bound  train  until  his  horse  was  on  the 
track.  The  evidence  of  Harvey  Smalley  and 
John  C.  Morris  was  to  the  same  effect  The 
plaintiff  further  testified  that  he  did  not 
hear  the  east-bound  train,  and  that  he  heard 
no  bell  rung  or  whistle  blown.  There  was 
no  express  evidence  to  show  how  much  noise 
the  coal  train  made,  or,  Indeed,  that  it  made 
any  noise;  nor,  under  the  circumstances, 
was  such  evidence  necessary.  The  thing 
spoke  tor  itself.  The  court  will  not  Ignore 
common  experience.    There  is  -o  reason  to 


think  that  the  physical  conditions  were  ex- 
ceptional, or  that  the  phenomenon  of  an  In- 
audible coal  train  was  a  feature  of  the  situ-: 
atlon.  The  conclusion  Is  inevitable  that  this 
moving  body  was  accompanied  by  the  usual 
roar  and  rumble,  which  must  have  greatly 
hindered  a  person  In  its  immediate  vicinity 
from  distinguishing  other  sounds. 

The  duty  of  a  person  who  is  about  to  cross 
a  railroad  track  Is  to  be  prudent  to  look 
and  to  listen,  and  to  do  the  things  that  will 
make  looking  and  listening  reasonably  ef- 
fective. If  the  vision  or  hearing  of  such  a 
person  Is  limited  by  permanent  obstructions 
or  disturbances,  he  should  for  that  reason 
be  cautious.  If  bis  vision  or  hearing  is  lim- 
ited by  transient  obstructions  or  disturb- 
ances, under  circumstances  which  obUge  him 
to  rely  on  the  sense  thus  limited,  he  should 
wait  until  It  has  again  become  efficient  to 
warn  him  of  peril.  One  sense,  if  well  used, 
may  give  warning  enough.  To  go  on  a  rail- 
road crossing  In  the  way  of  a  train  which 
can  be  neither  seen  nor  heard,  but  which 
would  be  either  visible  or  audible  except  for 
some  temporary  hindrance  to  sight  or  bear- 
ing, Is  to  be  negligent  These  are  rules  of 
good  sense,  and  therefore  of  law.  In  Merkle 
v.  Railroad  Co.,  48  N.  J.  Law,  478,  9  Atl.  680, 
the  plaintiff's  intestate  went  into  danger 
while  permanent  obstructions,  as  In  this 
case,  hindered  his  seeing,  and  the  noise  of 
his  own  load  hindered  his  hearing.  It  was 
held  that  he  contributed,  by  negligence;  to 
the  disaster  that  ensued,  not  in  relying  on 
one  sense  alone,  for  that  was  a  necessity 
of  the  situation,  but  in  advancing  while  cir- 
cumstances within  his  own  control  made  the 
only  sense  on  which  he  could  rely  ineffective 
to  protect  him.  In  Railroad  Co.  v.  Bwan, 
55  N.  J.  Law,  574, 27  Atl.  1064,  the  plaintiff  was 
held  to  have  been  negligent  in  going  upon  a 
railroad  track  while  the  noise  and  smoke  of 
a  train  that  had  just  passed  deprived  him 
temporarily  of  the  power  to  see  clearly  and 
hear  distinctly.  The  governing  rule  was 
thus  declared  by  this  court  in  Railway  Co. 
v.  Block,  55  N.  J.  Law,  605,  612,  27  Atl.  1087, 
1069,  In  language  Immediately  referring  to 
Impediments  to  sight  but  equally  applicable 
to  impediments  to  hearing:  "It  may  be  gen- 
erally said  that  if  obstacles  temporarily  In- 
tervene to  prevent  observation,  reasonable 
prudence  would  dictate  delay  until  such  ob- 
servation as  is  requisite  has  been  made." 
The  case  under  consideration  appears  to  fall 
within  the  rule  which  these  decisions  define 
and  Illustrate.  The  plaintiff  went  forward 
into  a  danger  which  permanent  obstructions 
made  it  impossible  to  see,  and  which  a  pass- 
ing noise  made  it  difficult  to  hear.  The  per- 
manence of  the  obstructions  to  sight  made 
hearing  his  best  reliance.  A  few  moments' 
delay  would  have  given  him  the  full  benefit 
of  It  In  advancing  at  once  while  circum- 
stances interfered  with  Its  efficient  exercise, 
he  acted  with  less  prudence  than  the  law  ex- 
acts. 
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At  the  trial,  which  took  place  nearly  four 
years  after  the  accident,  the  plaintiff,  by 
Tray  of  excuse  for  not  understanding  a  ques- 
tion, testified  that  he  was  a  little  hard  of 
hearing.  He  was  then  84  years  old.  Injury 
to  hearing  was  not  enumerated,  either  by  the 
plaintiff  or  by  Dr.  Davis,  his  physician, 
among  the  consequences  of  the  Injury..  It  la 
therefore  natural  to  suppose  that  the  plain- 
tiff's hearing  was  not  acute  at  the  time  of 
the  accident.  Deafness  Increases  the  obli- 
gation to  be  cautions.  Buttelll  v.  Railway 
Co.,  68  N.  J.  Law,  302,  36  Atl.  700.  As  it 
is  not  quite  clear  that  the  plaintiff's  disa- 
bility existed  on  the  day  of  the  accident,  no 
weight  has  been  given  to  this  consideration. 

The  plaintiff  Is  entitled  to  the  benefit  of 
an  examination  of  the  whole  record, -In  order 
that  the  court  may  see  whether  the  defect 
In  his  case  was  cured  by  subsequent  proof. 
May  v.  Railway  Co.,  49  N.  J.  Law,  446,  9  AtL 
688.  Nothing  appears  to  alter  the  conclu- 
sion that  the  motion  to  nonsuit  the  plaintiff 
for  contributory  negligence  should  have  been 
granted.  The  judgment  against  the  plaintiff 
In  error  is  therefore  set  aside. 


(a  M.  j.  ii.  J») 

STATE  (MUNDX.  Prosecutor)  r.  WABNEB 

et  al.  . 

(Supreme  Court  of  New  Jersey.     Feb.  21, 1898.) 
Landlord  and  Tenant — Wbbn  Relation  Busts 

—Redemise— Surrender— Pleading. 

1.  By  a  written  agreement,  the  defendants 
"leased,  demised,  and  to  farm  let"  unto  the 
plaintiff  a  farm  in  this  state  for  a  term  of  five 
years,  from  April  1,  1893.  The  plaintiff  agreed 
to  cultivate  the  farm  according  to  the  rules. of 
good  husbandry,  that  he  would  not  underlet,  and 
that  he  would  give  to  the  defendants  one-half  of 
the  products  of  the  farm.  The  dwelling  house 
in  the  occupancy  of  a  third  person  was  excepted 
from  the  lease.  Eeld,  that  this  agreement  cre- 
ated the  relation  of  landlord  and  tenant  between 
the  parties  to  this  snit. 

2.  By  a  note  in  writing  signed  by  the  plaintiff 
In  October,  1896,  and  delivered  to  the  defend- 
ants, and  accepted  by  them,  the  plaintiff  agreed 
to  surrender  possession  of  the  premises  to  the 
defendants  on  the  1st  of  April,  1897.  This  oper- 
ated as  a  redemise.  Such  an  agreement  to  sur- 
render a  term  to  take  effect  in  futuro  had  the 
effect  of  terminating  the  tenancy  created  by 
the  lease  on  the  1st  day  of  April,  1897. 

3.  The  affidavit  upon  which  the  proceedings 
before  the  justice  under  the  landlord  and  tenant 
act  were  based  set  out  a  copy  of  the  original 
agreement,  and  stated  that  by  a  note  in  writ- 
ing, dated  October  9,  1896,  signed  by  the  plain- 
tiff, delivered  to  the  defendants,  and  accepted 
by  them,  the  plaintiff  surrendered  the  said  term 
to  the  defendants,  said  surrender  to  take  effect 
April  1,  1897.  This  was  a  sufficient  statement 
of  facta  to  show  that  the  term  had  expired  April 
1,  1897,  and  is  not  void,  as  being  a  mere  conclu- 
sion of  law  from  undisclosed  facts. 

(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecution 
of  Martin  L.  Mundy,  against  Donald  J.  War- 
'  ner  and  Donald  T.  Warner,  to  review  pro- 
ceedings had  before  a  justice  of  the  peace. 
Proceedings  affirmed. 

Argued  November  term,  1897,  before  VAN 
SYCKEL,  DIXON,  apd  COLLINS,  JJ. 


John  W.  Bookman,  for  prosecutor. 
Ephralm  Cutter,  for  defendants. 

VAN  SYCKEL,  J.  The  writ  In  this  case, 
is  prosecuted  by  Mundy  to  contest  the  legal- 
ity of  proceedings  had  against  'him  before  a 
Justice  of  the  peace  under  the  landlord  and 
tenant  act  The  defendants,  who  resided  in 
the  state  of  Connecticut,  by  an  agreement  in 
writing  dated  March  13,  1895,  "leased,  de- 
mised, and  to  farm  let"  unto  the  said  plain- 
tiff a  farm  in  the  county  of  Middlesex,  In 
this  state,  for  the  term  of  five  years  from 
the  1st  day  of  April,  1893.  Mundy,  among 
other  things,  agreed  that  he  would  cultivate 
the  farm  according  to  the  rules  of  good  hus- 
bandry, that  he.  would  not  underlet,  and  that 
he  would  give  to  the  defendants  one-half  of 
all  the  crops  raised  on  said  premises.  The 
dwelling  house  on  said  farm,  which  was  In 
the  occupation  of  one  Augustus  Warner,  was 
excepted  from  the  lease.  , 

The  first  reason  relied  upon  by  the  prose- 
cutor Is  that  the  relation  of  landlord  and 
tenant  did  not  exist  between  these  parties 
under  this  lease.  The  case  of  Edgar  v. 
Jewell,  34  N.  J.  Law,  269,  is  cited  to  support 
that  contention.  In  that  case  one  Price  cul- 
tivated the  farm  of  Edgar,  and  received  for 
his  labor  and  services  as  farmer  a  certain 
share  of  the  products  of  the  farm.  The  su- 
preme court  held  that  this  was  an  agreement 
for  the  services  of  Price,  and  not  a  lease  for 
the  farm,  and  that  under  such  a  contract  the 
said  Price,  as  in  Guest  v.  Opdyke,  31  N.  J. 
Law,  562,  became  simply  a  tenant  In  com- 
mon with  the  other  contracting  party,  of  the 
growing  crops.  The  case  of  Doe  v.  Deny,  9 
Oar.  &  P.  494,  referred  to  by  our  supreme  court 
in  support  of  these  decisions,  was  an  agree- 
ment between  the  owner  of.  lands  and  A. 
that  the  latter  should  manage  the  farm  for 
a  stipulated  sum  per  week,  and  be  allowed 
to  reside  in  the  dwelling  house  rent  free. 
The  arrangements  presented  by  these  cases 
did  not  create  the  relation  of  landlord  and 
tenant,  but  they  differ  widely  from  the  case 
in  hand.  Here  a  definite  term  Is  granted 
with  apt  and  proper  words  to  create  a  ten- 
ancy, and,  so  far  as  concerns  this  case,  It  Is 
immaterial  whether  the  tenant  returned  a 
money  rent,  or  gave  to  the  landlords  one-half 
of  the  products  of  the  premises  leased.  This 
objection  cannot  prevail. 

By  the  terms  of  the  lease,  the  tenancy  does 
not  expire  until  April  1,  1898.  These  'pro- 
ceedings against  the  tenant  were  commenced 
In  May,  1897.  The  affidavit  upon  which  they 
are  founded  is  made  by  the  agent  of  the 
lessors,  and,  after  setting  forth  a  copy  of  the 
lease,  avers  that  Mundy  entered  Into  pos- 
session of  said  farm  under  said  lease,  and 
that  the  term  thereby  granted  to  him  was 
surrendered  by  him  to  said  lessors  prior  to 
the  1st  day  of  April,  1897,  by  a  note  in  writ- 
ing dated  on  the  9th  day  of  October,  1896, 
signed  by  him,  and  delivered  by  him  to  the 
lessors,  and  accepted  by  them,  said  surren- 
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der  to  take  effect  on  the  1st  day  of  April, 
1897,  and  that  the  deponent  served  notice  In 
writing  on  the  tenant  personally  to  deliver 
up  possession,  a  copy  of  which  notice  is  an- 
nexed to  said  affidavit,  and  that  the  tenant 
refused  to  surrender  possession.  It  is  in- 
slsted  that  such  an  agreement  to  surrender 
a  term  to  take  effect  in  f  uturo  could  not  have 
the  effect  of  terminating  the  tenancy  created 
by  the  lease.  Mr.  Justice  Cowen,  in  Allen 
v.  Jaquish,  21  Wend.  628,  after  referring  to 
the  English  authorities  on  this  subject,  says 
"that,  though  no  case  goes  so  far  as  to  say 
that  a  surrender  may  be  made  to  become 
good  upon  condition  precedent,  yet  there 
seems  to  be  no  objection  to  that  In  principle,' 
if  the  Interest  surrendered  be  not  a  freehold. 
That  cannot,  In  general,  be  granted  so  as  to 
take  effect  in  futuro;  bat  a  term  for  years 
can.  The  surrender  of  a  term  to  operate  in 
futuro  is  equally  free  of  objection."  Justice 
Cowen,  I  think  correctly,  adopted  the  lan- 
guage of  Woodfall  on  Landlord  and  Tenant, 
that  the  surrender  operates  as  a  redemise. 
The  term  was  thereby  made  to  end  on  the 
1st  day  of  April,  1897. 

The  remaining  question  to  be  discussed  is 
whether  the  affidavit  In  this  case  was  suffi- 
cient to  give  the  justice  jurisdiction.  The 
defect  attributed  to  the  affidavit  is  that  It 
sets  forth  the  conclusions  of  the  affiant,  and 
does  not  contain  sufficient  facts  to  show  a 
surrender  In  law.  There  Is  no  doubt  that 
the  affidavit  of  the  claimant  must  contain  a 
statement  of  facts  which  authorize  the  re- 
moval of  a  tenant.  A  declaration  that  the 
defendant  is  tenant  of  the  affiant,  and  holds 
over  premises  heretofore  leased  to  him,  his 
term  having  expired,  Is  insufficient,  being 
merely  conclusions  from  undisclosed  facts. 
That  was  the  informlty  In  Fowler  v.  Roe,  25 
X.  J.  Law,  549,  and  that  case  has  been  recog- 
nized as  authority  hitherto.  In  Brahn  v. 
Forge  Co.,  38  N.  J.  Law,  74,  the  affidavit  of 
the  president  of  the  company  set  forth  that 
the  company  let  and  rented  the  premises  to 
Brahn  on  the  14th  day  of  July,  1874,  for 
the  term  of  24  days  from  July  13th,  at  the 
rent  of  $250;  that  Brahn  entered  Into  pos- 
session under  .said  agreement;  that  his  term 
had  expired;  and  that  on  the  18th  of  Oc- 
tober, 1874,  the  company  had  served  upon 
Brahn  notice  in  writing  to  surrender  posses- 
sion of  the  premises,  which  he  refused  to  do. 
The  supreme  court  held  that  the  jurisdiction- 
al facts  were  set  out  in  this  affidavit  as  fully 
as  Is  required  by  Fowler  v.  Roe,  supra.  In 
the  case  before  us  the  affidavit  gives  a  copy 
of  the  lease  showing  what  the  term  originally 
was,  and  then  declares  that  by  a  note  in  writ- 
ing dated  October  9,  1896,  signed  by  Mundy, 
and  delivered  by  him  to  lessors,  and  accepted 
by  them,  he  agreed  to  surrender  his  term  on 
the  1st  of  April,  1897.  Applying  the  doc- 
trine of  the  New  York  case  before  cited,  that 
the  note  in  writing  operated  as  a  redemise, 
making  the  term  end  April  1,  1897,  the  affi- 
davit Is  sufficiently  full,  under  the  rule  ap- 


plied in  Brann  v.  Forge  Co.  There  the  aver- 
ment was  that  the  landlord  let  and  rented 
the  premises  to  Brahn  for  the  term  of  24 
days  from  July  13th,  at  a  rent  of  $250,  and 
that  his  term  had  expired.  Here  the  written 
lease  shows  what  the  term  was  originally, 
and  the  statement  in  regard  to  the  surrender 
by  note  in  writing  established  the  fact  that 
the  tenancy  was  at  an  end.  It  Is  not  as  in 
Fowler  v.  Roe,  25  N.  J.  Law,  549,  and  in 
Wooley  v.  Lane,  51  N.  J.  Law,  504,  18  Atl. 
353,  a  mere  statement  of  the  conclusions  of 
the  affiant  from  undisclosed  facts.  It  shows 
facts  from  which  the  conclusion  can  be  legal- 
ly drawn.  The  recent  case  of  Lloyd  v.  Rich- 
man,  57  N.  J.  Law,  385,  30  Atl.  432,  is  de- 
cisive of  the  controversy  on  this  question. 
There  the  affidavit  under  the  landlord  and 
tenant  act  stated  that  the  original  lessor 
"sold  and  conveyed  the  house  and  lot  to 
deponent  by  deed  of  conveyance  bearing  date 
the  day  and  year  last  aforesaid,  and  recorded 
February  8,  1894."  This  was  pronounced 
by  the  judgment  in  that  case  to  be  a  suffi- 
cient averment  that  the  claimant  was  the 
"assign"  of  the  lessor,  and  not  void  as  being 
a  mere  conclusion  of  law.  The  facts  upon 
which  the  surrender  depends  In  this  case  are 
as  fully  shown  by  the  statement  that  a  sur- 
render was  made  by  a  note  In  writing,  it  be- 
ing competent  to  make  a  valid  surrender  in 
that  way,  as  the  fact  that  the  claimant  In 
Lloyd  v.  Rlchman  was  the  "assign"  of  the 
lessor  was  set  forth  by  a  statement  that  the 
lessor  sold  and  conveyed  to  deponent  by  a 
deed.  It  was  no  more  a  mere  conclusion  of 
law  in  the  former  than  it  was  In  the  latter 
case.  The  proceedings  certified  are  affirmed, 
with  costs. 


Cat  N.  J.  E.  634) 
DAVIS  v.  PIOGOTT  et  al.     CRESSMAN   v. 
SAME.     DE  WITT  v.  KANIPER. 

(Court  of  Chancery  of  New  Jersey.     Feb.  24, 
1898.) 

Mortgages— Release— Bona  Fids  Assignee. 

The  mortgagee  released  a  part  of  the  mort- 
gaged premises  with  notice  of  a  subsequent 
mortgage  upon  the  unreleased  portion,  but  with 
an  agreement  with  its  holder  that  the  first  mort- 
gage should  be  the  first  lien  upon  such  unre- 
leased part.  Held,  that  the  agreement  created  a 
latent  equity  In  favor  of  a  third  party,  and  that 
a  subsequent  bona  fide  assignee  of  the  second 
mortgage  held  it  free  from  this  equity. 

(Syllabus  by  the  Court.) 

Suits  by  William  M.  Davis  against  Edward 
Flggott  and  others;  by  David  Cressman,  ad- 
ministrator, etc.,  against  David  Plggott  and 
others;  and  by  James  D.  De  Witt  against 
John  C.  Eaniper  and  others,— to  foreclose 
mortgages.  The  three  suits  were  tried  to- 
gether. Rights  of  the  several  mortgagees  de- 
termined. 

O.  D.  McConnell,  for  complainant  Davis. 
Joseph  M.  Roseberry,  for  defendant  Cress- 
man.    L  W.  Schultz,  for  defendant  De  Witt 
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Henry  S.  Harris,  for  defendant  Pazton. 
George  M.  Sblpman,  for  defendant  Staober. 
George  A.  Nlctaol,  for  defendants  Bush  and 
Butler. 

REED,  V.  C.  These  are  three  suits  for  the 
foreclosure  of  three  mortgages.  They  were 
tried  together.  The  contest  concerns  the 
priorities  of  the  respective  mortgages.  One 
Kaniper  owned  a  tract  of  land  containing 
181.40  acres  (which  will  hereafter  be  styled 
the  "181-acre  tract").  He  executed  a  mort- 
gage upon  this  tract  in  March,  1873,  to  Chris- 
tian and  Levi  Cressman,  to  secure  two  bonds, 
each  one  for  $1,000,— one  held  by  Christian, 
and  the  other  by  Levi,  Cressman.  In  March, 
1875,  Kaniper  made  a  second  mortgage  upon 
the  same  tract  to  James  D.  De  Witt,  for  $ 600. 
In  March,  1876,  Kaniper  sold  off,  from  the 
181-acre  tract,  111.24  acres  (which  will  here- 
after be  styled  the  "Ill-acre  tract"),  to  one 
Edward  Plggott.  Piggott  gave  back  to  Kan- 
iper a  mortgage  dated  March  14,  1876,  for 
$2,000,  to  secure  part  of  the  purchase  money. 
This  mortgage  was  on  June  18,  1877,  assign- 
ed to  W.  H.  Lawall.  By  a  release  dated  No- 
vember 29th,  and  acknowledged  and  record- 
ed December  15,  1877,  Christian  and  Levi 
Cressman  released  the  70  acres  still  owned 
by  Kaniper  after  the  sale  of  the  Ill-acre 
tract  to  Piggott,  from  the  Hen  of  their  mort- 
gage. To  the  release  was  added  an  agree- 
ment signed  by  De  Witt,  the  holder  of  the 
second  mortgage  on  the  whole  181-acre  tract, 
and  by  Lawall,  the  assignee  of  the  mortgage 
made  by  Piggott  to  Kaniper  on  the  Ill-acre 
tract.  This  agreement  Is  In  the  following 
words:  "We,  the  subscribers,  James  D.  De 
Witt  and  William  H.  Lawall,  who  hold  sub- 
sequent incumbrances  on  the  premises  here- 
in described,  do  hereby  consent  that  the  said 
premises  be  released  and  discharged  as  is 
herein  set  forth,  and  do,  for  the  considera- 
tion of  one  dollar  to  each  of  us  in  hand  paid, 
agree  that  in  case  the  said  Cressman  or 
either  of  them  attempt  to  collect  the  said 
mortgage  or  either  of  the  bonds  thereby  se- 
cured, that  in  that  case  the  said  De  Witt  and 
Lawall  agree  that  the  moneys  secured  there- 
by and  the  Interest  and  costs  shall  be  first 
collected  out  of  the  premises  (covered  by  said 
mortgages)  remaining  after  the  part  is  re- 
leased as  Is  therein  set  forth.  Dated  Decem- 
ber 6th,  1877.  J.  D.  De  Witt  W.  H.  Law- 
all."  This  agreement  was  not  recorded. 
Afterwards,  on  March  12,  1886,  the  adminis- 
tratrix of  Lawall,  deceased,  assigned  the 
Kaniper  mortgage  to  William  M.  Davis,  the 
complainant  in  the  first  suit  Kaniper  sold, 
of  the  70  acres  remaining  after  the  sale  of 
the  Ill-acre  tract  to  Piggott,  in  four  parts, 
as  follows:  (1)  To  Thomas  Butler,  Novem- 
ber 14,  1877,  8.51  acres,  for  $153.18,  the  ex- 
pressed consideration;  (2)  to  Thomas  Miller, 
on  December  15,  1877,  32.15  acres,  for  $1,- 
125.25,  the  expressed  consideration;  (3)  to 
Rosetta  Rush,  on  December  29,  1877,  9.70 
acres,  for  $175,  the  expressed  consideration; 


(4)  to  8.  V.  Davis,  oh  January  1,  1878,  22.15 
acres,  for  $725,  the  expressed  consideration. 
The  order  in  which  these  three  suits  were 
Instituted  is  as  follows:  On  April  17,  1897, 
William  M.  Davis  filed  a  bill  to  foreclose  his 
mortgage  upon  the  Ill-acre  tract.  Among 
others,  he  made  parties  to  the  suit  Cress- 
man, who  held  the  oldest  mortgage  upon 
the  181-acre  tract,  and  De  Witt  the  hold- 
er of  the  second  mortgage  upon  the  same 
tract,  and  Davis,  the  holder  of  the  Kaniper 
mortgage  upon  the  111  acre  tract  The  prayer 
of  the  bill  is  that  the  Davis  mortgage  may 
be  decreed  to  be  the  first  lien  upon  the  Ill- 
acre  tract  Subsequently,  while  this  suit 
was  pending,  James  D.  De  Witt,  on  July  8, 
1897,  filed  his  bill  to  foreclose  his  $600  mort- 
gage upon  the  whole  tract,  charging  that  by 
virtue  of  the  release  executed  by  the  Cress- 
mans,  his  mortgage  became  a  first  lien  upon 
the  70-acre  tract  and  a  second  lien  next  In 
order  after  the  Cressman  mortgage  upon  the 
Ill-acre  tract  He  prays  that  the  whole 
tract  may  be  sold.  To  this  suit  all  the  pre- 
ceding parties  are  made  defendants.  On  the 
same  day,  namely,  July  8, 1897,  the  adminis- 
trator of  Christian  Cressman  filed  his  bill  to 
foreclose  the  Cressman  mortgage,  so  far  as 
It  secured  the  bond  for  $1,000,  which  has 
been  held  by  Christian  Cressman,  now  de- 
ceased. To  this  bill,  Davis,  the  complainant 
In  the  first  suit  and  a  defendant  in  this  suit, 
has  filed  a  plea  In  abatement  and  an  answer. 
The  plea  is  grounded  upon  the  pendency  of 
his  own  "suit,  in  which  the  same  facts  are 
pleaded,  and  in  which  the  administrator  of 
Christian  Cressman  is  a  defendant  The  an- 
swer claims  that  the  Hen  of  the  Cressman 
mortgage  upon  the  Ill-acre  tract  covered  by 
complainant's  mortgage  is  extinguished  by 
the  release  given  by  the  Cressmans  of  their 
Hen  upon  the  70  acres.  The  effect  of  this 
plea  will  be  reserved. 

I  will  proceed  to  consider  the  relative 
status  of  the  holders  of  the  several  mort- 
gages under  the  facts  displayed  upon  the 
hearing.  It  appears  that  when  Kaniper,  the 
owner  of  the  181-acre  tract,  sold  111  acres 
from  It  to  Piggott  there  were  upon  the 
whole  tract  two  mortgages,— the  oldest,  the 
Cressman  $2,000  mortgage;  and  the  next, 
the  De  Witt  $600  mortgage.  By  the  sale  to 
Piggott  of  the  Ill-acre  tract,  the  70  acres 
retained  by  Kaniper  became  first  liable  for 
the  payment  of  these  mortgages.  Then  Pig- 
gott gave  to  Kaniper  the  $2,000  mortgage  on 
the  Ill-acre  tract  After  this  mortgage  was 
made,  the  condition  of  affairs  was  this:  The 
Ill-acre  tract  became  liable,  first  for  that 
part  of  the  amount  secured  to  Cressman  and 
De  Witt  left  unpaid  after  the  sale  of  the  70 
acres;  and,  secondly,  liable  for  the  $2,000 
secured  by  the  mortgage  made  by  Piggott 
to  Kaniper.  This  was  the  position  of  affairs 
when  the  Kaniper  mortgage  was  assigned 
to  Lawall.  Afterwards  the  Cressmans  re- 
leased the  70  acres  still  owing  by  Kaniper 
from  the  lien  of  their  $2,000  mortgage.  They 
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executed  this  release  with  knowledge  of  the 
existence  of  the  K&niper  mortgage  upon  the 
Ill-acre  tract  Their  knowledge  of  Its  ex- 
istence Is  admitted  In  the  pleadings;  for  the 
fact  of  such  knowledge  Is  charged  In  the 
bill  of  Davis,  and  Is  not  denied  by  Gressman 
or  Paxton,  the  owners  of  the  Cressman  mort- 
gage, both  of  whom  filed  answer  to  the  Da- 
vis bill.  Besides,  the  release  was  acknowl- 
edged December  15,  1877.  Attached  to  this 
release,  and  upon  the  same  sheet  upon 
which  the  release  Is  written,  1b  added  the 
agreement  already  set  out,  which  agreement 
is  dated  December  6,  1877,  upon  which  date  It 
presumably  was  executed,  which  was  nine 
days  previous  to  the  date  of  the  acknowl- 
edgment by  the  Cressmans  of  the  release. 
It  was  executed  by  Lawall,  assignee  of  the 
Kanlper  mortgage,  and  by  De  Witt 

The  agreement  displays  upon  its  face  the 
existence  of  subsequent  Incumbrances  held 
by  the  signers.  In  the  absence  of  any  ex- 
planation by  the  Cressmans  of  the  circum- 
stances under  which  this  agreement  was  at- 
tached to  the  release,  or  any  testimony  from 
them  upon  the  hearing  denying  the  knowl- 
edge which  such  a  condition  of  affairs  would 
Impute  to  them,  it  is  irresistible  that  they 
signed  the  release  with  notice  of  both  in- 
cumbrances. The  legal  effect  of  such  a  re- 
lease, with  knowledge  of  the  existence  of 
subsequent  incumbrances,  is  entirely  settled. 
It  operates  to  discharge  the  lien  of  the  re- 
leasing mortgagee  to  the  extent  of  the  value 
of  the  part  of  the  mortgaged  premises  re- 
leased. Beilly  v.  Mayer,  12  N.  J.  Eq.  69; 
Vanorden  v.  Johnson,  14  N.  J.  Eq.  376;  Har- 
rison v.  Guerin,  27  N.  J.  Eq.  219;  Cogswell 
v.  Stout  32  N.  J.  Eq.  240.  The  release,  there- 
fore, standing  alone,  left  that  portion  only  of 
the  sum  secured  by  the  Cressman  mortgage, 
after  deducting  the  value  of  the  70-acre 
tract  a  Hen  upon  the  Ill-acre  tract.  It  left 
secondly,  the  lien  of  that  portion  of  the  De 
Witt  mortgage,  If  any,  remaining  unpaid 
after  the  sale  of  the  70-acre  tract.  It  left 
thirdly,  the  lien  of  the  Kaniper  mortgage, 
then  held  by  Lawall,  for  its  full  amount 

The  Important  question  in  the  case  springs 
out  of  the  agreement  made  between  Lawall, 
who  then  owned  the  mortgage  now  held  by 
Davis,  with  the  Cressmans,  at  the  time  the 
release  was  executed.  The  substance  of  this 
agreement  was  to  shift  the  prior  lien  of  the 
Cressman  mortgage,  which  rested  upon  the 
whole  181-acre  tract  to  the  Ill-acre  tract 
alone.  Its  effect  was,  therefore,  to  Increase 
the  incumbrance  of  the  Cressman  mortgage 
upon  the  Ill-acre  tract  and  so  decrease  the 
security  of  the  holder  of  the  Kanlper  mort- 
gage upon  the  same  tract.  Inasmuch  as 
this  arrangement  was  approved  by  the  par- 
ties concerned  at  the  time,  Including  Law- 
all,  who  then  owned  the  Kaniper  mortgage 
upon  the  Ill-acre  tract  It  was,  as  between 
those  parties,  entirely  valid.  Had  the  Kanl- 
per mortgage  remained  in  the  hands  of  Law- 
all,  It  would  be  clear  that  the  Cressmans 


would  be  entitled  to  be  first  paid  from  the 
proceeds  of  the  sale  of  the  Ill-acre  tract 
But  Lawall  Is  not  the  owner  of  the  Kanlper 
mortgage.  After  his  death,  his  administra- 
trix sold  it  to  Davis,  who  appears  to  have 
been  a  purchaser  for  value,  without  notice 
of  the  mentioned  agreement  The  question 
Is  whether  he,  as  Lawall's  assignee,  took  the 
mortgage,  free  from  the  equity  by  which 
Lawall  was  bound.  The  doctrine  is'rudi- 
mental  that  an  assignee  of  a  mortgage  takes 
it  subject  to  all  equities,  latent  or  otherwise, 
in  favor  of  the  mortgagor,  against  the  mort- 
gagee or  his  assignee.  But. the  counsel  for 
Mr.  Davis  Insists  that  this  was  a  latent 
equity,  created  by  the  assignee  of  the  mort- 
gagee of  the  Kaniper  mortgage  in  favor  of 
a  third  person,  and  that  Davis,  as  assignee 
of  such  mortgage  for  value,  and  without  no- 
tice of  this  equity,  is  not  chargeable  with 
its  existence.  If  this  is  a  latent  equity  cre- 
ated by  the  mortgagor  or  his  assignee  in 
favor  of  a  third  person,  under  the  law  of 
this  state,  Davis  undoubtedly  took  a  title  to 
the  mortgage  entirely  relieved  from  the  ef-  - 
feet  of  this  agreement 

In  a  number  of  cases,  all  cited  in  the  opin- 
ion of  Vice  Chancellor  Van  Fleet  in  the  last 
case  upon  this  subject,  namely,  Vredenburgh 
v.  Burnet  31  N.  J.  Eq.  229,  the  distinction 
between  latent  equities  In  favor  of  the  mort- 
gagor and  In  favor  of  third  persons  has  been 
repeatedly  stated.  In  some  of  those  cases, 
it  is  true,  the  equity  was  one  existing  In  fa- 
vor of  the  obligor  or  mortgagor,  and  so  did 
not  Involve  a  decision  upon  the  point  wheth- 
er latent  equities  in  favor  of  third  persons 
stood  upon  the  same  footing.  In  the  case, 
however,  of  Manufacturing  Co.  v.  Peck,  6 
N.  J.  Eq.  37,  the  question  was  directly  In- 
volved; and  it  was  held  that  a  bona  fide  as- 
signee of  a  mortgage,  first  in  execution  and 
registry,  took  It  free  from  an  agreement  be- 
tween the  first  and  second  mortgagees  that 
the  latter  should  be  the  prior  incumbrance. 
In  Vredenburgh  v.  Burnet,  supra,  the  doc- 
trine that  the  assignee  takes  free  from  lat- 
ent equities  created  by  the  mortgagee  in  fa- 
vor of  third  persons  was  discussed  at  length, 
and  reasserted,  and  the  case  was  affirmed 
by  the  court  of  appeals  upon  the  opinion  of 
the  vice  chancellor  In  34  N.  J.  Eq.  252.  This 
case  definitely  settles  the  law  in  this  state. 
The  counsel  for  Mr.  Cressman  cited,  as  perti- 
nent decisions  modifying  this  doctrine,  the 
following  cases:  Conover  v.  Van  Mater,  18 
N.  J.  Eq.  481;  Coursen  v.  Canfield,  21  N.  J. 
Eq.  92;  Atwater  v.  Underhill,  22  N.  J.  Eq. 
599;  Insurance  Co.  v.  Sturges,  33  N.  J.  Eq. 
828.  In  the  opinions  in  one  or  more  of  these 
cases  expressions  may  be  found  to  the  effect 
that  the  assignee  of  a  bond  and  mortgage 
takes  it  subject  to  all  equities;  but  in  none 
of  the  cases  is  the  doctrine  laid  down  in 
Vredenburgh  v.  Burnet  Impugned.  In  Con- 
over  v.  Van  Mater,  supra,  the  equity  was 
not  created  by  the  mortgagee  or  the  as- 
signee, in  favor  of  a  third  person,  but  existed 
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before  the  mortgage  was  made.  In  Courses 
v.  Canfield  and  In  Atwater  v.  Underhlll,  su- 
pra, the  respective  equities  were  '-between 
the  original  parties,  aid  in  favor  of  the 
mortgagors.  In  Insurance  Co.  v.  Sturges, 
supra,  while  the  equity  was  latent  and  in 
favor  of  third  parties,  yet  the  assignee  was 
appointed  In  bankruptcy  proceedings.  He 
was  therefore  not  an  assignee  for  value,  and 
took  only  the  property  of  the  debtor  as  it 
existed  at  the  time  of  the  insolvency. 

Did  this  agreement  create  a  latent  equity 
in  favor  of  a  third  party?  The  conclusion 
that  It  did  seems  to  be  unavoidable.  Lawall, 
whose  mortgage  lien  was  subject  only  to 
that  part  of  the  Oressman  mortgage  which 
would  be  left  unpaid  after  the  application 
of  the  value  of  the  70-acre  tract,  agreed  with 
Cressman  that  it  should  become  subject  to 
the  whole  amount  due  upon  the  Cressman 
mortgage.  To  this  extent  he  agreed  that 
the  -Cressman  mortgage  should  have  a  pri- 
ority, to  which  it  was  not  entitled  by  execu- 
tion or  record.  This  equity  seems  to  be  ex- 
actly similar  to  that  in  Vredenburgh  v.  Bur- 
net, supra.  No  Inquiry,  directed  to  the  mort- 
gagor would  have  disclosed  any  defense  to 
the  mortgage,  or  laid  the  foundation  for  es- 
toppel against  the  mortgagor  from  asserting 
a  defense.  In  fact,  he  had  no  defense.  In 
my  judgment,  Davis,  who  stands  in  the  posi- 
tion of  a  bona  fide  purchaser  for  value,  holds 
his  mortgage  free  from  this  equity.  The  re- 
sult is  that  the  Oressman  mortgage  is  a  lien 
upon  the  Ill-acre  tract  for  so  much  of  the 
mortgage  debt  as  remains  unpaid  after  the 
application  upon  It  of  the  value  of  the  70 
acres  released.  The  value  of  the  released 
portion  must  be  estimated  at  the  time  when 
the  release  was  executed.  Hill  v.  Howell, 
36  N.  J.  Eq.  25. 

It  Is  proven  that  the  70-acre  tract  was  sold 
by  Kanlper  by  four  conveyances,  the  aggre- 
gate consideration  of  which  1b  the  sum  of 
$2,178.43.  All  these  sales  were  made  within 
15  days  of  the  time  of  the  execution  of  the 
release,  and,  as  no  other  evidence  of  value 
was  offered  at  the  hearing,  this  sum  must  be 
taken  to  have  been  the  value  of  the  tract  at 
that  time.  This  sum  exceeds  the  amount 
due  upon  the  Cressman  mortgage  for  prin- 
cipal and  Interest.  The  Ill-acre  tract  is 
therefore  discharged  from  any  lien  on  ac- 
count of  the  Cressman  mortgage.  In  respect 
to  the  suit  brought  by  them,  there  must  be 
a  decree  for  the  defendants.  This  renders 
the  Issue  raised  by  the  plea  in  abatement  In 
this  suit  unimportant  The  70-acre  tract 
should  be  sold  under  a  decree  In  the  De  Witt 
suit,  the  portions  of  that  tract  being  sold  In 
the  Inverse  order  of  their  conveyances  by 
Kanlper,  the  sale  being  continued  until  suffi- 
cient is.  released  to  pay  this  mortgage.  If 
all  the  tract  is  insufficient  to  pay  the  mort- 
gage, then  the  Ill-acre  tract  must  be  sold 
under  that  decree.  If  the  70-acre  tract  Is 
sufficient,  then  the  Ill-acre  tract  must  be 
sold  under  a  decree  in  the  Davis  suit 


KERRIGAN  v.  TABB  et  al. 
(Court  of  Chancery  of  New  Jersey.     Feb.  17, 

1808.) 

Wills— Constbuotioh— Lapsh  or  Lboacibs — Rn- 

ueiocs  Bjkjcbbt8— Validity. 

1.  A  will  provided  that  a  legacy  should  go  to 
the  legatee  if  'she  survived  testatrix,  and,  if 
not  It  was  to  go  into  the  residue  of  the  estate. 
A  codicil  provided  that  the  legacy  should  go  to 
the  legatee,  "and  her  executors  and  administra- 
tors, absolutely."  Held,  that  the  legacy  passed, 
on  the  death  of  the  legatee  before  testatrix,  to 
the  legatee's  executor  or  administrator. 

2.  The  executor  or  administrator  of  the  lega- 
tee's estate  took  no  personal  interest  in  the  leg- 
acy, but  held  it  as  assets  of  the  estate. 

3.  A  legacy  given  to  a  priest,  to  be  expended 
for  masses  for  the  repose  of  testatrix's  soul,  is  a 
truor,  and  does  not  lapse  on  the  death  of  the 
trustee  before  testatrix,  but  will  be  carried  out 
by  the  appointment  of  another  trustee. 

4.  A  legacy  to  a  priest,  to  be  expended  for 
masses  for  the  repose  of  testatrix's  soul,  is  a 
religious  use,  and  valid,  under  Const,  art  1,  H 
8,  i,  and  Const  C.  S.  A  mend.  1,  providing  for 
freedom  of  conscience  and  religious  belief. 

Bill  between  Michael  Kerrigan,  executor  of 
the  will  of  Bridget  Madden,  deceased,  and 
Thomas  Tabb  and  others,  for  the  construction 
of  a  will. 

Mr.  Lintott,  for  complainant  David  Kay, 
for  defendant  Tabb.  Guild  &  Lum,  for  de- 
fendant St  Michael's  Church.  M.  T.  Bar- 
rett, for  defendants  Smith  and  others. 

EMERY,  V.  0.  The  bill  In  this  case  is 
filed  by  the  executor  of  Bridget  Madden  for 
instructions  on  several  points  arising  in  the 
construction  of  her  will,  and  I  will  state 
briefly  my  conclusions  upon  the  several 
points. 

The  first  question  is  whether  a  legacy  given 
by  the  will  to  Catherine  SauL  a  sister  of  tes- 
tatrix, and'  which  would  have  come  to  her 
had  she  survived  testatrix,  has  lapsed  by  the 
death  of  Catherine  Saul  In  the  lifetime  of 
testatrix,  and  has  thus  become  part  of  the 
residue  of  her  estate,  or  whether,  by  the 
terms  of  the  will  and  codicil,  the  executors 
or  administrators  of  Catherine  Saul  are  en- 
titled to  the  legacy,  as  legatees  Intended  by 
testatrix  to  be  substituted  In  Catherine  Saul's 
place,  In  case  she  did  not  survive.  The  pro- 
visions of  the  will  and  codicil  bearing  upon 
this  question  are  in  the  first  place  the  original 
will,  In  which,  after  providing  for  the  pay- 
ment of  her  debts  and  some  pecuniary  lega- 
cies, the  will  provides:  "Thirdly.  I  give  and 
bequeath  to  my  beloved  sister,  Catherine 
Saul,  of  Phoebus,  P.  O.  Elisabeth  City,  Vir- 
ginia, if  she  survive  me,  the  sum  of  eight 
hundred  dollars  and  my  feather  bed.  If, 
however,  she  do  not  survive  me,  this  bequest 
Is  to  go  into  the  residue  of  my  estate."  The 
entire  residue  of  her  estate,  after  deducting 
$100  for  a  tombstone,  was  given  for  charita- 
ble purposes, — masses  for  the  repose  of  her 
soul.  On  June  10,  1882,  the  testatrix  made 
a  codicil,  by  which,  after  confirming  all  the 
provisions  of  her  will,  except  so  far  as  In  con- 
flict with  the  codicil,  she  provides;    "First 
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I  give  and  bequeath  to  my  friend  Mrs.  Staffs, 
wife  of  William  A.  Staffs,  the  sum  of  two 
hundred  dollars,  and  the  bequest  of  my  sister 
mentioned  In  said  will  I  hereby  give  to  her 
and  her  executors  and  administrators  abso- 
lutely." The  bequest  of  the  residue  made  by 
the  will  is  then  revoked,  and,  after  giving 
$1,000  to  the  Rev.  Patrick  Leonard,  to  be  ex- 
pended for  masses  for  the  repose  of  her  soul, 
the  residue  is  given  to  St  Michael's  Church 
of  Newark.  Catherine  Saul  died  after  the 
execution  of  the  codicil  and  before  the  testa- 
trix. She  left  a  will,  but  without  naming  an 
executor,  and  the  defendant  Tabb  has  been 
duly  appointed  administrator  cum  testamento 
anuexo.  The  question  is  whether  he,  as  such 
administrator,  Is  entitled  to  the  legacy,  or 
whether  it  has  lapsed.  The  question  is  alto; 
gether  one  of  the  Intention  of  the  testator, 
and  is  to  be  solved  by  the  construction  of  the 
will  and  codicil.  And  the  special  question  is 
whether,  upon  the  entire  will  and  codicil,  the 
gift  to  the  executors  and  administrators  is 
to  be  considered  as  substitutional,  or  whether 
the  words,  "and  her  executors  and  adminis- 
trators absolutely,"  added  to  the  gift  of  tes- 
tatrix's sister,  are  words  merely  of  limitation 
or  description  of  the  estate  or  Interest  given 
to  her  sister.  If,  on  the  whole  will  and  codi- 
cil, the  former  construction  is  to  be  placed 
on  the  words,  then  the  legacy  did  not  lapse, 
while  it  did  so  lapse  upon  the  latter  view. 

The  briefs  of  counsel  have  presented  very 
fully  the  cases  and  authorities  which  state 
the  rules  applying  to  these  cases,  so  far  as 
general  rules  can  be  said  to  be  laid  down  In 
reference  to  the  decision  of  a  question  which 
depends  ultimately  upon  the  construction  of 
the  paper  itself,  and  these  rules,  as  I  under- 
stand them,  are  that,  ordinarily,  and  in  the 
absence  of  anything  further  to  Indicate  the 
Intention  of  a  testator  that  a  legacy  should 
not  lapse,  a  gift  to  A.,  his  executors  or  ad- 
ministrators, would  lapse  in  case  of  A.'s  death 
before  testator,  and  not  pass  to  his  executors 
or  administrators,  for  the  reason  that  by  a 
general  rule  of  construction,  these  words,  "ex- 
ecutors and  administrators,"  are  words  de- 
scriptive merely  of  the  estate  or  Interest  be- 
queathed to  A.  2  Williams,  Bx'rs  (Rand,  ft 
T.  Ed.)  p.  490.  But  if  the  testator,  upon  the 
entire  will,  has  sufficiently  shown  his  inten- 
tion that  the  legacy  shall  not  lapse  in  case  of 
death,  and  a  substitute  legatee  la  provided, 
this  intention  will  be  carried  out  Id.  p.  601. 
The  practical  question  of  construction  on  each 
will  is  whether  the  intention  (1)  that  the  leg- 
acy should  not  lapse,  and  (2)  should  go  to  a 
substituted  legatee,  sufficiently  appears;  and 
upon  this  question  of  Intention  of  the  testator 
to  prevent  a  lapse,  and  to  provide  a  substitute 
legatee,  it  Is  not  necessary  that  the  declara- 
tion be  express,  but  the  form  of  the  bequest 
itself  is  often  held  to  Indicate  sufficiently  both 
of  these  intentions.  Thus,  where  there  is  a 
bequest  "to  A.  or  bis  personal  representa- 
tives," or  to  "A.  or  his  heirs,"  the  word  "or," 
generally  speaking,   implies  a  substitution, 


and  prevents  a  lapse.  2  Williams,  Bx'rs 
(Rand.  &  T.  Ed.)  p.  501.  And  while  a  be- 
quest simply  to  "A.  and  his  executors,"  stand- 
ing alone,  would  manifestly  afford  little  or 
no  evidence  from  which  It  could  be  concluded 
that  the  same  Intention  existed,  yet  where, 
upon  the  construction  of  the  whole  will  and 
codicil,  these  words  used  In  the  codicil,  taken 
In  connection  with  the  previous  gift  In  the 
original  will,  sufficiently  show  this  Intention 
that  there  should  be  no  lapse,  and  that  the 
executor  Is  a  substituted  legatee,  this  form  of 
gift  is  as  effective  by  way  of  substitution,  as 
if  the  words  had  been  "A.  or  his  executors." 
The  words  "and"  and  "or"  are  so  often  re- 
quired to  be  substituted  for  each  other  in  the 
construction  of  wills,  to  carry  out  the  inten- 
tion of  testator,  that  the  rule  authorizing 
such  substitution  for  that  purpose  Is  entirely 
settled.  If,  therefore,  the  Intention  to  pre- 
vent lapse  and  substitution  are  manifest, 
"and"  may,  if  necessary  to  carry  these  out,  be 
read  with  the  same  effect  as  If  H  were  "or." 
In  the  present  case,  I  think  it  is  sufficiently 
clear  that  these  intentions  appear.  The  cod- 
icil appears  to  have  been  made  for  the  ex- 
press purpose  of  changing  the  direction  of  the 
fund  given  by  the  original  will  on  the  death 
of  the  legatee  during  testator's  life,  so  that  it 
would  not  then  go  into  the  residue,  and,  by 
way  of  changing  the  character  of  the  gift 
from  one  which  would  thus  fall  into  the  residue, 
the  testator  gives  the  legacy  to  her  sister 
"and  her  executors  and  her  administrators, 
absolutely."  This  addition  to  the  original  gift 
made  by  these  words,  which  are  substituted 
for  the  provisions  of  the  original  will  as  to 
what  is  to  become  of  the  fund  there  given  to 
her  sister,  If  she  did  not  survive,  which  words 
are  the  only  difference  between  the  two,  show. 
In  my  judgment,  that  the  testatrix,  desiring 
by  her  codicil  to  substitute  a  clause  which, 
while  changing  the  direction  of  the  fund 
after  the  death  of  her  sister,  should  still  pro- 
vide for  that  same  contingency,  added  the  ex- 
ecutors of  ber  sister  as  the  additional  lega- 
tees of  the  fund,  to  take  after  the  death  of 
her  sister,  and  for  the  farther  expression  of 
her  intention  that  the  gift  to  her  sister  was 
not  to  be  qualified,  as  In  the  original  will,  by 
falling,  if  she  survived,  the  gift  to  the  execu- 
tors and  administrators  is  a  gift  "absolutely," 
as  distinguished  from  a  gift  liable  to  lapse. 
It  appears  to  me,  therefore,  that  these  Inten- 
tions of  the  testatrix  to  provide  against 
lapse,  and  to  make  the  executors  additional 
legatees,  sufficiently  appear,  and  that  the  ex- 
ecutors or  administrators  are  entitled  to  take 
as  substituted  legatees. 

The  second  question  raised  is  whether  the 
executor  or  administrator  c.  t  a.  takes  a 
personal  Interest  as  legatee,  or  whether  he 
holds  It  as  assets  of  his  testator's  estate.  On 
this  question  I  hold  that  he  takes,  not  for  his 
personal  benefit  but  for  the  estate.  Au- 
thorities for  this  view,  If  necessary,  are 
abundantly  cited  by  counsel  for  the  adminis- 
trator. 
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The  third  question  la  whether  the  legacy 
given  by  testatrix  in  the  codicil  to  Rev.  Pat- 
rick Leonard,  of  the  sum  of  $1,000,  to  be  ex- 
pended for  masses  for  the  repose  of  her  soul, 
had  lapsed  and  fallen  Into  the  residue,  either 
by  reason  of  his  death  before  testatrix  or  by 
reason  of  the  bequest  being  invalid.  On  the 
first  point  my  conclusion  is  that,  Inasmuch  as 
the  Reverend  Patrick  Leonard  received  the  gift 
on  a  trust  to  expend  the  money  for  masses,  and 
not  for  his  personal  participation  therein,  the 
gift  is  a  trust,  which  may  be  carried  out  as  In- 
tended by  the  appointment  of  another  trustee  to 
expend  the  money.  The  main  declared  object 
of  the  testatrix's  will  is  thus  preserved,  and 
the  legacy  does  not  lapse.  This  course  was 
pursued  In  Re  Schouler,  134  Mass.  428,  where 
the  money  was  to  be  expended  for  masses  and 
other  charities,  and  a  new  trustee  was  ap- 
pointed In  place  of  the  deceased  trustee. 
Upon  the  second  point,  the  validity  of  the  be- 
quest, it  was  said  that  the  purpose  of  the 
bequest  was  Illegal,  as  being  a  superstitious, 
and  not  a  charitable,  use.  But  a  use  of  this 
kind,  based  on  the  doctrines  and  practices  of 
a  Christian  church,  and  which  does  not  in 
any  wise  conflict  with  or  impair  any  of  the 
rights  or  obligations  arising  under  the  author- 
ity of  the  state,  its  constitution  or  laws,  must 
be  considered  a  religious  use.  This  seems  to 
be  the  view  of  the  American  authorities.  5 
Am.  A  Bug.  Bnc.  Law,  928,  and  cases  cited, 
inter  alia,  In  re  Schouler,  supra,  Rhymer's 
Appeal,  03  Pa.  St  142,  and  others.  The  gen- 
eral view  of  these  authorities  is  that  the  va- 
lidity of  such  bequests  is  assured  by  the  pro- 
visions of  the  federal  and  state  constitutions 
relating  to  freedom  of  conscience  and  religious 
belief.  Const.  U.  8.  Amend.  1;  Const.  N.  J. 
art.  1,  IS  8>  4.  See,  on  this  point,  Holland  v. 
Alcock,  108  N.  Y.  312,  329,  16  N.  B.  305,  313, 
Rapallo,  J.  Another  trustee  should  therefore 
be  appointed  to  carry  out  this  trust,  and, 
when  appointed,  the  executors  of  Patrick 
Leonard  will  be  directed  to  pay  over  the  fund 
to  him,  following,  in  this  respect,  the  course 
taken  under  similar  circumstances  in  Re 
Schouler,  supra.  This  appointment  of  a  new 
trustee  should  not,  however,  be  made  In  this 
suit,  bnt  on  proper  proceedings  for  that  spe- 
cial purpose. 


(61  N.  J.  L.  281) 

WOODWARD  et  at.  V.  EMMONS. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  1, 1898.) 

BkUt  —  Acceptance  —  Effect — Failcks  tor  Con- 
sideration. 
1.  Where  the  vendees  of  machines  intended 
or  adapted  for  pulverizing  stone  and  hard  mate- 
rials, and  purchased  under  a  warranty  of  fitness 
for  such  purpose,  after  testing  them,  and,  dis- 
covering defects  which  cause  dissatisfaction, 
continue  to  use  them,  not  in  order  to  make  fur- 
ther tests,  but  merely  for  the  purpose  of  their 
own  convenience  or  profit,  such  use  constitutes 
an  acceptance,  and  concludes  them  from  the  de- 
fense of  a  total  failure  of  consideration,  and 
they  must  rely  upon  their  warranty. 


2.  In  a  suit  on  the  note  given  for  the  consider- 
ation of  such  contract,  a  charge  to  the  jury  to 
the  effect  that  under  the  evidence  in  the  cause 
the  defense  of  a  total  failure  of  consideration 
cannot  be  interposed  is  correct,  whether  the 
right  of  rescission  is  exercisable  or  not. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Essex  county;  Child, 
Judge. 

Action  by  J.  Frank  Emmons  against 
Charles  B.  Woodward  and  another  on  a  note. 
Plaintiff  had  judgment,  and  defendants  bring 
error.    Affirmed. 

J.  E.  Howell,  for  plaintiffs  in  error.  O.  E. 
Hill,  for  defendant  In  error. 

YREDBNBURGH,  J.  The  trial  of  this 
cause  before  the  circuit  court  of  Essex  coun- 
ty resulted  in  a  verdict  and  Judgment  In 
favor  of  the  defendant  In  error  (who  was  the 
plaintiff  below),  for  the  full  amount  of  the 
note  in  suit  and  this  writ  of  error  brings  be- 
fore this  court  certain  exceptions  to  the  re- 
fusal of  the  trial  Judge  to  charge  the  Jury  as 
requested  by  the  plaintiffs  in  error.  The  ac- 
tion was  brought  by  the  Indorsee,  who  is 
charged  with  notice  of  an  alleged  false  war- 
ranty made  In  the  sale  of  three  pulverizing 
machines  (Intended  to  grind  to  fineness  stone 
and  other  hard  materials),  sold  by  the  Frla- 
bee  Lucop  Mill  Company  in  July,  1895,  to  the 
plaintiffs  in  error.  As  the  rights  of  the  par- 
ties will  be  considered  as  if  the  original  ven- 
dors were  the  plaintiffs  In  the  action,  It  will 
not  be  necessary  to  determine  the  question 
raised  by  one  of  the  exceptions  respecting 
the  knowledge  of  the  facts  to  be  imputed,  as 
a  matter  of  law,  to  the  Indorsee  in  his  char- 
acter as  president  of  the  vendor  company. 
In  passing,  it  may  not  be  amiss  to  say,  how- 
ever, that  the  decisions  of  our  courts  do  not 
seem  to  sustain  the  contention  of  the  plain- 
tiffs in  error  in  this  regard.  The  refusal  to 
charge,  which  will  be  considered  In  this  opin- 
ion, was  made  in  response  to  the  following  re- 
quest viz.:  "If  the  jury  believe  the  evi- 
dence adduced  on  the  part  of  the  defendant, 
they  may  find  that  the  consideration  of  the 
note  sued  on  had  wholly  failed."  The  trial 
Judge  charged  as  follows,  viz.:  "It  is  insist- 
ed by  the  defendants  that  under  the  evidence 
in  the  case  a  verdict  must  be  rendered  for 
the  defendants,  because  the  defendants  Insist 
that  the  evidence  establishes  the  fact  that 
there  was  a  total  failure  of  consideration.  I 
charge  you  that  that  defense  cannot  be  inter- 
posed against  this  note.  In  order  to  make 
that  defense  available,  It  was  necessary  that 
the  defendants  should  rescind  this  contract 
There  is  absolutely  no  evidence  of  any  rescis- 
sion in  this  case."  No  claim  was  made  by 
the  plaintiffs  in  error,  nor  does  the  record 
here  show  that  this  charge  misstated  the 
facts  In  evidence,  and  I  think  that  the  state- 
ment of  the  law  in  the  charge  was  as  favor- 
able to  the  defendants  as  they  had  the  right 
to  demand.  Having  taken  and  retained  pos- 
session of  the  machines,  and  used  them  fo> 
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profit  in  their  business  up  to. the  commence- 
ment of  this  suit  (for  nearly  one  year),  the 
vendees  should,  I  think,  be  held  to  have  made 
their  election  to  accept  them,  and  were  bound 
In  law  to  pay  the  vendors  some  consideration 
for  them.  A  defense  of  a  total  want  of  con- 
sideration after  possession  delivered  and  re- 
tained under  these  circumstances  has  no 
countenance  In  the  authorities.  Indeed,  the 
defense,  even  of  a  partial  failure  of  considera- 
tion, in  suits  on  such  notes,  has  grown  up 
In  this  state  only  within  comparatively  re- 
cent years.  And  it  will  perhaps  be  useful 
to  refer  briefly  to  the  course  of  adjudication 
and  legislation  in  this  state  on  this  subject, 
to  show  the  departure  from  the  old  rule, 
which  forbade  defenses  of  abatement  of  the 
contract  price  to  the  extent  of  consideration 
failed.  In  the  early  case  of  Allen  v.  Bank, 
20  N.  J.  Law,  820,  decided  (in  1846)  in  the 
supreme  court  of  this  state,  it  was  held  that 
it  was  then  well  settled  that  partial  failure 
of  consideration  is  not  a  good  defense  at  law 
to  an  action  on  a  note  or  check,  where  the 
amount  to  be  deducted  on  account  of  such 
failure  was  unliquidated.  See,  also,  Belling- 
er v.  Corwin,  24  N.  J.  Law,  257,  and  Starr  v. 
Torrey,  22  N.  J.  Law,  190.  But  in  Bouker  T. 
Randies  (1865)  31  N.  J.  Law,  335,  the  supreme 
court  expressed  the  opinion,  after  the  fullest 
consideration  of  the  whole  question,  that 
when  the  suit  Is  between  the  original  parties 
to  the  note,  or  is  brought  by  an  Indorsee  with 
notice,  partial  failure  of  consideration, 
though  indefinite  in  amount,  should  be  per- 
mitted to  be  shown,  and,  aa  far  as  it  goes,  is 
a  legal  defense  to  such  action.  In  Wyckoff 
v.  Runyon  (1868)  33  N.  J.  Law,  108,  where 
the  question  came  directly  before  the  court, 
after  referring  to  the  prior  decisions  of  this 
and  other  jurisdictions  the  supreme  court  re- 
affirmed this  rule,  and  held  directly  that  In 
suits  on  such  notes  a  partial  failure  of  the 
consideration  of  the  note  can  be  set.  up  aa  a 
defense  to  the  same  extent  as  though  the 
action  were  founded  on  such  consideration. 
The  principle  of  these  decisions  has  been  ap- 
proved by  the  following  adjudications  in  onr 
law  courts,  in  which  the  'above  rule  has  been 
applied,  or  Its  application  distinguished,  viz.: 
Lord  v.  Brookfleld,  37  N.  J.  Law,  552;  Price's 
Bx'rs  v.  Reynolds,  39  N.  J.  Law,  171 ;  Wakeman 
v.  IUingsworth,  40  N.  J.  Law,  431;  Bozarth  v. 
Dudley,  44  N.  J.  Law,  304;  Smith  v.  Manufac- 
turing Co.,  58  N.  J.  Law,  242-245,  33  Atl.  244; 
Header  v.  Cornell,  58  N.  J.  Law,  378,  33  Atl. 
960.  See,  also,  Wolcottv.  Mount,  86  N.J.  Law, 
262-267.  The  revision  of  our  Practice  Act 
of  March  27,  1874,  S  129  (same  section  In  2 
Gen.  St.  p.  2555),  expressly  provided  a  course 
of  pleading  applicable  to  such  defenses  as  to 
contracts  not  under  seal,  and  rule  83  of  the 
supreme  court,  followed  by  the  act  of  1896 
(P.  L.  185),  embracing  also  contracts  under 
seal,  has  placed  in  this  state  the  whole  sub- 
ject of  such  defenses,  about  which  there  has 
been  so  much  discussion  in  our  courts  and 
text-books,  as  well  as  the  subjects  of  counter- 


claim and  recoupment  of  damages  by  the  de- 
fendant against  the  plaintiff,  upon  a  broad, 
well-defined,  and  permanent  foundation,  dis- 
pensing with  the  necessity  of  cross  actions. 
It  cannot  be  successfully  claimed  in  the 
present  case  that  the  trial  judge  failed  to 
give  the  plaintiffs  In  error,  either  In  the  ad- 
mission of  evidence  or  In  the  charge  to  the 
jury,  the  benefit  of  any  pro  tanto  defense  by 
reason  of  the  alleged  breach  of  warranty  on 
the  sale  of  these  machines,  but  it  Is  Insisted 
in  this  court  that  he  should  have  charged 
that  they  had  shown  a  complete  defense,  and 
that  they  were  entitled  to  escape  all  liability 
on  the  note  In  suit  ThlB  Is  asking  too  much 
in  behalf  of  vendees  who  had  taken  posses- 
sion of  the  machines,  sold  to  them  In  July, 
1895,  and  had  kept  and  used  them  until  about 
July,  1896,  In  the  hard  wear  and  tear  of 
grinding  stone,  cement,  and  other  hard  sub- 
stances, and  who  had  neither  verbally  nor  In 
writing  given  notice  of  an  intention  of 
abandoning  them,  nor  made  any  effort  to 
rescind  the  contract  of  sale,  or  redeliver  the 
machines,  or  place  the  vendors  back  In  the 
position  they  were  in  before  the  sale.  The 
case  of  Starr  v.  Torrey,  22  N.  J.  Law,  190, 
relied  on  as  a  precedent  for  reversal  of  the 
ruling  below  In  the  briefs  of  the  plaintiffs  in 
error,  as  a  "parallel  case  in  nearly  all  the 
facte,"  falls  short  of  such  parallel  in  impor- 
tant particulars,  and  is,  on  the  contrary,  to 
be  regarded,  I  think,  as  authority  for  the  rule 
herein  defined.  In  that  case  the  defendant, 
the  vendee,  after  making  every  effort  to  use 
a  wholly  worthless  steam  engine,  sold  and 
delivered  to  him  about  July  1,  1842,  and  after 
finding  that  it  could  not  be  used  at  all  for  the 
purpose  intended,  abandoned  it  to  the  ven- 
dors, giving  them  due  notice  that  he  refused  to 
take  it  by  letter  dated  August  22,  1842.  The 
supreme  court  said,  In  reviewing  the  case: 
"After  the  delay  and  expense  incurred  by 
him  [the  vendee]  In  attempting  to  repair  an 
engine  known  by  the  vendors  to  be  worthless 
at  the  time  of  the  contract,  it  was  sufficient 
for  him  to  give  notice  that  he  would  not 
take  it;  and  upon  such  notice  they  might 
have  informed  him  whether  they  would  or 
would  not  receive  it,  and  advised  him  where 
to  deliver  it,  if  he  was  bound  to  deliver  It 
at  any  other  place  than  where  it  then  was. 
The  notice  of  the  22d  of  August  •  •.  • 
was  sufficient"  The  evidence  before  the 
trial  court  In  the  present  case  was  barren  of 
any  such  notice,  as  well  as  of  any  offer  by 
the  vendees  either  to  return  or  redeliver  the 
machines,  or  to  surrender  or  abandon  posses- 
sion of  them  to  the  vendors.  The  failure  of 
the  vendees  to  return  or  offer  to  return  the 
machines,  together  with  their  continued  use 
for  purposes  of  profit  or  convenience  for  al- 
most a  year,  should  be  construed,  under  the 
admitted  facts  of  this  case,  to  be  an  election 
on  the  part  of  the  vendees  to  accept  and  re- 
tain the  machines,  and  rely  upon  their  war- 
ranty. See  2  Benj.  Sales,  *908,  and  Palmer 
v.  Banfleld,  86  Wis.  441,  56  N.  W.  1090,  hold- 


Digiti 


zed  by  G00gk 


N.J.) 


RICHARDS  v.  MAYOR,  ETC.,  OF  DOVER 


70S 


ing  that  such  dealing  with  the  property  was 
Inconsistent  with  Its  rejection  or  return. 
Whether  the  strict  right  of  rescission  as  In- 
dicated In  the  charge  of  the  Judge,  Is  exer- 
cisable In  case  of  a  breach  of  warranty  in 
the  sale  of  goods,  after  their  delivery  and  ac- 
ceptance, is  a  question  not  yet  decided  by. the 
courts  of  this  state,  but  the  inclination  of  the 
authorities  seems  to  be  against  such  right. 
See  Wolcott  t.  Mount,  36  N.  J.  Law,  202, 
266-267;  Smith  v.  Manufacturing  Co.,  68  N. 
J.  Law,  242-245,  33  Atl.  244;  Meader  v.  Cor- 
nell, 68  N.  J.  Law,  375-378,  33  Atl.  960.  And 
see,  also,  2  BenJ.  Sales,  ||  1342,  1343;  Clark, 
Cont  pp.  313,  314.  There  to  no  error  found, 
mud  the  judgment  below  should  be  affirmed. 


<6l  N.  J.  U  «X» 

STATE  (RICHARDS  et  al.,  Prosecutors)  v. 

MAYOR,  ETC.,  OP  DOVER  et  al. 

(Supreme  Court  of  New  Jersey.     Feb.  21, 1898.) 

Municipal  Corporations— Powers. 

The  common  council  of  Dover  ie  without 
power  to  grant  leave  to  a  corporation  organized 
under  the  general  law  of  this  state,  entitled  "An 
act  concerning  corporations,"  to  lay  gas  pipes 
and  operate  a  gas  plant  in  Dover. 
(Syllabus  by  the  Court.) 

Certiorari,  on  relation  of  George  Richards 
and  others,  against  the  mayor,  etc,  of  Do- 
ver and  the  Dover  Electric  Light  Company, 
to  review  an  ordinance  passed  by  the  city 
council  of  Dover.    Ordinance  set  aside. 

Argued  November  term,  1897,  before  VAN 
SYOKEL,  DIXON,  and  COLLINS,  JJ. 

Geo.  T.  Werts,  for  plaintiffs.  Jas.  H.  Neigh- 
bour and  Joseph  Coult,  for  defendants. 

VAN  SYCKEL,  J.  The  writ  in  this  case 
is  prosecuted  to  set  aside  an  ordinance  pass- 
ed by  the  city  council  of  Dover,  July  20, 
1897,  granting  to  the  Dover  Electric  Light 
Company  the  exclusive  right,  liberty,  and 
privilege  for  and  during  the  term  of  10  years 
to  construct,  lay,  and  at  all  times  to  keep 
and  maintain  its  gas  mains  through  and  un- 
der the  surface  of  any  and  all  streets,  lanes, 
alleys,  and  squares  of  said  city.  The  Do- 
ver Electric  Light  Company  was  originally 
Incorporated  April  4,  1888,  as  an  electric 
light  company  only,  under  the  general  cor- 
poration act  of  this  state,  entitled  "An  act 
concerning  corporations,"  approved  April  7, 
1875,  and  confined  itself  exclusively  to  elec- 
tricity until  June  28,  1897.  By  a  certificate 
of  that  date  filed  with  the  secretary  of  state, 
June  29,  1897,  being,  as  therein  stated,  a 
"certificate  of  changes,  by  way  of  amend- 
ments, to  the  charter  of  the  Dover  Electric 
Light  Company,"  said  company  certified  that 
It  bad  "changed  the  nature  of  the  business 
of  said  company  as  follows:  "To  construct, 
purchase,  sell,  lease,  and  operate  a  plant 
and  works  In  the  city  of  Dover,  New  Jersey, 
for  the  manufacture  and  distribution  of  gas, 
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for  light,  heat,  and  power,  in  connection  -with 
its  present  manufacture  of  electricity; 
*  *  •  to  lay  conduits,  mains,  and  pipes 
for  the  distribution  of  the  same;  and  to  lease 
and  sell  the  manufactured  products  there- 
of." The  Dover  Gaslight,  Heat  &  Power 
Company  (one  of  the  prosecutors)  Is  Incor- 
porated under  the  general  gas  act  of  this 
state,  entitled  "An  act  to  authorize  the  for- 
mation of  gas  light  corporations  and  regulate 
the  same,"  approved  April  21,  1876  (2  Gen. 
St.  p.  1607),  by  a  certificate  filed  with  the 
secretary  of  state,  January  23,  1897.  The 
common  council  of  Dover  refused  to  permit 
the  last-named  company  to  lay  Its  pipes  In 
the  public  streets. 

The  first  reason  relied  upon  for  reversal 
of  the  ordinance  is  that  the  common  council 
of  Dover  was  without  authority  to  grant 
leave  to  a  corporation  organized  under  the 
general  law  of  this  state,  entitled  "An  act 
concerning  corporations,"  to  lay  gas  pipes 
and  operate  a  gas  plant  in  said  city.  This 
general  corporation  act  has  existed  in  this 
state  for  many  years.  The  first  general  act 
for  the  incorporation  of  gas  companies  was 
passed  in  1874  (Laws  1874,  p.  124).  Prior  to 
1874,  gas  companies  were  incorporated  un- 
der special  legislative  acts.  The  act  of  1874 
provided  that  nothing  therein  contained 
should  authorize  the  building  of  gas  works 
or  laying  of  gas  pipes  in  any  city  or  town 
which  was  already  being  supplied  with  gas, 
and  therefore  no  rival  company  could,  as 
the  law  then  was,  be  organized  without  a 
special  chajfe".  That  is  the  clear  reading 
and  the  manifest  purpose  of  the  act  of  1874, 
and  that  it  was  the  accepted  Interpretation 
of  It  is  evinced  by  the  subsequent  legislation 
After  the  adoption  of  the  constitutional 
amendment  in  1875  interdicting  special  leg- 
islation, there  was  no  mode  in  which  a  sec- 
ond company  could  lawfully  Lo  organized 
and  operated;  and  doubtless  for  that  reason 
the  legislature,  In  1876,  repealed  the  gas  act 
of  1874,  and  passed  the  gas  act  now  in  force, 
and  omitted  from  It  the  exclusive  provision 
before  mentioned.  The  provision  in  the  act 
of  1874  excluding  a  second  company  would 
have  been  futile  if  it  could  have  been  evad- 
ed by  incorporating  under  the  general,  act 
concerning  corporations.  The  passage  of 
these  general  laws  authorizing  the  incorpo- 
ration of  gas  companies  shows  a  clear  legis- 
lative Intent  to  separate  gas  companies  from 
those  corporations  which  may  lawfully  bn 
organized  and  promoted  under  the  general 
corporation  act,  and  to  subject  the  former 
to  limitations  and  restrictions  not  applicable 
to  the  latter.  Reference  to  some  of  the  pro- 
visions of  the  gas  act  of  1876  disclosed  such 
intention*  too  clearly  to  permit  It  to  be  dis- 
regarded. Sections  19,  20,  21,  and  27,  con- 
taining stringent  provisions  for  the  protec- 
tion of  the  public,  are  made  expressly  to  ap- 
ply only  to  corporations  formed  under  said 
act.  These  provisions  cannot  be  rendered 
nugatory  by  the  simple  device  of  tocorporat- 
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irig  under  the  general  corporation  act  The 
defendant  company  was  organized  under  the 
general  corporation  act,  and  therefore,  not 
being  subject  to  any  of  these  safeguards,  the 
only  construction  of  this  legislation  which 
can  reasonably  be  accepted  is  that  the  right 
to  exercise  the  privilege  of  laying  gas  pipes 
and  conducting  gas  business  is  not  within 
the  scope  of  its  charter  rights,  and  cannot 
be  conferred  upon  It  by  municipal  authority. 
The  general  powers  oyer  streets  and  the 
lighting  of  streets  granted  to  the  common 
council  by  the  charter  of  Dover  must  be  ex- 
ercised In  subordination  to  the  public  laws 
of  the  state,  and  cannot  be  invoked  to  jus- 
tify the  evasion  of  the  regulations  so  care- 
fully provided  by  the  gas  act.  Chief  Jus- 
tice Magie,  in  Telegraph  Co.  v.  Newark,  49 
N.  J.  Law;  348,  8  Atl.  128,  said  that  the  pas- 
sage of  the  act  of  1875  and  the  supplement 
of  1880,  providing  for  the  organization  of 
telegraph  and  telephone  companies,  in  modes 
and  under  conditions  quite  Inconsistent  with 
those  prescribed  by  the  general  corporation 
act,  seemed  to  be  a  strong  legislative  decla- 
ration that  such  companies  could  not  be  or- 
ganized so  as  to  acquire  a  corporate  exist- 
ence under  the  latter  act. 

In  my  judgment,  the  legislature  has  clear- 
ly expressed  its  intention  that  no  corpora- 
tion shall  acquire  or  exercise  the  franchises 
of  a  gas  company  without  subjecting  Itself 
to  the  salutary  provisions  of  the  gas  act  by 
incorporating  under  it.  Under  this  interpre- 
tation of  these  laws,  the  common  council  was 
disabled  to  pass  the  certified  ordinance,  and 
the  cases  cited  in  support  of  Its  action  are 
not  pertinent  to  the  controversy.  The  Dover 
Gaslight  Company,  being  organized  under 
the  general  gas  act,  has  a  right  to  Invoke 
the  aid  of  this  court  to  remove  out  of  its  way 
an  ordinance  which  gives  the  exclusive  right 
to  lay  gas  pipes  to  a  company  not  entitled 
to  exercise  it.  While  this  ordinance  stands, 
this  prosecutor  cannot  receive  from  the  com- 
mon council  a  fair  consideration  of  Its  ap- 
plication for  leave  to  lay  its  pipes  In  the 
streets. 

I  am  of  opinion,  also,  that  the  relators,  who 
are  resident  taxpayers  and  abutting  land- 
owners on  streets  in  the  thickly-populated 
portions  of  Dover,  have  a  right  to  resist  the 
laying  of  gas  pipes  In  such  streets  until  the 
company  proposing  to  exercise  that  right 
puts  Itself  under  the  provisions  of  the  law 
framed  for  their  protection.  "The  rule  must 
be  considered  settled  that  no  person  can  ac- 
quire a  right  to  make  a  special  or  exception- 
al use  of  a  public  highway,  not  common  to 
all  the  citizens  of  the  state,  except  by  grant 
from  the  sovereign^  power."  Gas  Co.  v. 
Dwlght,  29  N.  J.  Eq.  248.  Certainly,  the  de- 
fendant corporation  cannot  be  permitted  to 
occupy  the  street  in  contravention  of  the 
clearly-declared  policy  of  the  state.  It  is 
not  necessary  to  consider  the  other  ques- 
tions discussed  In  this  case.  The  ordinance 
certified  is  illegal,  and  must  be  set  aside. 


<tl  N.  J.  L  886) 

STATE  (MORFORD  et  al.,  Prosecutors)  v. 

BOARD  OF  HEALTH  OF 

ASBURY  PARK. 

(Supreme  Court  of  New  Jersey.    Feb.  21, 1898.) 

Board  o»  Health— Powers— Nuisance. 

1.  Under  the  provisions  of  the  acts  of  Feb- 
ruary 22,  1888,  and  March  29,  1892,  the  board 
of  health  of  Asbury  Park  has  no  power  to  re- 
strict the  owners  of  a  stable  to  the  mode  of  lay- 
ing a  stable  floor  prescribed  by  an  ordinance  of 
the  board.  The  owners  have  the  alternative  of 
resorting  to  any  other  method  which  will  secure 
the  sanitary  condition  of  the  stable,  bnt  by  de- 
parting from  the  prescribed  method  they  take 
the  risk  of  creating  a  nuisance. 

2.  If  the  stable  is  a  nuisance,  the  owners  must 
be  prosecuted  for  maintaining  a  nuisance,  and 
not  for  failing  to  comply  with  the  plans  speci- 
fied in  the  ordinance. 

(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecu- 
tion of  Harry  W.  Morford  and  others, 
against  the  board  of  health  of  Asbury  Park, 
to  review  an  ordinance  of  defendant.  Judg- 
ment below  set  aside. 

Argued  November  term,  1897,  before  VAN 
SYCKEL,  DIXON,  and  COLLINS,  JJ. 

Hawkins  &  Durand,  for  prosecutors.  Sam 
uel  A.  Parkson,  for  defendants. 

VAN  SYCKEL,  J.    The  controversy  In  this 
case  relates  to  the  validity  of  the  following 
ordinance,  certified  into  this  court: 
"Be  it  ordained  by  the  board  of  health  of  the 
borough  of  Asbury  Park. 

"Sec.  43.  Every  stable  or  building  which 
may  be  hereafter  constructed  or  reconstruct- 
ed in  the  borough  of  Asbury  Park,  in  which 
any  horse,  mule  or  cow  is  kept  or  stabled, 
shall  be  so  constructed  and  drained  that  no 
fluids,  excrement  or  refuse  liquids  shall  flow 
upon  or  Into  the  ground.  All  of  the  sur- 
face of  the  ground,  beneath  every  stall,  In  ev- 
ery such  building,  and  for  a  distance  of  at 
least  four  feet  in  the  rear  of  every  such 
stall,  shall  be  covered  and  protected  from 
pollution  by  a  water-tight  floor,  or  covering, 
which  shall  be  constructed  as  follows: 
Where  the  said  water-tight  covering  rests  di- 
rectly upon  the  ground  surface,  the  said  cov- 
ering shall  consist  of  concrete  made  with 
finely  broken  stone,  one  part;  sharp  sand, 
one  part;  hydraulic  cement,  one  part,  or 
coarse  gravel,  two  parts;  hydraulic  cement, 
one  part;  to  be  laid  at  least  three  inches  in 
thickness.  Upon  this  concrete  foundation  a 
layer  at  least  two  Inches  in  thickness  of  best 
asphalt,  or  a  layer  at  least  two  Inches  In 
thickness  of  coal-tar  concrete,  or  a  layer  at 
least  two  Inches  ,ln  thickness  of  cement  con- 
crete made  with  sharp  sand,  one  part,  best 
Imperial  Portland  cement,  one  part,  shall 
be  laid.  When  the  water-tight  covering  is 
not  in  contact  with  the  surface  of  the 
ground,  it  shall  rest  upon  joist  or  floor  beams 
three  inches  by  ten  Inches,  laid  twelve  inch- 
es from  centers,  and  It  shall  consist  of 
spruce  or  yellow  pine  planking,  two  Inches 
thick  and  six   inches   wide,   with   beveled 
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edges,  and  It  shall  be  closely  laid  so  that  the 
joints  shall  be  V-shaped,  and  be  open  at  the 
top  one-quarter  of  an  Inch.  Said  Joints  shall 
be  calked  with  oakum  and  be  made  water- 
tight Every  such  water-tight  covering  shall 
be  laid  upon  a  grade  not  less  than  one-eighth 
of  an  Inch  to  each  foot,  and  shall  be  so  drain- 
ed that  all  fluids  which  may  fall  upon  it  will 
be  conveyed  to  a  street  sewer  or  otherwise 
disposed  of  subject  to  the  terms  of  a  per- 
mit from  this  board.  Portable  wooden  racks 
shall  be  placed  upon  all  such  asphalt,  coal- 
tar,  concrete  or  cement  concrete  floors  with- 
in said  stalls.  Said  wooden  racks  or  floor 
coverings  shall  be  constructed  of  spruce 
strips,  two  inches  In  thickness,  made  in  two 
sections  and  they  shall  be  so  placed  that 
they  may  be  readily  removed  for  cleaning. 
No  refuse  liquids  nor  any  fluid  excrement 
shall  fall  upon  pr  flow  or  soak  Into  the 
ground  beneath  or  adjoining  any  stable  or 
building  which  is  already  erected  In  the  bor- 
ough of  Asbury  Park,  and  in  which  any 
horse,  mule  or  cow  may  be  kept  or  stabled. 
Whenever  the. floor  of  any  stable  or  building 
already  erected  and  in  which  any  horse,  mule 
or  cow  shall  be  kept  or  stabled  is  not  water- 
tight and  is  not  so  graded  and  drained  that 
all  refuse  fluids  which  may  fall  upon  it  are 
quickly  carried  to  a  street  sewer  or  otherwise 
disposed  of  In  accordance  with  the  require- 
ments of  this  section,  then  the  owner  of  ev- 
ery such  stable  or  building  shall,  within  thir- 
ty days  after  having  received  notice  from 
this  board,  cause  the  floor  of  every  such  sta- 
ble or  building  to  be  relaid  in  conformity 
with  the  requirements  and  specifications  .con- 
tained in  this  section.  All  of  the  solid  ex- 
crement of  animals  which  may  accumulate 
on  any  premises  in  the  borough  of  Asbury 
Park  or  which  is  stored  thereon  shall  be 
placed  upon  a  water-tight  floor  In  accordance 
with  the  terms  of  a  permit  from  this  board, 
and  all  such  excreta  shall  be  protected  from 
sun  and  rain.  Any  person  or  persons  or  cor- 
poration who  shall  offend  against  any  of  the 
provisions  of  this  section  shall  forfeit  and 
pay  a  penalty  of  one  hundred  dollars." 

The  board  of  health  derives  its  power 
from  the  following  legislative  acts:  By  the 
act  of  February  22,  1888  (2  Gen.  St  p.  1642), 
boards  of  health  are  given  power  to  adopt 
ordinances;  to  compel,  prescribe,  regulate, 
and  control  the  plumbing,  ventilation,  and 
drainage  of  all  buildings,  public  and  pri- 
vate, and  the  connection  thereof  with  outside 
sewers,  cesspools,  or  other  receptacles,  etc.; 
and  to  secure  the  sanitary  condition  of  ail 
buildings,  public  and  private.  Again,  by  the 
act  of  March  29,  1892  (2  Gen.  St  p.  1644), 
power  is  given  to  regulate  the  keeping  of 
all  kinds  of  animals,  and  to  regulate  and 
control  the  accumulating  of  offal,  and  to 
secure  the  sanitary  condition  of  all  public 
buildings,  and  to  protect  the  public  water 
supply,  and  to  prohibit  and  remove  any  of- 
fensive matter  or  abate  any  nuisance  in  any 
place,   public  or   private.     The  act  of   1888 


also  requires  plans  for  the  plumbing,  venti- 
lation, and  drainage  of  buildings  to  be  sub- 
mitted to  the  board  of  health  for  Inspection 
and  approval.  While  the  courts  fully  rec- 
ognize the  importance  of  the  powers  grant- 
ed to  boards  of  health,  and  give  them  a  lib- 
eral construction,  such  boards  will  be  con- 
fined in  their  Interference  with  the  lawful 
business  of  any  individual  to  such  interrup- 
tions and  regulations  as  may  be  reasonably 
necessary  to  enable  them  to  abate  any  nui- 
sance he  may  create  in  conducting  it  Weil 
v.  Ricord,  24  N.  J.  Eq.  169. 

The  prosecutors  Insist  that  the  statutes 
under  which  boards  of  health  are  consti- 
tuted do  not  empower  them  to  prescribe  the 
manner  In  which  stable  floors  shall  be  laid 
with  the  strictness  and  particularity  con- 
tained in  the  certified  ordinance,  and  that 
it  is  therefore  unreasonable  and  void.  In 
Gregory  v.  Mayor,  etc.,  40  N.  Y.  273,  the 
board  of  health  had  power  to  carry  into  full 
execution  whatever  the  health  and  safety 
of  the  citizens  required.  The  New  York 
court  held  that,  in  the  exercise  of  such  au- 
thority, the  board  could  not  order  generally 
that  all  sinks  and  privies  be  removed  as  nui- 
sances, but  must  find  the  existence  of  the 
nuisance  as  a  fact  and  exercise  a  specific 
judgment  as  to  the  necessity  for  removal. 
The  Massachusetts  statute  in  general  terms 
authorizes  the  boards  of  health  to  order  the 
owner  or  occupant  of  premises  at  his  own 
expense  to  remove  a  nuisance.  In  Reservoir 
Co.  v.  Mackenzie,  132  Mass.  71,  the  supreme 
court  denied  the  power  of  the  board  to  pre- 
scribe the  exclusive  manner  in  which  it 
should  be  removed,  namely,  by  filling  with 
gravel,  earth,  or  some  proper  material,  to 
the  satisfaction  of  the  board,  the  flat  lands, 
which  caused  the  alleged  nuisance.  The 
court  declared  that  the  owner  had  the  right 
to  adopt  the  alternative  of  excavating  or 
dredging  the  flats,  or  keeping  them  covered 
with  water.  This  ruling  was  In  conformity 
to  the  view  which  prevailed  In  Salem  v.  Rail- 
road Co.,  98  Mass.  431,  where  the  owner  was 
not  restricted  to  the  mode  prescribed  by  the 
board  of  health  for  removing  a  nuisance.  In 
Health  Department  v.  Lalor,  38  Hun,  5*2. 
the  statute  provided  that  the  drainage  and 
plumbing  of  all  buildings  should  be  execut- 
ed in  accordance  with  plans  previously  ap- 
proved in  writing  by  the  board  of  health, 
and  In  consequence  of  such  specific  author- 
ity the  owner  of .  property  was  prohibited 
from  departing  from  the  plan  so  approved. 

It  is  well  settled  that,  in  order  to  uphold 
the  action  of  boards  exercising  a  special 
statutory  Jurisdiction,  authority  for  it  must 
be  found  in  the  positive  law.  In  our  stat- 
utes, before  referred  to,  the  power  is  given  In 
general  terms  to  the  board  of  health  to  pass 
ordinances  to  regulate  the  drainage  of  sta- 
bles. There  is  no  language  which  author- 
izes the  board  to  prescribe  a  mode  to  which 
stable  owners  must  rigidly  conform.  On 
the  contrary,  the  act  of  1888  expressly  rec- 
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ognizes  the  right  of  the  stable  owner  to  sub- 
mit plans  for  drainage  to  the  board  for  ap- 
proval, and  this  negatives  the  Idea  that  an 
ordinance  may  lawfully  be  adopted  which 
will  deprive  the  owner  of  that  privilege. 
The  conclusion  which  results  from  this  view 
of  the  statute  is,  not  that  the  ordinance  Is 
void,  but  that  the  owner  Is  not  restricted  to 
the  manner  of  laying  the  floor  which  is  pre- 
scribed by  the  ordinance.  The  ordinance 
stands  as  a  protection  to  those  who  conform 
to  It.  If  the  owner  secures  the  sanitary  con- 
dition of  his  building  by  adopting  some  oth- 
er plan,  he  is  not  amenable  to  prosecution. 
In  departing  from  the  directions  contained 
In  the  ordinance,  he  takes  the  risk  of  creat- 
ing a  nuisance.  If  the  plan  he  resorts  to  Is 
a  failure,  he  may  be  held  for  the  penalty, 
not  on  the  ground  that  he  has  not  conformed 
to  the  plan  specifically  set  out  in  the  ordi- 
nance, but  on  allegation  and  proof  that  his 
stable  Is  a  nuisance. 

Whether,  In  this  case,  the  complaint  is  In 
such  form,  and  the  ordinance  so  framed, 
that  upon  proper  proof  the  penalty  could 
lawfully  be  Imposed  upon  the  owners  of  the 
stable,  it  is  not  necessary  to  decide.  The 
justice  before  whom  the  proceedings  below 
were  had  convicted  the-  owners  of  the  of- 
fense of  violating  the  ordinance,  and  Im- 
posed the  penalty  for  that  alleged  offense, 
and  not  for  maintaining  a  nuisance.  They 
may  have  violated  the  ordinance  without 
committing  the  offense  of  creating  a  nui- 
sance. No  conviction  could  lawfully  have 
been  had  except  for  maintaining  a  nuisance. 
The  judgment  below  must,  therefore,  be  set 
aside. 


(Sl  N.  J.  L.  486) 

STATE  (RICHARDS,  Prosecutor)  v.  OTTT  OP 
BAYONNE. 

(Supreme  Court  of  New  Jersey.    Feb.  21,  1898.) 

Intoxicating  Liquors— Kbbpino  Open  on 
Sunday. 

The  proprietor  of  a  licensed  saloon  was  con- 
victed under  an  ordinance  that  forbade  "keeping 
open"  on  Sunday. 

Held:  (1)  That  the  ordinance  was  a  lawful 
regulation,  under  the  city  charter. 

(2)  That  its  meaning  was  that  the  proprietors 
of  public  houses  should  temporarily  cease  enter- 
taining the  public. 

(3)  That  the  testimony  described  a  saloon  that 
was  "keeping  open,"  and  justified  the  convic- 
tion. 

(Syllabus  by  the  Court) 

Certiorari  by  the  state,  on  the  prosecution 
of  Frank  Richards,  against  the  city  of  Bay- 
onne,  to  review  an  ordinance  of  defendant 
Ordinance  sustained,  and  judgment  of  the 
court  below  affirmed. 

Argued  June  term,  1897,  before  GARRI- 
SON and  LIPPINCOTT,  JJ. 

W.  D.  Daly,  for  prosecutor.  Thos.  F.  Noon- 
an,  Jr.,  for  defendant. 


GARRISON,  J.  The  prosecutor  of  the 
writ  was  convicted  .under  the  following  or- 
dinance: 

"Sec.  14.  No  person  or  persons  licensed  to 
keep  a  restaurant  and  beer  saloon,  or  either, 
as  aforesaid,  within  the  limits  of  the  city 
of  Bayonne,  shall  keep  open  restaurant  or 
saloon  on  the  Christian  Sabbath,  or  the  first 
day  of  the  week,  commonly  called  'Sunday,' 
under  the  penalty  of  twenty  dollars  for  each 
offense." 

This  ordinance  was  passed  under  the  po- 
lice powers  contained  In  the  city  charter,  and 
the  general  authority  thereby  given  to  "regu- 
late" saloons. 

The  first  reason  assigned  la  "that  this  or- 
dinance Is  unreasonable  and  uncertain,  and 
does  not  specify  In  what  respect  it  was  ille- 
gal for  the  defendant  to  keep  open  his  res- 
taurant and  beer  saloon  on-  Sunday." 

To  "keep  open,"  as  applied  to  places  of 
business  and  to  public  houses,  is  a  familiar 
expression,  constantly  in  use.  Its  meaning 
In  the  present  case  Is  clear,  viz.  that  the  pro- 
prietors of  public  houses  shall  temporarily 
cease  to  entertain  the  public. 

It  does  not  refer  to  the  closing  of  shutters 
or  to  barring  of  doors.  These  may  be  done 
In  order  that  the  place  may  "keep  open." 

It  is  not  met  by  the  mere  refusal  to  sell  in- 
toxicating liquors.  It  means  more.  As  "to 
keep  open"  is  a  standing  Invitation  that 
gives  to  the  public  a  right  of  access  and  of 
entertainment,  so  "not  to  keep  open"  means 
that  this  invitation  is  withdrawn,  and  that 
all  public  entertainment  has  ceased.  No  bet- 
ter •illustration  of  just  what  constitutes  a 
saloon  that  is  being  kept  open  on  Sunday  can 
be  found  than  that  given  by  the  witness  up- 
on whose  testimony  this  conviction  rests. 

John  Gorman,  a  police  officer  of  the  city 
of  Bayonne,  being  called  and  sworn  as  a 
witness,  testified  as  follows:  "I  was  doing 
my  duty  on  West  Twenty-First  street  on  the 
morning  of  the  28th  day  June,  A.  D.  189G, 
it  then  being  the  Christian  Sabbath,  or  the 
first  day  of  the  week,  commonly  called  'Sun- 
day.' Heard  loud  noise  inside  of  Richards' 
place.  My  attention  was  first  attracted  by 
the  loud  talk  of  a  man  and  woman  outside. 
I  went  through  an  alleyway  on  the  east  side 
of  the  saloon,  and  went  to  the  back  door, 
opened  same,  and  went  into  the  saloon. 
Walked  up  to  the  bar.  Saw  four  or  five 
men  at  the  bar.  Dice  and  box  were  on  the 
bar;  also  four  glasses  half  full  of  some  liq- 
uor of  a  light  red  fluid.  The  defendant  was 
behind  the  bar,  with  an  apron  on.  I  told 
him  he  was  doing  business  Illegally.  He 
said  he  would  not  do  so  again;  let  it  go  this 
time.  There  was  no  other  door  to  enter  the 
saloon,  except  the  one  in  front  of  the  house, 
which  was  locked." 

This  aptly  describes  a  saloon  whose  pro- 
prietor had  closed  the  doors  in  order  to  "keep 
open"  the  saloon. 

The  cases  cited  in  the  brief  of  counsel  for 
the  defendant  are  in  point  so  far  as  identity 


Digitized  by 


Google 


N.J.) 


PBICE  v.  STATE. 


7Q9 


of  legislative  language  permits.  Harrison's 
Case,  11  Gray,  308;  Kurtz  v.  People,  33  Mich. 
282;  People  v.  Waldvogel,  40  Mich.  337,  IS 
N.  W.  620;  People  v.  Cummerford,  58  Mich. 
328,  26  N.  W.  203;  State  v.  Ambs,  20  Mo. 
220;  Hall  v.  State,  3  Ga.  22;  Hussey's  Case, 
69  Ga.  34;  Ringgold,  Sunday  Law,  182;  11 
Am.  &  Eng.  Enc.  Law,  547,  and  cases  and 
notes  there  cited. 

The  case  of  Houtsch  v.  Jersey  City,  29  N. 
J.  Law,  316,  Is  not  in  point  The  ordinance 
in  that  case  specified  "exposure  for  sale"  of 
Intoxicating  liquors. 

The  second  reason  Is  that  the  ordinance  Is 
"oppressive,  and  interferes  with  personal 
rights,  In  that  It  may  Impose  a  penalty  up- 
on an  act  which  Is  not  In  violation  of  law." 

To  this  the  rejoinder  is  that  all  police  regu- 
lations are  in  the  nature  of  interferences 
with  unrestricted  personal  freedom,  which 
thereby  ceases  to  be  a  right,  and  becomes  a 
violation  of  law. 

The  remaining  reason  is  that  the  ordinance 
Is  not  a  "regulation"  of  restaurants  and 
saloons  within  the  meaning  of  the  city  char- 
ter, the  words  of  which  are,  "to  license,  and 
regulate  and  prohibit  inns  or  taverns,  res- 
taurants and  saloons."  The  definition  of  such 
a  regulation  is  that  It  is  a  partial  restriction, 
which  does  not  wholly  prohibit  The  case  of 
Paul  v.  Gloucester  Co.,  50  N.  J.  Law,  585,  590, 
15  AH.  272,  is  directly  in  point  Finding  no  er- 
ror or  insufficiency  In  the  record  sent  to  this 
court,  the  judgment  contained  In  It  Is  af- 
firmed. 


(a  N.  J.  U  BOO) 

STATE  (PRICE,  Prosecutor)  v.  STATE. 
(Supreme  Court  of  New  Jersey.    Feb.  21, 1898.) 
Indictmbst— Causing  Prbonanot. 
An  indictment  for  causing  pregnancy,  un- 
der section  204  of  the  Crimes  Act  (1  Gen.  St  p. 
1086),  is  not  insufficient  because  it  states  more 
than  one  occasion  upon  which  illicit  intercourse 
occurred,  and  omits  to  state  any  certain  time 
and  place. 
(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecution 
of  Theodore  J.  Price,  against  the  state,  to 
review  an  indictment  found  In  the  court  of 
oyer  and  terminer  of  Atlantic  county.  Mo- 
tion to  quash  denied,  and  record  Bent  back 
for  trial. 

Argued  November  term,  1897,  before  GAR- 
RISON and  LIPPINCOTT,  JJ. 

H.  S.  Scovel,  for  prosecutor.  8.  E.  Perry, 
for  the  State. 

GARRISON,  J.  The  Indictment  brought 
np  by  this  writ  charges  that  the  prosecutor, 
on  or  about  the  15th  day  of  November,  In 
the  year  1895,  and  on  divers  other  days  In 
the  months  of  November  and  December, 
1895,  and  on  divers  other  days  in  the 
months  of  January,  February,  March,  and 
April,  1896;  being  a  single  man  above  the  age 
of  18,  under  promise  of  marriage,  did  have 


sexual  intercourse  with  one  M.  8.,  a  single 
female  of  good  repute  for  chastity,  under 
the  age  of  21  years,  she  thereby  becoming 
pregnant 

The  reasons  assigned  for  quashing  this  in- 
dictment are  two: 

First  Because  the  offense  1b  charged  and 
alleged  to  have  been  committed  In  contin- 
uity. 

Second.  Because  each  act  of  having  sexual 
intercourse,  under  the  circumstances  men- 
tioned, Is  a  distinct  offense;  hence,  two  or 
more  acts  cannot  be  "charged  in  the  same 
count  or  indictment 

The  statutory  authority  for  this  indict- 
ment Is  section  204,  Crimes  Act  (1  Gen.  St 
p.  1086).  Its  provisions  are:  "That  If  any 
single  man  over  the  age  of  eighteen  years, 
under  promise  of  marriage  shall  have  sex- 
ual Intercourse  with  any  single  woman  of 
good  repute  for  chastity,  under  the  age  of 
twenty-one  years,  and  she  shall  thereby  be- 
come pregnant,  any  person  so  offending  shall 
be  deemed  guilty  of  a  misdemeanor  and,  on 
conviction,"  etc.,  "and  provided  that  in  case 
the  party  offending  marry  the  female  at  any 
time  before  sentence  then  sentence  shall  be 
suspended  and  he  be  discharged  from  cus- 
tody, and  in  case  he  marry  the  female  after 
sentence,  then  he  shall  be  discharged  from 
all  further  imprisonment" 

It  will  be  observed  that  the  ensuance  of 
pregnancy  is  the  essential  condition  of  this 
punitory  legislation,  the  gravamen  of  which 
is,  not  the  mala  mens  of  the  offender,  but 
the  physiological  result  of  his,  offense.  By 
It  fornication  is  not  malum  in  se,  but  the 
production  of  pregnancy  is  malum  prohibi- 
tum. Regarding  the  legislation,  not  in  its 
moral,  but  in  its  legal,  aspect  the  indict- 
ment based  upon  it  is  not  open  to  criticism 
upon  either  of  the  grounds  stated.  By  the 
peculiar  structure  of  the  statute,  acts  of 
illicit  Intercourse  are  not  penal  when  com- 
mitted, and  at  no  time  constitute  an  inde- 
pendent or  complete  ground  of  indictment. 
In  case  pregnancy  ensue,  they  become,  by 
way  of  relation,  evidence  of  an  essential  fac- 
tor of  the  defendant's  guilt  The  rule  that 
time  and  place  must  be  stated  with  cer- 
tainty in  an  indictment  is  limited  to  the  of- 
fense, and  does  not  include  evidence,  how- 
ever essential,  and  is  applicable  only  where 
that  which  happened  at  a  certain  time  and 
place  was  Indictable.  The  cases  cited  in  the 
brief  for  prosecutor  are  all  of  this  char- 
acter,—under  Indictment  for  Incest  adultery, 
fornication,  hunting  on  Sunday,  single  sales 
of  liquor,  etc. 

I  have  drawn  attention  to  this  distinguish- 
ing feature  because  of  the  zeal  with  which 
the  general  rule  of  pleading  was  argued.  A 
complete  disposal  of  the  motion  to  quash  is, 
however,  found  in  the  statute  (1  Gen.  St  p. 
1128,  |  42),  which  enacts  that  no  Indictment 
shall  be  held  insufficient  for  such  an  omis- 
sion In  any  case  where  time  is  not  of  the 
essence  of  the  offense,  as  it  is  not  in  this 
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cose.    Ketllne  v.  State,  68  N.  X  Law,  408,  36 
AtL  1033. 

The  motion  to  quash  Is  denied,  and  the 
record  sent  back  to  the  Atlantic  sessions  for 
trial. 


(61  N.  J.  L.  499) 

STATE  (WOMSLEY,  Prosecutor)  v.  MAYOR, 

ETC.,  OP  JERSEY  CITY. 

(Supreme  Court  of  New  Jersey.    Feb.  21, 1898.) 

Discharged  Veteran— Abolition  of  Office. 

Section  3  of  "An  act  regarding  honorably 

discharged  Union  soldiers,  sailors  and  marines" 

(P.  L.  1895,  p.  317),  applied  to  a  state  of  facts. 

(Syllabus  by  the  Court.) 

Certiorari,  on  relation  of  James  Womsley, 
against  the  mayor  and  aldermen  of  Jersey 
City,  to  review  a  certain  resolution.  Resolu- 
tion set  aside. 

Argued  November  term,  1897,  before  GAR- 
RISON and  LIPPINCOTT,  JJ. 

McEwan  &  McEwan,  for  prosecutor.  W. 
P.  Douglass,  for  defendant 

GARRISON,  J.  The  prosecutor  of  the  cer- 
tiorari is  an  honorably  discharged  Union 
soldier.  On  June  29,  1895,  he  was  employed 
by  the  defendant  under  the  following  reso- 
lution: 

"Resolved,  that  James  Womsley  be,  and 
he  is  hereby,  appointed  as  reservoir  keeper 
at  high  service,  vice  Theodore  Meedles,  said 
appointment  to  become  effective  from  and 
after  June  30th,  instant" 

Pursuant  to  this  appointment  the  prose- 
cutor performed  the  duties  of  reservoir  keep- 
er by  residing  on  the  spot  and  being  in  con- 
stant attendance  there,  taking  care  of  the 
grounds,  telephoning  the  height  of  the  water 
twice  dally,  reporting  breaks  in  the  reservoir, 
shutting  off  the  gates,  and  weighing  the  coal 
delivered  at  high  service. 

On  February  8,  1897,  the  following  resolu- 
tion was  adopted  by  the  board  of  street  and 
water  commissioners: 

"Resolved,  that  from  and  after  February 
28th,  instant  the  position  designated  'Reser- 
voir Tender'  at  high  service  be  abolished,  and 
that  the  services  of  James  Womsley  as  said 
reservoir  tender  be  dispensed  with  from  and 
after  that  date." 

On  June  19,  1897,  the  prosecutor,  at  the  re- 
quest of  the  engineer  in  charge  at  high  serv- 
ice, delivered  up  the  keys,  but  continued  to 
perform  the  same  duties,  except  that  from 
that  date  until  August  24,  1897,  he  did  not 
take  and  telephone  the  height  of  the  water. 

On  August  24th  the  keys  were  redelivered 
by  him  to  the  engineer,  and  he  resumed  all 
of  his  former  services. 

On  May  12th  this  resolution  was  adopted: 

"Resolved,  that  James  Burke  be,  and  he  is 
hereby,  appointed  as  general  overseer  at  high- 
service  pumping  station." 

And  five  days  later  it  was: 
•    "Resolved,  that  the  two  several  resolutions 
heretofore  adopted  by  this  board,  May  12, 


1897,  (first)  appointing  James  Burke  as  gen- 
eral overseer  at  high-service  pumping  station, 
and  (second)  fixing  the  salary  of  said  office, 
be,  and  are  hereby,  reconsidered  and  rescind- 
ed." 

James  Burke  never  reported  for  duty.  The 
prosecutor  has  continuously  performed  the 
duties  above  enumerated,  which  are  specially 
pertinent  to  his  position,  and  of  a  permanent 
and  essential  character. 

Assuming  that  by  the  abolition  of  the  posi- 
tion of  "reservoir  tender"  the  position  of 
"reservoir  keeper,"  to  which  the  prosecutor 
was  appointed,  was  intended  to  be,  and  was. 
effectively  designated,  the  facts  above  de- 
tailed show  clearly  that  the  duties  of  the 
place  were  not  done  away  with,  altered,  or 
merged  into  any  other  service.  In  fact  the 
elusive  character  of  the  pretended  abolition 
is  too  plain  to  require  any  demonstration.  It 
was,  in  effect  an  evasion  of  the  sort  that  was 
forbidden  by  section  3  of  "An  act  regarding 
honorably  discharged  Union  soldiers,  sailors 
and  marines"  (P.  L.  1896,  p.  317). 

The  resolution  of  February  8th  is  set  aside, 
with  costs. 


(61  N.  J.  Ii  436) 

STATE  ex  rel.  SUTHERLAND  v.  BOARD  OP 

STREET  &  WATER  OOM'RS  OP 

JERSEY  CITY. 

(Supreme  Court  of  New  Jersey.    Feb.  21, 1898.) 

Abolition  of  Office— Discharge  of  Union 
Soldier. 
The  abolition  of  a  municipal  office  or  posi- 
tion held  by  an  honorably  discharged  Union  sol- 
dier, for  the  purpose  of  economy  or  of  promoting 
the  efficiency  of  the  public  service,  is  not  render- 
ed unlawful  by  the  veteran  act  of  March  31, 
1897  (P.  L.  1897,  p.  142). 
(Syllabus  by  the  Court) 

Rule  for  mandamus,  on  relation  of  George 
F.  Sutherland,  against  the  board  of  street  and 
water  commissioners  of  Jersey  City.  Rule  to 
show  cause  discharged. 

Argued  November  term,  1897,  before  VAN 
SYCKEL,  COLLINS,  and  DIXON,  JJ. 

Wm.  T.  Hoffman,  for  relator.  W.  C.  Flsk, 
for  defendant 

DIXON,  J.  Prior  to  May  12,  1897,  the  re- 
lator was  assistant  assessment  clerk  in  the 
office  of  the  board  of  street  and  water  com- 
missioners of  Jersey  City.  His  position  was 
under  the  control  of  that  board,  and  on  the 
day  named  the  board  passed  the  following 
resolution:  "Resolved,  that  for  the  purpose 
of  economizing  In  the  salary  list  in  the  bu- 
reau of  engineering  and  survey,  the  position 
designated  and  known  as  'Assistant  Assess- 
ment Clerk'  be,  and  Is  hereby,  permanently 
abolished,  and  the  duties  thereof  transferred 
to  and  required  to  be  performed  by  the  as- 
sessment clerk.  Further  resolved,  that  the 
services  of  G.  Frank  Sutherland  as  such  as- 
sistant assessment  clerk  be,  and  are  here- 
by, dispensed  with  and  terminated."  The 
relator  now  asks  for  a  mandamus  directing 
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the  board  to  rescind  that  resolution,  because 
he  is  an  honorably  discharged  Union  soldier, 
and  the  act  of  March  31,  1897  (P.  L.  1897, 
p.  142),  forbids  the  abolition  of  an  office 
held  by  such  a  person  "for  the  purpose  of 
effecting  his  dismissal,"  and  entitles  him  to 
u  remedy  by  mandamus  for  righting  the 
wrong.  But  it  is  settled  that  statutes  of 
this  nature  are  not  designed  to  prevent  the 
abolition  of  an  office  and  the  transfer  of  Its 
duties  to  another  official,  when  such  a  course 
is  taken  bona  fide  for  economical  reasons, 
or  for  the  promotion  of  greater  efficiency  in 
the  public  service.  Evans  v.  Freeholders  of 
Hudson,  54  N.  J.  Law,  585,  22  Atl.  56;  New- 
ark v.  Lyon,  53  N.  J.  Law,  632,  23  Atl.  274; 
Boylan  v.  City  of  Newark,  58  N.  J.  Law,  133, 
32  Atl.  78.  According  to  its  terms,  the  reso- 
lution now  before  us  was  taken  "for  the  pur- 
pose of  economizing,"  and  the  evidence  does 
not  lead  us  to  the  conclusion  that  the  board 
was  actuated  by  an  ulterior  motive,  such  as 
this  statute  condemns.  The  rule  to  show 
cause  should  be  discharged. 

(61  n.  j.  u  1BI) 

STATE  (KELTT,  Prosecutor)  v.  STATE. 
(Supreme  Court  of  New  Jersey.  Feb.  21, 1898.) 
Intoxicathcg  Liquors— Bales  nbar  Camp  Mbbt- 
ino. 
An  indictment  under  the  act  of  March  31, 
1897  (Laws  1897,  p.  145),  must  allege  that  the 
sale  of  liquors  was  made  within  two  miles  of 
the  lands  occupied  by  an  incorporated  camp- 
meeting  association,  specifying  the  name  of  the 
association  and  the  grounds  so  occupied,  and 
the  place  where  sale  was  made.  Qutere,  wheth- 
er said  act  Is  valid. 

(Syllabus  by  the  Court) 

Certiorari  to  court  of  oyer  and  terminer, 
Monmouth  county. 

Certiorari  by  the  state,  on  the  prosecution  of 
Thomas  Kelty,  against  the  state,  to  review  an 
Indictment.     Indictment  quashed. 

Argued  November  term,  1897,  before  VAIS 
SYCKEL,  DIXON,  and  COLLINS,  JJ. 

Aaron  E.  Johnston,  for  plaintiff.  Wilbur 
A.  Helsley,  for  the  State. 

VAN  SYCKEL,  J.  The  prosecutor  Is  In- 
dicted in  the  oyer  and  terminer  of  Monmouth 
county,  under  an  act  entitled  "An  act  for 
the  punishment  of  crimes,"  approved  March 
31,  1897  (Pamph.  Laws  1897,  p.  145).  This 
act  provides  that,  "If  any  person  shall  sell 
from  any  wagon,  sleigh  or  vehicle  within 
two  miles  of  any  Incorporated  camp-meeting 
association  any  spirituous,  vinous,  malt  or 
intoxicating  liquors,  such  person  shall  be 
deemed  guilty  of  a  misdemeanor,"  etc.  This 
certiorari  is  sued  out  to  test  the  validity  of 
the  indictment 

Unless  this  act  is  construed  to  mean  that 
the  sale  of  liquors  is  prohibited  wlthjn  two 
miles  of  the  lands  occupied  by  an  Incorpo- 
rated camp  meeting,  it  Is  too  indefinite  and 
uncertain  to  be  the  basis  of  a  criminal  prose- 
cution    Otherwise,  there  would  be  no  fixed 


point  from  which  the  measurement  of  dis- 
tance could  be  made.  Whether  that  mean- 
ing can  be  read  Into  a  criminal  statute,  in 
order  to  make  it  effective,  is  a-  question 
which  it  Is  not  necessary,  for  the  purposes 
of  the  present  controversy,  to  decide.  The 
Indictment  eharges  the  offense  In  the  lan- 
guage of  the  act  Where  the  language  of 
the  statute  fully  and  clearly  defines  the 
crime,  without  leaving  anything  for  implica- 
tion or  construction,  it  is  sufficient  to  charge 
the  offense  in  that  manner.  Here,  however, 
the  only  interpretation  which  can  uphold 
the  act  is  that  it  Is  intended  to  forbid  the 
sale  within  two  miles  of  the  grounds  of  the 
camp  meeting.  It  is  essential,  therefore,  in 
order  to  show  that  the  crime  has  been  com- 
mitted which  the  statute,  so  construed,  Is  de- 
signed to  suppress,  to  allege  In  the  indict- 
ment that  the  sale  was  made  within  two 
miles  of  the  lands  occupied  by  an  incorpo- 
rated camp-meeting  association,  specifying 
the  name  of  the  association,  and  the  loca- 
tion of  the  grounds  so  occupied,  and  the 
place  where  alleged  sale  was  made.  The 
rule  that,  in  Indictments  for  misdemeanors 
created  by  statute,  it  is  sufficient  to  charge 
the  offense  In  the  words  of  the  statute,  is 
said,  in  State  v..  Hals  ted,  39  N.  J.  Law,  402, 
to  be  always  subject  to  the  qualification  that 
the  crime  must  be  set  forth  with  clearness 
and  all  necessary  certainty,  to  apprise  the 
party  accused  of  .the  offense  with  which  he 
stands  charged.  The  indictment  in  this  case 
falls  to  make  such  allegations,  and  is  there- 
fore radically  defective,  and  should  be 
quashed. 


«1  N.  J.  U  417) 
STATE  (TREASURER  OF  CITY  OF  PLAIN- 
FIELD,  Prosecutor)  v.  HALL. 
(Supreme  Court  of  New  Jersey.    Feb.  23,  1898.) 
Con-btitctionai.  Law— Title  of  Act. 
-     The  supplement  to  the  act  providing  for  tne 
review    of   summary    convictions,    which    was 
passed  March  31.  1890  (1  Gen.  St.  p.  1206),  is 
rendered  invalid  by  article  4,  |  7,  par.  4,  of  the 
state  constitution,  because  the  object  of  the  law 
is  not  expressed  m  its  title. 
(Syllabus  by  the  Court.) 

Certiorari  to  court  of  common  pleas,  Union 
county;   McCormlck,  Judge. 
.   Certiorari,  on  the  prosecution  of  the  treasurer 
of  the  city  of  Plainfleld,  against  Benjamin  Hall, 
to  review  a  certain  order.     Order  set  aside. 

Argued  February  term,  1898,  before  COL- 
LINS and  DIXON,  JJ. 

Craig  A.  Marsh,  for  prosecutor. 

DIXON,  J.  The  writ  in  this  case  brings 
up  an  order  made  by  the  law  or  president 
Judge  of  Union  county  common  pleas,  under 
the  authority  of  "a  supplement  to  an  act  en- 
titled 'An  act  to  provide  for  the  review,  by 
the  justices  of  the  supreme  court  of  this 
state,  of  summary  convictions  by  justices  of 
the  peace,  police  justices  and  recorders  of 
cities  in  this  state,'  approved  February  27, 
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1880,"  which  supplement  wan  passed  March 
81,  1890.  1  Gen.  St  p.  1206.  The  constitu- 
tion of  this  state  requires  (article  4, 1  7,  par. 
4)  that  every  law  shall  embrace  but  one  ob- 
ject, and  that  shall  be  expressed  in  the  title. 
Evidently  the  latter  clause  of  this  require- 
ment is  not  met  by  the  title  of  the  law  Just 
mentioned.  The  object  of  the  law  Is  to  con- 
fer on  the  Judge  of  the  court  of  common 
pleas  the  same  Jurisdiction  as  was  conferred 
by  the  original  act  upon  a  Justice  of  the  su- 
preme court,  but  no  Intimation  of  such  an 
object  is  expressed  In  the  title.  For  this  rea- 
son, without  considering  the  other  objec- 
tions taken  to  the  proceedings,  the  order  un- 
der review  must  be  set  aside. 


(K  M.  J.  B.  iU) 

SLINGERLAND  v.  BINNS  et  al. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

Feb.  28,  1898.) 
Mechanics'  Liens — Notices  to  Owneb— Assign- 
ment bt  Contractor. 
Under  the  fifth  section  of  the  supplement  to 
the  mechanic's  lien  law,  approved  March  14, 
1895  (2  Gen.  St  p.  2073),  workmen  and  materi- 
al men,  creditors  of  the  builder,  who  serve  no- 
tices upon  the  owner  in  accordance  with  the 
statute,  thereby  secure,  with  respect  to  any 
money  thereafter  growing  due.  upon  the  contract 
according  to  its  terms,  a  right  to  payment  in 
preference  to  the  right  of  persons  to  whom  the 
contractor  has  assigned  such  money  before  the 
notices  were  served. 

Depue,  Gummere.  Ludlow,  Adams,  Kreuger, 
and  Vredenburgh,  JJ.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery;  Pitney, 
Vice  Chancellor. 

Bill  by  Henry  Blnns  and  another  against 
David  H.  Slingerland  to  restrain  the  enforce- 
ment of  a  Judgment  From  a  decree  for 
plaintiffs  (86  Atl.  277),  defendant  appeals. 
Decree  reversed,  and  bill  dismissed. 

William  W.  Watson,  for  appellant.  George 
P.  Rust  and  John  B.  Humphreys,  for  respond- 
ents. 

DIXON,  J.  On  April  6,  1895,  the  com- 
plainants entered  into  a  written  contract 
with  Ebenezer  Scott,  by  which  Scott  agreed 
to  erect  for  them  a  building  In  the  city  of 
Passaic  for  $3,900.  This  contract  with  the 
specifications  was  duly  filed  in  the  Passaic 
county  clerk's  office.  Afterwards  Scott 
bought  from  the  defendant  materials  which 
he  used  in  the  construction  of  the  building, 
for  which  he  owed  the  defendant  $450;  and 
on  September  12,  1895,  the  defendant,  hav- 
ing demanded  payment  from  Scott,  served 
on  the  complainants  a  notice  thereof  in  ac- 
cordance with  the  provisions  of  the  mechan- 
ic's lien  law.  At  that  time  all  moneys  ac- 
cruing under  the  contract  were  past  due  and 
paid,  except  the  'last  Installment,  $1,400, 
which  was  payable  on  the  completion  of  the 
building,  and  had  not  yet  matured.  Scott 
failed  to  complete  the  building,  and  the  com- 
plainants therefore  finished  it  at  an  expense 


of  $235.25.  Besides  this,  they  paid  $500.37, 
for  which  they  claim  credit  on  account  of 
the  $1,400.  Conceding  all  these  credits, 
there  would  have  become  due  to  Scott  for 
his  final  payment  a  balance  of  $664.38,  on 
the  completion  of  the  building,  had  he  not 
previously  given  to  various  persons  orders 
on  the  complainants  amounting  to  $690.86, 
which  the  complainants  had  paid.  The  com- 
plainants refused  to  pay  the  defendant's  de- 
mand, and  thereupon  he  sued  them  at  law, 
and  recovered  Judgment  in  spite  of  their 
contention  that  Scott's  orders,  having  been 
given  before  the  defendant's  notice  was 
served,  were,  as  equitable  assignments  pro 
tanto  of  the  fund,  entitled  to  priority  over 
the  defendant's  claim.  The  present  bill  was 
filed  to  restrain  the  defendant  from  enfor- 
cing his  Judgment,  on  the  ground  that,  al- 
though the  complainants'  defense  was  over- 
ruled at  law,  it  should  be  sustained  in  equi- 
ty. On  this  bill  the  complainants  obtained 
a  decree  In  their  favor,  and  thereupon  the 
defendant  appeals  to  this  court. 

Conceding  that  the  contention  of  the  com- 
plainants would  have  prevailed  before  the 
passage  of  the  supplement  to  the  mechanic's 
lien  law,  approved  March  14,  1895  (2  Gen. 
St  p.  2078),  the  question  now  turns  on  the 
proper  construction  of  the  fifth  section  of 
that  supplement,  which  is  as  follows:  "That 
if  the  owner  or  owners  of  any  building  or 
other  property  which,  by  the  act  to  which 
this  is  a  supplement  or  the  various  supple- 
ments and  amendments  thereto,  la  made  the 
subject  of  liens  for  or  toward  the  construc- 
tion, altering,  repair  or  Improvement  of  which 
labor  or  services  have  been  performed  or 
material  furnished  by  contract,  duly  filed, 
shall,  for  the  purpose  of  avoiding  the  provi- 
sions of  the  act  to  which  this  is  a  supple- 
ment, or  the  various  supplements  and  amend- 
ments thereto,  or  In  advance  of  the  terms  of 
such  contract,  pay  any  money  or  other  val- 
uable thing  on  such  contract,  and  the  amount 
still  due  to  the  contractor,  after  such  payment 
has  been  made,  shall  be  insufficient  to  satisfy 
the  notices  served  In  conformity  with  the 
provisions  of  the  act  to  which  this  is  a  sup- 
plement, or  the  various  supplements  or 
amendments  thereto,  such  owner  or  owners 
shall  be  liable  in  the  same  manner  as  If  no 
such  payment  had  been  made."  Prior  to 
that  supplement,  this  court  had  held  that 
the  contractor  In  a  building  contract  was 
free  to  deal  with  his  inchoate  rights  under 
the  contract  as  he  pleased,  up  to  the  mo- 
ment when  they  were  Impounded  by  a  notice 
given  to  the  owner  pursuant  to  the  statute, 
and  If,  before  the  notice  reached  the  owner, 
the  contractor  had  assigned  his  rights,  the 
notice  was  Ineffectual.  Craig  v.  Smith,  37 
N.  J.  Law,  549;  Meyer  v.  Mutchler,  50  N.  J. 
Law,  162,  13  Atl.  620.  The  basis  of  these 
decisions  was  that  the  statute  gave  the 
workmen  and  material  men  no  claim  what- 
ever upon  the  money  payable  under  the  con- 
tract; or  upon  the  owner,  until  the  statutory 
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notice  was  served.  But,  plainly,  this  section 
of  the  law  changes  the  situation.  It  ex- 
pressly forbids  the  owner  to  pay  any  monrv 
In  advance  of  the  terms  of  the  contract,  If 
the  effect  may  be  that  the  amount  unpaid 
will  prove  Insufficient  to  satisfy  notices 
served  In  conformity  with  the  statute.  The 
prohibition  is  not  confined  to  payments  made 
to  the  contractor  personally.  It  embraces 
payments  made  to  any  one.  In  substance,  it 
directs  that  the  owner  shall  not  in  any  way 
discharge  his  liability  to  pay  under  the  con- 
tract until,  according  to  the  terms  of  the 
contract,  the  time  to  do  so  has  arrived,  In 
order  that,  until  that  time,  such  liability  may 
be  preserved  for  the  benefit  of  workmen  and 
material  men  who  serve  the  statutory  no- 
tice. This  enactment,  we  think,  affords  a 
reasonably  clear  Indication  of  a  legislative 
purpose  to  give  to  persons  entitled  to  serve 
the  statutory  notice  an  Inchoate  lien  upon 
the  liability  of  the  owner  under  the  contract, 
until  that  liability  matures  according  to  the 
terms  of  the  contract,  such  lien  to  become 
perfect  on  service  of  the  notice  before  the 
liability  matures,  but  to  expire  on  such  ma- 
turity If  no  notice  has  been  given,  for  a  no- 
tice served  after  maturity  derives  no  airl 
from  this  provision.  Of  course,  this  Inchoate 
lien  does  not  Impair  the  owner's  right  to  pro- 
tect himself  against  consequences  of  any  de- 
fault upon  the  part  of  the  contractor,  but 
It  does  prevent  the  contractor  from  making 
any  disposition  of  his  rights  detrimental  to 
the  claim  of  those  serving  notice  according 
to  the  act.  These  views  are  supported  by 
decisions  on  similar  statutes  elsewhere,  al- 
though, the  statutes  being  somewhat  differ- 
ent, the  decisions  may  not  be  exactly  In 
point  Post  v.  Campbell,  88  N.  Y.  279;  Jorda 
v.  Gobet,  5  La.  Ann.  431;  First  Nat.  Bank 
of  Bridgeport  v.  Perris  Irrigation  Dlst.,  107 
Cal.  55,  40  Pac.  45.  On  this  construction  of 
the  statute,  the  rights  of  Scott's  assignees 
were  subordinate  to  the  rights  of  the  defend- 
ant, and  the  complainants  could  not,  by  pay- 
ing those  assignees,  lessen  their  liability,  ei- 
ther at  law  or  in  equity,  to  the  defendant. 

The  suggestion  made  against  the  constitu- 
tionality of  the  statute,  if  it  has  any  sub- 
stance, should  have  been  presented  In  the 
trial  at  law.  The  decree  should  be  reversed, 
and  the  bill  dismissed. 

(March  4,  1898.) 

GUMMERE,  J.  (dissenting).  I  am  unable 
to  concur  In  the  view,  expressed  in  the  opin- 
ion of  the  majority  of  the  court,  of  the  ef- 
fect to  be  given  to  the  fifth  section  of  the 
supplement  to  the  mechanic's  lien  law,  ap- 
proved March  14,  1895.  In  my  judgment 
that  section  was  correctly  construed  by  Vice 
Chancellor  Pitney,  In  his  opinion  delivered  In 
the  court  of  chancery  in  this  case.  55  N.  J. 
Eq.  p.  55,  36  Atl.  277.  For  the  reasons  stat- 
ed in  that  opinion,  I  vote  to  affirm  the  decree 
appealed  from. 

I  am  authorised  to  state  that  Justices  DE- 


PTJE  and  LUDLOW  and  Judges  ADAMS 
and  KHEUGER  also  vote  to  affirm  the  de- 
cree, for  the  reasons  stated  In  the  vice  chan- 
cellor's opinion. 

(March  8,  1898.) 
VREDENBURGH,  J.  (dissenting).  This 
controversy  relates  to  rival  equities,  founded 
on  claims  for  materials  furnished  In  the  erec- 
tion of  a  building  by  contract,  asserting  pre- 
cedence, as  between  themselves,  out  of  the 
contract  money  owing  from  the  owners  to 
the  contractor,  such  money  being  Insufficient 
to  satisfy  all  the  claims  against  it  The  case 
was  heard  In  the  court  of  chancery  upon  bill 
and  answer,  and  the  decree  appealed  from 
restrains  appellant  from  enforcing  his  judg- 
ment at  law  against  the  owners,  which  Judg- 
ment, they  Insist,  is  without  equitable  sup- 
port If  they  are  entitled  to  certain  credits 
against  the  last  payment,  of  91,400,  of  the 
$3,900  of  money  payable  by  them  under  the 
contract  The  facts  material  for  the  present 
purpose  are  these:  On  April  6,  1895,  a  writ- 
ten contract  for  the  erection  of  a  building  In 
the  city  of  Passaic  was  made  between  the 
owners  (the  respondents)  and  the  contractor, 
and  was  duly  filed  In  the  clerk's  office,  con- 
taining the  following  clause:  "Should  the 
contractor  at  any  time  during  the  progress 
of  said  works  refuse  or  neglect  to  supply  a 
sufficiency  of  materials  or  workmen,  the  own- 
er shall  have  power  to  provide  materials  and 
workmen,  after  three  days'  notice  In  writing 
being  given,  to  finish  the  said  works,  and  the 
expenses  shall  be  deducted  from  the  amount 
of  said  contract"  The  contractor  neglected 
to  supply  a  sufficiency  of  materials,  and  the 
owners,  having  given  him  the  three  days*  no- 
tice In  writing  contemplated,  Incurred,  In 
July,  1895,  debts  for  lumber  of  $243.27,  pro- 
cured by  them  to  finish  the  works.  Debts, 
also,  for  other  lumber  and  materials,  for 
$615.86,  were  Incurred  in  the  erection  of  the 
building  (the  bill  Inadvertently  omits  to  state 
the  circumstances  and  the  dates  when  or  by 
whom),  for  which  written  orders  were  drawn 
by  the  contractor,  and  presented  to  the  own- 
ers, prior  to  the  service  upon  them  by  the 
appellant  of  his  "stop  notice."  Subsequent- 
ly, on  September  12,  1895,  the  appellant,  who 
had  furnished  tin  and  plumbing  materials  for 
the  building  at  request  of  the  contractor, 
served  a  "stop"  notice'  upon  the  owners  un- 
der the  third  (now  the  thirty-eighth)  section 
of  the  mechanic's  lien  law,  and  on  May  26, 
1896,  obtained  Judgment  In  the  Passaic  cir- 
cuit court  for  a  balance  of  the  amount  so  de- 
manded against  the  owners.  The  materials, 
constituting  the  debt  of  $243.27,  which  were 
purchased  by  the  owners,  were  delivered  at 
the  works  with  the  knowledge  and  sanction 
of  the  contractor.  The  owners  paid  the  debt 
(so  previously  incurred  by  them)  on  Decem- 
ber 7,  1895,  to  the  American  Lumber  Com- 
pany, and  claim  the  right  to  deduct  such 
amount  as  a  credit  or  expenditure  authorized 
by  the  contract    They  have  also,  since  Sep 
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tember  12,  1895,  paid  the  said  orders  for 
$615.86,  previously  drawn  upon  them  as 
above  stated,  and  claim  like  credit  for  such 
expenditure,  and  have  filed  their  bill  of  com- 
plaint in  the  court  of  chancery  to  enforce 
preference  for  these  several  payments 
against  this  contract  money  in  their  hands, 
and  to  that  end  to  restrain  the  appellant  from 
prosecuting  his  Judgment  at  law  against 
them.  While  the  bill  of  complaint  is  not 
technically  one  for  the  specific  performance 
of  a  contract,  I  think  that  it  may  be' so  re- 
garded, and  that  the  respondents  are  entitled 
to  the  specific  relief  they  ask  against  this 
judgment,  as  well  as  to  a  decree,  under  their 
general  prayer  for  relief,  declaring  that  the 
contract  money  has  been  fully  paid,  and  that 
the  contract  should  be  delivered  up  to  be 
canceled. 

The  question  now  to  be  considered,  it 
seems  to  me,  is  whether  the  respondents, 
having  exercised  their  right,  under  the  above- 
quoted  clause  of  the  contract,  "to  provide 
materials,  etc.,  to  finish  said  works,"  after 
the  contractor's  default  therein,  and  hav- 
ing incurred  debts,  and  also  expended  mon- 
ey upon  the  contractor's  orders'  for  that  pur- 
pose, have,  notwithstanding  the  provisions 
of  the  fifth  section  of  the  supplement  to  the 
mechanic's  lien  law  (hereinafter  quoted),  es- 
tablished an  equity  to  be  credited  therefor 
upon  said  contract  While  the  practical  ef- 
fect of  such  credits  is  to  exhaust  the  fund 
payable  by  the  owners  under  this  contract, 
and  to  discharge  them  from  further  liability 
thereunder,  as  well  as  from  appellant's  judg- 
ment, yet  I  think  that  such  result,  where  no 
fraud  or  collusion  is  charged,  is  their  just 
protection  under  the  contract,  and  does  no 
violence  to  the  Intent  of  said  fifth  section. 
It  will  be  observed  that  the  exercise  by  the 
owners  of  their  contractual  right  of  supply- 
ing the  materials  necessary  to  complete  the 
building  worked  a  distinct  benefit  to  the  ap- 
pellant, as  well  as  to  other  material  men, 
in  this:  that  it  secured  to  the  owners,  who 
were  responsible  for  the  contract  money,  a 
finished  and  valuable  building,  instead  of  a 
worthless  ruin.  For  instance,  the  tin  and 
plumbing  materials  placed  in  the  works  by 
the  appellant  would  be  valueless  if  the  lum- 
ber put  there  by  the  respondents  was  want- 
ing. So  that,  even  if  we  regard  the  ques- 
tion from  the  appellant's  standpoint  alone, 
the  ultimate  payment  of  his  claim  out  of  the 
contract  money  might  depend  upon  the  fea- 
ture of  the  contract  which  enabled  the  own- 
ers to  come  to  the  rescue  of  an  insolvent 
contractor,  and  supply  the  money  and  cred- 
it necessary  to  complete  the  building.  The 
falling  walls  of  an  unfinished  structure,  ex- 
posed to  the  storms  and  winds  and  the  ele- 
ments, could  easily  drag  down  the  financial 
credit  and  ability  of  its  owners  to  destruc- 
tion with  it.  Now,  it  is  obvious  that  the  ex- 
ercise of  this  measure  of  self-protection  by 
the- owners  worked  neither  hardship  nor  sur- 
prise to  the  appellant.    On  the  contrary,  his 


own  "stop  notice"  was  grounded  upon  the 
fact  of  the  publicly  filed  contract  itself,*  and 
be  is  therefore  charged  in  law  with,  not  only 
constructive  notice,  but  also  with  actual 
knowledge  of  all  its  terms.  His  materials 
were  furnished  with  full  notice  of  this  pre- 
caution taken  by  the  owners  to  enable  them 
to  rescue  their  property  and  save  themselves 
from  the  neglect  of  the  contractor  when  the 
crisis  should  arise  which  would  justify  such 
action  on  their  part  The  most  cursory  ex- 
amination of  the  third  (now  the  thirty- 
eighth)  section  of  the  lien  law  cannot  fail,  I 
think,  to  show  that  the  whole  scope  of  that 
section  is  to  place  the  unpaid  material  men, 
who  serve  notices  under  Its  terms,  upon  the 
same  footing  as  the  contractor;  certainly, 
upon  no  higher  standing.  It  simply  author- 
izes the  owners  to  "retain"  from  amounts  of 
money  either  "owing"  or  "that  may  thereaft- 
er become  due  from  them"  on  the  contract 
such  amounts  as  they  are  satisfied  are,  cor- 
rectly, still  due  from  and  unpaid  by  the  con- 
tractor to  the  material  men  serving  such  no- 
tices. Their  rights  under  this  section  are  in 
all  respects  subordinate  to  those  of  the  par- 
ties to  that  contract  If  we  need  the  sug- 
gestions of  authority  upon  this  subject  the 
cases  of  Craig  v.  Smith,  37  N.  J.  Law,  549,  de- 
cided by  this  court  and  of  Kirtland  v. 
Moore,  40  N.  J.  Eq.  110,  are  sufficient  In 
the  last  case  the  pointed  language  of  Vice 
Chancellor  Van  Fleet  is  as  follows:  "Upon 
notice  given,  the  workman  or  material  man. 
to  the  extent  of  his  demand,  rakes  the  place 
of  the  contractor.  But  if,  when  the  notice 
is  served  on  the  owner,  there  is  nothing  ow- 
ing to  the  contractor,  and  he  is  without  right 
against  the  owners,  the  notice  is  without  le- 
gal effect.  The  test  is  whether  a  suit  for 
the  money  demanded  will  lie  by  the  con- 
tractor against  the  owner.  If  it  will, not, 
the  owner  is  not  liable  to  a  suit  by  the  ma- 
terial men." 

If  the  matter  rested  here,  it  must  be  plain 
that  the  owners  had  the  clear  contractual 
right  and,  of  course,  the  superior  equity,  to 
preference  for  such  expenditures  upon  their 
contract.  But  it  Is  insisted  by  the  appellant 
that  the  fifth  section  of  the  supplement  of 
March  14,  1895,  to  the  mechanic's  lien  law 
(2  Gen.  St.  p.  2074),  denies  to  the  owners  any 
preference  for  money  so  expended,  and 
makes  them  "liable  In  the  same  manner  as  if 
no  such  payment  had  been  made."  If  this  be 
the  correct  interpretation  of  the  intent  of 
that  enactment  as  applicable  to  the  present 
contract,  it  will  ce'rtainly  demonstrate  the 
futility  of  any  effort  by  owners  in  their  filed 
contracts  (which  are  notices  to  all  interested) 
to  protect  themselves,  and  all  those  having 
valuable  Interests  at  stake,  from  the  disas- 
ter of  an  unfinished  erection  thrown  sudden- 
ly upon  their  bands  by  insolvent  contractors. 
It  seems  to  me  that  such  construction  Is  not 
warranted  by  its  terms.  That  section,  in  its 
material  parts,  reads  thus:  "That  if  any 
owners  for  the  purpose  of  avoiding  the  pro- 
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visions  of  the  pien]  act,  or  In  advance  of  the 
terms  of  such  contract,  pay  any  money  on 
such  contract,  and  the  amount  still  due  to 
the  contractor,  after  such  payment  has  been 
made,  shall  be  insufficient  to  satisfy  the  no- 
tices served  in  conformity  with  the  provi- 
sions of  the  [lien]  act,  such  owners,  shall  be 
liable  in  the  same  manner  as  if  no  such  pay- 
ment had  been  made."  In  the  first  place, 
the  purpose  of  the  owners  In  their  efforts  to 
complete  the  building,  and  their  action  In  the 
purchase  of  materials,  and  the  payment  of 
the  contractor's  orders  to  that  end,  exer- 
cised In  strict  conformity  to  the  contract, 
should  not  be  construed  to  be  a  "purpose" 
to  avoid  the  provisions  of  the  lien  law.  In 
a  certain  sense,  the  making  of  all  building 
contracts  which  avoid,  as  they  all  certainly 
do,  when  made  and  filed,  except  as  to  the 
contractor  alone,  the  provisions  of  the  first 
section  of  the  lien  law,  is  subject  to  the  same 
condemnation.  A  purpose  to  avoid  the  stat- 
ute will  not  be  ascribed  by  any  court  of 
equity  to  owners  endeavoring  only  to  avoid  a 
financial  loss,  and  acting  in  compliance  with 
the  very  terms  of  their  contract  I  think  we 
are  Justified  in  assuming,. In  the  absence  of 
any  charge  of  fraud  or  collusion,  that  their 
only  purpose,  In.  making  such  payments,  was 
to  complete  the  building,  and  thus  to  ef- 
fectuate, not  to  avoid,  the  provisions  of  the 
lien  law.  It  Is  unnecessary  to  pursue  this 
point  further.  In  the  next  place,  the  act 
of  the  owners  In  Incurring  and  paying  said 
debts  and  orders  to  provide  sufficient  mate- 
rials to  finish  the  works,  as  well  as  In  the 
payment  to  material  men  of  the  orders  In 
question,  was  not  either  literally  or  in  effect 
a  payment  "in  advance"  of  the  terms  of  the 
contract;  I.  e.  a  payment  contrary  to  the 
terms  of  the  contract  Nor  was  it  a  payment 
on  the  contract  at  all.  In  the  sense  used  In 
the  fifth  section.  It  was  a  disbursement  au- 
thorized by  the  terms  of  the  contract  in  case 
of  default  of  the  contractor,  made  to  the 
third  persons  holding  equities  adverse  to  the 
contractor,— not  a  payment 'to  or  favoring 
the  contractor.  The  section  in  the  New 
York  law,  upon  this  head,  uses  the  word 
"collusion,"  showing  the  evils  against  which 
the  law  In  that  state  was  leveled.  But  there 
is  no  pretense  of  collusion  in  the  present 
case.  The  contractor  received  nothing,  and 
was  entitled  to  no  payment  because  he  had 
broken  his  contract  and  had  disentitled  him- 
self to  any  payment  The  whole  of  the  con- 
tract must  be  read  together.  The  contract- 
or, by  bis  neglect  to  finish  the  works,  had  no 
legal  right  to  demand  of  the  owners  the  pay- 
ment of  the  $1,400  (which  was  covenanted  to 
be  paid  him  only  on  condition  that  he  per- 
formed the  work),  nor  any  part  of  It,  as  such. 
There  was,  in  fact  no  payment  made  by  the 
owners  to  the  contractor  of  this  $1,400,  or 
any  part  of  It  either  In  advance  of  the  terms 
of  the  contract  or  at  any  time,  and  there- 
fore the  statute  does  not  come  Into  opera- 
tion.   If  it  be  claimed  that  In  the  contempla- 


tion of  this  statute  In  a  court  of  equity,  those 
payments  by  the  owners  to  third  parties, 
made  necessary  by  the  contractor's  breach 
of  his  contract,  were  payments  to  the  con- 
tractor, such  claim  disregards  the  facts  of 
the  whole  transaction,  and  seems  to  me  to  be 
unwarranted.  There  could  exist  no  basis 
for  such  a  claim,  without  the  charge  of  fraud 
or  collusion,  and  no  such  charge  has  been 
made  anywhere  in  the  case.  Again,  the 
words  "pay"  and  "payments"  are  used  in 
this  section  In  their  usual  signification,  and 
refer  only  to  an  extinguishment  of  a  pre- 
vious Indebtedness  owing  from  the  debtor 
to  the  payee.  But  in  the  case  in  hand  the 
owners  owed  no  debt  to  the  contractor  (the 
payee  intended  by  the  law)  by  force  of  the 
contract  for  the  materials  in  question. 

Unless  the  above  reasoning  Is  at  fault,  the 
advance  payments  intended  to  be  forbidden 
by  this  section  apply  only  and  strictly  to  the 
payments  due  from  owners  to  a  contractor  by 
reason  of  the  performance  of  his  contract 
and  not  to  payments  of  debts  due  from  the 
owners  to  third  persons  for  liabilities  Incurred 
by  them  because  of  the  nonperformance  of 
the  contract  by  the  contractor.  The  equity 
of  respondents  to  apply,  as  a  credit  upon  the 
contract  price,  the  expenses  Incurred  or.  as- 
sumed by  them  for  materials  supplied  by 
them,  by  whatever  methods  they  deemed  ef- 
fective, to  the  works  neglected  by  the  con- 
tractor, rests  securely  upon  their  contractual 
rights  as  owners  against  the  defaulting  con- 
tractor, which  rights,  I  think,  are  unimpaired 
and  unaffected  by  the  statute  In  question. 
The  argument  then  becomes  narrowed  to  this 
point  viz.:  After  the  failure  of  the  con- 
tractor to  perform  his  contract,  the  $1,400 
payment  which  would  otherwise  have  becomR 
due  him,  or  to  those  serving  stop  notices  under 
him,  never  could  become  due,  except  by  the 
waiver  by  the  owners  of  the  performance  of 
the  contract.  The  Juncture  of  a  payment  "In 
advance  of  the  terms  of  the  contract"  re- 
ferred to  in  section  5,  therefore,  never  arose 
in  this  case,  because  the  owners  were  absolved 
from  such  payment  unless  there  was  a  waiver 
by  them  of  their  right  to  performance  by  the 
contractor,  and  none  is  pretended.  It  fol- 
lows that  the  payments  by  the  owners  of  the 
$243.27  and  of  the  $615.86  incurred  and  as- 
sumed by  them  to  the  material  men  were  not 
payments  "in  advance  of  the  terms  of  the 
contract"  but  were  simply  their  own  expendi- 
tures to  complete  the  building,  and  for  which. 
In  an  accounting  with  the  contractor  on  a 
quantum  meruit,  they  would  be  entitled  to 
credit  against  any  claim  by  him,  or  of  the 
appellant  under  him,  for  any  part  of  said 
$1,400. 

I  have  endeavored  to  present  additional  sup- 
port for  the  equitable  conclusion  of  the  court 
below,  and  to  shdw,  from  the  peculiar  con- ' 
tractual  relations  of  the  parties,  reasons  why 
the  equities  of  these  owners  in  this  case  rise 
beyond  the  reach  of  the  enactment  In  ques- 
tion; but  it  is  not  Intended,  in  what  has  gone 
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before,  to  overlook  the  importance  of  the  rea- 
soning In  the  opinion  below,  supported  by 
cases  there  cited.  These  clearly  show  that 
the  drawing  of  those  written  orders  operated 
as  equitable  assignments,  according  to  their 
extent,  of  any  payment,  and  that  the  owners, 
by  their  diligence,  thereby  acquired  a  priority, 
as  being  "first  in  time  and  therefore  prior  in 
right,"  over  the  claims'  of  the  appellant.  The 
drawing  and  presentation  of  those  orders 
placed  the  drawees  in  a  position  to  enforce 
such  payment  In  a  court  of  equity  out  of  any 
unpaid  money  which  might  become  due.  Tho 
rights  of  third  persons,  which  had  become  su- 
perior to  those  claiming  under  the  contractor, 
had  therefore  supervened,  and  the  owners,  in 
paying  them  afterwards,  were  yielding  to  th.lr 
equitable  obligations,  and  their  payment  of 
them  was  wholly  Involuntary.  Notwithstand- 
ing this,  the  true  equity  of  the  owners  in 
making  such  payment  rests,  in  my  view  of 
the  facts  and  the  statute,  entirely  upon  the 
above-quoted  clause  of  the  contract,  and  of 
the  action  of  the  owners  in  good  faith  there- 
under, and  because  of  that  view  this  opinion 
has  been  written.  This  controversy,  In  its 
form  at  law,  was  submitted  to  the  Passaic 
circuit  court  upon  an  agreed  statement  of 
facts,  which  a  subsequent  stipulation  between 
the  solicitors,  in  its  present  form,  has  enlarged, 
and  from  which  and  the  statements  of  the 
bill,  as  admitted  by  the  answer,  it  sufficiently 
appears  that  the  respondents  were  denied  the 
right  to  present  to  the  law  court  the  defense 
of  the  payment  of  said  orders  on  the  ground 
that  it  was  purely  an  equitable  defense.  The 
respondents  acquiesced  In  that  ruling,  and 
then  resorted  to  a  court  of  equity  to  obtain 
relief,  but,  If  their  decree  be  now  reversed, 
will  be  denied  It  In  both  jurisdictions.  Un- 
der the  submission  incorporated  In  the  bill  of 
complaint,  and  the  circumstances  in  which 
the  Jurisdiction  of  this  court  has  intervened, 
I  think  the  respondents  should  have  been  al- 
lowed the  benefit  of  the  feature  of  their  con- 
tract above  set  forth,  even  though  such  claim 
could  also  have  been  made  available  at  law, 
if  It  bad  been  Insisted  upon  against  the  ruling 
of  the  circuit  court  Therefore,  and  at  this 
late  day,  the  parties  should  not  be  turned 
around.  I  think  the  decree  below  should  be 
affirmed. 


(6i  N.  J.  i*  a») 

INHABITANTS  OP  TOWNSHIP  OF  BER- 
NARDS.  SOMERSET  COUNTY, 
et  al.  v.  ALLEN  et  al. 

SAME  v.  POST  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Feb.  28,  1898.) 

Constitutional  Law— Tax  Commissioners. 

Act  March  20,  1884,  provides  that  if  the 
local  boards  or  officers  of  incorporated  towns 
or  municipalities  neglect  or  fail  to  levy  the  tax- 
es tor  certain  srecified  purposes  of  local  gov- 
ernment, or  there  is  a  vacancy  in  the  local 
board  or  office,  it  shall  be  the  duty  of  the  gov- 


ernor to  appoint  and  commission  three  resident 
freeholders,  who  shall  assess  and  levy  such  tax- 
es for  such  sums  as  they  shall  deem  expedient 
Udd,  that  the  act  >n  so  far  as  it  attempts  to 
grant  authority  to  commissioners  appointed  by 
the  governor  to  levy  taxes,  is  unconstitutional, 
since  it  is  the  delegation  of  a  power  which  the 
legislature  may  confer  only  on  the  local  munici- 
pal bodies. 

Error  to  supreme  court. 

Certiorari  by  Anna  Sklnkle  Allen,  George 
B.  Post,  and  others  to  review  a  tax  levy 
made  by  the  Inhabitants  of  the  township  of 
Bernards,  Somerset  county.  From  judg- 
ments rescinding  a  part  of  the  levy  (31 
AtL  219),  the  township  brings  error.  Re- 
versed In  part 

R.  T.  Lindabury,  for  plaintiffs  In  error. 
Francis  B.  Marsh  and  Frank  B.  Allen,  for 
defendants  In  error. 

DEPUE,  J.  The  township  of  Bernards  was 
Incorporated  as  one  of  the  townships  of  this 
state,  with  all  the  rights,  privileges,  pow- 
ers, etc.,  given  and  granted  by  the  general 
township  act  of  1846  and  the  supplements 
thereto.  By  section  4  of  that  act  the  free- 
holders and  Inhabitants  who  are  qualified  to 
vote  at  town  meetings  were  given  full  power, 
and  were  directed  and  required  to  assemble 
and  bold  town  meetings  In  their  respective 
townships  at  the  places  designated  In  the 
act  By  section  8  the  persons  qualified  to 
vote  at  town  meetings  were  authorized  to 
make  and  ordain  such  regulations  and  by- 
laws as  the  majority  of  them  so  assembled 
should  from  time  to  time  Judge  necessary 
and  proper  for  certain  local  purposes.  Sec- 
tion 11  enacted:  "That  the  persons  quali- 
fied to  vote  at  town  meetings  shall  be  and 
they  are  hereby  empowered  at  their  annual 
meetings,  or  at  any  other  meeting  duly  held 
for  the  purpose,  to  vote,  grant  and  raise 
such  sum  or  sums  of  money  for  the  main- 
tenance and  support  of  the  poor,  the  build- 
ing and  repairing  of  pounds,  the  opening, 
making,  working  and  repairing  of  roads  and 
keeping  them  In  order,  In  such  townships  as 
are  authorized  to  repair  their  highways  by 
hire,  the  destruction  of  noxious  wild  animals 
and  birds,  for  running  and  ascertaining  the 
lines,  and  prosecuting  or  defending  the  com- 
mon rights  of  such  township,  and  for  other 
necessary  charges  and  legal  objects  and  pur- 
poses thereof,  as  are  or  shall  be  by  law  ex- 
pressly vested  in  the  inhabitants  of  the  sev- 
eral townships  of  this  state,  by  this  or  some 
other  act  of  the  legislature,  which  money 
so  voted  and  granted  shall  be  assessed,  lev- 
led  and  collected  by  the  same  persons,  In 
the  same  manner,  and  under  the  like  fees, 
fines  and  penalties  as  the  money  raised  in 
such  township  by  the  board  of  chosen  free- 
holders of  the  county  shall  be  assessed,  lev- 
ied and  collected,  and  at  such  times  and  In 
such  proportions  as  the  said  town  meetings, 
respectively,  shall  direct  and  appoint;  pro- 
vided, that  the  said  fines  and  penalties  shall 
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when  recovered  be  paid  to-  the  clerk  of  the 
said  township,  and  be  applied  to  the  use  of 
the  said  township,  In  such  manner  as  shall 
from  time  to  time  be  directed  and  appointed 
at  their  annual  meeting."  3  Gen.  St.  p.  3579. 
At  the  annual  town  meeting  of  the  inhab- 
itants of  Bernards  township  held  pursuant 
to  law  March  4, 1893,  the  sum  of  $1,200  was, 
by  a  vote  of  the  qualified  voters,  ordered  to 
be  raised  for  the  support  of  the  poor,  $4,000 
for  roads,  and  $500  for  removing  snow.  On 
application  to  the  governor,  pursuant  to  the 
provisions  of  an  act  passed  March  20,  1884, 
entitled  "An  act  to  provide  for  and  secure 
the  falsing  of  revenue  for  the  execution  of 
the  public  duties  of  maintaining  public 
schools,  preventing  the  destruction  of  prop- 
erty by  fire,  preserving  the  public  health, 
supporting  the  poor,  maintaining  police  and 
keeping  the  highways  and  streets  in  a  safe 
condition  for  public  use  within  the  limits  of 
Incorporated  cities,  towns  and  municipalities 
In  cases  where  the  local  or  municipal  au- 
thorities or  officers  fail  to  provide  for  the 
performance  of  such  duties"  (3  Gen.  St.  p. 
3411),  the  governor  appointed  three  persons, 
freeholders  and  residents  of  the  township, 
as  commissioners  of  taxation  for  the  said 
township.  The  commissioners,  In  pursuance 
of  the  authority  conferred  upon  them  In 
virtue  of  the  said  appointment,  made  a  new 
levy  of  taxes  under  the  provisions  of  the 
said  act,  and  resolved  to  levy  on  the  taxable 
property  in  the  township  $2,000  for  the  pro- 
tection and  maintenance  of  public  health, 
$2,300  for  the  maintenance  and  support  of 
the  poor,  $324  for  the  support  and  main- 
tenance of  a  police  force,  $14,000  for  keeping 
the  highways  and  streets  in  a  safe  condition 
for  public  use,  and  $1,700  for  the  expense  of 
assessing  and  collecting  such  taxes  and  to 
meet  deficiencies,  making  In  all  the  sum  of 
$21,124  In  lieu  of  the  sum  of  $5,700,  the  ag- 
gregate amount  of  appropriations  voted  at 
the  town  meeting,  and  fixed  a  percentage  of 
$1  per  $1,000  upon  the  valuation  of  taxable 
property  as  the  rate  of  taxation.  On  the 
hearing  of  the  certiorari,  the  supreme  court 
exscinded  so  much  of  the  levy  of  the  com- 
missioners as  exceeded  the  amounts  appro- 
priated by  the  town  meeting  for  supporting 
the  poor  and*  for  keeping  highways  in  a  safe 
condition,  on  the  ground  that  the  town  meet- 
ing had  performed  its  duty  In  relation  to  the 
poor  and  roads  of  the  township,  and  conse- 
quently the  commissioners,  under  the  statute 
referred  to,  had  no  power  to  levy  taxes  for 
those  purposes.  The  court  also  excluded  the 
levy  of  the  commissioners  for  the  support  of 
a  police  force,  for  the  reason  that  no  police 
force  had  been  established  In  the  township. 
The  court  allowed  the  levy  of  the  commis- 
sioners for  the  protection  of  public  health  to 
stand,  on  the  ground  that  It  was  the  duty 
of  the  voters  of  the  township  at  the  town 
meeting  to  provide  for  raising  funds  for 
these  purposes.  The  levy  of  the  commission- 
ers to  meet  the  expense  of  assessing  and  col- 


lecting the  taxes  Imposed  by  them,  and  to 
meet  deficiencies,  was  reduced  to  the  sum  of 
$200.  The  writ  of  certiorari  was  sued  out 
by  certain  taxpayers  of  the  township,  and 
the  township  authorities,  being  dissatisfied 
with  the  Judgment  of  the  supreme  court, 
prosecuted  this  writ  of  error.  The  claim  of 
the  plaintiffs  in  error  is  that  the  Judgment 
of  the  supreme  court  was  erroneous,  in  that 
the  taxes  levied  by  the  commissioners  were 
In  all  respects  within  the  powers  conferred 
on  the  commissioners  by  the  act  On  the 
argument  of  the  writ  of  error,  this  court,  of 
its  own  motion,  directed  that  the  case  should 
'  be  reargued  on  the  constitutionality  of  the 
act  of  1884,  and  the  case  was  accordingly  re- 
argued on  constitutional  grounds.  The  ma- 
terial parts  of  this  act  will  be  stated  pres- 
ently. A  preliminary  consideration  of  the 
source  of  the  power  of  taxation,  and  the 
principles  by  which  power  of  taxation  Is  con- 
trolled, will  be  serviceable. 

Under  the  Norman  kings  of  England,  the 
right  to  tax  to  obtain  money  for  public  uses 
was  vested  In  the  king,  and  was  exercised  by 
him  at  his  own  will.  The  money  directed  by 
him  to  be  raised  was  assessed  on  persons  or 
property  by  the  officers  of  the  exchequer, 
collected  by  the  sheriff,  and  paid  Into  the 
exchequer.  The  expenses  of  foreign  wars 
increased  the  burden  of  taxation  upon  the 
English  people,  and,  taxes  becoming  so  on- 
erous, there  was  resistance,  and,  by  force, 
the  power  of  taxation  was  renounced  by  the 
crown,  and  conceded  to  the  people.  This 
result  was  accomplished  by  several  charters 
granted  by  the  crown.  Not  the  earliest,  but 
the  most  conspicuous,  of  the  early  conces- 
sions In  this  respect,  was  the  Great  Charter 
granted  by  King  John.  By  this  charter  and 
others  that  followed  it  the  renunciation  of 
the  right  of  taxation  was  given  to,  and  the 
right  of  taxation  conferred  upon,  the  people. 
In  the  charter  of  the  ninth  year  of  Henry 
III.  the  grant  in  the  first  chapter  1b  express- 
ed In  these  terms:  "We  have  granted  also 
and  given  to  all  the  freemen  of  our  realm, 
for  us  and  our  heirs  forever,  these  liberties 
underwritten,  to  have  and  to  hold,  to  them 
and  their  heirs  forever."  By  the  confirma- 
tion of  the  Charter  of  Liberties  of  English- 
men, granted  by  25  Edw.  I.,  which,  as  was 
said  by  Sir  Edward  Coke,  "is  but  an  ex- 
planation of  this  branch  of  Magna  Cbarta" 
(2  Co.  Inst  59),  It  was  granted  as  well  to  the 
archbishops,  etc.,  and  also  to  the  earls,  etc., 
and  "to  all  the  communallty  of  the  land,  that 
for  no  business  henceforth  we  shall  take 
such  manner  aids,  talks  nor  prizes  but  by 
the  common  assent  of  the  realm."  By  a  lat- 
er grant,  contained  in  the  Statute  de  Tal- 
laglo  non  Concedendo,  passed  in  the  thirty- 
fourth  year  of  Edward  I.,  it  was  expressly 
granted  that  "no  tallage  or  aid  shall  be  tak- 
en or  levied  by  us  or  our  heirs  in  our  realm 
without  the  good  will  and  assent  of  arch- 
bishops, bishops,  earls,  knights,  burgesses  and 
other  freemen  of  the  land."     Sir  Edward 
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Coke,  In  his  comment  upon  this  statute,  says 
"that  the  word  'tallaglum'  Is  a  general  word, 
and  doth  Inclnde  all  subsidies,  taxes,  tenths, 
fifteenths,  impositions,  and  other  burdens  or 
charge  put  or  set  upon  any  man."  2  Co. 
Inst.  533.  By  the  charter  In  the  twenty- 
eighth  year  of  Edward  I.,  which  was  a  con- 
firmation of  previous  charters,  It  is  recited 
that  "forasmuch  as  the  articles  of  the  Great 
Charter  of  Liberties  and  of  the  Charter  of 
the  Forest,  the  which  King  Henry,  father  of 
our  king  that  now  Is,  granted  to  his  people 
for  the  weal  of  the  realm,  have  not  been 
heretofore  observed  and  kept  because  there 
was  no  punishment  executed  upon  them, 
which  offended  against  the  points  of  the 
charters  before  mentioned,  our  lord,  the  king, 
hath  again  granted,  renewed  and  confirmed 
them  at  the  request  of  his  prelates,  earls," 
etc.,  "assembled  in  parliament,"  etc.,  "and 
hatb  ordained  and  enacted  and  established 
certain  articles,  against  all  them  that  offend 
contrary  to  the  points  of  the  said  charters 
or  any  part  of  them  or  that  In  anywise 
transgress  them  In  the  form  that  ensueth; 
that  Is  to  say,  that  from  henceforth  the 
Great  Charter  of  the  Liberties  of  English- 
men, granted  to  all  the  communality  of  the 
realm,"  etc.,  "shall  be  observed,  kept  and 
maintained  In  every  point,"  etc.  Sir  Edward 
Coke's  comment  on  this  charter  Is  that  "here 
'commune'  is  taken  for  'people,'  so  as  'tout 
le  commune'  is  taken  here  for  'all  the  peo- 
ple'; and  this  is  proved  by  the  sense  of  the 
words,  for  Magna  Charta  was  not  granted  to 
the  commons  of  the  realm,  but  generally  to 
all  the  subjects  of  the  realm,  to  those  of  the 
clergy  and  those  of  the  nobility  and  to  the 
commons  also,  and  that  'commune'  In  this 
place  signtfleth  'people.'  ••  *  So,  'a  la 
commune'  here  signlfieth,  not  to  the  com- 
mons of  the  realm,  but  to  the  people  of  the 
whole  realm."  2  Co.  Inst.  540.  Though  by 
these  concessions  the  right  of  taxation  was 
vested  In  the  people  of  England,  a  legislative 
power  was  essential  to  a  grant  of  money, 
and  for  providing  the  means  by  which  mon- 
eys so  granted  should  be  raised  by  taxation; 
but  this  legislative  function  was  exercised 
In  parliament  In  a  manner  not  In  the  ordi- 
nary course  of  legislation.  The  house  of 
commons,  as  the  representatives  of  the  peo- 
ple, always  claimed,  and  still  does  claim, 
successfully,  the  exclusive  right  to  originate 
money  bills,  reducing  the  house  of  lords  to 
the  alternative  of  passing  or  rejecting  such 
bills  sent  up  to  it  by  the  house  of  commons 
for  their  consideration. 

The  right  of  the  popular  branch  of  the  gov- 
ernment to  originate  and  adopt  measures  for 
providing  revenue  for  public  purposes  was 
asserted  by  the  colonial  assembly  as  early 
as  1748.  Acts  had  been  passed  granting 
money  for  the  use  of  the  colony,  to  give  ef- 
fect to  which  an  act  was  necessary  to  settle 
the  quotas  of  the  respective  counties.  Such 
an  act  was  passed  by  the  house  of  assembly, 
and  sent  to  the  council.    The  council  made 


amendments  to  the  MIL  The  bouse  of  as- 
sembly rejected  the  amendments,  and  sent 
a  message  to  the  council  unanimously  refus- 
ing to  confer,  with  a  resolution  that  the 
council  had  no  right  to  amend  any  money 
bill  whatever,  and  therefore  they  (the  as- 
sembly) do  reject  the  said  amendments,  and 
adhere  to  the  bills  as  passed  by  the  assem- 
bly, and  that  the  house  looks  upon  their 
amending  the  said  bills  to  be  a  manifest  In- 
fringement upon  the  rights  and  privileges  of 
this  house  and  those  whom  they  represent. 
To  a  message  from  the  governor,  represent- 
ing the  great  need  of  the  means  of  carrying 
on  the  goverpment,  and  expressing  a  desire 
for  concord  and  unity  In  the  deliberations  of 
the  two  houses,  the  assembly  returned  an 
address  stating  that  they  had  passed  several 
bills  for  that  purpose,  and  sent  them  to  the 
council  for  their  concurrence;  that  the  coun- 
cil took  upon  themselves  the  liberty  of 
amending  them,  which  was  an  Infringement 
upon  the  privileges  of  this  house  and  the  lib- 
erties of  the  people,  by  depriving  them  of 
the  natural  rights  of  his  majesty's  subjects, 
of  being  taxed  In  such  a  manner  as  they  like 
best.  This  controversy  continued,  leaving 
the  government  without  adequate  support 
for  nearly  four  years,  until  the  session  of 
February  11,  1752,  when  the  council  passed 
the  bill  sent  up  by  the  house  of  assembly. 
N.  J.  Archives  (1st  Series)  Vol.  16,  pp.  22,  201, 
218,  256,  352,  357.  The  privilege  thus  assert- 
ed by  the  house  of  assembly  was  conceded 
during  the  colonial  period,  and  was  embod- 
ied In  section  6  of  the  constitution  of  1776, 
in  these  words:  "That  the  council  shall  also 
have  power  to  prepare  bills  to  pass  into  lawB, 
and  have  other  like  powers  as  the  assembly, 
and  In  all  respects  to  be  a  free  and  independ- 
ent branch  of  the  legislature  of  this  colony, 
save  only  that  they  shall  not  prepare  or  al- 
ter any  money  bill,  which  shall  be  the  priv- 
ilege of  the  assembly."  Const  1776,  f  6. 
This  provision  stands  In  our  present  consti- 
tution in  a  modified  form,  as  follows:  "All 
bills  for  raising  revenue  shall  originate  in 
the  house  of  assembly,  but  the  senate  may 
propose  or  concur  with  amendments  as  on 
other  bills,"  which  Is  substantially  the  same 
as  section  7,  art  1,  of  the  constitution  of  the 
United  States. 

As  already  observed,  the  right  of  taxation 
is  vested  in  the  people;  but  legislation  is 
necessary  to  exercise  the  right  of  taxation. 
Under  our  form  of  government  this  legisla- 
tive power  Is  vested  (in  the  first  Instance)  in 
the  legislature  of  the  state.  The  legislature, 
In  the  exercise  of  its  sovereign  power,  may 
confer  upon  the  minor  political  subdivisions 
of  the  state  (which  are  merely  instrumentali- 
ties for  the  better  administration  of  the  gov- 
ernment in  matters  of  local  concern)  power 
to  impose  and  levy  local  rates  (taxes  and  as- 
sessments to  provide  the  revenue  by  which 
municipal  expenses  are  borne  and  debts  and 
liabilities  paid),  on  the  principle  that  for  local 
purposes  the  local  authorities  are  the  repre- 
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sentatives  of  the  people.  The  powers  con- 
ferred on  boards  of  chosen  freeholders  In  the 
counties,  and  upon  other  political  subdivi- 
sions, such  as  cities,  towns,  townships,  etc., 
are  instances  in  which  this  legislative  power 
is  conferred  upon  minor  subdivisions  of  the 
state.  The  townships  from  an  early  period 
were  accustomed  to  regulate  their  local  af- 
fairs, and  provide  means  for  local  purposes, 
by  a  vote  of  the  inhabitants  assembled  In 
town  meeting;  probably,  In  the  first  instance, 
without  statutory  authority.  The  tax  act 
passed  In  1686,  entitled  "An  act  for  rates  for 
highways,"  recites  "that  as  there  is  no  pro- 
vision yet  made  for  empowering  the  respec- 
tive inhabitants  of  each  town  or  hamlet  to 
make  assessments  or  rates  or  defraying  the 
charge  of  the  same,"  and  enacts  "that  it 
shall  be  lawful  for  the  inhabitants  of  each 
town  or  hamlet,"  etc.,  "to  meet  together  and 
choose  five  of  their  inhabitants,  who  shall 
have  power  to  make  such  rates  and  taxes  for 
making  and  maintaining  all  highways,  bridg- 
es, landings  and  ferries  as  are  laid  out,  and 
also  for  defraying  all  public  charges  within 
their  respective  limits;  the  said  rates  and 
taxes  to  be  confirmed,  approved  and  amended 
by  the  quarter  sessions,  and  collected  by  a 
constable  by  a  warrant  issued  by  some  Jus- 
tice of  the  peace."  The  act  also  provides 
"that  the  persons  so  to  be  chosen  shall  have 
power  to  make  such  orders  touching  and  con- 
cerning fences  as  they  shall  see  meet  for 
the  good  of  the  respective  towns  and  ham- 
lets." Learn.  &  Spic.  294.  By  an  act  passed 
January  26,  1716  (17),  the  freeholders  and  in- 
habitants, householders  of  every  town,  di- 
vision, precinct,  and  district  within  the  sev- 
eral counties  of  the  province,  were  authoriz- 
ed to  meet  on  a  day  mentioned  yearly  and 
every  year,  and,  by  plurality  of  vote,  choose 
one  assessor  and  one  collector  for  the  town, 
division,  precinct,  or  district  for  which  they 
are  chosen,  for  the  ensuing  year.  Allison's 
Laws,  33.  By  the  act  of  June  28,  1766,  it 
was  enacted  that  no  person  or  persons  except 
in  towns  corporate  should  have  the  privilege 
to  give  his  or  their  voice  or  vote  at  any  town 
meeting  for  electing  any  town  or  precinct 
officer  or  officers  or  other  business  to  be  done 
or  transacted  at  any  town  meeting,  unless 
the  person  offering  such  vote  Is  a  freeholder, 
a  tenant  for  years,  or  householder  and  resi- 
dent in  such  township  or  precinct  Allison's 
Laws,  288.  The  act  passed  February  21, 
1796,  embodied  the  several  statutes  relating 
to  townships  in  a  general  act,  which  is  sub- 
stantially our  present  act  It  constituted 
the  Inhabitants  of  every  township,  precinct 
and  ward  a  body  politic  and  corporate,  by 
certain  names  mentioned.  The  freeholders 
and  inhabitants  qualified  to  vote  were  requir- 
ed to  assemble  at  town  meetings  at  a  speci- 
fied time,  and  were  authorized  to  elect  offi- 
cers for  their  government  and  to  make  and 
ordain  such  regulations  and  by-laws  as  the 
majority  of  them  so  assembled  should  Judge 
necessary  and  proper. for  certain  local  pur- 


poses. The  eleventh  section  of  that  act  con- 
ferred upon  the  qualified  voters  of  the  town- 
ship at  such  town  meetings  the  right  to  vote 
and  grant  money  for  specified  local  purposes. 
The  eighth  section  of  our  present  act  is  in 
all  material  respects  a  copy  of  section  11  of 
the  act  of  1798  (Pat  Laws,  276;  Rev.  Laws. 
332).  The  legislation  Just  referred  to  con- 
stituted the  qualified  voters  of  the  townships 
assembled  In  town  meeting  the  legislative 
body  by  which  the  affairs  of  the  township 
were  administered,  and  invested  the  town 
meeting  with  power  to  appropriate  and  raise 
moneys  by  taxation  for  local  purposes. 

Except  as  the  legislature  of  the  state  may 
confer  upon  political  divisions  powers  to 
legislate  and  to  provide  revenue  for  defraying 
the  expenses  of  the  local  governments,  It  has 
no  power  to  delegate  the  power  of  taxation 
to  ministerial  officers  or  to  another  depart- 
ment of  the  government  Cooley,  Taxn.  47; 
25  Am.  &  Eng.  Enc.  Law,  79-186.  It  may 
provide  for  the  appointment  of  officers  and 
other  persons  to  assess  and  collect  taxes,  but 
the  essential  power  of  taxation,  which  is  the 
power  to  levy  a  tax,  is  incapable  of  being 
delegated  by  the  legislature.  Every  system 
of  taxation  consists  of  two  parts,— one  the 
levying  of  taxes,  the  imposition  of  taxes  on 
persons  or  property;  the  other,  the  assess- 
ment and  collection  of  taxes.  The  first  is  a 
legislative  function,  controlled  by  constitu- 
tional prescriptions;  the  other— the  assess- 
ment and  collection  of  taxes— is  mere  machin- 
ery by  which  the  legislative  purpose  is  ef- 
fectuated. Whether  taxes  shall  be  assessed 
and  collected  by  officers  elected  by  the  peo- 
ple, called  "assessors"  and  "collectors,"  or 
by  officers  holding  office  under  some  other 
authority,  is  left  to  legislative  discretion. 
Trustees  of  Public  Schools  v.  City  of  Tren- 
ton, 30  N.  J.  Eq.  668-678.  "The  legislature 
must  prescribe  the  rule  under  which  taxation 
shall  be  laid,  and  originate  the  authority  un- 
der which  -taxing  officers  assess  and  collect 
the  taxes.  It  need  not  prescribe  all  the  de- 
tails or  fix  with  precision  the  sum  to  be  rais- 
ed. If  the  rule,  is  prescribed  which  in  its 
administration  works  out  the  result  that  is 
sufficient;  but  to  refer  the  making  of  the  rule 
to  another  authority  would  be  in  excess  of 
legislative  power.  To  leave  to  a  state  offi- 
cer or  board  the  power  to  determine  wheth- 
er a  tax  should  be  laid  for  the  current  year, 
or  at  what  rate,  or  upon  what  property,  pre- 
scribes no  rule  and  originates  no  authority. 
It  merely  attempts  to  empower  some  other 
tribunal  to  prescribe  a  rule,  and  set  in  mo- 
tion the  tax  machinery.  This  is  clearly  in- 
competent."    Cooley,  Taxn.  p.  60. 

The  legislature,  having  prescribed  a  rule  of 
taxation,  may  intrust  the  assessment  and 
collection  of  taxes  in  conformity  with  pre- 
scribed rules  to  officers  appointed  by  other 
authority.  The  acts  providing  for  taxation 
of  railroads  and  canals  are  precedents  of 
this  import  The  legislature  prescribed  that 
certain  designated  property  of  these  corpo- 
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rations  should  be  taxed  at  an  assessed  val- 
uation at  an  annual  state  tax  of  one-half 
of  1  per  cent.  The  valuation  of  the  prop- 
erty with  respect  to  which  taxes  were  im- 
posed, and  the  computation  of  the  amount 
of  taxation  thereon,  were  matters  commit- 
ted to  a  state  board  of  assessors  appointed 
by  the  governor.  The  legislature,  in  this 
instance,  prescribed  the  rule  by  which  taxa- 
tion should  be  made,  and  committed  to  the 
state  officers  the  ministerial 'duties  of  ascer- 
taining, by  valuation,  computation,  and  as- 
sessment, the  amount  of  tax  to  be  paid  by 
these  companies.  8  Gen.  St.  pp.  3322,  3324, 
3334.  The  act  establishing  a  state  board 
for  the  equalization,  revision,  and  enforce- 
ment of  taxation,  the  members  of  which  are 
appointed  by  the  governor,  Is  of  the  same 
character.  This  act  does  not  confer  upon 
these  commissioners  the  power  to  originate 
taxation.  The  duty  of  the  board  consists  In 
an  examination  Into  the  administration  of 
the  laws  regulating  the  assessment  of  taxes, 
In  order  to  secure  the  equalization,  revision, 
and  enforcement  of  taxation  as  prescribed 
by  law,  with  power  to  direct  assessors  and 
other  taxing  officers  to  make  a  reassessment 
of  taxation,  so  that  the  same  may  conform 
to  constitutional  or  other  legal  rules.  8  Gen. 
St  p.  3344.  The  statute  (3  Gen.  St  p.  3404 
pi.  647)  which  empowers  the  court  on  cer- 
tiorari to  revise  and  correct  taxes  and  make 
a  new  assessment  is  of  like  Import.  It  con- 
fers upon  the  court  no  power  to  tax.  It 
simply  requires  the  court,  under  its  own 
rules,  to  correct  and  amend  an  assessment 
of  taxes  brought  up  by  certiorari,  so  that 
It  may  conform  to  the  laws  In  virtue  of 
which  the  taxation  was  imposed,  and  to 
ascertain  and  determine  for  what  sum  such 
person  or  property  was  legally  liable  to  tax- 
ation. 25  Am.  &  Hng.  Enc.  Law,  81,  note  2. 
But  the  essential  power  of  taxation— the 
power  to  levy  a  tax— cannot  be  delegated  by 
the  legislature.  In  Hance  v.  Sickles,  24  N. 
J.  Law,  125,  the  supreme  court  held  that  a 
resolution  of  a  town  meeting  to  raise  for 
general  township  expenses  as  much  as  the 
township  committee  should  direct,  "ways 
and  means  left  to  the  committee,"  was  ille- 
gal as  a  delegation  of  the  taxing  power 
which  the  town  meeting  could  not  delegate 
or  transfer  to  the  township  committee  or 
any  other  officer.  In  Wharton  v.  Koster, 
38  N.  J.  Law,  308,  It  was  decided  that  a  vote 
of  the  town  meeting  "for  notes  and  bonds  to 
be  left  to  the  town  committee"  was  illegal. 
It  appeared  In  that  case  that  there  were 
outstanding  notes  and  bonds  made  by  the 
township.  The  court  held  that  If  the  vote 
of  the  town  meeting  had  authorized  the 
raising  of  money  to  pay  such  notes,  leaving 
the  calculation  of  the  amount  to  the  com- 
mittee, as  the  amount  ordered  to  be  raised 
could  be  made  certain  by  mere  computation, 
the  action  of  the  town  meeting  would  have 
been  legal,  but  that  a  resolution  to  leave  the 
amount  to  be  raised  in  the  discretion  of  the 


town  committee  was  unauthorized.  In  Mun- 
day  v.  Rahway,  43  N.  J.  Law,  339-347,  an 
act  by  which  the  court  was  required  to  de- 
termine what  rate  of  taxation  could  be  im- 
posed on  a  corporation  without  injury  to  the 
interests  of  its  creditors  was  held  to  be  in- 
valid, on  the  ground  that  it  conferred  upon 
the  courts  a  purely  legislative  function. 
These  decisions  are  precedents  in  our  own 
courts  affirming  the  want  of  power  in  the 
legislative  body  In  which  the  power  of  taxa- 
tion is  vested  to  delegate  the  authority  to 
others  to  determine  in  its  Judgment  or  dis- 
cretion the  amount  to  be  raised  by  taxation. 
The  first  section  of  the  act  under  consid- 
eration provides  that  in  case  the  local  boards 
or  officers  shall  neglect  or  fail  to  levy  the 
taxes  specified  in  section  5  of  the  act  or 
there  be  a  vacancy  in  the  local  boards  or 
officers,  or  the  boards  or  officers  have  not 
commenced  the  assessment  or  valuation  of 
property  for  taxation,  or  the  said  taxes  have 
not  been  levied  at  the  time  required  by  law, 
it  shall  be  the  duty  of  the  governor,  upon 
notice  to  the  local  authorities,  to  appoint 
and  commission  three  freeholders,  who  shall 
be  residents  of  such  city,  town,  or  munici- 
pality, to  be  known  as  "commissioners  of 
taxation,"  whose  duty  it  should  be,  under 
the  authority  of  the  act,  to  assess  and  levy 
the  taxes  specified  In  section  5,  and  to  dis- 
charge all  other  duties  therein  required.  It 
does  not  appear  In  the  case  that  the  assessor 
elected  for  the  township  had  vacated  his 
office;  but  It  was  admitted  by  counsel  on 
the  argument  that  the  assessor  had  resigned, 
and  it  will  be  assumed  for  present  purposes 
that  there  was  a  vacancy  in  that  office,  and 
that  the  appointment  of  commissioners  was 
made  on  the  two  grounds  that  the  town- 
ship authorities  (that  is,  the  town  meeting 
of  the  township)  had  not  made  adequate 
provision  for  taxation  for  the  purposes  men- 
tioned in  the  fifth  section  of  the  act  and 
that  there  was  also  a  vacancy  in  the  office 
of  assessor.  The  fifth  section,  which  defines 
the  duties  of  these  commissioners,  and  pre- 
scribes the  powers  conferred  upon  them,  en- 
acts that  the  commissioners  "shall  have  pow- 
er to  levy  taxes  for  such  sums  as  they  shall 
deem  expedient  for  the  following  and  no 
other  purposes:  (1)  For  the  support  of  pub- 
lic schools  and  the  repair  of  school  houses; 
(2)  for  protecting  property  within  such  city, 
town  or  municipality  from  fire;  (3)  for  the 
protection  and  maintenance  of  the  public 
health  within  such  city,  town  or  municipal- 
ity; (4)  for  the  maintenance  and  support  of 
the  poor;  (5)  for  the  support  and  mainte- 
nance of  a  police  force  within  such  city, 
town  or  municipality;  (8)  for  keeping  the 
highways  and  streets  within  the  limits  of 
such  city,  town,  or  municipality  In  a  safe 
condition  for  public  use;  (7)  for  the  ex- 
penses of  assessing  and  collecting  the  taxes 
levied  under  this  act,  and  in  addition  there- 
to a  sum  to  meet  deficiencies  not  exceeding 
ten  per  cent  of  the  sums  required  to  be 
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raised  for  the  above  stated  purposes."  The 
objects  enumerated  In  this  section  for  which 
these  commissioners  were  authorized  to  levy 
taxes— support  of  publio  schools,  repairs  of 
school  houses,  protecting  property  from  fire, 
protecting  the  public  health,  support  of  the 
poor,  maintenance  of  a  police  force,  and 
the  repair  of  highways  and  streets— comprise 
a  large  part  of  the  duties  of  municipal  gov- 
ernments, for  defraying  the  cost  and  ex- 
penses of  which  the  local  power  of  taxa- 
tion is  exercised;  and  the  act,  by  Its  terms, 
applies  to  all  Incorporated  cities,  towns,  and 
municipalities.  The  expenditures  annually 
for  these  purposes  In  the  cities,  towns,  and 
municipalities  In  which  the  act  applies  are 
very  large,  and  the  authority  to  make  ap- 
propriations for  these  purposes,  and  levy 
taxes  therefor,  Independent  of  this  act,  was 
lodged  In  the  local  municipal  government. 

This  act  does  not  purport  in  any  sense  to 
confer  on  local  municipal  bodies  powers  of 
taxation.  Its  legal  effect  is  to  delegate  the 
powers  mentioned  in  the  act  to  three  per- 
sons appointed  by  the  governor.  In  making 
this  delegation,  the  legislature  prescribed 
no  rule  by  which  the  taxation  should  be 
laid.  The  power  conferred  upon  the  com- 
missioners was,  In  express  words,  the  "pow- 
er to  levy  taxes,"  with  no  prescription  or  lim- 
itation, except  that  the  taxes  levied  for  any 
one  year  for  all  purposes  should  not  exceed 
1%  per  cent.,  and  commits  to  the  judgment 
and  discretion  of  the  commissioners  the 
right  to  determine  whether  taxes  for  the 
purposes  mentioned  should  be  laid,  and  at 
what  rate  and  upon  what  property,  as  they 
might  deem  expedient  Plainly,  the  scheme 
of  taxation  devised  by  this  act  is  a  delega- 
tion of  the  power  of  taxation.  A  decision 
which  would  sustain  this  legislative  action 
would  antagonize  fundamental  principles  of 
constitutional  law,  and,  in  effect,  overrule 
Hance  v.  Sickles,  Wharton  v.  Koster,  and 
Munday  v.  Rahway,  above  cited.  In  this 
respect  the  act  is  unconstitutional.  Some  of 
the  sections  provide  for  the  performance  of 
mere  ministerial  duties  in  the  assessment  of 
taxes,— duties  which  the  legislature,  having 
perfected  a  scheme  of  taxation,  may  dele- 
gate to  other  persons.  Whether  these  sec- 
tions can  be  separated  from  the  main  pro- 
visions of  the  act,  and  sustained,  as  in  them- 
selves an  exercise  of  competent  legislative 
authority,  within  the  doctrine  laid  down  by 
this  court  In  Johnson  v.  State,  69  N.  J.  Law, 
536,  87  Atl.  949,  need  not  be  decided  In  this 
case.  The  writ  of  certiorari  was  allowed 
on  condition  that  taxes  assessed  In  compli- 
ance with  the  vote  of  the  town  meeting 
should  first  be  paid,  and  the  same  over- 
paid, and  persons  assessed  for  such  taxes 
have  not  taken  out  writs  of  error,  and  no 
reason  appears  on  this  record  which  would 
present  that  question  for  decision.  The  re- 
sult '  is  that  the  Judgment  of  the  supreme 
court,  In  so  far  as  It  sustains  the  assessment 
of  taxes  voted  at  the  town  meeting,  should: 
39A.-46 


be  affirmed,  and,  with  respect  to  the  assess- 
ment of  taxes  beyond  the  amount  so  voted, 
it  should  be  reversed. 


(U  n.  J.  u  to) 
CLIFFORD  v.  STATBJ. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

Feb.  28,  1898.) 

Criminal  Law— Harmless  Kkhor— Examination 

op  Juboiu 

L  When,  upon  a  writ  of  error  in  a  criminal 
case,  the  plaintiff  in  error  procures  to  be  return- 
ed the  "entire  record  of  the  proceedings,"  as  per- 
mitted by  the  supplement  to  the  criminal  pro- 
cedure act,  approved  May  9,  1884  (1  Gen.  St.  p. 
1154,  par.  170),  quaere,  whether  the  reviewing 
court  should  reverse  for  an  error  which,  if  all 
the  proceedings  were  not  before  it,  the  court 
would  pronounce  capable  of  prejudicing  the  ac- 
cused in  maintaining  his  defense  on  the  merits, 
but  which  is  shown  by  the  proceedings  before  it 
not  to  have  had  any  prejudicial  effect. 

2.  When  a  juror  was  called  to  the  book,  coun- 
sel for  the  accused  proposed  to  ask  him  certain 
Questions,  and  stated  that  his  purpose  was  to 
elicit  information,  so  that  the  right  of  peremp- 
tory challenge  might  be  intelligently  used.  No 
challenge  had  been  interposed,  and  it  was  not 
prosed  to  swearthe  juror  as  upon  challenge  made, 
flrfd,  that  the  trial  court  rightly  refused  to  permit 
the  juror  to  be  thus  interrogated. 

(Syllabus  by  the  Court.) 

Error  to  supreme  court. 

Edward  Clifford  was  convicted  of  murder 
In  the  first  degree,  and  brings  error.  Af- 
firmed. 

William  T.  Hoffman  and  Allen  L.  McDer- 
mott,  for  plaintiff  In  error.  Charles  H.  Win- 
field,  for  the  State. 

MAGIB,  a  J.  This  writ  of  error  brings  be- 
fore us  the  judgment  of  the  supreme  court 
affirming  the  conviction  of  plaintiff  In  error 
in  the  Hudson  county  oyer  and  terminer  of 
the  crime  of  murder  in  the  first  degree.  87 
Atl.  1101. 

Plaintiff  In  error  has  caused  to  be  returned 
with  the  writ  what  the  Judges  of  the  oyer 
and  terminer  certify  to  be  the  entire  record 
of  the  proceedings  had  upon  his  trial.  There- 
upon, and  notwithstanding  that  counsel  for 
plaintiff  In  error  have  not  urged  it  In  their 
argument,  this  court  deems  Itself  compelled 
by  the  legislative  mandate  contained  in  the 
supplement  to  the  criminal  procedure  act, 
approved  May  9, 1894  (1  Gen.  St  p.  1164,  par. 
170),  to  consider  and  adjudge  whether  it  ap- 
pears therefrom  that  plaintiff  In  error  suf- 
fered manifest  wrong  or  injury,  whether  by 
rejection  of  testimony,  or  in  the  charge  made 
to  the  jury,  or  in  the  denial  by  the  oyer  of 
any  matter  which  was  matter  of  discretion, 
or  upon  the  evidence  adduced  at  the  trial. 
Since  the  adjudication,  which  the  legislature 
thus  requires  this  court  to  make  whenever 
a  convicted  criminal  presents  us  with  such 
a  return,  in  this  case  Involves  momentous 
consequences  to  the  plaintiff  In  error,  we 
have  given  it  the  consideration  which  Its 
Importance  to  him  and  to  the  public  requires 
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The  result  of  this  consideration  has  been  the 
conviction,  on  the  part  of  every  member  of 
the  court,  that  plaintiff  in  error  suffered  no 
wrong  or  injury  whatever  In  any  of  the  re- 
spects included  in  the  act  of  May  9,  1894, 
and  that  the  verdict  finding  him  to  have 
been  guilty  of  the  crime  of  murder  in  the 
first  degree  was  the  only  verdict  which  could 
have  been  properly  rendered. 

Counsel  for  plaintiff  In  error  have,  how- 
ever, urged  upon  our  consideration  various 
alleged  errors,  assigned  by  them  upon  admis- 
sion or  rejection  of  testimony  at  the  trial 
and  upon  the  charge  of  the  court  A  ques- 
tion of  grave  importance  is  thereby  sug- 
gested. Before  the  adoption  of  the  supple- 
ment to  the  criminal  procedure  act  above 
referred  to,  a  court  reviewing  by  writ  of  er- 
ror a  conviction  In  a  criminal  case  was  limit- 
ed to  the  consideration  of  errors,  pointed  out 
by  proper  assignments,  either  In  the  record 
or  in  such  occurrences  at  the  trial  as  were 
disclosed  by  bills  of  exceptions  allowed  by 
the  trial  court.  Nor  were  all  such  errors, 
even  If  obvious,  to  be  made  the  ground  of 
a  reversal  of  a  criminal  judgment,  for,  since 
the  passage  of  the  supplement  to  the  act  en- 
titled "An  act  regulating  proceedings  and 
trials  in  criminal  cases,"  approved  April  16, 
1846,— the  supplement  having  been  approved 
April  3,  1855  (Laws  1855,  p.  648) —the  re- 
viewing court  was  expressly  prohibited  from 
reversing  a  judgment  of  this  sort  for  any 
error  except  such  as  had  or  might  have  prej- 
udiced the  accused  In  maintaining  his  de- 
fense on  the  merits.  The  pertinent  section 
of  the  supplement  of  1855  has  remained  in 
force,  and  is  now  section  89  of  the  criminal 
procedure  act  1  Gen.  St  p.  1188.  It  Is  un- 
necessary to  refer  to  the  numerous  cases  in 
which,  under  this  legislation,  reviewing 
courts  have  declined  to  interfere  with  crim- 
inal convictions  for  errors  which  had  not 
prejudiced,  and  could  not  have  prejudiced, 
the  accused  In  his  defense  on  the  merits. 
But  it  Is  obvious  that  In  some  cases  in  which 
an  error  had  occurred  which  might  have 
been  of  prejudicial  effect  to  the  defense  on 
the  merits,  It  was  not  in  the  power  of  the 
court  of  review  to  determine  whether  or  not 
such  prejudicial  effect  had  been  produced, 
because  the  whole  case  was  not  before  It 
but  only  the  case  disclosed  in  the  record  and 
in  the  bills  of  exceptions.  By  the  provisions 
of  the  supplement  of  May  9,  1894,  before 
cited,  our  criminal  procedure  act  is  so  amend- 
ed that  a  person  convicted  of  crime  may  by 
writ  of  error  bring  before  the  reviewing 
court  the  whole  proceedings  at  the  trial. 
When  he  does  so,  the  question  at  once  arises 
whether  It  Is  to  be  deemed  the  legislative 
intent  that  he  may  avail  himself  of  errors 
which  might  have  been  prejudicial  to  a  mer- 
itorious defense,  if  the  reviewing  court,  on 
considering  the  whole  proceedings,  finds  that 
such  error  cannot  have  been  thus  prejudi- 
cial. •  It  would  seem  to  border  on  the  absurd, 
to  suppose  that  it  was  Intended  that  a  re- 


viewing court,  upon  which  is  now  cast  the 
grave  duty  of  adjudging  upon  the  whole  pro- 
ceedings, were  yet  to  be  bound  to  reverse  for 
an  error  which,  if  the  whole  proceedings 
were  not  before  it  might  be  considered  to 
have  been  prejudicial  to  a  meritorious  de- 
fense, but  which,  when  the  whole  proceed- 
ings are  considered,  is  discovered  to  be  in- 
capable of  producing  such  a  result  This 
question  was  not  presented  by  counsel  for 
the  state,  nor  argued,  and  will  not,  therefore, 
be  determined.  It  is  mentioned  solely  to 
avoid  appearing  to  decide  it  by  proceeding 
to  consider  the  matter  presented  by  the  bills 
of  exception  and  pressed  in  argument. 

Among  the  matters  presented  by  the  ar- 
guments of  counsel  for  plaintiff  in  error,  one 
is  to  be  noticed  which  does  not  seem  to  have 
been  presented  to  the  supreme  court  It 
arises  upon  an  exception  allowed  under  the 
following  circumstances:  When  a  juror  was 
called,  counsel  for  the  accused  proposed  to 
put  to  him  the  following  questions,  viz.: 
"Were  you  acquainted  with  Mr.  Watson,  the 
deceased?"  "Are  you  acquainted  with  the  of- 
ficers of  the  West  Shore  Railroad  or  any  of 
them?'  "Have  you  any  personal  or  business 
relations  with  the  West  Shore  Railroad,  or 
with  any  officer  or  employe  thereof?"  "Are 
you  employed  by  any  railroad  company  In 
this  state?"  At  the  time  this  course  of  pro- 
cedure was  proposed,  the  indictment  had  dis- 
closed that  the  prisoner  was  charged  with 
the  murder  of  William  C.  Watson.  It  did 
not  then,  but  did  afterwards,  Appear  that 
Mr.  Watson,  at  the  time  of  his  killing,  was  a 
division  superintendent  of  the  West  Shore 
Railroad  Company.  When  counsel  proposed 
to  propound  these  questions  to  the  juror,  no 
challenge  of  any  kind  had  been  interposed, 
and  counsel  stated  the  purpose  of  the  ques- 
tions to  be  to  elicit  information  for  counsel, 
"so  that  the  right  of  exercising  a  peremp- 
tory challenge  may  be  Intelligently  used." 
As  the  juror  was  not  put  under  oath,  and  it 
was  not  proposed  to  put  him  under  oath,  the 
proposition  was  to  permit  counsel  to  engage 
in  open  and  audible  conversation  with  the 
juror,— a  conversation  over  which,  as  there 
was  no  challenge  or  issue  to  be  tried,  the 
court  would  seem  to  have  no  control.  The 
trial  court  refused  to  permit  the  questions 
to  be  propounded  to  the  juror,  and  thereupon 
exception  was  taken  and  allowed  to  such  re- 
fusal. The  refusal  thus  complained  of  was, 
in  our  Judgment  in  accord  with  ancient  and 
inveterate  practice,  never  departed  from,  so 
far  as  we  have  observed,  when  objection 
was  Interposed.  As  long  ago  as  1824,  one 
Zellers  was  tried  before  the  Hunterdon  oyer 
upon  an  Indictment  for  murder,  and  the  case 
was  considered  of  sufficient  importance  to 
Justify  a  report  of  It  to  be  published  in  7  N. 
J.  Law,  220  (State  v.  Zellers).  It  therefrom 
appears  that  one  of  the  defendant's  counsel 
asked  a  Juror  if  he  had  not  made'  up  and  ex- 
pressed an  opinion  as  to  the  guilt  of  the 
prisoner.     Chief  Justice  Klrkpatrick  inter- 
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posed  and  said:  "Ton  cannot  ask  that  ques- 
tion. If  yon  mean  to  make  a  challenge,  yon 
must  do  it  In  regular  form,  and  then  prove 
It  In  regular  form.  *  *  •  What  a  man 
says,  not  under  oath,  cannot  be  received  in 
any  form."  Another  of  defendant's  counsel 
then  suggested  that  the  practice  of  thus  in- 
terrogating Jurors  had  been  repeatedly  fol- 
lowed, and  the  chief  Justice  replied:  "It  is 
true  we  have  slipped  into  the  practice;  but, 
on  looking  into  it,  I  am  satisfied  it  Is  not 
the  true  way.  The  only  proper  way  Is  to 
make  the  challenge,  and  then  prove  It  on 
oath."  It  will  be  observed  that  In  the  Zel- 
lers  Case  the  question  proposed  to  be  put 
to  the  Juror  was  obviously  designed  to  elicit 
information  npon  which  a  challenge  for 
cause  could  be  Interposed.  While  the  Juror, 
upon  such  a  challenge,  could  not  then  have 
been  compelled  to  answer  such  a  question, 
upon  the  ground  that  an  answer  in  the  af- 
firmative would  have  tended  to  his  disgrace, 
as  was  afterwards  held  in  State  v.  Spencer, 
21  N.  J.  Law,  196,  yet,  doubtless,  the  admis- 
sion of  the  juror  that  he  had  formed  and  ex- 
pressed an  opinion  that  the  accused  was 
guilty  could  have  been  given  In  evidence  up- 
on such  a  challenge.  The  proof  of  the  mere 
formation  and  expression  of  such  an  opin- 
ion would  not  have  been  sufficient  to  sup- 
port such  a  challenge,  as  was  afterwards 
held  In  State  v.  Fox,  25  N.  J.  Law,  566. 
But  it  was  a  necessary  step  in  the  necessary 
proof.  The  purpose  of  the  question  In  the 
Zellers  Case  was,  therefore,  analogous  to  the 
avowed  purpose  of  counsel  in  the  case  un- 
der review,  viz.  to  elicit  Information  on 
which  counsel  might  Interpose  a  challenge. 
Mr.  Linn,  in  his  note  to  the  Zellers  Case, 
contained  in  the  reprint  of  Halsted's  Reports 
(7  N.  J.  Law,  220),  has  collected  a  number  of 
cases  by  which  the  practice  adopted  by 
Chief  Justice  Klrkpatrick  is  supported. 
From  that  time  to  this,  we  think  the  prac- 
tice has  been  invariable,  whenever  an  objec- 
tion has  been  interposed  or  the  court's  atten- 
tion has  been  called  to  the  matter.  The 
practice  followed  by  the  trial  court  Is  ap- 
proved of  and  followed  elsewhere.  Whart 
Cr.  Law,  §  3026;  Rap.  Cr.  Proc.  %  185,  and 
cases  in  notes;  King  v.  State,  5  How.  (Miss.) 
730;  Bales  v.  State,  63  Ala.  30;  State  v. 
Creasman,  32  N.  C.  305. 

The  argument  of  counsel  for  plaintiff  In  er- 
ror, that  such  questions  as  he  proposed  to 
put  to  each  juror  were  essential  to  the  pro- 
tection of  the  accused,  by  reason  of  the  fact 
that  not  otherwise  could  information  be  ob- 
tained on  which  he  could  intelligently  exer- 
cise the  right  of  peremptory  challenge,  can- 
not prevail.  The  accused  has  the  benefit  of 
the  knowledge  of  what  Jurors  have  been  call- 
ed to  serve  at  the  term,  and  is  then  served 
with  the  panel  out  of  which  the  Jurors  who 
are  to  sit  in  his  case  are  to  be  selected.  His 
counsel  are  thus  afforded  every  opportunity 
to  inquire  In  respect  to  the  jurors,'  and  gain 
the  information  which  they  require  In  order 


to  Intelligently  act  In  making  peremptory 
challenges.  I  think  it  would  be  impossible 
to  exaggerate  the  evil  consequences  which 
would  follow  the  adoption  of  the  contrary 
practice.  If  the  court  is  bound  to  permit 
counsel  to  engage  In  a  public  conversation 
with  each  juror,  for  the  purpose  of  enabling 
counsel  to  determine  whether  he  should  In- 
terpose a  challenge  or  not,  what  control  has 
the  court  over  the  examination?  Where  can 
it  draw  the  line  between  proper  and  Improp- 
er questions,  when  the  purpose  of  the  talk 
is,  not  to  prove  a  fact,  or  to  establish  a  chal- 
lenge, but  only  to  furnish  counsel  informa- 
tion? How  is  a  Juror  to  be  protected  against 
Improper  questions,  except  by  his  refusal  to 
answer  them?  And  If  he  refuses  to  answer 
proper  questions,  what  power  has  the  court 
to  compel  him  to  answer?  Or,  If  a  Juror  Is 
anxious  to  escape  service,  how  can  It  be  dis- 
covered whether  his  answers,  not  given  un- 
der the  sanction  of  an  oath,  are  true  or  false? 
Such  a  practice  would  introduce  into  this 
state,  happily  so  far  free  from  them,  the  un- 
seemly, vexatious,  and  expensive  delays  In 
impaneling  Juries  In  criminal  cases  which 
have  been  a  reproach  to  the  administration 
of  criminal  justice  In  some  other  states. 

The  other  assignments  of  error  relied  on 
and  urged  before  us  were  all  considered  by 
the  supreme  court,  whose  conclusions  there- 
on are  entirely  satisfactory  to  us.  The  Judg- 
ment must  be  affirmed. 


STREIB  v.  STREIB  et  at. 
(Court  of  Chancery  of  New  Jersey.  March  3, 
1898.) 
Wiixs— Construction— Vesting  or  Estates. 
Property  was  devised  to  a  trustee,  the  in- 
come to  be  used  tor  the  support  of  himself  and 
children  until  the  youngest  reached  21  years, 
when  the  principal  was  to  be  divided  among  the 
children,  with  cross  limitations  over  in  case  of 
the  death  of  any  Of  them.  The  trustee  died  be- 
fore the  eldest  son  reached  his  majority.  Held, 
that  the  eldest  son,  on  becoming  of  age,  could 
not  compel  payment  of  his  share  of  the  estate, 
on  the  ground  that  the  postponement  of  the  di- 
vision was  solely  for  the  purpose  of  having  the 
trustee  receive  toe  income  for  himself  and  chil- 
dren, and,  this  purpose  having  failed,  the  estate 
limited  to  the  children  became  vested  at  once 
on  the  death  of  the  trustee. 

Bill  by  John  P.  Strelb  against  Bertha 
Strelb  and  another  for  construction  of  a  will. 
Dismissed. 

Thomas  Anderson,  for  complainant. 

EMERY,  V.  C.  William  .C.  Glenk,  by  his 
will,  dated  November  27,  1882,  and  proved 
March  15,  1883,  bequeathed  to  his  wife  all 
his  personal  property,  and  then  directed  as 
follows.  "It  Is  further  my  will,  and  I  here- 
with bequeath  unto  my  said  wife,  Sophia, 
all  my  real  estate,  of  all  kinds  and  descrip- 
tion, and  wherever  the  same  may  be,  to  her, 
my  said  wife.  And  I  further  order,  and  it 
is  my  will,  that  from  and  after  my  wife's 
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decease  all  property,  real  and  personal,  shall 
be  given,  and  Is  hereby  bequeathed,  to  the 
children  of  John  Strelb,  and  my  deceased 
daughter,  Sophia  Strelb,  being  at  present 
alive,  to  wit:  John  Strelb,  Jr.,  Bertha  Strelb, 
and  Emll  Strelb,  and  be  kept  for  them  la 
safe-keeping  by  their  father,  John  Strelb,  Sr., 
until  all  shall  become  of  age,  and  during 
said  time  said  John  Strelb,  Sr.,  my  son-in- 
law,  shall  receive  all  income  and  interests 
from  my  property  for  his  and  the  children's 
support  And  when  the  youngest  child  shall 
become  of  age,  the  whole  property  shall  be 
equally  divided  among  the  said  three  chil- 
dren, John  Strelb,  Jr.,  Bertha,  and  Emll;  and 
if  one  of  the  same  shall  die,  then  his  share 
shall  go  to  the  remainder  children;  and  in 
case  all  three  shall  die,  then  I  order,  and  It 
is  my  will,  that  the  same  be  divided  as  fol- 
lows: One-third  shall  go  to  my  son-in-law 
John  Strelb,  Sr.,  and  two-thirds  shall  go  to 
the  children  of  my  brothers  and  children. 
And  I  further  order,  and  it  is  my  will,  that 
my  son-in-law,  John  Strelb,  shall,  as  soon  as 
one  of  his  three  children  aforesaid  become 
of  age,  pay  each  of  them  the  sum  of  five 
hundred  dollars  ont  of  my  property;  that  is 
to  say,  when  John  Strelb,  Jr.,  shall  become 
21  years  five  hundred  dollars,  when  Bertha 
Strelb  shall  be  21  years  Ave  hundred  dol- 
lars, and  when  Emll  Strelb  shall  be  21  years 
five  hundred  dollars,  and  then  the  remainder 
property  be  equally  divided  among  them,  as 
aforesaid."  Testator,  at  the  time  of  his 
death,  was  seised  in  fee  of  a  house  and  lot 
of  land  in  Newark,  which  was  occupied  by 
his  widow  until  her  death  in  1886.  John 
Strelb,  the  surviving  executor,  then  received 
and' appropriated  the  Income  for  the  support 
-of  himself  and  his  three  children,  named  in 
the  will,  until  his  death,  on  February  1, 
1888.  His  three  children,  John  (now  called 
John  P.  Strelb),  Bertha,  and  Emll,  survived 
him,,  and  are  still  living;  John  having  at- 
tained the  age  of  21  years  on  November  28, 
1893,  Bertha  being  now  17,  and  Emil  16 
years  of  age. 

After  his  father's  death,  John  P.  Strelb 
was,  on  April  7,  1896,  appointed  trustee  In 
the  place  of  John  Strelb,  deceased,  and, 
there  being  no  personal  property  of  the  tes- 
tator to  pay  the  legacies  to  be  paid  to  John 
on  coming  of  age,  suit  in  this  court  was 
brought  for  its  payment,  and  by  a  decree  in 
that  suit,  in  which  John  P.  Streib,  as  trustee, 
was  the  complainant,  and  Bertha  and  Emil 
.Strelb  defendants,  the  lands  were  ordered 
to  be  sold  for  the  payment  of  the  $500  leg- 
acy, with  interest,  and  the  surplus  to  be 
paid  into  court  'Under  this  order  $6,210.88 
has  been  paid  into  court  and  this  bill  is  now 
filed  by  the  complainant  John  P.  Strelb, 
claiming  payment  to  himself,  now,  absolute- 
ly, of  one-third  of  the  moneys.  He  insists 
that  by  the  true  construction  of  the  will, 
the  grandchildren,  upon  the  death  of  their 
father,  were  entitled  at  once  to  their  shares 
.absolutely  in  fee,  and  therefore  are  entitled 


now  to  the  Immediate  payment  of  their 
shares  from  the  proceeds  of  sale.  I  cannot 
agree  with  this  contention.  While  the  es- 
tate in  fee  became  vested  in  the  three  chil- 
dren equally  upon  the  death  of  their  grand- 
mother, subject  to  be  devested  by  death  be- 
fore 21,  as  afterwards  provided,  yet  the  time 
for  possession  of  this  estate  by  the  children, 
and  its  division  between  them,  was  express- 
ly postponed  to  another  date,  up  to  which 
time  it  was  to  be  kept  intact  The  direc- 
tions of  the  will  are  express  and  positive, 
postponing  the  time  of  payment  and  distri- 
bution until  all  of  the  children  become  of 
age.  "To  be  kept  for  them  in  safe-keeping 
by  their  father  until  all  shall  become  of  age" 
is  the  first  direction  as  to  this  time  of  divi- 
sion. "And  when  the  youngest  child  shall 
become  of  age  the  whole  property  shall  be 
equally  divided"  is  the  next  with  cross  lim- 
itations over  in  case  of  the  death  of  either. 
In  the  next  clause  follows  the  direction  for 
the  payment  to  each  of  his  children  of  $500 
as  they  respectively  reach  21,  and  the  final 
direction  is,  "And  when  Emil  Strelb  shall  be 
21  years  $500,  and  then  the  remainder  prop- 
erty be  equally  divided  as  aforesaid."  The 
whole  scope  of  these  provisions  is  to  prevent 
any  child  receiving  more  of  the  principal  or 
corpus  than  $500  until  the  youngest  child 
comes  of  age,  and  these  directions  are  so 
clearly  expressed  and  repeated  that  their 
force  cannot  be  impaired  or  overcome  by 
any  difficulty,  or  supposed  difficulty,  of  sus- 
pending the  payment  or  possession  after  the 
death  of  John  Strelb,  arising  out  of  the  ap- 
plication or  construction  of  other  portions 
of  the  will. 

The  main  contention  of  complainant  Is 
that  the  postponement  of  the  division  was 
solely  for  the  purpose  of  having  John  Strelb 
receive  the  income  for  his  and  his  children's 
support  and  that,  this  purpose  having  fail- 
ed, the  estate  limited  to  children  on  the 
death  of  the  grandmother  became  vested  In 
possession  at  once  on  the  death  of  John 
Streib,  Sr.  But  this  would  magnify  the 
purpose  of  this  provision  In  favor  of  John 
Streib,  and  give  It  the  effect  by  implication, 
to  override  express  words;  and,  in  my  Judg- 
ment, the  provision  cannot  be  so  magnified 
or  extended.  While  the  death  of  John  Strelb 
may  prevent  the  income,  or  part  of  It  being 
applied  to  his  children's  support  by  the  per- 
son indicated  for  that  purpose  by  the  tes- 
tator, yet  another  trustee  may  be,  and  has 
been,  appointed  to  carry  out  this  purpose,  as 
to  the  whole  of  the  income  (now  that  John 
Strelb's  interest  has  ceased),  and,  when  this 
Is  done,  all  of  the  provisions  of  the  will  are 
carried  into  effect  To  pay  over  now  to  the 
child  over  21  would,  as  it  seems  to  me,  ig- 
nore the  express  provisions  as  to  the  time 
of  payment  and  the  contingent  Interests  pro- 
vided for  in  case  of  the  death  of  any  child 
before  the  time  fixed,,  and  do  this  solely  by 
reason  of  uncertain  Implications.  I  will 
therefore  advise  a  dismissal  of  the  bill. 
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FOWLER  t.  TOVELL  et  al. 
(Court  of  Chancery  of  New  Jersey.    Jane  17, 

1897.) 

mortoaoes  —  fobiclosukb  —  bond— condition— 

Whbn  Payable— Reasonable  Time. 

1.  A  condition  in  a  mortgage  bond,  which  pro- 
vided that  the  obligors  were  to  pay  the  obligee 
the  proceeds  of  all  sales  of  lands  conveyed  to 
the  obligors,  was  not  broken  by  a  conveyance 
made  by  the  obligors,  not  as  an  actual  sale, 
bat  without  consideration,  and  merely  for  the 
purpose  of  making  the  grantee  a  depositary  of 
the  title. 

2.  A  mortgage  bond  which  fixed  no  time  for 
payment  of  the  debt  provided  that,  should  the. 
obligor  request  the  obligee  to  foreclose  the  mort- 
gage, then  the  debt  should  become  due  immedi- 
ately. Held,  that  said  clause  did  not  prevent  the 
bond  from  maturing  before  the  obligor  should 
request  foreclosure. 

3.  Testator  devised  property  to  a  daughter,  to 
whom  his  son  was  indebted,  on  a  verbal  agree- 
ment that  she  should  convey  one-half  of  it  to 
her  brother,  on  condition  that  he  should  pay  the 
debt.  She  did  so,  and  took  back  a  bond  secured 
by  mortgage  for  payment  of  the  debt.  The 
bond  fixed  no  time  in  which  the  debt  should  be 
paid,  but  provided  that,  should  the  obligor  re- 
quest the  obligee  to  foreclose  the  mortgage,  then 
the  debt  should  become  due  immediately;  that 
the  obligor  was  to  pay  the  obligee  the  proceeds 
of  all  sales  of  lands  conveyed  to  the  obligor, 
the  same  to  be  applied  on  the  debt;  and  that, 
should  any  default  be  made  in  paying  over  such 
proceeds,  then  the  debt  should  become  due  im- 
mediately. Hdd,  that  the  obligor  had  only  a 
reasonable  time  to  obtain  a  reasonable  price  for 
the  property,  and  when  he  rejected  a  reasonable 
offer  such  time  expired,  and  the  debt  became 
enforceable. 

Bill  by  Elizabeth  M.  Fowler  against  An- 
nie P.  Tovell  and  others  to  foreclose  a  mort- 
gage.   Heard  on  pleadings  and  proofs. 

D.  A.  Eyerson,  for  complainant  Silas  F. 
Morrow,  for  defendants.    . 

PITNEY,  V.  0.  (orally).  I  will  dispose  of 
the  cause  at  once.  The  case  presented  is  pe- 
culiar and  unusual,  and  I  have  come  to  a 
conclusion  which  I  think  further  considera- 
tion will  not  change.  It  is  a  bill  to  foreclose 
a  mortgage  given  to  secure  a  bond  with  a 
most  peculiar  condition.  The  mortgagor  has 
conveyed  the  premises  to  the  defendant 
Smith.  I  think  the  complainant  cannot  re- 
cover upon  the  allegations  of  her  bill  that 
Mrs.  Tovell,  the  mortgagor,  sold  and  convey- 
ed the  premises  to  Mr.  Smith,  and  that  she 
did  not  pay  over  the  proceeds  of  the  sale  to 
the  complainant,  because  it  appears  that  the 
conveyance  to  Mr.  Smith  was  not  an  actual 
conveyance,  but  was  merely  executed  for  the 
purpose  of  making  him  a  depositary  of  the 
title,  and  no  money  was  received  that  she 
could  pay  over.  But  that  result  does  not  de- 
cide the  cause  against  the  complainant,  be- 
cause the  bill  is  open  to  amendment,  and  the 
real  issue  In  the  cause  has  been  made  and 
tried,  and  the  parties  have  had  their  day 
in  court  upon  it.  The  case  Is  a  peculiar  one, 
and  both  parties  have  put  in  their  evidence, 
as  I  understand  the  affair,  on  the  real  issue 
In  the  cause,  and  I  shall  give  my  opinion 
upon  that.    It  appears  by  the  condition  of 


the  bond  signed  by  the  defendants  In  this 
cause,  which  I  will  refer  to  at  length  direct- 
ly, that  the  testator,  William  W.  Price,  died 
seised  of  the  mortgaged  premises;  that  he  in- 
tended to  divide  his  property  equally  among 
his  four  children,  J.  Wilbur  Price,  a  son,  and 
father  of  Mrs.  Tovell;  the  complainant,  Eliz- 
abeth M.  Price,  as  she  was  then,  now  Eliza- 
beth M.  Fowler;  a  daughter,  Mrs.  Porter; 
and  another  daughter,  another  Mrs.  Fowler. 
But  it  is  fairly  inferable  from  the  reading 
of  the  condition,  that  his  son,  J.  Wilbur 
Price,  was  embarrassed  In  circumstances, 
and  was  indebted  to  his  father,  the  testator, 
and  indebted  to  the  daughter  of  the  testator, 
Mrs.  Porter,  in  a  considerable  sum  of  money, 
and  the  father  was  unwilling  to  give  him 
the  property,  except  upon  terms  of  that  debt 
being  paid.  He  therefore  devised  one-half 
of  the  residue  of  his  estate,  including  these 
premises,  to  the  complainant,  Mrs.  Elizabeth 
M.  Fowler,  upon  a  verbal  agreement  with 
her  (so  far  as  appears  it  was  purely  verbal 
and  voluntary)  that  she  would  convey  one- 
half  of  it  to  her  brother,  J.  Wilbur  Price, 
upon  the  condition  that  J.  Wilbur  Price 
should  pay  this  debt.  She,  properly  enough, 
was  willing  to  fulfill  this  Injunction  so  laid 
upon  her  by  her  father,  and  presently  ar- 
ranged with  J.  Wilbur  Price  to  do  so.  That 
arrangement  is  set  out  in  detail  in  the  condi- 
tion of  the  bond,  as  follows:  "Whereas,  Wil- 
liam W.  Price,  late,  etc.,  deceased,  did  In 
and  by  his  last  will  and  testament  give  and 
devise  to  said  Elizabeth  M.  Price  the  one- 
half  part  of  his  residuary  estate,  and  said 
Elizabeth  M.  Price  did  verbally  promise  and 
agree  to  and  with  the  said  testator  to  pay 
to  said  J.  Wilbur  Price  the  one-half  part  of 
the  share  of  said  residuary  estate  so  devised 
to  her,  to  wit,  the  one-fourth  part  of  the 
whole  of  said  residuary  estate  remaining  in 
her  bands  in  excess  of,  and  after  the  pay- 
ment of,  the  principal  and  Interest  of  three 
certain  promissory  notes,  made  and  deliver- 
ed by  said  J.  Wilbur  Price,  two  thereof  to 
said  William  W.  Price,  and  one  ^hereof  to 
Sarah  W.  Porter;  and  whereas,  in  full  dis- 
charge and  satisfaction  of  said  trust,  and 
at  the  request  of  the  said  J.  Wilbur  Price, 
said  Elizabeth  M.  Price  has  executed'  and  de- 
livered to  said  Annie  P.  Price  a  deed  of  con- 
veyance of-  even  date  herewith  for  the  one 
equal  undivided  fourth  part  of  certain  lands 
situate  in  the  said  township  of  Clinton, 
whereof  said  William  W.  Price  died  seised, 
the  estate  and  interest  so  conveyed  to  be 
subject  to  the  lien  of  the  mortgage  herein- 
after mentioned,  and  individually  and  as  ex- 
ecutrix of  said  last  will  and  testament  has 
executed  and  delivered  to  said  Annie  P. 
Price,  a  deed  of  assignment  of  the  one-half 
part  of  the  distributive  share  to  which  she, 
said  Elizabeth  M.  Price,  is  or  may  be  enti- 
tled under  and  by  virtue  of  said  last  will  in 
said  residuary  estate;  and  whereas,  said 
Elizabeth  M.  Price  has  agreed  to  accept,  and 
said  J.  Wilbur  price  has  agreed  to  pay,  in 
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compromise  and  settlement  of  the  amount 
due  on  said  three  promissory  notes,  for  prin- 
cipal and  interest,  the  sum  of  twenty-eight 
hundred  and  twenty-six  dollars  and  ten 
cents,  etc.,  with  interest  on  the  sum  of  six 
hundred  and  fifty  dollars  only  from  date 
hereof,  at  the  rate  of  six  per  cent  per  an- 
num, the  payment  thereof  to  be  secured  by 
a  mortgage  made  and  executed  by  said  An- 
nie P.  Price  to  said  Elizabeth  M.  Price,  up- 
on the  estate  and  Interest  in  the  lands  so  as 
aforesaid  conveyed  by  Elizabeth  M.  Price 
to  said  Annie  P.  Price,  which  said  deed  of 
conveyance,  deed  of  assignment,  mortgage, 
and  this  bond  are  of  like  date,  and  are  de- 
livered at  the  same  time,  and  as  part  of  one 
and  the  same  transaction:  Now  therefore, 
the  condition  of  this  obligation  is  such  that, 
if  the  above-bounden  Annie  P.  Price  and  J. 
Wilbur  Price,  their  heirs,  executors,  or  ad- 
ministrators, or  any  of  them,  shall  well  and 
truly  pay  or  cause  to  be  paid  to  the  above- 
mentioned  Elizabeth  M.  Price,  or  to  her  cer- 
tain attorney,  executors,  administrators,  or 
assigns,  the  just  and  full  sum  of  twenty- 
eight  hundred  and  twenty-six  dollars  and 
ten  cents,  lawful  money,  aforesaid,  with  in- 
terest from  the  date  hereof  on  the  sum  of 
six  hundred  and  fifty  dollars  only  of  the 
same,  at  the  rate  of  six  per  cent,  per  annum, 
together  with  all  national,  state,  county,  and 
township  taxes  which  may  be  assessed  upon 
the  money  hereby  secured  to  be  paid  or  upon 
this  obligation,  or  the  Indenture  of  mortgage 
given  to  secure  the  payment  of  the  same, 
and  bearing  even  date  herewith,  without  any 
fraud  or  other  delay,  then  this  obligation  to 
be  void,  or  else  to  be  and  remain  in  full 
force  and  virtue.  [Observe  that  no  time  is 
fixed  for  payment.]  And  it  Is  hereby  ex- 
pressly agreed  that,  should  the  said  Annie 
P.  Price  and  J.  Wilbur  Price,  or  either  of 
them,  request  in  writing  the  said  Elizabeth 
M.  Price,  her  executors,  administrators,  or 
assigns,  or  any  of  them,  to  foreclose  said 
mortgage,  then  the  aforesaid  principal  sum, 
with  all  arrearage  of  Interest  thereon,  shall 
become  due  and  payable  Immediately  there- 
after. And  it  is  further  agreed  that  the 
said  Elizabeth  M.  Price  shall  be  entitled  to 
have  and  receive,  and  the  said  Annie  P. 
Price  agrees  to  pay  to  the  said  Elizabeth  M. 
Price,  her  heirs,  executors,  administrators, 
or  assigns,  the  proceeds  of  any  and  all  sales 
of  said  undivided  part  of  said  lands  so  as 
aforesaid  conveyed  to  her,  said  Annie  P. 
Price,  by  said  deed  of  conveyance,  or  any 
part  thereof,  the  same  to  be  applied  towards 
the  payment  of  said  principal  sum  and  in- 
terest until  the  same  shall  be  fully  paid  and 
satisfied.  And  it  is  further  agreed  that, 
should  any  default  be  made  in  the  payment 
of  the  proceeds  of  any  such  sale  of  lands, 
or  any  part  thereof,  as  herein  above  agreed 
for  the  purpose  and  to  the  extent  aforesaid, 
then  the  aforesaid  principal  sum,  with  all  ar- 
rearage of  interest  thereon,  shall  become  and 
be  due  and  payable  immediately."    It  is,  in 


substance,  that  the  one-quarter  interest  in 
the  property—the  half  of  what  she  received 
was  one-quarter  of  the  whole — should  be  con- 
veyed to  Mr.  Price's  daughter,  Annie  P. 
Price,  now  Annie  P.  Tovell;  that  Miss  Price 
and  her  father  should  execute  a  bond,  and 
that  that  bond  should  be  secured  by  a  mort- 
gage on  the  premises  to  her  to  secure  the 
amount  due  on  these  promissory  notes,  which 
was  adjusted  at  $2,826.10;  and  this  bond 
and  mortgage  were  given  to  secure  that  debt. 
It  might  better,  of  course,  have  been  put  in 
another  shape,  viz.  that  the  premises  were 
conveyed  subject  to  the  payment  of  that 
debt.  It  was  a  perfectly  meritorious  debt 
It  was  as  much  meritorious  as  if  Miss  Eliza- 
beth M.  Price  had  loaned  so  much  money  to 
Mr.  J.  Wilbur  Price,  her  brother,  and  her 
niece,  Annie  P.  Price;  and  when  the  transac- 
tion was  closed  there  was  an  ascertained 
and  admitted  debt  due  from  them  to  her,  and 
it  must  have  been  Intended  that  such  debt 
should  be  paid  at  some  future  time.  It  never 
can  be  held  under  the  terms  of  this  bond, 
and  the  very  peculiar  provision  In  the  condi- 
tion of  it  that  payment  of  that  debt  was  to 
be  indefinitely  postponed. 

Had  the  condition  of  the  bond  stopped  at 
this  place:  "without  any  fraud  or  other  de- 
lay, then  this  obligation  to  be  void,  or  else 
to  be  and  remain  in  full  force  and  virtue," 
although  no  time  had  been  fixed  up  to  tbat 
point  in  the  condition  for  payment  It  would 
have  been  payable  immediately,  or  upon  de- 
mand. That  I  understand  to  be  the  law, 
viz.  that  if  a  bond  is  executed  with  a  con- 
dition to  pay  so  much  money,  without  men- 
tioning any  time  when  it  shall  be  paid,  it  is 
payable  Immediately,  or  in  a  reasonable 
time,  upon  demand;  otherwise  the  whole 
transaction  would  fall  to  the  ground,  and  be 
of  no  value,  and  the  maxim  of  the  law  is. 
"Ut  res  magis  valeat  quam  pereat"  The 
bond  must  be  worth  something.  Here  it  is 
given  for  a  full  consideration,  precisely  as  if 
so  much  money  had  been  paid  and  loaned. 
Moreover,  it  is  consideration  money  for  the 
very  property  conveyed;  and  it  is  impossible 
to  take  any  other  view  of  it  Then  I  say 
that,  although  no  time  has  been  fixed  for  the 
payment  of  this  money  up  to  the  point  to 
which  1  have  just  referred,  yet,  If  it  had 
stopped  there,  it  would  have  been  payable 
immediately,  or  within  a  reasonable  time. 
Then  follow  these  three  peculiar  clauses, 
which  make  all  the  trouble  there  is  in  this 
case:  "And  it  is  hereby  expressly  agreed 
that,  should  the  said  Annie  P.  Price  and  .T. 
Wilbur  Price,  or  either  of  them,  request,  in 
writing,"— and  this  is  a  bond  given  for  the 
consideration  money;  bear  that  In  mind,— 
"the  said  Elizabeth  M.  Price,  her  executors, 
administrators,  or  assigns,  or  any  of  them, 
to  foreclose  said  mortgage,  then  the  afore- 
said principal  sum,  with  all  arrearage  of  in- 
terest thereon,  shall  become  due  and  payable 
immediately  thereafter."  Now,  that  Is  a 
most  extraordinary  provision  to  insert  in  a 
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lx>nd,— that  the  bond  Is  to  become  due  when 
the  bondsman  who  owes  the  money  and  exe- 
cutes the  bond  and  the  mortgage  to  secure 
It,  shall  request  it  to  become  due.  Now,  I  am 
not  sure  that  a  court  of  law  would  not  treat 
that  clause  as  absolutely  null  and  void,  as  be- 
ing completely  Inconsistent  with  the  penalty 
of  the  bond.  You  see  this  bond  starts  out  with 
this  admission  (deliberate  admission  under 
seal) :  "That  we,  Annie  F.  Price  and  J.  Wilbur 
Price,  of  the  city  of  Newark,  etc.,  are  held 
and  firmly  bound  unto  Elizabeth  M.  Price,  in 
the  sum  of  $5,652.20,  lawful  money  of  the 
United  States  of  America,  to  be  paid  to  the 
said  Elizabeth  M.  Price,  or  to  her  certain 
attorney,  executors,  administrators,  or  as- 
signs, to  which  payment  well  and  truly  to  be 
made  we  bind  ourselves,  our  heirs,  executors, 
and  administrators,  and  every  of  them,  firm- 
ly by  these  presents.  Sealed  with  our  seals. 
and  dated  the  25th  day  of  February,  1892." 
That  Is  an  absolute  acknowledgment  of  in- 
debtedness, payable  immediately.  And  In  a 
case  in  the  supreme  court  (Giles  v.  Halsted, 
24  N.  J.  Law,  366),  where  there  was  an  or- 
dinary bond,  with  a  peculiar  condition,  in 
which  the  scrivener  had  made  a  mistake,  the 
court  said  to  the  obligor,  when  he  set  up  that 
mistake  by  oyer  and  demurrer:  "Very  well, 
this  is  inconsistent  with  the  penalty  of  the 
bond,  and  we  will  strike  it  out  altogether, 
and  you  owe  the  $2,000  instead  of  the  $1,000 
that  you  were  to  pay.  The  instrument 
stands  as  a  single  penal  bond."  And  I  am 
not  sure  that  the  supreme  court  would  not 
say  that  the  clause  I  have  just  read  in  this 
bond  is  absolutely  Inconsistent  with  and  re- 
pugnant to  the  acknowledgment  of  indebted- 
ness in  the  bond  itself,  to  which  it  is  a  mere 
condition,  and  therefore  void  as  such,  leav- 
ing the  bond  to  stand  as  if  such  clause  were 
not  present.  But  in  courts  we  endeavor  to 
give  force  and  effect  to  everything  found  in 
an  instrument.  The  argument  of  defend- 
ant's counsel  is  that  this  clause,  standing  by 
itself,  amounts,  by  implication,  to  a  restric- 
tion upon  the  right  of  the  complainant  as 
obligee  to  take  the  usual  means  to  enforce 
her  security,  and  prevents  the  bond  matur- 
ing until  the  obligor  shall  request  its  en- 
forcement.   I  cannot  adopt  that  view. 

Then  follows  after  that  this  other  peculiar 
clause:  "And  it  is  further  agreed  that  the 
said  Elizabeth  M.  Price  shall  be  entitled  to 
have  and  receive,  and  the  said  Annie  P. 
Price  agrees  to  pay  to  the  said  Elizabeth  M. 
Price,  her  heirs,  executors,  administrators, 
or  assigns,  the  proceeds  of  any  and  all  sales 
of  said  undivided  part  of  said  lands  so  as 
aforesaid  conveyed  to  her,  said  Annie  P. 
Price,  by  said  deed  of  conveyance,  or  any 
part  thereof;  the  same  to  be  applied  towards 
the  payment  of  said  principal  sum  and  inter- 
est until  the  same  shall  be  fully  paid  and 
satisfied."  Well,  now,  there  is  no  grant  of 
power  there,  either  express  or  implied,  on 
the  part  of  the  complainant  here,  Elizabeth 
M.  Price,  now  Mrs.   Fowler,  to  Annie  P. 


Price,  now  Mrs.  Tovell,  to  sell  and  convey 
that  land  free  of  the  mortgage,  and  the 
clause  is,  like  the  previous  one,  Inconsistent 
with  the  bond.  Elizabeth  has  conveyed  to 
Annie,  and  Annie  has  conveyed  back  by  a 
mortgage  to  Elizabeth.  I  repeat,  there  is  no 
power  of  attorney  here  in  this  paper,  sign- 
ed by  Elizabeth  M.  Price,  now  Fowler,  to  her 
niece,  Annie  P.  Price,  empowering  her  to 
convey  this  land  free  and  clear  from  this 
mortgage.  Well,  Annie  had  a  right  to  sell  it 
subject  to  the  mortgage,  and  that  clause  is 
as  senseless  a  thing  as  was  ever  put  in  a 
written  instrument. 

Then  comes  the  third  clause:  "And  It  Is 
further  agreed  that,  should  any  default  be 
made  in  the  payment  of  the  proceeds  of  any 
such  sale,  or  any  part  thereof,  as  herein 
above  agreed  for  the  purpose  and  to  the  ex- 
tent aforesaid,  then  the  aforesaid  principal 
sum,  with  all  arrearage  of  Interest  thereon, 
shall  become  and  be  due  and  payable  imme- 
diately." Well,  now,  that  is  another  sense- 
less clause,  without  any  possible  office  or  du- 
ty whatever  in  law.  Now,  these  three  claus- 
es are  certainly  the  most  astonishing  and 
remarkable  pieces  of  writing  that  I  ever  read 
or  heard  of,  to  be  inserted  in  the  condition 
of  a  bond.  Now,  what  is  the  construction 
claimed  for  it  by  the  defendants?  As  I  un- 
derstand them,  they  say  that,  taking  the  pre- 
vious recital  and  these  three  clauses  togeth- 
er, reading  between  the  lines,  and  drawing 
inferences,  and  exerting  yourself  to  give 
force  and  effect  to  every  bit  of  writing  found 
in  the  paper,  you  must  conclude  that  there 
was  an  exclusive  power  vested  in  this  young 
lady  to  sell  this  property,— a  sort  of  trust 
coupled  with  an  interest,— and  that,  until  she 
exercises  that  power,  this  bond  and  mort- 
gage should  not  become  due.  Well,  now. 
there  are  a  great  many  difficulties  in  the  way 
of  that  In  the  first  place,  as  I  have  already 
shown,  how  can  she  sell  and  make  title 
without  having  the  mortgage  paid  off  7  How 
can  she  make  a  clear  title  without  having 
the  mortgage  paid  off?  How  can  she  do  any- 
thing without  having  the  co-operation  of  the 
bolder  of  the  mortgage?  And  she  has  noth- 
ing in  writing  for  It;  no  power  of  attorney 
to  make  a  deed;  no  release,  executed  in  ad- 
vance, of  the  mortgage;  not  a  single  piece 
of  machinery  put  in  her  hands  by  which  she 
could  make  a  title  to  this  property.  In  the 
next  place,  the  construction  is  unjust  and 
unreasonable.  But  there  is  the  writing,  and 
I  must  deal  with  it,  and  that  Is  the  construc- 
tion the  defendants  would  have  put  upon  it. 
Now,  granting  that  some  force  must  be  giv- 
en to  these  clauses  by  way  of  limiting  the 
right  of  complainant  to  enforce  that  mort- 
gage, still  it  is  clear  that  there  must  be  a  rea- 
sonable limit  to  such  limitation.  Complain- 
ant is  not  to  be  kept  out  of  her  money  In- 
definitely. What,  are  those  reasonable  lim- 
itations? If  we  are  to  make  a  contract 
between  these  parties,— and  I  do  not  see  but 
what  we  must  on  the  contention  of  the  de- 
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fendants,  because  that  clause  amounts  to  no 
contract  whatever  that  can  be  executed 
without  the  aid  of  a  court,— what  Is  the  con- 
tract? The  contract  was,  presumably  and 
lnferentlally— and  this  1b  the  most  favorable 
view  I  can  take  for  the  defendants— that  this 
mortgage  was  not  to  be  enforced  at  once; 
that  this  property  was  speculative  in  value; 
that  the  hope  was  that  this  one-fourth  inter- 
est, conveyed  to  this  bankrupt  son,  if  I  may 
use  that  expression,— I  don't  know  that  he 
Is  a  bankrupt  at  all,  but  It  looks  that  way, 
—might  produce  something  some  day  or  oth- 
er over  and  above  this  Indebtedness  that  he 
owed  to  his  father  and  sister,  and  that  he 
might  get  something  out  of  it  And  his  sis- 
ter, Mrs.  Price,  who  was  Intrusted  by  her 
father  to  do  Justice  to  her  brother,  by  a  ver- 
bal arrangement  which  is  recited  here,  says 
to  him,  "I  will  give  yon  a  chance  to  sell  this 
property,  and  to  make  something  out  of  it 
after  paying  my  mortgage,  and  I  will  give 
you  the  Interest  on  a  part  of  it  for  a  while 
(for  a  reasonable  time)  until  you  can  have 
a  chance  (a  fair  opportunity)  to  make  a  sale 
of  it;  I  will  do  that  for  you;  and  I  will  let 
you  try  to  sell  It,  and,  If  you  can  make  a 
sale  all  right,  sell,  and  pay  me  off;  I  will  re- 
lease the  mortgage,  and  take  the  money." 
Now,  when  that  was  said,  how  long  a  time 
was  meant?  How  long  a  time  was  he  to 
have  in  which  to  make  a  sale?  Not  a  word 
Is  given  as  to  that  in  the  paper.  There  is  not 
a  lisp  anywhere  in  this  writing  as  to  how 
long  a  time  they  were  to  have  In  which  to 
accomplish  that  result  On  the  one  hand, 
here  this  defendant  comes  Into  a  court  of 
equity,  and  asks  that  court  to  infer  an  agree- 
ment where  there  Is  not  really  any  that  could 
be  made  out  in  law,  and  says:  "I  am  to 
have  time  until  I  get  a  price  satisfactory  to 
me.  I  bring  in  a  real-estate  agent,  and  he 
says  that  the  property  is  worth  $2,000  an 
acre,  and  that  my  one-fourth  interest  is 
worth  at  least  $10,000,  and  until  I  can  get 
that  price  I  am  going  to  hold  that  property, 
and  you  must  hold  your  mortgage  without 
interest  as  to  $2,200  of  it  I  am  not  only  to 
keep  you  out  of  your  money,  but  also  the  in- 
terest." Now,  is  that  a  reasonable  proposi- 
tion? A  court,  when  it  is  making  a  contract 
must  make  one  that  is  reasonable,  and  in.  the 
view  of  a  chancellor  it  is  not  reasonable  to 
ask  this  lady  to  wait  without  interest  either 
paid  In  prsesentl  or  to  be  paid  in  futuro,  on 
the  sum  of  $2,200,  until  this  defendant  can 
get  a  fancy  price  for  this  property.  Now,  I 
shall  not  adopt  that  view  of  this  writing. 
The  construction  that  I  shall  adopt  here— 
and  it  is  the  most  favorable  one  I  can  adopt 
for  this  defendant— is  that  the  defendants 
should  have  a  reasonable  time  to  sell  this 
property,  and  until  they  could  get  a  reason- 
able price  for  it  all  things  considered.  The 
court  must  look  at  the  Interests  and  rights 
of  all  parties,  not  only  of  this  young  lady, 
Mrs.  Annie  P.  Tovell,  and  her  father,  but  of 
his  sister,  to  whom  the  mortgage  was  given. 


Her  rights  and  Interests  are  to  be  taken  into 
consideration. 

Now,  the  question  Is,  has  that  reasonable 
time  arrived?  If  it  has,  then  you  are  right 
In  filing  your  bill,  and  you  are  entitled  to 
close  the  affair.  If  it  has  not  then  you  are 
wrong.  Let  us  see.  This  was  a  family  af- 
fair. This  property  was  owned  by  three  sis- 
ters and  a  brother,  and  the  three  sisters  tried 
to  sell  their  three-fourths  interest  and  they 
employed  proper  persons  to  sell  it,  and  they 
took  the  advice  of  real-estate  men,  and  they 
put  It  on  the  market  and  they  got  an  offer, 
and,  after  full  consideration,  In  good  faith, 
giving  it  the  best  Judgment  they  could,  they 
sold  it  They  have  sustained  the  position 
that  it  was  a  good  sale  by  the  evidence  of 
the  witnesses.  Mr.  Devine,  a  real-estate 
agent  and  other  witnesses,  say  that  what 
they  got  was  a  fair  price  for  it  at  that  time; 
and  they  actually  sold  it  They  did  not 
make  a  mere  wash  sale,  in  order  to  corner 
and  force  J.  Wilbur  Price  and  Miss  Price,  the 
owners  of  the  other  one-quarter  Interest. 
They  did  not  make  a  false  sale.  They  made 
an  actual  sale,  and  got  the  money;  parted 
with  the  title.  And  at  the  time  they  did  It 
they  notified  the  nominal  owner  of  the  quar- 
ter Interest  Mr.  Smith,  who  held  the  title  for 
Miss  Price;  said  to  him:  "Now,  we  have 
sold,  or  are  about  to  sell,  this  property  for  so 
much,— our  three-quarter  share,  at  such  a 
rate.  Don't  you  want  to  sell  your  quarter 
Interest  at  that  rate?"  Mr.  Smith  replied: 
"No,  no;  I  won't  sell  at  that  rate.  I  want 
$10,000  for  my  quarter  share,  and  at  the  rate 
you  sell  I  would  only  get  $6,000;  and  I  want 
$10,000.  I  am  unwilling  to  sell.  It  Is  worth  a 
great  deal  more."  But  In  point  of  fact  it  was 
not  worth  more,  because  nobody  would  give 
more.  Nobody  has  given  or  offered  more 
to  this  day,  and  I  cannot  say  It  is  worth  any 
more.  On  the  evidence,  I  think  it  waa  a 
good  sale.  I  rely  In  a  great  measure  on  Mr. 
Devlne's  evidence,  and  upon  the  evidence  of 
the  other  witnesses,  too,  that  it  was  a  good, 
full  price;  and  I  think  that  It  was  Miss 
Price's  duty  at  the  time  to  have  accepted 
that  price,  or,  if  she  wanted  to  hold  ont  for 
a  better  price,  then  to  have  paid  off  this  mort- 
gage. The  time  had  come  when  the  limit 
Of  reasonable  indulgence  to  this  bondsman 
bad  been  reached,  and  she  ought  to  have 
paid  the  mortgage.  If  she  was  not  willing 
to  sell  title  property  then,  and  pay  this  mort- 
gage, then  she  should  have  paid  the  mort- 
gage and  held  the  property.  But  she  could 
not  hold  the  property  at  speculative  prices, 
at  the  expense  of  this  complainant  without 
paying  her  a  cent  of  Interest  and  come  here 
into  court  In  the  face  of  that  and  say: 
"Why,  you  cannot  do  anything.  You  can- 
not get  your  money.  To  be  sure,  this  was  a 
debt  that  J.  Wilbur  Price  owed,  and  this 
property  was  conveyed  upon  the  condition 
that  It  should  be  paid.  But  I  am  not  obliged 
to  pay  you.  I  have  caught  you  on  the  strict 
terms  of  this  contract  and  I  can  hold  you 
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off  as  long  as  I  can  get  a  real-estate  man  to 
swear  that  the  property  ought  to  bring  more 
money  than  It  will  bring  now."  That  will 
not  do  in  a  court  of  equity.  It  certainly  will 
not  do  before  me  on  the  evidence  In  this  case. 
I  think  the  price  was  a  fair  one,  and,  If  they 
did  not  choose  to  take  it,  the  alternative  was 
to  pay  this  mortgage." 

(a  n.  j.  u  so) 

LEE  T.  HEATH. 
(Court  of  Errors  and  Appeals  of  Mew  Jersey. 

Feb.  28,  1898.) 

Appbal— Final  Judomest— Bill  or  Pabticclabs 

— Evidence. 

1.  A  judgment  of  the  supreme  court,  revers- 
ing a  judgment  of  the  circuit,  and  remitting  the 
record  for  further  proceedings  according  to  law, 
is  final  so  far  as  to  render  Ft  subject  to  review 
by  writ  of  error  in  this  court. 

2.  A  bill  of  particulars  delivered  by  one  party 
in  a  canse  to  the  other  is  legitimate  evidence  for 
the  latter,  on  the  trial  of  the  issue  to  which  it 
relates,  not  only  for  the  purpose  of  limiting  the 
proofs  to  be  offered  by  the  party  who  delivered 
the  bill,  but  also  as  an  admission  by  him  to  be 
considered  by  the  jury. 

(Syllabus  by  the  Court.) 

Error  to  supreme  court 

Action  by  John  0.  Lee  against  Samuel 
Heath.  The  Judgment  for  plaintiff  was  re- 
versed, and  the  record  submitted  for  further 
proceedings.  Plaintiff  brings  error.  Affirmed. 

B.  B.  Hutchinson  and  Edwin  Robert  Walk- 
er, for  plaintiff  In  error.  Buchanan  &  Bell- 
stab,  for  defendant  in  error. 

DIXON,  J.  In  an  action  upon  contract, 
brought  in  the  circuit  court,  of  Mercer  coun- 
ty, the  plaintiff  recovered  Judgment  on  the 
verdict  of  a  jury.  Afterwards  the  defend- 
ant sued  out  a  writ  of  error  from  the  su- 
preme court,  and  thereupon  that  court  ren- 
dered judgment  reversing  the  Judgment  of 
the  circuit  for  alleged  errors  at  the  trial,  and 
remitting  the  record  to  the  court  below  for 
further  proceedings  according  to  law.  That 
judgment  of  the  supreme  court  the  plaintiff 
has  brought  into  this  court  by  writ  of  error, 
and  the  defendant  now  asks  for  the  dis- 
missal of  the  writ,  because,  as  the  judgment 
of  the  supreme  court  contemplates  a  new 
trial  in  the  circuit,  It  Is  not,  he  Insists,  a 
final  judgment 

In  the  supreme  court  of  the  United  States 
such  Judgments  in  state  courts  are  not  con- 
sidered final,  so  as  to  warrant  their  removal 
into  the  federal  tribunal.  Brown  v.  Bank, 
4  How.  465;  Tracy  v.  Holcombe,  24  How. 
426.  One  ground  for  this  opinion  seems  to 
be  that  in  the  new  trial  the  federal  question 
may  be  eliminated,  and  thus  the  basis  for 
federal  jurisdiction  may  ultimately  be  lack- 
ing. Parcels  v.  Johnson,  20  Wall.  653.  But 
in  Baker  v.  White,  .92  U.  S.  176,  the  same 
opinion  was  expressed  with  regard  to  a 
judgment  of  reversal  In  a  federal  court. 
Elsewhere,  however,  a  different  view  has 
prevailed,   resting  apparently  on  the   Idea 


that  by  the  writ  of  error,  a  new  suit  has 
been  instituted  (Batchelor  v.  Ellis,  7  Term  R. 
337;  2  TIdd,  Prac.  1064),  and  In  that  suit 
the  Judgment  of  reversal  is  the  final  judg- 
ment of  the  court  in  which  that  action  is 
pending  (Bac.  Abr.  "Error,"  1;  1  Chit  Archb. 
Prac.  511,  518;  Hartung  v.  People,  26  N.  T. 
154,  and  cases  cited).  In  accordance  with 
this  view,  the  practice  in  New  Jersey  has 
been  regulated.  Van  Kleek  v.  O'Hanlon,  21 
N.  J.  Law,  582;  Brundred  v.  Muzzy,  25  N. 
J.  Law,  268,  671;  Todd  v.  Jackson,  26  N.  J. 
Law,  625;  Perrine  v.  Cooley's  Ex'rs,  42  N.  J. 
Law,  623;  Snyder  v.  Insurance  Co.,  59  N.  J. 
Law,  544,  37  Atl.  1022.  This  practice  Is  Jus- 
tified by  the  fact  that  the  substantial  mat- 
ter for  consideration  is  the  legality  of  the 
original  judgment  which  unquestionably 
was  a  final  judgment,  and,  If  legal,  ought  to 
be  restored.  The  writ  of  error,  therefore, 
should  not  be  dismissed,  and  consequently 
we  must  examine  the  merits  of  the  case. 

One  of  the  grounds  on  which  the  supreme 
court  reversed  the  Judgment  of  the  circuit 
is  that  at  the  trial  the  Judge  refused  to  per- 
mit the  defendant  to  put  in  evidence  a  bill 
of  particulars  which  on  demand  the  plain- 
tiff had  delivered  to  the  defendant  The 
primary  object  of  such  a  bill  Is  to  give  the 
defendant  notice  of  the  claim  which  the 
plaintiff  proposes  to  set  up  at  the  trial,  so 
that  the  defendant  may  properly  prepare  his 
defense;  and,  In  order  that  its  object  may 
be  attained,  the  effect  of  the  bill  Is  to  limit 
the  plaintiffs  proof  to  the  matters  therein 
specified.  But  since  a  bill  so  furnished  on 
demand  does  not  form  part  of  the  record  or 
files  In  the  cause,  it  can  serve  its  purpose 
only  by  being  put  In  evidence  at  the  trial. 
That  for  this  purpose  the  defendant  is  enti- 
tled to  offer  it  is  beyond  question.  Clinton 
v.  Lyon,  3  N.  J.  Law,  755;  Starkweather  v. 
Kittle,  17  Wend.  20. 

But  the  bill  has  also  a  further  legitimate 
effect  On  the  trial  of  the  issue  to  which  it 
relates,  It  becomes  evidence,  as  an  admis- 
sion, against  the  party  delivering  it  and  as 
such,  Is  proper  for  the  consideration  of  the 
Jury.  Kenyon  v.  Wakes,  2  Mees.  &  W.  764; 
Rowland  v.  Blaksley,  1  Q.  B.  403;  Hart  v. 
Middleton,  2  Car.  &  K.  9.  It  would  seem  to 
be  unreasonable  that  while  a  statement  cas- 
ually made  by  a  party  Is  receivable  as  evi- 
dence against  him,  a  statement  deliberately 
made,  in  response  to  a  demand  for  the  ex- 
act truth,  should  be  deemed  incapable  of 
probative  force.  In  the  present  case  the  bill 
of  particulars  claimed  $100  for  moneys  ex- 
pended by  the  plaintiff  for  the  use  and  at 
the  request  of  the  defendant  On  the  trial 
the  plaintiff  testified  that  he  thought  he  had 
spent  in  the  neighborhood  of  $200  In  the 
defendant's  business;  and  the  judge  char- 
ged the  Jury  that,  if  they  rendered  a  verdict 
for  the  plaintiff,  It  should  be  such  as  would 
reimburse  him  for  the  money  which  he  had 
expended.  It  thus  appears  that  by  the  ex- 
clusion of  the  bill  of  particulars,  the  def end- 
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ant  was  deprived  of  the  benefit  of  it,  both 
as  a  restriction  of  the  plaintiff's  claim  and 
as  an  aid  to  the  Jury  in  the  ascertainment 
of  the  truth  on  a  substantial  matter.  For 
this  reason,  the  judgment  of  the  supreme 
court  reversing  the  judgment  of  the  circuit 
should  be  affirmed. 


(61  N.  J.  U  JH) 

WBGER  et  al.  t.  INHABITANTS  OP  TOWN- 
SHIP OP  DELRAN. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Feb.  28,  189a) 

Appeal  —  Findings  or  Fact  bt  Cocbt  —  Eject- 
ment. 

1.  Upon  writ  of  error,  the  finding  of  facts  of 
a  judge  trying  an  issue  without  a  jury  is  as  un- 
assailable as  the  verdict  of  a  jury  would  be. 
It  cannot  be  attacked  because  unsupported  by 
the  weight  or  sufficiency  of  the  evidence,  if  there 
was  evidence  before  him  on  the  matter. 

2.  When  lands  have  been  dedicated  to  public 
uses,  the  municipal  corporation  within  which 
they  lie,  as  the  representative  of  the  public  in 
which  the  right  of  possession  inheres,  may 
maintain  an  action  of  ejectment  therefor. 

(Syllabus  by  the  Court.) 

Error  to  supreme  court. 

Ejectment  by  the  inhabitants  of  the  town- 
ship of  Delran  against  Charles  Thels  Weger 
and  another.  A  judgment  for  plaintiff  was 
affirmed,  and  defendants  bring  error.  Af- 
firmed. 

S.  H.  Grey,  Atty.  Gen.,  for  plaintiffs  in  er- 
ror.   Mark  R.  Sooy,  for  defendant  in  error. 

MAGIE,  C.  J.  The  writ  of  error  in  this 
case  has  brought  before  us  a  judgment  of 
the  supreme  court  affirming  a  judgment  of 
the  Burliugton  circuit  court  in  favor  of  the 
municipality  which  is  the  defendant  in  er- 
ror. The  record  returned  exhibits  an  action 
of  ejectment  in  which  the  defendant  in  error 
was  plaintiff  and  the  plaintiffs  in  error  were 
defendants.  The  land,  the  possession  of 
which  was  In  dispute,  was  a  rectangular 
plot,  lying  within  the  boundaries  of  the 
township  of  Delran,  in  the  county  of  Bur- 
lington. The  plea  interposed  by  plaintiffs  in 
error  was  the  general  issue.  By  the  bills  of 
exception  before  us  it  appears  that  the  Issue 
thus  joined  was  tried  by  the  circuit  Judge 
without  a  jury,  and  by  consent  of  the  par- 
ties. It  appeared  in  evidence  before  him 
that  plaintiffs  In  error  had  acquired  the  le- 
gal title  to  the  land  In  question  by  convey- 
ances from  the  executors  of  one  Samuel 
Bechtold,  deceased,  a  former  owner,  under 
authority  to  sell  conferred  on  the  executors 
by  the  last  will  and  testament  of  said  Bech- 
told. The  acquisition  of  such  title  drew  to 
the  owners  the  right  of  possession  of  the  lo- 
cus in  quo  unless  the  defendant  in  error  es- 
tablished by  evidence  a  right  of  possession 
superior  to  that  of  the  owners  of  the  fee. 
The  bills  of  exception  also  show  that  de- 
fendant in  error  claimed  a  right  of  posses- 
sion by  reason  of  a  dedication  of  the  laud 
to  public  use  as  a  public  square,  or  park,  or 


pleasure  ground,  which  dedication  was  claim- 
ed to  have  been  made  by  Samuel  Bechtold 
long  prior  to  his  death.  The  question  thus 
raised  and  questions  incident  to  it  were  con- 
sidered by  the  trial  judge,  who,  upon  the 
evidence  before  him,  found  (1)  that  Samuel 
Bechtold  did  dedicate  the  locus  in  quo  to 
the  use  of  the  public;  (2)  that  the  persons 
under  whom  plaintiffs  In  error  claim,  and 
who  were  the  purchasers  from  Bechtold's 
executors,  were  not  bona  fide  purchasers  of 
the  locus  In  quo,  without  notice  of  such  ded- 
ication; and  (3)  that  defendant  in  error  had 
power  and  authority  to  maintain  the  action 
of  ejectment  The  circuit  judge  allowed  and 
sealed  exceptions  taken  to  these  findings,  and 
the  argument  before  us  has  been  mainly  di- 
rected to  those  exceptions. 

It  was  first  argued  that  there  was  no  suf- 
ficient evidence  to  warrant  the  finding  that 
Bechtold  had  thus  dedicated  the  locus  in 
quo.  But  this  argument  is  based  upon  an 
erroneous  view  of  the  power  of  a  court  of  re- 
view over  findings  of  fact  by  a  trial  Judge 
sitting  without  a  Jury.  It  Is  thoroughly  set- 
tled that  the  weight  and  sufficiency  of  the 
evidence  to  support  the  finding  cannot  be 
considered  on  writ  of  error.  If  any  evidence 
was  presented  capable  of  supporting  it,  the 
finding  is  as  unassailable  on  error  as  the  ver- 
dict of  a  jury  would  be.  Bridge  Co.  v.  Gelsse, 
88  N.  J.  Law,  39,  580;  City  of  Elizabeth  v. 
Hill,  89  N.  J.  Law,  555;  Kalbflelsch  v.  Oil 
Co.,  43  N.  J.  Law,  269;  Blackford  v.  Gaslight 
Co.,  Id.  438;  Mills  v.  Mott,  59  N.  J.  Law,  15, 
34  Atl.  947.  It  Is  impossible  to  contend  that 
there  was  no  evidence  before  the  trial  Judge 
in  respect  to  dedication,  for  it  appeared  that 
about  1853  Bechtold  had  purchased  a  tract 
of  land  which  included  the  locus  In  quo; 
that  he  had  made  a  map  of  it,  laying  it  off  by 
streets  into  blocks;  that  he  named  It  "Plan 
of  Bechtold's  Fourth  Addition  to  the  Town 
of  Progress";  that  all  the  blocks  except  the 
locus  In  quo  were  divided  into  numbered 
lots;  that  It  was  distinguished  from  the  oth- 
er blocks  by  a  different  coloring,  by  the  de- 
lineation of  trees  and  of  paths,  and  by  a 
rough  representation  of  a  fountain  In  the 
center;  that  he  had  lithographed  copies  of 
the  map  made;  that  one  copy  had  been  at- 
tached by  wafers  to  page  85  of  Deed  Book 
E5  of  Burlington  County,  and  In  a  great 
many  deeds  for  portions  of  the  said  tract  the 
description  of  the  granted  premises  was  by 
the  numbered  lots  and  blocks  on  the  map, 
which  was  referred  to  as  being  recorded  In 
that  book,  and  at  that  page;  that  he  had 
another  copy  of  the  map  hanging  in  his  of- 
fice, and  referred  intending  purchasers  to  It, 
and  that  he  declared  to  many  persons— as 
well  to  some  who  became  purchasers  as  oth- 
ers—that his  Intent  was  that  the  locus  in 
quo  should  be  and  remain  for  public  use  as 
a  place  for  recreation  and  pleasure  to  the 
public.  Although  the  map  did  not  designate 
this  block  In  words  as  a  "square"  or  "park," 
yet  it  contained  persuasive  evidence  that  it 
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was  Intended  for  a  different  use  than  that 
to  which  the  other  blocks  were  designed  to 
be  put;  and  from  Becbtold's  acts  and  decla- 
rations, which  were  admissible  evidence* 
there  was  the  plain  inference  capable  of  be- 
ing drawn  that  he  intended  to  dedicate  the 
block  to  public  use,  as  was  found  by  the 
trial  Judge  in  accordance  with  the  cases  in 
this  state  respecting  the  dedication  of  lands 
to  public  uses.  Trustees  of  Methodist  Epis- 
copal Church  r.  Mayor,  etc.,  of  Hoboken,  33 
X.  J.  Law,  13;  Hoboken  Land  &  Improve- 
ment Co.  v.  Mayor,  etc.,  of  Hoboken,  36  N. 
J.  Law,  541;  Clark  v.  Elizabeth,  40  N.  J. 
Law,  172;  Price  v.  Inhabitants  of  Flainfleld, 
Id.  608;  Mayor,  etc.,  of  Bayonne  v.  Ford,  43 
N.  J.  Law,  292.  This  contention  cannot  pre- 
vail. 

It  was  next  contended  that  there  was  no 
sufficient  evidence  that  plaintiffs  in  error  or 
their  predecessors  in  title  were  not  bona  fide 
purchasers  without  notice  of  the  dedication 
by  their  grantor.  This  contention  involves 
the  same  error  as  to  the  power  of  the  court 
to  consider  the  sufficiency  of  evidence  to 
support  the  finding  of  a  trial  Judge  trying  an 
issue  without  a  Jury.  It  Is  sufficient  to  say 
that  there  was  evidence  before  the  trial 
Judge  upon  that  subject,  and  his  finding  can- 
not be  reviewed  on  error.  In  stating  this 
conclusion  it  is  not  intended  to  indicate  any 
opinion  on  the  question  whether,  if  plain- 
tiffs in  error  had  been  shown  to  have  been 
bona  fide  purchasers  without  notice  of  Bech- 
told's  previous  dedication,  they  could  have 
maintained  possession  as  against  the  public. 
That  question  is  not  presented. 

It  is  next  contended  that  there  was  error 
in  the  finding  that  the  action  of  ejectment 
for  the  locus  in  quo  could  be  maintained  by 
defendant  In  error.  This  was  a  mixed  ques- 
tion of  fact  and  of  law,  for  whether  the  ac- 
tion could  be  maintained  depended  on  proof 
that  the  locus  in  quo  was  within  the  bound- 
aries of  the  township,  and  then,  on  the  pow- 
er of  this  municipality,  to  assert  the  right 
of  possession  of  lands  thus  dedicated  to  pub- 
lic use.  The  exception,  which  is  general,  is 
therefore  too  broad.  Mills  v.  Mott,  ubi  supra. 
But  no  objection  on  this  ground  was  made  at 
the  argument,  and,  as  there  seems  to  have 
been  no  dispute  in  respect  to  the  locality  of 
the  land,  the  contention  has  been  considered. 
It  is  that  a  township  is  not  empowered  to  ac- 
quire land'  for  public  parks,  or  charged  with 
any  duty  in  respect  to  land  dedicated  to 
such  public  use,  and  therefore  does  not  need 
the  possession  thereof.  Without  looking  in- 
to the  township  laws  on  the  subject,  and 
assuming  that  the  contention  in  respect  to 
them  is  correct,  yet  the  inference  drawn 
therefrom  does  not  follow.  The  precise 
question  was  raised  and  settled  in  this  court 
adversely  to  such  a  contention  In  Price  v. 
Inhabitants  of  Plainfleld,  40  N.  J.  Law,  608, 
and  it  was  there  held  that  a  municipality, 
though  charged  with  no  right  or  duty  re- 
specting lands  dedicated  to  public  uses,  was 


yet  entitled  to  gain  possession  of  such  lands, 
because  it  represents  the  public  in  which  is 
the  right  of  possession. 

The  exceptions  to  the  admission  or  rejec- 
tion of  evidence  have  not  been  pressed,  but 
upon  examination  no  injurious  error  is  dis- 
covered. The  Judgment  of  the  supreme  court 
should  be  affirmed. 


(1  Pen.  224) 

PRETTYMAN  v.  WILLIAMSON. 

(Superior  Court  of  Delaware.    Newcastle. 

March  1,  189a) 

Criminal  Conversation— Alienation  or  Avfbo- 

TIONS — D  AMAO  B8— MbASOBE— MITIGATION 

— Connivance— Divorcb. 

1.  In  an  action  for  criminal  conversation,  the 
husband  may  recover  for  his  mental  suffering, 
and  the  loss  of  his  wife's  affection  and  society, 
as  well  as  for  the  pecuniary  loss  of  her  services. 

2.  In  an  action  for  alienating  the  wife's  af- 
fections, the  husband  may  recover  the  value  of 
her  services,  the  loss  of  her  society,  affections, 
and  assistance,  less  the  value  of  the  perform- 
ance of  the  husband's  duty  to  support,  clothe, 
and  care  for  her. 

3.  An  action  for  criminal  conversation  may 
be  maintained  without  proof  of  pecuniary  loss. 

4.  Pecuniary  loss  is  not  a  prerequisite  to  the 
maintenance  of  an  action  for  alienating  a  wife's 
affections. 

5.  The  consent  of  the  husband  to  the  act  com- 
plained of  is  a  complete  bar  to  an  action  for 
criminal  conversation. 

6.  It  is  also  a  bar  to  an  action  for  alienating 
the  wife's  affections. 

7.  In  an  action  for  criminal  conversation, 
-facts  showing  that  the  relations  between  plain- 
tiff and  his  wife  were  unhappy,  that  he  failed  to 
support  her,  and  that  he  Is  living  apart  from 
her,  may  be  considered  in  mitigation  of  dam- 
ages. 

8.  Such  facts  may  also  be  shown  for  the  same 
purpose  in  an  action  for  alienating  the  wife's 
affections. 

9.  An  act  of  the  legislature  divorcing  husband 
and  wife  is  not  t  bar  to  an  action  for  previous 
criminal  conversation.. 

10.  Nor  to  an  action  for  previously  alienating 
the  wife's  affections. 

11.  But  such  divorce  may  be  considered  In  miti- 
gation of  damages  in  either  action. 

12.  A  husband  cannot  recover  for  the  aliena- 
tion of  his  wife's  affections  if  the  injury  was  the 
result  of  his  own  cruelty  or  misconduct,  unless 
it  appear  that  defendant  prevented  a  reconcilia- 
tion. 

,  13.  In  an  action  for  criminal  conversation,  ex- 
emplary damages  may  be  awarded,  based  on  the 
enormity  of  the  offense,  and  its  malicious,  will- 
ful, and  aggravated  character. 

14.  Such  damages  may  also  be  awarded  for 
alienating  the  wife's  affections. 

Action  by  William  F.  Prettyman  against 
Edwin  B.  Williamson  to  recover  damages 
for  criminal  conversation  and  for  alienation 
of  affections. 


James  W.  Ponder,  for  plaintiff. 
Cooper,  Jr.,  for  defendant. 


Peter  L. 


PENNEWILL,  J.  (charging  Jury).  This  ac- 
tion, which  has  been  tried  with  so  much 
ability,  and  which  you  have  so  patiently 
heard,-  and  will  no  doubt  carefully  consider 
and  determine,  is  brought  by  William  F. 
Prettyman,  the  plaintiff,  against-  Edwin  B. 
Williamson,    the    defendant,    for    damages 
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which  he  alleged  he  has  sustained  by  reason 
of  an  Injury  or  wrong  committed  by  the  said 
defendant.  In  the  declaration  filed  In  the 
case  the  plaintiff  in  certain  counts  charges 
the  defendant  with  criminal  conversation  or 
adultery  with  his  wife,  and  In  other  counts 
the  defendant  Is  charged  by  the  plaintiff 
with  alienating  the  affections  of  the  wife 
without  the  aggravation  of  criminal  conver- 
sation. It  may  be  of  assistance  for  you  to 
be  informed  at  the  outset  that  criminal  con- 
versation, in  legal  contemplation,  means 
adultery,  which  is  sexual  Intercourse  by  a 
man  and  a  woman,  one  of  whom  is  lawfully 
married  to  another  person.  To  the  declara- 
tion of  the  plaintiff  the  defendant  has  enter- 
ed the  following  pleas,  viz.:  First,  not  guil- 
ty, which  is  called  the  general  Issue,  and 
constitutes  an  absolute  denial  of  the  commis- 
sion of  the  Injury  or  wrong  complained  of 
by  the  plaintiff;  second,  the  statute  of  lim- 
itations, which  is  a  bar  to  the  recovery  by 
the  plaintiff  for  any  injury  committed  prior 
to  the  three  years  immediately  preceding  the 
commencement  of  the  present  suit;  and, 
third,  an  act  of  the  general  assembly  of  the 
state,  passed  May  26,  1897,  divorcing  the 
said  William  F.  Prettyman  and  his  wife 
from  the  bonds  of  matrimony,  and  which 
act  the  defendant  contends  constitutes  a  bar 
to  the  present  action  which  was  commenced 
May  5,  1897.  It  is  perhaps  true  that  this  is 
a  case  of  first  impression  in  the  courts  of 
this  state,  and  certainly  our  reports  do  not 
show  that  any  action  of  the  kind  has  ever 
been  tried  before  a  Delaware  tribunal.  It  Is 
necessary,  therefore,  we  think,  that  the  court 
should  take  some  pains  to  explain  to  you' 
the  law  applicable  to  such  case,  in  order  that 
you  may  apply  the  law  to  the  facts  as  you 
have  heard  them,  and  arrive  at  a  just  con- 
clusion. 

Although  a  case  of  criminal  conversation, 
or  of  the  alienation  of  a  wife's  affections,  in 
our  courts  is  a  new  one,  nevertheless  the  ac- 
tion is  an  old  one,  and  has  been  frequently 
resorted  to  in  other  Jurisdictions.  The  hus- 
band is  entitled  to  the  society,  comfort,  fel- 
lowship, assistance,  and  services  of  his  wife, 
and  whoever,  by  the  alienation  of  her  af- 
fections, deprives  him  thereof,  commits  a 
wrong  against  the  husband  for  which  he  Is 
liable  to  respond  in  damages.  Criminal  con- 
versation, as  above  stated,  is  an  action  for 
damages  caused  by  adultery  with  the  wife, 
and  the  husband's  injury  by  the  wrong  con- 
sists in  his  mental  suffering  from  the  dis- 
honor of  the  marriage  bed,  and  the  loss  of 
the  affections  of  his  wife  and  the  comfort 
of  her  society,  as  well  as  the  pecuniary  loss 
of  her  services.  Where  the  basis  of  the  ac- 
tion is  the  alienation  of  the  wife's  affections, 
the  measure  of  damage  is  the  value  of  her 
services  and  marital  consort;  that  is,  her 
conjugal  society,  affection,  and.  assistance,' 
less  the  value  of  the  performance  of  the  hus- 
band's duty  to  support,  clothe,  cherish,  and 
care  for  her.    8  Suth.  Dam.  f  1285;  Rudd  v. 


Rounds  (Vt)  25  Atl.  438.  In  either  case,  ac- 
cording to  the  modern  doctrine  and  the  later 
decisions,  the  action  is  based  mainly  on 
what  is  termed  the  "loss  of  the  consortium," 
—that  is,  the  loss  of  the  conjugal  society, 
affection,  and  assistance  of  the  wife,— and  It 
is  not  essential  to  the  maintenance  of  the 
action  that  there  should  be  any  pecuniary 
loss  whatever.  In  actions  of  this  character 
there  are  two  kinds  of  defense,  the  one  going 
to  the  complete  bar  and  absolute  defeat  of 
the  action,  and  the  other  going  not  to  the 
bar  of  the  action,  but  In  mitigation  or  re- 
duction of  the  damages.  A  defense  of  the 
first  kind  Is  the  consent  of  the  husband  to 
the  act  complained  of,  for  it  is  a  general  rule 
of  law  that  no  one  can  maintain  an  action 
tor  a  wrong  when  he  has  consented  or  con- 
tributed to  the  act  which  occasions  the  loss. 
When  an  action  is  brought,  like  the  present, 
the  law  is  now  clearly  settled  to  be  that,  if 
the  husband  consents  to  his  wife's  acts,  it 
goes  In  bar  of  the  action.  Bunnell  v.  Great- 
bead,  49  Barb.  106.  And  such  a  rule  of 
law  is  supported  by  the  clearest  reason,  and 
is  based  on  the  soundest  principles,  because 
it  Is  abhorrent  to  every  principle  of  Justice 
and  right  that  a  husband  should  procure,  or 
even  consent,  to  the  infamy  or  misconduct 
of  his  wife,  and  seek  to  profit  by  the  wrong, 
for  which  he  Is  responsible.  In  the  matter 
of  mitigation  of  damages,  which  is  the  sec- 
ond class  or  kind  of  defense  referred  to, 
there  are  many  things  which  may  be  con- 
sidered, and .  which  it  Is  right  and  proper 
that  the  jury  should  consider  so  far  as  dis- 
closed by  the  testimony  produced  in  the  case. 
The  extent  of  the  actual  Injury  to  the  hus- 
band will,  of  courBe,  depend  on  the  prior  re- 
lations between  him  and  his  wife,  and  the 
practical  consequences  between  them  of  her 
defection.  Evidence  in  mitigation  or  reduc- 
tion of  damages  'will  therefore  be  received 
which  tends  to  show  that  the  plaintiff  has, 
in  fact,  suffered  less  Injury  than  would  oth- 
erwise be  a  probable  inference  from  the  act 
complained  of.  It  Is  proper,  therefore,  for 
you  to  consider,  in  mitigation  of  damages, 
any  evidence  which  shows  that  prior  to  the 
wife's  relations  with  the  defendant  the  rela- 
tions between  her  and  her  husband  were 
unhappy;  that  they  were  wanting  in  affec- 
tion for  each  other;  that  there  was  but  slight 
Intercourse  between  them;  that  he  was  cruel 
or  unkind  in  his  treatment  of  her;  that  he 
failed  to  support  her;  and  any  misconduct 
on  his  part  tending  to  show  their  unhappy 
relations  or  lack  of  affection.  And  If  the 
husband  be  guilty  of  negligence  or  loose  and 
improper  conduct  respecting  the  wrongful 
act  of  the  wife,  but  not  amounting  to  con- 
sent, it  goes  in  mitigation  or  reduction  of 
damages.  The  fact  that  a  husband  is  living 
apart  from  his  wife  may  likewise  be  shown 
in  mitigation  of  damages,  but  It  is  not  a  bar 
to  the  action  itself,  and  certainly  not  If  he 
has  not  renounced  his  marital  rights,  and 
permanently  and  totally  given  up  all  advan- 
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tage  to  be  gained  from  the  society  of  his 
wife.  Cross  v.  Grant,  62  N.  H.  675.  And  the 
reason  of  the  rule  is  that  any  unhappy  rela- 
tions existing  between  the  plaintiff  and  his 
wife,  not  caused  by  the  conduct  of  the  de- 
fendant, may  affect  the  question  of  dam- 
ages, but  they  are  In  no  sense  a  justification 
of  the  defendant's  conduct.  They  are  al- 
lowed to  affect  the  damages,  not  because  the 
acts  of  the  defendant  are  less  reprehensible, 
but  that  the  condition  of  the  husband  Is 
such  that  the  injury  which  such  acts  occa- 
sion is  less  than  otherwise  it  might  have 
been.  As  was  well  said  by  the  learned 
judge  In  the  case  of  Cross  v.  Grant:  "By  a 
separation  the  husband  may,  as  to  his  wife, 
have  lost  his  legal  right  to  the  comfort  and 
solace  of  her  society,  but  not  as  to  all  the 
world.  Although  separated  from  her  hus- 
band, and  by  his  fault,  she  remained  his 
wife  until  divorced,  and  for  her  support  he 
Is  liable."  The  separation  does  not  release 
him  from  his  marital  duties.  There  is  al- 
ways a  hope  of  reconciliation.  The  proper 
nurture,  training,  and  Instruction  of  children 
require  the  united  labor  and  affection  of  both 
parents.  Their  mutual  comfort  and  support 
and  the  good  of  society  require  that  they 
should  live  together  in  one  family.  The 
policy  of  the  law  encourages  them,  if  living 
apart,  to  come  together  again.  Reconcilia- 
tion would  or  should  be  followed  by  purity 
in  their  marriage  relations,  and  happiness  In 
their  home.  The  fact  of  the  separation, 
however,  and  the  circumstances  under  which 
it  occurred,  may  be  very  material  to  be  con- 
sidered by  the  jury  as  showing  the  relations 
of  the  husband  and  wife,  and  whether  on 
account  of  such  relations  the  husband  lost 
much  or  little  by  reason  of  the  acts  and  con- 
duct of  the  defendant 

We  will  not  enter  into  a  discussion  of  cer- 
tain of  the  legal  questions  raised  by  the 
prayers  in  this  case,  because  such  a  discus- 
sion would  probably  confuse  rather  than'  aid 
you  in  the  discharge  of  your  duties.  We 
will  therefore  content  ourselves  with  the 
statement  of  our  conclusions  upon  such  ques- 
tions, without  setting  forth  at  length  the 
reasons  upon  which  such  conclusions  are 
based.  The  divorce  granted  by  the  legis- 
lature to  Mrs.  Prettyman,  May  26,  1897,  may 
be  and  should  be  considered  by  you  in  miti- 
gation of  damages,  if  you  should  think  the 
plaintiff  entitled  to  recover  damages,  be- 
cause the  plaintiff  would  not  be  entitled  to 
any  compensation  for  the  loss  of  the  affec- 
tion, society,  and  services  of  his  wife  after 
she  ceased  to  be  his  wife.  Although  It  is 
true,  as  Mr.  Bishop  has  said  In  his  valuable 
work  on  Marriage  and  Divorce  (volume  1, 
1 1465):  "That  a  legislative  divorce,  equally 
with  a  Judicial  one,  snaps  the  vinculum  of 
the  marriage,  and  that  whatever  hangs  up- 
on It  falls,"— yet  the  learned  author  In  laying 
down  that  proposition  illustrates  its  mean- 
ing by  referring  to  the  next  section,  which 
la  as  follows;   "If  the  man  dies,  the  woman 


will  not  be  his  widow,  entitled  to  dower, 
and  a  portion  of  his  personal  property.  He 
will  not,  on  her  death,  be  authorized  to  hold 
her  lands  as  tenant  by  the  courtesy;  but, 
on  the  contrary,  his  interest  and  that  of  his 
grantees  and  representatives,  in  them  and 
in  her  choses  of  action,  ceases.  This  Is  not 
a  devesting  of  vested  rights."  The  learn- 
ed writer  did  not  mean,  and  It  cannot  be  the 
law,  that  the  divorce  would  be  a  bar  to  an 
action  like  the  present,  brought  for  an  in- 
jury to  the  marital  relation  prior  to  the  di- 
vorce, and  which  action  is  not  based  upon 
the  existence  of  such  relation  at  the  time  of 
the  commencement  of  the  suit.  See,  also, 
sections  1440, 1441,  of  the  same  volume.  In 
the  case  of  Wales  v.  Miner,  89  Ind.  12L 
which  was  an  action  for  criminal  conversa- 
tion, the  supreme  court  sayB:  "The  fact  that 
a  divorce  may  have  been  granted  to  the 
plaintiff  a  few  days  before  the  bringing  of 
the  suit  would  not  destroy  the  appellee's 
right  of  action.  That  might  be  the  means 
of  perfecting  it  *  •  *  The  action  is 
brought  for  the  injury  and  destruction  of 
the  plaintiff's  marital  relations,  and  is  not 
based  upon  their  then  existence."  In  Mi- 
chael' v.  Dunkle,  84  Ind.  544,  which  was  an 
action  by  the,  husband  for  criminal  Inter- 
course with  his  wife,  accomplished  after  a 
final  separation  from  her,  which  is  followed, 
before  the  commencement  of  the  action,  by 
a  divorce  granted  to  her  on  account  of  his 
cruelty,  it  was  insisted  that  upon  the  facts 
the  husband  was  not  entitled  to  recover. 
The  court  said:  'We  think  otherwise. 
•  *  *  It  would  not  be  in  the  interests  of 
good  order  and  the  public  morals  to  permit 
the  seducer  of  a  wife  to  set  up  a  disagree- 
ment or  even  a  separation,  between  her  and 
her  husband,  as  a  complete  defense  to  an  ac- 
tion by  the  latter  for  the  wrong."  In  this 
case  the  husband  permitted  his  wife,  with- 
out resistance,  to  obtain  a  divorce.  But 
gentlemen  of  the  Jury,  in  order  to  find  a  ver- 
dict for  the  plaintiff  in  this  case,  you  must 
be  satisfied  from  the  testimony,  and  you 
must  be  satisfied  by  the  preponderance — that 
is,  the  weight— of  the  testimony  that  the  de- 
fendant committed  the  injury  or  wrong  of 
which  the  plaintiff  complains.  If  you  be- 
lieve that  the  acts  and  conduct  of  the  de- 
fendant were  the  controlling  cause  of  the 
wrong  or  injury  complained  of,  and  without 
which  it  would  not  have  occurred,  the  action 
could  be  maintained,  although  there  were 
other  causes  contributing  thereto.  Such  Is 
the  rule  laid  down  in  the  case  of  Hadley  v. 
Heywood,  121  Mass.  236,  and  we  think  It  is 
a  very  correct  statement  of  the  law.  But 
if,  on  the  other  hand,  you  believe  that  such 
wrong  or  Injury  occurred  by  reason  of  the 
cruelty  or  misconduct  of  the  husband,  the 
plaintiff,  and  are  not  satisfied  from  the  tes- 
timony that  the  acts  and  conduct  of  the 
defendant  were  the  controlling  cause,  then 
your  verdict  should  be  for  the  defendant 
unless  you  believe  that  the  defendant  by  ob- 
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tainlng  the  affections  of  the  wife,  prevented 
or  obstructed  a  reconciliation  between  the 
husband  and  his  wife,  which  the  policy  of 
the  law,  as  well  as  the  good  of  society,  en- 
courages and  demands;  because,  even  if  the 
wife  had  no  affection  for  ber  husband,  an- 
other person  has  no  right  to  interfere  to  cut 
off  all  chance  of  Its  springing  up  in  the  fu- 
ture. Fratlni  v.  Caslani  (Vt.)  29  Atl.  252; 
Dallas  v.  Sellers,  17  Ind.  479.  The  fact, 
however,  that  the  plaintiff  and  his  wife  lived 
unhappily  together  before  the  defendant  ap- 
peared, and  even  were  much  estranged, 
would  not  constitute  a  bar  to  the  plaintiff's 
action,  but  would  go,  as  we  have  already 
said,  In  mitigation  of  damages.  If,  however, 
the  conduct  of  the  husband  has  been  such 
as  to  Justify  the  wife  In  leaving  him,  he  can- 
not maintain  an  action  against  another,  who 
assists  her,  jor  receives  or  harbors  her,  pro- 
vided his  assistance  is  rendered  from  mo- 
tives of  humanity,  and  not  from  an  evil  mo- 
tive or  purpose,  or  in  bad  faith  towards  the 
husband.  1  Blsh.  Mar.  &  Div.  {  1362.  If 
you  should  conclude,  after  carefully  and 
fairly  considering  and  weighing  all  the  tes- 
timony as  you  have  heard  it  from  the  wit- 
nesses, and  applying  the  law  as  the  court 
has  declared  It  to  you,  that  the  defendant 
committed  adultery  with  the'  wife  of  the 
plaintiff,  then  your  verdict  should  be  for 
such  amount  as,  in  your  Judgment,  will  com- 
pensate the  plaintiff  for  his  mental  suffering 
from  the  dishonor  of  the  marriage  bed,  and 
the  loss  of  the  affection  of  his  wife  and  the 
comfort  of  her  society,  as  well  as  the  pe- 
cuniary loss  of  her  services.  It  is  for  you 
to  say  whether,  from  the  evidence,  it  la 
shown  that  the  defendant  did  commit  adul- 
tery with  the  wife  of  the  plaintiff.  If  you 
should  believe  that  there  Is  no  proof  of 
adultery  in  this  case,  but  are  satisfied  that 
the  defendant  did  alienate  the  affections  of 
plaintiff's  wife,  your  verdict  should  be  for 
such  amount  as,  in  your  judgment,  will  com- 
pensate the  plaintiff  for  the  loss  of  his 
wife's  services  and  marital  consort,  less,  in 
either  case,  the  value  of  the  husband's  duty 
to  support,  clothe,  cherish,  and  care  for  her; 
provided,  however,  that  in  no  event  can  you 
award  damages  for  any  wrong  or  injury 
committed  prior  to  the  5th  day  of  May,  1894; 
that  being  three  years  before  the  commence- 
ment of  the  present  action,  which  was  en- 
tered on  the  5th  day  of  May,  1897.  We 
will  say  to  yon,  gentlemen  of  the  jury,  that 
if  you  believe  from  a  preponderance  of  the 
evidence  that  the  defendant  willfully  and  ma- 
liciously committed  the  injury  or  wrong  com- 
plained of  in  this  action,  you  may,  in  addition 
to  any  compensatory  damages  that  you  think 
him  entitled  to,  award  to  the  plaintiff  such 
damages  as  you  may  consider  proper  as  a 
punishment  to  the  defendant,  and  an  example 
to  others.  But  we  say  to  you  that  such  dam- 
ages are  based  on  the  enormity  of  the  offense, 
and  its  malicious,  willful,  and  aggravated 
character,  and  you  must  be  satisfied  that  such 


was  the  character  of  the  offense  before  you 
can  award  damages  of  this  kind.  It  has  been 
held  by  this  court  heretofore  that  It  was  a 
question  for  the  jury  to  say  whether  there 
were  circumstances  of  aggravation  |n  the 
case,  which  ought,  in  their  judgment,  to  re- 
quire a  departure  from  the  general  rule  of 
compensatory  damages,  and  which  called  on 
them  to  add  anything  by  way  of  public  ex- 
ample or  punishment. 


(TO  Conn.  363) 

In  re  CHAPMAN'S  ESTATE. 

Appeal  of  CHAMBERLIN. 

(Supreme  Court  of  Errors  of  Connecticut. 
March  2,  1898.) 

Administrators  De  Bonis  Nos  —  Right  to  Un- 
distributed  Assets — Coukts—  Power  to 
Construe  Wills— Prima.  Facie  Rights. 

1.  As  to  the  surplus  of  the  personal  estate  of 
a  decedent  after  the  payment  of  debts,  an  ex- 
ecutor or  administrator  is  a  mere  trustee  for 
those  beneficially  entitled  to  the  property  as 
creditors,  legatees,  heirs,  or  distributees. 

2.  An  administrator  de  bonis  non  is  entitled 
to  recover,  and  administer  as  assets  of  the  es- 
tate, undistributed  personal  property  which  is  in 
fact  intestate,  though  decedent's  debts  have  all 
been  paid,  and  the  property  has  been  delivered 
by  the  executor  to  a  testamentary  trustee. 

3.  In  such  case  an  administrator  de  bonis  non 
is  necessary,  since  an  estate  must  be  pending 
for  settlement  in  the  probate  court,  before  that 
court,  which  alone  can  decide  the  question,  can 
determine  who  are  the  distributees. 

4.  Testator,  C.t  gave  the  life  use  of  all  his 
property  to  his  wife.  E,  with  power  of  testamen- 
tary disposition. '  On  the  death  of  the  wife  she 
left  the  life  use  of  the  property  in  question  to 
her  son,  with  remainder  over  to  his  heirs,  and 
appointed  a  testamentary  trustee.  Testator's 
estate  was  duly  settled  by  his  execul  .-,  and 
passed  under  his  will  to  his  wife.  Her  estate, 
in  turn,  was  duly  settled,  and  passed  to  her 
testamentary  trustee.  On  the  death  of  the  son. 
his  representative,  claiming  that  the  property 
in  the  hands  of  the  trustee  was  in  fact  intestate 
property,  because  the  remainder  over  was  void 
under  the  statute  against  perpetuities,  applied 
for  the  appointment  of  administrators  d.  b.  n. 
for  the  estate  of  testator  and  his  wife.  The 
probate  court  refused  to  make  the  appointments, 
and  applicant  appealed  to  the  superior  court. 
Held  that,  though  these  courts  could  not  pass 
finally  on  the  validity  of  applicant's  claim  that 
the  gift  over  was  void,  they  could  look  at  the 
wills,  and  construe  them  to  the  extent  of  deter- 
mining whether  the  claims  were  made  in  good 
faith,  and  whether  they  had  any  foundation  in 
law  or  in  fact. 

5.  If  the  claims  were  made  in  good  faith,  and 
the  appointments  might  avail  applicant,  it  was 
the  duty  of  the  probate  court  to  make  them. 

Appeal  from  superior  court,  Tolland  coun- 
ty; Samuel  O.  Prentice,  Judge. 

Application  by  James  F.  Chamberlln,  ex- 
ecutor of  the  estate  of  Doremus  D.  Chapman, 
deceased,  for  the  appointment  of  adminis- 
trators de  bonis  non  for  the  estates  of  Elijah 
S.  Chapman  and  Eunice  Chapman,  deceased. 
The  applications  were  denied  by  the  probate 
court,  and  applicant  appealed  to  the  superior 
court.  The  cases  were  tried  together  to  the 
court,  facts  found,  judgment  rendered  in  both 
in   favor   of   applicant,   and  appellees    below 
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appeal  for  alleged  errors  In  the  ruling  of  the 
court     No  error. 

The  material  facts  found  In  both  cases  are 
the  following: 

In  March,  1879,  Elijah  S.  Chapman  died, 
leaving  a  will,  which  was  in  the  same  month 
duly  approved.  The  following  is  a  copy  of 
its  material  parts:  "Second.  I  give,  devise, 
and  bequeath  unto  my  beloved  wife,  Eunice 
Chapman,  the  use  and  improvement,  rents, 
profits,  and  income  of  all  my  estate,  real  and 
personal,  and  wheresoever  the  same  may  be 
situated,  to  her  during  her  natural  life. 
Third.  I  give,  devise,  and  bequeath  all  my 
said  estate,  at  the  decease  of  my  said  wife, 
unto  such  person  or  persons,  and  In  such 
shares  or  portions,  as  iny  said  wife,  Eunice 
Chapman,  by  her  last  will  and  testament  duly 
executed,  shall  name,  designate,  and  appoint 
(provided  she  shall  not  give  the  same  to  Otis 
and  Ambrose  D.  Snow,  or  either  of  them),  to 
them  and  their  heirs,  forever." 

Gelon  W.  West,  who  was  named  as  executor 
in  the  will,  accepted  said  office,  and  duly 
qualified  as  executor.  In  February,  1880,  said 
executor  filed  an  account,  purporting  to  be  a 
final  account  of  his  administration  of  the  es- 
tate, which  account,  after  due  notice  and  hear- 
ing, was  approved  and  allowed. 

In  April,  1884,  Eunice  Chapman,  widow  of 
Elijah  S.  Chapman,  died,  leaving  a  will, 
which  was  duly  proved  and  approved,  the 
material  parts  of  which  are  the  following: 
"Third.  Whereas,  my  late  husband,  Elijah  S. 
Chapman,  did  by  his  last  will  and  testament, 
dated  the  8th  day  of  August,  1877,  and  ad- 
mitted to  probate  in  the  probate  court  for  the 
district  of  Ellington,  on  the  22d  day  of  March, 
A.  D.  1879,  give,  devise,  and  bequeath  all  'his 
estate,  at  my  decease,  unto  such  person  or  per- 
sons, and  in  such  shares  or  portions,  as'  I,  by 
my  last  will  and  testament  'shall  name,  desig- 
nate, and  appoint,'  therefore  I,  the  said  Eunice 
Chapman,  do  give,  devise,  and  bequeath  all 
said  estate  of  my  said  husband,  Elijah  S. 
Chapman,  and  also  all  the  rest  and  residue  of 
my  own  estate  not  hereinbefore  disposed  of, 
unto  Gelon  W.  West,  of  said  town  of  Vernon, 
his  heirs  and  assigns,  forever,  and  do  hereby 
name,  designate,  and  appoint  the  said  West 
as  the  person  to  receive  all  the  estate  of  said 
Elijah  S.  Chapman,  deceased,  according  to 
the  provisions  of  said  will  of  said  Elijah  S. 
Chapman,  all  of  which  said  estate  of  said 
Elijah  S.,  and  said  residue  of  my  own  estate, 
shall  be  to  said  West,  his  heirs  and  assigns, 
i.u  trust,  for  the  uses  and  purposes  following,  to 
wit:  To  have  the  sole  care  and  manage- 
ment of  all  said  property,  real  and  personal, 
and  to  pay  over  and  deliver  to  my  son,  Dore- 
mus  D.  Chapman,  during  his  natural  life,  all 
the  rents,  profits,  Interest,  and  Income  of  said 
trust  estate,  after  deducting  the  expenses  in- 
cident to  said  trust,  for  the  use  and  benefit  of 
my  said  son;  and  if  said  rents,  profits,  inter- 
est, and  income  shall  at  any  time  be  insuffi- 
cient to  provide  my  said  son  with  a  good  and 
comfortable  support  in  sickness  and  In  health, 


then  and  in  that  case  I  fully  authorize  and 
empower  said  trustee  to  use  and  expend  so 
much  of  the  principal  of  said  trust  estate  as 
shall  be  necessary  for  that  purpose,  in  his  dis- 
cretion. And  I  fully  authorize  and  empower 
and  direct  said  trustee,  when  In  his  judgment 
it  shall  be  for  the  interest  of  said  estate,  to 
sell  and  convey  any  portion  or  all  of  said 
trust  estate,  real  and  personal,  and  to  invest 
and  reinvest  the  same  in  such  manner  as  he 
shall  deem  best  for  the  interest  of  said  estate, 
and  In  like  manner  to  Invest  and  reinvest  all 
moneys  belonging  to  said  estate.  Fourth. 
If,  upon  the  decease  of  my  said  son,  Doremus 
D.  Chapman,  any  portion  of  said  trust  estate 
shall  be  remaining  in  the  hands  of  said  trustee 
undisposed  of,  I  authorize  and  direct  said 
trustee  to  distribute,  transfer,  and  convey  all 
said  remaining  estate  absolutely  to  such  per- 
sons as  would  then  be  entitled  to  the  same  as 
heirs  at  law  of  the  said  Doremus  D.  Chapman, 
If  said  estate  belonged  to  him,  under  the  stat- 
ute laws  of  the  state  of  Connecticut  then  in 
force,  if  the  same  were  intestate  estate;  that 
is  to  say,  said  trustee  shall  distribute  said  es- 
tate as  aforesaid  to  those  persons  who  are 
the  natural  heirs  at  law  of  my  said  son  at  the 
time  of  his  decease." 

In  the  will  of  Eunice,  Gelon  W.  West  was 
named  as  executor,  as  well  as  trustee,  and 
he  accepted  said  office  and  said  trust,  and 
duly  qualified  both  as  executor  and  trustee. 
In  November,  1889,  West  filed  an  account  of 
his  administration  of  the  estate  of  Eunice, 
as  executor,  and  also  as  trustee  under  her 
will.  These  two  last-named  accounts  are 
the  only  ones  ever  filed  by  West  in  any  ca- 
pacity in  connection  with  the  estate  of  Eu- 
nice, and  after  due  notice  and  hearing  they 
were  approved  and  allowed  by  the  court. 
Both  accounts  showed  a  balance  of  $15,- 
885.88  belonging  to  the  trust  fund,  which 
consisted  of  both  real  and  personal  estate. 
In  November,  1889,  George  M.  Paulk  receiv- ' 
ed  from  West  said  trust  fund  created  by  the 
will  of  Eunice,  and  has  ever  since  continued 
to  manage  Bald  fund,  and  to  act  as  the  trus- 
tee thereof,  under  the  provisions  of  said  will, 
and  now  has  said  fund  in  his  hands.  There 
Is  no  record  In  the  proper  probate  court  of 
the  resignation  of  West  as  executor  of  Eu- 
nice, nor  as  trustee  under  her  will,  nor  of  the 
substitution  of  Paulk  for  West  In  any  ca- 
pacity connected  with  said  will,  estate,  or 
fund,  except  what  is  contained  in  said  rec- 
ords in  a  certain  bond  executed  by  Paulk  on 
the  23d  of  November,  1889,  reciting  that  he 
had  been  appointed  executor  and  trustee  on 
the  18th  of  November,  1889,  in  place  of  West, 
resigned.  In  fact,  Paulk  was  never  ap- 
pointed other  than  as  trustee  of  said  fund, 
and  has  never  claimed  or  assumed  to  act 
otherwise  than  as  trustee.  West  died  in 
January,  1890. 

Elijah  and  Eunice  Chapman  left,  surviving 
them,  three  children,  to  wit:  Adeline  L., 
now  the  wife  of  Ambrose  Snow;  Mary  E., 
now  the  wife  of  Otis  Snow;  and  Doremus  D. 
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Chapman,  who  was  unmarried  at  the  death 
of  his  mother.  After  his  mother  died,  Dore- 
mus  married,  and  in  December,  1896,  died, 
leaving  a  widow,  Ella  H.  Chapman,  but  no 
issue.  He  left  a  will,  which  has  been  duly 
approved,  by  which  he  gave  all  of  his  prop- 
erty and  estate  of  every  kind  to  his  wife, 
and  appointed  James  P.  Chamberlin  as  his 
executor,  who  has  duly  qualified  and  is  now 
acting  as  such  executor.  No  administrator 
de  bonis  non  has  ever  been  appointed,  either 
Upon  the  estate  of  Elijah  or  Eunice  Chap- 
man, and  no  executor  or  administrator  upon 
either  of  their  estates  has  ever  been  ap- 
pointed, except  as  before  stated.  There  is 
now  in  the  hands  of  Paulk,  acting  as  trustee 
as  aforesaid,  after  deducting  all  rents,  prof- 
its, interest,  and  Income,  during  the  life  of 
Doremus,  and  all  expenses  Incident  to  said 
trust,  certain  real  and  personal  property, 
originally  belonging  to  Elijah  S.  Chapman, 
which  came  into  the  hands  of  the  trustee  of 
Eunice  under  her  will,  and  certain  real  and 
personal  property,  originally  belonging  to  Eu- 
nice, which  came  into  the  hands  of  West,  her 
executor  and  trustee. 

In  March,  1897,  the  executor  of  Doremus, 
claiming  that  said  property  In  the  hands  of 
Paulk  was  intestate  property,  belonging  to 
the  estates  of  Elijah  and  Eunice,  respective- 
ly, which  had  never  been  administered,  ap- 
plied to  the  court  of  probate  for  the  appoint- 
ment of  an  administrator  de  bonis  non  upon 
each  estate,  and  that  court  denied  the  ap- 
plications. The  executor  of  Doremus  took 
an  appeal  to  the  superior  court.  In  that 
court  be  made  the  following  claims:  "(1) 
That  the  attempted  exercise  of  a  power  of 
appointment  by  said  Eunice  Chapman,  In 
said  clause  of  her  will  above  set  forth,  was 
in  violation  of  the  statute  of  perpetuities, 
which  was  In  force  at  the  time  of  the  death 
of  said  Eunice  Chapman,  In  so  far  as  the 
gift  over  of  the  remainder  upon  the  death  of 
Doremus  D.  Chapman  is  concerned,  and  that 
said  appointment  is  therefore  to  that  extent 
invalid,  and.  the  attempted  disposition  of 
such  remainder  was  of  no  effect  in  law.  (2) 
That  the  estate  remaining  In  the  hands  of 
said  acting  trustee,  so  derived  from  the  es- 
tate of  said  Elijah  S.  Chapman,  was  by  rea- 
son of  the  premises  Intestate  estate,  and 
must  be  distributed  In  accordance  with  the 
provisions  of  the  statute  law  of  this  state. 
(3)  That,  in  order  .that  the  property  and  es- 
tate In  the  hands  of  said  acting  trustee  may 
be  distributed  among  the  persons  entitled 
thereto,  it  was  necessary  that  an  administra- 
tor de  bonis  non  with  the  will  annexed  be 
appointed  on  said  estate." 

The  claims  of  the  present  appellants  In  the 
superior  conrt  were  as  follows:  "(1)  That 
the  issue  involved  In  the  appeal  from  the  de- 
cree of  the  probate  court  refusing  to  appoint 
an  administrator  de  bonis  non  with  the  will 
annexed  on  the  estate  of  said  Elijah  S.  Chap- 
man was  whether  there  was  an  administra- 
tor competent  to  act,  and  whether  there  was 


any  property  which  had  not  been  adminis- 
tered, belonging  to  said  estate.  (2)  That,  in- 
asmuch as  the  only  property  in  question 
was  property  which  formerly  belonged  to  the 
estate  of  Elijah  S.  Chapman,  and  that  said 
estate,  as  well  as  the  estate  of  Eunice  Chap- 
man, had  been  settled,  and  final  account  ren- 
dered by  the  executors  thereof,  and  the  prop- 
erty In  question  delivered  to  the  trustee  un- 
der the  will  of  Eunice  Chapman,  the  adminis- 
tration upon  the  estate  was  complete,  and 
there  was  no  property  belonging  to  It  which 
an  administrator  de  bonis  non  with  the  will 
annexed  wonld  have  any  Jurisdiction  over, 
if  appointed.  (3)  That  an  administrator  de 
bonis  non  could  not  properly  be  appointed, 
Inasmuch  as  there  was  no  property  belong- 
ing to  said  estate  which  had  not  been  ad- 
ministered upon  by  the  former  executor 
thereof.  (4)  That  the  appointment  of  George 
M.  Paulk,  as  trustee  under  the  will  of  Eunice 
Chapman,  successor  to  Gelon  W.  West,  de- 
ceased, and  also  as  executor,  was,  In  effect, 
an  appointment  of  Paulk  as  administrator 
with  the  will  annexed,  and  there  was  there- 
fore no  vacancy  In  the  office.  (5)  That  nei- 
ther the  wlU  of  Elijah  S.  Chapman  or  Eunice 
Chapman,  nor  the  construction  of  any  clause 
In  either  of  those  wills,  was  properly  before 
the  court,  and  that  the  status  of  the  prop- 
erty, as  it  might  be  ascertained  by  the  con- 
struction of  the  wills  referred  to,  could  not 
affect  the  question  at  issue,  because,  who- 
ever might  be  entitled  to  the  property  now 
in  the  hands  of  the  trustee  after  the  death  of 
the  life  tenant.  It  was  nevertheless  property 
which  had  been  fully  administered,  and  the 
same  could  not  be  recovered  by  an  adminis- 
trator de  bonis  non  with  the  will  annexed 
on  the  estate  of  Elijah  S.  Chapman  and  Eu- 
nice Chapman,  If  one  should  be  appointed. 
(6)  That  the  property  In  question  in  the 
hands  of  the  trustee,  nnder  the  will  of  Eu- 
nice Chapman,  was  within  the  Jurisdiction 
of  the  probate  court,  and  within  the  Juris- 
diction of  a  court  of  equity;  and  It  was 
competent  for  any  persons  who  claimed  an 
Interest  in  said  property  to  bring  a  petition 
to  the  probate  court  or  an  action  against  the  . 
trustee,  and  thus  determine  their  rights  to 
the  property,  without  the  Intervention  of  an 
administrator  de  bonis  non.  (7)  That,  al- 
though neither  the  will  of  Elijah  S.  Chapman 
nor  of  Eunice  Chapman  was  properly  before 
the  court  in  this  appeal,  if  the  construction, 
of  those  wills,  or  either  of  them,  was  to  be 
considered  by  the  court,  then  the  appellees 
are  entitled  to  the  property  in  question,  un- 
der the  will  of  Eunice  Chapman,  as  the  only 
heirs  of  Doremus  D.  Chapman,  and  that  the 
same  was  not  in  violation  of  the  statute  of 
perpetuities." 

That  court  In  effect  sustained  the  former 
and  overruled  the  latter  claims,  and  render- 
ed Judgment  In  favor  of  the  executor. 

Lewis  Sperry  and  Charles  Phelps,  for  appel 
lants.  William  Waldo  Hyde  and  Joel  H. 
Reed,  for  appellee. 
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TORRANCE,  J.  In  1879,  Mr.  Chapman 
died,  leaving  a  will,  In  which  he  gave  the  life 
use  of  all  his  property  to  his  wife,  and  at  her 
death  he  gave  it  to  such  person  or  persons  as 
she  by  her  will  should  appoint  In  1880,  the 
executor  under  this  will  rendered  his  final  ad- 
ministration account,  which  was  accepted  and 
allowed.  In  1884,  Eunice,  the  wife  of  Mr. 
Chapman,  died,  leaving  a  will,  In  which  she 
appointed  Gelon  W.  West  as  the  person  to 
receive  all  the  estate  of  her  husband  in  her 
possession  at  her  decease,  and  also  gave  to 
htm  the  entire  residue  of  her  own  estate,  In 
trust  to  pay  the  rents  and  profits  of  the  en- 
tire property  to  her  son,  Doremus,  during  his 
life,  and  at  his  decease  to  distribute  the  trust 
property  to  those  persons  who  should  then  be 
his  natural  heirs  at  law.  In  November,  18S9, 
West,  the  trustee  and  executor  under  the  will 
of  Eunice,  filed  his  accounts  as  trustee  and  as 
executor,  which  were  duly  allowed  and  ac- 
cepted. He  then  had  in  his  possession  some' 
thing  over  f  15,000  belonging  to  the  trust  fund, 
consisting  of  both  real  and-  personal  estate. 
He  resigned  his  office  of  trustee,  and  Mr. 
Paulk  was  appointed  his  successor  in  that 
office.  West  died  in  1B90.  Paulk  has  acted 
as  trustee  under  the  will  of  Eunice  since  his 
appointment.  In  December,  1896,  Doremus 
died,  leaving  a  will,  in  which  he  left  all  his 
property  to  his  widow.  The  executor  under 
that  will  claimed  that  the  trust  property  in 
Paulk's  hands  at  the  death  of  Doremus  was 
intestate  property  belonging  to  the  estates  of 
Elijah  and  Eunice,  in  which  he  had  an  in- 
terest, and  that  an  administrator  de  bonis 
non  upon  each  estate  should  be  appointed,  in 
order  that  said  claim  might  be  tried  and  de- 
termined. The  superior  court  took  the  exec- 
utor's view  of  this  matter,  and  the  principal 
question  here  is  whether  it  erred  in  so  doing. 

The  claim  that  the  property  in  Paulk's 
hands  Is  Intestate  property  is  based  upon  the 
assumption  that  the  gift  over  to  the  heirs  of 
Doremus,  In  his  mother's  will,  is  void.  The 
appellants,  in  substance,  claim  (1)  that,  even 
on  the  assumption  that  the  property  In 
Paulk's  hands  Is  intestate  estate,  It  would  not 
be  assets  In  the  hands  of  an  administrator  de 
bonis  non,  because  it  has  been  already  fully 
administered,  and  consequently  such  an  ad- 
ministrator ought  not  to  be  appointed,  for 
he  would  have  nothing  whatever  to  do;  (2) 
that  the  question  whether  the  property  is  or 
Is  not  Intestate  estate  was  not  properly  before 
the  lower  court,  and  could  not  be  determined 
by  It;  (3)  that,  if  such  question  was  before 
It  for  determination,  it  should  have  held  the 
gift  over  to  be  valid,  and  not  void. 

The  first  claim  Is  not  tenable.  It  Is  based 
mainly  upon  rules  of  the  common  law  which 
were  never  adopted  in  this  state,  or  have  been 
changed  or  modified  by  statute,  or  have  little 
or  no  application  in  these  cases.  At  common 
law  "executors  and  administrators  took  the 
legal  title  to  the  goods  and  chattels  of  the 
deceased;  nor  were  they,  before  the  statute 
of  distribution  (22  &  23  Car.  IL  [1670]  c.  10), 
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bound  to  distribute  the  surplus  after  payment 
of  debts.  Both  held  in  autre  droit,  and  there- 
fore neither  could  dispose  by  will  of  the  prop- 
erty remaining  In  specie;  both  had  the  power, 
while  living,  of  changing,  altering,  and  con- 
verting the  property,  and  whatever  was  thus 
altered  or  converted  became  their  own  goods, 
and  descended  on  their  deaths  to  their  own 
representatives.  Such  change  or  conversion 
of  the  goods  was  (so  far  as  regards  the  ad- 
ministrator de  bonis  non)  a  complete  adminis- 
tration, and  put  them  as  effectually  beyond 
the  reach  of  his  commission  as  if  they  had 
never  belonged  to  the  testator  or  intestate." 
Coleman  v.  McMurdo,  6  Rand.  (Va.)  51;  Potts 
v.  Smith,  3  Rawle,  361;  Beall  v.  New  Mexico, 
16  Wall.  535;  and  cases  cited  In  note  in  24 
Am.  Dec.  379.  A  somewhat  technical  mean- 
ing was  thus  given  to  the  word  "adminis- 
tered," so  far  as  regarded  the  administrator 
de  bonis  non.  As  to  him,  goods,  chattels,  or 
credits  of  the  decedent,  changed,  altered,  or 
converted  by  the  executor  or  administrator, 
were  "administered."  The  administrator  de 
bonis  non  succeeded  only  to  goods,  chattels, 
and  credits  of  the  decedent  which  had  not  been 
administered;  and  goods,  chattels,  and  cred- 
its "not  administered"  meant  goods,  chattels, 
and  credits  which  had  been  the  property  of 
the  decedent  at  his  death,  and  remained  In 
specie,  unchanged  and  unconverted,  when  the 
administrator  de  bonis  non  was  appointed. 
Thus,  money  received  by  the  former  executor 
or  administrator  in  his  representative  capac- 
ity, and  kept  by  Itself  separate  from  his  own 
money,  is  regarded  as  "not  administered"; 
but,  If  mixed  and  mingled  with  his  own  mon- 
ey, so  that  its  identity  is  gone,  it  is  regarded 
as  converted,  and  so  "administered,"  so  far 
as  the  administrator  de  bonis  non  Is  concern- 
ed. Beall  v.  New  Mexico,  supra;  Marvel  v. 
Babbitt,  143  Mass.  226,  9  N.  B.  566.  The  ad- 
ministrator de  bonis  non  was  regarded  as 
taking  the  specific  property  of  the  decedent 
as  his  immediate  successor,  and  not  as  suc- 
ceeding to  a  prior  executor  or  administrator; 
hence  there  was  said  to  be  no  priority  between 
them.  Suits  brought  by  or  against  the  pred- 
ecessor could  not,  as  a  rule,  be  prosecuted  by 
or  against  his  successor,  and  Judgments  ob- 
tained by  or  against  the  predecessor  were  not 
available  in  favor  of  or  against  the  successor. 
Alsop  v.  Mather,  8  Conn.  584;  American 
Board  of  Commissioners  for  Foreign  Mis- 
sions' Appeal,  27  Conn.  344. 

These  rules  of  the  common  law  have  been 
changed  or  modified  to  some  extent  In  many, 
If  not  most,  of  the  states,  Including  our  own. 
The  rule  that  an  executor  or  an  administra- 
tor was  entitled  to  the  surplus  of  the  per- 
sonal estate  after  the  payment  of  debts  was 
never  adopted  In  this  state.  Bacon  v.  Fair- 
man,  6  Conn.  121-129.  They  are  regarded 
here  as  mere  agents  or  trustees  for  those 
beneficially  entitled  to  the  property  as  cred- 
itors, legatees,  heirs,  or  distributees.  Wood- 
house  v.  Phelps,  51  Conn.  521-523;  Bobbins 
v.  Oofflng,  52  Conn.  118,  143;  Wllmerdlng  v. 
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Russ,  33  Conn.  67.  And  It  Is  now  made  a 
crime  for  any  executor  or  administrator  to 
"wrongfully  appropriate  and  convert  to  his 
own  use  the  money,  funds,  or  property"  of 
the  estate.  Gen.  St.  f  1579.  At  the  very 
beginning  of  this  century  It  was  by  statute 
made  the  duty  of  an  administrator  de  bonis 
non  "to  ask  for,  demand,  and  receive"  of 
his  predecessor,  "his  heirs  or  administrators, 
all  the  goods  and  effects  of  the  deceased, 
and  also  all  the  books  of  accounts,  bonds, 
notes,  or  other  securities,  documents,  or  pa- 
pers whatsoever,  touching  the  estate,  which 
may  be  needed  in  the  settlement  thereof"; 
and  It  was  further  then  provided  that  all  ac- 
tions at  law  or  in  equity,  pending  against 
such  predecessor  when  he  went  out  of  office, 
should  survive,  and  might  be  prosecuted  by 
or  against  his  successor.  Revision  1806,  p. 
271.  These  provisions,  in  substance,  have 
been  law  ever  since,  and  other  changes  in 
the  same  direction  have  been  made  from 
time  to  time,  as  shown  by  the  General  Stat- 
utes. An  executor  of  an  executor  Is  no  long- 
er, as  at  common  law,  entitled  to  adminis- 
ter the  estate  of  the  first  testator.  Gen.  St. 
i  553.  When  a  will  disposes  of  only  a  part 
of  the  estate,  the  executor  or  administrator 
with  the  will  annexed  Is  ex  officio  the  ad- 
ministrator of  the  intestate  estate.  Id.  f  561. 
When  an  executor  or  administrator  dies  be- 
fore completing  or  accounting  for  his  trust, 
his  personal  representative  must  settle  the 
account  in  the  court  of  probate,  and  pay  the 
amount  found  due  to  the  successor.  Id.  { 
617.  Courts  of  probate,  after  the  removal  of 
an  executor  or  administrator  and  the  ap- 
pointment of  his  successor,  may  enforce  the 
delivery  of  property,  held  by  the  former,  to 
the  latter  "In  the  same  manner  as  a  court 
of  equity  might  do."  Id.  g  612.  Under  sec- 
tion 445,  an  executor  or  administrator  pay- 
ing money  or  delivering  property  pursuant 
to  the  order  of  a  court  of  probate  having 
jurisdiction  is  protected  from  personal  lia- 
bility, even  If  the  order  Is  subsequently  set 
aside,  but  the  property  so  delivered  or  money 
paid  may  be  recovered,  "by  the  person  en- 
titled, from  any  person  receiving  or  in  pos- 
session of  the  same."  These  and  other  stat- 
utory changes,  which  It  is  unnecessary  to  re- 
fer to,  have  modified  the  doctrines  of  the 
common  law  with  reference  to  the  rights  and 
duties  of  an  administrator  de  bonis  non.  Un- 
der the  changes  thus  made  In  our  law,  this 
court,  in  Pinney  v.  Barnes,  17  Conn.  420, 
held  that  money  of  the  estate  In  the  hands 
of  an  executor  removed  from  office,  "no 
matter  from  what  source  received,  nor  for 
whom  ultimately  destined,"  belonged  to  the 
administrator  de  bonis  non,  and  that  he  was 
the  proper  party  to  Institute  proceedings  to 
recover  the  same  against  his  predecessor  in 
office.  In  Mansfield  v.  Lynch,  59  Conn.  320, 
22  Atl.  313,  It  was  held  that,  where  an  exec- 
utor had  paid  over  money  of  the  estate  by 
mistake  to  a  creditor,  the  administrator  de 
bonis  non  could   sue   for   and   recover  from 


the  creditor  the  money  so  paid.  In  that  case 
the  money  so  paid  by  the  executor  wrong- 
folly  or  mistakenly  was  an  asset  of  the  es- 
tate which  had  been  "administered"  by  him, 
within  the  technical  common-law  meaning 
of  that  word;  but  this  fact  was  not  allowed 
to  defeat  the  right  of  the  administrator  to 
sue  for  and  recover  it 

If,  then,  the  property  here  in  question  is 
intestate  estate,  and  has  already  been  "ad- 
ministered," within  the  common-law  mean- 
ing of  that  term,  so  that  under  the  rules  of 
that  law  an  administrator  de  bonis  non  could 
not  claim  it,  nor  administer  It,  still  we  think 
that  under  our  law  such  an  administrator 
would  be  entitled  to  claim  and  recover  and 
administer  it.  It  does  not  appear  to  be 
wanted  to  pay  debts,  but,  If  It  be  intestate 
property,  it  Is  wanted  for  distribution,  and 
administration  is  never  complete  until  the 
assets  of  the  estate  have  been  turned  over 
to  those  rightfully  entitled  to  them.  But, 
even  if  the  strict  rules  of  the  common  law 
are  to  govern  In  this  matter,  we  think,  on 
the  facts  found,  that  the  administrator  de 
bonis  non  would  be  entitled  to  recover, 
hold,  and  administer  this  property  If  Intes- 
tate. It  is  found  that  the  property  In 
Paulk's  hands  Is  substantially  the  same  Iden- 
tical property  which  belonged  to  Elijah  and 
to  Eunice  Chapman.  It  still  exists  In  specie, 
unchanged  and  unconverted,  so  far  as  ap- 
pears, in  the  hands  of  a  third  person,  who, 
If  it  be  Intestate  property,  has  no  legal  right 
to  it  Under  these  circumstances,  it  would, 
even  under  the  rules  of  the  common  law,  go 
to  the  administrator  de  bonis  non.  Beall  v. 
New  Mexico,  supra.  In  either  view  of  this 
matter,  then,  if  the  property  is  In  fact  In- 
testate, we  think  the  administrator  de  bonis 
non  of  the  estates  of  Elijah  and  Eunice 
Chapman  is  entitled  to  recover,  hold,  and 
administer  it  as  assets  of  those  estates.  In- 
deed, he  Is  the  only  person  who  can  properly 
do  so.  Pinney  v.  Barnes,  17  Conn.  420. 
The  appellants  say  that  the  distributees  of 
Elijah  and  Eunice  can  sue  for  and  recover 
It,  and  divide  it  among  themselves,  all  the 
debts  having  been  paid.  But  who  are  the 
distributees?  That  question  must  be  set- 
tled by  the  court  of  probate,  and,  in  order 
that  it  may  do  so,  "it  is  plainly  essential 
that  an  estate  should  be  pending  for  settle- 
ment In  said  court  In  the  orderly  and  pre- 
scribed way."  Connecticut  Trust  &  Safe- 
Deposit  Co.  v.  Security  Co.,  67  Conn.  438, 
442,  35  Atl.  342.  And,  to  secure  this  essen- 
tial in  the  cases  at  bar,  the  executor  of  both 
estates  being  dead,  and  no  successor  ever 
having  been  appointed.  It  Is  necessary  that 
an  administrator  de  bonis  non  upon  each 
estate  should  be  appointed.  The  claim  of 
the  appellants  that  Paulk  was  appointed  as 
the  successor  of  West  in  the  administration, 
and  was  now  administrator,  Is  not  borne  out 
by  the  finding,  and  need  not  be  further  con- 
sidered. 

The  other  two  grounds  of    error    claimed 
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may  be  considered  together.  They  are, 
briefly,  first,  that  the  court  below  erred  In 
construing  the  wills  at  all;  and,  second,  that 
it  erred  In  holding  that  the  gift  over  in 
Eunice's  will  was  void.  The  power  to  de- 
termine directly  and  conclusively  the  con- 
struction to  be  given  to  wills  is  not  commit- 
ted to  the  court  of  probate,  nor  to  the  su- 
perior court  sitting  as  an  appellate  court  of 
probate.  Such  a  power  involves  the  right 
to  try  and  finally  determine  disputed  titles  to 
property,  real  and  personal,  and  this  Is  not 
given  to  those  courts.  Hewitt's  Appeal,  63 
Conn.  24,  1  Atl.  815;  MaUory's  Appeal  62 
Conn.  218,  25  Atl.  100;  Cone's  Appeal,  68 
Conn.  84,  35  AtL  781.  But,  though  the  court 
of  probate  cannot  directly  try  and  finally  de- 
termine questions  of  title  to  personal  prop- 
erty, it  has  the  power  to  pass  upon  them  In- 
cidentally and  indirectly,  and  for  some  spe- 
cific purpose,  whenever  such  an  incidental 
power  is  necessary  to  the  exercise  of  a  juris- 
diction confessedly  conferred  upon  It.  Thus, 
it  has  been  held  that,  although  It  Is  not  com- 
petent for  the  court  of  probate  to  determine 
directly  the.  amount  or  validity  of  creditors' 
claims,  it  had  power,  in  Its  settlement  of  the 
administration  account,  to  decide  on  the  va- 
lidity of  the  claims  of  creditors  paid  by  the 
administrator  or  executor,  so  far  as  it  re- 
spects the  allowance  of  such  payments  In  his 
account  (Edmond  v.  Canfleld,  8  Conn.  87); 
and  that  It  had  the  incidental  power  to  deter- 
mine who  the  heirs  are  "for  the  particular 
purpose  of  completing  the  settlement  of  the 
estate,  and  in  order  that  the  executor  may  be 
protected"  (Davenport  v.  Richards,  16 
Conn.  310,  319).  The  court  of  probate  has 
the  exclusive  power  to  appoint  executors  and 
administrators,  under  conditions  prescribed 
by  law;  and,  In  determining  In  a  given  case 
whether  it  will  exercise  that  power,  it  must 
possess  the  incidental  power  to  decide,  sub- 
ject to  review  on  appeal,  whether  the  condi- 
tions for  the  exercise  of  Its  power  to  appoint 
exist;  and  this  may  include,  In  cases  like  the 
present,  the  power  to  construe  wills,  for  the 
purpose  of  deciding  whether  the  claim  made 
under  them  Is  made  in  good  faith,  and  wheth- 
er It  Is  or  Is  not  prima  facie  utterly  without 
any  foundation  in  law  or  in  fact 

tn  the  casos  at  bar,  the  executor  of  Dore- 
mus  claimed  before  the  probate  court'  that 
the  property  in  question  here  was  Intestate 
estate  because  the  gift  over  in  the  will  of 
Eunice  Chapman  was  void;  that,  if  that  were 
so,  part  of  said  property  belonged  to  him  as 
the  representative  of  Doremus;  that  the  exe- 
cutor upon  both  estates  was  dead,  and  no 
one  had  been  appointed  In  his  stead;  and 
that  he  desired  to  have  an  administrator  de 
bonis  non  appointed,  upon  each  estate,  to  the 
end  that  he  might  properly  prosecute  his 
claim.  These  claims  be  also  made  In  the  su- 
perior court.  It  was  the.  province  and  duty 
of  both  courts  to  look  at  the  wills,  and  to 
construe  them,  to  the  extent  and  for  the  pur- 
pose of  determining  whether  the  claims  were 


made  in  good  faith,  and  whether  they  were 
or  were  not  utterly  without  foundation  In 
law  or  in  fact  Further  than  this  they  were 
not  bound  to  go.  It  was  not  within  the 
province  of  either  court,  nor  was  it  its  duty, 
to  pass  finally  upon  the  validity  of  the  execu- 
tor's claim  that  the  gift  over  was  void,  nor 
did  the  superior  court,  we  think,  attempt  to 
do  this.  In  Woodhouse  v.  Phelps,  51  Conn. 
521,  an  administrator  de  bonis  non  was  ap- 
pointed, though  it  turned  out  that  there  was 
nothing  for  him  to  do.  In  State  v.  Smith, 
52  Conn.  557,  such  an  administrator  was  ap- 
pointed, although  it  turned  out  that  there  was 
no  property  belonging  to  the  estate.  In  Con- 
necticut Trust  &  Safe-Deposit  Co.  v.  Security 
Co.,  67  Conn.  438,  35  Atl.  342,  such  an  ad- 
ministrator was  appointed,  although  it  was 
claimed  that  the  property  sought  to  be  re- 
covered through  him  had  never  vested  In  his 
decedent  In  these  and  cases  like  them  it  is 
not  the  duty  of  the  court  of  probate,  when 
asked  to  appoint  an  administrator  de  bonis 
non,  to  pass  upon  the  legal  Validity  of  the 
claims  sought  to  be  made  available  through 
such  an  appointment.  Mallory's  Appeal,  62 
Conn.  218,  25  Atl.  109.  It  Is  enough  that  the 
claim  Is  made  In  good  faith,  and  appears  to 
have  some  foundation  In  fact  or  In  law.  If 
the  claim  of  the  executor  was  made  in  good 
faith,  and  did  not  prima  facie  appear  to  be 
utterly  without  reason  or  foundation  in  fact 
or  in  law,  and  it  the  appointments  might  avail 
the  executor,  then  we  think  that,  upon  the 
other  facts  found,  it  was  the  duty  of  the  pro- 
bate court  to  make  them.  In  this  view  of 
the  law,  there  Is  no  error  apparent  on  the 
record.    The  other  Judges  concurred. 


(10  Conn.  SE7) 

BENNETT  v.  PACKER  et  al. 

(Supreme  Court  of  Errors  of  Connecticut. 
March  2,  1898.) 

Wills— Gift   During  Widowhood— Dowkb— In 
testate  Estate— Distribution — Reser- 
vation to  Supreme  Court. 

1.  After  certain  bequests,  a  testator  gave  to 
his  wife  all  the  residue  of  his  estate  for  her  sep- 
arate use,  and  provided  that,  if  she  should  again 
marry,  "I  give,  bequeath,  and  devise  to  her  one- 
third  of  my  real  estate  and  personal  property, 
for  herself  and  her  heirs."  Held,  that  the  wid- 
ow was  not  entitled  to  an  absolute  estate  in 
fee  in  either  the  entire  real  or  personal  estate. 

2.  The  conditional  limitation  imposed  was  not 
void*  as  in  terrorem,  and  as  placing  a  restraint 
on  marriage. 

3.  On  the  remarriage  of  the  widow,  two-thirdB 
of  the  entire  estate  became  intestate. 

4.  The  provisions  for  the  widow  were  implied- 
ly, in  lieu  of  dower,  and  hence  she  was  not,  on 
remarriage,  entitled  to  any  part  of  the  real  es- 
tate of  the  intestate  estate. 

5.  A  widow,  having  enjoyed  the  provisions  of 
the  will  for  10  years,  was  estopped  from  exer- 
cising her  election. 

6.  The  widow,  on  remarriage,  was  entitled,  as 
a  distributee,  under  the  statute,  to  one-third  oi 
the  personal  intestate  estate. 

7.  Where  a  suit  to  determine  the  validity  and 
construction  of  a  will,  brought  to  the  superior 
court  is  by  it  reserved  on  a  finding  of  facts,  for 
the  consideration  and  advice  of  the  supreme 
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court  of  errors,  questions  not  involved  in  the 
construction  of  the  will  will  not  be  decided. 

Case  reserved  from  superior  court,  Wind- 
ham county;  Milton  A.  Shumway,  Judge. 

Suit  by  Orlgen  Bennett,  executor,  against 
Emma  A.  Packer  and  others,  for  the  con- 
struction of  a  will,  brought  to  the  superior 
court,  and,  on  facts  found,  reserved  for  the 
consideration  and  advice  of  the  supreme 
court  of  errors,  by  consent  of  several  parties. 

The  'will  of  Lothrop  H.  Hooker  is  as  fol- 
lows: "I,  Lothrop  H.  Hooker,  of  Mansfield, 
county  of  Tolland  and  state  of  Connecticut, 
being  of  sound  mind  and  memory,  do  make 
And  ordain  this  my  last  will  and  testament, 
in  manner  and  form  as  follows,  viz.:  Item 
1.  It  Is  my  will  that  all  my  just  debts, 
funeral  charges,  and  expenses  of  erecting 
suitable  monuments  be  paid  and  discharged 
by  my  executor,  hereinafter  mentioned. 
Item  2.  I  give  and  bequeath  to  my  daughters, 
Jennie  L.  Bacon,  wife  of  Joseph  H.  Bacon, 
to  Mary  Eva  Byles,  wife  of  George  S.  Byles, 
to  Emma  A.  Hooker  and  Adele  M.  Hooker, 
each  one  hundred  dollars  for  tnelr  own  sepa- 
rate use.  Item  8.  I  give,  bequeath,  and  de- 
vise to  my  beloved  wife,  Susan  M.  Hooker, 
all  the  residue  of  my  personal  property,  and 
real  estate  owned  by  me  at  the  time  of  my 
decease,  for  her  own  separate  use  and  be- 
hoof. Item  4.  It  Is  my  will  that,  If  the  said 
Susan  M.  Hooker  again  marries  after  my  de- 
cease, I  give,  bequeath,  and  devise  to  her, 
the  .said  Susan  M.  Hooker,  one-third  of  my 
real  estate  and  personal  property  for  her- 
self and  her  heirs.  Item  5.  I  hereby  ap- 
point Orlgen  Bennett  the  executor  of  this, 
my  will  and  testament  In  witness  whereof, 
I  have  signed,  sealed,  and  published,  and  de- 
clared this  instrument  as  my  will,  at  Mans- 
field, Conn.,  on  this  twenty-eighth  day  of  De- 
cember,, A.  D.  1882.  Lothrop  H.  Hooker. 
[Seal.]"  The  testator  died  April  24,  1888. 
The  value  of  the  personal  estate  left  by  him 
is  (3,797.53;  the  value  of  the  real  estate, 
$6,075.  His  will  was  admitted  to  probate 
in  May,  1888,  and  the  plaintiff  duly  quali- 
fied as  executor.  The  daughters  of  the  testa- 
tor named  in  the  second  clause  of  the  will 
were  his  children  by  a  former  wife.  The 
said  Susan  M.  Hooker  was  the  second  wife 
of  the  testator.  They  were  married  in  May, 
1862.  After  the  death  of  the  testator,  she, 
In  January,  1897,  married  John  W.  Griggs, 
who  died  in  November,  1897.  Our  advice  is 
asked  upon  the  following  questions:  "Wheth- 
er, by  the  provisions  of  said  will,  and  of 
items  3  and  4  thereof,  the  testator's  widow 
became  entitled  to  an  estate  In  fee  simple 
In  the  real  property  of  said  estate;  whether, 
by  the  provisions  of  said  will,  and  of  items 
3  and  4  thereof,  said  widow  became  entitled 
to  a  life  estate  In  and  life  use  of  two-thirds 
of  the  property  of  said  estate,  or  whether 
said  two-thirds  became,  at  her  said  mar- 
riage, intestate  estate;  whether,  if  said  two- 
thirds  of  said  property  Is  intestate  estate  at 


her  said  marriage,  said  widow  became  enti- 
tled to  one-third  of  the  same;  whether  the 
widow,  under  item  3  of  said  will,  became 
entitled  to  the  personal  property  of  said  es- 
tate absolutely;  whether,  If  two-thirds  of 
the  property  belonging  to  said  estate  became 
intestate  upon  the  said  marriage  of  the  tes- 
tator's widow,  the  real  estate  other  than 
that  In  which  the  widow  has  a  dowe?  Inter- 
est may  be  sold  by  the  executor,  and  the 
avails  thereof  be  used  to  pay  the  expenses  of 
settling  the  said  estate." 

Samuel  B.  Harvey,  for  executor.  Elliot 
B.  Sumner  and  Huber  Clark,  for  Susan  M. 
Griggs.  Charles  B.  Searls  and  William  A. 
King,  for  testator's  children. 

HALL,  J.  The  only  claim  made  by  Susan 
M.  Griggs  (formerly  Susan  M.  Hooker)  to  the 
estate  in  question,  in  her  written  statement 
filed  In  the  superior  court  In  obedience  to  an 
order  of  that  court,  Is  that,  as  widow  and 
as  devisee  and  legatee  under  the  will,  she 
has  an  absolute  title  to  all  the  real  and  per- 
sonal property  of  the  estate  after  the  pay- 
ment of  claims  and  of  the  legacies  given  to 
the  daughters.  The  third  clause  of  the  will, 
considered  Independently  of  the  other  provi- 
sions, gives  to  the  widow  sucn  absolute  title 
to  the  residuum.  But  the  several  clauses  of 
the.  will  must  be  construed  In  relation  to 
each  other;  and,  reading  the  third  and 
fourth  clauses  together,  it  is  clear  that  the 
fee  to  two-thirds  of  the  residue  is  a  gift 
durante  vlduitate.  Upon  the  fee  to  such 
two-thirds  the  fourth  clause  Imposes  a  con- 
ditional limitation,  by  which,  upon  the  sub- 
sequent marriage  of  the  widow,  the  estate 
determines  ipso  facto,  without  any  re-entry 
or  other  act  by  the  heirs  of  the  testator.  2 
Washb.  Real  Prop.  (4th  Ed.)  24;  Phillips  v. 
Medbury,  7  Conn.  568,  573;  Sheldon  v.  Rose, 
41  Conn.  371.  Such  a  limitation  is  not  void 
as  in  terrorem,  and  as  placing  a  restraint 
upon  marriage.  Jarm.  Wills  (6th  Am.  Ed.) 
*8S5,  *886,  and  note;  Phillips  v.  Medbury,  su- 
pra. 

The  provisions  for  the  widow  by  the  third 
and  fourth  clauses  of  the  will  were  in  lieu 
of  dower.  The  Intention  of  a  testator  that 
a  provision  of  his  will  for  the  benefit  of  bis 
widow  shall  be  a  substitute  for  her  dower 
right  need  not  be  expressly  stated  in  the 
will.  No  technical  words  or  terms  are  re- 
quired to  express  such  Intention.  Where 
such  a  provision  is  not  expressly  stated  in 
the  will  to  be  in  lieu  of  dower,  the  intention 
may  be  gathered  from  a  consideration  of  the 
entire  will,  but  It  should  be  "demonstrated 
by  clear  and  manifest  implication."  And, 
unless  such  intention  clearly  appears  from 
the  will,  the  widow  is  not  put  to  her  elec- 
tion. 2  Scrlb.  Dower  (2d  Ed.)  443;  Lord  v. 
Lord,  23  Conn.  327;  Ailing  v.  Chatfleld,  42, 
Conn.  276.  In  Lord  v.  Lord,  supra,  the  de- 
vise to  the  wife  was  not  expressed  to  be  in 
lieu  of  dower.    The  testator  gave  to  his 
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wife,  during  her  widowhood,  the  use  of  bis 
dwelling  house,  garden,  and  lot  adjoining, 
one-half  the  use  of  his  fishery,  the  use  of 
one-half  of  his  household  furniture,  the  in- 
come from  certain  bank  stock,  and  charged 
upon  bis  farm  the  annual  payment  of  certain 
products,  and  gave  her  certain  bank  stock. 
The  provision  was  held  to  be  In  lieu  of 
dower.  In  Evans'  Appeal,  51  Conn.  435,  440, 
a  gift  to  the  widow  of  the  life  use  of  the 
entire  estate  of  the  testator  was  held  to  be 
necessarily  in  lieu  of  dower.  In  Anthony  v. 
Anthony,  55  Conn.  256,  11  AtL  45,  a  gift  to 
the  wife  of  about  two-thirds  of  the  Income 
of  the  personal  property  and  the  use  of  near- 
ly half  the  real  estate  was  held  to  exclude 
dower,  though  not  expressly  -stated  In  the 
will  to  be  In  lieu  of  dower.  In  the  case  at 
bar  the  testator  gave  to  bis  wife,  during 
widowhood,  the  fee  to  about  nine-tenths  of 
his  entire  property,  and,  In  the  event  of  her 
remarriage,  an  interest  In  his  estate  much 
greater  In  value  than  her  dower  right  We 
think  it  clearly  appears  from  the  entire  will 
to  have  been  the  intention  of  the  testator 
that  the  gift  to  the  widow  should  be  In  lieu 
of  dower,  and  that  by  her  acceptance  and 
enjoyment  for  nearly  10  years,  without 
claiming  dower,  of  the  benefit  of  a  provision 
giving  to  her  the  fee  of  the  residuum  during 
widowhood,  and  thus  placing  It  within  her 
power,  to  enjoy  that  estate  during  her  life, 
and  giving  to  her  one-third  of  the  residuum 
absolutely  in  case  of  her  remarriage,  she  is 
estopped  from  claiming  dower  in  the  estate 
which  has  become  Intestate  by  her  marriage. 
Is  the  widow  entitled  to  share  in  the  person- 
al property  of  the  Intestate  estate,  under  the 
statute  of  distribution?  Some  expressions 
in  the  opinion  in  Leake  v.  Watson,  60  Conn. 
498,  513,  21  Atl.  1075,  1080,  would  seem  to 
indicate  that  she  was  not  But  the  ques- 
tion was  not  really  Involved  In  the  decision 
of  that  case,  and  the  statement  In  the  opin- 
ion that  the  widow  was  not  entitled  to  share 
in  the  intestate  estate  "resulting  from  the 
failure  of  the  remainder  over  to  the  heirs  of 
the  daughters"  is  based  upon  the  peculiar 
circumstances  of  that  case,  among  which 
were  the  facts  that  the  testator  did  not  con- 
template that  any  part  of  his  estate  would 
become  intestate,  and  that  the  widow  did 
not  claim  the  right  to  share  In  the  Intestate 
estate.  In  Huntington's  Appeal,  30  Conn. 
526,  it  was  made  a  quaere  whether  the  will 
containing  a  provision  for  the  benefit  of  the 
widow  could  be  considered  as  affecting  the 
rights  of  her  heirs  under  the  statute  of  dis- 
tribution to  share  in  intestate  estate.  The 
case  of  Sheldon  v.  Rose  was  quite  similar  to 
the  present  case.  There  the  testator  be- 
queathed to  his  wife  the  use  of  all  his  es- 
tate so  long  as  she  remained  his  widow,  and, 
In  case  of  her  remarriage,  the  life  use  of  one 
half  of  his  property,  the  other  half  to  broth- 
ers and  sisters,  but  with  no  disposition  of 
the  remainder  after  the  termination  of  the 
widow's  life  estate.    The  widow  remarried. 


After  her  death  It  was  held  that  one-half  the 
Intestate  estate  should  be  distributed  to  the 
heirs  of  the  widow.  In  Evans'  Appeal,  su- 
pra, the  testator,  having  no  children,  gave 
to  his  widow  the  life  use  of  his  entire  estate 
after  the  payment  of  debts,  without  an  ex- 
press statement  that  it  was  In  lieu  of  dow- 
er. The  widow  declined  in  writing  to  accept 
the  provision  of  the  will,  upon  advice  that 
her  acceptance  of  It  would  not  only  bar  her 
dower  right,  but  also  her  right  under  the 
statute  of  distribution.  This  court  held  that 
she  might  revoke  her  election,  and  claim  un- 
der the  will  the  use  of  the  entire  estate  for 
life,  and,  under  the  statute  of  distribution, 
one-half  the  personal  estate  absolutely,  and 
that  notwithstanding  her  acceptance  of  the 
provision  of  the  will,  which  was  held  to  be 
in  lieu  of  dower,  she  was  entitled,  as  distrib- 
utee, under  the'  statute,  to  one-half  the  per- 
sonal property  absolutely.  In  the  recent 
case  of  Nelson  v.  Pomeroy  (Conn.)  20  Atl. 
534,  It  was  held  that  the  acceptance  of  the 
bequest  to  the  widow,  which  was  expressed 
to  be  in  lieu  of  dower,  did  not  bar  her  from 
claiming  her  share  of  the  Intestate  personal 
estate,  under  the  statute.  In  giving  the 
opinion  of  the  court  Judge  Hammersley 
says:  "Pinckney  v.  Plnckney,  1  Bradf.  Sur. 
276,  seems  to  support  the  broad  rule  that  a 
bequest  to  a  widow  'in  lieu  of  all  right  she 
may  have  In  my  real  or  personal  estate,  ex- 
cept as  hereinafter  mentioned,' -does  not  ex- 
clude the  widow  from  her  distributive  share 
of  any  property  undisposed  of  by  the  will. 
Doubtless,  such  a  statement  should  be  taken 
subject  to  the  modification  that  a  bequest  to 
his  wife  in  lieu  of  all  claim  upon  the  tes- 
tator's estate  may  be  so  framed  that  If  she 
elect  to  take  the  bequest  she  will  be  es- 
topped from  claiming  any  share  even  of  In- 
testate property."  The  widow's  right  to 
share  In  the  personal  property,  unlike  her 
right  of  dower,  could  have  been  defeated  by 
the  testator  by  a  disposal  of  his  entire  estate 
by  will.  As  it  appears  upon  the  face  of  the 
will  that  In  the  event  of  the  marriage  of  the 
widow,  a  part  of  the  estate  would  become 
intestate,  we  think  she  may  justly  claim  that 
she  accepted  the  gift  to  her  as  a  substitute 
for  her  right  of  dower  only,  and  not  In  lieu 
of  her  statutory  right  to  share  in  the  intes- 
tate personal  estate. 

The  superior  court  Is  advised:  (1)  That 
by  the  provisions  of  the  will,  the  testator's 
widow  did  not  become  entitled  to  an  abso- 
lute estate  In  fee  in  either  the  entire  real  or 
personal  estate;  (2)  that,  upon  the  remar- 
riage of  the  widow,  two-thirds  of  the  entire 
estate  became  Intestate;  (3)  that  the  widow 
is  not  entitled  to  any  part  of  the  real  estate 
of  said  intestate  estate,  but  is  entitled  as  a 
distributee,  under  the  statute,  to  one-third  of 
the  personal  intestate  estate.  Upon  the  ques- 
tion asked  in  the  amendment  to  the  com- 
plaint we  give  no  advice,  as  It  is  not  in- 
volved In  the  construction  of  the  will.  The 
other  judges  concurred. 
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STOCKSLAGER  t.   MECHANICS'  LOAN   & 

SAVINGS  INSTITUTE. 

(Court  of  Appeals  of  Maryland.     March  3, 

1898.) 

FKADDCLE  S  T  Co  NY  BT  A  N  0E8 — CoNSl  D  E  RATI  OH— EVI- 
DENCE— Borden  or  Proof— Hcrband  and 
Wife— Implied  Contracts. 

1.  As  against  the  husband's  creditors,  whose 
rights  accrued  prior  to  a  transfer  of  real  prop- 
erty by  the  husband  to  the  wife  in  payment  of 
an  alleged  debt,  the  burden  is  on  the  wife  to  es- 
tablish that  she  was  a  bona  fide  creditor  of  the 
husband. 

2.  The  consideration  expressed  in  a  deed  from 
a  husband  to  bis  wife  was  "$2,100  heretofore 
received"  by  him,  and  the  property,  which  was 
worth  $4,100,  was  taken  subject  to  mortgages 
for  82,000.  The  deed  was  executed  November 
14th,  and  recorded  December  30th,  following. 
The  firm  of  which  the  husband  was  a  member 
was  insolvent,  and  was  being  sued,  principally 
in  November.  A  note  for  $2,200  for  prior  in- 
debtedness was  executed  to  creditors  three  days 
before  the  deed  was  recorded.  After  the  con- 
veyance the  hnsband  apparently  had  nothing, 
and  his  administrator  returned  no  assets.  The 
wife  was  not  shown  to  have  had  any  property 
at  her  marriage,  or  means  of  acquiring  any,  ex- 
cept by  keeping  a  few  boarders  during  a  part 
of  six  or  seven  years.  She  had  a  bank  account 
during  this  time,  and  deposited  amounts  for 
more  than  she  probably  made  from  boarders 
about  the  time  her  husband  executed  the  deed 
and  became  insolvent.  She  was  known  to  have 
had  his  notes  in  various  amounts  prior  to  the 
deed,  several  amounting  to  $177,  which  might 
have  been  the  basis  of  a  claim  against  him 
when  the  deed  was  made;  but  there  was  no  evi- 
dence that  they  were  unpaid,  or  connecting 
them,  or  checks  given  him  by  her  at  various 
times,  with  the  consideration  mentioned  in  the 
deed.  Bdd  that,  against  antecedent  creditors, 
the  deed  was  not  shown  to  be  bona  fide. 

3.  If  a  husband  receives  his  wife's  money  or 
other  separate  property  with  her  knowledge  and 
acquiescence,  and  without  an  express  promise  at 
the  time  to  repay  it,  no  implied  assumpsit,  ei- 
ther legal  or  equitable,  arises  to  support  a  claim 
against  him. 

4.  The  recital  of  the  consideration  expressed 
in  a  deed  from  a  hnsband  to  a  wife  as  the  sum 
of  $2,100  "heretofore  received"  by  the  husband 
from  his  wife  in  extinguishment  of  the  debt 
"thereby  created,"  does  not  evidence  an  obliga- 
tion on  the  part  of  the  husband  that  the  wife 
could  have  enforced  against  him  or  his  estate, 
and  therefore  cannot  be  relied  on  as  evidence 
of  a  valuable  consideration  against  his  credit- 
ors. 

Appeal  from  circuit  court,  Washington 
county. 

BUI  In  equity  by  the  Mechanics'  Loan  & 
Savings  Institute  against  Sarah  M.  Stock- 
slager  and  others.  From  a  decree  in  favor 
of  plaintiff,  defendant  Sarah  M.  Stockslager, 
by  her  committee,  J.  Augustus  Mason,  ap- 
peals.    Affirmed. 

McSHERBY,  C.  J.,  and  BRYAN,  FOWLER, 
BRISCOE,  PAGE,  ROBERTS,  BOYD,  and 
PEARCE,  JJ. 

J.  A.  Mason,  for  appellant.  N.  B.  Scott, 
Jr.,  for  appellee. 

BOYD,  J.  The  object  of  the  bill  of  com- 
plaint which  wab  the  beginning  of  the  pro- 
ceeding before  us  for  review  was  to  set 
aside  a  deed  executed  by  William  E.  Stock- 
slager  to   his  wife,   Sarah   M.   Stockslager, 


conveying  a  house  and  lot  in  Hagerstown, 
and  to  subject  the  property  to  the  payment 
of  the  debt  due  the  appellee  by  him.  The 
Indebtedness  commenced  in  1890  and  1891  on 
several  notes  of  the  firm  of  J.  C.  Dayhoff  & 
Co.,  of  which  Mr.  Stockslager  was  a  mem- 
ber, which  were  renewed  from  time  to  time 
until  December  13,  1893,  when  there  was  a 
balance  due  on  one  note,  signed  by  the  firm, 
William  E.  Stockslager,  and  J.  W.  Stone- 
braker;  and  on  December  27, 1893,  other  notes 
were  consolidated  into  one  of  $2,200,  which 
was  given  by  the  firm,  with  Mr.  Stock- 
slager and  the  other  two  members  as  sure- 
ties. On  May  14,  1894,  judgments  were  en- 
tered for  the  balances  due  on  these  respect- 
ive notes  against  the  firm  and  the  individual 
sureties,  including  Mr.  Stockslager.  The 
firm  of  J.  0.  Dayhoff  &  Co.  became  embar- 
rassed, and  receivers  were  appointed  on 
April  7, 1894.  Some  payments  were  made  by 
the  receivers,  and  the  trustees  of  one  of  the 
firm,  who  was  Insolvent,  on  the  judgments, 
but  there  is  considerable  balance  still  due 
on  them.  Unfortunately  William  E.  Stock- 
slager died  in  May,  1894,  and  in  December 
of  that  year  his  widow  was  placed  in  an 
insane  asylum,  where  she  is  still  confined, 
and  the  case  on  her  part  was  defended  by 
her  committee,  who  was  thus  deprived  of  the 
benefit  of  the  testimony  of  both  parties  to 
the  deed,  which  is  alleged  to  he  fraudulent 
as  against  the  creditors  of  the  husband. 
The  consideration  stated  In  the  deed  Is  "the 
sum  of  twenty-one  hundred  dollars  hereto- 
fore received  by  him,  the  said  William  E. 
from  his  wife,  Sarah  M.,  Stockslager,  and  In 
payment  and  extinguishment  of  the  debt 
from  the  said  William  E.  to  the  said  wife 
thereby  created,"  and  the  property  was  con- 
veyed subject  to  mortgages  amounting  to 
$2,000.  It  was  the  only  real  estate  owned 
by  him,  and  was  worth  about  $4,100,— the 
consideration  named  in  the  deed,  Including 
the  mortgage  debt  The  deed  was  placed  on 
record  on  the  30th  day  of  December,  1893. 
just  three  days  after  the  $2,200  note  was 
given,  although  It  had  been  executed  on  No- 
vember 14th  of  that  year.  The  testimony 
also  shows  that  the  firm  was  insolvent,  and 
was  being  sued  in  1893,  principally  in  No- 
vember. After  Mr.  Stockslager  conveyed  to 
his  wife  the  only  real  estate  he  bad,  he  ap- 
parently had  nothing,  and  his  administrator 
returned  no  assets  to  the  orphans'  court. 

This  court  has  held  In  a  number  of  cases 
that  a  wife  may  become  a  creditor  of  her 
husband,  and  it  was  said  in  Crane  v.  Bark- 
doll,  59  Md.  534,  that  "if  she  is,  in  fact,  such 
creditor,  the  law  regards  her  rights  with  as 
much  favor  as  those  of  other  creditors." 
But  there  must  be  proof  of  the  clearest  and 
most  satisfactory  character  of  the  existence 
Of  the  relation  of  debtor  and  creditor  be- 
tween them  when  a  husband  undertakes  to 
prefer  his  wife  to  the  exclusion  of  others. 
It  may  be  worthy  of  consideration  whether 
there  ought  not  to  be  a  statute  requiring  any 
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Indebtedness  from  a  husband  to  his  wife  to 
be  made  a  matter  of  record,  within  some 
reasonable  time  after  it  is  created,  in  order 
to  affect  creditors,  as  there  is  no  greater 
opportunity  for  fraud,  or  easier  means  of 
imposing  on  third  persons,  than  permitting 
husband  and  wife  to  secretly  occupy  and 
continue  the  relation  of  debtor  and  creditor, 
and  then,  when  the  former  has  become  finan- 
cially embarrassed,  to  permit  him  to  prefer 
his  wife,  and  thus  possibly  provide  a  home 
or  support  for  himself,  as  well  as  his  wife 
and  family.  But,  even  tinder  the  law  as  it 
now  exists,  when  the  bona  fides  of  the 
transfer  is  questioned  by  a  creditor  of  a 
husband,  the  burden  Is  on  the  wife.  Hlnkle 
v.  Wilson,  53  Md.  287;  Levi  v.  Rothschild, 
89  Md.  348, 14  Atl.  535;  Nicholson  v.  Condon, 
71  Md.  620, 18  Atl.  812.  As  the  supreme  court 
of  the  United  States  said,  in  Seltz  v.  Mitch- 
ell, 94  U.  S.  580,  which  has  been  quoted  with 
approval  by  this  court  in  the  above  cases, 
and  more  recently  in  Manning  v.  Carruthers, 
83  Md.  1.  34  Atl.  254:  "Such  is  the  com- 
munity of  interest  between  husband  and 
wife;  such  purchases  are  so  often  made  a 
cover  for  a  debtor's  property,  are  so  fre- 
quently resorted  to  for  the  purpose  of  with- 
drawing his  property  from  the  reach  of  his 
creditors  and  preserving  it  for  his  own  use, 
and  they  hold  forth  such  temptations  for 
fraud,— that  they  require  close  scrutiny.  In 
a  contest  between  the  creditors  of  the  hus- 
band and  the  wife,  there  is,  and  there  should 
be,  a  presumption  against  her,  which  she 
must  overcome  by  affirmative  proof." 

Let  us  apply  those  principles  to  this  case. 
The  recital  In  the  deed  does  not  show  how 
or  when  the  debt  therein  referred  to  was 
created.  The  appellant  has  attempted  to  ac- 
count for  it  by  the  introduction  of  certain 
notes,  signed  by  William  E.  Stockslager,  pay- 
able to  his  wife,  and  of  a  number  of  checks 
of  Mrs.  Stockslager  on  the  Mechanics'  Loan 
&  Savings  Institute,  payable  to  the  order  of 
her  husband,  and  indorsed  by  him.  It  was 
also  shown  that  she  kept  an  account  in  her 
name  with  the  appellee,  beginning  with  July 
21,  1884;  the  deposits  being  made  quite  reg- 
ularly until  August  29,  1887.  There  was 
then  an  interval  until  July  25,  1881,  when 
she  again  opened  an  account,  which,  was  con- 
tinued until  1894.  Where  the  money  which 
was  deposited  from  time  to  time  came  from 
is  not  shown  with  any  certainty.  It  Is 
claimed  that  she  kept  boarders,  and  in  that 
way  saved  it.  Matthias  E.  Kayhoe,  her 
brother,  testified  that  his  sister  was  married 
in  the  winter  of  1883-84,  and  that  he  lived 
with  her  until  May,  1887  (when  he  went  to 
Washington),  paying  board  that  averaged 
about  $2.50  per  week,  and  that  during  that 
time  she  had  three  other  boarders,  but  had 
none  for  about  two  years  after  he  left.  As 
she  drew  the  balance  of  her  account  on  Au- 
gust 29,  1887,  by  check  to  G.  R.  Bowman, 
which  we  will  refer  to  directly,  any  money 
she  may  have  earned  prior  to  that  time  Is 


not  very  material.  It  is  true  that  during 
those  three  years  she  gave  checks  to  her  hus- 
band amounting  to  $204.50,  but  it  is  not 
shown  what  they  were  for,  and  it  may  be 
they  were  to  reimburse  him  for  expenses  in 
keeping  the  boarders,  as  the  testimony  shows 
that  he  bought  groceries  and  other  articles 
for  the  house.  After  the  death  of  William 
E.  Stockslager,  Mr.  Kayhoe  saw  Mrs.  Stock- 
slager have  the  checks  and  notes  which  were 
offered  in  evidence  in  her  possession.  There 
are  23  checks,  all  signed  by  her,  excepting 
one  or  two,  which  were  signed  by  her  hus- 
band in  her  name,  and  all  were  indorsed 
by  him,  excepting  the  G.  R.  Bowman  check. 
There  are  five  notes,  all  signed  by  him.  The 
first  is  for  $784.50,  and  is  dated  November 
19,  1884,— about  a  year  after  their  marriage, 
—payable  90  days  after  date.  The  record  Is 
absolutely  silent  as  to  what  that  was  given 
for.  It  is  not  shown  that  she  had  any 
money  when  she  was  married,  or  afterwards 
received  any,  excepting  from  the  board  we 
have  spoken  of.  The  next  note  is  for  $40. 
Is  dated  October  2,  1891,  and  payable  10 
days  after  date.  On  that  date  she  gave 
him  a  check  for  $40.  On  December  4,  1891. 
another  note  was  given  for  $27,  payable  90 
days  after  date.  There  are  two  checks,  for 
$9  and  $18,  respectively,  dated  November  7 
and  December  1,  1891,  which  might  have 
been  covered  by  that  note.  January  10, 1893, 
Is  the  date  of  the  next  note,  which  is  for 
$300,  payable  90  days  after  date.  On  that 
day  he  withdrew  from  her  account  $100,  and 
had  withdrawn  on  June  11,  1892,  $125,  on 
August  9th  $30,  and  September  2d  $50. 
There  is  nothing  to  show  whether  these  last 
three  items  were  Intended  to  be  included, 
but  it  is  contended  on  the  part  of  the  ap- 
pellant that  such  was  probably  the  case. 
The  last  note  Is  dated  November  13,  1893, 
and  is  for  $10,  payable  60  days  after  date. 
It  would  seem  reasonable  to  assume  that  the 
notes  of  October  2,  1891,  December  4,  1891, 
November  13,  1893,  and  that  of  January  10, 
1893,  to  the  extent,  at  least,  of  $100,  were 
given  for  sums  drawn  out  of  the  bank  ac- 
count, as  the  dates  correspond;  but  there  Is 
nothing  to  show  In  whose  possession  they 
were  when  Mr.  Stockslager  died,  or  wheth- 
er they  had  not  been,  In  point  of  fact,  paid. 
The  only  evidence  on  the  question  is  that  of 
Mr.  Kayhoe,  who  saw  them  in  his  sister's 
possession  some  time  after  her  husband's 
death.  Nor  does  the  evidence  connect  them 
with  the  consideration  mentioned  in  the  deed. 
There  is  a  very  striking  circumstance  shown 
by  the  account  of  Mrs.  Stockslager  with  the 
appellee,  suggesting  that  her  husband,  or 
some  one,  was  paying  her  money  in  sums  of 
some  size.  During  the  first  year  after  she 
opened  the  account  for  the  second  time,  July 
25,  1891,  she  deposited  $278.25,  during  the 
second  $148.25,  and  during  the  third,  from 
August  5,  1893,  to  May  26,  1894,  $700,— there 
havlDg  been  deposited  two  amounts,  for  $145 
and  $279,  respectively,  on  the  last-mentioned 
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date.  It  la  true  she  had  three  boarders,  be- 
sides her  mother,  for  a  year  before  her  hus- 
band's death;  but  It  was  during  the  time 
that  he  was  so  embarrassed,  when  It  can  be 
fairly  assumed  that  he  could  not  furnish 
supplies  for  the  house  as  readily  as  he  could 
when  he  was  more  prosperous.  The  money 
he  had  belonging  to  his  wife's  father's  es- 
tate, in  trust  for  her  mother  during  her  life, 
to  use  the  language  of  the  witness  Kayhoe, 
"Is  gone,  and  has  not  been  accounted  for  as 
yet  to  the  present  administrator.  The  pres- 
ent administrator  Is  engaged  in  efforts  to 
secure  the.  said  money."  This  witness  also 
said  he  did  not  know  whether  his  mother 
paid  her  board  In  money,  or  was  only  credit- 
ed with  the  amount  of  it.  If  the  money  was 
"gone,"  the  latter  was  more  likely  the  case. 
But  at  any  rate  it  was  not  probable,  If  pos- 
sible, that  she  could  have  cleared,  from  three 
or  four  boarders,  $700  in  less  than  10  months, 
and  still  less  so  that  she  could  have  had  from 
that  source  $434  to  deposit  In  one  day. 
Where  did  it  come  from?  The  record  is  si- 
lent The  fact  Is  at  least  suspicious  and  sug- 
'  gestlve. 

As  to  the  Bowman  check  for  $530,  dated 
August  27,  1887,  there  is  absolutely  no  evi- 
dence to  show  that  It  was  given  under  such 
circumstances  as  would  permit  it  to  be  char- 
ged against  Mr.  Stockslager.  If  the  appel- 
lant's theory  be  correct,  that  she  took  notes 
to  represent  what  he  owed  her,  it  is  singu- 
lar that  an  indebtedness  for  a  sum  of  that 
size  should  not  have  been  evidenced  by  a 
note;  but  there  is  no  evidence  that  he  ever 
promised  to  repay  her  that  sum.  The  law 
of  this  state  is  settled  beyond  all  controversy 
on  that  point.  In  Grover  &  Baker  Co.  v. 
Radcliff,  63  Md.  496,  the  former  decisions  of 
this  court  were  referred  to,  and  the  doctrine 
was  reiterated  that,  if  a  husband  receives 
his  wife's  money  or  other  separate  property, 
with  her  knowledge  and  acquiescence,  with- 
out an  express  promise  at  the  time  to  repay 
it,  no  implied  assumpsit,  either  legal  or 
equitable,  will  arise  to  support  a  claim 
against  him  or  his  estate.  Alvey,  C.  J.,  in 
delivering  the  opinion  of  the  court,  said: 
"The  wife  having  the  jus  dlsponendi  of  her 
separate  property,  if  she  thinks  proper  to  let 
her  husband  have  it,  or  appropriate  It,  with- 
out any  express  promise  or  agreement  at  the 
time  to  account  for  or  repay  her  the  amount 
so  received  or  appropriated,  she  cannot  after- 
wards set  up  a  claim  against  the  husband 
upon  the  footing  of  a  creditor.  In  such  case 
she  is  taken  to  have  acquiesced  In  the  appro- 
priation of  the  fund  for  the  common  benefit 
of  herself  and  husband,  or  for  the  benefit  of 
her  family." 

We  have  said  above  that  the  burden  is  on 
the  wife  to  establish  the  fact  that  she  was  a 
bona  fide  creditor  of  her  husband.  In  doing 
so,  we  have  not  overlooked  the  cases  in  this 
state  which  hold  that  the  consideration  stat- 


ed In  a  deed  from  the  husband  to  his  wife  is  " 
to  be  taken  as  prima  facie  true,  as  Is  the 
case  In  deeds  between  other  parties.  Stock- 
et  v.  Holliday,  9  Md.  480;  Mayfleld  v.  Kll- 
gour,  31  Md.  240;  Grover  &  Baker  Co.  v. 
Radcliff,  supra.  But,  as  was  held  in  the 
last-mentioned  case:  "To  constitute  a  valu- 
able consideration,  as  against  sul-sisting 
creditors,  the  consideration  thus  recited,  if 
relied  on,  must  be  such  as  will  evidence  an 
obligation  on  the  part  of  the  husband  that 
the  wife  could  have  enforced  against  him 
or  his  estate.  Otherwise,  it  could  not  be  re- 
garded as  a  valuable  consideration."  The 
recital  in  this  deed,  that  in  consideration  of 
the  sum  of  $2,100,  "heretofore  received"  by 
the  husband  from  his  wife,  and  In  payment 
and  extinguishment  of  the  debt  "thereby  cre- 
ated," is  not  sufficient  to  make  a  prima  facie 
case,  as  against  creditors.  It  should  have 
shown  that  there  was  a  promise  to  repay 
the  money  when  it  was  received,  and  that 
there  was  such  a  debt  as  could  be  enforced 
against  him.  The  recital  of  the  considera- 
tion in  this  deed  is  very  similar  to  that  in 
Grover  &  Baker  Co.  v.  Radcliff,  63  Md.  496, 
where  it  was  held  to  be  insufficient  There 
Is,  then,  nothing  in  the  evidence  offered 
that  approaches  the  requirement  of  the  law 
to 'enable  the  wife  to  successfully  assert  a 
claim  against  her  husband,  to  the  detriment 
of  subsisting  creditors,  excepting,  perhaps, 
the  notes  for  $40,  $27,  $10,  aid  $100  of  the 
note  of  January  10,  1893.  But  there  is  noth- 
ing to  connect  either  of  the  notes  or  the 
Bowman  check  with  the  pretended  consid- 
eration mentioned  in  the  deed,  or  to  show 
that  they  were  still  subsisting,  unpaid  obliga- 
tions when  the  deed  was  executed.  We  re- 
gret that  the  death  of  the  husband  and  the 
affliction  of  the  wife  prevents  us  from  hav- 
ing their  explanation  of  the  transaction;  but 
although  greatly  deploring  her  unfortunate 
condition,  we  cannot  deviate  from  these 
well-settled  principles  of  law,  which  are  so 
necessary  for  the  protection  of  the  creditors 
of  those  In  falling  circumstances,  because 
of  a  mere  possibility  that  she  may  have  help- 
ed her  cause,  had  not  her  reason  been  de- 
throned. There  are  suspicious  circumstan- 
ces shown  by  the  record  which  we  might 
have  commented  on  more  fully,  had  not  the 
death  of  one  and  that  which  is  worse  than 
death  to  the  other  of  the  two  parties  to  the 
deed  made  it  impossible  for  them  to  explain, 
If  susceptible  of  explanation;  and  we  there- 
fore forbear  to  Bay  more  on  that  subject 

As  we  have  already  said  that  we  are  not 
satisfied  that  there  was  any  bona  fide  debt 
such  as  the  law  recognises,  existing  when 
the  deed  was  made,  It  is,  of  course,  unneces- 
sary to  discuss  the  other  suggestion  of  the 
appellant  that  a  lien  be  declared  in  her  fa 
vor,  tf  the  deed  be  set  aside.  The  decree 
must  be  affirmed.  Decree  affirmed,  with 
costs. 
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SIECHRIST  t.  BOSS. 

(Court  of  Appeals  of  Maryland,    if  arch  8, 
189a) 

EXBOUTOK8— DiaCHAKOE. 

B.  bequeathed  to  S.  a  certain  sum  for  life, 
and  after  S.'s  death  "to  be  equally  divided 
among  her  children  then  living,  Hnd  the  descend- 
ants of  any  who  may  have  died."  field  that, 
where  the  executors  invested  the  money  in  cer- 
tain stock  in  the  name  of  the  life  legatee,  sub- 
ject to  the  provisions  of  the  will,  in  compliance 
with  an  order  of  court,  and  secured  an  allow- 
ance of  the  amount  so  invested  in  their  "first 
and  final  account,"  the  administration  termi- 
nated. 

Appeal  from  orphans'  court  of  Baltimore 
city. 

Action  by  Jacob  H.  Siechrist  against  Eliza- 
beth Emma  Bose,  executrix  of  William  Bose. 
From  an  order  dismissing  plaintiff's  petition, 
he  appeals.   Affirmed. 

Argued  before  McSHERRY,  0.  J.,  and 
BRISCOE,  PBARCE,  FOWLER,  ROB- 
ERTS, and  BOYD,  JJ. 

John  S.  Young  and  H.  Arthur  Stump,  for 
appellant.    Arthur  W.  Machen,  for  appellee. 

PAGE,  J.  By  bis  last  will,  admitted  to 
probate  on  the  29th  January,  1876,  William 
Boae  bequeathed  to  Margaret  Siechrist  the 
sum  of  $3,383  for  life,  and  after  her  death  "to 
be  equally  divided  among  her  children  then 
living  and  the  descendants  of  any  who  may 
have  died,  such  descendants  taking  the  por- 
tion their  parent  would  have  taken  had  he 
or  sbe  been  then  living."  The  executors,  the 
late  Judge  Dobbin  and  Elizabeth  E.  Bose 
(widow  of  the  decedent),  on  the  25th  Jan- 
nary,  1877,  filed  a  petition  in  the  orphans' 
court  for  Baltimore  city,  in  which,  after 
stating  their  readiness  to  pay  the  said  legacy, 
they  prayed  for  an  order  directing  them  to 
invest  the  money  "so  as  to  meet  the  require- 
ments of  said  will,  and  protect  the  interest 
of  all  the  parties  interested  therein."  On  the 
same  day  the  order  was  passed,  directing  the 
executors  to  invest  the  sum  in  United  States, 
state,  or  city  stock  "in  the  name  of  Mar- 
garet Siechrist,  legatee  for  life,  subject  to 
the  provisions  of  the  will  of  William  Bose 
declared  as  to  the  remainder."  Subsequent- 
ly the  executors  passed  their  "first  and  final 
account,"  In  which  they  were  allowed  the 
amount  "invested  under  an  order  of  the  or- 
phans' court  *  *  *  for  the  benefit  of  Mar- 
garet Siechrist  for  life,  •  *  *  and  sub- 
ject to  the  provisions"  of  the  will  of  the  de- 
cedent The  record  shows  that,  In  carrying 
oat  the  requirements  of  the  order  o(  the  or- 
phans' court,  they  purchased  $2,900  of  the 
Western  Maryland  city  stock,  redeemable  in 
1902,  and  caused  the  certificate  to  be  Issued 
"to  Margaret  Siechrist  for  life,  subject  to  the 
provision  of  the  will  of  William  Bose  in  this 
behalf."  All  interest  accruing  on  this 
amount  was  paid  until  July,  1878,  when,  in 
consequence  of  the  discovery  that  $1,100  of 
the  stock  was  part  of  the  "Bishop  forgery,"? 


the  city  refused  to  pay  Interest  on  that  por- 
tion of  the  stock,  but  continued  to  pay  on  the 
residue.  Subsequently,  however,  the  city,  by 
ordinance  passed  In  1882,  authorized  Its 
comptroller  to  issue  a  new  certificate  for  $1,- 
800,  and  pay  $1,465.76  (this  sum  being  the 
$1,100  and  accrued  Interest),  on  the  surren- 
der of  the  original  certificate  for  $2,900. 
This  was  accordingly  done.  On  the  9th  of 
May,  1882,  the  executors  reported  the  facts 
to  the  orphans'  court  They  state,  In  their 
report,  that  they  "will  now  hand  over  to  the 
life  tenant  the  new  certificate  for  $1,800,  and 
will  pay  them  [sic]  the  accrued  interest 
which  has  been  paid  by  the  city,  but  nnder 
the  terms  of  said  will  of  William  Bose  must 
reinvest  the  principal."  In  compliance  with 
the  order  passed  on  the  same  day,  they  in- 
vested the  amount  of  principal  In  their 
hands  in  city  stock  in  the  manner  directed; 
that  is  to  say,  $800  In  the  name  of  "Margaret 
Siechrist  for  life,  subject  to  the  will  of  Wil- 
liam Bose  In  this  behalf."  In  1890,  this  stock 
having  fallen  due  and  been  called  for  re- 
demption, Margaret  Siechrist  obtained  an  or- 
der from  the  orphans'  court,  permitting  her 
to  surrender  the  certificate  and  receive  the 
money.  The  order,  which  was  passed  on  the 
27th  of  September,  1890,  does  not  require  her 
to  bring  the  money  into  court,  and,  though 
she  received  the  check  of  the  city  for  $800, 
the  record  does  not  show  that  she  has  ever 
made  a  report  of  the  transaction  or  reinvest- 
ed the  fund.  Upon  these  facts,  the  children 
of  Margaret  Siechrist  with  the  husbands  of 
her  daughters,  pray  the  orphans'  court  to 
require  the  appellee,  as  the  surviving  execu- 
tor of  the  will  of  William  Bose,  to  show  how 
the  legacy  in  question  Is  invested;  If  Invest- 
ed, to  bring  Into  court  the  evidences  of  the 
investment;  and,  if  not  to  bring  the  money 
Into  court  The  answer  of  Mrs.  Bose,  among 
other  things,  sets  up  the  defense  that  the 
said  sum  has  been  fully  administered,  and, 
as  surviving  executrix,  she  has  no  further 
concern  therewith,  and  that  the  court  Is 
without  jurisdiction  in  the  premises.  The 
court  dismissed  the  petition,  and  from  its  or- 
der this  appeal  is  taken. 

The  principle  Is  well  established  in  this  state 
that  "where  a  legacy  consists  of  money  or 
property  whose  use  Is  the  conversion  into  mon- 
ey, it  is  the  duty  of  the  executor  to  invest  the 
same  in  some  productive  fund,  or  it  must  be 
put  out  on  adequate  securities,  and  most  prop- 
erly under  the  direction  of  the  orphans'  court 
or  a  court  of  equity,  so  that  the  dividends  or 
income  may  be  received  by  the  legatee  for  life, 
and  the  principal,  after  the  death  of  the  leg- 
atee for  life,  may  be  received  by  the  legatee  in 
remainder."  Evans  v.  Iglehart,  6  Gill  &  J. 
196;  Wooten  v.  Burch,  2  Md.  Oh.  196.  This 
duty  rests  upon  the  executor.  Independently  of 
the  provisions  of  section  10,  art.  93,  of  the 
Code.  It  is  founded  upon  the  obligations  "de- 
volving upon  the  executor  with  reference  to 
the  property  In  his  hands  as  bequeathed,  and  to 
which  his  assent  Is  necessary  to  perfect  the 
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title."  State  y.  Robinson,  57  Md.  496.  That 
section,  Indeed,  seems  to  be  an  application  of 
the  general  principle,  just  stated,  to  cases 
where  It  Is  necessary  for  the  executor  to  retain 
in  his  hands  the  personal  estate,  or  any  part 
thereof,  "as  where  money  or  some  other  thing 
Is  directed  to  be  paid  at  a  distant  period  or 
upon  a  contingency."  In  a  case  where  money 
was  bequeathed  to  James  Hewlett,  upon  condi- 
tion he  should  pay  to  Jack  Hewlett  a  particu- 
lar sum  when  the  latter  should  arrive  at  the 
age  of  25  years,  It  was  held  not  to  be  within  the 
section,  because  the  will,  In  terms  or  by  im- 
plication, did  not  require  that  the  fund  should 
remain  in  the  hands  of  the  executor,  but  was 
expressly  bequeathed  to  James.  State  y.  Hew- 
lett, 48  Md.  144.  The  fundamental  Idea  that 
underlies  the  rulings  of  the  court,  as  well  as 
the  main  design  of  the  statute,  Is  the  preserva- 
tion of  the  fund,  so  as  to  secure  it  to  those  who, 
under  the  will  or  by-law,  shall  be  thereafter 
entitled  to  It  "To  this  end,"  to  quote  from 
the  opinion  of  the  court  in  Ounther  v.  State,  31 
Md.  30,  "It  is  made  the  duty  of  the  executor 
or  administrator  having  the  money  or  property 
in  hand  to  apply  to  the  court  for  direction  in 
the  premises,  and  on  such  application  the  court 
Is  clothed  with  full  power  to  decree  or  direct 
In  what  manner  it  shall  be  disposed  of  to  ef- 
fect the  contemplated  purpose."  Even  If  It 
could  be  held  that  this  case  Is  within  the  pro- 
visions of  the  section,  it  would  not  follow  there- 
from that  the  safe-keeping  of  the  investment 
necessarily  devolved  on  the  executors.  The 
section  does  not  so  provide.  On  the  contrary, 
as  was  said  by  Judge  Miller  In  Ounther  v. 
State,  supra,  "the  mode  of  disposition  for  safe- 
keeping and  security  Is  not  prescribed,  but  left 
lu  each  case  to  the  sound  discretion  and  judg- 
ment of  the  court."  But  we  do  not  think  the 
provisions  of  section  10  of  article  93  apply  to 
this  case.  Those  are  applicable,  as  already 
has  been  said,  to  cases  where  the  money  or 
some  other  thing  is  to  be  paid  at  a  distant  day, 
or  upon  a  contingency,  and  must  either  by  the 
terms  of  the  will  or  of  necessity  remain  In  the 
hands  of  the  executor.  But  the  will  of  Mr. 
Bose  imposed  no  necessity  upon  the  executors 
to  retain  the  fund  or  to  secure  the  payment  of 
the  interest  to  the  legatee  for  life.  What  they 
were  bound  to  do  was  to  invest  the  fund  In 
such  a  manner  as  to  secure  to  the  legatee  for  life 
the  Interest  or  dividends,  and  to  the  remainder 
legatees  the  principal  fund,  when  they  became 
entitled  to  receive  it.  Where,  under  the  terms 
of  the  will,  there  are  active  duties  to  be  per- 
formed with  reference  to  a  legacy,  and  no  one 
has  been  designated  to  perform  them,  in  such 
case  the  performance  of  such  duties  devolves 
upon  the  executor,  and  he  cannot  devest  him- 
self of  them  while  holding  a  representative  re- 
lation to  the  estate,  nor  can  he  be  devested  of 
them  by  order  of  the  orphans'  court.  Hind- 
man  v.  State,  61  Md.  475.  In  this  case,  It  was 
the  duty  of  the  executors  to  invest  the  fund  in 
accordance  with  the  directions  of  ^he  orphans' 
court,  and,  when  so  invested,  no  right  remained 
In  the  executors  to  retain  it    The  bequest  was 


to  Mrs.  Slechrist  for  life.  The  testator  in- 
tended it  should  be  her  property  for  that  period. 
She  therefore  was  entitled  to  have  the  posses- 
sion of  It  for  that  period  on  such  terms  as 
would  protect  the  interests  of  those  who  were 
also  interested  in  the  fund.  What  she  did  with 
It,  after  she  received  It  was  a  matter  that 
could  not  concern  any  one  else  than  tho.se  who 
were  to  take  the  fund  at  her  death.  If  her 
treatment  of  it  was  such  as  to  jeopardize  its 
safety,  a  court  of  equity,  on  proper  application, 
has  full  power  to  require  such  security  to  be 
given  as  might  be  needed.  The  executors  fully 
discharged  their  duty  in  making  the  investment 
according  to  the  requirements  of  the  order  of 
the  court  They  were  acting,  in  so  doing, 
under  the  authority  of  a  court  of  competent  ju- 
risdiction (Ounther  v.  State,  supra),  and  are 
therefore  now  fully  protected  by  Its  order. 
When  the  Investment  was  made,  and  the  allow- 
ance therefor  had  passed  the  court  the  estate, 
so  far  as  this  fund  was  concerned,  was  fully 
administered,  and  all  rights  of  the  executors 
over  it  terminated.  In  the  case  of  Myers  v. 
Trust  Co.,  78  Md.  415,  21  Atl.  58,  a  testator 
gave  the  residue  of  his  estate  to  his  widow  for 
life,  and  at  ber  death  to  pass  to  such  of  his 
children  and  grandchildren  as  she  should  ap- 
point by  will,  and  in  default  of  such  appoint- 
ment to  his  children  and  descendants,  In  the 
same  manner  as  If  he  had  died  Intestate.  The 
widow,  who  was  the  executrix,  passed  an  ac- 
count in  which  she  was  allowed  "for  the  res- 
idue of  the  estate  detained  by  her  as  widow  of 
the  deceased  for  the  purposes  and  subject  to 
the  conditions  set  forth  in  the  will,"  etc.  The 
court  held  that  "that  was  a  most  effectual  way 
of  making  the  final  distribution.  Thereafter 
she  held,  not  as  executrix,  but  as  tenant  for 
life.  *  *  *  The  estate  was  entirely  closed, 
and  her  administration  was  at  an  end."  Oth- 
er cases  could  be  cited  to  the  same  effect. 

It  is  not  Important,  for  the  purposes  of  this 
case,  to  discuss  the  effect  of  the  subsequent 
occurrences  disclosed  by  the  record  In  reference 
to  the  fund  in  question.  We  are  of  opinion 
that  after  the  Investment  of  the  money  In  com- 
pliance with  the  order  of  the  court  and  the  al- 
lowance In  the  account  of  the  executors  of  the 
amount  so  invested,  the  administration  ter- 
minated, and  the  executors  became  discharged 
from  all  further  liability  as  to  the  legacy. 
Margaret  Slechrist  then  held  the  fund  as  ten- 
ant for  life,  and  the  duty  of  protecting  the  fund 
was  upon  her,  and  not  upon  the  executors. 
The  order  must,  therefore,  be  affirmed.  Order 
affirmed. 


(86  Md.  685) 
FT.  WORTH  PACKING  CO.  v.  CONSUMERS' 

MEAT  CO. 
(Court  of  Appeals  of  Maryland.    Jan.  4,  1898.) 

Statute  or  Frauds— 8ai.es— Delivery. 

Where  the  buyer  agreed  to  pay  for  the 
goods-  on  their  delivery,  and  the  Roods  were 
shipped  to  the  place  of  the  buyer's  residence  on 
the  seller's  order,  and  the  buyer  refused  to  pay 
a  draft  for  the  price,  there  was  no  such  delivery 
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as  would  take  the  case  oat  of  the  statute  of 
trends,  the  contract  being  oral,  and  the  value 
of  the  goods  being  in  excess  of  £10. 

Appeal  from  superior  court  of  Baltimore 
city. 

Action  by  the  Ft  Worth  Packing  Company 
against  the  Consumers'  Meat  Company  for 
the  price  of  a  car  load  of  beef.  Judgment  for 
defendant    Plaintiff  appeals.    Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and 
BRYAN,  FOWLER,  PAGE,  and  BOYD,  JJ. 

Barton  &  Wllnier,  Randolph  Barton,  Jr., 
and  Herbert  B.  Stimpson,  for  appellant 
Henry  0.  Kennard  and  Howard  Bryant  for 
appellee. 

BRYAN,  X  This  Is  a  question  under  the 
seventeenth  section  of  the  statute  of  frauds. 
According  to  the  evidence,  in  July,  1894,  the 
Consumers'  Meat  Company  made  a  contract 
with  the  Ft  Worth  Packing  Company  for 
the  purchase  of  a  car  load  of  dressed  beef. 
The  contract  was  made  at  Ft  Worth,  Tex., 
by  H.  C.  Rohr,  the  president  of  the  Consum- 
ers' Company.  It  was  not  in  writing,  and 
nothing  was  given  in  earnest  nor  in  part 
payment.  Rohr  saw  the  cattle  killed,  dress- 
ed, and  packed,  superintended  the  loading  of 
the  beef,  and  expressed  himself  as  satisfied 
with  its  quality  and  condition.  He  agreed 
that  It  would  be  paid  for  when  It  arrived  in 
Baltimore.  The  beef  was  shipped  to  the  or- 
der of  the  Ft  Worth  Packing  Company,  Balti- 
more. The  bill  of  lading  was  marked: 
"Shipper's  order.  Notify  Consumers'  Meat 
Co.,  Baltimore,  Md."  A  draft  was  drawn 
by  the  Ft  Worth  Packing  Company  on  the 
Consumers'  Meat  Company  for  the  price  of 
the  beef.  The  drawee  refused  to  accept  the 
draft  slid  levied  an  attachment  on  the  meat 
when  It  arrived  in  Baltimore.  By  the  seven- 
teenth section  of  the  statute  of  frauds  no 
contract  for  the  sale  of  any  goods,  for  the 
price  of  £10  or  upward,  shall  be  allowed  to 
be  good  unless  the  buyer  shall  accept  part 
of  the  goods  sold,  and  actually  receive  the 
same,  or  give  something  In  earnest  or  In  part 
payment  or  unless  some  note  or  memoran- 
dum in  writing  Is  signed  by  the  parties,  etc. 
The  Consumers'  Company  never  received  the 
beef  into  its  possession.  It  was  shipped  to 
the  order  of  the  Ft  Worth  Company,  and  the 
Consumers'  Company  could  not  obtain  pos- 
session of  It  without  paying  the  draft  drawn 
upon  it  It  had  agreed  to  accept  the  draft 
and  pay  it  on  the  arrival  of  the  beef  in  Balti- 
more. But  possession  was  not  to  be  deliver- 
ed to  it  except  on  the  condition  of  paying  the 
draft.  By  the  express  terms  of  the  statute 
the  contract  to  purchase  and  pay  for  the  beef 
was  not  valid  unless  the  buyer  actually  re- 
ceived It  It  has  often  been  decided  that, 
"in  order  to  satisfy  the  statute  of  frauds, 
there  must  be  a  delivery  of  the  goods  with 
Intent  to  vest  the  right  of  possession  in  the 
vendee,  and  there  must  be  an  actual  accept- 
ance by  the  latter  with  intent  to  take  pos- 


session as  owner."  Corbett  t.  Wolford,  84 
Md.  426,  35  Atl.  1088,  and  many  other  cases. 
There  was  In  this  case  no  delivery  of  the 
beef.  There  never  was  any  purpose  to  vest 
the  right  of  possession  in  the  purchaser  un- 
less be  should  pay  the  draft  The  purchaser 
never  took  possession  of  It  and  never  paid 
the  draft.  An  action  was  brought  by  the 
appellant  against  the  appellee,  and  the  court 
below  decided,  in  substance,  that  the  contract 
was  void.    Judgment  affirmed. 


(87  Md.  »8> 

HUGHES  v.  STATE. 

(Court  of  Appeals  of  Maryland.    March  8, 

1898.) 

Fisheries— Constitutional  Law. 

1.  Code  Pub.  Loc.  Laws,  art.  8,  5  101,  de- 
claring it  unlawful  for  any  person  to  fish  in  cer- 
tain rivers  in  Baltimore  county,  or  in  Chesa- 
peake Bay  within  one  mile  of  the  entrance  of 
said  rivers  into  the  same,  with  seine  or  nets, 
except  from  the  shore,  in  the  usual  and  customa- 
ry manner,  is  within  the  police  powers  of  the 
state,  and  not  unconstitutional. 

2.  The  prohibition  of  article  8,  }  101,  Code 
Pub.  Loc.  Laws,  declaring  it  unlawful  for  "any 
person"  to  nsh  in  certain  rivers  and  tide  waters 
of  Baltimore  county,  is  not  confined  to  a  partic- 
ular class,  and  therefore  unconstitutional,  but 
prohibits  all  persons  from  fishing  there,  includ- 
ing the  owners  and  occupiers  of  the  adjacent 
shores. 

Appeal  from  circuit  court,  Baltimore  coun- 
ty. 

Thomas  H.  Hughes,  convicted  of  Illegal 
fishing,  appeals.    Affirmed. 

Argued  before  McSHERRY,  0.  J.,  and 
BRYAN,  BRISCOE,  PAGE,  BOYD,  and 
PEARCE,  JJ. 

Frank  X.  Ward,  for  appellant  Atty.  Gen. 
Clabaugh  and  John  S.  Ensor,  for  the  State. 

BRISCOE,  J.  The  appellant  Thomas  H. 
Hughes,  was  tried  and  convicted  In  the  cir- 
cuit court  for  Baltimore  county,  under  a 
criminal  Information  for  Illegal  fishing,  con- 
trary to  section  101,  art.  3,  Code  Pub.  Loc 
Laws,  tit  "Baltimore  County,"  subtlt.  "Fish." 
The  act  reads  as  follows:  "It  shall  not  be 
lawful  for  any  person  to  fish  In  the  waters 
of  Gunpowder  river,  Middle  river  or  Back 
river  or  their  tributary  streams,  except  Bird 
river,  situated  in  Baltimore  county,  or  In  the 
waters  of  the  Chesapeake  Bay,  within  one 
mile  of  the  entrance  of  said  rivers  Into  the 
same  with  seine  or  nets,  except  from  the 
shore  in  the  usual  and  customary  manner." 
The  information  contains  three  counts.  A 
demurrer  to  each  of  these  counts  was  inter- 
posed by  the  traverser— First,  because  the 
act  upon  which  each  and  every  one  of  said 
counts  is  based  is  unconstitutional;  and,  sec- 
ondly, for  the  reason  that  the  second  count 
charges  an  offense  unknown  to  the  law.  The 
demurrer  was  sustained  as  to  the  first  and 
third  counts,  but  overruled  as  to  the  second. 
The  second  count  charges  that  the  appellant 
did  unlawfully  fish  In  the  Saltpetre,  a  trlbu- 
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tary  of  the  Gunpowder  river,  with  seine  and 
nets,  not  fishing  with  these  seines  and  nets 
from  ashore  In  the  usual  and  customary 
manner.  The  traverser  was  tried  and  sen- 
tenced under  this  count,  and  from  the  rul- 
ings of  the  court  In  overruling  the  demurrer 
to  this  count,  and  to  the  rejection  of  certain 
testimony  offered  upon  his  part,  this  appeal 
has  been  taken. 

As  there  Is  no  appeal  upon  the  part  of  the 
state,  we  are  confined  in  our  consideration  to 
the  question  raised  by  the  traverser's  ap- 
peal, and  that  Is  whether  Act  1878,  c  242, 
which  has  been  codified  as  section  101,  art. 
3,  Code  Pub.  Loc  Laws,  Is  a  valid  exer- 
cise of  legislative  power,  or  whether  it  Is 
open  to  the  objection  urged  by  the  appellant 
that  it  is  unconstitutional,  because  it  dis- 
criminates in  favor  of  the  owners  and  occu- 
piers of  the  shores  of  the  Saltpetre,  a  trib- 
utary of  the  Gunpowder  river.  The  sole 
question,  then,  is  as  to  the  validity  of  the 
act  of  1878.  Now,  the  law  has  been  well  set- 
tled that  each  state  owns  the  beds  of  all  the 
tide  waters  within  its  jurisdiction,  unless 
they  have  been  granted  away,  subject  to  the 
paramount  right  of  navigation,  the  regula- 
tion of  which,  In  respect  to  foreign  and  In- 
terstate commerce,  has  been  granted  to  the 
United  States.  Mr.  Justice  Curtis  In  deliv- 
ering the  opinion  of  the  supreme  court  in 
the  case  of  Smith  v.  State,  18  How.  75,  says 
that  the  state  holds  the  propriety  of  this  soil 
for  the  conservation  of  the  public  rights  of 
.  fishery  thereon,  and  may  regulate  the  modes 
of  that  enjoyment  so  as  to  prevent  the  de- 
struction of  the  fishery;  in  other  words,  it 
may  forbid  all  such  acts  as  would  render  the 
public  right  less  valuable  or  destroy  it  al- 
together. This'  power  results  from  the  own- 
ership of  the  soil,  from  the  legislative  juris- 
diction of  the  state  over  it,  and  from  Its  duty 
to  preserve  unimpaired  those  public  uses  for 
which  the  soil  is  held;  and  this  principle  has 
been  reaffirmed  by  the  same  court  In  the 
more  recent  case  of  McCready  v.  Virginia, 
94  TJ.  S.  394,  wherein  Chief  Justice  Walte 
said:  "The  principle  has  long  been  settled 
In  this  court  that  each  state  owns  the  beds 
of  all  tide  waters  within  its  jurisdiction,  un- 
less they  have  been  granted  away.  In  like 
manner  the  states  own  the  tide  waters  them- 
selves, and  the  fish  in  them,  so  far  as  they 
are  capable  of  ownership  while  running. 
For  this  purpose  the  state  represents  the 
people,  and  the  ownership  is  that  of  the  peo- 
ple in  their  united  sovereignty."  And  our 
own  court,  in  the  cases  of  Bradshaw  v.  Lank- 
ford,  78  Md.  428,  21  Atl.  66,  and  State  v.  Ap- 
plegarth,  81  Md.  293,  81  Atl.  961,  following 
the  cases  of  the  supreme  court,  has  adopted 
and  reaffirmed  the  principle  established  by 
those  cases.  Indeed,  the  power  to  enact 
such  laws  has  been  so  long  exercised,  and 
has  proven  of  such  benefit  to  the  public 
generally,  that  it  ought  not  at  this  date  to  be 
called  Into  question.  Nor  do  we  regard  the 
objection  made  by  the  appellant  that  the  act 


Is  unconstitutional  because  It  discriminates 
in  favor  of  the  owners  and  occupiers  of  the 
Shores  of  the  Saltpetre,  as  well  taken.  The 
prohibition  of  the  act  is  not  confined  to  any 
particular  class,  but  it  restricts  "any  person 
or  persons"  from  fishing  In  the  waters  of 
the  rivers  mentioned  In  the  act  with  seine 
or  nets,  except  from  the  shore,  in  the  usual 
and  customary  manner.  In  other  words,  It 
prohibits  all  persons  from  fishing  except  in 
the  mode  and  manner  prescribed  by  the  act 
There  is  nothing  In  the  act  itself  which 
will  sustain  the  contention  of  the  appellant 
The  manifest  object  and  intention  of  the  act 
Is  the  preservation  of  the  fish  in  the  streams 
mentioned  therein,  and  such  acts  hare  al- 
ways been  treated  as  within  the  proper  do- 
main of  the  police  power  of  the  state.  We 
find  no  error  in  the  admission  of  the  testi- 
mony set  forth  in  the  appellant's  first  and 
second  bills  of  exceptions.  For  the  reasons 
we  have  stated,  this  evidence  was  clearly 
material  and  competent  to  establish  the 
state's  case,  and  admissible  for  that  purpose. 
Finding  no  error  in  the  rulings  of  the  court 
below,  the  judgment  will  be  affirmed.  Judg- 
ment affirmed,  with  costs. 


Ctovtiil) 
FAIRMAN  r.  FORD. 
(Supreme  Court  of  Vermont.     Caledonia.    Jan. 
81,  1898.) 
Pleading  and  Proof. 
Under  a  declaration  alleging  that  defend- 
ant failed  to  lay  plaintiff's  roof  "skillfully,  shot- 
ting ont  all  rain,"  aB  he  had  agreed  to  do,  plain- 
tiff cannot  recover  for  leakage  resulting  from 
defects  in  the  plan  of  construction. 

Exceptions  from  Caledonia  county  court; 
Taf  t,  Judge. 

Assumpsit  by  H.  P.  Falrman  against  L.  S. 
Ford.  Judgment  for  defendant,  and  plain- 
tiff brings  exceptions.    Affirmed. 

The  second  count  of  the  declaration  alleged 
that  the  defendant,  in  consideration  of  his 
employment  by  the  plaintiff,  undertook  to 
lay  upon  the  plaintiff's  roof  a  certain  quality 
of  tin,  "well,  carefully,  and  skillfully,  shut- 
ting out  all  rain  and  water,"  and  that  he 
failed  therein,  and  laid  the  tin  "so  negli- 
gently and  unsktllfully  that  It  did  not  stop 
the  rain  and  water  from  going  through  said 
roof,"  whereby  the  plaintiff  was  damaged 
as  particularly  set  forth.  The  plaintiff's  evi- 
dence tended  to  show  that  the  defendant  un- 
dertook absolutely  to  make  a  tight  roof. 

W.  P.  Stafford,  for  plaintiff.  Albert  Per- 
Iey  and  Bates,  May  &  Slmonds,  for  defend- 
ant 

MUNSON,  J.  The  plaintiff  claimed  that 
he  could  recover,  under  his  second  count,  for 
the  failure  to  make  a  tight  roof,  whether  the 
leakage  resulted  from  negligent  and  unskill- 
ful workmanship,  or  from  defects  In  the 
plan  of  construction;  but  the  court  charged 
otherwise.    It  is  probable  that  the  plaintiff's 
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evidence  Was  such  as  entitled  him  to  the 
charge  requested  if  the  allegations  of  his 
declaration  permitted  a  recovery  on  the 
ground  indicated;  for  his  evidence  tended 
to  show  that  the  defendant  undertook  the 
work  with  special  reference  to  the  character 
of  the  roof,  and  guarantied  a  tight  covering. 
It  to  clear  that  the  count  relied  upon  pro- 
ceeds on  the  ground  of  unskillful  workman- 
ship, and  not  for  the  breach  of  a  special 
agreement  But  the  plaintiff  claims  that  the 
count  is  so  framed  as  to  make  the  defendant 
chargeable  with  Insufficient  skill  If  be  failed 
to  make  the  roof  tight,  whatever  the  cause 
of  the  failure.  The  defendant's  undertak- 
ing to  alleged  to  have  been  "to  lay  and  put 
on  said  tin  roofing  well,  carefully,  and  skill- 
fully, shutting  out  all  rain  and  water,  and 
In  every  way  In  a  good  and  workmanlike 
manner."  The  plaintiffs  theory  Is  that  the 
reference  to  keeping  out  rain  measures  the 
skill  which  the  defendant  undertook  to  ex- 
ercise, and  that,  if  he  failed  to  keep  out  the 
rain,  his  work  was  not  done  with  the  re- 
quired skill.  But  we  think  the  words  relied 
upon  can  be  given  no  other  effect,  as  used, 
than  to  require  work  that  would  keep  out 
the  rain  as  completely  as  the  construction  of 
the  roof  would  permit  The  count  contains 
no  allegation  of  a  special  undertaking  to  give 
the  words  a  broader  meaning.  It  charges 
nothing  on  the  ground  of  an  obligation  dis- 
tinct from  the  requirements  of  good  work- 
manship. The  plaintiffs  claim  is,  in  effect, 
to  recover  upon  an  express  undertaking  to 
overcome  the  faults  of  construction.  The 
declaration  will  not  permit  tola.  Judgment 
affirmed. 


(70  Vt  108) 


WELCH  v.  MILLER. 


(Supreme  Court  of  Vermont    Orleans.    Oct  14, 
1897.) 

HOMESTSAD  —  LlASB— VAMMTT—  COVENANTS— AO- 

oobd  Ass  Satisfaction. 

1.  Though  V.  S.  i  2189,  provides  that  no  home- 
stead, nor  interest  therein,  shall  be  conveyed  by 
the  owner,  if  married,  unless  the  wife  joins 
therein,  a  lease  of  a  homestead  and  personal 
property,  not  signed  by  the  wife,  is  valid  as  to 
the  personal  property. 

2.  Although  a  lease  of  a  homestead  not  signed 
by  the  wife  is  inoperative  to  convey  any  inter- 
est under  V.  S.  §  2189,  providing  that  no  home- 
stead, nor  interest  therein,  shall  be  conveyed 
by  the  owner,  if  married,  unless  his  wife  join 
therein,  the  covenant  of  quiet  possession  in  the 
lease  is  valid,  and  an  action  will  lie  for  breach 
thereof. 

3.  An  agreement  to  submit  a  matter  in  dispute 
to  arbitration,  which  is  not  followed  by  its  sub- 
mission, is  an  accord  without  a  satisfaction,  and 
is  not  a  bar  to  an  action. 

Exceptions  from  Orleans  county  court;  Taft, 
Judge. 

Action  of  covenant  by  E.  E.  Welch  against 
O.  F.  Miller.  Plea,  the  general  Issue,  with 
notice.  Trial  by  jury,  and  verdict  and  judg- 
ment for  the  plaintiff.  The  defendant  ex- 
cepted.   Affirmed. 


J.  W.  Redmond  and  B.  A.  Cook,  for  plain- 
tiff. A.  D.  Bates  and  W.  W.  Miles,  for  de- 
fendant 

STABT,  J.  This  is  an  action  for  breach 
Of  covenant  It  appeared  that  the  defendant 
leased  his  homestead  and  certain  personal 
property  to  the  plaintiff  for  one  year.  The 
defendant  objected  to  the  admission  of  the 
lease,  because  it  was  not  signed  by  his  wife, 
and  at  the  close  of  the  evidence  moved  that 
the  court  order'  a  verdict  for  him  for  the 
same  reason.  The  defendant's  counsel  In- 
sists that  the  lease  was  voidable,  under  V. 
8.  {  2189,  which  provides  that  no  homestead, 
nor  an  interest  therein,  shall  be  conveyed  by 
the  owner  thereof,  If  a  married  man,  unless 
the  wife  joins  In  such  conveyance.  Assum- 
ing that  the  lease  was  voidable  as  to  the 
homestead,  it  was  valid  as  to  the  personal 
property,  and  was  admissible  In  evidence; 
and  the  defendant's  motion  for  a  verdict  was 
properly  denied. 

Also,  the  defendant's  covenant  that  the 
plaintiff  should  quietly  occupy  the  premises 
during  the  term  was  valid  and  binding  upon 
the  defendant  notwithstanding  the  lease  was 
Inoperative  to  convey  any  interest  in  the 
premises.  He  was  under  no  disability  that 
would  exempt  him  from  liability  on  his  cov- 
enant H  he  was  unable  to  keep  It  or  chose 
not  to  do  so.  The  lease  was  executed  in  Au- 
gust, 1895,  and  the  term  was  to  commence 
February  1,  1896;  and  the  covenant  was  that 
the  plaintiff  should  quietly  enjoy  the  prem- 
ises for  the  term  of  one  year.  The  covenant 
may  have  been  entered  Into  with  the  expec- 
tation that  the  wife  would  consent  to  the 
plaintiff's  occupancy,  or  with  the  Intention 
of  acquiring  another  homestead  before  the 
time  for  the  performance  of  the  covenant 
arrived,  or  under  a  belief  that  he  could  law- 
fully lease  the  premises  without  his  wife's 
consent  There  is  nothing  in  the  record  that 
shows  that  the  defendant  contemplated  doing 
an  unlawful  act.  The  covenant  was  that  the 
plaintiff  should  have  the  occupancy  of  the 
premises  at  a  future  day.  This  was  not  an 
Illegal  undertaking.  He  could  covenant  that 
the  plaintiff  should  have  quiet  enjoyment  of 
the  premises  at  a'future  day;  and  If,  when 
the  time  of  performance  arrived,  he  could 
not  give  lawful  possession,  or  preferred  not 
to  do  so,  and  did. not  there  is  no  good  reason 
why  he  should  not  be  liable  in  damages  for 
the  breach  of  his  covenant  In  Brewer  v. 
Wall,  23  Tex.  586,  it  Is  held  that  a  husband's 
bond  to  convey  title  to  the  family  homestead 
at  a  future  day  is  valid,  and  that  damages 
are  recoverable  for  a  breach  of  its  condition. 
The  plaintiff's  evidence  tended  to  show  that, 
after  the  making  of  the  lease,  on  the  18th 
day  of  January,  1896,  the  defendant  told  him 
he  could  not  let  him  have  the  place;  but 
that  the  plaintiff  went  to  the  premises  the 
day  his  term  was-  to  commence  for  the  pur- 
pose of  taking  possession,  and  the  defendant 
refused  to  give  him  possession.    The  testi- 
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mony  of  the  defendant  tended  to  show  that, 
on  the  day  the  term  was  to  commence,  he 
was  ready  and  willing  to  let  the  plaintiff  have 
possession  of  the  premises,  but  that  the  plain- 
tiff would  not  take  possession. 

The  defendant  requested  the  court  to 
charge  the  jury  that  if,  on  the  1st  day  of 
February,  1896,  the  parties  agreed  that  the 
plaintiff  was  not  to  have  possession,  and  that 
they  were  to  submit  the  matter  of  damages 
to  arbitration,  it  became  a  new  trade;  and 
the  plaintiff  could  not  recover  on  the  lease. 
The  court  told  the  jury  that,  If  the  plaintiff 
could  have  had  possession  of  the  premises, 
but  did  not  take  it,  did  not  want  It,  or  for 
any  reason  would  not  take  possession,  he 
was  not  entitled  to  recover.  This  instruction 
was  all  that  the  defendant  was  entitled  to 
on  this  branch  of  the  case.  The  evidence 
did  not  tend  to  show  that  the  parties  mutual- 
ly agreed- that  the  plaintiff  should  not  take 
possession  of  the  premjses,  nor  did  the  de- 
fendant's evidence  tend  to  show  that  he 
agreed  to  arbitrate  the  plaintiff's  claim  for 
damages.  The  plaintiff's  evidence  tended  to 
show  that,  after  the  defendant  refused  to 
give  him  possession  of  the  premises,  there 
was  talk  about  leaving  the  question  of  dam- 
ages to  two  men;  but  this  was  not  done, 
and  the  agreement,  If  there  was  one,  to  sub- 
mit the  matter  to  two  men  Is  not  a  bar  to 
this  action.  Such  an  agreement  would  be  an 
accord  without  satisfaction.  Cutler  v.  Smith, 
43  Vt  577;  Rising  v.  Cummings,  47  Vt  345. 
Judgment  affirmed. 


(70  vt  1J0) 

In  re  NELSON'S  WILL 

(Supreme  Court  of  Vermont    Orleans.    Dec.  2, 

1897.) 

Wills— Devise  io  Win, 

Real  estate  devised  by  will  to  a  married 

woman  does  not  become  her  separate  estate,  as 

the  husband  is  entitled  to  the  rents  and  profits 

thereof  during  coverture. 

Exceptions  from  Orleans  county  court;  Row- 
ell,  Judge. 

Appeal  by  Lizzie  G.  Davis  and  George  H. 
Davis,  her  husband,  from  decree  of  probate 
court  establishing  the  will  .of  B.  M.  R.  Nel- 
son. Motion  to  dismiss  appeal  as  to  George 
H.  Davis  overruled.  Proponents  excepted. 
Affirmed. 

It  was  conceded,  and  agreed  to  be  treated 
as  apparent  of  record,  that  Nelson  was  the 
owner  of  real  estate  at  the  time  of  his  death. 
Said  Lizzie  G.  Davis  Is  his  daughter.  The 
motion  was  based  upon  the  grounds  that 
the  appellant  wife  was  entitled  to  prosecute 
the  appeal  in  her  own  name,  without  joining 
her  husband;  that  her  husband  had  not,  as 
such,  any  right  to  appeal;  and  that  it  did 
not  appear  that  he  had  any  other  Interest 

John  Young  and  W.  W.  Miles,  for  pro- 
ponents. F.  W.  Baldwin  and  Bates  &  May, 
for  respondents. 


TAFT,  J.  Any  real  estate  which  the  ap- 
pellant Lizzie  may  take  as  heir  of  the  tes- 
tator will  not  be  her  separate  estate,  which 
involves,  as  the  characterizing  fact,  that 
she  will  hold  It  to  her  sole  use.  In  exclu- 
sion of  the  marital  rights  of  her  husband 
(Frary  v.  Booth,  37  Vt  78;  Hubbard  v.  Bug- 
bee,  58  Vt  172,  2  AtL  594),  and  her  husband, 
the  appellant  George  H.,  will  be  entitled  to 
the  rents  and  profits  of  It  during  coverture 
(Hackett  v.  Moxley,  68  Vt  210,  34  Atl.  949). 
He,  therefore,  properly  joined  in  the  appeal. 
Judgment  affirmed,  and  cause  remanded. 


00  R.  I.  408) 

RHODE  ISLAND  HOSPITAL  TRUST  00.  v. 

HARRIS  et  al. 

(Supreme  Court  of  Rhode  Island.    March  9, 

1898.) 

EQUITABLE   CONVERSION— WrtLS— CONSTRUCTION— 

Designation  or  Beneficiaries — Contin- 
gent Remainders — Dower. 

1.  Where  a  testamentary  trustee,  being  direct- 
ed to  convey  the  land  to  certain  persons  on  the 
death  of  testator's  wife,  sold  the  land  subse- 
quent to  such  event  the  proceeds  should  be 
treated  as  real  estate,  and  distributed  as  such 
to  those  entitled  thereto. 

2.  Where  a  testamentary  trustee  holding  land 
for  the  widow,  with  directions  to  convey  it  on 
her  death  to  persons  named,  sells  the  same 
subsequent  to  such  event  the  rents  accruing 
between  her  death  and  the  sale  are  to  be  applied 
to  the  remainder-men's  share  of  the  taxes  as- 
sessed prior  to  the  former  event  the  excess 
to  go  to  the  remainder-men,  or  the  deficiency  to 
be  paid  out  of  the  proceeds  of  the  sale. 

3.  Where  a  testator  devised  land  in  trust  for 
his  wife,  and,  on  her  death, .  a  part  to  hip 
brother,  and,  on  the  letter's  leath,  to  the  broth- 
er's children  then  living,  or  the  descendants  ol 
Buch  children  who  may  then  have  deceased,  the 
children's  estates  were  contingent  on  their  sur- 
viving the  widow. 

4.  Where  a  remainder-man's  estate  was  con- 
tingent on  his  surviving  the  determination  of 
the  prior  estate,  his  deed  containing  a  special 
warranty,  made  prior  thereto,  conveyed  an  es- 
tate transmissible  in  equity,  but  the  grantee 
dying  before  the  determination  of  the  prior  es- 
tate, his  widow  had  no  dower  right  in  the  land. 

6.  Testator  devised  land,  on  the  determina- 
tion of  a  prior  estate,  to  the  children  of  tes- 
tator's brother  then  living,  and  the  descendants 
of  any  who  might  then  have  deceased,  in  equal 
shares,  the  descendants  taking  the  share  their 
parents  would  have  had  If  then  living.  Held,  that 
the  descendants  took  by  right  of  representation. 

Bill  by  the  Rhode  Island  Hospital  Trust 
Company  against  Nathan  B.  Harris  and  oth- 
ers. 

James,  Wm.  R.  &  Theodore  F.  Tilllnghast, 
for  complainant  C.  U.  Salisbury,  F.  P. 
Owen,  D.  B.  Potter,  Edwards  &  Angell,  B. 
J.  Dubois,  and  O.  A.  Aldrich,  for  respond- 
ents. 

MATTESON,  0.  J.  This  Is  ft  bill  for  in- 
structions. Some  of  the  questions  raised  by 
it  were  decided  by  our  opinion  In  20  R.  I. 
162,  87  Atl.  701.  Since  then  the  remaining 
questions  involved  have  been  submitted  to 
our  consideration  on  briefs  filed  by  the  par- 
ties.  Our  conclusions  are  as  follows: 
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1.  We  are  of  the  opinion  that  aa  the  real 
estate  was  sold  by  the  trustee  subsequently 
to  the  death  of  the  widow,  not  in  pursuance 
of  any  direction  by  the  testator,  but  merely 
for  the  purposes  of  the  trust,  its  proceeds  are 
to  be  treated  as  real  estate,  and  are  to  be 
distributed  among  the  persons  who  would 
have  been  Interested  in  the  real  estate  had  it 
not  been  sold. 

2.  We  are  of  the  opinion  that  the  rents  of 
the  real  estate  which  accrued  between  the 
death  of  the  widow,  on  August  10,  1896,  and 
the  sale  of  the  real  estate,  on  October  8th 
following,  should  be  applied  to  the  payment 
of  so  much  of  the  tax  assessed  on  the  real  es- 
tate as  of  July  1,  1896,  and  paid  by  the  com- 
plainant, as  was  not  properly  chargeable  to 
the  estate  of  the  widow  in  the  apportionment 
of  that  tax  between  her  estate  and  the  re- 
mainder-men; that,  if  these  rents  were  more 
than  sufficient  for  such  payment,  the  excess 
should  be  distributed  in  the  same  manner 
as  the  proceeds  of  the  real  estate;  and  that, 
If  insufficient  for  the  payment  of  the  portion 
of  the  tax  specified,  the  deficiency  should  be 
paid  out  of  the  proceeds  of  the  real  estate. 

3.  We  are  of  the  opinion  that  the  remain- 
ders in  the  trust  estate,  to  be  taken  by  the 
children  of  William  Harris,  the  brother  of 
the  testator,  on  the  determination  of  the 
widow's  estate,  were  contingent.  The  gift 
is  to  them  and  the  descendants  of  any  of 
them  who  may  then  have  deceased,  etc.  It 
could  not  be  known  until  the  determination 
of  the  widow's  estate  who  of  the  children' 
would  survive  that  event,  and  thereby  be- 

-  come  entitled  to  the  benefit  of  the  gift.  The 
estates  in  remainder  to  be  taken  by  the  chil- 
dren of  William  Harris  being  contingent  up- 
on their  surviving  the  determination  of  the 
widow's  estate,  it  follows  that  William  Har- 
ris, Jr.,  one  of  the  children  of  the  testator's 
brother  William,  who  died  before  that  event, 
took  no  interest  in  the  trust  estate,  and, 
consequently,  that  no  interest  in  it  passed 
under  his  deed  of  June  2,- 1877,  to  Albert  N.- 
Parker, nor  under  his  will  to  his  brother 
Nathan  B.  Harris,  and  that  his  widow, 
Sophia  Harris,  has  no  Interest  in  the  pro- 
ceeds of  the  real  estate  in  lieu  of  dower.  As 
Nathan  B.  Harris,  another  of  the  children 
of  the  testator's  brother  William,  survived 
the  determination  of  the  widow's  estate,  his 
deed  to  said  Parker  of  July  5,  1877,  which 
contained  a  covenant  of  special  warranty,— 
1.  e.  a  covenant  against  the  lawful  claims 
and  demands  of  all  persons  claiming  by, 
through,  or  under  him,— though  Inoperative 
In  law,  was  nevertheless  operative  in  equity, 
and  the  right  or  estate  taken  by  Parker  was, 
in  equity,  transmissible  to  his  heirs  and  legal' 
representatives,  according  to  the  quality  of 
the  estate,  real  or  personal.  Bailey  v.  Hop- 
pin,  12  R.  I.  560.     Inasmuch,  however,  as 

Parker  himself  died  on  the  day  of 

,  18-,  prior  to  the  determination  of  the" 

widow's  estate,  and  therefore  while  the  right 
or  estate  conveyed  to  him  remained  contin- 


gent,- we  do  not  think  that  his  widow,  Ellen  A 
Parker,  has  any  Interest  In  the  proceeds  of 
the  real  estate  in  lieu  of  dower. 

4.  We  are  of  the  opinion  that  so  much  of 
the  one-half  of  the  estate  given  to  the  chil- 
dren of  the  testator's  brother  William  Harris 
as  constitutes  the  share  of  Abby  Hood,  wife 
of  Ellas  Rood,  should  be  paid  to  her  sister 
Maria  Harris,  as  her  trustee. 

5.  We  are  of  the  opinion  that  so  much  of 
the  four-tenths  of  the  trust  estate  given  to 
the  children  of  Harden  Harris  as  constitutes 
the  share  of  Abbie  J.  Howard,  wife  of  Ora 
C.  Howard,  should  be  paid  to  Henry  J.  Du- 
bois, as  her  trustee. 

6."  We  are  of  the  opinion  that  the  grand- 
children of  Caleb  A.  Harris  took  per  stirpes, 
and  not  per  capita.  The  bill  shows  that 
Caleb  A.  Harris,  one  of  the  children  of  the 
testator's  brother  William,  died  before  the 
testator,  leaving  two  children,  viz.  Walter  S. 
Harris  and  Sarah  A.  (HarrlB)  Walch,  both 
of  whom  died  during  the  lifetime  of  the  tes- 
tator's widow,  but  left  children,  who  sur- 
vived the  death  of  the  widow,  viz.  Henry  A. 
Harris,  Nellie  J.  (Harris)  Miner,  and  Walter 
S.  Harris,  Jr.,  children  of  Walter,  and  Clinton 
A  Walch,  son  of  Sarah.  The  gift  of  the 
trust  estate  on  the  determination  of  the 
widow's  estate  was  to  the  children  of  the  tes- 
tator's brother  William,  and  the  descendants 
of  any  of  them  who  might  then  have  de- 
ceased in  equal  shares,  the  descendants  tak- 
ing the  share  his  or  her  parent  would  have 
taken  if  then  living.  As  Caleb  A.  Harris  and 
his  children  Walter  and  Sarah  were  all  dead 
at  the  decease  of  the  testator's  widow  and 
the  determination  of  her  estate,  the  children 
of  Walter  and  Sarah  took  immediately  under 
the  devise  the  share  of  the  estate  which  their 
parents,  respectively,  would  have  taken  had 
they  then  been  living,  to  wit,  an  undivided 
half  of  the  share  to  which  Caleb  A.  Harris 
would  have  been  entitled  if  he  had  been 
alive  when  the  gift  took  effect 


(JO  R.  I.  404) 
BACON  v.  BULLARD. 
(Supreme  Court  of  Rhode  Island.    Feb.  28, 
1898.) 
DiitAOKB  to  Reversion  —  Action  ow  thb  Case. 
Case  is  the  proper  remedy  for  the  breaking 
ef  a  window  in  a  store  owned  by  plaintiff,  but 
occupied  by  a  tenant. 

Exceptions  from  district  court,  Providence 
county. 

Action  by  Alice  Bacon  against  Irving  Bol- 
lard in  trespass  for  breaking  a  plate-glass 
window.  From  a  nonsuit,  plaintiff  brings  ex- 
ceptions.    Exceptions  .overruled. 

Thomas  F.  Farrell,  Tor  plaintiff.  Arthur 
Cushlng,  for  defendant. 

PER  CURIAM.  The  plaintiff  sues  In  tres- 
pass for  damages  for  the  breaking  of  a  plate- 
glass  window  in  a  store  owned  by  her,  but 
in  the  occupation  of  a  tenant  from  year  to 
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year.  The  district  court  of  the  Sixth  Judicial 
district,  in  which  the  suit  was  brought,  non- 
suited the  plaintiff,  holding  that,  as  the  suit 
was  for  an  Injury  to  the  reversion,  the  plain- 
tiff's action  was  case,  and  not  trespass.  As- 
suming the  testimony  to  have  been  as  al- 
lowed by  the  court  below,  its  ruling  was 
correct  That  case,  and  not  trespass,  is  the 
proper  remedy  for  injuries  to  a  reversion,  is 
elementary.  The  plaintiff,  however,  con- 
tends, and  has  submitted  the  affidavit  of  her 
agent  to  the  effect,  that  he  testified  at  the 
trial  that  the  plaintiff  had  control  of  the 
outside  of  the  building.  We  are  not  con- 
vinced by  the  affidavit  that  the  statement 
was  made  by  the  witness.  The  window 
which  was  broken  being  a  part  of  the  store 
in  the  occupation  of  the  tenant,  the  asser- 
tion of  a  control  over  It,  as  part  of  the  out- 
side of  the  building,  by  the  plaintiff,  would 
have  been  inconsistent  with  the  right  of  the 
tenant,  since  such  control  would  have  Im- 
plied the  right  of  the  plaintiff  to  remove  the 
window,  contrary  even  to  the  wish  of  the 
tenant.  So  important  a  statement.  If  made, 
could  scarcely  have  failed  to  Impress  Itself 
on  the  mind  of  the  Justice  who  tried  the 
case.  Exception  overruled,  and  case  remit- 
ted to  the  district  court  of  the  Sixth  Judicial 
district,  with  direction  to  enter  Judgment  for 
the  defendant  for  costs. 


(20  R.  I.  406) 

LODGE  v.  OTOOLB.      . 
(Supreme  Court  of  Rhode  Island.    March  2, 
1888.) 
Slandbr— Cbabgb  or  Intoxication. 

1.  Words  charging  intoxication  to  such  a  de- 
gree as  to  amount  to  a  violation  of  decency,  not 
being  an  offense  at  common  law  or  by  statute,  but 
only  by  ordinance  of  the  town,  are  not  action- 
able per  se. 

2.  Where  the  slander  complained  of  was  char- 
ging plaintiff  with  intoxication,  and  no  special 
damages  are  alleged,  the  action  will  not  lie. 

Action  by  Joanna  Lodge  against  Alexander 
J.  O'Toole  for  slander.  From  a  Judgment  for 
plaintiff,  defendant  moves  In  arrest  thereof. 
Judgment  arrested. 

G.  Frank  Parkhurst,  for  plaintiff.  James 
A.  Williams,  for  defendant 

MATTESON,  O.  J.  The  slander  complain- 
ed of  is  that  the  plaintiff  was  Intoxicated  to 
such  a  degree  as  to  amount  to  a  violation  of 
decency.  The  offense  of  Intoxication,  amount- 
ing to  a  violation  of  decency,  is  not  an  of- 
fense at  common  law  or  by  statute.  It  is 
made  such  merely  by  ordinances  of  the  several 
towns  and  cities.  In  Seery  v.  Vlall,  16  K.  I. 
517, 17  Atl.  552,  It  was  held  that  though  words 
charging  an  offense  involving  moral  turpitude, 
and  liable  to  punishment  at  common  law  or 
by  statute,  are  actionable  per  se,  a  charge  of 
drunkenness,  as  It  does  not  Involve  moral 
turpitude,  and  Is  not  an  offense  either  at  com- 
mon law  or  by  statute,  but  only  by  ordinance,  Is 
oot  actionable  per  se.  -  We  are  of  opinion  that 


the  present  suit  Is  within  this  decision,  and 
consequently  that  as  the  declaration  alleges 
no  special  damages,  the  motion  in  arrest  of 
judgment  must  be  sustained.  Judgment  ar- 
rested, and  case  remitted  to  the  common  pleas 
division. 

TILLINGHAST,  J.  I  concur  In  the  fore- 
going opinion,  as  It  doubtless  states  the  law 
correctly.  But  while  this  Is  so,  I  can  but 
express  regret  that  there  Is  practically  no 
redress  for  such  a  wrong  as  that  which  is  set 
out  In  the  plaintiff's  declaration.  It  alleges 
that  the  defendant  publicly,  falsely,  and  ma- 
liciously accused  the  plaintiff,  who  is  a  mar- 
ried woman  and  the  mother  of  a  family  of 
children,  of  being  drunk  In  a  liquor  saloon  In 
North  Providence,  In  such  circumstances  as  to 
amount  to  a  violation  of  decency;  and.  the 
jury  have  found  the  defendant  guilty  as 
charge  C  Is  said  declaration.  But  as  It  Is  not 
an  offense,  either  at  common  law  or  under 
our  statute,  for  a  person  to  be  Intoxicated, 
even  though  It  be  In  a  public  place  and  in 
such  circumstances  as  to  violate  the  rules  of 
common  decency,  It  Is  therefore  not  actionable 
per  se  to  falsely  and  maliciously  accuse  a  per- 
son of  being  In  such  a  condition.  In  other 
words,  so  long  as  it  Is  only  by  virtue  of  a 
town  or  city  ordinance,  and  not  by  virtue  of 
any  statute  of  the  state,  that  one  can  be  pun- 
ished for  drunkenness,  It  Is  no  legal  wrong 
to  falsely  and  maliciously  accuse  a  person, 
even  though  that  person  be  a  married  woman 
and  the  mother  of  a  family,  with  the  offense 
of  being  Indecently  drunk  in  a  public  saloon, 
unless  "special  pecuniary  damages"  (Sedg. 
Dam.  [6th  Ed.]  p.  675,  note  3)  result  there- 
from, which  could  seldom  be  proved.  It 
seems  to  me  that  such  a  state  of  things  may 
without  Impropriety  be  called  to  the  atten- 
tion of  the  legislature  of  the  stater 


(20  R.  I.  414) 

O'KEEFE  v.  ALLEN. 
(Supreme  Court  of  Rhode  Island.     March  11, 
1808.) 
Assignment  or  Wages — Validity. 
A  written  order  for  a  year's  wages  of  a 
workman,  employed  as  a  molder,  does  not  apply 
to  wages  earned  under  a  new  hiring  with  the 
same   employer,    after   having    quit    for   two 
months  in  the  said  sear,  since  at  law  the  assign- 
ment of  the  benefits  of  the  new  contract  was 
the  assignment  of  a  mere  possibility,  and  hence 
inoperative. 

Exceptions  from  district  court  Providence 
county. 

Action  by  John  A.  O'Keefe  against  Wil- 
liam Allen.  An  order  denying  a  motion  to 
discharge  the  garnishee,  and  plaintiff  ex- 
cepts.   Exceptions  sustained. 

T.  F.  Farrell,  for  plaintiff.  3.  M.  Gilbraln, 
for  defendant 

MATTESON,  C.  J.  Thin  Is  assumpsit  on 
book  account.  The  action  was  brought  In 
the  district  court  for  the  Sixth  Judicial  dls- 
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trlct.  Attachments  by  trustee  process  were 
made  of  the  defendant's  wages  in  the  posses- 
sion of  the  Miller  Iron  Works,  by  which  he 
was  employed.  The  answer  of  the  garnishee 
disclosed  that  on  Jane  24,  1896,  the  defend- 
ant, by  bis  deed  of  that  date,  assigned  to 
James  Cunningham  all  moneys  which  should 
become  due  to  him  from  the  garnishee  for 
services  as  a  molder  between  that  date  and 
Jnne  24, 1896;  that  at  the  date  of  the  assign- 
ment he  was  in  the  employment  of  the  gar- 
nishee, and  had  been  so  employed  for  a  num- 
ber of  years,  but  that  he  left  the  garnishee's 
employment  In  October,  1895,  and  entered 
their  employment  again  In  the  month  of  De- 
cember following.  On  these  facts  the  plain- 
tiff moved  that  the  garnishee  be  discharged. 
The  court  denied  the  motion,  and  the  plain- 
tiff excepted.  We  think  that  the  district 
court  erred  in  its  rulings.  It  is  well  estab- 
lished that  wages  to  be  earned  under  a  sub- 
sisting contract  may  be  assigned,  and  that 
an  assignment  in  good  faith  Is  valid  against 
a  subsequent  garnishment  Tiernay  v.  Mc- 
Garlty,  14  R.  I.  231.  The  moment,  however, 
that  the  defendant  left  the  employment  of 
the  Miller  Iron  Company,  In  October,  1895, 
the  contract  of  employment,  on  which  the 
assignment  of  wages  of  June  24, 1895,  rested, 
was  at  an  end.  His  subsequent  return  to  the 
employment  was  not  by  virtue  of  the  old, 
but  under  a  new,  hiring.  As  to  this  new  con- 
tract, the  assignment  at  law,  however  It 
might  be  In  equity,  was  the  assignment  of  a 
mere  possibility,  and  therefore,  at  law,  in- 
operative. Tiernay  v^McGarlty,  14  R.  I.  232; 
Edwards  v.  Peterson,  80  Me.  367,  14  Atl.  936. 
The  case  which  comes  nearest  to  sustaining 
an  opposite  doctrine  of  any  which  we  have 
found  is  Wallace  v.  Chair  Co.,  16  Gray,  209. 
In  this  case  it  was  held  that  a  written  order 
for  the  payment  of  a  certain  sum  out  of  his 
wages,  drawn  for  a  sufficient  consideration, 
by  a  workman  employed  under  a  subsisting 
engagement  for  a  certain  time,  upon  bis  em- 
ployer, and  accepted  by  the  latter,  and  made 
"payable  when  earned,"  applied  to  wages 
earned  under  a  new  engagement,  entered  in- 
to by  the  workman  immediately  on  the  ex- 
piration of  the  first,  for  lower  wages,  with 
the  same  employer.  The  court  admitted  the 
rule  stated  above,  but  seemed  to  think  that 
the  fact  that  the  new  arrangement  imme- 
diately followed  the  old,  so  that  the  service 
was  continuous,  was  sufficient  to  prevent  the 
operation  of  the  rule.  It  evidently  regarded 
the  new  arrangement  rather  as  a  modifica- 
tion of  the  old,  and  the  old  as  still  subsisting, 
than  as  a  new  and  independent  employment 
The  case  at  bar  is  in  this  respect  totally  un- 
like Wallace  ▼.  Chair  Co.,  for  here  there  was 
no  continuity  of  service,  and  the  return  to 
the  employment  was,  so  far  as  appears,  un- 
der a  new  and  distinct  hiring. 

The  answer  of  the  garnishee  also  disclosed 

that  before  the  service  of  the  writ  of  mesne 

process,  the  defendant  on  June  24, 1896,  had 

executed  a  second  assignment  of  his  wages 
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to  Cunningham,  which  was  operative,  under 
the  new  hiring  In  the  preceding  December, 
as  against  the  service  by  trustee  process  on 
that  writ  on  July  8,  1896. 

Exception  sustained,  and  case  remitted  to 
the  district  court  for  the  Sixth  judicial  dis- 
trict, with  direction  to  charge  the  garnishee 
to  the  extent  of  the  moneys  in  its  possession 
at  the  time  of  the  attachment  on  the  original 
writ,  to  wit  Jnne  20,  1895. 

(20  R.  I.  425) 

RILEY  v.  LA  RUB. 
(Supreme  Court  of  Rhode  Island.    March  16, 
189a) 
-  Tkrspabs  on  tbb  Cask. 
Trespass  on  the  case  will  not  lie  for  money 
had  and  received  for  plaintiffs  use. 

Action  by  Walter  F.  Riley  against  J.  George 
La  Rue.  From  a  judgment  for  plaintiff,  de- 
fendant petitions  for  a  new  trial.  Petition 
granted. 

J.  W.  Mathewson,  for  plaintiff.  F.  P.  Owen, 
for  defendant 

PER  CURIAM.  The  plaintiff  has  miscon- 
ceived his  form  of  action,  the  allegations  con- 
tained In  the  declaration  showing  that  It  should 
have  been  assumpsit  or  debt  instead  of  tres- 
pass on  the  case.  The  evidence  also  shows 
that  the  only  claim  the  plaintiff  has  against 
the  defendant  is  for  money  had  and  received 
to  the  plaintiff's  use.  The  declaration  differs 
from  the  second  count  in  the  case  of  Royoe  v. 
Oakes,  20  R.  I.  -*-,.  38  AtL  371,  which  we 
held  amounted  to  a  charge  of  larceny  under  the 
statute,  In  that  it  shows  that  25  per  cent  .of 
the  money  collected  belonged  to  the  defendant 
while  In  that  case  it  appeared  that  all  of  the 
money  collected  belonged  to  the  plaintiffs,  so 
that  there  no  accounting  was  necessary  in  order 
to  determine  the  ownership.  We  do  not  sea, 
therefore,  that  in  view  of  the  facts  set  out  In 
the  case  at  bar,  any  criminal  complaint  for 
embezzlement  could  be  sustained,  so  as  to 
form  the  basis  of  a  tort  action  under  the  stat- 
ute. The  case  Is  clearly  within  the  second 
decision  In  Royce.v.  Oakes,  20  R.  I.  — ,  38 
AtL  871.    Petition  for  new  trial  granted. 

(20  R.  I.  427) 

STONE  v.  PEOPLE'S  SAV.  BANK. 
(Supreme  Court  of  Rhode  Island.     March  16, 

1898.) 

Attaohmskt  —  Releass  bt   Bond  —  Changs  or 

Vbsub— Effect. 

1.  Certifying  a  case  to  the  common  pleas  di- 
vision for  jury  trial  does  not  prevent  the  clerk 
of  the  district  court,  before  final  judgment,  from 
releasing  an  attachment  on  personal  property  of 
the  defendant  in  the  hands  of  trustees,  and  de- 
livering a  certified  copy  of  the  writ  with  his  in- 
dorsement thereon,  that  the  property  is  released, 
upon  receiving  a  bond  therefor,  as  is  provided 
in  Gen.  Laws,  c.  253,  SS  23-25. 

2.  In  such  case,  the  copy  of  the  writ  may  be 
certified  by  the  clerk  of  the  common  pleas  divi- 
sion and  indorsed  by  the  clerk  of  the  district 
court 
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Exceptions  from  district  court,  Providence 
county. 

Action  by  William  H.  Stone  against  the 
People's  Savings  Bank.  From  an  order  over- 
ruling demurrers  to  plaintiff's  replications, 
defendant  brings  exceptions.  Exceptions 
sustained. 

Marquis  D.  L.  Mowry,  for  plaintiff.  James, 
Wm.  R  &  Theodore  F.  Tlllinghast,  for  de- 
fendant. ' 

MATTESON,  0.  J.  One  of  the  questions 
presented  by  the  pleadings,  and  the  only  one 
which  it  is  necessary  to  consider,  is  whether 
the  clerk  of  the  district  court  for  the  Sixth 
judicial  district,  to  which  the  writ  in  the 
case  of  the  plaintiff  against  Laselle  was  re- 
turnable and  had  been  returned,  had  power 
to  take  the  action  prescribed  by  Oen.  Laws 
R.  I.  c.  253,  §8  24,  25,  after  the  case  had  been 
certified  to  the  common  pleas  division  for 
jury  trial,  but  before  final  judgment  had 
been  rendered.  We  think  the  question  must 
be  answered  in  the  affirmative.  Gen.  Laws 
R  I.  c.  253,  §S  23-25,  provide  that,  whenever 
a  writ  shall  command  the  attachment  of  the 
personal  estate  of  a  defendant  in  the  hands 
or  possession  of  a  person,  co-partnership,  or 
corporation,  as  trustee,  the  defendant  may, 
at  any  time  after  service  of  it  upon  the  trus- 
tee and  before  final  judgment,  deliver  to  the 
officer  who  served  the  writ  a  bond,  In  the 
penal  sum  of  the  amount  of  damages  laid 
in  the  writ,  signed  by  the  defendant  or  some 
one  in  his  behalf,  with  surety  or  sureties  to 
the  satisfaction  of  the  officer,  with  condition 
that  the  same  shall  be  null  and  void  if  the 
final  Judgment  in  the  action  or  cause  In 
which  such  writ  was  served  shall  forthwith 
be  paid  and  satisfied  after  the  rendition 
thereof;  that,  in  case  the  writ  shall  have 
been  returned  to  the  court  to  which  jt  is 
returnable,  and  duly  entered  therein,  such 
bond  shall  be  delivered  to  the  clerk  of  the 
court  to  which  the  writ  Is  returnable,  and 
such  clerk,  on  the  acceptance  of  such  bond, 
shall  forthwith  deliver  to  the  person,  co- 
partnership, or  corporation  named  as  trustee 
in  the  writ  a  certified  copy  of  the  writ,  with 
an  Indorsement  thereon,  signed  by  him,  set- 
ting forth  that  he  has  accepted  such  bond, 
and  released  the  personal  estate  in  the  hands 
of  the  trustee  from  attachment,  and  that 
thereupon  the  personal  estate  In  the  hands 
or  possession  of  the  trustee  shall  become  dis- 
charged from  the  attachment  There  is  no 
provision  depriving  the  clerk  of  a  district 
court  of  authority  to  take  the  action  because 
the  case  has  been  certified  to  the  common 
pleas  division  for  jury  trial. 

It  Is  suggested  that  he  has  not  the  author- 
ity because  he  no  longer  has  custody  of  the 
papers,  and  consequently  cannot  certify  the 
copy  of  the  writ  to  be  delivered  to  the  trus- 
tee. The  statute,  however,  does  not  require 
that  the  copy  shall  be  certified  by  the  clerk 
of  the  district  court,  but  merely  that  it  shall 


be  a  certified  copy.  If  the  case  has  gone  to 
the  common  pleas  division,  we  see  no  reason 
why  the  copy  of  the  writ  may  not  be  certified 
by  the  clerk  of  that  division,  as  was  done  in 
the  case  of  Stone  v.  Laselle,  and  indorsed 
by  the  clerk  of  the  district  court,  as  the  stat- 
ute requires.  It  1b  quite  probable  that  the 
framer  of  the  statute  did  not  have  in  mind 
that  the  suit  might  be  certified  to  another 
court  before  final  judgment  should  be  ren- 
dered, and  therefore  failed  to  provide  that 
the  procedure  for  the  discharge  of  the  at- 
tachment after  it  had  been  so  certified 
should  be  taken  by  the  clerk  of  the  court  in 
which  the  suit  should  be  pending.  But,  so 
long  as'  the  statute  provides  for  a  discharge 
of  an  attachment  by  the  procedure  taken  by 
the  clerk  of  the  district  court,  we  cannot 
say  that  his  authority  has  been  ousted  by 
the  certifying  of  the  case  to  the  common 
pleas  division.  The  attachment  having  been 
discharged,  the  common  pleas  division  was 
without  jurisdiction  to  make  the  order  char- 
ging the  defendant  as  garnishee. 

Exceptions  to  the  rulings  of  the  district 
court  for  the  Eighth  judicial  district  over- 
ruling the  demurrers  to  the  replications  to 
the  second  plea  sustained,  and  case  remitted 
to  said  court  for  further  proceedings. 


00  B.  I.  413) 

MATTESON  et  al.  v.  WHALEY  et  al. 
(Supreme  Court  of  Rhode  Island.     March  9, 

1898.) 
Eqoitt  Jobisdiotios—  Statutoht  Remedies. 
Failure  to  prosecute  an  appeal,  taken  from 
the  declaration  of  a  committee  appointed  by  the 
town  council  to  ascertain  the  line  of  an  exist- 
ing road  and  to  plat  it,  that  the  road  was  as 
shown  in  the  plat,  from  which  an  appeal  did 
not  lie,  is  not  a  bar  to  subsequent  relief  in 
equity. 

Bill  by  Oliver  R.  Matteson  and  others 
against  Thomas  G.  Whaley  and  others,  rep- 
resenting the  town  of  Coventry,  to  prevent 
continuing  trespasses.    Relief  granted. 

D.  B.  Potter,  for  complainants.  O.  Lap- 
ham  and  E.  K-  Parker,  for  respondents. 

STINESS,  J.  The  question  in  this  case  Is 
whether  a  triangular  strip  at  the  eastern 
corner  of  the  Phenix  and  Quldnlck  roads,  In 
the  village  of  Anthony,  belongs  to  the  com- 
plainant or  is  a  part  of  the  highway.  The 
highway  in  question  was  formerly  the  Cov- 
entry and  Cranston  turnpike,  authorized  to 
be  built  by  the  general  assembly  in  1813,  a 
plat  of  which  was  filed  in  the  clerk's  office 
of  the  court  of  common  pleas.  The  town  of 
Coventry,  represented  by  the  respondents, 
claims  the  strip  under  this  plat,  which  shows 
a  straight  line  at  the  place  In  dispute.  In 
1815  the  general  assembly  amended  the  char- 
ter, altering  the  line  through  the  farm  of 
Theodore  Foster  according  to  the  terms  of 
adeed  which  cannot  now  be  found.  How  much 
change  was  made  in  the  lines  at  this  time  it  is 
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Impossible  to  say,  but,  In  view  of  the  change, 
the  lines  of  the  plat  are  an  uncertain  guide. 
The  only  evidence  of  the  line  of  the  road  which 
can  now  be  relied  on  Is  that  which  shows  where 
it  was  built  The  strong  point  for  the  town 
is  the  fact  that  the  plat  lines  are  straight, 
while  the  line  which  the  complainants  claim 
bends  at  the  apex  of  the  triangle.  We  often 
find,  however,  that  old  roads  were  not  built 
according  to  their  platted  lines,  and  that  It 
would  result  in  great  damage  to  private 
rights  to  hold  strictly  to  a  plat  Hence,  In 
Almy  v.  Church,  18  R.  I.  182,  26  Atl.  68,  it 
was  held  that,  while  the  public  cannot  be 
ousted  of  its  right  in  a  highway  by  adverse 
possession,  yet  another  way  equally  conven- 
ient may  be  substituted,  by  general  and  long- 
continued  acquiescence,  for  the  original  way. 
The  plat  of  1813  cannot  be  relied  on  because 
of  the  change  In  the  road,  and  no  other  offi- 
cial plat  appears.  A  private  plat,  In  1822, 
shows  a  straight  line  on  one  side  and  a  bend 
on  the  other  side.  We  are  of  opinion  that 
the  road  was  built  with  a  bend  at  the  place 
in  question.  Not  only  does  -the  testimony 
show  this,  but  there  are  several  reasons  why 
it  should  be  so.  The  land  at  this  corner  was 
wet,  and  It  would  be  quite  natural  to  avoid 
it  The  straight  line  left  a  triangular  piece 
on  the  opposite  side,  and  the  plat  of  1822  In- 
dicates that  it  was  taken  into  the  road.  It 
Is  hardly  probable  that  the  elm  tree  would 
have  been  left  nearly  In  the  middle  of  the 
road,  as  it  would  have  been  without  the 
bend.  The  land  was  used  as  private  prop- 
erty long  ago,  being  bricked  over  as  a  space 
in  front  of  the  tavern  door.  A  gutter  was  laid 
in  it  by  the  town,  which  took  the  water  from 
the  road;  but  this  fact  is  hardly  significant 
in  favor  of  the  town,  because  the  place  was 
wet  and  the  gutter  kept  the  water  from 
washing  across  the  owner's  yard,  to  which 
he  would  not  be  likely  to  object  Except 
the  making  of  the  gutter,  the  surveyor  of 
highways  did  no  work  upon  it  as  a  road. 
People  drove  across  it  to  some  extent,  be- 
fore It  was  fenced,  but  the  traveled  way  was 
west  of  the  tree,  and  the  use  of  this  piece 
was  not  enough  to  show  that  It  was  a  part 
of  the  road  or  that  it  was  dedicated  as  such. 
Our  conclusion  is  that  the  road  was  built 
substantially  as  claimed  by  the  complain- 
ants, and  that  there  is  no  conclusive  testimo- 
ny to  show  that  it  was  otherwise  located. 
The  defendants  urge  that  the  complainants 
have  no  remedy  in  equity,  because  they  took 
an  appeal  from  a  vote  of  the  town  council, 
passed  March  3, 1890,  receiving  the  plat  of  a 
committee  appointed  to  lay  out  and  plat  that 
portion  of  the  highway  at  this  corner,  and 
establishing  the  road  as  shown  thereon,  and 
that,  as  they  did  not  prosecute  their  appeal, 
they  have  lost  their  remedy.  This  would  un- 
doubtedly be  so  if  the  complainants  had  tak- 
en an  appeal  from  any  action  of  the  town 
council  for  which  an  appeal  was  provided. 
One  cannot  neglect  or  abandon  a  statutory 
remedy  for  a  statutory  liability,  and  then 


set  up  the  same  right  In  another  way.  In- 
man  v.  Tripp,  11  R.  I.  520;  Smith  v.  Tripp, 
14  R.  I.  112.  The  town  council  In  this  case 
did  not  lay  out  or  declare  a  highway  as  pro- 
vided by  statute,  for  which  an  appeal  would 
lie,  but  it  appointed  a  committee  to  ascer- 
tain the  line  of  an  existing  way  and  to  make 
a  plat  of  It,  which  was  received,  with  a  dec- 
laration that  the  way  was  as  shown  there- 
on. This  was  simply  an  ex  parte  proceeding. 
Such  an  appeal,  if  prosecuted,  would  have 
been  dismissed  for  want  of  jurisdiction,  be- 
cause it  was  not  an  appeal  provided  for  by 
Statute.  Whlttler  v.  Town  Council,  10  R.  I. 
266.  No  new  road  was  laid  out.  Hence,  If 
the  fence  ordered  to  be  removed  was  In  the 
highway,  that  fact  would  justify  the  town 
officers  in  carrying  out  the  order  of  the  coun- 
cil; If  It  was  not  in  the  highway,  the  re- 
moval would  be  a  trespass,  for  which  an  ac- 
tion would  lie.  As  the  court  Is  of  opinion 
that  the  fence  was  not  in  the  highway,  and 
has  held  on  demurrer  (19  R.  I.  648)  that  the 
bill  is  maintainable  upon  the  ground  of  pre- 
venting continuing  trespasses,  it  follows  that 
the  complainants  are  entitled  to  the  relief 
prayed  for  In  this  bill. 


(20  R,  I.  400) 

ROGERS  v.  ROGERS. 

(Supreme  Court  of  Rhode  Island.    Feb.  25, 
1898.) 

Statotb  of  Fbaods  —  Flkadixo  —  Trusts  —  Bvi- ' 
DBNOB. 

1.  Where  defendant's  grantor,  in  a  suit  to  en- 
force a  parol  trust  in  respect  to  the  land,  denies 
the  existence  of  the  trust,  it  cannot  be  enforced, 
even  though  defendant  has  failed  to  set  up  the 
statute  of  frauds. 

2.  A  father  gave  his  home  to  two  daughters, 
and  afterwards,  at  his  request,  and  for  the  rea- 
son that  one  of  them  was  intemperate,  she  con- 
veyed her  interest  to  the  other  without  a  valu- 
able consideration.  Thereafter  the  grantor  was 
given  a  home  with  the  grantee,  who  testified 
that  she  did  not  hold  the  property  in  trust,  but 
that  she  intended  to  give  the  grantor  a  home, 
and,  if  the  grantor  did  right  to  give  her  half 
the  property.  Held,  that  the  evidence  did  not 
show  a  trust  in  favor  of  the  grantor. 

Bill  in  equity  by  Mary  Rogers  against 
James  Rogers  to  establish  a  trust.  Dismiss- 
ed. 

Charles  E.  Gorman,  for  complainant.  Albert 
A.  Baker  and  William  B.  Greenough,  for  re- 
spondent. 


STINESS,  J.  In  1891,  Bernard  Rogers,  the 
father  of  the  parties  to  this  suit,  owned  a 
house  and  three  lots  of  land.  With  a  view 
to  arranging  his  affairs,  he  conveyed  the 
house  and  lot  to  his  wife,  and  a  lot  to  each 
of  his  two  sons.  His  wife  died  in  October 
of  that  year,  and  then,  at  his  request  the 
children  conveyed  the  estate  to  his  two 
daughters,  Mary  and  Ellen,  to  secure  a  home 
for  them,  and  in  recognition  of  their  equita- 
ble claim  on  the  estate.     In  January,  1892, 
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also  at  the  request  of  the  father,  Mary  con- 
veyed her  Interest  to  Ellen,  who,  In  October, 
1806,  conveyed  the  estate  to  the  respondent 
All  of  these  conveyances  were  without  pecun- 
iary consideration/  except  that  James  says 
that  he  agreed  to  look  out  for  Ellen,  and  to 
see  that  she  had  a  home,  and  that  he  assum- 
ed the  payment  of  a  mortgage  on  the  land 
for  $250,  which  she  had  given.  The  bill 
seeks  to  establish  a  trust  for  one-half  of  the 
estate,  and  prays  for  a  conveyance  accord- 
ingly. The  respondent  claims  that  there  is 
no  memorandum  In  writing  creating  a  trust, 
as  required  by  Oen.  Laws  R.  I.  c.  233,  8  6, 
which  Is  practically  the  same  as  the  statute 
of  frauds,  to  which  the  complainant  replies 
that  the  deposition  of  Ellen  in  this  case  suffi- 
ciently manifests  the  trust  It  is  evident 
that  want  of  consideration  does  not  of  Itself, 
imply  a  trust  for,  if  It  did,  every  gift  would 
simply  be  a  trust.  While  this  may  be  a 
significant  fact,  there  must  be  some  other 
evidence.  1  Perry,  Trusts  (4th  Ed.)  S  163. 
If  a  trust  was  created,  It  was  between  Mary 
and  Ellen;  and  the  case  1b  put  upon  the  dep- 
osition of  Ellen,  as  there  is  no  other  memor- 
andum in  writing  to  evidence  It  The  com- 
plainant cites,  in  support  of  his  claim  that 
the  trust  may  be  proved  by  an  answer  or 
deposition,  Metcalf  v.  Brandon,  58  Miss.  841; 
Barron  v.  Barron,  24  Vt  375;  Reid  v.  Held, 
12  Rich.  Eq.  213;  and  Barkworth  v.  Young, 
4  Drewry,  1.  We  are  not  called  upon  to  de- 
cide this  point  as  the  case  stands,  and  we 
see  no  reason  to  question  it  If  one  admits 
a,  trust  In  his  answer,  or  swears  to  It  in  a 
•deposition,  certainly  the  element  of  satisfac- 
tory proof  in  writing  cannot  be  lacking.  Ellen 
Rogers  is  not  a  party  to  this  suit  bat  she 
has  given  her  deposition  as  a  witness.  As- 
suming the  complainant's  position,  we  have 
only  to  inquire  whether  she  has  admitted  a 
trust  It  appears  from  the  testimony  that 
Bernard  Rogers,  the  father,  got  Mary  to  make 
the  deed  to  Ellen  because  he  was  dissatisfied 
with  Mary's  habit  of  drinking,  and  fearful 
that  half  of  the  estate  would  be  wasted  If 
-she  should  continue  to  own  it  Ellen  says 
in  her  deposition  that  she  took  no  part  in  the 
matter,  and  made  no  promise  to  hold  for  the 
benefit  of  Mary.  She  denies  that  she  was 
under  any  trust  for  Mary,  and  states  that 
she  held  It  as  an  absolute  owner  for  her  own 
benefit  but  that  she  wanted  Mary  to  have  a 
home,  and  allowed  her  to  live  there  after  the 
deed  to  her,  as  James  has  also  done  since  the 
■deed  to  him.  Ellen  also  stated  that  If  her 
sister  did  right  she  and  James  were  willing 
to  let  her  have  her  home  there  In  half  of  the 
estate,  but  she  did  not  admit  that  there  was 
any  obligation  to  do 'so.  This  is  the  sub- 
stance of  her  testimony,  which  is  very  far 
from  a  statement  manifesting  a  trust  But 
the  complainant  contends  that  certain  an- 
swers evince  the  trust  as  follows:    "Q.  8. 


Was  there  any  understanding  what  he 
[James]  was  to  do  with  the  property  after 
he  paid  the  mortgage?  Ans.  He  was  going 
to  have  a  house  for  the  both  of  us.  That  is 
what  I  left  It  In  his  hands  for.  Q.  23.  As  a 
matter  of  fact  was  it  not  always  understood 
between  you  and  Mary  that  each  of  you  had 
an  equal  Interest  in  the  house  and  lot?  Ans. 
Well,  of  course,  the  both  of  us  had  our  equals, 
and,  the  way  it  Is  fixed  now,  she  cannot  get 
hers  unless  she  has  a  guardian  over  her,  and 
I  will  get  mine.  Q>  24.  Am  I  to  understand 
that  when  you  conveyed  the  house  and  lot 
to  your  brother  James,  you  bad  no  Intention 
of  depriving  Mary  of  her  half  interest  in  said 
house  and  lot  but  intended  simply  to  protect 
it  for  her?  Ans.  Well,  I  had  it  fixed  this 
way  in  his  name:  If  she  did  right  or  half 
right  she  was  to  have  her  share  of  It  but 
not  till  then."  While  all  tills  Is  consistent 
with  a  trust  it  is  also  consistent  with  a  kind 
intent  on  the  part  of  Ellen  to  provide  a  home 
for  Mary  upon  the  ground  of  sisterly  favor, 
and  not  of  legal  obligation.  By  the  wish  of 
the  father  the  estate  was  conveyed  to  the 
two  sisters;  by  his  wish  again  It  was  convey- 
ed to  Ellen.  In  neither  case  does  a  trust  ap- 
pear. The  father  evidently  had  confidence 
In  Ellen'B  ability  to  retain  the  property,  and 
an  equal  confidence  that  she  would  look  out 
for  Mary,  but  neither  he  nor  she  expressed  a 
trust  to  that  effect.  In  Metcalf  v.  Brandon, 
58  Miss.  841,  the  court  says:  "It  is  impos- 
sible for  the  court  to  enforce  a  contract  which 
is  denied  by  the  defendant  It  is  only  where 
the  defendant  admits  the  contract  or  at  least 
falls  to  deny  it  and  also  falls  to  set  up  the 
statute,  that  it  can  be  enforced.  If  he  ad- 
mits It  in  writing,  by  pleadings  over  his  sig- 
nature, the  terms  of  the  statute  are  met  and 
the  court  will  proceed  to  Investigate  and  de- 
termine the  further  facts  that  may  be  set  up 
in  avoidance  of  It  as  In  other  cases.  Bo,  also, 
where  he  falls  to  deny  It,  and,  instead  of  plead- 
ing the  statute,  relies  upon  other  facts  In 
avoidance  of  his  contract  -  the  same  result 
will  follow.  But  if,  admitting  the  contract 
he  sets  up  the  statute,  or  if,  denying  the  con- 
tract he  puts  the  plaintiff  to  his  proof,  he 
must,  in  either  case,  prevail.  In  the  first 
case,  because  the  statute  Is  an  all-sufficient 
defense,  though  the  facts  be  admitted;  in 
the  second,  because,  where  the  facts  are  de- 
nied, and  the  plaintiff  Is  put  to  his  proof,  he 
must  necessarily  fall  for  want  of  proof  which 
meets  the  requirements  of  the  law."  The 
deposition  of  Ellen  denies  any  trust  or  obliga- 
tion. Taken  as  a  whole,  it  asserts  an  abso- 
lute ownership  in  herself,  with  an  Intention 
to  provide  a  home  for  her  sister  If  she  does 
what  is  right  As  this  intention  Is  not  Incon- 
sistent with  absolute  ownership,  we  are  un- 
able to  say  that  her  deposition  manifests  a 
trust  In  favor  of  the  complainant  Our  con- 
clusion Is  that  the  bill  must  be  dismissed. 
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(20  R.  I.  JJ8) 

In  re  SWEET. 

(Supreme  Court  of  Rhode  Island.    Feb.  23, 

1898.) 

IKSOLVEXOT — DISSOLUTION  OF  ATTACHMENTS. 

Gen.  Laws,  c.  274,  |  39.  providing  that  pro- 
ceedings in  insolvency  shall  dissolve  any  levy 
on  the  debtor's  property  not  more  than  four 
months  prior  to  the  time  of  the  first  publication, 
applies  to  nonresident,  as  well  as  resident,  cred- 
itors. 

Motion  by  Kellogg  &  McDongal  for  the  dis- 
solution of  an  order  granted  restraining 
them  from  selling  the  property  of  Charles  R. 
Sweet,  an  insolvent,  under  a  levy  of  execu- 
tion.   Denied. 

T.  P.  I.  McDonnell,  for  petitioners.  Geo.  T. 
Brown,  for  attaching  creditors. 

MATTESON,  0.  J.  This  is  a  motion  to  dis- 
solve a  restraining  order.  Prior  to  the  filing 
of  the  petition  in  insolvency,  Kellogg  &•  Mc- 
Dongal, residents  of  Buffalo,  N.  Y.,  obtained 
a  judgment  of  the  district  court  of  the  Sixth 
Judicial  district  against  the  insolvent,  which 
remains  unsatisfied,  and  levied  an  execution, 
Issued  on  the  Judgment,  on  the  personal 
property  of  the  debtor,  and  advertised  It  for 
sale.  These  creditors,  and  the  officer  who 
made  the  levy,  now  ask  for  a  dissolution  of 
the  order  heretofore  granted  restraining 
them  from  selling  the  property  under  the 
levy.  It  is  contended,  in  support  of  the  mo- 
tion, that,  as  no  discharge  can  be  granted 
to  the  insolvent  which  would  be  valid  as 
against  the  levying  creditors,  because  they 
are  nonresidents  of  the  state,  unless  they 
shall  become  parties  to  the  proceeding,  the 
court  has  no  Jurisdiction  to  restrain  the 
sale.  We  find  nothing  in  the  statute  (Gen. 
Laws  R.  I.  c.  274)  to  warrant  such  a  conten- 
tion. Section  20  of  the  chapter  provides 
that  "the  court  may,  after  the  commence-' 
ment  of  proceedings  by  or  against  any  debt- 
or and  before  adjudication  in  insolvency 
thereon,  restrain  the  debtor  and  all  other 
persons  from  making  any  transfer  or  dispo- 
sition or  Interference  of  or  with  any  part  of 
the  debtor's  assets,  choses  in  action,  rights, 
credits  or  estate  of  any  kind  or  description." 
Section  39  provides  that  "the  assignment 
shall  vest  In  the  assignee  all  the  property  of 
the  debtor,  real  and  personal,  which  he 
could  have  lawfully  sold,  assigned  or  con- 
veyed at  the  time  of  the  first  publication  of 
the  notice  of  the  adjudication,  in  case  of 
voluntary  proceedings,  and  at  the  time  of 
the  first  publication  of  notice  of  the  filing  of 
the  petition,  in  case  of  involuntary  proceed- 
ings, and  shall  be  effectual  to  dissolve  any 
attachment,  any  levy  and  any  lien  placed 
upon  his  property  In  fraud  of  his  creditors 
not  more  than  four  months  prior  to  the  time 
of  the  first  publication  in  either  case  afore- 
said." It  is  the  evident  policy  of  the  stat- 
ute that  the  assets  of  an  insolvent  shall  be 
distributed  ratably  among  his  creditors  in 
proportion  to  their  claims,  excepting  only 


those  creditors  whose  claims  are  preferred 
by  its  provisions.  The  claim  of  the  cred- 
itors making  the  motion  Is  not  within  the 
classes  of  preferred  claims.  Though  the 
statute  cannot  compel  them  to  become  par- 
ties to  the  proceeding,  it  can  nevertheless 
distribute  the  assets  of  the  insolvent  among 
his  other  creditors,  who  are  residents  of  the 
state,  or  who,  not  being  residents,  make 
themselves  parties  to  the  proceeding  by 
proving  their  claims.  In  other  words,  un- 
der the  statute,  nonresident  creditors  wish- 
ing to  share  in  the  distribution  of  the  debt- 
or's assets  must  prove  their  claims  and  sub- 
ject them  to  the  operation  of  the  discharge, 
if  one  is  granted,  thereby  putting  themselves 
on  the  same  footing  as  resident  creditors. 
Certainly  it  was  not  intended  that  a  nonresi- 
dent creditor,  merely  because  he  happens  to 
be  a  nonresident,  should  be  able,  by  an  at- 
tachment and  levy  within  four  months  prior 
to  the  beginning  of  the  proceedings  In  In- 
solvency, to  obtain  a  preference  over  resi- 
dent creditors  whose  attachments  and  lev- 
ies are  dissolved  by  the  statute.  Such  a  con- 
struction would  be  contrary  to  the  policy  of 
the  statute,  which,  as  already  stated,  is  to 
insure  a  ratable  distribution  of  the  debtor's 
assets  among  all  his  creditors,  and  conse- 
quently in  fraud  of  creditors,  within  the 
meaning  of  the  phrase  as  used  In  section  39. 
The  motion  1b  denied, . 


CM  R.  I  107) 
In  re  RED  BRIDGE. 
(Supreme  Court  of  Rhode  Island.    March  7, 
1898.) 
Bridges — Report  or  Commissioners— Exceptions 
—Trial. 
Under  Pub.  Laws  1894,  c.  1832,  8  6,  provid- 
ing that,  after  the' filing  of  the  report  of  com- 
missioners appointed  to  apportion  the  cost  of  a 
bridge,  the  court  shall,  unless  sufficient  cause 
be  shown  to  the  contrary  by  exceptions  filed  by 
interested  parties,  after  the  trial  of  said  excep- 
tions with  or  without  a  jury  as  the  party  may 
elect,  accept  and  affirm  said  report,  and  enter 
judgment  thereon,  or  shall  enter  judgment  on 
the  report  as  revised. and  amended  by  the  court, 
the  court  must  first  determine  whether  suffi- 
cient cause  exists  for  not  affirming  the  report, 
and,  if  so,  the  court  may  determine,  and,  if  need 
be,  correct,  any  error  in  law  therein,  and,  if  er- 
ror exists  in  a.  matter  of  fact,  the  party  except- 
ing has  a  right  to  a  jury  trial. 

Exceptions  taken  to  the  report  of  commis- 
sioners appointed  to  apportion  the  cost  of  Red 
Bridge. 

Francis  Colwell  and  Wm.  B.  Greenough,  for 
city  of  Providence.  Edward  O.  Dubois  and 
Edward  L.  Mitchell,  for  town  of  East  Provi- 
dence. 

PER  CURIAM.  Pub.  Laws  R.  I.  1894,  c. 
1332,  i  6,  provides  that  after  the  filing  of  the 
report  of  the  commissioners  the  court  "shall, 
unless  sufficient  cause  be  shown  to  the  con- 
trary, upon  exceptions  filed  by  any  of  the 
parties  Interested,  after  the  Mai  of  said  ex- 
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ceptlons,  with  or  without  a  Jury  as  the  party 
excepting  may  elect,  accept  and  affirm  said 
report  and  enter  judgment  thereon,  or  shall 
confirm  and  enter  judgment  upon  said  report 
as  revised  and  amended  by  the  court,"  etc. 
It  will  be'  observed  that  the  language  Is  that 
the  court  shall  accept  and  affirm  the  report, 
and  enter  judgment  thereon,  unless  sufficient 
cause  be  shown  to  the  contrary.  We  think, 
therefore,  that  In  the  first  instance  the  court 
Is  to  determine  whether  or  not  sufficient 
cause  exists  for  not  accepting  and  affirming 
the  report,  and  'entering  judgment  upon  It; 
that  if,  in  the  opinion  of  the  court,  there  Is 
reason  to  suppose  that  the  award  of  the  com- 
missioners Is  erroneous  in  matters  of  law, 
the  court  may  correct  the  error;  and,  If  the 
error  consists  in  a  matter  of  fact,  that  the 
party  excepting  shall  have  the  right  to  have 
such  matter  tried  by  a  jury  if  It  so  elects. 
This  view  is  in  conformity  with  the  usual 
procedure  on  exceptions,  and  it  will  be  noticed 
that  section  6  provides  for  that  method  of 
procedure,  while  section  3,  with  reference  to 
the  damages  therein  specified,  provides  for 
procedure  by  appeal 


(20  R.  I.  418} 

ROYCE  et  al.  v.  OASES. 

(Supreme  Court  of  Rhode  Island.     March  14, 
189a) 

Actio*— Tort  ob  Contract. 

1.  A  count,  In  trespass  on  the  case,  alleging 
that  an  agent  authorized  to  collect  moneys  for 
plaintiff  had  collected  sums,  but  that,  intending 
to  defraud  plaintiff,  he  neglected  and  refused  to 
pay  said  money,  and  that  such  refusal  is  fraud- 
ulent and  in  violation  of  his  duty,  is  demurrable, 
since  the  count  shows  only  an  action  of  contract 
and  not  an  action  sounding  in  tort. 

2.  An  action  ex  contractu  for  money  had  and 
received  cannot  be  changed  into  an  action  ex 
delicto  by  alleging  that  defendant's  neglect  to 
pay  the  money  was  with  intent  to  defraud 
plaintiff. 

Trespass  on  the  case  by  Royce,  Allen  &  Co. 
against  Charles  H.  Oakes.  Demurrer  to  an 
amended  count  of  the  declaration  sustained. 

Irving  Champlin,  for  plaintiffs.  Van  Slyck 
&  Mumford,  for  defendant 

TILLINGHAST,  J.  Since  the  rendition  of 
the  former  opinion  in  this  case,  sustaining 
the  demurrer  to  the  second  count  In  the  dec- 
laration (20  R.  I.  — ,38  AH.  371),  the  plain- 
tiffs have  amended  said  count  so  as  to  al- 
lege, in  substance,  that  on  the  15th  day  of 
January,  1894,  they  authorized  and  empow- 
ered the  defendant,  who  was  In  their  em- 
ploy for  hire,  and  acting  as  their  agent  and 
servant  in  this  behalf,  to  collect  and  receive 
for  them,  from  divers  debtors  of  theirs,  various 
sums  of  money,  amounting,  in  all,  to  the  sum  of 
$1,714.60,  and  thereupon  to  deliver  the  same  to 
the  plaintiffs.  And  they  aver  tlfat  the  defend- 
ant thereafter,  in  pursuance  of  said  authority 
collected  said  sum  of  money,  and  that  thereupon 
it  urea  me  his  duty  to  pay  over  the  same  to  the 


plaintiffs;  but  that, not  regarding  his  duty  in  that 
behalf,  although  duly  requested,  intending  and 
contriving  to  injure  and  defraud  the  plain- 
tiffs, he  neglected  and  still  neglects  to  pay 
said  money  to  them.  And  the  plaintiffs  de- 
clare that  said  refusal  was  negligent,  fraud- 
ulent, and  in  violation  of  his  duty,  and  that 
by  reason  of  the  premises  they  are  deprived 
of  the  possession  and  benefit  of  said  money. 
To  this  amended  count  the  defendant  has 
demurred,  on  the  grounds  (1)  that  the  cause 
of  action,  if  any,  set  forth  therein,  is  an  ac- 
tion of  contract,  and  not  an  action  sounding 
In  tort;  and  (2)  that  the  injury  alleged  to 
have  been  suffered  by  plaintiffs  has  been 
suffered  by  reason  of  the  commission  of  the 
crime  of  larceny,  and  that  it  does  not  ap- 
pear that  any  criminal  complaint  has  been 
made  therefor. 

We  think  the  demurrer  should  be  sustain- 
ed on  the  first  ground.  The  amended  count 
differs  from  the  former  one,  which  we  held 
amounted  to  a  charge  of  embezzlement,  in 
that  it  does  not  allege  a  fraudulent  conver- 
sion of  the  money  by  the  defendant  to  his 
own  use,  but  simply  alleges  a  breach  of  duty 
in  not  paying  over  the  same  to  the  plaintiffs 
after  demand  made  therefor.  In  other 
words,  when  stripped  of  its  formalities,  it 
simply  shows  a  case  where  a  servant  or 
agent  has  collected  money  for  his  principal 
and  neglected  to  pay  it  over  on  demand- 
that  Is,  a  case  of  money  had  and  received 
by  the  defendant  to  the  plaintiffs'  use,— 
and  hence  the  plaintiffs'  remedy,  and  their 
only  remedy,  is  by  assumpsit  or  debt.  It  Is 
true,  as  contended  by  plaintiffs'  counsel,  that 
the  action  of  trespass  on  the  case  Is  an  ex- 
ceedingly broad  and  comprehensive  form  of 
action,  and  that  it  lies,  in  general,  where  a 
legal  injury  Is  suffered  for  which  the  com- 
mon law  has  provided  no  adequate  remedy. 
26  Am.  &  Eng.  Enc.  Law,  699,  and  cases  in 
note  5.  But,  In  a  case  like  the  one  set  out  in 
said  count,  the  common  law  has  provided  an 
adequate  remedy  in  an  action  of  assumpsit; 
and  to  permit  the  plaintiffs  to  maintain  their 
action  of  trespass  on  the  case  would,  In  ef- 
fect, be  to  abolish  the  distinction  between 
actions  sounding  in  tort  and  those  sounding, 
in  contract,  and  enable  a  plaintiff  In  any  case, 
where  money  has  been  had  and  received  by 
another  to  his  use,  to  sue  in  a  tort  action  for  Its 
recovery. 

In  Orton  v.  Butler,  2  Chit  343,  the  same 
thing  was  attempted  under  a  declaration  the 
third  count  of  which  was  nearly  identical 
with  the  count  tow  In  question,  except  that 
there  the  plaintiff  stated  a  stronger  case  by 
alleging  a  conversion  of  the  money  received, 
as  the  plaintiffs  originally  did  in  the  case 
at  bar.  In  sustaining  the  demurrer  to  the 
third  count,  Abbott  J.,  said:  "The  law  has 
provided  certain  specific  forms  of  action, 
suited  to  the  recovery  of  damages,  for  cer- 
tain peculiar  injuries.  We  have  a  smaller 
variety  of  forms  In  our  law  than  is  to  be 
found  in  the  civil  law.    We  have  not  many,. 
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bat  It  is  of  importance  that  those  we  have 
should  be  preserved,  and  that  parties  should 
not  be  permitted,  by  their  own  invention,  to 
convert  that  which  from  the  earliest  times 
has  been  considered  as  peculiarly  the  sub- 
ject of  assumpsit  or  debt  into  an  action  of 
tort  We  are  to  look  with  Jealousy  at  any 
innovation  of  that  kind,  so  that  nothing  like 
a  precedent  shall  be  established,  tending  to 
destroy  those  sound  distinctions  which  have 
been  established  by  the  wisdom  of  our  an- 
cestors." Best,  J.,  added:  "I  am  of  the 
same  opinion.  This  is  a  departure  from  all 
precedents;  and,  even  if  I  were  satisfied 
that  it  might  not  be  attended  with  incon- 
venience, still  I  think  we  ought  not  to  per- 
mit any  innovation  upon  the  ancient  forms 
of  proceeding,  which  are  to  be  considered  as 
part  of  the  settled  law  of  the  land.  As  well 
might  we  alter  the  doctrine  of  descents  as 
to  freehold  property,  as  alter  the  long-estab- 
lished forms  prescribed  for  the  recovery  of 
debts.  We  are  not  at  liberty  to  do  so. 
There  is  a  broad  distinction  between  causes 
of  action  arising  ex  contractu  and  ex  delicto. 
This  is  one  arising  ex  contractu.  There  is 
no  wrong  stated,  but  merely  a  breach  of 
contract;  and  the  plaintiff  Is  not  at  liberty 
to  convert  a  mere  matter  of  contract  into  a 
tort  The  consequences  of  a  departure  from 
the  ancient  forms  have  been  well  pointed 
out  in  argument.  In  addition  to  those  may 
be  mentioned  that  by  altering  the  remedy, 
the  defendant  would  be  deprived  of  his  plea 
of  tender,  and  also  of  the  advantage  of  pay- 
ing money  into  court.  But  if  no  such  conse- 
quences were  to  follow,  I  think  we  ought  to 
adhere  to  those  ancient  forms,  which  have 
been  perfected  by  the  wisdom  of  ages,  and 
confirmed  in  their  utility  by  the  experience 
of  many  centuries." 

It  has  never  been  understood  by  the  bar  in 
this  state  that  a  tort  action  could  be  main- 
tained for  money  had  and  received,  even 
though  the  person  receiving  the  same  has 
negligently  and  fraudulently  refused  to  pay 
over  the  same  to  the  person  to  whose  use  it 
was  received,  or  has  even  converted  it  to  his 
own  use,  except  at  any  rate,  as  provided 
by  statute,  after  the  commencement  of  a 
criminal  prosecution.  Gen.  Laws  R.  I.  c. 
238,  |  16.  On  the  contrary,  the  understand- 
ing has  always  been  that  assumpsit:  and  debt 
are  the  only  actions  that  can  be  employed 
in  such  cases;  and  we  think  this  position  is 
clearly  in  accordance  with  the  well-settled 
rules  relating  to  common-law  actions.  The 
authorities  cited  by  plaintiffs'  counsel  do  not, 
in  our  judgment  sustain  his  position.  They 
are  mostly  cases  of  negligence  for  failing  to 
discharge  some  common-law  duty  arising 
from  a  contract  and  hence  are  proper  subjects 
for  trespass  on  the  case.  1  Chit.  PI.  151, 152. 
The  celebrated  and  familiar  case  of  Coggs  v. 
Bernard,  2  Ld.  Raym.  009,  is  an  example. 
Dickson  v.  Clifton,  2  WIls.  319,  was  case,  for 
undertaking  to  cany  and  deliver  some  malt 
for  the  plaintiff,  and  for  so  carelessly  dis- 


charging his  duty  that  the  malt  was  embez- 
zled and  lost.  Elsee  v.  Gatward,  5  Term  R. 
143,  was  tort,  for  negligence  In  regard  to  the 
use  of  new  material,  Instead  of  old,  In  the 
repair  of  certain  buildings,  contrary  to  plain- 
tiff's order,  which  the  court  held  to  amount 
to  a  misfeasance,  and  hence  a  good  founda- 
tion for  the  action.  Brown  v.  Boorman,  11 
Olark  &  P.  1  (see  3  Q.  B.  511),  Is  a  case 
where  the  plaintiff  employed  defendant  as  a 
broker  to  sell  and  deliver  oil  for  cash,  but 
not  regarding  his  duty,  he  sold  and  delivered 
the  oil  without  obtaining  payment  therefor; 
and  the  court  held  that  case  was  a  proper 
remedy,  although  the  duty  Imposed  upon  the 
defendant  arose  out  of  an  express  contract. 
That  decision  gave  rise  to  the  supposition 
that  every  action  for  a  breach  of  contract 
might  be  considered  as  an  action  of  tort 
But  in  the  subsequent  case  of  Courtenay  v. 
Earle,  10  O.  B.  73,  the  court  effectually  dis- 
posed of  that  impression;  Williams,  J.,  say- 
ing that  the  judgment  in  the  former  case  by 
no  means  warranted  such  a  conclusion,  and 
that  the  court  did  not  Intend  to  overrule  the 
case  of  Corbett  v.  Packington,  6  Barn.  &  C. 
268.  In  the  last-mentioned  case,  one  count 
in  the  declaration  stated  that  the  plaintiff, 
at  the  request  of  the  defendant  bad  caused 
to  be  delivered  to  him  certain  boars,  pigs, 
etc.,  to  be  taken  care  of  by  the  defendant 
for  the  plaintiff,  for  reward,  and  that,  in 
consideration  thereof,  the  defendant  under- 
took and  agreed  with  the  plaintiff  to  take 
care  of  the  boars,  etc.,  and  to  redeliver  the 
same  on  request;  and  It  was  held,  on  mo- 
tion in  arrest  of  Judgment  that  this  was  a 
count  in  assumpsit  and  could  not  be  Joined 
with  counts  in  case.  Jervis,  C.  J.,  in  refer- 
ring to  Brown  v.  Boorman,  In  the  case  of 
Courtenay  v.  Earle,  supra,  said:  "If  the  case 
of  Brown  v.  Boorman  were  an  authority  to 
the  full  extent  to  which  it  has  been  pressed 
by  counsel,  no  doubt  the  third  and  fourth 
counts  here  might  well  be  joined  with  counts 
in  tort  But  upon  examination,  that  case 
will  be  found  to  proceed  upon  this  principle: 
that  where  there  Is  an  employment  which 
employment  Itself  creates  a  duty,  an  action 
on  the  case  will  lie  for  a  breach  of  that  duty, 
although  it  may  consist  In  doing  something 
contrary  to  an  agreement  made  in  the  course 
of  such  employment  by  the  party  upon 
whom  the  duty  Is  cast.  And,  if  that  be  so. 
the  case  is  reconcilable  with  the  other  cases 
with  which  it  has  been  supposed  to  be  in  con- 
flict" In  Burnett  v.  Lynch,  5  Barn.  &  C. 
589,  cited  by  plaintiffs,  an  action  of  tort  was 
sustained  where  it  appeared  that  defendant 
was  the  assignee  of  a  lease  with  covenants 
for  certain  repairs,  which  defendant  neglect- 
ed to  make.  Godefray  v.  Jay,  7  Blng.  413, 
was  tort  against  an  attorney  who  undertook  to 
defend  an  action,  and  so  negligently  conducted 
himself  with  reference  thereto  that  judgment 
was  signed  against  the  defendant.  See,  also, 
Zell  v.  Arnold,  2  Pen.  &  W.  292;  McCall  v. 
Forsyth,  4  Watts  &  S.  179;  McCahan  v.  Hirst, 
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7  Watts,  175,  cited  In  Reeslde's  Ex'x  v.  Reeslde, 
49  Pa.  St  322. 

These  cases,  and  others  of  like   character 
which   are   cited,   are   clearly   distinguishable 
from  the  case  at  bar,   which  Is   not   based 
upon  negligence  proper,  as  that  term  is  un- 
derstood In  the  foregoing  cases  and  In  analo- 
gous cases,  nor  upon  any  common-law  duty 
arising  out  of  a  contract,  but  upon  a  simple 
neglect  to  pay  over  money  when  due,  as  that 
term    is   ordinarily   used   and    understood    in 
declarations   In   actions  of  debt  or  assump- 
sit     The  case  of   Ashley  v.   Root  4  Allen, 
504,  seems  to  be  an  authority  In  support  of 
the  plaintiffs'  position.     But  in  view  of  the 
fact    that    In    Massachusetts,    the    common- 
law    distinction   between   actions   of   contract 
and  actions   of   tort   has   been  abolished   by 
statute,  so  far,  at  any  rate,  as  to  allow  the 
two  forms  to  be  joined  In  the  same  action,  as 
it  appears  that  they  were  In  the  writ  In  that 
case,   the  writ  averring  that  the  action  was 
"an  action  of  contract  or  an  action  of  tort 
both  being  for  one  and  the  same  action,"  we 
do  not  think  the  case  Is  entitled  to  that 
weight  which  it  would  be  If  decided  by  a 
court  where  the  common-law  distinction  be- 
tween such  actions  prevails,  as  it  does  with 
us.    But  if  that  case  was  decided  upon  com- 
mon-law principles,  and  not  by  reason  of 
the  statutory  modification  referred  to,  as  it 
would  seem  to  have  been,  then  we  have  to 
say  that  the  decision  does  not  commend  it- 
self to  our  Judgment  as  one  which  we  should 
follow.    All  of  the  cases,  save  one,  cited  by 
the  court  in  support  of  the  opinion,  are  real- 
ly cases  of  negligence,  and,  as  we  have  above 
suggested,  such  cases  are  not  analogous  to  a 
case  of  money  had  and  received  to  the  plain- 
tiff's use  which  the  defendant  neglects  to 
pay    over.     The    very    instructive  case  of 
Courtenay  v.  Earle,  10  0.  B.  73,  cited  by  the 
court  in  Ashley  v.  Root  supra,  does  contain 
some  general  language  which,  if  taken  apart 
from  the  facts  of  the  case,  tends  to  support 
the  decision;  but  when  taken,  as  It  must  be, 
In  connection  with  the  question  before  the 
court,  we  do  not  think  It  does.    The  decla- 
ration in  that  case  contained  counts  which, 
as  construed  by  the  court,  merely  alleged 
a  promise  to  pay  money  upon  a  good  consid- 
eration, unconnected  with  any  common-law 
duty,  and  alleging,  for  breach,  the  nonpay- 
ment thereof.    It  also  contained  a  count  in 
trover.     The   defendant   demurred   on  the 
ground  of  misjoinder,  and  the  demurrer  was 
sustained.     A   careful    study   of   the    case 
shows  that  it  is  not  only  not  an  authority  in 
support  of  Ashley  v.  Root  but  is  quite  clear- 
ly  to  the  contrary.    Reeside's  Ex'x  v.  Ree- 
slde, 49  Pa.  St  322,  cited  by  plaintiffs,  Is 
different  from  the  case  at  bar,  In  that  the 
declaration  >there  alleged  that  certain  mon- 
ey was  intrusted  to  the  defendant  by  the 
plaintiff,  who  was  the  executrix  of  a  will, 
to  be  used  by  him  in  paying  the  debts  of  the 
estate,  and  to  return  the  balance,  if  any,  to 
her.    The  declaration  also  alleged  that  the 


defendant  accepted  and  received  said  money 
for  the  purposes  of  the  trust  and  entered  up- 
on the  professional  employment  of  the  settle- 
ment of  the  estate,  bat  notwithstanding  his 
duty  In  the  premises,  he  fraudulently  appro- 
priated the  money  to  his  own  use.  The 
court,  by  Agnew,  J.,  held  that  the  declara- 
tion was  good,  saying  that:  "Where  a  duty 
arises  out  of  an  implied  undertaking  to  do 
an  act  requiring  skill  or  fidelity,  a  breach 
of  the  duty  may  be  the  subject  of  an  action 
of  assumpsit  upon  the  Implied  promise,  or  of 
an  action  upon  the  special  case  for  the  tort 
*  *  *  The  breach  of  duty,  and  not 
fraud,  Is  the  foundation  of  the  action.  If, 
therefore,  this  were  a  case  where  the  agent 
having  received  the  money  of  his  principal 
to  perform  a  certain  trust  bad  wholly  omit- 
ted to  perform  his  duty,  and  converted  the 
money  to  his  private  use,  the  entire  breach 
of  duty,  no  doubt  would  expose  him  to 
an  action  in  form  ex  delicto,  or  J»  an  ac- 
tion of  assumpsit  for  money  had  and  receiv- 
ed for  the  use  of  the  plaintiff."  From  the 
cases  cited  In  support  of  the  opinion,  it 
would  seem  that  the  court  treated  the  duty 
of  the  defendant  regarding  the  money  in- 
trusted to  him  as  a  common-law  duty,  aris- 
ing out  of  a  contract  for  professional  skill, 
and  hence  that  the  breach  thereof  would  give 
rise  to  an  action  of  tort.  The  reasoning  of 
the  court  Is  not  entirely  satisfactory.  But 
even  admitting  that  the  decision  is  correct 
the  facts  set  up  In  the  declaration  were  so 
different  from  the  case  at  bar  that  we  can- 
not treat  it  as  strongly  militating  against  the 
position  we  have  taken. 

Finally,  we  do  not  think  that  the  mere 
fact  that  the  plaintiffs  in  the  case  at  bar 
allege  In  "their  declaration  that  the  neglect 
complained  of  was  with  the  intent  to  de- 
fraud changes  such  neglect  into  a  tort 
Howe  v.  Cooke,  21  Wend.  29.  If  this  were 
so,  we  see  no  reason  why  any  debtor  might 
not  be  sued  in  a  tort  action  if  the  plaintiff 
should  see  fit  to  allege  that  he  had  fraudu- 
lently neglected  to  pay  his  debt  and  thus 
revive  imprisonment  for  debt  Demurrer 
sustained,  and  case  remitted  to  the  common 
pleas  division  for  further  proceedings. 


(MH.J.B.W 
ISHAM  v.  COOPER  et  al. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

Feb.  28,  1898.) 
Parol  Evidbsob— Ikteblisbatiok  in  Contract. 
When,  on  the  face  of  a  written  instrument 
it  is  doubtful  whether  a  person's  initials,  writ- 
ten by  him,  were  intended  to  witness  an  inter- 
lineation, or  to  be  incorporated  in  the  instru- 
ment as  part  of  the  interlineation,  a  question  is 
presented  over  which  a  court  of  law  has  juris- 
diction, and  which  may  be  decided  on  extrinsic 
parol  evidence. 
(Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery;  McCill, 
Chancellor. 
Action   by   John   W.   Cooper   and   others 
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against  Henry  H.  Isham.  Plaintiffs  had 
Judgment,  and,  from  an  order  refusing  to 
grant  a  preliminary  injunction  to  restrain  Its 
enforcement,  defendant  appeals.'  Affirmed. 

Mr.  Llndabury,  for  appellant  Cross  &  Noe 
and  O.  L.  Corbln,  for  respondents. 

DIXON,  J.  This  is  an  appeal  from  an  or- 
der of  the  chancellor  refusing  to  grant  a  pre- 
liminary injunction  to  restrain  the  defend- 
ants from  enforcing  a  Judgment  which  they 
had  obtained  against  the  complainant  In  the 
supreme  court  of  this  state.  The  judgment 
was  based  upon  a  contract  which,  it  was 
claimed,  the  complainant  had  made  by  pla- 
cing his  initials  upon  a  written  document 
The  bill  alleges  that  the  complainant  placed 
his  initials  there,  not  for  the  purpose  of  con- 
tracting, but  only  to  attest  an  Interlineation 
then  made  upon  the  instrument;  that  his 
placing  them  in  such  a  position  as  to  lead  a 
court  of  law  to  read  them  into  the  contract 
was  the  result  of  inadvertence  and  mistake, 
from  which  the  court  of  chancery  should 
give  him  relief.  The  answer  avers  that  la 
the  trial  at  law  upon  which  the  judgment 
was  rendered,  the  complainant  likewise  In- 
sisted that  he  had  placed  his  initials  npon 
the  Instrument,  not  for  the  purpose  of  con- 
tracting, but  merely  to  attest  the  interlinea- 
tion, and  relied  upon  that  proposition  of  fact 
as  a  legal  defense  to  the  suit;  that  the  trial 
court  accepted  the  proposition  as  a  legal  de- 
fense, and  submitted  its  truth  to  the  Jury, 
who  by  their  verdict  found  it  to  be  untrue; 
and  the  defendants  thereupon  Insist  that  the 
fact  is  res  judicata  against  the  complainant, 
and  cannot  be  retried  in  equity.  In  response 
to  this,  the  positions  of  the  complainant  are: 
First  that  the  question  of  fact  was  not  tried 
at  law;  and,  second,  that  even  if  it  was,  it 
presented  an  issue  over  which  a  court  of  law 
had  no  Jurisdiction,  and  hence  the  decision  of 
that  court  is  not  binding  upon  him. 

As  to  the  first  position,  it  must  suffice  to 
state  that  after  examining  carefully  the  evi- 
dence submitted  on  the  motion  for  injunc- 
tion, including  the  proceedings  on  the  trial 
at  law,  we  think  the  averments  of  the  an- 
swer are  substantially  correct 

As  to  the  second  position,  it  Is  not  now  nec- 
essary to  decide  whether,  when,  at  the  in- 
stance of  a  defendant,  a  court  of  law  has 
received  a  proposition  of  fact  as  a  legal  de- 
fense, and,  because  of  its  untruth,  has  ren- 
dered judgment  against  him,  a  court  of  eq- 
uity should,  at  the  instance  of  the  same  par- 
ty, determine  for  itself  whether  the  proposi- 
tion was  admissible  as  a  legal  defense,  and, 
if  it  answers  that  question  in  the  negative, 
should  interfere  with  the  judgment,  because 
the  proposition,  if  true,  constitutes  an  equi- 
table defense;  for  the  order  under  review, 
can  properly  be  supported  on  the  ground  that 
the  proposition  set  up  In  this  case  was,  If 
true,  a  legal  defense.  In  Kean  v.  Davis,  21 
N.  J.  Law,  683,  Chief  Justice  Green,  deliver- 
ing the  opinion  of  this  court  sitting  as  a 


court  of  law,  declares  that  the  cases  "fully 
establish  the  principle  that  when  It  is  doubt- 
ful, on  the  face  of  the  Instrument  whether 
it  was  designed  to  operate  as  a  personal  en- 
gagement of  the  party  signing  it  or  other- 
wise, parol  evidence  is  admissible  to  show 
the  true  character  of  the  cransaction" ;  and 
upon  that  principle  this  court  reversed  a 
judgment  because,  at  the  trial  In  a  law 
court,  evidence  offered  by  the  defendant  to 
show  In  what  capacity  he  had  written  his 
signature  upon  the  instrument  was  rejected. 

An  inspection  of  the  writing  now  in  contro- 
versy satisfies  us  that  It  Is  doubtful,  on  the 
face  of  the  instrument  whether  the  com- 
plainant's Initials  were  written  by  him  for 
the  purpose  of  binding  him  to  a  contract,  as 
the  defendants  claim,  or  for  the  purpose  of 
attesting  an  interlineation,  as  he  claims.  The 
initials  appear  in  the  body  of  a  letter  ad- 
dressed by  the  complainant  to  the  defend- 
ants, and  the  Important  words  are  written  as 
follows: 

the  company  and  by  H.  H.  I. 
"and  shall  be  cared  for  by  A  #*»  until,"  etc 

On  the  suggestion  being  made,  the  proba- 
bility Is  perceived  at  once  that  the  initials 
may  have  been  written  with  either  intent; 
and  which  actually  existed  must  be  decided 
on  extrinsic  evidence.  No  doubt  in  reach- 
ing a  decision,  the  mind  would  be  strongly 
influenced  on  ascertaining  whether  the  word 
"you"  was  crossed  out  when  the  initials  were 
written  or  afterwards;  but  this  latter  ques- 
tion would  not  be  the  same  question  as  the 
former;  It  would  be  only  ■subsidiary,  and  we 
think  it  was  so  treated  at  the  trial.  Our  con- 
clusion Is  that  the  question  of  fact  between 
these  parties  was  submitted  by  them  to  the 
appropriate  tribunal,  and  its  Judgment  there- 
on precludes  further  controversy.  The  order 
appealed  from  is  affirmed. 


(66  N.  J.  B.  653) 
LAWS  v.  WILLIAMS  et  ux. 
(Court  of  Chancery  of  New  Jersey.     March  12, 
1898.) 
Trusts — Following  Funds. 
Where  an  executor  and  trustee  under  a  will 
probated  in  the  surrogate's  court  of  New  York 
was  found,  in  a  compulsory  accounting  in  that 
court  to  be  indebted  in  a  certain  sum  to  a  dev- 
isee under  the  will,  and  the  trustee  invested  said 
sum  in  land  in  New  Jersey  in  his  own  name, 
and  transferred  title  to  his  wife,  the  devisee 
was  entitled  to  have  said  snm  declared  a  lien 
on  the  land,  without  first  obtaining  a  personal 
money  judgment  against  the  trustee  in  New  Jer- 
sey. 

Bill  by  Elijah  Laws  against  Bllhu  Williams 
and  wife  to  subject  certain  land  to  payment  of 
a  trust  debt  Defendants  moved  to  strike  out 
bill  for  want  of  equity.    Denied. 

W.  D.  Daly,  for  the  motion.  Frank  P.  Mc- 
Dermott  opposed. 

PITNEY,  V.  C.  The  bill  alleges  that  the 
defendant  Elihu  Williams  is  the  sole  acting 
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executor  and  trustee  under  the  will  of  one 
George  Laws,  of  New  York,  by  virtue  of  let- 
ten  testamentary  Issued  upon  said  will  by  the 
surrogate  of  the  city  and  county  of  New  York; 
that  $4,000  of  the  estate  was  set  aside  by  the 
testator  as  a  fund  for  the  use  of  a  certain  per- 
son for  life,  and  after  the  death  of  the  tenant 
for  life  then  to  go  in  part  to  the  complainant. 
It  further  sets  out  the  death  of  the  tenant  for 
life,  and  a  compulsory  accounting  In  the  sur- 
rogate's court  of  the  city  of  New  York,  In 
which  a  sum  of  over  $3,000  was  found  due 
from  the  executor  to  the  complainant  It  fur- 
ther alleges  that  the  whole  of  this  fund  of 
$4,000  was  invested  by  the  executor  in  the  pur- 
chase, in  his  own  name,  of  certain  real  estate, 
specifically  described,  situate  In  the  county  of 
Monmouth,  which  real  estate  the  defendant 
Ellhu  Williams  afterwards  conveyed,  through 
an  intermediary,  to  his  wife,  the  other  defend- 
ant, Alblna  Williams.  The  prayer  is  that  the 
complainant's  share  of  the  funds  of  the  estate 
ascertained  by  the  decree  of  the  surrogate  of 
New  York  may  be  declared  to  be  a  lien  upon 
those  lands,  notwithstanding  the  conveyance  to 
the  wife,  which  is  alleged  to  be  without  con- 
sideration and  fraudulent 

The  equity  of  the  complainant  consists  In  the 
fact  that  his  funds  were  invested  by  the  trus- 
tee In  the  purchase  of  lands,  and  the  title  taken 
in  his  own  name.  It  Is  objected  by  the  coun- 
sel of  defendants  that  preliminary  to  relief, 
there  should  have  been  a  suit  brought  in  the 
courts  of  this  state,  and  a  Judgment  obtained, 
against  Williams,  and  that  the  decree  of  the 
surrogate  of  New  York  cannot  be  dealt  with 
by  this  court  as  a  judgment  which  gives  the 
complainant  a  lien  upon  the  lands  of  Williams 
in  this  state.  The  complete  answer  to  that  Is 
that  the  complainant's  equity  does  not  rest 
upon  a  lien  obtained  or  sought  to  be  obtained, 
by  a  judgment  but  upon  the  fact  that  his 
funds,  with  others,  were  invested  In  this  land. 
The  function  of  the  New  York  decree  is  simply 
to  establish  the  fact  that  the  funds  In  ques- 
tion did  belong,  to  an  ascertained  extent  to  the 
complainant  That  being  established  conclu- 
sively by  the  decree  in  the  New  York  court, 
the  right  of  the  complainant  to  follow  those 
funds  In  whatever  shape  the  trustee  may  have 
put  them  Is  a  matter  of  course.  2  Lewin, 
Trusts  (Flint's  Ed.)  p.  882.  The  motion  to 
strike  out  Is  denied,  with  costs. 


(58  N.  J   B.  424) 

HERVEY  v.  HERVEY  (two  cases). 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  14,  1896.) 

Ecjcrrr— Jcrisdiction— Suit  fob  Maintenance — 
.Service  of  Procbss— Validity. 

1.  To  the  effectual  initiation  of  a  suit  brought 
in  the  court  of  chancery  by  a  wife  against  a 
husband  for  maintenance  under  the  twentieth 
section  of  the  act  concerning  divorces  two  things 
are  necessary:  jurisdiction  of  the  subject-mat- 
ter of  the  controversy,  and  jurisdiction  of  the 
person  of  the  defendant. 

2.  The  method  by  which  the  state  has  author- 
ized the  court  of  chancery  to  acquire  jurisdic- 


tion of  the  person  of  the  defendant  In  a  suit 
brought  under  said  twentieth  section  is  that 
prescribed  by  the  act  respecting  the  court  of 
chancery. 

3.  The  subpoena  was  served  neither  by  deliv- 
ering a  copy  personally  to  the  defendant  nor  by 
leaving  a  copy  at  his  dwelling  house  or  usual 
place  of  abode,  but  after  he  had  departed  from 
the  state  without  intention  of  returning,  by  leav- 
ing a  copy  at  his  former  place  of  abode.  No 
step  was  taken  to  serve  the  defendant  as  a  non- 
resident by  publication  and  notice.  Held:  (1) 
That  the  service  of  the  subpoena  was  void;  (2) 
that  because  the  service  of  the  subpoena  was 
void,  the  court  did  not  acquire  jurisdiction  of 
the  person  of  the  defendant:  (3)  that  since  the 
court  did  not  acquire  jurisdiction  of  the  person 
of  the  defendant,  orders  and  proceedings  made 
and  taken  in  the  suit  did  not  bind  him,  and,  on 
his  application,  made  under  special  appearance 
entered  for  that  purpose,  must  be  set  aside. 

(Syllabus  by  the  Court) 

Cross  appeals  from  court  of  chancery. 

Suit  by  Eva  May  Hervey  against  Lee  A. 
Hervey  for  maintenance.  From  an  order 
setting  aside  the  service  of  the  subpoena, 
plaintiff  appeals,  and  from  so  much  of  the 
order  as  denied  an  application  to  set  aside 
an  order  for  alimony,  counsel  fees,  and  other 
proceedings,  defendant  appeals.  88  Atl.  76T. 
The  part  setting  aside  the  service  of  the  sub- 
poena affirmed;   the  other  part  reversed. 

J.  E.  Howell,  for  Eva  May  Hervey.  O.  W. 
Rlker,  for  Lee  A.  Hervey. 

ADAMS,  J.  In  this  suit  brought  by  a  wife 
against  a  husband  for  maintenance,  by  bill 
filed  under  the  twentieth  section  of  the  act 
concerning  divorces,  the  wife  has  appealed 
from  so  much  of  an  order,  dated  November 
1,  1897,  as  set  aside  the  service  of  the  sub- 
poena; and  the  husband,  by  virtue  of  spe- 
cial appearance  and  leave  for  that  purpose, 
has  appealed  from  so  much  of  the  same  or- 
der as  denied  an  application  to  set  aside  an 
order  for  alimony  pendente  lite  and  for 
counsel  fees,  and  other  proceedings.  In  oth- 
er words,  both  parties  are  dissatisfied  with 
the  action  of  the  court  of  chancery,  which 
annulled  the  service  of  the  subpoena,  but 
upheld  orders  and  proceedings  made  and 
taken  in  the  same  suit 

The  service  of  the  subpoena  was  properly 
set  aside.  The  writ  of  which  a  copy  should 
have  been  served  on  the  defendant  In  person, 
or  left  at  his  dwelling  house  or  usual  place 
of  abode,  was  served  after  the  defendant 
had  departed  from  the  state  without  Inten- 
tion of  returning,  by  leaving  a  copy  at  his 
former  place  of  abode.  No  step  was  taken 
to  serve  him  as  a  nonresident  by  publication 
and  notice.  The  service  of  the  subpoena  did 
not  comply  with  section  136  of  the  act  re- 
specting the  court  of  chancery.  The  facts 
are  fully  stated,  and  the  correct  conclusion 
declared,  In  the  vice  chancellor's  opinion. 

The  remaining  question  Is  as  to  the  valid- 
ity of  orders  and  proceedings  In  a  suit  in 
which  the  service  of  process  was  void,  and 
the  defendant  did  not  appear,  and  was  not 
proceeded  against  as  a  nonresident  by  pub- 
lication and  notice.    The  court  of  chancery 
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1b  not  an  ecclesiastical  tribunal,  and  has  no 
inherent  jurisdiction  of  divorce,  alimony,  or 
maintenance.  Anon.,  24  N.  J.  Eq.  19,  24; 
2  Blsh.  Mar.  &  Dlv.  291.  Its  power  is  what 
the  statute  gives  it  The  first  section  of  the 
act  concerning  divorces  declares  "that  the 
court  of  chancery  shall  have  jurisdiction  of 
all  causes  of  divorce  and  of  alimony  or 
maintenance,  by  this  act  directed  and  al- 
lowed." Several  sections  empower  the  court 
to  grant  alimony  or  maintenance  as  an  inci- 
dent to  a  divorce  suit  Under  the  twenti- 
eth section,  a  wife,  when  unjustifiably  aban- 
doned by  her  husband,  who  refuses  or  neg- 
lects to  maintain  and  provide  for  her,  may 
have  suitable  support  and  maintenance  de- 
creed to  her.  The  power  of  the  court  to 
deal  with  alimony  and  maintenance  does  not 
extend  beyond  these  statutory  cases.  An- 
shutz  v.  Anshutz,  16  N.  J.  Eq.  162;  Rockwell 
v.  Morgan,  13  N.  J.  Eq.  119,  121.  The  stat- 
ute that  confers  the  jurisdiction  also  pre- 
scribes the  procedure  by  declaring  in  Its 
sixth  section  that  the  like  process  and  course 
of  practice  and  procedure  shall  be  had  and 
pursued  as  In  causes  on  the  equity  side  of 
the  court,  except  that  the  answer  of  defend- 
ants shall  not  be  under  oath.  The  process 
and  course  of  practice  and  procedure  In 
causes  on  the  equity  side  of  the  court  are 
prescribed  by  the  act  respecting  the  court  of 
chancery,  and  are,  briefly,  that  a  defendant 
may  come  into  court  by  appearance,  or  be 
brought  in  by  a  subpoena  to  answer,  or 
equivalent  statutory  publication  and  notice. 
The  state  has  a  right  to  say  what  procedure 
shall  be  necessary  to  give  jurisdiction  of  the 
person  of  a  defendant.  Insurance  Co.  v. 
Pinner,  43  N.  J.  Eq.  52-57,  10  Atl.  184.  In 
the  words  of  Chief  Justice  Beasley:  "Ev- 
ery independent  government  is  at  liberty  to 
prescribe  its  own  methods  of  judicial  pro- 
cess, and  to  declare  by  what  forms  parties 
shall  be  brought  before  its  tribunals."  Mac- 
kay  v.  Gordon,  34  N.  J.  Law,  291.  To  the 
effectual  Initiation  of  a  chancery  suit  two 
things  are  necessary:  jurisdiction  of  the 
subject-matter  of  the  controversy,  and  Ju- 
risdiction of  the  person  of  the  defendant. 
In  the  recent  case  of  Buckley  v.  Perrlne,  54 
N.  J.  Eq.  285,  34  Atl.  1054,  the  proposition 
was  thus  stated  by  Chancellor  McGill:  "Ju- 
risdiction of  the  parties  to  a  controversy,  as 
well  as  of  the  subject-matter  thereof,  Is 
necessary  to  the  validity  of  a  judgment  of 
a  court  therein."  This  was  a  habeas  cor- 
pus proceeding,  begun,  not  in  the  court  of 
chancery,  but,  under  the  statute,  before  a 
vice  chancellor.  2  Gen.  St  p.  1631,  par.  59. 
The  function  of  this  writ  is  to  test  the  le- 
gality of  personal  restraint  Both  parties 
filed  pleadings  in  the  court  of  chancery,  and 
thereby  framed  a  wider  Issue,  of  equitable 
cognizance,  touching  the  permanent  custody 
of  infants  who  were  the  subjects  of  applica- 
tion. *  No  process  had  been  served  on  the  re- 
spondents, nor  had  any  'equivalent  notice 
been  given  them.    The  chancellor  held  that 


the  court  of  chancery,  by  reason  of  the  want 
of  notice  or  process,  never  acquired  jurisdic- 
tion of  the  persons  of  the  respondents, 
though  It  admittedly  had  jurisdiction  of  the 
issue  between  the  parties.  This  court  held, 
on  appeal  (55  N.  J.  Eq.  514,  36  Atl.  1037, 
1088),  that  both  parties  had  consented  to 
the  transfer  of  the  controversy  to  the  court 
of  chancery,  which  thus  acquired  complete 
jurisdiction.  In  the  case  of  Karr  v.  Karr, 
19  N.  J.  Eq.  427,  Chancellor  Zabriskle,  in  set- 
ting aside  a  defective  service  and  publica- 
tion of  a  notice  to  a  nonresident  defendant, 
said:  "The  defendant  is  not  brought  as  yet 
in  the  jurisdiction  of  the  court,  and  no  de- 
cree against  him  can  be  made,  or  would  have 
validity,  if  made."  It  seems  to  follow  from 
these  considerations  that  service  of  process 
or  of  substituted  statutory  notice  was  neces- 
sary to  give  the  court  Jurisdiction  of  the  per- 
son of  this  defendant,  and  that,  because  such 
service  was  not  made,  the  orders  and  pro- 
ceedings made  and  taken  in  this  suit  did  not 
bind  him.  The  learned  vice  chancellor  up- 
held the  orders  and  proceedings  In  this  case, 
notwithstanding  the  failure  of  process,  be- 
cause the  court  had  jurisdiction  of  the  mari- 
tal status,  and  because  the  parties  were 
domiciled  and  the  defendant  had  property 
In  New  Jersey.  We  think  that  the  reasons 
do  not  support  the  conclusion.  The  regula- 
tion of  the  institution  of  marriage  is  a  mat- 
ter of  high  public  policy.  The  persons  sub- 
ject to  this  regulation  are  naturally,  and  by 
general  law,  those  who  are  domiciled  with- 
in the  borders  of  the  state.  Specifically, 
they  are  those  who  have  therein  such  a 
domicile  as  the  state  may  positively  pre- 
scribe. The  first  section  of  our  act  concern- 
ing divorces  harmonizes  with  the  general 
law  on  this  subject  The  parties  to  this  suit 
are  within  the  provisions  of  this  section.  To 
declare  that  the  court,  In  this  case,  had  Juris- 
diction of  the  marital  status,  and  that  the 
parties  were  domiciled  in  New  Jersey,  is 
merely  equivalent  to  saying  that  the  court 
had  jurisdiction  of  the  subject-matter  of 
the  controversy.  Granting  that  jurisdiction 
existed  to  this  extent,  how  was  void  service 
made  thereby  effective? 

The  other  circumstance  relied  on  to  sup- 
port the  orders  and  proceedings  in  question 
Is  the  possession  by  the  defendant  of  real 
and  personal  property  in  New  Jersey.  The 
bill,  as  originally  drawn,  contained  a  general 
allegation  that  the  defendant  possessed  real 
and  personal  property  worth  $12,000,  and 
that  he  was  able,  out  of  his  income,  to  main- 
tain and  support  his  wife.  On  or  after  the 
return  of  the  subpoena,  and  after  the  order 
for  alimony  had  been  made,  the  bill  was 
amended  by  adding  a  paragraph  specifying 
real  and  personal  property  of  the  defendant, 
alleging  that  he  had  turned  it  over  to  his 
father  and  partner  without  consideration, 
and  praying  that  it  be  sequestered.  Let  the 
truth  of  these  allegations  be  assumed.  No 
Hen  arises  thereby.    A  conveyance  of  real 
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estate  before  sequestration  Issued,  although 
after  the  decree  upon  which  it  Is  founded, 
Is  valid,  in  the  absence  of  any  proof  of  mala 
tides.  Vreeland  v.  Jacobus,  19  N.  J.  Eq.  281. 
The  legislature  has  not  conferred  Jurisdic- 
tion, in  a  suit  brought  under  the  twentieth 
section,  based  on  the  seizure  of  property  in 
New  Jersey  as  the  foundation  of  the  Buit 
Neither  the  act  concerning  divorces  nor  the 
act  respecting  the  court  of  chancery  gives 
the  remedy  of  a  proceeding  in  rem.  The  pro- 
ceeding must  therefore  be  in  personam, 
whether  there  is  or  is  not  property  within 
the  state,  and  must  be  governed  by  what- 
ever statutory  rule  the  legislature  has  pre- 
scribed for  the  bringing  In  of  parties. 

The  learned  opinion  of  the  vice  chancellor 
suggests  Important  questions  that  might 
arise  as  to  the  decree  In  this  case  and  its 
effect  In  the  case  of  Lynde  v.  Lynde,  54 
N.  J.  Eq.  473,  35  AtiL  641,  the  defendant  was 
a  nonresident,  and  was  brought  in  by  the 
usual  statutory  mailing  and  publication  of 
notice.  There  was  no  appearance,  and  no 
property  of  the  defendant  under  the  court's 
control.  The  decree  for  divorce  was  amend- 
ed, on  motion  of  the  petitioner,  by  the  addi- 
tion of  a  clause  reserving  to  the  court  the 
right  to  allow  alimony.  This  decree  was  af- 
firmed In  this  court  (55  N.  J.  Eq.  591,  39  Atl. 
'1114)  for  the  reasons  given  by  the  chancellor, 
who,  somewhat  incidentally,  said  that  under 
the  circumstances  the  court  could  not  have 
given  judgment  in  personam  for  alimony  In 
favor  of  the  petitioner.  In  our  view,  ques- 
tions such  as  this  need  not  now  be  consid- 
ered. That  portion  of  the  order  of  Novem-. 
ber  1,  1897,  which  set  aside  the  service  of 
the  subpoena  is  affirmed,  and  that  portion  of 
the  same  order  which  denied  the  application 
to  set  aside  the  order  for  alimony  pendente 
lite  and  for  counsel  fees,  and  other  proceed- 
ings, is  reversed.  The  appellant,  Lee  A-  Her- 
vey,  is  not  entitled  to  costs. 


(61  N.  J.  U  263) 

MOONET  v.  BELLEVILLE  STONE  CO.  OP 

NEW  JERSEY. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

Feb.  28,  1898.) 
Injury  to  Employe — Negligence  or  Foreman. 
The  plaintiff  was  employed  by  the  defend- 
ant to  work  in  a  quarry.  It  was  a  part  of  the 
system  under  which  the  quarry  was  operated 
that  the  foreman  should  supervise  the  prepara- 
tion of  each  blast,  and  light  the  fuse  to  fire  it, 
giving  warning  by  a  cry  of  •'Fire,"  so  that  the 
workmen  in  the  quarry  might  run  ont  of  dan- 
ger. The  plaintiff  was  injured  by  a  piece  of 
rock  thrown  out  from  a  blast,  because  the  fore- 
man had,  through  negligence,  failed  to  give 
timely  warning.  Held,  that  the  giving  of  warn- 
ing was  embraced  in  the  duty,  owed  by  an  em- 
ployer to  his  employes,  that  the  place  where 
he  sets  them  to  work  shall  be  kept  safe;  that 
the  failure  of  the  foreman  to  perform  this  duty 
carefully  was  imputable  to  the  defendant  as  em- 
ployer; and  that  such  failure  was  not  one  of 
those  obvious  dangers  of  which  the  plaintiff  as 
tmployfi  assumed  the  risk. 
(Syllabus  by  the  Court) 


Error  to  supreme  court 

Action  by  Henry  Mooney  against  Belleville 
Stone  Company  of  New  Jersey.  Plaintiff  had 
judgment  which  was  affirmed  in  supreme 
court  (38  Atl.  835),  and  defendant  brings  er- 
ror.   Affirmed. 

Howard  W.  Hayes  and  Joseph  Ooult,  for 
plaintiff  in  error.  Samuel  Kallsch,  for  de- 
fendant in  error. 

DIXON,  J.  The  plaintiff  was  struck  by  a 
piece  of  rock  thrown  out  by  a  blast  In  the 
quarry  of  the  defendant  and  brought  this 
suit  to  recover  compensation  for  the  injury. 
At  the  time  he  was  in  the  employ  of  the 
defendant  at  the  quarry,  and  was  engaged 
as  an  attendant  upon  another  workman  who 
was  painting  a  high  derrick,  and  whom  the 
plaintiff  raised  or  lowered  so  as  to  facilitate 
his  operations.  The  blasting  was  in  charge 
of  a  foreman,  whose  duty  it  was  to  superin- 
tend the  preparation  of  the  blast,  to  light  the 
fuse,  and  to  warn  the  workmen,  by  crying 
'Tire,"  In  time  for  them,  to  run  out  of  dan- 
ger. On  the  occasion  in  question  this  warn- 
ing was  not  given  soon  enough  to  enable  the 
plaintiff  to  lower  the  painter  to  the  ground 
and  escape  to  a  place  of  safety.  Under  the 
charge  of  the  trial  court  and  the  verdict 
of  the  Jury,  we  must  regard  it  as  establish- 
ed that  the  plaintiff's  injury  resulted  from 
the  neglect  of  the  foreman  to  give  timely 
warning,  and  without  any  contributory  neg- 
ligence on  the  part  of  the  plaintiff.  This 
presents  the  real  question  of  law  In  the 
case,  which  Is  whether  the  negligence  of  the 
foreman  In  this  respect  is  Imputable  to  the 
defendant  the  common  master  of  the  fore- 
man and  the  plaintiff.  As  was  said  by  coun- 
sel for  the  defendant  the  judgment  must 
stand  or  fall  on  the  answer  to  that  Inquiry. 
Under  the  cases  of  Steamship  Co.  v.  Inge- 
bregsten,  57  N.  J.  Law,  400,  31  Atl.  619,  and 
Comben  v.  Stone  Co.,  59  N.  J.  Law,  226,  3G 
Atl.  473,  two  views  are  suggested,— one,  on 
behalf  of  the  plaintiff,  that  the  giving  of 
proper  warning  was  an  essential  part  of  the 
duty,  owed  by  the  employer  to  the  work- 
men, of  taking  reasonable  care  that  the  place 
where  the  workmen  were  engaged  should  be 
kept  safe,  and  therefore  if,  through  negli- 
gence, the  proper  warning  was  not  given,  the 
employer's  duty  was  not  performed;  the 
other,  on  behalf  of  the  defendant  that  the 
giving  of  the  warning  was  only  incidental  to 
the  foreman's  work  In  preparing  the  blast 
and  lighting  the  fuse,  In  which  work  the 
foreman  was  clearly  a  fellow  servant  of  the 
plaintiff,  engaged  in  a  common  employment 
and  therefore  his  negligence  In  that  incidental 
service  was  not  chargeable  upon  the  com- 
mon master.  On  reflection,  It  will  be  per- 
ceived that  the  giving  of  warning  bore  no 
direct  relation  to  the  foreman's  work  In  pre- 
paring and  firing  the  blast  The  object  of 
that  work  was  the  removal  of  rock,  and  such 
object  would  be  attained  as  well  without  the 
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warning  as  with  It,  If  we  leave  ont  of  con- 
sideration the  safety  of  the  workmen.  Quite 
different  are  the  conditions  where  a  person 
using  a  tool  or  machine  is  obliged  to  see  that 
the  Implement  remains  fit  for  use.  In  such 
case,  the  duty  to  examine  Is  auxiliary  and  In- 
cidental to  the  duty  to  use,  and,  when  a  serv- 
ant owes  the  latter  duty  to  his  master,  he 
owes  the  former  also.  A  failure  to  perform 
carefully  this  incidental  duty  of  examination 
may  result  In  damage  to  a  fellow  servant,  but 
the  common  master  is  not  responsible  for 
such  damage,  because  the  duty  neglected 
was  not  one  owed  by  him.  Outside  of  that 
duty  there  may  have  been  a  similar  duty 
of  Inspection  owed  by  the  master  to  his  serv- 
ants, but  the  duties  themselves  are  distin- 
guishable from  each  other,  In  the  present 
case,  however,  as  already  pointed  out,  the 
duty  to  give  warning  was  not  in  any  such 
•ense  subservient  to  the  blasting  of  rock.  On 
the  other  hand,  when  we  consider  the  general 
duty  owed  by  an  employer  to  his  employes, 
to  exercise  reasonable  care  that  the  place 
where  be,  sets  them  to  work  shall  be  kept 
safe  (Van  Steenburgh  v.  Thornton,  58  N.  J. 
Law,  160,  33  Afl.  380),  the  propriety  of  in- 
cluding therein  the  duty  of  giving  warning, 
in  such  circumstances  as  those  now  before 
us,  becomes  at  once  apparent  The  danger  of 
blasting  was  one  frequently  recurring,  and 
Its  occurrence  could  always  be  foreseen,  not 
by  the  workmen  scattered  about  the  quarry, 
but  by  any  person  charged  with  the  duty  of 
watching  for  It  If  the  danger  was  not  fore- 
seen, and  proper  .warning  given,  the  quarry 
became  an  unsafe  place  for  the  workmen,  but 
It  was  made  reasonably  safe  if  such  warning 
was  given.  It  seems  clearly  to  follow  that 
on  him  whose  duty  It  was  to  take  care  that 
the  place  should  be  kept  safe  was  cast  the 
duty  of  giving  timely  warning.  We  conclude, 
therefore,  that  it  was  part  of  the  defendant's 
duty  to  the  plaintiff  that  proper  care  should 
be  exercised  in  giving  warning  of  an  expected 
blast  In  selecting  the  person  who  was  to 
fire  the  blast  as  the  person  to  give  the  warn- 
ing, the  defendant  probably  chose  the  man 
best  able  to  perform  that  duty;  but  as  the 
defendant's  responsibility  extended  beyond 
the  selection  of  an  agent,  and  Included  the 
warning  itself,  It  must  answer  for  negligence 
in  the  giving  of  warning,  no  matter  how  lit 
was  the  chosen  agent.  Nor  will  the  doctrine 
that  servants  assume  the  obvious  risks  of 
their  employment  save  the  defendant  in  this 
case;  for  that  doctrine  Is  not  applicable  to 
risk  arising  from  negligence  in  the  discharge 
of  the  master's  duty  to  his  servants.  No 
doubt  the  plaintiff  took  the  risks  of  the  sys- 
tem under  which  he  knew  the  quarry  was 
worked.  He  would  not  be  heard  to  complain 
that  places  of  refuge  close  at  hand  were  not 
provided,  or  that  other  possible  precautions, 
which  he  saw  were  not  in  use,  were  omitted. 
But  be  had  a  right  to  expect  that  the  precau- 
tion which  the  defendant  had  provided  for 
the  security  of  the  qnarrymen  should  be 


fully  observed,  and  he  did  not  assume  the 
risk  of  a  negligent  observance.  The  judg- 
ment under  review  la  affirmed. 


(M  N.  J.  B.  46B) 

BLUB  v.  EVERETT  et.  at. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Feb.  28,  1898.) 

LaOHBS—  FOBSCLOSOBB  OF  MOBTOAQa. 

When  the  legal  right  of  action  upon  a  bond 
is  barred  by  the  statute  of  limitation,  and  the 
legal  right  of  entry  upon  lands  mortgaged  to  se- 
cure the  bond  is  likewise  barred,  the  holder  of 
the  bond  and  mortgage  cannot  maintain  a  bill 
in  chancery  to  collect  the  debt  by  sale  of  the 
mortgaged  premises,  unless  he  can  show  some 
pertinent  equitable  right  beyond  the  ownership 
of  the  bond  and  mortgage: 
(Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery;  Emery,  Vice 
Chancellor. 

Suit  by  Jacob  L.  Bhie  against  John  B.  Ev- 
erett and  others  to  foreclose  a  mortgage.  From 
a  decree  dismissing  the  bill  (30  Atl.  960),  plain- 
tiff appeals.    Affirmed. 

Gallagher  &  Richards,  for  appellant  Blake 
&  Howe  and  Colle,  Swayze  &  Titsworth,  for 
respondents. 

DIXON,  J.  The  bill  in  this  case  was  filed 
October  25,  1894,  to  foreclose  a  mortgage  dated 
June  19,  1872,  securing  payment  of  a  bond  of 
the  same  date  for  the  sum  of  $1,500,  payable  In 
one  year  from  Its  date.  The  answer  alleged 
that  the  mortgage  debt  had  not  In  any  way 
been  recognized  by  the  obligor,  or  any  one 
claiming  under  him,  for  over  20  years  before 
the  filing  of  the  bill,  and  set  up  the  bar  of  the 
statute  of  limitations.  On  the  hearing  the 
complainant  endeavored  to  prove  that  Interest 
had  been  paid  on  the  bond  on  August  9,  1875, 
but,  in  the  opinion  of  the  vice  chancellor,  this 
effort  was  not  successful,  and,  the  delay  of  over 
20  years  In  filing  the  bill  not  being  satisfacto- 
rily explained,  he,  advised  the  dismissal  of  the 
bllL  From  the  decree  accordingly  made  the 
complainant  appeals. 

Without  considering  the  questions  decided  be- 
low, we  think  the  decree  should  be  affirmed  on 
broader  grounds.  By  his  bond  the  complain- 
ant acquired  only  a  legal  remedy.  It  gave  him 
no  standing  whatever  In  a  court  of  equity. 
By  his  mortgage,  according  to  the  ancient  com- 
mon law  of  England,  he  acquired  an  Immedi- 
ate legal  estate,  defeasible  by  the  payment  of 
money  In  exact  accordance  with  the  condition 
of  the  bond.  On  breach  of  the  condition,  that 
law  fixed  the  estate  absolutely  in  the  mort- 
gagee; the  mortgagor  being  a  mere  tenant 
at  will.  This  legal  situation  was  deemed  by 
the  court  of  chancery  unjust  and  therefore 
that  court  established  the  rule  that  at  the  In- 
stance of  the  mortgagor  It  would  compel  the 
mortgagee  to  accept  payment  of  the  debt  after 
the  due  'day,  and,  on  payment,  to  reconvey  the 
estate.  This  was  clearly  equitable.  But  the 
rule  went  further.  In  case  the  mortgagee  had 
entered  Into  possession  of  the  land,  the  court 
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of  chancery  regarded  him  as  a  mere  trustee, 
holding  him  to  account  for  the  rents  and  prof- 
its, and,  as  soon  as  his  debt  was  thereby  satis- 
fled,  requiring  him  to  surrender  possession  and 
reconvey  the  title  to  the  mortgagor.  The  eq- 
uity of  this  branch  of  the  rule  Is  questionable, 
in  that  It  imposed  on  the  mortgagee  duties 
which  he  had  never  Intended  to  assume,  and  it 
practically  precluded  him  from  exercising  his 
legal  right  to  possession.  In  order  to  alleviate 
Its  harshness,  the  court  then  permitted  the 
mortgagee  to  come  In  and  have  the  chancellor 
set  another  day,  Instead  of  that  named  by  the 
parties  themselves,  so  that,  in  case  the  debt 
was  not  paid  by  that  day,  the  legal  estate  con- 
veyed to  the  mortgagee  might  become  absolute. 
Such  a  proceeding  was  properly  called  a  fore- 
closure of  the  equity  of  redemption.  It  con- 
tained, however,  not  much  more  of  equity  than 
did  the  doctrine  of  the  common  law,  and  soon 
a  really  equitable  practice  obtained,  by  which 
the  mortgagee,  Instead  of  subjecting  himself 
to  the  risks  and  Inconvenience  of  a  trusteeship, 
and  Instead  of  asserting  his  legal  right  to  the 
land,  as  modified  by  the  chancellor's  discretion 
respecting  the  time  when  he  might  exercise  it, 
brought  his  estate  into  the  court  of  chancery, 
and  asked  that  it  should  be  sold  free  from  the 
mortgagor's  equity,  and  out  of  the  proceeds  his 
debt  should  be  paid,  and  the  residue  turned 
over  to  the  mortgagor.  On  reflection  it  will 
be  observed  that  all  of  these  equitable  remedies 
naturally  grow  out  of  and  depend  upon  the  legal 
situation.  Their  primary  aim  was  to  relieve 
the  mortgagor  from  the  hardness  of  his  own 
contract;  their  secondary  aim  to  relieve  the 
mortgagee  from  the  difficulties  Into  which  the 
court's  attempt  to  do  justice  to  the  mortgagor 
had  thrown  him.  But  according  to  the  doctrine 
firmly  established  In  New  Jersey,  no  such  legal 
situation  exists.  Here  the  mortgage  vests  in 
the  mortgagee  no  estate  whatever  in  the  land. 
It  lherely  gives  him  a  right  of  entry  on  breach 
of  the  condition  mentioned  in  the  Instrument 
Sanderson  v.  Price,  21  N.  J.  Law,  646,  note  A. 
Until  such  entry  the  mortgagor  continues  to  be 
the  legal  owner  of  the  land  for  all  purposes. 
Montgomery  v.  Bruere,  4  N.  J.  Law,  260;  Id., 
5  N.  J.  Law,  865;  Wade  v.  Miller,  32  N.  J. 
Law,  296;  Shields  v.  Lozear,  34  N.  J.  Law, 
496,  503;  Kircher  v.  Schalk,  39  N.  J.  Law, 
335;  Devlin  v.  Collier,  53  N.  J.  Law,  422,  22 
AtL  201.  Under  the  sixteenth  section  of  our 
statute  of  limitations,  the  mortgagee's  right  of 
entry  would  be  barred  unless  exercised  within 
20  years  next  after  the  breach  of  the  condi- 
tion upon  which  it  accrued,  and,  that  right 
being  barred,  the  estate  of  the  mortgagor  would 
be  freed  from  any  imperfection  created  by  the 
mortgage.  At  law,  the  bar  of  the  statute  could 
not  be  obviated  by  payments  made  on  account 
of  the  debt,  for  the  mortgagor  does  not  hold 
the  land  under  the  mortgagee;  and  the  pay- 
ments could  not  be  deemed  rent,  or  in  any 
sense  the  price  of  possession,  but  would  be 
referred  solely  to  the  personal  obligation  held 
by  the  mortgagee. 
From  these  considerations  it  would  seem 


that  when  the  mortgagee's  right  of  entry  up- 
on the  land  was  legally  extinguished  the 
real  basis  for  the  jurisdiction  of  a  court  of 
equity  had  gone,  fov  there  would  be  no  long- 
er any  legal  right  by  the  exercise  of  which 
an  Inequitable  condition  could  arise,  and 
both  parties  might  Justly  be  left  to  their  le- 
gal remedies.  Such  was  the  situation  when 
the  present  bill  was  filed.  Under  the  mort- 
gage the  complainant's  right  to  enter  upon 
the  land  accrued  on  the  due  day  of  the  bond, 
June  19,  1873,  and,  as  nothing  occurred  to 
keep  it  alive,  it  expired  by  lapse  of  time  on 
June  19,.  1893,  15  months  before  the  filing  of 
the  bill.  But  there  is  another  view  to  be 
taken  of  the  matter.  In  the  contemplation 
of  courts  of  equity,  the  mortgage  Is  a  mere 
incident  of  the  debt,  and  can  be  used  by  the 
mortgagee  only  as  a  means  for  obtaining  sat- 
isfaction thereof.  So  completely  is  the  mort- 
gagee's interest  in  the  land  annexed  to  the 
debt  that,  in  equity,  whatever  transfers  the 
debt  transfers  that  interest  (Stevenson  v. 
Black,  1  N.  J.  Eq.  338;  Banking  Co.  v.  Fish- 
er, 9  N.  J.  Eq.  667,  700);  and  an  attempt  to 
transfer  the  Interest  without  the  debt  is  fu- 
tile, both  at  law  and  in  equity  (Devlin  v.  Col- 
lier, 53  N.  J.  Law,  422,  22  Atl.  201).  Be- 
cause of  this  close  union  between  the  debt 
and  the  security,  courts,  of  equity  have  held 
that,  so  long  as  the  debt  remains,  the  right 
of  the  creditor  to  resort  to  the  land  for  pay- 
ment of  the  debt  also  continues,  even  though, 
by  the  statute  of  limitations,  the  legal  right 
of  entry  Is  barred.  This  doctrine  arises  nat- 
urally out  of  the  proposition  that  the  mort- 
gaged interest  Is  only  incidental  to  the  debt, 
for  while  the  principal  exists  its  incidents 
should  also  be  kept  alive.  But  this  doctrine 
will  not  suffice  to  maintain  the  present  suit 
As  already  stated,  the  bond  vested  in  the 
obligee  only  legal  rights  to  be  enforced  by  le- 
gal remedies.  'Of  Itself  it  gives  the  com- 
plainant no  standing  In  a  court  of  equity. 
The  debt  is  a  mere  legal  entity,  involving  no 
obligation  outside  of  its  legal  character,  and 
having  intrinsically  no  quality  of  which  a 
court  of  equity  can  take  cognizance.  It 
would  seem,  therefore,  that  when,  because  of 
such  a  debt,  as  the  principal  thing,  a  court 
of  equity  is  called  upon  to  give  equitable  ef- 
fect to  that  which  Is  only  Incidental  thereto, 
the  first  inquiry  should  be,  does  the  principal 
exist?  is  there  any  legal  obligation?  and 
when,  for  any  cause,  the  answer  is  found  to 
be  negative,  the  court  should  refuse  to  act 
In  the  present  case  the  legal  obligation  had 
expired  by  the  lapse  of  16  years  since  the 
last  payment  on  the  bond  (2  Gen.  St.  p.  1975. 
i  6),  and  with  the  principal  the  Incident  also 
naturally  perished. 

But,  notwithstanding  the  logical  coherence 
of  these  propositions,  the  court  of  chancery 
in  this  state  (in  accord  with  some  tribunals 
elsewhere)  has,  with  respect  to  debts  secured 
by  real-estate  mortgages,  generally  Ignored 
the  statute  of  limitations  and  the  usual  eq- 
uitable rule  that  in  dealing  with  legal  rights 
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courts  of  equity  will  follow  the  law,  and  has 
held  that,  unless  actual  payment  of  the  debt 
be  shown,  It  would  apply  presumptions  of  its 
own,  where  there  had  been  long  delay  In  tak- 
ing steps  to  collect  the  debt.  Had  these  pre- 
sumptions been  clearly  established  and  long 
maintained,  that  might  of  itself  be  sufficient 
reason  for  declining  to  disturb  them,  but  an 
examination  of  the  cases  will  show  that  they 
are  not  even  yet  well  defined.  Thus  in  Wan- 
maker's  Ex'rs  v.  Van  Busklrk,  1  N.  J.  Bq. 
685,  Chancellor  Vroom  said  that  it  had  not 
been  clearly  settled  what  length  of  time 
would  be  sufficient  to  give  rise  to  any  pre- 
sumption against  a  bond  and  mortgage,  but 
he  expressed  himself  as  willing  to  adopt  a 
rule  that  a  lapse  of  20  years  without  pay- 
ment or  demand  of  principal  or  Interest 
would  raise  a  presumption,  subject  to  be  re- 
butted by  circumstances  which  showed  the 
conduct  of  the  creditor  to  be  a  reasonable  in- 
dulgence to  the  debtor.  In  Evans  v.  Huff- 
man, 6  N.  J.  Eq.  354,  the  Insolvency  of  the 
debtor  was  thought  not  sufficient  to  rebut  the 
presumption,  and  in  Magee  v.  Bradley,  54  N. 
J.  Eq.  326,  35  Atl.  103,  the  close  relationship 
of  the  parties  was  held  inadequate.  In  Mur- 
phy y.  Coates,  33  N.  J.  Eq.  424,  the  fact  that 
•the  creditor  was  the  employer  of  the  debtor 
was  mentioned  as  significant,  although  the 
controlling  fact  was  a  written  acknowledg- 
ment of  the  debt,  with  full  proof  that  it  had 
not  been  paid.  In  Moore  v.  Clark,  40  N.  J. 
Eq.  152,  and  In  Miller  v.  Teeter,  53  N.  J.  Eq. 
262,  31  AtL  394,  a  mere  acknowledgment  of 
the  debt  as  a  subsisting  lien  was  held  suffi- 
cient to  rebut  the  presumption.  In  Rockhill 
t.  Rockhill  (N.  J.  Ch.)  14  Atl.  760,  the  pre- 
sumption was  repelled  by  an  arrangement 
which  seems  strongly  suggestive  of  a  pur- 
pose to  defraud  creditors.  These  are,  I  think, 
all  the  reported  cases  In  New  Jersey  where 
the  court  of  chancery  has  sustained  a  bill  for 
the  collection  of  a  debt  by  foreclosure  of  a 
mortgage,  after  the  legal  remedy,  on  both 
the  debt  and  the  mortgage  had  been  barred 
by  the  statute,  and  when  no  independent  eq- 
uity appeared.  In  Barned  v.  Earned,  21  N. 
J.  Eq.  245,  the  legal  right  of  entry  under  the 
mortgage  still  subsisted  when  the  bill  was 
filed,  and  in  Stlmis  T.  Stimls,  54  N.  J.  Eq. 
17,  33  Atl.  468,  the  fact  that  very  soon  after 
giving  the  bond  and  mortgage  the  mortgagor 
had  come  into  possession  of  the  instruments 
as  executor  of  the  mortgagee  gave  rise  to 
new  duties.  In  the  present  case,  on  a' very 
careful  examination  of  these  decisions  and 
others  elsewhere,  the  learned  vice  chancel- 
lor reached  the  conclusion  that  under  the 
equity  rule  proof  in  fact  of  the  nonpayment 
of  the  debt  would  not  defeat  the  presumption, 
but  the  creditor  must  go  further,  and  show 
that,  admitting  the  continued  existence  of 
the  debt,  his  conduct  In  refraining  from  col- 
lecting it  has  been  reasonable.  Certainly 
such  a  rule  has  but  scant  justice  and  a  min- 
imum of  precision  to  recommend  It.  It  in- 
flicts upon  a  creditor  a  penalty  extending  to 


the  whole  amount  due  him,  however  large, 
and  no  more,  however  small,  because,  on  con- 
sideration of  the  provable  circumstances,  the 
chancellor  thinks  his  conduct  was  either  too 
indulgent  towards  his  debtor  or  too  consid- 
erate of  his  own  convenience.  It  also  lets  in 
the  evils  so  strongly  denounced  by  Mr.  Jus- 
tice Ford  in  Ludlow  v.  Van  Gamp,  7  N.  J. 
Law,  113, 118. 

On  the  other  hand,  there  are  many  cases  in 
equity  supporting  the  declaration  of  Mr.  Jus- 
tice Carpenter,  speaking  for  this  court  In 
Conover  v.  Wright,  6  N.  J.  Bq.  612:  "Wheth- 
er courts  of  equity  act  in  obedience  or  In 
mere  analogy  to  the  statutes  of  limitations, 
it  has  become  a  settled  rule  that  they  will 
apply  them,  In  similar  cases  within  the 
sphere  of  their  jurisdiction,  equally  with 
courts  of  law.  They  have  always  felt  them- 
selves bound  by  the  spirit  and  meaning  of 
these  statutes,  and  ordinarily  act  In  conform- 
ity to  them.  In  cases  concurrent  with  a  rem- 
edy at  law  they  always  allow  them  to  be 
pleaded,  and  a  party  is  not  permitted  to 
'  evade  their  effect  by  resorting  to  another  fo- 
rum." Similarly,  Chancellor  Vroom,  in  Wan- 
maker's  Ex'rs  v.  Van  Buskirk,  1  N.  J.  Eq. 
691,  said:  "The  statute  of  limitations  does 
not  apply  In  terms  to  courts  of  equity,  but 
It  is  well  known  that  they  have  always  felt 
themselves  bound  by  the  principles  of  the 
statute;  and,  except  in  cases  of  strict  trust, 
and  matters  purely  equitable  In  their  nature, 
have  acted  in  conformity  with  them."  See, 
also,  Conover*s  Ex'rs  v.  Conover,  1  N.  J.  Eq. 
403,  410;  Marsh's  Ex'rs  v.  Oliver's  Ex'rs,  14 
N.  J.  Eq.  259;  Cowart  v.  Perrlne,  18  N.  J. 
Eq.  454,  457;  Carlisle  v.  Cooper,  19  N.  J.  Eq. 
256;  Ruckman  v.  Decker,  28  N.  J.  Eq.  283; 
Arnett  v.  Finney,  41  N.  J.  Eq.  147,  3  Atl.  696; 
Smith  v.  Wood,  42  N.  J.  Eq.  563,  7  Atl.  881; 
Id.,  on  appeal,  44  N.  J.  Eq.  603,  17  Atl.  1104; 
Agens  v.  Agens,  60  N.  J.  Eq.  566,  25  Atl.  707; 
Ailing  v.  Ailing,  52  N.  J.  Eq.  92,  27  Atl.  655. 
The  principle  thus  supported  should  be  ap- 
plied to  the  case  in  hand.  The  claim  of  the 
complainant  is  not,  in  its  nature,  equitable  at 
all.  It  is  brought  into  the  court  of  chancery, 
not  to  enforce  any  equity  belonging  to  him, 
but  that  the  court  may  dispose  of  the  equity 
of  the  defendant  The  complainant's  rights, 
under  both  his  bond  and  his  mortgage,  are 
purely  legal  in  their  nature,  and,  as  they 
have  been  barred,  that  under  the  bond  by  the 
lapse  of  16  years  since  the  last  payment  was 
made,  and  that  under  the  mortgage  by  the 
lapse  of  20  years  since  the  breach  of  the  con- 
dition, they  should  be  denied  in  equity  as 
well  as  at  law.  For  these  reasons  the  de- 
cree below  should  be  affirmed. 


(61  N.  J.  L.  358) 

CLYNE  v.  HOLMES. 

(Supreme  Court  of  New  Jersey.     Feb.  21,  1898.) 

Landlord— R«p airs — Liability  for  Injury. 

1.  In  the  absence  of  contract,  a  landlord  is  not 

bound  to  repair,  so  as  to  be  liable  to  a  member 
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of  the  lessee's  family  Injured  by  the  falling  of  a 
mantelpiece. 

2.  Promise  of  landlord  to  tenant  and  a  mem- 
ber of  his  household,  made  after  the  letting,  to 
make  repairs,  is  without  consideration  as  to 
either. 

3.  Though  a  lease  require  the  landlord  to 
make  repairs,  a  member-  of  the  tenant's  house- 
hold injured  by  falling  of  a  mantelpiece  out  of 
repair  cannot  recover  therefor  from  the  land- 
lord. 

Action  by  Sarah  A.  Clyne  against  Dederick 
H.  Holmes.  Heard  on  demurrer  to  declara- 
tion.   Judgment  for  defendant. 

Argued  February  term,  1898,  before  the 
CHIEF  JUSTICE  and  DEPUE,  GUMMERB, 
and  LUDLOW,  JJ. 

Paul  R.  Lefferts,  for  plaintiff.  George  P. 
Rust,  for  defendant. 

DEPUE,  J.  This  Is  an  action  of  tort  to  re- 
cover damages  for  personal  injuries.  The 
declaration  contains  a  single  count,  to  which 
a  demurrer  was  filed.  The  declaration  avers 
that  on  the  23d  of  May,  1894,  the  defendant 
was  the  owner  and  lessor  of  a  certain  house 
and  lot,  which  said  house  was  known  as  a 
tenement  or  dwelling  house,  and  was  divided 
Into  floors  and  rooms,  and  in  the  room  there- 
after mentioned,  known  and  used  as  a  dining 
room,  there  was  a  mantelpiece  with  a  shelf 
on  top  setting  against  the  wall,  which  said 
mantelpiece  was  made  of  slate  or  marble, 
and  was  a  fixture  in  said  house,  and  was  a 
part  of  the  equipment  and  construction  of 
the  house,  and  was  used  by  persons  occupy- 
ing the  same  in  connection  therewith.  The 
declaration  then  avers  that  at  the  time  above 
mentioned  (the  23d  of  May,  1894)  one  George 
Clyne  was  the  lessee  and  tenant  of  said 
house,  and  hired  the  same  of  the  defendant, 
with  the  mantelpiece,  fixtures,  and  appurte- 
nances thereto  belonging;  and  that  the  said 
George  Clyne,  and  the  members  of  his  house- 
hold, of  whom  the  plaintiff  was  one,  used  and 
occupied  the  said  house  and  dining  room  In 
which  the  said  mantelpiece  was  located. 
The  plaintiff  then  avers  that  she  is  a  sis- 
ter of  George  Clyne,  .the  lessee  and  tenant 
of  said  house,  and  was  living  with  her 
brother  as  a  member  of  his  household  and 
family,  and  acting  for  her  brother  In 
the  capacity  of  housekeeper.  The  declara- 
tion then  avers  that  some  time  prior  to  the 
23d  of  May,  1894,  the  said  George  Clyne  and 
the  plaintiff  called  the  attention  of  the  de- 
fendant to  different  things  in  the  house  that 
were  in  need  of  repairs,  among  which  was 
the  said  mantelpiece;  that  the  defendant 
made  a  personal  examination  and  Inspection 
of  the  same,  and  informed  and  assured  the 
said  George  Clyne  and  the  said  plaintiff  that 
the  same  was  safe,  and  tbat  there  was  no 
danger  of  its  falling,  but  promised  and 
agreed  that  he  would  immediately  have  the 
same  repaired.  The  declaration  then  avers 
that  the  defendant  was  bound  in  law  under 
his  agreement  with  the  said  lessee,  etc.,  to 
properly  construct,  repair,  maintain,  and 
keep  in  repair  and  safe  condition  the  said 


mantelpiece,  etc.,  so  that  the  said  George 
Clyne  and  the  members  of  his  family  and 
household  could  safely  use  and  enjoy  the 
said  premises  and  the  said  dining  room  with- 
out danger  of  bodily  harm  or  injury  from 
the  falling  of  the  said  mantelpiece  or  any 
other  fixtures  which  the  said  defendant  had 
promised  ta  repair  and  maintain.  The  dec- 
laration then  charges  that  the  defendant  so 
negligently,  carelessly,  and  unskillfully  con- 
structed the  said  mantelpiece,  and  so  negli- 
gently, carelessly,  and  improperly  allowed 
and  suffered  the  same  to  remain  out  of  re- 
pair, etc.,  that  by  reason  of  the  premises,  and 
the  Improper  construction  and  fastening  of 
the  said  mantelpiece,  and  the  negligence, 
carelessness,  and  indifference  of  the  defend- 
ant In  allowing  the  same  to  remain  unre- 
paired and  In  an  unsafe  and  dangerous 
condition,  on  the  said  23d  of  May,  eta, 
while  the  said  plaintiff  was  residing  In  said 
house  with  her  brother,  and  acting  "as  his 
housekeeper,  and  engaged  in  the  discharge 
of  her  household  duties,  in  dusting  the  man- 
telpiece, without  any  fault,  etc.,  on  her  part, 
the  said  mantelpiece,  with  the  shelf  fastened 
thereon,  fell  over,  upon,  and  against  the  plain- 
tiff, striking  her  with  great  force,  knocked 
her  down,  and  Inflicted  certain  Injuries  speci- 
fied. Whereby  a  right  of  action  hath  ac- 
crued to  the  plaintiff,  etc. 

These  propositions  may  be  considered  as 
settled:  First.  That  an  allegation  of  duty  is 
insufficient;  that  the  facts  and  circumstan- 
ces from  which  the  duty  arises  must  be  set 
out  in  the  declaration,  and  the  sufficiency  of 
the  pleading  must  be  determined  from  the 
facts  from  which  the  duty  Is  deducted.  Safe 
Co.  v.  Ward,  46  N.  J.  Law,  19;  Rader  v. 
Township  of  Union,  43  N.  J.  Law,  518; 
Brown  v.  Mallett,  5  0.  B.  599;  Seymour  v. 
Maddox,  16  Q.  B.  326.  Second.  On  demise 
of  a  bouse  or  lands,  there  Is  no  contract  or 
condition  implied  that  the  premises  shall  be 
fit  and  suitable  for  the  use  for  which  the 
lessee  requires  them.  Murray  v.  Albertson, 
50  N.  J.  Law,  167,  13  Atl.  394;  Naumberg  v. 
Young,  44  N.  J.  Law,  331,  344;  Mullen  v.  Ram- 
ear,  45  N.J.  Law,  520,  523;  Helntze  v.Bentley, 
34  N.  J.  Eq.  563;  Jaffe  v.  Hartean,  56  N.  T. 
398;  Tayl.  Landl.  &  Ten.  (7th  Ed.)  f  382. 
Bowe  v.  Hunking,  135  Mass.  380,  was  a  suit 
brought  by  the  plaintiff  as  administrator  of 
his  wife  to  recover  damages  for  personal  in- 
juries occasioned  by  a  defective  stairway  in 
a  tenement  house  owned  by  the  defendant, 
of  which  she  and  her  husband  were  tenants. 
The  premises  were  rented  by  the  husband  as 
tenant  at  will.  There  was  a  defect  in  the 
trend  of  the  back  stairs,  and,  the  wife  com- 
ing down  this  flight  of  stairs  in  the  evening, 
the  trend. gave  way,  and  she  was  thrown 
down  and  received  the  Injuries  complained 
of.  The  trial  judge  ruled  as  matter  of  law 
that  the  action  could  not  be  maintained.  The 
court  en  banc  sustained  the  ruling.  Field, 
J.,  in  delivering  the  opinion  of  the  court, 
said:   "There  la  no  warranty  Implied  In  the 
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letting  of  an  unfurnished  house  or  tenement 
that  It  Is  reasonably  fit  for  use.  The  tenant 
takes  an  estate  in  the  premises  hired,  and 
the  persons  who  occupy  by  his  permission  or 
as  members  of  his  family  cannot  be  consid- 
ered as  occupying  by  the  Invitation  of  the 
landlord,  so  as  to  create  a  greater  liability 
on  the  part  of  the  landlord  to  them  than  to 
the  tenant.  The  tenant  is  in  possession,  and 
he  determines  who  shall  occupy  or  enter  the 
premises."  In  Bobbins  v.  Jones,  15  C.  B. 
(N.  S.)  221,  the  defendant  was  the  owner  of 
certain  house  and  premises,  and  let  them  t6 
certain  persons,  to  wit,  Smith  Allen  Jeffs  and 
Augustus  Jeffs.  On  the  premises  was  a'  cer- 
tain area  adjoining  and  under  a  footway 
leading  to  the  property  of  the  defendant. 
Whether  this  footway  was  a  private  way  to 
the  houses,  or  a  public  footway  over  the 
premises  demised,  was  a  disputed  question 
of  fact  Bobbins,  the  plaintiff,  on  the  10th 
of  February,  1862,  was  lawfully  passing  over 
and  along  the  footway,  and,  by  reason  of  its 
dilapidated,  dangerous,  and  unsafe  condition, 
he  was  thrown  into  the  areaway,  and  se- 
verely hurt  and  Injured,  from  which  Injuries 
he  died,  and  the  suit  was  brought  by  his  ad- 
ministratrix, and  resulted  In  a  verdict  for  the 
plaintiff.  This  verdict  was  set  aside,  and  a 
nonsuit  was  entered.  The  court  of  common 
bench,  in  Its  opinion,  delivered  by  Earle,  C. 
J.,  used  this  language:  "It  Is  for  the  plain- 
tiff to  make  out  that  the  defendant  has  been 
guilty  of  the  breach  of  some  duty  which  he 
owed  to  the  deceased,  and  that  thereby  the  ac- 
cident was  occasioned.  Whether  he  has  done 
so  may  be  considered  under  the  following 
heads:  (1)  If  the  passage  over  theareabecon- 
sldered  as  a  private  way  to  the  houses,  then 
the  reversioner  is  not  liable,  but  the  occupier. 
A  landlord  who  lets  a  house  In  a  dangerous 
state  is  not  liable  to  the  tenant's  customers  or 
guests  for  accidents  happening  during  the 
term;  for,  fraud  apart,  there  is  no  law  against 
letting  a  tumbledown  house,  and  the  ten- 
ant's remedy  Is  upon  his  contract,  if  any. 
In  this  case  there  was  none,— not  that  that 
circumstance  makes  any  difference  in  our 
opinion."  The  other  heads  under  which  the 
case  was  considered  are  not  relevant  to  this 
pleading.  In  Mullen  v.  Kalnear,  supra,  the 
plaintiff  was  tenant  for  years  of  the  defend- 
ant. While  he  and  his  wife  were  carrying 
a  stove  on  the  balcony,  which  the  tenant  had 
a  right  to  use  In  connection  with  the  leased 
premises,  the  balcony  broke  down,  and  by 
the  fall  the  wife  of  the  plaintiff  was  injured. 
The  supreme  court  reversed  a  judgment  in 
favor  of  the  plaintiff  below,  on  the  ground 
that  the  court  erred  in  refusing  to  instruct 
the  Jury  that  the  landlady  was  not  bound  to 
make  repairs  to  the  balcony  unless  some 
agreement  on  her  part  was  shown.  Mr.  Jus- 
tice Dixon,  In  delivering  the  opinion  of  the 
court,  said:  "There  Is  no  implied  duty  on 
the  owner  of  a  house  which  Is  in  a  ruinous 
and  unsafe  condition  to  Inform  a  proposed 
tenant  that  it  is  unfit  for  habitation,  and  no 
39  A.— 40 


action  will  He  against  him  for  an  omission 
to  do  so,  in  the  absence  of  express  warranty 
or  deceit  An  obligation  on  the  part  of  the 
landlord  will  not  be  implied  that  he  shall 
make  substantial  repairs  because  of  the 
premises  being  in  a  dangerous  condition." 

The  exemption  of  a  landlord  from  liability 
for  Injuries  sustained  by  a  tenant  by  reason 
of  the  ruinous  condition  of  the  demised  prem- 
ises, where  there  is  neither  a  contract  nor 
fraud,  applies  as  well  to  members  of  the  fajn- 
ily  of  a  tenant  as  to  those  who  are  on  the 
premises  by  his  consent  "The  subtenant, 
servant  employe,  or  even  customer  of  the 
lessee,  is  under  the  same  restriction  as  the 
lessee  himself;  because  entering  under  the 
tenant's  title,  and  not  by  any  invitation,  ex- 
press or  implied,  from  the  owner,  they  as- 
sume a  like  risk."  Tayl.  Landl.  &  Ten.  (7th 
Ed.)  i  175a. 

There  being  no  duty,  such  as  is  counted  on  In 
this  declaration,  imposed  upon  a  landlord  as 
the  owner  of  the  premises,  the  declaration  must 
be  Inspected  to  ascertain  the  existence  of  any 
contract  from  which  such  a  duty  would  arise. 
The  declaration  charges  that  the  defendant 
made  a  personal  examination  of'  the  mantel- 
piece, and  assured  the  said  George  Clyne  and 
the  said  plaintiff  that  the  same  was  safe,  but 
promised  and  agreed  that  he'  would  Immediate- 
ly have  the  same  repaired  and  put  in  proper 
order.  The  promise  to  the  plaintiff  In  this  re- 
spect was  without  consideration,  and  therefore 
did  not  reach  the  stage  of  a  contract  with  her. 
The  promise  to  the  tenant  Clyne,  having  been 
made  after  the  letting,  was  also  without  con- 
sideration, and  would  not  sustain  an  action  on 
his  part.  But  if  It  be  assumed  that  there  was 
a  contract  with  the  tenant  embodied  In  the 
original  lease,  and  for  that  reason  a  valid  con- 
tract as  between  the  landlord  and  his  tenant 
such  a  contract  will  not  sustain  this  action. 
The  general  rule  Is  that  one  who  is  not  a  party 
to  a  contract  cannot  sue  In  respect  of  a  breach 
of  duty  arising  out  of  the  contract.  Safe  Co. 
v.  Ward,  46  N.  J.  Law,  19. 

The  leading  case  on  this  subject  in  the  Eng- 
lish courts  Is  Winterbottom  v.  Wright  10  Mees. 
&  W.  109.  In  that  case  A.  contracted  with 
the  postmaster  general  to  provide  a  mail  coach 
to  convey  the  mall  bags  along  a  certain  line, 
and  B.  contracted  to  horse  the  coach  along  the 
same  line.  B.  hired  O.  to  drive  the  coach. 
It  was  held  that  C.  could  not  maintain  an  ac- 
tion against  A.  for  an  injury  sustained  by  him 
while  driving  the  coach  by  Its  breaking  down 
because  of  a  defect  in  its  construction.  The 
ground  of  decision  was  that  the  defendant's 
duty  with  respect  to  the  sufficiency  of  the  coach 
arose  from  his  contract,  and,  there  being  no 
privity  of  contract  between  him  and'  the  plain- 
tiff, he  was  under  no  obligation  to  the  plaintiff 
on  which  the  latter  could  sue.  The  cases  in  the 
same  line  of  decisions  and  to  the  same  effect 
are  cited  in  the  opinion  of  the  court  in  Safe 
Co.  v.  Ward,  40  N.  J.  Law,  23-25. 

The  cases  cited  by  the  plaintiff's  counsel  lo 
not  touch  the  cause  of  action  spread  upon  the 
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face  -of  the  declaration.  In  Payne  v.  Rogers, 
2  H.  Bl.  350,  tbe  suit  was  by  a  third  person, 
and  not  the  tenant,  for  an  Injury  sustained  by 
stepping  through  a  hole  In  the  pavement,  ow- 
ing to  some  plates  or  bars  being  out  of  repair. 
The  action  was  against  the  landlord,  and  re- 
sulted In  a  verdict  against  him.  A  motion  for 
a  new  trial  was  based  on  the  contention  that 
the  action  ought  to  have  been  brought  against 
the  actual  occupier  of  the  house,  and  not  against 
the  landlord.  The  role  was  refused  on  the 
ground  that  though  the  tenant  was  prima  fa- 
de bound  to  repair,  and  therefore  liable,  yet, 
if  he  can  show  that  the  landlord  is  to  repair, 
the  latter  is  liable  for  the  neglect  to  repair; 
and  the  defense  appears  to  have  been  main- 
tained on  the  ground  of  avoiding  circuity  of 
action,  as  the  tenant,  If  recovery  was  had 
against  him,  would  have  remedy  over  against 
the  landlord.  The  case,  as  will  presently  be 
seen,  has  been  criticised  in  the  English  courts. 
In  Russell  v.  Shenton,  8  Adol.  &  E.  (N.  S.)  440, 
the  declaration  stated  that  the  plaintiff,  be- 
fore and  at  the  time,  etc.,  was  lawfully  possess- 
ed of  a  dwelling  house  and  premises  whereon 
the  plaintiff  and  his  family  dwelt;  that  de- 
fendant, before  and  at  the  time,  etc.,  was  the 
owner  and  proprietor  of  divers  drains  and  sew- 
ers, situate  and  being  in  and  upon  certain 
premises  belonging  to  the  defendant  near  to 
and  adjoining  the  said  dwelling  house  of  the 
plaintiff,  Into  and  through  which  drains  and 
sewers  divers  quantities  of  soil,  filth,  and  water 
from  time  to  time  passed  and  flowed,  and  by 
reason  thereof  the  defendant,  as  such  owner, 
ought  from  time  to  time  well  and  sufficiently  to 
have  kept  cleansed  and  repaired  said  drains 
and  sewers,  and  prevented  the  soli,  filth,  etc., 
from  unduly  accumulating  therein,  and  from 
running  and  proceeding  therefrom  unto  the 
plaintiff's  dwelling  house;  nevertheless,  etc., 
the  defendant,  etc.,  wrongfully  suffered  the  said 
drains  and  sewers  to  become  foul  and  In  bad 
repair,  and  also  wrongfully  suffered  divers 
large  quantities  of  soil,  etc.,  to  accumulate 
therein,  and  wrongfully  kept  and  continued 
said  drains  and  sewers  so  foul  and  In  bad  re- 
pair, etc.,  that  by  reason  thereof,  etc.,  large 
quantities'  of  the  said  soil  ran  and  flowed  there- 
from into  the  said  dwelling  house,  etc.,  and 
thereby  caused  divers  unwholesome  smells, 
etc.,  and  the  walls  of  the  plaintiff's  dwelling 
house  became  decayed,  etc.,  to  the  damage,  etc., 
This  declaration  was  demurred  to,  and  judg- 
ment thereon  was  given  for  the  defendant. 
Lord  Denman,  C.  J.,  in  delivering  the  opinion 
of  the  court,  said:  "This  was  an  action  for  a 
nuisance  to  tbe  plaintiff's  lands  by  reason  of 
the  foul  state  and  bad  repair  of  drains  of  which 
the  defendant  is  the  owner  and  proprietor, 
situated  on  lands  adjoining  the  plaintiff,  and 
which  the  defendant,  as  such  owner  thereof, 
ought  to  repair.  The  declaration  charges  no 
act  on  tbe  defendant,  either  of  making  or  con- 
tinuing the  nuisance.  It  merely  states  him  to 
be  tbe  owner  and  proprietor  of  the  drains,  and 
seeks  to  cast  upon  him  as  such  a  legal  obliga- 
tion to  make  good  the  damage  ensuing  to  bis 


neighbor  from  their  foul  condition.  There  Is 
no  authority  in  support  of  this  claim,  but  sev- 
eral against  it"  Payne  v.  Rogers  was  com- 
mented on,  Lord  Denman  saying:  "The  lan- 
guage of  the  court  is  not  very  clear  in  that 
case;  but,  If  the  marginal  note  may  be  taken 
as  a  fair  representation  of  the  effect  of  that  de- 
cision, It  will  be  hard  to  reconcile  with  Cheet- 
bam  v.  Hampson,  4  Term  R.  318."  In  Todd 
v.  Flight,  0  C.  B.  (N.  S.)  377,  the  declaration 
alleged  that  the  defendant  was  owner  and  pos- 
sessed of  a  certain  building  and  a  stack  .of 
chimneys,  parcel  thereof,  near  to  the  plaintiffs 
premises;  that  the  chimneys  were  then  and 
from  thence  continually,  etc.,  in  a  dilapidated 
state  and  In  danger  of  falling;  that  the  defend- 
ant let  the  premises  in  that  state  to  one  Batt, 
and  kept  and  maintained,  and  continued  to 
keep  and  maintain,  the  same  in  such  dangerous 
condition  until  they  fell  and  damaged  the  plain- 
tiff's premises.  The  suit  was  brought  by  the 
owner  of  adjoining  premises,  and  the  allegation 
was  that  the  defendant  had  let  his  building, 
etc.,  to  a  tenant  in  a  ruinous  and  dangerous 
condition,  whereby  they  fell  upon  and  injured 
the  plaintiff's  house.  The  action  was  sustained 
on  the  ground  that  the  defendant  .let  the  house 
when  the  chimneys  were  known  by  him  to  be 
ruinous  and  in  danger  of  falling.  Judgment 
was  given  for  the  plaintiff.  It  will  be  perceiv- 
ed that  the  action  in  this  case  was  by  the 
owner  of  adjoining  premises,  and  that  the  lia- 
bility of  the  owner  for  damages  arose  from 
the  fact  that  when  he  leased  the  premises  they 
were  already  a  nuisance.  The  foundation  of 
the  suit  was  tbe  duty  which  the  owner  of  the 
premises  owed  to  the  owner  of  adjoining  prem- 
ises,—a  duty  arising  Independent  of  contract, 
from  the  obligation  of  which  the  owner  could 
not  discharge  himself  by  showing  that  the 
premises  at  the  time  when,  etc.,  were  let  to  a 
tenant,— the  chimneys  being  known  by  him  to 
be  ruinous  and  in  danger  of  falling  at  the  time 
of  the  letting.  The  cases  cited  above  are  all 
cases  in  which  actions  were  brought  by  third 
persons  having  no  connection  with  the  occupa- 
tion of  the  premises  demised. 

In  Imrwersen  v.  Rankin,  47  N.  J.  Law,  18, 
the  suit  was  brought  by  a  tenant  against  his 
landlord.  The  plaintiff  had  leased  of  tbe  de- 
fendant the  basement  of  a  building,  and  the 
suit  was  brought  for  damages  for  Injuries  suf- 
fered by  reason  of  the  Improper  management 
of  the  remainder  of  the  building,— from  defects 
existing  in  the  pipes  In  the  saloon  above  the 
basement  The  saloon  had  been  leased  by  the 
defendant  to  one  M.  before  the  plaintiff's  term 
commenced.  The  lease  to  M.  expired  May  1, 
1877,  and  defendant  gave  him  a  new  lease  for 
tbe  saloon  for  a  term  extending  beyond  the 
plaintiff's  term.  By  both  of  these  leases  M. 
had  covenanted  to  keep  tbe  premises  leased  to 
him  hi  repair.  The  Injury  sustained  by  the 
plaintiff  did  not  arise  from  the  condition  of 
the  premises  demised  to  him,  and  he  bad  no 
control  over  that  part  of  the  building  in  which 
the  defective  water  pipes  were  located.  This 
court  held  that,  If  the  defective  water  pipes 
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were  part  of  the  premises  demised  to  the  plain- 
tiff, the '  defendant's  liability  would  be  meas- 
ured by  his  contract  with  the  plaintiff;  but,  the 
olpes  being  located  without  the  premises  de- 
mised to  the  plaintiff,  they  constituted  a-  nui- 
sance, for  which  a  liability  to  the  plaintiff 
arose  on  the  part  of  him  who  originally  cre- 
ated It  and  of  him  who  maintained  it.  The 
iction  was  sustained  on  the  principle  that  If 
one  creates  a  nuisance  on  his  own  premises, 
and  thus  becomes  liable  for  its  erection  and 
also  for  Its  maintenance,  he  cannot  escape  the 
latter  liability  by  demising  the  premises  where- 
on the  nuisance  Is,  and  that  the  covenant  of 
M.  to  repair  did  not  exonerate  the  landlord  from 
liability.  It  will  be  observed  that  in  the  case 
Just  cited  the  injury  complained  of  did  not  re- 
sult from  the  condition  of  the  premises  demised 
to  the  plaintiff  and  the  want  of  reparation.  It 
arose  from  a  cause  extraneous  to  the  premises 
demised.  The  decision  In  that  case  In  no  sense 
trenched  upon  the  doctrine  laid  down  In  Mur- 
ray v.  Albertson,  Naumberg  v.  Young,  Mullen 
v.  Ralnear,  and  Helntze  v.  Bentley. 

But,  if  the  action  could  have  been  maintained 
by  the.  tenant  under  the  facts  set  out  in  this 
declaration,  it  by  no  means  follows  that  this 
plaintiff  could  maintain  this  action.  There 
Is  privity  of  estate  and  of  contract  between  the 
landlord  and  his  tenant  arising  from  the  let- 
ting, but  there  Is  neither  privity  of  estate  nor 
privily  of  contract  between  the  owner  of  prem- 
ises and  the  persons  whom  the  tenant  may 
choose  to  make  members  of  his  family  in  any 
capacity.  Such  persons  dwell  in  the  premises 
demised  neither  by  license  nor  by  invitation  of 
the  owner.  Where  there  is  neither  privity  of 
estate  nor  privity  of  contract,  the  owner  of 
premises  is  not  liable  for  injuries  sustained  by 
third  persons  by  reason  of  the  condition  of  the 
premises,  unless  by  invitation,  express  or  im- 
plied, the  owner  induces  them  to  come  upon 
the  premises.  Phillips  v.  Library  Co.,  55  N. 
J.  Law,  307,  27  Atl.  478.  There  should  be 
judgment  on  the  demurrer- for  the  defendant. 


(70  vt.  125) 

BOYDEN  v.  FITCHBURG  R.  CO. 

(Supreme  Court  of  Vermont.    Windham.   Jan. 
22, 1898.) 

Death  bt  Wrongful  Act  —  Actios  bt  Next  o» 
Kin— Traveling  on  Sunday— Plkas. 

1.  To  maintain  an  action  as  next  of  kin  for 
death  by  wrongful  act.  one  need  not  have  had  a 
legal  claim  on  deceased  for  services  or  support, 
but  it  is  enough  that  he  had  a  reasonable  ex- 
pectation of  deriving  some  pecuniary  advantage 
from  deceased,  which  was  destroyed  by  his 
death. 

2.  A  plea  cannot  be  good  as  a  special  issue 
where  it  alleges  matter  of  evidence  merely,  and 
concludes  with  a  verification. 

3.  A  plea,  though  advancing  new  matter,  is 
bad,  as  amounting  to  the  general  issue,  where 
such  matter  is  in  denial  of  what  plaintiff  would 
be  bound  to  prove  on  general  issue. 

4.  A  railroad  is  not  relieved  of  duty  to  one 
crossing  its  tracks,  though  he  is  traveling  on 
Sunday,  in  violation  of  the  statute. 

Start,  J.,  dissenting. 


Exceptions  from  Windham  county  court; 
Start,  Judge. 

Case  upon  V.  S.  H  2451,  2452,  by  George 
A.  Boyden  against  the  Fitchburg  Railroad 
Company,  for  negligently  killing  the  intes- 
tate, to  the  damage  of  his  father  as  next  of 
kin.  Heard  on  demurrer  to  the  defendant's 
second,  third,  fourth,  seventh,  and  eighth 
pleas  and  a  motion  to  dismiss  the  fifth  and 
sixth  pleas,  at  the  September  term,  1890, 
Windham  county,  Start,  J.,  presiding.  Pro 
forma  Judgment  sustaining  the  demurrer  and 
motion,  adjudging  the  second,  third,  fourth, 
seventh,  and  eighth  pleas  insufficient,  and 
dismissing  the  fifth  and  sixth  pleas.  The  de- 
fendant excepted.    Reversed  in  part 

The  fourth  plea  alleged  that  the  accident 
occurred  upon  the  Sabbath,  when  the  intes- 
tate was  in  the  act  of  traveling  upon  the 
highway,  not  engaged  In  any  work  of  neces-  - 
slty  or  charity,  but  solely  in  the  pursuit  of 
pleasure.  The  fifth  and  sixth  pleas  alleged 
that  the  Intestate  was  of  full  age,  and  not 
under  any  contract  to  serve  his  father;  that 
he  was  a  nonresident  of  the  state,  and  had 
not  been  charged  by  the  Judgment  of  any 
court  with  his  father's  support;  and  that  the 
father  himself  was  not  chargeable  as  a  pau- 
per upon  any  town  in  this  state.  The 
seventh  and  eighth  pleas  sufficiently  appear 
In  the  opinion. 

Waterman,  Martin  &  Hitt,  for  plaintiff. 
Batchelder  &  Bates,  for  defendant 

MUNSON,  J.  The  only  question  made  as 
to  the  sufficiency  of  the  declaration  is  based 
upon  the  theory  that  the  action  cannot  be 
maintained  if  the  injured  person  survived  for 
the  shortest  period  of  time.  An  examination 
of  Legg  v.  Britton,  64  Vt  652,  24  Atl.  1016, 
will  show  that  this  view  is  unfounded.  The 
plaintiff  claims  that  the  fifth  and  sixth  pleas 
are  dilatory  in  their  nature,  and  should  have 
been  dismissed  because  filed  out  of  time;  but 
claims  further  that  if  the  pleas  are  consider- 
ed, they  do  not  answer  the  declaration.  We 
think  the  pleas  are  to  be  treated  as  pleas  tn 
bar,  and  that  as  such  they  are  insufficient. 
They  are  drawn  upon  the  theory  that  there 
can  be  no  recovery  unless  the  deceased  owed 
his  father  some  duty  at  the  time  of  his  death. 
But  it  is  not  necessary  that  the  next  of  khi 
should  have  had  a  legal  claim  upon  the  de- 
ceased for  service  or  support.  It  may  be 
shown  that  there  was  a  reasonable  expecta- 
tion of  deriving  some  pecuniary  advantage 
from  the  deceased,  and  the  destruction  of 
such  expectation  will  sustain  the  action. 
Rowe  v.  Moses,  67  Am.  Dec.  568,  note;  Rail- 
way Co.  v.  Goodykoontz  (Ind.  Sup.)  12  Am. 
St.  Rep.  378,  note  (s.  c.  21  N.  E.  472);  Franklin 
v.  Railway  Co.,  3  Hurt,  &  N.  211,  8  Eng.  Rul- 
ing Cas.  419,  and  note. 

It  is  claimed  that  the  seventh  and  eighth 
pleas  are  bad,  as  amounting  to  the  general 
issue.  The  defendant  meets  this  claim  by 
saying  that  they  are  special  issues.    A  spe- 
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cial  Issue  consists  of  a  direct  denial  of  some 
material  and  traversable  allegation,  never  ad- 
vances new  matter,  and  concludes  to  the 
country.  Kimball  v.  Railroad  Co.,  55  Vt  95. 
The  declaration  alleges  that  the  intestate  and 
the  driver  of  the  team  were  In  the  exercise 
of  due  care  at  the  time  of  the  accident  The 
pleas  in  question  allege  various  facts  and  cir- 
cumstances tending  to  show  that  they  were 
not  In  the  exercise  of  due  care;  and,  as  an 
Inference  from  those  facts  and  circumstances, 
it  Is  further  alleged  that  neither  of  them 
was  In  the  exercise  of  due  care,  but  that 
both  were  guilty  of  contributory  negligence. 
The  pleader  probably  regarded  these  pleas 
as  advancing  new  matter,  and  not  as  mere 
denials  of  the  allegation  of  due  care,  for  he 
concludes  them  with  a  verification  Instead  of 
to  the  country.  Treating  them  as  new  mat- 
ter, they  are  bad,  as  amounting  to  the  gen- 
eral issue,  as  such  matter  is  in  denial  of  what 
the  plaintiff  would  be  bound  to  prove  on  the 
general  Issue  in  order  to  support  his  case. 
1  Chit  PI.  527;  Gould,  PL  c.  6,  {  78;  Kim- 
ball y.  Railroad,  above  cited;  Burton  v.  Boat- 
wick,  Brayt  195;  Martin  v.  Woods,  6  Mass. 
6;  Thayer  v.  Brewer,  15  Pick.  217;  Bank  of 
Auburn  v.  Weed,  19  Johns.  300;  Sinclair  v. 
Hervey,  2  Chit  642.  But,  If  the  pleas  are 
to  be  treated  as  not  advancing  new  matter, 
and  therefore  not  bad  as  amounting  to  the 
general  issue,  yet  they  are  bad  as  special  is- 
sues, for  they  allege  that  which  is  matter  of 
evidence  merely,  and  conclude  with  a  verifi- 
cation. Kimball  v.  Railroad  Co.,  above  cit- 
ed; powman's  Case,  9  Coke,  *9b.  It  Is  said 
in  the  case  last  cited  that  "evidence  shall 
never  be  pleaded,  because  It  tends  to  prove 
matter  In  fact  and  therefore  the  matter  in 
fact  shall  be  pleaded,  and,  If  that  is  denied, 
(he  evidence  is  to  be  given  to  the  Jury,  and 
not  to  the  court"  These  questions  regarding 
the  seventh  and  eighth  pleas  are  disposed  of 
without  Inquiring  as  to  the  proper  manner 
of  taking  advantage  of  defects  of  this  char- 
acter. See  Kimball  v.  Railroad  Co.,  above 
cited. 

The  fourth  plea  Is  not  double.  It  does  not 
allege  negligence  on  the  part  of  the  plaintiff 
otherwise  than  as  shown  by  his  traveling  or 
Sunday.  It  thus  becomes  necessary  to  in- 
quire whether  the  defendant  is  relieved  from 
liability  by  the  fact  that  the  plaintiff  was 
traveling  in  violation  of  the  statute.  The 
question  presented  has  been  decided  different- 
ly In  different  states.  Duran  v.  -Insurance 
Co.,  63  Vt.  437.  It  is  held  in  this  state  that 
one  so  traveling  cannot  recover  of  the  town 
for  injuries  sustained  through  an  insufficien- 
cy of  the  highway  (Johnson  v.  Irasburgh,  47 
Vt  28),  but  this  is  put  upon  the  ground  that 
a  town  is  under  no  obligation  to  provide  a 
safe  road  for  such  a  traveler;  and  In  con- 
sidering the  grounds  on  which  the  decisions 
of  other  states  are  based  the  court  expressed 
Its  approval  of  the  reasoning  adopted  by 
those  which  held  that  recovery  may  be  had. 
It  was  thought  to  be  difficult  to    maintain 


that  the  traveler's  illegal  act  contributes  to 
the  injury,  or  that  his  being  engaged  In  an 
unlawful  act  bars  his  recovery.  We  have  no 
disposition  to  Ignore  the  views  expressed  in 
the  reasoning  of  that  opinion,  and,  if  this 
plea  is  sustained,  it  must  be  upon  the  ground 
that  the  defendant  owed  no  duty  to  one  trav- 
eling upon  the  highway  in  violation  of  the 
statute.  But  we  think  it  cannot  be  said  that 
a  railroad  company  owes  no  duty  whatever 
to  one  who  is  crossing  its  track  on  the  Sab- 
bath. As  a  traveler  In  violation  of  the  stat- 
ute, he  should  stand  no  worse  than  an  ordi- 
nary trespasser,  and  a  railroad  company  owes 
a  trespasser  at  least  the  duty  not  willfully 
to  run  over  him.  There  Is  nothing  In  the 
reasoning  of  the  opinion  in  Johnson  v.  Iras- 
burgh that  would  have  prevented  a  recovery 
If  the  town  authorities  had  been  repairing  the 
road  on  the  Sabbath,  and  had  willfully  run 
their  road  machine  upon  the  plaintiff.  It 
might  easily  be  considered  that  the  defendant 
company  owed  the  plaintiff,  no  duty  as  re- 
gards the  safety  of  the  crossing,  and  yet  be 
held  that  it  owed  him  some  duty  as  regards 
the  running  of  Its  train.  It  Is  not  necessary 
to  examine  the  subject  further  In  disposing 
of  these  pleas.  They  do  not  necessarily  an- 
swer the  count  and  so  must  be  held  insuffi- 
cient 

That  part  of  the  Judgment  dismissing  the 
fifth  and  sixth  pleas  is  reversed,  and  those 
pleas  are  adjudged  bad  on  demurrer.  In  all 
other  respects  the  judgment  Is  affirmed. 
Cause  remanded. 

START,  J.,  dissents  on  the  first  point 


(1  Fen.  140) 
HUGHES  t.  DIAMOND  MATCH  CO. 
(Superior  Court  of  Delaware.    Newcastle.    Dec 
11, 1897.) 

dlolabatkx  —  ah8ndhbnt  —  substitutiov  of 
Pakt.nbr. 
An  amendment  to  a  declaration  against  de- 
fendant as  the  "Diamond  Match  Company,  un- 
der the  laws  of  the  state  of  Connecticut,"  so  as 
to  substitute  the  word  "Illinois"  in  lieu  of  "Con- 
necticut," constitutes  a  new  party  defendant, 
and  will  be  denied. 

Action  by  Frances  Hughes,  a  minor,  by  her 
guardian,  against  the  Diamond  Match  Com- 
pany. Motion  to  amend  the  declaration. 
Denied. 

An  affidavit  made  by  the  plaintiff  was 
filed,  alleging,  among  other  things,  the  fol- 
lowing: "That  she  is  the  plaintiff  In  the 
above-stated  action;  that  she  was  sixteen 
years  of  age  on  the  27th  day  of  February, 
A.  D.  1897;  that  she  was  employed,  as  stat- 
ed in  the  declaration  filed  in  the  above-stat- 
ed cause,  by  the  Diamond  Match  Company, 
which  company,  during  all  the  time  of  her 
employment  was  engaged  in  the  business  of 
manufacturing  matches  in  the  city  of  Wil- 
mington and  state  of  Delaware;  that  the 
said  defendant  company  was,  during  all  the 


Digitized  by 


Google 


DeL) 


CONNALLY  y.  McCOtfNELL. 


773 


time  of  the  employment  of  the  said  plaintiff, 
a  corporation  duly  existing  under  ttie  laws 
of  the  state  of  Illinois;  that,  In  bringing  the 
above-stated  action,  it  was  a  mistake  In  descrip- 
tion to  call  the  said  defendant  company  a  corpo- 
ration of  the  state  of  Connecticut,  the  said  com- 
pany, In  fact,  being  a  corporation  of  the  state  of 
Illinois;  that  the  summons  In  the  above-stated 
case  was  served  on  K.  L.  Shetter,  the  manager 
of  the  Diamond  Match  Company,  a  corporation 
existing  under  the  laws  of  the  state  of  Illinois; 
that  the  Honorable  J.  Frank  Ball,  who  en- 
tered an  appearance  in  the  above-stated  salt, 
was  the  attorney  for  the  Diamond  Match 
Company,  a  corporation  of  the  state  of  Illi- 
nois, and  as  such  attorney  entered  his  ap- 
pearance In  the  above-stated  case." 

William  S.  Hilles,  for  plaintiff.  J.  Frank 
Ball,  for  defendant 

LORE,  0.  J.  We  think  this  Is  not  a  mat- 
ter of  description,  but  that  it  is  substituting 
and  making  an  entirely  new  and  distinct  par- 
ty.   We   therefore    refuse   the    motion    to 

ftmpnd, 


(1  Pen.  US) 

CONNALLY  v.  McCONNELL  et  al. 

(Superior  Court  of  Delaware.    Newcastle.    Dec. 
8,  1897.) 

Rbpresentations  of  Agent— Lubimtt  or  Prin- 
cipal—Rights of  Third  Parties— Intoxicat- 
ing Liquors— Rboovbrt  of  Amount  Paid. 

1.  One  purchasing  property  from  an  agent, 
who  represents  it  to  be  his  own,  and  whose  pos- 
session is  lawful,  has  the  right  to  presume  that 
he  is  the  owner,  in  the  absence  of  reasonable 
ground  for  believing  otherwise;  and  dealings 
between  them  In  that  capacity  will  bind  the 
principal. 

2.  Although  Bev.  Code  1893,  p.  414,  J  15,  pro- 
vides that  ail  debts  contracted  for  liquor  sold 
in  quantities  less  than  half  a  gallon  are  not  col- 
lectible, the  amount  paid  on  such  debt  cannot 
be  recovered  back. 

Assumpsit  by  William  P.  McConnell  and  an- 
other against  John  D.  Connally  to  recover  the 
value  of  goods  sold  defendant  Verdict  for  de- 
fendant 

Tne  plaintiff  prayed  the  court  to  Instruct  the 
Jury  that  the  authority  of  the  agent  to  act  Is 
limited  by  the  Instructions  received  by  him 
from  his  principal,  or  which  he  is  held  out  to 
the  world  as  receiving,  and  as  to  the  necessity 
of  one  dealing  with  another  In  a  representative 
capacity  to  inquire  Into  his  authority  to  act  In 
such  capacity;  that  an  agent  has  no  right  to 
pledge  his  principal's  goods  for  his  own  debts; 
and  that  goods  having  been  delivered,  the 
party  holding  them  having  had  the  benefit  of 
them,  the  law  implies  a  promise  to  pay. 

The  defendant  prayed  the  court  to  charge  the 
Jury  as  follows:  "If  an  agent  sell  and  deliver 
personal  property  In  payment  of  debts  con- 
tracted by  himself,  In  his  own  name,  to  a  third 
party,  without  disclosing  his  agency,  the  right 
of  the  purchaser  cannot  be  disturbed  by  the 
principal  or  his  attaching  creditors.  Koch  v. 
Willi,  63  IH.  144;  Locke  v.  Lewis,  124  Mass. 


7;  Bank  v.  Plimpton,  17  Pick.  159;  Miller,  v. 
Sullivan,  39  Ohio  St  79-85.  Where  an  agent 
makes  a  contract  In  his  own  name,  the  name 
of  the  principal  not  being  disclosed,  the  defend- 
ant Is  entitled  to  be  placed  In  the  same  situa- 
tion In  all  respects  as  if  the  agent  had  been  the 
real  party  In  Interest,  or  the  principal  must 
take  therewith  all  the  attendant  burdens,  and 
subject  to  all  the  attendant  burdens,  and  sub- 
ject to  all  the  attendant  first  counterclaims  and 
defense,  of  the  other  contracting  party.  Traub 
v.  Milliken,  57  Me.  63;  Stoddard  v.  Ham,  129 
Mass.  383.  If  A.  sells  goods  to  B.,  who  sells 
them  to  0.,  the  fact  that  A.  supposed  he  was 
selling  the  goods  to  C.  through  B„  as  bis 
agent  and  would  not  have  sold  them  to  B.  on 
his  own  credit  will  not  entitle  A.'  to  maintain 
an  action  against  O.  for  the  conversion  of  the 
goods.  Stoddard  v.  Ham,  129  Mass.  383.  If 
the  purchaser  of  property  does  not  know  that 
he  is  dealing  with  an  agent  of  the  owner,  and 
has  not  good  reason  to  know  It  he  Is 'justified 
In  treating  the  agent  as  the  owner,  and  pay- 
ment of  the  purchase  price  to  him  will  be  a 
defense  to  an  action  by  the  owner  for  the 
amount  Wind-Mill  Co.  v.  Thorson,  46  Iowa, 
181.  If  the  jury  believe  that  J.  Yates  Evans 
was  acting  for  himself,  or  that  from  his  acts 
and  conduct  the  defendant  had  reason  to  sup- 
pose he  was  so  acting,  then  the  Jury  should  re- 
turn a  verdict  In  favor  of  the  defendant 
There  was  no  privity  of  contract  established 
between  the  plaintiff  and  defendant  and,  with- 
out such  privity,  the  possession  and  use  of  the 
property  will  not  support  an  Implied  assump- 
sit Ice  Co.  v.  Potter,  123  Mass.  28.  A  party 
has  the  right  to  select  and  determine  with 
whom  he  will  contract,  and  cannot  have  an- 
other person  thrust  upon  him.    Id." 


John  O.  Gray,  for  plaintiffs, 
for  defendant 


J.  Frank  Ball, 


SPRUANCB,  J.  (charging  Jury).  This  case 
comes  Into  this  court  upon  an  appeal  from  a 
Judgment  of  a  Justice  of  the  peace,  and  it  Is 
tried  here  as  If  the  action  had  originally  been 
brought  In  this  court.  The  only  part  of  the 
plaintiffs'  declaration  applicable  to  this  trans- 
action is  a  count  for  goods  sold  and  delivered, 
which  is  limited  by  the  bill  of  particulars  to  the 
goods  therein  mentioned,  vis.  one  bicycle  and 
two  other  articles,  for  which  556.40,  with  In- 
terest, is  claimed.  There  Is  considerable  con-x 
flict  of  testimony,  but  the  determination  of 
questions  of  fact  belongs  solely  to  you.  After 
carefully  considering  the  evidence,  you  are  to 
give  your  verdict  to  that  side  which  has,  In 
your  Judgment  the  preponderance  of  evidence. 
In  civil  causes  It  Is  not  necessary  that  the 
proof  be  beyond  a  reasonable  doubt  as  Is  re- 
quired in  criminal  cases.  The  determination 
of  the  law  of  the  case  belongs  exclusively  to 
the  court. 

It  Is  claimed  on  the  part  of  the  plaintiffs, 
who  are  bicycle  dealers,  that  this  bicycle  was 
Intrusted  to  one  J.  Yates  Evans  for  the  pur- 
pose of  exhibiting  It  to  the  defendant   but 
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without  authority  to  make  a  sale,  and  that 
Evans  was  merely  their  agent,  and  not  the 
owner  of  the  goods.  It  Is  claimed  on  the  part 
of  the  defendant  that  Evans  was  In  fact  the 
owner  of  the  goods,  but,  If  he  was  not  the 
owner,  that  he  sold  the  goods  to  the  defendant 
without  disclosing  the  fact  that  he  was  an 
agent,  and  that  the  claim  of  the  owner  Is  sub- 
ject to  all  the  defenses  which  could  have  been 
made  against  Evans  If  he  had  been  the  owner 
of  the  property.  Questions  between  principal 
and  agent  are  settled  by  very  different  rules  of 
law  from  those  which  are  applicable  to  ques- 
tions between  the  principal  and  the  vendee  of 
the  agent  An  agent  intrusted  with  the  pos- 
session of  property,  but  not  authorized  to  sell 
It,  violates  his  duty  to  his  principal  if  he  sells 
It;  and  an  agent  authorized  to  sell  Is  guilty  of 
fraud  against  his  principal  if  he  sells  the  prop- 
erty of  his  principal  for  the  payment  of  his 
own  debt  But,  on  the  other  hand,  If  a  person 
dealing  with  an  agent  does  not  know  or  have 
reasonable  ground  to  believe  that  he  is  an 
agent  he  is  put  in  the  same  position  as  If  the 
agent  was  the  real  owner.  It  Is  not  Incumbent 
upon  a  person  to  whom  one  comes  to  sell  an 
article,  without  any  Information  of  agency  or 
anything  to  raise  any  doubt  In  his  mind  as  to 
agency,  to  make  Inquiry.  He  has  a  right  to 
presume  that  the  person  who  deals  with  him, 
representing  the  property  to  be  his  own,  is  the 
owner.  The  rule,  of  course,  Is  different  where 
the  possession  of  the  vendor  Is  tortious;  but  In 
this  case  there  Is  no  claim  that  the  possession 
of  Evans  was  not  a  lawful  possession.  If  Ev- 
ans was  the  owner  of  the  property,  he  had  a 
right  to  sell  It  to  the  defendant,  on  such  terms 
as  they  might  agree  upon;  but  if  he  was  not 
the  owner,  and  was  only  the  agent  of  the  plaln- 
.  tiffs,  and  the  defendant  did  not  know,  and  had 
no  reasonable  ground  to  believe,  that  he  was 
an  agent  then  this  transaction  must  be  treated 
as  if  Evans  was  the  owner  of  the  property. 
The  law  upon  this  subject  Is  very  well  settled. 
In  Chit  Cont.  225,  It  Is  said:  "It  would  be 
unjust  to  permit  the  principal  to  Interfere  and 
sue  the  debtor  to  Ms  prejudice  In  those  in- 
stances in  which  the  debtor  had  Innocently, 
and  In  Ignorance  of  the  claim  of  the  principal, 
dealt  with  the  agent  he  being  a  factor,  upon 
the  supposition  that  he  was  the  principal,— a 
character  which  he  was  allowed  by  his  employ- 
er to  assume  by  having  the  possession  of  the 
goods,  or  being  Intrusted  with  the  indicia  of 
property  therein."  It  Is  not  disputed  that  the 
plaintiffs  intrusted  to  Evans,  not  only  the  pos- 
session of  the  property,  but  also  a  paper  pur- 
porting to  guaranty  him  as  to  the  quality  of 
the  bicycle. 

In  Story,  Ag.  {  419,  It  Is  said:  "If  the  agent 
has  sold  goods  In  his  own  name,  no  other  per- 
son being  known  as  principal,  and  the  agent 
agrees  at  the  time  of  sale  that  the  vendee 
might  set  off  against  the  price  a  debt  due  to 
him  by  the  agent,  that  set-off  will  be  as  good 
against  a  suit  brought  by  the  principal  as  it 
would  be  if  the  suit  was  brought  by  the  agent 
for  the  price."     In  Koch  v.  Willi,  63  111.  144, 


it  was  decided  "that  if  an  agent  sell  and  de- 
liver personal  property  in  payment  of  debts 
contracted  by  himself,  in  his  own  name,  to  a 
third  party,  without  disclosing  his  agency,  the 
right  of  the  purchaser  cannot  be  disturbed  by 
the  principal  or  his  attaching  creditors."  In 
Wind-Mill  Co.  v.  Thorson,  46  Iowa,  181,  it  was 
held  that  If  a  purchaser  of  goods  does  not 
know  that  he  is  dealing  with  an  agent,  and  hag 
not  good  reason  to  know  it,  he  is  justified  In 
treating  the  agent  as  owner,  and  payment  of 
the  purchase  price  to  him  will  be  a  defense  to 
an  action  by  the  owner.  Traub  v.  Mllliken, 
57  Me.  63,  reviews  the  leading  cases  on  the 
subject  and  holds  that  if  a  foreign  factor  sells 
merchandise  In  his  own  name,  without  disclos- 
ing his  principal,  and  receives  in  part  payment 
bis  own  check  and  the  balance  in  money,  the 
principal  cannot  recover  the  price  of  the  goods 
from  the  vendees  if  they  had  no  knowledge  of 
the  vendor's  representative  character.  In  Locke 
v.  Lewis,  124  Mass.  7,  the  court  say:  "All  the 
authorities  agree  that  when  a  person  Intrusted 
with  goods  as  agent  sells  them  to  one  who  has 
no  knowledge  that  he  is  agent,  but  Is  led  to 
believe  from  the  manner  in  which  he  has  been 
allowed  to  deal  with  the  goods  that  they  are 
his,  the  other  party  to  the  transaction  may  set 
off  against  the  principal  a  debt  of  the  agent" 

It  is  contended  for  the  plaintiffs  that  the  al- 
leged agreement  between  Evans  and  the  de- 
fendant that  part  of  the  price  of  the  property 
should  be  the  discharge  of  the  debt  of  Evans 
to  the  defendant  for  liquor  sold  In  quantities 
less  than  half  a  gallon,  was  void,  under  the  fol- 
lowing provisions  of  the  Revised  Code  of  1893 
(page  414,  ft  15):  "No  debt  contracted  for 
llqwir  sold  in  quantities  less  than  a  half  gal- 
lon under  the  provisions  of  this  act  shall  be 
collectible  either  in  court  or  before  a  justice 
of  the  peace."  This  is  not  an  action  to  recover 
a  debt  for  liquor  sold,  nor  an  offer  to  set  off 
such  a  debt  If  there  was  any  agreement  on 
the  subject,  it  was  that,  as  part  of  the  price  of 
the  properly,  the  debt  of  Evans  was  to  be  dis- 
charged. While  a  suit  for  such  a  debt  could 
not  be  maintained,  if  the  debt  has  been  paid 
or  otherwise  discharged  by  the  agreement  of 
the  parties,  we  do  not  allow  the  former  debtor 
to  recover  back  the  amount  of  the  debt.  We 
leave  the  parties  where  we  find  them.  We  are 
of  the  opinion  that  this  statute  has  no  applica- 
tion to  this  case. 

Verdict  for  defendant  below. 


(1  Pen.  116) 
STATE  v.  TEERNEY. 
(Court  of  General  Sessions  of  Delaware.    New- 
castle.   Dec.  4,  1897.) 
Husband  and  Wifb— Nonsupport— Exocsk. 
It  is  no  excuse  for  husband  for  nonsupport 
of  a  wife  that  she  is  unfaithful,  as  in  that 
case  he  has  his  remedy  of  divorce. 

Richard  Tlerney  was  prosecuted  for  non- 
support  of  his  wife  and  child.  Ordered  that 
defendant  pay  his  wife  78  per  month  for  ben- 
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eftt  of  herself  and  child,  and  fire  security 
In  sum  of  $500  therefor. 

The  defendant  was  arraigned  at  this  term 
on  a  charge  of  desertion  and  nonsupport 
preferred  by  his  wife.  Defendant  contend- 
ed that  ho  was  justified  in  refusing  to  sup- 
port or  live  with  his  wife,  because  he  had 
positive  proof  that  she  had  been  guilty  of 
adultery,  and  that,  If  he  gave  her  money  for 
the  support  of  the  child  she  would  squander 
It  In  drink;  that  he  was  willing  to  provide 
a  homo  for  the  child  with  his  mother,  who 
had  offered  to  take  it;  that  he  had  earned 
between  $5.25  and  $6  a  week;  that  he  had 
been  very  much  Interfered  with  in  his  work 
by  reason  of  his  wife's  having  him  arrested, 
and  that  on  that  account.  In  the  three  years 
that  ho  had  been  married,  he  had  only 
worked  about  nine  months;  that  his  fre- 
quent arrests  by  the  wife  on  the  charge  of 
nonsupport  had  resulted  In  his  being  unable 
to  secure  work;  and  that  he  was  at  present 
out  of  a  Job  for  that  reason.  He  offered  to 
prove  certain  facts  to  substantiate  his  charg- 
es against  his  wife.  The  deputy  attorney 
general  objected  to  such  proof  as  immaterial, 
contending  that  while  a  man  need  not  live 
with  his  wife  if  she  was  unfaithful,  and 
while  unfaithfulness  Is  a  legal  cause  for 
divorce,  yet  he  must  nevertheless  support  her 
until  he  is  legally  separated  from  her. 

Peter  I*  Cooper,  Jr.,  Dep.  Atty.  Gen.,  for 
the  State. 

SPRUANOB,  J.  If  the  wife'  of  the  de- 
fendant is  not  a  fit,  person  to  live  with,  and 
he  has  legal  grounds  for  leaving  her,  he  has 
bis  remedy.  He  can  apply  to  the  court  for 
relief;  but,  until  he  does  that,  she  Is  his  wife, 
and  he  Is  bound  to  support  her.  He  married 
her  for  weal  or  for  woe,  and  there  Is  only 
one  legal  way  in  which  he  can  be  relieved 
of  her  support,  and  that  is  by  obtaining  a 
divorce.  The  order  of  the  court  is  that  the 
defendant  pay  this  woman,  for  the  benefit  of 
herself  and  child,  the  sum  of  $8  per  month, 
the  first  payment  to  be  made  on  the  4th  day 
•f  January,  1898,  and  to  continue  thereafter, 
and  that  ho  give  security  in  the  sum  of  $500. 


(1  Pen.  117) 

STOECBXH  v.  GRAY. 

(Superior  Oonrt  of  Delaware.     Newcastle. 

Dec.  4,  1897.) 

Nora— Affidavit  or  Dsvshse. 

In  an  action  on  a  note  against  an  indorser, 

an  affidavit  of  defense  setting  up  that  "the  laid 

promissory  note  was  never  protested  according 

to  law,"  is  sufficient. 

Action  by  Johanna  Stoeckle  against  George 
W.  Gray  on  a  note.    Judgment  refused. 

The  affidavit  of  defense  filed  set  out  that 
"the  said  promissory  note  was  never  protest- 
ed according  to  law." 

Harry  Emmons,  for  plaintiff.  J.  Harvey 
Whlteman,  for  defendant. 


SPRUANCB,  J.  The  affidavit  and  copy  of 
the  cause  of  action  filed  by  the  plaintiff  show 
that  the  note  was  made  by  Mills  to  the  order 
of  Gray  and  Stoeckle,  and  by  them  Indorsed. 
Therefore  the  connection  of  Gray  with  the 
note  Is  shown  to  be  that  of  an  indorser.  He 
is  not  liable  unless  the  note  was  protested. 
In  his  affidavit  of  defense  he  states  that  he 
has  a  legal  defense,  and  that  the  note  was 
not  protested  according  to  law.  This  Is  suf- 
ficient. 

LORE,  O.  J.  (concurring).  If  it  was  not 
protested  according  to  law,  it  could  not  bind 
the  defendant  The  rule  is  that,  where  there 
Is  any  doubt,  we  never  give  judgment  We 
think  that  this  is  sufficient  to  carry  it  over. 
Judgment  refused. 

0  Pen-  88) 
EMMONS  v.  HOME  INS.  00. 
(Superior  Court  of  Delaware.    Newcastle.    Nov. 

24,  1897.) 
Assumpsit— Firk  Ivsdrancb  Poliot— Plbadino. 
When  plaintiff,  in  an  action  on  a  fire  insur- 
ance policy,  negatives  a  clause  therein  providing 
that  the  policy  shall  be  void  if  the  premises  re- 
main vacant  for  10  days,  the  plea  of  non  assump- 
sit by  defendant  raises  the  question  whether 
the  policy  was  avoided  under  such  clause,  and 
a  special  plea  alleging  the  vacancy,  and  the  pol- 
icy void  thereunder,  will  be  stricken  out  as  du- 
plicating the  general  plea. 

Assumpsit  by  Harry  Emmons  against  the 
Home  Insurance  'Company  on  a  policy  of  in- 
surance. Motion  to  strike  out  special  plea. 
Motion  sustained. 

The  policy  of  Insurance  was  for  $700, 
which  was  placed  upon  two  buildings  in 
South  Wilmington,  one  a  frame  dwelling 
house  and  the  other  a  stable.  There  was 
stamped  upon  the  policy  the  valuation  of 
$750,  in  bulk,  with  a  memorandum  attached 
to  the  policy,  signed  by  the  agent  of  the 
company,  that  the  structure  destroyed  for 
which  suit  was  brought  was  valued  at  $600, 
and  the  other  one  at  $100.  The  policy  was 
dated  May  26,  1895,  and  was  for  one  year. 
The  fire  by  which  the  dwelling  house  was 
destroyed  occurred  on  May  23,  1896,  three 
days  before  the  expiration  of  the  policy. 
The  pleas  were  as  follows:  "(1)  Non  assump- 
sit (2)  And,  for  a  further  plea  In  this  be- 
half, the  said  defendant,  by  Levi  C.  Bird,  its 
attorney,  comes  and  defends  the  wrong  and 
injury  when,"  etc.;  "and  says  that  the  plain- 
tiff ought  not  to  have  or  maintain  his  afore- 
said action  against  it  the  said  defendant 
because  it  says  that  In  and  by  the  policy  of 
Insurance  or  contract  between  the  said  plain- 
tiff and  the  said  defendant,  mentioned  and 
referred  .to  in  the  plaintiff's  declaration,  it  is 
expressly  provided  that  this  entire  policy, 
unless  otherwise  provided  by  agreement  in- 
dorsed hereon,  or  added  hereto,  shall  be  void 
*  *  *  if  a  building  herein  described, 
whether  Intended  for  occupancy  by  owner 
or  tenant,  be  or  become  vacant  or  unoccu- 
pied, and  so  remain  for  ten  days.'    And  the 
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defendant  avers  that  the  buildings  mention- 
ed and  referred  to  in  the  said  policy  of  in- 
surance between  the  said  plaintiff  and  the 
said  defendant,  though  intended  for  occu- 
pance  did,  daring  the  period  of  insurance 
mentioned  In  said  policy,  and  prior  to  the 
time  of  the  happening  of  the  Are  by  which 
the  said  buildings  were  burned,  become  va- 
cant and  nnoccupied,  and  so  remained  for 
ten  days  without  the  knowledge  or  consent 
of  the  said  defendant,  and  without  any 
agreement  to  permit  said  buildings  to  be  and 
remain  unoccupied  being  entered  into  be- 
tween the  said  plaintiff  and  the  said  defend- 
ant, or  indorsed  upon  or  added  to  said  policy 
of  Insurance,  by  reason  whereof  the  said 
policy  of  Insurance,  or  contract  between  the 
said  plaintiff  and  the  said  defendant,  be- 
came absolutely  void,  and  was  not  in  force 
at  the  time  of  the  happening  of  the  said  Are, 
and  this  the  said  defendant  is  ready  to  veri- 
fy. Wherefore  It  prays  judgment  if  the  said 
plaintiff  ought  to  have  or  maintain  his  afore- 
said action  thereof  against  it"-  Plaintiff's 
counsel  moved  to  strike  out  the  second  plea 
on  the  ground  that  It  amounted  to  the  gen- 
eral Issue,  which  was  already  pleaded,  and 
therefore  could  not  be  pleaded  specially. 

Anthony  Higgins,  for  plaintiff.  Levi  O. 
Bird  and  Andrew  E.  Sanborn,  for  defendant 

LORE,  C.  J.  It  was  an  act  of  special  cau- 
tion on  the  part  of  the  defendant  to  make 
this  special  plea,  but  it  will  be  noted  that 
the  plaintiff  Is  bound  to  aver  in  his  narr.  and 
negative  these  conditions,  and  he  has  so  nega- 
tived the  same.  The  general  issue  raises 
distinctly  that  specific  question,  and  your 
special  plea  only  duplicates  it.  And  we  are 
therefore  very  clear  that  it  ought  to  go  out 
and  that  you  can  prove  this  matter  under 
the  general  Issue.  There  is  no  doubt  about 
it  We  therefore  make  the  order  to  strike 
out  the  second  plea. 


(1  Pan.  86) 

CAVENDER  et  al.  v.  OA VENDER. 
(Superior  Court  of  Delaware.     Newcastle. 

Nov.  27,  1897.) 
Sheriff'*  8alb— Inquisition — Sufficiency. 
A  sheriff's  sale  will  be  set  aside  where  the 
inquisitors  were  not  sworn,  and  did  not  have  per- 
sonal knowledge  of  the  value  of  the  land,  or 
learn  It  from  sworn  witnesses  before  making 
return  that  the  rents  and  profits  would  be  in- 
sufficient to  pay  the  judgment  within  seven 
rears. 

Action  by  Theodore  L.  Cavender  and  oth- 
ers, to  the  use  of  Mary  E.  Voshell  and  oth- 
ers, against  Thomas  Cavender.  Plaintiffs  ob- 
tained a  judgment  and  had  defendant's  land 
sold  at  sheriff's  sale,  and  a  rule  was  issued 
to  show  cause  why  the  sale  should  not  be 
set  aside.    Rule  made  absolute. 

The  defendant  filed  several  exceptions  to  the 
validity  of  the  sheriff's  sale,  the  one  relied 
upon  being  as  follows:  "(2)  That  on  Septem- 
ber 27,  A.  D.  1897,  the  said  plaintiffs,  through 


their  attorney,  In  open  court  secured  a  rule 
of  inquisition  upon  the  lands  of  your  peti- 
tioner, said  rule  being  returnable  with  30 
days  from  the  day  of  issuing  the  same;  that 
under  the  said  rule  the  sheriff  aforesaid  ap 
pointed  John  F.  Campbell  and  Lewis  Dickey 
inquisitors;  that  neither  of  said  inquisitors 
was  personally  acquainted  with  the  land  de- 
scribed In  said  writ,  and,  without  taking  any 
evidence  as  to  the  value  of  the  rents  and 
profits  of  said  land,  and  without  taking  any 
evidence  as  to  the  amount  of  judgments 
against  your  deponent,  signed  and  made  their 
return  that  the  rents  and  profits  of  the  said 
land  would  not  be  sufficient  to  pay  the  said 
debt  in  said  writ  mentioned  within  the  period 
of  seven  years.  Tour  petitioner  therefore 
showeth  that  the  return  of  the  Inquisition  Is 
a  fraud  upon  your  petitioner,  and  is  wholly 
void."  The  two  Inquisitors  above  named 
were  called  to  the  witness  stand  by  Mr. 
Cooper,  and  testified  that  they  were  not  per- 
sonally acquainted  with  the  land  described 
in  the  writ  of  inquisition,  and,  without  tak- 
ing any  evidence  as  to  the  value  of  the  rents 
and  profits  of  said  land,  or  as  to  the  amount 
of  Judgments  against  the  defendant  and 
without  being  sworn,  they  merely  signed  the 
said  inquisition  as  a  matter  of  form,  relying 
simply  upon  certain  statements  made  by  the 
deputy  sheriff. 

\  Peter  L.  Cooper,  Jr.,  (or  the  rule.  Harry 
Emmons,  opposed 

LORE,  o;  J.  Let  the  rule  be  made  abso- 
lute. Inquisitors  must  have  personal  knowl- 
edge, or  they  must  Inquire,  as  to  the  value  of 
the  land,  from  sworn  witnesses,  and  they  must 
themselves  be  sworn. 


(1  Pen.  138) 

O'HARA  v.  REED. 
(Superior  Court  of  Delaware.     Newcastle. 

Dec  11,  1897.) 
Pleading — Bill  or  Particulars— Bcffioibxct. 
In  an  action  to  recover  for  goods  sold,  the 
bill  of  particulars  is  insufficient  to  give  defend- 
ant notice  of  the  claim  she  is  required  to  meet, 
which  describes  the  property  sold  at  several 
dates  as  "Mdse.,"  meaning  merchandise. 

Action  by  John  W.  Reed  against  Ella 
O'Hara.  Defendant  objects  to  the  bill  of 
particulars  as  Insufficient  Objection  sus- 
tained. 

The  plaintiff  filed  a  bill  of  particulars  In 
which  there  were  set  out  numerous  charges, 
on  sundry  dates,  for  "Mdse.,"  without  speci- 
fying the  nature,  character,  or  quantity  of 
the  merchandise. 

Herbert  H.  Ward,  for  plaintiff.  Waiter  EL 
Hayes,  for  defendant 

SPRUANCB,  J.  The  purpose  of  a  bin  of 
particulars  Is  to  give  to  the  defendant  rea- 
sonable notice  of  the  claim  he  Is  required  to 
meet    The  kill  of  particulars  in  this  case 
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shows  the  dates  and  prices  of,  the  alleged 
sales,  and  describes  the  property  sold  as 
"Mdse.,"  meaning  merchandise.  This  Is  not 
sufficient  The  defendant  Is  entitled  to  know 
with  reasonable  certainty  what  kind  of  mer- 
chandise is  claimed  to  have  been  sold  to  him. 
Under  this  paper  the  plaintiff  might  prove  a 
claim  for  meat,  dry  goods,  groceries,  or  any 
other  property  answering  the  general  de- 
scription of  merchandise.  Let  a  new  bill  of 
particulars  be  filed. 


(1  pen.  si) 

STATE  ▼.  RYAN. 
(Court  of  General  Sessions  of  Delaware.    New- 
castle.   Not.  18,  1807.) 

Bigamt  —  Evidence  —  Competency  of  Wife  to 
Tsstift. 
It  is  competent  for  the  alleged  first  wife 
of  defendant,  in  a  prosecution  for  bigamy,  to 
contradict  his  testimony,  made  to  justify  his  sec- 
ond marriage,  that  she  stated  she  had  a  former 
husband  living. 

Prosecution  against  Francis  H.  Ryan  for 
bigamy. 

Peter  L.  Cooper,  Jr.,  Dep.  Atty.  Gen.,  for 
the  State. 

At  this  term  the  defendant  was  Indicted 
for  bigamy.  At  the  trial  Mr.  Cooper  called 
Sadie  Ryan  to  the  witness  stand,  and  stated 
to  the  court  that  he  proposed— First,  to 
prove  by  her  that  she  was  the  legal  wife  of 
the  defendant;  and,  second,  certain  facts  to 
substantiate  the  charge  of  bigamy  against 
the  defendant 

LORE,  C.  J.  The  law  makes  a  wife  com- 
petent to  testify  against  the  husband  In  a 
civil  action,  but  not  In  a  criminal  action. 
It  is  hornbook  law  that  she  cannot  testify 
for  or  against  her  husband  In  a-  criminal 
case,  and  the  enabling  statute  in  this  state 
does  not  cover  it 

After  proving  by  Walter  Wltsll,  state  de- 
tective, certain  admissions  made  to  him  by 
the  defendant  as  to  his  legal  marriage  with 
Sadie  Ryan,  his  reasons  for  leaving  her,  and 
the  fact  that  he  had  subsequently  married 
another  woman  in  Wilmington;  and  by 
Deputy  Clerk  of  the  Peace  Janvier  that  he 
had  Issued  a  license  to  one  Francis  H.  Ryan, 
colored,  on  the  21st  day  of  August  1897, 
permitting  his  marriage  to  Annie  Bailey,— 
the  prisoner  was  allowed  to  take  the  stand 
in  his  own  behalf,  and  proceeded  to  give  a 
detailed  account  of  his  life  as  the  husband 
of  Sadie  Ryan,  stating,  among  other  things, 
that  she  had  told  him  that  he  was  not  her 
husband,  that  her  husband  was  still  living, 
and  would  kick  him  (the  defendant)  out  if 
she  desired  It 

Mr.  Cooper  here  asked  that  the  alleged 
wife,  Sadie  Ryan,  be  allowed  to  take  the 
stand  to  contradict  the  statement  of  the  de- 
fendant to  the  effect  that  she  (the  wife)  had 
told  him  that  she  had  a  husband  then  living, 


contending  this  was  an  exception  to  the  rule 
of  exclusion.   1  Oreenl.  Hv.  H  343.  844. 

LORE,  a  J.  A  majority  of  the  court  think 
that  this  testimony  ought  to  go  in.  But  we 
want  to  state  to  what  extent.  The  question 
as  to  whether  there  was  a  former  marriage 
or  not  whether  what  this  man  says  is  true 
or  not  Is  a  material  point  in  this  case.  It  is 
the  material  point  The  defendant  has  gone 
upon  the  stand  under  the  statute  of  this 
state.  He  has  testified  that  the  woman  to 
whom  it  is  alleged  he  was  first  married  stated 
to  him,  practically,  that  she  was  not  his  wife; 
that  she  had  a  former  husband  living,  who 
would  come .  there  and  kick  him  out  In 
the  breasts  of  those  two  people  alone  the 
knowledge  exists.  Now,  he  has  so  shown, 
and  to  contradict  him  upon  that  point  to 
show  that  she  made  no  such  statement  to 
him  as  to  a  former  marriage,  we  think,  is 
competent  testimony;  but  It  should  be  con- 
fined to  a  contradiction  of  the  statement  that 
she  had  a  former  husband  living  who  still 
occupied  the  relation  of  husband.  She  can- 
not prove  the  fact  of  her  divorce,  but  she  is 
confined  to  the  contradiction  of  the  state- 
ment made  by  the  defendant  as  before 
stated. 

LORD,  0.  J.  (charging  jury).  Francis  H. 
Ryan  is  charged  In  the  indictment  with  big- 
amy; that  is,  that  on  the  date  alleged  in 
the  Indictment  he,  then  having  a  wife  to 
whom  he  was  lawfully  married,  married  an- 
other woman.  If  you  believe,  from  the  testi- 
mony in  the  case,  that  he  was  lawfully  mar- 
ried to  his  alleged  first  wife,  and  that  he, 
being  so  lawfully  married,  married  another 
woman,  then  he  Is  guilty  of  this  offense. 
Where  a  person  sets  up  as  a  defense  that  his 
first  marriage  was  not  lawful  because  of  a 
former  husband,  that  defense  Is  for  him  to 
prove,  in  such  a  way  as  will  satisfy  you.  in 
your  judgment  as  reasonable  men,  that  the 
first  marriage  was  not  a  legal  and  proper 
one.  The  burden  of  proof  is  upon  him  to 
show  It  If  you  believe,  from  the  testimony 
on  the  part  of  the  state,  that  the  first  mar- 
riage was  a  legal  and  proper  one,  then  this 
second  marriage  would  be  unlawful,  and  he 
would  be  guilty  of  the  crime  charged  in  the 
indictment.  You  have  beard  the  testimony 
as  to  his  admissions,  etc.  The  facts  are  be- 
fore you,  and  It  Is  for  you  to  say,  from  the 
evidence,  whether  he  Is  guilty  or  not  guilty. 

Verdict  guilty. 


(1  Pen.  87) 

JOHNSON   et    al.    v.    WILMINGTON    ft   N. 

ELECTRIC  RY.  CO. 

(Superior  Court  of  Delaware.     Newcastle. 

Nov.  27, 1897.) 

Process— Return— Time— Amendment. 

1.  A  summons  returnable  in  term  cannot  be 
returned  in  vacation,  and  such  a  return  will  be 
set  aside. 
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2.  A  return'  made  in  vacation  may  be  amend- 
ed on  motion,  at  the  next  term,  where  the  pro- 
cess was  regularly  issued  and  served,  and 
jurisdiction  obtained  of  defendant,  before  judg- 
ment, and  the  rights  of  third  persons  had  not  in- 
tervened. 

Lore,  0.  J.,  dissenting. 

Action  by  Annie  R.  Johnson  and  Walter 
Johnson  against  the  Wilmington  &  New- 
castle Electric  Railway  Company.  A  rule 
was  obtained  by  defendant  against  plain- 
tiffs and  the  sheriff  to  set  aside  the  return 
of  the  summons.  Return  quashed,  with 
leave  to  plaintiffs  to  amend. 

The  defendant,  by  its  president,  filed  an 
affidavit  alleging,  among  other  things,  the 
following:  "That  on  the  11th  day  of  Sep- 
tember, A.  D.  1897,  Annie  R.  Johnson  and 
Walter  Johnson,  the  plaintiffs,  by  and 
through  their  counsel,  William  S.  Hilles, 
Esq.,  caused  a  summons  to  be  issued  out  of 
the  superior  court,  the  same  being  No.  80 
to  September  term,  A.  D.  1897,  against  the 
defendant,  and  made  returnable  to  the  Sep- 
tember term,  A.  D.  1897.  That  the  said 
writ  was  not  returned  to  the  September 
term,  as  therein  directed,  but  was  in  fact 
returned  on  or  about  October  18,  A.  D.  1897, 
more  than  two  weeks  after  said  September 
term  had  adjourned.  Your  petitioner  there- 
fore prays  a  rule  may  issue  against  Annie 
R.  Johnson  and  Walter  Johnson,  plaintiffs, 
and  William  R.  Flinn,  sheriff  of  Newcastle 
county,  for  them  to  appear,  and  show  cause, 
if  any  they  have,  why  the  said  return  should 
not  be  quashed,  and  stricken  from  the  rec- 
ord." 

Mr.  Hilles  asked  that  the  sheriff  be  al- 
lowed to  amend  his  return,  but  the  argu- 
ment on  the  rule,  being  a  preliminary  step, 
was  heard  first 

Mr.  Cooper,  having  appeared  specially  for 
the  purpose,  moved  that  the  sheriff's  return 
be  vacated,  upon  the  state  of  facts  dis- 
closed by  the  above  affidavit 

William  S.  Hilles,  for  plaintiffs.  Peter  L. 
Cooper,  Jr.,  for  defendant 

SPRUANCE,  J.  There  are  two  applica- 
tions in  this  case,  one  by  the  defendant  to 
set  aside  the  sheriff's  return,  and  another 
by  the  plaintiff  for  leave  for  the  sheriff  to 
amend  his  return.  The  facts  are  these:  A 
summons  was  issued  to  the  September  term, 
1897,  which  was  regularly  served.  The 
sheriff  did  not  make  his  return,  as  he  ought 
to  have  done,  at  the  September  term,  but 
waited  until  some  two  weeks  after  the  ad- 
journment of  the  court  before  doing  so.  The 
court  are  unanimously  of  the  opinion  that 
the  sheriff  had  no  right  to  make  the  return 
In  vacation,  and  we  order  that  it  be  set 
aside.  But  while  we  make  that  order,  a 
majority  of  the  court  will  entertain  a  mo- 
tion by  the  plaintiff  to  allow  the  sheriff  to 
make  his  return  now,  so  as  to  conform  to 
the  facts.  This  is  the  first  term  after  that . 
to  which  the  return  should  have  been  made; 
the  rights  of  no  third  parties  have  inter- 


vened; there  has  been  no  judgment;  and 
the  plaintiff  had  his  process  regularly  issued, 
and  the  sheriff  served  It  We  therefore  do 
not  think  that  the  plaintiff  should,  under 
the  circumstances  of  this  case,  lose  the  bene- 
fit of  his  process  and  of  its  service.  By  the 
service  of  the  writ  the  court  obtained  juris- 
diction of  the  defendant,  and  he  can  suffer 
no  injury  by  allowing  the  sheriff  to  do  now 
what  he  should  have  done  at  the  September 
term. 

Mr.  Hilles  stated  that  he  would  later 
have  the  sheriffs  return  In  proper  form  be- 
fore the  court  and  would  move  to  make 
the  return  in  that  form. 

Mr.  Cooper  then  entered  a  general  appear- 
ance. 

On  December  18th,  Mr.  Hilles,  on  behalf 
of  the  sheriff,  presented  a  petition  asking 
to  be  permitted  to  make  the  proper  return, 
upon  which  motion  the  court  made  the  fol- 
lowing order:  "And  now,  to  wit  this  18th 
day  of  December,  A.  D.  1897,  the  foregoing 
petition  being  read  and  considered,  it  Is  or- 
dered by  the  court  that  the  said  sheriff  be 
permitted  to  make  the  return  on  the  said 
writ  as  In  the  petition  mentioned  as  of  the 
September  term,  A.  D.  1897,  of  this  court" 

LORE,  C.  J.,  dissented  from  the  latter  de- 
cision. 

(1  Pen.  so) 
BALL  et  ai.  v.  KANE  et  al. 
(Superior  Court  of  Delaware.     Newcastle. 
.    Nov.  30,  1897.) 

Wills— Testamentary  Capacity — Use  of  Intox- 
icating Liquors-Evidence. 

1.  In  determining  the  capacity  of  a  testator 
to  make  a  will,  it  is  proper  to  show  his  habit  of 
drinking  intoxicating  liquors,  in  connection  with 
their  effect  on  his  mind  at  the  time  of  the  execu- 
tion of  the  will. 

2.  When  the  objection  to  a  will  is  that  long- 
continued  habits  of  intemperance  have  impaired 
the  mind  and  destroyed  the  memory  of  the  tes- 
tator, and  thereby  deprived  him  of  testamentary 
capacity,  it  must,  in  order  to  prevail,  be  of  such 
a  character  as  to  deprive  him  of  judgment  and 
reason  at  the  time  of  the  execution  of  the  will. 

3.  Where  the  capacity  to  execute  a  will  was 
contested  on  the  ground  of  mental  incapacity  of 
the  testator,  subject  to  undue  influence,  a  dec- 
laration by  testator,  two  days  after  making  the 
will,  that  "I  did  not  make  it;  Jimmie  and  the 
old  woman  made  it" — meaning  his  wife  and 
son,— is  competent  evidence  for  the  sole  purpose 
of  showing  the  mental  condition  of  testator. 

Spruance,  JM  dissenting. 

Issue  to  determine  whether  a  paper  was  the 
last  will  of  Michael  Kane. 

William  T.  Lynam,  for  propounders.  J. 
Frank  Ball  and  Herbert  H.  Ward,  for  cave- 
ators. 

At  the  trial,  counsel  for  the  caveators  ask- 
ed the  witness  William  B.  Carswell  if  he 
knew  Michael  Kane's  drinking  habits. 

LORE,  C.  J.  We  think  this  testimony  is 
admissible.  .  It  Is  the  effect  of  the  use  of  al- 
coholic liquors  upon  the  testator's  mind  that 
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the  caveators  seek  to  prove.  Whether  they 
prove  it  or  not  Is  another  matter.  But  it.  Is 
to  be  brought  down  and  connected  with  the 
time  of  the  making  of  the  will;  otherwise  It 
has  little  or  no  effect 

SPIttJANOE,  J.  Barring  any  nice  Inquiry 
as  to  whether  the  physician  knew  In  fact  the 
condition  of  the  man's  mind  at  the  time  the 
will  was  made,  about  which  there  is  some 
little  doubt,  yet  when  he  did  see  him  last, 
which  it  seems  would  be  not  very  far  from 
the  time  when  the  will  was  made,  his  testi- 
mony was  that  then  and  prior  to  that  time 
his  mind  was  In  a  weakened  state  and  im- 
paired, and,  In  his  opinion,  it  was  produced 
by  the  use  of  intoxicants.  So  that  the  pur- 
pose Is  not  to  prove  that  he  was  drunk  when 
he  made  this  will,  or  when  he  gave  the  in- 
structions, but  that  in  this  man's  life  there 
was  that  which  would  support  the  theory  or 
position  as  to  how  that  state  of  mind  came 
about,  to  wit,  by  the  use  or  abuse  of  the  use 
of  intoxicants.  I  think  the  testimony  Is 
competent.  Of  course,  I  would  not  let  that 
spread  over  too  much  time,  but  it  seems  to 
me  you  could  prove  that  to  be  his  habit  and 
the  degree  to  which  it  ran. 

The  witness  Michael  Moloney  was  asked 
by  the  counsel  for  the  caveators  what  conversa- 
tion, If  any,  he  had  with  Michael  Kane  with 
reference  to  his  will  two  or  three  days  after 
the  execution  of  the  same,  the  statement  of 
the  testator  sought  to  be  introduced  being  as 
follows:  "I  did  not  make  it;  Jlmmle  and 
the  old  woman  made  it" 

LORE,  C.  J.  We  understand  that  this  is 
an  offer  on  the  part  of  the  parties  resisting 
the  will  to  prove  that  the  testator  said,  short- 
ly after  making  the  will,  '1  did  not  make  It; 
Jlmmle  and  the  old  woman  made  It;"  that 
the  offer  of  the  testimony  is  not  to  prove 
the  fact  of  undue  Influence,  or  anything  that 
would  be  In  the  nature  of  a  revocation  of  the 
will,  but  to  show  the  mental  condition  of 
the  testator  at  the  time  of  making  the  will. 
After  a  careful  examination  of  the  authori- 
ties, and  considering  the  rule  or  the  principle 
underlying  the  question,  a  majority  of  the 
court  think  that  this  testimony  ought  to  be 
admitted.  The  line  seems  to  us  to  be  quite 
clearly  drawn  that  after  a  man  has  formal- 
ly made  his  will,— a  formal  written  instru- 
ment signed  and  executed  by  him,— he  may 
not  in  effect,  by  any  subsequent  conversa- 
tion, revoke  that  will,  nor  would  his  evi- 
dence in  any  way  be  admissible  in  order  to 
prove  any  fact  which  would  be  In  the  na- 
ture of  a  revocation.  But  where  a  declara- 
tion is  made  within  a  reasonable  time,  where 
one  ground  of  objection  to  the  will  Is  mental 
Incapacity,  subject  to  undue  influence,  the 
declaration,  made  shortly  after  the  making 
of  the  will,  that  "I  did  not  make  It;  Jimmie 
and  the  old  woman  made  it"— the  majority 
of  the  court  think  ought  to  go  to  the  jury 
for  what  it  Is  worth;    that  the  fact  that  a 


man  who  one  day  makes  a  formal  Instru- 
ment and  the  next  day  says  to  somebody  he 
did  not  do  it  ought  to  go  to  the  jury,  being 
so  nearly  connected  with  the  time,  in  order 
to  throw  light  upon  his  mental  condition  at 
the  time  of  the  making  of  the  will.  Jarman 
has  expressly  stated  that  "evidence  may  be 
given  of  the  state  of  the  testator's  mind  and 
of  his  bodily  health,  both  before  and  after 
the  time  when  the  will  was  made;  still, 
such  evidence  is  not  otherwise  to  be  regard- 
ed than  as  shedding  light  upon  the  condi- 
tion of  his  mind  at  that  time."  The  major- 
ity of  the  court  think  that  If  a  man  should 
make  such  declarations  a  little  time  after 
the'  making  of  the  will,  It  is  a  fact  which 
would  have  relation  to  the  mental  condition 
of  the  testator  at  the  time  of  making  the 
will;  that  it  throws  light  upon  his  mental 
condition  at  that  time,  and  it  goes  to  the 
jury  for  what  It  is  worth,  to  show  his  mental 
condition  at  that  time.  We  think  that  prob- 
ably the  position  taken  has  grown  out  of  the 
fact  that  the  court  has,  in  some  cases,  en- 
deavored to  relieve  against  the  particular 
hardship,  and  has  not  followed  the  broad 
rule  that  where  the  declaration  has  been 
made  within  a  reasonable  time,  it  is  admissi- 
ble to  throw  light  upon  the  mental  condition 
at  the  time  of  making  the  will,  and  that  it 
ought  to  go  to  the  jury  for  what  It  Is  worth, 
to  show  whether  at  the  time  of  making  the 
will  the  man's  mind  was  Impaired  and  sus- 
ceptible to  undue  influence. 

BOYCE,  7.  I,  too,  regret  that  the  court 
are  divided  upon  a  question  of  such  impor- 
tance as  the  one  now  presented  for  our  con- 
sideration and  determination.  If  it  were 
now  sought  to  Introduce  hi  evidence  the 
simple,  bald,  and  naked  declarations  of  the 
testator  (independently  as  It  were),  made 
subsequently  to  the  execution  of  the  paper 
writing  purporting  to  be  his  last  will  and 
testament  and  without  any  evidence  previ- 
ously offered,  showing  or  attempting  to  show 
either  insanity  or  imbecility  of  mind  of  the 
testator,  and  for  the  purpose  of  working  a 
revocation  of  the  testator's  will,  or  to  at- 
tack Its  validity  on  the  ground  of  duress  or 
undue  Influence,  then  the  court  agree  that 
such  declarations  should  not  be  admitted  In 
evidence.  We  understand  that  the  counsel 
seeking  the  admission  of  this  testimony  him- 
self admits  that  any  such  declarations  are 
not  evidence  to  go  to  the  jury  for  the  purpose 
of  attacking  the  validity  of  the  will.  They 
are  admitted  for  another  purpose,  which  I 
will  now  attempt  to  show.  In  cases  of  this 
character,  where  testimony  has  been  offered, 
as  In  this  case,  to  show  a  want  of  testamen- 
tary capacity  of  the  testator,  the  sufficiency 
of  which  Is,  of  course,  for  the  jury  to  deter- 
mine, it  does  seem,  from  well-considered 
cases,  founded  upon  sound  reasoning  and 
Judgment  that  subsequent  declarations  of  the 
testator,  made  near  the  time  of  making  his 
will  (the  declarations  Bought  to  be  offered  in 
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this  case  were  made,  we  are  Informed,  with- 
in two  or  three  days  thereafter),  may  be 
given  in  evidence  to  throw  light  upon  the 
testamentary  capacity  of  the  testator,  and 
to  aid  the  Jury  In  determining  the  mental 
condition  of  the  testator,  and  for  this  pur- 
pose only.  The  admission  of  this  testimony 
Is  not  sought,  as  we  understand,  nor  do  a 
majority  of  the  court  allow  it  to  go  to  the 
jury,  as  evidence  of  the  fact  of  a  revocation 
of  the  will,  or  of  duress,  or  of  undue  in- 
fluence, or  of  anything  else  as  a  fact,  attack- 
ing the  validity  of  the  will.  But  we  admit 
It  as  any  other  evidence  which,  in  the  proper 
discretion  of  the  court,  may  be  admitted 
when  offered  affecting  the  mental  condi- 
tion of  the  testator,  and,  as  I  have  said, 
for  the  purpose  of  throwing  light  upon  the 
real  mental  condition  of  the  testator.  The 
case  in  11  N.  Y.  160  (Waterman  v.  Whit- 
ney), as  well  as  the  case  of  Reynolds  v. 
Adams,  90  HI.  146,  leaves  very  little  room 
for  doubt  as  to  the  admissibility  of  the  tes- 
timony. They  are  well-considered  cases, 
and  they  satisfy  my  mind  that  this  testi- 
mony should  be  allowed  to  go  to  the  Jury 
for  the  purpose  already  stated.  In  the  last- 
mentioned  case,  and  on  page  148,  It  is  said: 
"Much  of  the  difficulty,  however  [meaning 
In  cases  of  this  character],  had  arisen  from 
the  omission  to  distinguish  with  sufficient 
clearness  between  the  different  objects  for 
which  the  declarations  of  the  testator  may 
be  offered  In  evidence  in  cases  involving  the 
validity  of  their  wills."  And  a  distinction 
is  shown  between  offering  the  testimony  for 
the  purpose  of  a  revocation  of  the  will,  or  to 
Impeach  the  validity  thereof  for  duress  or 
undue  Influence,  and  offering  It  to  show  the 
mental  capacity  of  the  testator.  Indeed, 
after  a  careful  examination  of  the  authori- 
ties, the  court  said:  "The  rule  deduclble 
from  the  cases  on  this  subject  is  that  while 
the  declarations  of  a  testator  are  not  admissi- 
ble to  show  an  express  revocation  of  his  will, 
or  the  fact  It  was  executed  under  duress  or 
from  undue  Influence,  they  may  nevertheless 
be  proved  and  used  to  show  his  mental  con- 
dltidn  at  the  time  of  the  execution  of  the 
will,  qr  so  near  the  time  the  same  state  of 
affairs  must  have  existed."  In  McTaggart 
r.  Thompson,  14  Pa.  St  149,  "It  was  distinct- 
ly ruled  that  declarations  of  a  testator, 
though  made  after  the  execution  of  the  will, 
are  admissible  in  such  cases  as  evidence  of 
imbecility  of  mind."  I  think  the  testimony 
should  be  admitted. 

SPRUANOB,  J.  (dissenting).  I  regret  that 
1  am  not  able  to  agree  with  a  majority  of 
the  court  in  the  admission  of  this  testimony. 
This  is  a  question  of  first  impression  in  Del- 
aware. It  has  been  considered  in  other 
courts,  and  the  decisions  are  conflicting.  It 
Is  admitted  that  testimony  of  this  character 
is  never  admissible  for  the  purpose  of  prov- 
ing the  fact  of  undue  influence.  When  tes- 
timony of  this  kind  has  been  admitted,  it 


has  been  on  the  ground  that  It  showed,  or 
tended  to  show,  the  mental  condition  of  the 
testator  at  the  time  he  made  the  instrument 
Where  the  alleged  character  of  the  mental 
disorder  is  of  a  continuing  character,  light 
as  to  the  testator's  mind  when  he  made  the 
Instrument  Is  often  given  by  testimony  as 
to  his  mental  condition  before  and  after 
making  the  Instrument  That  Is  the  only 
justification  of  the  introduction  of  such  tes- 
timony. The  testimony  objected  to  is  the 
following  conversation  with  Kane  a  few 
days  after  the  execution  of  his  alleged  will: 
"One  night  he  and  I  were  In  the  house  get- 
ting our  supper,  and  he  said  to  me,  'Let's 
go  down  as  far  as  Holland's  and  get  a  glass 
of  beer.'  I  said,  'All  right;'  and  we  walked 
down  through  the  yard,  and  after  we  got 
to  the  front  pavement  he  said  to  me,  'My 
will  Is  made.'  I  said,  'Is  that  so?'  He  said, 
'Yes;'  and  he  said,  'I  didn't  make  it;  Jim- 
mie  and  the  old  woman  made  it'  "  "That  Is 
all  that  passed  between  me  and  him.  That 
Is  just  what  he  said,— "Jimmle  and  the  old 
woman  made  it' "  In  other  words,  it  was 
wholly  a  declaration  by  the  testator  that  the 
will  which  he  had  made  was  made  by  the 
influence  of  his  wife  and  son.  There  was 
no  failure  to  recollect  what  the  will  con- 
tained; no  statement  of  anything  from 
which  any  inference  could  be  drawn  as  to 
bis  mental  condition;  but  simply  a  naked 
and  bald  statement  that  the  will  was  really 
made  by  them,— meaning  by  their  influence. 
As  before  stated,  it  is  agreed  that  this  tes- 
timony cannot  be  admitted  to  prove  the 
fact  of  undue  Influence,  but  It  Is  insisted 
that  It  may  be  admitted  to  prove  mental  In- 
capacity when  the  will  was  made.  To  ray 
mind,  it  neither  proves  it  nor  approximates 
towards  the  proof  of  it  and  that  to  admit 
it  would  be  to  resort  to  a  mere  subterfuge 
to  get  before  the  Jury  a  statement  to  pro- 
duce an  effect  which  the  law  says  cannot 
be  produced  by  such  testimony.  Upon  ex- 
amination of  the  cases  cited  in  support  of 
the  admission  of  this  testimony,  it  will  be 
found  that  a  number  of  them  were  cases 
in  which  the  declarations  of  the  testator, 
that  he  had  made  the  will  under  undue  in- 
fluence, were  accompanied  by  other  state- 
ments which  clearly  Indicated  unsoundness 
of  mind.  Under  such  circumstances,  it  was 
clearly  proper  to  admit  the  whole  of  the  con- 
versation. Waterman  v.  Whitney,  11  N.  Y. 
157,  and  In  re  Clark,  40  Hun,  237,  were  cases 
of  this  character.  In  addition  to  the  state- 
ments of  the  testators  as  to  undue  influence, 
there  were  statements  as  to  what  the  wills 
contained  which  were  not  there,  showing 
that  they  were  hot  capable  of  remembering 
what  was  in  the  wills.  In  McTaggart  v. 
Thompson,  14  Pa.  St  151,  the  testator  told 
what  disposition  of  his  property  was  made 
by  his  will,  and  said  that  he  had  ruined  bis 
family  and  had  been  Imposed  upon  by  cer- 
tain persons.  The  court,  commenting  on 
this,  said,  In  effect  that  a  man  must  be 


Digitized  by 


Google 


Del.) 


BALL  v.  XAltfE. 


781 


oat  of  blB  mind  who  would  say  that  by 
making  a  will  he  had  ruined  his  family,  as 
any  one  of  sound  mind  would  know  that  the 
evil  might  be  remedied  by  destroying  the  In- 
strument. If  the.  statement  of  the  testator 
after  the  making  of  the  will  does  not  throw 
light  on  his  mental  capacity  when  the  will 
was  made,  it  ought  to  be  rejected.  Among 
the  cases  which  support  this  view  is  that 
of  Jackson  v.  Knlffln,  2  Johns.  30.  In  that 
case  the  testator  was  an  aged  man,  over 
80  years  old.  The  plaintiff  called  several 
witnesses  to  prove  that  the  will  was  ob- 
tained by  duress.  It  appeared  that  the  tes- 
tator was  possessed  of  considerable  real  and 
personal  property.  He  uniformly,  and  in  the' 
most  earnest  manner,  declared  the  instru- 
ment was  not  his  will,  and  that  he  had  been 
forced  to  execute  it  or  he  would  have  been 
murdered  if  he  had  not,  and  called  upon 
those  present  to  bear  witness  that  said  in- 
strument was  not  his  will,  that  it  had  been 
extorted  from  him  through  fear  of  being 
murdered,  and  that  his  desire  was  to  make 
equal  distribution  among  his  children,  etc. 
All  of  this  was  rejected  by  the  court  The 
testimony  objected  to  In  this  case  cannot  be 
admitted  for  the  purpose  of  proving  undue 
Influence,  and  that  1b  all  there  Is  of  It; '  and 
It  does  not  tend  in  'any  degree  to  prove  the 
mental  capacity  of  the  testator  either  at 
the  time  he  made  the  declarations  or  at  the 
time  he  made  the  will.  I  am  therefore 
very  clearly  of  the  opinion  that  It  would  be 
safer  for  us  to  adhere  to  the  ancient  rule, 
which  excludes  such  testimony!' 

Propoundera'  Prayers. 

The  propoundera  prayed  the  court  to 
charge  the  jury  as  follows: 

First  What  constitutes  a  sound  disposing 
mind  and  memory  In  contemplation  of  law. 
If  the  testator  is  able  to  understand  that  he 
Is  disposing  of  bis  estate  by  his  will,  and 
to  whom  he  Is  disposing  of  it  however  weak 
his  Intellect  may  be,  he  is  able  and  compe; 
tent  to  make  a  valid  will.  In  a  word,  were 
his  mind  and  memory  sufficiently  sound  to 
enable  him  to  know  and  understand  the 
business  in  which  he  was  engaged  at  the 
time  when  he  executed  his  will?  Jamison 
v.  Jamison,  3  Houst  122;  Lodge  v.  Lodge, 
2  Houst  423;  Sutton  v.  Sutton,  5  Har.  459; 
Duffleld  v.  Morris'  Ex'r,  2  Har.  375;  Eth- 
rldge  v.  Bennett's  Ex'rs,  1  Del.  Term  Rep. 
15,  39  Afl.  — J  Cordrey  v.  Cordrey,  1  Houst 
273. 

Second.  The  presumption  of  law  is  in  favor 
of  the  capacity  of  the  testator  to  make  a 
will.  The  burden  of  showing  want  of  ca- 
pacity rests  on  those  who  oppose  the  will, 
and  it  Is  Incumbent  on  them  to  show  such 
incapacity  by  satisfactory  proof.  Cordrey  v. 
Cordrey,  1  Houst  269;  Lodge  v.  Lodge,  2 
Houst  418. 

Third.  The  jury,  in  determining  the  ques- 
tion of  capacity,  must  look  to  the  time  when 
the  Will  was  executed!  to  ascertain  the  state 


and  condition  of  the  testator's  mind!  If  be 
has  sufficient  capacity  at  that  particular 
time,  his  prior,  or  subsequent  incapacity 
amounts  to  nothing,  and  the  will  must  stand. 
Jamison  v.  Jamison,  3  Houst  123;  Lodge  v. 
Lodge,  2  Houst.  423. 

Fourth.  The  testimony  of  the  subscribing 
witnesses,  and  their  opinion  as  to  the  sound- 
ness.or  unsoundness  of  the  testator's  mind  at 
the  time  of  making  the  will,  is  entitled  to 
great  weight  with  the  jury.  Ethridge  v. 
Bennett's  Ex'rs,  1  Del.  Term  Rep.  21,  31  AtL 
813;  Jamison  v.  Jamison,  3  Houst.  121. 

Fifth.  As  to  the  question  of  undue  Influ- 
ence, it  must  be  such  Influence  as  amounts 
to  force  and  coercion,  destroying  free  agen- 
cy,—such  an  influence  as  would  permit  an- 
other to  substitute  his  will  for  the  will  of 
the  testator.  Duffleld  v.  Morris'  Ex'r,  2 
Har.  384;  Sutt6n  v.  Sutton,  5  Har.  461} 
Lodge  v.  Lodge,  2  Houst  424. 

Sixth.  An  Influence  which  is  acquired  by 
persuasion,  or  by  affection  or  attachment  or 
the  desire  of  gratifying  the  wishes  of  an- 
other, Is  not  sufficient  to  vitiate  the  wilL 
Duffleld  v.  Morris'  Ex'r,  2  Har.  384;  Sutton 
v.  Sutton,  5  Har.  461;  Lodge  v.  Lodge,  2 
Houst  424. 

Seventh.  The  fact  that  the  widow  or  son 
or  any  other  of  the  beneficiaries  named  In 
the  will  was  present  at  the  time  of  the  execu- 
tion of  the  will  does  not  throw  suspicion  on 
the  will.  Ethridge  v.  Bennett's  ExTs,  0 
Houst  304,  81  AU.  818. 

Eighth.  To  aVoid  a  will  on  the  ground  of 
Intoxication,  It  must  be  proven  that  the  tes- 
tator was  intoxicated  at  the  very  time  of 
the  execution  of  the  will.  Pierce  v.  Pierce, 
38  Mich.  412;  Duffleld  v.  Morris'  Ex'r,  2 
Har.  384. 

Ninth!  The  form  of  Insanity  produced  by 
long-continued  habits  of  intemperance  is 
either  delirium  tremens,  or  such  a  state  of 
fixed  and  permanent  insanity  that  would  be 
evident  at  once  to  every  one  with  whom  the 
party  came  In  contact  This  must  exist  to 
such  an  extent  as  to  exclude  thought  and 
judgment  at  the  very  time  the  will  was  exe- 
cuted.   Duffleld  v.  Morris'  Ex'r,  2  Har.  384. 

Tenth.  That  the  testator  had  a  perfect 
right  to  dispose  of  bis  property  as  be  thought 
best 

Caveators'  Prayers. 

Counsel  for  the  opponents  of  the  will  sub- 
mitted the  following  prayers: 

First.  Long-continued  habits'  of  lntempeiv 
ance  may  gradually  Impair  the  mind  and  de- 
stroy the  memory  and  other  faculties,  so  as 
to  produce  insanity.  A  testator  cannot  have 
testamentary  capacity  whose  mind  has  be-, 
come  so  impaired  from  habitual  drunkenness 
as  to  be  deprived  of  judgment  and  reason. 
Duffleld  v.  Morris*  Ex'r,  2  Har.  383;  25  Am. 
&  Eng,  Enc.  Law!  991,  992;  In  re  Cochran's 
Will,  1  T.  B.  Mon.  263. 

Second.  Where  the  mind  of  the  testator  Is, 
at  the  time  of  the  execution  of  his  will,  en- 
feebled from  any  cause  whatever,  less  evl- 
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dence  will  be  required  to  invalidate  such 
will  on  the  ground  of  undue  influence  than 
in  the  case  of  a  testator  possessing  an  un- 
impaired intellect;  and  the  feebler  the  mind 
of  the  testator,  no  matter  from  what  cause, 
from  sickness  or  otherwise,  the  less  evidence 
will  be  required  to  invalidate  his  will  upon 
the  ground  of  undue  influence.  Reynolds  v. 
Adams,  90  111.  149;  Bates  v.  Bates,  27  Iowa, 
115, 116;  Clark  v.  Fisher,  1  Paige,  176;  Sut- 
ton v.  Sutton,  4  Har.  461,  46k 

Third.  In  the  case  of  a  weak  or  weakened 
mind,  the  degree  of  influence  necessary  to 
invalidate  a  will  need  be  only  such  as  is  ade- 
quate to  control  the  testator's  free  agency, 
and  to  prevent  him  from  doing  as  he  pleases 
with  his  property.  Bedf.  Wills,  p.  516,  pars. 
18,  19;  Chandler  v.  Ferris,  1  Har.  464. 

Fourth.  In  determining  the  issue  presented 
to  the  jury  in  this  case,  they  have  the  right 
to  consider  the  circumstances  and  condition 
of  the  testator's  family  and  property,  and 
the  claims  of  particular  individuals  upon  the 
bounty  of  the  testator,  based  upon  the  love 
and  affection  of  the  testator  towards  them. 
The  jury  have  also  the  right  to  consider 
the  reasonableness  or  unreasonableness  of 
the  provisions  of  the  will  in  the  light  of  the 
evidence  upon  those  points.  And  where  the 
will  Is  unreasonable  in  its  provisions,  and 
inconsistent  with  the  duties  of.  the  testator, 
with  reference  to  his  property  and  family, 
this,  of  Itself,  imposes  upon  those  claiming 
under  the  will  the  necessity  of  giving  some 
reasonable  explanation  of  the  unnatural 
character  of  the  will,  or,  at  least,  of  showing 
that  Its  character  is  not  the  offspring  of 
mental  defect,  obliquity,  or  perversion.  Pat- 
terson v.  Patterson,  6  Serg.  &  R.  55;  Clark 
v.  Fisher,  1  Paige,  176;  1  Redf.  Wills,  pp.  515, 
516,  par.  14;  Duffleld  v.  Morris'  Ez'r,  2 
Har.  381,  382;  Sutton  v.  Sutton,  5  Har.  462; 
Hall  v.  Dougherty,  5  Houst  450. 

Fifth.  If  the  jury  believe  from  the  evi- 
dence that  the  mind  and  memory  of  Michael 
Kane  had,  by  the  long-continued  and  ex- 
cessive use  of  Intoxicants,  from  successive 
attacks  of  delirium  tremens  induced  by  such 
use  of  intoxicants,  and  by  the  fall  and  in- 
jury to  his  head  shortly  before  he  made  his 
will,  or  from  any  of  said  causes,  become, 
at  the  time  he  executed  the  will  in  question, 
so  weakened,  impaired,  and  deranged  that 
he  was  deprived  of  the  necessary  reason, 
recollection,  and  judgment  to  alspose  of  his 
property  by  will,  in  accordance  with  his  own 
volition,  affections,  and  desires,  then  the 
jury  should  set  aside  this  will. 

Sixth.  If  the  jury  believe  from  the  evi- 
dence that  the  mind  and  memory  of  Michael 
-Kane  had,  by  the  long-continued  and  excess- 
ive use  of  intoxicants,  from  the  successive 
attacks  of  delirium  tremens  induced  by  such 
use  of  intoxicants,  and  by  the  fall  and  in- 
jury to  his  head  shortly  before  he  made  his 
will,  or  from  any  of  such  or  other  causes, 
become,  at  the  time  he  executed  the  will  in 
question,  so  weakened,  impaired,  or  deran- 


ged, and  so  devoid  of  reason,  recollection,  or 
judgment,  that  he  was  Incapable  of  with- 
standing suggestions  or  Influences  adverse  to 
his  real  desires,  will,  and  intentions  as  to 
the  disposition  of  his  property  by  such  testa- 
ment, and  that  there  were  in  fact  such  sug- 
gestions or  Influences  which  prevented  him 
from  so  disposing  of  his  property  by  his  will 
in  accordance  with  his  own  volition,  affec- 
tions, and  desires,  then  the  jury  should  set 
aside  this  will. 

LORE,  C.  J.  (charging  jury).  The  question 
for  you  to  determine  is  whether  the  paper 
writing  bearing  date  February  12,  1892,  pur- 
porting to  be  the  last  will  and  testament  of 
Michael  Kane,  deceased,  is  or  is  not  his 
last  will  and  testament.  The  statutes  of  this 
state  on  the  9th  of  April,  1873,  enabled  any 
person  of  the  age  of  twenty-one  years  or  up- 
wards, of  sound  and  disposing  mind  and 
memory,  married  women  excepted,  to  make 
a  will  as  well  of  real  as  of  personal  estate. 
By  act  of  April  9,  1893,  It  was  provided 
that  any  married  woman  of  the  age  of  21 
years  and  upwards  may  dispose  of  her  prop- 
erty, both  real  and  personal,  by  will.  So 
that  on  the  12th  day  of  February,  1892,  the 
date  of  this  will,  any  person  of  the  age  of  21 
years  or  upward,  of  sound  and  disposing 
mind  and  memory,  had  a  right  to  make  a 
will.  It  is  conceded  in  this  case  that  the 
formal  execution  of  this  paper  writing  was 
had  according  to  law;  but  it  is  claimed  by 
those  opposing  the  will  that  Michael  Kane, 
the  testator,  at  the  time  of  the  execution  of 
this  paper,  was  not  of  sound  and  disposing 
mind  and  memory;  that  by  reason  of  the 
excessive  use  of  intoxicating  liquors  for 
many  years  before  that  date,  and  also  from 
a  severe  injury  received  by  him  in  a  fall 
down  the  stairway  of  his  residence,  shortly 
before  the  date  of  the  will,  his  mind  was  so 
impaired  that  he  was  Incapable  of  making 
a  will;  and  that  in  addition  thereto  he  was 
unduly  Influenced  by  his  wife  and  his  son 
James  H.  Kane  in  the  distribution  of  his 
property  by  that  will.  What  constitutes  a 
sound  and  disposing  mind  and  memory  In 
a  testator  has  been  very  clearly  stated  in 
the  decisions  of  our  courts.  In  Chandler  v. 
Ferris,  1  Har.  454,  the  court  say:  "When 
the  testator  was  capable  of  exercising 
thought  und  judgment  and  reflection,  If  he 
knew  what  he  was  about,  and  had  memory 
and  judgment,"  he  had  testable  capacity. 
In  Duffleld  v.  Morris'  Ex*r,  2  Har.  375,  the 
court  say:  "A  sound  mind  is  one  wholly 
free  from  delusion,  all  the  Intellectual  facul- 
ties existing  in  a  certain  degree  of  vigor  and 
harmony,  the  propensities,  affections,  and 
passions  being  under  subordination  to  the 
will  and  judgment,  the  latter  being  the  con- 
trolling power,  with  a  just  perception  of  the 
natural  connection  or  repugnancy  of  Ideas. 
Weak  minds  again  only  differ  from  strong 
ones  in  the  extent  and  power  of  their  facul- 
ties; but  unless  they  betray  symptoms  of  a 
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total  loss  of  understanding,  or  of  idiocy  or 
of  delusion,  they  cannot  properly  be  consid- 
ered unsound.  A  perfect  capacity  is  usually 
tested  by  this:  that  the  Individual  talks  and 
discourses  rationally  and  sensibly,  and  is 
fully  capable  of  any  rational  act  requiring 
thought,  judgment,  and  reflection.  This  is 
the  standard  of  a  perfect  capacity.  But  the 
question  is  not  bow  well  a  man  can  talk  or 
reason,  or  with  how  much  judgment  he  can 
act,  or  with  how  great  propriety  and  sense 
be  can  act;  it  is  only,  has  he  mind  and 
reason?  Can  he  talk  rationally  and  sensi- 
bly? Or  has  he  thought,  judgment,  and  re- 
flection? Weakness  of  mind  may  exist  in 
many  different  degrees  without  making  a 
man  Intestable.  Courts  will  not  measure  the 
extent  of  people's  understandings  or  capaci- 
ties if  a  man  be  legally  compos  mentis.  Be 
he  wise  or  unwise,  he  is  the  disposer  of  his 
own  property,  and  his  will  stands  as  the 
reason  for  his  action."  In  Sutton  v.  Sutton, 
5  Har.  469,  the  court  say  testable  capacity 
amounts  "to  nothing  more  than  a  knowledge 
of  what  he  was  about  when  he  made  the 
will,  and  how  he  was  disposing  of  his  prop- 
erty and  the  purpose  so  to  do  it."  In  the 
Lodge  Will  Case,  2  Houst.  418,  the  language 
of  the  court  Is:  "If  the  testator  at  the  time 
of  executing  the  will  was  capable  of  exer- 
cising thought,  reflection,  and  judgment, 
knew  what  he  was  doing,  and  how  he  was 
disposing  of  his  property,  and  had  sufficient 
memory  and  understanding  to  comprehend 
the  nature  and  character  of  the  transaction, 
he  was  capable  of  making  a  will.  Mere 
weakness  of  mind  or  partial  imbecility  from 
'disease  of  the  body  or  from  age  will  not  ren- 
der a  person  incapable  of  making  a  will." 
In  the  Jamison  Will  Case,'  S  Houst  108,  the 
court  say  of  the  testator:  "If  he  is  able  to 
understand  that  he  Is  disposing  of  his  estate 
by  will,  and  to  whom  he  is  disposing  of  it, 
however  weak  his  intellect  may  be,  he  is 
able  and  competent  to  make  a  will."  Such, 
gentlemen,  Is  testable  capacity  as  defined  in 
our  reports.  "Every  person  is  presumed  In 
law  to  be  of  sound  mind  until  the  contrary 
is  shown,  and  the  burden  of  showing  an  un- 
sound mind  in  the  testator  rests  on  the  party 
contesting  the  validity  of  the  will,  and  the 
testimony  must  relate  to  the  time  of  its  exe- 
cution." Lodge's  Will,  2  Houst  418.  If, 
however,  insanity  is  once  clearly  established, 
the  burden  shifts,  and  it  devolves  upon  those 
supporting  the  will  to  show  that  Insanity  did 
not  exist  at  the  time  the  will  was  made. 
The  burden,  however,  does  not  shift  until 
insanity  is  so  established  to  your  satisfac- 
tion by  a  preponderance  of  evidence.  In 
determining  the  question  of  capacity,  you 
must  direct  your  minds  to  the  precise  time  of 
the  execution  of  the  will.  In  cases  like  this, 
courts  have  been  liberal  in  admitting  testi- 
mony as  to  the  physical  and  mental  condi- 
tion of  the  testator,  both  before  and  after 
the  time  of  the  execution  of  the  will;  but 
such  testimony  is  admitted  only  for  the  pur- 


pose of  enlightening  your  minds,  so  that 
you  may  have  the  environments  of  his  life, 
and  be  able  to  concentrate  your  judgment 
upon  that  critical  moment  and  to  say  in  that 
concentrated  light  whether,  at  the  precise 
time  of  the  making  of  the  will,  he  was  of 
sound  and  disposing  mind  and  memory.  If 
he  was,  then  It  is  a  matter  of  indifference 
what  may  have  been  his  condition  at  any 
other  time.  In  determining  his  condition  at 
that  time,  you  should  give  to  the  testimony 
of  the  subscribing  witnesses  to  the  will  such 
credit  as  their  peculiar  relations  to  him  and  op- 
portunity of  knowing  his  condition  just  then 
entitle  them.  The  law  places  them  there  to 
speak  specially  to  that  point  When  it  is 
claimed  that  the  will  Is  void  because  of  un- 
due influence,  the  objection  will  not  avail 
"unless  such  influence  amounted  to  a  degree 
of  restraint  such  as  the  testator  was  too 
weak  to  resist,  such  as  deprived  him  of  his  free 
agency,  and  prevented  him  from  doing  what 
he  pleased  with  his  property."  Duffleld  v. 
Morris'  Ex'r,  2  Har.  375.  The  degree  of  In- 
fluence necessary  to  control  the  mind  of  the 
testator  must  depend  upon  and  be  propor- 
tioned to  the  mental  and  physical  Btrength 
or  weakness  of  the  testator.  It  is  obvious 
that  a  man  mentally  and  physically  weak  is 
more  susceptible  to  undue  Influence  than 
one  who  is  strong  and  healthy.  The  influ- 
ence "must  be  such  as  to  take  away  his  free 
will;  such  as  he  is  too  weak  to  resist.  Mere 
solicitation  will  not  be  sufficient  to  vitiate  a 
will  made  by  a  person  having  a  knowledge 
of  what  he  is  doing,  and  intending  to  do 
it  when  making  it  though  bis  act  may  be 
brought  about  by  solicitation  or  that  kind  of 
influence  which  a  disposition  to  gratify  an- 
other may  produce."  Sutton  v.  Sutton,  S 
Har.  459.  The  test  is  this:  Is  It  the  will  of 
the  testator  or  that  of  a  person  controlling 
his  will  which  is  expressed  in  the  paper  writ- 
ing? Unless  it  is  the  substitution  of  the  will 
of  another  for  that  of  the  testator,  the  in- 
fluence or  persuasion,  whatever  it  may  be, 
will  not  vitiate  a  will.  A  testator  may  listen 
to  the  persuasion  of  a  wife  and  children  or 
others  about  him,  may  regard  the  ties  of 
affection,  and  the  will  be  valid,  unless  his 
mind  and  judgment  were  overborne  and  con- 
trolled by  them  in  the  making  of  the  will. 
The  mere  fact  that  such  persons  are  about 
and  In  the  presence  of  the  testator  at  the 
time  the  will  was  made  does  not  of  itself, 
vitiate  the  will.  When  the  objection  to  the 
will  is  that  long-continued  habits  of  Intem- 
perance have  gradually  impaired  the  mind 
and  destroyed  the  memory  of  the  testator, 
and  thereby  deprived  him  of  testamentary 
capacity,  It  must  be  of  such  a  character  as 
to  deprive  him  of  judgment  and  reason,  and 
must  exist  at  the  precise  time  of  the  execu- 
tion of  the  will.  The  same  Is  true  of  de- 
lirium tremens  or  any  other  mental  or  phys- 
ical infirmity  going  to  testable  capacity. 

Taking  the  law  as  we  have  thus  laid  it 
down,   you  are  now  to  say  whether  this 
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paper  writing  Is  or  Is  not  the  will  of  Michael 
Kane.  In  reaching  a  conclusion  you  should 
not  be  governed  by  any  other  consideration 
than  whether  he  at  the  time  of  the  execu- 
tion of  the  will  was  of  sound  and  disposing 
mind  and  memory;  that  is  to  say,  that  he 
then  knew  he  was  disposing  of  his  property, 
that  be  Intended  so  to  do,  and  therein  was 
following  the  behest  of  his  own  mind.  As 
was  stated  by  the  court  during  the  progress 
of  the  trial,  declarations  made  by  the  tes- 
tator after  the  making  of  the  will,  to  the 
effect  that  the  will  was  made  by  or  under 
the  influence  of  other  persons,  are  not  to  be 
received  as  evidence  of  undue  Influence,  but 
only  as  they  may  throw  light  upon  the  men- 
tal capacity  of  the  testator  when  the  will 
was  made.  You  are  not  to  consider  whether 
it  was  such  a  will  as  you  would  have  made,, 
or  such  a  will  as  you  think  he  ought  to  have 
made,  considering  all  the  circumstances  of 
his  family  and  surroundings;  for,  if  he  was 
then  of  sound  and  disposing  mind  and  mem- 
ory, he  had  a  right  to  dispose  of  his  property 
by  will  as  he  pleased,  and  you  may  no  more 
substitute  your  will,  or  what  you  would 
have  done  for  his  will,  than  you  may  sub- 
stitute the  will  of  any  one  of  his  family  for 
his  will.  The  law  gives  a  person  a  right 
to  dispose  of  his  property  as  he  may  choose, 
and  he  Is  the  judge  of  how  he  will  dispose  of 
It  In  your  deliberations  you  are  to  be  gov- 
erned exclusively  by  the  testimony  In  this 
case,  and  may  listen  to  no  pleas  of  sympa- 
thy, favor,  or  other  considerations.  Where 
testimony  is  conflicting,  as  It  is  here,  yon 
should  reconcile  it  if  you  can;  but,  if  you 
cannot  reconcile  It,  then  you  should  be  gov- 
erned by  the  testimony  of  those  witnesses 
who,  under  all  the  circumstances,  you  con- 
sider most  entitled  to  credit,  having  regard 
to  the  opportunities  of  the  witnesses  to  know 
that  of  which  they  speak,  their  apparent 
fairness  or  bias,  their  intelligence,  manner, 
and  bearing,  and  every  other  element  that 
goes  to  a  fair  estimate  of  their  truthfulness 
and  accuracy.  If,  therefore,  from  the  evi- 
dence, you  believe  that  on  the  12th  day  -of 
February,  1802,  the  time  of  the  execution 
of  this  paper  writing,  Michael  Kane  was  of 
sound  and  disposing  mind  and  memory,  your 
verdict  should  be  that  that  paper  writing  is 
his  last  will  and  testament  If,  on  the  con- 
trary, you  believe  from  the  testimony  that 
he  was  not  then  of  sound  and  disposing  mind 
and  memory,  your  verdict  should  be  that  the 
paper  writing  is  not  his  last  will  and  testa- 
ment 

The  jury  found  the  paper  writing  to  be  the 
will  of  Michael  Kane. 

(1  Pen.  112) 

BUKER  v.  CAHROLL  et  al. 

(Superior  Court  of  Delaware.     Newcastle. 

Dec.  1,  1897.) 

Judgments— Scire  Facias— Paetim. 

An  affidavit  of  demand  in  scire  facias  on  a 

judgment  to  extend  a  Uen  on  lands,  which  states 


the  name  of  the  terre  tenant  in  the  caption,  is 
sufficient,  without  showing  in  the  body  of  said 
affidavit  how  he  became  such  tenant 
Lore,  O.  J.,  dissenting. 

Scire  facias  on  a  judgment  to  extend  a  Uen 
on  lands  by  Fannie  M.  Buker  against  James 
Gibson  Carroll  and  Emma  J.  Carroll,  defend- 
ants, and  Ananias  Ennis,  terre  tenant 

An  affidavit  of  demand  was  filed,  setting 
forth  the  following:  "State  of  Illinois,  Cook 
County— ss.:  Be  it  remembered,  that  on  this 
8th  day  of  November,  A.  D.  1879,  personally 
appeared  before  me,  Lynam  A.  White,  notary 
public  for  the  state  of  Illinois,  in  Cook  county, 
Fanny  M.  Baker,  the  plaintiff  In  the  above- 
stated  cause,  who,  being  by  me  first  duly 
sworn  upon  the  Holy  Evangels  of  Almighty 
God,  did  depose  and  say  that  hereto  annexed 
is  a  duly-certified  transcript  of  the  judgment 
sued  upon  In  this  action,  and  that  the  sum  de- 
manded Is  eighteen  hundred  and  seven  dollars, 
and  interest  thereon  from  the  1st  day  of  Octo- 
ber, A.  D.  1892;  and  that  she  verily  believes 
that  the  same  is  justly  and  truly  due." 

Martin  B.  Burrls,  for  plaintiff.  John  H. 
Rodney,  for  terre  tenant 

SPRUANCE,  J.  The  objection  made  to  this 
affidavit  is  that,  except  In  the  caption  of  the 
affidavit  It  Is  not  stated  that  Ananias  Ennis 
is  the  terre  tenant  or  how  he  became  a  terre 
tenant.  We  have  given  this  matter  careful 
consideration,  and  the  majority  of  the  court 
are  of  the  opinion  that  this  affidavit  Is  suffi- 
cient So  far  as  my  experience  goes,  It  has 
never  been  the  practice  in  ordinary  suits  on 
judgments  or  mortgages,  where  terre  tenants 
are  made  parties  defendant  to  make  any  alle- ' 
gatlons  respecting  them  In  the  body  of  the  affi- 
davit. The  names  of  the  plaintiff  and  defend- 
ant and  terre  tenant  are  stated  in  the  caption 
of  the  affidavit,  and,  without  making  any 
allegations  whatever  in  respect  to  the  terre  ten- 
ant, the  party  swears,  as  in  this  action,  that 
"hereto  annexed  is  a  duly-certified  transcript 
of  the  judgment  [or  mortgage]  sued  upon  In 
this  action,  and  that  the  sum  demanded  is  just- 
ly and  truly  due."  We  think  this  follows  the 
ordinary  practice,  and  that  it  would  be  dan- 
gerous to  require  specific  allegations  as  to  how 
the  terre  tenant  became  such,  etc.  This  deci- 
sion can  do  no  harm,  as  the  time  has  not  yet 
expired  in  which  an  affidavit  of  defense  can 
be  filed.  We  therefore  hold  that  the  affidavit 
la  sufficient 

LORE,  C.  J.  (dissenting).  The  objection  Is 
to  the  sufficiency  of  an  affidavit  of  demand 
against  Ananias  Ennis  as  a  terre  tenant  In  a 
scire  facias  for  the  revival  of  a  general  judg- 
ment in  what  has  been  characterized  as  a 
"snap  judgment  proceeding."  The  only  place 
where  the  name  of  Ennis  occurs  at  all  as  a 
party  is  In  the  caption.  The  transcript  of 
the  judgment  does  not  show  that  he  has  any 
Interest  whatever.  Neither  is  any  interest 
whatever  shown  in  the  plaintiffs  affidavit  of 
demand.    He  is,  therefore,  a  stranger  to  the 
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record,  except  so  far  as  bis  name  appears  In 
the  caption.  This  Is  not  the  case  of  a  scire 
facias  upon  a  mortgage,  which  Is  a  proceeding 
in  rem  for  a  judgment  of  condemnation  of  the 
particular  piece  of  land  described  In  the  mort- 
gage, which  mortgage  Is  a  part  of  the  record  In 
the  case.  No  analogy,  therefore,  can  be  drawn 
from  such  proceeding,  whatever  may  have 
been  the  practice  of  making  terre  tenants  par- 
ties thereunder.  This  Is  a  scire  facias  for  the 
revival  of  a  Judgment  against  persons,  which 
Judgment  is  a  general  Hen  upon  any  and  all 
property  which  the  original  defendant  may 
have  held  at  any  time  since  the  original  Judg- 
ment was  entered  of  record,  however  many 
pieces  of  such  property  there  may  have  been; 
do  piece  of  which  Is  described  in  any  manner 
in  connection  with  the  record.  Ananias  En- 
nls  is  a  stranger  to  the  Judgment,  as  shown 
by  the  transcript  filed,  and  la  not  connected 
with  the  judgment  in  the  averments  of  the 
affidavit.  No  judgment  should  go  against  him 
as  a  party,  unless  some  interest  Is  shown  In 
him  to  warrant  it  Such  Interest  would  have 
to  be  shown  In  the  case  if  the  case  were  before 
a  jury,  or  the  court  would  not  permit  Judgment 
to  be  had  against  him.  It  Is  even  more  neces- 
sary that  his  relation  to  the  Judgment  should 
be  set  out  In  the  affidavit  of  demand,  which 
affidavit  must  show  a  conclusive  right  on  Its 
face,  or,  under  our  practice,  no  judgment  will 
be  rendered  thereon.  No  one  In  reviving  a 
general  judgment  ever  thought  of  making  a 
terre  tenant  a  party  defendant  prior  to  the 
statute  for  the  extension  of  a  lien  of  a  Judg- 
ment upon  lands.  Theretofore  the  only  new 
parties  that  could  be  made  were  the  personal 
representatives  of  the  deceased  plaintiff  or  de- 
fendant, and  this  was  so  because  they  per- 
sonally represented  the  parties  to  the  Judgment. 
The  relation  of  this  stranger  to  the  record  of 
the  judgment  which  justifies  making  him  a 
party  under  the  statute  should  be  disclosed  In 
the  affidavit  If  this  is  not  done,  the  plaintiff 
has  not  made  out  on  the  face  of  his  affidavit 
a  sufficient  case.  There  is,,  therefore,  not  only 
a  doubt  of  bis  right  to  recover,  which  is  the 
rule  for  refusing  judgments  In  such  cases,  but 
to  my  mind,  there  is  a  manifest  failure  on  the 
face  of  the  paper  to  show  such  right.  I  there- 
fore cannot  agree  with  the  Judgment  of  my 
brethren,  and  am  clearly  of  opinion  that  the 
affidavit  Is  not  sufficient  and  the  judgment 
should  be  refused. 


(1  Pen.  119) 


LEVY  v.  GILLIS. 


(Superior  Court  of  Delaware.    Newcastle. 
Dec.  6,  1897.) 

Assumpsit  —  Pleading  —  Sufticibhot  —  Implied 
contract— vomjntart  labor  —  limitations— 
New  Promise— Notes  — Evidence— Admissions 
— Triau 

1.  Where  defendant  pleads  limitations,  plain- 
tin*  may  prove  a  new  promise  made  after  the 
debt  was  created,  without  alleging  it  in  a  spe- 
cial replication. 

2.  Under  a  bjll  of  particulars  alleging  that  cec- 
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tain  work  was  done  for  defendant  in  January, 
plaintiff  may  prove  that  it  was  done  the  preced- 
ing November. 

3.  One  cannot  recover  money  advanced  to  buy 
intoxicating  liquors  under  a  count  for  goods 
sold  and  delivered. 

4.  Where  one  loans  money  at  the  request  of 
another,  the  law  implies  a  contract  to  pay 
therefor,  where  there  is  no  express  contract. 

5.  One  voluntarily  doing  work  in  a  political 
campaign  at  the  request  of  a  friend,  not  ex- 
pressly promising  to  pay  therefor,  is  not  entitled 
to  pay. 

6.  A  new  promise  to  pay  a  debt  will  remove 
the  bar  of  limitations. 

7.  A  check  or  a  note  is  only  prima  facie  evi- 
dence of  an  indebtedness  from  the  maker  to 
the  payee. 

8.  Admissions  of  a  party  against  his  interest 
are  entitled  to  peculiar  weight. 

Assumpsit  by  John  Levy  against  Paul 
Gillis.     Verdict  for  plaintiff. 

Action  of  assumpsit  for  work  and  labor 
alleged  to  have  been  performed,  money 
loaned,  and  goods  sold  and  delivered  by 
the  plaintiff  for  the  benefit  of  the  defendant 
in  the  campaigns  of  1892  and  1894  for  the 
nomination  for  sheriff  of  Newcastle  county. 
The  amount  claimed  was  a  balance  of  $720, 
with  Interest  on  the  several  items  from  the 
time  they  were  due.  The  pleas  were'  non- 
assumpsit,  payment  set-off,  release,  and  act 
of  limitations,  and  issue  was  joined  on  said 
pleas. 

Teter  L.  Cooper,  Jr.,  for  plaintiff.  Philip 
Q.  Churchman,  for  defendant 

At  the  trial,  Mr.  Cooper  offered  to  prove 
by  the  wife  of  the  plaintiff  certain  statements 
made  by  the  defendant  at  the  home  of  the 
plaintiff  in  1891,  admitting  that  he  owed  him 
$400  for  work  done  in  1892,  and  promising  to 
pay  that,  and  also  to  pay  him  wages  for  simi- 
lar work  that  he  might  do  In  his  campaign  for 
the  nomination  for  sheriff  in  1894.  That  part 
of  the  conversation  relating  to  a  promise  to  pay 
the  plaintiff  for  work  done  In  1892  was  objected 
to  by  defendant's  counsel  on  the  ground  that 
said  new  promise  must  be  set  Out  In  a  spe- 
cial replication;  that  It  had  not  been  so 
pleaded,  and  was  therefore  Inadmissible. 

SPRUANCE,  J.  It  has  been  settled  in 
this  state  that  In  an  action  of  assumpsit 
where  you  plead  the  statute 'of  limitations, 
it  does  not  require  any  special  replication; 
and  under  the  issue  thus  formed  it  is  com- 
petent for  the  plaintiff  to  prove— First  the 
original  obligation;  and  then,  if  it  be  more 
than  three  years,  to  prove  within  the  three 
years  some  recognition  by  the  defendant  of 
the  claim  as  a  subsisting  debt  and  of  his 
obligation  to  pay  it  Newlln  v.  Duncan,  1 
Har.  (Del.)  207. 

The  testimony  was  admitted,  and  the  defend- 
ant's counsel  excepted. 

George  Reed  was  produced  on  the  part  of 
the  plaintiff,  and  was  proceeding  to  state 
that  the  defendant  had  hauled  from  his 
stable  In  November,  1895,  a  certain  quan- 
tity of  manure  belonging  to  the  plaintiff.  • 
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Mr.  Churchman  objected,  because  the  Item 
of  manure  charged  In  the  plaintiff's  bill  of 
particulars  was  in  January,  1896,  and  he 
should  be  strictly  confined  to  his  bill  of 
particulars. 

LORE,  C.  J.  The  defendant  has  notice 
that  that  1b  the  manure.  The  court  have 
never  held  to  exactness  of  time,  but  only 
a  reasonable  notice  of  the  subject-matter. 
In  Stephens  v.  Greenhill  Co.,  1  Houst  28, 
this  is  Indirectly  passed  upon:  "J.  A.  Bay- 
ard, for  the  defendants,  objected  to  the  ad- 
missibility of  it,  A  bill  of  particulars  of 
the  plaintiff's  claim  has  been  furnished  us 
In  this  case,  on  due  notice  served  upon  his 
counsel  for  that  purpose,  and  I  submit  that 
it  is  not  competent  for  him  now  to  ask 
the  question,  and  prove  it  in  this  vague  and 
general  manner.  The  court  overruled  the 
objection  without  hearing  a  reply.  Bills  of 
particulars  are  somewhat  new  in  our,  prac- 
tice, and  arise  under  the'  Revised  Code.  But 
as  the  object  of  them  is  to  specify  the  plain- 
tiff's claim,  and  to  apprise  the  opposite  party 
of  the  distinct  grounds  and  several  items  of 
the  demand,  evidence  of  a  new  claim,  or  of 
a  distinct  matter  not  embraced  In'  the  bill 
of  particulars,  cannot  be  allowed,  on  the 
ground  of  surprise  to  the  other  side.  That, 
however,  would  not  preclude  the  proof  of 
the  aggregate  of  the  bill  of  particulars  and 
of  the  whole  demand  in  the  mode  adopted 
with  the  witness." 

Mr.  Cooper  asked  the  plaintiff  if  he  bought 
any  Intoxicating  liquors  for  Mr.  61111s. 

Mr.  Churchman  objected,  on  the  ground 
that  the  plaintiff  was  confined  to  his  bill  of 
particulars,  and,  unless  the  plaintiff  could 
prove  that  the  liquors  were  sold  and  deliv- 
ered to  the  defendant,  it  was  inadmissible; 
that  It  could  not  be  proved  under  money 
laid  out  and  expended,  if  It  was  not  bought 
for  and  delivered  to  the  defendant. 

LORE,  C.  J.  So  far  as  intoxicating  liq- 
uors are  concerned,  it  can  only  be  proved 
under  goods  sold  and  delivered. 

SPRUANCE,  J.  This  bill  of  particulars  is 
intended  to  make  particular  that  which  was 
general;  to  give  notice  to  the  other  side 
what  they  are  expected  to  meet  Most  of 
the  counts  come  in  under  money  advanced, 
and  there  are  a  half  dozen  counts  for  money 
borrowed  in  different  amounts.  The  next 
item  Is  for  work  and  labor,— 64  days  for  horse 
and  buggy,  at  so  much  per  day;  but  you 
could  not  prove  under  that  money  paid  for 
his  use.  That  means  what  it  purports;  that 
is,  work  and  labor.  The  next  item  Is  Intox- 
icating liquors.  We  understand  that  that 
means  merchandise  of  that  character,  to 
wit,  intoxicating  liquors,  sold  to  him,  just 
the  same  as  those  last  two  items  of  hay  and 
manure. 

LORE,  C.  J.  (charging  the  Jury).  This 
suit  Of  John  Levy  against  Paul  Glllls,  ac- 


cording to  the  bill  of  particulars  filed  by 
Levy,  is  for  goods  sold  and  delivered,  for 
money  loaned,  and  for  work  and  labor  ren- 
dered. He  claims  $890,  but  admits  a  pay- 
ment of  $170,  making  the  balance  of  his 
claim  $720.  When  money  is  loaned  by  one 
person  to  another,  even  where  there  is  no 
express  promise  to  pay  the  same,  the  law 
Implies  such  promise,  and  the  party  loan- 
ing the  same  can  recover  it  in  an  action  of 
this  kind.  Then,  again,  as  to  work  and 
labor:  Where  one  person,  at  the  request 
of  another,  performs  work  and  labor,  and 
there  is  no  express  contract  between  the 
parties  as  to  what  shall  be  paid  for  such 
work  and  labor,  the  law  Implies  a  promise 
to  pay  whatever  such  work  and  labor  are 
reasonably  worth,  and  the  jury  may  deter- 
mine the  value  of  such  work  and  labor  from 
the  evidence  in  the  case.  This  proposition 
is  true  if  there  be  a  legal  obligation;  if  the 
work  and  labor  was  so  done,  and  is  of  such 
character  as  to  raise  a  legal  liability  on  the 
part  of  the  defendant  If  the  work  and 
labor  in  this  case  was  the  work  and  labor 
of  a  friend  rendered  voluntarily  In  a  polit- 
ical campaign,  without  any  express  prom- 
ise on  the  part  of  the  person  for  whom  it 
was  rendered  to  pay  for  It  we  say  to  you 
it  raises  no  legal  liability,  even  though  done 
at  the  request  of  the  defendant.  The  prin- 
ciple of  law  governing  this  case  is  very  simi- 
lar to  that  which  governs  the  work  and 
labor  which  one  person  may  do  for  another 
where  they  are  nearly  related  by  blood.  If 
a  daughter  works  for  a  father,  where  there 
is  no  express  promise  to  pay,  she  can  recover 
nothing  for  her  services,  because  there  was 
no  legal  liability  created  thereby.  She  was 
presumed  to  have  done  it  from  filial  affec- 
tion. So  where  work  is  done  as  an  act  of 
friendship.  Any  voluntary  labor  bestowed 
as  an  act  of  friendship  does  not  raise  a 
legal  liability.  The  court  stated  the  prin- 
ciple so  clearly  in  Mariner's  Adm'r  v.  Col- 
lins, 5  Har.  (Del.)  290,  that  I  wUI  read  a 
portion  from  that  case:  "Wherever  a  per- 
son is  under  a  legal  liability  to  pay  money 
or  discharge  a  duty,  the  law  Implies  a  prom- 
ise to  do  It  But  no  "promise  can  be  im- 
plied from  that  which  is  a  mere  gratuity." 
You  are  to  take  the  three  respective  ele- 
ments of  this  account,  and  say  upon  the 
testimony  whether  any  or  what  amount  is 
due  from  the  defendant  to  the  plaintiff.  Tou 
are  to  determine  this  by  the  evidence.  In 
considering  that  evidence,  we  may  first  con- 
sider the  statute  of  limitations.  If  you 
should  believe  there  was  a  debt  subsisting, 
and  it  was  more  than  four  years  old,  yet, 
if  there  was  a  promise  within  three  years 
which  took  that  out  of  the  statute,  the  plain- 
tiff still  would  be  entitled  to  recover.  The 
character  of  that  promise  is  so  clearly  ex- 
pressed In  Newlin  v.  Duncan,  1  Har.  (Del.) 
204,  a  decision  of  the  court  of  errors  and 
appeals,  that  I  will  read  a  portion  from  It: 
"It  is  not  disputed  in  this  case  that  a  pay. 
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ment  of  a  part  of  the  debt  1b  evidence  of 
a  promise  to  pay  the  remainder,  so  as  to 
prevent  the  operation  of  the  statute  as  a 
bar.  Indeed,  It  Is  now  well  settled,  and  has 
been  for  more  than  100  years  past,  that  an 
acknowledgment  of  a  subsisting  demand,  or 
any  recognition  of  an  existing  debt,  is  evi- 
dence of  a  promise  to  pay."  The  acknowl- 
edgment does  not  renew  the  debt,  but  sim- 
ply revives  the  obligation.  This  Is  clearly 
stated  in  the  same  case.  "From  the  deci- 
sion of  Heyling  v.  Hastings  (1688),  down  to 
the  present  time  (1824),  It  has  always  been 
holden  that  a  new  promise  revives  the  old 
debt,  but  does  not  create  a  new  one."  If 
you  believe  that  an  Indebtedness  existed 
from  Paul  61111s  to  John  Levy,  and  his  dec- 
laration referring  to  it  was  of  such  char- 
acter as  we  have  stated,  it  would  revive  the 
right  to  recover  that  debt  and  would  keep 
It  alive.  You  are  to  determine  that  question 
from  the  evidence.  Again,  in  considering 
this  evidence,  checks  given  by  Levy  to  Gil- 
11s,  and  notes  signed  by  Levy  and  given  to 
Gillls,  and  drawn  to  bis  order,  would  be 
prima  facie  evidence  of  indebtedness  from 
Levy  to  Gillis.  But  they  are  not  conclusive, 
and  their  relation  to  this  case,  and  whether 
they  represent  money  which  Levy  owed  or 
which  Gillls  owed,  is  to  be  determined  from 
the  evidence  In  the  case.  In  determining 
this  case  upon  the  evidence,  you  are  to  be 
governed  by  the  preponderance  of  the  testi- 
mony. In  criminal  causes  no  man  can  be 
convicted  unless  the  jury  are  satisfied  be- 
yond a  reasonable  doubt  of  his  guilt,  so 
tender  is  the  law  of  the  life  and  personal 
liberty  of  every  human  being.  But  that  Is 
not  the  rule  in  civil  causes.  There  the  pre- 
ponderance of  evidence  controls,  and  that  is 
the  rule  which  is  to  govern  you  in  this  case. 
Again,  In  considering  the  testimony,  the  ad- 
missions of  parties  to  a  suit,  where  those 
admissions  are  adverse  to  their  interest,  are 
entitled  to  peculiar  weight,  because  of  the 
principle  that  men  are  presumed  by  law  not 
to  make  admissions  against  their  Interest. 
Therefore  they  should  have  In  your  minds 
Just  that  weight  that  this  peculiar  char- 
acter gives  them.  You  are  to  say  now  from 
the  evidence  you  have  heard  whether  Paul 
Gillls  owes  John  Levy  any  sum  of  money, 
and,  if  so,  what  If  you  find  that  he  owes 
him  any  sum  of  money  for  a  Just  and  sub- 
sisting debt  under  the  law  as  we  have  stated 
it,  be  is  entitled  to  interest  on  that  sum  from 
the  time  It  ought  to  have  been  paid. 

Verdict  for  plaintiff  for  $116.60. 


(1  P«n.  1M) 

SPAHN  v.  WILLMAN. 
(Superior  Court  of  Delaware.     Newcastle. 
Dec.  7,  1897.) 
Master  and  Servant— Wrongful  Discharge— 
Measure  or  Damagbs —  Sonday  Con- 
tracts—Work  and  Labor. 
1.  Where  a  contract  is  made  for  the  per- 
formance of  labor  for  a  specific  time,  and  the 


servant  Is  discharged  before  the  end  of  the  time 
of  hiring,  he  is  entitled  to  recover  his  wages  for 
the  period  agreed  on  in  the  contract,  less  such 
sum  as  he  may  have  received  from  defendant 
and  others  during  the  time  covered  by  the  con- 
tract 

2.  An  executory  contract  of  hiring  made  on 
Sunday  is  void,  and  cannot  be  ratified. 

3.  If,  under  a  void  Sunday  contract,  defend; 
ant  received  the  benefit  of  the  labor  of  plain- 
tiff, he  is  bound  to  pay  for  it. 

Action  by  Anton  Wlllman  against  John 
Spahn.  Verdict  for  plaintiff.  New  trial  de- 
nied. 

Action  of  assumpsit,  with  the  common 
counts  and  one  special  count  for  work  and 
labor  and  one  for  special  damages.  The 
pleas  were  non  assumpsit  and  reps,  and  Is- 
sues. There  was  no  bill  of  particulars  filed. 
The  special  count  set  forth  damages  by  rea- 
son of  the  nonperformance  of  a  contract  on 
the  part  of  defendant  below.  Wlllman  al- 
leged that  he  was  hired  by  Spahn  to  take 
charge  of  bis  faim  in  Brandywlne  hundred, 
for  the  period  commencing  September  14, 
1896,  and  continuing  until  the  following 
25th  of  March,  1897,  at  the  rate  of  $10  per 
month  and  his  board,  he  to  live  in  the  farm 
house;  that  he  went  upon  the  said  farm 
under  the  contract,  and  worked  on  it,  and 
took  care  of  It  for  two  months,  at  the  end 
of  which  time  Spahn  put  one  Wiggins  in  the 
house  to  take  charge  of  the  place,  and  the 
goods  of  Wlllman  were  moved  to  another 
part  of  the  house;  that  he  then  left  the 
place,  considering  that  that  was  a  sufficient 
discharge  or  violation  of  the  contract  His 
claim  was  for  $94  for  wages,  board,  and  room 
rent  covering  the  time  between  his  alleged  dis- 
charge and  the  expiration  of  the  contract. 
The  appellant  alleged  that  Wlllman  was  not 
the  tenant  of  the  farm,  but  was  only  hired 
at  $10  per  month  and  board  to  work  on  the 
farm  for  an  indefinite  period;  that  Wiggins 
moved  into  the  house  after  Wlllman  had  lo- 
cated there,  with  the  latter's  knowledge  and 
consent;  and  that  the  contract  If  any,  was 
made  on  Sunday,  and  was  therefore  null 
and  void,  under  the  law. 

When  the  plaintiff  below  had  rested,  the 
counsel  for  the  defendant  below  moved  for 
a  nonsuit,  on  the  following  grounds:  First 
Because  the  servant  had  sued  his  master  for 
the  act  of  Wiggins,  a  third  party,  and  in  his 
testimony  proved  a  tenancy  of  Wiggins,  and 
could  not  therefore  hold  Spahn  liable  for 
what  Wiggins  as, tenant  did.  If  the  plaintiff 
proved  that  Wiggins  was  Spahn's  agent,  he 
was  bound  to  prove  that  the  agent  acted 
within  the  scope  of  his  authority,  in  order  to 
bind  Spahn;  and  this  he  had  failed  to  do. 
Assuming  that  the  contract  was  valid,  and 
that  Spahn  had  hired  Wlllman  to  the  25th 
day  of  March,  and  was  bound  to  pay  him, 
still  there  was  no  discharge  shown  on  the 
part  of  the  appellant  but  simply  an  act  of 
the  tenant  Wiggins,  who  went  on  the  farm 
under  some  contract  with  Spahn.  Second. 
That  by  Willman's  own  testimony,  the  con- 
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tract  was  made  on  Sunday,  and  was  there- 
fore void. 

The  court  held  that  there  was  some  evi- 
dence on  the  part  of  the  plaintiff  below  that 
he  was  hired  by  Spahn,  and  discharged  by 
Spahn,  and  that  matter,  as  well  as  the  agen- 
cy of  Wiggins,  was  a  matter  for  the  Jury; 
and,  furthermore,  that,  even  though  It  be 
admitted  that  the  Sunday  contract  was  void, 
there  were  several  days'  work  performed  by 
Wlllman  for  which  he  had  not  been  paid. 
The  nonsuit  was  refused. 

Peter  L.  Cooper,  Jr.,  for  plaintiff.  William 
F.  Kurtz,  for  defendant 

Counsel  for  the  defendant  below  produced 
a  witness,  and  offered  to  prove  by  him 
that  he  had  offered  Wlllman  work  at  a  cer- 
tain rate  during  the  time  of  the  continuance 
of  the  alleged  contract  with  Spahn,  and  after 
he  had  left  the  latter's  employ.  This  line 
of  examination  was  objected  to  by  plaintiff's 
counsel,  who  contended  that  where  there  Is 
a  breach  of  a  contract,  as  In  the  present  case, 
the  party  not  responsible  for  said  breach 
was  not  obliged  to  look  for  work,  but  could 
sit  down  and  wait  until  the  end  of  the  period 
covered  by  the  contract,  and  then  sue  for  his 
wages.  Defendant's  counsel  urged  that, 
even  where  the  servant  had  been  wrong- 
fully discharged  by  the  master,  the  actual 
damages  Is  the  amount  which  he  would  have 
received  as  wages  if  be  had  been  permitted 
to  complete  his  contract,  ■  less  what  he  has 
earned  in  the  meantime,  or  what  he  might 
have  earned  by  due  diligence  in  seeking  em- 
ployment in  the  same  or  similar  business. 

LORE,  O.  J.  Ton  may  show  what  he 
earned  and  received  during  the  time  for 
which  he  claims  the  defendant  should  pay 
him. 

SPRUANCE.  J.  It  goes  to  the  measure  of 
damages. 

.  The  plaintiff  below  prayed  the  court  to 
charge  the  Jury  as  follows:  "First.  That  If 
they  should  believe  the  special  contract  was 
made  for  the  performance  of  labor  as  ten- 
ant on  the  farm  for  the  period  of  time  al- 
leged, and  the  plaintiff  was  discharged  be- 
fore the  end  of  said  period  by  reason  of  no 
default  upon  his  part,  he  was  entitled  to  re- 
cover wages,  with  any  actual  damages  which 
he  had  sustained,  and  that  the  true  measure 
of  damages  was  the  value  of  bis  wages  and 
his  board  and  lodging,  which  were  covered 
by  the  special  contract,  less  whatever  wages 
he  made  working  for  other  people  during 
said  period.  Second.  That  if  the  contract 
was  made  on  Sunday,  and  both  of  the  par- 
ties thereafter  agreed  to  the  terms  of  the 
contract,  and  entered  Into  a  part  perform- 
ance thereof,  and  by  their  subsequent  acts 
ratified  the  same,  then  it  was  a  valid  con- 
tract .  Williamson  v.  Brandenberg  (Ind.  App.) 
32  N.  E.  1022;  Russell  v.  Murdock  (Iowa)  44 
N.  W.  237;  McKIhnls  v.  Estes  (Iowa)  46  N. 


W.  987.  Third.  That,  If  the  Jury  shoujd 
find  the  contract  void,  they,  nevertheless, 
could  return  a  verdict  In  favor  of  the  plain- 
tiff below,  under  the  count  for  work  and 
labor,  for  the  work  actually  done." 

The  defendant  below  prayed  the  court  as 
follows:  "First  That,  if  the  Jury  believed 
the  evidence  in  the  case,  they  must  find 
for  the  defendant  below,  as  the  law  arising 
from  the  evidence  was  in  his  favor.  Second. 
That  there  was  no  agency,  and  no  discharge 
upon  the  part  of  the  defendant  below."  The 
court  refused  to  charge  aa  requested  In  ei- 
ther of  the  above  prayers,  saying  that  there 
was  evidence  on  both  sides,  and  it  was  not 
for  the  court  to  indicate  to  the  Jury  on  which 
side  they  thought  there  was  a  preponderance 
of  the  evidence.  "Third.  That,  if  the  jury 
believed  that  the  contract  was  made  on  Sun- 
day, no  action  for  a  breach  of  it  could  be 
maintained.  Fourth.  That,  if  the  plaintiff 
had  failed  to  prove  positively  his  readiness 
and  willingness  during  the  whole  time  after 
the  alleged  wrongful  discharge  to  return  to 
the  defendant's  employ,  he  could  not  recover 
on  the  special  contract  Fifth.  That,  If  the 
Jury  believe  from  the  evidence  that  the  con-^ 
tract  was  made  as  an  entirety,  then  the* 
plaintiff  could  not  recover  either  on  the  spe- 
cial contract  or  on  the  common  counts,  un- 
less the  whole  contract  was  performed;  such 
performance  being  a  condition  precedent  to 
his  claim  to  anything..  Sixth.  That,  if  the 
Jury  believe  that  there  was  simply  an  In- 
definite hiring,  at  so  much  wages  per  month, 
then  either  party  could  put  an  end  to  the  con- 
tract at  any  time  without,  notice."  The 
court  refused  to  entertain  the  above  prayer, 
as  it  involved  the  nature  of  the  contract  for 
hiring,  which  was  a  matter  for  the  jury  to 
determine.  "Seventh.  That,  If  the  Jury 
should  believe  that  the  plaintiff  had  a  good 
cause  for  quitting  the  service  of  the  defend- 
ant, and  did  not  avail  himself  of  It  at  the 
time,  but  continued  to  work  thereafter,  he 
had  by  his  conduct  waived  his  right  to  re- 
cover, and  could  not  afterwards  relv  uoon 
It" 

LORE,  C.  J.  (charging  the  Jury).  This  is 
an  action  of  assumpsit  brought  by  Anton 
Wlllman  against  John  Spahn,  for  the  recov- 
ery of  a  balance  of  $94  for  damages,  arising 
from  an  alleged  breach  of  a  contract  which 
he  claims  was  made  between  John  Spahn 
and  himself.  Willman  claims  that  on  the 
13th  day  of  September,  1896,  John  Spahn 
made  a  contract  with  him  to  go  upon  his 
farm  in  Brandywine  hundred,  as  he  alleges, 
on  the  14th  day  of  September,  the  next  day, 
and  continue  until  the  20th  day  of  the  fol- 
lowing March,  for  the  sum  of  $10  per  month 
wages  and  his  board  and  lodging.  The  plain- 
tiff stands  upon  two  counts  In  his  narr.: 
First,  upon  the  special  count  which  I  have 
just  stated  to  you;  second,  upon  one  of  the 
common  counts  for  work  and  labor. 

Dealing  with  the  special  count  first:    If 
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you  should  be  satisfied  from  a  preponderance 
of  the  evidence  in  this  case  that  such  a  con- 
tract was  made  between  John  Spahn  and 
Anton  Willman  that  Spahn  agreed  .to  take 
and  keep  him  in  his  employ  from  the  14th 
day  of  September  until  the  25th  day  of 
March,  at  the  rate  of  $10  per  month  in  cash 
and  his  board  and  lodging  in  addition,  and 
that  Willman  was  prevented  from  the  exe- 
cution of  that  contract  by  the  wrongful  act 
of  John  Spahn,  the  defendant,  then,  gentle- 
men, we  say  to  yon  that,  under  the  law,  the 
plaintiff  would  be  entitled  to  recover  accord- 
ing to  the  terms  of  that  contract,  viz.  $10 
per  month  for  his  wages  and  such  sum  for 
board  and  lodging  as  would  be  reasonable 
under  the  circumstances,  less  any  .sum  of 
money  that  he  may  have  received  on  account 
of  the  contract,  and  such  sum  as  he  may 
have  earned  in  the  time  which  he  would 
have  given  to  this  work  if  he  had  continued 
in  the  defendant's  employ.  But,  in  order  to 
so  find,  you  must  be  satisfied  that  such  a 
contract  was  made,  and  that  the  plaintiff 
was  discharged  without  cause,  and  that  he 
did  not  leave  himself.  Every  element  that 
is  necessary  to  constitute  that  contract,  and 
to  constitute  a  discharge  against  his  will, 
must  be  proved  to  your  satisfaction  by  a 
preponderance  of  evidence. 

It  is  claimed,  however,  that  If  there  was  a 
contract  specifically  and  clearly  made,  yet 
that,  being  made  on  the  Sabbath  day,  it  was 
not  a  valid  contract,  that  It  cannot  be  en- 
forced, and  that  no  damages  whatever  could 
be  recovered  for  its  breach.  Upon  the  ques- 
tion of  the  contract  itself,  we  have  to  say  to 
you  that  any  worldly  employment  in  the  ordi- 
nary transaction  of  the  business  of  life  on 
the  Sabbath  day  Is  forbidden  by  the  laws  of 
Delaware.  All  civilized  nations  have  recog- 
nized the  propriety  and  necessity  of  one  day 
of  rest  in  seven,  and  the  laws  of  this  state 
have  sanctioned  that  necessity  by  prohibit- 
ing the  transaction  of  ordinary  business  on 
that  day;  and  a  contract  made  on  the  Sab- 
bath day  is  void  if  it  be  executory,  as  this  con- 
tract was,— that  is,  an  agreement  made  to-day 
to  be  executed  in  the  future.  The  law  Is  so 
well  expressed  on  this  subject  in  24  Am.  & 
Eng.  Enc.  Law,  560,  that  It  is  impossible  for 
me  to  express  it  better:  "The  doctrine  now 
accepted  is  that  in  all  contracts  entered  into 
on  Snnday,  as  both  parties  are  in  pari  de- 
licto, neither  can  assert  rights  under  the 
contract.  The  policy  of  the  law  Is  that  of 
absolute  nonaction.  It  leaves  the  parties 
exactly  where  they  happen  to  be.  The  re- 
sult is  that  the  contract,  being  executory,  Is 
for  all  practical  purposes  void.  The  maxims, 
'In  pari  delicto  potior  est  conditio  defend- 
entis,'  and  'Ex  turpi  causa  non  oritur  actio,' 
preclude  recovery  by  either  party  in  an  ac- 
tion based  upon  the  contract"  Therefore, 
if  you  believe  this  contract  was  entered  into 
and  made  on  Sunday,  it  is  void,  and,  further- 
more, that  it  cannot  be  ratified.  On  page 
570  of  this  same  work,  the  law  upon  the  sub- 


ject of  ratification  is  expressed  thus:  "By 
the  weight  of  authority  it  seems  that  a  con- 
tract entered  into  upon  Sunday  Is  incapable 
of  ratification  In  the  strict  sense  of  the  term; 
the  authorities  supporting  this  view  main- 
taining that  the  contract  is  absolutely  void, 
being  declared  Illegal  by  statute,  and  that 
the  parties,  by  a  mere  subsequent  agree- 
ment, cannot  legalize  what  the  law  has  de- 
clared Illegal.  Authorities  are  not  wanting, 
however,  to  the  effect  that,  as  the  contract 
is  only  Illegal  because  entered  Into  on  Sun- 
day, a  ratification  upon  a  secular  day  purges 
It  of  this  illegality,  and  that  it  then  becomes 
as  binding  and  valid  as  though  entered  into, 
in  the  first  instance,  upon  a  day  other  than 
Sunday.  There  are  other  cases  cited  in  the 
support  of  this  latter  doctrine,— L  e.  that  a 
Sunday  contract  is  capable  of  ratification,— 
which  upon  examination  will  be  found  not  to 
support  it;  the  contracts  in  question  being 
In  fact  new  contracts  with  regard  to  the 
same  subject-matter  entered  into  upon  a 
secular  day,  the  same  consideration  being 
available." 

Therefore,  the  specific  Sunday  contract,  if 
you  find  it  to  be  such,  could  not  be  ratified. 
If  there  was  any  valid  contract  made  after- 
wards, it  would  be  another  matter;  and  It  is 
for  you  to  say  whether  there  was  any  con- 
tract of  any  kind.  If  the  contract  was  made 
on  Sunday  under  our  statute,  it  Is  void;  and), 
so  far  as  any  damages  for  nonperformance  of 
it  are  concerned,  there  could  be  no  action  - 
sustained,  If  you  should  find  that  it  was 
made  on  Sunday.  But  we  have  further  to 
say  to  you  that  if  you  should  find  that  the 
contract  was  made  on  Sunday;  and  was  there- 
fore void,  yet  If  John  Spahn  actually  receiv- 
ed the  benefit  of  the  labor  of  Anton  Will- 
man  for  a  period  of  time  after  the  13th  day 
of  September,  1896,  the  law  places  the  duty 
upon  him  to  pay  for  it;  and,  undc;r  the  count 
for  work  and  labor,  the  plaintiff  would  be 
entitled  to  recover,  whatever  money  he  earned 
which  was  not  paid  while  he  remained  In  the 
employ  of  the  defendant  nnder  those  circum- 
stances; and,  if  yon  should  find  from  the 
evidence  that  there  was  any  balance  due  him 
for  work  so  done,  he  would  be  entitled  to  re- 
cover a  verdict  at  your  hands  for  that 
amount  We  do  not  think  that  the  doctrine 
of  entirety  as  applied  to  contracts  is  applica- 
ble to  this  .case. 

In  reaching  your  verdict  yon  are  to  be  gov- 
erned by  the  preponderance  of  evidence  upon 
all  the  points  to  which  I  have  called  your 
attention;  and,  wherever  the  preponderance 
of  that  evidence  is,  in  that  line  should  your 
verdict  be  given.  Recapitulating  briefly:  If 
there  was  a  specific  and  valid  contract  made 
on  any  other  day  than  Sunday,— that  is,  on  a 
secular  day,— for  a  specific  period  of  time, 
and  the  plaintiff  was  prevented  from  per- 
forming that  duty  during  that  time  by  the; 
acts  of  the  defendant  without  plaintiff's 
fault  he  is  entitled  to  recover  damages  for 
whatever  amount  he  was  entitled  to  under 
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the  contract,  less  such  sum  as  he  may  have 
received  from  the  defendant  and  others  dur- 
ing the  time  covered.  If  you  should  believe 
that  the  contract  -was  made  on  Sunday,  it  Is 
void,  and  no  action  can  be  had  on  the  con- 
tract; and  If  you  should  believe  that  the  con- 
tract was  made  on  Sunday,  and  still  the  plain- 
tiff did  work,  he  is  entitled,  under  the  com- 
mon counts,  to  recover,  for  that  work  that  he 
Actually  performed,  whatever  balance  Is  due 
him. 

Verdict  for  the  plaintiff  for  $80. 

The  counsel  for  the  defendant  thereupon 
filed  the  following  reasons  for  a  new  trial: 

(1)  That  the  verdict  was  against  the  law; 

(2)  that  the  verdict  was  against  the  evidence; 

(3)  that  the  verdict  was  against  the  weight  of 
the  evidence;  (4)  that  the  evidence  for  the 
plaintiff  below  (respondent)  was  sufficient  to 
entitle  defendant  below  (appellant)  to  a  ver- 
dict on  the  special  count  alleged  in  the  narr., 
and  to  bar  the  claim  of  plaintiff  below  (re- 
spondent) on  said  count  A  rule  was  laid  up- 
on the  plaintiff,  returnable  Saturday,  Decem- 
ber 18,  1897,  to  show  cause  why  the  verdict 
should  not  be. set  aside,  and  the  defendant 
let  Into  a  new  trial.  After  hearing  argument, 
the  court  ordered  the  rule  discharged. 
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In  re  DEPUTY. 


(Superior  Court  of  Delaware.    Newcastle.    Nov. 
80,  1897.) 

Mobtoasbs— FoRBCLosoite— Sals— Dbed— Cor- 
rection—Lacb  is. 

1.  Under  Rev.  Code  1893,  c  111,  I  29,  author- 
ising the  court  to  require  the  sheriff  in  office  to 
make  a  deed  to  the  purchaser  at  foreclosure 
■ale,  where  the  officer  making  the  sale  is  out  of 
office,  and  the  purchase  money  has  been  paid 
"without  a  deed  being  made  pursuant  to  such 
sale,"  the  court  may  order  a  deed  to  be  executed 
to  remedy  a  defect  in  a  previous  sheriff's  deed. 

2.  A  purchaser  at  a  foreclosure  sale  is  entitled 
to  relief  under  said  statute,  without  regard  to 
the  lapse  of  time  since  the  sale. 

Petition  of  John  P.  Deputy  to  have  a  new 
deed  made  by  the  present  sheriff  to  the  party 
holding  under  the  grantee. 

Deputy's  petition  filed  was  in  part  as  fol- 
lows: "The  petition  of  John  P.  Deputy  re- 
spectfully represents:  That  one  William  Lov- 
ell,  by  virtue  of  sundry  deeds  and  conveyances, 
became  duly  seised  in  fee  simple  of  and  in  all 
that  lot  or  piece  of  a  certain  plantation  or 
tract  of  land  situate,  lying,  and  being  in  the 
hundred  of  Christiana,  county  and  state  afore- 
said, bounded  and  described  as  follows,  to  wit: 
[Here  follow  description  of  said  land  and  sun- 
dry sheriff's  sales  and  conveyances  down  to 
Thomas  Woodward.  The  petition  then  con- 
tinues as  follows:]  That  the  said  Thomas 
Woodward  paid,  as  consideration  for  the  prop- 
erty so  sold  to  him  as  aforesaid,  the  sum  of 
twenty-two  hundred  dollars.  That  the  said 
sheriff  is  now  dead,  and  that  he  did  not  while 
alive  make  a  deed  pursuant  to  the  aforesaid 


sale.  That  the  said  Thomas  Woodward  is 
now  dead,  having  died  about  the  year  A. 
D.  1864.  That  the  said  petitioner,  by  reason 
of  the  defect  or  omission  as  aforesaid  of  the 
words  'his  heirs  and  assigns'  In  the  said  sher- 
iff's deed,  believes  his  title  to  his  part  of  the 
above-described  land  to  be  defective,  and  there- 
upon prays  this  honorable  court  for  an  order 
authorizing  and  requiring  the  present  sheriff 
of  Newcastle  county,  aforesaid,  to  execute- 
and  acknowledge  a  deed  conveying  to  the  pe- 
titioner his  just  proportion  of  the  above-de- 
scribed premises,  which  proportion  is  the  lot  or 
piece  of  land  hereinafter  above  described  as 
the  property  of  your  petitioner,  the  said  John- 
P.  Deputy." 

Mr.  Churchman  made  no  argument  In  oppo- 
sition to  granting  the  petition,  inasmuch  as- 
the  sheriff  would  be  protected  by  the  order  of 
the  court. 

Mr.  Lodge,  for  the  petitioner: 

The  facts  stated  in  the  petition  of  John  P. 
Deputy  show  that  a  mortgage,  having  been- 
duly  executed  by  the  owners  of  the  fee  and 
given  to  secure  a  debt,  was  afterwards  duly 
foreclosed,  and  the  sale  confirmed.  Every  step- 
in  the  process  of  foreclosure  was  duly  and  le- 
gally taken,  and  every  proceeding  was  regular 
and  ordinary,  until  we  reach  the  deed  by  the 
sheriff  to  the  purchaser.  This  deed,  on  it* 
face,  conveys  but  a  life  estate  to  the  grantee 
therein. 

The  first  question  that  presents  itself  is  this: 
Could  the  sheriff,  on  process  of  foreclosure, 
sell  or  convey  to  the  purchaser,  under  fore- 
closure proceedings,  any  estate  other  or  differ- 
ent from  the  estate  for  which  the  property  was 
mortgaged?  In  my  Judgment,  clearly,  he  could* 
not.  In  the  foreclosure  of  a  mortgage,  under 
our  statutes,  the  first  step  Is  to  sue  out  a  writ 
of  scire  facias.  In  order  to  bring  the  mort- 
gagor or  his  legal  representatives  Into  court 
to  show  cause,  if  any,  why  the  said  mortgaged 
premises  ought  not  to  be  taken  In  execution. 
Rev.  Code  1893,  c  Ill,  {  55.  '  After  Judgment 
obtained,  the  plaintiff  may  then,  under  a  levari 
facias,  take  the  mortgaged  premises  in  execu- 
tion, and  sell  the  same,  and  convey  them  by- 
deed  to  the  purchaser.  Id.  I  58.  The  pur- 
chaser shall  hold  the  said  land  for  such  estate 
or  estates  as  they  were  sold  or  delivered  for, 
discharged  from  all  equity  of  redemption,  and 
all  other  incumbrances  made  and  suffered  by 
the  mortgagor  or  his  legal  representatives,  and 
such  sale  shall  not  create  any  further  term  or 
estate  to  the  purchaser  than  the  said  lands 
and  tenements  were  mortgaged  for.  Id.  f  59. 
A  fee  simple  having  passed  from  the  grantors 
in  the  mortgage  to  the  grantees,  the  sheriff, 
being  a  ministerial  officer,  can  sell  only  the  es- 
tate so  granted,  and  be  merely  Is  the  conduit 
through  which  the  title  passes.  He  cannot 
create,  Increase,  or  diminish  the  quantity  of  the 
estate  that  he  conveys.  The  execution  of  the 
sheriff's  deed  is  but  the  exercise  of  a  bare 
power,  disconnected  with  ony  estate  In  the 
land    Itself.     Murfree,    Sheriffs,  |  712.    The 
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sheriff,  as  a  ministerial  officer,  can  make  no 
terms  except  those  prescribed  by  law,  and  the 
law  Is  that  the  sheriff  sells,  and  the  purchaser 
buys,  the  debtor's  title,  whatever  that  may  be. 
Id.  S  991.  Upon  confirmation  of  the  sale,  the 
purchaser  Is  entitled  to  a  deed,  good  and  suffi- 
cient, for  the  premises  so  sold.  Rev.  Code 
1883,  c.  Ill,  I  26.  The  grantee  In  any  deed 
under  execution  process  shall  hold  the  prem- 
ises therein  conveyed,  with  ail  their  appurte- 
nances, as  fully  and  amply,  and  for  such  estate 
and  estates,  and  under  such  rents  and  services, 
as  he  or  they,  for  whose  debt  or  duty  the  same 
shall  be  sold,  might  or  could  do,  at  or  before 
the  taking  thereof  in  execution.     Id.  {  27. 

The  point  being  established  that  a  fee-sim- 
ple title  having  been  conveyed  to  secure  the 
debt,  and,  on  foreclosure  of  the  mortgage,  only 
a  life  estate  conveyed  by  the  sheriff,  Instead 
of  a  fee  simple,  the  question  that  arises  is, 
what  remedy,  if  any,  has  the  purchaser?  The 
remedy  is,  clearly,  that  this  court  may  order 
and  direct  the  present  sheriff  to  make  a  deed 
to  the  petitioner  for  the  land  he  now  holds; 
for,  under  the  facts  as  set  forth  in  this  petition, 
the  purchaser  is  entitled  to  an  order  of  the 
court  directing  the  present  sheriff  to  make  a 
deed  pursuant  to  the  Bale  originally  made. 
No  deed  was  made  by  the  sheriff  who  sold  the 
property  pursuant  to  the  sale.  He  made  a 
deed  for  a  life  estate  when  he  should  have 
made  a  deed  for  a  fee  simple.  Such  deed  for 
a  life  estate  was  not  pursuant  to  the  sale  under 
the  foreclosure  proceeding.  This  court  may 
then  properly  order  a  deed  to  be  made  from 
the  present  sheriff  to  this  petitioner.  Id.  I  29. 
And  a  sale  made  by  the  present  sheriff,  under 
order  of  the  court,  will  convey  to  the  petifioner 
a  fee-simple  title.     Id.  §  30. 

Edwin  R.  Cochran,  Jr.,  and  George  Lodge, 
for  petitioner.  Philip  Q.  Churchman,  for  the 
sheriff. 

LORE,  C.  J.  In  the  matter  of  the  petition 
of  John  P.  Deputy  alleging  that  in  1859  the 
then  sheriff  made  a  deed  under  a  levari  facias, 
but  that  he  omitted  the  words  "heirs  and  as- 
signs," the  rule  is  upon  the  present  sheriff  to 
make  a  deed  in  pursuance  of  the  statute.  Rev. 
Code,  p.  837.  The  court  have  fully  considered 
the  matter,  and  we  are  in  entire  accord  that 
the  prayer  of  the  petitioner  ought  to  be  grant- 
ed. This  is  a  remedial  statute,  and  the  appli- 
cation seems  to  come  within  the  scope  of  the 
remedy  of  the  statute.  We  therefore  grant 
the  petition,  and  the  order  is  made  upon  the 
sheriff  to  make  the  deed  in  pursuance  of  the 
writ  and  the  sale.  Not  having  made  the  deed 
in  pursuance  thereof,  it  was,  in  fact,  not  In 
pursuance  of  the  statute  and  not  In  pursuance 
of  authority.  We  think  there  Is  ample  author- 
ity for  it,  and '  make  the  order.  This  deed 
gives  the  party  no  additional  rights.  It  simply 
gives  him  whatever  the  party  was  entitled  to  at 
the  time  of  the  sale. 

8PRUANCE,  J.  We  have  given  to  this 
case  very  careful  consideration',  as  It  presents 


several  novel  features.  We  know  of  no  case  In 
which  such  an  application  has  been  made  after 
the  lapse  of  so  long  a  time.  It  Is  now  about 
38  years  since  the  defective  deed  of  the  sher- 
iff was  made.  We  do  not  think,  however, 
that  this  lapse  of  time  warrants  the  refusal  of 
the  order,  as  there  Is  no  statutory  limitation  of 
time  within  which  the  court  may  exercise  the 
power  given  by  Rev.  Code,  p.  837,  §  29.  All 
of  the  proceedings  under  which  the  land  was 
sold,  down  to  the  deed  of  the  sheriff,  were  reg- 
ular. The  estate  mortgaged  and  the  estate 
sold  by  the  sheriff  was  a  fee  simple.  The 
sheriff's  deed  conveyed  a  life  estate  only.  This 
deed  was  therefore  not  such  as  section  26  of 
the  act  required  him  to  make,  viz.  "a  good 
and  sufficient  deed  for  the  premises  so  sold." 
By  the  provisions  of  section  27  of  the  act  the 
grantee  of  the  sheriff  was  entitled  to  hold  the 
premises  for  such  estate  as  he  for  whose  debt 
the  same  were  sold  held  the  same,  but  this 
deed  conveyed  a  less  estate.  Section  29  of 
the  act  authorizes  the  court  to  require  the  sher- 
iff In  office  to  make  a  deed  where  the  officer 
making  the  sale  Is  out  of  office  and  the  pur- 
chase money  is  paid,  "without  a  deed  being 
made  pursuant  to  such  sale."  This  case  comes 
within  these  provisions.  A  deed  was  made 
but  it  was  not  "pursuant  to  such  sale."  We 
make  this  order  the  more  readily  because  of 
the  provisions  of  section  30  of  the  act,  which 
save  all  persons  Interested  from  any  injury  in 
case  the  order  is  made  improvidently.  The 
sheriff  executing  the  order  incurs  no  risk,  as 
he  Is  merely  the  Instrument  of  the  court  The 
grantee  In  the  deed  made  under  the  order  of 
the  court  takes  only  the  title  which  can  or 
ought  to  be  passed,  and  if  he  Is  not  the  person 
entitled,  or  if  a  greater  estate  be  conveyed 
than  he  is  entitled  to,  he  is,  at  most,  but  the 
trustee  of  the  person  entitled. 


(70  Coon.  453) 

Appeal  of  WOODBURY. 
(Supreme  Court  of  Errors  of  Connecticut 

March  24,  1898.) 
Appeal— Is80i.vbnxt — Interested  Partt. 
A  trustee  in  insolvency  of  an  estate  cannot 
appeal  from  a  decree  of  the  probate  court,  re- 
fusing to  extend  the  time  for  presentation  of. 
claims  to  commissioners  of  said  estate. 

Appeal  from  superior  court,  Hartford  coun- 
ty; Samuel  O.  Prentice,  Judge. 

Appeal  by  Mllo  K.  Woodbury,  trustee  in  in- 
solvency, from  an  order  and  decree  of  the 
court  of  probate  for  the  district  of  Enfield, 
denying  the  application  for  an  extension  of 
time  within  which  creditors  might  present 
their  claims  against  the  insolvent  estate. 
Facta  found,  and  Judgment  rendered  in  favor 
of  the  testator,  and  appeal  by  Margaret 
Ralche,  a  creditor  of  the  insolvent  estate,  for 
alleged  errors  in  the  rulings  of  the  court. 
Error  and  cause  remanded. 

Milo  K.  Woodbury,  the  present  appellee,  as 
trustee  In  insolvency  of  the  estate  of  one 
Baiche,    presented   a  petition   to   the   court 
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of  probate,  In  which  said  estate  was  then  In 
process  of  settlement,  alleging,  in  substance, 
that  the  time  limited  by  said  court  for  the 
presentation  of  claims  to  the  commissioners 
upon  Bald  estate  had  expired;  that,  through 
inadvertence  and  mistake,  a  number  of  cred- 
itors, representing  over  one-third  of  the  total 
liabilities  of  said  estate,  had  failed  to  present 
their  claims  within  the  time  limited;  that 
Bald  claims  were  justly  due  from  said  es- 
tate; and  asking  that  the  time  for  presenta- 
tion of  claims  be  extended.  The  court  re- 
fused to  extend  the  time,  and,  from  this  or- 
der and  decree  of  refusal,  the  trustee  took 
an  appeal  to  the  superior  court  The  motion 
for  said  appeal  alleged  no  other  interest  in 
Woodbury  than  as  trustee  in  Insolvency  of 
said  estate.  Margaret  Ralche,  a  creditor  of 
said  estate  appeared  In  the  superior  court, 
and  filed  a  motion  to  erase  the  case  from  the 
docket,  "upon  the  grounds  that  it  does  not 
appear  upon  said  appeal  that  the  appellant 
has  any  interest  in  the  decree  appealed  from, 
and  also  that  the  appellant,  as  trustee  of 
said  estate,  has  no  right  to  appeal  from  said 
decree."  The  court  denied  the  motion,  and, 
upon  further  hearing,  rendered  Judgment  re- 
versing the  probate  decree  appealed  from,  re- 
opening the  hearing  before  the  commissioners, 
and  extending  the  time  for  presentation  of 
claims  for  the  period  of  one  month  from  the 
date  of  judgment  From  this  judgment  Mar- 
garet Raicbe  appealed  to  this  court,  and  as- 
signs for  error  the  action  of  the  superior  court 
(1)  in  denying  the  motion  to  erase;  (2)  in 
overruling  two  certain  specified  claims  made 
by  her  on  the  trial;  (3)  in  fixing,  by  its  Judg- 
ment the  limits  of  the  extension  of  time,  in- 
stead of  leaving  this  to  be  done  by  the  pro- 
bate court 

Charles  B.  Perkins  and  John  Hamlin,  for  ap- 
pellant   George  B.  Fowler,  for  appellee. 

TORRANCE,  3.  The  first  question  to  be 
considered  is  whether  the  motion  to  erase 
should  have  been  granted,  and  that  depends 
upon  the  further  question  whether  the  trustee, 
as  such,  had  the  right  to  appeal  from  the  pro- 
bate decree  in  question  here.  It  is  well  set- 
tled that  to  entitle  a  party  to  appeal  In  a  case 
like  this,  he  most  have  some  pecuniary  inter- 
est which  the  decree  or  order  appealed  from 
will  in  some  way  Injuriously  affect  Norton's 
Appeal,  46  Conn.  527;  Dickerson's  Appeal,  55 
Conn.  223,  10  Atl.  194.  and  15  Atl.  99.  Fur- 
thermore, the  record  must  show  that  he  has 
such  an  interest;  and  if  it  does  not  or  shows 
that  he  has  none,  the  case  will,  on  a  motion 
to  that  effect  be  erased  from  the  docket  Nor- 
ton's Appeal,  supra;  Campbell's  Appeal,  64 
Conn.  277,  29  Atl.  494.  The  superior  court  in 
this  case  held,  correctly  enough,  that  the  appel- 
lant must  have  a  pecuniary  interest  in  the 
subject-matter  of  the  appeal.  It  also  held  that 
such  Interest  may  be  "either  in  the  appellant 
personally,  or  in  another,  with  the  duty  in  him, 
by  virtue  of  his  fiduciary  relations  or  repre- 


sentative capacity,  to  protect  it"  This  last 
as  a  general  statement  of  a  general  rule,  is 
perhaps  sufficiently  accurate.  The  trustee  in 
Insolvency  is  unquestionably,  for  certain  pur- 
poses and  to  a  limited  extent  the  representa- 
tive of  both  the  debtor  and  the  creditors.  He 
takes  the  property  upon  a  trust— First  to  ap- 
ply so  much  thereof  as  may  be  necessary  to 
the  payment  of  proven  debts  and  attendant  ex- 
penses; and,  secondly,  to  return  whatever  sur- 
plus may  remain  to  the  original  owner.  He 
also,  like  executors,  administrators,  and  re- 
ceivers, and  others  who  act  in  a  representative 
capacity,  is  charged  with  the  performance  of 
certain  duties  in  the  interest  of  all  concerned, 
such  as  protecting  the  property  against  unjust 
claims  and  demands,  caring  for  and  managing 
the  estate  in  the  interest  of  all  to  the  extent 
of  their  proven  rights,  and  seeing  to  it  that  its 
settlement  is  not  unreasonably  delayed  nor 
made  unreasonably  expensive.  Williams  v. 
Wadsworth,  51  Conn.  277;  Greene  v.  Manu- 
facturing Co.,  52  Conn.  330;  Merwin  v.  Aus- 
tin, 58  Conn.  22, 18  AtL  1029;  In  re  Wilcox  & 
Howe  Co,  70  Conn.  220,  39  Atl.  163.  Where 
the  law  imposes  duties  of  this  kind  upon  one 
acting  in  a  representative  capacity,  it  clothes 
him  with  power  to  perform  them,  and  must  in 
such  cases  hold  that  he  has  such  an  interest  as 
entitles  him  to  appeal  under  our  statute  relat- 
ing to  probate  appeals.  Thus,  the  right  of  an 
administrator  or  an  executor  to  appeal  from  a 
probate  decree  is  recognized  in  Lockwood  v. 
Reynolds,  16  Conn.  303,  Davis'  Appeal,  39 
Conn.  395,  and  Hewitt's  Appeal,  58  Conn.  223, 
20  Atl.  453;  and  It  Is  common  practice  for  ex- 
ecutors, administrators,  and  trustees  in  insol- 
vency.to  appeal  from  the  doings  of  commission- 
ers in  allowing  claims  against  the  estate. 

The  superior  court  in  this  case  held.  In  effect 
that  it  was  the  duty  of  the  trustee  to  see  that 
no  creditor,  "by  accident  or  mischance,  or  oth- 
erwise, inadvertently  or  unwittingly,"  lost  his 
"status"  as  creditor,  and,  If  this  did  happen,  to 
do  what  he  could  to  restore  him  to  that  status. 
If  this  were  so,  It  would  perhaps  follow  that 
the  trustee  in  this  case  would  have  the  right 
to  appeal;  but  we  are  of  opinion  that  the  trus- 
tee is  not  charged  with  any  such  duty.  To 
establish  the  amount  and  validity  of  his  claim, 
and  to  maintain  his  right  to  present  it  to  the 
commissioners,  are  plainly  duties  that  belong 
solely  to  the  creditor.  His  right  to  perform 
them  is  neither  suspended  nor  in  any  way 
abridged  by  the  proceedings  In  Insolvency.  In 
performing  them  he  is  acting  simply  and  solely 
In  his  own  interest  and  In  a  measure  adversely 
to  the  rest  of  the  creditors.  He  Is  simply,  In 
all  that  he  does  in  this  respect  trying  to  es- 
tablish his  standing  as  a  creditor,  and  it  should 
be  done  by  him  and  at  bis  expense,  and  not  by 
other  creditors  or  the  debtor,  and  at  their  ex- 
pense, through  their  representative,  the  trustee. 
If  the  creditor  falls  to  establish  his  right  to 
present  his  claim  to  the  commissioners,  or  falls 
to  establish  the  validity  of  his  claim  or  the 
amount  of  his  debt  as  he  claims  It  be  alone 
Is  the  party  aggrieved,  and  not  the  debtor,  nor 
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the  other  creditors,  nor  the  trustee,  who  for 
some  purposes  represents  them. 

The  appellee  here  argues  that  If  the  trustee, 
under  certain  circumstances,  as  shown  by  some 
of  the  cases  hereinbefore  cited,  can  appeal 
from  an  order  extending  the  time  for  present- 
ing claims,  there  is  no  reason  why  he  should 
not  have  the  right  to  appeal  from  an  order  re- 
fusing to  extend  the  time.  The  two  cases  are 
not  analogous.  In  the  former  he  Is  acting  in  the 
interest  of  the  debtor  and  of  all  the  creditors 
whose  standing  as  such  is  undisputed,  In  a  case 
where  It  is  his  duty  to  act  In  favor  of  a  speedy 
and  economical  settlement;  while  In  the  lat- 
ter he  Is  charged  with  no  duty  to  act,  and  Is 
acting,  if  he  acts  at  all,  in  favor  of  delay,  at 
the  expense  of  the  estate,  in  the  Interest  of  one 
or  more  parties  Whose  standing  as  creditors  Is 
still  In  dispute.  A  trustee  may  appeal  from 
the  allowance  of  a  claim  by  the  commissioners, 
but  it  does  not  follow  from  this  that  he  can 
appeal  from  their  action  In  disallowing  a  claim. 
In  the  one  case  he  may  be  aggrieved  in  his  rep- 
resentative capacity,  because  it  may  be  his 
duty,  at  the  expense  of  the  estate,  to  oppose 
the  claim;  In  the  other,  he  Is  not  charged  with 
the  duty  of  establishing  the  claim  at  the  ex- 
pense of  the  estate,  and  is  not  aggrieved  In  his 
representative  capacity  by  Its  disallowance. 
So  far  as  we  are  aware,  the  practice  In  cases  of 
this  kind  has  always  been  In  accordance  with 
the  views  herein  expressed.  The  creditor  him- 
self has  ample  power  to  protect  his  rights,  and 
we  see  no  good  reason  why  he  should  call  upon 
the  trustee  to  do  this  for  him  at  the  expense  of 
others.  For  these  reasons,  we  are  of  opinion 
that  the  court  below  erred  In  denying  the  mo- 
tion to  erase.  In  this  view  of  the  case,  It  Is 
unnecessary  to  consider  or  decide  the  other  er- 
rors assigned.  There  la  error  In  the  Judgment 
complained  of,  and  it  Is  set  aside,  and  the 
cause  remanded  to  the  superior  court,  to  be 
proceeded  with  according  to  law.  The  other 
judges  concurred. 


(10  Conn.  467) 

HEALY  et  al.  t.  HEALT  et  at. 

(Supreme  Court  of  Errors  of  Connecticut. 

March  24,  1898.) 

WlUS— COWBTROCTION— PSRPKTUITIltS. 

1.  A  bequest  of  the  use  of  one-twentieth  of 
the  remainder  of  the  estate  to  A.,  at  his  decease 
to  go  to  his  legal  heirs,  is  not  obnoxious  to  the 
common-law  rule  against  perpetuities. 

2.  A  bequest  to  testators  brother  of  the  use 
of  one-twentieth  of  the  remainder  of  his  estate, 
and  on  his  decease  to  his  legal  heirs,  goes  to  the 
brother's  legal  heirs,  on  his  death  before  testa- 
tor. 

3.  A  bequest  of  the  use  of  one-twentieth  of 
the  estate  to  M.,  and  at  bis  decease  to  his  legal 
heirs,  vests  in  M.  for  life,  and  on  his  death  in 
his  legal  heirs  then  living. 

4.  A  beqnest  to  the  heirs  of  P.,  deceased,  share 
and  share  alike,  goes  to  the  heirs  of  P.  living  at 
the  testator's  death. 

5.  A  bequest  to  the  legal  heirs  of  J.'s  children 

Soes  to  the  legal  heirs  of  J.  living  at  testator's 
eath. 

6.  A  bequest  to  the  legal  heirs  of  M.,  share 
and  share  alike,  goes  to  the  heirs  of  M.  living  at 
testator's  death. 


7.  Where  the  legal  heirs  entitled  to  take  un- 
der a  will  consist  of  children  and  representa- 
tives of  deceased  children,  they  take  per  stirpes. 

Case  reserved  from  superior  court,  Hart- 
ford county;   Milton  A.  Shumway,  Judge. 

Suit  by  Jane  Coe  Healy  and  others,  as  ex- 
ecutors  of  the  will  of  Samuel  L.  Healy, 
against  Bertrand  N.  Healy  and  others,  for 
the  construction  of  a  will.  Facts  found,  and 
questions  reserved  to  the  supreme  court  for 
advice. 

Samuel  L.  Healy  made  his  will  on  October 
26,  1896,  and  died  January  1, 1897.  The  will 
which  has  been  duly  proved  is  as  follows: 
"(1)  I  give  and  bequeath  to  the  children  of 
Nephew  Bertrand  (daughters),  Edna  and 
Sada,  five  hundred  dollars  each.  (2)  J  give 
and  bequeath  to  the  daughters  of  my  de- 
ceased sister  Betsey  Allen  (name  forgotten), 
or  her  legal  heirs,  one  thousand  dollars.  (3) 
I  give  and  bequeath  to  my  beloved  wife, 
Jane  Coe  Healy,  ten-twentieths  of  the  re- 
mainder of  my  estate,  real  and  personal. 
(4)  I  give  and  bequeath  to  my  brother  John 
Healy  the  use  of  one-twentieth  of  remainder 
of  my  estate,  real  and.  personal,  at  his  de- 
cease to  go  to  his  legal  heirs.  (5)  I  give 
and  bequeath  to  my  brother  Win.  C.  Healy 
the  use  of  one-twentieth  of  remainder  of  my 
estate,  real  and  personal,  at  his  decease  to 
go  to  my  brother  John  Healy's  children, 
share  and  share  alike.  (6)  I  give  and  be- 
queath to  my  brother  M.  L.  Healy  the  use 
of  one-twentieth  of  remainder  of  my  estate, 
real  and  personal,  at  his  decease  to  go  to  his 
legal  heirs.  (7)  I  give  and  bequeath  to  my 
sister  Julia  Warner  one-twentieth  of  the 
remainder  of  my  estate,  real  and  personal, 
at  b_er  decease  to  go  to  her  legal  heirs.  (8) 
I  give  and  bequeath  to  the  legal  heirs  of 
my  brother  Paul  Healy  (deceased)  two-twen- 
tieths of  remainder  of  my  estate,  real  and 
personal,  share  and  share  alike.  *  *  • 
(10)  I  give  and  bequeath  to  the  legal  heirs 
of  my  brother  M.  L.  Healy  two-twentieths 
of  remainder  of  my  estate,  real  and  personal, 
share  and  share  alike.  (11)  I  ordain  and 
appoint  my  wife,  Jane  Coe  Healy,  executrix, 
and  my  nephew  Anson  W.  Healy,  executor, 
of  this,  my  last  will  and  testament,  with- 
out bonds."  Upon  settlement  of  the  estate, 
there  remain  to  be  distributed  some  $50,- 

000,  personal  estate,  with  $ ,  real  estate. 

The  complaint  asks  the  superior  court  to 
construe  the  will  in  the  following  particu- 
lars: "First,  whether,  under  section  4,  the 
children  of  John  Healy  are  entitled  to  one- 
twentieth  of  remainder  after  his  decease, 
or  whether  said  remainder  is  intestate  es- 
tate; second,  whether,  under  section  6,  M. 
L.  Healy's  children  are  entitled  to  receive, 
or  said  estate  subject  to  said  life  use  is  in- 
testate; third,  whether,  under  section  7, 
Julia  Warner  takes  absolutely,  or  her  chil- 
dren take  subject  to  her  life  estate,  or  if 
these  will  remain  intestate  estate;  fourth, 
whether,  under  section  8,  Paul  Healy's  chil- 
dren, or  their  representatives,  take,  or  said 
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remainder  Is  intestate  estate;  fifth,  wheth- 
er, under  section  9,  the  children  or  grand 
children  of  John  take,  or  the  estate  given 
in.  the  ninth  clause  is  intestate;  sixth, 
whether,  under  the  tenth  clause,  the  chil- 
dren of  M.  L.  Healy  take,  or  the  two-twen- 
tieths purporting  to  be  given  by  said  clause 
is  intestate  estate."  The  court  finds  that 
the  testator  was  80  years  old  at  the  date  of 
the  will,  which  was  written  by  one  Rollin 
Humphrey,  who  was  at  the  time  about  70 
years  old;  and  neither  the  testator  nor  Hum- 
phrey was  a  lawyer;  that  defendant  Ber- 
trand  N.  Healy  is  one  of  the  heirs  at  law  of 
the  testator,  being  the  only  son  of  Na- 
thaniel Healy,  deceased,  brother  of  the  tes- 
tator; that  Thomas  G.  Healy,  a  brother  of 
the  testator,  not  named  as  legatee,  was  a 
man  of  large  wealth,  and  has  died  since  the 
commencement  of  this  action,  leaving  chil- 
dren surviving  him;  that  the  defendants 
Charles  J.  and  Mabel  Healy,  Lucretla 
Barnes,  and  Mary  and  Clara  Beckwith  are 
the  children,  and  all  the  children,  of  the  tes- 
tator's brother  John  Healy,  who  died  after 
the  execution  of  the  will,  and  before  the  tes- 
tator; that  Herbert  S.  Beckwith  is  a  son  of 
Mary  Beckwith,  and  Raymond  and  Louis 
Beckwith  are  sons  of  said  Clara  Beckwith 
(being  all  minors),  and  are  all  the  grandchil- 
dren of  John  Healy,  deceased;  that  said 
John  Healy  lived  a  near  neighbor  to  the  In- 
testate, who  was  intimate  with  John  and  his 
family,  and  knew  well  his  children  and  his 
grandchildren;  that  the  defendants  Emma, 
Edith,  Wallace,  and  Willis  Healy,  Effa  Cur- 
tis, Ellen  Welton,  Hattle  Hyde,  Winifred 
Hayes,  Egbert  N.  Elmer,  and  Henry  Healy 
were  the  children,  and  all  the  children,  of 
the  testator's  brother  M.  L  Healy,  and  they 
were  all  well  known  to  the  testator  at  the 
time  he  executed  said  will;  that  the  testa- 
tor's brothers  William  C  and  M.  L.  Healy 
and  his  sister  Julia  Warner  still  survive; 
that  Paul  Healy  died  before  the  testator,  and 
three  of  his  children  and  three  representa- 
tives of  children  survive. 

Charles  H.  Briscoe,  for  executors,  Julia 
Warner,  and  heirs  of  Paul  Healy.  Donald  T. 
Warner  and  Howard  F.  Landon,  for  Emma 
Healy  and  others.  Hungerford,  Hyde,  Joslyn 
&  Oilman,  for  Bertrand  N.  Healy.  Samuel  A. 
Herman,  for  William  C.  &  Marcus  L.  Healy. 
Sperry,  McLean  &  Bralnard,  for  Charles  J. 
Healy  and  others.  John  H.  White  and  Syl- 
vester Barbour,  for  Mary  Beckwith  and  oth- 
ers. 

HAMERSLEY,  J.  Some  of  the  respond- 
ents, in  their  answer,  allege  certain  facts  as 
tending  to  show  the  circumstances  under 
which  the  will  was  made;  and  the  executors 
demurred  to  these  allegations.  Apparently, 
this  demurrer,  although  sustained  by  the 
court,  Is  waived  by  the  reservation;  but,  if 
not,  we  deem  it  unnecessary  to  pass  upon 
the  action  of  the  court  in  sustaining  the  de- 
murrer, as  the  facts  averred,  in  view  of  the 


plain  meaning  of  the  will,  could  only  serve 
to  support  a  construction  sufficiently  clear 
without  them. 

The  clauses  we  are  asked  to  construe  are 
valid.  A  bequest  of  "the  use  of  one-twenti- 
eth of  the  remainder  of  my  estate  to  A.  B., 
at  his  decease  to  go  to  his  legal  heirs,"  is  cer- 
tainly not  obnoxious  to  the  common-law  rule 
against  perpetuities.  It  is  immaterial  wheth- 
er It  would  be  valid  under  our  late  statute  of 
perpetuities.  This  will  was  executed  since 
the  repeal  of  that  statute. .  The  gift  in  the 
fourth  clause  vests  in  the  legal  heirs  of  John 
Healy  at  the  death  of  the  testator.  The  prior 
death  of  the  life  tenant  does  not  invalidate 
the  gift  over.  The  seventh  clause,  which 
gives  "to  my  sister  Julia  Warner  one-twenti- 
eth of  the  remainder  of  my  estate,  real  and 
personal,  at  her  decease  to  go  to  her  legal 
heirs,:'  gives  to  Julia  a  life  estate  only.  The 
language  used,  in  connection  with  that  of 
other  parts  of  the  will  and  Its  whole  scheme, 
clearly  expresses  this  Intent  The  ninth 
clause  gives  the  legacy  named  to  the  legal 
heirs  of  John.  When  a  clause  can  be  read 
so  as  to  be  consistent  with  a  testator's  evi- 
dent intent,  and  avoid  uncertainty,  it  should 
be  so  read.  By  supplying  the  omission  of  a 
comma,  any  doubt  as  to  the  meaning  of  this 
clause  disappears.  It  then  reads:  "I  give 
and  bequeath  to  the  legal  heirs  of  my  broth- 
er, John's  children,  two-twentieths,"  etc.  In 
the  tenth  clause  the  legacy  Is  given  "to  the 
legal  heirs  of  my  brother  M.  L.  Healy."  It 
appears  from  the  will  itself  that  the  testator 
knew  that  his  brother  was  living,  for  he 
gives  him  a  legacy  in  the  sixth  clause.  It 
is  therefore  certain  that  he  here  uses  the 
words  'legal  heirs"  In  the  popular  sense,  as 
indicating  the  persons  entitled  to  inherit  If 
his  brother  were  dead.  Where  the  legal 
heirs  include  children  and  the  representatives 
of  children,  as  appears  to  be  the  case  with 
those  names  in  the  eighth  clause,  of  course 
they  take  per  stirpes.  Jackson  v.  Alsop,  67 
Conn.  249,  254.  34  Atl.  1106. 

The  superior  court  Is  advised:  (1)  The  le- 
gal heirs  of  John  Healy  living  at  the  death 
of  the  testator  are  entitled  to  the  bequest 
under  the  fourth  section.  (2)  The  bequest 
under  section  6  is  to  M.  L.  Healy  for  life, 
and  upon  his  death  to  those  who  in  that 
event  are  his  legal  heirs  then  living.  <3)  The 
bequest  under  section  7  goes  to  Julia  Warner 
for  life,  and  upon  her  death  to  her  legal  heirs 
then  living.  (4)  The  bequest  under  section 
8  goes  to  the  legal  heirs  of  Paul  Healy  living 
at  the  testator's  death.  (5)  The  bequest  un- 
der section  9  goes  to  the  legal  heirs  of  John 
Healy  living  at  testator's  death.  (6)  The  be- 
quest under  section  10  goes  to  those  persons 
living  at  the  testator's  death  who  would  be 
the  legal  heirs  of  M.  L.  Healy  if  he  were 
dead.  (7)  All  the  above  gifts  are  valid,  and, 
where  the  legal  heirs  consist  of  children  and 
representatives  of  deceased  children,  they 
take  per  stirpes.  The  other  judges  concur- 
red. 


Digitized  by 


Google 


Conn.) 


HILLS  v.  TOWN  OF  FARMINGTON. 


795 


(70  Conn.  «0) 

HILLS  et  al.  t.  TOWN  OF  FARMINGTON. 

(Supreme  Court  of  Errors  of  Connecticut 

March  24,  1888.) 

Action  on  Contract— Evidskoe. 

1.  In  an  action  on  a  builder's  contract,  testi- 
mony as  to  the  employment  by  the  defendant 
of  architects  to  prepare  the  plans,  incorporated 
into  the  written  contract  made  by  him  with 
plaintiff,  is  immaterial. 

2.  A  builder's  contract,  in  writing,  provided 
that  the  builder  should  erect  a  building  for  a 
certain  sum,  according  to  certain  specifications 
and  architects'  plans.  Held,  that  it  could  not 
be  shown  by  parol  evidence  that  the  sum  agreed 
to  be  paid  included  an  extra  price,  for  which  he 
made  a  certain  verbal  warranty  that  the  archi- 
tects' plans  would  be  satisfactory,  which  was 
not  a  part  of  the  written  contract. 

Appeal  from  superior  court,  Hartford  coun- 
ty; Samuel  O.  Prentice,  Judge. 

Action  by  John  R.  Hills  and  others,  execu- 
tors, against  the  town  of  Farmington,  to  re- 
cover for  work  and  labor  and  materials  fur- 
nished, brought  to  the  superior  court  in  Hart- 
ford county,  and  tried  to  the  court  (Prentice, 
J.);  facts  found,  and  judgment  rendered  for 
the  plaintiffs;  and  appeal  by  the  defendant 
for  alleged  errors  In  the  rulings  of  the  court 
No  error. 

This  action  was  brought  to  recover  the 
balance  due  for  the  construction  of  a  town 
hall  for  the  defendant  The  hall  was  par- 
tially built  by  John  C.  Mead,  and  was  com- 
pleted by  his  representatives,  the  present 
plaintiffs.  It  was  built  in  pursuance  of  a 
written  contract  between  Mead  and  the  de- 
fendant containing  the  usual  provisions  of 
a  building  contract  The  contract  price  was 
$10,500.  The  complaint  contained  two  counts, 
—one  for  balance  due  on  the  contract  price 
and  some  extra  work,  and  one  for  balance 
due  on  account  stated.  Judgment  was  ren- 
dered on  the  former  count  The  answer  al- 
leges that  Mead  had  not  fulfilled  his  written 
contract  and  that  the  building  was  not  fin- 
ished to  the  satisfaction  of  Sturgls  &  Keis- 
ter,  the  architects,  as  required  by  the  con- 
tract and  contains  a  counterclaim  alleging 
that  Mead  had  agreed  with  the  defendant's 
building  committee  that,  if  they  would 
award  him  the  contract  to  build  in  accord- 
ance with  the  plans  and  specifications  of 
said  architects  at  the  contract  price  of  $10,- 
500,  he  would  warrant  to  said  committee  a 
properly  constructed  building,  and  that  the 
committee  had  agreed  to  pay  this  extra 
price,  being  $2,000  more  than  the  cost  of 
construction,  in  consideration  of  the  war- 
ranty. The  plaintiffs  replied  to  this  coun- 
terclaim by  a  general  denial.  The  court 
found  that  the  building  was  constructed  in 
strict  conformity  with, the  plans  and  specifi- 
cations; that  by  reason  of  defects  in  its 
roof  construction  it  is  an  improper  and  un- 
fit building;  that  said  defects  were  due  to 
the  faulty  structural  requirements  contained 
in  said  plans  and  specifications,  and  to  the 
construction  of  said  building  in  accordance 
with"  said  plans  and  specifications,  and  to  no 


other  cause.  Upon  the  trial  the  defendant 
offered  evidence  to  prove  the  agreement  al- 
leged in  its  counterclaim,  which  was  reject- 
ed. The  rulings  are  stated  in  paragraphs  43 
and  44  of  the  findings  as  follows:  "(43)  Up- 
on the  trial  the  defendant  asked  Gay,  a  wit- 
ness in  Its  behalf,  whether  the  committee 
had  authorized  said  architects  to  prepare 
any  other  plan  Tor  said  building  than  said 
original  plan  with  stone  lower  story.  To 
this  question  the  plaintiffs  objected,  upon 
the  ground  that  it  was  immaterial  whether 
such  authority  bad  been  given  by  the  com- 
mittee, after  such  other  plan  had  been  made 
by  the  architects  and  embodied  in  the  con- 
tract as  the  plan  to  be  built  upon.  The  ob- 
jection was  sustained,  and  the  question  ex- 
cluded. (44)  Counsel  for  the  defendant  next 
asked  said  witness  if  the  committee  bad  ever 
employed  said  architects  at  all  In  the  matter 
of  the  erection  of  said  building.  Plaintiffs' 
counsel  objected.  Defendant's  counsel  then 
said:  T  offer  to  show  that  these  plans  were 
prepared  by  Sturgls  &  Kelster  upon  the  re- 
quest of  a  private  individual,  and  handed 
over  to  this  committee,  and  that  this  com- 
mittee never  employed  these  architects,  and 
never  paid  them,  and  that  this  committee 
took  these  plans  to  Mr.  Mead,  and  submit- 
ted them  to  him,  and  mat  Mr.  Mead,  in  or- 
der to  induce  this  contract  after  examining 
the  plans,  made  such  recommendation  as 
he  saw  fit  with  regard  to  changes,  one  of 
which  was  this  change  from  stone  to  wood,— 
perhaps  the  only  one,— and  that  then,  in  or- 
der to  Induce  this  contract  for  the  building, 
and  to  induce  the  committee  to  pay  him  $10,- 
500  therefor,  wliich  was  $2,000  more  than 
others  would  build  the  building  for,  Mr. 
Mead  warranted  to  them  that  the  building 
put  up  upon  the  plans  would  be  all  right 
and  satisfactory,  and  that  these  plans  were 
all  right  with  that  change.  I  offer  to  show 
that  agreement  as  the  Inducement  for  this 
contract,— not  as  disputing  this  contract  but 
as  a  separate  and  distinct  agreement,  entire- 
ly apart  from  this  contract  and  as  the  con- 
tract which  induced  this  one.'  After  a  some- 
what extended  discussion  between  counsel 
and  the  court  as  to  the  relevancy  of  these 
matters,  during  which  it  was  conceded  by 
counsel  that  all  these  matters  took  place  be- 
fore the  execution  of  the  contract  and  rest- 
ed wholly  in  parol,  said  question  and  testi- 
mony were  upon  objection  excluded."  The 
appeal  assigns  error  in  excluding  this  testi- 
mony, and  that  the  facts  found  do  not  sup- 
port the  judgment 

Noble  B.  Pierce,  for  appellant  Henry  C. 
Robinson  and  John  T.  Robinson,  for  appellees. 

HAMERSLET,  J.  Testimony  as  to  the  em- 
ployment by  the  defendant  of  the  architects 
to  prepare  the  plans,  which  were  adopted  by 
the  defendant  and  incorporated  Into  the  writ- 
ten contract  made  by  it  with  the  plaintiffs' 
intestate,  was  properly  excluded  as  immateri- 
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al,  unless  it  might  come  In  as  a  part  of  the 
testimony  supporting  the  verbal  agreement 
alleged  In  the  counterclaim.  We  think  all  this 
testimony  was  inadmissible.  The  parties  had 
deliberately  reduced  their  agreement  to  writ- 
ing. There  is  no  question  of  any  fraud  or 
mistake.  The  defendant  simply  claims  to  add 
to  the  written  contract  a  verbal  warranty.  It 
la  well  settled  that  a  parol  warranty  cannot 
be  superadded  to  a  written  contract  of  sale. 
Dean  v.  Mason,  4  Conn.  428,  431;  Oalpln  v. 
Atwater,  29  Conn.  93,  100.  In  this  respect 
the  contract  before  us  is  not  distinguishable 
from  a  contract  of  sale.  The  verbal  agree- 
ment sought  to  be  proved  is  an  Integral  ele- 
ment of  the  negotiations  which  the  parties, 
upon  reaching  a  final  conclusion,  put  into 
writing,  and  la  not  a  separate  agreement  on 
a  matter  consistent  with  the  terms  of  the 
written  agreement.  On  the  contrary,  It  con- 
tradicts that  agreement  The  verbal  agree- 
ment, as  alleged  In  the  counterclaim  and  out- 
lined In  the  offer  of  testimony,  Is  that  Mead 
agreed  to  build  with  a  warranty  for  510,500, 
being  $2,000  more  than  the  sum  for  which 
other  contractors  were  ready  to  construct 
the  building,  and  that  the  defendant  "agreed 
to  pay  said  extra  price  therefor,  because  of 
his  [Mead's]  said  representations,  and  In  con- 
sideration of  his  said  warranty  and  guaran- 
ty." The  written  agreement  details  at  length 
the  obligations  assumed  by  Mead  for  the  con- 
sideration of  $10,500,  including  the  promise 
to  finish  said  building  agreeably  to  the  draw- 
ings and  specifications  made  by  the  archi- 
tects (and  annexed  to  the  contract)  to  the 
satisfaction  and  under  the  direction  of  the 
architects,  to  be  testified  by  a  writing  under 
their  hands,  the  guaranty  of  skillful  work 
and  the  use  of  proper  materials,  but  not  the 
warranty  of  the  architects'  plans.  It  also  de- 
tails the  covenants  on  the  part  of  the  de- 
fendant to  pay  to  Mead,  at  the  time  and  In 
manner  specified,  the  sum  of  $10,500,  'in 
consideration  of  the  covenants  and  agree- 
ments being  strictly  performed  and  kept  by 
the  party  of  the  second  part  [Mead]  as  spec- 
ified." This  contract  appears  to  contain  the 
obligations  assumed  by  Mead,  In  considera- 
tion of  the  receipt  of  $10,500,  and  the  rights 
acquired  by  the  defendant.  In  consideration 
of  the  payment  of  that  sum.  It  is  presumed 
to  contain  the  whole  of  that  contract,  and 
cannot  be  contradicted  by  parol  testimony. 
Averill  v.  Sawyer,  62  Conn.  580,  568,  23  AtL 
73;  Caulfleld  v.  Hermann,  64  Conn.  325,  327, 
30  Atl.  52.  The  probability  of  a  town  build- 
ing committee  paying  $2,000  to  a  contractor 
to  warrant  the  architects'  plans  for  an  $8,- 
500  building  Is  a  matter  pertinent  to  the  weight 
of  the  evidence  but  not  to  Its  admissibility. 

The  plaintiffs,  by  their  denial  of  the  coun- 
terclaim, put  in  issue  the  facts  therein  al- 
leges*, and  there  may  be  a  question  whether 
they  were  not  estopped  from  objecting  to  tes- 
timony in  support  of  that  Issue.  This  ques- 
tion would  not  control  the  ultimate  rights  of 
the  parties;   It  waa  not  raised  In  the  court 


below,  and  Is  not  specifically  assigned  in  the 
appeal;  and  therefore  we  do  not  consider  it 
Counsel  for  the  defendant  claimed  in  argu- 
ment that  the  special  facts  found  by  the 
court  support  a  conclusion  that  Mead  had,  by 
bis  conduct  before  and  after  the  execution 
of  the  contract  made  himself  liable  for  the 
Incapacity  of  the  architects.  There  is  no  oc- 
casion to  detail  these  facts;  indeed,  the  coun- 
sel urges  them  mainly  in  connection  with  the 
excluded  evidence.  It  Is  quite  clear  that  the 
committee  had  much  too  great  confidence  In 
Mr.  Mead,  'but  it  Is  equally  dear  that  be  did 
not  assume  the  liability  claimed.  The  judg- 
ment of  the  court  is  the  legal  conclusion  from 
the  facts  found.  There  is  no  error  In  the 
judgment  of  the  superior  court  The  other 
judges  concurred. 

(TO  Conn.  435) 

TOWN  OF  NEW  MILFORD  v.  LITCHFIELD 
COUNTS". 
(Supreme  Court  of  Errors  of  Connecticnt 
March  24,  1898.) 
Commas— Hiohwats— Liabilities— Faootb  to 
Levy  Tax. 
Under  Laws  1895,  p.  655,  SS  6,  T.  requir- 
ing a  county  to  pay  a  town  for  one-third  the 
cost  of  constructing  a  road  in  the  town  and 
county  out  of  any  money  in  the  treasury  not 
otherwise  appropriated,  the  town  Is  entitled  to 
a  judgment  against  the  county,  though  it  neg- 
lected  to  make  a  levy  therefor,  and  had  no 
money  not  otherwise  appropriated. 

Case  reserved  from  court  of  common  pleas, 
Litchfield  county;   Gideon  H.  Welch,  Judge. 

Action  by  the  town  of  New  Milf  ord  against 
Litchfield  county  to  recover  one-third  of  the 
sum  expended  by  the  plaintiff  town  (or  the 
permanent  improvement  of  one  of  its  high- 
ways, brought  to  the  court  of  common  plena 
in  Litchfield  county,  and  reserved  by  that 
court  upon  a  finding  of  facta  for  the  consid- 
eration and  advice  of  this  court  Judgment 
advised  for  plaintiff. 

Frederic  M.  Williams  and  Donald  T.  War- 
ner, for  plaintiff.  Albert  P.  Bradstreet  and 
Samuel  A  Herman,  for  defendant 

ANDREWS,  C.  J.  The  legislature  at  Its 
session  In  1895  (Laws  1895,  p.  655)  passed 
"An  act  to  provide  for  the  Improvement  of 
public  roads."  It  provided  that  any  town 
In  the  state  might  In  each  year,  by  pursuing 
the  steps  therein  named,  Improve  a  portion 
of  its  public  roads,  and  in  section  8  said: 
"When  any  road  shall  be  constructed  nnder 
this  act  one  third  of  the  cost  of  said  con- 
struction shall  be  paid  for  out  of  the  state 
treasury,  •  •  •  one  third  of  the  cost  shall 
be  paid  for  out  of  the  treasury  of  the  county 
within  which  such  road  is  constructed,  and 
one  third  of  the  cost  shall  be  paid  for  out  of 
the  treasury  of  the  town  within  which  such 
road  Is  constructed."  Section  7  of  the  said 
act  provides  that  the  selectmen  of  the  town 
within  which  any  Buch  road  has  been  con- 
structed shall  file  a  certificate  of  the  coat 
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thereof  with  the  highway  commissioners  of 
the  state,  and  that  the  said  highway  commis- 
sioners shall  file  a  certificate  with  the  coun- 
ty commissioners  of  each  county  between 
December  15th  and  81st  of  each  year,  and 
that  "said  certificate  shall  state  the  amount 
pf  money  due  the  various  towns  by  the  coun- 
ty for  the  construction  and  permanent  im- 
provement of  roads  under  this  act,  and  the 
county  commissioners  shall  cause  to  be  paid 
to  the  town  said  money  as  set  forth  in  said 
certificate  out  of  any  money  in  the  treas- 
ury not  otherwise  appropriated."  The  com- 
plaint in  this  action,  in  its  first  count,  al- 
leges that  the  town  of  New  Milford,  in  the 
year  1S95,  did  permanently  improve  a  por- 
tion of  its  public  roads,  pursuant  to  the  pro- 
visions of  said  act,  and  expended  in  such  im- 
provement the  sum  of  $2,940,  and  that  all 
the  steps  were  taken  and  things  done  which 
entitled  It  to  receive,  and  made  It  the  duty 
of  the  county  of  Litchfield  to  pay  to  it,  one- 
third  of  the  said  amount,  to  wit,  the  sum  of 
$980.  In  the  second  count  the  complaint  al- 
leges a  like  liability  upon  the  county  to  pay 
plaintiff  for  money  expended  in  the  year 
1896  the  sum  of  $950.  It  Is  also  alleged  that 
there  was  in  the  county  treasury  money  not 
otherwise  appropriated  sufficient  to  pay  the 
said  sum,  and  that  a  demand  had  been  made 
on  the  county  commissioners  for  the  pay- 
ment thereof,  and  that  the  same  had  never 
been  paid.  Damages  are  demanded  for  the 
amount  of  both  said  sums.  The  answer 
avers  that  at  the  time  the  said  demand  was 
made  on  the  county  commissioners  there  was 
not,  nor  was  there  at  any  time  prior  to  the 
bringing  of  this  suit,  in  the  treasury  of  the 
county  or  due  to  the  county  the  said  sums 
of  money,  nor  any  part  thereof,  not  other- 
wise appropriated.  The  trial  court  found 
all  the  allegations  of  the  complaint  to  be 
true,  except  the  allegation  that  there  was 
sufficient  money  In  the  treasury,  and  upon 
this  part  of  the  case  found  the  averment  of 
the  answer  to  be  true,  and  thereupon  reserv- 
ed the  cause  for  the  advice  of  this  court 

The  reservation  is  in  these  words:  "That 
if,  as  matter  of  law,  the  defendant  county  is 
liable  in  the  premises  to  the  plaintiff  town, 
then  the  plaintiff  shall  recover  of  the  defend- 
ant the  said  sum  of  $980  under  the  first 
count,  and  the  further  sum  of  $950  under 
the  second  count,  and  costs."  The  statute 
above  referred  to,  in  its  sixth  section,  im- 
poses in  terms  on  the  defendant  county,  un- 
der the  state  of  facts  found  by  the  trial  court 
to  be  true,  an  absolute  liability  to  pay  to  the 
plaintiff  town  the  sums  of  money  demanded; 
and  in  its  seventh  section  it  empowers  the 
county  commissioners  to  discharge'  that  lia- 
bility. It  is  admitted— at  least,  it  is  not  de- 
nied—that the  conditions  are  found  by  the 
court  to  exist  which  create  the  liability.  The 
sole  reason  suggested  In  the  record,  or  urged 
by  the  eminent  counsel  for  the  defendant 
In  their  brief,  why  this  liability  to  pay  the 
amounts  does  not  attach,  and  yrhy  Judgment 


should  not  be  rendered  for  the  plaintiff 
against  the  county,  is  that  there  is  no  mon- 
ey In  the  county  treasury.  And  they  argue 
that,  because  there  Is  no  money  in  the  treas- 
ury, there  Is,  therefore,  no  liability  to  pay. 
The  want  of  money  in  the  treasury  can  only 
be  owing  to  the  omission  of  the  proper  au- 
thorities to  levy  and  collect  the  necessary 
tax.  So  the  argument  comes  to  this:  Be- 
cause the  county  authorities  have  neglected 
to  provide  money  sufficient  to  meet  its  lia- 
bilities, there  is  no  liability;  In  other  words, 
that  the  defendant  may  gain  an  advantage 
by  Its  own  omission  of  duty.  An  argument  , 
of  that  kind  Is  so  obviously  untenable  that, 
when  it  is  stated,  it  is  already  refuted.  The 
neglect  or  omission  to  provide  money  can 
never  absolve  a  public  corporation  from  the 
duty  to  discharge  a  statutory  liability. 
Whitney  v.  City  of  New  Haven,  58  Conn. 
450,  461,  20  Atl.  666;  State  v.  Staub,  61 
Conn.  553, 562,  23  Atl.  924;  Williams  v.  City 
of  New  Haven,  68  Conn.  263,  272,  86  Atl.  61. 
The  court  of  common  pleas  for  Litchfield 
county  is  advised  to  render  Judgment  for  the 
plaintiff  town.    The  other  Judges  concurred. 


(70  Conn.  444) 

LOOMIS  v.  PERKINS  et  at 

(Supreme  Court  of  Errors  of  Connecticut 

March  24,  1898.) 

Nbw  Tkiait- Appeal— Frisukptions— Vbkdiot. 

1.  A  trial  court  has  the  power  to  set  aside  ver- 
dicts and  grant  new  trials. 

2.  Where  the  trial  court  sets  aside  a  verdict 
and  grants  a  new  trial,  all  reasonable  presump- 
tions will  be  indulged  la  favor  of  the  correctness 
of  its  action. 

3.  A  joint  verdict  against  two  defendants  on 
a  contract  for  services  is  erroneous  if  the  evi- 
dence is  insufficient  to  support  the  verdict  as  to 
one. 

Appeal  from  court  of  common  pleas,  Hart- 
ford county;   William  S.  Case,  Judge. 

Action  by  Hiram  O.  Loomls  against 
Charles  H.  Perkins  and  Arthur  Perkins  to  re- 
cover for  services  as  a  surveyor  and  civil 
engineer.  The  jury  returned  a  verdict  for 
plaintiff,  which  the  court,  on  motion  of  de- 
fendants, set  aside,  from  which  action  of 
the  court  plaintiff  appealed.    No  error. 

Roger  Welles,   for  appellant    Joseph  L. 

Barbour,  for  appellees. 

ANDREWS,  a  J.  The  plaintiff  brought 
his  action  against  the  defendants  in  the 
court  of  common  pleas  in  the  county  of 
Hartford.  In  his  complaint  and  in  his  bill 
of  particulars  he  alleged  that  they  were 
jointly  Indebted  to  him  In  the  amount  there- 
in stated,  and  claimed  a  joint  Judgment 
therefor.  The  defendants  denied  their  lia- 
bility. The  case  was  tried  to  a  Jury,  and 
the  plaintiff  had  a  verdict  The  judge  re- 
fused to  accept  the  verdict  and  returned 
the  jury  to  a  second  and  a  third  considera- 
tion, and  then  accepted  It  as  It  is  recorded. 
The  court  then,  upon  motion,  set  aside  the 
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verdict,  and  ordered  a  new  trial.  From  that 
order,  this  appeal  is  taken.  Tbe  appeal  says: 
"Said  court  erred  in  granting  said  motion 
of  the  defendants  to  set  aside  the  verdict  as 
against  the  evidence  in  said  canse,  because 
(1)  said  court  had  no  power  or  authority 
to  set  aside  said  verdict  on  said  motion;  (2) 
the  record  In  said  cause  falls  to  disclose  any- 
thing from  which  Improper  conduct  on  the 
parf  of  the  jury  in  fairly  weighing  the  con- 
flicting testimony,  and  honestly  and  reason- 
ably reaching  their  conclusion,  can  be  legal- 
ly Inferred;  (3)  said  verdict  is  not  against 
'  the  evidence  in  said  cause;  (4)  said  verdict 
is  warranted  by  the  evidence  in  said  cause; 
(5)  the  said  verdict  is  warranted  by  the  evi- 
dence, by  the  terms  of  the  charge  of  the 
said  court  to  the  Jury  in  said  cause;  (6)  said 
verdict  having  been  rendered  three  times  by 
the  Jury  after  they  had  been  returned  to  a 
second  and  a  third  consideration  thereof  by 
the  court,  the  power  of  the  court  to  set  aside 
said  verdict  no  longer  existed." 

The  duty  and  the  power  of  a  trial  Judge 
In  respect  to  any  verdict  which  may  be  ren- 
dered by  a  Jury  in  his  court  has  been  recent- 
ly gone  over  quite  fully  by  this  court  in  Bis- 
sell  v.  Dickerson,  64  Conn.  61,  29  Atl.  226. 
We  have  no  occasion  to  change  what  was 
then  said.  Since  that  decision  trial  judges 
have  repeatedly  set  aside  verdicts  for  causes 
which  have  seemed  to  them  to  require  such 
action,  and,  as  far  as  we  axe  aware,  the  ex- 
ercise of  that  power  has  been  generally  ac- 
quiesced In.  Ordinarily,  the  power  to  set 
aside  a  verdict  is  called  Into  action  only  by 
the  motion  of  the  party  against  whom  the 
verdict  was  rendered;  and  there  was,  as  the 
law  formerly  stood,  an  apparent  inequality 
between  the  parties  on  the  result  of  the 
motion.  If  the  motion  was  denied,  the  party 
making  it  could  at  once  take  the  case  by  a 
motion  In  tbe  nature  of  an  appeal  to  the 
court  of  errors;  but,  if  the  motion  was 
granted,  the  party  In  whose  favor  the  ver- 
dict was  rendered,  and  against  whom  the 
motion  was  granted,  could  not  appeal.  This 
inequality  was  corrected  by  the  legislature 
by  the  provisions  of  section  29,  c.  194,  Acts 
1897.  That  section  enacts  that,  "whenever 
any  court  shall  set  aside  a  verdict  of  a  Jury 
in  a  civil  cause  upon  the  ground  that  it  Is 
against  the  evidence  in  said  cause,  the  party 
in  whose  favor  said  verdict  was  rendered 
may  appeal  from  the  decision  setting  aside 
said  verdict  to  the  supreme  court  of  errors 
in  the  manner  herein  provided  for  appeals, 
and  the  court  shall  report  all  the  evidence 
In  said  cause  to  the  supreme  court  of  errors 
and  make  it  a  part  of  the  record,  and  if 
said  supreme  court  of  errors  shall  be  of 
opinion  that  such  decision  setting  aside  the 
verdict  was  erroneous  It  shall  reverse  such 
decision  and  order  judgment  to  be  entered 
upon  said  verdict  In  the  lower  court  in  favor 
of  the  party  for  whom  said  verdict  was  ren- 
dered." Motions  to  this  court  have  been 
made  many  times  asking  that  a  verdict  of  a 


jury  be  set  aside  on  the  ground  that  it  is 
against  the  evidence.  The  rule  which  this 
court  follows  in  such  cases  Is  pretty  thor- 
oughly established  by  repeated  decisions.  It 
is  to  the  effect  that  the  verdict  will  not  be 
disturbed  if  there  Is  any  reasonable  ground 
appearing  in  the  evidence  on  which  the  jury 
might  have  acted.  In  the  present  case  the 
rule  to  be  followed  is  somewhat  different 
from  the  one  Just  cited.  The  statute  which 
governs  this  case  says  that  in  a  case  where 
a  verdict  is  set  aside  by  a  trial  judge,  and 
an 'appeal  is  taken,  the  judge  shall  report 
all  the  evidence  to  the  supreme  court  of 
errors,  "and,  if  said  supreme  court  of  errors 
shall  be  of  opinion  that  such  decision  setting 
aside  the  verdict  was  erroneous,"  it  shall 
re-establish  the  verdict,  etc.  In  such  appeal, 
this  court  is  dealing,  not  directly  with  the 
verdict  of  the  jury,  but  with  the  action  of 
the  jndge.  The  question,  strictly,  Is  not. 
was  the  verdict  against  the  evidence?  but 
did  the  judge  err?  It  is  possibly  true  that, 
in  determining  the  latter  question,  we  may 
be  required  to  pass  upon  the  former  one. 
In  doing  so,  however,  we  must  give  all  rea- 
sonable presumptions  In  favor  of  the  correct- 
ness of  the  judge's  action.  In  Chatfield  v. 
Bunnell,  69  Conn.  511,  37  Atl.  1074,  the  plain- 
tiff had  recovered  a  verdict  In  the  superior 
court,  which  the  defendant  moved  that  court 
to  set  aside,  on  the  ground  that  it  was 
against  the  evidence.  The  superior  court 
denied  this  motion.  The  defendant  then 
filed  a  similar  motion  to  obtain  the  same  re- 
lief in  the  supreme  court  of  errors.  This 
court  was  of  opinion  that  the  verdict  should 
not  be  set  aside  for  the  reason  stated,  and, 
in  passing  on  that  matter,  said:  "Great 
weight  is  due  to  the  action  of  the  trial 
court  In  denying  the  original  motion  filed 
Immediately  upon  the  conclusion  of  the  trial 
when  tbe  whole  case  was  fresh  In  Its  recol- 
lection." The  action  of  a  trial  Judge  Is  no 
less  entitled  to  weight  when  he  sets  aside  a 
verdict  than  when  he  refuses  to  set  it  aside; 
and  for  the  same  reasons.  He  has  seen  the 
witnesses,  heard  their  testimony,  observed 
their  demeanor  on  the  witness  stand,  their 
manner  and  bearing,  their  Intelligence,  char- 
acter, and  means  of  knowledge;  and  If, 
while  all  this  is  fresh  in  his  mind,  he  sets 
aside  a  verdict,  great  weight  would  natural- 
ly be  given  to  his  action.  In  the  case  Just 
above  cited,  when  the  trial  Judge  had  re- 
fused to  set  aside  the  verdict  of  a  jury,  we 
said:  "It  is  only  in  a  clear  case  that  in 
such  circumstances  we  should  feel  justified 
in  coming  to  a  different  result."  So,  In  this 
case,  when  the  trial  judge  has  set  aside  the 
verdict  of  a  Jury,  we  think  great  weight  is 
due  to  his  action,  and  that  we  should  not 
be  Justified  in  coming  to  a  different  result 
except  there  were  reasonably  strong  grounds 
requiring  us  to  do  so.  "When  a  new  trial 
is  granted,  this  court  [i.  e.  the  court  of  er- 
rors] will  interfere  only  when  the  trial  court 
misapplies  or  mistakes  some   principle  of 
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law,  or  manifestly  abuses  a  discretion."  Mc- 
Creary  v.  Hart,  39  Kan.  218,  17  Pac.  839; 
Hicks  v.  Stone,  13  Minn.  437  (Gil.  398).  "The 
rule  adopted  by  this  court  [the  court  of  er- 
rors], that  the  verdict  of  a  Jury  will  not  be 
disturbed  on  the  ground  of  insufficiency  of 
evidence  unless  It  appears  without  substan- 
tial conflict  that  there  Is  no  evidence  to  sus- 
tain the  verdict,  has  no  application  to  the 
court  below.  The  judge  of  that  court  has 
the  same  opportunity  to  see  the  witnesses, 
to  Judge  of  their  credibility,  and  of  the  de- 
gree of  weight  which  ought  to  be  given  to 
their  evidence,  as  the  Jury  has,  and  is  often 
better  qualified  to  determine  these  questions 
than  the  Jury  Itself.  It  has  therefore  been 
held  by  this  court  in  a  long  line  of  decisions 
that,  where  the  evidence  is  conflicting,  this 
court  will  not  Interfere  with  the  exercise  of 
the  discretion  of  the  court  below  In  grant- 
ing a  new  trial  unless  there  has  been  abuse. 
White  v.  Merrill,  82  Cal.  17,  22  Pac.  1129; 
Smith  v.  Bank,  99  Mass.  605;  Reeve  v.  Den- 
nett, 137  Mass.  818;  Buller,  N.  P.  327; 
Bright  v.  Eynon,  1  Burrows,  397.  Barthol- 
omew v.  Clark,  1  Conn.  472,  was  a  case 
which  had  been  tried  to  a  jury  in  the  supe- 
rior court  of  Litchfield  county,  with  a  ver- 
dict for  the  plaintiff.  The  court  returned 
the  jury  to  a  second  and  a  third  consideration, 
and,  as  they  adhered  to  their  first  verdict, 
then  accepted  it.  The  defendant  filed  a  mo- 
tion in  arrest  of  judgment,  which  was  over- 
ruled. The  defendant  then  moved  for  a 
new  trial,  because  the  verdict  was  against 
the  evidence.  This  motion,  with  the  ques- 
tions of  law  arising  thereon,  the  superior 
court  reserved  for  the  consideration  and  ad- 
vice of  the  supreme  court  of  errors.  The 
question  was  argued  in  the  supreme  court 
with  great  ability,— Nathaniel  Smith  and 
Roger  Minot  Sherman  for  the  defendant,  and 
David  Daggett  and  Asa  Bacon  for  the  plain- 
tiff. The  supreme  court  advised  that  the 
verdict  be  set  aside,  and  a  new  trial  granted. 
Chief  Justice  Swift  gave  the  opinion  of 
the  court,  and  In  the  course  of  it  said:  "I 
think  a  discreet  and  prudent  exercise  of  this 
power  [1.  e.  that  of  setting  aside  verdicts  by 
a  trial  court]  can  be  attended  with  no  In- 
convenience or  danger;  that  It  Is  necessary 
to  adopt  It  to  complete  the  fabric  of  juris- 
prudence, and  to  give  to  courts  all  the  pow- 
ers essential  to  a  due  execution  of  the  law. 
It  should  be  exercised  only  In  clear  cases, 
which  will  rarely  occur.  It  will  leave  to 
Juries  an  Important  and  valuable  power  in 
the  trial  of  civil  causes;  and,  when  It  Is 
understood  that  an  erroneous  verdict  can  be 
corrected,  the  public  confidence  in  the  trial 
by  jury  will  be  Increased,  Instead  of  Impair- 
ed."   Bacon  v.  Parker,  12  Conn.  217. 

The  plaintiff  did  certain  work  in  surveying 
and  making  a  map  of  premises  situate  at 
Tarriffvllle,  in  the  town  of  Slmsbury.  This 
suit  was  brought  to  recover  for  the  service 
thus  rendered.    The  plaintiff  had  a  verdict 


against  both  the  defendants,  which  the  trial 
judge  set  aside.  The  plaintiff  now  appeals, 
on  the  ground  that  this  action  of  the  trial 
judge  was  erroneous.  If  the  evidence  in  the 
case  was  such  that  It  did  not  support  the 
verdict  against  both  defendants,— that  Is  to 
say,  If  it  was  such  that  it  was  Insufficient 
to  support  the  verdict  as  against  either  one 
of  the  defendants,— then  It  was  rightly  set 
aside,  and  there  is  no  error.  The  evidence 
showed  that  the  premises  surveyed,  and  of 
which  the  map  was  made,  by  the  plaintiff, 
did  not  belong  to  the  defendants  or  either 
of  them,  and  that  the  plaintiff  knew  this. 
He  knew  also  that  the  surveying  and  map- 
making  were  done,  not  for  the  benefit  of  the 
defendants  or  either  of  them,  but  for  the 
benefit  of  some  party  for  whom  the  defend- 
ants or  one  of  them  was  counsel  The  ver- 
dict, therefore,  was  not  supported,  unless 
there  was  evidence  showing  a  joint  contract 
by  the  defendants  to  pay  the  plaintiff  for  his 
services.  The  plaintiff  says  the  defendants 
requested  him  to  do  this  work,  and  although 
he  supposed  they  were  acting  as  the  agents 
for  some  one  else,  as  they  did  not  tell  him 
the  name  of  their  principal,  he  had  the  right 
to  regard  them  as  his  debtors.  He  says  that 
one  who  contracts  as  an  agent,  If  he  does 
not  disclose  his  principal,  Is  himself  liable, 
and  cites  Story,  Ag.  267.  We  have  no  occa- 
sion to  question  this  authority.  He*  says 
also  that,  by  usage,  an  attorney  la  liable  for 
the  fees  of  sheriffs,  clerks  of  courts,  etc.,  In 
cases  In  which  the  attorneys  are  engaged, 
and  that,  by  parity  of  reasoning,  this  rule 
extends  to  the  fees  of  surveyors  and  civil 
engineers  employed  by  attorneys.  As  a  gen- 
eral proposition,  we  think  this  latter  claim 
could  not  be  supported.  But,  even  If  It  were 
correct,  there  would  be  no  error  In  this  case, 
unless  the  evidence  showed  that  the  defend- 
ants had  both  of  them,  as  such  agents  or 
attorneys,  contracted  with  the  plaintiff  to 
render  the  services  for  which  he  has  sued. 
We  do  not  find  such  evidence.  The  defend- 
ants were  not  partners.  True,  they  were 
father  and  son;  they  were  both  lawyers; 
and  they  occupied  the  same  office.  These  are 
circumstances  which  might  give  color  or 
weight  to  evidence,  but,  standing  by  them- 
selves, they  prove  nothing.  All  the  evi- 
dence in  the  case  is  to  the  effect  that  they 
were  not  partners.  A  construction  of  the 
evidence  as  favorable  to  the  claim  of  the 
plaintiff  as  any  that  seems  possible  might 
show  that  one  part  of  the  work  done  by  him 
was  done  on  the  request  of  Mr.  Charles  E. 
Perkins,  and  all  the  rest  on  the  request  of 
Mr.  Arthur  Perkins.  But  the  part  ordered 
by  Mr.  Charles  Perkins  had  been  paid  for 
before  the  suit  was  begun;  so  that  as  to 
him  there  was  not  even  a  scintilla  of  evi- 
dence to  sustain  the  verdict  The  joint  ver- 
dict was  therefore  wrong,  and  properly  set 
aside.  There  Is  no  error.  The  other  judges 
concurred. 
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(TO  Conn,  47s) 

In  re  PREMIER  CYCLE  MFC.   CO. 

Appeal  of  CASSIDY. 
(Supreme  Court  of  Errors  of  Connecticut. 
March  24,  1898.) 
Receivers  —  Removal  in  Vacation  —  Notice  — 
Findings  —  Appeal  —  Questions  Review- 
able—Trial— Waiver  of  Objections. 

1.  Where  the  exigencies  of  the  case  require 
the  removal  of  a  receiver  of  a  manufacturing 
corporation  in  vacation,  under  Pub.  Acts  1895, 
p.  499,  c.  106,  a  notice  of  a  petition  for  such 
removal,  giving  him  five  days  to  prepare  his 
defense,  is  sufficient. 

2.  Where  a  receiver  alone  appeals  from  the 
order  removing  him,  he  cannot  complain  that 
plaintiff  and  defendant  in  the  action  were  not 
notified,  where  they  had  actual  notice,  and 
made  no  objection  for  want  of  formal  notice. 

3.  On  application  for  removal  of  receiver,  no- 
tice to  all  the  creditors  who  had  proved  their 
claims  was  unnecessary. 

4.  Where  a  petition  seeks  the  removal  of  a 
receiver  because  of  his  disobedience  of  an  order, 
and  his  answer  explains  his  management,  and 
alleges  that  he  had  done  nothing  to  prejudice 
the  interests  involved,  which  the  petitioner  de- 
nies, the  judge  can  remove  him  for  unfitness. 

6.  Where  a  receiver  is  removed,  he  cannot, 
either  as  receiver  or  individually,  appeal  on 
the  claim  that  the  grounds  for  his  removal  were 
insufficient. 

&  Findings  of  fact,  made  on  the  hearing  for 
the  removal  of  a  receiver,  in  which  it  is  stated 
that  the  court  considered  that  the  receiver  was 
personally  liable  for  certain  debts  contracted, 
are  not  within  the  issues  nor  an  adjudication  as 
to  his-personal  liability. 

7.  Where,  on  a  hearing  for  the  removal  of  a 
receiver,  the  court,  at  his  request,  makes  find- 
ings which  it  was  not  required  to  make,  the  re- 
ceiver cannot  complain,  on  appeal,  that  the 
court  erroneously  found  that  he  mismanaged  the 
property,  and  by  such  findings  damaged  his  busi- 
ness reputation. 

8.  An  order  refusing  to  allow  a  receiver  to 
sell  certain  property  of  the  estate  at  auction 
to  pay  debts  contracted  by  him  in  the  manage- 
ment of  the  business  will  not  be  reviewed. 

9.  On  an  application  for  the  removal  of  a  re- 
ceiver, it  is  proper  to  consider  the  fact,  not 
known  to  the  court  when  the  receiver  was  ap- 
pointed, that  while  an  officer  of  the  insolvent 
corporation  he  had  joined  with  others  in  the 
execution  of  a  mortgage  on  the  property,  there- 
by giving  a  preference  to  a  creditor  holding 
notes  upon  which  the  receiver  was  liable  as  in- 
dorsee 

10.  An  objection  by  a  receiver,  on  the  hearing 
of  an  application  for  his  removal,  that  the  at- 
torney who  appears  against  him  had  been  coun- 
sel for  him  personally,  and  brought,  as  such,  the 
action  in  which  a  receivership  was  sought, 
comes  too  late,  when  not  interposed  until  the 
second  term,  and  after  the  attorney  had  been 
heard  at  length  on  a  preliminary  motion. 

Appeal  from  superior  court,  Fairfield  coun- 
ty; George  W.  Wheeler,  Judge. 

Application  for  the  removal  of  John  C.  Gas- 
sidy,  the  receiver  of  the  Premier  Cycle  Man- 
ufacturing Company,  made  in  vacation. 
Facts  found,  and  Judgment  rendered  in  fa- 
vor of  the  applicant;  and  appeal  by  the  re- 
v>eirer  for  alleged  errors  In  the  rulings  of  the 
court.    No  error. 

The  order  was  as  follows:  "Ordered,  that 
John  C  Cassidy  be  forthwith  removed  from 
'.he  position  of  receiver  of  the  Premier  Cycle 
Manufacturing  Company,  and  that  be  forth- 
with turn  over  to  his  successor  In  office  ev- 


erything which  has  come  Into  his  possession 
and  hands  as  such  receiver,  Including  there- 
in all  books  and  papers  and  correspondence 
appertaining  to  such  receivership.  Ordered, 
that  John  C.  Cassidy,  heretofore  receiver  of 
the  Premier  Cycle  Manufacturing  Company, 
forthwith  prepare  and  file  with  the  clerk  of 
this  court  a  full  and  complete  account  of  all 
his  doings  as  receiver  of  said  company,  and 
that  John  C.  Cassidy  shall  not  be  discharged 
of  all  or  any  of  the  liabilities  resulting  from 
or  obligations  incurred  by  said  receivership 
until  said  account  shall  be  accepted  and  ap- 
proved by  the  superior  court  or  a  judge  there- 
of, and  until  the  further  order  of  said  court 
or  a  Judge  thereof.  George  W.  Wheeler,  A 
Judge  of  the  Superior  Court" 

The  appointment  of  the  appellant  had  been 
made  in  1896,  upon  a  petition  by  himself  and 
others,  being  more  than  one-third  of  the 
stockholders  of  the  company,  alleging  that  it 
was  financially  embarrassed,  but  had  assets 
more  than  sufficient  if  properly  adminis- 
tered, to  pay  all  creditors,  and  asking  that  a 
receiver  might  be  appointed  to  take  charge 
of,  manage,  and  dispose  of  the  same,  and 
-wind  up  its  affairs,  for  the  benefit  of  all  par- 
ties Interested.  The  order  of  appointment 
made  September  18,  1896,  authorized  him  to 
continue  the  manufacturing  business  of  the 
company,  subject  to  the  orders  of  the  court, 
employing  necessary  help  and  purchasing 
necessary  materials.  On  July  6,  1897,  a  fur- 
ther order  was  passed  that  the  business  be 
closed  up  by  September  28,  1897,  and  "that 
the  receiver  pay  forthwith  all  bills  for  rent 
and  labor  now  due,  and  all  bills  of  such  char- 
acter to  become  due,  Immediately  upon  their 
becoming  due."  On  July  24th,  the  rent  for 
the  preceding  month  of  the  factory  formerly 
occupied  by  the  company,  and  since  his  ap- 
pointment by  the  receiver,  being  unpaid,  the 
landlord  and  sundry  workmen  employed  by 
the  receiver,  whose  wages  were  unpaid, 
brought  a  petition  for  his  removal  for  vio- 
lation of  the  order  of  July  6th  and  for  negli- 
gence in  the  performance  of  bis  duties  as  re- 
ceiver. The  sums  due  these  petitioners  were 
due  and  payable  prior  to  July  6th.  The  re- 
ceiver made  answer  that  he  had  not  as  such, 
on  July  6th  or  ever  since,  any  funds  where- 
with to  execute  the  order,  and  had  conduct- 
ed the  business  throughout  from  the  time 
of  his  appointment  without  negligence  and 
with  all  due  care  and  skill.  The  order  of  re- 
moval was  passed  after  a  full  hearing  as  to 
all  these  matters.  A  memorandum  of  the 
grounds  of  the  decision  was  filed  on  August 
3d,  stating  that  the  receiver's  conduct  in- 
cluding, among  other  things,  his  failure  to 
pay  the  rent  and  wages  due  on  July  6th,  and 
his  continuing  the  business  since  that  date 
at  a  loss,  had  made  him  personally  responsi- 
ble for  the  loss  to  the  estate.  At  his  request 
a  special  finding  of  the  facts  upon  which  the 
order  was  passed  was  subsequently  filed. 
This  stated,  among  other  things,  that  he  had 
no  money  in  his  hands,  as  receiver,  on  July 
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6,  1887,  and  had  received  none  since,  and 
that  he  had  continued  the  business  since  that 
date  at  a  steady  and  increasing  loss,  In  re- 
liance on  the  success  of  a  scheme  of  financial 
reorganization,  which  he  had  been  working 
upon  ever  since  his  appointment,  but  which 
had,  before  July  6th,  taken  such  shape  as  to 
be  practically  hopeless.  At  the  hearing -he 
claimed  that  the  only  question  to  be  consid- 
ered was  whether  he  had  been  chargeable 
with  negligence  or  disobedience  to  the  order 
of  July  6th  In  not  paying  the  demands  of 
those  petitioning  for  his  removal,  which 
claim  was  overruled.  He  also  claimed  that 
the  want  of  a  longer  time  for  the  preparation 
of  the  case,  and  the  want  of  notice  to  stock- 
holders and  creditors,  prevented  the  receiver 
from  adequately  trying  it,  and  in  particular 
prevented  him  from  presenting,  as  be  be- 
lieved he  could,  the  formal  protest  of  all  the 
stockholders  and  of  nearly  all  the  creditors 
against  his  removal  The  only  notice  or- 
dered and  formally  given  of  the  petition  for 
removal  was  notice  to  him  as  receiver,  but 
the  finding  stated  that  all  the  parties  of  rec- 
ord in  the  action  were  either  present  at  the 
hearing  or  had  actual  notice  thereof,  except 
three  creditors;  that  these  three,  the  judge 
believed,  had  actual  notice;  and  that  none 
had  objected  for  want  of  notice.  The  order 
of  notice  was  made  July  21th  and  served  on 
July  25th;  the  hearing  being  set  for  July 
30th.  The  receiver  also  claimed  at  the  hear- 
ing, among  other  things,  that  no  ruling  could 
be  made  In  this  proceeding  that  he  was  per- 
sonally liable  for  any  obligations  Incurred  by 
him  as  receiver;  that  want  of  funds  was  a 
sufficient  reason  for  not  paying  the  petition- 
ers' demands;  that  one  who  contracts  with 
a  receiver  officially  cannot  hold  him  person- 
ally liable;  and  that,  though  acting  as  the 
representative  of  the  court,  If  his  removal 
and  discharge  is  sought,  he  Is  nevertheless 
entitled  to  reasonable  notice  of  such  applica- 
tion; and.  If  It  Is  sought  on  the  ground  of 
his  misconduct,  he  should  not  only  have  rea- 
sonable notice,  but  the  grounds  upon  which 
his  removal  is  sought  should  be  specified  and 
served  upon  him  with  such  notice,  in  order 
that  he  may  have  an  opportunity  to  be  heard. 
The  finding  contained  this  statement:  "1 
considered,  and  so  stated  in  the  memoran- 
dum filed,  that  the  facts  proven  established 
that  the  receiver  ought  to  make  good  to  the 
estate  the  loss  incurred  by  his  misconduct; 
but  the  only  ruling  made  or  order  passed  was 
that  of  removal.  Thereafter  I  passed  or- 
ders designed  to  protect  the  estate.  Except 
as  above  stated,  I  did  not  overrule  the  claims 
made  by  the  receiver's  counsel,  but  regarded 
them  In  the  main  as  Inapplicable  to  the  case 
before  me." 

John  S.  Seymour,  for  appellant.    George  P. 
Carroll,  for  appellees. 

BALDWIN,  J.    A  receiver,  under  our  stat- 
utes, is  subject  to  removal  at  any  time,  at  the 
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pleasure  of  the  court.  Gen.  St  I  1319.  When 
it  is  not  actually  in  session,  any  Judge  of  the 
superior  court,  should  the  exigencies  of  the  case 
require  it,  may  also  remove  him,  after  due  no- 
tice given.  Pub.  Acts  1895,  p.  499,  c.  108. 
Due  notice  was  given  to  the  appellant  of  a  pe- 
tition for  his  removal.  Five  days  was  ample 
time  for  the  preparation  of  his  defense. 

It  is  assigned  for  error  that  the  order  did  not 
direct  notice  to  be  given  to  the  parties  to  the 
action.  This  should  have  been  directed,  as  to 
both  the  plaintiffs  and  the  defendant;  but  as 
they  in  fact  received  actual  notice  before  the 
hearing,  Interposed  no  objection  for  want  of 
formal  service,  and  have  taken  no  appeal,  the 
defect  constitutes  no  ground  of  reversal  upon 
this  proceeding.'  Notice  to  every  one  of  the 
creditors  who  had  proved  their  claims  was  not 
necessary. 

The  order  of  notice  was  for  a  hearing  upon 
a  certain  petition,  a  copy  of  which  was  to  be 
served  on  the  receiver.  That  petition  contained 
no  specific  averments  of  negligence  or  miscon- 
duct other  than  those  as  to  bis  failure  to  pay 
the  bills  which  he  had  been  directed  to  pay  by 
the  order  of  July  6th.  Without  asking  for  any 
more  particular  specification  of  what  it  was  in- 
tended to  put  In  evidence,  the  receiver  an- 
swered at  length,  denying  the  charge  of  negli 
gence,  setting  forth  the  whole  history  of  his 
management  from  the  beginning,  and  affirming 
that  he  had  "never  intentionally  done  any  act 
or  omitted  any  act,  the  doing  or  omission  of 
which  was  prejudicial  to  the  Interests  commit- 
ted to  his  charge;  and  that,  In  particular,  he 
has  never  disregarded  any  of  the  orders  of  the 
court;  that  he  has  done  no  Important  act  with- 
out seeking  the  authority  of  the  court  in  ad- 
vance." To  this  answer  the  reply  was  a  gen- 
eral denial  Upon  this  state  of  the  pleadings, 
the  trial  judge  was  not  confined  to  the  question 
whether  the  order  of  July  6th  had  been  diso- 
beyed. The  answer  had  opened  the  door  to  the 
Investigation  of  all  the  doings  of  the  receiver, 
from  his  original  appointment  to  the  time  of 
the  hearing,  and  of  whatever  might  bear  on  his 
fitness  to  discharge  the  duties  of  his  position. 
The  appellant,  therefore,  had  due  notice  of  the 
petition  for  his  removal,  and  of  the  grounds 
upon  which  an  order  of  removal  might  be  bas- 
ed. Jurisdiction  to  make  the  order  having 
been  thus  acquired,  the  receiver  could  not, 
either  as  such  or  individually,  appeal  from  It, 
on  the  claim  that  these  grounds  were  Insuffi- 
cient He  had  no  vested  right  of  office.  If 
any  Interests  were  prejudiced  by  his  removal, 
they  were  those  of  the  parties  to  the  action  or 
intervening  creditors,  none  of  whom  have  tak- 
en any  exception  to  It.  In  re  Colvln,  3  Md. 
Ch.  302.  In  many  matters,  a  receiver  may  be 
treated  as  representing  those  entitled  to  the 
fruits  of  the  action  In  which  he  Is  appointed, 
even  for  purposes  of  appeal  from  final  orders 
in  interlocutory  proceedings.  Guarantee  Trust 
&  Safe-Deposit  Co.  v.  Philadelphia,  R.  &  N.  E. 
R.  Co.,  69  Conn  709, 38  Atl.  792.  But  It  would 
be  an  Inadmissible  extension  of  this  doctrine  to 
allow  him  to  except  In  his  representative  ca- 
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paclty  and  at  the  expense  of  the  estate,  to  his 
removal  from  office.  Conner  t.  Belden,  8 
Daly,  257. 

The  judgment  appealed  from  does  not  set 
forth  any  finding  of  facts  for  Its  support. 
None  was  required.  The  superior  court,  of 
which  the  appellant  was  an  officer,  could  re- 
move him  at  pleasure.  The  authority  of  a 
judge  of  that  court,  acting  when  It  Is  not  In 
session,  is  the  judicial  authority  of  that  court 
exercised  at  chambers.  Norwalk  St  Ry.  Co.'s 
Appeal,  68  Conn.  576,  602,  37  AU.  1080,  and 
88  Atl.  708.  On  this  proceeding,  the  judge 
'  was  bound  to  give  due  notice  before  taking 
action  to  the  parties  interested;  but  when 
this  was  done,  and  they  were  fairly  heard, 
he  had  the  same  power  of  removal  at  pleas- 
ure. In  view  of  whatever  this  hearing  might 
bring  out,  as  if  he  had  been  holding  court 
at  a  regular  term.  A  special  finding  of  facts 
was  afterwards  made  at  the  appellant's  re- 
quest, on  which  to  predicate  his  appeal.  In 
this  paper,  and  in  a'  memorandum  of  deci- 
sion to  which  it  refers,  there  are  expressions 
which  he  claims  may  be  construed  to  Import 
that  he  is  personally  liable  for  the  bills  re- 
ferred to  in  the  order  of  July  6th,  and  for 
any  loss  to  the  estate  In  consequence  of  his 
continuing  the  business  of  the  company  be- 
yond the  time  when,  in  the  opinion  of  the 
trial  judge,  it  should  have  been  closed  up. 
No  adjudication  on  these  points  was  made 
by  the  order  of  removal,  and  none  of  a  final 
nature  could  be  made  In  the  finding  of  facts. 
A  receiver  may  appeal  In  his  individual  ca- 
pacity from  an  order  which  determines  that 
after  his  discharge  from  office  he  will  be 
personally  liable  for  obligations  which  he 
contracted  officially.  Hinckley  v.  Railroad 
Co.,  64  V.  8.  467;  Payne  v.  Dejean,  82  La. 
Ann.  880.  But,  even  if  the  finding  could  be 
held  to  bear  the  meaning  apprehended,  the 
appellant  could  not  be  aggrieved  by  it.  The 
evidential  facts  and  conclusions  which  It  set 
forth  spent  their  force  when  the  ultimate 
conclusion  was  reached  by  the  trior  that 
there  ought  to  be  a  change  of  receivers;  and 
they  could  not  be  used  against  him  upon  any 
subsequent  accounting,  or  in  any  other  suit 
Kashman  v.  Parsons,  70  Conn.  — ,  30  Atl.  179. 

These  considerations  are  also  decisive 
against  the  right  of  appeal  claimed  on  the 
ground  that  the  finding  of  facts  states  that 
he  mismanaged  the  property  in  various  par- 
ticulars, and  in  this  way  may  be  damaging 
to  his  business  reputation.  He  sought  the 
finding,  and,  If  he  has  caused  to  be  spread 
upon  the  record  conclusions  of  the  trior 
which  would  not  otherwise  have  been  dis- 
closed, cannot  make  it  a  reason  for  reversing 
a  judgment  of  which  they  formed  no  part, 
which  they  were  not  needed  to  support,  and 
upon  which  no  estoppel  in  respect  to  them 
could  ever  be  predicated. 

During  the  hearing  on  the  petition  for  his 
removal,  the  receiver  applied  to  the  trial  judge 
for  an  order  authorizing  him  to  sell  certain 
property  of  the  estate  at  auction,  and  from 


the  proceeds  to  pay  the  debts  which  he  had 
contracted  in  the  management  of  the  busi- 
ness. This  was  denied,  and  the  denial  is 
made  a  ground  of  appeal.  It  was  a  mat- 
ter resting  in  the  sound  discretion  of  the  trial 
judge,  and  nothing  is  shown  to  Indicate  that 
that  discretion  was  abused.  - 

There  are  numerous  exceptions  to  the  find- 
ing, and  to  the  refusal  to  Incorporate  in  It 
certain  matters  which  the  appellant  claims 
to  have  been  established  by  incontrovertible 
evidence,  upon  which  we  have  no  occasion  to 
pass.  For  reasons  already  stated,  the  find- 
ing, even  were  it  corrected  as  he  desires, 
could  not  support  the  appeal  One  of  these 
exceptions  may  merit  a  word  further.  It  is 
that  taken  to  the  statement  that  shortly  be- 
fore his  appointment  and  when  the  company 
was  hopelessly  Insolvent  the  appellant  be- 
ing the  vice  president  and  manager,  com- 
bined with  his  associates  In  office,  they  be- 
ing with  him  liable  as  indorsers  on  com- 
pany notes  held  by  a  bank,  to  give  a  prefer- 
ential mortgage  to  secure  the  bank,  and  thus 
themselves,  and  that  this  transaction  was 
not  stated  to  the  judge  from  whom  his  ap- 
pointment proceeded.  This,  It  is  claimed, 
was  irrelevant  to  the  question  whether  the 
appellant  had  properly  administered  the  af- 
fairs of  the  receivership.  It  was  plainly 
relevant  to  the  question  whether  he  was  a 
fit  person  to  hold  a  position  from  which,  if 
at  all,  that  mortgage  could  be  or  could  have 
been  attacked  In  the  Interest  of  the  general 
creditors,  and  therefore  came  within  the 
proper  field  of  Inquiry.  It  is  only  under  ex- 
ceptional circumstances  that  the  principal 
manager  of  an  insolvent  company  can  with 
propriety  be  made  its  receiver,  and  such 
an  appointment  should  never  be  made  where 
his  personal  Interests  may  conflict  with  those 
of  creditors.  It  may  be  added  that  were 
there  ground  for  any  exception,  it  should  have 
been  taken,  not  to  the  statement  of  these 
facts  in  the  finding,  but  (as  by  other  reasons 
of  appeal  it  virtually  was)  to  the  admission 
of  the  evidence  in  respect  to  them  at  the 
hearing,  or  to  their  use  as  a  basis  for  the 
judgment  of  removal. 

During  the  argument  before  this  court,  ob- 
jection was  made  on  behalf  of  the  appellant 
to  the  appearance  against  him  here  of  coun- 
sel for  his  successor  in  the  receivership  who 
had  been  his  own  counsel  while  he  was  re- 
ceiver. Had  the  objection  come  earlier,  it 
would  have  been  sustained;  but  it  was  not 
interposed  until  the  second  term,  and  after 
the  same  counsel  had  been  heard  at  length 
upon  a  preliminary  motion.  The  relation  of 
counsel  and  client  Is  one  of  so  great  confi- 
dence that,  though  the  client  may  occupy 
such  an  official  position  as  to  represent  the 
court,  his  successor  In  office,  without  his 
free  consent  ought  not  to  be  permitted,  even 
with  the  sanction  of  the  court  (which,  we 
are  Informed,  was  here  given),  to  avail  him- 
self of  the  services  of  the  same  counsel  in' 
any  Inquiry  as  to  whether  the  previous  ad- 
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ministration  was  property  conducted.  Par- 
ticularly Is  this  true  where,  as  In  this  case, 
the  counsel  for  the  first  receiver  had  be- 
fore been  counsel  for  him  personally,  and 
brought,  as  such,  the  action  in  "which  a  re- 
ceivership was  sought. 

There  \a  no  error.  The  other  judges  con- 
curred. 

(70  Conn.  439) 

NICHOLS  v.  PECK. 

SAME  t.  HUTCHINSON  (two  cases). 

(Supreme  Court  of  Errors  of  Connecticut 

March  24.  1888.) 

EASEMENTS—  RlOHT  O*  WAT— REPAIRS— VARIATION 

of  Course — Extinguishment  —  Estoppel  —  Li-. 

GEN8B  —  Revocation  —  Evidence  —  Findings  — 

Review— Actions. 

l.The  owner  of  land  which  U  subject  to  a 
right  of  way  is  not  bound  to  keep  it  in  repair  in 
the  absence  of  an  agreement. 

2.  Chaining  up  and  locking  the  gate  is  suffi- 
cient to  revoke  any  license  implied  from  previ- 
ous conduct  to  use  a  way  over  a  farm. 

8.  The  course  of  a  right  of  way  acquired  by 
prescription  is  no  more  subject  to  variation  by 
parol  agreement  or  by  acts  and  conduct  than  it 
created  by  deed. 

4.  A  way  joining  a  highway  through  a  gate 
cannot  be  regarded  as  substantially  identical 
with  a  way  joining  it  with  another  gate  70  feet 
away. 

5.  A  conclusion  as  to  an  ultimate  fact,  drawn 
from  specified  evidential  facts  which  are  legal- 
ly incompetent  to  support  it,  is  a  proper  subject 
of  review  on  error. 

6.  A  prescriptive  right  of  way  is  not  extin- 
guished by  nonuser  by  reason  of  the  owner  us- 
ing another  way  under  a  mere  implied  license. 

7.  No  estoppel  from  asserting  a  right  of  way 
can  be  formed  on  defendant's  negative  reply  to 

f>Iaintiff s  question,  before  he  purchased  the 
and,  as  to  whether  defendant  had  "a  regular 
right  of  way"  over  the  land",  where  plaintiff  did 
not  rely  on  the  answer,  and  defendant  was  not 
informed  of  the  purpose  of  the  inquiry,  and  had 
no  intention  to  mislead. 

,8.  In  trespass  for  using  a  way  across  plain- 
tiffs land  without  license,  all  parties  claiming 
from  the  same  source,  against  whom  plaintiff 
seeks  to  establish  his  title,  should  be  joined. 

Appeal  from  court  of  common  pleas,  Hart- 
ford county;   David  S.  Calhoun,  Judge. 

Action  by  Harry  Nichols  against  Cornelius 
Peck  in  the  nature  of  trespass  quare  clausum 
f regit,  brought  originally  before  a  justice  of 
the  peace,  and  thence  by  the  plaintiff's  appeal 
to  the  court  of  common  pleas.  The  case  was 
tried  to  the  court,  and  facts  were  found  and 
judgment  was  rendered  for  defendant,  and 
plaintiff  appeals.  Error,  and  new  trial  grant- 
ed. 

Two  other  cases  by  the  same  plaintiff 
against  Frank  Hutchinson  and  Levi  Hutchin- 
son, respectively,  identical  in  their  facts, 
were  tried  and  argued  with  the  foregoing 
case. 

In  each  of  the  cases  a  justification  was 
pleaded,  under  a  right  of  way  by  prescrip- 
tion from  the  highway  to  a  lot  owned  by  the 
defendant  Peck,  known  as  the  "Jones  Lot" 
The  reply  denied  any  such  right,  but  admit- 
ted that  the  defendant  owned  the  Jones  lot, 
and  that  there  was  no  mode  of  access  to  it 
except  over  the  plaintiff's  land.     It  also  set 


up,  as  an  estoppel  in  pals,  that  the  plain- 
tiff bought  his  land  in  1882  on  Peck's  assur- 
ance that  he  did  not  claim  any  right  of  way 
over  it  to  the  Jones  lot 

Cornelius  J.  Danaher,  for  appellant  Charles 
H.  Sawyer,  for  appellees. 

BALDWIN,  J.  In  1885  the  defendant  Peck 
had  acquired,  by  an  adverse  user  of  40  years, 
a  prescriptive  right  to  a  way  about  43  rods 
in  length,  over  a  farm  now  owned  by  the 
plaintiff,  between  a  certain  lot  called  the 
"Jones  Lot,"  which  was  wholly  Inclosed  by 
that  farm,  and  the  highway.  The  way  was 
not  defined  by  any  worn  track,  but  had  al-, 
ways  been  traveled  In  substantially  the  same 
course,  running  for  half  its  length  through  a 
narrow  swale,  and  connecting  with  the  high- 
way through  a  certain  barway.  In  that  year 
the  grade  of  the  highway  was  so  lowered  by 
the  town  authorities  as  to  make  the  barway 
useless,  whereupon  the  then  owner  of  the 
farm  closed  it,  and  opened  a  new  entrance 
from  the  highway,  by  a  barway  set  over  70 
feet  south  of  that  formerly  existing.  For 
seven  years  thereafter  the  defendant  used 
the  new  barway  as  belonging  to  his  way, 
adversely,  under  a  claim  of  right  Then  the 
plaintiff  bought  the  farm,  and  for  four  years 
more  Peck  continued  to  use  the  new  bar- 
way,  with  his  express  approval.  At  the  end 
of  that  period  the  plaintiff  chained  up  and 
padlocked  the  gate  of  the  barway,  and  now 
sues  Peck  for  breaking  the  chain  In  order  to 
get  access  to  his  lot 

The  owner  of  land  which  is  subject  to  a 
right  of  way  is  not  bound,  unless  by  virtue  df 
some  agreement,  to  keep  the  way  In  repair,  or 
to  be  at  any  expense  to  maintain  it  in  a  passa- 
ble condition.  The  owner  of  the  right  of  way 
may  repair  It,  and  do  whatever  is  reasona- 
bly necessary  to  make  it  suitable  and  con- 
venient for  his  use.  When  the  old  barway 
became  useless,  it  was  therefore  the  right 
of  Peck  to  lower  it,  and  alter  the  level  of  his 
way  to  correspond  with  the  new  grade  of  the 
highway.  Smith  v.  City  of  Rome,  18  Ga. 
89.  He  preferred  to  make  use  of  another 
barway  set  up  by  the  owner  of  the  farm, 
over  70  feet  distant  from  the  prescriptive 
bounds  of  his  way,  and  to  this  no  objection 
was  made  for  11  years.  When  the  plaintiff 
chained  up  the  gate,  however,  and  locked  It, 
he  sufficiently  manifested  his  intention  that 
this  use  should  be  continued  no  longer,  and 
effectually  revoked  any  license  implied  from 
his  previous  conduct  "Res  ipsa  loquitur." 
Foot  v.  Northampton  Co.,  23  Conn.  214,  223. 
A  way  by  prescription,  which  runs  In  a  defin- 
ed course  to  a  fixed  point,  is  no  more  subject 
to  variation  by  parol  agreements,  or  by  acts 
and  conduct,  than  if  It  had  been  created  and 
so  described  by  deed.  The  finding  of  the 
trial  court  that  the  way  used  from  1885  to 
1896  was  substantially  the  same  as  that 
used  from  1645  to  1885  is  an  Inference  from 
facts  which  do  not  warrant  It    The  law  can- 
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not  regard  a  way  joining  a  highway  through 
a  certain  gate  as  substantially  Identical  with 
a  way  Joining  It  through  another  gate  70 
feet  distant  A  conclusion  as  to  an  ultimate 
fact,  drawn  from  certain  specified  evidential 
facts  which  are  legally  Incompetent  to  sup- 
port It,  is  a  proper  subject  of  review  on 
proceedings  In  error.  Wlnated  Hosiery  Co. 
v.  New  Britain  Knitting  Co.,  69  Conn.  665, 
575,  38  AU.  310;  Nolan  v.  Railroad  Co.,  70 
Conn.  159,  39  AtL  115.  The  right  of  way 
which  existed  in  1885  exists  still.  The  disuse 
of  part  of  the  way  which  followed  the  change 
of  the  grade  of  the  highway  arose  from  cir- 
cumstances which  exclude  any  inference  of 
an  Intent  to  abandon  that  part,  unless  by 
exchanging  It  for  another  way,  the  right  to 
which  should  be  equally  secure.  Such  an 
abandonment  might  have  been  presumed,  If 
Watrous,  who  owned  the  farm  In  1885,  had 
then  given  Peck  a  deed  of  the  right  to  use 
the  new  barway,  or  had  Peck's  user  been 
continued  adversely,  and  under  a  claim*  of 
right,  for  15  years.  But  so  long  as  It  had  no 
other  Justification  than  an  implied  license, 
or  acquiescence  for  a  shorter  term,  It  could 
not  avail  to  extinguish  bis  original  prescrip- 
tive right.  Different  rules  might  apply  where 
one  location  of  a  highway  is  abandoned  for 
another  substituted  for  It,  by  acts  of  dedica- 
tion, since  a  dedication  once  accepted  Is  ir- 
revocable. Jones,  Easem.  |  429.  The  de- 
fendant's remedy,  when  he  found  the  gate 
chained  against  him,  was  to  have  recourse 
to  the  way  he  owned,  and  cut  It  down,  at  the 
point  where  the  old  barway  was,  to  the  grade 
of  the  highway.  Reignolds  v.  Edwards, 
Wllles,  282.  The  entrance  from  the  old  bar- 
way  became  Impassable  by  the  lawful  act 
of  the  public  authorities.  The  owner  of  the 
farm  only  closed  it  after  it  had  thus  become 
useless.  Had  he,  without  such  cause,  wrong- 
fully closed  It,  in  order  to  prevent  its  lawful 
use  by  Peck,  and  then  allowed  him  for  11 
years  to  pass  through  the  new  barway,  it 
may  be  that  In  such  case  the  latter  could 
not  have  been  excluded  from  that  mode  of 
access  to  his  way,  unless  reasonable  notice  of 
the  Intended  revocation  of  license  had  been 
previously  given.  Hamilton  v.  White,  5  N. 
Y.  9.  But,  as  things  stood,  the  defendants 
were  guilty  of  a  technical  trespass  In  forcing 
their  way  through. 

With  respect  to  the  claim  of  estoppel,  it  Is 
found  by  the  trial  court  that,  before  the 
plaintiff  bought  from  Watrous,  be  asked  Peck 
If  he  had  "a  regular  right  of  way"  over  the 
farm,  to  which  he  replied  in  the  negative; 
but  that  he  was  not  Informed  of  the  purpose 
«f  the  inquiry,  and  answered  it  with  no  in- 
tention of  misleading,  nor  did  It  appear  that 
the  plaintiff  relied  upon  the  statement  In  com- 
pleting his  purchase.  The  question,  being, 
not  whether  he  had  a  right  of  way,  but 
whether  he  had  a  regular  one.  was  cal- 
culated to  direct  his  attention  only  to  the 
particular  description  of  his  right,  and  he 
might  well  have  thought  that  a  way  acquired 


by  adverse  user  was  not  entitled  to  the  name 
of  "regular.*'  No  estoppel  can  be  founded 
on  his  reply.  Danforth  v.  Adams,  29  Conn. 
107.  We  perceive  no  reason  for  bringing  sep- 
arate suits  against  the  Hutchlnsons.  If  the 
plaintiff  desired  to  establish  his  title  against 
them  also,  he  should  have  Joined  them  as  co- 
defendants  with  Peck.  The  three  suits  will 
be  treated  as  consolidated  In  this  court,  and 
costs  taxed  In  favor  of  the  appellant  In  one 
only.  There  Is  error  in  the  Judgment  appeal- 
ed from.    The  other  Judges  concurred. 


(87  Ma.  tat 
GRAHAM,  Comptroller,  et  al.  v.  COMMIS- 
SIONERS OF  HARFORD  COUNTY. 
(Court  of  Appeals  of  Maryland.     March  8, 
1898.) 

Cntourr  Courts— J  trBisDicnojr— Imtmcnox— Tax- 
ation— Atpeal— Review. 

1.  Under  Code,  art  16,  I  71,  providing  that  • 
circuit  judge  may  grant  injunctions  to  take  ef- 
fect in  any  part  of  his  circuit  a  circuit  court 
whose  jurisdiction  is  confined  to  one  county  has 
no  power  to  enjoin  state  officers  not  within  its 
jurisdiction  from  reviewing  the  determination 
of  another  state  officer,  made  beyond  the  court's 
jurisdiction,  respecting  the  division  of  an  as- 
sessment of  a  railroad's  rolling  stock  not  situ- 
ated within  its  jurisdiction. 

2.  Acts  1896,  c  140,  f  199,  permitting  an  ap- 
peal from  the  decision  of  the  state  tax  commis- 
sioner on  the  apportionment  of  the  total  valua- 
tion of  the  rolling  stock  of  a  railroad  "as  in  oth- 
er cases  in  this  article,"  authorizes  an  appeal 
to  the  comptroller  and  the  treasurer,  as  provid- 
ed by  Code  Pub.  Gen.  Laws,  art  81,  H  132.  144, 
and  such  officers  will  not  be  enjoined  from  en- 
tertainine  it. 

3.  Where  the  sufficiency  of  a  bill  of  complaint 
is  brought  before  an  appellate  court  they  take 
.notice  of  a  public  statute,  and,  if  there  is  a  con- 
flict between  averments  of  the  bill  and  the  stat- 
utes, It  is  the  court's  duty  to  interpret  the  for- 
mer so  as  to  make  them  read  as  if  set  out  in 
connection  with  the  provisions  of  the  statute. 

Appeal  from  circuit  court  Harford  county. 

Bill  for  Injunction  by  the  county  commis- 
sioners of  Harford  county  against  Robert  P. 
Graham,  comptroller  of  the  treasury  of  Mary- 
land, and  another.  From  an  order  granting 
the  Injunction,  defendants  appeal    Reversed. 

Argued  before  McSHERRY,  a  J.,  and 
BRISCOE,  BRYAN,  PAGE,  BOYD,  FOWL 
ER,  and  ROBERTS,  JJ. 

Atty.  Gen.  Clabaugh,  for  appellants.  Geo. 
Y.  Maynadler,  for  appellees. 

McSHERRY,  C.  J.  By  section  178,  c.  120, 
and  by  section  199,  c  140,  of  the  Acts  of  As- 
sembly of  1896,  provision  is  made  for  the 
valuation  and  assessment  of  the  rolling  stock 
of  railway  companies  for  purposes  of  county 
and  municipal  taxation.  In  substance,  these 
sections  enact  that  the  situs  of  such  rolling 
stock  shall  be  taken  and  considered  to  be  In 
the  assessment  district  In  which  the  com- 
pany's principal  place  of  business  is  located, 
that  the  total  valuation  shall  be  made  there, 
and  that  for  the  purposes  of  county  and 
municipal  taxation,  this  total  valuation  shall 
be  divided  among  the  counties  and  the  city 
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of  Baltimore  In  proportion  to  the  mileage 
of  roadbed  located  in  the  counties  and  in  the 
city,  respectively.  The  several  boards  of 
control  and  review  are  required  to  make  re- 
ports to  the  state  tax  commissioner  as  to 
the  total  valuations  of  such  rolling  stock  so 
made  up  in  the  assessment  district  of  its 
situs,  and  it  Is  thereupon  declared  to  be  the 
duty  of  the  state  tax  commissioner  to  appor- 
tion and  divide  the  total  valuation  among 
the  counties  and  the  city  of  Baltimore  ac- 
cording, to  the  mileage  of  roadbed  therein, 
respectively.  Section  190  then  goes  on  to 
declare:  "And  after  having  made  such  ap- 
portionment or  division  thereof,  he  [the  state 
tax  commissioner]  shall  certify  to  the  re- 
spective boards  of  county  commissioners  of 
the  several  counties  and  to  the  appeal  tax 
court  of  Baltimore  city  the  amount  of  the 
proportion  of  the  valuation  of  such  rolling 
Btock  to  which  each  such  county  or  the  said 
city  la  so  entitled;  and  such  proportions  re- 
spectively shall  thereafter  be  valued  and 
assessed  for  purposes  of  taxation  in  such  re- 
spective counties  or  said  city,  subject  to 
the  right  of  appeal  as  in  other  cases  in  this 
article."  Under  these  and  other  provisions 
of  the  general  assessment  act  of  1896  the 
rolling  stock  owned  by  the  Philadelphia, 
Wilmington  &  Baltimore  Railroad  Company 
was  valued  and  assessed  in  assessment  dis- 
trict No.  3  of  Baltimore  city.  The  total  valu- 
ation thereof  was  returned  by  the  board  of 
control  and  review  to  the  state  tax  commis- 
sioner, who  at  once  made  an  apportionment 
and  division  of  the  whole  "between  the  city 
and  the  several  counties  of  this  state  through 
which  the  railroad  is  located,  and  ascertain- 
ed, upon  the  mileage  basis,  that  the  amount 
chargeable  to  the  company  for  county  tax- 
ation in  Harford  county  was  $550,202.81, 
which  amount  he  forthwith  certified  to  the 
county  commissioners  of  that  county.  From 
this  apportionment  the  railroad  company 
took  an  appeal  to  the  comptroller  of  the 
state  treasury  and  to  the  treasurer  of  Mary- 
land. Pending  that  appeal,  which,  from 
aught  that  appears  to  the  contrary,  is  still 
undisposed  of,  the  county  commissioners  of 
Harford  county  filed,  In  the  circuit  court  for 
Harford  county,  the  bill  of  complaint  to  be 
found  In  the  record  now  before  us.  This 
bill,  after  making  allusion  to  the  assessment, 
apportionment,  and  appeal  just  adverted  to, 
alleges  that  the  comptroller  and  treasurer 
are  proceeding  to  hear  and  determine  ques- 
tions relative  to  the  amount  so  apportioned 
to  Harford  county,  and  that  they  are  about 
to  interfere  with  said  apportionment,  and  to 
largely  reduce  the  amount  thereof,  under 
pretense  of  reviewing  the  same  as  a  board 
of  appeal,  which  action,  it  is  charged,  is 
without  any  legal  authority  or  warrant  of 
law.  The  bill  then  prays  for  an  Injunction 
to  restrain  the  comptroller  and  the  treasurer 
from  interfering  in  any  manner  with,  and 
from  disturbing  by  any  action  whatever  on 
their  part  the  apportionment  of  $550,202.81 


so  made  by  the  state  tax  commissioner.  Up- 
on this  bill  an  ex  parte  order  was  passed, 
directing  the  Injunction  to  Issue  as  prayed, 
and  accordingly  three  writs  went  out,— one 
to  Baltimore  city,  one  to  Anne  Arundel  coun- 
ty, and  one  to  Wicomico  county.  The  writ 
Issued  to  Baltimore  city  was  served  on  both 
the  comptroller  and  the  treasurer,  that  to 
Wicomico  was  served  on  the  comptroller, 
and  that  to  Anne  Arundel  was  returned  in- 
dorsed "Non  sunt."  The  defendants  appear- 
ed solely  for  the  purpose  of  contesting  the 
jurisdiction  of  the  court,  and  filed  a  demur- 
rer to  the  bill.  They  then  immediately  ap- 
pealed to  this  court  from  the  order  granting 
the  injunction. 

It  is  nowhere  averred  In  the  bill  that  either 
of  the  defendants  is  a  resident  of  Harford 
county,  and,  apart  from  all  other  questions 
in  the  case,  it  is  insisted  that,  in  the  absence 
of  an  appropriate  allegation  showing  that 
the  defendants  were,  or  that  one  of  them 
was,  within  the  court's  jurisdiction,  or  that 
the  subject-matter  of  the  proceeding  was, 
the  court  below  possessed  no  power  to  order 
the  Injunction  to  be  Issued.  Not  only  does 
the  bill  fall  to  aver  that  the  defendants 
were  within  the  limits  of  the  court's  juris- 
diction, but  the  docket  entries  affirmatively 
show  that  they  were  not;  for  no  writ  was 
directed-  to  them  In  Harford  county,  but 
three  were  sent  to  other  circuits  in  the 
state.  It  cannot  be  pretended  that  the  cir- 
cuit court  for  Harford  county  has  authority 
to  restrain  by  injunction  the  fiscal  officers  of 
the  state,  who  do  not  reside  or  are  not  found 
within  that  county,  from  doing  some  act,  be- 
yond the  limits  of  the  county,  respecting 
property  not  actually  situated  in  the  county, 
without  conceding  to  every  other  circuit 
court  in  the  state  a  like  and  an  equal  power. 
And  if  each  circuit  court  possesses,  under 
these  conditions,  the  power  to  Issue  an  in- 
junction to  operate  beyond  the  territory  over 
which  Its  jurisdiction  extends,  and  against 
persons  not  amenable  to  Its  ordinary  process, 
and  to  Inhibit  the  doing  of  an  act  not  at- 
tempted or  intended  to  be  done  within  the 
county  over  which  the  court's  jurisdiction 
does  reach,  and  when  the  act  prohibited  has 
no  relation  to  property  actually  or  construct- 
ively within  the  county,  then  that  power  Is 
not  to  be  found  either  In  the  constitution 
or  the  statutes  of  the  state.  In  the  very 
nature  of  things,  no  such  jurisdiction  can 
be  maintained.  To  uphold  it  in  this  Instance 
would,  as  Just  suggested,  be  to  admit  its 
existence  in  every  other  court  of  equity  in 
Maryland;  and  the  result  certainly  might 
be  that  the  state's  officers  would  be  proceed- 
ed against,  not  where  they  reside,  or  even 
where  they  transact  the  public  business,  but 
wherever  a  plaintiff  who  sought  to  subject 
their  official  functions  to  the  control  of  a 
court  of  equity  might  happen  to  live.  This 
would  lead  to  endless  confusion,  if  It  did  not 
practically  cripple  the  efficiency  of  the  offi- 
cers themselves;   and,  besides,  it  would  ma- 
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terlally  amplify  the  authority  conferred  by 
statute  upon  the  courts.  "Each  of  the  cir- 
cuit Judges  may  grant  Injunctions,  or  pass 
orders  or  decrees  In  equity,  •  *  •  to  take 
effect  in  any  part  of  his  circuit,"  Is  the  lan- 
guage of  section  71,  article  16,  of  the  Code. 
The  thing  which  the  Injunction  restrains 
the  defendants  from  doing  is  a  review  by 
them  of  an  apportionment  made  by  the  state 
tax  commissioner.  That  apportionment  was 
an  apportionment  of  the  assessed  value  of 
rolling  stock  having  no  actual  or  construct- 
ive situs  In  Harford  county;  its  situs  being 
fixed  by  the  statute  at  the  place  where  the 
company  owning  It  has  its  principal  office  In 
Maryland,  and  that,  as  the  bill,  read  in  the 
light  of  the  enactment,  shows,  was  In  Balti- 
more city. 

The  circuit  court  for  Harford  county  un- 
dertook by  an  injunction  to  restrain  state 
officers  not  within  its  Jurisdiction  from  re- 
viewing the  determination  of  another  state 
officer,  made  beyond  the  court's  Jurisdiction, 
respecting  the  division  of  an  assessment  of 
rolling  stock  not  situated  within  its  Jurisdic- 
tion; and  the  power  to  do  this  was  rested, 
in  the  argument,  upon  the  assumption  that 
the  comptroller  and  the  treasurer  are  state's 
officers,  whose  official  acts  are  co-extensive 
with  the  boundaries  of  the  state.  The  Juris- 
diction of  the  court  is  thus  made  to'  depend, 
not  upon  the  residence  of  the  defendants, 
nor  upon  the  location  of  the  subject-matter 
of  the  controversy,  but  solely  upon  an  inde- 
pendent, accidental  circumstance  that  the 
parties  who  are  proceeded  against  in  a  spe- 
cial capacity  have,  when  acting  In  a  differ- 
ent capacity,  as  state  officers,  authority  that 
is  effective  throughout  the  state.  But  the 
question  before  us  is  not  as  to  whether  the 
comptroller's  or  the  treasurer's  acts,  done  as 
comptroller  or  as  treasurer,  are  co-extensive 
with  the  limits  of  the  state.  The  question 
is  as  to  how  far  the  Jurisdiction  of  the  cir- 
cuit court  reaches,  and  that  Jurisdiction  in 
no  manner  depends  upon  the  amplitude  of 
some  state  official's  ordinary  authority.  The 
executive  authority  of  the  governor  stretches 
over  the  whole  state,  but  It  will  hardly  be 
seriously  contended  that  every  circuit  court 
in  the  commonwealth — even  those  in  the 
counties  most  remote  from  the  seat  of  gov- 
ernment—has, as  a  consequence,  Jurisdiction 
to  issue  a  mandamus  or  an  injunction 
against  him  in  his  official  capacity.  The 
fallacy  of  the  contention  lies  in  the  assump- 
tion that  the  territory  within  which  the  cir- 
cuit court  may  exercise  Jurisdiction  is  de- 
fined by  and  coincident  with  the  territory 
within  which  the  official  acts  of  the  comp- 
troller and  the  treasurer,  as  comptroller  and 
treasurer,  are  effective;  whereas,  the  court's 
Jurisdiction  is  a  subject  wholly  and  essen- 
tially Independent  of  considerations  of  that 
character.  The  two  things— the  scope  of  the 
comptroller's  and  the  treasurer's  authority, 
and  the  extent  of  the  court's  Jurisdiction- 
are  intrinsically  dissimilar.    Neither  is  de- 


pendent on  or  related  to  the  other,  nor  does 
one  furnish  a  measure  of  power  to  which  the 
other  can,  in  any  respect, 'be  compared. 

But  there  is  another,  and  a  broader,  rea- 
son why  the  injunction  ought  not  to  have 
been  Issued.  It  will  be  remembered  that 
that  portion  of  section  199  which  in  the  be- 
ginning of  this  opinion  was  transcribed  ex- 
pressly provides  that  the  action  of  the  state 
tax  commissioner  in  mntring  the  apportion- 
ments of  the  total  valuations  of  rolling  stock 
shall  be  "subject  to  the  right  of  appeal  as  in 
other  cases  in  this  article."  The  phrase, 
"this  article,"  means  article  81  of  the  Code 
of  Public  General  Laws;  and  article  81  re- 
lates to  revenue  and  taxes.  There  is  an  ap- 
peal provided  from  the  state  tax  commis- 
sioner to  the  comptroller  and  treasurer,  un- 
der sections  132  and  144  of  article  81.  It  is 
true  section  144  relates  to  the  assessment  of 
shares  of  stock  In  banks  and  other  corpora- 
tions, but  it  distinctly  and  in  terms  gives  an 
appeal,  as  just  stated  to  the  tribunal,  just 
named.  There  is  no  appeal  allowed  from  the 
state  tax  commissioner,  in  any  instance,  to 
any  tribunal  other  than  to  the  comptroller 
and  treasurer.  Consequently,  when  section 
199,  c.  140,  of  the  Acts  of  1896,  permitted  an 
appeal  from  the  state  tax  commissioner  on 
the  apportionment  of  the  total  valuation  of 
rolling  stock,  and  permitted  that  appeal  to 
be  taken  "as  In  other  cases  in  this  article," 
It  authorised  an  appeal  to  the  same  tribunal 
to  which  other  appeals  were  given  from  him 
by  antecedent  sections  of  article  81;  and 
that  tribunal  Is  the  one  composed  of  the 
comptroller  and  the  treasurer,  as  there  is  no 
other  to  which  an  appeal  from  the  state  tax 
commissioner  will  lie.  As,  then,  an  appeal 
Is  explicitly  given  by  the  act  of  1896  from 
the  state  tax  commissioner's  apportionment, 
and  as,  by  necessary  and  irresistible  implica- 
tion, it  Is  to  be  heard  by  the  comptroller  and 
treasurer,  not  in  virtue  of  their  general  pow- 
ers, but  solely  because  they  have  been  spe- 
cially selected  to  hear  it,  the  appeal  taken 
by  the  railroad  company  was  a  lawful  act; 
and  as  the  only  purpose  to  be  subserved  by 
such  an  appeal  would  be  to  procure  a  review 
of  the  determination  reached  by  the  state 
tax  commissioner,  It  is  obvious  that  the  tri- 
bunal to  which  the  appeal  Is  authorized  to 
be  carried  has  jurisdiction  to  entertain  It 
and,  if  to  entertain  it,  then  to  revise,  and  ei- 
ther to  affirm  or  to  readjust  the  apportion- 
ment from  which  the  appeal  was  taken. 
The  right  to  appeal  would  be  utterly  idle 
and  meaningless  if  the  tribunal  to  which  the 
appeal  is  transmitted  were  without  authori- 
ty to  review  the  apportionment  complained 
of;  and  It  is,  therefore,  perfectly  manifest 
that  the  comptroller  and  treasurer  have,  un- 
der the  statute,  jurisdiction  to  rejudge  the 
adjustment  made  by  the  tax  commissioner. 
We  are  not  called  on,  and  It  would  not  be 
proper,  to  express  a  definite  opinion  as  to  the 
extent  of  the  power  of  the  comptroller  and 
treasurer  on  such  an  appeal.    It  is  only  nee- 
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essary  to  determine  that  an  appeal  is  provid- 
ed for.  Being  provided  for,  It  was  lawful  to 
enter  it;  and,  it  being  lawful  to  enter  and 
prosecute  the  appeal,  the  court  below  bad 
no  power  to  restrain  the  comptroller  and 
treasurer  from  entertaining  It 

In  dealing  with  the  bill  of  complaint, 
whose  sufficiency  is  brought  before  us  by  the 
appeal,  we  are  not  precluded  by  Its  aver- 
ments from  looking  to  the  public  statute  law 
of  the  state;  and,  if  tbat  law  advises  us,  as 
it  does,  that  some  of  the  allegations  or  aver- 
ments are  not  simply  as  they  are  therein 
stated,  It  is  our  duty  to  Interpret  them  so  as 
to  make  them  read  as  if  set  out  in  connec- 
tion with  the  provisions  of  the  statute.  State 
v.  Jarrett,  17  Md.  325.  And,  this  being  so, 
we  are  at  once  apprised  that  the  acts  of  the 
comptroller  and  treasurer  In  undertaking  to 
review  the  apportionment  are  not  without 
warrant  of  law  or  legal  authority.  It  results, 
from  the  views  we  have  expressed,  that  the 
injunction  should  not  have  been  granted, 
and  that  the  order  directing  it  to  issue  must 
be  reversed,  and  the  bill  must  be  dismissed. 
Order  reversed,  with  costs  above  and  be- 
low, and  bill  dismissed. 


(87  lid.  171) 

CONSTABLE  et  al.  v.  CAMP  et  at. 

(Court  of  Appeals  of  Maryland.    Feb.  10, 1896.) 

Administrator  —  Accounting  —  Limitations  — 
Laches — Parti  is. 

1.  So  long  as  money  belonging  to  decedent's 
estate,  and  collected  by  his  administratrix,  re- 
mains in  her  hands  undistributed,  the  statute 
does  not  run  against  proceedings  against  her 
therefor  by  his  heirs. 

2.  Laches  will  bar  suit  to  enforce  a  claim 
against  testatrix,  the  claimants,  though  know- 
ing all  the  facts,  having  waited  years  till  after 
her  death  and  that  of  her  attorney,  who  knew 
the  facts,  and  till  after  distribution  of  her  per- 
sonalty to  legatees,  though  having  had  notice 
to  present  any  claim  they  had. 

3.  Testator's  personalty  being  the  primary 
fund  for  payment  of  his  debts,  and  being  suffi- 
cient, suit  to  enforce  claims  brought  after  dis- 
tribution should  be  against  the  legatees,  instead 
of  the  devisees. 

Appeal  from  circuit  court,  Kent  county. 

Bill  by  Emory  Camp  and  others  against 
Alice  A.  Constable  'and  others.  Decree  for 
complainants.    Defendants  appeal.    Reversed. 

Argued  before  McSHERRY,  C.  J.,  and 
BRISCOE,  BRYAN,  and  BOYD,  JJ. 

Rich.  D.  Rynson  and  Albert  Constable,  for 
appellants.  Hope  H.  Barroll  and  Jas.  A. 
Pearee,  for  appellees. 

McSHERRY,  C.  J.  In  May,  1896,  the  appel- 
lees filed  in  the  circuit  court  for  Kent  county  a 
bill  of  complaint  against  the  appellants.  The  ap- 
pellees are  the  next  of  kin  of  one  James  Hurtt 
who  died,  Intestate,  In  the  year  1876;  and  the 
appellants  are  devisees  of  the  real  estate,  and 
also  some  of  the  legatees  of  part  of  the  per- 
sonal estate  of  Amanda  M.  Hurtt,  who  was  the 
widow  of  James  Hurtt,  and  who  herself  died 
in   1894.    The   bulk   of  the   personal  estate 


which  Amanda  M.  Hurtt  possessed  at  the  time 
of  her  death  waB  bequeathed  in  the  form  of 
pecuniary  legacies  to  other  persons  than  the 
parties  to  this  suit  The  bequest  to  Mrs.  Con- 
stable consisted  of  personal  property  appraised 
at  $2,067;  while  the  bequests  to  her  daughters 
Blanch  and  Harriet  were  specific,— a  diamond 
ring  and  breastpin  and  a  piano  respectively. 
The  testatrix's  real  estate  was  devised  to  Mrs. 
Constable  for  life,  and  then  In  remainder  to 
her  children;  and  she  and  her  children  are  the 
appellants  against  whom  the  decree  appealed 
from  was  passed.  Upon  the  death  of  James 
Hurtt  administration  of  his  personal  estate 
was  duly  committed  by  the  orphans'  court  of 
Kent  county  to  his  widow,  Amanda  M.  Hurtt 
She  gave  bond,  and  in  August  1878,  stated  and 
settled  a  first  and  final  account,  making  a  dis- 
tribution of  the  small  balance  remaining  in  her 
hands  as  administratrix,  after  the  payment  of 
debts  and  expenses.  After  the  death  of 
Amanda  M.  Hurtt  in  1894,  her  will  was  ad- 
mitted to  probate,  and  letters  testamentary 
were  granted  to  the  executors  therein  named; 
and  In  September,  1895,  these  executors  stated 
and  settled  their  final  account,  showing  an 
overpayment  to  the  estate.  This  overpayment 
was  refunded  to  them  by  one  of  the  devisees. 
The  pecuniary  and  specific  legacies  bequeath- 
ed by  her  aggregated  $7,528.70.  The  overpay- 
ment was  $2,178.29,  and  there  remained  $5,- 
350.41  actually  received  by  the  legatees,  of 
which  sum  $5,061.70  were  paid  to  legatees  who 
are  not  parties  to  this  proceeding.  It  is  alleged 
in  the  bill  that  after  the  final  settlement  and 
distribution  had  been  made  of  James  Hurtt's 
estate  by  Amanda  M.  Hurtt  administratrix, 
large  sums  of  money  were  received  by  her, 
which  rightfully  belonged  to  the  estate  of  her 
deceased  husband,  and  which  ought  to  have 
been  distributed  by  her  to  his  next  of  kin;  and 
it  Is  Insisted  that  her  estate  in  the  hands  of 
the  appellants  is  accountable  to  the  appellees 
(her  husband's  next  of  kin)  for  these  sums  thus 
collected  by  her.  And  so,  in  effect  the  prayer 
of  the  bill  Is  that  the  devisees  and  some  of  the 
legatees  of  Amanda  M.  Hurtt  may  account  to 
the  next  of  kin  of  James  Hurtt  for  all  the  mon- 
ey which  she  as  his  administratrix  collected 
and  failed  to  make  distribution  of,  and  that  a 
distribution  thereof  may  now  be  directed  under 
the  authority  of  the  circuit  court  for  Kent 
county,  sitting  as  a  court  of  equity.  The  de- 
fendants, who  are  the  appellants,  answered 
the  bill,  denying  the  material  averments,  and 
relying,  in  addition,  on  laches  and  limitations 
as  further  defenses  against  the  demand  made 
upon  them.  Evidence  was  adduced  on  both 
sides, '  and  the  court  below,  after  a  hearing, 
signed  a  decree,  in  July,  1897,  holding  the  ap- 
pellants, as  devisees  and  legatees  of  Amanda 
M.  Hurtt,  liable  to  account  to  the  appellees, 
as  next  of  kin  of  James  Hurtt,  for  the  sums 
of  money  specified  in  the  decree.  From  that 
decree  this  appeal  was  taken. 

The  sums  of  money  for  which  the  appellants 
are  held  accountable  are  two:  First,  the  sum 
of    $1,800    alleged  to  have  been  collected  by 
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.  Amanda  M.  Hurtt,  as  administratrix  of  her 
husband's  estate,  on  September  24,  1879,  from 
James  W.  Hurtt;  and,  secondly,  the  stun  of 
$3,000  alleged  to  have  been  collected  by  her  In 
the  same  capacity,  on  September  2,  1880,  from 
the  same  James  W.  Hurtt.  It  Is  claimed  that 
both  of  these  sums  were  due  to  the  estate  of 
James  Hurtt  by  James  W.  Hurtt,  on  judgments 
originally  recovered,— the  one  in  April,  1874, 
In  the  name  of  the  state  of  Maryland,  to  the 
use  of  Charles  Woodland,  against  James  W. 
Hurtt,  William  Welch,  and  James  Willis,  for 
$1,618.09,  and  subsequently  entered  to  the  use 
of  James  Hurtt;  ami  the  other  in  October, 
1875,  in  the  name  of  the  state,  to  the  use  of  A. 
E.  Woodland,  against  James  W.  Hurtt  and 
James  Willis,  for  $1,945.33,  and  subsequently 
entered  to  the  use  of  James  Hurtt,  for  $1,885.12. 
That  James  W.  Hurtt  paid  to  Amanda  M. 
Hurtt,  on  September  24,  1879,  the  sum  of  $1,- 
800,  and  on  September  2,  1880,  the  further 
sum  of  $3,000,  is  clearly  and  conclusively  es- 
tablished by  the  evidence;  but  whether  these 
payments  were  made  In  settlement  of  the  two 
Judgments  just  alluded  to,  and  whether  those 
judgments  both  belonged  to  the  estate  of  James 
Hurtt,  are  matters  by  no  means  free  from 
dispute.  The  testimony  of  the  debtor  himself 
is  to  the  effect  that  these  judgments  were  sat- 
isfied and  discharged  by  those  payments,  but 
there  are  other  circumstances  in  the  record 
which  raise  considerable  doubt  as  to  the  accu- 
racy of  his  statement.  That  James  W.  Hurtt 
was  heavily  indebted  to  Amanda  M.  Hurtt— 
that  he  owed  her  individually  about  $10,000 
on  judgments— is  specifically  admitted  by  him 
in  bis  testimony.  Now,  the  aggregate  of  the 
two  payments  exceeds  by  several  hundred  .dol- 
lars the  gross  amount  due  on  the  two  judg- 
ments at  the  time  the  payments  were  made, 
and  yet  the  receipts  taken  by  James  W.  Hurtt 
both  recite  that  the  money  was  merely  a  part 
payment  on  the  judgments  of  Mrs.  A.  M. 
Hurtt  Both  receipts  describe  the  judgments 
upon  which  these  payments  were  to  be  partial 
satisfaction  to  be  judgments  of  Mrs.  Hurtt, 
though  both  of  these  judgments  stood  on  the 
records  entered  to  the  use  of  James  Hurtt  Be- 
sides ail  this,  there  Is  evidence  In  the  record 
tending  to  show,  and,  In  our  opinion,  actually 
showing,  that  the  judgment  of  October,  1875, 
was  lmprovidently  entered  to  the  use  of  James 
Hurtt  and  that  It  should  have  been  entered 
to  the  use  of  Amanda  M.  Hurtt,  as  her  money, 
and  not  bis,  was  paid  to  A.  B.  Woodland,  the 
owner  of  the  judgment  as  a  consideration  for 
its  assignment 

However  the  truth  may  be  as  to  the  ap- 
plicability of  these  payments  to  the  satisfac- 
tion of  these  particular  judgments,  we  do 
not  intend  to  rest  the  decision  of  this  case 
upon  that  mere  issue  of  fact  or,  indeed,  to 
discuss  that  feature  of  the  contest  at  all. 
We  have  adverted  to  an  outline  of  these  con- 
flicting circumstances  merely  because  they 
will  become  Important  or  at  least  incidental- 
ly relevant  In  considering  the  questions  of 
law  that  are  the  controlling  questions  in  the 


case.  We  regard  it  however,  as  sufficiently 
established  that  the  judgment  of  October 
18,  1875,  in  reality  belonged  to  Amanda  M. 
Hurtt  though  lmprovidently  entered  to  the 
use  of  her  husband.  If  the  money  collected 
by  Amanda  M.  Hurtt  from  James  W.  Hurtt 
was  collected  upon  the  two  Woodland  judg- 
ments, and  If,  when  collected,  It  belonged, 
not  to  her,  but  constituted  assets  of  her  de- 
ceased husband's  estate,  would  the  appel- 
lants be  liable  in  this  proceeding  to  account 
therefor  to  the  next  of  kin  of  James  Hurtt 
the  intestate?  If  a  liability  ever  did  exist 
on  the  part  of  Mrs.  Amanda  M.  Hurtt  during 
her  life,  it  was  a  liability  that  under  the  cir- 
cumstances, obviously  is  not  barred  by  the 
statute  of  limitations.  Assuming  that  the 
money  received  by  her  belonged  to  her  hus- 
band's estate,  and  that  she  collected  It  In  her 
representative  capacity  after  the  settlement 
of  her  account  as  administratrix,  then,  so 
long  as  It  remained  in  her  bands  undistribut- 
ed, it  remains  Impressed  with  a  trust  in 
favor  of  the  next  of  kin  of  her  husband. 
Her  holding  of  It  under  these  conditions  was 
a  holding  In  trust  for  them,  for  ultimate  dis- 
tribution among  them;  and,  while  the  trust 
continued,  the  statute  of  limitations  did  not 
begin  to  run.  If  the  money  belonged  to  her 
husband's  estate,  and  if  she  collected  It  as 
his  administratrix,  the  act  of  collecting  It 
was  not  a  devastavit;  it  was  a  rightful  act 
done  In  the  strict  performance  of  her  duty. 
Her  possession  of  the  fund  thus  rightfully 
received  was  the  possession  of  the  next  of 
kin;  and,  as  observed  by  Lord  Redesdale  lb 
Hovenden  v.  Lord  Annesley,  2  Schoales  &  L 
633  (relied  on  In  Raborg  v. .  Donaldson,  26 
Md.  312),  "if  the  only  circumstance  is  that 
he  [the  trustee]  does  not  perform  his  trust 
his  possession  operates  nothing  as  a  bar,  be- 
cause his  possession  Is  according  to  his  title." 
The  admitted  or  clearly  proved  possession 
and  nondistribntlon  of  such  funds  creates  a 
continuing  trust  in  which  event  the  posses- 
sion of  the  trustee  does  not  operate  as  a  bar, 
because  such  possession  is  all  the  while  ac- 
cording to  his  title.  Donaldson  v.  Raborg, 
28  Md.  57.  It  is  manifest  then,  that,  so  long 
as  this  fund  remained  in  the  hands  of  Mrs. 
Hurtt  undistributed,  her  possession  of  it  if 
it  belonged  to  her  deceased  husband's  estate, 
was  according  to  her  title,  and  therefore 
could  not  have  been  adverse  thereto,  and, 
this  being  so,  the  statute  of  limitations  never 
began  to  run  in  her  favor,  and  could  not  have 
been  invoked  by  her  as  a  bar  to  proceedings 
instituted  by  her  husband's  next  of  kin 
against  her  in  her  representative  capacity. 

But  although  the  statute  of  limitations  be 
Inapplicable,  the  defense  of  laches  Is  undoubt- 
edly available.  Whenever  there  Is  neglect  or 
omission  to  assert  a  right  in  conjunction 
with  lapse  of  time  more  or  less  great  and 
other  circumstances  causing  prejudice  to  an 
adverse  party,  the  defense  of  laches  becomes 
a  bar.  The  length  of  the  delay  and  the  na- 
ture of  {he  acts  done  during  the  Interval  are 
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the  two  circumstances  that  constitute  the 
bar.  Where,  as  said  by  Lord  Romllly,  M.  R., 
In  Wollaston  v.  Tribe,  L.  R.  9  Eq.  50,  there 
has  been  any  dealing  "which  had  altered  the 
state  of  matters,"  or  where  the  acts  done  dur- 
ing the  Interval  Injuriously  affect  either  party 
and  cause  as  respects  the  remedy  Invoked  an 
Injustice  In  pursuing  one  course  rather  than 
the  opposite,  courts  of  equity  will  refuse  to 
lend  their  aid  to  the  enforcement  of  a  de- 
mand resulting  in  injurious  consequences  di- 
rectly referable  to  such  changed  conditions 
and  such  delay.  Very  often  in  the  adminis- 
tration of  justice  the  hourglass  must  supply 
the  ravages  of  the  scythe,  as  in  many  In- 
stances the  lapse  of  time,  though  not  of 
great  duration,  carries  with  It  the  life  and 
the  memory  of  witnesses,  the  muniments  of 
evidence,  and  the  other  means  of  judicial 
proof,  and  brings  about,  by  Intervening  chan- 
ges, material  alterations  In  the  relative  situ- 
ation of  the  Interested  partleB.  The  money 
claimed  to  have  been  paid  In  1879  and  1880 
In  settlement  of  the  Woodland  judgments 
was  paid  to  Mr.  Charles  A.  Baker,  the  at- 
torney of  Mrs.  Amanda  M.  Hurtt;  and  he 
died  some  years  ago.  Mrs.  Hurtt,  who  re- 
ceived the  money,  is  also  dead.  No  demand 
was  made  upon  her  during  her  life,  and  her 
estate  was  finally  settled  in  the  orphans' 
court  of  Kent  county,  on  September  17,  1895. 
Long  before  the  final  distribution  of  her  per- 
sonal estate,  these  appellees  were  fully  ap- 
prised of  all  the  facts  upon  which  they  now 
rely  In  this  proceeding.  Indeed,  there  Is  suf- 
ficient In  the  record  to  Indicate  that  there 
had  been  some  prior  litigation  over  the  same 
claim  in  a  court  of  law,  though  the  precise 
nature  of  that  litigation  does  not  appear. 
But  on  July  5,  1895,  Mr.  Barroll,  who  seems 
to  have  been  administrator  de  bonis  non  of 
James  Hurtt,  as  well  as  the  counsel  for  the 
appellees,  was  notified  in  writing,  by  the 
executors  of  Amanda  M.  Hurtt,  that  they 
would  proceed  to  settle  her  estate  after  the 
expiration  of  the  then  pending  term  of  the 
circuit  court  for  Kent  county;  and  in  the  let- 
ter written  by  them  to  him  on  that  date  they 
stated:  "The  executors  have  given  you  am- 
ple time  to  bring  any  suit  your  clients  [heirs 
of  James  Hurtt]  may  have  desired."  No 
claims  of  the  next  of  kin  of  James  Hurtt  or 
of  his  administrator  de  bonis  non  against  the 
estate  of  Amanda  M.  Hurtt  for  the  sums  of 
money  now  sought  to  be  recovered  were  pre- 
sented or  preferred;  and,  in  something  over 
two  months  after  the  delivery  of  the  notifica- 
tion Just  alluded  to,  the  executors  finally 
closed  Mrs.  Hurtt's  estate,  and  paid  out  to 
legatees  who  are  not  parties  to  this  proceed- 
ing over  15,000  in  money.  If  the  decree  ap- 
pealed from  stands,  the  devisees  of  the  real 
estate  will  be  required  to  pay  to  the  next  of 
kin  of  James  Hurtt  a  sum  of  money  which, 
If  payable  by  the  estate  of  Mrs.  Hurtt  at  all, 
was  properly  payable  out  of  her  personal  es- 
tate, and  was  only  not  so  paid  therefrom  be- 
cause of  the  neglect  of  those  who  claim  It 


to  present  their  demand  before  the  debtor's 
personal  estate  was  settled  and  distributed, 
though  they  were  fully  apprised  of  all  the 
facts  at  that  time  that  they  now  rely  on. 
The  situation  of  the  parties  called  on  for 
payment  has  been  materially  changed  from 
that  which  they  would  have  occupied  had 
the  claim  been  proved  against  the  personal 
estate  of  Mrs.  Hurtt  The  personal  estate 
that  was  the  primary  fund  for  the  payment 
of  debts  has  been  distributed  to  other  lega- 
tees who  have  received  their  legacies  be- 
cause of  the  failure  of  the  appellees  to  file 
their  claim  In  due  time,  and  after  being  noti- 
fied to  do  so;  and  an  attempt  is  now  made 
to  hold  the  real  estate  liable,  though  had  the 
appellees  exerted  a  proper  diligence  In  as- 
serting their  claim  that  real  estate  would 
have  been  wholly  exonerated  from  liability. 
If  the  decree  should  be  enforced,  the  result 
will  be  that  the  devisees  will  pay  the  debts 
due  by  the  testatrix,  though  she  had  ample 
personal' estate  out  of  which  complete  satis- 
faction could  have  been  had;  and  the  bur- 
den will  be  thrown  on  the  real  estate,  not  be- 
cause It  was  primarily  liable,  but  simply 
because  the  creditor  faHed,  though  fully  In- 
formed of  all  his  rights,  to  file  his  claim  be- 
fore distribution  and  payment  of  the  legacies 
were  actually  made.  When  the  results  of 
the  delay  by  the  appellees  are  so  unjust  to 
the  devisees,  and  when,  as  a  consequence  of 
that  delay,  such  material  changes  have  been 
brought  about  in  the  situation  of  the  parties, 
and  especially  when  the  two  witnesses  (Mr. 
Baker  and  Mrs.  Hurtt)  who  could  have  tes- 
tified as  to  whether  the  sums  now  sought  to 
be  recovered  were  really  paid  on  the  Wood- 
land judgments  are  both  dead,  a  court  of 
equity  ought  to  rigidly  apply  the  defense  of 
laches.  It  was  aptly  observed  In  Zolllckoffer 
v.  Seth,  44  Md.  375:  "If,  however,  a  par- 
ty has  a  provable  claim  against  an  estate, 
and,  without  sufficient  cause,  neglects  to 
prove  and  exhibit  it  to  the  executor  in  due 
time,  it  may  be  that,  in  any  subsequent  at- 
tempt to  pursue  the  assets  In  the  hands  of 
legatees  or  distributees;  he  will  be  success- 
fully met  with  the  defense  of  laches."  And, 
If  this  be  true  as  respects  legatees,  It  is  at 
least  equally  so  in  regard  to  devisees.  Van 
Bibber  v.  Reese,  71  Md.  614,  18  Atl.  892. 

But  there  is  another  ground  upon  which 
the  decree  below  must  be  reversed.  It  is  an 
elementary  doctrine  that  the  personal  estate 
of  a  deceased  debtor  1b  the  primary  fund  for  - 
the  payment  of  debts.  Unless  the  personalty 
is  insufficient,  a  court  of  equity  has  no  Juris- 
diction to  decree  a  sale  of  a  decedent's  real 
estate  for  the  payment  of  his  debts;  and 
even  then  the  amount  payable  out  of  the 
realty  is  only  the  sum  that  the  personalty 
falls  short  of  satisfying.  It  is  equally  true 
that  the  debts  must  be  first  fully  discharged 
before  the  legacies  can  be  paid.  If  there 
be  a  deficiency  of  assets,  a  specific  legacy  will 
not  abate  with  the  general  legacies.  The 
latter  must  be  first  entirely  exhausted  before 
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tbe  former  can  be  made  liable  for  the  de- 
cedent's debts.  Now,  tbe  bill  In  this  case 
was  filed  against  tbe  devisees  of  tbe  real 
estate.  Of  these  devisees,  Mrs.  Constable 
was  bequeathed,  In  addition  to  the  devise  to 
her,  a  general  legacy,  and  her  two  daughters 
were  given  the  specific  legacies  we  have  al- 
ready mentioned.  Mrs.  Constable's  general 
legacy  was  entirely  absorbed  In  making  good 
to  the  executors  an  overpayment  to  which 
we  have  adverted.  She  consequently  took 
nothing  as  legatee.  The  zesult  is  that  the 
property  affected  by  the  decree  is  the  real 
estate  and  the  specific  legacies.  This  is  pre- 
cisely the  reverse  of  what  ought  to  have 
been  done  if  there  was  any  liability  existing 
at  all.  The  total  amount  of  the  two  Wood- 
land Judgments,  with  accrued  interest,  was 
something  more  than  the  value  of  Mrs. 
Hurtt's  personal  estate.  But  the  evidence 
shows,  as  we  have  already  observed,  that 
one  of  the  Woodland  judgments  belonged  to 
Mrs.  Hurtt,  and  not  to  her  husband.  Tbe 
amount  due  on  the  other,  together  with  all 
interest  and  costs,  was  considerably  less  than 
the  ?5,000  paid  out  in  pecuniary  legacies;  and, 
If  any  liability  existed  against  Mrs.  Hurtt's 
estate  to  pay  the  amount  of  that  judgment  to 
her  husband's  next  of  kin,  her  personal  es- 
tate was  amply  sufficient  to  have  discharged 
it;  and  the  legatees  ought  to  have  been  pro- 
ceeded against,  as  the  legacies  In  their  hands 
were  liable  before  the  devisees  or  the  specific 
legatees  could  be  called  on.  This  has  not 
been  done.  The  decree  subverts  the  legal 
principles  just  stated,  and  holds  the  devisees 
and  the  specific  legatees  liable  to  the  exon- 
eration of  the  pecuniary  legatees  altogether. 
II  follows  from  the  views  we  have  expressed 
that  the  decree  appealed  against  must  be  re- 
versed, and,  as  the  defense  of  laches  is  a 
complete  bar  to  the  right  of  the  appellees  to 
recover,  the  record  will  not  be  remanded. 
Decree  reversed,  with  costs  above  and  below, 
and  bill  dismissed. 


(87  Md.  8») 

BENJAMIN  v.  BRUCE  et  al. 

(Court  of  Appeals  of  Maryland.     March  3, 
1898.) 

Contract— Validity— Want  of  Mutuality— As- 

8ionment  fob  benefit  of  creditors — 

Unliqcidated  Demands. 

1.  A  practically  exclusive  privilege  to  sell  the 
goods  of  a  manufacturer,  but  without  any  cor- 
responding obligation  on  tbe  other  party  to 
the  contract,  is  invalid  for  the  want  of  mutuali- 
ty except  in  so  far  as  it  has  been  actually  per- 
formed by  the  last-named  party. 

2.  A  claim  against  the  assignee  for  benefit  of 
creditors  of  E.,  a  manufacturer,  for  commis- 
sions on  sales  made  by  E.  to  firms  other  than 
those  designated  in  a  contract  with  plaintiff,  pro- 
viding that  E  should  not  sell  any  goods  which 
he  manufactured  except  to  certain  firms  and  to 
plaintiff,  but  with  no  penalty  provided  for  a 
breach  thereof,  cannot  be  allowed;  since  the 
measure  of  damages  is  the  actual  loss  falling 
on  plaintiff  by  reason  of  such  breach,  which, 
being   unliquidated,   must  be  evidenced   by   a 


judgment  before  the  claim  becomes  a  "debt'* 
provable  against  the  estate. 

8.  A  contract  with  plaintiff  provided  that  E. 
should  not  sell  goods  which  he  manufactured 
to  certain  firms  for  a  less  sum  than  the  price  at 
which  they  were  to  be  furnished  to  plaintiff,  but 
no  specific  penalty  was  agreed  on  for  its  breach. 
Thereafter  the  plaintiff  filed  accounts  with  the 
assignee  for  benefit  of  the  creditors  of  E.,  for 
sums  alleged  to  have  been  paid  by  him  in  ex- 
cess of  the  prices  charged  by  E.  to  one  of  the 
designated  firms.  Held,  that  the  breach  cre- 
ated a  liability  only  as  to  the  losses  actually 
sustained  thereby  by  plaintiff,  which  were  un- 
liquidated damages,  and  were  not  in  that  shape 
a  provable  "deb?"  against  the  estate. 

Appeal  from  circuit  court  of  Baltimore  city. 

Claims  were  presented  for  allowance  by 
George  P.  Benjamin  against  Bruce,  Cook,  and 
others,  as  assignees  for  benefit  of  the  credit- 
ors of  the  Insolvent  estate  of  Henry  Evans, 
Jr.  Other  creditors  filed  objections  to  their  al- 
lowance, and,  at  a  hearing,  the  claims  were 
rejected,  and  claimant  appeals  from  the  or- 
der.    Affirmed. 

Argued  before  McSHERRY,  O.  J.,  and 
BRISCOE,  BRYAN,  PAGE,  BOYD,  FOWL- 
ER, and  ROBERTS,  JJ. 

Steele,  Semmes,  Carey  &  Bond,  for  appel- 
lant. M.  R.  Walter,  J.  Hemsley  Johnson,  and 
H.  N.  Abercrombie,  for  appellees. 

McSHERRY,  C.  J.  The  questions  present- 
ed on  the  record  now  before  us  arise  out  of 
the  following  facts:  Henry  Evans,  Jr.,  was 
a  manufacturer  of  tinware  In  Baltimore,  and 
George  P.  Benjamin,  of  New  York,  was  a 
general  agent  for  the  sale  of  various  kinds  of 
merchandise.  In  December,  1885,  these  two 
parties  entered  Into  an  agreement,  which  Is 
embodied  In  a  letter  from  Benjamin  to  Ev- 
ans, and  which,  In  substance,  provided  (1) 
that  all  goods  manufactured  by  Evans  were 
to  be  sold  through  Benjamin,  except  such  as 
Evans  might  himself  sell  in  Baltimore  city, 
or  might  deliver  to  a  designated  customer  In 
New  Orleans;  (2)  that  all  goods  were  to  be 
shipped  upon  Benjamin's  orders,  and  were 
to  be  billed  to  him  at  bottom  prices,  on  00 
days'  time,  such  bills  to  be  subject  to  a  com- 
mission of  5  per  cent,,  and  to  certain  addi- 
tional discounts  for  cash;  (3)  that  all  orders 
and  inquiries  as  to  prices  from  parties  out- 
side of  Baltimore  were  to  be  referred  to  Ben- 
jamin; and  that  all  acknowledgments  of  or- 
ders, replies,  and  quotations  were  to  be  made 
by  him.  It  was  further  provided  that  the 
agreement  could  be  terminated  at  any  time 
by  either  party  on  giving 'three  months'  no- 
tice. This  arrangement  continued  in  force 
until  September,  1894,  when  it  was  modified. 
By  the  modified  agreement,  Evans  stipulated 
to  allow  Benjamin,  on  all  of  Benjamin's  or- 
ders for  Evans'  goods,  a  commission  of  5  per 
cent  "below  the  lowest  price  and  terms  at 
which  I  will  sell  any  other  parties,  excepting 
0.  A.  Conklin  Manufacturing  Company,  of 
Atlanta,  Georgia,  and  Butler  Brothers,  of 
New  York  and  Chicago."  And  Evans  further 
agreed  that  the  prices  and  terms  to  these  twe 
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parties  (Conklin  and  Butler)  should  not  In 
any  case  net  lower  than  the  prices  to  Ben- 
jamin with  the  commissions  off.  This  ar- 
rangement was  to  continue  for  one  year,  and 
to  be  terminable  thereafter  upon  three 
months'  notice.  Under  the  original  and  the 
modified  agreements,  which  remained  in 
force  until  April  26,  1896,  a  large  number  of 
transactions  and  dealings  occurred  that  have 
all  been  adjusted  and  closed.  In  the  latter 
part  of  May,  1886,  Brans,  becoming  embar- 
rassed financially,  executed  a  deed  of  trust 
for  the  benefit  of  his  creditors,  appropriating 
all  his  assets  to  the  payment  of  all  the 
"debts"  due  and  owing  by  him.  Benjamin 
claims  to  be  a  creditor  of  Evans,  and  the  ac- 
counts which  he  has  filed  are  designated 
"merchandise  account"  and  "commission  ac- 
count" In  the  merchandise  account  he  de- 
mands, under  the  agreement  of  September, 
1894,  on  purchases  made  by  him  In  1895  and 
in  1896,  the  several  sums  paid  by  him  In  ex- 
cess of  the  prices  charged  by  Evans,  during 
the  same  period,  to  C.  A.  Conklin,  for  similar 
merchandise.  The  account  is  made  up  by  de- 
ducting from  the  aggregate  of  the  prices  as 
invoiced  to  Benjamin,  and  as  diminished  by 
the  allowance  of  commissions,  discounts,  and 
freight  charges,  the  amount  which  would 
have  been  chargeable  had  the  same  discounts 
and  deductions  been  allowed  to  Benjamin 
that  were  given  to  Conklin  during  the  same 
period,  and  the  difference,  after  being  less- 
ened by  a  credit,  is  the  sum  of  $3,500.51;  and 
this  is  claimed  as  due  on  the  merchandise 
account  The  commission  account  consists  of 
a  demand  for  $9,260.96  for  commissions  on 
sales  made  by  Evans  himself  within  the  ter- 
ritory In  which  Benjamin  Insists  that  he 
alone  had  a  right  under  the  original  and 
modified  agreements,  to  make  sale  of  Evans' 
goods.  Other  creditors  of  Evans  filed  objec- 
tions to  the  allowance  of  these  two  claims 
preferred  by  Benjamin;  and  after  testimony 
had  been  taken,  and  the  objections  had  been 
heard  and  considered  by  circuit  court  No.  2, 
both  claims  were  disallowed  and  rejected. 
Thereupon  Benjamin  brought  the  record  by 
appeal  into  this  court  for  a  review  of  that 
decision. 

The  objections  Interposed  by  the  contesting 
creditors  are  10  in  number,  but  it  is  not 
deemed  necessary  to  set  them  forth  with 
particularity.  They  assail  the  validity  of 
the  agreements  of  1885  and  1894,  as  unilat- 
eral and  without  mutuality,  and  as  in  gen- 
eral restraint  of  trade;  and  they  insist  that 
there  Is  no  ascertained  definite  sum  due 
thereunder  which  constitutes  a  debt  In  the 
sense  that  the  term  is  used  in  the  deed  of 
trust;  and  they  maintain  that  whatever  may 
be  claimed,  If  anything,  must  be  in  the  form 
of  unliquidated  damages  for  a  breach  of  the 
agreements,  and  that  there  has  been  no  as- 
certainment of  these  damages,  and  no  evi- 
dence adduced  to  establish  the  amount  or 
extent  thereof. 

It  must  be  borne  in  mind  throughout  this 


discussion  that  the  appellant's  claims  are 
not  for  compensation  for  labor  or  services 
actually  performed.  They  do  not  represent 
the  fruits  of  an  executed  contract  where 
nothing  remains  to  be  done  but  to  pay 
money  aa  a  consideration  for  what  has  been 
performed  by  the  other  party,  but  the 
charges  In  the  commissions  on  sales  Ben- 
jamin did  not  make;  and  they  are  claimed, 
not  because  they  are  appropriate  or  stipu- 
lated compensation  for  work  really  perform- 
ed by  him,  but  because  Evans  violated  an 
agreement  not  to  make  sales  of  his  own 
manufactured  articles,  except  through  the 
appellant,  in  the  territory  where  these  sales 
were  effected.  A  mere  glance  at  the  con- 
tract of  1885  (the  substance  of  which  we 
have  already  stated)  at  once  reveals  the  fact 
that  the  obligations  which  it  creates,  and  the 
duties  which  it  Imposes,  are  to  be  performed 
wholly  by  one  of  the  parties  to  it  There 
Is  no  reciprocal  obligation  or  duty  whatever 
on  the  other  party.  Benjamin  did  not  pur- 
chase the  entire  or  any  portion  of  the  output 
of  Evans'  factory,  nor  did  he  bind  himself 
to  sell  or  even  to  attempt  to  sell  the  wares 
and  merchandise  made  by  Evans.  He  lit- 
erally undertook .  to  do  nothing  on  his  part 
at  all  as  respects  the  purchase  or  sale  of 
Evans'  commodities.  Had  he  made  no  sales 
or  sent  no  orders  to  Evans,  there  would 
have  been  no  breach  of  the  contract  by  him, 
because  he  had  made  no  stipulation  to  do 
either;  and,  had  he  been  sued  for  a  failure 
to  send  In  orders  or  to  make  sales,  a  defense 
that  he  was  under  no  obligation  to  do  the 
one  or  the  other  would  have  been  perfect 
unanswerable,  and  complete.  Obviously,  If 
this  be  so,  the  contract  except  In  so  far  as 
it  has  been  executed  and  performed  by  Ben- 
jamin, is  not  binding  on  Evans,  because  it 
lacks  the  element  of  mutuality,  which  is  a 
constituent  essential  to  the  validity  of  an 
agreement  respecting  such  a  subject  as  the 
parties  purported  to  deal  with.  It  is  essen- 
tial to  the  validity  of  every  contract  of  this 
character  that  there  should  be  a  mutuality 
of  obligation.  A  contract  is  not  binding  on 
one  of  the  parties,  unless  H  Is  binding  on  the 
other.  Baltimore  &  O.  B.  Co.  v.  Potomac 
Coal  Co.,  51  Md.  343;  1  Chit  Oont  (11th 
Am.  Ed.)  20,  21.  Precisely  the  same  want 
of  mutuality  affects  In  the  same  way  the 
modification  made  of  the  original  contract 
in  September,  1894. 

If  the  claim  here  made  were  for  work  ac- 
tually done  by  Benjamin,  Evans  could  not 
escape  making  payment  by  setting  up  the 
defense  that  the  contract  was  not  enforce- 
able. As  said  by  this  court  in  Association 
v.  Fisher,  71  Md.  430,  18  Atl.  808:  "If  one 
should  say  to  a  laborer,  'If  you  will  work  In 
my  fields  for  a  month,  I  will  pay  you  twen- 
ty dollars,'  and  the  laborer  should  accord- 
ingly work  that  length  of  time,  It  would  be 
impossible  to  say  that  he  had  not  earned 
the  money.  And  it  could  make  no  possible 
difference  whether  the  offer  of  employment 
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were  In  writing  or  by  word  of  month.  It 
would  not  be  a  contract  until  accepted  and 
agreed  to  by  the  laborer;  but  doing  the 
work  In  pursuance  of  the  proposal  Is  as  un- 
equivocal an  assent  to  It  as  could  be  Im- 
agined." In  the  case  Just  cited,  the  per- 
formance of  the  work  was  an  acceptance  of 
the  proposal,  and,  while  the  mere  proposal 
alone  created  no  obligation  to  pay  the  money, 
the  doing  of  the  work  constituted  a  clear 
acceptance  of  the  proposal,  and  fixed  the 
liability  of  the  party  offering  the  proposal 
to  make  the  payment  when  the  work  was 
actually  performed.  But  in  the  case  at  bar 
the  claim  Is  for  commissions  on  sales  not 
made,  for  work  not  done,  and  not  even  con- 
tracted to  be  made  or  done,  and  which  the 
appellant  was  under  neither  an  express  nor 
an  Implied  obligation  to  make  or  to  do.  It 
differs  widely  from  the  case  of  Breweries  Co. 
v.  Callahan,  82  Md.  106,  33  Atl.  460,  in  this: 
that  there  a  definite  employment  of  the  ap- 
pellee as  a  salesman,  at  a  fixed  salary  for 
a  specified  term,  existed;  and,  though  there 
were  no  formal  words  Imposing  the  obliga- 
tion to  discharge  the  duties  of  a  salesman, 
the  necessary  implication  to  that  effect  arose, 
and  this  furnished  a  valid  consideration  for 
the  correlative  promise  to  pay  the  salary. 
But  in  the  case  at  bar  there  was  no  employ- 
ment of  Benjamin  as  a  salesman.  He  was 
simply  given  a  privilege,  in  return  for  which 
he  assumed  neither  expressly  nor  by  impli- 
cation any  corresponding  obligation  himself. 
The  payment  of  a  salary  imports  an  obliga- 
tion to  perform  the  duties  for  the  due  dis- 
charge of  which  the  salary  Is  stipulated  to 
be  paid;  and,  though  there  be  no  express 
agreement  to  render  the  services,  their  per- 
formance as  a  consideration  for  the  pay- 
ment of  the  salary  is  necessarily  Involved 
and  Implied. 

But  even  if  there  were  or  could  be  any 
doubt  that  the  contract  of  1885  and  the  mod- 
ification of  1894  were  invalid  for  the  want 
of  mutuality,  except  in  so  far  as  they  have 
been  executed,  it  is  perfectly  clear  that,  as 
respects  the  claim  for  commissions,  it  is  a 
claim,  not  .for  a  subsisting  debt  that  Is  due, 
but  for  unliquidated  and  unascertained  dam- 
ages for  the  breach  of  a  contract  on  Evans' 
part  not  to  sell  within  a  certain  defined  ter- 
ritory. Evans  bound  himself  not  to  sell  his 
own  goods  in  a  designated  territory.  He  fur- 
ther agreed  that  all  goods  sold  In  that  ter- 
ritory should  be  shipped  upon  the  order  of 
Benjamin,  and  should  be  billed  to  him  at 
■  bottom  prices,  "such  bills  to  be  subject  to 
a  commission  of  five  per  cent"  Now,  the 
commissions  claimed  under  the  original 
agreement  are  not  commissions  upon  any 
order  given  or  upon  any  sale  made  by  Ben- 
jamin, but  are  commissions  on  sales  made 
by  Evans  himself  in  violation  of  his  agree- 
ment not  to  sell  at  all  within  that  territory. 
Under  the  modification  of  the  original  agree- 
ment, Evans  stipulated  to  allow  Benjamin 
"on  your  orders  for  my  goods  a  commission 


of  fire  per  cent  below  the  lowest  price  and 
.terms  at  which  I  will  sell  any  other  parties 
excepting  Conklin,"  etc.  Here,  again,  the 
commissions  are  not  upon  orders  given  by 
Benjamin,  but  upon  sales  alleged  to  have 
been  made  by  Evans  in  contravention  of  his 
agreement  not  to  sell  within  the  prescribed 
territory.  Neither  the  agreement  nor  the . 
modification  stipulated  to  give  Benjamin  5 
per  cent  commissions  on  all  sales  made  in 
the  territory  assigned  to  Benjamin,  but  only 
on  sales  made  therein  by  Benjamin  himself; 
and,  though  there  Is  a  prohibition  against 
Evans  selling  at  all  in  that  territory,  there  is 
no  term  of  the  contract  that  allows  to  Ben- 
jamin a  5  per  cent  commission  upon  sales  that 
Evans  might  make  In  violation  of  the  con-, 
tract  There  is,  consequently,  under  the  agree- 
ment of  the  parties,  no  definite,  fixed,  and  as- 
certained sum  prescribed  to  be  paid  by  Evans 
to  Benjamin,  either  as  .commissions  upon  or 
as  compensation  for  sales  wrongfully  made 
by  Evans;  and,  as  a  result  If  Benjamin  has 
been  injured  by  such  wrong,  and  if  the  con- 
tract is  a  valid  one,  he  would  have  redress  by 
an  action  for  a  breach  of  the  contract  The 
damages  recoverable  in  such  an  action  would 
not  necessarily  be  the  5  per  cent  now  claim- 
ed, but  they  would  be  such  only  as  Benjamin 
might  be  able  to  show  he  sustained.  Wheth- 
er he  sustained  any  or  not  the  record  does 
not  disclose.  If  the  sales  made  by  Evans 
were  sales  that  Benjamin  could  not  or  would 
not  have  made,  then  he  may  not  have  been 
damnified  by  Evans'  having  made  them.  Bui; 
as  the  facts  are  now  presented,  to  assume 
that  be  has  been  Injuriously  affected  would 
be  simply  to  substitute  conjecture  for  proof. 
Commissions,  as  such,  are  not  recoverable, 
because  they  are  not  stipulated  In  the  con- 
tract to  be  paid  on  sales  not  made  by  Ben- 
jamin. If  any  sum  be  recoverable  at  all, 
It  would  be  such  an  amount  as  Benjamin  has 
been  Injured  by  Evans'  breach  of  contract 
In  selling  where  he  had  agreed  not  to  sell; 
and  there  Is  no  evidence  whatever  showing 
that  he  has  sustained  substantial  damages, 
and  far  less  Is  there  any  tending  to  Indicate 
the  amount  that  he  might  recover.  The 
whole  claim  for  commissions  under  the  con- 
tract Is  a  claim  for  which  the  contract  makes 
no  provision.  Without  considering  the  other 
objections  to  the  commission  account  those 
which  we  have  just  been  discussing  are  quite 
sufficient  to  exclude  that  account  from  par- 
ticipation in  the  distribution  of  Evans'  assets. 
But  little  need  be  said  In  regard  to  the  mer- 
chandise account  That  account  is  founded 
on  the  modified  agreement  of  September, 
1894.  There  is  nothing  in  the  letter  of  Sep- 
tember 25th  (and  it  is  that  letter  which  con- 
tains the  terms  of  the  modification)  to  justi- 
fy the  Inference  that  Benjamin  was  to  have, 
as  a  discount  or  as  a  commission,  5  per  cent, 
off  of  the  price  of  the  goods  sold  by  Evans  to 
Conklin;  nor  does  Evans  agree  to  pay  to 
Benjamin  the  difference  between  the  prices 
at  which  he  might  sell  to  Conklin  and  those 
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which  he  might  charge  Benjamin.  He  mere- 
ly contracted  with  Benjamin  that  the  prices 
and  terms  to  Conklln  and  *o  Butler  should 
not  In  any  case  net  lower  ihan  the  prices  to 
Benjamin  with  the  commission  off.  In  oth- 
er words,  he  stipulated  not  to  sell  to  Conklln 
or  to  Butler  at  less  than  he  would  Bell  to 
Benjamin.  He  violated  that  agreement,  so 
the  appellant  alleges.  Assuming  that  he  did, 
does  that  fact  give  Benjamin  a  right  to  be 
refunded  the  sums  that  the  sales  to  Conklln 
did  net  lower  than  the  prices  to  Benjamin? 
Or  does  It  give  Benjamin  a  cause  of  action 
wherein  he  may  recover  the  damages  he  may 
have  sustained  by  Evans'  breach  of  the  con- 
tract? Evans'  agreement  was  simply  that  he 
would  not  sell  to  other  parties  at  a  less  or 
lower  price  than  he  charged  Benjamin.  This 
was  not  an  agreement  to  sell  the  goods  to 
Benjamin  for  the  same  price  at  which  Evans 
would  sell  similar  merchandise  to  any  one 
else.  Such  a  contract,  If  In  other  respects 
valid,  would  have  entitled  Benjamin  to  pur- 
chase from  Evans  at  the  same  prices  that 
Evans  charged  others,  and  an  overcharge 
would  have  given  Benjamin  the  right  to 
claim  a  rebate  to  the  extent  of  the  excess 
wrongfully  exacted  from  him.  Holtz  v. 
Schmidt,  69  N.  T.  255.  The  contract  Itself 
would  then  have  furnished  precisely  the 
measure  of  the  sum  that  Benjamin  could* 
have  claimed  to  be  repaid  by  Evans.  But 
the  contract  actually  made  had  no  relation, 
In  the  provision  now  being  considered,  to  the 
prices  to  be  charged  Benjamin  for  the  goods 
purchased  by  him;  but  It  simply  placed  a  re- 
striction on  Evans  by  which  he  was  pro- 
hibited from  selling  to  others  at  a  less  rate 
than  he  might  quote  to  Benjamin.  This  was 
s  stipulation  affecting  In  no  way  the  price 
chargeable  to  Benjamin  for  goods  bought  by 
him;  but  it  was  designed  to  protect  him 
against  the  consequences  of  an  underselling 
by  Evans  to  other  customers.  A  breach  of 
that  stipulation  could  not  possibly,  under  the 
contract,  change  or  lessen  the  prices  which 
Benjamin  agreed  to  pay;  but  It  would,  If 
the  contract  Itself  were  binding,  undoubtedly 
subject  Evans  to  a  liability  for  any  Injury 
occasioned  to  Benjamin  by  its  nonobservance. 
The  breach,  however,  would  not  create  a  def- 
inite, ascertained  debt  If  the  violation  of 
the  contract  caused  Benjamin  no  loss,  there 
Is  nothing  In  the  agreement  that  obliges 
Evans  to  refund  to  Benjamin  the  sum  he 
charged  the  latter  In  excess  of  the  prices  he 
charged  Conklln,  because  there  is  no  term 
of  the  contract  that  binds  Evans  to  sell  to 
Benjamin  at  the  same  prices  he  might  sell 
similar  goods  to  Conklln,  but  only  a  restriction 
on  Evans  not  to  sell  to  Conklln  at  less  than  he 
might  charge  Benjamin.  There  Is  no  evi- 
dence tending  to  show  that  Benjamin  sustain- 
ed any  loss  by  Evans'  alleged  breach  of 
agreement 

Both  claims  are  for  unliquidated  damages 
that  have  not  been  reduced  to  a  certain  as- 
certained amount  and  neither  of  tHem,  In 


their  present  form,  evidences  a  debt  provable 
against  the  assets  of  Evans  In  the  hands  of 
his  trustees.  As  we  agree  to  the  result  reach- 
ed by  the  court  below,  we  shall,  for  the  rea- 
sons we  have  assigned,  affirm  the  order  ap- 
pealed from.  Order  affirmed,  with  costs 
above  and  below. 

(US  Pa.  St  176) 
GALLERY  et  ux.  v.  EASTON  TRANSIT  00. 
(Supreme  Court  of  Pennsylvania.     March  21, 

1898.) 
Street  Rail wats— Accident  to  Child— Witness. 

1.  No  recovery  can  be  had  for  death  of  child, 
caused  by  his  sudden  darting  on  the  track  im- 
mediately in  front  of  car,  so  that  it  was  not 
possible  to  stop  it  in  time  to  prevent  accident. 

2.  The  motorman  of  the  car  killing  plaintiffs' 
child  cannot  be  called  as  if  on  cross-examina- 
tion by  plaintiffs  in  action  against  the  railroad 
therefor;  he  being  neither  a  party  nor  person 
having  legal  interest  in  the  action. 

Appeal  from  court  of  common  pleas,  North- 
ampton county. 

Action  by  Patrick  Gallery  and  wife  against 
the  Easton  Transit  Company.  Judgment  for 
defendant    Plaintiffs  appeal.     Affirmed. 

Edward  J.  Fox  and  James  W.  Fox,  for  ap- 
pellants. F.  W.  Edgar,  R.  C.  Stewart,  H  J. 
Steele,  and  J.  D.  Brodhead,  for  appellee. 

PER  CURIAM.  This  case  was  properly 
disposed  of  by  the  learned  court  below.  The 
undisputed  testimony  on  the  part  of  the  plain- 
tiffs established  beyond  all  question  that  the 
death  of  the  child  was  caused  by  his  suddenly 
darting  upon  the  track  Immediately  In 
front  of  the  approaching  car,  and  that  it  was 
not  possible  to  stop  the  car  in  time  to  prevent 
the  collision.  In  such  circumstances,  as  we 
have  frequently  held,  there  is  no  right  of  re- 
covery, because  there  is  no  breach  of  legal  duty 
to  the  child. 

There  Is  no  merit  In  the  second  assignment 
The  motorman,  Barnet,  was  neither  a  party 
nor  a  person  having  legal  interest  In  the  pend- 
ing suit,  and  hence  the  plaintiffs  had  no  right 
to  call  him  as  If  on  cross-examination.  The 
remaining  assignments  are  of  no  Importance, 
and  cannot  be  sustained.    Judgment  affirmed. 


(186  Pa.  St.  194) 

In  re  BBUCH'S  ESTATE. 

Appeal  of  KNECHT. 

(Supreme  Court  of  Pennsylvania.     March  21, 

1898.) 

Will — Construction— Restraint  of  Marriage— 
Right  or  Remainder-Man. 

1.  A  bequest  of  income  of  a  certain  sum  to 
a  person  so  long  as  she  remains  single,  and  bears 
her  then  name,  is  not  in  restraint  of  marriage, 
but  merely  on  a  limitation  as  to  time. 

2.  Under  a  will  bequeathing  the  income  of 
$5,000  to  H.  so  long  as  she  remains  single,  and 
providing  that  on  her  death  the  $5,000  go  to  S., 
the  right  of  S.  to  the  principal  and  interest  ac- 
crues on  marriage  of  H. 

Appeal  from  orphans'  court,  Northampton 
county. 
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Distribution  of  balance  in  hands  of  executor 
of  W.  J.  H.  Bruch,  deceased.  From  decree 
overruling  exceptions  to  auditor's  decision, 
Elizabeth  Knecht,  nee  Elizabeth  Hamlin,  ap- 
peals.    Affirmed.  - 

F.  H.  Lehr  and  H.  J.  Steele,  for  appellant 
O.  H.  Meyers,  for  appellee. 

PER  CURIAM.  It  is  perfectly  clear,  and 
Is  established  by  numerous  authorities,  that  the 
bequest  In  favor  of  Elizabeth  Hamlin  was  not 
upon  a  condition  In  restraint  of  marriage.  She 
was  to  enjoy  the  Income  of  $5,000  so  long  as 
she  remained  single  and  bore  the  name  of 
Elizabeth  Hamlin.  When  she  ceased  to  be 
single,  and  to  bear  the  name  of  Elizabeth 
Hamlin,  her  right  to  the  income  was  simply 
ended.  The  words  of  the  bequest  were  merely 
a  limitation  of  the  time  of  enjoyment.  Hotz's 
Estate,  38  Pa.  St  422,  is  precisely  In  point, 
and  rules  this  question.  Many  other  cases  cit- 
ed in  the  appellee's  argument  are  In  the  same 
line.  The  other  question,  as  to  the  vesting 
of  the  principal,  is  equally  free  from  doubt 
The  "cemetery  fund"  was  well  denned  In  the 
will,  and  there  was  no  uncertainty  as  to  its 
import.  By  the  express  terms  of  the  codicil 
that  fund  was  to  be  increased. by  the  principal 
fund  of  $5,000  after  the  death  of  Elizabeth 
Hamlin.  There  was  no  other  use  to  which 
this  sum  was  to  be  put  In  any  event.  The 
use  of  the  Income  of  this  identical  fund  having 
terminated  by  the  marriage  of  Elizabeth  Ham- 
lin, and  the  only  limitation  over  being  to  the 
cemetery  fund,  there  is  no  other  right  either 
to  the  income  or  the  principal  than  the  right  of 
the  cemetery  fund.  It  Is  clear  the  appellant 
cannot  have  the  Income,  but  the  income  is  a 
certain  Incident  of  the  principal,  and  neces- 
sarily goes  with  It  There  Is  no  possible  rea- 
son for  delaying  the  vesting  of  the  principal 
in  possession  at  the  moment  the  right  of  the 
donee  of  the  income  ceases.  It  Is  somewhat 
like  the  line  of  cases  In  which,  where  there  Is 
a  gift  of  the  income  to  one,  and  no  gift  over  of 
the  principal,  we  hold  that  the  legatee  of  the 
Income  takes  also  the  principal.  A  bequest  of 
the  Interest  of  a  fund  without  limitation  Is  a 
bequest  of  the  fund  Itself.  Garret  v.  Rex,  6 
"Watts,  14;  Campbell  v.  Gilbert,  6  Whart.  72; 
Van  Rensselaer  v.  Dunkin's  Ex'rs,  24  Pa.  St. 
252;  Pennsylvania  Ins.  Co.'s  Appeal,  83  Pa. 
St  312;  Millard's  Appeal,  87  Pa.  St  457. 
Here  there  is  a  limitation  over  the  principal 
of  the  fund;  there  is  no  person  to  take  the  in- 
come after  the  marriage  of  the  legatee  of  the 
income;  the  succeeding  Income  is  a  necessary 
Incident  to  the  principal,  and  hence  passes  with 
the  principal;  and,  there  being  no  object  to 
subserve  by  postponing  the  reception  of  the 
principal,  it  becomes  due  at  once.  Where  a 
trust  Is  unnecessary  to  protect  any  Interest  In 
remainder,  the  estate  Is  executed  by  the  stat- 
ute in  the  remainder-man.  Bradley's  Appeal, 
36  Leg.  Int.  38;  McAleer's  Appeal,  99  Pa.  St 
139.  The  latter  case,  in  its  facts,  Is  quite 
analogous  to  the  present.    Judgment  affirmed. 


(IB  Pa.  St.  198) 

COMMONWEALTH  ex  rel.  KOSTEXBADER 
et  al.,  Directors  of  the  Poor,  v.  COYLE 
et  at,  County  Com'rs. 
(Supreme  Court  of  Pennsylvania.     March  21, 
1898.) 
Paupers — Directoks  of  thb  Poor — Powers. 
Act  March  11,  1837  (P.  L.  451,  establish- 
ing the  directors  of  the  poor  of  Northampton 
county,  made  them  "one  body  politic  corporate," 
relative  to  the  poor  of  said  county.     Section  5 
makes  it  their  duty  in  each  year  to  furnish  the 
county  commissioners  with  an  estimate  of  the 
probable  expense  for  one  year,  and  said  commis- 
sioners' duty  to  assess  and  collect  the  amount 
of  said  estimate  to  be  paid  the  directors  by  the 
county  treasurer  on  warrants  in  their  favor  by 
said  commissioners,  "as  the  same  may  be  found 
necessary."     HeW.  that  said  commissioners  are 
bound  to  pay  orders  by 'said  directors  for  amounts 
within  their  estimates. 

Appeal  from  court  of  common  pleas,  North- 
ampton county. 

Proceeding  by  the  commonwealth  of  Penn- 
sylvania, on  the  relation  of  James  Kosten- 
bader  and  others,  directors  of  the  poor  and 
of  the  home  of  employment  for  the  county 
of  Northampton,  against  William  Coyle  and 
others,  commissioners  of  Northampton  coun- 
ty, for  a  writ  of  peremptory  mandamus  to 
compel  defendants  to  Issue  warrants  for  the 
amount  of  certain  orders  drawn  by  relat- 
ors. Heard  on  case  stated.  From  a  Judg- 
ment awarding  the  writ  defendants  appeal. 
Affirmed. 

The  case  stated  is  as  follows: 

"And  now,  December  4,  1897,  It  Is  here- 
by agreed  by  and  between  the  parties  to  the 
above  suit  that  the  following  case  be  stated 
for  the  opinion  of  the  court  in  the  nature 
of  a  special  verdict  with  the  same  force 
and  effect  as  if  a  petition  for  a  writ  of 
mandamus  had  been  duly  presented  by  said 
plaintiffs  against  said  defendants,  and  a  writ 
of  alternative  mandamus  regularly  granted, 
issued,  and  returned  served.  The  said  relat- 
ors are  the  directors  of  the  poor  and  of  the 
house  of  employment  for  said  county,  duly 
elected  and  qualified  and  acting  as  such  at 
this  time  and  since  January,  1897,  under 
the  provisions  of  an  act  of  assembly  of  said 
commonweath  entitled  'An  act  to  provide 
for  the  erection  of  a  house  for  the  employ- 
ment of  and  support  of  the  poor  in  the 
county  of  Northampton  and  for  other  pur- 
poses,' approved  March  11,  1837  (P.  L.  1836- 
37,  p.  45),  which  act  with  the  several  sup- 
plements thereto  are  to  be  considered  as 
part  of  this  case  stated.  Section  5  of  this 
act  provides  as  follows,  viz.:  'It  shall  be 
the  duty  of  said  directors  on  or  before  the 
first  day  of  November  In  each  and  every 
year,  to  furnish  the  commissioners  of  said 
county  with  an  estimate  of  the  probable 
expense  of  the  poor  and  the  poor  house  for 
one  year,  and  it  shall  be  the  doty  of  safd 
commissioners  to  assess  and  cause  to  be 
collected  the  amount  of  said  estimate,  which 
shall  be  paid  to  said  directors,  by  the  county 
treasurer,  on  warrants  drawn  in  their  favor 
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by  the  county  commissioners,  aa  the  same 
may  be  found  necessary,  and  the  said  di- 
rectors snail,  at  least  once  In  every  year, 
render  an  account  of  all  moneys  by  them  re- 
ceived and  expended  to  the  auditors  ap- 
pointed to  audit  and  settle  the  county  ac- 
counts, subject  to  the  same  penalties,  roles 
and  regulations  as  are  by  law  directed  re- 
specting the  accounts  of  the  county  com- 
missioners, and  shall  at  least  once  in  every 
year,  lay  before  the  court  of  quarter  ses- 
sions and  grand  Jury  of  said  county,  a  list 
of  the  number,  ages  and  sex  of  the  persons 
maintained  and  employed  in  said  house  of 
employment,  or  supported  or  assisted  by 
them  elsewhere,  and  of  the  children  by  them 
bound  out  to  apprenticeship  as  aforesaid, 
with  the  names  of  their  masters  or  mis- 
tresses, and  their  trade,  occupation  or  call- 
ing, and  shall,  at  all  times  when  thereunto 
required,  submit  to  the  inspection  and  free 
examination  of  such  visitors  as  shall,  from 
time  to  time,  be  appointed  by  the  court  of 
quarter  sessions  of  the  said  county,  all  their 
books  and  accounts,  together  with  the  rents, 
Interests  and  moneys  payable  and  receivable 
by  the  said  corporation,  and  also  an  ac- 
count of  all  sales,  purchases,  donations,  de- 
vises and  bequests  as  shall  have  been  made 
by  or  to  them.'  In  pursuance  of  the  pro- 
visions of  said  act,  the  said  directors  of  the 
poor  before  the  1st  day  of  November,  A.  D. 
1806,  furnished  the  commissioners  of  said  coun- 
ty with  an  estimate  of  the  probable  expense  of 
the  poor  and  the  poor  house  for  one  year,  and 
the  said  commissioners  assessed  and  caused  to 
be  collected  the  amount  of  said  estimate.  The 
said  defendants  are  the  county  commissioners 
of  said  county,  and  in  the  months  of  June  and 
October,  1897,  the  said  directors  of  the  poor  in 
due  and  proper  form  and  manner  drew  and  pre- 
sented to  said  commissioners  two  orders  In 
their  favor,  each  for  the  payment  of  fifteen 
hundred  dollars,  which  amounts  were  within 
their  said  estimate,  and  were  necessary,  In 
their  opinion,  to  meet  the  due  and  proper  ex- 
penses of  the  poor  and  poor  house  of  said  coun- 
ty. But  the  said  commissioners  refused,  and 
still  refuse,  to  pay  said  orders,  or  draw  their 
warrants  In  favor  of  said  directors  upon  the 
county  treasurer  for  the  said  amounts,  or  to 
pay  the  amount  of  said  money  to  said  directors 
of  the  poor,  and  the  same  now  remains  unpaid. 
If  the  court  be  of  the  opinion  on  this  statement 
of  facts  that  the  said  commissioners  are  com- 
pelled to  draw  their  warrants  upon  the  county 
treasurer  for  the  amounts  so  demanded  by  said 
directors  of  the  poor,  then  Judgment  to  be  en- 
tered in  favor  of  the  plaintiffs,  and  a  peremp- 
tory writ  of  mandamus  then  to  issue  as  directed 
by  law.  But  If  the  court  should  be  of  the  opin- 
ion that  the  said  commissioners  are  not  so 
compellable  to  draw  their  warrants  as  afore- 
said, then  Judgment  to  be  entered  in  favor  of 
the  defendants.  Blither  party  to  be  entitled  to 
appeal  from  such  Judgment." 

Edward  J.  Fox,  for  appellants.    H.  J.  Steele, 
for  appellees. 


GREEN,  J.  The  learned  court  below  was 
clearly  right  In  awarding  the  writ  of  per- 
emptory mandamus  In  this  case.  The  act  of 
March  11,  1837  (P.  L.  45),  which  established 
the  directors  of  the  poor  of  the  county  of 
Northampton,  erected  them  into  "one  body 
politic  corporate  In  law  to  all  Intents  and  pur- 
poses, relative  to  the  poor  of  the  county  of 
Northampton."  They  were  clothed  with  the 
right  of  perpetual  succession,  to  sue  and  be 
sued,  plead  and  be  Impleaded,  to  take  and  hold 
lands  and  tenements,  and  to  erect  suitable 
buildings  for  the  reception,  use,  and  accommo- 
dation of  the  poor  of  the  county,  and  "to  pro- 
vide all  things  necessary  for  the  lodging,  main- 
tenance, and  employment  of  said  poor,"  and  to 
appoint  a  treasurer,  steward,  matron,  and 
physician  and  all  other  necessary  attendants 
that  may  be  necessary  "for  the  Bald  poor  re- 
spectively." Other  powers  and  duties  were 
conferred  and  Imposed  upon  them,  essential  to 
the  proper  discharge  of  their  official  functions. 
By  the  fifth  section  of  the  act  it  was  provided 
as  follows:  "It  shall  be  the  duty  of  the  said 
directors  on  or  before  the  first  day  of  Novem- 
ber In  each  and  every  year  to  furnish  the  com- 
missioners of  said  county  with  an  estimate  of 
the  probable  expense  of  the  poor  and  poor  house 
for  one  year,  and  It  shall  be  the  duty  of  said 
commissioners  to  assess  and  cause  to  be  col- 
lected the  amount  of  said  estimate  which  shall 
be  paid  to  said  directors  by  the  county  treas- 
urer on  warrants  drawn  In  their  favor  by  the 
county  commissioners  as  the  same  may  be 
found  necessary."  It  is  very  apparent  that 
the  entire  business  of  caring  and  providing  for 
the  poor  of  the  county  was  devolved  by  the 
act  upon  the  directors  of  the  poor,  and  It  fol- 
lows, hence,  that  they,  and  they  alone,  were 
required  by  the  positive  terms  of  the  law,  as 
well  as  by  the  plain  necessities  of  the  case, 
to  fix  and  determine  the  annual  amount  that 
would  be  required  for  the  support  and  main- 
tenance of  the  poor.  It  would  be  impossible 
for  the  commissioners  of  the  county  to  dis- 
charge this  duty,  for  the  simple  reason  that 
they  do  not  possess  any  powers  or  qualifica- 
tions necessary  for  that  purpose,  and  the  argu- 
ment that  they  should  be  the  judges  of  the 
necessity  for  the  issuing  of  the  warrants  for 
the  payment  of  the  moneys  required  by  the 
directors  of  the  poor  is  entirely  untenable. 
It  has  no  foundation  upon  which  to  rest. 
Moreover,  the  plain  meaning  of  the  act  Is 
that  the  directors  must  determine  the  amount 
of  the  annual  requirement  and  furnish  It  to 
the  commissioners.  It  Is  equally  clear  that 
the  act  thereupon  requires  the  commissioners 
to  assess  and  collect  the  amount  and  pay  it 
to  the  directors  by  means  of  warrants  drawn 
on  the  county  treasurer  for  that  purpose.  No 
discretion  whatever  Is  conferred  upon  the 
commissioners  to  review  the  action  of  the 
directors.  Their  duty  Is  simply  ministerial, 
and  in  no  sense  Judicial.  They  must  collect 
the  money  by.  assessment  and  taxation  as 
part  of  the  county  levy,  and,  when  collected, 
they  have  no  right  In  it  or  control  over  It 
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The  argument  that  the  directors  might  ar- 
bitrarily demand  excessive  sums,  and  there- 
fore abuse  their  powers,  Is  without  merit. 
They  have  no  right,  under  the  law,  to  exact 
any  sums  more  than  are  necessary  for  the 
purpose  indicated,  and  would  be  at  once  re- 
sponsible for  an  abuse  of  their  powers  If 
they  attempted  to  do  so.  Extended  argu- 
ment is  unnecessary,  as  the  question  at  issue 
is  very  plain.  In  construing  a  similar  act 
for  the  county  of  Berks  in  the  case  of  Cumru 
Tp.  v.  Directors  of  the  Poor  of  Berks  Co., 
112  Pa.  St  264,  3  Atl.  578,  we  said  (Gordon, 
J.):  "It  certainly  does  not  matter  that  the 
money  used  for  the  purchase  of  the  land  and 
the  erection  of  the  buildings  was  raised  by 
assessment  made  by  the  county  commission- 
ers, for  the  money  thus  raised  was  intended 
for  the  use  of  the  poor  district,  and  the 
municipality  known  as  Berks  county  has  no 
interest  in  or  control  over  it  That  the  taxes 
were  to  be  assessed  and  collected  by  the  coun- 
ty officers  did  not  make  the  money  thus 
raised  any  more  the  property  of  the  county 
than  does  the  assessment  and  collection  of 
state  taxes  by  the  same  Instrumentality  in- 
vest the  county  with  the  right  thereto.  In 
the  one  case  these  officers  are  trustees  for 
the  poor  district,  and  In  the  other  for  the 
state."  We  see  no  error  In  the  ruling  of  the 
learned  court  below,  and  therefore  sustain  the 
decree.  Judgment  affirmed,  and  appeal  dis- 
missed, at  the  cost  of  the  appellants. 


(US  Pa.  St.  JOt) 

In  re  McGOVERN'S  ESTATE. 
Appeal  of  MURDOCH. 
(Supreme  Court  of  Pennsylvania.     March  21, 
1898.) 
Testamentary  Capacitt — Det.csios. 
That  testatrix  was  under  a  delusion  as  re- 
gards a  relative  whom  she  excluded  from  partic- 
ipation in  her  estate  is  not  shown  by  evidence 
that,  shortly  before  making  the  will,  her  feel- 
ings towards  such  relative  underwent  a  marked 
change,  so  that  she  came  to  fear  and  dislike 
her. 

Appeal  from  orphans'  court  Franklin  coun- 
ty. 

In  the  matter  of  the  estate  of  Annie  B.  Mc- 
Govern,  deceased.  From  a  decree  of  or- 
phans' court  refusing  an  issue  devlsavlt  vel 
non,  and  dismissing  her  appeal  from  the  de- 
cree of  the  register  admitting  to  probate  the 
will  of  said  McGovern,  Louisa  M.  Murdoch  ap- 
peals.   Affirmed. 

The  opinion  of  the  court  below  is  as  fol- 
lows (Stewart  J.): 

"This  is  an  appeal  from  the  decision  of  the 
register  admitting  to  probate  a  paper  pur- 
porting to  be  the  last  will  of  Annie  E.  Mc- 
Govern. The  testamentary  capacity  of  the 
testatrix  Is  denied,  and  we  are  asked  to 
award  an  issue  to  determine  this  question. 
The  facts  are  few.  The  testatrix  was  a  sin- 
gle woman,  and  at  the  date  of  the  will  was 
considerably  advanced  beyond  the  period  of 


middle  life.  Her  nearest  kindred  were  cous- 
ins in  the  first  degree,  and  of  these  there 
were  seven,  none  of  whom  resided  with  or 
near  her.  Her  personal  acquaintance  with 
several  of  them  must  have  been  very  slight, 
and  it  is  not  shown  to  have  been  very  inti- 
mate with  any  of  them.  Some  resided  In 
Wheeling,  one  in  Washington,  one  In  Balti- 
more, and  another  in  California.  The  estate 
is  estimated  to  be  worth  about  $70,000.  By 
her  will  the  testatrix  devoted  a  sum  not  to 
exceed  $5,000  to  the  erection  of  a  monument 
In  her  burial  lot  She  specifically  bequeaths 
to  George  D.  McDowell,  Esq.,  a  neighbor, 
who  had  rendered  her  kind  offices,  certain 
railroad  stock,  and  to  the  two  daughters  of 
one  of  her  cousins— Philip  Moore— certain 
stock  In  the  Belmont  Nail  Company.  The 
entire  balance  of  her  estate  she  directs  shall 
be  distributed  under  the  Intestate  laws  of 
the  state,  excluding,  however,  from  all  par- 
ticipation therein,  Mrs.  Kate  Johnson  and 
Mrs.  Louisa  M.  Murdoch,  two  of  her  first 
cousins,  the  latter  being  the  present  contest- 
ant. By  a  codicil  to  the  win  she  excludes 
another  cousin,  Mrs.  Mary  Lehr,  and  revokes 
the  legacy  to  the  daughters  of  Philip  Moore. 
The  testimony  submitted  In  connection  with 
the  appeal  raises  no  question  as  to  the  gen- 
eral sanity  of  the  testatrix.  On  the  contra- 
ry, it  shows  her  to  have  been  a  person  of  at 
least  average  Intelligence,  of  fair  business 
capacity,  abundantly  able  to  take  care  of  her- 
self and  her  estate,  and  entirely  rational  in 
all  her  dealings  and  Intercourse  with  others, 
notwithstanding  certain  peculiarities  of  tem- 
perament tact  and  habit  It  leaves  no  doubt 
whatever  that  when  she  executed  the  will 
she  had  a  free  and  intelligent  knowledge  of 
the  act  she  was  engaged  in;  that  she  was 
at  the  time  possessed  of  a  free  knowledge  of 
her  property,  and  had  an  intelligent  percep- 
tion and  understanding  of  the  disposition  she 
desired  to  make  of  it  and  of  the  persons  and 
objects  she  desired  to  be  the  recipients  of 
her  bounty.  This  much,  as  we  understood, 
was  conceded  upon  the  argument;  but  it  was 
then  contended  that  notwithstanding  the  tes- 
tatrix possessed  the  qualifications,  which,  or- 
dinarily, is  all  that  the  law  requires,  she  was, 
at  the  time  she  made  this  will,  and  so  con- 
tinued thereafter  until  her  death,  under  the 
influence  of  a  delusion  with  respect  to  cer- 
tain of  her  kindred,— those  denied  participa- 
tion In  her  estate,— especially  Mrs.  Louisa  M. 
Murdoch,  the  contestant  which  dominated 
and  controlled  her;  that  It  not  only  found 
expression  in  her  will,  but  actually  deter- 
mined its  provision;  and  that  in  conse- 
quence, she  did  not  have  a  sound  and  dis- 
posing mind  and  memory,  as  to  them  at 
least.  An  assault  on  this  ground  may  be 
Just  as  effective  as  where  general  Insanity  or 
imbecility  is  urged,  depending  wholly  upon 
the  force  and  effect  of  the  evidence  offered. 
The  existence  of  a  delusion  in  the  mind  of  a 
testator,  Influencing  the  testamentary  act, 
whenever  alleged,  is  always  a  material  con- 
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sideration,  and  the  question  which  thereupon 
arises  Is  whether  the  fact  alleged  is  actually 
a  controversy.  The  mere  allegation  does  not 
put  It  in  controversy.  Evidence  is  required 
to  do  this,  and  that  of  sufficient  strength  to 
support  a  verdict  based  upon  it  The  effort 
here  is  to  show  by  evidence  that  a  delusion 
existed  In  the  mind  of  the  testatrix  with  ref- 
erence to  the  appellant,  Including  also  such 
others  of  the  kindred  of  same  degree  as  are 
excluded  by  the  will,  which  put  her  in  a  hos- 
tile attitude  towards  her  and  them,  and  in- 
fluenced her  will  as  to  them. 

"It  may  be  conceded  that  the  testimony 
shows  clearly  enough  for  present  purposes 
that  the  feelings  of  the  testatrix  towards  Mrs. 
Murdoch,  the  appellant,  underwent  a  mark- 
ed change  shortly  prior  to  the  making  of  the 
will;  that,  whereas  she  had  entertained  for 
her  feelings  which,  If  not  shown  to  be  af- 
fectionate, were  at  least  trustful  and  kind, 
she  came  to  fear  and  dislike  her;  that  so 
radical  and  decided  was  the  change  that  tes- 
tatrix attributed  at  least  every  attention  she 
received  from  appellant  to  mercenary  mo- 
tives, and  believed  not  only  that  she  was 
scheming  through  such  acts  to  get  a  portion 
of  her  estate,  but  experienced  the  fear  that 
she  might  take  her  life,  the  sooner  to  enjoy 
it,  and  for  this  reason  she  was  unwilling  to 
have  her  In  the  house.  It  may  be  further 
conceded  that  appellant  was  discriminated 
against  in  the  will  solely  because  of  the 
change  of  feeling,  and  that  there  Is  nothing 
in  the  evidence  that  explains  or  accounts  for 
it.  But  all  this  falls  short  of  establishing  a 
controversy  as  to  whether  this  fear  and  dis- 
like on  the  part  of  the  testatrix  was  the  re- 
sult of  a  delusion.  It  is  but  a  step  in  that 
direction.  Such  change  of  feeling  as  is  here 
shown  does  not  necessarily,  nor  even  ordina- 
rily, imply  a  delusion.  Whence  did  it  origi- 
nate, and  upon  what,  if  anything,  did  it 
rest?  In  Itself  It  is,  or  may  be,  consistent 
with  testamentary  capacity;  or,  for  that 
matter,  with  the  highest  degree  of  mental 
soundness.  Standing  by  itself,  It  is  not  a 
circumstance  that  calls  for  explanation. 
Alienation  and  estrangement,  attended  by 
most  radical  change  of  feeling,— not,  per- 
haps, with  the  extreme  distrust  and  fear  here 
shown,— are  quite  too  common  and  frequent 
to  be  referred  to  as  either  unnatural  or  as 
indicating  disturbed  mental  condition.  The 
distrust  and  fear  may  be  exceptions  in  their 
degree,  but  no  different  Inference  results. 
When  the  appellant,  therefore,  showed  this 
condition  of  mind  and  feeling  on  the  part  of 
the  testatrix  towards  herself,  she  did  not 
then  throw  upon  the  other  side  the  burden 
of  showing  reason  and  justldcatlon  for  it. 
The  burden  still  rested  upon  her,  as  part  of 
her  case,  to  show,  at  least  by  evidence  suf- 
ficient to  support  a  verdict,  that  the  change 
resulted  from  a  delusion;  that  is  to  say,  that 
it  was  without  any  cause  whatever  in  rea- 
son or  In  fact,  but  rested  wholly  on  things 
imagined.  For  a  delusion  is  a,  creation  of 
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the  imagination.  It  is  said  to  be  something 
that  springs  up  spontaneously  in  the  mind, 
and  which  rests  on  no  intrinsic  evidence  of 
any  kind.  -  This  part  of  the  burden  appel- 
lant has  wholly  failed  to  meet.  Not  a  single 
fact  or  circumstance  that  we  now  recall  In- 
dicated that  testatrix,  however  unreason- 
able in  her  prejudices  and  foolish  in  her 
fears  she  may  have  been',  was  under  halluci- 
nation with  respect  to  the  existence  of  any 
fact  that  could  have  contributed  to  any 
change  of  feeling  on  her  part  towards  any  of 
her  kindred.  So  far  as  appears  from  the  ev- 
idence, she  imagined  nothing.  It  is  not 
shown  that  ever,  in  conversation— and  she 
conversed  frequently,  and  with  many— she 
attributed  to  any  of  them  conduct  which 
rested  only  in  her  imagination.  She  express- 
ed her  opinion  in  regard  to  them,  her  prefer- 
ence, her  likes  and  dislikes,  and  even  her 
fears.  But,  as  we  have  said,  these  cannot 
be  delusions.  They  may  result  from  delu- 
sions, but  are  not  identical  with  them.  Her 
extreme  distrust  of  appellant  results  from  an 
opinion  with  respect  to  her  which  may  have 
been,  and  doubtless  was,  wholly  unreason- 
able and  unworthy  of  her,  but  it  can  have  no 
weight  In  this  inquiry,  except  it  be  shown 
that  the  opinion  rests  upon  a  state  of  facts 
not  real,  but  imagined.  It  Is  never  a  ques- 
tion of  soundness  of  view  in  such  investiga- 
tions, but  the  proper  Inquiry  always  is  wheth- 
er the  party  imagined  or  conceived  something 
to  exist  which  did  not  in  fact  exist,  and 
which  no  rational  person,  in  the  absence  of 
evidence,  would  have  believed  to  exist.  In 
such  case,  as  said  by  Cockburn,  0.  J.,  in  an 
English  case  quoted  in  Taylor  v.  Trich,  165 
Pa.  St  592,  30  Atl.  1053,  it  is  manifest  that 
the  only  way  in  which  said  unnatural  belief 
can  be  accounted  for  Is  that  it  is  the  product 
of  mental  disorder.  Two  methods  were  open 
to  appellant  to  establish  her  right  to  an  Is- 
sue: First,  by  offering  evidence  to  show 
that  the  change  of  feeling  on  the  .part  of  the 
testatrix  towards  herself  waB  based  upon  the 
supposed  existence  of  facts  which  never  ex- 
isted, and  which  no  rational  person,  in  the 
absence  of  evidence,  would  have  believed  to 
exist;  second,  by  showing  a  condition  of 
things  surrounding  the  whole  case  which 
would  not  only  be  consistent  with  the  theory 
of  delusion,  but  from  which  the  existence  of 
the  delusion  might  reasonably  be  Inferred. 
Upon  a  careful  consideration  of  the  testimony 
submitted,  we  are  of  opinion  that  it  fails  in 
both.  A  verdict  against  this  will  on  the  tes- 
timony before  us  could  not  be  sustained. 
And  now,  November  4, 1897,  the  appeal  from 
the  register  is  dismissed,  and  an  issue  re- 
fused." 

Charles  W.  Russell  and  Sharpe  &  Sharpe, 
for  appellant  Oehr  &  Gehr  and  O.  0.  Bow- 
ers, for  appellees. 

PER  CURIAM.  After  a  careful  examina- 
tion of  the  testimony  in  this  case,  we  fall  to 
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discover  any  evidence  which,  In  our  opinion, 
would  have  justified  a  verdict  against  the 
will  of  the  testatrix.  The  testimony  in  sup- 
port of  the,  mental  capacity  of  the  testatrix 
is  simply  overwhelming.  The  alleged  delu- 
sions which  are  thought  to  sustain  the  charge 
of  testamentary  incapacity  as  to  the  testa- 
trix were  not  delusions  as  to  facts  which  af- 
fected, or  might  affect,  her  feelings  towards 
the  appellant.  We  think  the  opinion  of  the 
learned  court  below  is  an  ample  vindication 
of  the  conclusion  reached  that  an  issue 
should  be  refused,  and  we  sustain  the  decree 
of  the  court  for  the  reasons  stated  therein. 
Decree  affirmed,  and  appeal  dismissed,  at  the 
cost  of  the  appellant. 


(185  Pa.  St.  174) 

In  re  ANDERSON'S  ESTATE. 

Appeal  of  MOSTELLER. 

(Supreme  Court  of  Pennsylvania.     March  21, 

1898.) 
Wills — Election  of  Widow— Right  of  Heirs. 
On  death  of  widow  without  election  not  to 
take  under  husband's  will,  election  cannot  be 
made  by  her  heirs  or  personal  representatives. 

Appeal  from  orphans'  court,  Chester  coun- 
ty. 

In  the  matter  of  the  estate  of  Eber  Ander- 
son, deceased.  From  decree  quashing  peti- 
tion of  F.  W.  Mosteller,  administrator  of  Mar- 
garet Anderson,  deceased,  widow  of  said 
Eber  Anderson,  asking  for  decree  "that  it  be 
presumed  the  said  Margaret  Anderson,  In 
her  lifetime,  elected  to  take  against  her  bus- 
band's  will,"  said  Mosteller  appeals.  Af- 
firmed. 

W.  W.  Smlthers  and  W.  S.  Harris,  for  ap- 
pellant    Chas.  H.  Pennypacker,  for  appellee. 

PER  CURIAM.  There  is  no  merit  In  this 
appeal.  In  Crozier's  Appeal,  90  Pa.  St  384, 
this  court  held  that  "the  right  given  by  stat- 
ute to  a  widow  to  elect  not  to  take  nnder 
her  husband's  will  Is  purely  personal,  and,  in 
the  event  of  her  death  without  having  ex- 
ercised said  right  her  heirs  or  personal  rep- 
resentatives cannot  make  the  election."  That 
principle  rules  this  case.  Decree  affirmed, 
and  appeal  dismissed,  at  appellant's  costs. 


(185  Pa.  St  41) 

FLANAGAN  r.  NASH. 
(Supreme  Court  of  Pennsylvania.     March  21, 

1898.) 
Oirr — Witness — Transaction  with  Deohdbnt. 

1.  There  Is  no  gift  where  one  deposits  her 
money  in  a  savings  bank  in  the  joint  names  of 
herself  and  another,  and  there  is  written  on  the 
hank  books,  "Either  party  to  draw,  and,  in  case 
of  death  of  either  of  them,  the  survivor  shall 
have  full  power  to  withdraw  the  deposit  as  if 
the  same  had  been  duly  transferred  to  such 
survivor." 

2.  Defendant  in  an  action  by  an  administrator 
for  a  fund  which  defendant  claimed  through  a 
■rift  from  intestate  is  incompetent,  as  the  sur- 


viving party  to  a  contract  in  actions  between 
him  and  bis  deceased  (Act  May  23,  1887;  P. 
L  p.  158,  f.5,  cl.  "e"),  to  testify  as  to  what 
took  place  between  them  relative  thereto. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Edwin  G.  Flanagan,  adminis- 
trator of  Bridget  Gallagher,  deceased,  against 
James  Nash.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

Joseph  P.  McCullen,  for  appellant  Henry 
C.  Lougblln  and  James  S.  Williams,  for  ap- 
pellee. 

GREEN,  J.  The  money  In  dispute  was 
the  property  of  Bridget  Gallagher  exclusive- 
ly. The  defendant  had  no  ownership  or  in- 
terest of  any  kind  In  It  She  kept  the  money 
on  deposit  In  the  Philadelphia  Savings  Fund 
in  her  own  name,  and  as  her  own  property. 
Subsequently,  on  April  14, 1892,  she  drew  the 
money  out  of  the  savings  fund,  and  deposited 
It  in  the  Beneficial  Savings  Fund  Society  of 
Philadelphia.  When  she  made  that  deposit 
the  defendant  was  with  her,  and  the  money 
was  deposited  in  the  joint  names  of  herself 
and  the  defendant  On  the  margin  opposite 
the  signatures,  the  words  "Either  to  draw" 
were  entered  by  the  treasurer  of  the  associa- 
tion. A  book  was  also  handed  her,  which 
had  these  words  stamped  upon  it:  "Either 
party  to  draw,  and,  in  case  of  death  of  either 
of  them,  the  survivor  shall  have  full  power  to 
withdraw  the  deposit  as  if  the  same  had  been 
duly  transferred  to  such  survivor."  There 
was  no  evidence  to  show  that  the  entry  ap- 
pearing on  the  book  was  made  in  pursuance  of 
any  directions  given  by  Bridget  Gallagher. 
On  the  12th  of  April,  1893,  she  drew  out 
$52.80,  and  she  died  on  November  11,  1893. 
On  the  trial  the  defendant  was  offered  as  a 
witness  to  show  anything  that  took  place  be- 
tween him  and  the  deceased  In  regard  to  the 
subject-matter  In  controversy,  but  upon  ob- 
jection made  to  his  competency,  he  was  reject- 
ed. It  is  only  necessary  to  determine  the  pre- 
cise relation  of  the  parties  to  the  action  in 
order  to  decide  this  question.  The  plaintiff  la 
the  administrator  of  Bridget  Gallagher,  and  the 
defendant  is  the  claimant  to  the  fund  In  ques- 
tion. The  title  of  the  decedent  to  the  money 
has  passed  to  her  administrator  by  an  act  of 
the  law,  and  he  represents  her  Interests  In  the 
subject  In  controversy.  He,  as  her  representa- 
tive, claims  the  money  in  controversy  as  be- 
longing to  her  estate,  and  the  defendant  claims 
the  same  money  as  his  own  property.  As  a 
matter  of  course,  these  claims  are  antagonistic 
and  adverse.  The  contest  is  in  no  sense  a  con- 
troversy between  parties  "respectively  claim- 
ing such  property  by  devolution  on  the  death  of 
such  owner."  It  is  not  a  contest  between  two 
adversary  claimants  to  the  property  of  the 
former  owner,  but  a  contest  between  the  legal 
representative  of  that  owner  and  one  claiming 
adversely  to  the  title  of  the  owner.  Of  course, 
such  a  claimant  is  not  competent  to  testify  in 
his  own  behalf  in  such  a  case.     The  express 
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words  of  tbe  act  of  May  23, 1887  (P.  L.  p.  158, 
!  5,  cl.  "e"),  exclude  him.  The  words  of  the 
act  are:  "Nor  where  any  party  to  a  thing  or 
contract  In  action  is  dead,  •  *  *  and  his 
right  thereto  or  therein  has  passed  either  by 
his  own  act  or  the  act  of  the  law,  to  a  party  on 
the  record,  who  represents  his  Interests  in  the 
subject  in  controversy  shall  any  surviving  or 
remaining  party  to   such   thing   or  contract 

*  *  *  be  a  competent  witness  to  any  matter 
occurring    before    the    death    of    said    party 

*  •  *  unless  the  issue  or  inquiry  be  devis- 
avit  vel  non  or  be  any  other  issue  or  inquiry 
respecting  the  properly  of  a  deceased  owner, 
and  a  controversy  between  parties  respectively 
claiming  such  property  by  devolution  on  the 
death  of  such  owner,  in  which  case  all  parties 
shall  be  fully  competent  witnesses."  It  is  only 
necessary  to  say  that  this  proceeding  is  neither 
an  issue  of  devisavit  vel  non  nor  an  issue  or 
inquiry  respecting  the  property  of  a  deceased 
owner  between  parties  claiming  an  interest  in 
such  property  by  devolution  on  the  death  of 
the  owner.  It  Is,  on  the  contrary,  a  claim  to 
the  property  of  the  owner  by  a  title  adverse  to 
the  owner,  in  an  action  brought  by  the  legal 
representative  of  tbe  owner,  the  defendant  be- 
ing the  surviving  party  to  a  contract  in  an  ac- 
tion between  himself  and  the  other  deceased 
party  to  such  contract  The  case  1b  an  ex- 
act instance  in  which  the  excluding  words  of 
the  act  of  1887  are  distinctly  applicable,  and 
the  question  needs  no  further  argument 

The  only  remaining  question  Is  whether  the 
defendant  has  any  title  to  the  money  by  way 
of  gift.  The  difficulty  In  the  way  of  the  de- 
fendant's contention  in  this  regard  la  that  the 
decedent  never  parted  with  her  title  In  her 
lifetime,  and  hence  there  was  no  delivery  of 
the  subject  of  the  alleged  gift  She  had  the 
right  to  draw  out  the  whole  of  the  money  up  to 
tbe  moment  of  her  death,  and  for  that  reason 
she  still  held  her  title  to  the  money.  It  never 
passed  away  from  her  while  she  lived,  and 
therefore  there  was  no  delivery.  There  is  no 
difference  in  this  respect  between  gifts  Inter 
vivos  and  gifts  causa  mortis.  Actual  delivery 
of  the  subject  of  tbe  gift  is  just  as  necessary  in 
the  one  case  as  In  the  other.  The  only  mate- 
rial difference  between  the  two  Is  that  there  is 
a  right  of  reclamation  in  the  latter  which  does 
not  exist  in  the  former.  This  whole  subject 
has  been  so  fully  Illustrated  by  our  Brother 
Williams  in  the  case  of  Walsh's  Appeal,  122 
Pa.  St.  177,  15  Atl.  470,  that  any  further  ref- 
erence to  authorities  Is  unnecessary.  He  there 
said:  "A  gift  Is  more  than  a  purpose  to  give, 
however  clear  and  well  settled  the  purpose  may 
be.  It  is  a  purpose  executed.  It  may  be  de- 
fined as  the  voluntary  transfer  of  a  chattel, 
completed  by  the  delivery  of  possession.  It  is 
the  fact  of  delivery  that  converts  the  unexe- 
cuted and  revocable  purpose  into  an  executed 
and  Irrevocable  contract  All  gifts  are  neces- 
sarily Inter  vivos,  for  a  living  donor  and  donee 
are  indispensable  to  a  valid  donation;  but  when 
the  gift  Is  prompted  by  the  belief  of  the  donor 
that  bis  death  is  Impending,  and  Is  made  as  a 


provision  for  the  donee,  if  death  ensues,  it  is 
distinguished  from  the  ordinary  gift  inter  vi- 
vos, and  called  'donatio  mortis  causa.'  But 
by  whatever  names  called,  the  elements  neces- 
sary to  a  complete  gift  are  not  changed.  There 
must  be  a  purpose  to  give.  This  purpose  must 
be  expressed  in  words  or  signs;  and  It  must  be 
executed  by  the  actual  delivery  of  the  thing 
given  to  the  donee,  or  some  one  for  his  use.  In 
every  valid  gift  a  present  tide  must  vest  in 
the  donee,  irrevocable  in  the  ordinary  case  of  a 
gift  Inter  vivos,  revocable  only  upon  the  re- 
covery of  the  donor  in  gifts  mortis  causa." 
These  words,  and  many  more  to  a  similar  ef- 
fect contained  in  the  opinion,  are  absolutely 
destructive  of  any  claim  of  title  by  way  of 
gift  on  the  part  of  the  defendant.  Moreover, 
the  statement  In  the  bank  books  that  either 
might  draw,  or  the  survivor  might  draw,  does 
not  at  all  establish  a  title  as  owner  In  the  de- 
fendant It  is  a  mere  right  to  draw  the  money 
that  Is  conferred.  There  is  nothing  to  show 
that,  if  the  defendant  drew  the  money,  he 
could  keep  it  as  his  own;  and  without  such 
words  no  title  by  way  of  gift  could  pass.  We 
are  very  clearly  of  opinion  that  the  case  was 
correctly  decided  by  the  learned  court  below. 
The  assignments  of  error  are  all  dismissed. 
Judgment  affirmed. 


(US  Pa.  St.  83) 

GRAUEL  v.  WOLFE. 

(Supreme  Court  of  Pennsylvania.     March  21, 
1808.) 

Fraud— Relation  or  Tkost — Sufficiency  of  Ev- 
idence— FlNDINOS  OF  MA8TBR  AND  REF- 
EREE— When  Disturbed. 

1.  The  findings  of  fact  by  a  master  on  con- 
flicting evidence  should  not  be  set  aside  except 
for  manifest  error;  but  where  the  facts  found 
are  mere  deductions  from  undisputed  testimony, 
or  from  other  facta  found  from  the  testimony, 
they  are  given  no  greater  weight  than  his  find- 
ings of  law. 

2.  In  an  action  for  fraudulent  representations 
in  a  sale  by  defendant  to  plaintiff  of  a  coffee- 
roasting  establishment  it  appeared  that  plain- 
tiff had  been  in  the  same  business  for  40  years; 
that  he  made  his  own  investigation  during  the 
negotiation,  which  extended  over  six  months; 
that  he  conversed  with  defendant's  employes  re- 
peatedly; that  he  examined  the  books,  and 
made  extracts  therefrom,  without  defendant's 
knowledge,  and  became  entirely  familiar  with 
the  business  before  he  bought  it  and  acted  on 
his  own  knowledge.  Bdd,  that  a  finding  that  a 
relation  of  trust  existed  between  plaintiff  and 
defendant  was  erroneous,  though  plaintiff,  when 
asked  to  examine  the  books,  declined,  and  said 
that  he  would  rely  on  defendant's  statement  as 
to  the  amount  of  sales  and  profits. 

3.  One  of  two  expert  accountants  who  had  ex- 
amined the  books  found  that  the  whole  amount 
of  roasting  done  for  both  customers  and  for  sale 
equaled  the  amount  represented.  The  other 
found  that  the  amount  appearing  irom  the  books 
was  short  of  the  amount  represented,  but  he 
had  not,  because  of  the  imperfect  manner  in 
which  the  books  were  kept  brought  the  account 
up  to  within  four  months  of  the  sale.  The  prof- 
its on  coffee  sold  exceeded  the  profits  on  roast- 
ing done  for  others.  Held,  that  the  facts  did  not 
show  fraud  because  of  misrepresentation  as 
to  the  amount  of  coffee  roasted  for  customers 
only. 
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Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Andrew  J.  Grauel,  to  use  of  Su- 
sanna Grauel  and  George  P.  Reibstein, 
against  Jacob  S.  Wolfe,  for  false  and  fraud- 
ulent representations  made  In  the  sale  of 
the  stock,  fixtures,  and  good  will  of  a  cof- 
fee-roasting establishment  From  a  Judg- 
ment reversing  the  findings  of  law  and  Judg- 
ment of  a  referee  in  favor  of  plaintiff,  he 
appeals.     Affirmed. 

Charles  H.  Sayre  and  Joseph  H.  Shoemak- 
er, for  appellant.  Wm.  Grew  and  Mr.  Han- 
son, for  appellee. 

PELL,  J.  The  findings  of  fact  by  a  master 
or  referee,  based  upon  his  belief  as  to  the 
credibility  of  witnesses  and  the  effect  to  be 
given  to  their  testimony,  are  entitled  to  the 
same  consideration  as  the  verdict  of  a  jury, 
and  should  not  be  set  aside  except  for  mani- 
fest error;  but  when  the  facts  found  are 
mere  deductions  from  undisputed  testimony, 
or  from  other  facts  found  from  the  testimo- 
ny, they  are  given  no  greater  weight  than 
his  findings  of  law.  The  rule  Is  well  stated 
by  our  Brother  McCollum  In  the  opinion  In 
McConomy  v.  Reed,  152  Pa.  St  42,  25  Atl. 
176:  "It  may  be  stated  as  a  general  princi- 
ple that  where  the  evidence  Is  conflicting, 
and  the  credibility  of  witnesses  Is  Involved, 
a  master's  finding  upon  a  question  of  fact 
Is  entitled  to  the  same  consideration  as  the 
verdict  of  a  jury,  and  will  not  be  set  aside 
unless  it  is  clearly  and  palpably  against  the 
weight  of  the  testimony.  If,  however,  his 
finding  is  a  deduction  from  undisputed  facts, 
or  from  uncontradicted  and  credible  evi- 
dence, the  controlling  reason  for  the  applica- 
tion of  this  principle  Is  not  present  because 
In  such  a  case  he  has  no  greater  facilities 
for  reaching  a  correct  conclusion  than  the 
•court  has  in  passing  upon  the  exceptions  to 
his  report" 

The  primary  error  of  the  learned  referee 
Is  in  his  conclusion  that  a  relation  of  confi- 
dence existed  between  the  vendor  and  the 
vendee,  and  this  conclusion  is  an  inference 
from  admitted  facts  or  practically  uncon- 
tradicted testimony.  The  transaction  was 
an  ordinary  one  of  bargain  and  sale.  The 
vendee  had  been  In  the  same  kind  of  busi- 
ness for  40  years.  He  was  thoroughly  famil- 
iar with  the  business  in  all  its  details,  and 
was  as  capable  of  determining  the  value  of 
what  he  bought  as  was  the  vendor.  He 
-made  his  own  investigation,  In  his  own  way, 
during  the  negotiation,  which  extended  over 
a  period  of  six  months.  It  is  true  that 
when  asked  to  examine  the  books,  he  de- 
clined, saying  that  he  would  rely  on  the  ven- 
dor's statement  as  to  the  amount  of  sales 
and  profits;  but  it  is  evident  that  he  did  not 
rely  on  these  statements.  He  Instituted  and 
carried  on  an  investigation  of  his  own,  and 
kept  it  up  for  weeks.  He  saw  and  convers- 
•ed  with  the  vendor's  employes  repeatedly. 
He  examined  the  slips  on  which  sales  were 


entered,  and  the  order  books,  and  made  ex- 
tracts therefrom,  without  the  vendor's  knowl- 
edge; and  he  appears  by  this  means  to  have 
become  entirely  familiar  with  the  character 
and  extent  of  the  business  before  he  bought 
it  His  knowledge  thus  acquired,  If  not  as 
full  as  that  which  might  have  been  obtained 
from  an  examination  of  the  books,  appears 
to  have  been  more  satisfactory  to  him;  and 
we  cannot  but  conclude  from  the  testimony 
that  it  was  upon  his  knowledge  that  he  act- 
ed. If  he  undertook  to  judge  for  himself, 
or  if  he  acted  upon  the  knowledge  gained  In 
his  investigations,  to  verify  the  representa- 
tions made,  there  was  no  relation  of  trust 
between  him  and  the  vendor. 

Nor  do  we  find  that  there  was  in  fact  any 
fraudulent  representation  made  by  the  ven- 
dor. It  was  conceded  that  the  sales  of  cof- 
fee made  by  the  vendor  were  substantially 
as  represented  by  him,  and  the  referee  does 
not  find  that  there  was  any  misrepresenta- 
tion as. to  the  amount  of  the  profits  of  the 
business.  The  uncontradicted  evidence  from 
the  books  produced  Is  that  the  profits  were 
in  excess  of  the  representation  made  The 
only  remaining  allegation  of  fraud  was  that 
the  representation  as  to  the  amount  of  cof- 
fee roasted  for  customers  was  untrue.  Wheth- 
er the  representation  made  related  to  the 
whole  amount  of  coffee  roasted,  or  only  to 
that  roasted  for  customers,  was  disputed  by 
the  testimony.  But  taking  the  view  most 
favorable  to  the  plaintiff,  and  assuming  that 
the  representation  related  to  the  roasting 
of  coffee  for  customers,  the  testimony  would 
not  sustain  a  finding  of  fraud.  Two  expert 
accountants  who  had  examined  the  books 
testified.  One  found  that  the  whole  amount 
of  roasting  done  for  both' customers  and  for 
sale  equaled  the  amount  represented,  and 
as  the  profits  on  coffee  sold  exceeded  the 
profits  on  roasting  done  for  others,  if  there 
was  a  discrepancy  between  the  facts  and 
the  representation,  the  plaintiff  profited  by 
it  The  other  witness  found  that  the  amount 
appearing  from  the  books  was  short  of  the 
amount  represented;  but  he  had  not  be- 
cause of  the  imperfect  manner  in  which  the 
books  were  kept,  brought  the  account  up  to 
within  four  months  of  the  time  of  the  sale 
of  the  business.  When  recourse  was  had 
to  the  books,  the  defendant  was  entitled  to 
have  the  whole  account  considered;  and  we 
can  see  no  reason  for  setting  aside  the  con- 
clusion reached  from '  a .  full  examination, 
and  adopting  that  reached  by  a  partial  one. 
The  decree  of  the  court  is  affirmed,  at  the 
cost  of  the  appellant 


(U6  Pa.  st  «) 
SCHIMPF  ▼.  HARRIS  et  al. 

(Supreme  Court  of  Pennsylvania.     March  21, 
1898.) 
Cabribks— ItJJTURT  TO  Passbnobb. 
When  a  tram  arrived  at  a  depot,  it  appear- 
ed that  the  conductor  had  not  been  able  to  col- 
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lect  ail  the  tickets,  and  a  brakeman,  not  on  duty, 
attempted  to  collect  the  tickets  as  the  passengers 
were  alighting.  He  pushed  by  one  of  the  pas- 
sengers, throwing  her  from  the  platform,  where- 
by she  was  injured.  There  was  evidence  that 
it  was  a  brakeman's  duty,  under  the  circum- 
stances of  the  case,  to  notify  some  one  in  author- 
ity that  the  tickets  had  not  been  collected.  Held, 
that  there  was  evidence  on  which  to  charge  that 
if  in  the  performance  of  his  duty  the  brakeman 
left  the  car,  and  negligently  pushed  plaintiff  off, 
defendant  was  responsible. 

Appeal  from-court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Josephine  Schimpf  against  Jo- 
seph 8.  Harris  and  others,  receivers  of  the 
Philadelphia  &  Beading  Railroad  Company, 
for  personal  injuries  caused  by  defendants' 
negligence.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Affirmed. 

Gavin  W.  Hart,  for  appellants.  George  P. 
Rich  and  Henry  C.  Boyer,  for  appellee. 

FELL,  J.  The  plaintiff  took  a  train  at  the 
Philadelphia  &  Reading  terminal  station  to 
go  to  Girard  avenue  station.  Because  of  a 
strike  of  the  employes  of  the  city  passenger 
railway  companies,  the  travel  on  the  defend- 
ants' road  had  been  greatly  Increased,  and 
the  conductor  and  brakeman  In  charge  of  the 
train  had  not  been  able  to  collect  all  the  tick- 
ets when  It  reached  Girard  avenue.  As  the 
train  stopped  at  the  station,  some  one  of  the 
party  with  whom  the  plaintiff  was  riding 
called  out:  "Our  tickets  have  not  been  taken 
up."  This  remark  was  repeated  by  others  of 
the  party,  and  was  heard  by  a  number  of 
employes  of  the  road,  conductors  and  brake- 
men,  who  were  in  the  car  going  home,  and 
not  on  duty.  One  of  these  employes,  a  con- 
ductor, said  te  a  brakeman:  "You  had  better 
get  out  there,  and  see  to  them,  and  see  that 
their  tickets  are  gathered."  The  brakeman 
arose  from  his  seat,  and,  either  at  that  time 
or  as  he  crossed  the  platform  of  the  car,  said: 
"I  will  take  your  tickets."  He  walked  hur- 
riedly out  of  the  car,  across  the  platform,  to 
the  front  platform  of  the  next  car,  and  down 
its  steps  to  the  floor  of  the  station,  and  re- 
ceived the  tickets  from  the  passengers.  It 
was  alleged  by  the  plaintiff  that  the  brake- 
man,  In  passing  her,  pushed  her  off  the  plat- 
form and  steps,  and  that  the  fall  caused  her 
serious  Injury. 

The  question  whether  the  plaintiff  was 
pushed  or  fell  accidentally;  whether,  if  push- 
ed, it  was  by  an  employe  of  the  company  or 
a  passenger;  whether,  If  by  an  employ e,  he 
was  one  of  the  crew  of  the  train  or  an  em- 
ploye off  duty;  and  whether,  If  not  on  duty 
in  the  running  of  the  train,  he  still  was,  in 
the  emergency  which  arose,  acting  for  the 
company  within  the  scope  of  his  employ- 
ment,—were  submitted  to  the  Jury,  with  such 
clear  and  accurate  instructions  that  it  is  con- 
ceded that  there  is  no  ground  for  objection 
to  the  general  charge  or  to  the  answers  to 
the  points  presented.  After  the  charge,  at 
the  request  of  the  plaintiff's  counsel,  addi- 
tional instructions  were  given  to  the  effect 


that  if  it  was  not  the  duty  of  the  brakeman 
to  collect  the  tickets,  but  it  was  his  duty  to 
notify  some  one  of  the  train  crew  to  collect 
them,  and  In  the  performance  of  the  latter 
duty  he  left  the  car  and  went  out  on  the 
platform  and  negligently  pushed  the  plain- 
tiff off,  the  company  was  responsible  for  his 
act  The  objection  urged  to  this  Instruction 
Is  that  It  widened  the  issue  of  fact  by  the  In- 
troduction of  a  question  not  raised  by  the 
testimony,  as  the  brakeman  did  in  fact  col- 
lect the  tickets  In  pursuance  of  his  announce- 
ment that  he  would  do  so,  and  there  was  no 
testimony  that  he  went  out  of  the  car  for 
any  other  purpose.  The  inquiry  was  clearly 
within  the  limits  of  the  case  presented. 
There  was  distinct  and  positive  testimony  by 
a  number  of  employes  that  it  was  the  duty 
of  a  conductor  or  brakeman,  not  one  of  the 
crew  of  the  train  on  which  he  was  riding, 
who  saw  passengers  leaving  a  car  without 
having  given  up  their  tickets,  to  notify  some 
one  of  the  crew,  and  to  collect  the  tickets 
himself,  if  directed  to  do  so  by  the  conductor; 
and  that  in  this  particular  case  it  was  the 
brakeman' b  duty  to  go  out  of  the  car,  and 
give  notice  to  some  one  In  authority.  The 
distinction  drawn  by  these  witnesses  be- 
tween doing  the  thing  and  notifying  some 
one  to  do  it  was  not  based  on  a  written  rule 
of  the  company,  but  on  a  general  understand- 
ing that  there  should  be  no  unauthorized 
Interferences  with  those  charged  with  the 
management  of  the  train.  It  was  certainly 
within  the  limits  of  their  duty,  as  they  under- 
stood it,  to  collect  the  tickets,  if  they  could 
not  give  notice  to  the  proper  person  to  do  so. 
The  duty  was  concisely  expressed  by  the  an- 
swer of  one  of  the  defendant's  witnesses: 
"We  are  not  employed  by  the  company  to  let 
people  get  away  with  their  tickets."  The 
brakeman  who  took  the  tickets,  and  whose 
negligence  Is  alleged  to  have  caused  the  In- 
jury to  the  plaintiff,  left  the  car,  at  the  sug- 
gestion of  a  conductor,  to  see  that  the  tick- 
ets were  collected.  Presumably  he  went  to 
do  what  the  emergency  required.  According 
to  his  own  testimony,  he  passed  the  plaintiff 
before  he  announced  that  he  would  take  the 
tickets  himself.  If  the  act  complained  of 
was  done  while  he  was  on  his  way  to  give 
notice,  it  was  done  while  he  was  clearly  In 
the  line  of  duty.  If  It  was  done  after  he  had 
decided  to  collect  the  tickets,  and  while  on 
his  way  to  do  so,  it  was  still  for  the  jury, 
under  all  the  testimony,  to  say  whether  he 
was  then  acting  in  the  line  of  duty.  The 
judgment  is  affirmed. 


(186  Pa,  81  67) 
In  re  BUCK'S  ESTATE. 
(Supreme  Court  of  Pennsylvania.     March  21, 
1898.) 

Executors  and  Administrators— Accounting — 
Cbakoes. 
On  adjudication  of  an  administrator's  ac- 
count, it  appeared  that  deceased  was  engaged  in 
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the  retail  liquor  business,  and  had  a  license; 
that  the  unexpired  lease  and  the  good  will  of  the 
business,  with  the  opportunity  of  procuring  a 
transfer  of  the  license,  were  worth  from  $2,000 
to  $2,500;  and  that  accountant,  without  making 
an  effort  to  procure  a  purchaser,  appropriated 
them  to  himself.  Held,  that  accountant  was 
properly  surcharged  with  $2,600. 

Appeal  from  orphans'  court,  Philadelphia, 
county. 

Adjudication  of  the  account  of  Lewis  J.  L. 
Buck,  administrator  of  the  account  of  Syl- 
vester B.  Buck,  deceased.  Prom  a  Judgment 
dismissing  exceptions  to  and  affirming  the 
adjudication  of  the  auditing  Judge  surchar- 
ging the  accountant  with  the  sum  of  $2,500, 
accountant  appeals.    Affirmed. 

Samuel  Peltz,  for  appellant  Thomas  Learn- 
ing, for  appellee. 

FELL,  J.  The  finding  of  the  learned  audit- 
ing Judge  that  the  unexpired  term  of  the 
lease  of  the  saloon  and  the  good  will  of  the 
business,  with  the  opportunity  of  procuring 
a  transfer  of  the  license,  were  worth  frcm 
$2,000  to  $2,500,  and  that  the  accountant, 
without  making  an  effort  to  procure  a  pur- 
chaser, appropriated  them  to  himself,  fully 
sustains  the  surcharge  made.  In  Re  Grimm's 
Estate,  181  Pa.  St  233.  87  Atl.  403,  relied 
on  by  the  appellant  the  executor  sold  the 
stock  and  fixtures  to  the  widow  of  the  de- 
cedent and  she  secured  a  new  lease,  and  on 
her  petition  the  license  was  transferred  to 
her.  There  was  no  evidence  of  collusion, 
nor  any  that  a  better  price  could  have  been 
obtained.  The  executor  was  surcharged  with 
the  amount  for  which  the  widow,  after  con- 
ducting the  business  for  some  months,  sold 
the  stock  then  In  hand,  the  fixtures,  good  will, 
and  lease,  n>  a  purchaser,  who,  with  her 
consent  had  procured  a  transfer  of  the  li- 
cense to  himself.  It  did  not  appear  that 
the  lease  had  any  time  to  run,  or  that  the 
executor  had  not  obtained  the  full  value  of 
what  he  sold.  It  was  said  in  the  opinion 
that  If  the  executor  by  the  exercise  of  dili- 
gence could  have  procured  a  higher  price  for 
the  stock  and  fixtures  from  one  willing  to 
take  the  chance  of  securing  a  renewal  of  the 
lease  and  a  transfer  of  the  license,  there 
would  have  been  reason  for  surcharging  him. 
A  license  to  sell  liquor  Is  a  personal  privilege. 
It  Is  not  assignable  by  the  holder,  and  at  his 
death  It  does  not  go  to  his  representatives. 
It  is  not  an  asset  of  his  estate.  Blumentbal's 
Petition,  125  Pa,  St  412, 18  Atl.  395.  An  ex- 
ecutor or  administrator  could  not  under  the 
law,  carry  on  the  business  for  the  benefit  of 
the  estate,  If  he  so  desired.  In  re  Grimm's 
Estate,  supra.  But  the  fact  that  a  license 
had  been  granted  to  sell  liquor  at  a  particu- 
lar place  may  Increase  the  value  of  that 
which  the  executor  or  administrator  may 
have  to  sell.  On  the  hearing  of  an  applica- 
tion for  a  retail  license,  the  court  considers 
the  public  necessity  of  the  place  as  well  as 
the  personal  fitness  of  the  applicant  and  the 
granting  of  a  license  Is  a  finding  that  the 


place,  In  its  location  and  appointments.  Is  a 
suitable  place  for  the  sale  of  liquor.  The  op- 
portunity to  secure  a  transfer  of  the  license, 
and  a  renewal  at  the  end  of  the  year,  may 
materially  affect  the  value  of  the  fixtures, 
good  will,  and  unexpired  term  of  the  lease. 
When  this  Is  shown  to  be  the  case,  and  the 
accountant  has  failed  in  the  performance  of 
a  plain  duty,  there  is  ground  for  surcharge. 
The  order  of  the  orphans'  court  is  affirmed, 
at  the  cost  of  the  appellant 


(185  Pa.  St  106) 

CHAMBERS  v.  CHAMBERS  &  McKEB 

GLASS  CO.  et  al. 

(Supreme  Court  of  Pennsylvania.     March  21, 

1898.) 

AWAHD—VaLIDITT— CORPORATIONS— RlOHTS  Of 

Stockholders. 

1.  The  plant  of  a  firm  manufacturing  glass- 
ware, and  that  of  a  corporation  manufacturing 
window  glass,  wore  supplied  with  natural  gas 
from  the  company's  wells,  under  an  agreement 
that  the  expense  should  be  shared  in  proportion 
to  the  amount  used  at  each  plant.  A  dispute  as 
to  the  amount  used  was  submitted  to  two  ex- 
perts, who  reported  that  the  firm  should  pay  17.- 
72  per  cent  and  the  company  the  balance.  Be- 
fore a  settlement  on  that  basis  was  made,  one  of 
the  arbitrators  informed  the  company's  board 
of  directors  that  his  assent  to  the  award  had 
been  given  under  an  important  mistake  of  fact 
and  the  award  was  not  assented  to  by  him. 
Held,  that  such  award  was  not  enforceable. 

2.  A  settlement  by  the  directors  of  a  corpora- 
tion of  a  claim  against  the  company  is  binding 
on  a  stockholder  unless  he  affirmatively  shows 
that  the  action  of  such  board  was  fraudulent 
and  in  bad  faith  towards  the  corporation. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Bill  by  Martha  J.  Chambers- against  the 
Chambers  &  McKee  Glass  Company  and 
others  for  an  account  etc.  There  was  a 
decree  dismissing  the  bill  without  prejudice, 
and  plaintiff  appeals.    Modified  and  affirmed. 

J.  S.  &  E.  G.  Ferguson,  for  appellant  Knox 
&  Reed,  for  appellees. 

WILLIAMS,  J.  McKee  &  Bros,  is  a  part- 
nership engaged  in  the  manufacture  of  glass 
tableware.  The  Chambers  &  McKee  Glass 
Company  Is  a  corporation  organized  under 
the  act  of  1874  and  its  supplements,  for  the 
manufacture  of  window  glass.  The  manu- 
facturing plants  of  the  partnership  and  the 
corporation  are  in  close  proximity,  and  are 
supplied  with  natural  gas  as  a  fuel  from 
wells  owned  and  operated  by  the  corpora- 
tion, under  an  agreement  that  the  expense  of 
furnishing  the  natural  gas  shall  be  shared, 
as  near  as  may  be,  In  proportion  to  the 
amount  used  at  each  plant  Mrs.  Chambers, 
the  plaintiff,  Is  a  large  stockholder  In  the 
Chambers  &  McKee  Glass  Company,  but  has 
no  interest  in  the  partnership  of  McKee  & 
Bros.  Operations  were  begun  In  both  fac- 
tories some  time  in  1SS9.  A  difference  of 
opinion  arose  as  to  the  relative  proportions  of 
the  expense  of  the  natural  gas  used  and  to 
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be  paid  for  by  each.  This  difference  was 
submitted  to  two  competent  experts  for  de- 
cision, who  were  to_  determine  what  sum 
should  be  paid  by  McKee  &  Bros,  from  the 
commencement  of  operations  to  the  21st  day 
of  December,  1891.  If  unable  to  agree,  they 
were  empowered  to  select  an  umpire,  and 
decide  by  a  majority.  They  entered  upon 
an  examination  of  the  subject,  and  submit- 
ted a  report,  without  selecting  an  umpire,  In 
which  they  fixed  the  amount  to  be  paid  by 
McKee  ft  Bros,  at  17.72  per  cent,  of  the 
entire  cost  of  the  natural  gas  for  both  plants, 
and  that  to  be  paid  by  the  Chambers  &  Mc- 
Kee Glass  Company  at  82.28.  On  the  29th 
day  of  December,  1891,  the  report  was  pre- 
sented to  the  board  of  directors,  and  on  the 
same  day  one  of  the  arbitrators  communi- 
cated to  them  the  fact  that  his  assent  to  the 
award  had  been  given  under  the  Influence 
of  an  Important  mistake  of  fact,  and  that 
the  award  was  not  assented  to  by  him.  The 
reference  to  the  arbitrators  does  not  seem 
to  hare  been  made  under  a  rule  of  court,  or 
to  have  been  drawn  under  any  statute  re- 
lating to  arbitration,  but  to  have  been  made 
by  the  parties  with  a  view  to  securing  the 
judgment  of  competent  persons  upon  the 
quantity  of  gas  used  by  each,  and  to  relieve 
Mr.  H.  Sellers  McKee  from  the  very  embar- 
rassing position  in  which  he  found  himself. 
He  was  the  president  and  a  large  stockhold- 
er In  the  corporation.  He  was  also  the  lar- 
gest contributor  to  the  capital  of  the  part- 
nership of  McKee  ft  Bros.  He  was  thus  the 
head  of  the  creditor  corporation,  and  he  was 
personally,  as  a  member  of  his  firm,  the 
debtor.  Without  further  meeting  of  the  ar- 
bitrators, or  other  effort  to  investigate  the 
alleged  mistake  asserted  by  one  of  them,  the 
board  of  directors  of  the  corporation  (H. 
Sellers  McKee  being  one  of  them)  decided,  in 
March,  1892,  to  settle  with  McKee  &  Bros,  on 
the  basis  of  the  discredited  award,  and  this 
was  accordingly  done.  Four  years  after- 
wards Mrs.  Chambers  served  the  notice  at- 
tached to  her  bill  requiring  the  directors  of 
the  corporation  to  take  steps  to  compel  Mc- 
Kee &  Bros,  to  pay  to  the  corporation  the 
money  It  owed  for  natural  gas,  both  before 
and  after  such  settlement,  within  two  weeks 
after  such  notice;  and  stating  her  Intention, 
if  this  was  not  done,  to  proceed  on  her  own 
behalf  as  a  stockholder  to  compel  such  set- 
tlement This  bill  was  filed  pursuant  to  the 
notice  given  by  her.  It  is  against  the  corpo- 
ration of  which  she  is  a  stockholder  and  the 
partnership  which  she  alleges  to  be  Its  debt- 
or, and  the  relief  asked  Includes  the  taking 
of  an  account  of  the  gas  used  by  McKee  & 
Bros,  from  the  wells  and  pipe  lines  of  the 
Chambers  &  McKee  Glass  Company,  and 
the  payment  therefor  in  the  proportion  which 
the  amount  so  used  bears  to  the  whole 
amount  consumed  by  both  plants.  Is  she 
entitled  to  have  an  account  taken  of  the  gas 
consumed  by  McKee  &  Bros.?  We  do  not 
think  the  award  is  in  her  way.    We  fully 


agree  with  the  learned  judge  of  the  court 
below  that  the  mistake  brought  to  the  at- 
tention of  the  parties  by  George  H.  Browne, 
one  of  the  arbitrators,  soon  after  the  award 
was  made,  and  before  any  action  was  taken 
upon  It  by  either  party,  was  of  such  a  char- 
acter as  to  prevent  Its  enforcement  at  law 
or  In  equity.  As  the  learned  judge  well 
said:  "It  was  not  a  mere  error  in  judgment, 
based  upon  established  facts,  but  an  error 
in  reference  to  the  facts  themselves  upon 
which  his  judgment  was  based,  and  which 
he  hastened  to  correct  as  soon  as  he  became 
aware  of  his  mistake  by  notifying  defend- 
ant company  to  that  effect"  After  this 
mistake  was  brought  to  the  attention  of  the 
directors,  and  the  fact  was  made  known  to 
them  that  the  relative  proportion  of  gas  con- 
sumed by  McKee  &  Bros,  was,  so  far,  at 
least,  as  Mr.  Browne  was  concerned,  fixed 
under  the  Influence  of  this  mistake  at  much 
less  than  It  should  have  been,  it  was  no  long- 
er binding  upon  them.  But  corporations  are 
governed  and  their  business  is  directed  by 
persons  chosen  by  the  stockholders  for  that 
purpose.  Their  action  legally  taken  Is  the 
action  of  the  corporation,  and  as  between  It 
and  the  persons  with  whom  It  deals  It  Is 
binding.  The  board  of  directors  of  the 
Chambers  &  McKee  Glass  Company,  with 
full  notice  of  the  mistake  of  Browne,  and 
against  the  protest  of  one  or  more  of  its 
members,  resolved  to  settle  the  claim  of  the 
corporation  they  represented  on  the  basis  of 
the  award.  The  amount  bo  fixed  was  paid 
by  McKee  ft  Bros,  and  received  by  the  cor- 
poration In  full  settlement  of  the  demand 
which  had  been  considered  by  the  arbitra- 
tors. If  this  was  done  in  good  faith  by  the 
board  of  directors  of  the  corporation,  every 
stockholder  was  bound  by  it,  even  though  it 
was  an  error  in  judgment  and  resulted  In  a 
serious  loss  to  the  corporation.  If  it  was 
not  so  done,  but  was  collusive  and  fraudu- 
lent, it  is  not  conclusive,  but  may  be  in- 
vestigated, and,  upon  a  proper  showing, 
held  to  be  a  nullity,  and  an  account  taken 
for  the  purpose  of  determining  the  true 
amount  of  gas  consumed  by  McKee  ft  Bros., 
and  the  actual  amount  of  their  Indebtedness 
to  the  corporation  therefor.  The  real  ques- 
tion, therefore,  on  which  the  plaintiff's  right 
as  a  stockholder  to  an  account  depends,  Is 
the  validity  of  the  action  of  her  agents,  the 
board  of  directors.  They  have  settled  this 
claim.  That  action  binds  the  stockholder, 
unless  it  was  fraudulently  taken.  Fraud  is 
not  presumed.  The  natural  presumption  is 
in  favor  of  Innocence  and  good  faith.  The 
plaintiff  has  this  presumption  to  overcome 
both  in  her  bill  and  by  her  proofs,  and  un- 
til she  presents  such  a  case  as  will  Justify 
a  finding  that  the  conduct  of  the  board  of 
directors  in  making  the  settlement  with  Mc- 
Kee &  Bros,  was  fraudulent  and  In  bad 
faith  towards  the  corporation  represented 
by  them,  she  has  no  title  to  the  relief  she 
seeks.     It  would  seem,  from  the  evidence 
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before  us,  that  the  settlement  complained 
of  was  not  an  advantageous  one  to  the  cor- 
poration or  its  stockholders.  It  is  possible 
that  personal  considerations  may  have  in- 
duenced  the  result,  but  stockholders  take  the 
risk  of  the  business  qualifications  and  busi- 
ness Judgment  of  those  whom  they  may  se- 
lect as  directors,  and,  as  a  general  rule,  they 
cannot  be  heard  to  complain  if  the  action 
of  their  agents  Is  not  the  most  discreet  and 
the  most  careful  that  could  have  been  taken. 
But  when  a  director  betrays  bis  trust,  and 
defrauds  those  whom  he  ought  to  serve  with 
fidelity,  every  stockholder  has  a  right  to 
complain;  and  It  Is  the  duty  of  the  courts 
to  assist  In  relieving  against  the  conse- 
quences of  such  frauds  whenever  it  is  prac- 
ticable. The  learned  judge  who  heard  the 
testimony  in  this  case  reached  this  conclu- 
sion from  it:  "It  is  true,  the  plaintiff  al- 
leges that  this  was  done  [the  settlement  of 
this  claim]  In  violation  and  fraud  of  her 
rights,  but  I  can  find  nothing  which  will 
Justify  me  In  coming  to  the  conclusion  that 
the  directors  acted  in  bad  faith,  or  know- 
ingly or  intentionally  disregarded  the  inter- 
ests of  the  stockholders  of  the  company." 
In  the  absence  of  the  finding  of  bad  faith 
on  the  part  of  the  directors,  or  an  intentional 
disregard  of  the  interests  of  the  corpora- 
tion confided  to  their  care,  the  only  ground 
on  which  the  relief  sought  could  be  extended 
was  absent,  and  there  was  nothing  left  for 
the  learned  Judge  to  do  but  dismiss  the 
plaintiff's  bill  without  prejudice  to  her  right 
to  proceed  in  any  proper  way  to  relieve  her- 
self from  the  consequences  of  any  fraudu- 
lent acts  of  her  agents,  the  directors  of  the 
Chambers  &  McKee  Glass  Company,  in  con- 
nection with  the  settlement  of  which  she 
complains.  We  are  not  disposed  to  allow 
the  costs  In  this  case  to  follow  the  result  of 
this  appeal,  but  will  modify  the  decree  ap- 
pealed from  by  imposing  one-third  of  the 
costs  in  this  case  upon  the  plaintiff,  one- 
third  upon  the  directors  of  the  Chambers  & 
McKee  Glass  Company  as  individuals,  and 
one-third  upon  McKee  &  Bros.  As  so  modi- 
fied, the  decree  is  affirmed. 


086  Pa.  81 116) 

COOPER  et  al.   v.  ROSE   VALLEY   MILLS 
et  al. 

Appeal  of  POTTS. 
(Supreme  Court  of  Pennsylvania.     March  21, 

1898.) 
Assigvmest— Parol  Evidbsob — Ratification. 

1.  Parol  evidence  is  admissible  as  against  as- 
signee in  insolvency  of  R.  to  snow  that  prior  as- 
signment by  R.  to  0.  of  "all  money  due  or  to 
become  due  by  M.  for  goods  consigned"  by  R.  to 
M.,  or  from  any  other  sources,  was  intended  to 
cover  the  goods  and  money  of  R.  in  the  hands  of 
M.,  its  commission  merchant, 

2.  An  assignment  signed  for  a  company  by  its 
secretary  will  be  held  ratified  by  it,  it  having 
from  the  time  of  signing  known  thereof,  and 
failed  to  repudiate  it,  though  putting  a  wrong 
construction  on  it. 


Appeal  from  court  of  common  pleas,  Dela- 
ware county. 

Action  by  H.  L.  Cooper  and  another  against 
the  Rose  Valley  Mills  and  another.  From 
a  decree  dismissing  exceptions  to  report  of 
auditor,  defendant  Potts  appeals.    Affirmed. 

Following  are  the  report  of  the  auditor  and 
the  opinion  of  the  court  below: 

Report  of  auditor: 

"Before  the  assignment  of  Rose  Valley 
Mills  for  the  benefit  of  creditors,  it  owed 
Edward  H.  Coates  &  Co.  about  $88,037.17, 
with  some  Interest,  which  was  partly  made 
up  of  accounts  which  Coates  &  Potts  had 
against  Rose  Valley  Mills,  and  which  were 
on  June  9,  1890,  assigned  to  Edward  H. 
Coates  &  Co.  for  a  debt  which  Coates  & 
Potts  owed  them.  On  February  29,  1892, 
while  this  money  was  owing,  Mr.  Benjamin 
C.  Potts,  treasurer  of  Rose  Valley  Mills,  met 
William  M.  Coates  and  Edward  H.  Coates  at 
the  office  of  William  M  Coates,  In  Philadel- 
phia; and,  while  there  Is  a  dispute  as  to 
just  what  was  said,  still,  In  consequence  of 
It,  the  parties  went  to  the  office  of  Richard 
C.  Dole,  Esq.,  and  had  a  paper  drawn  by 
him,  of  which  the  following  Is  a  copy:  'Me- 
dia, Pa.,  February  29,  1892.  The  Rose  Val- 
ley Mills  hereby  assign  to  Edward  H.  Coates 
&  Company  all  money  due  or  to  become  due 
by  O.  J.  Martin  &  Company  for  goods  con- 
signed by  Rose  Valley  Mills  to  O.  J.  Martin 
&  Company,  or  from  any  other  source.  Rose 
Valley  Mills.  Benjamin  0.  Potts,  Treasurer/ 
Notice  of  this  assignment  was  given  to  O.  J. 
Martin  &  Co.  on  February  29,  1892,  by  the 
treasurer  of  Rose  Valley  Mills,  and  receipt 
of  the  notice  was  acknowledged  on  March  1, 
1892,  by  O.  J.  Martin  &  Co.  to  the  treasurer 
of  Rose  Valley  Mills.  Almost  immediately 
after  the  assignment  of  Rose  Valley  Mills  for 
the  benefit  of  creditors,  on  March  7,  1892,  a 
dispute  arose  as  to  the  ownership  of  the 
money  in  the  hands  of  O.  J.  Martin  &  Co. 
The  assignee  claimed  and  included  it  in  an 
Inventory  of  the  assets,  and  Edward  H. 
Coates  &  Co.  claimed  it  under  the  assign- 
ment, and  insisted  that  It  was  improperly  In- 
cluded In  the  Inventory.  This  dispute  was 
carried  on  until  an  agreement  was  entered 
into,  dated  May  9,  1892,  wherein  It  was 
agreed  by  Edward  H.  Coates  &  Co.  and  Hor- 
ace P.  Green,  assignee  of  Rose  Valley  Mills, 
that  the  goods  be  sold,  if  not  then  sold,  and 
that  the  fund  be  paid  to  the  United  Security, 
Life  Insurance  &  Trust  Company  of  Phila- 
delphia, and  that  suit  be  brought  against 
the  said  company  by  the  assignee  to  recover 
said  money,  and  that  a  legal  determination 
of  the  suit  shall  be  binding  and  conclusive 
as  to  the  fund.  The  trust  company  accept- 
ed the  position  as  stakeholder,  and,  by  agree- 
ment, are  to  receive  three  per  centum  of  the 
proceeds  for  their  trouble,  as  well  as  reim- 
bursements for  all  outlays.  The  goods  were 
sold  for  $3,014.73.  The  trust  company  re- 
tain $90.42  for  their  trouble,  and  retain  $2,- 
924.31,   awaiting  the  action  of  the   court. 
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When  Edward  H.  Coates  &  Co.,  in  Septem- 
ber, 1892,  signed  the  composition  paper,  they 
stated  In  a  letter  to  Benjamin  C.  Potts,  treas- 
urer, that  it  was  signed  with  the  distinct 
understanding  that  the  O.  J.'  Martin  &  Co. 
account  was  not  included  in  the  settlement, 
and  that  it  must  be  first  credited  on  account 
as  a  payment,  to  which  the  treasurer  replied 
that  he  could  not  agree  to  such  a  disposition 
of  the  account,  and  that  the  assignment  of 
the  account  was  not  in  payment  of  the  claim, 
but  for  a  very  different  purpose,  and  that, 
unless  the  condition  under  which  the  signa- 
ture was  given  was  withdrawn,  he  must  re- 
gard the  composition  as  not  signed  by  Ed- 
ward H.  Coates  &  Co.  This  misunderstand- 
ing was  finally  settled  by  an  agreement  that 
the  Composition  paper  was  given  and  accept- 
ed without  prejudice  to  either  party  in  deter- 
mining the  ownership  of  the  property  or 
money  in  the  hands  of  O.  J.  Martin  &  Co., 
as  agreed  to  before.  All  the  parties  In  In- 
terest appeared  before  your  auditor,  and 
agreed  that  the  question  to  be  determined  In 
Philadelphia  by  an  issue,  as  to  the  rights  of 
the  several  parties  to  the  fund  now  In  pos- 
session of  the  said  United  Security,  Life  In- 
surance &  Trust  Company  of  Pennsylvania, 
received  from  O.  J.  Martin  &  Co.,  shall  be 
passed  upon  and  determined  by  your  auditor 
in  this  proceeding  with  the  same  effect  as  If 
no  issue  had  been  agreed  upon  In  Philadel- 
phia. 

"The  question  to  be  disposed  of  is:  To 
whom  does  the  fund  in  the  hands  of  the 
United  Security,  Life  Insurance  &  Trust 
Company  belong?  Edward  H.  Coates  &  Co. 
claim  it,  and  offered  the  assignment  of  it 
by  Benjamin  C.  Potts,  treasurer,  to  them, 
and  proved  that  Benjamin  C.  Potts  has 
been  a  lawyer  for  ten  years,  was  the  treas- 
urer of  Rose  Valley  Mills,  also  the  chief 
executive  officer,  had  the  general  supervision 
of  all  business,  signed  notes,  drafts,  and 
checks,  paid  bills,  bought  goods,  sold  their 
product,  arranged  with  commission  houses 
to  sell  on  consignment,  negotiated  and  set- 
tled with  creditors,  and  was  the  general 
manager  and  overseer  of  all  the  business  of 
the  Rose  Valley  Mills,  and  exercised,  with 
the  knowledge  and  without  the  disapproval 
of  the  company,  all  these  and  other  powers 
necessary  to  carry  on  the  business;  that 
the  by-laws  gave  him  custody  of  the  funds, 
the  power  to  manage  and  conduct  the  opera- 
tions of  the  mill,  and  the  business  generally 
in  accordance  with  the  directions  of  the 
board.  To  prove  that  the  assignment  was 
not  intended  to  transfer  the  money  to  Ed- 
ward H.  Coates  &  Co.  absolutely,  but  only 
to  protect  the  goods  from  attachment,  coun- 
sel for  other  creditors  called  Benjamin  C. 
Potts,  who  admitted  signing  the  paper,  but 
said,  under  objection,  that  he  met  Edward 
H.  Coates,  William  M.  Coates,  and  Joseph 
H.  Coates,  In  Philadelphia,  and  stated  to 
them  on  February  29,  1892,  that  relief  must 
be  had  for  Rose  Valley  Mills,  or  that  it 


would  have  to  make  an  assigment  or  ask  for 
a  receiver;  that  William  M.  Coates  asked  of 
him  whether  there  were  any  foreign  cred- 
itors who  would  be  likely  to  attach'  any 
goods  or  accounts  in  commission  house,  and, 
being  Informed  that  there  was  a  claim  in 
New  York  and  one  in  Boston  which  might 
annoy,  suggested  that  the  goods  and  ac- 
counts In  the  commission  house  be  trans- 
ferred temporarily  to  prevent  attachments 
until  an  assignment  could  be  made  or  a  re- 
ceiver appointed;  that  a  paper  was  drawn 
and  signed  by  Mr.  Potts,  as  treasurer,  as- 
signing the  money  in  the  hands  of  0.  J. 
Martin  &  Co.  to  Edward  EL  Coates  &  Co.; 
the  validity  of  this  paper  was  then  question- 
ed, and  the  parties,  to  settle  that  question, 
went  to  the  office  of  Richard  C  Dale,  Esq., 
for  the  purpose  of  getting  him  to  draw  up 
such  a  paper  which  w.ould  stand;  that  Mr. 
Potts  stated  to  the  Messrs.  Coates  that  it 
would  be  impossible  for  him  to  prefer  Ed- 
ward H.  Coates  &  Co.,  Inasmuch  as  he  had 
told  the  creditors  that  there  would  be  no 
preference;  that  the  advisability  of  making 
an  assignment  or  having  a  receiver  appoint- 
ed was  discussed  in  Mr.  Dale's  hearing;  that 
the  assignment  of  the  claim  against  O.  J. 
Martin  &  Co.  to  Edward  H.  Coates  &  Co. 
was  drawn  up  by  Mr.  Dale,  read  aloud,  and, 
Just  before  the  treasurer  signed  It,  Mr.  Ed- 
ward H.  Coates  said  to  Mr.  Dale  that  it  Is 
not  Intended  as  a  preference,  but  to  prevent 
creditors  from  attaching  goods  In  New  York 
until  such  time  as  an  assignment  could  be 
made  or  a  receiver  appointed;  that  it  was 
then  suggested  by  Mr.  William  M.  Coates 
that  the  assignment  should  be  a  preference 
for  at  least  so  much  as  would  cover  the  in- 
terest to  the  date  that  Interest  Is  paid  to 
other  creditors,  whereupon  Mr.  Edward  H. 
Coates  stated  that  be  had  told  Mr.  Dale 
what  the  understanding  waB;  that  the  treas- 
urer would  not  have  signed  the  paper  If  it 
had  been  Intended  as  a  preference;  that,  a 
short  time  after  this,  he  saw  Mr.  William  M. 
Coates,  and  ascertained  that  the  paper  was 
claimed  as  preference,  and  that  he  then  told 
him  that  it  was  intended  for  no  such  thing, 
but  to  prevent  attachments;  that  Edward  H. 
Coates  gave  him  an  order  on  O.  J.  Martin  & 
Co.  for  all  over  twenty-five  hundred  dollars 
In  their  hands,  which  Martin  &  Co.  declined 
to  accept,  because  they  were  unable  to  tell 
the  value  of  the  goods  they  had  on  hand 
which'  had  not  been  converted  into  money. 
Horace  P.  Green  was  also  called,  and  says 
that  he,  as  assignee,  Included  the  account 
due  by  O.  J.  Martin  &  Co.  in  the  inventory 
subject  to  the  claim  of  Edward  H.  Coates  & 
Co.;  that  he  showed  the  inventory  to  Ed- 
ward H.  Coates  &  Co.,  and  told  them  that 
he  had  understood  from  Mr.  Potts  that  the 
assignment  was  given  to  prevent  attach- 
ments of  property  in  New  York,  and  for  the 
purpose  of  protecting  all  the  creditors,  so 
that  none  might  be  preferred;  that  Mr. 
Coates  replied  that  primarily  that  was  so. 


Digitized  by 


Google 


826 


89  ATLANTIC  REPORTER. 


(Pa. 


but  that  there  was  considerable  Interest  due 
to  Edward  H.  Coates  &  Co.,  and  that  this 
assignment  should  be  given  as  a  preference 
to  the  amount  of  the  interest,  and  that  then 
they  would  be  on  an  equality  with  the  other 
creditors. 

"To  further  sustain  the  assignment,  coun- 
sel for  Edward  H.  Coates  &  Co.  called  Mr. 
William  M.  Coates,  who  said  that  on  Febru- 
ary 29,  1892,  Mr.  Benjamin  C.  Potts  and  Mr. 
Edward  EL  Coates  were  at  his  office,  and 
that  Mr.  Potts  said  that  the  Rose  Valley 
Mills  would  have  to  stop  unless  he  could  get 
assistance,  and  that  he  feared  some  six  thou- 
sand dollars  in  New  York  would  be  attached; 
that  he  wanted  us  to  help  him;  and  that,  if 
we  would  not,  he  hoped  to  get  outside  assist- 
ance; It  was  then  suggested  to  Mr.  Potts 
that  the  claim  of  Edward  H.  Coates  &  Co. 
should  be  preferred  in  full,  and  that  these 
goods  be  assigned  to  them  as  part  payment; 
that  Mr.  Potts  did  not  say  that  the  assign- 
ment was  not  Intended  as  a  preference;  .that 
they  accordingly  went  to  the  office  of  Rich- 
ard C  Dale,  Esq.,  and  told  him  that  they 
wanted  to  assign  the  money  In  the  hands  of 
O.  J.  Martin  &  Co.,  as  a  preference,  and  he, 
in  consequence,  drew  up  the  assignment; 
that  Mr.  Edward  H.  Coates  said  to  Mr.  Dale 
that  one  purpose  of  the  assignment  was  to 
prevent  attachments  by  other  creditors,  on 
which  Mr.  William  M.  Coates  said  that  the 
understanding  was  to  be  a  straight  prefer- 
ence, and  to  this  Mr.  Potts  assented.  Mr. 
Edward  H.  Coates  says  that  on  February  29, 
1892,  Mr.  Potts  came  to  the  office  of  Wil- 
liam M.  Coates,  and  stated  that  the  Rose 
Valley  Mills  were  financially  embarrassed 
unless  relief  came;  an  assignment  for  cred- 
itors would  have  to  be  made  or  a  receiver  be 
appointed;  that  it  was  asked  of  Mr.  Potts  If 
there  were  any  goods  which  might  be  at- 
tached by  foreign  creditors,  and,  being  in- 
formed that  there  was  money  in  New  York 
subject  to  attachment,  Mr.  William  M.  Coates 
suggested  that  as  the  claim  of  Edward  H. 
Coates  &  Co.  was  such  as  should  be  pre- 
ferred, that  this  money  in  New  York,  in  the 
hands  of  O.  J.  Martin  &  Co.,  be  assigned  to 
Edward  H.  Coates  &  Co.  as  a  preference; 
that  Mr.  Potts  consented  to  assign  the  money 
in  accordance  with  the  suggestion  of  Mr. 
William  M.  Coates,  and  signed  the  transfer 
in  Mr.  Dale's  office;  that  Mr.  Green  did  not 
state  to  him  that  the  assignment  was. not  to 
give  a  preference,  and  he  did  not  reply  to 
Mr.  Green  that  primarily  that  was  so;  that 
he  did  not  say  to  Mr.  Dale  that  one  of  the 
first  objects  to  be  accomplished  by  the  as- 
signment of  the  O.  J.  Martin  &  Co.  claim  was 
to  prevent  any  attachments,  but  that  Mr. 
William  M.  Coates  said  it  was  made  upon  no 
such  conditions,  and  that  Mr.  Potts  assented 
to  this;  that,  shortly  after  the  claim  was 
assigned,  Mr.  Potts  stated  that,  after  he  bad 
given  the  assignment,  he  had  shipped  to  O. 
JT.  Martin  &  Co.  goods  from  which  he  ex- 
pected to  obtain  advances  sufficient  to  pay 


wages  coming  due  on  the  following  Satur- 
day, and  asked  the  assignee  of  the  claim  to 
give  him  an  order  for  an  amount  sufficient  to 
pay  the  wages;  that  there  was  nothing  said 
about  the  shipment  of  other  goods  when  the 
assignment  was  made;  and  that  an  order 
was  given  for  seventeen  hundred  dollars,  pro- 
vided the  amount  in  the  hands  of  O.  J.  Mar- 
tin &  Co.  was  not  reduced  below  two  thou- 
sand and  five  hundred  dollars,  and  provided 
the  order  would  not  Invalidate  the  assign- 
ment of  the  fund;  that  William  M.  Coates 
was  consulted  about  this,  because  George  M. 
Coates,  whom  William  M.  Coates  represent- 
ed, had  guarantied  part  of  the  claim  against 
Rose  Valley  Mills.  Richard  C.  Dale,  Esq., 
testifies  that  William  M.  Coates,  Edward  H. 
Coates,  and  Benjamin  C.  Potts  called  at  his 
office,  and  explained  that  Rose  Valley  Mills 
were  in  financial  difficulty,  owed  Edward  H. 
Coates  &  Co.,  and  wanted  to  secure  a  por- 
tion of  the  claim  by  assignment  of  some 
money  In  the  hands  of  a  New  York  commis- 
sion house;  that  they  wanted  the  assign- 
ment drawn  immediately,  for  fear  creditors 
might  get  ahead  of.  them  by  foreign  attach- 
ment; that  with  this  understanding  the  as- 
signment was  drawn;  that  Mr.  Edward  H. 
Coates  did  not  say  that  the  assignment  was 
not  intended  as  a  preference,  nor  that  It  was 
only  to  prevent  attachments  of  the  money  by 
foreign  creditors,  but  that  the  parties  ex- 
pressed, In  the  hearing  of  all  three,  their  de- 
sire to  have  a  paper  drawn  which  would  give 
the  claim  of  Edward  H.  Coates  &  Co.  a  pref- 
erence as  far  as  possible. 

"Considerable  correspondence  Is  also  of- 
fered, amongst  which  is  a  letter  of  March  8, 
1892,  concerning  the  order  of  O.  J.  Martin  & 
Co.,  for  the  purpose  of  obtaining  money  to 
pay  wages  of  the  hands  of  the  Rose  Valley 
Mills,  in  which  it  is  stated  by  Edward  H. 
Coates  &  Co.  that  further  necessities  can  be 
provided  hereafter  from  the  shipment  of 
goods  going  forward.  Mr.  Edward  H. 
Coates,  in  a  letter  of  March  25,  1892,  to  the 
assignee,  claims  that  the  O.  J.  Martin  &  Co. 
account  is  Improperly  Included  in  the  Inven- 
tory, and  the  assignee,  by  letter  of  the  same 
date,  states  that  he  does  not  see  how  the  claim 
could  have  been  left  out  or  Included  In  any 
other  way  than  that  in  which  it  appears. 
On  September  16,  1892,  Mr.  Edward  H.  Coates 
wrote  the  Rose  Valley  Mills  that  the  signa- 
ture to  the  composition  paper  was  given  with 
the  understanding  that  the  O.  3.  Martin  & 
Co.  account  be  first  credited  on  his  account 
as  a  payment,  and  that  the  account  was  not 
included  in  the  settlement.  To  this  the  treas- 
urer replied,  under  date  of  September  22, 
1892,  that  the  O.  J.  Martin  &  Co.  account  was 
not  assigned  in  payment  of  the  claim,  but 
for  a  very  different  purpose,  and,  unless  the 
condition  In  letter  of  16th  Is  withdrawn,  the 
agreement  to  compromise  will  have  to  be 
treated  as  not  signed  This  dispute  was  final- 
ly settled  by  a  letter  of  Benjamin  C.  Potts, 
treasurer,  to  Edward  H.  Coates  &  Co.,  in 
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which  It  Is  stated  that  It  was  understood  that 
the  composition  agreement  is  to  be  regarded 
as  without  prejudice  to  the  rights  of  either  ' 
party  in  the  O.  J.  Martin  &  Go.  account.  The 
testimony  given  orally  seems  to  practically 
agree  with  the  letters  offered;  so  your  audi- 
tor Is  unable  to  reconcile  the  statements  of  the 
different  parties. 

"An  attempt  is  being  made  to  reform  the 
assignment  by  parol  evidence  to  establish  a 
contemporaneous  oral  agreement  which  in- 
duced the  execution  of  the  assignment, 
though  it  may  vary  the  Instrument,  or  to 
show  a  contemporaneous  promise  to  use  the 
Instrument  for  a  particular  purpose,  which 
has  been  violated.  It  has  been  decided  many 
times  that,  in  order  to  contradict  or  vary  a 
written  Instrument  by  parol  testimony,  there 
must  be  proof  of  fraud,  accident,  or  mistake 
in  the  creation  of  the  instrument  Itself,  or 
an  attempt  to  make  a  fraudulent  use  of  It, 
In  violation  of  a  promise  or  agreement  made 
at  the  time  the  instrument  was  signed,  and 
without  which  it  would  not  have  been  exe- 
cuted; and  the  evidence  must  be  clear,  pre- 
cise, and  indubitable,  and  established  by  the 
testimony  of  two  witnesses,  or  of  one  wit- 
ness corroborated  by  circumstances  equiva- 
lent to  another.  Phillips  v.  Meily,  106  Pa. 
St.  536;  Sylvius  v.  Kosek,  117  Pa.  St  67,  11 
Atl.  392.  The  Instrument  In  this  case  Is 
asked  to  be  reformed  on  the  positive  testi- 
mony of  Mr.  Potts,  and  on  the  testimony  of 
Mr.  Green,  which  is  made  up  of  a  talk  with 
Mr.  Coates.  It  Is  clear  that,  without  the 
testimony  of  Mr.  Green,  the  contention  of 
the  creditors  must  fall.  Does  his  testimony 
vary  or  contradict  the  Instrument,  or  show 
a  fraudulent  use  of  It,  which  was  not  con- 
templated at  the  time  it  was  signed?  It 
is  not  disputed  but  that  Mr.  Potts'  primary 
object  In  having  the  goods  assigned  was  to 
prevent  their  being  attached,  as  that  was 
the  reason  which  prompted  the  assignment; 
so  that  statement  can  be  reconciled  with  the 
assignment,  and  even  though  Mr.  Green  did 
say  to  Mr.  Coates  that  its  object  was  for  the 
purpose  of  protecting  all  the  creditors,  so 
that  none  might  be  preferred,  and  that  Mr. 
Coates  told  Mr.  Green  that  was  primarily 
so,  but  that  there  was  considerable  interest 
due  on  the  claim,  and  that  this  assignment 
should  give  them  a  preference  to  at  least  the 
extent  of  the  interest,  still  this  does  not  show 
that  it  was  not  afterwards  given  as  a  pref- 
erence on  account  of  the  claim  or  of  inter- 
est, neither  does  it  show  that  Mr.  Coates 
said  it  was  not  Intended  as  a  preference. 
It  does  show  that  Mr.  Coates  contended  then 
that  it  should  be  preferred  to  an  amount 
equal  to  the  interest,  and  that  it  was  not  giv- 
en for  the  exclusive  purpose  of  preventing 
attachments  It  is  far  from  clear  that  this 
evidence  supports  the  testimony  of  Mr. 
Potts.  We  are  of  the  opinion  that  the  evi- 
dence offered  Is  insufficient  and  not  clear 
enough  to  vary  the  terms  of  the  assignment 
Should  the  court  be  of  the  opinion,  however, 


that  the  evidence  against  the  Instrument, 
standing  alone,  Is  enough  to  vary  it,  we  are 
still  confronted  with  the  testimony  of  Ed- 
ward H.  Coates,  William  M.  Coates,  and 
Richard  C.  Dale,  Esq.  While  they  state  that 
the  assignment  was  prompted  by  a  fear  of 
foreign  attachments,  still  they  all  insist  that 
It  was  an  absolute  assignment,  intended  as 
a  preference  to  Edward  H.  Coates  &  Co., 
owing  to  the  character  of  their  claim  against 
Rose  Valley  Mills,  and  that  Mr.  Potts  did  not 
state  that  it  was  not  intended  as  a  prefer- 
ence. The  Instrument  was  read  aloud  to  the 
treasurer  before  he  signed  it  He  was  fully 
aware  of  its  terms,  and,  as  a  lawyer,  knew 
its  importance,  and  that  it  could  not  be 
easily  varied  if  It  did  not  contain  all  the 
transaction.  Those  who  assert  that  the  pa- 
per is  not  what  it  purports  to  be,  and  does 
not  contain  the  entire  transaction,  must  take 
the  laboring  oar,  and  prove  it  by  evidence 
clear,  precise,  and  Indubitable.  Thomas  v. 
Loose,  114  Pa.  St  35,  6  Atl.  326. 

"It  is  contended  by  Mr.  Johnson  that  an 
agreement  to  give  an  order  on  O.  J.  Martin 
&  Co.  to  pay  wages  is  persuasive  evidence 
that  the  assignment  was  not  given  to  prefer 
Edward  H.  Coates  &  Co.,  else  he  would  not 
have  relinquished  that  much  of  the  fund; 
but  this  position  is  explained  to  the  satisfac- 
tion of  your  auditor  by  the  fact  that  other 
goods  had  been  shipped  by  Rose  Valley  Mills 
to  O.  J.  Martin-  &  Co.,  after  the  assignment, 
which  was  not  in  contemplation  at  the  time 
the  assignment  was  made,  and  for  that  rea- 
son Edward  H.  Coates  &  Co.  relinquished 
some  of  the  fund,  upon  the  expressed  condi- 
tion that  the  remainder  of  the  fund  be  not 
reduced  below  twenty-flve  hundred  dollars. 
Your  auditor  is  of  the  opinion,  and  finds 
from  the  weight  of  the  evidence,  that  the 
paper  assigning  the  goods  in  the  hands  of 
O.  J.  Martin  &  Co.  to  Edward  H.  Coates 
&  Co.  was  signed  with  the  intention  of  cre- 
ating a  preference  for  the  amount  realized 
from  the  sale  of  those  goods. 

"It  Is  contended,  however,  that  even 
though  it  was  so  Intended,  the  treasurer  had 
no  authority  to  make  such  an  assignment. 
The  by-laws  of  the  corporation  gave  the 
treasurer  custody  of  the  funds  of  the  cor- 
poration, gave  him  power  to  manage  and 
conduct  the  operations  of  the  mill  and  the 
business  generally  In  accordance  with  the 
direction  of  the  board.  In  pursuance  of  this 
very  general  power,  the  treasurer,  who  was 
also  chief  executive  officer  and  general  man- 
ager, had,  with  the  knowledge  of  the  compa- 
ny, general  supervision  of  all  business,  paid 
all  bills,  bought  and  sold  good,  arranged 
with  commission  houses  to  sell  on  consign- 
ment, signed  notes,  drafts,  and  checks,  em- 
ployed and  discharged  the  hands  and  work- 
men, and  exercised,  without  disapproval  of 
the  directors,  all  powers  necessary  to  carry 
on  the  business.  The  directors  seemed  to 
meet  every  three  months,  but  the  minutes 
disclose  the  transaction  of  very  little,  If  any, 
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business,  and  do  not  show  any  action  of  the 
directors,  In  conducting  any  particular  busi- 
ness, or  that  the  acts  of  the  treasurer  were 
approved  or  disapproved.  If  the  proceeds  of 
the  sale  of  the  goods  in  the  hands  of  O.  J. 
Martin  A  Co.  had  been  In  the  bank  account 
of  Rose  Valley  Mills,  there  can  be  no  ques- 
tion but  that  the  treasurer  had  authority  to 
draw  a  check  for  the  amount  to  Edward  H. 
Coates  A  Co.  for  a  payment  on  account  of 
their  claim;  and,  as  the  money  was  in  the 
hands  of  O.  J.  Martin  A  Co.,  your  auditor 
la  unable  to  see  why  he  did  not  have  the  au- 
thority to  do  practically  the  same  thing  In 
giving  an  assignment  of  the  claim  for  the 
same  purpose;  and  the  fact  that  the  assign- 
ment of  this  claim  was  made  on  the  eve  of 
the  insolvency  of  the  corporation  makes  no 
difference.  Williams  v.  Rolling-Mills  Co.,  174 
Pa.  St  299,  34  AtL  442.  Your  auditor  Is 
therefore  of  the  opinion  that  the  treasurer 
did  not  exceed  his  authority  under  the  by- 
laws, and  that  the  assignment  is  valid,  and 
recommends  that  the  amount  of  money  in 
the  hands  of  the  United  Security,  Life  In- 
surance A  Trust  Company,  less  their  com- 
missions, be  awarded  to  Edward  H.  Coates  A 
Co.,  on  account  of  their  claim. 

"The  report  of  your  auditor  was  referred 
back  to  him  for  the  purpose  of  taking  more 
testimony  on  the  claim  for  the  goods  in  the 
hands  of  O.  J.  Martin  &  Co.  By  this  testi- 
mony It  appears  that  O.  J.  Martin  &  Co. 
would  not  pay  the  amount  of  money  or  give 
the  warehouse  receipt  for  the  goods  to  E.  H. 
Coates  A  Co.,  because  the  assignee  of  Rose 
Valley  Mills,  for  the  benefit  of  Its  creditors, 
claimed  them,  and  would  not  give  them  to 
the  assignee,  because  E.  H.  Coates  A  Co. 
claimed  them,  and.  to  get  the  matter  adjust- 
ed, an  agreement  was  entered  into  between 
the  assignee  and  E.  H.  Coates  A  Co.,  on  May 
9,  1892,  wherein  it  was  agreed  that  the  goods 
be  sold,  if  not  then  sold,  and  that  their  pro- 
ceeds be  paid  to  the  United  Security,  etc., 
Co.,  and  that  a  suit  for  the  proceeds  be 
brought  to  determine  who  had  the  right  to 
the  money.  It  was  afterwards  agreed  by 
the  parties  that  the  dispute  be  referred  to 
your  auditor.  After  the  agreement  was  en- 
tered Into,  Mr.  Potts  went  to  see  O.  J.  Mar- 
tin &  Co.,  and  obtained  from  them  a  draft, 
which  represented  the  goods  sold,  indorsed 
to  the  order  of  the  United  Security,  etc.,  Co., 
and  the  warehouse  receipt,  which  was  In- 
dorsed to  him  as  treasurer,  and  which  rep- 
resented the  goods  whlcb  had  not  been  sold. 
The  draft  and  warehouse  receipt  were  turn- 
ed over  to  the  United  Security  Company,  In 
pursuance  of  the  agreement,  and  they  had 
never  been  in  the  hands  of  B.  H.  Coates  A 
Co.  The  draft  and  warehouse  receipt  were 
transferred  by  O.  J.  Martin  &  Co.,  for  the 
purpose  of  getting  them  into  the  hands  of 
the  stakeholders.  Upon  this  state  of  facts,  It 
Is  urged: 

"(1)  That  the  assignment  to  H.  H.  Coates 
&  Co.  did  not  pass  the  goods  unsold,  In  the 


hands  of  O.  J.  Martin  A  Co.  I  think  It  cannot 
be  doubted  but  that  It  was  the  intention  of 
all  parties  In  Interest  to  transfer  everything 
In  the  hands  of  O.  J.  Martin  A  Co.,  belong- 
ing to  Rose  Valley  Mills.  'AH  money  now 
due  and  to  become  due  for  goods  assigned' 
Is  the  language  of  the  assignment  The 
goods  were  placed  In  the  hands  of  O.  J.  Mar- 
tin A  Co.  for  sale,  and  the  proceeds  of  those 
sold  at  the  time  of  the  assignment  to  E.  H. 
Coates  A  Co.  undoubtedly  passed  to  them, 
and  those  unsold  had  been  in  the  bands  of 
Martin  A  Co.  for  some  time,  and  were  put 
there  for  sale;  and  the  clause  In  the  assign- 
ment 'all  money  to  become  due'  certainly 
contemplated  a  transfer  of  that  realized  by 
a  sale  of  those  not  then  sold,  and  would  cer- 
tainly put  the  goods  themselves  out  of  all 
reach  and  control  of  the  Rose  Valley  Mills. 
Tour  auditor  is  of  the  opinion  that  It  would 
be  drawing,  too  fine  a  distinction  to  hold  that 
the  goods  In  the  hands  of  Martin  A  Co,  for 
sale,  did  not  pass  by  the  assignment 

"(2)  That  E.  H.  Coates  A  Co.  cannot  dalm 
tbem  as  against  the  assignee,  because  they  did 
not  have  them  In  possession.  Your  auditor  does 
not  understand  the  law  to  be  that  an  assignee 
of  goods  must  take  actual  possession  of  them 
when  they  are  not  left  in  the  bands  of  the  as- 
signor. The  general  rale  Is  that  possession 
must  be  given  to  the  vendee  when  the  property 
sold  is  in  vendor's  possession;  and,  in  deter- 
mining the  kind  of  possession  necessary  in  the 
vendee,  regard  must  be  had  to  the  character  of 
the  property,  the  location  of  it,  the  nature  of 
the  transaction,  the  position  of  the  parties,  and 
the  intended  use  of  the  property.  In  this  case, 
when  the  property  was  assigned,  it  was  out  of 
the  actual  possession  of  the  assignor,  and  the 
assignee  of  It  had  quite  as  much  possession 
after  the  assignment  as  the  assignor  had  before. 
It  had  been  placed  In  the  hands  of  a  commis- 
sion merchant  for  sale,  and  was  at  the  time  of 
the  assignment  In  his  hands  for  that  purpose, 
subject  to  his  charges;  and,  of  course,  E.  EL 
Coates  A  Co.  would  only  take  possession  of  the 
goods  and  money  subject  to  the  charges  of  the 
commission  house,  and  only  wanted  the  pro- 
ceeds of  the  sale  of  the  goods,  after  being  con- 
verted into  cash.  Your  auditor  is  therefore  of 
the  opinion  that  the  assignment  to  E.  H.  Coates 
A  Co.  passed  the  money,  together  with  the 
goods  In  the  hands  of  Martin  A  Co.  for  sale, 
and  that  the  possession  of  E.  H.  Coates  A  Co. 
was  sufficient  under  the  circumstances,  and 
sees  no  reason  to  change  his  report." 
Opinion  of  court  dismissing  exceptions: 
"Both  sides  seem  dissatisfied  with  the  audi- 
tor's report  Mr.  Potts,  the  principal  creditor 
excepts  to  the  auditor's  construction  of  the 
paper  executed  by  him  for  the  company,  pur- 
porting to  assign  to  Ed.  H.  Coates  A  Co.  the 
commission  account  of  the  company  in  the 
bands  of  O.  J.  Martin  A  Co.,  of  New  York, 
dated  February  29,  1892.  Coates  A  Co.  ex- 
cept to  the  allowance  made  by  the  auditor  to 
Mr.  Potts  for  his  salary.  Both  parties  object 
to  certain  fees  and  expenses  being  charged  te 
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the  fond,  Instead  of  to  the  share  of  the  fund* 
awarded  to  the  litigants.  The  testimony  is 
quite  voluminous,  and  the  argument  was  most 
exhaustive.  The  points  In  dispute  may  be  re- 
duced to  five:  (1)  What  Is  the  proper  con- 
struction of  the  paper  of  February  29,  1892, 
unaffected  by  the  parol  testimony?  (2)  Is  the 
parol  testimony  sufficient  to  either  explain  or 
vary  the  writing.  (3)  If  the  paper  is  to  be 
construed  as  an  assignment  of  the  money  and 
goods  in  the  hands  of  O.  J.  Martin  to  B.  H. 
Coatee  &  Co.,  had  Mr.  Potts  authority  to  make 
such  a  contract,  to  be  binding  upon  both  the 
company  and  its  creditors?  (4)  Has  the  au- 
ditor allowed  Mr.  Potts  too  much  for  his  serv- 
ices as  general  manager  of  the  concern?  (5) 
Has  the  auditor  properly  distributed  the  fees 
and  expenses  In  charging  them  to  the  fond,  In- 
stead of  charging  the  dividends  awarded  to 
the  several  litigants? 

"The  paper,  standing  alone,  would  undoubt- 
edly be  an  equitable  assignment  If  it  was  for  a 
good  and  sufficient  consideration,  and  was  au- 
thorized by  the  company.  On  its  face,  it 
states  no  consideration.  This,  however,  can 
always  be  proved  by  parol.  The  uncontradict- 
ed evidence  on  both  sides  Is  that  the  Rose  Val- 
ley Mills  owed  Ed.  H.  Coates  &  Co.  an  honest 
business  debt,  more  in  amount  than -the  highest 
value  of  the  goods  and  money  assigned.  It 
was  also  competent  to  hear  parol  testimony  as 
to  any  latent  ambiguity  in  the  paper.  It 
speaks  of  'money  due  and  to  become  due,'  etc. 
The  uncontradicted  parol  testimony  Is  that  it 
was  intended  to  cover  all  the  property  In  the 
hands  of  O.  J.  Martin  &  Co.  that  could  be 
attached,  and  that  the  subject  of  .the  alleged 
assignment  was  the  goods  and  money  of  the 
Rose  Valley  Mills  in  the  hands  of  their  com- 
mission merchant,  O.  J.  Martin  &  Co.,  of  New 
York.  Thus  far,  therefore,  the  auditor  has 
heard  proper  testimony  to  enable  him  to  con- 
strue the  paper.  If  the  evidence  of  a  contem- 
poraneous parol  agreement,  giving  to  the  paper 
a  meaning  different  from  its  apparent  meaning, 
has  not  been  sufficient  in  law  to  have  that  ef- 
fect, then  the  construction  put  upon  this  paper 
by  the  auditor  is  correct,  and  the  chief  excep- 
tion must  be  dismissed 

"This  brings  us  to  the  second  question:  Is 
the  parol  testimony  sufficient  of  a  contempora- 
neous parol  agreement  that  this  paper  should 
only  be  used  for  the  benefit  of  all  the  credit- 
ors, and  that  its  object  was  to  assign  the  money 
and  goods  to  Edward  H.  Coates  &  Co.,  as  a 
trustee  for  all  the  creditors,  so  as  to  place  the 
property  beyond  attaching  foreign  creditors? 
The  auditor  has  found  against  this  proposition, 
and  we  are  not  convinced  that  this  is  erro- 
neous. He  had  the  witnesses  "before  him,  and 
was  better  able  to  weigh  the  testimony  than 
the  court  can  by  a  mere  reading  of  It 

"This  brings  us  to  the  third  question:  Had 
Mr.  Potts  authority  to  make  such  a  contract? 
It  may  be  conceded  that  he  had  not  such  au- 
thority, either  as  secretary  or  general  manager. 
And,  unless  there  is  sufficient  evidence  of  a 
ratification  of  his  contract  by  the  company, 


we  are  of  the  opinion  that  this  point  was  well 
taken.  We  find,  however,  that  the  company, 
from  the  time  the  paper  was  signed,  knew  of 
its  existence,  and  have  not  from  then  till  now 
repudiated  It  The  assignment  that  was  made 
by  the  company  a  few  days  after  the  date  of 
the  paper  virtually  recognizes  it  as  the  as- 
signee, in  his  inventory  of  the  assets,  names 
the  commission  account  of  O.  J.  Martin  &  Co., 
and  notes  it  as  subject  to  the  claim  of  Edward 
H.  Coates  &  Co.  'Potts  was  the  active  busi- 
ness executive  of  the  company  under  its  by- 
laws.' (I  quote  from  Mr.  Johnson's  paper 
book.)  There  was  a  meeting  of  the.  directors 
after  the  date  of  the  paper,  and  after  an  al- 
leged compromise  with  all  the  creditors,  Includ- 
ing Coates  &  Co.,  and  after  the  Rose  Valley 
Mills  Co.  had  full  knowledge  of  the  existence 
of  the  paper.  In  addition  to  this,  the  company 
and  assignee  claimed  under  the  assignment 
The  tripartite  agreement  to  select  a  stakehold- 
er until  the  effect  of  the  paper  should  be  con- 
strued was  a  clear  ratification  of  Potts'  power 
to  make  it  Not  only  was  no  action  taken  to 
repudiate  it  but  on  the  contrary,  it  was  re- 
garded by  the  company  as  a  valid  transfer  of 
the  claim  in  New  York,  at  least  so  far  as  to 
protect  the  property  from  attaching  creditors. 
True,  Mr.  Potts  says  the  company  supposed 
his  construction  of  the  paper  was  all  the  effect 
it  was  to  have,  but  a  mistake  in  law  will  not 
relieve  them.  We  are  therefore  of  opinion 
that  the  learned  auditor  has  given  the  proper 
construction  to  the  paper,  and  that  its  legal 
effect  was  to  vest  In  E.  H.  Coates  &  Co.  the 
title  to  said  goods  and  money,  not  only  as  to  the 
company,  but  as  against  Its  creditors.  By  the 
uncontradicted  testimony,  the  intention  of  the 
parties  was  that  this  paper  was  to  have  the 
effect  of  defeating  any  foreign  attachment 
which  it  could  not  have  unless  It  was  a  full 
and  absolute  assignment  bona  fide,  made  be- 
fore the  levying  of  the  attachment 

"The  fourth  question  is: "  Has  the  auditor  al- 
lowed Mr.  Potts  more  than  he  was  entitled  to 
under  his  agreement  and  the  resolution  of  the 
company,  as  measured  by  the  services  he  ren- 
dered? It  must  be  remembered  that  Mr.  Potts 
was  the  factotum  of  the  concern;  that  the 
company  had  agreed  to  the  compensation 
claim;  that  the  company,  although  it  had  re- 
organized, and  held  a  meeting  afterwards,  did 
not  change  it  It  must  also  be  remembered 
that  the  success  of  business  was  doubtful,  and 
the  result  has  shown  that  all  he  could  receive 
was  his  dividend.  Under  all  the  circumstan- 
ces, we  do  not  feel  like  disturbing  the  finding 
of  the  auditor  on  this  point.  His  findings  upon 
the  fifth  and  last  point  are  entirely  satisfactory, 
and,  in  our  judgment,  correct  The  excep- 
tions are  therefore  dismissed,  and  the  report  of 
the  auditor  is  confirmed." 

Isaac  Johnson,  for  appellant  V.  Gilpin  Rob- 
inson and  William  0.  Hannis,  for  appellees. 

PER  CURIAM.  We  think  the  findings  of 
fact  contained  in  the  auditor's  report  are  fully 
sustained  by  the  testimony,  and  upon  those 
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findings,  and  for  the  reasons  stated  in  the  re- 
port of  the  auditor  and  in  the  opinion  of  the 
learned  court  below,  we  affirm  the  decree.  De- 
cree affirmed,  and  appeal  dismissed,  at  the  cost 
of  the  appellant 

(US  Pa.  st  98) 

In  re  NEPFS  ESTATE. 

(Supreme  Court  of  Pennsylvania.     March  21, 
1898.) 

Assignment  fob  Benefit  of  Creditors  —  Rents 
or  Land  Assionsd — Rights  of  Creditors  — 
Bond— Construction—  Contracts—  Scffioibs- 
ot  of  Evidence — Estoppel. 

1.  Rents  of  land  assigned  for  the  benefit  of 
creditors,  subject  to  incumbrances,  must  be  ap- 
plied by  the  assignee  to  the  liens. 

2.  The  condition  in  a  bond  given  to  a  bank 
was  that  N.  should  pay  to  the  bank,  when  so  re- 
quired by  it,  all  notes  and  other  indebtedness  on 
which  he  "is  liable"  in  any  way  to  said  bank. 
Held,  that  such  bond  secured  only  debts  exist- 
ing at  the  date  of  the  bond,  and  not  notes  which 
were  not  renewals,  afterwards  executed. 

3.  Where  the  question  was  whether  it  was 
subsequently  agreed  that  a  bond  given  a  bank 
should  be  security  for  notes  of  N.  executed  after 
its  date,  there  was  evidence  that  he  said  to  a 
committee  which  called  that  the  judgment  on 
the  bond  "secures  all  theae  notes,"  or  that  this 
judgment  that  we  had  was  to  cover  all  these 
notes."  Held,  that  the  evidence  merely  showed 
the  expression  of  an  opinion  by  N.  as  to  what' 
the  bond  covered,  and  not  an  agreement  that  it 
should  cover  such  notes. 

Appeal  from  court  of  common  pleas,  Le- 
high county. 

Distribution  of  the  assigned  estate  of  Joel 
Neff.  From  a  Judgment  dismissing  its  ex- 
ceptions to  ana  confirming  the  auditor's  re- 
port, the  National  Bank  of  Slatington  ap- 
peals.   Affirmed. 

Joel  Neff  made  an  assignment  for  the  ben- 
efit of  creditors  to  Frank  Jacobs  on  the  8th 
-day  of  April,  1896.  At  the  time  of  the  as- 
signment the  assignor  was  the  owner  of  con- 
siderable valuable  real  estate  situate  in  the 
county  of  Lehigh.  This  real  estate  was  sold 
by  the  assignee  under  an  order  of  the  court 
of  common  pleas  for  the  payment  of  debts, 
and,  on  return  being  made  to  the  order  of 
sale,  the  sale  was  confirmed  by  the  court. 
This  sale  discharged  all  liens  on  the  proper- 
ty except  first  mortgages.  At  the  time  of 
the  execution  of  the  assignment  the  judg- 
ments against  said  Joel  Neff  entered  of  rec- 
ord were  as  follows,  and  In  the  following  or- 
der, to  wit:  (1)  Frank  Jacobs,  No.  393,  Jan- 
uary term,  1896,  note  dated  April  4, 1896,  for 
$925.  (2)  National  Bank  of  Slatington,  No. 
403,  January  term,  1896,  bond  dated  July  19, 
1893,  entered  April  G,  1896,  for  $30,000.  (3) 
Thomas  Kern,  No.  411,  January  term,  1896. 
Note  dated  April  6,  1896,  entered  same  day 
for  $10,950.  There  were  judgments  entered 
on  a  subsequent  day  to  these,  but  they  were 
not  reached,  and  do  not  come  in  question 
here.  The  auditor  In  his  first  report  reported 
that  the  net  balance  for  distribution  arising 
out  of  the  proceeds  of  sale  of  the  real  estate, 
after  deducting  all  proper  costs  and  expenses. 


was  $6,498.79.    This  amount  he  distributes 
as  follows: 

To  Frank  Jacobs,  on  his  judgment  No. 
393,  January  term,  1896 $   955  55 

To  Ihomas  Kern,  on  his  judgment 
No.  411,  January  term,  1896  (the 
balance)    5,543  24 

Total   $6,498  79 

The  auditor  refused  to  make  any  distribu- 
tion to  the  judgment  of  the  National  Bank  of 
Slatington,  though  entered  on  the  same  day 
with  that  of  Thomas  Kern,  and  prior  in  date 
and  in  time  of  entry.  On  exceptions  being 
filed  to  this  report,  the  same  was  referred 
back  to  the  auditor  for  the  taking  of  fur- 
ther testimony.  In  his  supplemental  report 
the  auditor  makes  no  change  in  the  distribu- 
tion, except  that  he  deducts  the  expenses  of 
the  reference  back  from  the  amount  allowed 
in  his  former  report  to  Thomas  Kern,  thus 
making  his  distributive  share  $5,489.54.  The 
bond  on  which  the  judgment  of  the  National 
Bank  of  Slatington  was  entered  is  dated 
July  19, 1893,  is  for  $30,000,  and  contains  the 
following  conditions:  "The  condition  of  this 
obligation  is  such  that  if  the  above-bounden 
Joel  Neff,  his  executors,  administrators,  or 
any  of  them,  shall  and  do  well  and  truly 
pay,  or  cause  to  be  paid,  unto  the  above- 
named  National  Bank  of  Slatington,  when  so 
required  by  them,  all  notes  and  other  In- 
debtedness in  which  he  is  liable  In  any  way 
to  said  National  Bank  of  Slatington,  and  said 
bank  to  have  the  right  at  any  time  to  enter 
judgment  and  Issue  execution  to  recover  said 
indebtedness,  whether  notes  of  said  Joel  Neff 
are  due  or  not"  None  of  the  notes  held  by 
the  bank  at  the  time  of  the  execution  of  this 
judgment  bond  remained  unpaid  at  the  time 
of  the  assignment.  But  subsequently  a  large 
amount  of  other  notes  were  discounted  by 
the  bank  for  Mr.  Neff,  on  which  he  was  lia- 
ble either  as  maker  or  lndorser,  aggregating, 
in  the  fall  of  1895,  about-  September  or  Oc- 
tober, to  upwards  of  $20,000.  On  some  of 
these  notes  Thomas  Kern  was  lndorser. 
About  September  or  October,  1895,  the  bank 
appointed  a  committee  consisting  of  W.  EL 
Glsh,  the  cashier  of  the  bank,  and  D.  D. 
Roper,  and  the  said  Thomas  Kern,  two  of 
the  directors  of  the  bank,  to  see  Mr.  Neff 
in  relation  to  his  standing  and  the  notes  he 
had  In  bank.  This  committee  had  an  inter- 
view with  Mr.  Neff  In  the  bank,  all  the 
members  of  the  committee,  Including  Mr. 
Kern,  being  present.  The  object  of  this  In- 
terview was  to  get  Mr.  Neff  to  take  up  his 
notes  in  the  bank,  and  to  reduce  his  liability 
to  the  bank,  and  to  get  him  to  give  security 
or  collateral  to  the  bank  for  his  liability. 
What  occurred  between  this  committee  and 
Mr.  Neff  Is  stated  In  the  opinion  of  the  court 
of  common  pleas.  Subsequent  to  this  Inter- 
view with  Mr.  Neff,  and  on  the  strength  and 
in  pursuance  of  what  was  then  said  by  Mr. 
Neff,  the  bank  renewed  some  of  the  notes 
for  Mr.  Neff  and  discounted  other  notes  for 
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him;  and  all  the  notes  held  by  the  bank'  at 
the  time  of  the  assignment  on  which  Mr. 
Neff  was  liable  were  either  renewals  of  notes 
or  new  notes  discounted  by  the  bank  for  Mr. 
Neff  subsequent  to  this  Interview  of  the  com- 
mittee with  Kim.  At  the  time  of  the  audit  the 
amount  due  on  the  notes  held  by  the  bank 
on  which  Mr.  Neff  was  liable,  either  as  mak- 
er or  lndorser,  was  $5,306.46.  The  contention 
on  the  part  of  the  bank  was  that  there  should 
be  a  pro  rata  distribution  of  the  balance  after 
the  payment  of  the  Judgment  of  Frank  Ja- 
cobs on  the  Judgment  of  the  bank  and  that 
of  Thomas  Kern.  This  was  denied  by  the 
auditor  and  the  court  below,  and  the  whole 
balance' was  distributed  to  Thomas  Kern  on 
his  judgment    Hence  this  appeal. 

The  opinion  of  the  court  of  common  pleas  Is 
as  follows  (Albright,  J.): 

"As  to  rent  charged  In  this  account  (this  ac- 
count concerns  the  realty  only;  there  seems  to 
be  a  personal  fund  not  yet  accounted  for):  The 
authorities  cited  by  the  learned  auditor  show 
that  rents  are  to  be  applied  to  the  payment  of 
liens.  See,  especially,  Wolfs  Appeal,  106  Pa. 
St  545,  and  cases  cited  in  opinion  In  that  case. 
.  The  auditor's  decision  in  this  respect  Is  correct. 
As  to  taxes  paid  by  assignee:  Upon  reading 
the  reports  and  the  evidence,  the  court  1b  un- 
able to  find  any  findings  of  fact  about  the  tax- 
es, nor  any  evidence  from  which  the  facts 
about  them  can  be  found.  There  is  no  proof 
upon  which  error  of  the  auditor  in  refusing  to 
Impose  them  on  this  real-estate  fund  can  be  in- 
ferred. If  accountant  desires  to  press  the  mat- 
ter of  taxes,  probably  upon  proper  application 
made  at  an  early  day,  there  will  be  a  reference 
back  for  the  auditor's  action  as  to  the  facts 
and  the  law.  Is  the  Slatlngton  National  Bank 
entitled  to  have  Its  judgment  share  in  the  dis- 
tribution with  that  of  Thomas  Kern?  Both 
were  entered  on  the  same  day,  April  6,  1896. 
The  bond,  with  warrant  of  the  bank,  is  dated 
July  19,  1893.  The  condition  is  that  if  Neff 
shall  pay,  or  cause  to  be  paid,  to  the  bank, 
'when  so  required  by  them,  all  notes  and  oth- 
er indebtedness  In  which  he  is  liable  in  any 
way  to  said  National  Bank  of  Slatlngton,  and 
said  bank  to  have  the  right  at  any  time  to 
enter  judgment  and  Issue  execution  to  secure 
said  indebtedness,  whether  notes  of  the  said 
Joel  Neff  are  due  or  not'  The  meaning  of  the 
words  'is  liable'  is  not  affected  by  any  other 
words  in  sold  condition.  It  is  beyond  argu- 
ment that  It  provided  only  for  Indebtedness  ex- 
isting at  the  date  of  the  bond.  It  would  no 
doubt  cover  the  case  of  renewals  of  evidences 
of  such  then  existing  debts.  Appeal  of  Bank 
of  Commerce,  44  Pa,  St  423.  But  it  Is  con- 
ceded by  the  bank  that  none  of  the  Indebted- 
ness when  the  judgment  was  entered  existed 
at  the  date  of  the  bond.  It  Is  claimed  by  the 
bank  that  it  Is  shown  by  testimony  that  the 
bond  covered  indebtedness  created  subsequent 
to  its  date;  that  Neff  so  agreed.  As  to  the 
said  matter,  Mr.  Roper  testifies  that  he  was  a 
director  of  the  bank;  that  the  financial  stand- 
ing of  Mr.  Neff  was  discussed;   that  in  Sep- 


tember or  October,  1895,  Mr.  Glsh,  the  cashier, 
Thomas  Kern,  aforesaid,  and  the  witness  were 
appointed  a  committee  to  see  Neff  In  relation 
to  his  standing  and  notes  In  the  bank;  said 
committee  met  Neff  at  the  bank;  said  bond 
(It  is  for  $30,000)  was  talked  about;  Glsh 
said  to  Neff  that  they  wished  to  see  him  about 
his  notes  In  the  bank;  the  bank  examiner  was 
finding  fault;  certain  notes  were  mentioned; 
'that  we  did  not  regard  these  notes  as  safe, 
and  look  upon  them  as  single- name  papers; 
and  that  he  ought  to  take  them  out  of  the 
bank,  or  provide  us  with  satisfactory  security; 
and  that  we  wanted  him  to  make  some  effort 
to  take  up  these  notes,  and  that  we  wanted  to 
feel  safe  in  the  matter.  Mr.  Neff  said,  "I  will 
do  what  1  can  In  the  matter,  to  take  out  notes  as 
fast  as  I  can  reduce."  He  said,  "I  don't  see 
why  you  don't  feel  safe;  I  gave  you  a  Judg- 
ment that  secures  all  these  notes."  I  said, 
"Mr.  Neff,  that  judgment  is  not  on  record." 
"Well,"  he  says,  "you  might  put  it  on  record 
any  time  you  want,  if  you  find  it  necessary  to 
protect  yourself;"  "but,"  he  says,  "I  would  not 
like  to  have  the  judgment  on  record,  as  It 
would  Injure  my  credit  and  standing.  If  you 
feel  any  danger,  you  may  put  it  on  record,  but 
I  would  not  like  it  I  think  I  can  take  these 
notes  up,  and  I  think  I  am  good  for  all  my 
debts."  That  was  principally  what  was  said 
between  us.'  Mr.  Kern  was  present,  and 
heard  what  was  said.  At  that  time  the  bank 
held  NefTs  paper  for  about  $20,000.  Mr.  Glsh 
testifies  concerning  said  meeting  and  conversa- 
tion: T  stated  the  object  to  Mr.  Neff  of  the 
meeting  about  the  amount  of  his  notes,  saying 
that  we  wanted  security,  some  collateral,  or 
to  get  him  to  take  up  some  of  these  notes. 
He  said  he  didn't  know  why  we  were  uneasy, 
because  he  had  given  judgment  for  all  these 
notes.  He  always  met  me  with  the  argument 
that  he  had  given  judgment  for  the  notes. 

•  *  •  He  said,  "You  fellows  are  safe,  be- 
cause I  gave  you  judgment  for  all  these  notes." 

•  •  •'  That  afterwards,  when  Neff  was 
spoken  to  by  the  witness  about  his  indebted- 
ness, he  said  he  would  take  care  of  them: 
that  we  should  renew  them;  that  this  judg- 
ment that  we  had  was  to  cover  all  of  these 
notes;'  and  that  consequently  the  notes  were 
renewed  for  his  accommodation.  This  Is  the 
testimony  relied  on  by  the  bank.  It  was  given 
upon  the  hearing  on  the  reference  back,  which 
was  made  to  afford  an  opportunity  to  make 
the  testimony  more  explicit  after  the  witnesses 
had  refreshed  their  recollections.  Kern  was 
the  lndorser  of  Neff  on  notes  held  by  the  bank 
when  said  judgment  was  given,  and  when  said 
conference  took  place,  for  about  $6,200.  After 
NefTs  failure  Kern  lifted  those  notes.  (Testi- 
mony of  Mr.  Glsh  and  of  Mr.  Roper.)  That 
liability  or  debt  was  part  of  the  consideration 
of  Kern's  Judgment  which  was  confessed  on 
April  6,  1896,  for  $10,950.  The  fund  In  con- 
troversy is  $5,489.84.  The  parties  to  a  writ- 
ten contract  may  subsequently  abandon,  modi- 
fy, or  change  it  or  substitute  a  new  contract, 
and  this  may  be  shown  by  paroL    Holloway 
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v.  Frlck,  149  Pa.  St  178,  24  Atl.  20L  In 
Mitchell  v.  Ck>ombs,  96  Pa.  St  430,  the  latter 
had  given  a  mortgage  to  a  bank  intended  to 
secure,  not  future  advancements,  but  a  bond  of 
$1,000,  which  he  at  the  time  owed  the  bank 
and  afterwards  paid.  The  bank,  instead  of 
satisfying  the  mortgage,  retained  it  as  security 
for  future  discounts.  The  supreme  court  said 
that  Coombs' acquiescence  in  that  arrangement 
would  no  doubt  estop  him,  but,  as  to  his  Judg- 
ment creditors,  the  transaction  was  of  no  legal 
force.  As  to  them,  the  mortgage  was  satisfied, 
and  no  arrangement  not  apparent  on  Its  face 
would  avail  to  continue  its  lien;  and  quoted 
from  Irwin  v.  Tabb,  17  Serg.  &  R.  423,  that 
'It  must  perhaps  be  conceded  that  a  mortgage 
to  secure  further  advances  which  does  not  con- 
tain notice  of  the  agreement  Is  void  against 
creditors  generally.'  While  Coombs  was  still 
indebted  to  the  bank,  the  latter  assigned  the 
mortgage  to  a  third  party,  Coombs  represent- 
ing that  it  was  a  first  lien  and  no  defense 
against  it.  Concerning  that  the  court  said: 
'Suppose  that  this  assignment,  made,  as  it  was, 
with  Coombs'  consent,  not  only  estopped  him, 
but  as  to  creditors  amounted  to  a  novation  of 
the  mortgage;  yet  as  to  them  it  could  be 
nothing  more  than  a  novation,  and,  in  order 
to  give  it  effect,  they  must  have  notice.'  A 
judgment  for  future  advances  is  a  lien  for  such 
advances,  as  against  intervening  incumbran- 
ces, only  from  the  date  of  such  future  advances, 
and  not  from  the  date  of  the  judgment.  Kerr's 
Appeal,  92  Pa.  St  236.  Evidence  of  the  In- 
tention of  the  parties  at  the  time  of  the  dis- 
counts to  consider  the  new  notes  as  renewals 
of  former  notes  Is  not  admissible.  The  ques- 
tion is  one  of  fact  whether  or  not  they  are 
renewals,  and  not  what  the  parties  intended  or 
considered.  Appeal  of  Bank  of  Commerce, 
supra.  The  court  remarked  that  the  rejected 
questions  on  the  trial  and  the  points  were  at- 
tempts to  substitute  the  opinions  and  Inten- 
tions of  the  parties  for  the  actual  facts,  and 
that  the  court  below  were  right  In  overruling 
the  questions  and  In  declining  so  to  charge  the 
jury.  The  most  obvious  of  the  reasons  whj 
the  bank's  contention  cannot  prevail  Is  the  ont 
that  taking  said  testimony  at  its  strongest  it 
does  not  establish  that  the  condition  of  tht 
obligation  was  changed,  nor  that  It  was  Intend 
ed  or  desired  to  change  it;  nothing  was  addeo 
to  it  The  parties  to  the  conference  did*  not 
have  the  bond  then,  and  It  Is  probable  that  no 
one  of  them  had  a  distinct  Idea  as  to  what 
the  bond  actually  covered.  What  Neff  said 
on  that  occasion  amounted  to  no  more  than  at 
opinion  that  the  bond  covered  the  notes  then 
held  by  the  bank,  or  an  argument  the  purpose 
of  which  was  to  persuade  the  bank's  repre- 
sentatives to  be  content  with  his  obligation 
then  held  by  the  bank.  He  said,  1  gave  you 
a  Judgment  that  secures  all  these  notes;'  and, 
according  to  another  version,  that  this  Judg- 
ment that  we  had  was  to  cover  all  these  notes.' 
It  Is  urged  that  Kern  is  estopped  from  resisting 
the  bank's  claim  because  he  was  present  and 
was  a  party  to  said  conference.    But  he  did 


not  say,  or  refrain  from  saying,  anything  that 
induced  action  or  inaction  by  the  bank  to  Its 
prejudice.  And  the  cashier  and  the  other  di- 
rector present  knew  as  well  as  Kern  that  the 
latter  was  on  NefTs  paper  then  held  by  the 
bank.  It  seems  Kern,  like  his  colleagues,  was 
satisfied  with  Neff  s  assurance  that  the  bond 
was  for  all  the  notes  on  which  he  was  liable  to 
the  bank.  When  that  bond  was  entered  and 
became  a  Judgment  It  secured  none  of  NefTs 
obligations  at  that  time.  October  25,  1897, 
the  exceptions  are  dismissed,  and  the  report 
confirmed." 

John  Rupp  and  D.  D.  Roper,  for  appellant. 
Edward  Harvey,  for  appellee. 

PER  CURIAM.  In  his  opinion  dismissing 
the  exceptions  and  confirming  the  auditor's  re- 
ports, the  learned  president  of  the  common 
pleas  has  so  carefully  considered  and  satis- 
factorily disposed  of  the  questions  presented 
by  the  assignments  of  error  that  nothing  can 
be  profitably  added  to  what  he  has  so  well 
said.  A  careful  examination  of  the  record  has 
disclosed  nothing  that  would  Justify  us  in  dis- 
turbing the  decree;  and  we  accordingly  affirm 
the  same,  and  dismiss  the  .appeal,  for  reasons 
given  in  the  opinion  referred  to.  Decree  af- 
firmed, and  appeal  dismissed,  at  appellant's 
costs. 


(WP».Bt.Ul) 
MEDIA  TITLE  &  TRUST  CO.  v.  KELLY  et  al. 
(Supreme  Court  of  Pennsylvania.     March  21, 

1898.) 
8n*ERrFF's  Sals — Sbtting  Aside— Evidenob— Pbk- 

80MPT1ONS. 

1.  It  was  error  to  set  aside  a  sheriff's  sale 
after  it  was  confirmed,  the  deed  was  acknowl- 
edged in  open  court,  and  the  purchase  money 
had  been  paid,  on  the  grounds  that  part  of  the 
land  had  been  subdivided,  and  the  other  part 
contained  a  valuable  stone  quarry;  that  neither 
the  subdivision  into  lots  nor  the  quarry  was 
mentioned  in  the  advertisement  of  sale;  that 
the  sale  was  not  advertised  as  required  by  law; 
and  that  the  price  was  inadequate. 

2.  In  the  absence  of  evidence  to  the  contrary, 
It  will  be  presumed  that  the  court  made  a  spe- 
cial order  fixing  a  certain  day  for  the  acknowl- 
edgment of  sheriff's  deeds,  where  a  deed  ac- 
knowledged on  such  day  is  attacked. 

Appeal  from  court  of  common  pleas,  Dela- 
ware county. 

Action  by  the  Media  Title  &  Trust  Company 
against  Mary  Kelly  and  others,  in  which  there 
was  a  Judgment  for  plaintiff.  Certain  land 
was  sold  by  the  sheriff  under  execution  issued 
on  said  judgment  the  sale  was  confirmed,  and 
the  deed  was  acknowledged  In  open  court  and 
delivered  to  the  purchaser.  Defendants  filed 
a  petition  to  set  the  sale  aside,  etc  From  an 
order  setting  aside  the  sale,  plaintiff  appeals. 
Reversed. 

Horace  P.  Green  and  V.  Gilpin  Robinson,  for 

appellant    John  E.  McDonough,  for  appellees. 

GREEN,  J.  This  is  an  appeal  from  an  or- 
der of  the  court  below  setting  aside  a  sher- 
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iff's  sale  of  lands  of  the  defendants.  The 
sale  was  made  on  July  3,  1897.  On  the  6th 
of  July,  1897,  the  sheriff's  deed  was  duly  ac- 
knowledged In  open  court,  and  was  delivered 
to  the  purchaser.  The  whole  of  the  pur- 
chase money  was  paid  by  the  purchaser  prior 
to  the  acknowledgment  of  the  deed,  partly 
In  cash  and  partly  by  the  proper  receipt  of  the 
purchaser  as  first  lien  creditor  on  the  sheriff's 
docket  On  the  13th  of  July,  1897,  the  defend- 
ants In  the  execution  presented  a  petition  to 
the  court  below  to  have  the  sale  set  aside,  and 
November  3d  following  the  rule  to  set  aside  the 
sale  was  made  absolute.  On  November  8th  the 
plaintiff  presented  a  petition  to  have  the  order 
setting  aside  the  sale  revoked,  and  on  January 
7th  the  court  filed  a  modified  order  vacating  the 
record  of  the  acknowledgment  and  delivery  of 
the  deed,  and  directing  the  deed  to  be  delivered 
up  for  cancellation,  the  refunding  of  the  hand 
money  paid  by  the  plaintiff  as  purchaser,  and 
discharging  the  rale  for  the  revocation  of  the  de- 
cree made  November  3,  1897.  The  exceptions 
to  the  sheriff's  sale  were  that  a  large  portion  of 
the  land  in  question— a  tract  of  71  acres— had 
been  subdivided  into  streets  and  building  lots, 
and  that  the  part  not  subdivided  contained  a 
valuable  stone  quarry,  and  that  neither  the 
subdivision  Into  lots  nor  the  stone  quarry  was 
mentioned  In  the  advertisement  of  the  sale. 
It  was  also  objected  that  the  sale  was  not  ad- 
vertised as  required  by  law,  and  that  the  price 
realized  at  the  sale  was  grossly  Inadequate;  but 
no  offer  of  any  higher  price  was  made.  The 
court  below,  without  filing  any  opinion,  made 
absolute  the  rule  to  set  aside  the  sale,  and  the 
question  is  whether  there  was  error  In  this  rul- 
ing. The  appellant  contends  that  it  was  too 
late  to  Bet  aside  the  sale  for  irregularities  or 
Inadequacy  of  price  after  the  acknowledgment 
and  delivery  of  the  sheriff's  deed.  The  rule 
upon  this  subject  seems  to  be  very  well  set- 
tled. Thus,  In  Cooper  v.  Wilson,  96  Pa.  St 
409,  which  we  regarded  as  an  extremely  hard 
case,  and  would  have  relieved  If  it  were  possible 
to  do  so,  we  said:  "It  is  a  familiar  principle 
that  a  sheriff's  sale  will  not  be  set  aside  for 
mere  inadequacy  of  price.  Weltzell  v.  Fry,  4 
Dall.  218;  Carson's  Sale,  6  Watts,  140;  Swires 
v.  Brotherline,  41  Pa.  St.  135.  It  Is  true,  In  a 
clear  case  of  Inadequacy  of  price  the  court  will 
seize  hold  of  a  slight  irregularity  to  set  aside 
the  sale.  But  mere  irregularities  are  cured  by 
the  acknowledgment  of  the  sheriff's  deed. 
Crowell  v.  Meconkey,  5  Pa.  St.  168;  Spragg  v. 
Shrlver,  26  Pa:  St  282;  Shields  v.  Mllten- 
berger,  14  Pa.  St  76.  We  have  no  doubt  that 
relief  might  have  been  granted  for  the  misde- 
scription, had  an  application  been  made  in 
proper  time.  But  it  was  too  late,  after  ac- 
knowledgment and  delivery  of  the  deed  and 
payment  of  the  purchase  money. '  There  must 
be  a  point  of  time  when  such  irregularities  are 
cured.  The  law  fixes  the  acknowledgment  of 
the  sheriff's  deed  as  that  time.  Were  we  to  re- 
lax this  rule,  we  might  imperil  titles."  In 
Evans  v.  Maury,  112  Pa.  St.  300,  3  AU.  850, 
which  was  a  case  of  alleged  fraud  upon  the 
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defendant  In  the  execution,'  we  held  that,  after 
a  sheriff's  sale  has  been  confirmed,  the  purchase 
money  paid,  the  deed  acknowledged,  recorded, 
and  delivered  to  the  purchaser,  and  possession 
of  the  premises  taken  by  him,  the  court  has  no 
power,  upon  a  rule  to  show  cause,  to  set  aside 
the  sale,  and  compel  the  purchaser  to  deliver 
up  the  deed  to  be  canceled.  The  delivery  of  the 
deed  by  the  sheriff,  after  it  has  been  properly 
acknowledged,  the  sale  confirmed,  and  the  pur- 
chase money  paid,  vesta  the  title  in  the  purchas- 
er. It  Is  a  good  title  until  It  is  proved  that  he 
procured  It  by  fraud  upon  the  defendant  in  the 
execution.  This  must  be  done  either  in  an 
action  of  ejectment  or  by  bill  In  equity.  lit 
both  the  foregoing  cases  the  sale  was  set  aside 
by  the  court  below,  but  the  orders  were  re- 
versed by  this  court 

It  Is  contended  by  the  appellees  that  the  rec- 
ord does  not  disclose  any  special  order  of  the 
court  fixing  the  6th  day  of  July,  1897,  as  a  day 
for  the  acknowledgment  of  deeds,  and  hence 
the  acknowledgment  in  this  case  was  void.  It 
Is  not  claimed  that  there  was  no  such  order, 
but  only  that  the  record  does  not  disclose  it  It 
Is  only  necessary  to  say  that  this  contention 
entirely  Ignores  the  rule,  "Omnia  prsesumuntur 
esse  rite  acta,"  and  hence  is  entitled  to  no 
consideration.  Certainly  It  must  be  presumed, 
In  the  absence  of  evidence  to  the  contrary,  that 
in  so  important  a  matter  as  the  acknowledgment 
of  sheriff's  deeds,  to  be  done  formally  in  open 
court  and  upon  which  the  titles  to  all  lands  Bold 
by  the  sheriff  depend,  the  court  acted  rightly, 
and  strictly  in  accordance  with  its  own  rules. 
This  point  does  not  appear  to  have  been  made 
In  the  court  below,  and  hence  the  necessity  of 
being  prepared  with  proof  on  this  subject  was 
not  apparent  to  the  appellant.  But,  as  no  proof 
was  required  to  show  that  the  court  obeyed  Its 
own  rules,  the  proposition  that  It  did  not  do  so 
would  require  much  more  proof  than  the  mere 
assertion  of  counsel  that  the  record  did  not  dis- 
close it  affirmatively.  However,  the  counsel 
for  the  appellant  has  furnished  us  with  the  of- 
ficial certificate  of  the  prothonotary  of  the  court 
below,  by  which  it  appears  that  on  June  21, 
1897,  the  court  did  make  a  formal  order  for 
the  holding  of  a  court  on  the  6th  day  of  July 
following,  for  the  acknowledgment  of  sheriff's 
deeds,  the  confirmation  of  accounts,  and  the 
transaction  of  miscellaneous  business.  The  cer- 
tificate further  shows  that  on  the  6th  day  of 
July  named  In  the  order  the  sheriff  appeared  in 
open  court,  and  acknowledged  15  deeds  for  as 
many  different  properties,  among  which  was 
the  deed  In  question  In  this  case.  It  would  be 
useless,  therefore,  to  entertain  the  suggestion 
made  by  counsel  for  the  appellees  that  the  rec- 
ord does  not  disclose  the  fact  when  In  truth  It 
does  make  that  disclosure.  We  cannot  discov- 
er any  sufficient  reason  for  setting  aside  the 
sale  In  this  case,  and  therefore  sustain  the  as- 
signments of  error.  The  order  of  November  3, 
1897,  making  absolute  the  rule  to  set  aside  the 
sheriff's  sale,  and  the  order  of  January  7,  1898. 
vacating  the  record  of  the  acknowledgment  and 
delivery  of  the  sheriff's  deed,  and  directing  that 
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the  same  should  be  surrendered  for  cancella- 
tion, are  reversed  and  set  aside,  at  the  cost  of 
the  appellees. 

(185  Pa.  St.  95) 

BACHMAN  v.  PHILADELPHIA  &  R.  R.  00. 

et  al. 

(Supreme  Court  of  Pennsylvania.     March  21, 

1898.) 

Death  bt  Wrongful  Act— Limitations. 

Act  1851  (P.  L.  674)  and  Act  1855  (P.  L. 
309),  giving  a  right  of  action  to  widow  or  per- 
sonal representative  of  one  whose  death  is  un- 
lawfully caused,  being  general  laws,  and  not  af- 
fecting corporations  only,  are  not  repealed  by 
Const,  art.  3,  I  21,  providing  that  "no  act  shall 
prescribe  any  limitation"  for  Buits  "against  cor- 

f »orations"  different  from  those  fixed  by  general 
aws,  and  avoiding  any  such  existing  acts. 

Appeal  from  court  of  common  pleas,  Le- 
high county. 

Action  by  Mary  Bachman  against  the  Phil- 
adelphia &  Reading  Railroad  Company  and 
others.  Judgment  for  defendants.  Plaintiff 
appeals.    Affirmed. 

Opinion  of  the  court  below: 

"In  the  statement  it  is  averred  that  Henry 
Bachman,  the  husband  of  plaintiff,  was  In- 
stantly killed  by  the  alleged  negligence  of 
defendant  on  August  31,  1894,  for  which 
damages  are  claimed  by  the  plaintiff.  This 
action  was  brought  on  March  9,  1896.  The 
statement  is  demurred  to  on  the  ground  that 
the  action  was  not  brought  within  one  year 
after  said  death.  For  reasons  set  forth  in 
an  opinion  filed  by  this  court  In  Grath  v. 
Iowa  Barb- Wire  Co.,  No.  26,  September  term, 
1894,  the  demurrer  is  sustained." 

Opinion  in  Grath  against  the  Iowa  Barb- 
Wire  Company,  referred  to  in  the  court's 
opinion  in  this  case: 

•  "The  cause  of  action  averred  is  that  de- 
fendant, by  negligence,  caused  the  death  of 
plaintiff's  minor  unmarried  son.  The  action 
was  brought  more  than  one  year  after  the 
son's  death.  Defendant  demurred  to  the 
statement  of  cause  of  action.  The  ground 
of  the  demurrer  is  that  the  action  does  not 
lie,  because  not  brought  within  one  year  aft- 
er the  death,  as  required  by  the  second  sec- 
tion of  the  act  of  1855  (P  L.  309).  As  to 
this,  plaintiff's  counsel  insists  that  said  one- 
year  limitation  Is  abrogated,  and  actions  of 
this  nature  are  left  under  the  act  of  1713, 
limiting  actions,  by  virtue  of  article  3,  §  21, 
of  the  constitution  of  this  state,  which  pro- 
vides that  'no  act  shall  prescribe  any  lim- 
itation of  time  within  which  suits  may  be 
brought  against  corporations  for  injuries  to 
persons  or  property  or  for  other  causes  dif- 
ferent from  those  fixed  by  general  laws  reg- 
ulating actions  against  natural  persons,  and 
such  acts  now  existing  are  avoided.'  The 
argument  in  this  reference  is  that  said  act 
6f  1855,  and  that  of  1851  (P.  L.  674),  which 
gives  a  right  of  action  to  the  widow  or  per- 
sonal representative  of  one  whose  death  was 


unlawfully  caused,  are  not  general  laws, 
that  said  act  of  1855  picks  out  a  particular 
class  from  a  general  class.  The  court  is  of 
the  opinion  that  this  action  cannot  be  sus- 
tained. At  common  law  an  action  for  mal- 
feasance or  misfeasance  died  with  the  per- 
son. A  personal  right  of  action  dies  with 
the  person,  was  the  maxim.  Broom,  Leg. 
Max.  702.  Therefore,  the  act  of  1851,  con- 
ferring a  right  of  action,  and  that  of  1855, 
designating  the  beneficiaries  and  the  time 
within  which  suit  should  be  instituted,  relate 
to  a  class.  A  class  was  created  by  said  leg- 
islation. Said  one-year  limitation  is  as  gen- 
eral a  law  as  can  be  conceived,  unless  it 
were  conceded  that,  to  be  a  general  law,  the 
law  must  embrace  all  human  beings,  all 
kinds  of  property,  or  all  legal  remedies, 
which,  of  course,  would  be  impracticable. 

"The  foregoing  is  a  reply  to  plaintiff's 
counsel's  chief  argument;  but  that  argument 
does  not  bear  on  the  real  question.  Said 
provision  of  the  constitution  avoids  all  acts 
of  assembly  that  prescribe  any  limitation  of 
time  for  suits  against  corporations  different 
from  those  fixed  by  general  laws  regulating 
actions  against  natural  persons.  No  differ- 
ence as  to  rights  exist  between  corporations 
and  natural  persons  by  reason  of  said  acts 
of  1851  and  1855.  Said  act  of  1851  (section 
18)  saves  from  abatement  by  the  death  of 
the  plaintiff  all  actions  for  injuries  to  the 
person  by  negligence  or  default,  and  declares 
(section  19)  that  whenever  death  shall  be  oc- 
casioned by  unlawful  violence  or  negligence, 
and  no  suit  be  brought  by  the  injured  party 
in  his  lifetime,  the  widow  or  personal  repre- 
sentatives may  recover  damages.  The  first 
section  of  the  act  of  1855  designates  what 
relatives  of  the  deceased  may  recover  for 
any  injury  causing  death;  and  the  second 
section  prescribes  what  the  declaration  shall 
set  forth,  and  declares  that  such  action  shall 
be  brought  within  one  year  after  the  death. 
and  not  thereafter.  It  cannot  be  said  that 
said  legislation  affects  only  corporations;  for 
natural  persons  as  well  as  corporations  are 
made  defendants  in  actions  for  damages  for 
injuries  causing  death.  This  court  Is  but 
treading  the  path  beaten  by  the  common 
pleas  Judges  who  decided  Kashner  v.  Rail- 
road Co.,  42  Leg.  Int.  346;  Black  v.  Nocka 
mlxon  Tp.,  2  Pa.  Co.  Ct.  R.  116;  Wasson  v. 
Railroad  Co.,  25  Pittsb.  Leg.  J.  184,  and  Ja- 
cobs v.  Railroad  Co.,  6  Pa.  Co.  Ct  R.  60." 

James  L.  Marsteller,  for  appellant.  R.  E. 
Wright,  for  appellees. 

PER  CURIAM.  For  reasons  given  by  the 
learned  president  of  the  court  below,  he  was 
clearly  right  in  entering  Judgment  for  the 
defendant  on  the  demurrer  to  plaintiff's 
statement  All  that  is  necessary  to  be  said 
on  the  question  involved  will  be  found  in 
the  opinion  to  which  he  refers  in  disposing 
of  the  demurrer.    Judgment  affirmed. 
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COMMONWEALTH  t.  MYLIN  et  al. 
(Supreme  Court  of  Pennsylvania.     March  14, 
1888.) 
Capitol  Commission—Injunction. 
The  commissioners   appointed  to  erect   a 
state  capitol  cannot  be  enjoined  from  proceeding 
because  it  might  be  made  more  nearly  fireproof, 
the  direction  that  it  be  as  nearly  fireproof  as 
possible  being  relative  to  the  absolute  limita- 
tion as  to  cost,  and  to  the  necessity  for  size. 

Appeal  from  court  of  common  pleas,  Dau- 
phin county. 

Suit  by  the  commonwealth  of  Pennsylva- 
nia against  Amos  H.  Mylin  and  others  for 
injunction.  From  decree  denying  prelimi- 
nary injunction,  plaintiff  appeals.    Affirmed. 

The  opinion  of  the  court  below  is  as  fol- 
lows: "As  we  have  come  to  the  conclusion 
that  a  preliminary  Injunction  ought  not  to 
be  granted,  and  as  the  act  of  assembly  which 
gives  the  right  of  appeal  where  a  motion  for 
a  preliminary  Injunction  is  denied  provides 
that  'all  such  appeals  shall  be  heard  by  the 
supreme  court  in  any  district  in  which  it 
may  be  in  session,  as  provided  in  cases  of 
equity  originating  In  the  supreme  court, 
*  *  •  and  all  cases  shall  be  heard  and  de- 
termined as  though  said  court  had  original 
jurisdiction  in  the  premises  and  the  appli- 
cation for  injunction  had  been  made  to  said 
court,'  we  do  not  think  It  would  serve  any 
useful  purpose  to  discuss  this  case  at  length. 
We  shall  therefore  content  ourselves  with 
Indicating  briefly  the  reasons  for  our  conclu- 
sions. One  of  the  -allegations  in  the  bill  on 
which  the  motion  for  an  Injunction  is  based 
is  that  the  specifications  upon  which  the  ad- 
vertisement for  bids  for  the  construction  of 
the  capitol  building  was  founded  call  for  an 
unfinished  and  incomplete  structure,  and 
that,  If  it  were  built  according  to  these  spec- 
ifications, it  would  be  incomplete,  and  not 
habitable.  This  averment  in  the  bill  is  sus- 
tained by  the  testimony  of  several  wit- 
nesses, but  the  conclusion  sought  to  be 
drawn  from  it  is  based  on  evident  misappre- 
hension. The  defendants  admit,  in  their 
answer,  that  the  building  would  be  Incom- 
plete if  the  construction  were  confined  to 
these  specifications,  and  the  contract  to  be 
based  upon  them;  but  they  aver,  and  Mr. 
Cobb,  their  architect,  testifies,  that  addition- 
al specifications  are  to  be  prepared,  and  oth- 
er contracts  made,  for  the  remaining  parts 
of  the  construction,  all  of  which  are  to  be 
in  progress  together,  and  to  be  finished  at 
the  same  time.  Another  averment  in  the 
bill  is  that  the  Intent  and  meaning  of  the 
act  of  assembly  was  that  a  completed  build- 
ing should  be  erected  for  the  use  of  the  gen- 
eral assembly,  its  officers,  committees,  and 
employes,  and  that  In  future,  from  time  to 
time,  as  the  financial  condition  of  the  state 
will  admit,  other  buildings  are  to  be  added, 
necessary  for  executive  and  departmental 
purposes;  but  that  the  plans  and  specifica- 
tions prepared  for  the  commission  by  their 


architect  provide  for  the  Incomplete  con- 
struction of  a  large  structure  for  the  use, 
not  only  of  the  general  assembly,  but  for  ex- 
ecutive and  departmental  purposes  as  well. 
The  defendants,  in  their  sworn  answer,  aver 
that  the  act  of  assembly  requires  them  not 
only  to  procure  the  construction  of  a  new 
capitol  building  on  or  near  the  site  of  the 
old  capitol  building,  in  the  city  of  Harris- 
burg,  of  such  size  and  form  as  may,  in  their 
judgment,  be  adapted  to  the  present  and  fu- 
ture use  of  the  general  assembly,  its  officers, 
committees,  and  employes,  but  that  it  makes 
it  the  duty  of  the  defendants  to  advise  with 
and  employ  an  architect,  and  adopt  plans 
for  the  construction  of  said  building  and 
such  other  buildings  to  be  erected  In  the  fu- 
ture as  may  be  necessary  for  executive  and 
departmental  purposes.  And  they  aver  that 
they  have  adopted  plans  prepared  by  the  ar- 
chitect for  such  buildings,  and  also  a  plan 
for  the  construction  of  the  particular  build- 
ing which  said  act  requires  to  be  now  con- 
structed for  legislative  use,  and  that  the 
plans  and  specifications  which  they  have 
procured  do  not  relate  to  or  require  the  erec- 
tion and  construction  of  any  other  building 
except  one  which  will  be  of  such  size  and 
form  as  will,  in  their  Judgment,  under  the 
conditions  and  requirement  of  said  act  of 
assembly  'be  adapted  to  the  present  and  fu- 
ture use  of  the  general  assembly,  its  officers, 
committees,  and  employes.'  The  testimony 
shows  that  the  only  difference  between  the 
plan  adopted  by  the  commissioners  and  that 
originally  adopted  in  what  has  been  known 
as  the  'programme'  is  that  the  buildings  to 
be  erected  in  the  future  are  to  be  physically 
connected  with  the  building  now  to  be  erect- 
ed for  the  use  of  the  legislature,  Instead  of 
being  detached,  as  was  contemplated  in  the 
original  programme,  and  we  find  nothing  in 
the  act  which  In  any  degree  controls  this 
matter.  Another  allegation  in  the  bill  is 
that  the  commissioners  intend  to  contract 
for  the  expenditure  of  a  large  amount  of 
money  in  excess  of  the  sum  of  $550,000,  In 
violation  of  the  provision  of  the  act  of  as- 
sembly which  forbids  them  to  contract  for 
the  expenditure  of  any  larger  sum.  To  this 
defendants  answer,  and  the  testimony  shows 
that  it  is  not  their  intention  or  purpose,  and 
never  has  been,  to  enter  into  any  contract 
or  contracts  for  tne  erection  and  construc- 
tion of  said  building,  or  any  parts  or  por- 
tions thereof,  in  excess  of  the  amount  of 
money  available  under  said  act  of  assembly, 
and  that  it  Is  not  their  purpose  or  intention 
to  leave  said  building,  when  completed,  in 
accordance  with  the  plans  and  specifications 
approved  and  to  be  approved  by  them,  in 
such  condition  as  to  require  the  expenditure 
of  any  additional  money  thereon  In  order  to 
fit  it  for  the  convenient  use  and  occupancy 
of  the  general  assembly,  its  officers,  commit- 
tees, and  employes;  and  the  testimony  war- 
rants us  in  believing  that  such  Is  the  fact, 
even  were  we  not  required  to  accept  the 
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sworn  answer  of  tbe  defendants  to  this  ef- 
fect Another  of  the  allegations  in  the  bill 
Is  that  the  defendants  have  Invited  and  have 
received  bids  upon  the  plans  and  specifica- 
tions prepared  by  their  architect,  and  that  in 
advertising  for  said  bids  they  also  called  for 
and  have  received  modified  bids  from  a  num- 
ber of  contractors,  and  that  they  propose 
and  intend  to  let  a  contract  to  some  one  of 
the  aforesaid  bidders  according  to  plans 
and  specifications  made  by  such  bidder  as 
modifications  of  the  plans  and  specifications 
upon  which  bids  were  invited,  and  that  to 
let  such  a  contract  would  be  in  violation  of 
the  provision  of  the  act  of  assembly  re- 
quiring two  weeks'  public  notice  by  adver- 
tisement previous  to  awarding  the  contract 
for  the  construction  of  said  building,  and 
would  be  the  acceptance  of  a  bid  without 
competition.  Defendants,  in  their  sworn  an- 
swer, admit  that  they  have  asked  for  and 
received  such  bids;  that  they  are  now  in  the 
hands  of  their  architect,  who  is  instructed 
to  make  a  careful  examination  thereof,  and 
report  to  the  commission  the  character  of 
the  modifications  so  suggested,  and  such  oth- 
er Information  as  will  enable  the  commis- 
sion to  determine  whether  or  not  these  mod- 
ifications are  upon  such  lines  as  will  sug- 
gest a  proper  competition,  and  that,  if  it  be 
found  that  they  are  not,  no  contract  will  be 
awarded  upon  either  of  said  bids,  but  that 
modified  specifications  will  be  prepared,  and 
proper  advertisements  made,  and  new  bids 
received;  and  that  they  do  not  propose  or 
Intend  to  let  any  contract  to  any  of  the  bid- 
ders, or  to  accept  any  bids  or  modifications 
with  such  competition  as  is  required  by  the 
act  of  assembly.  Another  allegation  in  the 
bill  Is  that,  notwithstanding  the  act  of  as- 
sembly requires  that  the  capital  building  shall 
be  made  as  nearly  fireproof  as  possible,  the 
plans  and  specifications  upon  which  bids 
have  been  invited  call  for  a  building  not 
fireproof,  but  readily  combustible;  and  a 
number  of  respects  are  specified  in  the  bill 
on  which  it  is  alleged  the  building  is  not 
fireproof,— among  others,  the  roof  and  floor- 
ing and  staircases.  In  respect  to  this  the 
commissioners  say  in  their  sworn  answer 
that  they  believe  that,  under  the  restrictions 
and  limitations  Imposed  by  the  act  of  assem- 
bly In  the  matter  of  cost,  size,  and  accom- 
modations required,  the  specifications  provide 
/or  a  building  which,  when  completed,  will 
be  as  nearly  fireproof  as  possible  within  the 
meaning  of  the  act  The  architect  of  the 
commissioners  testifies  that  on  account  of 
the  restriction  as  to  cost  the  only  kinds  of 
roof  which  could  be  selected  would  be  either 
tar  and  gravel  or  tin,  and  that  a  tar  and 
gravel  roof,  properly  constructed,  Is  not  a 
dangerous- roof  on  a  building  standing  de- 
tached from  other  buildings,  and  that  all 
portions  of  the  building  that  are  constructed 
of  timber  are  to  be  coated  with  fireproof 
paint  which  will  prevent  their  burning;  and 
that,  In  his  opinion,  the  building  will  be  as 


nearly  fireproof  as  the  limitation  of  cost  and 
the  required  size  and  accommodations  to  be 
furnished  in  the  building  will  allow.  There 
can  be  no  doubt  that  a  building  could  be 
constructed  which  would  be  much  more 
nearly  fireproof  than  the  building  called  for 
under  these  specifications,  if  the  builder 
were  not  limited  in  the  matter  of  expense; 
but  we  are  unable  to  see  how  a  building 
which  would  meet  the  requirements  of  the 
one  in  question,  with  the  cost  limit  attach- 
ed, could  be  made  more  nearly  fireproof  than 
this,  and  we  do  not  think  the  requirement 
that  it  shall  he  as  nearly  fireproof  as  possi- 
ble is  to  be  understood  In  an  absolute  sense, 
and  not  relatively  to  tbe  other  conditions. 
Including  that  of  cost  On  the  specifications 
upon  which  the  advertisements  were  Issued 
and  the  bids  received,  the  word  temporary' 
occurs  In  a  number  of  places,  and  it  is  al- 
leged In  the  bill  that  this  indicates  that  the 
work  is  to  be  of  a  temporary  nature,  and 
to  be  replaced  hereafter  by  other  work, 
which  will  require  future  appropriations. 
The  architect  however,  explains  that  this 
contract  is  the  initial  contract  and  there  are 
future  contracts  necessary  to  complete  the 
building,  and  that  the  work  marked  "tempo- 
rary" is  in  many  cases  superseded  by  work 
that  is  to  be  put  In  by  other  contractors,  and 
that  specifications  are  to  be  prepared  and  ad- 
vertisements to  be  made  and  bids  received 
for  the  stone  carving,  the  fireproof  painting, 
sewers,  and  plumbing,  gas  piping,  water 
supply,  electric  wire,  elevators  and  elevator 
screens,  vault  doors,  heating,  ventilating, 
bells  and  tubes,'  and  that  the  contracts  for 
all  these  are  to  be  executed  during  the  same 
time  that  the  contract  for  the  general  con- 
struction is  under  way,  and  all  will  be  re- 
quired to  be  completed  at  the  same  time; 
and  that  when  all  the  specifications  are 
drawn,  and  all  the  contracts  to  be  advertis- 
ed for  are  completed,  which  must  be  within 
the  time  limited  by  the  act  of  assembly, 
the  building  will  be  complete,  and  ready  to 
be  used  for  the  purposes  prescribed  In  the 
act  After  a  careful  consideration  of  the 
bill  and  the  sworn  answer  of  the  commis- 
sioners, and  an  attentive  hearing  of  the  tes- 
timony produced  at  the  hearing,  we  have 
been  unable  to  find  any  evidence  that  the 
commissioners  have  done  or  intend  to  do 
any  act  which  will  endanger  the  rights  or 
prejudice  the  interests  of  the  commonwealth, 
such  as  would  warrant  the  granting  of  a 
preliminary  injunction,  and  thus  delaying 
them  In  the  prosecution  of  the  work  intrust- 
ed to  and  imposed  upon  them  by  the  act  The 
motion  for  a  preliminary  Injunction  is  therefore 
refused." 

Wilbur  F.  Reeder,  Dep.  Arty.  Gen.,  and 
Henry  C.  McCormlck.  Arty.  Gen.,  for  the  Com- 
monwealth. Lyman  D.  Gilbert,  John  H> 
Weiss,  and  Robert  Snodgrass,  for  appellees. 

PER  CURIAM.  In  Cope  v.  Hastings,  183 
Pa.  St  300,  38  A&  717,  referring  to  the  pair- 
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ers  and  duties  of  the  state  capital  commission, 
It  was  said  that  "the  location  upon  or  near 
the  site  of  the  old  capital  building,  the  colonial 
style  of- architecture,  and  the  cost,  not  to  ex- 
ceed $550,000,"  were  fixed  by  the  act,  and  were 
mandatory  upon  the  commissioners,  and  every 
one  dealing  with  them.  So,  to  a  lesser  ex- 
tent, was  the  fireproof  character  of  the  build- 
ing, but  everything  else  was  left  to  the  discre- 
tion of  the  commissioners  under  the  general 
direction  that  the  building  should,  "In  their 
Judgment,  be  adapted  to  the  present  and  future 
use  of  the  general  assembly,  Its  officers,  com- 
mittees, and  employes."  The  extent  of  the 
commissioners'  authority,  the  nature  of  their 
duties,  etc.,  having  been  definitively  settled  by 
our  Brother  Mitchell,  who  wrote  for  the  court 
In  that  case,  they  are  no  longer  open  ques- 
tions; and  until  it  is  shown  that  the  commis- 
sioners have  exceeded  the  authority  vested  in 
them  by  the  act  of  assembly,  as  thus  construed 
by  this  court,  they  should  be  permitted  'to  pro- 
ceed In  the  proper  discharge  of  their  duties 
without  further  delay.  A  careful  considera- 
tion of  the  record  before  us  has  led  us  all 
to  the  conclusion  that,  In  the  absence  of  suffi- 
cient proof  to  overcome  the  legitimate  effect 
of  the  defendants'  responsive  answers  to  the 
material  averments  of  fact  contained  In  the 
bill,  as  amended,  there  Is  nothing  to  Justify 
the  granting  of  a  preliminary  injunction.  The 
controlling  questions  In  the  case  have  been  so 
satisfactorily  disposed  of  by  the  learned  presi- 
dent of  the  common  pleas  that  further  discus- 
sion of  any  of  them  Is  unnecessary.  On  his 
opinion,  the  decree  denying  the  motion  for  a  pre- 
liminary Injunction  is  affirmed,  and  the  appeal 
is  dismissed,  at  appellant's  costs.' 


(US  Pa.  St.  147) 

PLETCHER  v.  SCRANTON  TRACTION  CO. 

(Supreme  Court  of  Pennsylvania.     March  21, 

1898.) 

Street  Railway— Accident  ow  Track. 

Negligence  of  motorman  is  not  proximate 
cause  of  the  killing  of  child  who  runs  suddenly 
from  the  sidewalk  to  the  track,  and,  after  halt- 
ing on  it  an  instant,  is  struck  by  approaching 
car. 

Appeal  from  court  of  common  pleas,.  Lack- 
awanna county. 

Action  by  Jacob  Pletcher  against  the  Scran- 
ton  Traction  Company  for  death  of  plaintiff's 
son.  Judgment  of  nonsuit,  which  the  court 
refused  to  take  off,  and  plaintiff  appeals.  Af- 
firmed. 

The  opinion  of  the  court  below  Is  as  follows 
(Archbald,  P.  J.): 

"That  the  car  by  which  the  plaintiff's  son 
was  killed  was  running  at  a  high  and  possibly 
negligent  rate  of  speed  may  for  the  present  be 
conceded.  The  distance  which  it  ran  before  it 
could  be  stopped  would  go  to  prove  this,  if  there 
were  nothing  else.  Dunseath  v.  Traction  Co., 
161  Pa.  St  124,  28  Atl.  1021.  But,  unless  this 
was  the  proximate  cause  of  the  accident,  or 
was  a  material  factor  in  It,  the  defendant,  not- 


withstanding it,  Is  not  liable.  Goshorn  v. 
Smith,  92  Pa.  St.  435.  The  testimony  of 
Frank  Jackson  establishes. clearly  how  the  acr 
cident  occurred.  Four  or  five  boys,  of  whom 
the  deceased  was  one,  were  chasing  each  other 
along  the  street  on  the  way  home  from  school. 
About  at  the  point  where  the  accldint  ''occur- 
red, they  turned  off  from  the  sidewalk,  across 
the  street  and  car  track,  at  an  angle.  Two  of 
the  boys,  who  were  considerably  In  advance  of 
the  others,  had  reached  the  opposite  side,  when 
the  Pletcher  boy,  closely  followed  by  young 
Jackson,  started  across  also.  They  apparent- 
ly took  no  account  of  the  coming  car,  and  did 
not,  in  fact,  observe  It  It  was  so  close  upon 
them,  however,  that  when  young  Pletcher  ran 
onto  the  track,  It  must  have  been  but  a  few 
feet  away.  Young  Jackson  says  he  just  saw 
it  himself  In  time  to  turn  aside  as  it  shot  by, 
and  that  Pletcher  was  bat  five  or  six  feet  ahead 
of  him.  He  called  to  him  to  look  out  for  the 
cor,  and,  as  he  did  so,  Pletcher  stopped,  but 
looked  In  the  opposite  direction  from  that  In 
which  the  car  was  coming.  Another  instant 
and  In  all  probability  he  would  have  been 
across,  and  out  of  danger;  but  stopping  as  he 
did,  the  car  struck  him,  and  he  was  killed. 
There  is  no  dispute  over  these  facts,  and  It  is 
evident  from  them  that  the  boy  darted  In 
front  of  the  car  when  it  was  so  close  upon  him 
that  stopping  as  he  did,  It  was  Inevitable  that 
he  should  be  struck.  The  excessive  speed  of 
the  car  had  nothing  to  do  with  the  matter.  For 
all  that  we  can  see,  It  would  have  occurred 
had  the  car  been  running  at  an  entirely  safe 
and  proper  rate.  The  case  Is  not  to  be  dis- 
tinguished from  Funk  v.  Traction  Co.,  175  Pa. 
St  559,  34  Atl.  861.  There  Is  no  difference,  In 
principle,  between  running  into  a  moving  street 
car  and  running  directly  In  front  of  it  The 
case  is  not  like  that  of  Woeckner  v.  Motor  Co., 
176  Pa.  St  451,  35  Atl  182.  The  child  there 
was  of  tender  years,  playing  between  the  side 
of  the  street  and  the  car  track;  but  the  boys 
here  were  of  such  size  and  age  as  to  warrant 
the  belief  that  they  would  not  heedlessly  run 
Into  danger.  The  suggestion  that  they  formed 
a  procession  across  the  street  of  which  the  mo- 
torman was  bound  to  take  notice,  Is  highly  Im- 
aginative. The  rule  to  take  off  the  nonsuit  Is 
discharged." 

I.  H.  Burns  and  Frank  T.  Okell,  for  appel- 
lant W.  H.  Jessup  and  W.  H.  Jessup,  Jr., 
for  appeliee. 

PER  CURIAM.  Without  assenting  to  all 
that  was  said  by  the  learned  president  of  the 
court  below  in  bis  opinion  refusing  to  take  off 
the  judgment  of  nonsuit,  we  are  satisfied  as  to 
the  substantial  correctness  of  his  conclusion. 
It  was,  of  course,  Incumbent  on  the  plaintiff  to 
prove  that  the  proximate  cause  of  the  sad 
accident  In  which  his  son  lost  his  life  was  neg- 
ligence of  the  defendant  company's  motorman. 
We  are  not  satisfied  that  the  testimony  on 
which  he  relied  for  that  purpose  was  sufficient 
to  have  justified  the  learned  trial  judge  In  sub- 
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mittlng  the  question  of  the  motorman's  negli- 
gence to  the  jury.  Falling  to  find  any  error  In 
the  record,  the  judgment  is  affirmed. 


(186  Pa.  St  UQ  . 

BITTENBENDER  et  al.  t.  BITTENBENDER 

et  al. 

(Supreme  Court  of  Pennsylvania.     March  21, 

1898.) 

Equity  Practice— Dismissal. 

Where  a  partner  unsuccessfully  attempts 

to  annul  a  contract  for  dissolution  of  the  firm, 

the  court  will  not  retain  the  bill  to  work  out 

the  equities  of  the  parties  under  the  contract, 

but  will  dimiss  it. 

Appeal  from  court  of  common  pleas,  Lack- 
awanna county. 

Bill  by  Emily  Blttenbender  and  Israel  Bit- 
tenbender  against  Abraham  Blttenbender 
and  another  to  set  aside  an  agreement  for 
dissolution  of  partnership  between  Israel 
Blttenbender  and  defendants.  From  a  de- 
cree dismissing  the  bill,  plaintiffs  appeal. 
Affirmed. 

The  following  are  the  assignments  of  er- 
ror, viz.: 

"First.  The  court  erred  In  rejecting  the 
evidence  under  the  following  order:  'Abra- 
ham Blttenbender,  one  of  the  defendants, 
witness  on  stand.  By  Mr.  Price:  Q.  When 
Israel  ran  the  business  himself,  you  and 
John  were  employed  by  him,  were  you  not? 
A.  Tea,  sir.  Q.  You  had  prior  to  that  time 
failed,  and  he  had  taken  the  business  and 
all  the  property,— real  estate  and  personal? 
A.  Yes,  sir.  Q.  What  did  you  pay  him  for 
your  Interest  In  the  Franklin  avenue  proper- 
ey  after  that,  If  anything?  A.  What  did  I 
pay  him  for  what?  Q.  For  a  third  interest 
in  that  Franklin  avenue  property?  (Counsel 
for  defendants  object  to  the  question,  as  im- 
material and  Irrelevant.)  By  Mr.  Price:  We 
propose  to  show  (he  said  he  helped  this  man 
out  several  times),— I  propose  to  show  by 
the  witness  that  he  was  given  a  one-third 
'  interest  In  the  Franklin  avenue  property, 
and  never  paid  anything  for  it  (Objection 
is  sustained,  and  bill  sealed  for  plaintiffs.)' 

"Second.  The  court  erred  in  refusing  to 
find  as  requested,  and  to  answer  the  re- 
quests for  findings  of  facts  presented  by 
plaintiffs'  counsel. 

"Third.  The  court  erred  in  its  fifth  finding 
of  fact,  which  finding  is  as  follows:  '(5)  A 
large  portion  of  the  testimony  is  directed  to 
the  question  of  Israel  Blttenbender's  mental 
condition  at  or  about  the  time  the  contract 
of  sale  was  signed.  It  Is  contended  on  the 
part  of  the  plaintiffs  that  on  account  of  his 
financial  troubles,  Israel  was  not  In  a  fit 
condition  of  mind  to  transact  business  in 
December,  1895.  This  Is  denied  and  contro- 
verted by  testimony  on  the  part  of  the  de- 
fendants. After  due  consideration  of  the 
evidence,  I  have  come  to  the  conclusion  that 
plaintiffs'  contention  on  this  point  Is  un- 
founded.   Not  only  was  Israel  in  sound  men- 


tal condition,  and  able  to  transact  business, 
but  he  was  fully  aware  of  the  nature  of 
the  transactions  connected  with  the  dissolu- 
tion of  the  co-partnership,  and  of  the  terms 
on  which  the  partnership  accounts  were  set- 
tled.' 

"Fourth.  The  court  erred  in  not  finding  as 
requested  in  the  third  request  for  finding  of 
fact  by  plaintiffs'  counsel,  which  request  is 
as  follows:  Third.  Late  In  the  fall  of  1895, 
Israel  Blttenbender,  one  of  the  partners,  hav- 
ing become  Improvident  by  reason  of  Irregu- 
lar habits,  and  largely  Indebted,  to  about 
twenty-six  or  thirty  thousand  dollars,  -  ask- 
ed his  partners,  Abraham  Blttenbender  and 
John  M.  Kemmerer,  to  assist  him.  The  Blt- 
tenbenders  were  brothers  and  John  M.  Kem- 
merer was  a  brother-in-law,  having  married 
the  Blttenbenders'  sister.  When  Abraham 
Blttenbender  and  John  M.  Kemmerer  learn- 
ed the  amount  of  Israel's  indebtedness,  they 
refused  to  aid  him  unless  he  would  sell  his 
interest  in  all  the  property  of  the  firm.'  The 
facts  set  out  in  this  request  are  supported  by 
the  testimony  of  plaintiffs  and  defendants,  and 
are  uncontradicted. 

"Fifth.  The  court  erred  in  the  sixth  finding 
of  fact,  which  finding  is  as  follows:  '(6) 
Were  the  terms  of  the  settlement  of  the 
partnership  affairs  fair  and  equitable  to  the 
retiring  partner?  Did  the  other  two  part- 
ners conceal  any  facts  from  him,  or  did  they 
take  advantage  of  him  in  any  way?  In  an- 
swer to  these  questions,  I  find  from  the  evi- 
dence that  the  settlement  between  the  part- 
ners was  just  and  honorable;  that  nothing 
was  concealed  by  one  from  the  other;  and 
that  no  undue  advantage  was  taken  of  Israel 
Blttenbender  by  his  co-partners  in  the  ad- 
justment of  their  partnership  Interests.  The 
books  of  the  firm  were  always  open  to  Is- 
rael's inspection.  His  long  experience  in  the 
business  enabled  him  to  form  a  judgment  as 
to  the  value  of  the  stock,  and  he  had  the 
same  knowledge  as  to  the  value  of  the  real 
estate  owned  by  the  firm  as  the  other  part- 
ners had.  During  the  negotiations  for  the 
sale  of  Israel's  interest,  and  for  several 
months  after  the  sale  was  made,  the  con- 
duct and  feelings  of  the  three  men  towards 
each  other  were  of  the  friendliest  character. 
As  there  is  considerable  testimony  concern- 
ing the  value  of  the  firm's  real  estate,  the  es- 
timates of  the  witnesses  differing  on  this 
question,  it  is  necessary  to  find  the  value  of 
this  real  estate.  From  the  testimony,  I  fix 
the  values  as  follows:  Franklin  avenue 
property,  $25,000;  Washington  avenue  prop- 
erty, $10,000;  Mifflin  avenue  property,  $7,- 
500;  Williams  property,  not  disputed,  $1,- 
000.' 

"Sixth.  The  court  erred  In  not  finding  the 
facts  as  set  forth  in  the  fourth  request  for 
finding  of  fact  of  plaintiffs'  counsel,  which 
request  is  as  follows: 

"  'Fourth.  The  property  of  the  firm  consist- 
ed of  a  stock  of  wagonmakers'  and  black- 
smiths'  supplies,    iron,    steel,    and   general 
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hardware,  and  the  value  of  the  stock  was  at 
this  time: 

December  1st,  1805 $  83,466  13 

Book  accounts  which  were  good. . .  44,342  13 

Store  building  on  Franklin  avenue.  40.000  00 

Mifflin  avenue  property 10,000  00 

Washington  avenue  lots 20,000  00 

Notes  and  judgments 8,512  26 

1  /s  interest  in  Williams  property. .  1,000  00 

Total 1207,320  52 

"  'And  there  were  stocks  as  follows: 

(Not  Included.) 

Lace  Company  $8,000  00 

Lackawanna  &  Montrose  R.  R 500  00 

Scranton  -Iron  Fence  Go 1,250  00 

Scranton  Axle  Co 500  00 

"  The  negotiations  and  conversations  relat- 
ing to  Israel  Bittenbender's  financial  stand- 
lug  began  about  December  1st,  and  con- 
tinued until  December  9,  1895.  During  that 
time,  and  for  a  long  time  prior  thereto,  Is- 
rael Blttenbender,  on  account  of  his  improvi- 
dent Investments  and  other  losses,  was 
troubled  and  disappointed  by  the  refusal  of 
his  brother  and  brother-in-law  to  aid  him  in 
his  financial  distress,  was  in  despair,  and 
desperate,  and  not  fully  competent  to  trans- 
act business.  He  placed  himself  in  the 
hands  of  his  partners,  and  allowed  them  to 
control  his  action  with  reference  to  the  con- 
tracts for  his  interest  in  the  partnership; 
and  they,  after  refusing  to  lend  him  aid, 
drew  up  Exhibits  B  and  C,  assigning  his  in- 
terest in  all  the  property  for  much  less  than 
Its  value,  with  eight  (8)  years  in  which  to 
pay  the  same,  by  monthly  installments  of 
three  hundred  and  fifty  dollars  per  month, 
without  interest  and  without  security.  One- 
third  of  the  property  purchased  was  %  of 
$207,320.52,  or  $69,106.84.  The  purchase 
price  which  Kemmerer  and  Abraham  Bltten- 
bender agreed  to  pay  Israel  Blttenbender  for 
this  undivided  one-third  interest  was  $50,- 
634.54,  without  interest  They  paid  on  that 
agreement  thirteen  or  fourteen  thousand  dol- 
lars. The  valuation  as  above  fixed  is  sub- 
stantially that  as  agreed  upon  by  the  co- 
partners from  time  to  time,  and  entered  in 
the  inventories,  except  the  Washington  ave- 
nue property,  which  the  evidence  fully 
proves  Is  worth  twenty  thousand  dollars. 
The  defendants  refused  to  sell  their  Interest 
for  a  like  amount  as  that  at  which  they 
forced  Israel  Blttenbender  to  sell.' 

"Seventh.  The  court  erred  in  not  finding 
the  facts  as  set  forth  in  plaintiffs'  fifth  re- 
quest for  finding  of  fact,  which  request  is 
as  follows:  'Fifth.  The  books  of  Blttenben- 
der &  Company  were  not  balanced  or  closed, 
and  it  is  impossible  to  ascertain  from  them 
whether  a  profit  was  made  in  1895  or  not. 
The  inventory  of  the  merchandise  stock  in- 
creased. It  was  more  than  $87,000,  the  in- 
crease being  $4,000.  This  is  shown  by  the 
Inventory  of  1896.  The  inventory  of  1896 
is  not  completed  as  in  prior  years  except  as 
to  the  item  of  stock.' 

"Eighth.  The  court  erred  In  not  finding  the 


facts  as  set  forth  In  plaintiffs'  sixth  request 
for  finding  of  fact,  which  request  is  as  fol- 
lows: 'Sixth.  The  manner  of  keeping  the 
accounts  between  the  partners  was  such 
that  It  is  impossible  to  tell  from  the  books, 
without  an  account  being  taken  by  an  ac- 
countant, what  were  the  relative  balances  of 
the  individual  partners.  There  is  evidence 
of  an  unsettled  Indebtedness  of  Kemmerer  to 
Israel  Blttenbender  of  $2,500  to  $2,600  never 
placed  on  the  ledger,  and  Including  the 
checks  of  $175  and  $80,  which  are  in  evi- 
dence, but  not  on  the  books,  and  not  set- 
tled.' 

"Ninth.  The  court  erred  in  not  finding  ma- 
terial facts  of  the  case  which  were  support- 
ed and  fully  proved  by  the  evidence  offered 
-in  the  case. 

"Tenth.  The  court  erred  in  answer  to 
plaintiffs'  sixth  request  for  finding  of  law. 
The  request  and  answer  are  as  follows: 
'Sixth.  In  every  fiduciary  relation  there  is 
implied  a  condition  of  superiority  held  by 
one  of  the  parties  over  the  other.  In  every 
transaction  between  them  by  which  the 
superior  party  obtains  a  possible  benefit, 
equity  raises  a  presumption  against  Its  va- 
lidity, and  casts  upon  that  party  the  burden 
of  proving  affirmatively  its  compliance  with 
equitable  requisites,  and  thereby  overcom- 
ing the  presumption.  The  contracts  attach- 
ed to  the  bill  are  hard  and  unconscionable  in 
terms,  and  the  defendant  must  account  to 
the  plaintiff  for  the  full  value  of  the  proper- 
ty obtained  under  the  assignment  or  other- 
wise, or  the  agreement  should  be  canceled  and 
decree  entered  against  the  plaintiff  to  repay 
to  the  defendant  the  amount  of  money  al- 
ready received  upon  the  contracts,  with  in- 
terest from  the  time  of  payment.'  Answer: 
The  sixth  and  seventh  propositions  are  de- 
nied.' 

"Eleventh.  The  court  erred  in  refusing  to 
find  as  requested  in  plaintiffs'  seventh  re- 
quest for  finding  of  law,  which  request  is  as 
follows:  'Seventh.  The  plaintiff  is  entitled 
to  an  account  of  all  the  partnership  dealings 
and  transactions  between  the  parties.'  An- 
swer: The  seventh  proposition  Is  denied.' 

'Twelfth.  The  court  erred  in  finding  as  a 
conclusion  of  law  that  the  plaintiffs'  prayer 
for  an  account  should  be  denied. 

'Thirteenth.  The  court  erred  in  finding  as 
a  conclusion  of  law  that  the  plaintiffs'  bill  of 
complaint  should  be  dismissed,  with  costs. 

"Fourteenth.  The  court  erred  in  finding  as 
follows:  The  stock  of  goods  in  the  inventory 
which  was  the  basis  of  settlement  amounted 
to  $83,466.13.  This  was  to  be  taken  with 
10%  off,  but  the  evidence  establishes  to  my 
satisfaction  that  20%  would  have  been  a  fair 
and  reasonable  deduction.  The  book  ac- 
counts, notes,  and  judgments  amounted  to 
$52,854.39.  From  this  amount  20%  was  de- 
ducted, but  the  evidence  convinces  me  that 
30%  would  have  been  a  fair  discount.  It  is 
also  shown  on  the  part  of  the  defendants 
that  the  current  liability  of  the  firm  for  mer- 
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chandlse,  amounting  to  $5,770.18,  by  an  over- 
sight, was  omitted  from  the  terms  of  the 
settlement  These  different  items  to  a  great 
extent  offset  the  grounds  of  plaintiffs'  com- 
plaint as  to  the  valuation  of  the  real  estate 
and  the  item  of  interest' " 

Samuel  B.  Price,  Roswell  H.  Patterson,  and 
William  A.  Wilcox,  for  appellants. .  W.  Q. 
Ward  and  George  S.  Horn,  for  appellees. 

PER  CURIAM.  As  set  forth  In  the  bill 
praying  that  the  agreement  of  dissolution  be 
declared  void,  etc.,  the  grounds  on  which 
equitable  relief  was  Invoked  are  that  the 
plaintiff  Israel  Bittenbender  "was  suffering 
from  reverses  and  remorse,  and  not  being  in 
a  fit  condition  to  transact  business,  and  rely-' 
lng  on  the  friendship  and  good  judgment  of 
his  brother  and  partners,  he  executed  the 
agreement  having  full  confidence  In  their 
statement  that  the  estimates  of  the  value  of 
the  property  were  correct"  etc.  Fraud  and 
inadequacy  of  price  were  also  averred.  The 
learned  court's  findings  of  fact  In  favor  of 
the  defendants,  were  that  "not  only  was 
Israel  in  sound  mental  condition,  and  able 
to  transact  business,"  but  "he  was  fully 
aware  of  the  nature  of  the  transactions  con- 
nected with  the  dissolution  of  the  partnership, 
and  of  the  terms  on  which  the  co-partnership 
accounts  were  settled."  The  sixth  finding  of 
fact  is  in  part  as  follows:  "That  the  settle- 
ment between  the  partners  was  just  and 
honorable;  that  nothing  was  concealed  by 
one  from  the  other;  and  that  no  undue  ad- 
vantage was  taken  of  Israel  Bittenbender 
by  his  co-partners  in  the  adjustment  of  their 
partnership  interests.  The  books  of  the  firm 
were  always  open  to  Israel's  inspection.  His 
long  experience  in  the  business  enabled  him 
to  form  a  judgment  of  the  value  of  the 
stock  and  he  had  the  same  knowledge  of  the 
real  estate  owned  by  the  firm  as  the  other 
partners  had.  During  the  negotiations  for 
the  sale  of  Israel's  interest  and  for  several 
months  after  the  sale  was  made,  the  conduct 
and  feelings  of  the  three  men  towards  each 
other  were  of  the  friendliest  character." 
There  wad  sufficient  evidence  to  warrant 
these  and  other  findings  of  fact  on  which 
the  decree  dismissing  the  bill  Is  based.  While 
there  Is  some  testimony  tending  to  prove 
a  different  state  of  facts.  It  Is  not  of  such  a 
character  as  would  justify  us  in  holding  that 
there  Is  any  substantial  error  In  the  learned 
court's  findings  of  fact  The  conclusions  of 
law  drawn  from  the  facts  thus  established 
are  correct;  and  It  necessarily  follows  that 
there  was  no  error  In  dismissing  the  MIL 

The  suggestion  that  the  court  should  retain 
the  bill  in  order  to  work  out  the  equities  be- 
tween the  parties  Is  without  merit.  If  the 
plaintiffs  were  here  asking  to  have  the  con- 
tract construed  or  enforced,  there  might  be 
something  in  the  suggestion.  But  where,  as 
here,  the  plaintiffs  have  unsuccessfully  at- 
tempted to  annul  the  contract  of  dissolution, 


etc.,  the  only  proper  disposition  of  the  case 
Is  dismissal  of  the  bill.  Decree  affirmed, 
and  appeal  dismissed,  at  appellants'  costs. 


(185  Pa.  St.  1C7) 
In  re  HOOPES'  ESTATE. 
(Supreme  Court  ot  Pennsylvania.     March  21, 

1898.) 
Ofbhixo  Dscrsr — Failure  to  Soqqbbt  Dbath 
or  Pabtt. 
Where  a  party  to  a  proceeding  in  the  or- 
phans' court  dies  before  decree,  and  his  attor- 
ney does  not  suggest  his  death,  on  motion  of  his 
representative  the  decree  will  not  be  opened  be- 
cause of  the  failure  to  suggest  death   and  hare 
substitution  made. 

Appeal  from  orphans'  court  Chester  coun- 
ty. 

Petition  to  the  register  of  wills  by  Sam- 
uel H.  Hoopes,  administrator  of  the  estate  of 
Sarah  Hoopes,  deceased,  to  open  a  decree  of 
the  orphans'  court  admitting  to  probate  the 
will  of  Joshua  Hoopes,  deceased.  The  reg- 
ister certified  certain  questions  to  the  or- 
phans' court  for  determination,  and  such 
court  remitted  the  record  to  the  register  with 
Instructions  to  dismiss  the  petition  for  want 
of  jurisdiction.  Petitioner  appeals.  Affirm- 
ed. 

W.  S.  Harris,  for  appellant  J.  Frank  E. 
Hause,  Thomas  W.  Peirce,  and  Alfred  P. 
Reld,  for  appellees. 

PER  CURIAM.  The  proceeding  which  led 
up  to  this  appeal  was  inaugurated  by  peti- 
tion of  Samuel  Hoopes,  administrator  of 
Sarah  Hoopes,  deceased,  to  the  register  of 
wills,  praying  him,  for  reasons  therein  set 
forth,  to  open  the  decree  theretofore  made  by 
the  orphans'  court  under  which  the  will  of 
Joshua  Hoopes  was  admitted  to  probate. 
Without  assuming  to  take  further  action  In 
the  matter,  the  register  certified  certain 
questions  to  the  orphans'  court  for  Its  deter- 
mination, one  of  which  was:  "(4)  Was  the 
administrator  of  Sarah  Hoopes,  deceased, 
concluded  by  said  decree  of  the  orphans' 
court  filed  January  8,  1896?"  The  decree 
thus  referred  to  was  entered  In  a  proceeding 
to  which  Sarah  Hoopes,  the  petitioner's  In- 
testate, appears  to  have  been  a  party,  rep- 
resented by  same  counsel  that  appears  here 
for  the  petitioner.  The  record  shows  that 
W.  T.  Barber,  Esq.,  entered  his  appearance 
for  the  Marshall  Walters  legatees,  and  W.  S. 
Harris  "for  all  the  legatees  under  the  will  ex- 
cept the  Marshall  Walters  legatees."  It  Is 
alleged  that  Sarah  Hoopes  died  before  de- 
cree, and  that  her  death  was  not  suggested, 
etc.  That  no  suggestion  of  her  death  and  sub- 
stitution of  her  personal  representative  was 
made  was  not  the  fault  of  the  court  It  was 
rather  the  duty  of  counsel  who  undertook  to 
represent  her  to  see  that  It  was  done.  The 
court,  unadvised  as  to  her  death,  proceeded 
to  final  decree  as  though  all  the  legatees 
were  living  and  represented  by  counsel,  as 
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they  were  pending  the  earlier  stage  of  the 
proceeding.  In  such  circumstances,  no  atU 
vantage  can  be  taken  of  the  failure  to.  sug- 
gest death  and  have  substitution  made. 
Aside  from  this,  however,  It  is  quite  clear 
that  the  register  of  wills  had  no  jurisdiction 
to  open  the  decree  referred  to  In  appellant's 
petition,  and  hence  there  was  nu  error  In  re- 
mitting the  record  to  him  with  Instructions 
to  dismiss  the  petition  for  want  of  Jurisdic- 
tion. There  is  nothing  In  the  record  that  re- 
quires further  notice.  Decree  affirmed,  and 
appeal  dismissed,  at  appellant's  costs. 


(185  Pa.  St.  0) 

In  re  MARTIN'S  ESTATE. 
(Supreme  Court  of  Pennsylvania.  March  21, 
1898.) 
Wills — Accumulation  of  Interest. 
Income  of  residuary  estate  prior  to  death 
of  testator's  wife  passes  as  though  he  had  died 
intestate,  the  residue  being  given  the  executors 
to  invest  and  collect  income  till  death  of  said 
wife,  the  income  then  accrued  to  be  divided 
among  his  "brothers  and  sietere  then  living,  the 
survivor  or  survivors  of  them,"  and  the  princi- 
pal among  nephews  and  nieceB;  and  it  being 
provided  by  the  act  prohibiting  accumulations 
that  the  liberated  income  shall  go  to  "such 
*  *  *  persons  as  would  have  been  entitled 
thereto  if  snob  accumulation  had  not  been  di- 
rected." 

Appeal  from  orphans'  court,  Philadelphia 
county. 

Accounting  by  David  B.  Martin  and  others, 
executors  of  Joseph  J.  Martin,  deceased. 
From  decree  of  orphans'  court  dismissing  ex- 
ceptions to  adjudication  of  auditing  judge  as  to 
disposition  of  accumulation  of  interest  by  ex- 
ecutors as  directed  by  testator,  the  executors 
appeal.    Affirmed. 

The  opinion  of  the  court  below  la  as  follows 
(Penrose,  J.): 

"The  act  of  assembly  prohibiting  accumula- 
tion, except  during  an  existing  minority  and 
for  the  benefit  of  the  minor,  provides  that  the 
liberated  income  shall  go,  not  under  the  intestate 
laws,  but  to  'such  person  or  persons  as  would 
have  been  entitled  thereto  if  such  accumulation 
had  not  been  directed.'  The  Inquiry,  there- 
fore, must,  in  the  first  Instance,  always  be 
who,  under  the  provisions  of  the  will,  as  fairly 
Interpreted,  such  persons  are.  It  frequently 
happens,  however,  that  there  are  none,— aa 
where  the  principal  of  the  estate  from  which 
the  Income  in  the  meantime  is  to  be  accumu- 
lated is  not  given  until  a  future  event,  or  where 
the  persons  who  are  to  take  cannot  now  be 
known  with  certainty,  as  in  Rhodes'  Estate, 
147  Pa.  227,  23  Atl.  553,  and  Mellon's  Estate, 
10  Phlla.  323;  or  where  the  accumulation  is  to 
create  a  fund  from  which  legacies  are  pay- 
able, and  there  Is  no  present  residuary  gift,  as 
in  Orlm's  Appeal,  109  Pa.  St  391,  1  AH  212. 
In  these  and  similar  cases  the  liberated  income 
necessarily  passes  under  the  Intestate  laws, 
though  where  there  Is  a  gift,  taking  effect  at 
once,  of  the  principal  from  which  the  accumu- 
lations, are  to  arise,  or  a  general  residuary  gift, 


carrying  with  it  not  only  'everything  not  dis- 
posed of,  but  everything  that,  in "  the  event, 
turns  out  not  to  be  disposed  of  (Cambridge  v. 
Rous,  8  Yes.  25;  Act  June  4,  1870,  g  2;  P,  L, 
88),  those  to  whom  it  is  given  will  be  the 
persons  'who  would  have  been  entitled'  If  the 
accumulation  had  not  been  directed  (Howell's 
Estate,  180  Pa.  St  515,  37  Atl.  181). 

"In  the  present  case  there  Is  a  separation  of 
Income  from  the  principal  estate,  and  there  is 
no  capitalization  for  benefit  of  principal.  The 
principal,  without  augmentation,  is  to  go  at 
the  death  of  the  testator's  widow  to  nephews 
and  nieces  then  living  and  the  issue  of  such 
as  may  be  then  dead;  while  the  Income,  re- 
tained until  that  time,  is  given  to  a  class,  viz. 
the  brothers  and  sisters  'then  living,  the  sur- 
vivors and  survivor  of  them.'  It  is  argued, 
therefore,  that  as  there  can  be  no  increase  of 
the  class  to  which  the  Income  Is  given,  and  no 
possible  introduction  into  it  of  a  person  not 
known,  the  beneficiaries  are  ascertained;  that 
the  primary  or  general  intention  of  the  testator 
is  that  the  Income  accruing  during  the  period 
of  accumulation  shall  go  exclusively  to  them, 
while  the  direction  that  it  shall  go  in  a  gross 
sum  as  the  result  of  the  accumulation  is  sub- 
sidiary, merely  regulating  the  method  or  man- 
ner of  enjoyment;  and  that  the  failure  of  the 
secondary  intent  In  consequence  of  the  pro- 
hibition of  the  statute  will  not  defeat  the  gen- 
eral purpose,  under  the  principle  which  (as  in 
the  rule  in  Shelley's  Case)  sacrifices  the  particu- 
lar Intent  in  order  to  accomplish  the  primary 
purpose.  The  question  has  not  come  before 
our  supreme  court,  but  the  English  decisions 
are  opposed  to  the  position  thus  taken,  hold- 
ing, as  they  do,  that  rights,  even  when  clearly 
vested,  are  not  accelerated  by  the  elimination 
of  the  direction  to  accumulate.  Shaw  v. 
Rhodes,  1  Mylne  &  C.  135;  s.  c,  on  appeal, 
sub  nom.  Evans  v.  Helller,  5  Clark  &  F.  114. 
See,  also,  Talbot  v.  Jevers,  L.  R.  20  Eq.  255; 
Weatherall  v.  Thornburgh,  8  Ch.  Div.  201; 
Mitcheson's  Estate,  11  Wkly.  Notes  Oas.  547. 
It  Is  proper  to  say,  however,  that,  in  Shaw  v. 
Rhodes  and  Evans  v.  Helller,  Lord  Brougham, 
while  he  did  not  dissent,  expressed  great  doubt 
as  to  the  propriety  of  the  decision. 

"But,  however  It  may  be  where  the  future 
right  Is  vested,  the  case  seems  clear  where,  as 
here,  the  gift  Is  contingent:  To  the  brothers 
and  sisters  'living  at  the  death  of  the  wife. 
'A  devise  or  bequest  to  such  persons  as  shall 
be  living  at  a  particular  time,  without  any  dis- 
tinct gift  to  the  whole  class  preceding  such 
restrictive  description,  is  necessarily  contin- 
gent since  the  uncertain  event  forms  part  of 
the  description  of  the  person  or-  persons  who 
are  to  take.'  Smith,  Ex.  Int.  §  281;  McBrlde 
v.  Smyth,  54  Pa.  St  245;  Fairfax's  Appeal, 
103  Pa.  St  166.  It  is  true  the  limitation  is 
to  brothers  and  sisters  living  at  the  death  of 
the  wife,  'the  survivor  or  survivors  of  them'; 
and  it  Is  argued  that  under  the  rule  which  re- 
quires the  avoiding  of  an  intestacy  If,  by  con- 
struction, it  Is  possible  to  prevent  It  these 
words  must  be  understood  as  providing  for  the 
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contingency  of  the  death  of  all  the  brothers 
and  sisters  In  the  lifetime  of  the  wife,  the  ac- 
cumulations In  that  event  being  given  to  the 
one  who  died  last.  But  the  gift  is  to  the  'sur- 
vivors,' aa  well  as  to  the  'survivor*;  and  this, 
if  the  argument  Is  sound,  would  Include  all  of 
the  class  except  the  one  who  died  first.  It  Is 
difficult  to  believe  that  this  was  Intended.  The 
words  'survivors  or  survivor,'  In  a  limitation 
following  a  prior  gift,  are  understood  in  Penn- 
sylvania as  referring  to  the  death  of  the  tes- 
tator (Johnson  v.  Morton,  10  Pa.  St  245),  un- 
less the  intent  to  refer  them  to  some  other 
period  is  plain  and  manifest  (Woelpper's  Ap- 
peal, 126  Pa.  St  562,  17  Atl.  870),  which  can- 
not be  said  of  the  will  of  this  testator,  es- 
pecially as  there  was  an  obvious  reason  for 
using  them  in  this  sense,  viz.  to  exclude  claim, 
under  the  act  of  assembly  relating  to  lapsed 
legacies,  by  children  of  a  brother  or  sister  dy- 
ing In  his  lifetime. 

"That  the  general  residuary  clause  carries 
with  It  no  right  to  the  Income  accruing  before 
the  time  at  which  It  Is  to  vest  is  manifest; 
and  it  is  no  less  clear  that  none  Is  given  by 
the  supplemental  provision  as  to  further  sums 
•■thereafter'  becoming  part  of  the  residuary  es- 
tate. The  general  residue  is  to  vest  at  the 
death  of  the  wife  In  the  nephews  and  nieces, 
and  Issue  of  deceased  nephews  or  nieces,  then 
living;  and  when  'thereafter  [that  Is,  after  the 
death  of  the  wife  and  the  vesting  of  the  orig- 
inal residue]  further  sums'  become  part  of  it, 
under  other  provisions  of  the  will  (e.  g.  under 
items  11,  13,  etc.),  they  also  are  disposed  of 
in  the  same  manner.  We  are  not  at  liberty  to 
read  the  word  'thereafter'  in  the  sense  of 
'theretofore.'  The  exceptions  are  dismissed, 
and  the  adjudication  confirmed  absolutely." 

John  G.  Johnson,  for  appellants.  Theodore 
F.  Jenkins,  for  appellee. 

PER  CURIAM.  We  find  no  error  In  this 
record  that  requires  reversal  or  modification  of 
the  decree.  The  questions  involved  have  been 
ao  satisfactorily  disposed  of  by  the  learned 
judge  of  the  court  below  in  his  opinion,  dis- 
missing appellants'  exceptions,  and  confirming 
the  adjudication,  that  further  discussion  of  ei- 
ther of  them  Is  unnecessary.  On  his  opinion, 
the  decree  is  affirmed,  and  appeal  dismissed,  at 
appellants'  costs. 


(US  Pa.  St.  184) 

PAWCETT  v.  HARRIS  et  al. 
(Supreme  Court  of  Pennsylvania.     March  21, 
1898.) 
Mortgage— Foreclosure. 
On  scire  facias  on  mortgage  it  is  no  de- 
fense for  terre-tenants  that  the  mortgagor  had 
title  to  only  part  of  the  land  described  in  the 
mortgage,  as  such  interest  as  he  had,  though 
none  acquired  by  the  terre-tenants  elsewhere, 
will  pass  by  the  sheriff's  sale.  .  , 

Appeal  from  court  of  common  pleas,  Ches- 
ter county. 

Scire  facias  on  a  mortgage  by  Nathan  X. 
Fawcett  against  John  K.  Harris,  defendant. 


and  William  S.  Harris  and  another,  terre- 
tenants.  -  From  judgment  notwithstanding 
affidavit  and  supplemental  affidavit  of  de- 
fense, the  terre-tenants  appeal     Affirmed. 

W.  S.  Harris,  for  appellants.  J.  Frank  E. 
Hause,  for  appellee. 

PER  CURIAM.  The  court  below  was  so 
clearly  right  in  entering  the  judgment  from 
which  this  appeal  was  taken  that  It  is  un- 
necessary to  consume  time  In  considering 
the  questions  intended  to  be  raised  by  the 
specifications  of  error.  There  Is  nothing  in 
either  of  them  that  requires  discussion.  It 
Is  conceded  in  the  first  affidavit  that  the  de- 
fendant J.  K.  Harris,  executed  and  deliv- 
ered to  the  plaintiff  the  mortgage  on  which 
the  scire  facias  was  Issued;  but  It  Is  averred, 
by  way  of  defense,  that  "he  did  not  have  ti- 
tle to  more  than  one-seventh  of  the  land 
described  In  the  mortgage."  It  cannot  be 
doubted  that  whatever  Interest  he  had-when 
the  mortgage  was  executed,— whether  It  re- 
mained In  him  or  passed  to  the  terre-tenants 
by  conveyance,— the  same  Is  bound  by  the 
mortgage,  and  to  that  extent  at  least,  the 
title  will  pass  to  the  purchaser  at  sheriff's 
sale.  St.  John's  Church  v.  Stelnmetz,  18  Pa. 
St  273.  If  the  terre-tenants  acquired  title 
from  other  and  Independent  sources,  It  can- 
not be  affected  by  such  sale.  Judgment  af- 
firmed. 


(186  Pa.  St.  32) 
BECK  v.  HOOD  et  al. 
(Supreme  Court  of  Pennsylvania.     March  21. 
1898.) 
Negligence  —  Dangerous    Premises  —  Instruc- 
tions—Questions  fob  Jdrt— Wit- 
nesses— Impeachment. 

1.  On  cross-examination  of  a  party  to  an  ac- 
tion, his  credibility  may  be  imneached  by  show- 
ing that  he  had,  during  a  former  trial  of  thp 
case,  improperly  sought  to  affect  the  verdict  by 
ex  parte  statements  made  to  an  individual  juror 
out  of  court. 

2.  Near  the  close  of  the  day,  a  contractor  put 
a  stone  near  the  middle  of  the  outer  half  of  the 
graded,  but  unfinished,  footwalk  in  front  of  & 
house  in  course  of  erection,  and  plaintiff,  while 
walking  along  at  night,  ran  against  the  stone, 
and  was  injured.  In  an  action  against  the  con- 
tractor and  the  owner  of  the  premises,  plaintiff 
contended  that  it  was  the  duty  of  the  owner  to 
fence  off  the  sidewalk  at  both  ends,  and  to  dis- 

Slay  lights,  and  that  it  was  the  contractor's 
uty,  when  the  stone  was  delivered,  to  remove  it 
to  some  less  exposed  position,  or,  if  this  was  not 
practicable,  to  use  lights  or  erect  barriers  about 
the  stone.  Hdd,  that  whether  the  contractor 
was  either  a  participant  in  the  owner's  negli- 
gence, if  any,  or  otherwise  guilty  of  negligence, 
was  a  question  for  the  jury. 

3.  The  ground  of  liability  in  actions  for  neg- 
ligence is  not  danger,  but  negligence,  and  the 
test  is  the  ordinary  usage  of  business. 

4.  A  traveler  injured  in  attempting  to  pass 
over  an  unfinished  sidewalk  at  night  may  be  en- 
titled to  recover  from  the  owner  of  the  premises 
and  the  sidewalk  contractor,  although  the  walk 
had  been  fenced  off  by  them  on  the  evening  be- 
fore the  accident,  and  the  fence  had  been  taken 
down  without  their  knowledge  by  persons  over 
whom  they  had  no  control,  unless  they  used 
sufficient  care  to  see  that  the  fence  was  kept 
in  place. 
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Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  Samuel  L.  Beck  against  James 
Hood  and  Thomas  Keegan.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Re- 
versed. 

William  F.  Harrlty  and  James  M.  Beck, 
for  appellant  Michael  Keegan.  Howard  B. 
Lewis  and  Thomas  A.  Fahy,  for  appellee. 

WILLIAMS,  J.  This  Is  an  action  of  tres- 
pass, brought  to  recover  damages  for  a  per- 
sonal injury  suffered  by  the  plaintiff,  which 
he  alleges  resulted  from  the  negligence  of 
the  defendants.  His  right  to  recover  de- 
pends upon  his  ability  to  show  the  negli- 
gence of  which  he  complains,  and  that  it 
was  the  proximate  cause  of  his  injury.  The 
circumstances  surrounding  the  accident,  as 
disclosed  by  the  testimony,  were  substantial- 
ly these:  The  plaintiff  had  been  during  the 
early  evening- of  the  31st  of  August,  1890, 
at  the  house  of  an  acquaintance,  near  the 
corner  of  Sixth  street  and  Montgomery  ave- 
nue, In  the  city  of  Philadelphia.  He  started 
to  return  home  at  about  half  past  9  o'clock. 
His  route  was  down  Sixth  street,  In  a  south- 
erly direction,  one  square  to  Columbia  ave- 
nue, west  on  Columbia  avenue,  one  square, 
to  Seventh  street,  and  southerly  again,  down 
Seventh  street,  to  some  point  below  Oxford 
street.  He  turned  down  Seventh  street  on 
the  east  side,  and  for  about  100  feet  the 
houses  were  all  occupied,  and  the  footwalks 
In  front  of  them  in  good  condition.  At  the 
end  of  this  distance,  a  narrow  alley  crossed 
the  walk,  and  from  this  alley  down  to  Ox- 
ford street  a  row  of  22  new  houses  was  In 
process  of  construction.  The  sidewalk  in 
front  of  this  row  was  in  an  unfinished  con- 
dition. It  had  been  graded  ready  for  the 
surface  of  brick  or  asphaltum,  but  no  part  of 
it  was  completed,  and  at  least  one-half  of  its 
breadth  was  incumbered  with  building  ma- 
terials. Near  the  middle  of  the  outer  half 
of  the  graded  footwalk,  or  two  or  three  feet 
from  the  curb,  In  front  of  the  second  house 
from  the  alley,  a  block  of  stone  was  lying. 
Beck,  on  reaching  the  alley,  crossed  It,  and 
entered  upon  the  unfinished  walk  in  front 
of  the  row  of  new  houses,  walking  rapidly. 
He  ran  against  the  block  of  stone,  and  in- 
jured one  of  his  legs  quite  seriously,  and  for 
this  injury  he  now  seeks  to  recover  In  this 
case.  Hood  was  the  owner  of  these  new 
houses,  and  was  building  them  by  contract- 
ing with  mechanics  and  material  men  for 
different  portions  of  the  work.  Keegan  was 
one  of  these  contractors,  and  his  undertaking 
was  to  furnish  the  stones  used  about  the 
steps  and  foundations,  and  put  them  in 
place.  The  block  against  which  Beck  ran 
was  intended  for  use  In  the  front  steps  of 
the  second  house  from  the  alley,  in  front  of 
which  it  lay,  and  had  been  delivered  by  Kee- 
gan's  employes  before  the  close  of  the  day 
of  the  31st  of  August    The  contention  of  the 


plaintiff  was  that  it  was  the  duty  of  Hood, 
as  owner  and  builder,  to  protect  the  public 
from  the  danger  of  injury  on  account  of  the 
unfinished  and  incumbered  condition  of  the 
sidewalk,  by  barricading  or  fencing  it  off  at 
both  ends,  and  by  the  display  of  lights,  so 
as  fully  to  warn  the  public  of  the  situation. 
He  also  contended  that  It  was  the  duty  of 
Keegan,  when  the  block  of  stone  was  deliv- 
ered to  him  upon  the  unfinished  walk,  to  re- 
move It  to  some  less  exposed  position,  or,  if 
for  any  reason  this  was  not  practicable,  to 
protect  passers-by  by  the  use  of  lights  or  by 
the  erection  of  barriers  about  it.  The  de- 
fendants set  up  the  exercise  of  due  care  on 
their  part,  by  the. display  of  red  lanterns 
near  the  curb,  and  just  below  the  alley,  and 
the  erection  of  barriers  at  each  end  of  the 
building  operation.  They  also  alleged  that 
the  street  was  well  lighted;  that  the  fact 
that  a  building  operation  was  In  progress  was 
perfectly  obvious  to  every  traveler  on  the  street; 
and  that  the  stone  with  which  Beck  collid- 
ed was  plainly  visible,  and  should  have  been 
avoided  by  one  exercising  common  care. 

On  the  trial,  the  plaintiff  took  the  witness 
stand  In  his  own  behalf,  and  testified  at 
length  In  regard  to  all  the  contested  ques- 
tions of  fact  involved.  He  denied  the  exist- 
ence of  barriers  across  the  walk,  of  red 
lights  at  the  proper  places,  and  of  the  suffi- 
ciency of  the  street  lights  to  enable  him  to 
see  that  a  building  operation  was  in  prog- 
ress, or  that  the  walk  was  incumbered  with 
materials.  He  alleged,  on  the  other  hand, 
that  the  ■  walk  was  hard  and  smooth,  and 
that  there  was  nothing  In  Its  condition  to 
warn  him  that  It  was  unfinished,  or  to  put 
him  upon  notice.  While  his  cross-examina- 
tion was  In  progress,  counsel  for  defendants 
proposed  to  show  by  him,  "for  the  purpose 
of  attacking  his  credibility,  and  with  a  full 
understanding  that  I  am  bound  by  his  an- 
swer, that  on  a  previous  trial  of  this  cause, 
and  during  its  progress,  he  (the  plaintiff) 
met  the  foreman  of  the  jury  which  was  then 
trying  the  case,  out  of  court,  took  him  to  a 
tavern  on  Sixth  street,  bought  him  liquor, 
and  then  Induced  him  to  go  his  (plaintiff's) 
house  and  place  of  business,  at  No.  313  Mar- 
shall street,  and  there  talked  to  said  juror 
In  regard  to  the  probability  of  the  verdict  to 
be  rendered  by  the  said  juror  and  his  fel- 
lows, and  attempted  to  demonstrate  to.  said 
juror  bis  (plaintiff's)  physical  inability  to 
perform  his  work  as  a  printer."  This  offer 
was  objected  to,  as  inadmissible  for  the  pur- 
pose proposed.  The  objection  was  sustained, 
and  the  offer  excluded  by  the  court  This 
ruling  is  the  subject  of  the  first  assignment 
of  error.  The  rule  limiting  the  right  to  cross- 
examine  with  a  view  to  affect  the  credibility 
of  the  witness  is  stated  in  the  case  of  Elliott 
v.  Boyles,  31  Pa.  St.  65.  If  the  examination  is 
directed  to  collateral  matters,  the  court  may 
limit  and  under  some  circumstances  ex- 
clude, It;  but,  if  directed  to  the  situation  of 
the  witness,  his  relations   with  the  party 
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calling  him,  his  zeal  or  bias,  as  shown  by  his 
conduct  or  by  Improper  efforts  to  Influence 
witnesses  or  Jurors  In  the  case  trying,  it  Is, 
within  proper  limits,  a  matter  of  right.  Cam- 
eron v.  Montgomery,  13  Serg.  &  R.  128. 
When  the  party  becomes  a  witness  for  him- 
self, he  stands  In  no  better  position  than  any 
other  witness  not  a  party.  Ills  credibility 
may  be  attacked  by  the  same  methods,  and 
his  conduct  when  he  attempts  to  corrupt  the 
administration  of  Justice  is  subject  to  inves- 
tigation In  the  same  manner.  The  facts  set 
out  In  the  rejected  offer  were  such  as,  if 
proved  before  the  Jury,  would  have  been  an 
Impeachment  of  the  character  of  the  plain- 
tiff, and  a  moral  conviction  of  a  misdemean- 
or. They  were  not  only  sufficient  to  affect 
his  credibility,  but  their  force  could  not  have 
been  readily  avoided.  It  Is  not  necessary 
to  go  at  length  into  a  discussion  of  the  mod- 
ern doctrine  in  regard  to  cross-examination, 
or  the  introduction  of  evidence  for  the  pur- 
pose of  discrediting  a  witness,  for  the  cross- 
examination  proposed  is  not  on  debatable 
ground.  It  was.  clearly  admissible.  Counsel 
for  appellee  seems  to  rely  upon  Buck  v. 
Com.,  107  Pa.  St  486,  as  holding  an  opposite 
doctrine,  but  it  Is  really  in  harmony  with 
the  rule  we  have  stated.  In  that  case  it  was 
sought  to  show  that  the  witness  had  been  In- 
dicted and  convicted  of  an  offense  at  some 
previous  time  In  order  to  affect  his  credibil- 
ity, and  it  was  said  that  the  record  of  the 
conviction  was  the  proper  evidence  of  the 
fact.  There  was  no  such  question  here.  The 
offer  was  to  show  that  the  witness,  who  was 
also  the  party,  had  on  a  former  trial  of  this 
case  sought  to  reach  the  Jury  that  had  been 
sworn  for  its  trial,  by  ex  parte  statements  and 
by  other  methods  equally  reprehensible  which 
were  Intended  to  affect  their  verdict.  There 
was  no  record  by  which  the  facts  stated  in  the 
offer  could  be  shown.  If  they  were  admis- 
sible (about  which  we  have  no  doubt),  the 
offer  to  show  them  by  a  cross-examination  of 
the  witness  against  whom  they  were  alleged 
was  a  proper  method  of  proof.  The  first  as- 
signment Is  sustained. 

The  fourth  assignment  of  error  Is  to  an  in- 
struction in  the  general  charge  In  relation 
to  the  liability  of  Keegan.  The  learned  judge 
said  to  the  jury:  "As  to  Mr.  Keegan,  he  put 
the  stone  there,  and  had  control  of  It  while 
it  was  there;  and,  if  there  be  any  liability 
for  negligence,  it  is  obvious  that  in  the  act 
of  negligence  he  was  a  participant."  This 
was,  in  effect,  a  binding  direction  that,  If 
Hood  was  guilty  of  negligence,  then  Keegan 
was,  as  a  "participant"  hi  the  act  of  negli- 
gence, also  guilty.  This  does  not  necessari- 
ly follow.  The  negligence,  if  any  was  found 
to  exist,  may  have  been  chargeable  to  Hood 
or  to  Keegan,  or  both  might  have  been  found 
equally  careless  of  the  safety  of  the  public. 
The  question  was  one  of  fact  for  the  deter- 
mination of  the  jury,  not  of  law  for  the  deci- 
sion of  the  court.  The  negligence  of  Keegan, 
like  that  of  Hood,  depended  upon  his  own 


acts  or  omissions,  and  not  on  those  of  an- 
other. Each  had  a  duty  to  perform,  and 
each  must  stand  or  fall  upon  the  manner  of 
his  performance.  If  Keegan  put  or  caused 
the  stone  to  be  put  upon  the  sidewalk,  he  had 
no  right  to  rely  upon  a  temporary  barrier 
erected  by  Hood,  without  giving  attention  to 
Its  maintenance  or  otherwise  warning  or  pro- 
tecting the  public.  It  may  be  that,  under 
all  the  circumstances  of  this  case,  the  direc- 
tion now  considered  did  the  defendant  no 
harm;  but,  as  the  case  must  be  reversed  up- 
on the  first  assignment,  the  true  rule  on  this 
subject  should  be  pointed  out 

The  sixth  assignment  is  directed  at  the  an- 
swer by  the  learned  judge  to  the  defendants' 
fifth  point  The  instruction  asked  was  that 
the  true  ground  of  liability  in  actions  for 
negligence  was'  "not  danger,  but  negligence, 
and  the  test  of  negligence  Is  the  ordinary 
usage  of  business."  This  is  undoubtedly  the 
general  rule  (Ford  v.  Anderson,  139  Pa.  St.  263, 
21  AtL  18),  and  should  have  been  affirmed  by 
the  court  and  the  possible  exceptions  point- 
ed out.  The  answer  was:  "I  refuse  that 
point  In  the  form  In  which  it  is  stated.  The 
test  of  danger  Is  the  ordinary  usage  of  busi- 
ness if  the  ordinary  usage  of  the  business 
was  the  exercise  of  ordinary  care  under  the 
circumstances."  This  was  really  an  affirm- 
ance by  the  learned  Judge  of  the  rule  stated 
In  the  point  in  the  very  words  of  the  point 
with  a  qualification  denying  its  effect  in 
cases  where  an  ordinary  usage  of  business 
was  below  what  ordinary  care  would  require. 
This  was  right  in  effect  although  the  formal 
refusal  of  the  point  might  possibly  mislead 
the  jury  to  some  extent  as  to  the  general  ef- 
fect of  the  answer. 

One  other  subject  brought  to  our  atten- 
tion by  the  fifth  assignment  of  error,  requires 
notice.  The  defendants'  third  point  asked 
the  court  to  instruct  the  jury  that  If  the 
sidewalk  had  been  poled  or  fenced  off  by  the 
defendants  on  that  evening  before  the  hap- 
pening of  the  accident,  and  the  pole  had 
been  taken  down  without  the  defendants' 
knowledge  by  parties  over  whom  they  had 
no  control,  they  were  not  liable  for  the  ac- 
cident This  instruction  was  properly  re- 
fused. It  would  not  be  enough  for  a  builder 
to  fence  off  a  part  of  the  walk  because  it 
was  in  a  dangerous  condition,  and  then  give 
it  no  more  attention.  He  knows  the  proba- 
bilities of  the  removal  of  the  barrier  by  mis- 
chievous or  disorderly  persons,  and  he  should 
exercise  reasonable  care  to  see  that  it  is  In 
place.  It  might  not  be  necessary  to  main- 
tain a  watchman  at  the  spot  during  the 
night  but  the  builder  should  give  some  at- 
tention to  this  subject  during  the  evening, 
and  while  the  walks  are  actively  occupied,  in 
order  to  be  sure  that  the  lights  and  barriers 
he  has  provided  to  protect  the  public  are  in 
place,  and  are  doing  their  work.  How  well 
this  had  been  done  in  this  case  was  for  the 
jury.  The  pole  was  certainly  down,  accord- 
ing to   the  plaintiff's   testimony,   when  he 
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came  upon  this  part  of  the  walk,  although  It 
had  been  found  In  place  but  a  few  momenta 
before.  There  was  an  electric  street  light  at 
Columbia  avenue  a  little  more  than  100  feet 
away.  There  was  another  at  Oxford  streets 
or  near  the  other  end  of  the  row  of  houses, 
and  there  was  a  gas  burner  about  midway 
between  them,  upon  the  other  side  of  the 
street  There  were  red  lights  also  displayed 
within  a  few  feet  of  the  block  of  stone  at  the 
curb.  Whether  there  was  light  sufficient  to 
enable  one  exercising  ordinary  care  to  see 
where  he  was  going,  or  warnings  sufficient  In 
the  red  lights  at  the  curb  to  attract  his  at- 
tention, are  questions  that  upon  a  new  trial 
should  be  distinctly-  brought  to  the  attention 
of  the  Jury.  For  the  reasons  given  in  this 
opinion,  the  judgment  is  reversed,  and  a  writ 
of  venire  facias  de  novo  awarded. 


(US  Pa.  St  111) 

ATJGH  v.  DARLINGTON. 
(Supreme  Court  of  Pennsylvania.     March  21, 

189a) 
Principal  asd  Agknt— Ratification— Conver- 
sion. 
The  unauthorized  act  of  an  agent  in  selling 
certain  bonds,  and  investing  the  proceeds  in  oth- 
er bonds  for  his  principal,  was  ratified  by  the 
principal,  where  she  made  no  objection  until 
four  years  after  she  had  received  the  new  bonds 
and  had  been  advised  of  the  transaction,  though 
both  parties  lived  in  the  same  town,  and  she 
had  ample  means  of  knowing  the  exact  situa- 
tion. 

Appeal  from  court  of  common  pleas,  Ches- 
ter county. 

Action  by  Sarah  D.  Auge  against  Smedley 
Darlington  for  the  conversion  of  two  certain 
bonds  of  51,000  each.  From  a  Judgment  en- 
tered upon  a  compulsory  nonsuit  plaintiff 
appeals.    Affirmed. 

Chas.  H.  Pennypacker,  for  appellant  B. 
T.  Cornwell,  John  J.  Gheen,  and  Gibbons 
Gray  Cornwell,  for  appellee. 

WILLIAMS,  J.  This  appeal  is  from  a 
Judgment  entered  upon  a  compulsory  non- 
suit The  plaintiff  was  the  only  witness 
sworn  at  the  trial,  and  the  validity  of  this 
Judgment  must  depend  upon  the  fair  legal 
effect  of  her  testimony.  Upon  her  direct  ex- 
amination, she  testified  that,  in  1891,  the 
Chester  County  Guaranty  Trust  Company 
held  In  Its  possession  bonds  and  securities  be- 
longing to  her,  for  the  safe-keeping  of  which 
she  was  paying  to  it  $1  on  each  $1,000  of  the 
par  value  of  the  securities:  Among  these 
were  two  bonds  for  $1,000  each,  issued  by 
townships  In  Kansas  in  aid  of  some  railroad 
enterprise,  bearing  Interest  at  the  rate  of  7 
per  cent  In  July,  1891,  she  was  requested 
by  the  trust  company  to  take  her  securities 
away,  and  went  to  its  office  for  that  pur- 
pose. She  there  met  the  defendant  who 
took  from  an  unsealed  envelope  and  put  up- 
on the  table  before  her  the  securities  which 
he  alleged  were  hera    She  stated  that  she 


missed  from  among  them  the  two  7  per  cent 
township  bonds,  and  Inquired  where  they 
were,  and  that  the  defendant  replied  that  he 
feared  trouble  with  them  when  they  Should 
mature,  and  had  sold  them.  This  action  to 
recover  their  value  was  brought  In  Septem- 
ber, 1895.  Now,  these  statements,  without 
explanation  and  wholly  separated  from  the 
circumstances  surrounding  them,  amounted 
to  a  charge  that  the  defendant  had  taken 
from  the  plaintiff,  without  her  knowledge  or 
consent,  and  sold  for  his  own  benefit  these 
two  bonds.  So  far  as  a  legitimate  cross-ex- 
amination would  explain  the  relations  be- 
tween these  parties,  and  put  the  transaction 
complained  of  in  Its  own  proper  light  before 
the  Jury,  the  defendant  had  a  right  to  cross- 
examine.  We  think  this  right  was  pushed 
very  far,  and  that  the  several  certificates  is: 
sued  by  the  trust  company  to  the  plaintiff, 
showing  what  securities  were  held  by  it  for 
her,  are  not  in  this  case  in  any  proper  sense. 
They  were  produced  by  defendant's  counsel, 
identified  and  marked  by  the  stenographer, 
but  they  were  not  in  evidence,  and  we  do  not 
see  how  they  could  have  been  made  evi- 
dence without  having  been  offered  on  behalf 
of  the  defendant  as  part  of  his  case.  Leav- 
ing these  out  of  consideration,  and  limiting 
the  cross-examination  to  Its  proper  province, 
was  the  effect  of  the  examination  in  chief 
so  far  affected  as  to  Justify  the  Judgment  of 
nonsuit?  It  appeared  that  the  defendant 
had  been  the  trusted  confidential  agent  and 
adviser  of  the  plaintiff  for  many  years,  and 
of  her  father  before  her;  that  he  received 
the  moneys  paid  upon  her  bonds  as  they  ma- 
tured, and  was  trusted  to  reinvest  such 
money  upon  his  own  judgment;  that  he  had 
sold  the  two  bonds  for  which  this  suit  is 
brought  and  had  invested  their  proceeds  in 
other  bonds  or  securities  of  equal  par  value, 
and  had  up  to  July,  1891,  collected  the  Inter- 
est thereon  and  paid  it  regularly  to  the 
plaintiff.  What  was  left  of  the  charge  of 
abstraction,  or  improper  use  of  the  plain- 
tiff's bonds  for  his  own  benefit  after  these 
explanatory  facts  appeared?  When  the  mere 
skeleton  of  fact  presented  by  the  direct  ex- 
amination had  been  rounded  out  into  the  prop- 
er proportions  which  belonged  to  the  trans- 
action, by  adding  to  it  the  circumstances  and 
explanations  developed  by  the  cross-exam- 
ination, the  first  impression  created  by  the 
story  had  disappeared.  There  was  now 
nothing  left  to  support  the  theory  of  an  un- 
authorized abstraction  and  conversion  of  the 
plaintiff's  bonds,  on  which  the  action  was 
based.  There  was  no  breach  of  trust;  no 
making  use  of  his  position  for  bis  own  profit; 
and,  so  far  as  the  evidence  goes,  no  proof 
that  the  bonds  purchased  with  the  proceeds 
of  the  Kansas  bonds  were  not  worth  their 
face.  If  the  exchange  was  not  a  wise  one, 
and  the  new  bonds  are  really  worth  less 
than  the  old  ones,  Mrs.  Auge's  agent  may 
possibly  be  answerable  to  her  for  her  real 
loss;  but  there  was  no  proof  upon  this  sub. 
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ject  She  was  in  the  possession  of  the  new 
securities  bought  with  the  proceeds  of  the 
old,  and  yet  asking  to  recover  the  value  of 
the  old  from  her  confidential  agent,  who  had 
made  the  exchange  on  her  behalf.  But  what 
is  quite  as  much  to  the  point  is  that  she  was 
advised  of  these  transactions  and  put  in  pos- 
session of  the  new  securities  in  July,  1891. 
She  should  within  a  reasonable  time  there- 
after have  determined  whether  to  ratify  or 
disaffirm  the  act  of  her  financial  agent.  If 
within  such  reasonable  time  she  does  not  dis- 
affirm, she  will  be  presumed  to  have  ratified. 
These  parties  lived  in  the  same  town.  Op- 
portunities for  conference  were  within  easy 
reach.  For  more  than  four  years  she  retain- 
ed possession  of  the  new  securities  without, 
so  far  as  appears,  a  word  of  inquiry  or  a 
word  of  complaint  From  her  testimony, 
we  Infer  that  she  still  holds  possession  of 
them.  Now,  after  these  years,  without  no- 
tice or  demand,  she  attempts  to  disaffirm 
the  action  of  her  agent.  We  incline  to  the 
opinion  expressed  by  the  learned  judge  of 
the  court  below  that  this  attempted  disaf- 
firmance comes  too  late.  This  question 
must  be  considered  under  all  the  circum- 
stances that  surround  this  case,  such  as  the 
relations  that  existed  between  these  parties, 
their  residence  in  the  same  town,  the  ease 
with  which  Inquiries  about  the  character  of 
her  securities  could  be  made  by  the  plain- 
tiff, and  the  abundance  of  the  sources  of 
such  information  that  were  within  her  reach. 
If,  with  all  these  advantages  for  knowing 
the  exact  situation,  she  delays  action  for 
more  than  four  years,  the  conclusion  that 
her  delay  is  unreasonable  is  a  conclusion  of 
law.  The  presumption  would  seem  to.  be  a 
fair  one  that  action  taken  at  such  a  time 
has  been  taken  in  view  of  circumstances 
that  did  not  exist  at  the  time  of  the  ex- 
change, or  at  the  time  when  the  securities 
came  into  her  own  hands,  but  have  arisen 
recently.  Upon  a  careful  examination  of  the 
testimony  of  Mrs.  Auge,  and  after  excluding 
as  much  of  the  cross-examination  as  seems 
to  us  to  have  transcended  the  proper  limit, 
we  are  of  opinion  that  the  plaintiff  showed 
no  right  to  recover  in  this  case.  The  Judg- 
ment of  nonsuit  was  therefore  properly  en- 
tered, and  is  now  affirmed. 


(186  Pa.  St  149) 

SHEARER  v.  MILLER. 
(Supreme  Court  of  Pennsylvania.     March  21, 
1898.) 
Wili,— Construction— Nature  of  Estate. 
8.,  surviving  testator  and  J.,  takes  a  fee 
simple  under  will  devising  to  S.  certain   lands, 
"all  of  which  he  shall  have  in  possession  on 
April  1st  ensuing  the  decease  of    *    *    *    J. 
[reserving  to  the  latter  the  rents,  issues,  and 
profits  during  life].    *    *    *    provided,  howev- 
er, should  said  devisee  die  without  issue,  •   *  * 
said  real  estate  shall  fall  back  and  vest  to  my 
estate,  and     »    *     •    gaid  executor  then  shall, 

*  •    *    after  the  decease  of    •    *    •    J.,  sell 

*  •    •    the  same." 


Appeal  from  court  of  common  pleas,  Berks 
county. 

Action  by  Weaver  Shearer  against  Levi 
Miller.  Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

The  case  stated  and  opinion  of  the  court 
below  are  as  follows: 

Case  Stated. 

"The  following  facts  have  been  agreed 
upon,  and  are  admitted  by  both  plaintiff  and 
defendant  in  this  issue;  and  it  is  further 
agreed  that  these  facts  shall  be  submitted 
to  the  court  in  the  nature  of  a  case  stated 
for  its  determination  and  judgment:  ' 

"Peter  Weaver,  late  of  Amity  township, 
Berks  county,  died  on  the  27th  day  of  Oc- 
tober, A.  D.  1879,  testate.  His  will  was  duly 
proven  in  the  register's  office  of  Berks  coun- 
ty on  November  12,  1879,  and  is  recorded  In 
Will  Book  No.  14,  page  38.  The  following 
is  a  copy  of  the  will  of  said  testator: 

"  'In  the  name  of  God,  amen.  I,  Peter 
Weaver,  of  Amity  township,  Berks  county, 
and  state  of  Pennsylvania,  widower,  being 
of  good  health  of  body  and  of  sound  mind, 
memory,  and  understanding,  but  considering 
the  uncertainty  of  this  transitory  life,  do 
make  and  publish  this,  my  last  will  and  tes- 
tament, in  manner  and  form  as  follows: 
(1)  I  nominate,  constitute,  and  appoint  my 
esteemed  friend  Jeremiah  Van  Reed  the  ex- 
ecutor of  this,  my  last  will  and  testament, 
and  of  my  estate,  reposing  in  him  full' con- 
fidence in  his  integrity  to  perform  the  trust 
thus  hereinafter  unto  him  committed,  and 
hereby  revoking  all  other  wills,  legacies,  and 
bequests  by  me  heretofore  made,  and  declar- 
ing this,  and  no  other,  to  be  my  last  will  and 
testament.  (2)  I  order  and  direct  my  said 
executor  to  have  a  fair  valuation  and  ap- 
praisement made  according  to  law  at  the 
time  of  my  decease  of  all  my  estate,  real 
and  personal,  by  three  disinterested  men, 
and  have  the  same  regularly  filed  in  the  reg- 
ister's office  at  Reading.  (3?  I  order  and  di- 
rect my  said  executor  to  dispose  of  all  my 
personal  property,  effects,  etc.,  not  other- 
wise bequeathed,  as  soon  after  my  decease 
as  conveniently  can  be  done,  collect  and  set- 
tle up  my  estate,  and  thereout  pay  my  just 
debts  and  funeral  expenses,  etc.  (4) "I  give 
and  bequeath  unto  Mahlon  E.  Weldner  and 
wife  ten  (10)  shares  of  one  hundred  dollars 
($100)  each  of  my  preferred  stock  of  the 
Northern  Pacific  Railroad  Company,  and  un- 
to their  heirs  and  assigns.  (5)  I  give  and 
bequeath  unto  Levi  Miller  and  wife  ten  (10) 
shares  of  one  hundred  dollars  ($100)  each  of 
my  preferred  stock  of  the  Northern  Pacific 
Railroad  Company,  and  unto  their  heirs  and 
assigns.  (6)  I  give  and  bequeath  unto  Clara 
Yocum  (daughter  of  Moses  Yocum)  ten  (10) 
shares  of  one  hundred  dollars  ($100)  each  of 
my  preferred  stock  of  the  Northern  Pacific 
Railroad  Company,  and  unto  her  heirs  and 
assigns.  (7)  I  give  and  bequeath  unto  Weav- 
er Shearer  (a  son  of  Henry  Shearer)  twenty 
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(20)  shares  of  one  hundred  dollars  ($100) 
each  of  my  preferred  stock  of  the  Northern 
Pacific  Railroad  Company.  Provided  the 
said  Weaver  Shearer,  at  the  time  of  my  de- 
cease, should  not  be  In  his  minority,  then 
said  stocks  so  to  him  bequeathed  shall  be 
transferred  unto  Levi  Miller  aforesaid,  in 
trust  for  said  legatee  until  of  age,  by  my 
said  executor,  whom  I  hereby  fully  empower 
and  authorize  so  to  do;  also  the  same  with 
the  three  before  bequests  of  stocks,  If  nec- 
essary so  to  do,  according  to  the  mode  and 
usages  of  said  company.  (8)  I  give  and  be- 
queath or  donate  unto  the  trustees  of  the  Amity- 
ville  Cemetery,  and  unto  their  successors, 
for  the  use  of  said  cemetery,  the  sum  of  five 
hundred  ($500)  dollars,  to  be  applied  to  the 
repair,  enlargement,  etc.,  of  said  cemetery, 
In  lieu  of  which  said  trustees  or  successors 
shall  forever  keep  my  burial  lot  and  fence  in 
the  said  cemetery  clean,  and  in  repair;  and, 
In  default  of  said  trustees  accepting  said 
bequest  on  said  condition,  then  the  said  be- 
quest to  be  void,  and  of  no  effect  (9)  I  or- 
der and  direct  my  said  executor  to  pay  unto 
Ann  Matthias,  out  of  my  estate,  such  sum 
or  sums  of  money  as  may  be  due  and  owing 
her,  with  interest,  by  my  son  Jeremiah,  after 
final  settlement  and  distribution  of  his  pres- 
ent assignees,  in  case  the  same  is  not  done 
so  in  some  shape  or  other  in  my  lifetime. 
(10)  I  give  and  bequeath  unto  the  aforesaid 
Weaver  Shearer  my  gold  watch  and  chain, 
to  be  taken  care  of  by  Mrs.  Levi  Miller  un- 
til she  thinks  fit  for  him  to  have  it  (11)  I 
give  and  bequeath  unto  the  said  Levi  Miller 
my  Iron  safe,  horse,  carriage,  harness,  and 
desk.  (12)  I  give  and  bequeath  unto  my  son 
Jeremiah  Weaver  my  bed  and  bedstead,  all 
the  bedding  thereto  belonging.  (13)  I  give 
and  devise  unto  the  said  Weaver  Shearer  all 
that  certain  messuage,  tenement  plantation, 
and  tract  of  land  whereon  I  now  reside,  sit- 
uate In  Amity  township,  Berks  county,  and 
state  of  Pennsylvania,  bounded  by  lands  of 
J.  Van  Reed,  Peter  K.  Ludwlg,  Levi  Miller, 
Abraham  Boyer,  Ezeklal  Rhoads,  and  others, 
containing  one  hundred  and  eighty  (180) 
acres,  more  or  less,  or  so  much  thereof  as  I 
may  hold  at  the  time  of  my  decease,  and 
not  otherwise  devised;  together  with  four 
tracts  of  woodland  situate  In  Earl  township, 
county  and  state  aforesaid,  three  of  which 
are  adjoining  ones,  bounded  by  lands  of  Le- 
vi Miller,  David  Bucher,  John  Wise,  Jacob 
Gelger,  and  others,  containing  together  thir- 
ty-five acres,  more  or  less;  and  the  other  Is 
called  the  "Sands  Tract"  bounded  by  lands 
of  Daniel  K.  Rhoads,  late  Solomon  Rhoads 
and  others,  containing  four  acres,  more  or 
less,— all  of  which  he  shall  have  in  posses- 
sion on  the  first  day  of  April  ensuing  the  de- 
cease of  my  son  Jeremiah,  reserving  in  the 
meantime  all  the  rents,  issues,  and  profits 
thereof;  that  Is  to  Bay,  to  lease  and  re-lease 
said  farm,  and  cut  off  the  wood  from  time 
to  time  for  repairs,  firewood,  posts,  rails, 


etc.,  and  of  the  woodland  also  for  posts, 
rails,  firewood,  and  also  to  sell  when  fit  to 
be  cut:  provided,  however,  should  said  dev- 
isee die  without  Issue  or  descendants  of 
such,  then,  and  In  such  case,  said  real  estate 
and  railroad  stocks  hereinbefore  unto  him 
bequeathed  shall  fall  back  and  vest  to  my 
estate,  and  then  to  be  distributed  as  herein- 
after directed.  (14)  I  hereby  order  and  di- 
rect my  said  executor  to  lease  or  let  the 
hereinbefore  devised  farm  or  plantation  to 
some  good  and  trustworthy  tenant  or  ten- 
ants, to  the  best  advantage  and  Interest  to 
the  farm,  during  the  lifetime  of  my  said 
son  Jeremiah,  and  pay  over  unto  him  at 
times  such  of  the  net  rents,  issues,  and  prof- 
its thereof  as  he  may  want  or  my  executor 
may  deem  expedient  to  pay  over  unto  him, 
keeping  In  hand  at  all  times  sufficient  sums 
or  amounts  of  such  rents  to  meet  ordinary 
and  even  extraordinary  expenses  and  re- 
pairs. None  of  such  rents,  etc.,  however, 
shall  In  any  wise  be  liable  to  be  attached 
for  any  debts  my  said  son  may  be  owing  at 
my  decease.  (15)  I  further  order  and  direct 
should  the  real  estate  hereinbefore  devised 
fall  back  and  be  vested  to  my  estate  by  vir- 
tue of  this,  my  will,  that  he,  the  said  execu- 
tor, then  shall,  as  soon  as  conveniently  can 
be  done  after  the  decease  of  my  son  Jere- 
miah, sell  and  dispose  of  the  same  to  such 
person  or  persons  and  for  such  price  or 
prices  as  may  reasonably  be  gotten  for  the 
same,  and  the  same,  with  any  other  real  es- 
tate which  I  may  hold  at  the  time  of  my 
decease,  and  for  that  and  similar  purposes, 
1  do  hereby  authorize  and  empower  my  said 
executor  to  sign,  seal,  execute  and  acknowl- 
edge, all  such  deed  or  deeds  of  conveyance 
as  may  be  necessary  and  requisite  for  the 
granting  and  assuring  of  the  same  to  the 
purchasers  thereof  in  fee  simple.  (16)  I  do 
hereby  authorize  my  executor  at  any  time 
to  dispose  of  my  remaining  shares  of  the 
Northern  Pacific  Railroad  stocks  if  neces- 
sary, or  deem  advisable,  and  transfer  and 
let  over  unto  the  purchaser  or  purchasers 
thereof  according  to  the  mode  and  usages 
and  requirements  of  said  company,  and  in- 
vest the  proceeds  thereof,  together  with  any 
other  moneys  on  hand  (if  not  needed  other- 
wise to  carry  out  the  intents  and  purposes 
of  this,  my  will),  in  landed  or  other  good  se- 
curity at  interest  to  be  wholly  at  the  risk  of 
my  estate.  (17)  And  I  further  direct  and 
authorize  my  executor  to  pay  from  time  to 
time  such  sum  or  sums  of  money  out  of  my 
estate  for  the  maintenance,  support,  and  ed- 
ucation of  the  aforesaid  Weaver  Shearer. 
(18)  And  as  touching  the  rest  and  residue  of 
my  estate  that  may  be  or  remain  at  the 
time  of  the  decease  of  my  said  son  Jeremiah 
or  at  any  time  thereafter,  I  hereby  order  and 
direct  to  be  paid  unto  the  present  creditors 
of  my  said  son  Jeremiah,  respectively,  in 
proportion  to  their  respective  remainders  of 
claims,  definitely  presented,  and  the  same 
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with  any  others  bequeathed  or  devised  es- 
tate, that  may  fall  back  and  revert  to  my 
estate  by  vlrtne  of  this  my  will:  provided, 
however,  in  case  any  or  either  of  such  cred- 
itors or  claimants  as  aforesaid  should  in  any 
way  or  manner  molest,  harass,  interfere  or 
go  to  law  in  and  about  the  construction  or 
distribution  of  said  residue  contained  In  this 
18th  section  of  this,  my  will,  with  my  said 
executor  (or  his  successor),  then  such  credit- 
or or  creditors  so  molesting,  harassing,  inter- 
fering, disputing,  contravening,  or  going  to 
law  shall  be  forever  barred  from  the  benefit 
of  this  particular  bequest,  and  his,  her,  or 
their  portion,  dividend,  or  share  that  would 
fall  to  him,  her,  or  them  shall  then  fall  and 
be  added  to  the  dividends  of  such  creditor  or 
creditors  not  molesting,  etc.,  my  said  execu- 
tor or  his  successor  in  pro  rata  to  their  re- 
spective claims.  (19)  I  hereby  further  or- 
der and  direct,  and  it  is  my  express  will  and 
devise,  that  In  case  my  said  executor  should 
die  or  resign  of  the  trust,  and  bo  forth,  thus 
hereinbefore  unto  him  committed  before  the 
decease  of  my  said  son  Jeremiah  (or  after 
if  required),  then  and  in  such  case  I  do  here- 
by give  and  Intrust  the  same  unto  Levi  Mil- 
ler, aforesaid,  by  him  to  be  performed  and 
carried  out  to  all  Intents  and  purposes  with 
the  same  power  and  authority  as  enjoined 
upon  him,  my  said  executor,  more  fully  set 
forth  in  this  my  will. 

"  'In  witness  whereof,  the  said  testator  has 
hereunto  set  his  hand  and  seal  this  twenty- 
fourth  day  of  March,  A.  D.  1879. 
bto 

"•Peter  X   Weaver.    [Seal.] 

nut. 

"  'Signed,  sealed,  and  delivered  by  the  said 
testator  as  his  last  will  and  testament  in 
presence  of  us: 

"  'J.  W.  Van  Reed. 
"  'Rebecca  V.  R.  HiiL' 

•"I,  Peter  Weaver,  the  withln-named  tes- 
tator, do  hereby  make  and  publish  this  cod- 
icil, to  be  added  to  my  last  will  and  testa- 
ment, in  manner  following,  to  wit:  (1)  I 
give  and  bequeath  unto  Levi  Miller  two 
thousand  dollars  ($2,000).  (2)  I  give  and  be- 
queath unto  Mary  Miller,  wife  of  the  afore- 
said Levi  Miller,  two  thousand  dollars 
($2,000.00).  (3)  I  give  and  bequeath  unto 
Clara  Tocum  (daughter  of  Moses  Yocum) 
four  hundred  dollars  ($400),  to  be  paid  her 
out  of  the  first  available  funds  coming  into 
the  hands  of  my  executor.  (4)  I  order  and 
direct,  and  it  is  my  will,  that  the  amount  of 
money  due  at  my  decease  by  my  son  Jere- 
miah and  his  wife,  Catharine,  by  a  certain 
bond  and  mortgage,  shall  be  held  by  them 
without  interest  during  the  lifetime  of  my 
said  son,  if  not  sooner  paid  by  them,  and,  as 
a  matter  of  course,  the  above  bequest  and 
direction  will  materially  affect  the  surplus 
or  rest  and  residue  spoken  of  In  the  18th  sec- 
tion of  my  foregoing  will;    and,  lastly,  it  Is 


my  will  and  desire  that  this,  my  present 
codicil,  be  annexed  to  and  be  made  a  part 
of  my  will  and  testament. 

"  'In  witness  whereof,  the  testator  has 
hereunto  set  his  hand  and  seal  this  twenty- 
ninth  day  of  April,  A.  £>.  1879. 

fata 

•"Peter  X   Weaver.    [Seal.] 

mark 
"'Signed,  sealed  and  declared  by  the  said 
Peter  Weaver  as  and  for  a  codicil  to  his  last 
will  and  testament  In  presence  of 

"  'J.  W.  Van  Reed. 

"  'Rebecca  V.  R.  HttV 
"When  Peter  Weaver  died  he  was  the  owner 
in  fee  simple  of  all  the  real  estate  mentioned 
in  the  thirteenth  item  of  his  will,  which  Is 
as  follows:  'All  that  certain  messuage,  ten- 
ement, plantation,  and  tract  of  land  where- 
on I  now  reside,  situate  in  Amity  township, 
Berks  county,  and  state  *f  Pennsylvania, 
bounded  by  lands  of  J.  Van  Reed,  Peter  K. 
Ludwig,  Levi  Miller,  Abraham  Boyer,  Eze- 
klal  Rhoads,  and  others,  containing  one  hun- 
dred and  eighty  (180)  acres,  more  or  less,  or 
so  much  thereof  as  I  may  hold  at  the  time 
of  my  decease,  and  not  otherwise  devised; 
together  with  four  tracts  of  woodland  situ- 
ate In  Earl  township,  county  and  state  afore- 
said, three  of  which  are  adjoining  ones, 
bounded  by  lands  of  Levi  Miller,  David 
Bucher,  John  Wise,  Jacob  Gelger,  and  oth- 
ers, containing  together  thirty-five  acres, 
more  or  less,  and  the  other  is  called  the 
"Sands  Tract,"  bounded  by  lands  of  Daniel 
K.  Rhoads,  late  Solomon  Rhoads  and  oth- 
ers, containing  four  acres,  more  or  less.' 
And  he  was  also  the  owner  and  possessor  of 
the  railroad  stocks  mentioned  in  the  seventh 
paragraph  of  his  will  as  well  as  of  the  arti- 
cles given  to  Weaver  Shearer  In  the  tenth 
paragraph  of  the  will.  The  estate  of  the  tes- 
tator was  entirely  solvent,  and  all  debts  were 
paid  without  affecting  or  lessening  any  of 
his  devises  or  bequests;  and  Weaver  Shear- 
er has  not  aliened  any  property  willed  to 
him,  nor  Incumbered  the  same  in  any  way. 
Jeremiah  Weaver,  the  son  of  the  testator 
mentioned  in  the  thirteenth  clause  of  the  will 
as  taking  a  life  estate  in  the  property,  died 
on  the  2d  day  of  November,  A.  D.  1885.  and 
Weaver  Shearer  took  possession  of  the  es- 
tate on  the  1st  day  of  April  following  his 
death.  On  the  8th  day  of  June,  A.  D.  1897, 
Weaver  Shearer  entered  into  articles  of 
agreement  with  Levi  Miller,  both  of  Berks 
county,  for  the  sale  of  the  said  real  estate 
mentioned  and  described  In  the  thirteenth 
clause  of  said  will,  to  wit,  the  farm  contain- 
ing 180  acres,  more  or  less,  and  the  four 
tracts  of  woodland,  bounded  and  described 
as  In  said  will  set  forth,  for  the  sum  of  fif- 
teen thousand  dollars  ($15,000),  payable  on 
the  1st  day  of  November,  A.  D.  1897,  on  the 
delivery  of  a  good  and  sufficient  deed.  On 
the  said  1st  day  of  November,  A  D.  1897, 
the  said  Weaver  Shearer  tendered  to  the 
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said  Levi  Miller  a  deed  acknowledged  to  be 
correct  In  form  for  all  the  premises  herein- 
before .  mentioned,  and  demanded  the  pay- 
ment of  the  purchase  money  according  to  the 
terms  of  the  agreement,  to  wit,  fifteen  thou- 
sand dollars  ($15,000).  Levi  Miller,  the  pur- 
chaser, refused  payment,  admitting  that  the 
deed  was  correct  in  form,  but  declared  that 
under  the  will  of  Peter  Weaver  the  estate 
coming  to  him,  the  said  Weaver  Shearer,  was 
but  a  life  estate,  and  not  a  fee  simple,  and 
that  a  legal  conveyance  in  fee  simple  could 
not  be  made  to  him  by  the  said  grantor. 
Now,  therefore,  if  the  court  be  of  the  opin- 
ion that  the  said  Wearer  Shearer  is  seized  of 
an  estate  in  fee  simple  of  the  real  estate  so 
devised  to  him  by  the  will  of  Peter  Weaver, 
deceased,  then  judgment  to  be  entered  in  fa- 
vor of  the  plaintiff  for'  the  sum  of  fifteen 
thousand  dollars  ($15,000),  with  Interest  from 
November  1,  1887;  if  not,  then  Judgment  to 
be  entered  in  favor  of  the  defendant  Each 
party  reserving  to  himself  the  right  of  ap- 
peal, writ  of  error,  and  certiorari  to  the  su- 
preme court" 

Opinion  of  the  Court 

"Peter  Weaver  died  October  27,  1879,  leav- 
ing a  will,  dated  March  24,  1879,  in  which 
he  provided  as  follows:  '(1)  I  nominate,  con- 
stitute, and  appoint  *  *  *  Jeremiah  Van 
Reed  the  executor  of  this,  my  last  will  and 
testament  •  *  •  (7)  I  give  and  bequeath 
unto  Weaver  Shearer,    *    *    *    20  shares 

*  *  *  of  my  preferred  stock  of  the  North- 
ern Pacific  Railroad  Company.  Provided  the 
said  Weaver  Shearer  at  the  time  of  my  de- 
cease should  yet  be  In  his  minority,  then 
said  stocks  so  to  him  bequeathed  shall  be 
transferred  unto  Levi  Miller  *  *  *  In  trust 
for  said  legatee  until  of  age.  *  •  »  (13) 
I  give  and  devise  unto  the  said  Weaver 
Shearer  all  that  certain    •  ■   *    ♦    plantation 

•  *  •  whereon  I  now  reside,  *  *  *  to- 
gether with  four  tracts  of  woodland,  *  •  • 
all  of  which  he  shall  have  in  possession  on 
the  first  day  of  April  ensuing  the  decease  of 
my  son  Jeremiah  *  *  *  [reserving  to  the 
latter  the  rents,  Issues,  and  profits  during 
life]:  *  *  *  provided,  however,  should 
said  devisee  die  without  Issue  or  descend- 
ants of  such,  then  and  In  such  case  said  real 
estate  and  railroad  stocks  hereinbefore' unto 
him  bequeathed  shall  fall  back  and  vest  to 
my  estate,  and  then  to  be  distributed  as 
hereinafter  directed.  (15)  I  further  order 
and  direct,  should  the  real  estate  hereinbe- 
fore devised  fall  back  and  be  vested  to  my  es- 
tate by  virtue  of  this,  my  will,  that  he,  the 
said  executor,  then  shall,  as  soon  as  con- 
veniently can  be  done  after  the  decease  of 
my  son  Jeremiah,  sell  and  dispose  of  the 
same.  •  •  *  '  (18)  And  as  touching  the 
rest  and  residue  of  my  estate  that  may  be  or 
remain  at  the  time  of  the  decease  of  my  said 
son  Jeremiah,  or  at  any  time  thereafter,  I 
hereby  order  and  direct  to  be  paid  unto  the 
present  creditors  of  my  said  son  Jeremiah, 
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respectively,  In  proportion  to  their  respective 
remainders  of  claims,  *  *  •  and  the 
same  with  any  others  bequeathed  or  devised 
estate  that  may  fall  back  and  revert  to  my 
estate  by  virtue  of  this,  my  will.  *  *  *' 
Testator's  son  Jeremiah  died  in  1885,  and  in 
the  following  April  Weaver  Shearer  went  in- 
to possession  of  the  realty  above  referred  to. 
The  single  question  to  be  determined  npon 
this  case  stated  is  whether  plaintiff's  Inter- 
est in  said  realty  is  a  fee  simple  or  not  The 
answer  to  that  question  must  depend  upon 
the  proper  construction  of  the  proviso  to  par- 
agraph 13,  read  in  the  light  of  the  other  por- 
tions of  the  will  above  quoted.  So  read, 
it  cannot  be  successfully  maintained  that 
the  language  of  this  proviso  imports  a  limita- 
tion over  upon  an  Indefinite  failure  of  Weav- 
er Shearer's  issue.  The  direction  that  upon 
the  falling  back  of  the  property  to  the  estate 
It  be  sold  by  'the  said  executor'  is  Inconsist- 
ent with  the  idea  that  the  time  of  the  rever- 
sion is  designed  to  be  postponed  to  an  in- 
definite period.  Middleswarth's  Adm'r  v. 
Blackmore,  74  Pa.  St  414,  420.  So  Is  the 
direction  that  the  proceeds  of  the  sale  of  the 
reverted  property  go  towards  the  satisfac- 
tion of  Jeremiah's  "present  creditors.'  Tay- 
lor v.  Taylor,  63  Pa.  St  481,  485.  Besides, 
that  sale  is  to  be  made  about  the  time  of 
Jeremiah's  death.  And  again,  the  phrase 
'Issue  or  descendants  of  such'  Is  significant 
If  the  word  'Issue'  were  used  to  denote  an 
unbroken  and  indefinite  succession,  there 
would  be  no  sense  in  adding  'or  descendants 
of  such,'  for  all  would  be  covered  by  'issue.' 
The  addition  of  these  words,  which  may 
mean  'heirs'  (Huston  v.  Read,  32  N.  J.  Eq. 
591,  599)  and  may  mean  'children'  (Scbmaunz 
v.  Goss,  132  Mass.  141,  144),  would  seem  to 
indicate  that  Weaver  Shearer's  'Issue'  means 
simply  his  children,  and  that  they  were  re- 
garded as  taking,  If  or  when  they  should 
take,  as  a  new  stock,  by  way  of  substitution 
and  as  purchasers.  But  neither  does  the 
testator  appear  to  contemplate  a  failure  of 
Issue  at  the  death  of  Weaver  Shearer;  cer- 
tainly not  a  'death  without  Issue'  before  the 
testator,  within  the  rule  In  Mickley's  Ap- 
peal, 92  Pa.  St.  514;  Morrison  v.  Truby,  145 
Pa.  St.  540,  22  AU.  972;  Mitchell  v.  Railway 
Co.,  165  Pa.  St  645,  31  Atl.  67;  Keating  v. 
McAdoo,  180  Pa.  St.  5,  36  Atl.  218,  and  simi- 
lar cases;  for  in  paragraph  7  he  appoints  a 
trustee  for  Weaver  Shearer  In  case  of  his 
being  under  age  at  testator's  decease,  thus 
showing  that  he  Is  providing  for  one  whom 
he  expects  to  survive  his  (testator's)  death, 
and  that,  when  he  speaks  of  Weaver  Shear- 
er's death,  he  has  reference  to  a  period  sub- 
sequent to  his  own.  This  Inference  Is  great- 
ly strengthened  by  the  fact  stated  by  coun- 
sel on  both  sides  at  the  argument  that  at  the 
time  of  making  his  will  testator  was  about 
80  years  old,  whilst  Weaver  Shearer  was  a 
child.  It  would  seem  nonsensical  to  suppose 
tnat  in  these  circumstances  the  testator  was 
contemplating   a    possibility    that    Weaver 
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Shearer  might  have  children  and  grandchil- 
dren, and  that  all  of  these  persons  might  lire 
and  die  before  the  will  should  be  probated. 
Yet,  though  evidently  thtnklug  of  Weaver 
Shearer's  death  as  something  subsequent  to 
his  own,  there  is  that  in  this  will  which  for- 
bids the  conclusion  that  the  testator  Is  speak- 
ing of  a  failure  of  Weaver  Shearer's  issue 
upon  the  latter's  death  at  any  time  there- 
after. The  realty  In  question  is  subject  to  a 
life  estate  in  Jeremiah.  It  is  upon  Jere- 
miah's death  that  Weaver  Shearer,,  if  living, 
or  his  children,  If  he  be  dead,  are  to  go  into 
possession.  It  is  upon  Jeremiah's  death,  if 
at  all,  that  the  property  is  to  be  sold  by 
the  executor.  In  order  to  enable  them  to  do 
so,  It  must  have  reverted  before  Jeremiah's 
death,  1.  e.  Weaver  Shearer  must  have  died, 
and  his  issue,  etc.,  failed,  before  Jeremiah 
died.  If  this  be  too  literal  a  construction, 
still,  clearly,  Jeremiah's  death  is  the  im- 
portant epoch  in  the  testator's  entire  scheme, 
—the  point  of  time  to  which  he  refers  the 
ultimate  disposition  of  his  estate,— and  it 
seems  most  reasonable  to  assume  that  that 
is  the  period  which  was  In  his  mind  when 
he  provided  for  the  event  of  Weaver  Shear- 
er's death  without  issue,  etc.  The  words, 
'or  at  any  time  thereafter,'  in  paragraph  18, 
directing  distribution  among  Jeremiah's 
creditors,  refer  to  what  may  be  found  re- 
maining of  the  testator's  estate  after  Jere- 
miah's death,  including,  not  the  reverting 
realty  itself  (the  time  for  the  sale  of  which 
is  fixed  by  paragraph  15),  but  only  Its  pro- 
ceeds, and  have,  therefore,  no  bearing  upon 
the  question  as  to  when  the  period  for  its 
reversion  is  to  be  ascertained.  Accordingly, 
the  Intention  of  the  testator  was  that,  sub- 
ject to  Jeremiah's  life  estate,  the  realty 
should,  upon  testator's  death,  vest  in  Weaver 
Shearer;  that,  in  the  event  of  the  latter's 
surviving  Jeremiah,  It  should  continue  his 
absolutely;  that,  in  the  event  of  his  death 
before,  and  leaving  children,  grandchildren, 
etc.,  surviving,  Jeremiah,  It  was  to  be  theirs; 
and  that,  in  the  event  of  his  dying  before 
Jeremiah,  without  leaving  children,  grand- 
children, etc.,  surviving  the  latter.  It  should 
go  to  the  executor  as  part  of  the  estate. 
Words  of  Inheritance  not  being  essential  in 
a  devise,  in  order  to  create  a  fee  (Act  April 
8,  1833;  P.  L.  p.  249,  I  9),  the  effect  of  the 
language  In  which  this  intention  is  sought  to 
be  expressed  would  seem  to  be  to  give  Weav- 
er Shearer  a  fee,  with  an  alternative  execu- 
tory limitation,  in  case  of  his  death  before 
Jeremiah,  to  his  children,  grandchildren,  etc., 
if  there  be  any  surviving  Jeremiah,  or,  If 
not,  to  the  testator's  executor  for  the  pur- 
poses specified  In  the  will.  Weaver  Shear- 
er's surviving  Jeremiah  rendered  impossible 
the  contingency  upon  which  the  executory 
limitation  was  to  take  effect,  and  his  Interest 
then  became  an  indefeasible  one  In  fee  sim- 
ple. Wentz's  Appeal,  106  Pa.  St.  301;  Drum 
v.  Millar,  18  Pa.  Co.  Ct.  R.  318;  Brlghtman 
v.  Brlghtman,  100  Mass.  238.    And  now,  De- 


cember 27,  1897,  Judgment  upon  the  case 
stated  in  favor  of  plaintiff  for  $15,140." 

H.  P.  Kelser,  for  appellant  J.  H.  Jacobs, 
for  appellee. 

PER  CURIAM.  On  the  facts  set  forth  In 
the  case  stated,  the  learned  Judge  of  the 
court  below  was  clearly  right  in  entering 
Judgment  in  favor  of  the  plaintiff  for  $15.- 
140.  On  his  opinion  the  Judgment  la  af- 
firmed. 

(70  Coss.  459) 
ROPER  v.  CITY  OF  NEW  BRITAIN. 
(Supreme  Court  of  Errors  of  Connecticut. 
March  24,  1898.) 

Mdsioipal  Corporations  —  Coxstructiok  or 
Streets— Damages — Estoppel. 

1.  The  right  to  recover  the  amount  of  dam- 
ages appraised  by  the  street  commissioners  and 
adopted  by  the  common  council,  on  account  of 
the  construction  of  a  street  through  plaintiffs 
premises  by  a  city  in  accordance  with  the  pro- 
visions of  its  charter,  was  not  suspended  during 
the  pendency  of  an  appeal  by  other  owners,  not 
including  plaintiff,  from  the  estimate  of  their 
respective  damages  and  benefits. 

2.  The  sum  which  a  city  had  been  found  lia- 
ble to  pay  plaintiff  as  damages  for  taking  his 
land  for  a  street  is  in  no  wise  dependent  on  the 
amount  which  may  be  finally  fixed,  after  pro- 
ceedings on  appeal,  as  allowed  by  the  charter,  as 
the  just  portion  of  the  expense  of  the  road  to  be 
paid  by  plaintiff,  since,  under  the  charter,  ade- 
quate means  are  furnished  the  city  to  collect 
such  assessments. 

3.  The  action  of  the  common  council  in  ac- 
cepting and  auditing  the  report  of  the  street 
commissioners  of  a  city  in  regard  to  the  respect- 
ive damages  and  benefits  from  the  construction 
of  a  street  is  not  affected  by  a  subsequent  ap- 
peal of  some  of  said  landowners  from  the  ap- 
praisal of  their  respective  damages  and  benefits. 

4.  A  city,  by  constructing  a  street  over  plain- 
tiffs property  after  an  appraisal  of  the  dam- 
ages to  him  by  its  officers,  affirms  such  appraisal 
as  final. 

5.  Where  a  city,  under  its  charter,  could  not 
take  property  for  a  street  without  first  paying 
to  plaintiff,  an  owner,  or  providing  for  the  pay- 
ment to  him,  of  the  damages  assessed  by  its  of- 
ficers, the  construction  of  such  street  estops  the 
city  from  averring  that  the  damages  appraised 
to  plaintiff  are  not  due  and  payable. 

6.  In  an  action  against  a  city  to  recover  the 
amount  of  damages  assessed  by  its  officers  for 
the  construction  of  a  street  through  plaintiff's 
land,  the  city,  in  order  to  rely  on  benefits  of  the 
road  duly  assessed  against  plaintiff,  must  plead 
such  fact  as  a  counterclaim. 

Appeal  from  superior  court,  Hartford  coun- 
ty;  Milton  A.  Shumway,  Judge. 

Action  by  Stephen  Roper  against  the  city  of 
New  Britain  to  recover  the  amount  of  dam- 
ages appraised  to  the  plaintiff  on  account  of 
the  laying  out  of  a  highway  in  the  city  of 
New  Britain  and  the  taking  of  the  plaintiff's 
land  therefor.  The  court  sustained  plain- 
tiff's demurrer  to  the  answer,  and  upon  final 
hearing  judgment  was  rendered  by  the  court 
in  favor  of  the  plaintiff.  Appeal  by  defend- 
ant for  alleged  errors  of  the  court  In  sus- 
taining plaintiff's  demurrer,  and  in  the 
amount  of  the  final  judgment    No  error. 

The  original  complaint  was  as  follows: 
"(1)  On  and  before  May  1,  1895,  the  plaintiff 
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was  the  owner,  in  possession,  of  a  certain 
parcel  of  land  situated  In  said  town,  within 
the  limits  of  said  city  of  New  Britain  [de- 
scribing same].  (2)  On  and  before  said  1st 
day  of  May,  1895,  the  defendant  laid  out  a 
highway  or  public  street  across  said  land, 
and  appropriated  for  public  use  a  portion  of 
said  land  [describing  portion  appropriated]. 
(3)  On  and  before  the  1st  day  of  May,  1895, 
the  defendant  took  and  had  such  proceed- 
ings, pursuant  to  its  charter  and  the  laws 
of  this  state,  that  It  ascertained  the  amount 
of  damages  to  the  plaintiff  on  account  of 
laying  out  said  street  and  taking  said  land 
to  be  one  thousand  and  seventy-fire  dollars, 
and  the  benefits  therefrom  to  be  seventy- 
five  dollars,  and  the  just  compensation  to 
the  plaintiff  to  be  one  thousand  dollars.  (4) 
On  or  about  the  1st  day  of  May,  1895,  the 
defendant  entered  on  said  land  against  the 
remonstrance  of  the  plaintiff,  tore  down  the 
fences,  cut  down  his  fruit  trees,  destroyed 
his  well,  dug  up  the  soil,  and  constructed 
said  street,  and  thereafter  opened  the  same 
to  public  travel,  and  ever  since  has  contin- 
ued to  use  the  same  as  a  public  street  (5) 
The  defendant,  though  often  requested  and 
demanded,  has  never  paid  the  plaintiff  any 
part  of  said  damages  bo  as  aforesaid  ascer- 
tained by  said  defendant,  and  has  not  made 
Just  compensation,  or  any  compensation,  to 
the  plaintiff,  on  account  of  the  taking  and 
damaging  of  his  property  for  the  purpose  of 
said  street,  and  neglects  and  refuses  to  make 
any  appropriation  or  lay  any  tax  for  the  pur- 
pose of  providing  for  the  payment  of  his 
damages  or  Just  compensation." 

The  complaint  was  afterwards  amended  by 
striking  out  paragraph  3,  and  inserting  the 
following  in  place  thereof:  "(3)  The  board  of 
street  commissioners  of  said  city,  after  due 
notice  and  hearing,  as  prescribed  by  Its  char- 
ter, proceeded  to  assess  all  betterments  and 
benefits,  and  to  appraise  all  damages,  for  the 
laying  out  of  said  street  or  highway,  and 
taking  said  land  and  other  lands  covered  by 
said  layout,  for  public  use;  and  prior  to  the 
20th  day  of  March,  1895,  said  board  apprais- 
ed the  damages  to  the  plaintiff  on  account  of 
said  layout  and  taking  at  one  thousand  and 
seventy-five  dollars,  and  assessed  benefits 
against  him  on  account  of  said  layout  and 
taking,  at  seventy -five  dollars,  and  no  more. 
(3a)  Prior  to  the  20th  day  of  March,  1895, 
said  board  of  street  commissioners  made 
their  report  of  their  doings  to  the  common 
council  of  said  city.  (3b)  On  the  20th  day 
of  March,  1895,  said  common  council  accept- 
ed and  adopted  said  report  (3c)  The  clerk 
of  said  common  council  recorded  said  report 
in  the  records  of  the  common  council,  and 
said  common  council  caused  a  notice  signed 
by  its  clerk,  containing  the  names  of  the 
persons  thus  assessed,  with  the  amounts  of 
their  respective  assessments,  to  be  published 
twice  in  a  newspaper  published  In  said  city 
of  New  Britain,  to  wit  on  the  21st  and  22d 
days  of  March,  1895." 


One  of  the  answers  of  the  defendant  en- 
titled "Second  Defense,"  which  admitted  the 
truth  of  paragraphs  1,  2,  3,  3a,  3b,  and  3c 
of  the  complaint,  proceeded  (after  amend- 
ment) as  follows:  "(4)  Within  ten  days  after 
the  notice  of  the  appraisal  of  damages  and 
assessment  of  benefits  had  been  given,  as 
stated  In  paragraph  3c  of  the  amendment  to 
the  complaint,  Thomas  G.  Smith  and  others, 
not  including  the  plaintiff,  being  the  owners 
of  land  taken  for  the  highway  referred  to  in 
paragraph  2  of  the  original  complaint,  and 
claiming  to  be  aggrieved  by  the  estimate  of 
the  board  of  street  commissioners  of  their 
damages  caused  by  the  layout  of  said  high- 
way, and  by  the  assessment  of  benefits  con- 
sequent thereon,  applied  by  petition  to  David 
S.  Calhoun,  a  Judge  of  the  court  of  common 
pleas  for  Hartford  county,  for  a  reassessment 
of  their  damages  and  a  reassessment  of  their 
benefits,  In  accordance  with  the  provisions  of 
the  charter  of  the  city  of  New  Britain  re- 
lating to  appeals  in  such  cases.  (5)  Said  ap- 
peals by  Thomas  C.  Smith  and  others  were 
taken  from  the  appraisal  of  damages  and  as- 
sessment of  benefits  to  them  on  account  of 
the  layout  and  construction  of  said  highway, 
in  accordance  with  the  provisions  of  the 
charter  of  said  city.  (6)  Said  appellants  In 
said  appeal  prayed  that  said  Judge  of  the 
court  of  common  pleas  should  reduce  the  as- 
sessment of  special  benefits,  and  should  In- 
crease the  appraisal  of  damages  made  to 
them,  the  said  appellants.  (7)  [Stricken  out 
by  amendment]  (8)  Said  appeals  are  now 
pending.  (9)  By  the  provisions  of  said  char- 
ter, if,  upon  the  hearing  of  said  appeals,  said 
Judge,  or  a  committee  appointed  by  him. 
shall  find  cause  to  alter  the  appraisal  of  dam- 
ages or  the  assessment  of  benefits,  or  both, 
from  which  appraisal  or  assessment,  or  both, 
an  appeal  may  have  been  taken,  it  will  be 
the  duty  of  said  Judge  or  committee  to  re- 
assess the  whole  amount  of  the  damages  or 
costs  of  construction  of  said  highway, -or 
both,  upon  the  persons  or  land  specially  ben- 
efited, of  whom  the  plaintiff  Is  one.  (10)  By 
reason  of  said  appeals,  the  amount  to  be 
paid  by  said  city  to  this  plaintiff  by  reason 
of  the  layout  and  construction  of  said  street 
and  the  taking  of  the  plaintiff's  land  is  liable 
to  be  changed  and  altered,  and  the  amount 
to  be  finally  paid  to  him  upon  the  determina- 
tion of  said  appeals  is  now  uncertain.  (11) 
By  reason  of  said  appeals,  the  amount  of 
compensation— 1.  e.  the  excess  of  damages 
over  benefits  to  be  paid  the  defendant,  If  any 
—has  not  been  ascertained,  and  the  action 
taken  by  the  city,  as  set  out  In  paragraphs 
2,  3,  3a,  3b,  and  3c  of  the  complaint  was 
only  a  preliminary  step  towards  such  ascer- 
tainment so  that  there  is  nothing  yet  due  to 
the  plaintiff  by  virtue  of  said  proceedings." 

To  said  "Second  Defense"  the  plaintiff  de- 
murred, upon  the  ground  set  forth  In  such 
demurrer,  as  follows:  "In  lack  of  any  alle- 
gation of  an  appeal  on  the  part  of  the  plain- 
tiff, of  the  nature  of  those  alleged  In  said 
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answer  to  have  been  taken  by  Thomas  C. 
Smith  and  others,  or  of  any  allegation  of  an 
appeal  from  the  appraisal  of  damages  to  this 
plaintiff,  there  are  no  matters  of  fact  alleged 
in  said  defenses  which,  under  the  charter  of 
the  city  of  New  Britain  or  otherwise  by  law, 
operate  to  vary  or  suspend  the  right  of  the 
plaintiff  to  maintain  this  action,  especially 
since  the  city,  after  said  appeals  were  taken, 
has  entered  on  said  land,  constructed  a  street 
thereon,  and  opened  the  same  as  a  public 
highway,  and  maintains  the  same  as  such." 
The  court  sustained  said  demurrer. 

Upon  the  final  hearing  before  the  court  the 
plaintiff  claimed  that,  upon  the  pleadings, 
judgment  should  be  rendered  in  his  favor  for 
the  full  amount  of  damages  appraised  to 
him,  to  wit,  $1,075,  with  interest  from  May 
JS,  J895.  The  defendant  claimed  that,  if  the 
plaintiff  was  entitled  to  Judgment  for  dam- 
ages, it  should  be  for  only  $1,000,  with  in- 
terest from  said  date,  namely  for  the  amount 
of  damages,  $1,075,  appraised  to  the  plain- 
tiff, less  the  benefits  $75  assessed  upon  the 
plaintiff.  The  court  sustained  the  plaintiff's 
claim  and  rendered  judgment  for  $1,075  and 
Interest 

Frank  L.  Hungerford  and  William  0.  Hun- 
gerford,  for  appellant  John  Coats,  for  ap- 
pellee. 

HALL,  J.  The  city  of  New  Britain,  In  ac- 
cordance with  the  provisions  of  its  charter,  laid 
out  a  highway  over  the  plaintiff's  land.  Dam- 
ages and  benefits  were  duly  assessed  by  the 
board  of  street  commissioners,  and  the  notice 
containing  the  names  of  the  persons  assessed 
and  the  amount  of  their  respective  assessments 
was  published,  as  required  by  section  50  of 
the  charter,  on  the  21st  and  22d  of  March,  1895. 
Within  10  days  after  said  last  date,  Thomas  C. 
Smith  and  others,  as  alleged  In  paragraph  4  of 
the  defendant's  second  defense,  appealed  from 
the  assessment  of  benefits  and  the  appraisal  of 
damages  so  made  to  them,  which  appeal  Is  still 
pending.  The  plaintiff's  damages  were  ap- 
praised at  $1,075,  and  he  was  assessed  $75  as 
benefits.  He  has  taken  no  appeal.  In  May, 
1895,  and  while  said  appeal  of  Smith  and  others 
was  pending,  the  defendant,1  without  having 
paid  to  the  plaintiff  his  damages,  entered  upon 
bis  land,  constructed  said  highway,  and  opened 
the  same  as  a  public  street,  and  It  has  ever 
since  been  so  used.  The  present  suit  is  not  an 
action  of  trespass,  and  has  not  been  so  regarded 
by  counsel  for  either  plaintiff  or  defendant. 
The  plaintiff  claims  that  it  is  an  action  to  re- 
cover the  entire  sum  of  $1,075  awarded  him  as 
damages;  the  defendant,  that  from  the  allega- 
tions of  the  complaint  it  should  be  held  to  be  a 
suit  to  recover  only  the  excess  of  the  damages 
over  the  benefits.  There  are  but  two  contested 
questions  presented:  (1)  Is  the  plaintiff  barred 
from  recovering  judgment  In  this  action  by  the 
pendency  of  the  appeal  of  Smith  and  others? 
(2)  If  the  plaintiff  may  recover,  should  the 
judgment  be  for  the  full  sum  awarded  him  as 


damages,  with  interest,  or  for  said  sum  less  the 
amount  assessed  as  benefits,  with  Interest. 

The  defendant  maintains  that  the  plaintiff 
cannot  recover  Judgment  until  the  amount  due 
him  from  the  city  has  been  finally  fixed,  in  the 
manner  provided  by  the  charter,  and  that,  so 
long  as  said  appeal  is  pending,  that  amount  is 
uncertain,  because  by  that  appeal  the  sum 
awarded  the  plaintiff  as  damages  may  be  either 
directly  reduced  or  diminished  indirectly  by  an 
Increase  of  the  amount  assessed  to  the  plaintiff 
as  benefits.  The  sum  of  $75,  assessed  as  bene- 
fits to  the  plaintiff,  Is  not  intended,  under  the 
defendant's  charter,  to  measure  the  actual  ben- 
efit derived'  by  the  plaintiff  from  the  opening  of 
the  highway.  It  represents  that  part  of  the 
whole  expense  of  the  public  work  which  he,  as 
one  specially  benefited,  is  required  to  bear.  The 
manner  of  making  the  assessment  of  such  so- 
called  benefits  is  described  In  section  50  of  the 
charter  (10  Sp.  Laws  Conn.  pp.  133,  134).  The 
board  of  street  commissioners,  having  heard  all 
parties  interested,  adds  to  the  estimated  cost 
of  constructing  and  completing  the  highway 
the  amount  of  damage  which  will  result  to  all 
persons  whose  land  must  be  taken,  and  appor- 
tions the  payment  of  the  whole  or  a  part  of 
that  sum  among  those  who'  will  be  specially 
benefited  by  such  public  work.  It  follows, 
therefore,  that  if  it  should  be  found,  upon  the 
appeal  of  Smith  and  others,  either  that  the  ben- 
efits assessed  by  the  board  of  street  commis- 
sioners to  either  of  the  appellants  are  dispropor- 
tionately large,  or  that  the  damages  appraised 
to  either  of  them  are  too  small,  it  may  become 
necessary  to  reapportion  the  entire  expense  of 
the  highway  among  those  specially  benefited, 
or,  In  the  words  of  section  51  of  the  charter, 
"to  reassess  the  whole  amount  of  the  damages 
or  cost  of  construction  or  both  upon  the  persons 
or  land  specially  benefited."  Such  reassess- 
ment may  Increase  the  amount  to  be  paid  by  the 
plaintiff  to  the  city  as  benefits,  and  so  may 
diminish  the  balance  due  the  plaintiff  from  the 
city,  If  the  benefits  are  to  be  deducted  from 
the  damages  as  appraised.  It  does  not  occur 
to  us  that  the  interests  of  the  plaintiff,  or  the 
relative  obligations  of  the  plaintiff  and  de- 
fendant to  each  other,  can  in  any  other  respect 
be  affected.  Clearly  the  question  of  the 
amount  of  the  plaintiff's  damages  cannot  be 
considered  In  the  appeal  of  Smith  and  others. 
The  plaintiff  is  not  a  party  to  that  appeal,  nor 
does  the  charter  provide  that  he  may  become 
a  party.  Not  until  the  appellate  tribunal  has 
found  cause  to  alter  the  assessment  or  ap- 
praisal of  some  of  the  appellants,  as  made  by 
the  board  of  street  commissioners,  so  that  a 
reapportionment  of  tie  expense  among  those 
specially  benefited  is  required,  can  the  plain- 
tiff and  other  persons  interested  be  made  par- 
ties to  the  proceeding  under  section  58  of  the 
charter.  They  are  then  made  parties  that  they 
may  be  heard  upon  such  reapportionment  of 
the  expense,  and  for  no  other  purpose. 

The  plaintiff's  right  to  recover  compensation 
for  the  land  taken  from  him  by  the  city  Is 
not  suspended  during  the  pendency  of  this  ap- 
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peal  because  a  possible  result  of  such  appeal  Is 
an  Increase  of  the  amount  of  benefits  assessed 
to  the  plaintiff.  The  sum  which  the  city  must 
pay  to  the  plaintiff,  as  damages  for  having 
taken  his  land,  is  in  nowise  dependent  upon  the 
amount  which  may  be  finally  fixed  as  the  Just 
portion  of  the  expense  of  the  public  Improve- 
ment to  be  paid  by  the  plaintiff.  Adequate 
means  are  furnished  the  city  to  secure  and  col- 
lect such  assessments  of  benefits  by  sections 
53  and  54  of  the  charter.  They  are  liens  upon 
the  land  upon  which  they  are  made,  taking 
precedence  of  all  other  Hens  or  incumbrances, 
excepting  taxes  due  the  state,  and  may  be  fore- 
closed as  mortgages.  The  assessments  may 
also  be  collected  by  warrant  in  the  same  man- 
ner as  town  taxes.  The  amount  of  the  ap- 
praisal of  damages  to  the  plaintiff  was  due 
and  payable,  notwithstanding  the  pendency  of 
the  appeal  in  question.  No  appeal  having  been 
taken  by  the  plaintiff,  and  no  appeal  having  been 
taken  by  any  person  the  result  of  which  could 
change  the  appraisal  of  damages  to  the  plain- 
tiff, the  common  council,  after  having  accepted 
and  adopted  the  report  of  the  board  of  street 
commissioners,  and  given  the  required  publte 
notice,  should  have  ordered  to  be  paid  to  the 
plaintiff  the  amount  of  his  damage  as  assessed 
and  determined,  and  upon  his  refusal  or  neglect 
to  receive  the  same  the  amount  so  due  him 
should  hare  been  deposited  in  the  city  treas- 
ury, to  be  paid  to  him  when  he  should  apply 
for  it  The  action  of  the  common  council  in 
accepting  and  adopting  the  report  of  the  street 
commissioners  was  not  affected  by  the  subse- 
quent appeal  of  Smith  and  others.  Messer  v. 
Wlldman,  53  Conn.  494,  2  Atl.  705.  Under 
the  circumstances  of  this  case,  the  city  had  no 
right  to  enter  upon  the  plaintiff's  land,  and 
appropriate  It  to  the  public  use,  against  the 
will  of  the  plaintiff,  until  his  damages  were 
either  paid  or  deposited  in  the  city  treasury. 
If  facts  might  exist  which  would  Justify  the 
city  In  delaying  the  payment  of  such  assess- 
ments of  damages  after  having  adopted  the 
report  of  the  board  of  street  commissioners, 
they  are  not  found  in  the  present  case.  The 
plaintiff's  land  was  entered  upon  and  taken 
by  the  defendant  for  a  public  street,  after  the 
appeal  of  Smith  and  others  was  taken;  and 
while  that  appeal  was  pending  the  defendant 
constructed  the  street  over  the  plaintiff's  land, 
and  It  has  ever  since  been  used  as  a  public 
street  By  so  taking  the  plaintiff's  property 
the  city  has  accepted  and  affirmed  the  assess- 
ment of  damages  made  to  the '  plaintiff  by  the 
street  commissioners  as  final.  As  the  city,  un- 
der the  provisions  of  Its  charter,  could  not  take 
the  plaintiffs  land  against  his  will,  and  open 
the  same  as  a  public  street,  without  having 
first  paid  to  him,  or  provided  for  the  payment 
to  him,  of  the  damages  so  assessed,  it  1b  es- 
topped, after  having  so  taken  it,  and  after 
having  constructed  and  opened  the  public 
street,  from  averring  that  the  damages  as  ap- 
praised to  the  plaintiff  are  not  due  and  pay- 
able. 
The  plaintiff  was  entitled  to  recover  the  full 


amount  of  his  damages  as  appraised,  with  In- 
terest, as  allowed.  The  $75  assessed  as  the 
sum  to  be  paid  by  the  plaintiff  as  benefits  Is 
subject  to  change  by  the  reassessment  which 
may  be  rendered  necessary  by  the  appeal  of 
Smith  and  others.  But,  were  this  not  so,  the 
claim  of  the  plaintiff  for  damages  and  that  of 
the  city  for  the  assessment  of  benefits  are  so 
far  independent  of  each  other  that  the  defend- 
ant, to  have  the  benefit  of  its  claim  in  this  ac- 
tion, should  have  pleaded  It,  either  as  a  set- 
off or  as  a  counterclaim,  unless  such  pleading 
was  rendered  unnecessary  by  the  allegations 
of  the  complaint  Under  the  complaint  as  orig- 
inally framed,  such  pleading  would  not  have 
been  required,  as  In  paragraph  3  It  was  distinctly 
alleged  that  the  Just  compensation  to  the  plain- 
tiff for  the  taking  of  his  land  had  been  ascer- 
tained to  be  $1,000.  This  averment  was  after- 
wards stricken  out  by  amendment  The  com- 
plaint In  Its  present  form  Is  for  the  recovery  of 
the  full  amount  of  the  damages  appraised. 
To  have  availed  itself,  In  this  action,  of  Its 
claim  against  the  •  plaintiff,  the  defendant 
should  have  pleaded  It  There  is  no  error. 
The  other  Judges  concurred. 


(70  Conn.  4t» 

McKEON  v.  BYINGTON. 

(Supreme  Court  of  Errors  of  Connecticut 

March  24,  1808.) 

Action  on  Account— Pi.sa.dino  and  Judousmt— 

Intekest— Limitations— Part  Patment — 

Parent  and  Child— Support. 

1.  In  an  action  for  clothes  "furnished  to  the 
defendant  and  his  ions,"  plaintiff  may  recover 
for  clothes  furnished  another  besides  his  sons 
on  his  written  order. 

2.  A  father  is  liable  for  clothing  furnished  his 
minor  sons  on  his  order,  whether  or  not  it  is 
intended  to  be  for  their  support 

3.  The  fact  that  a  father  s  minor  sons  leave 
his  home  does  not  revoke  an  order  he  had  made 
to  furnish  them  with  clothing. 

4.  Bent  by  agreement  applied  by  a  lessee  on 
an  open,  running  account  against  the  lessor, 
operates  as  payments  to  prevent  the  statute  of 
limitations  from  running  on  the  account  until 
the  last  of  the  rent  is  due. 

5.  An  open  account  the  last  payment  on 
which  was  made  by  the  application,  by  agree- 
ment, of  rent  due  from  creditor  to  debtor,  is 
deemed  to  be  closed  from  the  time  the  applica- 
tion should  be  made,  and  the  creditor  is  entitled 
to  interest  from  that  date  on  the  balance  due 
him. 

Hamersley,  J.,  dissenting. 

Appeal  from  superior  court  Fairfield  county; 
Milton  A.  Shumway,  Judge. 

Action  by  Francis  J.  McKeon  against  Aaron 
H.  Bylngton  to  recover  the  amount  of  a  tailor's 
bill.  The  case  was  tried  to  the  court  De 
fendant's  remonstrance  to  the  report  of  a  com- 
mittee In  favor  of  plaintiff  was  overruled,  and 
afterwards  Judgment  was  rendered  for  plain- 
tiff, and  both  parties  appealed.  Error  on  plate- 
tiff's  appeal. 

The  complaint  in  this  case  was  in  the  nature 
of  an  action  of  assumpsit.  The  plaintiff  was 
a  merchant  tailor.  The  bill  of  particulars 
was  for  goods  sold,  and  for  work  and  labor, 
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such  as  an  artisan  of  that  kind  would  ordi- 
narily furnish  to  his  customers.  The  answer 
was:  (1)  A  general  denial;  (2)  that  the  cause 
of  action  did  not  arise  within  six  years  next 
before  the  suit  was  brought.  The  reply  de- 
nied the  matters  set  up  In  the  second  defense, 
and  also  alleged  that  within  six  years  before 
the  commencement  of  this  suit  the  defendant 
had  undertaken  and  promised  to  pay  to  the 
plaintiff  the  amount  of  his  bill.  The  rejoinder 
denied  this  last  matter.  There  was  also  a 
counterclaim  pleaded  by  the  defendant,  the 
bill  of  particulars  under  which  set  out  the  use 
and  occupation  of  rooms  at  a  certain  rent;  also 
work  and  labor  in  advertising  in  a  newspaper. 
The  plaintiff  denied  all  the  matters  alleged  in 
the  counterclaim.  The  cause  was  referred  to  a 
committee,  who  reported  as  follows:  "(1)  The 
plaintiff,  from  September  13,  1867,  to  April  1, 
1882,  was  a  merchant  tailor,  doing  business  In 
Norwalk,  Conn.,  in  a  store  which  he  rented 
from  the  defendant  (2)  The  rental  price 
agreed  upon  was  $200  per  year,  payable  quar- 
terly. The  plaintiff  paid  his  rent  in  cash  to 
April  1,  1868.  After  that* time  he  paid  noth- 
ing. (3)  On  October  17,  1867,  the  defendant 
had  four  minor  sons.  (4)  Upon  said  last-men- 
tioned date  he  opened  an  account  with  the 
plaintiff,  directing  him  to  make  clothing  as  it 
should  be  ordered  for  himself  and  his  sons,  and 
to  charge  the  same  to  him.  He  never  revoked 
this  direction.  (5)  The  defendant,  in  June, 
1868,  ordered  the  plaintiff  to  supply  Edward 
Owens  with  a  suit  of  clothes,  and  charge  the 
same  to  the  defendant.  The  plaintiff  com- 
plied with  said  order.  The  clothing  so  fur- 
nished was  of  the  price  and  value  of  $31,  and 
has  never  been  paid  for.  (6)  Between  Octo- 
ber 17,  1867,  and  November  6,  1878,  the  plain- 
tiff made  and  delivered  to  the  defendant  and 
his  sons  clothing  of  the  price  and  value  of 
$4,213.50.  (7)  An  account  for  repairing,  in  ad- 
dition to  the  amount  above  allowed,  was  pre- 
sented to  me,  but,  while  I  am  satisfied  that 
the  repairing  was  done,  no  reliable  evidence  of 
the  amount  or  value  of  the  same  was  fur- 
nished, and  I  am  unable  to  fix  upon  any 
amount  due  therefor.  (8)  The  plaintiff  also 
presented  an  account  for  the  care  of  a  lamp 
which  was  left  lighted  in  the  hall  of  the  build- 
ing in  which  his  store  was  located.  I  find 
that  said  lamp  was  placed  there  by  the  plain- 
tiff himself,  and  that  the  defendant  never 
agreed  to  pay  anything  for  Its  care.  (9)  The 
defendant  has  paid  In  cash  or  its  equivalent 
$365  upon  the  plaintiff's  account  No  part  of 
said  account  was  paid  within  six  years  prior 
to  the  bringing  of  this  action.  (10)  At  all  times 
since  April  1,  1868,  the  account  of  the  plaintiff 
for  doming  has  exceeded  the  account  of  rent 
due.  (11)  While  the  plaintiff  was  in  occu- 
pancy of  said  store,  the  parties  agreed  ver- 
bally, in  the  year  1874  or  year  1875,— not  later 
than  the  year  1875,— that  the  rent  should  be 
applied  as  it  became  due  as  payment  on  the 
account  (12)  The  last  rent  became  due  on 
April  1,  1882.  (13)  On  April  1,  1882,  there 
was  due  to  the  plaintiff  $1,079.50  (exclusive 


of  interest  and  Inclusive  of  the  suit  for  Ow- 
ens), after  deducting  said  $365  and  $2,800  for 
rent  (14)  No  part  of  said  sum  has  ever  been 
paid  to  the  plaintiff.  (15)  The  plaintiff  did 
not  present  annual  statements  of  his  accounts 
to  the  defendant  but  at  various  times  he  sent 
bills  to  him.  Said  bills  were  not  correct  in 
amount  and  the  parties  had  never  agreed  as 
to  the  balance  due.  (16)  On  some  day  subse- 
quent to  April  1,  1S82,  while  the  parties  were 
attempting  to  arbitrate  their  differences,  the  de- 
fendant requested  the  plaintiff  to  give  him  his 
account.  The  plaintiff  accordingly  called  at 
the  defendant's  house,  and  presented  to  him 
his  account  (as  he  claimed  It).  The  defendant 
denied  that  he  owed  the  plaintiff  anything, 
but  he  then  stated  to  the  plaintiff  that  if  he 
owed  him  anything,  he  would  pay  him  every 
cent  he  owed.  (17)  I  find  that  the  defendant's 
claim  for  advertising  set  forth  in  his  counter- 
claim'Is  not  proven."  When  this  report  was 
filed  in  court  the  defendant  remonstrated 
against  its  acceptance.  The  plaintiff  denied 
all  the  allegations  contained  in  the  remon- 
strance. The  court  after  a  full  hearing,  over- 
ruled the  remonstrance,  accepted  the  report 
found  the  facts  therein  stated  to  be  true,  and 
rendered  judgment  for  the  plaintiff  to  recover 
of  the  defendant  the  said  sum  of  $1,079.50 
damages,  anil  his  costs.  From  this  judgment 
both  parties  have  appealed. 

Joseph  A.  Gray,  for  plaintiff.  Edward  M. 
Lockwood  and  Hurlbutt  &  Gregory,  for  de- 
fendant 

ANDREWS,  C.  J.  (after  stating  the  facts). 
Where  a  case  is  referred  to  a  committee  for  a 
hearing  and  finding  thereon,  the  committee 
may  report  in  detail  all  the  proceedings  which 
occur  at  the  hearing,— all  the  objections  taken 
and  all  the  Interlocutory  questions  made,— with 
the  rulings  thereon,  as  well  as  the  findings 
upon  the  issues  in  the  case.  If  this  is  done,  a 
party  who  is  aggrieved  by  any  of  these  rulings 
has  them  spread  on  the  record,  so  that  when 
the  report  comes  up  for  acceptance,  he  can  ask 
the  court  to  pass  upon  them.  But  sometimes 
the  committee  reports  only  the  ultimate  facts 
found.  If  this  is  done,  a  party  who  has  been 
aggrieved  by  any  rulings  at  the  hearing  sets 
forth  in  a  remonstrance  all  those  rulings  and 
questions  of  which  he  complains,  and  in  that 
way  spreads  them  upon  the  record,  and  thus 
enables  the  court  to  determine  upon  their  cor- 
rectness. In  the  present  case  the  latter  course 
was  taken. 

It  is  certainly  within  the  jurisdiction  of  the 
superior  court  to  decide  upon  a  report  which 
its  own  committee  has  made  to  it  So  that 
there  Is  nothing  erroneous  in  the  first  reason 
of  appeal.  And  as,  on  his  remonstrance,  the 
defendant  had  the  benefit  of  all  the  questions 
he  desired  to  raise,  there  was  no  need  of  send- 
ing the  report  back  to  the  committee.  There 
is,  therefore,  no  error  in  the  fifth  and  sixth 
reasons.  The  rule  in  respect  to  the  assign- 
ment of  errors  requires  that  the  precise  matter 
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of  error  or  defect  In  the  proceedings  In  the 
court  below,  relied  on  as  ground  of  reversal, 
must  be  set  forth.  No  others  will  be  consid- 
ered by  this  court  Rule  16.  Several  of  the 
reasons  do  not  conform  to  this  rule.  They 
present  no  questions  which  this  court  can  con- 
sider. Of  this  kind  are  the  second,  third, 
fourth,  seventh,  eighth,  twentieth,  and  twenty- 
fifth  reasons. 

The  ninth,  tenth,  and  eleventh  reasons  have 
reference  to  a  suit  of  clothes  furnished  by  the 
plaintiff  on  the  written  order  of  the  defend- 
ant, and  delivered  to  one  Owens;  the  price  of 
which  was  $31.  The  defendant  now  argues 
that  this  sum  ought  not  to  be  charged  against 
him  in  this  suit,  because  the  clothes  were  to 
be  worn  by  one  Owens,  while  the  complaint 
asks  to  recover  only  for  clothes  furnished  to 
the  defendant  and  his  sons.  We  think  the 
committee  properly  disregarded  a  technicality 
so  thin  and  so  devoid  of  merit  as  that. 

The  twelfth,  thirteenth,  and  sixteenth  rea- 
sons assign  as  error  that  It  Is  not  found  that 
the  clothing  furnished  to  the  sons  of  the  de- 
fendant were  for  their  support  It  is  stated  In 
the  report  that  the  defendant  had  four  minor 
sons,  for  whom  clothing  was  furnished.  Ordi- 
narily, clothing  furnished  to  a  minor  child  on 
the  order  of  the  father  would  be  assumed  to 
be  for  its  support.  It  does  not  appear  that 
any  of  these  sons  became  of  full  age  while  this 
account  was  being  incurred;  and,  as  all  the 
clothing  was  furnished  on  the  order  of  the 
father,  the  question  of  support  is  not  material. 
There  is  no  error  in  these  reasons. 

It  seems  probable  that  the  fourteenth  reason 
does  not  clearly  express  the  thought  of  coun- 
sel. Whether  or  not  the  plaintiff  made  and 
delivered  clothing  to  the  defendant's  sons  was 
expressly  in  issue  by  the  terms  of  the  com- 
plaint and  the  bill  of  particulars.  The  same 
probability  seems  to  attach  to  the  fifteenth 
reason.  It  assumes  that  the  defendant  was 
not  liable  for  the  clothing  furnished  to  his 
sons,  a  conclusion  exactly  contrary  to  the  facts 
found.  And  also  the  seventeenth,  because  It 
assumes,  contrary  to  the  fact,  that  the  verbal 
order  given  by  the  defendant  to  the  plaintiff 
In  1867  was  an  agreement  to  answer  for  the 
debt  of  another.  There  is  no  error  in  any  of 
these  reasons.  Nor  Is  there  In  the  eighteenth. 
The  fact  that  two  of  the  defendant's  sons  went 
away  from  his  home  did  not  revoke  his  order 
to  the  plaintiff  to  furnish  them  with  clothes. 
Besides,  there  Is  no  evidence  that  the  plaintiff 
had  any  knowledge  that  they  were  absent 
The  nineteenth  reason  Is  evidently  an  Inad- 
vertence. The  court  ruled  In  accordance  with 
the  defendant's  claim.  The  twenty-first 
twenty-second,  twenty-third,  and  twenty- 
fourth  reasons  each  refer  to  the  new  promise 
which  the  plaintiff  alleges  the  defendant  had 
made. 

The  defendant  set  up  In  his  second  defense 
that  the  cause  of  action  stated  by  the  plaintiff 
did  not  accrue  within  six  years  next  before  the 
commencement  of  this  action.  The  plaintiff 
-denied  this  defense.    An  examination  of  the 


record  shows  that  this  defense  was  not  sus- 
tained. The  committee's  report  says  In  para- 
graph 11  that  the  parties  agreed  that  the  rent 
of  the  store  should  be  applied,  as  It  should  be- 
come due,  as  payment  on  the  account  It  ap- 
pears by  the  bill  of  particulars  that  the  rent 
had  been  in  fact  so  applied;  and  In  paragraph 
12  that  the  last  rent  became  due  on  the  1st 
day  of  April,  1882.  By  the  agreement  this 
was  a  payment  by  the  defendant  of  the 
amount  of  the  yearly  rent,  and  one  which 
should  be  credited  on  that  date.  "In  a  mat- 
ter of  account  every  proper  item  of  credit  on 
one  side  Is  presumed  to  be  Intended,  and  will 
therefore  operate  as  a  payment  upon  exist- 
ing debts  on  the  other.  The  account  Is  an 
entirety.  The  items  of  debit  and  credit  are 
the  elements  of  which  that  entirety  is  com- 
posed. Credits  on  one  side  are  applied  to  the 
extinguishment  of  debits  on  the  other  as  pay- 
ments Intentionally  made  thereon,  and  not  as 
set-offs  of  one  Independent  debt  against  an- 
other." Sanford  v.  Clark,  29  Conn.  462.  This 
was  a  payment  which  prevented  the  statute  of 
limitations  from  running  until  that  day.  The 
action  was  brought  on  the  27th  day  of  March, 
1888,  and  within  six  years  after  that  payment. 
It  Is  very  possible  that  the  facts  found  were 
sufficient  to  establish  a  new  promise,  but  we 
have  no  occasion  to  pass  upon  these  because 
the  statute  of  limitations  had  not  run  against 
the  account  There  is  no  error  on  the  defend- 
ant's appeal.  There  Is,  however,  error  on  the 
plaintiff's  appeal.  The  plaintiff  is  entitled  to 
have  Interest  on  the  sum  of  $1,079.50  from  the 
1st  day  of  April,  1882.  The  mutual  accounts 
closed  on  that  day,  and  he  Is  entitled  to  have 
damages  from  that  date  to  the  date  of  pay- 
ment. The  case  must  be  remanded  to  have 
interest  computed  for  that  time,  and  then 
judgment  should  be  rendered  for  the  plaintiff 
to  recover  the  amount.  Error  on  plaintiff's 
appeal,  and  case  remanded.  The  other  judges 
concurred,  except  HAMERSLEY,  J„  who  dis- 
sented as  to  the  allowance  of  Interest 
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BALTIMORE  CITY. 

(Court  of  Appeals  of  Maryland.     March  3, 

1808.) 

Contracts—  [ndefiniteness— Sales— Bills  of 
Exchange— Acceptance. 

1.  When  contracting  for  certain  car  fenders 
to  be  made  and  delivered,  the  maker  asked  the 
buyer  if,  when  he  asked  him  from  time  to  time 
to  give  him  something  on  account  to  help  out 
his  pay  roll,  he  would  do  it  and  the  buyer  said 
he  would  help  him.  Hdd,  that  the  agreement 
to  help  was  too  vague  to  be  enforced. 

2.  A.  contracted  with  B.  to  furnish  him  a  cer- 
tain number  of  car  fenders,  for  which  B.  ad- 
vanced on  his  contract  certain  sums  from  time 
to  time.  A.  then  made  an  order  on  B.  for  the 
entire  contract  price,  and  B.  accepted  it  deduct- 
ing the  amount  already  advanced.  Before  ac- 
cepting the  order,  B.  made  objections  to  doing 
so,  saying  that  if  A.  secured  no  more  advance- 
ments he  was  not  likely  to  complete  his  contract, 
upon  which  the  payee  remarked:  "Well,  I  sup- 
pose somebody  will  have  to  take  care  of  him. 
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I  suppose  we  will  have  to  do  it."  Edd  too 
vague  to  show  an  independent  agreement  on 
the  payee's  part  to  make  advancements  to  A. 
in  consideration  of  the  acceptance. 

S.  A  buyer  who  has  accepted  an  order  for  a 
balance  which  may.  become  due  on  a  contract 
with  a  seller  to  complete  certain  work  to  be  de- 
livered at  a  fixed  price  cannot  set  off  against 
his  acceptance  sums  subsequently  advanced  the 
seller,  on  his  becoming  insolvent,  to  enable  him 
to  complete  his  contract. 

Appeal  from  Baltimore  city  court. 

Action  by  the  German  Bank  of  Baltimore 
City  against  George  Blakistone.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirm- 
ed, 

Defendant's  fourth  prayer,  referred  to  In 
the  opinion,  is  as  follows,  viz.:  "The  defend- 
ant prays  the  court  to  instruct  the  Jury  that, 
even  though  they  shall  find  that  the  whole 
of  the  contract  between  the  defendant  and 
C.  L.  Gwlnn  &  Go.  was  contained  In  the 
letter  and  its  acceptance  as  set  out  In  the 
declaration,  yet,  If  they  shall  further  find 
that  after  the  assignment  of  the  contract  to 
the  plaintiff,  and  the  acceptance  thereof  by 
the  defendant,  the  said  Gwinn  &  Co.  became 
insolvent,  and  utterly  unable  to  fulfill  their 
contract  with  the  defendant,  and  so  notified 
both  the  plaintiff  and  the  defendant,  and 
shall  further  find  that  the  defendant  there- 
upon went  to  the  plaintiff,  and  urged  It  to 
make  the  advances  required  by  Gwlnn  &  Co. 
to  complete  the  contract,  and  that  the  plain- 
tiff refused  so  to  do,  then  the  defendant  was 
at  liberty  to  make  the  advances  so  required 
by  Gwinn  &  Co.  to  carry  out  their  contract, 
and,  if  the  jury  shall  further  find  that  the 
advances  were  made  as  set  out  in  the  evi- 
dence, then  their  verdict  must  be  for  the  de- 
fendant.   (Refused.)" 

Argued  before  McSHERRY,  C.  J.,  and 
BRYAN,  BRISCOE,  FOWLER,  ROBERTS, 
PAGE,  and  BOYD,  JJ. 

Lemmon  &  Clotworthy  and  W.  S.  Bryan, 
Jr.,  for  appellant  Edwin  G.  Baet,  Jr.,  for 
appellee. 

PAGE,  J.  This  suit  was  brought  by  the 
appellee  to  recover  on  an  alleged  acceptance 
of  the  appellant  of  an  order  on  the  latter 
from  Gwinn  &  Co.  for  the  payment  of  what- 
ever should  become  due  on  a  contract  be- 
tween that  firm  and  the  appellant  for  the 
manufacture  of  certain  car  fenders.  The 
contract  referred  to  was  created  by  two  let- 
ters,—one  dated  the  12th  day  of  February, 
from  Gwinn  &  Co.  to  the  appellant,  In  the 
words  following:  "We  will  be  pleased  to 
furnish  you  with  one  hundred,  more  or  less, 
complete  fenders,  equipments  for  the  Wash- 
ington and  Georgetown  Railway  Company, 
for  twenty-flve  dollars  net  per  car.  This 
will  include  two  wheel-guards  and  one  au- 
tomatic projecting  fender  for  each  car;  also 
equipping  cars  with  the  same."  The  other, 
dated  the  next  day,  from  Blakistone:  "Your 
proposition  for  the  manufacture  of  100  fend- 
ers for    the  Washington    and    Georgetown 


Railway  Company,  dated  Febry.  12th,  1895, 
is  hereby  accepted."  On  the  29th  March, 
1895,  Gwlnn  &  Co.  gave  to  the  appellee  an  or- 
der on  the  appellant,  "for  all  moneys  which 
may  become  due  under  the  above  contract, 
after  deducting  five  hundred  dollars,  already 
paid  on  account  thereof."  This  order  was 
not  presented  to  the  appellant  for  acceptance 
until  the  22d  day  of  May  following,  when 
Blakistone  accepted  in  writing,  in  the  terms 
following:  'The  within  order  is  hereby  ac- 
cepted, less  amount  already  advanced  at 
this  date,— about  nine  hundred  and  twenty- 
five  dollars."  The  appellant  now  claims  the 
right  to  a  credit  for  other  sums  paid  by  him 
to  Gwlnn  &  Co.  after  the  date  of  the  ac- 
ceptance, but  admits  a  liability  of  $450.24, 
which  he  has  paid  Into  court  This  right 
it  is  contended,  arises  from  the  fact  that  by 
reason  of  a  verbal  agreement  between  the 
appellant  and  Gwlnn  &  Co.  he  was  bound  to 
make  advances  of  money  to  Gwlnn  &  Co. 
to  enable  them  to  complete  the  work  on  the 
fenders;  that  at  the  time  of  bis  making  the 
acceptance  the  appellee  was  informed  of  this 
agreement,  and  verbally  promised  that  If 
the  appellant  would  accept  the  order,  In  con- 
sideration thereof  it  would  make  such  ad- 
vances to  Gwinn  &  Co.  as  were  required  of 
the  appellant;  and  that  the  appellee  having 
failed  to  perform  its  part  of  the  agreement, 
the  appellant  was  at  liberty  to  make  the  ad- 
vances, and  deduct  the  amount  of  them  from 
whatever  might  become  due  on  account  of 
the  acceptance.  All  evidence  was  admitted 
subject  to  exceptions,  and  at.  Its  conclusion 
the  appellee  moved  the  court  to  strike  out 
and  exclude  from  the  Jury— First  all  testi- 
mony offered  to  prove  that  such  verbal 
agreement  was  made  between  the  parties 
hereto;  and,  secondly,  all  testimony  offered 
to  prove  the  verbal  agreement  between  the 
appellant  and  Gwlnn  &  Co.  Both  of  these 
motions  were  granted  by  the  court,  and  the 
propriety  of  so  doing  presents  the  first-  ques- 
tion to  be  now  considered. 

Was  the  evidence  offered  to  establish  the 
alleged  verbal  agreement  between  the  appel- 
lant and  Gwinn  &  Co.  proper  to  go  to  the 
jury?  It  appears  from  the  evidence  that 
the  appellant  had  received  from  the  Wash- 
ington &  Georgetown  Railway  Company  a 
proposition  to  equip  their  cars  with  the  fend- 
ers, of  which  he  was  the  patentee,  at  a  cost 
of  $35  per  car.  The  appellant  testifies  that, 
not  knowing  what  the  cost  of  the  fenders 
would  be  If  built  elsewhere  than  in  his  own 
shops,  "he  sent  for  Mr.  Gwinn,  of  C.  L. 
Gwlnn  &  Co.,  who  be  knew  was  desirous  of 
making  them,  and  told  him  •  *  *  to 
look  over  the  cars  of  the  railroad  company, 
and  make  up  his  mind  for  what  price  he 
could  put  the  fenders,  complete,  on  the  cars 
In  Washington."  Later  on  Gwlnn  returned, 
and  said  he  could  do  the  work  for  $25  per 
car.  The  appellant  said  he  thought  the  price 
too  low;  that  they  could  not  be  made  for 
that  sum.    Gwlnn  then  stated  he  "was  bet- 
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ter  equipped  for  making  fenders,  and  could 
make  a  profit  at  that  price."  The  appellant 
then  "told  Gwlnn  that  another  matter  to  be 
considered"  was,  had  he  "the  facilities  and 
money  to  carry  on  the  contract?"  to  which 
Gwlnn  replied  that  he  had;  "the  only  thing 
I  ask  of  you  is  that,  when  I  ask  you  from 
time  to  time  to  give  me  something  on  ac- 
count to  help  out  my  pay  roll,  you  will  do 
it."  The  appellant  said  "he  would  help  him; 
that  he  had  no  objection  to  giving  him  a  lit- 
tle money  as  the  work  progressed,  to  meet 
current  expenses;  that  he  also  told  him  to 
put  the  offer  in  writing,  which  was  done  as 
set  out."  This  Is  a  brief  summary  of  that 
portion  of  the  testimony  that  most  strongly 
supports  the  contentions  of  the  appellant. 
We  have  stated  It  at  large,  because  we  think 
it  will  enable  us  to  arrive  at  the  true  mean- 
ing of  the  parties.  The  appellant  was  look- 
ing about  for  a  machinist  to  manufacture 
the  fenders.  He  sends  for  Gwlnn  to  get  an 
estimate  of  the  cost  from  him,  and,  if  prac- 
ticable, to  employ  him.  When  the  price  Is 
given  him,  he  seeks  to  be  satisfied  that  they 
can  be  made  for  the  sum  mentioned,  as  his 
own  "price"  with  the  railway  company 
'•must  depend  upon  the  price  set  by  Gwlnn." 
Being  assured  on  this  point,  another  matter 
concerns  him,  has  Gwlnn  "the  facilities  and 
money  to  carry  on  the  contract?"  Gwinn  tells 
him  he  has,  but  may  have  to  ask  him  from 
time  to  time  for  "something"  to  help  out  his 
pay  roll.  This  possible  obstacle  having  been 
thus  removed,  he  tells  Gwinn  to  put  his 
offer  in  writing,  which  is  accordingly  done 
in  the  letter  already  quoted.  From  this  brief 
analysis  of  the  proof,  It  must  be  apparent 
that  there  is  no  Intention  on  the  part  of 
either  the  appellant  or  the  appellee  to  enter 
into  a  contract  with  respect  to  advances. 
That  something  was  said  about  advances  Is 
true,  but  they  are  referred  to  only  as  con- 
nected with  the  financial  ability  of  Gwlnn  & 
Co.,  about  which  the  appellant  desired  to  be 
satisfied  before  he  entered  into  contractual 
relations  with  them.  But,  apart  from  this, 
the  terms  of  the  alleged  agreement  are  too 
vague  and  uncertain  to  give  rise  to  a  legal 
obligation.  The  words  are,  "The  only  thing 
I  ask  you  Is  that,  when  I  ask  you  from  time 
to  time  to  give  me  something  on  account  to 
help  out  my  pay  roll,  you  will  do  it;"  and 
the  appellant  replied  "he  would  help  him." 
Now,  construing  this  alleged  agreement  in 
the  most  favorable  way  for  the  appellant, 
It  leaves  to  the  appellant  the  absolute  right 
to  determine  the  amounts  of  the  advances, 
and  the  necessity  and  times  when  they  are 
to  be  made.  Such  a  contract  is  too  vague 
and  uncertain  to  confer  any  rights  whatever 
upon  Gwinn  &  Co.,  enforceable  either  in  law 
or  equity.  Thomson  v.  Gortner,  73  Md.  482, 
21  Atl.  371;  Taylor  v.  Brewer,  1  Maule  &  S. 
280;  Roberts  v.  Smith,  4  Hurl.  &  N.  315; 
8  Am.  &  Eng.  Bnc.  Law,  842.  For  these 
reasons  we  are  of  opinion  there  was  no  evi- 
dence sufficient  to  enable  the  jury  to  find  a 


verbal  agreement  between  the  appellant  and 
Gwinn  &  Co.  which  bound  the  former  to 
make  advances  to  the  latter  during  the  prog- 
ress of  the  work  on  the  fenders,  and  the 
court  committed  no  error  in  excluding  the 
testimony  offered  to  prove  it 

It  may  be  remarked  here  that  the  defend- 
ant's first,  second,  and  third  prayers,  which 
were  rejected  by  the  court  below,  are  all 
based  upon  the  theory  that  there  was  evi- 
dence before  the  jury  from  which  they  could 
find  that  the  contract  between  Gwinn  &  Co. 
and  the  appellant  required  the  latter  to  make 
advances  to  the  former  to  complete  the  con- 
tract In  view  of  what  has  already  been 
said,  it  follows  that  the  assumption  of  such 
a  theory  cannot  be  maintained.  All  of  these 
prayers  were  therefore  properly  refused. 

The  proof  also  shows  that  the  consideration 
passing  from  the  appellee  to  Gwlnn  &  Co.  for 
the  order  on  the  appellant  was  a  loan  of  $1,- 
500,  made  about  the  time  the  order  bears 
date.  At  the  time  of  Its  presentation  to  the 
appellant  for  acceptance  It  is  contended  an 
agreement  was  entered  Into  between  the  ap- 
pellant and  the  appellee,  the  effect  of  which 
was  to  bind  the  appellee,  In  consideration  of 
the  acceptance,  to  make  advances  to  Gwinn 
&  Co.  to  enable  them  to  complete  their  con- 
tract This  contention  rests  entirely  upon  the 
evidence  of  the  appellant,  and  we  will  give 
what  he  states  in  his  own  language.  He 
testifies  that  Mr.  Shultz  (the  president  of  the 
appellee)  came  to  his  office  on  the  22d  of 
May,  and  presented  the  order.  The  appel- 
lant after  stating  he  had  given  Gwlnn  & 
Co.  a  considerable  amount  of  money  since 
the  date  of  the  order,  further  said:  "Mr. 
Shultz,  I  have  no  objection  to  protecting  your 
bank  to  the  extent  of  whatever  is  due  Mr. 
Gwinn  under  this  contract  whenever  the  mon- 
ey is  to  be  paid,  but  if  I  accept  this  order- 
Mr.  Gwlnn  having  been  steadily  calling  on 
me  for  money,  unless  you  or  somebody  is 
going  to  take  care  of  him,  he  will  never  com- 
plete this  order,  for  he  has  only  three  or  four 
cars  completed  In  Washington.  He  said: 
'Well,  I  suppose  somebody  will  have  to  take 
care  of  him.  I  suppose  we  will  have  to  do  it. 
We  have  always  helped  Mr.  Gwinn,  and  I 
suppobe  we  will  have  to  take  care  of  him.' 
I  said:  'If  you  take  care  of  him,  then  I  have 
no  objection  to  undertaking  to  pay  you  what 
is  due  him,  when  the  contract  is  completed.' 
I  sat  down  to  write  it  [the  acceptance]  my- 
self, and  his  exact  language  to  me  was, 
'Have  you  any  objection  to  putting  in  the 
amount  you  have  advanced  up  to  this  time?* 
I  said,  'No;'  and  I  wrote  at  the  bottom, 
'About  $925.'  •  *  *  Mr.  Shultz  left  there 
with  that  acceptance."  On  motion,  this  evi- 
dence was  excluded  by  the  court  from  the 
consideration  of  the  jury.  The  general  prin- 
ciple Is  familiar  that  parol  evidence  is  not 
admissible  to  qualify  the  terms  of  a  written 
instrument  It  being  conclusively  presumed 
"that  such  writing  expresses  the  entire  con- 
tract, and  all  evidence  of  previous  colloquium 
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or  understanding  must  be  excluded."  Del- 
amater  v.  Chappell,  48  Md.  244.  It  therefore 
cannot  be  successfully  contended  (nor  has  It 
been  In  this  case)  that  this  evidence  Is  admis- 
sible for  the  purpose  of  establishing  a  con- 
temporaneous agreement  under  which  the  ap- 
pellant was  to  pay  the  appellee  another  or 
different  amount  than  that  called  for  by  the 
order  and  Its  acceptance.  Ought  It  to  have 
been  admitted  to  establish  a  parol  agree- 
ment independent  of,  collateral  to,  and  dis- 
tinct from  the  written  acceptance?  If  the 
evidence  Would  warrant  the  finding  of  such 
an  agreement,  it  ought  to  have  gone  to  the 
jury,  to  enable  them  to  determine  what  the 
contract  was.  Roberts  v.  Bonaparte,  73  Md. 
191,  20  Atl.  918.  But  the  question  is.  is  this 
evidence  of  such  a  character?  Could  the  ju- 
ry, if  they  had  been  in  possession  of  It,  have 
reasonably  and  legally  found  that  the  ac- 
ceptance was  signed  by  the  appellant  by  rea- 
son of  a  valid  legal  promise  on  the  part  of 
the  appellee  to  make  the  advances?  It  is 
clear,  unless  the  evidence  is  such  as  will  war- 
rant such  a  conclusion,  It  should  not  have 
been  admitted;  and  In  that  event  the  whole 
case  would  rest  upon  a  proper  construction 
of  the  terms  of  the  acceptance.  Now,  It 
must  be  borne  In  mind  that  on  the  22d  of 
May  the  situation  was  such  that  both  the 
appellant  and  appellee  were  deeply  Interest- 
ed In  the  ability  of  Gwinn  &  Co.  to  complete 
their  contract  with  respect  to  the  fenders. 
The  appellant  had  agreed  to  furnish  the  rail- 
way company  with  100  fenders  at  $30  per 
car,  and  Gwinn  &  Co.  had  undertaken  to 
manufacture  them  at  $25  per  car.  The  ap- 
pellant had  already  advanced  to  the  extent 
of  $925,  though  he  was  under  no  legal  obli- 
gation to  do  so  in  order  to  assist  Gwinn  & 
Co.  in  the  completion  of  their  work.  On  the 
other  hand,  the  appellee  had  loaned  them 
$1,500,  and  to  secure  the  repayment  of  this 
sum  had  taken  an  order  for  such  sum  as 
might  become  due  under  their  contract  with 
Blaklstone.  If  Gwinn  &  Co.  failed  to  com- 
plete their  work,  the  appellant  would  suf- 
fer, If  not  lose,  on  his  contract  with  the  rail- 
way company,  and,  since  nothing  would 
then  be  due  to  Gwinn  &  Co.  from  the  appel- 
lant, the  order  and  the  acceptance  thereon 
would  become  valueless.  In  the  light  of 
these  circumstances,  it  cannot  be  successful- 
ly maintained  mat  the  conversation  already 
stated,  in  which  the  parties  seem  to  have  done 
nothing  more  than  recognize  and  refer  to  the 
situation  as  it  actually  existed,  can  amount 
to  a  solemn  engagement,  or  was  intended  to 
have  the  force  and  effect  of  varying,  if  not 
annulling,  the  terms  of  the  written  accept- 
ance. It  may  be  true  that  the  appellant  sup- 
posed the  appellee,  under  all  the  circum- 
stances, would  make  advances  to  Gwinn  & 
Co.;  Indeed,  he  testified  to  that  effect  But, 
notwithstanding  his  belief,  there  is  not  enough 
in  the  conversation  to  amount  to  a  contract, 
or  to  justify  a  jury  In  finding  that  Mr. 
Shultz  bound  the  appellee  to  make  the  ad- 


vances. In  fact  there  is  no  promise,  ex- 
press or  implied,  to  that  effect.  The  appel- 
lant did  not  require  such  a  promise  as  a  con- 
dition precedent  to  his  signing  the  acceptance, 
but  seems  to  be  satisfied  with  the  declaration 
that  somebody  will  have  to  take  care  of 
Gwinn,  and  he  supposed  they  would  have  to 
do  it.  Anson,  Cont.  p.  22.  But,  even  if  this 
were  otherwise,  the  loose  terms  employed  by 
the  parties  are  not  sufficient  to  constitute  a 
valid  contract  To  "take  care  of  Gwinn," 
even  though  the  words  be  limited  in  their 
application  to  the  completion  of  the  fend- 
ers, is  exceedingly  Indefinite.  Do  they  mean 
that  the  appellee  is  to  loan  him  money?  If 
so,  to  what  extent  or  under  what  circum- 
stances? Who  Is  to  determine  these  ques- 
tions upon  which  the  obligation  of  the  appel- 
lee must  be  made  to  depend?  A  court 
should,  not  allow  loose  expressions,  such  as 
this,  to  go  to  the  jury  for  the  purpose  of 
raising  obligations  and  rights  between  par- 
ties. Thomson  v.  Gortner,  73  Md.  475,  21 
Atl.  371;  Delashmutt  v.  Thomas,  45  Md.  140; 
Becknagle  v.  Schmalz  (Iowa)  33  N.  W.  3G5; 
Taylor  v.  Brewer,  1  Maule  &  S.  290;  Roberts 
v.  Smith,  4  Hurl.  &  N.  315.  In  the  last  case 
cited  the  plaintiff  agreed  to  accept  the  ap- 
pointment of  secretary  at  a  salary  of  $300. 
"If  the  company  be  completely  registered  and 
put  into  operation;  If  nof  I  shall  be  satisfied 
with  any  remuneration  for  my  time  and 
labor  you  may  think  me  deserving  of,  and 
your  means  can  afford."  The  defendant  re- 
plied: "It  Is  distinctly  agreed,  *  *  *  if 
the  company  be  not  formed,  that  part  of  your 
letter  which  alludes  to  your  salary  be  null 
and  void,  and  that  at  the  expiration  of  three 
months  it  is  entirely  left  to  me  to  give  you 
such  sum  of  money  as  I  may  deem  right  as 
compensation  *  *  *  in  the  event  of  the 
company  not  being  carried  out"  The  plain- 
tiff rendered  service,  but  the  company  was 
not  formed.  It  was  held  there  was  "a  lia- 
bility In  honor,  and  not  a  liability  by  con- 
tract" In  Guthlng  v.  Lynn.  2  Barn.  &  Adol. 
234,  where  the  alleged  contract  was  that  If 
the  "horse  proved  lucky,"  the  plaintiff  should 
give  five  pounds  more.  Lord  Freeberdren  said 
these  words  were  "too  loose  and  vague  to  be 
considered  In  a  court  of  law";  that  they 
amounted  "merely  to  one  of  those  honorary 
engagements,  which  seem  very  much  to  pre- 
vail among  persons  in  this  way  of  business." 
So,  In  Sherman  v.  Ketsmlller,  17  Serg.  &  R. 
47,  the  court  said,  "If  a  promise  Is  so  vague 
In  its  terms  as  to  be  Incapable  of  being  un- 
derstood, or  of  being  carried  Into  effect  it 
cannot  be  enforced."  It  follows,  from  what 
has  been  said,  there  was  no  error  in  rejecting 
the  evidence. 

The  defendant's  fourth  prayer  is  based  on 
the  theory  that  the  appellant  was  at  liberty 
to  make  the  required  advances  to  Gwinn  to 
carry  out  their  contract,  provided  they  were 
made  after  Gwinn  &  Co.  became  Insolvent, 
and  unable  to  complete  the  contract  and  aft- 
er the  refusal  of  the  appellee.    We  have  al- 
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ready  said,  If  the  appellee  did  not  bind  Itself 
by  a  valid  contract  to  make  advances  to 
Gwlnn  &  Co.,  Its  right  as  against  Blaklstone 
depended  alone  on  a  proper  construction  of 
the  terms  of  the  order  and  Its  acceptance. 
We  have  held  that  Blaklstone  was  under  no 
legal  obligation  to  "carry  Gwlnn  &  Co.,"  and, 
even  if  this  were  otherwise,  there  was  no  un- 
dertaking on  the  part  of  the  appellee  to  take 
his  place  In  that  respect  In  view  of  this, 
the  well-established  doctrine  that  imposes  up- 
on a  party  the  duty,  in  certain  situations,  of 
minimizing  loss,  has  no  application  whatever. 
The  appellee  has  a  right  to  stand  upon  the 
terms  of  the  order  and  acceptance.  The 
granting  of  the  plaintiff's  first  prayer  and  the 
rejection  of  the  defendant's  fourth  was,  there- 
fore, proper.  We  do  not  find  error  in  the 
modification  made  In  the  defendant's  fifth 
prayer.   Judgment  affirmed,  with  costs. 


(87  Md.  261) 

BALTIMORE  CITY  PASS.  BY.  CO.  v. 

OOONEY. 

(Court  of  Appeals  of  Maryland.     March  3, 

1898.) 

Street  Railroads  —  Accidents  to  Persons  ox 

Track— Negligence  —  Questions  for  Jdrt 

— Trial — Instructions — Evidence. 

1.  A  verdict  cannot  be  directed  for  defendant, 
in  an  action  for  negligence,  when  the  evidence 
would  support  a  verdict  for  plaintiff,  although 
such  evidence  is  contradicted. 

2.  Where  a  street  car  approached  at  a  high 
rate  of  speed  the  place  where  several  boys  were 
standing  on  the  track  in  full  view  of  the  motor- 
man,  without  giving  an  alarm,  the  question  of 
the  company's  negligence  was  for  the  jury. 

3.  Where  one  injured  by  a  street  car  near  the 
intersection  of  a  street  had  been  standing  in 
the  center  of  the  track  for  three  or  four  minutes, 
and  the  motorman  had  had  an  unobstructed 
view  ail  the  way  from  the  street  last  passed,  the 
question  whether  the  motorman  used  due  care 
to  avoid  the  accident  was  for  the  jury. 

4.  The  negligence  of  plaintiff  in  an  action  for 
injuries  will  not  excuse  defendant  if,  by  the  ex- 
ercise of  due  care,  he  conld  have  avoided  the  ac- 
cident. 

6.  If  one  standing  in  the  street  at  the  aide  of 
the  track  when  a  car  approaches,  and  not  in 
its  way,  stumbles  and  falls  under  the  car,  the 
company  is  not  liable,  although  the  car  ap- 
proaches without  giving  alarm. 

6.  Where  the  court  correctly  instructed  that 
defendant's  failure  to  provide  a  fender  on  its 
street  car  was  no  ground  for  holding  it  respon- 
sible for  the  accident,  it  was  not  error  to  refuse 
to  strike  out  testimony  that  there  was  no  fender 
on  the  car,  brought  out  by  defendant's  cross- 
examination  of  a  witness  while  endeavoring  to 
vast  doubt  on  her  account  of  the  accident. 

7.  Where  plaintiff  was  injured  by  a  street  car 
through  the  alleged  negligence  of  the  motorman, 
it  was  error  to  reject  evidence  whether  the  mo- 
torman could  see  plaintiff  in  the  position  he  was 
in  before  the  accident. 

8.  In  an  action  for  injuries  caused  by  being 
run  over  by  a  street  car,  where  defendant's  the- 
ory was  that  plaintiff  was  injured  while  attempt- 
ing to  steal  a  ride  by  hanging  to  the  side  of  tne 
car,  it  was  error  to  refuse  to  allow  the  master 
mechanic  of  defendant's  street-car  system,  who 
had  charge  of  the  rolling  stock,  to  testify  that 
plaintiff  could  so  ride  on  the  car. 

9.  RHdence  was  not  admissible,  however,  to 
•how  that  one  might  so  ride  on  other  of  defend- 
ant's cars  than  the  one  that  ran  over  plaintiff. 


10.  No  error  can  be  predicated  on  the  exclusion 
of  evidence  which  is  afterwards  given  by  other 
witnesses. 

Appeal  from  court  of  common  pleas. 

Action  by  Daniel  J.  Cooney,  Infant,  by  his 
next  friend,  Sarah  Cooney,  against  the  Bal- 
timore City  Passenger  Railway  Company,  to 
recover  for  personal  injuries  sustained 
through  defendant's  negligence.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

The  plaintiff  offered  the  following  prayers, 
among  others:  (1)  "That  if  the  jury  find 
from  the  evidence  In  this  case  that  on  or 
about  the  21st  day  of  May,  1894,  the  plain- 
tiff, while  being  on  Bank  street,  was  struck 
by  a  car  of  the  defendant,  then  and  there 
under  the  charge  and  control  of  the  servant 
or  servants  of  the  defendant,  and  was  run 
over  and  Injured  as  alleged  in  the  declara- 
tion, and  further  find  that  the  injury  to  the 
plaintiff  was  caused  by  want  of  ordinary 
care  and  prudence  on  the  part  of  the  serv- 
ant or  servants  of  said  defendant,  and  not 
by  the  want  of  ordinary  care  or  caution  on 
the  part  of  the  plaintiff  directly  contribut- 
ing to  the  Injury,  as  such  care  and  caution 
on  plaintiff's  part  is  defined  and  explained  in 
plaintiff's  second  prayer,  that  then  the  plain- 
tiff is  entitled  to  recover  in  this  action." 
Granted.  (2)  "That  the  degree  of  ordinary 
care  and  caution  required  of  the  said  plain- 
tiff, as  stated  In  the  plaintiff's  first  pray- 
er was  such  ordinary  care  and  caution  as 
ought,  under  the  circumstances  of  this  case, 
to  be  reasonably  expected  from  one  of  .the 
plaintiff's  age  and  Intelligence,  as  testified 
to  by  the  witnesses."  Granted.  (3)  "That 
even  If  the  jury  should  find  that  there  was 
want  of  ordinary  care  and  caution  on  the 
part  of  the  plaintiff,  considering  his  age  and 
Intelligence,  as  mentioned  in  the  plaintiff's 
first  and  second  prayers,  and  testified  to  by 
the  witnesses,  yet  the  plaintiff  is  entitled  to 
recover;  provided  the  jury  find  the  other 
facts  set  out  In  the  first  and  second  prayers 
of  the  plaintiff,  and  further  find  from  the  evi- 
dence that  the  servant  or  servants  of  the 
defendant  could  have  avoided  the  injury 
complained  of  by  the  exercise  of  ordinary 
care  and  caution  after  such  servant  or  serv- 
ants of  the  defendant  saw  that  the  plaintiff 
was  in  danger  of  being  struck  by  the  car  of 
defendant,  or  might  by  ordinary  care  and 
prudence  have  seen  that  the  plaintiff  was  In 
such  position  of  danger."    Granted. 

Following  are  the  fourth  and  fifth  bills  of 
exceptions,  viz.:  (4)  ""Q.  State  whether  or 
not  you  have  ever  seen  boys  stealing  rides  on 
electric  cars  similar  In  construction  to  this 
car,  No.  412,  of  the  Green  Line,  by  riding  on 
the  truck  bars,  and  holding  on  the  wooden 
leg  at  the  side  of  the  car.'  To  this  ques- 
tion the  plaintiff  objected,  and  the  court  sus- 
tained the  objection,  and  refused  to  permit 
the  said  question  to  be  asked  or  answered, 
to  which  action  of  the  court  in  refusing  to 
permit  said  question  to  be  asked,  and  in  per- 
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mlttlng  the  answer  thereto  to  be  given  in 
evidence,  the  defendant  excepted,  and  pray- 
ed the  court  to  sign  and  seal  this,  Its  fourth 
bill  of  exceptions,  which  is  accordingly  done, 
this  16th  day  of  June,  1897."  (5)  "After  the 
occurrences  in  the  foregoing  bills  of  excep- 
tion, and  giving  of  the  evidence  therein  men- 
tioned, which  are  hereby  referred  to  and 
made  a  part  of  this  bill  of  exceptions,  the 
defendant's  counsel  asked  the  witness  Tobe 
the  following  question:  'State  whether  or 
not  you  have  sufficient  familiarity  with  the 
construction  of  cars  similar  to  412  of  the 
Green  Line,  constructed  as,  that  car  was  in 
May,  1894,  to  be  able  to  tell  whether  it  was 
practicable  for  boys  to  steal  rides,  by  riding 
on  the  edge  of  the  truck  of  the  car,  or  on 
the  truck  bar  at  any  place  between  the  east 
end  of  the  box  and  the  west  end  of  the 
box.'  To  this  question  the  plaintiff  object- 
ed, and  the  court  sustained  the  objection, 
and  refused  to  permit  the  said  question  to 
be  asked  or  answered,  to  which  action  of 
the  court  in  refusing  to  permit  said  question 
to  be  asked,  and  in  permitting  the  answer 
thereto  to  be  given  in  evidence,  the  defend- 
ant excepted,  and  prayed  the  court  to  sign 
and  seal  this,  its  fifth  bill  of  exceptions, 
which  is  accordingly  done,  this  16th  day  of 
June,  1897." 

Argued  before  McSHERRY,  0.  J.,  and  BRY- 
AN, FOWLER,  BRISCOE,  PAGE,  ROBERTS, 
BOYD,  and  PEARCE,  JJ. 

Arthur  W.  Machen  and  Wm.  S.  Bryan,  Jr., 
for  appellant  A.  Leo  Knott,  J.  Stonewall, 
and  J.  Healy,  for  appellee. 

BOYD,  J.  This. case  is  not  unlike  most 
suits  for  personal  Injuries,  based  on  the  al- 
leged negligence  of  the  defendant,  in  one  re- 
spect, at  least,— that  there  is  a  great  conflict 
between  the  witnesses  as  to  the  particulars 
of  the  accident  It  is  not  remarkable  that 
persons  present  at  an  accident  which  results 
so  seriously  as  that  In  this  case  should  differ 
in  their  narrative  of  the  details,  but  it  is 
difficult  to  understand  how  they  can  vary 
as  much  as  they  do  In  this  case.  Seven  ap- 
parently disinterested  witnesses  testified 
that  the  plaintiff  was  running  along  the  side 
of  the  car  that  ran  over  him,  and  that  he 
was  attempting  to  ride  on  it  by  holding  on 
to  a  ledge  that  projected  from  the  side  of 
the  car,  and  resting  his  feet  on  the  truck  or 
some  part  of  the  running  gear.  Yet  the 
plaintiff  denied  that  and  swore  he  was 
standing  in  the  center  of  the  track  witl 
some  other  boys,  with  his  back  towards  the 
east,  the  direction  the  car  was  coming  from; 
that  he  "saw  the  boys  make  a  break  towards 
the  north";  that  he  did  not  know  what  they 
were  doing,  but  he  tried  to  follow  them,  as 
he  supposed  he  was  in  some  danger,  but 
stumbled  and  fell.  One  witness  sustained 
him  in  most  of  his  evidence,  and  another  In 
some  particulars.  At  the  conclusion  of  the 
plaintiff's  evidence,  the  defendant  offered  a 


prayer  that  there  was  no  legally  sufficient 
evidence  of  negligence  on  the  part  of  the  de- 
fendant, to  entitle  the  plaintiff  to  recover, 
and  also  another  that  the  plaintiff's  negli- 
gence, as  appeared  from  his  testimony,  had 
directly  contributed  to  cause  the  injury,  and 
the  verdict  must  be  for  the  defendant  In 
passing  on  those  prayers,  we  are,  of  course, 
required  to  accept  as  true  the  evidence  of- 
fered by  the  plaintiff,  however  much  we 
might  differ  with  the  jury  as  to  what  would 
have  been  a  proper  verdict  If  the  weight 
of  testimony  in  favor  of  the  losing  side  be 
so  decided  as  to  satisfy  the  trial  court  that 
the  jury  acted  from  passion,  prejudice,  or 
some  motive  other  than  a  desire  to  do  full 
justice  to  the  parties,  then  it  is  the  duty  of 
that  court,  on  proper  application,  to  grant  a 
new  trial,  and  this  court  cannot  review  its 
action;  but  when  there  Is  evidence  legally 
sufficient  to  sustain  the  verdict  reached,  if 
the  evidence  bearing  on  that  side  of  the  con- 
troversy be  accepted  as  true,  then  the  court 
cannot  refuse  to  submit  the  case  to  the  con- 
sideration of  the  jury.  We  must  therefore, 
in  passing  on  those  two  prayers, .  determine 
whether  the  evidence  offered  on  behalf  of 
the  plaintiff  precluded  him  from  having  his 
case  submitted  to  the  jury,  for  the  reasons 
assigned  in  them. 

At  the  time  of  the  accident,  the  plaintiff 
was  11  years  of  age.  He  was  returning 
home  from  school,  which  was  held  on  the 
corner  of  Bank  and  Broadway  streets,  in  the 
city  of  Baltimore.  The  defendant  had  two 
railway  tracks  on  Bank  street,  on  which  the 
cars  were  propelled  by  electricity,  the  over- 
head trolley  system  having  been  adopted  on 
that  line  a  few  weeks  before  the  accident. 
There  was  a  valve  in  connection  with  the 
city  waterworks  In  the  middle  of  the  east- 
bound  track,  uear  the  center  of  Spring  street 
as  It  crosses  Bank  street,  and  an  employe  of 
the  city  was  engaged  in  putting  in  an  iron 
plate,  to  use  his  language,  "to  represent  a 
water  stop."  A  number  of  boys  going  from 
school  were  attracted.by  this  work,  and  were 
standing  near  the  workman,  in  or  about  the 
railway  tracks.  The  plaintiff  testified  that 
he  was  going  along  the  north  side  of  Bank 
street,  on  the  pavement,  until  he  got  near 
Spring  street,  when  he  saw  some  boys  stand- 
ing in  the  street  on  the  north  track;  that  be 
went  out  into  the  street,  and  then  thus  de- 
scribed what  occurred:  "And  they  walked 
up  a  little  ways,  and  I  caught  up  to  them; 
and  my  face  was  towards  the  west  I  saw 
them  make  a  break  towards  the  north;  and 
I  don't  know  what  I  did  it  for,  but  I  just  run 
with  them,  and  because  I  saw  them  running: 
and  I  fell  on  my  hands  and  feet,  and  the 
car  struck  me,  and  I  saw  it  was  going  to 
cut  me  across  my  thighs,  so  I  scrambled  out 
in  some  way,  and  It  caught  my  left  leg  be- 
low the  knee."  He  said  he  had  been  stand- 
ing there  three  or  four  minutes,  in  the  center 
of  the  track,  with  his  back  towards  the  way 
the  car  was  coming;   that  he  heard  no  bell 
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or  gong  from  the  car  before  he  was  -struck. 
Miss  Oberman,  one  of  his  witnesses,  after 
describing  the  position  she  was  in,  and  re- 
ferring to  the  man  at  work  and  the  boys 
standing  between  the  tracks,  looking  at  him, 
said:  "Joseph  Cooney  came  down  on  the 
north  side  of  Bank  street,  and  got  into  the 
track,  and,  as  he  was  there,  the  boys  walked 
up  to  him.  What  they  were  doing  I  don't 
know;  and,  as  they  stood  there,  I  noticed  a 
car  coming  down  at  a  very  fast  rate  of 
speed.  With  that,  I  saw  the  boys  make  an 
attempt  to  run  from  the  track,  which  they 
did,  except  Joseph;  and,  when  he  did,  I  saw 
.  him  stumble,  go  down  on  his  hands  and  feet, 
and  the  car  went  oyer  him."  Thomas  J. 
Boob,  who  was  riding  on  the  car  that  injured 
the  plaintiff,  said  that  the  motorman  stopped 
at  Caroline  street,  where  other  tracks  crossed 
those  on  Bank  street,  and  rang  the  gong 
there,  but  that  he  did  not  ring  It  as  he  ap- 
proached Spring  street.  The  accident,  ac- 
cording to  the  testimony  of  the  plaintiff's 
witnesses,  happened  about  where  the  east- 
erly side  of  Spring  street  Intersects  Bank 
street,  and  at  a  point  about  220  feet,  accord- 
ing to  the  plat  in  evidence,  f ram  the  easterly 
side  of  the  tracks  on  Caroline  street,  where 
the  car  stopped. 

The  danger  to  those  lawfully  using  the 
streets  of  cities  and  towns  by  reason  of  the 
Introduction  of  "rapid  transit"  on  the  street 
railways  is  apparent  to  the  casual  observer, 
and  Is  forcibly  brought  to  the  attention  of 
courts  by  the  numerous  cases  that  have  been 
before  them  since  the  streets  have  been  thus 
used.  As  street-railway  companies  have  no 
exclusive  right  to  the  use  of  so  much  of  the 
bed  of  the  street  as  their  tracks  occupy,  this 
court  has  more  than  once  had  occasion  to 
point  out  the  distinction  between  the  lights 
and  duties  of  persons  Injured  by  accidents  on 
street  railways  and  those  of  persons  injured 
while  trespassing  on  the  rights  of  way  of 
railroad  companies  owning  their  own  tracks; 
and  the.  duties  of  the  companies  cannot  be 
more  distinctly  announced  than  was  done  In 
Cooke  v.  Traction  Co.,  80  Md.  551,  31  Atl. 
327.  Assuming  that  the  car  that  caused  the 
Injury  to  the  plaintiff  approached  the  cross- 
ing at  Spring  street  at  a  very  fast  speed, 
without  the  motorman  sounding  the  gong  or 
giving  any  alarm,  while  there  were  a  num- 
ber of  boys  on  the  track  In  full  view  of  him, 
which  facts  the  plaintiff  offered  evidence 
tending  to  prove,  the  prayer  which  sought  to 
take  the  case  from  the  jury  on  the  ground 
that  there  was  no  legally  sufficient  evidence 
of  negligence  on  the  part  of  the  defendant 
was  necessarily  rejected,  as,  under  the  cir- 
cumstances, the  question  of  negligence  vel 
non  was  for  the  jury  Then,  again,  If  it  be 
true  that  the  plaintiff  was  standing  in  the 
center  of  the  track,-  with  his  back  towards 
the  car,  the  question  whether  the  motorman 
used  due  care  to  avoid  the  accident  was  also 
necessarily  submitted  to  the  jury.  The  track 
was  straight  between  Caroline  and  Spring 


streets,  with  an  unobstructed  view  from  one 
street  to  the  other;  and  we  know  of  no  prin- 
ciple that  would  permit  the  court  to  say  that, 
under  such  circumstances,  thi  motorman 
was  not  guilty  of  negligence,  assuming,  as 
we  have  said,  the  plaintiff's  evidence  to  be 
true.  If  he  was  thus  standing  on  the  track, 
the  motorman  could  not  have  failed  to  see 
him  if  he  exercised  even  a  much  less  degree 
of  care  than  is  'required  of  him;  and,  if  he 
did  see  him  In  that  position,  It  was  mani- 
festly his  duty  to  check  the  speed  of  his  car, 
or  have  it  under  control;  but  the  evidence 
shows  that  the  car  was  not  stopped  until  it 
had  gone  some  distance  beyond  Spring  street 
If  the  plaintiff  did  stand  with  his  back  to- 
wards the  direction  from  which  the  car  ap- 
proached on  that  track  for  three  or  four  min- 
utes, as  he  says  he  did,  he  was  clearly  guilty 
of  negligence.  He  was  11  years  of  age,  was 
at  that  time  In  the  fourth  grade  of  the  gram- 
mar school  he  attended,  lived  near  Bank 
street,  and  went  to  school  on  it  Without 
some  evidence  that  he  was  deficient  in  his 
mental  faculties,— and  there  was  none,— a  boy 
of  his  age  and  opportunities  must  be  pre- 
sumed to  know  that  it  was  negligence  on  his 
part  to  thus  place  timself  on  the  railroad 
track.  But,  as  we  intimated  above,  that 
would  not  justify  the  motorman  in  running 
over  him.  Although  the  plaintiff  may  be 
guilty  of  negligence,  the  defendant  cannot 
thereby  excuse  itself  If,  by  the  exercise  of 
due  care,  Its  agent  could  have  avoided  the 
accident,  after  discovering  the  negligent  par- 
ty In  his  perilous  position.  The  evidence  of 
the  plaintiff's  witnesses  was  amply  sufficient 
to  authorize  the  court  to  submit  the  question 
to  the  jury.  The  cases  In  this  state  are  so 
numerous  on  that  subject  that  we  will  only 
cite  some  of  those  in  which  street  railways 
have  been  parties.  Arnreich's  Case,  78  Md. 
589,  28  Atl.  809;  McKewen's  Case,  80  Md. 
593,  31  Atl.  797;  Appel's  Case,  80  Md.  603,  31 
Atl.  964.  This  rule,  which  has  been  adopted 
as  an  exception  to  or  modification  of  the  gen- 
eral doctrine  that  a  plaintiff  who  is  guilty 
of  contributory  negligence  cannot  recover,  Is 
a  very  just  one,  as  the  law  will  not  permit 
the  loss  of  life,  limb,  or  even  property,  to  be 
deliberately  and  carelessly  Inflicted,  when  it 
could  by  reasonable  care  and  caution  be 
avoided,  merely  because  the  Injured  person 
was  negligent;  but  the  rule  should  not  be 
extended  too  far,  but  should  be  kept  within 
proper  bounds.  When  it  Is  clear  that  the 
plaintiff  was  guilty  of  negligence,  there  must 
be  evidence  from  which  the  jury  can  fairly 
and  reasonably  find  the  defendant  liable  for 
violation  of  duty  after  the  plaintiff  has  thus 
negligently  placed  himself  in  danger,  in  or- 
der to  avoid  the  legal  effect  of  his  own  neg- 
ligence. Bat  in  this  case  the  evidence  of  the 
plaintiff  shows  that  the  motorman  must  ei- 
ther have  seen  him  in  the  perilous  position 
he  occupied  In  time  to  warn  him  or  stop  the 
.car,  or  must  have  failed  to  see  him,  after  he 
had  gotten  on  the  track,  because  he  was  not 
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using  such  care  as  was  required  of  him  while 
thus  rapidly  moving  through  one  of  the  pub- 
lic streets  of  the  city.  The  second  prayer  of- 
fered at  the  close  of  the  plaintiff's  testi- 
mony was  therefore  properly  rejected. 

The  tenth  and  eleventh  prayers  of  the  de- 
fendant were  practically  the  same  as  those 
above  referred  to,  and  It  will  not  be  necessary 
for  us  to  discuss  them,  as  what  we  have  al- 
ready said  disposes  of  them.  It  Is  true,  the 
evidence  of  the  defendant  flatly  contradicted 
that  of  the  plaintiff,  but  that  does  not  relieve 
us  of  the  necessity  of  assuming  the  plain- 
tiffs evidence  to  be  true  In  passing  on  such 
prayers. 

The  only  other  prayer  offered  by  the  de- 
fendant which  was  rejected  by  the  court  is 
the  eighth.  In  that  ruling,  we  think,  there 
was  error.  We  have  already  referred  at 
some  length  to  the  theory  of  the  plaintiff  in 
regard  to  the  accident,  and  have  also  spoken 
of  the  testimony  of  a  number  of  witnesses 
of  defendant  who  swore  that  the  boy  was 
running  along  with  and  riding  on  the  car. 
But,  under  the  evidence,  there  was  still  an- 
other view  the  Jury  might  have  taken.  They 
may  have  believed  that  the  plaintiff  was  not 
running  with  or  riding  on  the  car,  and  yet 
have  found  that  he  was  not  standing  on  the 
track.  The  prayer  is  "that  even  If  the  Jury 
find  that  the  plaintiff,  Just  before  the  acci- 
dent, was  standing  in  the  street  with  the 
other  boys  mentioned  In  the  testimony,  and 
that,  when  the  other  boys  ran,  he  also  start- 
ed to  run,  and  fell,  and,  in  consequence 
thereof,  was  run  over  by  the  car,  and  shall 
further  find  that  the  plaintiff,  when  so  stand- 
ing in  the  street,  was  at  the  side  of  the 
track,  and  not  in  the  way  of  the  car,  then 
the  verdict  should  be  for  the  defendant." 
Mr.  Booz,  one  of  the  plaintiff's  witnesses, 
who  was  riding  in  the  car,  said  that,  Just 
before  he  got  to  Spring  street,  he  saw  a 
group  of  little  boys  standing  alongside  of 
the  track.  The  motorman  said  he  stopped 
at  Caroline  street  to  take  on  some  passen- 
gers, and,  after  crossing  that  street,  he  saw 
a  crowd  of  boys  and  somebody  there  that 
attracted  them.  He  started  to  ring  his 
gong,  running  at  a  slow  rate  of  speed;  and, 
when  he  was  about  half  way  between  Caro- 
line and  Spring  streets,  the  man  that  was 
working  there  and  the  boys  all  passed  to 
the  north  side  of  the  street,  and  the  track 
was  clear.  At  another  place  he  said:  "I 
am  certain  that  the  boys  and  the  gentleman 
that  was  working  on  the  track  got  out  of 
the  way  of  the  car,  and  passed  to  the 
north  side  of  the  street,  and  cleared  the 
track  two  or  three  feet"  Mr.  Berryman,  a 
passenger  on  the  car,  said:  "I  was  looking 
out  of  the  window,  and  saw  a  crowd  of 
boys  and  a  man  digging  in  the  street  They 
seemed  to  move  to  one  side,  and  he  kept 
going  on.  The  track  was  clear,  and  the  car 
going  very  slowly.  The  first  I  knew  of  the 
accident  the  people  in  the  rear  part  of  the 
car  were  talking  about  it"    If,  in  point  of 


fact  the  plaintiff,  when  standing  In  the 
street,  "was  at  the  side  of  the  track,  and 
not  in  the  way  of  the  car,"  the  motorman 
could  not  be  required  to  have  anticipated 
that  the  plaintiff  would  stumble,  and  there- 
by get  on  the  track.  Before  that  prayer  was 
offered,  the  motorman,  the  man  who  was 
working  in  the  street,  four  boys  who  were 
watching  him,  the  conductor,  and  a  passen- 
ger had  testified  that  the  gong  was  sounded 
as  the  car  approached  Spring  street  That 
testimony  was  contradicted  by  the  plaintiff 
and  one  witness  swearing  they  did  not  hear 
it  ring,  and  another,  who  was  a  passenger, 
who  said  It  did  not  ring.  There  was  thus 
some  Conflict  on  that  question,  although  the 
great  preponderance  was  on  the  side  of  the 
defendant;  eight  persons  swearing  it  was 
rung,  and  only  one  swearing  positively  to 
the  contrary.  But  if,  in  point  of  fact  the 
plaintiff  was  not  on  the  track,  and  not  in 
the  way  of  the  car,  there  was  no  reason,  so 
far  as  he  was  concerned,  to  sound  the  gong. 
If  he  Intentionally  got  on  the  track  Just  as 
the  car  reached  that  point  without  first 
looking  to  see  if  a  car  was  coming,  he  was 
guilty  of  contributory  negligence;  and,  If 
he  got  on  by  stumbling  and  falling  on  the 
track  too  late  for  the  motorman  to  see  him 
or  to  prevent  running  over  him,  the  defend- 
ant is  not  liable.  We  said  above  that  the 
defendant  might  be  liable  if  the  testimony 
of  the  plaintiff  is  believed,  because  there 
was  evidence  tending  to  show  that  the  acci- 
dent could  have  been  avoided  by  the  use  of 
proper  care  and  caution;  but  if  the  track 
was  clear  as  the  car  moved  towards  Spring 
street  the  defendant  would  not  be  liable  if 
the  plaintiff  stumbled  and  fell  on  the  track 
as  the  car  was  passing.  The  prayer  should 
have  been  granted,  to  meet  that  vi.-w  of  the 
case. 

We  do  not  see  any  reversible  error  In  the 
rulings  on  the  plaintiff's  first  and  second 
prayers.  They  are  very  general,  and  of  the 
character  that  is  sometimes  misleading;  but 
when  taken  in  connection  with  the  de- 
fendant's prayers  that  were  granted,  the 
Jury  ought  not  to  have  been  misled  by  them. 
It  is  true  that  there  was  no  special  evidence 
offered  as  to  the  intelligence  of  the  plaintiff; 
but  he  was  a  witness  before  the  Jury,  and 
they  had  an  opportunity  to  Judge  of  his  in- 
telligence from  his  testimony.  What  we 
have  said  about  the  duty  of  defendant's 
agent  after  the  plaintiff  got  on  the  track,  as 
testified  to  by  him,  sufficiently  states  our 
views  on  that  question,  without  discussing 
the  plaintiffs  third  prayer.  This  disposes 
of  the  objections  to  the  prayers  urged  before 
us. 

The  first  exception  was  to  the  refusal  of 
the  court  to  strike  out  the  evidence  of  one 
of  the  witnesses  that  there  was  no  fender 
on  the  car.  The  defendant's  seventh  prayer, 
which  was  granted,  Instructed  the  Jury  that 
they  were  not  at  liberty  to  find  from  the 
evidence  that  the  accident  In  question  was 
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caused  by  any  failure  of  duty  on  the  part  of 
the  defendant  In  respect  to  providing  a  fend- 
er or  guard;  On  cross-eramlnatlon  of  Miss 
Oberman,  the  defendant  had  endeavored  to 
cast  doubt  on  her  account  of  the  accident, 
by  asking  her  If  there  was  not  a  fender  that 
obstructed  her  view.  The  court  was  there- 
fore right  In  refusing  to  strike  out  all  evi- 
dence on  that  subject,  especially  as  it  in- 
structed the  jury  as  to  the  effect  of  it 

We  can  see  no  valid  reason  why  the  ques- 
tion asked  the  witness  so  embraced  in  the 
third  bill  of  exceptions  should  not  have  been 
allowed.  He  had  testified  that  he  saw  the 
plaintiff  running  along  the  side  of  the  car, 
with  his  hand  on  a  bar  on  the  side,  and  a 
book  in  his  right  hand;  that  he  fell,  and 
went  under  the  wheel.  He  was  then  asked 
whether  the  plaintiff  was  "in  a  position 
where  the  motorman  could  see  him."  The 
object  of  that  testimony  is  apparent,— that 
the  defendant  hoped  to  show  that  the  mo- 
torman could  not  see  him  In  that  position, 
and  hence  that  no  negligence  could  be  at- 
tributed to  him  for  not  stopping  the  car  or 
taking  some  steps  to  prevent  his  falling.  It 
was  a  pertinent  question  as  to  whether  he 
was  near  the  front,  -the  center,  or  rear  of  the 
car,  and,  if  the  witness  could  tell  whether 
the  motorman  could  see  him  in  the  position 
he  was,  It  was  proper  for  the  jury  to  know 
that  fact.  There  was  therefore  error  in  not 
allowing  that  question  to  be  answered. 

The  sixth  exception  was  to  the  refusal  of 
the  court  to  allow  the  defendant  to  ask  the 
witness  F.  B  Tobe,  who  was  master  me- 
chanic of  defendant,  whether  a  boy  could 
"steal  a  ride"  on  the  car  that  ran  over  the 
plaintiff  by  hanging  on  the  ledge  on  the  side 
of  the  car,  and  putting  his  feet  on  the 
truck  or  bar  between  the  truck  and  wheel 
guard.  As  we  have  said,  the  theory  of  the 
defendant  was  that  the  plaintiff  was  injured 
In  that  way,  while  the  plaintiff  not  only 
claimed  that  be  was  not,  but  may  have  con- 
tended before  the  jury  that  he  could  not 
have  held  on  to  the  car  In  that  way,  as,  In- 
deed, was  argued  In  this  court  Manifestly, 
then,  it  was  permissible  for  the  defendant 
to  show  that  a  boy  could  so  ride  on  the  car; 
and  the  witness  who  had  been  master  me- 
chanic of  the  defendant  for  6  years,  and 
assistant  master  mechanic  for  18  years,  and 
who  had  charge  of  the  entire  rolling  stock 
of  the  company,  would  be  as  competent  as 
any  one  could  be  to  express  an  opinion  on 
that  subject  His  knowledge  of  the  con- 
struction of  the  car  would  enable  him  to 
speak  Intelligently  and  positively,  and  be 
should  therefore  have  been  permitted  to  an- 
swer that  question. 

The  questions  contained  in  the  fourth  and 
fifth  bills  of  exception  propounded  to  that 
witness  with  reference  to  other  cars  of  the 
company  were  properly  ruled  out  as  it  was 
as  to  this  particular  car,  and  not  others,  that 
the  question  was  relevant  The  refusal  to 
allow  the  Introduction  of  a  photograph  of 


another  car,  in  Green's  Case,  56  Md.  84,  is  a 
similar  ruling. 

The  action  of  the  court  on  the  offer  to 
prove  by  William  Dlckell  what  he  said  to 
people  on  the  car  about  the  accident  as  em- 
braced in  the  seventh  exception,  would  seem 
to  require  no  consideration  by  us,  as  two 
witnesses  were  afterwards  permitted  to 
state  what  he  did  say.  That  character  of 
evidence  for  the  purpose  of  corroborating  a 
witness  who  has  been  impeached  was  con- 
sidered In  Railway  Co.  v.  Knee,  83  Md.  77,  34 
AtiL  252,  where  the  authorities  are  reviewed; 
but  the  cases  in  this  state  do  not  go  to  the 
extent  of  holding  that  the  Impeached  wit- 
ness can  himself  testify  to  what  he  said  on 
other  occasions,  in  order  to  corroborate  his 
testimony  given  at  the  trial.  But  as  Indi- 
cated above,  we  are  not  called  upon  to  pass 
upon  that  question. 

For  error  in  rejecting  the  defendant's 
eighth  prayer,  and  refusing  to  admit  the  tes- 
timony proffered  as  stated  In  the  third  and 
sixth  bills  of  exception,  the  judgment  must 
be  reversed.  Judgment  reversed,  with  costs, 
and  new  trial  awarded. 


(88  Md.  494) 

FRUSH  et  al.  v.  GREEN  et  al. 
(Court  of  Appeals  of  Maryland.    Jan.  4,  1898.) 
Dbsds  of  Tbost— Cancellation  —  Unoub  Influ- 
ence—Mental  Incapacitt— Defobition. 

1.  Grantor,  a  bachelor,  about  68  years  of  age, 
who  had  for  several  months  been  afflicted  with 
a  distressing  disease,  which  involved  his  ner- 
vous system,  and  had  seriously  impaired  his 
mental  faculties,  five  days  before  his  death  con- 
veyed in  trust  his  entire  estate,  for  his  own  life, 
to  a  person  in  whom  he  had  no  confidence,  and 
for  whom  he  had,  in  health,  frequently  express- 
ed a  dislike,  instead  of  a  certain  trust  company, 
which  he  had  repeatedly  declared  should  have 
the  settlement  of  his  affairs,  and  naming  in 
such  deed,  as  the  chief  beneficiaries,  the  persons 
towards  whom,  though  relatives,  he  was  a  com- 
parative stranger,  and  thereby  cutting  off  a 
niece,  who  had  been  a  member  of  his  family  for 
several  years  (her  mother  being  his  housekeep- 
er), and  was  the  especial  object  of  his  affec- 
tion, and  the  only  person  he  had  ever  announced 
to  disinterested  individuals  his  intention  to  make 
provision  for.  It  appeared  that  *  short  time 
before  his  death,  those  who  soon  became  his 
trustee  and  principal  beneficiaries,  with  whom, 
in  health,  he  had  held  no  intercourse,  suddenly 
manifested  an  interest  in  him,  and  thereafter 
constantly  subjected  him  to  officious  attentions 
on  their  part;  that  on  the  day  the  deed  in  ques- 
tion was  executed  he  was  nervous  and  pros- 
trated, and,  in  the  opinion  of  his  physician,  men- 
tally incapable  of  transacting  business;  and 
that  the  reasons  tor  such  change  of  purpose  on 
his  part  alleged  to  have  been  assigned  by  him 
on  the  day  before  he  died,  were  either  false  in 
fact  or  utterly  trivial.  Held,  that  such  deed 
was  invalid,  because  procured  by  the  exercise  of 
undue  influence,  and  executed  at  a  time  when 
grantor  was  mentally  incapable  of  making  a 
valid  deed. 

2.  Where  a  party  to  the  suit  who  was  re- 
quired, under  a  subpoena  duces  tecum,  to  pro- 
duce a  certain  paper,  and  dismissed  by  plaintiff 
without  a  question  pertaining  to  the  merits,  vol- 
unteered, in  response  to  the  general  interroga- 
tory prescribed  by  Equity  Rule  No.  39,  and  pro- 
pounded at  request  of  defendants'  solicitor,  to 
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give  a  circumstantial  and  detailed  account  of 
the  entire  transaction  involved,  such  answer 
should  have  been  suppressed.  • 

Appeal  from  circuit  court  of  Baltimore 
city. 

Bill  by  Fannie  Bengel  Frush  and  others 
against  Charles  F.  Green  and  others  to  set 
aside  a  certain  deed  made  by  Luther  M. 
Frush  to.  defendant  George  A.  Horner,  as 
trustee,  for  the  benefit,  practically,  of  the 
other  defendants.  From  a  decree  dismissing 
the  bill,  plaintiffs  appeal.    Reversed. 

Argued  before  McSHERRY,  C.  J.,  and 
BRISCOE,  BRYAN,  PAGE,  BOYD,  FOWL- 
ER, and  ROBERTS,  JJ. 

F.  C.  Slingluff  and  Thos.  R.  Clendlnen,  for 
appellants.  Thomas  M.  Lanahan,  Frank 
Gosnell,  and  Robert  H.  Smith,  for  appellees. 

McSHERRY,  O.  J.  This  proceeding  orig- 
inated in  circuit  court  No.  2  of  Baltimore 
city  by  a  bill  in  equity  filed  on  July  18, 1895. 
The  bill  was  filed  by  Miss  Fannie  Bengel 
Frush  against  sundry  defendants.  It  recites, 
in  substance,  that  the  plaintiff  was  the  niece 
of  one  Luther  M.  Frush,  who  had  died  five 
days  prior  to  the  filing  of  the  bill.  That  on 
July  the  8th,  or  five  days  anterior  to  his 
death,  which  occurred  on  the  13th,  he  pur- 
ported to  execute  a  deed  of  trust  conveying 
to  one  George  A.  Horner  all  the  property, 
real,  personal,  and  mixed,  of  which  the 
grantor  was  then  possessed.  That  by  the 
deed  of  trust,  after  making  provision  for 
the  payment  of  his  debts  and  reserving  a 
life  estate  to  himself,  the  grantor  gave  all 
of  the  ground  rents  owned  by  him  to  his 
sister  Mrs.  Leas,  $2,000  to  his  sister-in-law 
Mrs.  Sarah  E.  Frush,  $3,000  to  Miss  May 
Callender  Dolterveich,  a  piano  to  the  plain- 
tiff, and  the  entire  rest  and  residue  of  his 
estate  to  four  of  the  eight  children  of  anoth- 
er sister,  Mrs.  Green,  one  of  these  four  being 
the  wife  of  the  trustee,  Horner.  The  bill 
proceeds  to  describe  the  cordial  relations 
that  existed  between  the  plaintiff  and  her 
uncle,  and  to  allege  that,  until  within  a 
month  prior  to  his  death,  Luther  M.  Frush 
had  been  on  bad  tonus  with,  and  quite  hos- 
tile to,  his  sister  Mrs.  Green  and  many  of  the 
members  of  her  family.  The  bill  charges 
that  the  deed  was  procured  by  the  exercise 
of  undue  influence,  and  that  at  the  time 
the  deed  purports  to  have  been  executed  the 
grantor  was  not  of  sound  mind  and  memory, 
capable  of  making  a  valid  deed  or  contract. 
It  prayed  that  a  decree  might  be  passed 
vacating  and  annulling  the  instrument  Six 
days  later  four  children  of  William  W. 
Frush,  a  deceased  brother  of  Luther  Frush, 
filed  a  petition  in  the  case  asking  to  be  made 
co-plaintiffs,  and  leave  was  granted  accord- 
ingly. Subsequently,  for  satisfactory  rea- 
sons, one  of  these  four  new  plaintiffs  caused 
the  bill  to  be  dismissed  as  to  himself.  Later 
on,  all  the  defendants  answered,  Mrs.  Sarah 
B.  Frush  admitting  the  averments  of  the 
bill,  the  others  denying  them,  and  a  great 


mass  of  testimony  was  taken.  The  court  be- 
low dismissed  the  bill  on  final  hearing,  and 
from  that  decree  the  plaintiffs  have  brought 
the  cause  up  to  this  court  on  appeal. 

The  record  is  voluminous.  It  contains  870 
closely-printed  solid  pages,  which  have  been 
patiently  perused.  It  recounts  with  minute 
and  graphic  detail  a  family  wrangle  over  a 
dead  man's  estate,  and  it  abounds  with  in- 
dications of  the  bitterness  which  such  a 
contest  usually  engenders.  To  attempt  to 
reconcile  the  flatly  conflicting  statements  of 
many  of  the  witnesses  would  be  a  hopeless 
task  indeed;  and  it  would  swell  this  opinion 
far  beyond  any  reasonable  limits  If  we  ven- 
tured Into  an  analysis  of  the  vast  mass  of 
evidence  before  us.  A  general  outline  of  the 
leading  and  controlling  events  In  the  drama 
with  which  we  have  to  deal,  and  a  summary 
of  the  conclusions  which  we  have  finally 
drawn  from  a  careful  view  of  the  whole 
field,  will  solve  the  questions  that  confront 
us. 

William  Frush,  the  father  of  Luther  M. 
Frush,  lived  for  many  years  on  Madison  ave- 
nue, In  Baltimore  city.  At  the  time  of  his 
death  his  family  consisted  of  himself,  his 
son  Luther,  who  was  a  'bachelor,  his  daugh- 
ter Mrs.  Leas,  who  was  a  widow,  his  daugh- 
ter-in-law Mrs.  Sarah  E.  Frush,  the  widow 
of  a  deceased  son,  and  his  granddaughter 
Miss  Fannie  Bengel  Frush,  who  was  the 
daughter  of  Mrs.  Sarah  E.  Frush.  Mrs.  Sa- 
rah E.  Frush  was  the  daughter  of  Dr.  Leas. 
After  the  death  of  her  mother,  her  father 
married  again,  his  second  wife  being  the 
Mrs.  Leas  Just  mentioned,  the  daughter  of 
William  Frush.  Thus  Mrs.  Sarah  Frush  be- 
came, by  marrying  Mrs.  Leas'  brother,  Mrs. 
Leas'  sister-in-law;  while  prior  to  that  Mrs. 
Leas,  by  marrying  Mrs.  Sarah  Frush's  fa- 
ther, had  become  Mrs.  Frush's  stepmother. 
When  Dr.  Leas  married  the  second  time, 
Mrs.  Sarah  Frush  was  a  child  10  years  of 
age  living  at  her  father's  home.  After  she 
became  a  widow,  Mrs.  Frush  and  her  infant 
daughter,  now  Miss  Fannie  Frush,  left  her 
father's  house,  and  went  to  reside  with  her 
deceased  husband's  father,  William  Frush. 
There  Mrs.  Frush  and  Miss  Fannie  made 
their  home  until  the  death  of  William  Frush, 
in  1892.  When  Dr.  Leas  died,  his  widow,  the 
daughter  of  William  Frush,  returned  to  her 
father's  home.  Upon  the  death  of  the  wife 
of  William  Frush,  about  1879,  Mrs.  Sarah 
Frush  became  the  housekeeper.  Upon  the 
death  of  William  Frush,  Luther  Frush  as- 
sumed his  father's  place  as  the  head  of  the 
household,  and  Mrs.  Sarah  Frush  continued 
In  the  position  of  housekeeper  for  her  broth- 
er-in-law. It  was  in  this  domestic  circle 
that  Miss  Fannie  grew  from  childhood  to 
womanhood,  and  the  great  preponderance  of 
the  evidence  leads  us  to  believe  that  she  was 
a  source  of  pride  to  her  uncle  Luther,  and 
the  person  of  all  others  upon  whom  was  cen- 
tered 'such  affection  as  his  rather  selfish  and 
undemonstrative  nature  was  susceptible  of.    It 
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ts  certain  that  be  spoke  of  ber  at  various 
times,  and  to  numbers  of  persons,  in  the  most 
kindly  terms,  and,  'apart  from  tbe  utterly 
trivial  and  Inconsequential  differences  of 
opinion  between  them  on  rare  occasions, 
there  Is,  If  we  lay  out  of  view  for  the  mo- 
ment tbe  testimony  of  tbe  individuals  who 
are  interested  in  sustaining  this  deed,  no 
suggestion,  from  any  reliable  source,  that 
the  current  of  his  feelings  towards  her  ever 
changed  till  the  day  the  deed  of  trust  was 
made.  In  addition  to  his  affection  for  her, 
which  impressed  more  than  one  observer  as 
rather  that  of  a  father  for  his  child  than 
that  of  an  uncle  for  his  niece,  he  repeatedly 
declared  to  disinterested  witnesses— witness- 
es who  can  have  no  possible  motive  for  mis- 
representing or  perverting  the  truth— that 
he  Intended  to  provide  liberally  for  ber;  and 
these  declarations  were  made  when  there, 
was  no  question  of  his  mental  capacity  to 
transact  his  business  with  Intelligence  and 
understanding.  That  he  was  warmly  at- 
tached to  Miss  Fannie's  mother  is  equally 
clear  from  tbe  evidence.  She  was,  as  Dr. 
Bevan  says,  a  woman  of  as  big  a  heart  as 
he  ever  saw  about  a  sick  man.  She  bad  been 
faithful  in  her  management  of  his  household, 
and,  when  a  distressing  and  progressive  dis- 
ease smote  him  with  a  heavy  hand,  she  was 
unremitting  m  her  watchfulness  and  atten- 
tion. There  was  every  reason  for  the  ex- 
istence of  the  affection  towards  Miss  Fannie 
which  the  witnesses  describe-  It  is  con- 
sistent with  his  declarations  and  his  con- 
duct, np  to  the  making  of  the  deed.  If  It  be 
not  true  that  this  kindly  relation  existed  be- 
tween tbe  uncle  and  niece,  and  if  he  really 
regarded  her  as  a  "terrible  woman,"  as  some 
of  the  appellees  pretend  that  he  said  she 
was,  there  is  but  one  mode  of  reconciling 
these  Inconsistent  declarations,  and  that  is 
by  imputing  to  Luther  Frush  a  low,  repul- 
sive duplicity  that  does  not  harmonize  with 
his  character  as  portrayed  by  the  evidence. 
It  is  of  vital  consequence  to  the  contesting 
beneficiaries  under  the  deed  that  It  be  shown 
there  were  no  cordial  relations  between  Miss 
Fannie  and  her  uncle,  and  they  accordingly 
furnish  the  evidence  themselves.  At  the 
very  outset,  we  meet  a  conflict  between 
wholly  disinterested  witnesses,  who  have 
nothing  at  stake  In  the  pending  cause,  and 
these  beneficiaries  under  the  deed,— Mrs. 
Leas,  a  sister,  who  gets  all  the  ground  rents; 
Mrs.  Green,  a  sister,  whose  four  children  get 
nearly  or  quite  one-half,  and  perhaps  more 
than  one-half,  of  the  estate;  Mrs.  Horner, 
one  of  Mrs.  Green's  children,  who  gets  one- 
fourth  of  that  half;  Mr.  Horner,  her  hus- 
band, who  is  also  the  trustee;  and  Miss 
Doltervelch,  a  stranger,  who  gets  $8,000. 
With  motives  such  as  these  conditions  In- 
spire, to  warp  and  bias  their  memories  and 
to  inflame  their  feelings,  we  are  not  prepared 
to  accept  their  conclusions  as  to  the  alleged 
antipathy  of  Mr.  Frush  towards  Miss  Fan- 
nie, in  preference  to  the  contrary  testimony 
39  A.— 55 


of  many  witnesses  who  have  no  interest,  pe- 
cuniary or  other  sort,  in  the  controversy. 

It  is  a  fact  about  which  there  is  no  dis- 
pute that  for  years  prior  to  June,  1895,  Mrs. 
Green,  the  mother  of  four  of  the  beneficiaries 
who  get  about  half  of  the  entire  estate,  was 
not  on  speaking  terms,  or,  at  least,  not  on 
terms  of  intimacy,  with  her  brother  Luther, 
and  that  the  latter  took  but  little  interest  in 
her  children.  He  had  a  dislike  for  Horner, 
and  repeatedly  spoke  of  him  in  disparaging 
terms.  He  had  expressed  an  intention  to 
have  the  Safe-Deposit  &  Trust  Company  set- 
tle up  his  affairs. 

Without  pausing  at  this  juncture  to  trace 
the  progress  of  his  disease  or  to  dwell  on 
its  obvious  effect  on  his  mental  faculties,  and 
passing  over,  for  the  time  being,  the  events 
that  transpired  between  tbe  time  that  hln 
malady  became  more  virulent  and  the  date 
of  his  death,  we  come  to  the  day  the  deed 
of  trust  was  executed.  That  deed  was  a 
deathbed  transaction,  and  tbe  dread  of  im- 
pending dissolution  was  evidently  then  be- 
fore him.  It  bears  date  July  8,  1895,  and 
was  signed  and  acknowledged  late  in  the  aft- 
ernoon or  early  in  the  evening.  On  the 
morning  of  the  13th  he  died.  The  deed  re- 
versed, by  its  dispositions,  the  declared  pur- 
poses of  the  past  It  cut  off  the  only  person 
he  had  ever  announced  to  disinterested  indi- 
viduals his  intention  to  make  provision  for; 
It  conveyed  In  trust  his  whole  estate  for  his 
own  life  to  a  person  in  whom  he  had  no  con- 
fidence, instead  of  to  the  trust  company,  as 
he  had  in  health  expressed  his  determination 
to  do;  and  it  named  as  the  chief  beneficia- 
ries the  persons  towards  whom,  though  his 
kindred,  he  was  in  fact  a  comparative  stran- 
ger. Why  this  sudden,  singular  change?  A 
complete  and  total  revolution  of  Intention,  if 
intention  existed  at  all  in  the  act  done?  Ra- 
tional and  perfectly  free  beings  do  not,  and 
under  the  very  law  of  their  existence  cannot, 
do  a  voluntary  act  without  some  motive.  It 
is  just  as  Impossible  to  eoncelve  the  notion 
of  intelligent  and  voluntary  action  by  such 
an  agent  without  a  motive  of  some  sort  as  it 
is  to  evolve  the  idea  of  physical  motion  with- 
out an  efficient  cause.  It  is  a  general  law, 
founded  on  experience  and  observation,  that 
there  is  a  uniformity  in  human  action,  and  a 
consequent  possibility  of  foreseeing  it,  suf- 
ficient to  be  the  basis  of  confidence  and  the 
determination  of  action  between  man  and 
man,  from  which  it  may  be  fairly  implied 
that  men  will  act  in  the  near  future  precisely 
as  they  have  been  acting  in  the  past  Nat- 
urally, then,  and  conformably  to  this  law 
then,  when  Luther  Frush  came  to  make  a 
disposition  of  bis  property,  looking  at  his  past 
conduct,  including  his  past  declarations,  the 
results  ought  to  have  been  In  accord  with, 
and  not  diametrically  hostile  to,  the  avowed 
purpose  of  his  life.  If  there  was  no  motive, 
or  an  utterly  Inadequate  motive,  tantamount 
to  none  at  all,  prompting  him  to  reverse  the 
declared  and  apparently  settled  purpose  of 
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his  life,— causing  him  to  do  precisely  the  op- 
posite of  that  which  would  ordinarily  have 
been  expected  of  him  from  his  antecedent 
conduct,— then  the  unexpected,  unlocked  for 
act  that  was  done  must  hare  proceeded  ei- 
ther from  a  mind  acting  without  motive  at 
all,  or  from  the  mind  and  dominion  of  some 
one  else.  In  the  first  instance,  the  act  would 
be  the  emanation  of  one  incapable  of  intel- 
ligent action,  and  would  be,  therefore,  in- 
valid; in  the  second,  it  would  be  the  prod- 
uct of  some  other  intelligent  agent,  overmas- 
tering the  ostensible  actor,  and  would  be, 
therefore,  the  outgrowth  of  an  influence 
which  the  law  denounces  as  undue.  We  dis- 
tinguish a  condition  where  there  is  no  mo- 
tive, or  a  totally  inadequate  motive  tanta- 
mount to  none  at  all,  from  a  condition  where 
simply  no  motive  appears.  In  the  one  case, 
the  act  done  is  invalid  in  one  or  the  other  of 
the  two  ways  Just  Indicated;  in  the  other,  a 
suspicion  of  its  Integrity  is  at  least  suggest- 
ed. The  bare  fact  that  the  deed  of  trust  re- 
verses, and  suddenly  reverses,  the  whole 
course  of  the  grantor's  expressed  Intentions, 
suggests,  at  the  outset,  in  the  absence  of  an 
apparent  rational  or  sufficient  motive  to  in- 
duce or  to  account  for  the  change,  that  the 
deed  must  have  sprung  either  from  one  men- 
tally disordered  or  from  one  under  the  domin- 
ion of  an  undue  influence.  No  other  hy- 
pothesis will  explain  its  provisions  unless 
some  intelligent  motive,  not  apparent,  be  dis- 
covered. To  these  two  hypotheses,  in  the  in- 
verse order  in  which  they  have  Just  been  nam- 
ed, we  now  direct  our  attention. 

Undue  Influence  is  not,  of  course,  every 
mere  entreaty  or  pressing  solicitation  that 
may  be  invoked  to  sway  the  conduct  or  to 
persuade  the  Judgment  of  another;  but  it  is 
that  degree  of  Importunity  which  deprives 
one  of  his  free  agency,— such  as  he  is  too 
weak  or  too  feeble  to  resist,  and  such  as  will 
render  the  instrument  executed  under  its  su- 
premacy not  his  free  and  unconstrained  act. 
It  often  closely  resembles  and  is  near  akin 
to  actual  fraud,  and,  like  the  latter,  when 
most  cunningly  employed  is  exceedingly  dif- 
ficult to  expose.  From  the  very  nature  and 
secrecy  of  the  wrong  itself,  It  is  rare  that 
direct  evidence  can  be  procured  to  unmask 
it,  and  hence  the  results  accomplished  in  a 
given  case;  the  divergence  of-  those  results 
from  the  course  which  would  ordinarily  and 
naturally  be  looked  for;  the  situation  of  the 
parties  taking  benefits  under  an  instrument 
alleged  to  be  the  product  of  its  dominion  to- 
wards the  person  who  has  executed  that  in- 
strument; their  antecedent  relations  to  and 
intercourse  with  each  other;  the  legitimate, 
but  unrecognized,  claims  of  others  upon  the 
bounty  of  the  one  who  has  discarded  them; 
their  dependence  upon  him;  his  prior  decla- 
rations; the  instincts  of  justice  and  the 
promptings  of  gratitude  of  which  every  unbi- 
ased mind  is  sensible;  the  natural  ties  of 
affection,  together  with  all  the  circumstances 
surrounding  the  entire  transaction  under  in- 


vestigation, and  the  inferences  legitimately 
deducible  from  them, — often  furnish,  even  in 
th»  teeth  of  directly  contradictory  testimony, 
ample  ground  for  the  conclusion  that  undue 
Influence  has  been  successfully  resorted  to, 
to  accomplish  an  end  which  is  grossly  un- 
just, and  whose  very  existence  cannot  be 
satisfactorily  accounted  for  or  explained  ex- 
cept upon  the  theory  that  undue  Influence 
has  produced  it 

Luther  41.  Frush  was  a  man  about  68  years 
of  age  when  the  deed  that  is  now  being  as- 
sailed was  executed.  For  several  months 
prior  to  his  death  he  had  been  suffering  greatly 
from  a  disease  of  the  prostate  gland,  that  final- 
ly developed  into  cancer.  In  January  preced- 
ing his  death  he  was  taken  severely  111  at  his 
home  on  Madison  avenue.  He  was  weakened, 
and  his  nervous  system  became  involved.  He 
required  constant  attention  day  and  night. 
The  attention  was  exacting,  and  Included  serv- 
ices of  the  most  menial  character.  During  the 
day  his  sister-in-law  Mrs.  Leas,  and  his  niece 
Miss  Fannie,  took  care  of  him,  and  during  the 
night  his  sister-in-law  remained  in  his  room  and 
looked  after  him.  We  need  not  go  into  the 
details  of  this  incessant  watchfulness  and  care. 
His  sister  Mrs.  Green,  whose  four  children  are 
the  chief  beneficiaries,  gave  him  no  attention 
whatever,  nor  did  any  of  her  children.  After 
he  had  rallied  somewhat  from  this  acute  attack, 
he  again  went  about  He  took  a  trip  to  At- 
lantic City,  but  went  in  company  with  his 
sister-in-law,  who  carried  with  her  a  quantity 
of  bed  linen,  which  she  used  upon  his  bed  to 
protect  that  of  the  hotel,  and  which  she  washed 
in  her  own  room,  and  with  her  own  hands, 
dairy,  and  then  dried  before  a  gas  jet  The 
constant  escape  of  urine  required  her  to  wash 
his  under  and  his  outer  garments,  and  to  dry 
them  in  the  same  way;  and,  besides  this,  she 
kept  clean  and  disinfected  the  catheter  which 
it  was  necessary  for  him  to  use.  Upon  his 
return  from  Atlantic  Oity  he  had  not  improved, 
and  his  physician,  Dr.  Bevan,  advised  him 
to  ride  out  frequently  in  the  country.  When 
it  became  difficult  for  him  to  do  this  in  his 
conveyance  he  used  the  street  cars.  Despite 
all  this,  and  despite  the  medical  attention,  his 
disease  grew  steadily  worse.  It  was  a  pro- 
gressive disease.  As  it  advanced  it  lowered 
his  vitality,  Increased  his  irritability,  and  cor- 
respondingly affected  hts  mental  forces.  Dur- 
ing all  this  time  there  is  not  the  slightest  in- 
dication of  a  change  in  his  feelings  towards 
his  niece,  nor  is  there  any  suggestion  that  his 
antipathy  towards  the  Greens  and  the  Homers 
had  in  the  least  been  modified.  About  this 
period  there  appears  the  first  trace  or  footprint 
of  the  scheme  that  ultimately  culminated  in 
the  deed  of  trust  When  one  of  his  nephews- 
one  of  the  sons  of  his  deceased  brother,  William 
—called  at  his  house  to  see  him,  Mrs.  Leas 
informed  the  visitor,  her  own  nephew,  that 
his  Uncle  Luther  was  too  indisposed  to  receive 
him;  that  he  needed  absolute  quiet  and  rest. 
Assuming  this  to  be  true,  he  remained  in  the 
dining  room  a  few  moments,  until  Mrs.  Horn- 
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er,  one  of  Mrs.  Green's  daughters  and  the  wife 
of  the  trustee,  entered,  and,  upon  her  being 
told  the  same  thing  aa  to  her  uncle's  condition 
that  Mrs.  Leas  had  just  stated  to  the  nephew, 
Mrs.  Horner  exclaimed  that  she  would  not 
think  of  disturbing  her  uncle.  Thereupon 
young  Frush  departed  from  the  dining  room, 
his  aunt,  Mrs.  Leas,  saying  to  him  that,  as 
he  knew  the  way  to  the  front  door,  she  would 
not  accompany  him.  On  his  way  through  the 
hall  he  met  Miss  Fannie,  to  whom  he  narrated 
what  Mrs.  Leas  had  said,  but  he  was  informed 
by  Miss  Fannie  that  he  could  see  his  uncle, 
who  was  sitting  up,  and  she  immediately  took 
him  to  the  uncle's  room.  He  had  scarcely  tak- 
en his  seat  when  Mrs.  Leas  and  Mrs.  Horner, 
who  both  supposed  he  had  left  the  house,  en- 
tered the  room  together,  and  upon  seeing  him 
were  considerably  embarrassed.  Not  long  after 
this  event  Luther  Frush  Is  found  at  the  resi- 
dence of  Mrs.  Horner  in  Walbrook,  and  this  Is 
the  first  time  he  ever  had  been  under  her  roof. 
He  spent  a  week  there.  He  at  once  sent 
to  the  city  for  Mrs.  Sarah  Frush,  and  she 
went  out  every  night,  and  cared  for  him  pre- 
cisely as  she  had  regularly  done  at  his  home 
on  Madison  avenue.  This  she  did  each  night 
that  he  remained  at  Mrs.  Horner's,  returning 
every  morning  to  the  city.  The  first  whisper 
(aside  from  the  testimony  of  Miss  Dolterveich) 
that  we  hear  of  any  expressions  by  Luther 
Frush  of  unfriendly  feelings  towards  Miss 
Fannie  and  her  mother  comes  from  the  in- 
mates of  the  Horner  household.  These  ex- 
pressions are  alleged  to  have  been  spoken  by 
Luther  Frush  during  the  week  he  spent  at  the 
Homers,  and  that  was  the  week  beginning 
with  May  the  31st,  less  than  a  month  and  a 
half  before  he  died.  But  it  Is  utterly  Incompre- 
hensible how  Luther  Frush  could  have  spoken 
of  Mrs.  Frush  and  her  daughter  in  the  dispar- 
aging terms  these  Interested  witnesses  say  that 
he  used  while  he  was  depending  on  Mrs.  Sarah 
Frush  to  care  for  him  in  the  Horner  bouse 
during  each  night,  and  to  transact  much  of  his 
business  In  the  city  during  the  day.  The  senti- 
ments attributed  to  him,  alleged  to  have  been 
uttered  by  him  at  the  very  time  he  was  acting 
towards  this  sister-in-law  and  niece  in  a  way 
that  flatly  contradicted  the  Imputed  senti- 
ments, Is  a  very  strong  circumstance  to  show 
either  that  he  gave  utterance  to  no  such  state- 
ments at  all,  or,  If  he  did,  that  they  were  the 
coinage  of  others'  brains  Impressed  upon  his 
enfeebled  and  his  falling  mind.  Upon  the  ex- 
piration of  the  week  he  spent  at  the  Homers 
he  took  possession  of  a  furnished  cottage,  which 
he  leased  on  the  Pimlico  road.  This  was  early 
in  June.  Mrs.  Leas,  Mrs.  Sarah  Frush,  and 
Miss  Fannie  accompanied  him.  The  Greens 
and  the  Homers  soon  began  to  visit  him  with 
great  regularity.  It  was  apparent  that  he  was 
nearing  the  end  of  his  life.  Their  attentions 
were  in  marked  contrast  with  their  former  neg- 
lect With  the  steady  progression  of  his  dis- 
ease, and  the  corresponding  decay  of  his  phys- 
ical and  mental  powers,  the  assiduous  watch- 
fulness of  the  very  persons  who  a  few  weeks 


previously  bad  been  shunned  and  disliked  by 
him  significantly  Increased,  though  even  then 
no  one  of  them  rendered  the  menial  service 
which  Mrs.  Frush  and  Miss  Fannie  continued 
faithfully  to  perform.  George  A.  Horner  grew 
particularly  demonstrative  and  his  visits  be- 
came more  frequent.  He  was  Informed  through 
Mrs.  Leas  that  Frush  wanted  him  to  fix  up  his 
(Frush's)  affairs,  and  he  was  urged  to  go  fre- 
quently to  the  Pimlico  cottage.  When  he  vis- 
ited the  sick  man  he  would  sit  with  his  arm 
around  him,  though  the  odor  from  the  disease 
was  scarcely  endurable.  Homer,  whom  Frush 
distrusted,  whose  house  Frush  had  never  en- 
tered until  the  last  of  May,  would  get  upon  the 
bed  where  the  Invalid  was  lying,  and  would 
fondle  with  him  there,  and  rub  his  head,  and 
pat  him,  though  the  cancerous  affection  had 
attacked  his  nose,  and  though  the  bedclothing 
was  saturated  with  offensive  exudations.  His 
sister  Mrs.  Green,  whom  he  had  denounced  as 
a  "blatherskite,"  constantly  hovered  about  him; 
and  finally,  on  July  6th,  after  he  had  so  far 
deteriorated  as  to  be  no  longer  able  to  leave 
bis  bed,  Homer  was  closeted  with  him,  Miss 
Fannie  having  first  been  requested  by  Horner 
to  retire  from  the  room.  When  that  Interview 
closed  Horner  went  away  with  a  memorandum 
for  a  deed  of  trust.  Mrs.  Leas  supposed  a  will 
was  to  be  drawn,  and  she  told  Helderman  that 
a  will  was  to  be  executed  that  evening.  The 
memorandum  was  prepared  by  Homer,  and 
was  taken  by  him  to  Mr.  Donaldson,  who  was 
Mr.  Frush's  legal  adviser.  A  discussion  at 
once  arose  between  Mr.  Donaldson  and  Mr. 
Homer  as  to  the  fee  for  preparing  the  deed. 
Mr.  Donaldson  said  to  Mr.  Horner:  "I  have 
been  Mr.  Frush's  attorney  now  for  several 
years,  and  I  do  not  know  that  he  has  ever  had 
any  discussion  or  any  question  about  a  fee  with 
me,  and  you  can  Just  say  to  Mr.  Frush  that 
whatever  Is  the  proper  fee  that  I  can  arrange 
with  him  when  I  see  him."  To  this  Mr. 
Horner  replied:  "No,  Mr.  Frush  Is  not  at- 
tending to  this  business.  I  am  attending  to  It 
now.  I  am  making  these  arrangements.  I 
am  the  trustee;  and  I  want  to  know  what  you 
are  going  to  charge."  Subsequently,  the  same 
day,  Mr.  Donaldson  went  to  see  Mr.  Frush, 
and,  though  he  had  grave  misgivings  as  to 
whether  he  ought  to  prepare  the  deed,  finally 
he  did  prepare  it;  and  on  the  morning  of 
July  8th,  In  company  with  Homer  and  a  magis- 
trate, he  went  to  the  cottage  on  the  Pimlico 
road,  and  Mr.  Frush's  signature  was  appended 
to  the  paper,  and  his  acknowledgment  was  cer- 
tified by  the  justice  of  the  peace.  Just  as  Mr. 
Donaldson  left.  Dr.  Bevan  arrived.  The  doctor 
found  considerable  excitement  In  the  house- 
hold, and  he  saw  that  his  patient  was  decided- 
ly worse.  Frush  was  nervous  and  prostrated 
and  needed  an  anodyne,  which  was  then  admin 
lstered.  Dr.  Bevan  Is  emphatic  In  the  state 
ment  that,  when  he  reached  his  patient's  bed- 
side that  evening,  Frush  was  not  mentally  ca- 
pable of  transacting  business,  and  this  was 
certainly  within  30  minutes  after  the  deed  had 
been  signed.    We  allude  to  this  testimony  of 
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the  physician  at  this  point,  not  for  the  purpose 
of  discussing  now  the  first  of  the  two  hy- 
potheses before  alluded  to,  but  merely  as  re- 
flecting upon  the  question  of  undue  influence. 
A  man  In  the  mental  condition  in  which  the 
doctor  found  Frush  that  evening  must  have 
been  shortly  anterior  thereto  an  easy  subject 
for  the  persistent  and  unduly  importunate  to 
influence  and  control,  If  he  were  not,  In  fact, 
so  far  deprived  of  his  mental  faculties  as  to 
be  wholly  Incapable  of  making  a  valid  deed  or 
contract  at  all. 

We  have  stated  the  substance  of  the  con- 
tents of  the  deed,  and  we  have  said  that 
every  provision  of  it,  except  the  gift  to  Mrs. 
Leas  and  the  small  gift  to  Mrs.  Frush,  was 
directly  the  opposite  of  what  he  had  long 
before  declared  he  intended  to  make.  Not 
only  is  this  so,  as  we  have  already  suggest- 
ed, but  the  very  persons  he  disliked  the 
most  were  made  the  chief  beneficiaries,  and 
the  one  person  for  whom  he  entertained  the 
warmest  regard  was  practically  Ignored. 
The  results  accomplished  by  the  deed  are 
widely  divergent  from  the  course  which 
would  ordinarily  and  naturally  have  been 
looked  for.  The  instincts  of  a  just  man  and 
the  promptings  of  a  grateful  one  towards 
those  who  had  so  faithfully  taken  care  of 
him  were  stifled  or  suppressed,  though,  had 
his  mind  been  uninfluenced,  he  would,  In 
obedience  to  the  most  natural  of  Impulses, 
have  been  fully  sensible  of  them.  The  ob- 
viously designing  demeanor  of  Horner,  and 
his  selection  as  trustee,  though  the  grantor 
had  in  health  expressed  a  lack  of  confidence 
In  his  business  capacity,  and  the  evident 
effort  of  some  of  the  beneficiaries  to  culti- 
vate in  his  last  sickness  an  aged  relative 
who,  when  In  health,  they  either  never  rec- 
ognized or  else  studiously  neglected,  and 
who,  had  he  been  pecuniarily  destitute,  they 
most  probably  never  would  have  noticed, 
and  certainly  never  would  have  courted,  are 
all  circumstances  that  proclaim  the  pres- 
ence and  denote  the  sway  of  an  influence 
sufficient  to  warp,  and  eventually  to  over- 
throw, a  settled  purpose,  though  the  act  done 
to  change  that  purpose  be  surrounded  by  the 
outward  semblances  of  deliberation.  So 
strikingly  are  such  circumstances  at  variance 
with  the  ordinary  conduct  of  men,  and  so 
conclusively  are  they  indicative  of  the  in- 
tervention of  an  agency  superior  to  a  gran- 
tor's volition,  especially  when  he  is  on  the 
verge  of  the  grave,  that  generally  they  call 
for  the  assignment  of  a  motive  sufficiently 
cogent  to  justify  the  doing  of  the  act  com- 
plained of,  or  the  act  itself,  standing  with- 
out explanation,  Is  tainted  with  the  gravest 
suspicion,  If  nothing  worse.  It  is  not  sur- 
prising, then,  to  find  the  contesting  bene- 
ficiaries attributing  to  Luther  Frush  some 
motive  for  making  the  dispositions  which 
the  deed  contains.  But  the  alleged  motives, 
such  as  they  are,  have  been  proved  only  by 
Interested  witnesses,  and  were  brought  to 
Ught  under  conditions  that  confirm  the  con- 


clusion that  no  motives  of  his,  or  having  an 
origin  in  his  own  mind,  ever  influenced 
Frush  at  all. 

Generally  speaking,  a  man  may  dispose  as 
he  pleases  of  that  which  is  his  own,  and 
he  is  under  no  obligation  to  assign  a  reason 
for  his  conduct.  When  it  is  assumed  or 
conceded  that  he  has  made  a  disposition 
that  he  Intended  to  make,  It  must  also  be 
assumed  or  conceded  that  there  were  voli- 
tion and  intelligence  in  the  act  that  was 
done.  And  when  there  Is  volition,  and  when 
there  is  Intelligence,  it  is  wholly  immaterial 
as  to  what  motive  prompted  or  Induced  the 
act.  When,  however,  a  reason  Is  assigned 
for  the  doing  of  an  act,  which  act,  standing 
alone,  Is  so  flagrantly  unjust  as  of  Itself  to 
suggest  a  suspicion  that  it  was  either  not 
voluntary,  or  else  that  it  was  not  the  emana- 
tion of  a  capable  mind,  then  the  truth  or  the 
existence  of  that  reason  Is  essentially  open 
to  examination  upon  an  Inquiry  as  to  the 
freedom  or  intelligence  with  which  the  act, 
asserted  to  have  proceeded  from  that  rea- 
son, was  done,  and  the  solution  of  the  in- 
quiry may  largely  depend  upon  the  ultimate 
result  reached  upon  the  examination  of  the 
truth  or  the  existence  of  the  reason  or  the 
motive  assigned  for  the  performance  of  the 
act  Itself.  We  are  now  brought  to  a  con- 
sideration of  the  reasons  advanced  for  the 
disinheriting  of  Miss  Fannie. 

Within  a  day  or  two  after  the  deed  had 
been  executed  it  was  suggested  by  Mr.  Rob- 
ert Green,  the  father-in-law  of  Mr.  Horner, 
the  trustee,  that  It  would  be  advisable  to 
have  witnesses  go  out  and  ascertain  the  in- 
tentions of  Mr.  Frush  as  expressed  In  the 
deed,  so  as  to  be  able  to  testify  thereto  in 
the  event  that  the  deed  were  assailed.  Mr. 
Horner  then  conferred  with  his  counsel,  who 
advised  him  to  the  same  effect  Accordingly, 
Mr.  Horner  took  three  witnesses  to  the  Plm- 
Uco  cottage  on  Thursday,  July  11th,  but  the 
physician  peremptorily  prohibited  them  from 
entering  the  sick  room.  On  Friday  morn- 
ing, the  12th,  they  returned,  and,  after  Mr. 
Horner  had  first  gone  in  the  room  and  re- 
mained for  10  minutes  with  the  sick  man, 
the  witnesses  were  ushered  in.  Mrs.  Leas 
was  there  before  the  witnesses  entered,  and 
while  she  was  there  this  is  what  took  place: 
"Mr.  Horner  said  to  my  brother,  'Uncle  Lu- 
ther, I  think  Aunt  Lizzie  [that  is,  Mrs.  Leas} 
and  I  have  got  ourselves  In  trouble.'  He 
said,  They  accuse  us  of  making  your  deed. 
Would  you  mind,  if  1  bring  some  of  my 
friends  in,  of  telling  them  that  we  did  not- 
telling  them  you  made  it  yourself?*  He 
said,  'None;  not  in  the  least'  So  Mr.  Hor- 
ner then  went  out  and  brought  these  gen- 
tlemen In."  Mr.  Frush  was  propped  In  bed 
with  pillows.  The  trained  nurses  were  not 
present  What  took  place  will  be  stated  In 
the  language  of  one  of  the  three  witnesses. 
Mr.  Manahan  thus  describes  the  unusual 
scene:  "Well,  I  went  in  with  Mr.  George 
Horner.    He  said,  'Uncle  Luther,  this  Is  Mr. 
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Manahan;  you  met  him  at  my  house.'  He 
said,  'Yes;  T  remember  meeting  some  one 
out  there,  but  I  don't  exactly  remember 
him;'  and  then  Mr.  Frush  said,  1  hare  In- 
quired as  to  Mr.  Horner's  honesty  and  ver- 
acity, and  I  am  satisfied.'  Mrs.  Leas  asked 
him  if  she  had  Influenced  him,  and  he  said, 
'No.'  George  Horner  asked  him  if  he.  or 
any  one  else,  had  influenced  him,  and  he 
said,  'No;'  and  he  added,  looking  at  George 
Horner,  that  'If  I  had  listened  to  you  I  would 
have  done  more  for  Fannie';  and  then  Mr. 
George  Horner  asked  him  if  he  or  any  one 
else  of  the  family  had  asked  him  to  make 
a  will  or  a  deed  of  trust,  and  he  said,  'No.' 
He  said,  1  made  the  deed  myself;  knew 
what  was  In  it  when  I  signed  it;'  and  then 
he  added  that  some  one  had  said  that  his 
sister  had  influenced  him,  but  he  said  there 
was  nothing  that  could  Influence  him,  or 
anybody  that  could  Influence  him  at  all,  and 
that  the  only  thing  that  could  influence  him 
was  sickness;  and  then  he  was  asked  the 
question  why  he  did  not  leave  more  to  Fan- 
nie, and  he  said  that  she  was  not  affection- 
ate and  congenial,  and  never  had  been  from 
a  child,  and  everything  he  did  never  seemed 
to  please  her.  He  said  that  he  only  made 
one  request  of  her.  She  wanted  to  go  to 
some  other  city,  Philadelphia  or  New  York, 
and  he  bad  told  her  no,  but  she  could  do 
as  she  pleased;  that  some'  day  she  would 
regret  it,  and  she  said  she  didn't  want  his 
money;  and  then  he  was  asked  the  question 
if  he  had  ever  ordered  Fannie  to  leave  the 
house,  and  he  said,  'Yes;  lots  of  times;'  and 
he  was  then  asked  If  that  had  occurred  with- 
in the  last  two  years,  and  he  said,  'Yes;  lots 
of  times.'  Mrs.  Frush  came  into  the  room 
during  part  of  the  conversation,  and  Mr. 
Frush  he  noticed  her  when  she  came  in,  and 
he  kept  looking  at  her  all  the  time,  during 
the  time  she  was  in  there;  that  is,  he  fol- 
lowed her  with  his  eyes."  The  witness  was 
then  asked,  "Who  asked  the  questions  of 
Mr.  Frush?"  and  the  witness  replied,  "Mr. 
George  A.  Horner."  Upon  cross-examina- 
tion the  same  witness  was  asked,  "Did  Mr. 
George  Horner  during  this  interview  say 
anything  to  Mrs.  Frush?"  and  he  replied, 
"Well,  he  asked  her—  He  told  her  that  she 
hadn't  any  right  In  the  room.  No;  he  said, 
'No  one  asked  you  to  come  In  here.'  He 
said,  'Please  retire.' "  The  two  other  wit- 
nesses go  over  about  the  same  narrative. 
Here,  then,  we  have,  within  24  hours  before 
Mr.  Frush  died,  this  remarkable  spectacle: 
A  man  on  the  brink  of  the  grave,  dying  from 
a  disease  that  seriously  impaired  his  mental 
faculties,  sensibly  under  the  influence  of  opi- 
ates administered  to  allay  his  physical  suffer- 
ings, undergoing,  at  the  hands  of  a  person 
in  whose  Integrity  he  had  publicly  declared 
he  had  no  confidence,  a  cross-examination  as 
to  his  reasons  and  motives  for  doing,  four 
days  before,  an  act  which,  if  unexplained, 
was,  to  say  the  least  of  it,  in  itself  exceed- 
ingly suspicious.    After  the  secret  Interview 


lasting  10  minutes,  during  a  greater  part  of 
which  Mrs.  Leas  was  not  present,  the  very 
first  words  he  uttered  when  the  witnesses 
were  brought  before  him,  and  that  were  not 
in  response  to  some  question  or  suggestion, 
were  a  certification  to  Horner's  integrity. 
When  did  he  make  the  investigation  about 
Mr.  Horner's  honesty  and  veracity,  and  from 
whom  did  he  learn  that  he  had  all  along  be- 
fore been  In  error  respecting  Mr.  Horner? 
No  line  or  sentence  in  the  record  furnishes 
an  answer.  Why  did  he  follow  Mrs.  Frush 
with  his  eyes  when  she  entered  the  room? 
And  why  did  George  A.  Horner  request  her 
to  retire?  Was  Luther  Frush  then  conscious 
that  he  had  been  drilled  to  say  things  about 
his  niece  that  were  not  true,  and  was  that 
look  towards  that  niece's  mother  a  lingering 
but  silent  and  helpless  protest  against  the 
words  his  tongue  was  unwillingly  uttering? 
Was  George  Horner,  when  he  requested  Mrs. 
Frush  to  leave  the  room,  apprehensive  that 
her  presence  would  rekindle  sufficient  In- 
telligence or  Independence  in  the  dying  man 
to  change  this  plan  of  vindication  into  proof 
that  would  crush  the  deed  to  atoms?  Who 
can  tell?  But  if  the  witnesses  were  sum- 
moned to  ascertain  whether  the  deed  was 
the  result  of  Luther  Frush's  own  free  will 
and  intelligence,  and  If  Horner  knew  that 
there  had  been  no  undue  influence  exerted, 
and  believed  that  the  grantor  was  In  the  full 
possession  of  his  mental  faculties,  what  pos- 
sible reason  could  he  have  had  for  wishing 
to  exclude  Mrs.  Frush  from  the  room?  Her 
presence  could  not  have  varied  the  truth. 
Not  a  question  was  put  to  him  to  test  wheth- 
er he  knew  what  the  contents  of  the  deed 
really  were.  Such  a  course  seems  to  have 
been  studiously  avoided.  If  it  was  designed 
to  establish  by  these  witnesses  that  Mr. 
Frush  knew  what  he  had  done,  what  better 
or  more  satisfactory  way  of  showing  this 
than  to  have  requested  him  to  repeat  the 
dispositions  which  the  deed  had  made?  The 
deed  had  previously  been  placed  on  record, 
and  its  contents  were  not  a  secret,  and  there 
would,  therefore,  have  been  no  impropriety 
In  their  be'ng  stated.  Was  the  expedient 
left  untried  because  It  was  known  that  it 
would  fail? 

The  chief  purpose  of  the  gathering  seems 
to  have  been  to  procure  from  Luther  Frush 
his  reasons  for  ignoring  Miss  Fannie.  If 
she  had  had  no  claims  to  be  an  object  of  her 
uncle's  bounty,  or  if  there  had  been  no  rea- 
son to  make  it  probable  that  her  uncle  would 
provide  for  her  in  the  final  disposition  of  his 
property,  there  was  obviously  no  necessity 
for  extorting  from  him,  while  the  shadows  of 
death  were  gathering  around  him,  motives 
for  the  doing  of  an  act  that  was  a  natural 
act  for  him  to  do.  And  just  here  the  anxiety 
of  Mr.  Horner  to  bolster  up  the  deed  over- 
reached his  discretion,  and  the  dying  man 
gave  motives  for  his  conduct  that  are  fabri- 
cations and  not  facts.  Where  an  act  unjust 
in  itself,  unexpected  when  the  whole  past 
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conduct  of  the  person  doing  It  is  considered, 
and  utterly  at  variance  with  his  asserted  in- 
tentions consistently  expressed,  needs,  in  or- 
der to  be  upheld  as  free  and  voluntary,  an 
explanation  of  the  motives  that  induced  its 
performance,  if  the  motives  assigned  are  in 
reality  untrue,  and  there  Is  no  pretense  that 
there  are  any  others,  the  conclusion  Is  irre- 
sistible that  the  act  is  a  mere  mechanical 
and  not  an  intelligent  act  at  all.  If  Miss 
Fannie  was  cut  off  for  the  reasons  assigned 
by  Mr.  Frush  in  the  presence  of  the  three 
witnesses,  and  those  reasons  were  not  real, 
existing  reasons,  then  she  was  cut  off  for  no 
reason,  and  an  Intelligent  agent  cannot  act 
without  some  reason. 

It  must  be  borne  in  mind  that  there  Is  no 
pretense  that  Mr.  Frush  believed,  upon  evi- 
dence of  any  kind,  the  existence  of  these  rea- 
sons as  facts,  though  they  were  not  facts. 
Such  belief  could  exist  as  the  result  of  de- 
ception. As  given  by  "him  through  these 
three  witnesses,  they  are  stated  as  facts 
within  his  personal  knowledge;  and  if,  in  re- 
ality, they  are  untrue,  we  have  a  case  where 
a  man  in  failing  physical  strength  and  with 
Impaired  mental  powers  suddenly .  reverses 
the  purposes  of,  his  life,  and  assigns  as  an 
explanation  for  his  conduct,  when  those  who 
have  become  his  chief  beneficiaries  seek  to 
uphold  his  act  by  his  own  words,  motives 
that  he  knows,  if  he  is  conscious  at  all,  are 
utterly  and  entirely  false;  and,  In  the  face 
of  such  a  condition,  a  court  of  equity  is  asked 
to  say  that  such  an  act  Is  voluntary  and  in- 
telligent 

He  gave  three  reasons  for  disinheriting 
Miss  Fannie,  and  these  were— First,  that  she 
was  not  affectionate  and  congenial,  and  nev- 
er had  been;  second,  that  she  had  gone  to 
Philadelphia  or  New  York  on  one  occasion 
against  his  wishes;  and,  third,  that  she  had 
said  she  did  not  want  his  money.  And  then 
he  added,  In  response  to  one  of  Mr.  Horner's 
questions,  that  he  had  often  ordered  her  to 
leave  the  house.  There  Is  another  reason, 
given  through  Mrs.  Leas,  and  it  is  this:  that 
Miss  Fannie  had  asked  her  uncle  for  a  pi- 
ano. The  first  of  these  reasons  is  utterly 
without  foundation  in  fact  Apart  from  the 
interested  witnesses,  there  is  not  a  human 
being  who  has  testified  that  Mr.  Frush  ever 
dreamed  that  his  niece  was  not  affectionate 
towards  him.  She  was  as  dutiful  as  a  child. 
She  washed  his  false  teeth  every  morning, 
washed  his'  face,  helped  to  dress  him,  and 
frequently  during  the  day  cleansed  his  can- 
cerous nose  with  a  quill,  and  this  she  did 
continuously  until  and  including  the  day  the 
deed  was  made.  She  denies  that  she  went 
to  New  York  or  Philadelphia  against  his 
wishes,  and  she  emphatically  denounces  as 
false  the  statements  that  she  said  she  did 
not  want  his  money.  It  Is  a  little  singular 
that  the  sole  act  of  alleged  disobedience  was 
so  vaguely  stated.  If  the  Incident  had  ever 
occurred,  and  had  made  an  impression  on 
Frush  sufficiently  strong  to  be  a  reason  for 


disinheriting  her,  he  would  surely  have  re- 
membered enough  of  the  details  to  recollect 
the  name  of  the  city  to  which  she  had  gone 
against  his  will.  We  have  said  that  many 
witnesses  have  given  evidence  that  be  spoke 
words  of  praise  respecting  her,  and  that  he 
expressed  his  intention  to  provide  for  her. 
Some  of  these  statements  were  long  after  the 
alleged  happening  of  the  events  which  on  his 
deathbed  he  assigned  as  the  motives  for  cut- 
ting her  off  entirely.  Can  it  be  possible  that 
this  man  permitted  this  young  woman  to 
render  him  the  services  above  but  imper- 
fectly Indicated,  if  he  had  in  fact  repeatedly, 
within  two  years  before  his  death,  order- 
ed her  to  leave  his  house?  The  reasons 
given  by  him.  on  the  12th  of  July  to  account 
for  the  results  of  the  deed  made  on  the  8th 
are  false  In  fact  and  utterly  trivial.  The  one 
to  which  Mrs.  Leas  has  testified  Is  no  less 
puerile.  That  Frush  should  cut  his  niece  off 
because  she  had  asked  him  to  give  her  a 
piano,  and  then,  in  the  very  instrument  by 
which  she  was  cut  off,  that  he  should  give 
her  that  same  piano,  is  simply  preposterous. 
But  the  reasons  given  by  Mr.  Horner  to  Mr. 
Donaldson  on  the  8th  of  July  as  those  which 
Mr.  Frush  had  assigned  for  disinheriting 
Miss  Fannie  are  utterly  at  variance  with 
those  which  the  witnesses  say  that  Frush 
stated  in  their  hearing  on  the  12th.  Mr.  Don- 
aldson testified  that  when  he  took  the  origi- 
nal memorandum  from  Mr.  Horner's  hands. 
and  saw  that  the  piano  was  left  to  Miss  Fan- 
nie, "I  said  to  him,  This  is  strange;'  and  hi> 
'said,  'Well,  Mr.  Frush  says  she  has  been 
trying  to  buy  his  piano  from  him,  and  had 
been  after  him  for  his  money,'  etc.,  'and  that 
Is  the  reason  he  has  treated  her  in  this 
way.'  "  Why  she  should  want  to  buy  his  pi- 
ano from  him  at  the  same  time  she  was  im- 
portuning him  to  give  it  to  her,  and  why  she 
should  be  "after  him  for  his  money"  at  the 
very  moment  she  declared  she  did  not  want 
his  money,  has  not  been  and  cannot  be  ex- 
plained. If  he  believed  these  conflicting  and 
these  driveling  reasons  that  he  assigned  to  be 
true,  be  was  manifestly  laboring  under  pal- 
pable delusions.  If  be  did  not  believe  them 
to  be  true,  then  he  assigned  as  reasons  for 
his  act  tilings  that  did  not  exist  and  which 
from  their  contradictory  character  could  not 
possibly  exist  and  he  consequently  had  no 
reasons  at  all.  His  act  without  reasons,  was 
either  irrational,  or  the  result  of  an  Influence 
which  he  was  too  weak  mentally  to  resist 

As  soon  as  the  deed  of  trust  had  been  exe- 
cuted and  placed  on  record  a  marked  change 
in  the  household  followed.  Mrs.  Sarah  Frush 
was  supplanted  by  professional  nurses,  who 
were  employed  to  do  what  neither  Mrs. 
Green  nor  Mrs.  Horner  would  or  did  do,  but 
what  Mrs.  Frush  and  Miss  Fannie  had  for 
months  most  faithfully  performed.  Mrs. 
Frush  no  longer  directed  the  domestic  af- 
fairs, but  the  successful  masters  of  the  dy- 
ing man  assumed  and  asserted  control.  Up 
to  the  time  the  deed  was  executed  neither 
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Mr.  nor  Mrs.  Horner  nor  Mrs.  Green  remain- 
ed over  night  at  Frush's  bouse.  After  the 
deed  had  been  signed  some  one  of  them,  or 
some  one  of  Mrs.  Green's  children,  was  al- 
ways present.  "They  never  left  nun  alone 
after  that,"  says  the  colored  servant  whom 
the  appellees  produced  as  a  witness.  They 
evidently  believed  that  a  deed  of  trust  could 
not  be  successfully  assailed,  and  melr  whole 
demeanor  indicated  that  they  felt  secure  un- 
til the  suggestion  that  the  three  witnesses 
ought  to  be  assembled  was  made.  When 
these  witnesses  did  appear,  the  day  before 
his  death,  Mrs.  Green  tells  us  In  her  testl 
mony  that  Mrs.  Frush  put  this  question  to 
them,  "Gentlemen,  are  you  going  to  swear 
the  rights  away  of  a  poor  orphan  girl?"  and 
that  she  (Mrs.  Green),  addressing  Mrs.  Frush. 
said,  "Haman,  stand  back!  stand  back!  You 
have  made  a  gallows  to  hang  me  and  my 
children  on,  and  you  have  got  your  head  now 
in  a  halter."  Obviously,  that  halter  was  the 
deed  of  trust,  and  Mrs.  Green  gloated  over 
what  It  had  accomplished.  She  evidently  as- 
sumed that  the  devotion  and  attention  shown 
by  Mrs.  Frush  and  Miss  Fannie  to  Luther 
Frush  during  all  his  sickness,  and  up  to  the 
time  the  trained  nurses  were  employed,  had 
sprung  from  a  sordid  hope  of  gain;  and  when 
the  deed  had  been  procured,  and  was,  as  Mrs. 
Green  supposed,  impregnable,  she  charged 
her  sister-in-law,  in  the  presence  of  stran- 
gers, with  having  built  a  gallows  on  which 
to  hang  Mrs.  Green  and  her  children,— with 
having  striven  to  get  his  estate,— and'  she  ex- 
ultlngly  declared  that  Mrs.  Frush's  own  head 
was  then  In  the  halter.  If  Mrs.  Green  meant 
that  Mrs.  Frush  had  resorted  to  sinister 
means  with  a  view  to  deprive  Mrs.  Green  or 
Mrs.  Green's  children  of  a  share  of  Luther 
Frush's  estate,  she  essentially  Implied  that 
she  herself  had  foiled  her  sister-in-law,  and 
had  successfully  availed  of  equally  question- 
able methods  to  deprive  Mrs.  Frush  and  Miss 
Fannie  of  any  share  of  that  same  estate.  But, 
if  there  could  be  a  doubt  on  this  subject  of 
undue  influence,  Mrs.  Leas  set  It  all  at  rest  in 
two  Interviews  with  Mrs.  Classen.  In  the 
first,  which  took  place  on  July  12th,  the  day 
before  Frush  died,  Mrs.  Leas  told  Mrs.  Clas- 
sen "they  were  going  to  have  three  or  four 
gentlemen  there  to  bring  It  In  that  Mr.  Horn- 
er hadn't  persuaded  Mr.  Frush  to  do  those 
things";  and  on  the  16th  or  17th  of  the  same 
month,  and  three  or  four  days  after  Frush 
had  died,  Mrs.  Leas  told  the  same  witness 
"about  they  had  got  exactly  what  they  want- 
ed; that  Miss  Fannie  was  not  to  have  any- 
thing but  the  piano,— her  having  nothing  else 
bat  the  piano." 

We  come,  now,  to  the  question  of  mental 
capacity.  To  render  a  deed  or  a  will  Invalid 
because  of  the  want  of  sufficient  capacity  to 
execute  it,  It  is  not  necessary  that  the  gran- 
tor or  the  testator  should  be  insane.  Where 
he  fully  understands  the  nature  of  the  busi- 
ness In  which  he  is  engaged,  and  has  suffi- 
cient capacity  to  make  a  disposition  of  his 


estate,  with  judgment  and  understanding  in 
reference  to  the  amount  and  situation  of  his 
property  and  the  relative  claims  of  the  dif- 
ferent persons  who  ought  to  be  the  objects 
of  his  bounty,  ho  Is  treated  as  being  possess- 
ed of  a  testamentary  capacity.  Davis  v.  Cal- 
vert, 6  Gill  &  J.  302.  While  this  is  the  gen- 
eral rule,  each  case  must  In  a  great  degree 
depend  upon  its  own  peculiar  facts  and  cir- 
cumstances. McElwee  v.  Ferguson,  43  Md. 
484.  The  testimony  of  the  attending  physi- 
cian Is  unequivocal  and  explicit  that  Frush 
was  on  July  8th  utterly  Incapable  of  mak- 
ing a  valid  deed  or  contract  Dr.  Bevan  was 
familiar  with  the  man's  physical  condition, 
and  he  knew  that  It  had  seriously  Impaired 
his  mind.  Such  testimony,  from  such  a 
source,  is  worth  vastly  more  than  that  of  the 
three  witnesses  who  saw  him  the  day  be- 
fore his  death,  and  who  were  total  strangers 
to  him;  and  it  outweighs  the  opinions  of 
Brunt,  and  the  magistrate,  and  the  other  four 
witnesses,  who  had  stated  that  Frush  was 
mentally  competent  to  do  what  he  did.  Dr. 
Crlm,  who  attended  Frush  before  Dr.  Bevan 
was  called  in,  gives  like  testimony  to  that  of 
Dr.  Bevan,  though  covering  a  different  pe- 
riod of  time.  And  then,  Dr.  Morris,  the 
president  of  the  board  of  the  state  lunacy 
commission;  Dr.  Hill,  the  physician  in 
charge  of  Mt.  Hope  Insane  Asylum;  and  Dr. 
Smart,  physician  at  the  state  Institution  for 
the  feeble  minded,— all  concur,  after  reading 
the  testimony  of  the  attending  physician  and 
the  other  witnesses  adduced  by  the  plain- 
tiffs, in  saying  that  Luther  Frush  was  not 
possessed,  when  he  made  the  deed,  of  suffi- 
cient mental  capacity  to  make  a  valid  deed 
or  contract;  and  both  Dr.  Morris  and  Dr. 
Hill,  when  recalled,  after  all  the  testimony 
on  both  sides  had  been  delivered,  and  after 
having  read  it  all,  reiterated  the  opinions  ex- 
pressed in  the  first  place.  Dr.  Rush,  an  ex- 
pert called  by  the  defendants,  gave  the  opin- 
ion that  Frush  was  competent,  though  he  ad- 
mits that,  if  Frush  was  possessed  of  de- 
lusions respecting  his  niece,  he  was  not  com- 
petent to  make  an  intelligent  disposition  of 
his  property  as  respects  her;  and  he  fur- 
ther admits,  in  answer  to  the  eighty-sixth 
cross  interrogatory  propounded  to  him,  that 
he  had  expressed  the  opinion  that  insane  peo- 
ple are  competent  to  make  wills. 

It  is  a  noticeable  fact  that  the  trained 
nurses  who  had  been  employed  to  take  the 
place  of  Mrs.  Sarah  Frush  were  not  called 
by  the  defendants  to  testify  to  Frush's  men- 
tal capacity,  though  casual  acquaintances 
who  had  met  him  but  a  few  times  in  the 
last  weeks  of  his  life,  and  who  had  never 
known  him  before,  were  placed  upon  the 
witness  stand  in  behalf  of  these  same  de- 
fendants. 

There  is  one  witness,  and  but  one,  outside 
of  the  Green  and  Horner  families  and  their 
servants  and  Mrs.  Leas,  who  undertakes  to 
give  any  evidence  touching  Frush's  alleged 
declarations  In  regard  to  Miss  Fannie,  and 
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that  witness  Is  Miss  Doltervelch,  one  of  the 
defendants.  We  feel  constrained  to  place 
reliance  upon  the  great  preponderance  of  evi- 
dence that  Is  in  conflict  with  that  of  Miss  Dol- 
tervelch. It  seems  most  singular  that  Frush 
should  have  made  the  declarations  that  this 
young  lady  rehearses— evidently  of  great  hos- 
tility—to Miss  Fannie  at  the  very  time  his 
conduct  towards  her  and  his  treatment  of 
his  niece  were  the  very  opposite  of  that 
which  would  have  been  natural  had  he  en- 
tertained the  sentiments  imputed  to  him. 

We  have  wholly  rejected  the  testimony  of 
George  Horner,  the  trustee,  given  in  answer 
to  the  general  interrogatory.  Mr.  Horner 
was  placed  upon  the  witness  stand  by  the 
plaintiffs  under  a  subpoena  duces  tecum  re- 
quiring him  to  produce  a  certain  paper  show- 
ing the  amount  and  details  of  the  property 
which  had  gone  into  his  possession  as  trus- 
tee. He  was  asked  whether  he  had  the  pa- 
per, and,  upon  his  replying  in  the  affirma- 
tive, the  paper  was  produced  and  filed.  The 
plaintiffs  then  dismissed  him,  without  ask- 
ing a  single  question  pertaining  to  the  merits 
of  the  case.  The  defendants'  solicitors  then 
stated  that  they  had  no  cross-Interrogatories 
to  propound,  but  they  requested  the  exam- 
iner to  put  the  general  interrogatory  pre- 
scribed by  Equity  Rule  No.  38.  This  was  done, 
and  Mr.  Horner  proceeded,  against  the  pro- 
test of  the  plaintiffs'  solicitors,  to  give  a  cir- 
cumstantial and  detailed  account  of  his  ac- 
quaintance with  Frush,  and  his  Interviews 
with  him,  and  to  testify,  from  written  mem- 
oranda, fully  and  at  large  to  the  whole 
merits  of  the  controversy.  Fourteen  and  a 
half  pages  of  the  record  are  taken  up  with 
this  one  answer.  Horner,  being  a  party  to 
the  deed,  was  not  a  competent  witness  upon 
his  own  offer  or  upon  the  call  of  his  co-de- 
fendants. We  do  not  understand  that  it  was 
the  object  of  Rule  39  to  supersede  all  oth- 
er rules  respecting  the  admissibility  of  evi- 
dence, and  the  regular,  orderly  method  of  its 
introduction.  Nor  was  It  ever  Intended  by 
the  rule  to  throw  wide  open  the  door  for 
bringing  In  irrelevant  and  Incompetent  testi- 
mony not  germane  to  the  subject  about 
which  the  witness  had  been  interrogated,  nor 
to  make  competent  an  Incompetent  witness. 
If  such  is  the  effect  of  the  rule,— if  it  permits 
anything  and  everything  a  witness  may  him- 
self judge  to  be  relevant  and  material  to  be 
put  on  the  record,— It  places  In  the  power  of 
a  hostile  witness  the  ability  to  spring  a  sur- 
prise upon  the  party  forced  to  call  him  for 
a  mere  formal  matter  of  proof.  Especially 
would  this  be  the  case  when  the  witness  is 
an  Incompetent  one,  under  the  law,  to  give 
any  testimony  upon  bis  own  offer.  It  was 
said  In  Blunt  v.  Strong,  60  Ala.  576:  "To 
such  interrogatory  no  answer  should  be  al- 
lowed of  matter  that  is  not  germane  to  the 
subject  of  some  special  Inquiry,  and  In  a 
measure  the  complement  of  testimony  pre- 
viously given.  To  allow  otherwise  would  be 
tit  permit  interrogatories  to  become  a  delu- 


sion and  a  snare."     The  answer  of  Horner 
ought  to  have  been  suppressed.  - 

For  the  reasons  we  have  given,  we  think 
the  learned  judge  of  the  court  below  was  in 
error  in  dismissing  the  bill  of  complaint; 
and  because,  in  our  opinion,  the  deed  of  trust 
of  July  8th  was  procured  by  the  exercise  of 
undue  influence,  and  was  executed  at  a  time 
that  Luther  M.  Frush  was  not  mentally  ca- 
pable of  making  a  valid  deed  or  contract, 
the  decree  appealed  from  will  be  reversed, 
and  the  cause  will  be  remanded,  that  a  new 
decree  may  be  signed  annulling  and  setting 
aside  the  deed  assailed  In  these  proceedings. 
Decree  reversed,  and  cause  remanded,  the  costs 
above  and  below  to  be  paid  out  of  the  estate 
of  Luther  M.  Frush. 


(87  Md.  273) 

SLINGLUFF  et  al.  v.  JOHNS  et  al. 
(Court  of   Appeals   of    Maryland.      March   3, 
1898.) 
Wilis— Construction — Dbsiohatiom  or  BENE- 
FICIARIES. 

1.  Testator  provided  that,  if  his  daughters 
died  without  issue,  the  portion  devised  for  their 
benefit  "should,  at  their  death,  revert  to  my 
children  who  may  survive,  or  to  the  descend- 
ants of  their  children,  and  be  equally  divided 
between  them."  Both  daughters  died  without 
issue,  leaving  brothers  and  children  of  a  deceas- 
ed brother.  The  entire  will  manifested  an  in- 
tent to  establish  absolute. equality  of  distribu- 
tion among  testator's  descendants.  Held,  that 
while,  in  the  absence  of  the  words  "or  to  the 
descendants  of  their  children,"  etc.,  the  chil- 
dren of  the  deceased  brother  could  not  take, 
Buch  words  could  not,  in  view  of  testator's  in- 
tent, be  rejected  as  meaningless,  and  the  court 
would  construe  "or"  in  said  clause  as  "and," 
and  "their"  as  "my,"  and  consequently  the  de- 
ceased brother's  children  would  share  in  the 
estate  with  the  surviving  brothers. 

2.  Such  children  would  take  not  per  capita, 
but  only  what  their  father  would  have  taken 
had  he  survived  the  daughters. 

Appeal  from  circuit  court  of  Baltimore  city. 

Bill  by  James  Carroll  Johns  and  others 
against  Ann  Montgomery  Slingluff  and  others. 
From  a  decree  for  complainants,  defendants 
appeal.     Reversed. 

Argued  before  McSHERRY,  0.  J,  and  BRY-" 
AN,  BRISCOE,  FOWLER,  PAGE,  ROBERTS, 
BOYD,  and  PEARCE,  JJ. 

Fielder  a  Slingluff  and  Schmucker  &  White- 
lock,  for  appellants.  Wm.  F.  Porter,  for  ap- 
pellees. 

PEARCE,  J.  This  suit  was  Instituted  to 
procure  a  construction  of  the  following  clause 
in  the  will  of  the  late  Rev.  Dr.  Henry  V.  D. 
Johns:  "Aware  of  the  liability  to  loss  of  their 
patrimonial  estates  by  females  through  Inju- 
dicious marriages  or  mismanagement,  I  here- 
by appoint  my  two  eldest  sons  to  act  as  trus- 
tees of  that  portion  of  my  estate  which  I  have 
devised  to  my  two  daughters.  This  property 
I  hereby  intrust  to  my  two  eldest  sons,  •  •  • 
to  be  sacredly  kept  and  safely  invested  for  the 
sole  and  exclusive  use  of  my  two  daughters, 
Fidelia  and  Lavinla,  and  for  their  children.  If 
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they  marry,  and  bare  descendants.  If  they 
shouid  not  marry,  or  marry,  and  die  without 
child  or  children,  my  will  Is  that  this  portion 
of  my  estate  hereby  Intrusted  to  my  sons  'or 
the  benefit  of  their  sisters  should,  at  their  death, 
revert  to  my  children  who  may  survive,  or  to 
the  descendants  of  their  children,  and  be  equal- 
ly divided  between  them."  The  testator  died 
In  1859,  leaving  six  children  surviving  him, 
namely,  Dr.  Montgomery  Johns,  Henry  V.  D. 
Johns,'  James  Carroll  Johns,  and  Dr.  John 
Kensey  Johns,  and  two  daughters,  Fidelia  K. 
Johns  and  Lavlnla  M.  Johns.  Dr.  Montgom- 
ery Johns  died  in  1871,  leaving  children  still 
surviving.  Fidelia  married,  and  died  many 
years  ago,  leaving  no  Issue;  and  Lavlnla  died 
In  October,  1896,  unmarried,  and  without  Is- 
sue. Henry,  James,  and  John  were  all  liv- 
ing at  Lavinla's  death,  and  the  question  is 
whether  Lavinla's  share  now  goes  exclusively 
to  the  three  children  of  testator  surviving  at 
her  death,  or  whether  the  children  of  Mont- 
gomery, the  deceased  son,  take  what  would 
have  been  his  share  had  he  survived  Lavinia. 
The  circuit  court  of  Baltimore  city  held  that 
the  children  of  Montgomery  are  not  entitled 
to  take  his  share,  and  from  that  decision  this 
appeal  Is  taken. 

In  reaching  this  conclusion,  exclusive  con- 
trolling effect  was  given  by  the  circuit  court 
to  two  well-established  general  rules  of  con- 
struction: First,  that  where  a  life  estate  Is 
created,  and  a  gift  Is  made  over  to  survivors, 
lhe  period  of  survivorship  must  be  referred  to 
the  death  of  the  life  tenant,  or  first  legatee, 
and  not  of  the  testator;  and,  second,  that 
where  words  are  used  In  themselves  meaning- 
less, and  which  cannot  be  corrected  by  altera- 
tion, addition,  or  transposition  upon  any  sound 
principle  of  construction,  they  shall  be  alto- 
gether rejected.  Applying  these  rules,  It  was 
concluded:  First,  that  the  words  "to  my  chil- 
dren who  may  survive,"  if  they  stood  alone, 
would  clearly  mean  only  those  who  survived 
Lavlnla;  and,  second,  that  the  succeeding 
words,  "or  to  the  descendants  of  their  children, 
to  be  equally  divided  between  them,"  are 
meaningless,  without  taking  undue  liberties  by 
way  of  alteration,  and  therefore  cannot  qual- 
ify the  preceding  words,  but  must  be  rejected 
In  construing  the  will,  and  for  this  reason  the 
children  of  Montgomery  must  be  excluded 
from  the  bounty  of  the  testator.  It  Is  too 
clear  for  controversy  under  the  decision  In 
Rleff  v.  Strlte,  54  Md.  303,  and  other  Mary- 
land cases,  that,  In  the  absence  of  the  words 
"or  to  the  descendants  of  their  children,"  etc., 
or  of  any  other  qualifying  words,  only  those 
children  of  the  testator  could  take  who  sur- 
vived Lavinia,  and  It  therefore  only  remains 
for  as  to  determine  whether  this  will  Is  to  be 
controlled  by  the  second  rule  applied  by  the 
circuit  court  in  deciding  the  case,  and  we  have 
given  to  this  question  that  full  and  careful 
consideration  which  is  due  not  only  to  the  In- 
terest of  those  concerned,  but  to  the  recognized 
learning  and  ability  of  the  judge  from  whose 
decision  this  appeal  Is  taken.    The  construc- 


tion of  every  will  must  be  determined  upon  its 
own  peculiar  circumstances  as  they  appear  in 
the  will  Itself,  and  therefore  It  Is  that  the  mere 
fact  that  similar  language  has  been  elsewhere 
construed  and  Interpreted  In  the  light  of  facts 
there  disclosed  cannot  be  accepted  as  neces- 
sarily controlling  In  other  cases.  The  maxim 
that,  "the  intention  of  the  testator,  when  ap- 
parent on  the  face  of  the  will,  must  be  grati- 
fied. If  it  be  lawful  to  do  so,"  must  always  be 
Invoked  when  any  particular  clause  of  the  will 
Is  obscurely  or  Inaptly  expressed,  though, 
when  so  Invoked,  great  care  is  required  that 
the  privilege  of  construing  the  will  be  not  per- 
verted Into  the  privilege  of  reconstructing  It. 
In  Larmour  v.  Rich,  71  Md.  369,  18  Atl.  702, 
this  court  expressed  with  much  force  and 
clearness  the  manner  and  spirit  in  which  this 
duty  of  construing  a  written  instrument  should 
be  approached,  saying:  "Obviously,  the  most 
simple  and  natural  way  to  ascertain  what  a 
testator's  or  grantor's  Intention  was  Is  to  read 
what  he  has  written,  because  what  he  has 
written  was  designed  by  him  to  express  that 
intention.  It  is  true,  there  are  many  other 
rules  of  construction  to  which  resort  is  some- 
times had.  •  •  •  Generally  speaking,  they 
are  not  suffered  to  defeat  a  clearly  manifested 
intention.  *  *  •  If  we  lay  aside  and  put 
out  of  view  for  a  moment  these  artificial  rules, 
and  read  the  language  of  the  deed  and  will  as 
it  would  strike  the  mind  of  one  unacquainted 
with  such  rules,  there  will  be  little,  If  any, 
difficulty  In  discovering  with  reasonable  cer- 
tainty what  the  testator  or  grantor  actually 
Intended  to  do.  This  Is  permissible  because 
we  are  seeking  to  discover  what  he  meant, 
and  we  must,  therefore,  put  ourselves  as  near- 
ly as  possible  In  his  place."  In  Association 
v.  Mackenzie,  85  Md.  136,  36  Atl.  755,  the 
court  said:  "When  a  written  instrument,  of 
whatever  character,  is  brought  before  a  court 
for  adjudication,  the  first  inquiry  must  be  di- 
rected to  Its  meaning.  Until  this  Is  ascertain- 
ed, every  step  in  the  proceeding  must  be  futile 
and  useless.  •  *  *  No  general  rules  have 
been  devised  which  are  adapted  to  all  cases, 
and  it  is  not  possible,  In  the  nature  of  things, 
that  any  can  be  devised.  Courts  must  as- 
certain the  meaning  of  written  Instruments 
when  it  is  possible  for  them  to  do  so,  seeking 
the  aid  of  all  rational  methods  of  interpreta- 
tion." These  utterances  may  be  properly  re- 
peated and  emphasized  here  as  announcing 
the  primary  rule  In  construing  written  in- 
struments; and  it  must  be  borne  In  mind 
in  this  connection  that  "the  predominant 
idea  of  the  testator's  mind,  when  discovered, 
is  to  be  heeded  as  against  all  doubtful  and 
conflicting  provisions  which  might  of  them- 
selves defeat  it,  and  that,  the  general  Intent 
and  the  particular  Intent  being  inconsistent, 
the  latter  must  be  sacrificed  to  the  former." 
Schouler,  Wills,  f  476.  We  think  it  is  man- 
ifest from  ah  analysis  of  the  will  of  Rev. 
Dr.  Johns  that  the  predominant  idea  of  the 
testator  was  equality  of  bounty  to  all  his 
family,  and  that,  while  he  selected  and  des- 
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ignated  the  particular  property  each  mem- 
ber of  the  family  would  receive,  the  scheme 
of  his  will  was  practically  to  dispose  of  his 
estate  as  the  law  would  have  done  If  he  had 
died  Intestate.  There  are  numerous  Indica- 
tions, we  think,  of  this  purpose:  First. 
While  disposing  of  a  very  considerable  es- 
tate, ample  to  have  warranted  an  absolute 
devise  or  bequest  to  his  wife,  suitable  to  her 
needs  and  social  station,  had  he  deemed  this 
the  proper  mode  of  provision,  he  gives  her 
absolutely  only  his  dwelling,  horses,  and 
carriage,  all  of  which  were  specially  appro- 
priate for  her  personal  use  and  comfort; 
and  then  gives  her,  for  life  only,  one-third 
of  the  net  income  of  his  real  and  personal 
estate,  however  devised  or  bequeathed  to  his 
children.  Second.  The  library,  which  is  so 
usually  left  Intact  to  such  one  or  more  of 
the  children  as  may  be  best  qualified  for  its 
enjoyment,  is  bequeathed  among  all  his  chil- 
dren, after  their  mother  had  selected  what 
she  wished.  Third.  The  devise  to  his  two 
sons  John  and  Henry  being,  as  he  states, 
disproportloned  to  the  devises  to  Montgom- 
ery and  James,  he  therefore  required  John 
and  Henry  to  pay  to  Montgomery  and  James 
$2,000  to  equalize  them.  Fourth.  In  his  cod- 
icil, having  concluded  that  he  had  over- 
valued the  lands  devised  to  John  and  Henry, 
and  had  undervalued  those  devised  to  Mont- 
gomery and  James,  he  revoked  the  above 
legacy  of  $2,000,  because,  as  he  said,  he  was 
desirous  of  doing  impartially  by  all  bis  chil- 
dren. Fifth.  Both  in  the  will  and  codicil  he 
gave  to  his  executors  full  discretionary  pow- 
er to  sell  and  reinvest  "all  such  stocks, 
grounds,  rents,  etc.,  as  may  need  such 
change,  with  a  view  to  equalize  the  appor- 
tionments, and  to  make  Just  and  fair  por- 
tions to  each  of  my  children."  Finally,  fear- 
ing the  loss  by  his  daughters  of  their  pat- 
rimonial estates,  he  made  the  provision  we 
are  now  considering,  and  It  seems  to  be 
plain  that  in  this  he  had  a  twofold  purpose, 
viz.:  First,  to  prevent  the  wasting  of  their 
estates  by  their  husbands,  if  they  should 
marry,  and  the  consequent  disherison  of 
their  issue;  and,  second,  in  the  absence  of 
such  issue  of  theirs,  to  prevent  the  diver- 
sion of  their  estates  from  his  own  family. 
We  think  he  intended  these  portions  of  his 
estate  in  any  event  to  go  to  his  descendants, 
preferably  to  such  of  his  descendants  as 
traced  title  through  his  daughters,  in  order 
to  preserve  that  absolute  equality  of  boun- 
ty which  we  have  found  to  be  the  predomi- 
nant idea  of  his  will;  and,  in  the  absence  of 
issue  of  these  daughters,  then  to  his  other 
descendants,  no  matter  what  degree  should 
represent  these  descendants,  at  the  daugh- 
ter's death.  Though  the  word  "family"  is 
not  used  In  this  will,  as  in  Taylor  v.  Wat- 
son, 36  Md.  619,  yet  the  idea  of  the  family, 
we  think,  pervades  and  permeates  the  four 
corners  of  the  will.  Here,  as  there,  he  had 
no  idea  of  distinguishing  between  his  sons 
"'Ving  at  the  death'  of  Fidelia  and  Lavinla 


and  the  issue  of  his  sons  then  deceased,  all 
of  whom  were  equally  dear  to  him,  and 
equally  objects  of  his  bounty,  "which  he  de- 
signed should  flow  in  the  broadest  stream 
among  his  descendants."  Under  the  rule  ap- 
plied in  the  court  below,  If  Montgomery, 
Henry,  and  James  had  all  died  before  either 
Fidelia  or  Lavinia,  each  leaving  Issue,  and 
John  alone  had  survived  Fidelia  and  Lavinla, 
but  without  issue,  the  whole  estate  of  La- 
vinla, and  the  half  of  Fidelia's  estate,  would 
have  gone  to  John,  and  would  have  been 
subjected  to  such  alienation  by  deed  or  will, 
as  he  might  choose,  to  the  exclusion  of  every 
other  descendant  of  the  testator.  Is  it  ra- 
tional to  conclude,  in  view  of  the  general 
intent  which  we  have  found,  that  he  de- 
signed such  a  result  as  this?  And,  if  not, 
could  that  result  be  properly  allowed  by  seg- 
regating, in  the  construction  of  this  will, 
the  first  clause  we  are  considering,  and  by 
rejecting  altogether  the  second  clause,  in- 
stead of  giving  effect  to  the  general  Intent  by 
alteration  of  this  second  clause,  not  by  in- 
dulging in  imagination  or  conjecture,  but  as 
the  result  of  a  thorough  and  rational  analysis 
of  the  whole  will,  thus  avoiding  the  defeat 
of  the  predominant  idea  of  the  will,  through 
the  rigid  application  of  a  rule  of  last  resort 
to  a  single  doubtful  clause.  The  learned 
judge  who  decided  this  case  in  the  circuit 
court  held  that  a  construction  to  admit  the 
children  of  Montgomery  Johns  to  a  share  of 
this  fund  could  'not  be  made  without  doing 
great  violence  to  the  language  of  the  will, 
and  that  no  such  plain,  unequivocal,  and 
overruling  intent  of  the  testator  appeared  as 
would  warrant  the  change  of  language  nec- 
essary to  this  end,  and  that  the  Intent  sug- 
gested in  fact  rested  upon  nothing  except 
the  general  idea  (altogether  apart  from  the 
words  of  the  will)  that  a  testator  would  nat- 
urally desire  the  descendants  of  a  deceased 
child  to  take  the  share  of  their  parent.  We 
have  said,  however,  that,  in  our  opinion, 
there  does  appear  from  the  whole  scheme  of 
the  will,  and  from  its  very  words,  a  pre- 
dominant intent  to  establish  absolute  equal- 
ity of  distribution  among  the  testator's  de- 
scendants. And  this  conclusion  is  reached 
by  applying  the  principle  so  clearly  and  hap- 
pily expressed  in  Rhodes  v.  Rhodes,  7  App. 
Cas.  206,  where  the  words  of  a  clause  creat- 
ing certain  interests,  literally  taken,  express- 
ed an  intention  to  postpone  vesting  until 
after  the  death  of  Mrs.  Rhodes,  while  other 
parts  of  the  will  seemed  to  Indicate  an  in- 
tention that  they  should  vest  Immediately 
on  the  testator's  death;  Lord  Blackburn  say- 
ing: "It  seems  impossible  to  answer  this 
question  without  examining  the  whole  will 
at  perhaps  tedious  length,  for  every  Indica- 
tion of  Intention  that  those  Interests  should 
vest  adds  greatly  to  those  that  go  before  or 
come  after.  The  force  of  the  whole  of  such 
indications,  taken  together,  Is  far  greater 
than  the  sum  of  the  forces  of  each  taken 
separately." 
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We  shall  now  endeavor  to  show  that  as 
great,  if  not  greater,  violence  is  done  to  the 
language  of  this  will  by  the  rejection  of  the 
clause  under  consideration  as  will  be  done 
by  so  altering  its  language  as  to  carry  out 
what  we  have  said  Is  the  predominant  idea 
of  the  testator.  All  that  is  necessary  for 
this  purpose  is  that  the  word  "or"  be  con- 
strued "and"  and  the  word  "their"  be  chan- 
ged into  "my."  The  construing  of  "or"  as 
"and,"  and  the  converse,  both  in  wills  and 
deeds,  is  freely  admitted  by  courts  when- 
ever it  is  held  to  be  unequivocally  clear 
that  the  true  general  intent  will  thereby  be 
given  effect;  and,  if  we  are  correct  in  our 
analysis  of  this  will,  the  change  of  "or" 
Into  "and"  becomes  an  imperative  duty.  To 
change  the  word  "their"  into  "my"  is,  how- 
ever, a  stronger  measure,  a  higher  exercise 
of  Judicial  authority,  and  can  only  be  Justi- 
fied by  a  clear  explanatory  context,  as  we 
think  is  here  found.  "Wherever  it  is  ap- 
parent, not  only  that  the  testator  has  used 
the  wrong  word,  but  also  what  is  the  right 
one,  the  alteration  is  warranted  by  the  es- 
tablished rules  of  construction."  1  Jarm. 
Wills  (6th  Ed.)  504.  And  this  author  cites 
the  case  of  Doe  v.  Galllnl,  5  Barn.  &  Adol. 
621,  In  which  the  word  "all"  was  changed 
into  "any,"  and  the  words  "without  issue" 
were  read  "leaving  issue,"  in  order  to  render 
the  language  of  the  will  sensible,  and  con- 
sistent with  the  context.  In  Keith  v.  Perry, 
1  Desaus.  Eq.  353,  there  was  a  bequest  to 
a  daughter  Mary  for  life,  and  at  her  death 
to  the  heirs  of  her  body,  and  to  their  heirs 
forever.  There  was  also  a  bequest  to  an- 
other daughter,  Susanna,  for  life,  and  at 
her  death  to  the  heirs  of  her  body,  and  to 
her  heirs  or  assigns  forever;  and  the  able 
chancery  court  of  South  Carolina  determin- 
ed that  the  last  "her"  should  be  construed 
"their."  In  Association  v.  Mackenzie,  supra, 
the  court  has  collected  a  number  of  cases 
showing  "how  readily  the  cburtB  will  brush 
aside  the  language  of  an  instrument  when 
it  stands  in  the  way  of  its  meaning."  The 
principle  on  which  all  these  cases  are  placed 
is  "that  the  court  is  bound  to  ascertain, 
whenever  it  is  possible,  the  true  meaning  of 
the  paper,  even  in  direct  opposition  to  the 
terms  employed."  In  the  recent  case  of 
Ruckle  v.  Grafflln  (in  this  court;  not  yet 
officially  reported),  39  Atl.  624,  the  question 
was  whether  land  passed  under  the  residu- 
ary clause  of  the  will,  being  designated 
therein  merely  by  the  word  "effects";  and  it 
was  held  that  the  inquiry  was  not  Into  the 
accurate  or  technical  meaning  of  the  word, 
but  into  the  intention  which  the  testator 
had  In  using  it,  and  that,  as  the  testatrix  had 
by  previous  clauses  disposed  of  both  real 
and  personal  estates,  and  in  the  residuary 
clause  had  disposed  of  "all  the  remainder 
of  my  effects,"  it  was  clear  that  she  used 
the  word  "effects"  indiscriminately  for  "real 
and  personal  estate,"  and  for  this  reason  the 
land  passed.    In  the  present  case,  if  the  tes- 


tator had  stopped  with  the  words  "my  chil- 
dren who  may  survive,"  it  would  have  been 
clear,  conceding,  as  we  do,  that  the  sur- 
vivorship Is  referable  to  the  death  of  La- 
vinla,  that  the  children  of  Montgomery  could 
not  take  any  part  of  Lavinla's  share.  But 
he  did  not  stop  here.  He  added  (construing 
"or"  "and"),  "and  the  descendants  of  their 
children,  to  be  equally  divided  between 
them."  This  whole  clause  cannot  be  a 
clerical  error,  an  insertion  by  the  drafts- 
man without  the  direction  or  sanction  of  the 
testator.  It  was  designed  to  mean  some- 
thing, and,  however  obscure  by  Itself,  or 
inaptly  expressed,  it  undeniably  declares 
an  intention  that  the  estate  In  question 
should  not  go  exclusively  to  the  children  of 
the  testator  who  survived  his  daughters. 
Taken  literally,  it  would  admit  to  participa- 
tion with  a  -surviving  child  the  grandchil- 
dren of  a  deceased  child,  but  would  exclude 
the  children  of  another  deceased  child.  Can 
any  natural  ground  be  assigned  for  such  ad- 
mission and  such  exclusion  In  one  breath, 
and  can  it  be  reconciled  by  any  ingenuity 
with  the  other  provisions  of  this  otherwise 
Just,  consistent,  and  harmonious  instru- 
ment? The  astute  counsel  of  the  appellees 
evidently  felt  the  necessity  of  diverting  at- 
tention from  this  difficulty  when  they  sug- 
gested that  "descendants  of  their  children" 
meant  descendants  of  Fidelia's  and  La- 
vinla's children;  but  this  would  defeat  the 
interest  of  Fidelia's  and  Lavinla's  children, 
If  they  had  left  both  children  and  grand- 
children, and  would  thus  contravene  the 
clear  intent  that  their  children  should  take 
"if  they  should  marry  and  have  descend- 
ants." This  construction  also  wholly  ig- 
nores the  significant  use  of  the  word  "re- 
vert," which  Indicates  that  the  estate  was 
to  go  back  from  Fidelia  to  collaterals,  and 
not  down  in  the  direct  line  to  their  descend- 
ants In  any  degree,  the  whole  contingency 
there  contemplated  being  total  failure  of  is- 
sue of  Fidelia  and  Lavinia.  If,  then,  it 
cannot  mean,  for  the  reasons  we  have  stated 
(reasons  which  the  circuit  court  found  suffi- 
ciently strong  to  warrant  the  rejection  of 
the  whole  clause),  the  grandchild  of  a  de- 
ceased child  of  testator,  nor  the  grandchil- 
dren of  Fidelia  and  Lavinia,  whose  descend- 
ants can  it  mean  but  those  of  his  own  de- 
ceased children?  To  reject  these  words 
altogether  is  certainly  to  do  violence  to  the 
language  of  the  will,  and  defeats  what  we 
regard  as  the  manifest  general  intent  of 
the  testator,  while  the  alterations  proposed 
do  less  violence  to  the  language,  and  are 
made  in  accordance  with  the  Intent  we  have 
found  to  be  reasonably  apparent  In  the 
case  of  Turner  v.  Withers,  23  Md.  40,  relied 
on  by  the  appellees  as  decisive  of  this  case, 
there  were  no  qualifying  words  as  in  this 
case.  So  with  the  case  of  Hill  v.  Bank,  45 
N.  H.  273,  also  relied  on,  in  which  the  court 
said:  "This,  we  think,  Is  the  rule  when  the 
bequest  is  in  these  terms,  and  nothing  more, 
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subject,  of  course,  to  be  controlled  by  a  man- 
ifestation in  the  will  of  a  different  inten- 
tion;" and  In  Demlll  v.  Reid,  71  Md.  192,  17 
Atl.  1014,  Judge  Miller  cited  the  New  Hamp- 
shire case  above,  emphasizing  the  qualifica- 
tion equally  with  the  rule.  Having  con- 
strued "or"  as  "and,"  the  devise  cannot  be 
substitutional,  In  the  sense  held  by  the  cir- 
cuit court,  viz.  that  the  descendants  of  the 
testator's  grandchildren  are  substituted  only 
upon  failure  of  all  testator's  children;  and 
when  "their"  is  changed  into  "my,"  upon 
the  views  and  authorities  we  have  stated, 
all  difficulty  as  to  whether  the  distribution 
is  to  be  per  stirpes  or  per  capita  vanishes, 
since  it  is  then  plain  that  the  descendants  of 
testator's  children  represent  the  deceased 
parent,  and  necessarily  take  per  stirpes  (or 
by  representation).  They  take,  under  the 
altered  language  of  the  will,  by  virtue  of  the 
reverting  directed  by  the  testator  to  his  chil- 
dren then  surviving,  and  to  the  descendants 
of  his  (my)  children;  and  the  words,  "to  be 
equally  divided  among  them,"  being  proper- 
ly referred  to  this  reverting,  imply  an  equal 
division,  not  between  the  individuals  who 
take,  but  between  the  respective  stocks  that 
take,  viz.  the  surviving  children  and  the  de- 
ceased children.  In  Jarm.  Wills,  p.  1051,  it 
Is  said  that  generally,  where  a  devise  or  be- 
quest Is  made  to  a  person  and  the  children 
of  another  person,  they  take  per  capita,  and 
not  per  stirpes,  but  that  this  mode  of  con- 
struction will  yield  to  a  very  faint  glimpse 
of.  a  different  Intention  In  the  context;  and 
he  cites  in  support  of  this  text  Alder  v.  Beall, 
11  Gill  &  J.  123,  which  fully  sustains  him, 
as  does  the  later  case  of  Levering  v.  Lever- 
ing, 14  Md.  38.  The  statement  of  Jarman  is 
also  recognized  in  Brittain  y.  Carson,  46  Md. 
186,  though  the  general  rule  was  there  ap- 
plied, only  because  there  was  nothing  in  that 
will  to  show  that  the  grandchildren  were 
to  take  by  representation.  It  follows  from 
what  we  have  said  that  the  decree  must  be 
reversed,  and  the  cause  remanded  for  the 
purpose  of  having  the  principles  of  this  opin- 
ion carried  Into  effect.  Decree  reversed,  and 
cause  remanded,  the  costs  above  and  below 
to  be  paid  out  of  the  estate. 


(87  Md.  330) 

SKINNER  et  aL  v.  GAITHER. 

(Court  of  Appeals  of  Maryland.     March  3, 

1898.) 

Contracts — Cosstrcctios  —  Monet  Received  — 
Trcsts. 

1.  Where  an  agreement  provided  that  noth- 
ing therein  should  be  understood  as  fixing  on 
one  party  any  individual  liability,  beyond  the 
application  of  certain  property  for  such  debts 
as  might  be  due  the  other  party,  such  restric- 
tions cannot  be  extended  to  a  debt  Which  the 
agreement  declares  to  be  due  to  others. 

2.  A  portion  of  the  assets  of  an  estate  con- 
sisted of  stock  which  had  been  pledged  by  de- 
ceased. The  administratrix  paid  over  to  a  sure- 
ty on  the  note  given  by  deceased  for  said  loan 
the  proceeds  of  a  policy  on  the  life  of  deceased, 
payable  to  his  children,  which  was  paid  by  said 


surety  on  the  loan.  Said  stock  was  never  ful- 
ly redeemed,  and  never  came  into  the  hands  of 
the  administratrix.  Held,  that  the  claim  of  the 
children  agaiust  the  surety  for  the  proceeds  of 
the  policy  was  not  affected  by  the  fact  that  the 
debt  on  which  the  surety  applied  it  was  secured 
by  the  collateral  of  deceased. 

Appeal  from  circuit  court  No.  2  of  Baltimore 
city. 

Petitions  by  Trueman  Skinner  and  others  for 
leave  to  file  claims  against  George  Skinner,  in- 
solvent, with  his  trustee.  Thomas  H.  Galther 
opposed.  Dismissed.  Petitioners  appeal.  Re- 
versed. 

Argued  before  McSHERRY,  G.  J„  and 
BRYAN,  BRISCOE,  FOWLER,  PAGE, 
BOYD,  and  PEARCE,  JJ. 

Rich.  S.  Culbreth,  for  appellants.  Fred.  G. 
Dugan,  for  appellee. 

PEARCE,  J.  George  Skinner,  trading  as 
George  Skinner  &  Co.,  made  a  deed  of  trust 
for  the  benefit  of  his  creditors  on  the  30th  day 
of  April,  1896,  to  Robert  Goldsborough  Keene. 
The  circuit  court  No.  2  of  Baltimore  city  as- 
sumed Jurisdiction  of  the  trust,  which  was  ad- 
ministered under  Its  orders.  On  the  1st  day 
of.  February,  1897,  the  trustee  haying  made  his 
report,  an  auditor's  account  was  filed,  showing 
the  sum  of  $2,968.01  in  the  trustee's  hands  for 
distribution  among  the  creditors  of  the  estate. 
There  were  but  five  claims  filed,  aggregating 
$6,025.81.  The  claim  of  the  appellee  was  $5,- 
208.82,  and  his  dividend  was  $2,565.60.  Each 
of  the  appellants  had  a  small  claim  on  which 
their  respective  dividends  were  $67.04  and 
$71.11,  but  there  Is  no  contest  as  to  these 
claims.  On  tue  13th  of  February,  1897,  a  peti- 
tion  was  filed  by  Mrs.  Isabella  S.  Turner,  a 
widow,  and  the  mother,  by  a  former  marriage, 
of  the  appellants,  alleging:  That  on  the  21st 
of  April,  1888,  the  firm  of  George  Skinner  & 
Co.  was  composed  of  herself  and  George  Skin- 
ner, and  that  on  that  date  they  entered  Into  a 
written  agreement  that  the  firm  should  be  dis- 
solved on  and  from  that  date.  That  George 
Skinner  should  purchase  the  stock  in  trade  of 
the  firm,  and  close  up  the  business.  That  out 
of  the  assets  of  the  firm  he  should  pay  to  the 
said  Isabella  S.  Turner  the  yearly  sum  of  $1,- 
000  during  the  settlement  of  the  firm  affairs;  to 
himself,  the  sum  of  $2,000,  due  him  by  the  for- 
mer firm  of  Skinner  &Co.  for  services  rendered; 
to  Miss  Susan  Constable,  the  sum  of  $1,000;  to 
Thomas  H.  Galther,  $5,000;  to  William  and  True- 
man  Skinner,  Infant  sons  of  Truemar.  Skinner, 
deceased,  $10,000,  being  the  proceeds  of  a  pol- 
icy of  insurance  upon  the  life  of  their  father; 
and  to  Mrs.  Mary  Ligan,  $45,000;  and  that 
after  the  payment  of  these  sums,  the  assets  of 
the  firm  should  be  divided  between  the  parties 
to  the  agreement  according  to  their  several  In- 
terests, as  should  be  thereafter  determined.  It 
was  then  specially  provided  that  no  individual 
liability  should  be  understood  to  be  fixed  upon 
the  said  George  Skinner  for  debts  due  by  said 
firm  to  Isabella  S.  Turner,  beyond  the  asses 
of  the  firm.  The  prayer  of  the  petition  was  for 
an  account  of  all  sums  received  and  paid  by 
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saW  George  Skinner  under  said  agreement, 
and  that  such  sums  as  should  be  found  to  be 
due  to  her,  and  to  her  two  sons,  should  be  de- 
creed to  be  claims  ago  Inst  the  trust  estate,  and 
should  be  admitted  to  dividend  therein.  The 
original  agreement  was  filed  with  the  petition, 
ind  its  execution  was  subsequently  duly  prov- 
ed. An  order  nisi  was  passed  granting  the 
prayer  of  the  petition,  and,  after  proof  of 
service  of  this  order,  the  same  was  made  abso- 
lute, and  leave  was  granted  to  take  testimony 
in  support  of  the  averments  of  the  petition. 
On  the  9th  of  July,  1897,  the  appellants  filed 
a  petition  reciting  so  much  of  their  mother's 
petition  as  was  material,  and  alleging  that 
the  net  proceeds  of  the  policy  heretofore  men- 
tioned was  $9,902.20,  and  that  the  same  was  re- 
ceived by  their  mother  as  theL"  guardian,  March 
3,  1883,  and  was  by  her  paid  on  the  19th  of 
November,  1883,  to  the  said  George  Skinner, 
who  received  the  same  with  full  knowledge  of 
the  character  of  the  fund,  and  of  the  appel- 
lants' interest  therein,  as  well  as  of  the  fact 
that  there  was  no  legal  authority  for  such  dis- 
position of  the  same;  and  that  the  said  George 
Skinner,  in  pursuance  of  previous  understand- 
ing and  agreement  between  himself  and  their 
mother,  applied  the  same  in  part  payment  of 
a  debt  due  by  their  father  to  Thomas  Hi  Gai- 
ther,  Sr.,  the  father  of  the  appellee,  upon  which 
debt  the  said  George  Skinner  was  liable,  either 
as  co-maker  or  surety.  The  prayer  of  the  pe- 
tition was  that  the  appellants  be  made  parties 
plaintiffs  to  their  mother's  petition,  and  have 
leave  to  take  testimony  to  support  their  claim. 
An  order  to  this  effect  was  made.  The  case 
was  argued  on  the  testimony  thus  taken,  and 
both  petitions  were  on  the  4th  of  November, 
1897,  dismissed,  and  the  auditor's  account  rat- 
ified, except  as  to  one  small  claim,  which  was 
suspended  for  defect  of  proof,  and  from  that 
order  this  appeal  was  taken.  There  was  no 
written  opinion  filed  with  this  order,  and  we 
are  thus  not  advised  of  the  ground  upon  which 
the  decision  was  rested. 

During  the  taking  of  the  testimony  Mrs.  Tur- 
ner became  satisfied  there  was  nothing  remain- 
ing due  to  her  under  this  agreement,  and  she 
abandoned  any  personal  claim  against  the  trust 
estate.  It  was  also  admitted  that  all  other 
sums  required  by  said  agreement  to  be  paid 
had  been  fully  paid  by  said  Skinner,  and  the 
only  claim  which  it  is  sought  to  establish  Is  for 
the  sum  of  $9,902.20  due  these  appellants,  with 
interest  from  November  19,  1883.  The  proof 
shows  that  their  father,  Trueman  Skinner,  died 
In  November,  1882,  and  that  these  appellants, 
who  were  twin  children,  were  his  only  chil- 
dren, and  were  born  In  1870.  It  is  also  shown, 
without  contradiction,  that  Mrs.  Turner,  then 
Mrs.  Skinner,  after  duly  qualifying  as  guard- 
ian of  these  children,  received  from  the  Mu- 
tual Life  Insurance  Company  of  New  York, 
on  the  3d  of  March,  1883,  the  sum  of  $9,902.20, 
the  net  proceeds  of  a  policy  of  Insurance  for 
$10,000  upon  the  life  of  their  father,  which 
she  deposited  In  bank  to  her  Individual  ac- 
count, together  with  other  sums  belonging  to 


her,  the  whole  aggregating  $17,818.85;  and 
that  this  whole  amount  was  drawn  out  by  her 
on  two  checks,  to  the  order  of  Skinner  &  Co., 
one  dated  May  1,  1883,  for  $7,500,  and  one 
dated  November  10,  1883,  for  $10,318.85.  A 
certified  copy  of  this  life  policy  Is  In  the  rec- 
ord, as  w,eil  as  copies  of  the  two  checks  above, 
and  of  the  bank  account  of  Mrs.  Skinner  upon 
which  these  checks  were  drawn.  Mrs.  Skin- 
ner testified,  and  the  documentary  evidence 
showed,  that  the  sum  of  $9,902.20,  the  pro- 
ceeds of  the  life  policy,  was  Included  in  the 
check  foT  $10,318.85  given  to  Skinner  &  Co., 
November  19,  1883.  She  further  testified  that 
she  gave  this  check  to  Skinner  &  Co.  under 
the  advice  and  at  the  request  of  George  Skin- 
ner, to  be  used  in  paying  the  debts  of  the  firm, 
and  that  no  part  of  this  sum  has  ever  been 
repaid  to  her,  or  to  either  of  her  sons.  She 
testifies,  in  conformity  with  the  agreement  re- 
cited, that  at  that  time,  and  up  to  April  21, 
1888,  she  and  George  Skinner  composed  the 
firm  of  Skinner  &  Co.  Louis  M.  Reardon,  a 
bookkeeper  of  Skinner  &  Co.  from  1881  to 
1896,  examining  the  letter  of  the  Insurance 
company  Inclosing  the  draft  to  Mrs.  Skinner  as 
guardian  for  $9,902.20,  and  speaking  from  his 
own  knowledge  of  the  transaction  at  the  time, 
testified  that  this  check  was  not  for  the  net 
proceeds  of  the  $10,000  policy  upon  the  life  of 
Trueman  Skinner,  for  his  two  sons;  that  be 
himself  received  it  from  the  insurance  com- 
pany, and  gave  It  either  to  Mrs.  Skinner  or  to 
George  Skinner.  Examining  the  books  of  the 
firm  kept  by  him,  and  the  check  for  $10,318.85 
from  Mrs.  Skinner  to  Skinner  &  Co.,  and  speak- 
ing again  from  his  own  knowledge  of  the  trans- 
action, he  testified  that  the  books  of  the  firm 
show  that  on  November  19,  1883,  the  firm  re- 
ceived that  amount  through  Mrs.  Skinner's 
check,  and  that  it  was  paid  by  Skinner  &  Co. 
the  same  day  to  Thomas  H.  Galther,  Sr.,  the 
father  of  the  appellee,  In  part  payment  of  a 
debt  of  about  $22,000  then  due  by  Trueman 
Skinner,  deceased,  to  Galther,  and  that  he  had 
heard  George  Skinner  say  that  he  was  security 
on  this  debt,  or  was  bound  by  It,  or  had  made 
himself  liable  for  It,  by  signing  some  of  the 
notes,  and  that  no  part  of  the  sum  thus 
paid  by  Mrs.  Skinner  as  guardian  to  Skinner  & 
Co.  had  ever  been  returned  by  the  firm.  He 
still  further  testified  that  he  was  familiar  with 
the  origin  and  history  of  the  loan  from 
Thomas  H.  Galther,  Sr.,  to  Trueman  Skin- 
ner; that  Skinner  borrowed  about  $20,000,  to- 
purchase  300  shares  of  Texas  Pacific  stock, 
then  selling  in  the  60's;  that  the  stock  was 
bought,  and  was  pledged  to  Mr.  Galther  as  col- 
lateral to  the  note  or  notes  given  for  the  loan; 
that,  after  Trueman  Skinner's  death,  this  debt 
was  reduced  to  about  one-half  the  original 
amount  by  the  application  of  the  amount  re- 
ceived from  Mrs.  Skinner  as  guardian;  that 
subsequently  an  assessment  of  $10  per  share 
was  called  on  this  stock,  and  that  Galther  then 
delivered  It  to  George  Skinner  to  be  sold,  and 
the  proceeds,  so  far  as  necessary,  to  be  paid 
over  to  Galther;  that  Skinner  thereupon  placed 
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the  stock  with  J.  J.  Nicholson  &  Sons,  who 
paid  the  assessment  of  $3,000.  and  held  the 
stock  as  security  for  some  time,  and  finally 
sold  It  for  about  $7,500,  and  paid  the  proceeds, 
less  the  assessment  and  brokerage,  to  George 
Skinner,  about  $4,500,  which  sum,  with  several 
hundred  dollars  more,  miking  $5,000  In  all, 
was  paid  over  by  George  Skinner  to  Gaither  on 
this  debt  Me  also  testified  that  during  his 
connection  with  the  firm,  from  1881  to  1896, 
George  Skinner  alone  composed  the  firm  of 
Skinner  &  Co.,  except  from  February,  1892,  to 
July,  1895,  when  Thomas  H.  Gaither,  Jr.,  was  a 
member  of  the  firm;  that  with  this  exception  he 
knew  no  one  connected  with  the  business  but 
George  Skinner;  and  that  he  knew  nothing  of 
any  private  arrangement  between  Mrs.  Skinner 
and  George  Skinner.  George  Skinner  tes- 
tified that  he  executed  the  agreement  of  April 
21,  1888,  with  Isabella  S.  Turner;  that 
he  knew  there  was  a  life  policy  of  $10,000  on 
the  life  of  his  brother  Trueman  Skinner  for  his 
two  sons,  and  that  he  kept  it  In  his  safe;  that 
the  net  amount  thereof,  $9,902.20,  was  paid  to 
Mrs.  Isabella  S.  Turner  as  guardian;  that  he 
got  from  her  the  check  for  $10,318.85  for  the 
purpose  of  paying  It  to  Thomas  H.  Gaither, 
Sr.,  an  a  debt  due  by  Trueman  Skinner,  either 
upon  his  note  or  note  of  Skinner  &  Co.;  that 
he  did  not  recollect  whether  Skinner  &  Co.  in- 
dorsed, or  he,  individually,  but  that  at  that 
time  he  alone  composed  the  firm  of  Skinner  & 
Co.;  that  he  knew  the  money  belonged  to 
Trueman  and  William  C.  Skinner,  but  that  he 
owed  Gaither  a  good  deal,  and  that  he  thought 
he  had  better  pay  that  money  to  him,  and  stop 
the  interest;  that  no  part  of  this  $9,902.20  had 
been  paid  to  Mrs.  Turner,  or  to  Trueman,  or  to 
William  C.  Skinner;  that  he  used  every  cent 
of  the  $17,818.85  received  from  Mrs.  Skinner, 
by  the  two  checks  mentioned,  to  pay  Mr. 
Gaither;  and  that,  in  addition  thereto,  the  300 
shares  of  Texas  Pacific  stock  were  sold  as  tes- 
tified to  by  Reardon,  and  the  proceeds  paid 
Gaither  on  his  debt.  He  also  testified  that 
Mrs.  Turner  was  never  known  in  the  business; 
that  all  of  it  belonged  to  his  brother's  estate  and 
his  creditors;  and  he  surrendered  it.  These 
transactions  all  occurred  in  1883  and  in  1888. 
The  firm  of  Skinner  &  Co.  was  dissolved,  and 
George  Skinner,  In  the  agreement  mentioned, 
solemnly  engaged  to  pay  Trueman  and  Wil- 
liam C.  Skinner  the  sum  of  $10,000,  which  he 
now  testifies,  after  the  lapse  of  10  years,  has 
never  been  paid,  in  whole  or  in  part. 

We  have  thus  recited  at  considerable  length 
the  substance  of  the  testimony  of  the  only  three 
witnesses  examined,  in  order  that  the  facts 
might  appear  from  which  our  conclusions  are 
drawn.  There  is  perhaps  some  confusion  and 
possible  doubt  as  to  whether  Isabella  S.  Tur- 
ner was  in  fact  a  member  of  the  firm  of  Skin- 
ner &  Co.;  but,  for  the  purposes  of  this  case, 
we  do  not  think  it  material  to  be  decided.  If 
she  were  such  member,  she  might  be  liable, 
as  such,  for  this  amount  used  by  her  firm;  but 
this  could  not  affect  George  Skinner,  who 
would  be  equally  liable  for  It  whether  he  was 


a  co-partner  with  Isabella  Skinner  or  was  the 
sole  member  of  the  firm;  nor,  in  the  view  we 
take  of  the  case,  is  it  really  material  wnetber 
George  Skinner  was  or  was  not  originally  lia- 
ble in  any  manner  upon  the  Gaither  debt,  since 
in  the  arrangement  of  April  21,  1888,  he  as- 
sumed this  debt  to  the  extent  of  the  $10,000  re- 
ceived from  Mrs.  Turner  as  guardian,  and  this 
assumption  was  based  upon  a  valid  considera- 
tion, since  he  acquired  under  that  agreement 
the  stock,  etc.,  of  the  whole  firm,  whether  It 
belonged  to  himself  and  Mrs.  Turner  as  co- 
partners, as  stated  In  their  agreement  (by 
which  be  should  be  bound  In  any  event),  or 
whether  It  belonged  to  his  brother's  creditors, 
as  he  testifies,— the  only  creditors  of  his  broth- 
er, so  far  as  appears,  16  years  after  his  death, 
being  these  appellants.  The  proof  is  incontes- 
table, from  three  uncontradicted  witnesses,  con- 
firmed by  all  the  documentary  evidence  In  the 
case,  that  this  sum  of  $9,902.20,  belonging  to 
these  appellants,  was  received  and  applied  for 
his  own  benefit  by  George  Skinner  in  the  man- 
ner and  for  the  purposes  we  have  set  forth, 
and  that  no  part  of  this  sum  has  ever  been  re- 
paid. The  assets  of  George  Skinner  are  in  a 
court  oft  equity,  under  appropriate  proceedings 
for  distribution  among  his  creditors.  The  ap- 
pellants have  presented  their  claim  for  a  divi- 
dend. George  Skinner  admits  the  indebted- 
ness, and  the  appellee  (to  his  credit)  has  not 
availed  himself  of  the  plea  of  limitations  in  his 
own  interest  Why,  then,  should  the  claim  not 
be  allowed? 

In  the  argument  In  this  court  two  grounds 
were  taken  by  the  appellee:  First  that  the 
agreement  of  April  21,  1888,  provided  that 
nothing  therein  should  be  understood  as  fixing 
upon  George  Skinner  any  individual  liability 
beyond  the  application  of  the  assets  of  Skin- 
ner &  Co.,  but  a  reference  to  the  agreement  It- 
self shows  that  this  personal  immunity  is  ex- 
pressly restricted  to  such  debts  as  may  be  due 
Isabella  Turner  from  said  firm,  and  can,  by  no 
stretch  of  authority  or  Imagination,  be  extended 
to  a  debt  which  the  agreement  itself  declares 
to  be  due  Trueman  and  William  C.  Skinner. 
Inasmuch  as  George  Skinner  was,  upon  bis 
own  testimony,  clearly  liable,  either  as  co- 
maker or  as  surety,  upon  the  Gaither  debt  and 
the  money  of  the  appellants  was  knowingly 
used  by  him  to  relieve  himself,  to  that  extent, 
from  liability  to  Gaither,  he  thereby  became 
personally  liable  to  the  appellants  for  the 
amount  so  applied  by  him,  and  his  engage- 
ment made  in  the  agreement  for  the  payment 
of  this  sum,  was  but  a  recognition  of  the  debt 
demanded  by  common  honesty.  The  second 
ground  taken  by  the  appellants  was  that  the  ac- 
count of  Isabella  S.  Turner,  as  administratrix 
of  Trueman  Skinner,  shows  that  she  charged 
herself,  as  part  of  the  inventory,  with  the  sum 
of  $11,100,  the  appraised  value  of  the  300 
shares  of  Texas  Pacific  stock,  and  that  she  had 
credit  in  said  account  for  $22,257.44  paid 
Thomas  H.  Gaither,  and  that  the  $9,902.20  be- 
longing to  her  sons,  and  employed,  as  before 
shown,  in  paying  the  Gaither  debt  was  mors 
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than  restored  to  her  through  this  stock,  and 
that  thus  her  sons  can  look  only  to  her  for  res- 
toration of  the  amount.  But  this  stock,  though 
pledged  to  Galther  as  collateral  security  for  his 
loan,  was  still  assets  of  her  husband's  estate, 
subject  to  the  equitable  lien  of  Galther,  and 
the  correct  mode  of  charging  this  in  the  inven- 
tory would  hare  been  to  set  out  there  the  fact 
that  it  was  so  pledged,  and  then,  when  the 
stock  was  sold  by  the  pledgee,  the  administra- 
trix could  have  been  allowed  for  it,  in  whole  or 
in  part,  according  to  the  facts.  But  the  proof 
In  this  case  is  clear  and  uncontradicted  that, 
though  thus  charged  as  administratrix  with 
this  stock,  not  one  cent  of  it  ever  came  into 
her  bands,  and  it  Is  equally  clear  that  the  over- 
payment of  $  12,327.23,  shown  by  this  account, 
includes  this  $9,902.20  belonging  to  her  sons, 
and  diverted  from  them  to  the  payment  of  the 
Galther  debt.  There  has  been  no  attempt  by  the 
appellants  to  subject  these  assets  to  a  trust  in 
their  favor,  and  we  therefore  dismiss  that 
phase  of  appellee's  argument. 

We  can  perceive  no  ground  upon  which  these 
appellants  can  be  denied  the  right  to  participate 
in  the  distribution  of  these  assets,  and  we  re- 
gard their  right  so  to  participate  as  clearly  es- 
tablished. In  view  of  the  conclusion  we  have 
reached,  that  this  debt  was  a  personal  debt  of 
George  Skinner's,  it  Is  unnecessary  to  consider 
how  far  he  might  otherwise  be  liable  for  aiding 
Mrs.  Turner  in  committing  the  breach  of  trust, 
which  she  did  commit,  however  unwittingly. 
We  shall  reverse  the  decree,  and  remand  the 
cause  for  further  proceedings  in  conformity 
with  this  opinion.  Decree  reversed,  with  awts 
to  the  appellants,  and  cause  remanded. 

(IBB  Pa.  St.  17t) 

In  re  JOHNSTON'S  ESTATE). 

(Supreme  Court  of  Pennsylvania.     March  21, 

1898.) 

Wills— Pbrpbtoitibs— Dsvisbs— Powbbs. 

1.  A  devise  to  trustees,  to  hold  and  manage 
for  75  years,  and  annually  pay  the  income  to 
testators  children,  does  not  violate  the  rule 
against  perpetuities;  the  estate,  both  legal  and 
equitable,  being  vested  at  once. 

2.  A  devise  of  a  remainder  to  testator's  chil- 
dren that  may  be  living  75  years  after  his  death 
and  the  legal  descendants  of  any  of  his  chil- 
dren then  dead,  such  descendants  to  take  such 
portion  as  their  deceased  parent  would  have 
taken  if  then  living,  is  void,  as  creating  a  per- 
petuity; the  estate  being  contingent  by  reason 
of  the  uncertainty  as  to  the  persons  who  will 
take,  which  cannot  be'  eliminated  before  the 
end  of  75  years. 

3.  A  power  of  sale  given  to  trustees,  to  be  ex- 
ercised 75  years  after  testator's  death,  is  void, 
as  violative  of  the  law  as  to  perpetuities. 

4.  A  devise  to  trustees,  to  hold  and  manage 
for  75  years,  and  annually  pay  the  income 
to  testator's  children,  is  void;  being  adopted  as 
a.  means,  in  connection  with  the  remainder  over 
to  such  of  testator's  children  as  might  be  liv- 
ing at  the  termination  of  the  75  years,  to  avoid 
the  statute  of  perpetuities,  and  the  main  pur- 
pose of  testator  being  defeated  by  the  devise 
in  remainder  being  void,  as  against  perpetui- 
ties. 

Appeal  from  court  of  common  pleas,  Frank- 
lin county. 


In  the  matter  of  the  estate  of  George  John- 
ston, deceased.  Bill  by  Joseph  Johnston,  son 
of  deceased,  against  Robert  C.  Johnston,  trus- 
tee, and  others,  to  have  a  devise,  in  trust,  con- 
tained in  the  will  of  deceased,  declared  void. 
Decree  for  plaintiff.  Defendants  appeal.  Af- 
firmed. 

The  part  of  the  will  containing  the  devise, 
and  the  opinion  of  the  court  below,  are  as  fol- 
lows: 

Will. 

"I  give  and  devise  the  said  five  tracts  of  land 
last  above  described  unto  my  executors,  herein- 
after named,  and  to  their  successors  in  the 
trust  (to  be  chosen  in  the  manner  hereinafter 
appointed),  upon  the  following  trusts,  and  no 
other,  to  wit:  That  the  said  executors  and 
their  successors  In  the  trust  shall  have,  take, 
and  hold  the  said  five  tracts  of  land  (subject 
as  hereinafter  mentioned)  for  and  during  the 
period  of  seventy-five  years  after  my  decease, 
and  they  (the  said  executors)  are  to  have  the 
exclusive  control  and  management  of  the  said 
five  tracts  of  land  during  the  aforesaid  period, 
to  take,  receive,  and  collect  the  annual  rents, 
issues,  and  profits  thereof,  and  out  of  the 
rents,  Issues,  and  profits  of  the  said  five  tracts 
of  land  the  said  executors  shall  pay  all  debts 
due  by  me,  as  well  also  all  charges,  interest, 
dowers,  claims,  or  demands  charged  upon  ei- 
ther of  the  said  five  tracts  of  land,  and  also  all 
the  costs  of  repair,  taxes,  and  expenses  of 
keeping  the  same  in  good  repair;  they  shall 
also  pay,  out  of  the  rents,  issues,  and  profits  of 
the  said  five  tracts  of  land,  all  legacies  herein- 
after bequeathed,  as  well  as  the  dower  and 
interest  on  the  same  in  the  tract  of  land  herein 
bequeathed  to  my  daughter,  Elizabeth  John- 
ston; and,  so  soon  as  the  net  Income  from  the 
said  five  tracts  of  land  shall  be  sufficient  to 
meet  all  the  aforesaid  demands,  I  direct  that 
my  executors  shall  pay  the  same,  and  make  a 
full  settlement  of  the  estate  without  unneces- 
sary delay;  and,  so  soon  as  the  said  settlement 
Is  made,  I  direct  my  children  then  living  to 
choose  some  suitable  person  as  trustee,  and  to 
the  person  so  chosen  (or  his  successor,  in  the 
case  of  his  death,  who  shall  be  chosen  In  the 
same  way,  or,  in  the  case  of  the  death  of 
all  my  children,  by  a  majority  of  their  issue) 
I  give  and  bequeath  all  the  power  and  author- 
ity necessary  to  execute  this  trust  And  I 
hereby  direct  the  said  trustee,  or  his  successor 
In  the  trust,  after  collecting  the  rents,  issues, 
and  profits  of  said  five  tracts  of  land,  and  pay- 
ing out  the  necessary  expense  of  keeping  the 
same  in  good  order  and  repair,  and  paying  the 
taxes  and  a  reasonable  compensation  for  his  serv- 
ices, shall  annually,  on  the  first  day  of  May  In 
each  year,  during  the  said  period  of  seventy-five 
years,  divide  and  distribute  among  all  my  chil- 
dren, share  and  share  alike,  and  the  children  of 
such  of  my  children  as  may  during  said  period 
depart  this  life;  the  children  of  such  deceased 
children  to  have  and  take,  however,  only  such 
portion  and  share  of  said  rents,  issues,  and  prof- 
Its  as  their  deceased  parents  would  have  taken,  if 
living.    The  said  mode  of  distribution  to  obtain, 
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also,  In  regard  to  said  rents,  Issues,  and  profits, 
among  descendants  of  more  remote  degree  than 
children's  children.  And  after  the  expiration 
of  the  said  period  of  seventy-five  years  the  said 
trustee,  chosen  as  aforesaid,  or  his  successor 
In  the  trust,  shall  have  the  right,  and  they  are 
hereby  fully  authorized  and  empowered,  to  Bell 
said  five  tracts  of  land,  and  to  make,  execute, 
and  deliver  good  and  sufficient  deeds  to  the 
purchasers  thereof,  as  fully  and  completely  as 
I  myself  might  and  could  do.  The  proceeds  of 
the  sale  of  the  said  five  tracts  of  land  to  be  dis- 
tributed and  divided  by  the  said  trustee,  or  his 
successor,  to  and  among  all  my  children,  share 
and  share  alike,  that  may  be  then  living,  and 
the  legal  descendants  of  any  of  my  said  chil- 
dren that  may  then  be  dead;  the  legal  de- 
scendants of  such  deceased  child  or  children  to 
take,  however,  only  such  share  and  portion  of 
the 'said  proceeds  as  their  deceased  parent 
would  have  taken,  if  then  living." 

Opinion. 

"The  question  presented  Is  an  Interesting 
one,  and  we  have  'given  it  our  best  considera- 
tion. It  is  first  of  all  necessary  that  we  have 
a  clear  understanding  of  what  is  meant  by  a 
perpetuity,  and  the  rule  which  prohibits  grants 
creating  them,  or  tending  to  create  them,  clear- 
ly stated.  Perpetuities  have  been  variously 
defined,  and  the  rule  against  them  has  been  ex- 
pressed with  quite  as  much  variety.  What- 
ever confusion  there  Is  among  the  cases,  and 
it  Is  not  a  little,  may  be  due  to  this  circum- 
stance; but,  In  whatever  terms  defined  or  ex- 
pressed, there  Is  such  a  uniform  and  consistent 
recognition  of  the  essential  features  and  prin- 
ciples In  every  definition  and  rule,  that,  so 
far  as  these  are  concerned,  there  Is  no  conflict 
whatever  between  them.  All  are  not  alike 
clear,  but,  If  closely  studied,  all  will  be  found 
consistent  with  each  other.  Nowhere  do  we 
find  a  more  intelligible  and  satisfactory  state- 
ment of  doctrine  and  rule  than  Is  given  In  the 
case  of  City  of  Philadelphia  v.  Glrard's  Heirs, 
15  Pa.  St.  28,  in  a  summary  as  lucid  as  it  is 
comprehensive.  It  Is  as  follows:  '(1)  Per- 
petuities are  grants  of  property  wherein  the 
vesting  of  an  estate  or  interest  Is  unlawfully 
postponed;  and  they  are  called  "perpetuities," 
not  because  the  grant,  as  written,  would  actu- 
ally make  them  perpetual,  but  because  they 
transgress  the  limits  which  the  law  has  set  in 
restraint  of  grants  that  tend  to  a  perpetual 
suspense  of  the  title  or  Its  vesting.  (2)  The 
law  allows  the  vesting  of  an  estate  or  interest, 
or  the  power  of  alienation,  to  be  postponed  for 
the  period  of  lives  in  being  and  twenty-one 
years  and  nine  months  thereafter;  and  all  re- 
straints upon  the  vesting  that  may  suspend  it 
beyond  that  period  are  treated  as '  perpetual 
restraints,  and  therefore  as  void,  and  conse- 
quently the  estate  or  interests  dependent  upon 
them  are  void;  and  nothing  Is  denounced  by 
the  law  as  a  perpetuity  that  does  not  trans- 
gress this  rule.'  Next,  It  is  important  that 
we  distinguish  clearly  between  the  two  separate 
and  distinct  estates  or  Interests  which  this  de- 


vise attempts  to  create:  First,  a  term  of 
seventy-five  years  In  a  trustee  for  certain  bene- 
ficiaries; then,  upon  its  determination,  an  abso- 
lute Interest  over  to  those,  in  effect,  who  would 
be  entitled  to  take  if  the  testator  had  then 
died  Intestate.  To  determine  whether  the  de- 
vise is  repugnant  to  the  rule,  and,  if  so.  In 
what  particular  and  with  what  result,  these 
several  estates  must  be  considered  separately. 
Since  it  sometimes  happens,  where  several  es- 
tates are  created  In  the  same  subject,  that, 
while  one  must  fall  because  of  its  offense,  the 
other  may  stand.  Thus  prepared  for  the  in- 
quiry, It  may  not  prove  so  dlflicult  as  it  at  first 
appears. 

"First,  then,  as  to  the  particular  estate,— 
the  term  for  years  given  to  the  trustee:  There 
are  many  reported  cases— among  them  Barnum 
v.  Barnum,  26  Md.  119;  Deford  v.  Deford,  36 
Md.168;  Thorndikev.Lorlng,15Gray,391;  Fos- 
dick  v.  Fosdick,  6  Allen,  41— in  which  devises 
not  distinguishable  from  this  are  held  to  be 
violative  of  the  rule,  on  the  ground  that  the 
trusts  of  the  wills  required  for  their  execution 
a  longer  period  than  the  rule  allows.  If  the 
doctrine  of  these  cases  be  correct,  then,  clear- 
ly enough,  this  particular  estate  offends  against 
the  rule,  since  not  only  is  there  a  possibility 
that  the  seventy-five  years  from  the  death  of 
the  testator  will  carry  beyond  the  lifetime  of 
the  last  surviving  child  of  the  testator,  with 
twenty-one  years  and  nine  months  added  there- 
to, but,  In  view  of  the  ages  of  these  children, 
It  is  altogether  probable  that  this  will  result 
Besides,  In  such  a  case  as  this,  a  still  shorter 
limit  must  be  applied;  for  the  rule  is  that, 
where  the  testator  fails  to  avail  himself  of 
lives  In  being,  and  adopts  a  term  of  years, 
without  reference  to  any  life  In  being,  the 
term  cannot  extend  beyond  twenty-one  years 
from  his  death.  'If  an  absolute  term  is  taken, 
and  no  anterior  term  for  a  life  In  being  is  re- 
ferred to,  such  absolute  term  cannot  be  longer 
than  twenty-one  years.'  Perry,  Trusts,  p. 
349.  So  we  have  a  manifest  repugnance  be- 
tween the  devise  and  the  rule,  if  the  doctrine 
of  the  cases  referred  to  be  correct  It  does 
not  appear  that  these  cases  have  been  over- 
ruled, yet  Prof.  Gray,  in  his. work  on  Perpetu- 
ities (pages  166-176),  insists  that  in  all  of 
them  the  rule  had  been  both  misunderstood 
and  misapplied.  His  argument  to  us  seems 
complete,  as  it  is  convincing.  Beginning  with 
the  origin  of  the  rule,  and  tracing  its  develop- 
ment through  all  stages,  be  shows  how,  in  Its 
design  and  purpose,  and  uniform  acceptance 
and  application,  except  in  the  cases  criticised. 
It  was  directed  against  future  contingent  in- 
terests only,  and  never  could  have  had  any 
reference  whatever  to  vested  estates.  In  this 
he  is  sustained  by  the  terms  of  every  definition 
that  has  been  given  of  a  perpetuity,  and  by 
every  authority  on  the  general  subject.  The 
cases  referred  to  are  not  so  many  attempts  to 
enlarge  and  widen  the  rule,  so  as  to  embrace 
other  subjects  than  those  originally  intended, 
but,  as  he  insists,  proceed  upon  a  misapprehen- 
sion of  its  purpose  and  scope.    The  variance 
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between  them  and  the  doctrine  aa  stated  in 
City  of  Philadelphia  v.  Girard's  Heirs,  supra, 
must  strike  any  one,  and  It  is  impossible  to  see 
how  both  ran  be  correct  The  particular  estates 
which  they  condemn  are  present  vested  Inter- 
ests, whereas  the  rule  applies  only  to  future 
estates.  They  condemn  them  because  the 
trusts  with  which  they  are  clothed  may  re- 
quire In  their  execution  a  larger  period  than 
that  prescribed  by  the  rule.  But  Prof.  Gray 
shows,  clearly  enough,  that  the  rule  has  no 
concern  with  anything  but  the  beginning  of 
the  estate;  that  It  requires  a  vesting  within 
the  period,  and,  where  this  occurs,  the  extent  or 
continuance  of  it  is  something  wholly  outside 
of  its  operation.  And  so,  in  section  232,  he 
asserts  as  admitted  and  established  doctrine 
that  an  Interest  Is  not  obnoxious  to  the  rule 
If  it  begin  within  a -life  in  being  and  twenty- 
one  years  thereafter,  though  It  may  extend  be- 
yond. The  same  thing  is  asserted  by  Lewis 
In  his  work  on  Perpetuities,  on  page  144,  and 
with  equal  clearness  and  emphasis.  He  says: 
The  remoteness  against  which  the  rule  is  di- 
rected is  remoteness  in  the  commencement,  or 
first  taking  effect,  of  limitations,  and  not  in 
the  cesser  or  determination  of  them.  An  es- 
tate that  is  to  arise  within  the  prescribed  pe- 
riod may  be  so  limited  as  to  be  determined  on 
the  happening  of  any  event,  however  remote.' 
There  is,  of  course,  no  disputing  such  authority 
as  this;  and  the  doctrine  is  so  clearly  ex- 
pressed, as  in  the  authority  we  have  cited  from 
oar  own  State  Reports,  that  it  admits  of  no 
two  interpretations.  Manifestly,  the  cases  crit- 
icised are  reconcilable  with  neither.  Applying, 
then,  this  doctrine  and  rule  to  the  particular 
estate  created  by  the  devise  we  are  considering, 
rather  than  subjecting  it  to  the  rulings  made 
in  these  cases  which  have  been  referred  to,  it 
seems,  Judged  of  by  itself,  unrelated  to  other 
parts,  to  stand  clear  of  the  rule.  Here  the  par- 
ticular estate,  both  legal  and  equitable,  vested 
at  once.  There  was  nothing  future  about  It, 
except  its  continuance.  It  began  within  the 
prescribed  limits,  and  it  is  of  no  consequence, 
so  far  as  concerns  the  rule,  that  It  extends  be- 
yond It.  Each  of  the  testator's  children  took  a 
present  vested  interest  in  the  term-  of  seventy- 
five  years,  the  full  enjoyment  of  which  noth- 
ing could  defeat  but  his  or  her  death  before 
Its  expiration,— not  transmissible,  because  not 
an  estate  of  Inheritance,  but  otherwise  as  free- 
ly alienable  as  any  other  estate  or  Interest 
It  is  Impossible  to  see  how  the  rule  against  per- 
petuities can  be  applicable  in  such  a  case  as 
this. 

"The  ulterior  estate— that  is,  the  gift  over  to 
testator's  children  and  grandchildren,  upon  the 
determination  of  the  estate  given  to  the  trustee 
—most  stand  or  fall  by  the  same  test.  The 
determining  question  must  be,  is  this  a  vested 
Interest,  or  is  its  vesting  suspended  until  the 
expiration  of  the  particular  estate?  If  the 
former,  it  too,  is  outside  of  the  operation  of 
the  role;  but  if  the  latter,  the  rule  necessarily 
applies,  and  as  certainly  condemns  It,  since, 
if  there  be  any  suspension  at  all,  It  is  for  sev- 
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enty-flve  years,  whereas  the  utmost  limit  in  a 
case  like  this  is  twenty-one  years.  An  estate 
is  said  to  be  vested  In  interest  when  there  is  a 
present  fixed  right  in  some  one  of  future  en- 
joyment of  It;  it  is  not  vested,  but  contingent 
when  either  the  person  who  is  to  enjoy  it  or 
the  event  upon  which  the  estate  is  to  arise  is 
uncertain.  The  rule,  as  stated  in  Smith,  Ex. 
Int  p.  281,  is  as  follows:  'Where  real  or  per- 
sonal estate  is  devised  or  bequeathed  to  such 
children,  or  to  such  child  or  Individuals,  as 
shall  attain  a  given  age,  or  the  children  who 
shall  sustain  a  given  character,  or  do  a  partic- 
ular act  or  be  living  at  a  certain  time,  with- 
out any  distinct  gift  to  the  whole  class,  pre- 
ceding such  restrictive  description,  so  that  the 
uncertain  even  forms  part  of  the  description  of 
the  devisee  or  legatee,  the  interest  so  devised 
is  necessarily  contingent,  on  account  of  the  per- 
son. For,  until  the  age  is  attained,  the  char- 
acter Is  sustained,  or  the  act  performed,  the 
person  Is  unascertained;  there  is  no  person  an- 
swering to  the  description  of  the  person  who 
Is  to  take  as  devisee  or  legatee.'  In  our  case, 
a  sale  of  the  land  is  directed  at  the  expiration 
of  seventy-five  years  from  testator's  death, 
and  the  proceeds  are  bequeathed  In  the  follow- 
ing language:  To  and  among  all  my  said  chil- 
dren, share  and  share  alike,  that  may  be  then 
living,  and  the  legal  descendants  of  any  of 
my  said  children  that  may  then  be  dead;  the 
legal  descendants  of  said  deceased  child  or 
children  to  take,  however,  only  such  share  or 
portion  of  the  said  proceeds  of  sale  as  their 
deceased  parent  would  have  taken  if  then  liv- 
ing.' There  is  here  no  distinct  gift  to  the 
whole  class  of  children.  Those  only  are  to 
take  who  survive  the  determination  of  the  par- 
ticular estate.  The  language  used  makes  a 
fair  equivalent  of  a  bequest  to  such  children 
'as  shall  attain  a  given  age.'  Not  for  seventy- 
five  years  can  there  be  any  person  answering 
to  the  description  of  the  persons  who  are  to 
take  as  devisees  or  legatees.  It  is  not  as 
though  the  parties  had  been  individuated,  as 
in  McClure's  Appeal,  72  Pa  St  414,  where  the 
Interest  was  held  to  be  vested.  The  peculiar 
features  of  that  case  are  said,  in  the  subse- 
quent case  of  Cascaden's  Estate,  153  Pa.  St. 
172,  25  Atl.  1075,  to  have  controlled  its  de- 
cision. The  case  last  mentioned  approaches 
most  closely  the  case  in  hand.  There  the  be- 
quest was  as  follows:  'When  the  youngest 
child  arrives  at  the  full  age  of  twenty-one 
years,  then  I  direct  all  my  said  real  estate  and 
Investments  to  be  converted  Into  money  by 
my  executors,  and  divided  as  follows:  I  give 
and  bequeath  to  my  wife,  out  of  said  moneys, 
fifteen  thousand  dollars,  and  all  the  rest,  resi- 
due, and  remainder  I  direct  to  be  divided 
among  my  said  children,  share  and  share  alike, 
subject  to  the  deduction  which  I  have  before 
directed  to  be  made.  Should  any  of  my  chil- 
dren die  before  the  youngest  child  arrives  at 
the  age  of  twenty-one  years,  leaving  children, 
then  the  said  share  shall  be  divided  among  said 
children,  share  and  share  alike;  or,  if  he  or 
she  shall  die  without  leaving  children,   then 
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his  or  her  chare  shall  be  divided  among  the  re- 
maining children,  share  and  share  alike.'  It 
was  held  that  the  interests  given  to  the  chil- 
dren did  not  vest  until  the  youngest  arrived  at 
the  age  of  twenty-one  years.  In  the  opinion, 
the  court  distinguished  clearly  between  tie 
facts  of  this  and  of  McClure's  Appeal,  supra. 
They  said:  'In  that  case  [McClure's  Appeal] 
the  testator  directed  the  residue  of  his  estate, 
If  any,  remaining  after  the  death  of  his 
wife,  to  be  equally  divided  between  his  neph- 
ews and  nieces,  individuating  them  by  their 
names,  and  declaring  that  each  is  to  have  an 
equal  share.  It  was  said  in  the  opinion  of 
the  court:  "The  gift  is  to  his  nephews  and 
nieces,  not  as  a  class,  but  by  name  as  indi- 
viduals, without  words  of  survivorship,  and 
with  no  bequest  over,  In  the  event  of  their 
death,  In  the  life  of  the  widow."  Herein 
that  case  differs  from  the  one  in  hand.  In 
the  latter  the  testator  does  not  individuate 
his  children  and  give  each  one  a  share  by 
name..  In  fact,  the  names  of  his  children  are 
nowhere  mentioned  in  the  will.  The  gift  to 
them  is  to  a  class,  and  the  distribution  Is  to 
be  made  among  them,  share  and  share  alike, 
when  bis  youngest  child  shall  arrive  at  the 
age  of  twenty-one  years,  and  the  share  of 
such  child  as  shall  die  before  that  period 
without  leaving  children  shall  be  divided 
among  the  remaining  children,  share  and 
share  alike.  It  is  obvious  that,  had  Mrs. 
Manrise  [a  daughter  of  the  testator]  died 
prior  to  the  distribution  without  leaving  chil- 
dren, her  share  would  have  gone  to  the 
surviving  brothers  and  sisters  under  the  terms 
of  the  will.  But  it  was  contended  that  be- 
cause she  left  a  child  surviving  her,  her  in- 
terest in  the  estate  vested  In  her  descended 
to  and  vested  in  her  child.  Had  this  child 
lived  until  the  period  of  distribution,  there 
can  be  no  doubt  she  would  have  been  enti- 
tled to  her  mother's  share.  As  she  died  be- 
fore that  time,  to  hold  that  she  is  entitled  to 
her  mother's  share  Is  to  accord  to  her  a 
higher  estate  than  her  mother  possessed. 
The  estate  of  the  latter  was  contingent  upon 
her  living  until  the  youngest  child  came  of 
age.'  In  the  present  case  it  Is  the  event- 
that  Is,  the  determination  of  the  term  of 
years— that  is  to  indicate  which,  If  any,  of 
the  testator's  children  or  grandchildren  are  to 
take.  The  taking  is  made  contingent  upon 
their  surviving  that  period.  Many  authori- 
ties might  be  cited  in  support  of  the  view  we 
take  of  this  part  of  the  devise  in  question,— 
that  its  effect  Is  to  create  a  future  contingent 
interest,— but  it  is  hardly  necessary  to  do 
more  than  we  have.  What  gives  it  greater 
confirmation  than  any  adjudication  upon  a 
case  with  general  features  the  same  (since  all 
the  cases  are  more  or  less  distinguishable 
from  each  other,  and  each  stands  upon  its 
own  peculiarities)  is  the  undisguised  and  un- 
mistakable purpose  of  the  devise  to  accom- 
plish this  very  result,— as  manifest,  we  think, 
as  though  expressed  In  words.  After  all.  It 
Is  the  intention  of  the  testator  that  governs. 


It  is  impossible,  as  we  read  this  will,  to  con- 
clude that  the  testator  Intended  that  any  of 
his  children  should  take  an  estate  or  interest 
in  the  remainder  which  would  be  transmissi- 
ble or  alienable  during  the  continuance  of  the 
particular  estate.  And  yet  to  hold  these  in- 
terests vested  would  give  them  this  quality. 
On  the  contrary,  it  is  obvious  that  the  tes- 
tator's chief  and  controlling  purpose  through- 
out was  to  tie  up  his  estate,  and  hold  it  in- 
tact beyond  the  power  of  either  children  or 
grandchildren  to  Interfere  with  the  final  dis- 
tribution he  proposed  at  the  end  of  seventy- 
five  years. 

"And  it  may  be  that  we  must  yet  allow  to 
this  purpose  a  still  wider  and  more  con- 
trolling effect,  since,  having  determined  that 
this  ulterior  estate  Is  a  future  contingent 
interest,  repugnant  to  the  rule,  and  there- 
fore void  for  remoteness,  it  remains  to  con- 
sider In  what  condition  this  leaves  the  par- 
ticular estate.  As  we  have  said,  this  latter, 
standing  by  Itself,  unrelated  to  other  parts, 
does  not  offend  against  the  rule;  but  this 
needs  to  be  qualified  somewhat  The  estate 
It  grants  is  free  from  offense,  since  it  Is  free- 
ly alienable  and  in  no  sense  tends  to  a  per- 
petuity; but  it  contains  a  power  to  sell 
which  flatly  contravenes  the  rule,  and  which 
dare  not  be  exercised.  The  rule  with  re- 
spect to  powers  contained  in  a  grant  is  the 
same  as  that  which  applies  to  estates.  'If 
a  power  can  be  exercised  at  a  time  beyond 
the  limits  of  the  rule  against  perpetuities. 
It  is  bad.  This  happens  when  a  donee  of 
the  power  and  the  occasion  on  which  It  can 
be  exercised  may  both,  by  possibility,  be  in 
existence  beyond  the  limits  of  the  rule.' 
Gray,  Perp.  306.  So,  then,  we  have  nothing 
left  of  this  whole  devise  but  a  simple  estate 
of  seventy-five  years  In  a  trustee,  every  oth- 
er interest  in  the  land  passing  directly  and 
Immediately  to  the  heirs  of  George  John- 
ston, the  testator;  in  other  words,  the  heirs 
taking  the  fee  In  the  lands  subject  to  this 
term  of  years,  if  the  latter  be  allowed  to 
stand.  The  result  would  be  easily  reached 
if  the  beneficiaries  under  the  trust  were  the 
•heirs'  of  the  testator,  but  they  are  not 
The  gift  is  to  his  children  and  the  legal  de- 
scendants of  such  as  shall  die  during  the 
period.  The  rule  with  respect  to  void  ulte- 
rior limitations  is  stated  by  Lewis  (page  420) 
as  follows:  'As  to  prior  limitations,  the  in- 
validity of  a  limitation  on  account  of  re- 
moteness places  all  prior  gifts  In  the  same 
situation  as  if  it  had  been  omitted  entirely 
from  the  disposition  scheme.  •  *  *  A  lim- 
itation of  a  life  estate,  or  other  partial  inter- 
est with  a  remainder  expectant  upon  it, 
which  is  void  for  remoteness,  of  course,  re- 
mains In  statu  quo  prius,  neither  receiving 
enlargement  nor  suffering  diminution.'  If 
this  rule  admits  of  no  exception,  but  is  to  be 
applied  in  every  case,  then  this  particular 
estate  must  stand.  But  that  is  a  conclu- 
sion that  It  would  seem,  ought  If  possible, 
to  be  avoided;   for  the  devise,  stripped  of 
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the  power  of  sale,  and  avoided  as  to  the 
larger  estate  over,  cannot  with  any  reason 
be  said  to  express  the  testator's  wishes.  It 
will  not  be  pretended  that  the  particular 
estate  was  designed  to  serve  any  purpose 
of  its  own,  distinct  fromthe  limitation  over. 
On  the  contrary,  it  is  evident  that  It  was 
adopted  simply  as  a  means  to  an  end,— a 
hook  upon  which  to  hang  suspended  a  tied- 
up  estate,  until  such  time  as  testator  de- 
sired it  to  be  opened  and  parted.  How  does 
it  In  any  way  enforce  testator's  wishes  to 
leave  the  hook  in  its  place,  when  there  is 
no  estate  to  suspend  It  upon?  The  estate 
which  he  expected  to  suspend  for  seventy- 
five  years,  if  we  are  right  in  our  previous 
conclusions,  the  law  has  disposed  of,— vested 
it  at  once  in  his  heirs  who  have  the  right 
to  dispose  of  their  interests  therein  at  any 
time.  The  whole  scheme  of  the  testator  In 
this  regard  has  been  defeated.  Instead  of 
observing  his  will,  Is  It  not  rather  enforcing 
one  not  his  to  keep  alive  under  such  cir- 
cumstances an  estate  which  he  contemplated 
only  In  connection  with  another  and  larger 
one  which  the  law  has  annulled?  It  would 
seem  that  such  a  case  ought,  upon  reason,  to 
be  excepted  out  of  the  general  rule.  In  Me- 
Sorley  v.  Leary,  4  Sandf.  Ch.  414,  it  Is  held 
that,  if  a  part  of  the  testator's  general 
scheme' is  that  the  estate  shall  be  kept  en- 
tire for  any  unlawful  period,  no  part  of  the 
provisions  can  be  sustained,  but  the  estate  to 
which  the  void  provisions  relate  will  vest 
Immediately  In  the  heir.  When  a  will  con- 
tains distinct  and  Independent  provisions,  so 
that  different  portions  of  the  property,  or 
different  estates  or  interests  In  the  same 
portions  of  the  property,  are  created,  some 
of  which  are  valid  and  others  invalid,  the 
valid  will  be  preserved,  unless  those  which 
are  invalid  and  those  which  are  valid  are 
so  dependent  upon  each  other  that  they  can- 
not be  separated  without  defeating  the  gen- 
eral intent  of  the  testator.'  Haxtun  v. 
Corse,  2  Barb.  Ch.  506.  The  rule  is  stated 
In  argument  in  Darling  v.  Rogers,  22  Wend. 
495,  as  follows:  Where  a  will  is  good  in 
part  and  bad  In  part,  the  part  otherwise 
valid  is  void  if  it  works  such  a  distribution 
of  the  estate  as,  from  the  whole  instru- 
ment, taken  together,  was  evidently  never 
the  Intention  of  the  testator;  otherwise,  when 
the  good  part  Is  so 'far  Independent  that  it 
would  have  stood  had  the  testator  been 
aware  of  the  Invalidity  of  the  rest'  In 
Hawley  v.  James,  16  Wend.  61,  In  which  the 
decision  of  the  chancellor  was  reversed,  it 
is  distinctly  asserted  in  the  opinion  of  the 
chief  justice  that  valid  life  estates,  prior  to 
void  remainders,  will  not  be  upheld  if  up- 
holding them  would  work  Injustice  and  de- 
feat the  main  object  of  the  testator.  Prof. 
Gray,  in  his  work  on  Perpetuities,  clearly 
recognizes  such  exceptions  to  the  general 
rule.  In  discussing  those  cases  which  seem 
to  have  overlooked  that  part  of  the  rule 
which  makes  it  applicable  only  to  future 


contingent  interests,  he  makes  special  ref- 
erence, on  page  172,  to  the  case  of  Thorn- 
dike  v.  Loring,  15  Gray,  391,  which  of  all 
the  cases  we  have  seen  most  nearly  ap- 
proaches this  In  its  essential  features.  In 
that  case  a  fund  was  given  by  will  to  trus- 
tees for  fifty  years.  (It  is  of  no  consequence 
in  this  connection  that  It  was  given  to  ac- 
cumulate); then  to  be  paid  over  to  those 
who  would  be  entitled  to  the  testator's  es- 
tate if  he  had  died  intestate.  The  court  held 
that  the  gift  to  the  trustees  was  void  for  re- 
moteness; that  therefore  the  whole  trust 
fell;  that  a  residuary  clause  in  the  will  took 
effect;  and  that  the  estate  passed  at  once  to 
the  residuary  legatees.  Prof.  Gray  shows 
that  the  particular  estate  did  not  offend 
against  the  rule;  that  It  was  good  in  law  or 
equity,  though  the  ulterior  gift  was  not. 
Nevertheless  he  sustains  the  action  of  the 
court  In  setting  aside  the  whole  trust,  In  the 
following  language:  'It  may  be  fairly  urged 
in  support  of  the  decision  In  Tborndlke  v. 
Loring  that  the  trust  was  created  solely  for 
the  purpose  of  making  an  Invalid  gift,  and 
that,  its  sole  object  being  Illegal,  the  whole 
trust  failed.' 

"It  is  equally  clear  that  in  the  present  case 
the  only  purpose  the  testator  had,  in  con- 
nection with  the  trust  he  established,  was 
to  make  an  Invalid  gift  His  aim  was  to 
control  the  disposition  of  his  property  be- 
yond the  period  that  the  law  allows,  and 
this  devise  was  the  scheme  adopted  to  ac- 
complish It  It  was  a  manifest  attempt  to 
accomplish  an  Illegal  object  and  for  this 
reason,  if  for  no  other,  the  whole  scheme 
should  fail.  A  like  result  follows  from  the 
circumstance  that  the  two  estates  are  not 
separable;  that  is  to  say,  they  are  so  re- 
lated that  upholding  the  one  and  avoiding 
the  other  would  clearly  defeat  the  main,  if 
not  the  only,  purpose  of  the  testator  In  mak- 
ing the  devise.  No  cases  are  to  be  found 
In  Pennsylvania,  supporting  the  view  here 
expressed,  but  neither  can  any  be  found 
which  are  in  conflict  with  it  There  are 
cases— Lawrence's  Estate,  136  Pa.  St.  354,  20 
Atl.  521,  and  others— which  recognize  the 
general  rule  as  stated  by  Lewis,  viz.  that  a 
prior  estate  neither  receives  enlargement  nor 
suffers  diminution  when  a  remainder  ex- 
pectant upon  it  is  declared  void  for  remote- 
ness. But  the  question  whether  this  gen- 
eral rule  admits  of  exceptions  Is  nowhere 
discussed  in  any  of  them.  Elsewhere,  we 
have  seen,  the  rule  is  not  invariably  applied, 
and  a  recognized  exception  is  where,  ae  In 
this  case,  the  failure  of  the  ulterior  estate 
disturbs,  so  as  to  defeat  the  main  and  dom- 
inant purpose  of  the  testator.  Another  is 
where  the  particular  prior  estate  is  adopted 
as  a  means  for  the  accomplishment  of  that 
which  the  law  forbids.  The  present  case 
falls  within  both  exceptions.  Our  conclu- 
sion Is  that  the  devise  of  the  six  several 
tracts  of  land  described  In  the  bill,  con- 
tained in  the  last  will  of  George  Johnston, 
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deceased,  is  wholly  and  entirely  void,  and 
that,  as  to  these  lands,  the  said  George  John- 
ston died  Intestate.  It  follows  that  the  plain- 
tiff, who  is  a  son  and  heir  at  law,  is  entitled 
to  the  relief  prayed  for.  Let  a  decree  in 
accordance  herewith  be  prepared  and  sub- 
mitted." 

E.  J.  McGune  and  W.  Rush  Glllan,  for  ap- 
pellants.    Sharpe  &  Sharpe,  for  appellee. 

PER  CURIAM.  The  very  able  and  ex- 
haustive opinion  of  the  learned  court  below 
in  this  case  is  so  full  and  complete,  and 
evinces  such  a  painstaking  care  in  its  prep- 
aration, and  Is  so  entirely  satisfactory  to  us, 
that  we  adopt  it  as  the  opinion  of  this  court, 
and  on  it  we  affirm  the  decree  of  the  com- 
mon pleas.  Decree  affirmed,  and  appeal  dis- 
missed, at  the  cost  of  the  appellants. 


<18S  Pa.  St  2SS) 

GERNERD  v. 


GERNERD. 


{Supreme  Court  of  Pennsylvania.     March  28, 
1898.) 

WlVB —  Aotiom   »on  Indcciko  Hcsband  to  Db- 
sbrt  Hen— Limitations. 

1.  SiDce  removal  of  disability  of  married  wo- 
men, a  wife  may  maintain  action  for  the  wrong- 
ful inducing  of  her  husband  to  leave  her. 

2.  An  action  by  wife  for  inducing  her  husband 
to  leave  her  is  not  for  words  spoken,  within  the 
statute  of  limitations,  though  words  are  proven 
as  one  of  the  means  employed  by  defendant  to 
effect   his  purpose. 

Appeal  from  court  of  common  pleas,  Le- 
high county. 

Action  by  Laura  Gernerd  against  Charles 
A.  Gernerd.  Judgment  for  plaintiff.  De- 
fendant appeals.     Affirmed. 

Evan  Holben  and  R.  E.  Wright,  for  appel- 
lant E.  J.  Llchtenwalner  and  Edward  Har- 
vey, for  appellee. 

FELL,  J.  The  right  of  a  husband  to  main- 
tain an  action  against  one  who  has  wrong- 
fully Induced  his  wife  to  separate  from  him 
seems  not  to  have  been  doubted  since  the 
case  of  Winsmore  v.  Greenbank  (decided  in 
1745)  Wllles,  577.  The  right  of  a  wife  to 
maintain  an  action  for  the  same  cause  has 
been  denied,  because  of  the  common-law 
unity  of  husband  and  wife,  and  of  her  want 
of  property  in  bis  society  and  assistance. 
There  was  certainly  an  inconsistency  in  per- 
mitting a  recovery  when  her  husband  was  a 
necessary  party  to  the  action,  and  she  had 
no  separate  legal  existence  or  interest  and 
the  damages  recovered  would  belong  to  him, 
but  the  gist  of  the  action  Is  the  same  in  ei- 
ther case.  There  Is  no  substantial  differ- 
ence in  the  right  which  each  has  to  the  so- 
ciety, companionship,  and  aid  of  the  other, 
and  the  injury  is  the  same  whether  it  affects 
the  husband  or  the  wife.  Where  the  wife 
has  been  freed  from  her  common-law  disa- 
bilities, and  may  sue  in  her  own  name  and 
right  for  torts  done  her,  we  see  no  reason 


to  doubt  her  right  to  maintain  an  action 
against  one  who  has  wrongfully  induced  her 
husband  to  leave  her.  Generally,  this  right 
has  been  recognized  and  sustained  in  juris- 
dictions where  she  has  the  capacity  to  sue, 
notably  In  the  cases  of  Bennett  v.  Bennett, 
116  N.  Y.  584,  23  N.  E.  17;  Foot  v.  Card,  58 
Conn.  4,  18  Atl.  1027;  Seaver  v.  Adams  (N. 
H.)  19  Atl.  776;  Westlake  v.  Westlake,  34 
Ohio  St  621;  Haynes  v.  Nowlin,  129  Ind. 
581,  29  N.  E;  389;  Warren  v.  Warren,  89 
Mich.  123,  50  N.  W.  842;  Bassett  v.  Bassett, 
20  111.  App.  543;  Price  v.  Price,  91  Iowa,  693, 
60  N.  W.  202;  Clow  v.  Chapman,  125  Mo. 
101,  28  S.  W.  328;  Mehrhoff  v.  Mehrhoff,  26 
Fed.  13.  The  New  York  and  Indiana  cases 
cited  overrule  the  earlier  cases  in  those 
states  in  which  a  different  conclusion  had 
been  reached.  The  only  decisions  in  which 
we  find  the  right  denied  are  Duffies  v.  Duf- 
fies, 76  Wis.  374,  45  N.  W.  522,  and  Doe  v. 
Roe,  82  Me.  503,  20  Atl.  '83.  Of  late  years, 
the  right  of  the  wife  to  sue  has  generally 
been  maintained  by  text  writers.  It  Is  said 
in  Bigelow,  Torts,  153:  "To  entice  away  or 
corrupt  the  mind  and  affection  of  one's  con- 
sort is  a  civil  wrong,  for  which  the  offender 
is  liable  to  the  injured  husband  or  wife," 
And  in  Cooley,  Torts,  228:  "We  see  no  rea- 
son why  such  an  action  should  not -be  sup- 
ported, where,  by  statute,  the  wife  Is  allow- 
ed, for  her  own  benefit  to  sue  for  personal 
wrongs  suffered  by  her."  In  1  Jag.  Torts, 
p.  467,  many  of  the  cases  on  the  subject  are 
referred  to,  and  the  conclusion  Is  thus  stat- 
ed: "On  the  other  band,  it  has  been  insist- 
ed that  In  natural  justice  no  reason  exists 
why  the  right  of  the  wife  to  maintain  an 
action  against  the  seducer  of  her  husband 
should  not  be  co-extenslve  with  the  right  of 
action  against  her  seducer.  The  weight  of 
authorities  and  the  tendency  of  the  legisla- 
tion strongly  incline  to  the  latter  opinion." 
The  same  proposition  Is  stated  in  1  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  p.  166,  and  in  1  BIsh. 
Mar.  &  Div.  |  1358.  The  defendant  in  this 
action  was  the  father  of  the  plaintiff's  hus- 
band, and  the  case  was  one  to  be  carefully 
guarded  at  the  trial  The  intent  with  which 
he  acted  was  material  in  determining  his 
liability.  It  was  his  right  to  advise  his  son, 
and  in  so  doing  in  good  faith,  and  with  a 
proper  motive,  he  should  not  be  regarded  in 
the  same  light  as  a  mere  intermeddler.  A 
clear  case  of  want  of  justification  on  the 
part  of  the  parents  should  be  shown  before 
they  should  be  held  responsible.  Cooley, 
Torts,  265;  Hutcbeson  v.  Peck,  5  Johns. 
196;  Bennett  v.  Smith,  21  Barb.  439;  Hullng 
v.  Hullng,  32  111.  App.  519;  Tasker  v.  Stan- 
ley, 153  Mass.  148,  26  N.  E.  417;  Fratlnl  v. 
Caslinl  (Vt)  44  Am.  St  Rep.  850,  note  (s.  c. 
29  Atl.  252).  On  the  trial  the  plaintiff  was 
held  to  distinct  and  clear  proof  that  the  de- 
fendant wrongfully  and  maliciously  caused 
her  husband  to  abandon  her.  Every  right 
which  the  defendant  could  properly  claim 
in  this  regard  was  carefully  stated  in  a  very 
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clear  and  adequate  charge.  The  claim  that 
the  action  was,  In  effect,  an  action  for  words 
spoken,  and  consequently  barred  by  the  stat- 
ute of  limitations,  cannot  be  sustained.  It 
was  not  either  in  form  or  in  substance  an 
action  of  slander,  and  the  words  proven  were 
only  one  of  the  many  means  employed  by  the 
defendant  to  effect  bis  purpose.  The  Judg- 
ment Is  affirmed. 


(185  Pa.  St  MB) 

WILKINSON  v.  BECKER. 

(Supreme  Court  of  Pennsylvania.     March  28, 

1898.) 

Building  Contract— Election  to  Compute  at 
Contractor's  Expbnsb. 
Notice  by  defendant  owner  of  a  building  to 
plaintiff,  who  had  contracted  to  do  the  plumbing 
in  it,  that  certain  things  had  not  been  proper- 
ly done,  and  that  he  would  not  accept  the 
plumbing  till  all  was  complete,  and,  "unless  you 
immediately  comply  with  the  contract,  I  will 
employ  a  plumber  to  do  so,  and  deduct  the  cost 
from  the  contract  price,"  is  an  election  by  de- 
fendant to  complete  the  work  if  plaintiff  did  not, 
entitling  plaintiff  to  contract  price  less  expense 
of  completion,  and  does  not  require  formal  ac- 
ceptance by  plaintiff,  and  waives  the  architect's 
approval  as  a  prerequisite  to  recovery. 

Appeal  from  court  of  common  pleas,  Mont- 
gomery county. 

Action  by  John  M.  Wilkinson  against  Hen- 
ry Becker  to  enforce  mechanic's  lien.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

W.  Henry  Sutton,  for  appellant.  H.  H.  Gil- 
kyson  and  William  F.  Solly,  for  appellee. 

FELL,  J.  The  lien  filed  In  this  case  was 
for  plumbing  and  gas  fitting  done  under  a 
written  contract  The  defense  set  up  was  that 
the  plaintiff  had  not  substantially  perform- 
ed the  contract  and  that  therefore  nothing 
was  due  him.  On  this  issue  the  case  was 
tried.  The  rule  as  to  substantial  perform- 
ance was  fully  stated  in  the  charge,  and  the 
Jury  was  instructed  that  the  mere  possession 
and  use  of  the  house  by  the  defendant  could 
not  be  considered  as  an  acceptance  of  de- 
fective work,  and  that  it  imposed  no  liabili- 
ty on  him  to  pay  any  part  of  the  contract 
price  if  the  whole  contract  had  not  been  sub- 
stantially completed.  It  is  conceded  that  the 
instruction  on  this  subject  was  quite  as  fa- 
vorable to  the  defendant  as  he  was  entitled 
to. 

The  principal  objections  to  the  charge  now 
Insisted  on  relate  to  the  instruction  as  to 
the  effect  of  the  letter  of  November  8,  1890, 
written  by  the  defendant  to  the  plaintiff, 
and  to  the  direction  to  the  Jury  that,  If  the 
defendant  undertook  to  complete  the  work, 
and  deduct  the  cost  from  the  contract  price, 
he  could  not  set  up  the  nonperformance  of 
the  contract  as  ground  for  withholding  from 
the  plaintiff  the  whole  of  the  contract  price. 
In  the  letter  of  November  8th,  the  defendant, 
after  mentioning  a  number  of  particulars  in 
which  he  claims  the  work  is  Incomplete, 
says:     "These  things  and  others  have  not 


been  properly  done,  and  must  be  remedied. 
I  will  not  accept  the  plumbing  and  gasfitting 
until  all  Is  complete,  and,  unless  you  Imme- 
diately comply  with  the  contract,  i  will  em- 
ploy a  competent  plumber  to  do  so,  and  de- 
duct the  cost  from  the  contract  price."  In 
considering  the  effect  to  be  given  to  this  no- 
tice, all  the  circumstances  must  be  consid- 
ered. A  dispute  between  the  parties  as  to 
the  character  of  the  work  had  existed  for  a 
year  and  a  half  before  the  letter  was  writ- 
ten; and  during  this  period  there  bad  been 
no  suggestion  by  the  defendant  that  the  de- 
fects of  which  he  complained  were  of  such 
a  character  as  to  release  him  from  payment 
of  the  whole  price,  and  the  plaintiff's  right 
to  a  Just  compensation  had  been  repeatedly 
recognized  by  the  defendant  The  defend- 
ant had  moved  into  the  house  before  the 
work  was  completed,  and  during  its  progress 
he  had  supervised  it  ordered  changes,  and 
directed  the  workmen  what  to  do.  After  he 
had  occupied  the  house  for  four  months,  in 
answer  to  a  demand  for  settlement  he  wrote 
the  plaintiff,  explaining  the  delay,  but  mak- 
ing no  objection  to  the  work  done  or  to  the 
nonperformance  of  the  contract.  Fifteen 
months  before  the  date  of  this  letter,  the 
defendant  had  written  to  the  plaintiff  that 
he  would  proceed  to  remedy  the  defects,  and 
"charge  the  cost  to  him";  and,  in  pursuance 
of  this  notice,  the  plaintiff's  workmen  nan 
gone  to  the  house,  and  attempted  to  make 
the  work  satisfactory  to  the  defendant.  The 
position  of  the  plaintiff  throughout  had  beec 
that  he  had  fully  complied  with  the  contract. 
and  that  the  objections  to  the  work  had  not 
been  made,  in  good  faith,  but  to  delay  or 
avoid  payment;  and  when  his  efforts  to 
make  the  work  satisfactory  to  the  defend- 
ant, or  to  adjust  their  differences,  bad  failed, 
he  assented  to  the  proposition  made,  rather 
than  prolong  a  fruitless  controversy,  ,and 
was  willing  that  the  cost  of  remedying  any 
defects  shown  to  exist  should  be  charged  to 
him. 

We  see  no  error  in  holding  that  this  notice 
was  an  election  by  the  defendant  to  com- 
plete the  work  If  the  plaintiff  failed  to  do  so, 
and  that  the  plaintiff  could  recover  the  con- 
tract price  less  the  cost  necessary  to  com- 
plete the  work  in  accordance  with  the  speci- 
fications. It  was  the  right  of  the  defendant 
to  hold  the  plaintiff  to  the  terms  of  the  con- 
tract and,  if  there  was  a  failure  of  perform- 
ance in  material  matters,  he  was  not  liable 
for  any  part  of  the  contract  price.  His  use 
and  occupation  of  the  house  Imposed  no  lia- 
bility on  him  to  pay  for  the  defective  work, 
and  none  would  have  been  imposed  by  reme- 
dying the  defects  and  supplying  the  omis- 
sions In  the  work.  But  the  notice  given 
left  the  plaintiff  free  to  do  the  work  himself, 
or  to  have  it  done  at  his  cost  by  the  defend- 
ant It  did  not  leave  the  defendant  free  to 
assert  that  he  was  not  answerable  for  the 
value  of  the  work  done  because  the  whole 
had  not  been  completed. 
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If  the  architect's  approval  was  a  prerequi- 
site to  recovery  by  the  plaintiff,  It  was  waiv- 
ed by  an  undertaking  by  the  defendant  to 
complete  the  work,  and  deduct  the  cost  from 
the  contract  price.  We  agree  with  the  learn- 
ed trial  Judge  that,  as  the  notice  was  an.  af- 
firmance only  of  the  defendant's  rights  un- 
der the  agreement,  its  formal  acceptance  by 
the  plaintiff  was  not  essential,  and  that  the 
evidence  did  not  show  that  an  agreement  to 
arbitrate  had  been  entered  into  by  the  par- 
ties. The  case  was  carefully  and  ably  tried, 
and  we  find  no  error  in  the  record.  The 
Judgment  is  affirmed. 

(186  Pa.  St.  217) 

UNION  TRUST  CO.  v.  CITIZENS'  TRUST  ft 

SURETY  CO. 

(Supreme  Court  of  Pennsylvania.     March  28, 

1898.) 

GuARASTT  —  PlRFORMAHCB     OF     BUILDING     CON- 
TRACT. 

A  policy  by  which  defendant  undertook  to 
protect  plaintiff  against  loss  by  reason  of  me- 
chanics' liens  for  work  or  material  furnished 
K.  "in  and  abont  the  erection  of  the  buildings" 
which  he  had  contracted  to  erect  for  plaintiff, 
and  to  "guaranty  the  completion  of  the  build- 
ings to  be  erected  on  the  said  lots  under  said 
contract,"  may  be  sued  on  to  recover  the  ad- 
vance payment  made  by  plaintiff  in  accordance 
with  the  contract,  K.  having,  after  receiving 
it,  abandoned  the  work. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  the  Union  Trust  Company, 
guardian,  against  the  Citizens'  Trust  &  Sure- 
ty Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

David  Jay  Myers,  for  appellant  E.  Spen- 
cer Miller  and  J.  Howard  Gendell,  for  appel- 
lee. 

WILLIAMS,  J.  The  building  contract  that 
gives  rise  to  this  litigation  was  a  little  out- 
side of  the  customary  form,  but  it  la  by  no 
means  difficult  to  understand.  The  Union 
Trust  Company,  the  plaintiff,  was  the  guard- 
ian of  several  minors,  who  were  owners  of 
land  in  Luzerne  county  which  had  been  laid 
out  in  village  lots  in  a  projected  village 
called  "Heldelburg."  As  such  guardian,  and 
with  the  leave  of  the  orphans'  court  of  Lu- 
zerne county,  it  entered  into  a  contract  with 
H.  B,  Klein  for  the  building  of  five  dwelling 
houses  upon  five  of  these  lots.  The  purport 
of  the  contract  was  that  Klein  should  fur- 
nish the  materials  and  labor  necessary  to 
complete  the  five  houses  in  a  good  and  work- 
manlike manner  for  the  price  of  $1,200  for 
each  house.  The  trust  company  was  to  ad- 
vance to  Klein  $1,000  of  the  price  of  each 
house  In  its  own  bond,  which  was  to  be  se- 
cured by  a  separate  mortgage  covering  the 
lot  on  which  the  house  was  to  be  erected. 
The  remaining  $200  of  the  price  of  each 
house  was  to  be  paid  when  the  contract  was 
fully  performed  by  Klein.  But,  as  the  $1,000 
on  each  house  was  to  be  paid  in  advance  of 


any  work  done  upon  it,  the  propriety  of  se- 
curing the  trust  company  against  any  de- 
fault upon  the  part  of  Klein  was  recognized 
in  the  contract,  and  provision  was  made  for 
this  purpose,  under  and  In  pursuance  of 
which  the  contract  or  policy  now  sued  on 
was  made  by  the  defendant,  the  Citizens' 
Trust  &  Surety  Company,  and  delivered  to 
the  plaintiff.  Two  of  the  bonds  provided  for 
In  the  building  contract  were  then  delivered 
to  Klein  as  an  advance  payment  of  $1,000 
upon  each  of  two  of  the  contemplated  houses. 
This  advance  was  made  to  enable  Klein  to 
provide  means  for  doing  the  work  under  his 
contract,  and  had  the  same  effect  upon  the 
Union  Trust  Company,  guardian,  as  a  certifi- 
cate of  no  set-off  would  have  done.  This 
contract  or  policy  of  Insurance  undertook  ex- 
plicitly to  insure  and  protect  the  Union  Trust 
Company  against  all  loss  by  reason  of  me- 
chanics' liens  for  work  or  material  furnished 
to  Klein  "In  and  about  the  erection  of  the 
buildings"  provided  for  in  the  building  con- 
tract, and  also  to  "guaranty  the  completion 
of  the  buildings  to  be  erected  on  the  said 
lots  under  the  said  contract."  After  all  this 
was  done,  Klein  began  work  upon  the  cel- 
lars for  the  two  dwelling  houses,  and  con- 
tinued until  the  excavations  therefor  were 
finished.  He  then,  for  some  reason  that  does 
not  appear,  abandoned  his  contract,  and  has 
made  no  effort  since  that  time  to  build  either 
of  the  houses,  and  they  have  never  been 
built  by  the  defendant,  who  was  surety  for 
his  performance.  Meantime  he  has  assigned 
both  of  the  bonds  received  by  him  as  an  ad- 
vance payment  upon  his  contract  from  the 
Union  Trust  Company.  He  does  not  appear 
to  have  disposed  of  either  of  them  for  its 
full  value,  but  to  have  pledged  them  for 
sums  of  money  received  by  him,  amounting 
in  the  aggregate  to  about  $900.  This  would 
have  been  all  right,  and  perfectly  fair,  if  he 
had  gone  on,  and  built  the  houses;  but  he  did 
not  do  this.  He  did  nothing  in  the  way  of 
performance  except  to  dig  the  cellars.  How. 
now,  shall  the  Union  Trust  Company  protect 
itself  from  loss?  Clearly,  by  resorting  to 
the  contract  or  policy  of  the  defendant,  in 
which  the  full  performance  of  his  contract 
by  Klein  is  expressly  guarantied.  This,  it 
will  be  noticed,  is  not  a  guaranty  of  the  abil- 
ity of  Klein  to  do  the  work,  or  of  his  sol- 
vency, but  a  "guaranty"  that  he  will  complete 
the  work  as  he  had  contracted  to  do.  When 
he  did  not  complete  it,  a  right  of  action  ac- 
crued. The  defendant  can  be  called  upon 
to  meet  Its  own  engagement  whenever  the 
fact  that  Klein  has  failed  to  meet  his  be- 
comes apparent.  If  Klein  had  built  the  hous- 
es, and  liens  were  being  enforced  against 
them,  the  defendant  could  not  be  called  upon 
to  pay,  under  Its  policy,  until  the  amount  of 
such  liens  had  been  ascertained,  for  until  then 
the  extent  of  its  liability  upon  its  own  cove- 
nants could  not  be  fixed.  But  the  covenant 
on  which  the  plaintiff  rests  this  action  is 
that  in  which  the  defendant  undertakes  to  be 
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liable  to  the  extent  of  $2,000  for  the  perform- 
ance of  the  building  contract  by  Klein.  The 
breach  alleged  Is  the  total  failure  on  his  part 
to  build  at  all.  The  damages  claimed  are 
the  $2,000  paid  In  advance,  for  which  the 
plaintiff  has  received  nothing.  The  learned 
judge  of  the  court  below  held  correctly  that, 
as  the  case  stood  at  the  close  of  the  evidence, 
the  plaintiff  was  entitled  to  recover.  The  re- 
jection of  the  offer  to  show  the  value  of  the 
lots  upon  which  these  houses  were  to  be 
erected  furnishes  no  ground  for  reversal. 
The  value  of  the  lots  was  not  a  relevant  sub- 
ject The  plaintiff  was  suing  to  recover  Its 
advance  payment  made  upon  the  security  of 
the  defendant's  undertaking  guarantying  full 
performance  by  Klein  of  his  contract.  It 
was  conceded  that  he  did  not  perform.  The 
value  of  the  lots  was  unimportant,  and  im- 
material, therefore,  to  the  defense,  and  the 
evidence  offered  was  properly  rejected.  The 
plaintiff  Is  entitled  to  hare  its  bonds  returned 
to  It,  or,  If  that  cannot  be  done,  to  be  reim- 
bursed for  Its  loss.  The  order  made  by  the 
learned  judge  of  the  court  below  fixing  the 
amounts  due  to  the  persons  now  in  posses- 
sion of  said  bonds,  and  providing  for  this  as- 
signment, was  equitable,  and  should  have 
been  accepted  by  the  defendant  It  may 
yet  furnish  a  basis  upon  which  the  rights  of 
the  respective  parties  may  be  adjusted.  The 
assignments  of  error  are  overruled,  and  the 
iudgment  Is  affirmed. 


(185  Pa.  St.  2JS) 

ALBERTSON  v.  dTT  OF  PHILADELPHIA. 

(Supreme  Court  of  Pennsylvania.    March  28, 

1888.) 

Opening  Street— Damages — Evidence. 

Where,  after  defendant's  witness,  in  an 
action  for  damages  for  opening  street,  has  tes- 
tified as  an  expert  to  value  of  the  land  before 
and  after  the  opening,  and  on  cross-examina- 
tion haa  stated  that  his  estimate  of  the  value 
after  the  opening  did  not  include  the  cost  of 
street  improvements,  the  question  is  asked  him. 
"What  would  the  street  improvements  cost?" 
it  is  presumably  an  attempt  to  show,  as  an  in- 
dependent matter,  the  cost  of  future  improve- 
ments, which  is  not  permissible;  and  therefore, 
in  absence  of  a  showing  that  it  is  to  test  cor- 
rectness of  the  witness  estimate,  objection  to 
it  is  properly  sustained. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  Lewis  Albertson  against  the  dry 
of  Philadelphia.  From  an  adverse  judgment, 
plaintiff  appeals.    Affirmed. 

Wm.  H.  Shoemaker  and  Wm.  S.  Stenger, 
for  appellant  Francis  L.  Wayland,  Asst. 
City  Sol.,  and  John  L.  Klnsey,  City  Sol.,  for 
appellee. 

FELL,  J.  On  the  trial  of  an  action  to  re- 
cover damages  caused  by  the  opening  of  a 
street  the  defendant  called  a  witness,  who 
testified  as  an  expert  to  the  value  of  the 
land  before  and  after  the  street  was  opened.' 
On  cross-examination  this  witness  gave  an 


estimate  of  the  value  of  each  piece  of  land 
after  the  street  was  opened,  and  stated  that 
the  estimate  did  not  Include  the  cost  of 
street  Improvements.  He  was  then  asked, 
"What  would  the  street  Improvements  cost?" 
This  question  was  objected  to  by  the  counsel 
for  the  defendant  and  the  objection  was  sus- 
tained. This  gave  rise  to  the  only  excep- 
tion taken  daring  a  trial  of  unusual  length, 
and  the  only  matter  now  presented  for  con- 
sideration. The  cost  of  future  municipal 
Improvements  cannot  be  shown  to  establish 
an  Independent  item  of  claim  for  damages 
caused  by  the  opening  of  a  street  but  It  Is 
the  undoubted  right  of  either  party  to  ascer- 
tain by  cross-examination  whether  the  wit- 
nesses of  the  other,  in  estimating  the  dif- 
ference In  market  value  before  and  after 
the  opening,  have  taken  into  consideration 
the  probable  expense  to  the  owner  of  such 
Improvements,  and  the  effect  which  they 
would  have  upon  the  value  of  the  land. 
Harris  v.  Railroad  Co.,  141  Pa.  St  242,  21  Atl. 
590;  Dawson  v.  City  of  Pittsburgh,  159  Pa. 
St.  317,  28  Atl.  171;  Reyenthaler  v.  City  of 
Philadelphia,  160  Pa.  St  195.  28  Atl.  840. 
It  would  have  been  competent  to.  have  tested 
the  correctness  of  the  witness'  estimate  by 
questions  directed  to  show  what  elements  of 
advantage  or  disadvantage  to  the  property 
he  had  considered  in  forming  his  opinion, 
but  the  question  asked  disclosed  no  such  pur- 
pose. When  it  was  objected  to,  no  offer 
was  made  to  sustain  it  and  there  was  no 
explanation  of  Its  purpose.  Presumably,  it 
was  an  attempt  to  show  as  an  independent 
matter  the  cost  of  future  improvements,  and 
there  was  no  error  In  sustaining  the  objec- 
tion to  It    The  Judgment  is  affirmed. 


(US  Pa.  St.  238) 

MARSHALL  v.  HERSHEY. 

(Supreme  Court  of  Pennsylvania.     March  28, 

1898.) 

Water  Rights— Extent  or  Claim. 

Where  plaintiff,  in  an  action  by  a  lower 
against  an  upper  owner  of  lands  on  a  stream, 
to  have  his  rights  to  the  use  of  the  water  de- 
termined, claims  in  his  statement  the  natural 
flow  of  the  stream,  and  at  the  trial,  while  con- 
ceding defendant's  right  to  divert  a  part  dis- 
tinctly asserts  his  right  to  have  at  all  times  an 
uninterrupted  flow  of  water  sufficient  for  his 
needs,  he  cannot  be  held  to  have  fixed  a  stand- 
ard for  measurement  of  the  amount  he  was 
entitled  to,  by  his  testimony,  in  relation  to  the 
history  of  the  water  supply,  that  after  diversion. 
by  a  mill  race,  of  the  stream,  which  originally 
passed  through  his  land,  his  water  supply 'was 
for  some  time  taken  from  the  race  by  means  of 
a  pipe,  which  had  always  furnished  enough 
when  not  obstructed,  though  it  appeared  that 
this  was  a  2%-inch  pipe:  as  the  amount  that 
will  pass  through  a  pipe  depends  on  the  head  of 
water  and  *he  inclination  of  the  pipe  and  its 
position  in  relation  to  the  current. 

Appeal  from  court  of  common  pleas,  Chester 
county. 

Trespass  by  James  T.  Marshall  against 
Emanuel  Hershey  for  diverting  plaintiff's  wa> 
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ter  supply.    Judgment  for  defendant    Plain- 
tiff appeals.     Reversed. 

J.  Carroll  Hayes  and  Wm.  M.  Hayes,  for  ap- 
pellant Arthur  T.  Parke  and  J.  Frank  E. 
Hause,  for  appellee. 

FELL,  J.  The  judgment  In  a  prior  action 
between  the  same  parlies  determined  the  right 
of  the  plaintiff  to  the  use  of  so  much  of  the 
water  of  a  stream  which  ran  through  his  farm 
as  was  necessary  for  agricultural  and  domestic 
purposes.  On  the  trial  of  that  action  the  plain- 
tiff, whose  land  Is  below  that  of  the  defendant 
conceded  the  defendant's  prescriptive  right  to 
divert  a  part  of  the  water  to  his  mill,  but  he 
claimed  that  enough  should  be  left  to  flow  in 
the  natural  channel  to  supply  the  needs  of  his 
farm  and  dwelling.  The  defendant  claimed 
the  right  to  use  all  of  the  water,  and  had  di- 
verted all  of  it  to  his  mill.  The  Issue  raised 
was  decided  In  favor  of  the  plaintiff,  and  his 
right  thus  established.  The  present  action 
was  defended  on  the  ground  that  at  the  former 
trial  the  plaintiff  had  fixed  a  standard  for  the 
measurement  of  the  amount  of  water  to  which 
he  was  entitled,  and  that  he  had  since  received 
all  that  he  then  claimed.  Part  of  the  testimony 
of  the  first  trial  was  read  to  the  Jury,  and  it 
was  left  to  them  to  find  whether  the  plaintiff 
had  at  that  trial  fixed  a  standard,  and,  if  so, 
whether  he  bad  been  supplied  according  to  his 
own  measure. 

It  appeared  at  the  first  trial  that  the  plain- 
tiff had  purchased  his  property  24  years  be- 
fore the  commencement  of  any  litigation  con- 
cerning the  water  right  and  that  at  that  time, 
at  or  near  the  point  where  the  water  was 
diverted  to  the  defendant's  mill,  a  wooden 
pump  stock  10  feet  long,  with  a  bore  of  2% 
inches,  extended  through  an  embankment  and 
conducted  water  from  the  mill  race  to  the  nat- 
ural channel,  and  that  when  It  was  unob- 
structed the  supply  was  sufficient.  This  pump 
stock  had  been  removed  10  or  12  years  before 
the  trial.  After  its  removal  the  plaintiff's  sup- 
ply of  water  came  by  means  of  a  ditch,  until 
it  was  finally  shut  off  altogether  by  the  defend- 
ant Immediately  after  the  trial  the  defend- 
ant opened  a  ditch  across  the  embankment, 
which  furnished  an  adequate  supply,  but  a  few 
weeks  later  he  closed  this  ditch,  and  placed  a 
pump  stock,  with  a  bore  of  two  and  a  half 
inches,  through  the  embankment,  and  then 
claimed  that  he  was  furnishing  water  accord- 
ing to  the  standard  set  up  by  the  plaintiff  for 
the  measurement  of  his  right  although  the 
amount  thus  furnished  was  Insufficient  for  the 
plaintiff's  use.  In  fact  at  times  there  was  not 
enough  thus  furnished  to  reach  the  plaintiff's 
property.'  By  the  statement  filed  In  the  for- 
mer action  the  plaintiff  did  not  limit  his  right, 
bnt  claimed  the  natural  flow  of  the  stream.  At 
the  trial  he  conceded  the  right  of  the  defendant 
to  divert  a  part,  but  he  distinctly  asserted  his 
right  to  have  at  all  times  an  uninterrupted  flow 
of  water  sufficient  for  his  needs.  Whether  he 
had  this  right  was  the  question  submitted  by 


the  charge  and  decided  by  the  verdict  and  judg- 
ment. The  plaintiff  had  shown  that  a  part  of 
the  stream  had  passed  In  its  original  channel 
through  his  property  Immemorially,  until  the 
defendant  had  diverted  all  of  the  water.  In 
describing  the  condition  of  the  stream  when  be 
first  took  possession  of  his  property,  24  years 
before,  he  spoke  of  the  pump  stock  by  means 
of  which  the  water  was  conducted  from  the 
mill  race,  and  of  Its  removal  and  the  substi- 
tution of  a  drain  for  the  same  purpose,  and 
said  that  the  supply  had  always  been  sufficient 
unless  the  stock  or  drain  became  obstructed. 
This  was  in  support  of  his  claim  of  a  right  to 
have  enough  water,  by  showing  that  an  uninter- 
rupted supply  had  always  been  furnished;  and 
nothing  that  he  then  said  can  be  construed  as 
limiting  the  right  which  he  asserted  by  setting 
up  a  standard  by  which  the  water  should  be 
measured  out  to  him  through  a  2%-inch  pipe. 
The  uncertainty  of  such  a  'andard,  as  to  both 
the  quantity  and  sufficiency  of  the  supply,  is 
manifest  The  quantity  of  water  that  would 
pass  through  the  pipe  would  depend  on  the 
head  of  water  In  the  mill  race  and  the  Inclina- 
tion of  the  pipe  and  Its  position  in  relation  to 
the  current,  and  a  quantity  sufficient  during  a 
wet  season  might  be  Insufficient  during  a  dry 
one.  We  speak  only  of  the  testimony  of  the 
first  trial  which  was  introduced  at  the  second, 
as  It  Is  all  that  the  record  presents.  In  this 
we  find  nothing  which  justified  the  submission 
of  the  question  to  the  jury.  The  "assignments 
of  error,  from  the  eighth  to  the  fourteenth,  in- 
clusive, are  sustained,  and  the  judgment  Is 
reversed,  with  a  venire  facias  de  novo. 


(185  Pa.  St  17!) 
In  re  HOOPES*  ESTATE. 
Appeal  of  HARRIS. 
(Supreme  Court  of  Pennsylvania.    March  21, 

1898.) 
Will — Constrcotiox— Substitution  of  Legates. 

Provision  of  a  will  that  if  a  legatee  shall 
not  survive  to  receive  his  portion,  and  shall 
leave  no  children  to  inherit  it  his  share  shall 
revert  to  testator's  estate,  does  not  substitute 
the  children  as  legatees,  but  they  must  take  by 
inheritance  from  the  legatee,  which  they  can- 
not do,  the  legatee  dying  before  testator. 

Appeal  from  orphans'  court,  Chester  coun- 
ty. 

In  the  matter  of  the  estate  of  A.  Taylor 
Hoopes,  deceased.  From  decree  of  orphans' 
court  making  absolute  rule  to  dismiss  appeal 
of  W.  8.  Harris,  guardian,  frorc  decree  of 
register  of  wills  admitting  a  certain  instru- 
ment to  probate  as  the  will  of  deceased,  said 
Harris  appeals.    Affirmed. 

The  opinion  of  orphans'  court  la  as  fol- 
lows (HEMPHILL,  J.): 

"We  are  asked  to  dismiss  this  appeal  upon 
the  grounds,  because— First  the  decree  of  the 
register  of  wills  entered  May  16,  1892,  pro- 
bating decedent's  will  of  May  17,  1888,  has 
become  final  and  conclusive;  and,  second,  the 
petitioner,  as  guardian  of  the  minor  children 
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of  W.  Cooper  WetheriH,  deceased,  has  no  In- 
terest under  the  alleged  will  of  January  27, 
1888.  The  guardian  claims  that  the  Interest 
of  hit  wards  In  the  estate  of  the  decedent, 
which  entitles  him  to  his  appeal,  arises  under 
the  will  of  January  27,  1888,  through  a  be- 
quest of  J2.000  to  their  father,  W.  Cooper 
Wethemi.  deceased.  In  said  will,  among  a 
number  of  bequests  to  be  paid  out  of  the 
proceeds  of  the  sale  of  his  farm  Is  one  of 
$2,000  to  William  Cooper  Wetherillj  the  father 
of  these  minors;  but,  as  Mr.  Wetherlll's  death 
preceded  that  of  the  testator,  this  legacy 
would  lapse  unless  otherwise  disposed  of  by 
the  will.  The  guardian  claims  that  such  dis- 
position has  been  made  by  the  substitution  of 
his  children,  and  points  to  the  following 
clause  of  the  will  as  making  it:  'In  case  any 
one  to  whom  I  have  herein  named  (or  made) 
a  bequest  shall  not  survive  to  receive  his  or 
her  portion,  and  shall  leave  no  child  or  chil- 
dren to  Inherit  it,  the  share  of  any  or  all 
such  legatees  shall  revert  to  my  estate.'  This 
Is  not  a  clause  of  substitution;  for,  If  under 
It  the  children  take,  It  must  be  by  Inheritance, 
and  the  legacy  consequently  have  to  first 
vest  In  the  parent  legatee.  As  Mr.  WetherM 
died  before  the  testator,  the  legacy  bequeath- 
ed to  him  never  vested  In  him,  and  his 
children,  consequently,  could  not  Inherit  it 
from  him,  and  have,  therefore,  no  Interest 
under  this  will. 

"If,  however,  we  are  wrong  In  our  con- 
struction of  the  will,  the  appeal  has  been  tak- 
en too  late.  The  decree  of  the  register  pro- 
bating the  will  of  May  17,  1888,  was  entered 
May  16,  1892,  and  no  appeal  was  taken  there- 
from until  May  15,  1897,  five  years,  less  a 
day,  thereafter.  This  decree  was,  under  the 
act  of  March  15,  1832,  conclusive  as  to  the 
personal  estate  unless  appealed  from  within 
three  years,  and  Its  legality  could  not  be  in- 
quired Into  collaterally.  Carpenter  v.  Came- 
ron, 7  Watts,  51.  The  appeal  In  this  case 
was  consequently  not  taken  In  time,  and  for 
this  reason,  as  well  as  for  want  of  Interest  In 
the  appellant,  must  be  dismissed.  The  rule  is 
therefore  made  absolute,  and  the  appeal  dis- 
missed." 

W.  S.  Harris,  for  appellant  Alfred  P. 
Held  and  J.  Frank  E.  Hause,  for  appellee. 

PER  CURIAM.  For  reasons  given  by  the 
learned  president  of  the  orphans'  court  in  his 
opinion,  sent  up  with  the  record,  he  was  clear- 
ly right  In  dismissing  the  appeal  referred  to 
in  the  specification  of  error.  Decree  affirm- 
ed, and  appeal  dismissed,  at  appellant's  costs. 


<18S  Pa.  St  TO 

JONES  V.  PHILADELPHIA  TRACTION  CO. 

/Supreme  Court  of  Pennsylvania.     March  21, 

1898.) 
IitJCBT  to  Employe— Indbpkndent  Contractors. 
An  employft  of  one  of  several  independent 
contractors    constructing   a   power   house,    in- 
jured by  the  blowing  off  of  a  cap  from  the  end 


of  a  steam  pipe,  part  of  the  steam  plant  in 
course  of  construction  by  another  contractor, 
cannot  hold  the  owner  responsible  therefor  be- 
cause of  failure  of  its  engineer,  who  designed  the 
system,  to  provide  a  drip  in  the  pipe  by  which  wa- 
ter formed  by  condensation  of  steam  could  be  re- 
moved, it  appearing  that  drips  do  not  work 
automatically,  and,  even  when  used  with  care, 
do  not  keep  pipes  entirely  free  from  water;  that 
the  accident  was  caused  by  the  sudden  turning 
of  a  valve  by  an  employ^  of  the  ^team-plant 
contractor,  which  allowed  steam  to  enter  too 
rapidly  a  section  of  the  pipe  which  was  cold; 
that  poor  material  or  workmanship  would  have 
been  sufficient  to  cause  the  accident;  and  that, 
though  the  pressure  of  steam  alone,  in  the  ab- 
sence of  water,  would  not  have  caused  it,  nei- 
ther would  the  presence  of  water  of  itself. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Henry  Jones  against  the  Phila- 
delphia Traction  Company.  Judgment  for 
defendant    Plaintiff  appeals.    Affirmed. 

George  Demming  and  Frank  H.  Mi.  l-n,  for 
appellant  S.  Davis  Page  and  Thomas  Learn- 
ing, for  appellee. 

FELL,  J.  The  plaintiff,  at  the  time  of  his 
injury,  was  employed  by  a  bricklayer,  who 
was  one  of  a  number  of  Independent  con- 
tractors engaged  in  building  a  power  house 
for  the  corporation  defendant.  He  was  in- 
jured by  the  blowing  off  of  a  cap  from  the 
end  of  a  steam-supply  pipe,  which  was  a 
part  of  the  steam  plant  in  the  course  of  con- 
struction by  another  contractor.  The  cap  of 
the  pipe  was  blown  off  because  of  the  sud- 
den turning  of  a  valve,  which  allowed  the 
steam  to  enter  too  rapidly  a  section  of  the 
pipe  which  was  cold.  The  valve  was  turn- 
ed by  an  employs  of  the  contractor  for  the 
steam  plant  The  only  connection  of  the 
defendant  with  the  happening  of  the  acci- 
dent was  the  fact  that  Its  engineer  had  de- 
signed the  system  of  steam  piping,  and  the 
negligence  alleged  was  his  failure  to  provide 
for  a  drip  or  trap  In  the  steam  pipe  by 
means  of  which  water  formed  by  the  con- 
densation of  steam  could  be  removed.  The 
witness  upon  whom  the  plaintiff  relied  to 
prove  that  the  design  was  defective  stated 
that  there  should  have  been  a  trap  or  drip 
on  the  pipe,  and  that,  In  his  opinion,  the  ac- 
cident "was  due  to  one  of  three  causes- 
improper  design,  poor  material  and  work- 
manship, or  bad  management"  It  further 
appeared  from  the  testimony  that  the  pres- 
sure of  steam  alone  would  not  have  forced 
the  cap  off  if  the  pipes  had  been  free  from 
water,  and  that  the  presence  of  water  In 
the  pipes  would  not  of  Itself  have  caused  the 
accident  If  the  steam  had  been  turned  on 
gradually.  It  appeared  also  that  drip  pipes 
are  in  common  use  as  a  means  by  which  wa- 
ter may  be  drained  from  steam  pipes,  but 
that  it  is  impracticable  even  by  their  use  to 
keep  the  pipes  entirely  free  from  water,  and 
that  the  sudden  turning  of  the  valve  was, 
therefore,  negligence.  For  poor  material  and 
workmanship  or  bad  management  the  de- 
fendant was  not  responsible.    Either  of  these 
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ws* sufficient  to  have  caused  the  accident, 
and  the  latter  waa  shown  to  nave  been  the 
Immediate  cause.  As  to  the  question  of  Im- 
proper design,  drip  pipes  were  the  only  ap- 
pliances shown  to  be  In  general  use,  and,  as 
they  do  not  act  automatically,  and,  even 
when  used  with  care,  do  not  keep  the  pipes 
entirely  free  from  water,  their  presence 
would  not  of  Itself  have  lessened  the  danger, 
nor  could  their  absence  have  operated  as  an 
Independent  cause  of  the  accident.  Under 
this  testimony  the  jury  could  not  properly 
have  found  the  defendant,  responsible  for  the 
plaintiff's  injury,  and  there  was  no  error  In 
entering  a  nonsuit  The  Judgment  Is  af- 
firmed. 


(186  Pa.  St  208) 

In   re  OOMLY'S  ESTATE. 
'Supreme  Court  of  Pennsylvania     March  28, 
1898.) 
Commojj-Law  Marriage — Evidence. 
Evidence   that   prior    to    alleged    common- 
law  marriage  the  woman  had  illicit  intercourse 
with  others  is  not  admissible  to  disprove  the 
marriage. 
Sterrett,  C.  J.,  and  Mitchell,  J.,  dissenting. 

Appeal  from  orphans'  court,  Philadelphia 
county. 

In  the  matter  of  the  estate  of  Joseph  EL 
Comly,  deceased.  Prom  decree  of  orphans' 
court  overruling  exceptions  to  the  adjudi- 
cation of  the  auditing  Judge  that  Annie  P. 
Comly  was  married  to  deceased,  and,  with 
her  child,  was  entitled  to  the  whole  estate, 
Eleanor  P.  Comly  and  others  appeal.  Af- 
firm ed. 

W.  Horace  Hepburn  and  John  Shalcross, 
for  appellants.    Alfred  D.  Wller,  for  appellee. 


WILLIAMS,  J.  The  facts  brought  to  our 
attention  by  this  record  are  of  a  very  un- 
savory sort,  but  a  question  is  raised  upon 
them  which  compels  their  consideration. 
The  estate  of  Joseph  H.  Comly  has  been 
settled  by  Eleanor  P.  Comly,  the  adminis- 
tratrix, and  the  fund  raised  is  now  for  dis- 
tribution. A  woman  appears,  alleging  that 
she  was  the  wife  of  the  decedent,  having 
been  married  to  him  about  10  years  before 
his  death,  and  having  cohabited  with  him 
during  these  years.  The  marriage  set  up 
was  not  solemnized  in  the  usual  manner,  but 
was  entered  into  by  a  verbal  contract,  made, 
as  Is  alleged,  between  the  claimant  and 
Comly,  that  they  would  take  each  other  for 
husband  and  wife,  respectively,  until  death 
should  separate  them.  She  testified  dis- 
tinctly to  the  making  of  the  marriage  con- 
tract; that  Comly  provided  and  furnished 
for  her  a  house,  In  which  they  lived  and 
cohabited;  that  a  child  was  subsequently 
born  to  them;  and  that  he  had  openly  ac- 
knowledged her  to  be  his  wife  on  many  oc- 
casions, and  the  child  to  be  his  child.  There 
-~<w  much  evidence  given  in  the  court  below 


tending  to  discredit  this  story,  and  lead  to 
the  conclusion  that  the  relation  between 
Comly  and  the  claimant  was  a  meretricious 
one.  There  was,  on  the  other  hand,  consid- 
erable evidence  that  was  fairly  corrobora- 
tive of  the  testimony  of  the  claimant,  and 
that  tended  strongly  to  show  that  Comly  had 
recognized  and  spoken  of  the  claimant  as 
his  wife  on  many  occasions,  and  had  recog- 
nized the  child  born  after  the  alleged  mar- 
riage as  his  own.  If  this  evidence  was  com- 
petent, its  value  was  to  be  determined  by 
the  court  before  which  it  was  given,  and 
from  it  that  court  was  to  find  whether  the 
claimant  was  the  widow  of  Comly,  entitled 
to  share  as  such  In  his  estate,  or  was  an  Im- 
poster,  having  no  claims  whatever  upon  it 
The  assignments  of  error  from  the  sixth  to 
the  tenth,  inclusive,  are  directed  to  the  re- 
jection of  offers  to  show  that  prior  to  the 
alleged  marriage  with  Comly,  In  October, 
1885,  the  claimant  had  lived  in  illicit  rela- 
tions with  one  William  Conn  and  other  per- 
sons. This  evidence  did  not  tend  to  con- 
tradict her  story  of  the  marriage  with  Com- 
ly, and  it  seems  to  have  been  offered  for 
that  purpose.  Her  fidelity  to  Comly  during 
the  10  years  between  the  alleged  marriage 
and  his  death  was  not  attacked.  She  lived 
during  these  years  in  a  home  provided  by 
him,  cohabited  with  him,  and  was  known  In 
the  circle  in  which  she  moved  as  his  wife. 
Her  previous  misconduct  could  not  diminish 
the  value  of  these  circumstances,  and,  when 
offered  for  that  purpose,  was  properly  re- 
jected. The  remaining  assignments  allege 
error  In  the  court  below  In  finding  as  a  fact 
from  all  the  evidence  that  the  marriage  be- 
tween the  claimant  and  Comly  actually  took 
place  as  claimed  by  her.  There  was  evi- 
dence properly  before  the  court  from  which 
this  finding  could  be  made.  There  was  also 
a  mass  of  circumstances  shown  by  the  tes 
tlmony  that  seemed  to  indicate  that  the  rela- 
tion existing  between  these  parties  was  an 
Illicit  one.  The  court  below  had  the  wit- 
nesses before  them,  and  could  Judge  of  their 
credibility.  They  have,  after  a  careful  con- 
sideration of  all  the  testimony,  given  credit 
to  the  claimant.  We  are  asked  to  say  that 
this  was  error.  It  certainly  was  not  a  mis- 
take in  law.  If  it  was  a  mistake  in  reach- 
ing a  conclusion  of  fact  the  burden  Is  on 
the  appellant  to  point  out  the  mistake  clear- 
ly. It  is  not  enough  to  demonstrate  that 
the  fact  is  doubtful.  It  is  not  enough  that 
the  finding  appears  to  be  against  the  balance 
of  the  testimony.  Nor  yet  is  it  enough  that 
we  may  think  we  would  have  reached  a  dif- 
ferent conclusion  if  the  question  had  been 
for  us  to  decide  in  the  first  Instance.  The 
court  below  had,  as  we  have  not  the  wit- 
nesses before  them,  and  were,  therefore,  bet- 
ter able  to  say  to  whom  credit  ought  to  be 
given,  and  from  whom  it  ought  to  be  with- 
held, than  we  can  be.  Their  findings  of  fact 
must  stand,  therefore,  until  the  appellant 
shall  point  out  to  us  clearly  the  mistake  of 
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which  he  complains.  We  are  unable,  In 
view  of  these  considerations,  to  reverse  the 
findings  of  the  orphans'  court,  and  for  this 
reason  the  decree  resting  on  their  findings 
Is  affirmed;  the  costs  of  this  appeal  to  be 
paid  out  of  the  fund. 


STERRETT,  C.  J.,  and  MITCHELL,  JH 
sent 


dls- 


(W  R.  X.  «») 

McOANNA  v.  NEW  ENGLAND  R.  00. 
(Supreme  Court  of  Rhode  Island.     March  29, 
1898.) 
Accident  at  Railroad  Crossing — Contribctort 
Nbouobmok. 
Plaintiff,    driving    a    spirited    horse,    ap- 
proached a  railroad  crossing,  with  which  he  was 
perfectly  familiar,  from  a  direction  from  which 
he  could  have  an  unobstructed  view  for  a  con- 
siderable distance,  until  he  got  near  the  cross- 
ing, when  his  view  would  be  obstructed  by  a 
bank.    He  trotted  his  horse  with  a  slack  rein 
until  within  60  or  70  feet  of  the  crossing,  when 
he  heard  the  whistle  of  a  regular  train.    It  was 
too  late  for  him  to  stop.    His  horse  became  un- 
manageable, and  plunged  forward,  striking  the 
rear  of  the  third  car.    Plaintiff  was  thrown  to 
the  ground,  and  the  horse  died  from  his  inju- 
ries.    Bdd,  plaintiff's   contributory  negligence 
barred  recovery. 

Action  by  William  McCanna  against  the 
New  England  Railroad  Company.  Verdict 
for  plaintiff,  and  defendant  petitions  for  a 
new  trial.    Granted. 

Page  ft  Page  and  Arthur  Cushlng,  for 
plaintiff.  James  M.  Ripley  and  John  Hen- 
shaw,  for  defendant 

TILLINGHAST,  J.  This  Is  an  action  of 
trespass  on  the  case  for  negligence.  It  was 
tried  In  the  common  pleas  division,  and  re- 
sulted In  a  verdict  for  the  plaintiff  for  $500, 
and  the  defendant  now  petitions  for  a  new 
trial  on  the  grounds  (1)  that  the  verdict  was 
against  the  evidence  and  the  weight  thereof, 
and  (2)  that  the  verdict  was  against  the  law. 
The  Injuries  complained  of  were  received  by 
the  plaintiff  on  the  9th  of  October,  1895,  at 
about  4  o'clock  In  the  afternoon,  at  a  rail- 
road crossing  on  the  main  road  between  East 
Blackstone,  Mass.,  and  Woonsocket,  R.  I.,  in 
the  following  manner:  The  plaintiff,  who  Is 
an  undertaker,  had  been  to  a  burying  ground 
with  a  funeral,  and  was  returning  along  said 
road  to  Woonsocket,  driving  a  one-horse 
hearse,  and  when  he  reached  the  point  where 
the  road  crosses  the  railroad  at  grade,  his 
horse,  which  was  a  spirited  one,  became  un- 
manageable by  reason  of  the  approaching 
train,  and,  despite  the  efforts  of  the  plaintiff 
to  control  him,  plunged  forward,  and  ran  In- 
to the  rear  part  of  the  third  car  of  the  lim- 
ited express  train  running  from  Boston  to 
Willimantlc.  The  train  was  a  regular  one, 
and  was  on  time  when  the  accident  occurred. 
The  hearse  was  overturned,  and  the  plaintiff 
was  thrown  to  the  ground  and  injured  by  the 
collision,  and  the  horse  was  so  badly  Injured 
that  he  afterwards  died  in  consequence  there- 


of. The  evidence  shows  that  a  person  ap- 
proaching said  crossing  from  the  direction  in 
which  the  plaintiff  was  approaching  it  would 
have  an  unobstructed  view  of  the  railroad  for 
a  considerable  distance  until  he  gets  near  to 
the  crossing,  when  a  hill  or  bank,  covered 
with  trees  and  shrubbery,  would  shut  off  his 
view  until  he  comes  near  to  said  crossing. 
The  plaintiff's  declaration  alleges  negligence 
on  the  part  of  the  defendant  (a)  In  Its  failure 
to  blow  the  whistle;  (b)  In  its  failure  to  ring 
the  bell;  (c)  In  its  failure  to  maintain  any 
gate  or  flagman  at  said  crossing;  and  (d)  in 
Its  failure  to  give  any  warning  or  signal  what- 
ever that  its  locomotive  and  train  were  ap- 
proaching said  crossing.  The  plaintiff  was 
perfectly  familiar  with  the  crossing,  and  had 
been  over  it  five  times  before,  the  same  day. 
He  testified  that  he  was  looking  out  for  any 
train  that  might  come  along;  that  he  was 
listening,  with  his  head  Inclined  to  the  left, 
and  that  the  first  he  knew  of  the  approach 
of  the  train  was  when  he  heard  the  whistle 
blow,  he  then  being  about  70  feet  from  the 
track;  that  he  tb.en  gathered  up  the  slack 
reins,  and  tried  to  stop  his  horse,  but  could 
not  as  It  threw  up  its  head,  and  made  a 
plunge  forward,  striking  the  third  car,  as 
aforesaid.  On  cross-examination  plaintiff  tes- 
tified that  he  was  trotting  his  horse  right 
along  until  he  got  within  60  feet  or  so  of  the 
crossing,  trying  to  listen  at  the  same  time 
"with  one  ear,"  and  that  as  he  could  not 
hear  anything,  there  was  no  occasion  for  him 
to  stop;  that  the  first  he  knew,  he  heard 
the  whistle,  and  then  it  was  too  late  to  pull 
up;  that  if  he  had  heard  the  train  coming, 
he  would  have  stopped,  but  not  hearing  it 
he  did  not  stop.  He  further  testified  that  his 
carriage  rattled  along,  making  some  noise, 
while  he  was  trying  to  listen  as  aforesaid, 
and  that  a  hack  was  being  driven  just  behind 
him.  The  plaintiff  offered  no  testimony  ex- 
cept his  own  In  support  of  bis  case. 

It  is  very  clear  that  upon  such  testimony  as 
this  the  plaintiff  has  no  legal  claim  against 
the  defendant  In  attempting  to  cross  the 
railroad  in  the  manner  above  stated,  he  was 
guilty  of  gross  negligence.  He  was  evident- 
ly driving  with  a  slack  rein.  He  did  not 
stop,  or  even  slacken  the  speed  of  his  horse; 
and,  according  to  his  own  testimony,  the  only 
listening  which  he  did— if,  indeed,  It  can  be 
said  that  he  listened  at  all,  within  the  fair 
and  practical  meaning  of  the  term— was  of 
such  a  perfunctory  sort  as  to  be  of  no  avail. 
The  fact  that  his  view  of  the  track  was  ob- 
structed was  not  only  no  excuse  for  his  at- 
tempting to  cross  the  same  without  observing 
the  customary  rule,  but  rendered  its  observ- 
ance, to  so  far,  at  least  as  stopping  and  lis- 
tening were  concerned,  all  the  more  necessary 
and  Imperative.  The  further  fact  that  he 
was  driving  a  spirited  horse  also  called  for 
the  exercise  of  a  higher  degree  of  care  than 
would  otherwise  have  been  required,  the 
well-understood  rule  everywhere  being  that 
the  degree  of  care  to  be  exercised  in  a  given 


Digiti 


zed  by  G00gk 


892 


39  ATLANTIC  REPORTER. 


(R.L 


case  must  be  commensurate  with  the  degree 
of  danger.  Moreover,  the  duty  to  look  and 
listen  before  crossing  a  railroad  track  at 
grade  requires  the  traveler  to  select  a  posi- 
tion, if  practicable,  from  which  an  observa- 
tion can  be  made;  that  is  to  say,  "he  must 
exercise  care  to  make  the  act  of  looking  and 
listening  reasonably  effective."  3  Elliott,  E. 
R.  1 1166;  Patt  Ry.  Ace.  Law,  171,  and  cases 
cited.  Had  the  plaintiff  stopped  and  listen- 
ed at  a  reasonable  distance  from  said  cross- 
ing, in  the  circumstances  of  the  case,  as  It 
was  clearly  his  duty  to  have  done,  and  as 
even  a  modicum  of  common  sense  and  com- 
mon prudence  would  seem  to  have  dictated, 
no  harm  could  have  befallen  him.  Having 
failed  to  observe  such  a  simple  and  reasona- 
ble precaution,  the  law  can  afford  him  no 
redress,  In  the  case  of  Pepper  v.  Pacific  Co., 
106  Cal.  889,  38  Pac.  974,  cited  by  defendflnt, 
the  court  say:  "If  he  could  not  see  an  ap- 
proaching train  because  his  vision  was  ob- 
structed, ordinary  care  for  his  own  safety  re- 
quired him  to  stop,  in  order  that  his  bearing 
should  not  also  be  obstructed;  and,  in  any 
event,  to  make  his  approach  so  slowly  as  to 
give  him  complete  control  of  his  team,  and 
enable  him  to  stop  instantly  If  occasion  re- 
quired." In  Chase  v.  Railroad  Co.,  167  Mass. 
383,  45  N.  B.  911,  the  court  state  the  rule  as 
follows:  "The  general  rule  In  this  common- 
wealth undoubtedly  Is  that,  as  a  railroad 
crossing  Is  a  dangerous  place,  a  traveler  on 
the  highway  is  bound  to  make  a  reasonable 
use  of  his  sense  of  sight  as  well  as  of  hear- 
ing, In  order  to  ascertain  whether  he  will  ex- 
pose himself  to  danger;  that,  If  he  falls  so  to 
use  bis  senses,  without  reasonable  excuse, 
he  foils  to  use  reasonable  care;  and  that  the 
burden  Is  on  the  plaintiff  to  show  such  care, 
even  though  the  defendant  is  In  fault.  So, 
too,  it  may  be  said  to  be  a  general,  although 
not  a  universal,  rule  that,  If  there  Is  anything 
to  obstruct  the  view  of  a  traveler  on  the 
highway  at  a  crossing  at  grade,  it  is  his 
duty  to  stop  until  he  can  ascertain  whether 
he  can  cross  with  safety."  To  the  same  gen- 
eral effect  are  Littaur  v.  Railroad  Co.,  61 
Fed.  591,  Rhoades  v.  Railroad  Co.  (Mich.)  25 
N.  W.  182,  and  Chase  v.  Railroad  Co.,  78  Me. 
353,  5  Atl.  771,  cited  by  defendant  It  is 
true,  as  suggested  by  plaintiff's  counsel,  that 
In  Ormsbee  v.  Railroad  Co.,  14  R.  I.  102,  this 
court  held,  in  substance,  that  the  rule  re- 
quiring a  traveler  to  stop  and  look  and  lis- 
ten before  attempting  to  cross  a  railroad  was 
subject  to  certain  exceptions,  one  of  which 
is  that,  where  the  view  of  the  track  is  so 
obstructed  that  the  traveler  is  unable  to  see 
up  and  down  the  same  as  he  approaches  It, 
be  is  obliged  to  act  upon  his  judgment  at 
the  time  as  to  what  precaution  be  shall  take; 
that  is,  that  where  compliance  with  the  rule 
Is  impracticable  or  unavailing,  he  is  excused 
from  observing  It  We  approve  of  the  doc- 
trine thus  enunciated.  Of  course,  the  rule 
is,  and  must  necessarily  be,  subject  to  excep- 
tions,  as,   indeed,   what  rule  of  law  or  of 


human  conduct  Is  not?  If  looking  or  listen- 
ing, or  both,  should,  for  some  reason,  be  ren- 
dered unavailing  and  useless,  then  the  law 
would  excuse  the  traveler  therefrom,  as  It 
never  requires  the  performance  of  a  useless 
or  futile  act  So,  again,  as  said  in  the  Orms- 
bee Case,  "where  the  direct  act  of  some  agent 
of  the  company  had  put  the  person  off  his 
guard,  and  Induced  him  to  cross  the  track 
without  precaution,"  this  would  excuse  the 
traveler  from  observing  said  rule.  These  ex- 
ceptions, however,  furnish  no  support  to  the 
plaintiff's  case;  for,  while  his  view  was  ob- 
structed In  manner  aforesaid,  yet  there  was 
evidently  nothing  which  interfered  with  his 
hearing  the  approaching  train,  except  the 
noise  made  by  his  own  carriage,  and  perhaps 
that  of  the  back  in  his  rear;  and  there  can 
be  no  doubt  whatever  that,  if  he  bad  stop- 
ped and  listened,  he  would  have  heard  the  ap- 
proaching train.  As  it  is  clear,  therefore,  that 
the  plaintiff's  own  negligence  was  the  proxi- 
mate cause  of  the  injury,  there  Is  no  occa- 
sion for  us  to  consider  the  alleged  negligence 
on  the  part  of  the  defendant  or  to  consider 
the  evidence  offered  by  it  in  the  case.  Peti- 
tion for  new  trial  granted. 


(MR.  I.  418) 

PREFONTAINE   ▼.   ROBERO. 

(Supreme  Court  of  Rhode  Island.    March  14, 

1898.) 

Pi.eadiko  A.MD  Proof— Amendment. 

1.  The  fact  that  plaintiff  had  advanced  mon- 
ey to  discharge  a  mortgage  and  to  erect  a  new 
building  on  land  owned  by  him  and  defendant  as 
tenants  in  common  is  not  admissible  under  a 
declaration  alleging  that  defendant  had  erected 
the  building  for  their  common  benefit  and  that 
he  had  collected  tne  rents,  and  had  failed  to  ac- 
count to  plaintiff  for  his  share  thereof. 

2.  Amendment  of  declaration  so  as  to  ad- 
mit proof  of  advances  made  by  plaintiff  should 
be  permitted. 

Exceptions  from  court  of  common  pleas. 
Providence  county. 

Action  by  Hermengilde  Prefontaine  against 
Oscar  J.  Roberg.  Judgment  for  plaintiff,  and 
defendant  brings  exceptions.     Sustained. 

This  was  an  action  brought  by  Prefontaine,  as 
tenant  in  common  with  Roberg,  the  defendant 
against  him  for  an  account  as  bailiff.  The 
first  count  in  the  declaration  stated  that  the  de- 
fendant had  failed  to  render  on  account  of  the 
rents  and  profits  derived  from  the  real  estate 
belonging  to  the  plaintiff  and  defendant  equally 
as  tenants  In  common,  the  defendant  being  in 
charge  and  receiving  the  rents  and  profits  for 
the  two,  although  he  had  been  often  requested 
to  render  such  an  account.  The  second  count, 
repeating  the  allegations  of  tenancy  in  com- 
mon, and  that  defendant  collected  the  rents 
and  profits  as  bailiff,  also  alleged  that  the  de- 
fendant had  received  various  specified  sums 
from  the  People's  Savings  Bank  and  the  City 
Lumber  Company  for  the  purpose  of  erecting 
a  building  on  said  bind,  and  had  erected  it 
for  the  common  benefit  of  the  plaintiff  and  thr 
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defendant,  and  had  also  received  the  rents  and 
profits  therefrom,  yet,  though  requested,  he 
had  refused  to  render  an  account  thereof,  etc 
To  this  the  defendant  pleaded:  (1)  He  never 
was  bailiff  to  the  plaintiff,  nor  ever  received 
said  rents  and  profits.  (2)  He  never  received 
more  than  his  just  share  of  said  rents  and 
profits.  (3)  He  has  fully  accounted  to  the 
plaintiff.  (4)  He  never  had  the  care,  etc.,  of 
said  premises  to  collect  said  rents  and  profits, 
etc.  (5)  He  never  received  any  moneys  for 
the  use  of  the  plaintiff.  After  Issues  joined 
and  a  hearing  before  the  court  (jury  trial  being 
waived),  the  case  was  sent  to  an  auditor,  who 
heard  the  parties  and  their  testimony,  etc., 
and  made  his  report  The  defendant  excepted 
to  the  auditor's  report:  (1)  Because  the  au- 
ditor found  that  the  plaintiff,  during  the  erec- 
tion of  the  house  In  the  case  mentioned,  ad- 
vanced $309.75,  the  testimony  substantiating 
this  not  being  admissible  under  the  pleadings, 
and  should  have  been  excluded.  (2)  Because 
the  auditor  found  that  the  plaintiff  and  the  de- 
fendant had  each  paid  one-half  of  $250  paid 
on  account  of  a  certain  mortgage  on  said  prem- 
ises. 

T.  W.  Gilchrist,  for  plaintiff.  Archambault 
ft  Gaulin,  for  defendant 

MATTBSON,  O.  J.  We  think  that  the  de- 
fendant's exceptions  relating  to  the  allowance 
by  the  auditor  of  moneys  paid  by  the  plaintiff 
on  the  joint  account  of  himself  and  the  defend- 
ant, on  the  ground  that  such  moneys  were  not 
mentioned  in  the  declaration,  were  well  taken; 
but  we  think  that  the  plaintiff  may  be  permit- 
ted, on  motion,  to  amend  his  declaration  in  re- 
spect to  the  sums  allowed.  Spicers  v.  Har- 
vey, 9  R.  I.  582. 

(20  E.  I.  417) 

RYAN  et  al.  v.  MAHAN  et  al. 

(Supreme  Court  of  Rhode  Island.    March  11, 

ISitfO 

TESTAMENTARY   POWERS. 

A  testator  devised  his  estate  to  his  widow 
for  her  use  during  her  life,  with  power  to  sell 
or  dispose  of  for  her  support.  Held,  that  the 
power  was  personal,  and,  where  she  failed  to  ex- 
ercise it,  the  estate  did  not  become  liable  for 
debts  incurred  by  her  for  her  support. 

Bill  In  equity  by  Martin  A.  Ryan  and  oth- 
ers against  John  Mahan  and  others.  Dis- 
missed. 

Chas.  E.  Gorman,  for  complainants.  A  B. 
Crafts,  for  respondents. 

PER  CURIAM.  We  know  of  no  principle 
by  which  the  debts  Incurred  by  Mary  Ma- 
han, the  widow  of  John  Mahan,  for  her  sup- 
port and  comfort,  can  be  collected  from  or 
made  a  charge  on  her  husband's  estate.  His 
will  gave  his  estate  to  her  for  her  use  and 
benefit  during  her  life,  and  conferred  on  her 
power  to  sell  or  dispose  of  it  for  her  sup- 
port and  comfort  Her  Interest  in  the  estate 
ceased  with  her  life.    The  power  to  sell  was 


personal  to  her.  She  died  without  exercis- 
ing It  and  no  one  has  power  to  execute  it 
in  her  stead.  Phillips  v.  Wood,  16  R.  I.  274, 
15  Atl.  88;  Brown  v.  Phillips,  16  R.  I.  612, 
18  Atl.  249;  Rhode  Island  Hospital  Trust  Co. 
t.  Commercial  Nat  Bank,  14  R.  I.  625. 


(20  R.  I.  432) 

KELLEY  v.  SCHUYLER. 

SAME  v.  DONNELLEY. 

(Supreme  Court  of  Rhode  Island.    March  24, 

1898.) 

Trespass — Evidenob— Admissibility  — Replevin 

—Service  of  Writ. 

1.  Plaintiff  brought  trespass  against  an  offi- 
cer who  had  executed  a  writ  of  replevin.  The 
evidence  was  conflicting  whether  he  took  away 
certain  goods  belonging  to  plaintiff,  and  not  de- 
scribed in  the  writ  The  replevin  suit  had  not 
been  tried.  Beld  not  error  to  permit  plaintiff 
to  prove  the  value  of  said  goods. 

2.  An  officer  has  no  right  to  break  an  outer 
door  of  a  dwelling  house  to  execute  a  writ  of 
replevin. 

Separate  actions  by  Charles  J.  Kelley 
against  George  H  Schuyler  and  Joseph  Don- 
nelley. Verdicts  for  plaintiff,  and  defend- 
ants petition  for  a  new  trial.    Denied. 

Joseph  Osfleld,  Jr.,  for  plaintiff.  Claude  J. 
Farnsworth  and  Thomas  W.  Robinson,  for 
defendants. 

TILLINGHAST,  J.  These  are  actions  of 
trespass  quare  clausurn  fregit,  for  breaking 
and  entering  the 'plaintiffs  dwelling  house,' 
and  taking  and  carrying  away  certain  ar- 
ticles of  personal  property  of  the  plaintiff 
therefrom.  The  facts  are  substantially  these: 
One  Josephine  Donnelley  died  at  the  plain- 
tiff's house,  leaving  there  certain  articles  of 
personal  property.  One  Thomas  O'Brien  was 
appointed  administrator  on  the  estate  of  said 
Josephine,  and  he  afterwards  sued  out  of  the 
district  court  of  the  Tenth  judicial  district 
a  writ  of  replevin  against  the  plaintiff  in  the 
present  suits,  to  obtain  possession  of  said 
personal  property,  the  plaintiff  having  refus- 
ed to  deliver  the  same.  The  defendant 
George  H.  Schuyler,  who  was  a  constable, 
went  to  plaintiff's  house  to  serve  said  writ, 
but  was  refused  admittance.  After  obtain- 
ing advice  from  his  attorney,  he  went  again, 
on  the  12th  day  of  February,  1897,  and,  be- 
ing again  refused  admittance  he,  with  the 
assistance  of  the  defendant  Donnelley,  broke 
and  entered  the  house,  by  prying  open  the 
outside  door,  which  was  locked.  They  also 
forced  an  Inner  door,  which  was  fastened, 
and  then  proceeded  to  take  and  carry  away, 
by  virtue  of  the  authority  contained  In  the 
writ  of  replevin,  certain  goods  and  chattels 
which  the  defendant  Donnelley  pointed  out 
to  the  officer  as  the  property  of  said  O'Brien, 
administrator.  The  evidence  Is  conflicting 
as  to  whether  the  defendants  took  and  car- 
ried away  certain  other  goods  and  chattels 
belonging  to  the  defendant  in  addition  to 
those  described  In  the  writ    The  replevin 
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suit  was  pending  In  said  district  court  at 
the  time  of  the  trial  of  these  cases,  and,  so 
far  as  appears,  has  not  yet  been  tried,  so 
that  there  has  been  no  judicial  determina- 
tion as  to  the  ownership  of  the  goods  and 
chattels  replevied.  At  the  trial  of  the  cases 
in  the  common  pleas  division,  the  plaintiff 
recovered  a  verdict  in  each  for  the  sum  of 
$100;  and  the  defendants  respectively  have 
petitioned  for  a  new  trial  on  several  grounds, 
two  only  of  which  are  now  relied  on,  viz.: 
(1)  That  the  court  erred  In  admitting  evi- 
dence as  to  the  value  of  the  goods  taken; 
and  (2)  that  it  refused  to  charge  the  jury 
that  the  officer  charged  with  the  service  of 
said  writ  of  replevin  was  justified  In  break- 
ing and  entering  the  plaintiff's  house,  after 
a  demand  and  refusal  of  admittance,  for  the 
purpose  of  making  service  of  said  writ,  and 
that  said  writ  was  a  full  and  complete  pro- 
tection to  the  defendant  The  court,  on  the 
contrary,  charged  the  jury,  In  substance, 
that  the  officer  had  no  right  to  break  and 
enter  the  plaintiff's  house  for  the  purpose  of 
serving  said  writ,  and  that  both  he  and  the 
defendant  Donnelley  committed  a  trespass 
in  so  doing.  The  defendants  duly  excepted 
to  the  rulings.  The  only  question  before  us, 
therefore,  is  as  to  the  correctness  of  said 
rulings. 

We  think  the  first  ruling  complained  of 
was  correct  The  evidence  offered  as  to  the 
value  of  the  articles  taken  away  by  the  de- 
fendants, as  we  understand  It  was  finally 
limited  to  those  articles  which  the  plaintiff 
claimed  belonged  to  him  or  his  family,  and 
which  were  not  included  in  the  replevin 
writ  As  to  such  articles,  of  course  the 
plaintiff  had  the  right  to  prove  their  value. 

We  think  the  second  ruling  also  was  cor- 
rect; for,  while  there  seems  to  be  some 
Blight  conflict  in  the  authorities  as  to  wheth- 
er an  officer  who  has  broken  into  a  dwelling 
house,  and  made  an  attachment  or  taken 
property  found  therein,  in  pursuance  of  his 
precept,  may  not  lawfully  hold  the  same,  al- 
though the  decided  weight  of  authority  Is 
to  the  contrary  (see  the  leading  cases  of  Ils- 
ley  v.  Nichols,  12  Pick.  270;  People  v.  Hub- 
bard, 24  Wend.  369;  State  v.  Hooker,  17  Vt 
670-673;  2  Freem.  Ex'ns  [2d  Ed.]  §  256,  and 
cases  cited),  yet  it  Is  almost  universally  con- 
ceded that  the  officer  who  breaks  and  en- 
ters a  dwelling  house  for  the  purpose  of 
serving  any  civil  process  therein,  except  per- 
haps as  hereinafter  mentioned,  is  a  tres- 
passer; this  position  being  based  on  the 
ground  that  the  law  will  not  permit  the  sanc- 
tity of  one's  dwelling  house,  which  from 
very  ancient  times  has  been  regarded  as  his 
castle,  to  be  violated  In  this  way.  In  short 
the  law  provides,  and  wisely,  too,  we  think, 
that  the  means  of  obtaining  possession  of 
personal  property  in  civil  process  must  be  in 
subordination  to  the  common-law  rights  of 
the  defendant.  "Public  policy,"  says  Camp- 
bell, J.,  in  Bailey  v.  Wright,  39  Mich.  96, 
"requires,  above  all  things,  that  courts  and 


officers  executing  their  process  shall  respect 
the  lawful  rights  of  all  persons.  The  prac- 
tical permission  which  overzealous  officers 
would  receive  to  commit  wrongs  with  sub- 
stantial impunity,  If  their  levies  should  be 
held  good  without  regard  to  the  manner  of 
their  enforcement  would  remove  every  check 
on  lawlessness.  To  hold  that  an  act  Is  law- 
ful which  may  be  lawfully  resisted  is  ab- 
surd. Such  misconduct  should  neither  be 
justified  nor  winked  at"  Blackstone  says  a 
sheriff  may  not  break  open  any  outer  doors 
to  execute  either  a  fieri  facias  or  a  capias  ad 
satisfaciendum;  but  he  must  enter  peace- 
ably, and  may  then,  after  a  request  and  re- 
fusal, break  open  any  inner  doors  belonging 
to  the  defendant,  in  order  to  take  the  goods. 
3  Bl.  Comm.  417.  And  In  Snydacker  v.  Bros- 
se,  51  111.  357,  the  court  say:  "It  is  believed 
that  what  is  said  by  Blackstone  regarding 
said  writs  Is  true  of  all  civil  process."  Cases 
to  the  same  general  effect  are  numerous;  but 
in  view  of  the  fact  that  in  Clark  v.  Wilson, 
14  R.  I.  11,  this  court  held  the  same  doc- 
trine, It  Is  unnecessary  to  cite  them.  In  that 
case,  Durfee,  O.  J.,  said:  "It  is  perfectly 
well  settled  that  an  officer  ordinarily  has  no 
authority  to  break  an  outer  door  or  window 
of  a  dwelling  house  in  order  to  enter  It  for 
the  purpose  of  executing  a  civil  writ  or  pro- 
cess." 

But  the  defendants'  contention,  as  we  under- 
stand it  is  that  in  serving  a  writ  of  replevin, 
at  any  rate,  the  officer  has  the  right  after  de- 
manding admittance  and  being  refused,  to 
break  Into  a  dwelling  house,  In  order  to  execute 
his  precept  Some  authority  for  this  distinc- 
tion Is  to  be  found  In  a  few  of  the  cases  cited 
by  defendants'  counsel,  but  it  is  too  vague  and 
unsatisfactory  to  be  controlling.  Thus,  in 
Keith  v.  Johnson,  1  Dana,  604,  cited  by  de- 
fendants, It  was  held  that  the  sheriff,  having 
an  execution  under  the  statute  of  that  state 
passed  in  1828,  had  the  light  to  make  a  forci- 
ble entry  into  the  defendant's  house,  to  levy 
it  on  a  slave  for  which  It  had  Issued  on  a  judg- 
ment In  detlnet.  An  examination  of  the  case, 
however,  shows  that  while  the  court  was  of 
the  opinion  that  such  a  right  existed  at  com- 
mon law,  yet  that  the  decision  was  based  upon 
the  statute.  We  do  not  therefore  consider 
the  case  of  much  value  as  an  authority  for  the 
defendants.  Kneas  v.  Fitter,  2  Serg.  &  R.  263, 
while  it  was  an  action  of  replevin.  Is  not  only 
not  an  authority  In  support  of  the  defendants' 
position,  but  rather  to  the  contrary,  as  there  it  did 
not  appear  how  the  defendants  got  Into  the 
house,  and  the  court  said  It  could  not  be  pre- 
sumed that  they  broke  the  outer  door.  The 
case  of  Link  v.  Harrington,  23  Mo.  App.  429, 
Is  very  blindly  reported,  and  It  is  Impossible  to 
tell  whether  the  officer  entered  a  dwelling 
house  or  not  but  probably  not  as  no  dwelling 
house  is  mentioned;  and  the  natural  inference 
Is  that  the  premises  referred  to,  which  the  offi- 
cer entered  for  the  purpose  of  levying  a  writ 
of  attachment  upon  certain  goods  therein  be- 
longing to  a  third  party,  of  which  premises  it 
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is  stated  that  he  assumed  exclusive  control  for 
24  hours  or  more,  consisted  of  some  building 
other  than  a  dwelling  house.  In  Wells,  Bepl. 
§  287,  also  cited  by  defendant,  the  author  says: 
"Authorities  In  modern  times  upon  this  ques- 
tion are  meager,  but  it  has  been  held  that  the 
sheriff  had  a  right  to  enter  the  defendant's 
house  to  search  for  goods  described  In  a  writ 
of  replevin;"  and,  in  support  of  this  state- 
ment, he  refers,  among  others,  to  Semayne's 
Case,  5  Coke,  91;  also,  1  Smith,  Lead.  Cas.  213. 
That  case  is  not  an  authority  in  support  of  the 
proposition  above  enunciated,  except  to  a  lim- 
ited extent,  as  will  be  presently  shown,  but  is 
generally  to  the  contrary,  and  was  cited  by 
Durfee,  C.  J.,  in  support  of  his  opinion  in  Clark 
v.  Wilson,  supra.  It  was  held  in  Semayne's 
Case  that,  in  all  cases  where  the  king  is  party, 
the  sheriff  may  break  the  house,  either  to  ar- 
rest or  do  other  execution  of  the  king's  pro- 
cess, if  he  cannot  otherwise  enter,  and  also 
that,  where  the  door  is  open,  the  sheriff  may 
enter  and  do  execution  at  the  suit  of  a  subject, 
and  so  also  may  the  lord,  and  distrain  for  his 
rent  service.  But  It  was  also  held  that  it  was 
not  lawful  for  the  sheriff,  on  request  made  and 
denial,  at  the  suit  of  a  common  person,  to 
break  the  defendant's  house,  sell,  to  execute 
any  process  at  the  suit  of  a  subject  The  lim- 
ited extent  to  which  the  case  is  an  authority 
for  the  proposition  above  Btated  by  Mr.  Wells 
is  in  circumstances  like  the  following,  viz.: 
Where  the  goods  of  A.  are  brought  and  con- 
veyed into  the  dwelling  house  of  B.,  with  his 
knowledge  and  consent,  to  prevent  a  lawful 
execution,  or  to  escape  the  ordinary  process  of 
law,  this  amounts  to  fraud  and  covin  on  the 
part  of  B.;  and  in  such  case  the  sheriff,  after 
denial  of  admittance  on  request  made,  may 
break  the  house;  "for  the  privilege  of  one's 
house,"  said  the  judges,  "extends  only  to  him 
and  his  family  and  to  his  own  proper  goods,  or 
to  those  which  are  lawfully  and  without  fraud 
and  covin  there."  See  cases  cited  on  page  218 
(star  page  188)  of  1  Smith,  .Lead.  Cas.,  in  a  note 
to  Semayne's  Case.  To  the  same  effect  are 
Burdett  v.  Abbott,  14  Bast,  157,  and  De  Graf- 
fenreld  v.  Mitchell,  IS  Am.  Dec.  648.  The 
statute  of  Westm.  I.  c.  17,  cited  by  defendant, 
even  conceding  it  to  be  in  force  in  this  state, 
is  but  an  affirmance  of  the  common-law  doc- 
trine above  enunciated.  It  declares,  in  effect, 
that  the  sheriff  may  break  a  house  or  castle  to 
make  replevin,  when  the  goods  of  another 
which  he  has  distrained  are  by  him  conveyed 
to  his  house  or  castle  to  prevent  the  owner  to 
have  a  replevin  of  his  goods,  provided  the  sher- 
iff first  make  demand  for  the  goods.  See, 
also,  8  Bac.  Abr.  p.  547,  §  7.  The  other  cases 
cited  by  Mr.  Wells  in  support  of  the  text,  viz. 
State  v.  Smith,  1  N.  H.  346,  and  the  cases  re- 
ferred to  In  a  note  to  McGee  v.  Given,  4 
Blackf.  18,  go  no  further,  at  the  most,  than  to 
sustain  the  ruling  made  in  Semayne's  Case,  su- 
pra, and  do  not  hold,  generally,  that  an  officer 
may  break  into  a  dwelling  house  to  serve  a 
writ  of  replevin.  Boggs  v.  Vandyke,  3  Har. 
(Del.)  288,  is  a  case  where  the  sheriff  attempt- 


ed to  justify  the  breaking  and  entering  the 
plaintiff's  house  and  taking  bis  goods,  by  show- 
ing that  he  did  so  in  connection  with  the  serv- 
ice of  an  execution  against  the  plaintiff.  The 
court  ruled  that  the  officer  had  no  right  to 
open  an  outer  door,  and  sustained  the  plaintiff's 
action  of  trespass.  See,  also,  Haggerty  v. 
Wilber,  16  Johns.  287.  We  have  examined 
the  other  cases  which  are  referred  to  In  a  gen- 
eral way  by  the  defendants,  viz.  those  cited  in 
2  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  853,  note  1, 
but  do  not  find  that  they  are  controlling,  or 
that  they  furnish  much  support  for  the  defend- 
ants' claim  in  the  case  at  bar.  Indeed,  most 
of  the  cases  are  directly  to  the  contrary.  See, 
for  instance,  Calvert  v.  Stone,  10  B.  Mon.  152, 
decided  by  the  same  court  as  was  Keith  v. 
Johnson,  supra,  and  nearly  20  years  after- 
wards, and  State  v.  Hooker,  supra,  and  People 
v.  Hubbard,  supra. 

A  somewhat  careful  investigation  of  the  au- 
thorities Independently  of  those  cited  by  coun- 
sel confirms  us  In  the  opinion  at  which  we  have 
arrived.  Murfree,  Sher.  §  268,  lays  down  the 
broad  proposition  that  "an  officer  cannot  break 
the  outer  doors  of  a  house  to  execute  a  fi.  fa.  or 
any  other  civil  process  against  the  owner,  and, 
if  he  does  so,  he  becomes  a  trespasser."  Hitch- 
cock on  New  England  Sheriffs  and  Constables 
takes  the  same  view,  and  cites  with  approval 
the  Bhode  Island  case  of  Clark  v.  Wilson,  su- 
pra. See,  also,  Drake,  Attachm.  |  200;  Cob- 
bey,  Bepl.  i  647.  In  Prettyman  v.  Dean,  2 
Har.  (Del.)  494,  which  was  an  ordinary  case 
of  replevin,  Clayton,  C.  J.,  in  delivering  the 
opinion  of  the  court,  said:  "The  sheriff  has  a 
right  to  enter  a  house  peaceably,  where  he 
finds  the  house  open,  for  the  purpose  of  exe- 
cuting a  replevin.  Being  In,  he  has  the  right 
to  execute  his  writ  If  property  be  concealed, 
he  has  the  right  to  break  open  inner  doors,  and 
generally  to  use  such  force  as  is  necessary  to 
enable  him  to  obey  the  command  of  his  writ." 
The  late  case  of  State  v.  Beckner,  132  Ind.  371, 
81  N.  E.  950,  is  clearly  in  point  There  the 
officer  was  sued  on  his  official  bond,  and  the 
question  which  arose  was  whether  he  had  the 
right  to  forcibly  enter  the  dwelling  noose  of 
the  relator  to  serve  a  writ  of  replevin.  The 
court  decided  that  the  writ  was  but  a  civil  pro- 
cess, and  did  not  authorize  him  to  force  the 
outer  door-  of  a  dwelling  house.  Whether 
there  Is  any  sufficient  reason,  on  principle,  for 
making  the  distinction  referred  to  in  the  books, 
between  an  ordinary  case  of  replevin  and  a  case 
where  the  goods  and  chattels  sought  to  be  ob- 
tained have  been  distrained  or  are  fraudulently 
concealed  by  the  defendant  In  his  house,  may 
be  open  to  doubt  See  2  Freem.  Ex'ns  (2d 
Ed.)  p.  817,  i  256.  But  conceding  that  in 
such  circumstances  an  officer  would  be  war- 
ranted in  breaking  Into  a  dwelling  house  to 
make  service  of  such  a  writ  or  of  a  writ  of  fi. 
fa.  against  a  stranger  whose  goods  are  wrong- 
fully withheld  from  the  officer  in  the  house, 
yet  as  the  cases  at  bar  do  not  fall  within 
either  of  those  classes,  the  fact  that  the  law 
may  be  as  intimated  by  Mr.  Freeman,  and  also 


Digitized  by 


Google 


896 


89  ATLANTIC  REPORTER. 


(H.L 


in  Douglas  v.  State,  6  Yerg.  529,  8  Bac.  Abr. 
p.  547,  Burton  v.  Wilkinson,  18  Vt  188,  and 
other  cases  hereinbefore  cited,  cannot  control 
our  decision.  The  case  out  of  which  the 
present  suits  arise  was  a  simple  and  ordinary 
case  of  replevin;  and  we  Are  very  clearly  of 
the  opinion  that  the  defendants  committed  a 
trespass  when  they  broke  and  entered  the 
plaintiff's  house  to  make  service  of  said  writ 
Petition  for  new  trial  denied,  and  cases  remit- 
ted to  the  common  pleas  division,  with  direction 
to  enter  judgment  on  the  verdicts. 


(20  R.  I.  429) 

In  re  REYNOLDS. 

(Supreme  Court  of  Rhode  Island.    March  18, 

1888.) 

Wills— Construction. 

1.  Testator  gave  his  wharf  to  his  son  for  life, 
remainder  to  his  children  then  living.  He  be- 
queathed the  income  of  certain  bank  stock  to 
his  son  for  life,  the  stock,  after  his  death,  to  be 
divided  among  his  children  then  living.  All 
the  residue  of  his  estate  he  gave  to  his  son. 
When  the  son  died,  he  had  grandchildren,  but 
no  children,  living,  and  he  bequeathed  the  bank 
stock  to  his  widow.  Held,  that  the  testator 
meant  his  son's  children,  and  not  his  grandchil- 
dren, living  at  the  time  of  the  son's  death  in 
the  bequest  of  bank  stock. 

2.  Where  testator  gives  certain  real  estate 
for  life  to  his  son,  remainder  to  his  children  then 
living,  and  the  interest  of  certain  stock  to  his 
son  for  life,  the  stock,  after  death,  to  such  chil- 
dren, and  the  children  die  pending  the  life  of 
the  son,  the  latter  takes  the  land  and  the  stock 
under  a  clause  of  the  will  giving  him  the  residue 
of  the  estate. 

Case  stated  from  probate  court. 
Bill  by  Annie  C.  Reynolds  for  the  construc- 
tion of  the  will  of  Isaac  Reynolds. 

Dexter  B.  Potter,  for  petitioner.  Warren  W. 
Chase,  for  respondents. 

MATTESON,  0.  J.  This  is  a  case  stated  for 
the  opinion  of  the  court.  Isaac  Reynolds,  of 
North  Kingstown,  died  January  11,  1864,  leav- 
ing a  last  will  and  testament,  dated  April  16, 
1853,  which  was  duly  admitted  to  probate 
February  8,  1864.  The  fourth  clause  of  this 
will  gives  the  testator's  wharf  estate  to  his 
son,  Stephen  D.  Reynolds,  during  his  natural 
life,  and  the  fifth  clause  disposes  of  the  re- 
mainder in  said  wharf  estate  as  follows:  "Aft- 
er the  decease  of  my  said  son,  Stephen  D. 
Reynolds,  I  give  and  devise  to  his  children  liv- 
ing at  his  decease  all  my  wharf  estate,  with  all 
the  buildings  and  Improvements  thereon,  to 
them,  their  heirs  and  assigns  forever,  to  be 
equally  divided  between  them."  The  fourth 
clause  of  the  will  also  bequeathed  the  inter- 
est, Income,  and  dividends  of  certain  bank 
stocks  named  therein  to  the  said  Stephen  D. 
Reynolds  during  his  natural  life.  The  fifth 
clause  disposes  of  these  bank  stocks,  on  the 
decease  of  said  Stephen,  as  follows:  "I  also 
give  and  bequeath,  after  the  decease  of  my  said 
son,  unto  all  his  children  then  living,  to  be 
equally  divided  between  them,  the  following 
bank  stocks,"— specifying  the  same  shares  enu- 


merated in  the  fourth  clause.     By  the  sixth 
clause  of  the  will  the  testator  gives  all  the 
residue  of  his  estate,  both  real  and  personal, 
to  his  said  son,  Stephen  D.  Reynolds,  his  heirs 
and  assigns  forever.    At  the  date -of  the  will, 
April  16, 1853.  the  testator  had  a  daughter,  who 
Is  still  living,  but  is  not  Interested  In  the  ques- 
tions presented  for  our  opinion,  and  a  son,  the 
said  Stephen,  who  then  had  two  children,— a 
son,  Albert  F.  Reynolds,  and  a  daughter,  Sarah 
E.  Straight.     Albert  died  December  3,  1862, 
before  the  testator,  leaving  a  daughter,  Lydla 
W.  Reynolds.    Sarah  died  April  8,  1864,  after 
the  testator,   leaving  two   sons,   Stephen  R. 
Straight  and  Erastus  H.  Straight,  and   one 
daughter,    Clara    M.    Straight.     Stephen    D. 
Reynolds  died  September  28,  1886,  leaving  no 
children,  but  leaving  the  grandchildren  nam- 
ed above  as  his  only  issue,  and  also  leaving  a 
widow,  Annie  C.  Reynolds,  and  a  last  will  and 
testament.  In  which  he  bequeathed  the  bank 
stock  in  question  to  his  widow.    The  questions 
submitted  for  our  opinion  are:     (1)  What  is 
the  true  meaning  of  the  word  "children,"  as 
used  In  the  fifth  clause  of  the  will,  with  refer- 
ence to  the  remainder  In  said  real  estate  and  to 
said  shares  of  bank  stock?   Is  it  equivalent  to 
the  word  "issue"  or  to  the  word  "descend- 
ants," or  does  it  mean  children  of  the  first  de- 
gree only?    (2)  Did  Stephen  D.  Reynold's  ever 
have  more  than  a  life  estate  in  said  real  es- 
tate, or  was  he,  at  the  time  of  his  death,  by 
virtue  of  the  residuary  clause  of  said   will, 
seised  therein  in  fee  simple,  thus  entitling  his 
widow,  Annie  C.  Reynolds,  to  dower  therein? 
(3)  Had  said  Stephen  D.  Reynolds,  at  the  time 
of  his  death,  title  to  said  bank  stock,  so  that 
he  could  bequeath  the  same  to  said  Annie  C. 
Reynolds  In  his  will,  or  was  the  title  thereto 
in   the  grandchildren  of   said   Stephen?     The 
word  "children,"  as  ordinarily  used  In  a  will, 
means  Immediate  descendants,  L  e.  of  the  first 
generation.    It  does  not  include  grandchildren 
or  more  remote  Issue  unless  It  Is  necessary  to 
give  it  that  meaning  In  order  to  give  effect  to 
the  will,  or  unless  the  testator  has  shown  by 
other  language  in  his  will  that  he  does  not  nse 
the  word  in  its  ordinary  sense,  but  Intends  It 
to  have  a  more  extended  signification.     Wil- 
liams v.  Knight,  18  R.  1. 336,  27  AtL  210,  and 
cases  cited.     It  is  unnecessary  to  give   the 
word  "children"  any  other  than  Its  ordinary 
signification  to  give  effect  to  the  will  In  the 
present  Instance,  and  we  see  nothing  In  it  to 
Indicate  any  intention  of  the  testator  to  nse 
the  word  In  a  more  extended  sense.    The  ef- 
fect of  the  fifth  clause  is  to  create  a  contingent 
remainder  In  the  real  estate,  and  a  contingent 
gift  of  the  bank  stock,  on  the  decease  of  the 
life  tenant,  in  and  to  bis  children  living  at 
that  time.    The  language  is  too  clear  to  leave 
room  for  construction.    Our  opinion  Is,  there- 
fore, that  the  word  "children,"  as  used  in  the 
fifth  clause  of  the  will,  means  children'  of  the 
first  generation,  and  that  It  does  not  have  the 
more  extended  meaning  of  the  word  "Issue"  or 
the  word  "descendants."    The  contingent  re- 
mainder In  the  real  estate  and  contingent  gift 
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of  the  bank  stock,  on  the  determination  of  the 
life  estate  of  Stephen  D.  Reynolds,  having 
lapsed  by  the  death  of  his  children,  Albert  F. 
Reynolds  and  Sarah  E.  Straight,  during  his 
lifetime,  and  there  having  been  no  gift  over 
of  the  real  estate  and  bank  stock,  we  are  of  the 
opinion  that  these  passed,  under  the  residuary 
clause,  to  the  said  Stephen  D.  Reynolds.  Peck- 
bam  v.  Newton,  15  R.  I.  324,  4  Atl.  758.  It 
follows  that  the  said  Stephen,  on  the  death  of 
the  latter  of  his  two  children,  became  seised  in 
fee  of  said  real  estate,  and  that  his  widow,  An- 
nie C.  Reynolds,  is  entitled  to  her  dower  there- 
in. For  the  same  reason  we  are  of  the  opinion 
that  the  said  Stephen  D.  Reynolds,  at  his  de- 
cease, also  had  title  to  said  bank  stocks,  so 
that  he  could  bequeath  the  same  to  his  widow, 
said  Annie  C.  Reynolds. 


(67  N.  H.  TO) 

HTLLIARD  v.  BEATTIE. 
(Supreme  Court  of  New  Hampshire.    Grafton. 

March  lti,  1804.) 
Assignments— Power  Coupled  with  an  Interest 

— KsTOPFEL. 

1.  Where  plaintiff,  pending  an  action  for  dam- 
ages, assigned  his  suit  to  a  debtor  by  writings 
under  seal,  and  emnowered  his  assignee  to  settle 
such  suit  "for  such  sum  as  he  shall  think  rea- 
sonable," and  apply  the  proceeds  on  the  debt, 
and  stipulated  that,  unless  be  should  pay  a 
specified  sum  by  a  certain  day,  such  assignee 
should  have  full  authority  to  settle  such  suit, 
"without  any  notice  and  according  to  his  own 
discretion,"  the  power  thereby  conferred,  be- 
ing coupled  with  an  interest,  was  irrevocable 
by  the  grantor,  and  survived  to  the  representa- 
tives of  the  deceased  grantee. 

2.  Plaintiff  was  estopped  to  question  a  settle- 
ment of  a  pending  suit  for  damages,  which  he 
had  assigned,  under  seal,  and  for  a  valuable 
consideration,  effected  by  the  administrators  of 
the  deceased  assignee,  in  good  faith,  relying  on 
the  unlimited  power  conferred  on  their  intestate 
by  virtue  of  such  assignment,  the  devolution  of 
which  on  them  had  been  distinctly  recognized 
by  plaintiff,  and  without  knowledge  on  their 
part  of  an  alleged  parol  agreement,  between 
plaintiff  and  their  intestate,  inconsistent  with 
such  assignment. 

Trespass  by  one  Hllllard  against  one  Beat- 
tie  for  assault  and  battery,  being  the  same 
case  reported  in  59  N.  H.  462.  Defendant 
moved  to  enter  the  action  "Neither  party." 
Facts  found  by  the  court     Motion  granted. 

April  8,  1882,  the  plaintiff  assigned  the  suit 
to  Jacob  Benton  by  a  sealed  writing,  which 
specifies  that  it  Is  made  as  part  security  for 
certain  Indebtedness,  and  authorizes  and  em- 
powers said  Benton  to  settle  said  suit'  for 
such  sum  as  he  shall  think  reasonable,  and 
apply  the  proceeds  In  payment  of  the  In- 
debtedness. November  25,  1889,  the  plain- 
tiff and  Benton  made  and  delivered  to  each 
other  a  sealed  paper,  In  duplicate,  In  which 
Benton  agrees  to  accept  $2,400  from  the  plain- 
tiff in  full  settlement  of  the  plaintiff's  in- 
debtedness, if  paid  on  or  before  May  25,  1890, 
and,  on  such  payment,  to  surrender  the 
above-mentioned  assignment;  and  the  plain- 
tiff agrees,  if  he  shall  not  pay  the  said  sum 
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by  the  date  named,  the  said  Benton  shall 
have  full  authority  to  settle  said  suit,  with- 
out any  notice  whatever,  and  according  to  his 
own  discretion.  In  July,  1892,  involuntary 
proceedings  In  insolvency  were  begun  against 
the  plaintiff,  and  are  still  pending.  The 
plaintiff  has  not  been  discharged.  The  plain- 
tiff proved,  subject  to  exception,  that,  on  the 
day  the  proceedings  In  insolvency  were  be- 
gun, Benton  agreed  with  him  not  to  press  him 
in  regard  to  his  indebtedness,  if  he  would 
make  an  effort  to  raise  money  to  try  this 
case  within  a  reasonable  time,  and,  If  he 
should  not  be  able  to  raise  money  for  trying 
the  case,  Benton  would  help  him  raise  it,  and 
try  his  case  after  he  should  receive  his  dis- 
cbarge In  insolvency.  In  September,  1892, 
Benton  died.  In  December  or  January  fol- 
lowing, his  administrators  had  an  Interview 
with  the  plaintiff  In  reference  to  his  indebt- 
edness to  the  estate,  in  which  he  requested 
them  to  prove  in  the  insolvency  proceedings 
certain  notes  given  by  him  to  Benton,  and  to 
await  the  termination  of  the  proceedings  be- 
fore enforcing  the  assignment.  January  11, 
1893,  they  wrote  him,  declining  his  request, 
and  expressing  their  purpose  to  settle  this 
case,  in  order  to  close  up  the  Benton  estate 
more  speedily.  January  21,  1893,  the  plain- 
tiff wrote  them  a  letter,  in  which  he  expressed 
bis  disappointment  at  their  decision,  asked 
them  not  to  settle  the  case  without  giving  him 
all  the  chance  they  could  with  justice  to  their 
estate,  to  redeem  his  obligation,  and  requested 
them  to  write  him  how  long  they  would  wait 
for  him.  January  28,  1893,  no  part  of  the 
Indebtedness  of  $2,400  having  been  paid,  the 
administrators,  acting  in  good  faith,  and  hav- 
ing no  knowledge  of  the  agreement  made  by 
Benton  on  the  day  of  the  beginning  of  in- 
solvency proceedings  against  the  plaintiff, 
made  a  settlement  of  this  case  with  the  de- 
fendant for  $1,250,  and  made  and  delivered 
to  him  a  sealed  paper  written  on  the  back  of 
the  plaintiff's  assignment,  wherein  they  as- 
signed to  the  defendant  all  the  Interest  ^en- 
ton  had  In  the  assignment  and  In  the  suit, 
guarantied  that  they  had  a  right  to  assign  it, 
agreed  to  indemnify  him  against  all  loss,  cost, 
damage,  or  expense  thereafter  occasioned  to 
him  by  the  plaintiff  by  reason  of  the  suit  and 
agreed  that  the  suit  should  be  entered  "Nei- 
ther party"  at  the  next  term  of  court  In 
May,  1893,  the  plaintiff,  being  dissatisfied 
with  the  settlement  tendered  to  the  adminis- 
trators the  amount  received  by  them  from  the 
defendant  with  interest  from  the  time  they 
received  it,  and  also  tendered  the  same  sum 
to  the  defendant,  but  both  tenders  were  re- 
fused. The  administrators  waited  a  reason- 
able time  after  Benton's  death,  before  set- 
tling the  suit  for  the  plaintiff  to  pay  his  In- 
debtedness, but  not  a  reasonable  time  If  they 
were  bound  to  wait  a  reasonable  time  after 
receiving  his  letter  of  January  21st 

Henry    Heywood,    Everett    Fletcher,    and 
Bingham,  Mitchell  &  Batch  ellor,  for  plain- 
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tiff.  Drew,  Jordan  &  Buckley,  Bingham  & 
Bingham,  and  Burleigh  &  Adams,  for  de- 
fendant 

BLODGETT,  J.  It  is  unnecessary  to  de- 
termine whether  the  assignment  of  April  8, 
1882,  was  valid  or  otherwise  as  an  assign- 
ment. It  is  sufficient  for  the  present  pur- 
pose that,  for  a  valuable  consideration,  it  au- 
thorized and  empowered  the  assignee  to  set- 
tle this  suit  "for  such  sum  as  he  shall  think 
reasonable,"  and  apply  the  proceeds  in  pay- 
ment of  the  assignor's  indebtedness  to  him; 
and  the  subsequent  agreement  of  November 
25,  1889,  also  expressly  stipulates  that,  un- 
less the  assignor  shall  pay  a  given  sum  .of 
money  to  the  assignee  on  or  before  a  certain 
day,  the  latter  shall  have  full  authority  to 
settle  the  suit,  "without  any  notice  and  ac- 
cording to  his  own  discretion."  The  effect 
was  not  to  constitute  a  mere  personal  trust 
in  the  assignee;  for,  while  both  Instruments 
empowered  him  to  settle  the  suit  at  his  pleas- 
ure, each  of  them  gave  him  a  power,  cou- 
pled with  an  equitable  interest,  at  least,  In 
its  subject-matter.  "When  power  is  given  to 
a  person,  who  derives  under  the  instrument 
creating  the  power,  or  otherwise,  a  present  or 
future  Interest  in  the  subject-matter  over 
which  the  power  is  to  be  exercised,  It  Is  then 
a  power  coupled  with  an  interest"  (Mansfield 
v.  Mansfield,  6  Conn.  559),  and  is  Irrevocable 
by  the  grantor,  and  survives  to  the  repre- 
sentatives of  the  deceased  grantee.  See,  gen- 
erally, Bergen  v.  Bennett,  1  Caines,  Cas.  1, 
2  Am.  Dec.  281,  and  note,  291;  Hunt  v.  Rous- 
manlere,  2  Masod,  342,  Fed.  Cas.  No.  6,898; 
Dartmouth  College  v.  Woodward,  4  Wheat. 
700;  Hutchlns  v.  Hebbard,  34  N.  Y.  24; 
Knapp  v.  Alvord,  10  Paige,  205;  Raymond  v. 
Squire,  11  Johns.  47;  Goodwin  v.  Bowden,  54 
Me.  524;  Frink  v.  Roe,  70  Cal.  296,  11  Pac. 
820;  Casslday  v.  McKenzie,  39  Am.  Dec.  82, 
note,  83,  11  Pac.  820;  Gutman  v.  Buckler,  69 
Md.  7,  13  Atl.  635;  Robinson  v.  Allison,  74 
Ala.  254;  Loring  v.  Marsh,  2  Cliff.  311,  Fed. 
Cas.  No.  8,514;  Davis  v.  Lane,  10  N.  H.  156, 
160;  Jordan  v.  Gillen,  44  N.  H.  424,  427; 
18  Am.  &  Eng.  Enc.  Law,  888-891,  and  au- 
thorities cited. 

But  if  the  rights  of  the  grantee  in  the  suit 
did  not  pass  to  his  administrators,  and  even 
if  the  grantee  himself  had  none,  it  is  quite 
immaterial.  There  is  another  ground  that 
forecloses  the  plaintiff.  He  is  without  stand- 
ing, equitable  or  legal.  Having  voluntarily, 
under  his  own  hand  and  seal,  and  for  a  val- 
uable consideration,  clothed  Benton  with  the 
unfettered  power  to  settle  the  suit,  and  Ben- 
ton's administrators,  trusting  to  such  appar- 
ent authority  as  well  as  to  the  distinct  rec- 
ognition of  their  right  to  exercise  it  contained 
in  the  plaintiff's  letter  of  January  21,  1893, 
having  In  good  faith  effected  its  settlement, 
and  without  knowledge  of  the  parol  agree- 
ment of  their  intestate  proved  by  the  plain- 
tiff at  the  hearing,  he  cannot  now  be  beard 
to  impeach  the  settlement    He  is  estopped 


alike  at  law  and  in  equity  both  by  his  acts 
of  omission  and  commission.  In  effect  he 
stands  no  differently  as  to  the  settlement 
than  he  would  if  he  had  given  the  adminis- 
trators the  most  formal  authority  to  make  it 
as  his  agents.   Motion  granted. 

SMITH  and  CARPENTER,  JJ.,  did  not  sit 
The  others  concurred. 


(69  N.  H.  It!) 
CLARK  v.  PARSONS. 
(Supreme  Court  of  New  Hampshire.    Rocking- 
ham.   July  30,  1897.) 

Adverbs  Possession— Merger  or  Lira  Estatb— 
— Estoppel. 

1.  One  who.  under  the  mistaken  belief  that 
he  bad  a  fee-simple  estate  acquired  from  the  life 
tenant  and  one  of  two  remainder-men,  took 
possession  and  improved  the  estate,  could  not, 
until  the  death  of  the  life  tenant  acquire  title 
by  adverse  possession  against  the  other  remain- 
der-man. 

2.  A  grant  of  a  life  estate,  and  of  the  estate 
of  one  tenant  in  common  of  the  remainder,  to 
a  common  grantee,  does  not  merge  the  life 
estate  in  the  fee,  so  as  to  extinguish  the  life 
estate  in  the  entire  property. 

3.  A  remainder-man  entitled  to  the  undivid- 
ed half  of  a  remainder  after  a  life  estate  is  ter- 
minated is  not  estopped  from  asserting  bis 
right  by  reason  of  making  no  claim  during  the 
life  of  the  life  tenant  as  against  a  grantee  of 
the  life  tenant  and  the  other  remainder-man, 
who  took  possession  and  made  improvements 
before  the  life  estate  terminated,  and  which 
was  known  to  the  silent  remainder-man. 

Bill  in  equity  by  Henry  F.  Clark  against  War- 
ren Parsons.    Judgment  for  defendant 

Bill  in  equity  to  remove  a  cloud  upon  the 
plaintiff's  title  to  a  parcel  of  land  in  Rye,  of 
which  the  defendant  by  his  answer,  claims  to 
own  an  undivided  half.  Facts  found  by  a  ref- 
eree. November  13,  1820,  Parsons  conveyed 
the  premises  in  question,  with  other  land,  to 
Amos  S.  Parsons,  by  warranty  deed.  Amos  had 
three  sons,  Joseph,  James  M.,  and  Isaac  D.,  and 
by  his  will,  duly  probated  February  14,  1851, 
gave  all  his  real  estate,  Including  the  disput- 
ed premises,  to  Joseph  for  life,  with  remain- 
der to  James  and  Isaac.  Isaac  lived  in  Ports- 
mouth, and  died  at  sea,  leaving  two  sons,  Wil- 
liam R.  and  Lewis  P.  December  14,  1865, 
Joseph  and  James  conveyed  a  tract  of  land  con- 
taining about  three-fourths  of  an  acre,  and 
known  as  the  "Sea  Field,"  with  other  land  (all 
being  part  of  the  land  devised  by  Amos),  to 
William  Berry;  and  Berry  entered  into  occu- 
pation of  the  premises,  and  continued  In  occu- 
pation till  April  3,  1868,  when  he  conveyed  the 
same  to  O.  W.  Trefethen.  Trefethen  occupied 
until  September  2, 1871,  when  he  conveyed  the 
part  called  the  "Sea  Field"  to  Crosby  and  Hen- 
ry Knox.  In  1872  the  Knoxes  laid  the  sea  field 
out  into  house  lots,  and  built  a  large  house  on 
the  lot  the  title  to  which  Is  in  issue  in  this 
action.  December  5,  1872,  Crosby  Knox  con- 
veyed his  interest  In  the  sea  field,  including  the 
premises  in  question,  to  G.  W.  Stone;  and 
April  2,  1873.  Henry  Knox  conveyed  his  in- 
terest in  the  same  premises  to  Stone,  who  oe- 
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cupled  them  until  July  6,  1880,  when  he  con- 
veyed them  to  George  H.  Emery,  who,  June  6, 
1801,  conveyed  them  to  the  plaintiff,  who  has 
occupied  them  ever  since.  All  these  convey- 
ances were  made  by  warranty  deeds,  duly  re- 
corded. None  of  the  grantees,  unless  it  was 
Berry,  examined  the  records,  and  there  was 
no  evidence  whether  Berry  did  or  not  Each 
relied  on  the  warranty  in  his  deed.    April  15, 

1876,  Isaac's  son  William,  and  January  27, 

1877,  his  son  Lewis,  conveyed,  by  deed,  each 
all  his  interest  or  title  to  the  lands  of  which 
Amos  died  seised,  to  the  defendant  Their 
deeds  were  Immediately  recorded.  Joseph  died 
December  20, 1891.  Amos  was  seised  of  the 
sea  field  at  the  time  of  his  death.  The  defend- 
ant is  77  years  old,  and  was  acquainted  with 
the  land,  and  knew  all  about  the  title  long 
before  he  purchased  it,  in  1876  and  1877.  He 
was  about  the  place  in  1872,  saw  a  plan  of  the 
house  to  be  erected  thereon  before  it  was  built 
the  house  while  they  were  building  it,  and  knew 
the  Knoxes  had  laid  the  sea  field  out  into  house 
lots,  and  were  selling  them,  and  building 
houses  thereon;  but  he  never  told  them  that 
their  title  was  defective.  In  1874,  Stone  built 
a  stable,  put  up  a  tank,  and  laid  out  more  than 
$300  on  the  premises.  Emery  made  improve- 
ments while  he  owned  the  property,  to  the  ex- 
tent of  five  or  six  hundred  dollars.  In  1881 
the  owners  of  the  premises  built  additions  to 
the  house,  at  a  cost  of  1,200.  In  1885  the  own- 
ers of  the  sea  field,  which  included  the  lot  In 
question,  built  a  heavy  stone  wall  upon  that 
part  of  the  field  next  to  the  seashore,  at  con- 
siderable expense.  The  defendant  knew  when 
the  additions  to  the  house  were  made,  and 
saw  the  work  being  done,  but  did  not  then, 
nor  at  any  time  thereafter,  during  the  life 
tenant's  term,  make  claim  upon  or  give  no- 
tice to  any  occupant  of  the  land  that  he  owned 
or  claimed  to  own  any  interest  therein.  He 
also  knew,  or  ought  to  have  known,  of  the  con- 
struction of  the  wall.  After  the  defendant 
bought  out  Isaac's  sons,  he  never  claimed  to 
any  one,  until  after  the  death  of  the  life  ten- 
ant that  he  owned  one-half  of  the  land.  At 
the  trial,  the  defendant  testified  that  he  made 
no  claim  to  the  land  until  after  the  death  of  the 
life  tenant,  because  counsel  advised  him  it  was 
unnecessary  to  do  so.  Berry  and  his  grantees 
have  been  In  open,  notorious,  exclusive  occu- 
pation of  the  premises  since  1865,  and  have 
paid  all  taxes  and  insurance  thereon.  They 
had  no  actual  notice  of  any  adverse  claim,  or 
of  any  defect  in  their  title,  until  after  the  death 
of  Joseph,  In  1891;  but  believing  the  deed  of 
Joseph  and  James  conveyed  a  good  title,  ex- 
pended their  money  relying  thereon.  The  de- 
fendant either  knew  or  ought  to  have  known 
that  the  plaintiff  was,  and  that  his  grantors 
had  been,  occupying  the  premises  under  a 
claim  of  exclusive  ownership,  and  without  any 
actual  knowledge  of  any  adverse  claim  or  de- 
fect in  their  title  until  after  the  death  of  the 
life  tenant. 

S.  W.  Emery,  for  plaintiff.  'Calvin  Page,  for 
Knox  and  Stone.    Sargent  &  Hollis,  for  G.  H. 


Emery.    W.  H.  Sawyer,  for  Stone.    Frink  & 
Marvin,  for  defendant 

WALLACE,  J.  The  plaintiff  has  not  acquir- 
ed title  to  the  premises  by  adverse  possession 
as  against  the  defendant,  nor  did  the  statute 
of  limitations  begin  to  run  against  an  action 
for  possession  until  the  death  of  the  life  ten- 
ant, Joseph,  In  1891.  Foster  v.  Marshall,  22 
N.  H.  491;  Bodwell  v.  Nutter,  63  N.  H.  446, 
448,  3  Atl.  421;  Mlxter  v.  Woodcock,  154 
Mass.  535,  28  N.  E.  907. 

But  It  is  urged  that  Isaac  or  his  sons  might 
at  any  time  after  the  deed  to  Berry  by  Joseph 
and  James,  December  14,  18G5,  have  maintain- 
ed an  action  to  establish  their  title  to  the  re- 
mainder, according  to  the  doctrine  of  Walker 
v.  Walker,  63  N.  H.  321.  That  case  only  gives 
the  remainder-man  the  right  to  establish  his 
title  when  it  Is  questioned.  It  Is  a  right  of 
which  he  may  avail  himself  or  not  as  he  may 
elect.  If  be  does  avail  himself  of  It  and  the 
controversy  Is  decided  in  his  favor,  it  gives 
him  no  right  to  the  possession  or  to  a  writ  of 
possession  during  the  existence  of  the  life  es- 
tate. Until  the  termination  of  the  life  estate, 
no  right  of  entry  or  right  of  possession  exists 
In  favor  of  the  reversioner.  Until  the  right  of 
entry  and  the  right  of  possession  to  the  prop- 
erty accrue,  the  statute  of  limitations  does  not 
begin  to  run  against  an  action  for  the  posses- 
sion. 

It  Is  claimed  that  when  the  life  estate  and 
the  estate  of  one  tenant  In  common  of  the  re- 
mainder were  granted  to  Berry,  a  merger  of  the 
life  estate  in  the  fee  was  effected  by  the  coin- 
cidence of  the  two  estates  in  one  person,  and 
that  the  life  estate  In  the  entire  property  was 
thereby  extinguished.  It  is  a  sufficient  an- 
swer to  say  that  the  life  estate  in  the  undivid- 
ed half  of  the  remainder  belonging  to  Isaac 
could  not  merge  In  the  undivided  half  of  the 
remainder  belonging  to  Berry;  neither  could 
the  conveyance  of  the  life  estate  to  Berry,  con- 
strued as  a  surrender,  inure  to  the  benefit  of 
Isaac  or  those  who  claim  under  him.  "Mer- 
ger is  co-extensive  with  the  interest  merged, 
as  In  the  case  of  Joint  tenants  and  tenants  in 
common;  and  it  is  only  to  the  extent  of  the 
part  In  which  the  owner  has  two  several  es- 
tates. An  estate  may  merge  for  one  part  of  the 
land,  and  continue  in  the  remaining  part  of 
it."  4  Kent,  Comm.  100,  101;  Clark  v.  Clark, 
56  N.  H.  105,  113;  McLaughlin  v.  McLaugh- 
lin, 80  Md.  115,  30  Atl.  607. 

Another  question  which  arises  is  whether  the 
defendant  is  estopped  by  his  silence  to  assert 
his  title  to  the  land  in  question.  The  general 
principle  of  estoppel  in  pais  is  that  where  one, 
by  his  words,  conduct  or  silence,  "causes  an- 
other to  believe  the  existence  of  a  certain  state 
of  things,  and  induces  him  to  act  on  that  belief, 
so  as  to  alter  his  own  previous  position,  tho 
former  is  precluded  from  averring  against  the 
latter  a  different  state  of  things,  as  existing 
at  the  same  time."  Plckard  v.  Sears,  6  Adol. 
&  E.  469;  Corbett  v.  Norcross.  35  N.  H.  99; 
Richardson  v.  Chickering,  41  N.  H.  380;  Horn 
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r.  Cole,  51  N.  H.  287;  Stevens  v.  Dennett,  51 
N.  H.  324;  Allen  v.  Shaw,  61  N.  H.  95.  It  is 
essential  to  tie  application  of  this  principle 
that  the  party  setting  up  the  estoppel  be 
Ignorant  of  the  troth  of  the  matter  in  regard  to 
which  he  claims  he  has  been  misled,  and  In- 
duced to  act  to  his  Injury  by  the  conduct  or  si- 
lence of  the  party  to  be  estopped.  If  he  was 
fully  acquainted  with  the  facts  of  the  case, 
there  would  be  no  estoppel.  In  respect  to  the 
title  to  real  estate,  if  the  party  claiming  the 
estoppel  Is  acquainted  with  the  true  state  of 
the  title,  or  has  an  equal  means  with  the  other 
party  of  ascertaining  It,  as  In  the  case  of  a 
duly  recorded  deed,  there  will  be  no  estoppel, 
at  least  from  mere  silence.  Odlln  v.  Gove,  41 
N.  H.  466,  477;  Wood  v.  Griffin,  46  N.  H.  230, 
237;  Allen  v.  Shaw,  61  N.  H.  95;  Jones  v. 
Aqueduct  Co.,  62  N.  H.  488;  Brant  v.  Coal  Co., 
93  U.  S.  326,  337. 

The  plaintiff  claims  that  the  defendant  Is  es- 
topped to  assert  title  to  the  premises,  be- 
cause, after  he  acquired  the  title,  he,  remained 
silent  while  the  plaintiff  made  some  permanent 
Improvements.  The  situation  of  the  title  was 
shown  by  the  records,  and  the  information  In 
regard  to  it  was  equally  open  to  both  parties. 
Although  the  plaintiff  and  those  under  whom 
he  claims  had  no  actual  knowledge  of  the  de- 
fect in  their  title,  they  had,  by  the  records,  con- 
structive notice  of  it  Their  failure  to  examine 
the  records  was  not  caused  by  anything  said 
or  done  by  the.  defendant  They  might  and 
should  have  informed  themselves  as  to  the  ti- 
tle of  the  premises  before  purchasing  or  mak- 
ing permanent  Improvements.  Their  failure 
to  do  so  was  their  own  fault  and  they  cannot 
resort  to  an  estoppel  based  upon  the  defend- 
ant's silence  to  avoid  the  consequences  of  their 
own  negligence. 

It  is  not  found,  nor  does  It  appear,  that  the 
plaintiff  will  be  injured  by  the  defendant's  as- 
sertion of  his  title.  Upon  partition  of  the  en- 
tire common  property,  It  may  be  that  the  de- 
fendant's share  can  be  assigned  to  him  without 
affecting  the  plaintiff's  title  to  his  Improve- 
ments. Holbrook  v.  Bowman,  62  N.  H.  313, 
320,  321.  Whether  the  plaintiff  can  or  can- 
not avail  himself  of  the  betterment  law  Is  a 
question  not  considered.  Judgment  for  the  de- 
fendant   All  concurred.  * 


(67  N.  H.  8») 

TOWN  OP  THORNTON  v.  GILMAN. 

(Supreme  Court  of  New  Hampshire.    Grafton. 

March  17,  1893.) 

Guardian  si  Son  Tort— Pcbohasb  of  Ward's 
Land. 

1.  A  guardian  de  son  tort  cannot  purchase 
his  ward's  land  at  a  tax  sale. 

2.  One  who  is  party  to  arrangements  by 
which  a  ward's  lands  are  bought  for  taxes  by  a 
guardian  de  son  tort  and  understands  fully  the 
assumed  relations,  cannot  acquire  from  the 
guardian  a  valid  title  to  the  land. 

Writ  of  entry  by  town  of  Thornton  against 
Charles  W.  Oilman.  Judgment  for  defend- 
ant 


For  several  years  before  1885,  Sarah  J. 
Cram  was  the  owner  of  the  land  described 
in  the  writ,  which  is  situated  in  Thornton. 
From  1885  to  her  death,  in  1890,  she  wa? 
mentally  incapable  of  doing  business,  bat  no 
guardian  was  appointed  over  her.  In  1886 
her  brother,  Jonathan  Oilman,  represented 
to  the  selectmen  of  Thornton,  where  she  was 
living  upon  her  place,  that  she  was  sick  and 
In  need  of  assistance  from  the  town.  In  ac- 
cordance with  an  arrangement  then  entered 
into,  Jonathan  cared  for  her  at  his  home  for 
several  years,  converting  some  of  her  per- 
sonal property  into  money,  which  be  ac- 
counted for  to  the  town,  and  bid  off  her  real 
estate  at  a  tax  sale,  taking  a  deed  of  it  from 
the  collector  in  his  own  name.  He  then  con- 
veyed the  land  to  the  town,  which  had  paid 
out  more  than  Its  value  In  the  support  of 
Mrs.  Cram.  Jonathan's  death  occurred  a 
'->w  days  before  that  of  Mrs.  Cram.  His 
son,  the  defendant  is  one  of  her  heirs,  and  is 
in  possession  of  the  land,  claiming  title  by 
inheritance. 

Burleigh  &  Adams,  for  plaintiff.  Joseph 
O.  Story  and  Bingham  &  Mitchell,  for  de- 
fendant 

FOR  CURIAM.i  Jonathan  Gilman  assum- 
ed the  care  of  his  sister  and  ber  property 
when  It  became  necessary  that  some  one 
other  than  herself  should  perform  that  duty. 
In  legal  phraseology,  he  became  her  guard- 
ian de  son  tort  Without  a  technical  ap- 
pointment he  performed  duties  pertaining 
to  that  office,  and  in  consequence  thereof  be- 
came subject  to  many  of  its  liabilities.  For 
many  purposes  he  was  bound  to  properly 
discharge  the  official  duties  which  he  assum- 
ed, and  was  generally  subject  to  the  same 
rules  and  remedies  as  a  trustee  legally  ap- 
pointed. Perry,  Trusts,  5  245;  Hanna  v 
Spotts,  5  B.  Mon.  862,  365;  Jacox  v.  Jacox. 
40  Mich.  473,  480;  Bo  we  v.  Bowe,  42  Mich. 
195,  3  N.  W.  843;  Blomfield  v.  Byre,  8  Beav. 
250;  Drury  v.  Conner,  1  Har.  &  G.  220,  230; 
Chaney  v.  Smallwood,  1  Gill,  367;  Bennett  v. 
Austin,  81  N.  Y.  308,  322.  If  he  had  been  a 
de  jure  guardian  of  his  sister  and  her  estate, 
he  could  not  have  acquired  a  valid  title  to 
her  land  sold  for  the  taxes  assessed  against 
her.  Blackw.  Tax  Titles,  §  566;  Drew  v. 
Morrill,  62  N.  H.  565;  Saunders  v.  Farmer, 
Id.  572;  Laton  v.  Balcom,  64  N.  H.  92,  6  AtL 
37.  His  duty  to  protect  her  estate  in  his  as- 
sumed relation  to  her  was  as  great  as  it 
would  have  been  If  he  had  bad  an  appoint- 
ment from-  the  probate  court;  and  his  per- 
formance of  that  duty,  with  or  without  a 
formal  appointment  was  not  legally  consist- 
ent with  his  status  as  a  purchaser  of  her 
land  at  a  tax  sale.  As  the  town  was  a  party 
to  the  arrangement  by  which  the  land  was 
sold,  and  understood  fully  the  relations  which 
the    assumed    guardian   sustained    to    Mrs. 

i  See  footnote  36  Atl.  607. 
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Cram,  It  acquired  no  title  to  the  land. 
Blackw.  Tax  Titles,  §  276.  Judgment  for  the 
defendant. 

SMITH,  J.,  did  not  alt  The  others  con- 
curred. 

(67  N.  H.  889) 

CHASE  t.  WILLARD. 

(Supreme  Court  of  New  Hampshire.    Hillsboro. 

March  17,  1893.) 

Sales— Wabrantt— Title— Rkscwsion. 

Gen.  Laws,  c.  137.  §  13,  prohibiting  the 
mortgagor  from  selling  the  property  without  the 
mortgagee's  written  consent  on  the  mortgage, 
does  not  prevent  title  from  passing  by  a  sale  not 
so  authorized;  and  where  the  mortgagor  sold 
the  property  under  a  warranty  that  it  waB  free 
from  incumbrance,  and  the  mortgagee  had  given 
his  verbal  consent  to  the  sale,  there  was  but  a 
technical  breach  of  warranty,  giving  no  right 
to  the  buyer  to  rescind. 

.  Trover  by  S.  F.  Chase  against  Charles  Wil- 
lard  for  $175  In  bank  bills.  Facts  found  by 
the  court  The  defendant  sold  and  delivered 
to  the  plaintiff  certain  chattels,  "warranted 
free  from  any  incumbrance"  for  $175,  which 
was  paid  In  bank  bills.  The  chattels  were 
subject  to  a  mortgage  to  one  McKean,  who 
verbally  authorized  the  defendant  to  make  the 
sale.  The  plaintiff  did  not  learn  of  the  mort- 
gage till  some. time  later,  when,  claiming  the 
right  to  rescind  the  sale  on  that  account,  he 
tendered  the  chattels  to  the  defendant,  and  de- 
manded the  bins.    Judgment  for  defendant. 

George  B.  French,  for  plaintiff.  W.  W.  Bai- 
ley, for  defendant. 

PEB  CURIAM,  i  The  plaintiff  has  suffered 
no  practical  damage  by  the  alleged  breach  of 
the  warranty  of  title.  It  was  his  Intention  to 
receive,  and  the  defendant's  to  convey  to  him, 
an  absolute  title  to  the  chattels.  The  written 
warranty  that  they  were  "free  from  any  In- 
cumbrance" means  that  the  title  conveyed' 
should  be  absolute  in  the  vendee.  Whether  the 
vendor  had  In  fact  the  entire  right  of  disposing 
of  the  chattels  la  Immaterial;  for  by  the  sale 
that  right  passed  to  the  plaintiff.  The  stat- 
ute (Gen.  Laws,  c.  137,  §  13)  prohibiting  the 
mortgagor  from  selling  the  mortgaged  prop- 
erty without  the  consent  of  the  mortgagee, 
in  writing,  upon  the  mortgage,  did  not  pre- 
vent the  title  from,  passing.  Gage  v.  Whit- 
tier,  17  N.  H.  312;  Patrick  v.  Meserve,  18  N. 
H.  300;  Roberta  v.  Crawford,  54  N.  H.  532; 
Bank  v.  Raymond,  57  N.  H.  144.  If  the  de- 
fendant did  not  have  the  right  of  selling  the 
property  to  every  one,  he  had  the  right  of  sell- 
ing It  to  the  plaintiff  free  from  any  Incumbrance; 
and  the  plaintiff,  having  received  the  title  he 
contracted  for,  cannot  now  rescind  the  con- 
tract, on  the  ground  that  the  defendant  did  not 
have  the  right  to  sell  the  property  generally, 
or  to  dispose  of  It  in  all  ways  as  the  absolute 
owner  of  it  It  Is  not  understood  that  a  tech- 
nical breach  of  a  contract  of  warranty  In  an 

i  See  footnote  36  AtL  607. 


immaterial  respect,  resulting  In  no  appreciable 
damage  to  the  vendee,  authorizes  him  to  re- 
pudiate the  contract,  and  exercise  the  remedial 
power  of  rescission.  2  Kent  Comm.  475,  476; 
2  Schouler,  Pers.  .Prop.  8  597;  Stoddart  v. 
Smith,  5  Bin.  355,  363;  Case  v.  Hall,  24  Wend. 
102;  Flight  v.  Booth,  1  Blng.  N.  C.  377. 
Whether  assumpsit  for  nominal  damages  or  an 
action  for  a  breach  of  the  warranty  could  be 
maintained,  we  need  not  inquire.  It  would  be 
Inequitable  to  allow  an  amendment  to  be  made 
for  the  purpose  of  raising  either  of  those  ques- 
tions.   Judgment  for  the  defendant 

CARPENTER,  J.,  not  sitting. 


(«7  N.  H.  368) 

WrlKKfiKR  v.  EATON. 
(Supreme  Court  of  New  Hampshire.    Hillsboro. 
March  17,  1893.) 
Rbplevin— Attachment— Release. 
The  owner  of  property  attached  as  belong- 
ing to  another  may  maintain  replevin  therefor, 
although,  on  his  demanding  the  property,  the 
levying  officer  stated  that  he  might  have  it  if  it 
was  his.  where  the  officer  retained  the  same  pos- 
session of  the  property  after  such  statement  as 
he  had  before. 

Replevin  by  Benjamin  Wheeler  against  Al- 
vln  S.  Eaton.  Facts  found  by  a  referee. 
The  defendant  is  a  deputy  sheriff.  Upon  a 
writ  in  favor  of  one  Spalding  against  Gustus 
Wheeler,  he  attached,  as  the  property  of 
Gustus,  "one  hundred  thousand  feet  of  pine 
boards,  more  or  less,  situated  *  *  ♦  on 
land  of  Gustus  Wheeler,  in  Hollls,  In  said 
county,"  and  left  an  attested  copy  of  the 
writ  and  of  his  return  thereon  with  the  town 
clerk.  He  posted  a  notice  of  the  attachment 
near  the  boards  In  question.  Gustus  did  not 
own  the  field  or  the  boards  named  In  the 
return,  but  they  were  the  property  of  the 
plaintiff.  Upon  the  plaintiff's  request  that 
the  attachment  be  released,  the  defendant 
replied  that  he  had  attached  no  boards  be- 
longing to  the  plaintiff,  but  had  attached  all 
boards  belonging  to  Gustus,  and  that  the 
plaintiff  could  take  away  the  boards  If  they 
belonged  to  him.  The  plaintiff,  believing 
that  he  could  not  legally  exercise  control 
over  the  boards  until  the  attachment  should 
be  released,  replevied  them.  The  court  or- 
dered Judgment  for  the  defendant  and  the 
plaintiff  excepted.  Exceptions  sustained,  and 
Judgment  for  plaintiff. 

J.  B.  Parker,  for  plaintiff.  C.  W.  Holtt  and 
J.  J.  Doyle,  for  defendant 

PER  CURIAM.1  If  the  boards  had  been 
the  property  of  Gustus,  It  is  admitted  that 
the  attachment  would  have  constituted  a 
valid  lien  upon  them,  and  that  they  would 
have  been  In  the  constructive  possession  of  the 
officer.  Gen.  Laws,  c.  224,  §  16.  But  the 
question  of  title  did  not  affect  his  possession 
of  the  property;   and,  unless  be  afterwards 

i  See  footnote  36  Atl.  607. 
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parted  with  tbat  possession,  he  cannot  justi- 
fy hla  act  as  against  the  true  owner.  When 
he  informed  the  plaintiff  that  he  had  not 
attached  the  plaintiff's  boards,  but  had  at- 
tached all  boards  belonging  to  Oustus,  and 
that  the  plaintiff  could  take  them  away  If 
they  belonged  to  him,  both  parties  under- 
stood that  the  attachment  was  not  released, 
and  that  the  plaintiff  would  take  them  at 
his  peril.  The  permission' given  him  to  take 
them  was  contingent,  depending  upon  the 
question  of  title,  which  the  officer  did  not  at- 
tempt to  decide.  '  He  retained  the  same  pos- 
session of  the  boards  after  this  conversation 
that  he  had  before.  He  still  had  the  plain- 
tiff's property  without  right  Exceptions 
sustained.    Judgment  for  the  plaintiff. 

CLARK,  J„  did  not  sit  The  others  con- 
curred. 

(87  N.  H.  836) 

DAVIS  v.  iETNA  MUT.  FIRE  INS.  CO. 
(Supreme  Court  of  New  Hampshire.     Merri- 
mack.   March  17,  1893.) 

Insurance—  Aobnoy  —  Misrepresentations — 
Question  for  Jury. 

1.  A  provision  in  a  policy  that,  if  any  broker 
or  other  person  than  the  insured  should  procure 
the  policy,  he  should  be  deemed  the  agent  of  the 
insured,  is  not  invalid  under  the  laws  of  Massa- 
chusetts; and  hence  the  question  whether  one 
acted  as  the  agent  of  the  insurer  or  of  the  in- 
sured must  be  determined  by  the  intention  of 
the  parties,  as  evidenced  by  the  policy  and  other 
facts  submitted  to  the  jury. 

2.  Where  the  policy  sued  on  provided  that 
the  insured,  by  the  acceptance  of  the  policy, 
warranted  that  she  had  not  omitted  to  state  to 
the  company  any  information  material  to  the 
risk,  it  is  immaterial  that  the  omission  was  the 
result  of  accident  or  mistake. 

3.  Where  the  application  for  insurance  fail- 
ed to  show,  in  the  diagram  of  the  buildiugs  to 
be  insured,  either  a  one-story  building  used 
for  the  storage  of  paints,  or  a  railroad  track 
passing  near  the  risk,  or  to  state  that  the  ap- 
plicant was  a  woman,  and  it  was  represented 
that  the  main  building  was  on  the  street,  when 
it  was  130  feet  distant,  with  buildings  between, 
the  question  whether  there  was  a  false  repre- 
sentation of  matters  material  to  the  contract, 
increasing  the  risk  of  loss,  should  have  been 
submitted  to  the  jury. 

Action  by  one  Davis  against  the  Mtna.  Mu- 
tual Fire  Insurance  Company.  There  was  a 
Judgment  on  a  verdict  directed  for  plaintiff, 
and  defendants  except    Verdict  set  aside. 

Assumpsit,  upon  a  policy  of  Insurance,  Is- 
sued by  the  defendants,  a  corporation  formed 
under  the  laws  of  this  state,  and  located  here, 
to  the  plaintiff,  a  woman  residing  In  Massa- 
chusetts, Insuring  her  against  loss  by  Are  upon 
a  mill  building  In  that  state.  The  policy  does 
not  conform  to  the  standard  form  prescribed 
by  the  statutes  of  New  Hampshire  or  Massa- 
chusetts, but  Is  the  form  used  by  the  defend- 
ants In  Insuring  property  located  outside  this 
state.  It  contains  the  following  provisions: 
"(1)  The  assured,  by  the  acceptance  of  this 
policy,  hereby  warrants  that  any  application, 
survey,  plan,  statement,  or  description  con- 
nected with  procuring  this  Insurance,  or  con- 


tained or  referred  to  in  this  policy,  to  true,  and 
shall  be  a  part  of  this  policy;  that  the  as- 
sured has  not  overvalued  the  property  herein 
described,  nor  omitted  to  state  to  the  com- 
pany any  Information  material  to  the  risk. 
(2)  If  any  broker  or  other  person  than  the  as- 
sured has  procured  this  policy,  or  any  renewal 
thereof,  or  any  Indorsement  thereon,  he  shall 
be  deemed  to  be  the  agent  of  the  assured,  and 
not  of  the  company,  In  any  transaction  relat- 
ing to  the  Insurance.  (3)  It  Is  hereby  under- 
stood and  agreed  by  and  between  the  company 
and  the  assured  that  this  policy  Is  made  and 
accepted  with  reference  to  the  foregoing  terms 
and  conditions,  and  those  printed  on  the  back 
hereof,  which  are  hereby ,  declared  to  be  a 
part  of  this  contract  and  are  to  be  used  and 
resorted  to  in  order  to  determine  the  rights 
and  obligations  of  the  parties  hereto  in  all  cases 
not  herein  otherwise  specially  provided  for  In 
writing,  and  indorsed  hereon."  The  plaintiff 
applied  to  an  Insurance  broker  In  Boston  for 
the  Insurance,  and  he  applied  to  a  firm  of  gen- 
eral Insurance  brokers  in  Indianapolis,  who 
sent  the  application  to  the  defendants.  The 
defendants  sent  the  policy  to  the  Indianapolis 
brokers,  who  forwarded  it  to  the  Boston  bro- 
ker, and  he  delivered  It  to  the  plaintiff.  The 
defendants  allowed  a  commission  to  the  In- 
dianapolis brokers,  who  allowed  a  portion  of  It 
to  the  Boston  broker.  The  only  Information 
the  defendants  had  relative  to  the  location  ot 
the  risk  was  contained  in  the  application  and 
a  diagram  sent  to  them  by  the  Indianapolis 
brokers.  The  diagram  represented  a  part  of 
the  buildings  of  a  foundry  as  located  on  one 
side  of  the  risk,  but  In  a  way  that  showed  the 
representation  was  Incomplete.  A  one-story 
building,  with  an  Iron  roof,  used  for  the  stor- 
age of  paints,  etc.,  located  within  a  few  feet 
of  the  risk,  on  the  opposite  side  from  the  foun- 
dry buildings,  and  a  railroad  track  passing 
near  the  risk,  were  not  represented.  The 
building  Insured  was  represented  as  located 
upon  a  street,  when  In  fact  It  was  130  feet  or 
more  distant  from  the  street  with  buildings 
between.  The  application  stated  that  the 
building  was  insured  In  the  Hartford  and  other 
companies,  and  did  not  state  that  the  applicant 
was  a  woman.  At  the  time  the  application 
was  made,  the  Hartford  Company's  policy  had 
been  canceled.  The  plaintiff  claimed  that  the 
contract  was  made  In  this  state;  that  the  In- 
dianapolis brokers  were  the  agents  of  the 
defendants  by  force  of  section  3,  c.  172,  Gen. 
Laws;  and  that  their  representations  with 
reference  to  the  risk  did  not  bind  the  plaintiff. 
The  court  ruled  In  accordance  with  the  plain- 
tiff's claims,  and,  as  the  defendants  offered  no 
evidence,  ordered  a  verdict  for  the  plaintiff, 
and  the  defendants  excepted. 

Samuel  O.  Eastman,  for  plaintiff.    Streeter, 
Walker  &  Chase,  for  defendants. 

PER  CURIAM.*    It  has  already  been  de- 
cided that  this  contract  of  insurance  is  to  bt 


i  See  footnote  36  Atl.  607. 
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construed  In  accordance  with  the  laws  of 
Massachusetts.  Davis  v.  Insurance  Co.,  67  N. 
H.  218,  34  Atl.  464.  Hence  the  plaintiffs 
contention  that  the  statutes  of  this,  state  (Gen. 
Laws,  c.  172,  i  3;  Laws  1879,  c.  18)  charging 
an  Insurance  company  with  knowledge  of  the 
risk  possessed  by  a  third  party  who  prepares 
the  application,  whether  technically  Its  agent 
or  not,  apply  to  this  contract,  cannot  be  sus- 
tained. These  statutory  provisions  were  not 
embodied  to,  and  do  not  control,  the  Massachu- 
setts contract  The  parties  Intended  that  their 
contract  should  be  construed  by  the  laws  of 
the  state  where  the  plaintiff  resided,  and  where 
the  property  Insured  was  situated.  "All  con- 
tracts of  insurance  on  property  In  this  common- 
wealth shall  be  deemed  to  be  made  therein." 
Laws  Mass.  1887,  c.  214,  §  3.  The  ruling 
that  the  Indianapolis  brokers  were  agents  of 
the  defendants,  and  that  their  knowledge  of 
facts  or  their  representations  relating  to  the 
risk  bound  the  defendants,  Is  erroneous,  under 
the  statutes  of  that  state.  The  agreement 
between  the  parties  contained  in  the  pdllcy 
was  that,  "If  any  broker  or  other  person  than 
the  assured  has  procured  this  policy,  *  •  * 
he  shall  be  deemed  to  be  the  agent  of  the  as- 
sured, and  not  of  the  company,  In  any  trans- 
action relating  to  the  insurance."  This  Is 
evidence  that  the  brokers,  In  negotiating  for 
the  Insurance,  and  procuring  the  policy,  were 
acting  as  the  plaintiff's  agents;  and  the  ques- 
tion is  whether  a  finding  of  fact  that  they  sus- 
tained that  relation  to  her  can  be  sustained 
under  Massachusetts  law.  The  question  re- 
lates to  the  capacity  of  the  parties  to  bind 
themselves  by  this  provision  of  the  contract 
If  It  is  not  opposed  to  the  statutes  of  that 
state,  there  is  no  reason  why  It  was  not  compe- 
tent for  them  to  make  It.  Whether  a  similar 
provision  In  a  New  Hampshire  contract  of  in- 
surance would  be  held  invalid  under  our  stat- 
utes la  immaterial.  An  "insurance  broker"  is 
defined  to  be  a  person  who,  "for  compensation, 
acts  or  aids  In  any  manner  in  negotiating  con- 
tracts of  Insurance  or  reinsurance,  or  placing 
risks  or  effecting  insurance  or  reinsurance  for 
a  person  other  than  himself,  and  not  being  the 
appointed  agent  or  officer  of  the  company  in 
which  such  Insurance  or  reinsurance  is  effect- 
ed." Laws  Mass.  1887,  c.  214,  f  93.  Section 
90  of  the  same  chapter  provides  that  "an  in- 
surance agent  or  broker  who  acts  for  a  per- 
son other  than  himself  in  negotiating  a  contract 
of  Insurance  by  an  Insurance  company  shall, 
for  the  purpose  of  receiving  the  premiums 
therefor,  be  held  to  be  a  company's  agent, 
whatever  conditions  or  stipulations  may  be 
contained  in  the  policy  or  contract;  and  such 
agent  or  broker  knowingly  procuring,  by  fraud- 
ulent representations,  payment  or  an  obliga- 
tion for  the  payment  of  a  premium  of  Insur- 
ance shall  be  punished, '  etc.  Our  attention 
has  not  been  called  to  any  other  statutory  pro- 
vision to  that  state  restricting  the  agency 
clause  in  insurance  policies.  Section  90  re- 
stricts the  power  of  parties  to  define  their  lia- 
bility under  that  clause  in  a  single  particular 


only,  which  Is  not  material  to  this  case.  With 
that  exception,  the  general  common-law  power 
of  the  parties  In  this  respect  remains  un- 
changed. The  intention  of  the  parties,  there- 
fore, evidenced  by  the  policy  and  such  other 
facts  and  circumstances  as  may  be  competent, 
must  determine  the  question  whether  the  bro- 
kers who  procured  this  policy  for  the  plaintiff 
were  her  agents  or  the  agents  of  the  company; 
and  this  question  Is  one  of  fact  for  the  jury. 

The  defendants  insist,  not  only  that  the  ver- 
dict should  be  set  aside,  but  that  Judgment 
should  be  ordered  In  their  favor,  on  the  ground 
that  the  plaintiff  suppressed  material  facts  In 
her  application,  and  was  guilty  of  a  breach  of 
the  warranty  contained  in  the  policy,  or  of 
a  misrepresentation  sufficient  to  avoid  the  pol- 
icy. The  plaintiff  warranted  In  the  policy  that 
she  had  not  "omitted  to  state  to  the  company 
any  Information  material  to  the  risk."  This 
stipulation,  being  Incorporated  in  the  policy, 
may  be  "considered  as  a  warranty."  Section 
59.  The  plaintiff,  having  accepted  the  policy 
with  this  provision  in  it,  is  bound  by  it.  Ood- . 
dard  v.  Insurance  Co.,  108  Mass.  50,  59;  In- 
surance Co.  v.  Buffum,  115  Mass.  343.  Hence 
she  cannot  recover  to  this  action  If  she  omitted 
to  giver  the  defendants  Information  material  to 
the  risk,  whether  the  omission  was  intentional, 
or  the  result  merely  of  accident  or  mistake. 
Campbell  v.  Insurance  Co.,  98  Mass.  381,  389. 
But  whether  the  plaintiff's  suppression  of  ma- 
terial facts  relating  to  the  risk  is  held  to  con- 
stitute a  breach  of  the  stipulated  warranty  may 
be  of  little  practical  Importance,  since  it  may 
also  be  held  to  be  a  false  representation  of 
matters  material  to  the  contract  "Represen- 
tations to  Insurers  before  or  at  the  time  of 
making  a  contract  are  a  presentation  of  the 
elements  upon  which  to  estimate  the  risk  pro- 
posed to  be  assumed.  They  are  the  basis  of 
the  contract;  Its  foundation,  on  the  faith  of 
which  It  is  entered  Into.  If  wrongly  presented 
to  any  respect  material  to  the  risk,  the  policy 
that  may  be  issued  thereupon  will  not  take 
effect.  To  enforce  It  would  be  to  apply  the  in- 
surance to  a  risk  that  was  never  presented." 
Campbell  v.  Insurance  Co.,  98  Mass.  390;  Kim- 
ball v.  Insurance  Co.,  9  Allen,  540;  Eastern  R. 
Co.  v.  Relief  Fire  Ins.  Co.,  98  Mass.  420; 
Boardman  v.  Insurance  Co.,  20  N.  H.  551; 
Marshall  v.  Insurance  Co.,  27  N.  H.  157.  This 
principle  is  recognized  to  section  21  of  the 
chapter  above  referred  to,  which  provides  that 
"no  oral  or  written  misrepresentations  made  In 
the  negotiation  of  a  contract  or  policy  of  In- 
surance, by  the  assured  or  on  his  behalf,  shall 
be  deemed  material  or  defeat  or  avoid  the  pol- 
icy or  prevent  Its  attaching,  unless  such  mis- 
representation Is  made  with  actual  intent  to  de- 
ceive, or  unless  the  matter  misrepresented  in- 
creased the  risk  of  loss."  The  inference  is  that, 
If  the  matter  misrepresented  did  Increase  the 
risk  of  loss,  It  would  avoid  the  policy  as  at 
common  law;  and  such  was  the  decision  to 
Ring  v.  Assurance  Co.,  145  Mass.  426,  14  N. 
E.  525.  In  that  case  the  assured  represented 
that  there  were  no  houses  within  100  feet  of 
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the  bouse  containing  the  chattels  to  be  Insur- 
ed. This  representation  was  not  contained  in 
the  policy.  The  Jury  were,  in  effect,  instruct- 
ed that  If  the  representation  was  made  in- 
nocently, by  mistake,  it  would  not  avoid  the 
policy,  although  it  related  to  a  fact  that  was 
material  to  the  risk,  and  was  false.  It  was 
held  that  this  was  error,  and  that  the  plain- 
tiffs could  not  recover  If  they  had  made  mis- 
representations on  matters  which  Increased  tbe 
risk  of  loss,  although  not  made  with  intent  to 
deceive.  Applying  the  provisions  of  the  Mas- 
sachusetts statutes,  construed  by  the  decisions 
in  that  state,  it  is  apparent  that  the  defendants 
are  not  liable  if  the  plaintiff,  before  or  at  the 
time  of  the  contract,  suppressed  information 
which,  if  disclosed,  would  have  rendered  the 
risk  more  hazardous  than  she  represented  it  to 
be.  This  result  does  not  depend  on  the  ques- 
tion of  her  warranty,  or  of  her  good  faith  in  the 
transaction. 

Whether,  however,  her  failure  to  disclose 
facts  relating  to  the  risk,  which  the  defendants 
now  complain  of,  constitutes  a  breach  of  the 
warranty,  contained  in  the  policy,  or  whether 
it  amounts  to  a  misrepresentation  of  the  risk 
assumed  under  the  contract,  the  defendants 
cannot escapeliabillty  for  the  loss,  unless  those 
facts  were  material  to  the  risk.  Any  matter  is 
material  to  the  risk  which  Increases  the  dan- 
ger of  loss,  and  would  influence  an  insurance 
company,  In  the  reasonable  prosecution  of  Its 
business,  to  decide  whether  to  take  the  risk, 
and  what  premium  to  charge  for  it  if  taken. 
The  premium  bears  a  relation  to  the  risk  in- 
curred, increasing  as  the  danger  of  loss  In- 
creases. "The  contract  of  Insurance  depends 
essentially  upon  an  adjustment  of  the  pre- 
mium to  tbe  risk  assumed."  Kyte  v.  Assur- 
ance Co.,  149  Mass.  116,  123,  21  N.  E.  361, 
362.  Absence  of  legislation  in  Massachusetts 
upon  this  subject  leaves  this  obvious  principle 
In  full  force,  and  makes  it  one  element  in  the 
test  of  the  materiality  of  the  undisclosed  facts. 
But  whether  certain  facts  are  material  to  the 
risk  under  this  or  other  competent  tests  is  or- 
dinarily a  question  of  fact  for  the  Jury,  as  well 
as  the  Inquiry  whether  there  was  misrepresen- 
tation in  regard  to  them.  Boardman  v.  Insur- 
ance Co.,  20  N.  H.  551;  Patten  v.  Insurance 
Co.,  40  N.  H.  375,381;  Clark  v.  Insurance  Co., 
Id.  333, 338;  Luce  v.  Insurance  Co.,  105  Mass. 
297,  301;  Ring  v.  Assurance  Co.,  supra.  In 
this  case  the  danger  of  loss  by  fire  to  the  in- 
sured building  may  have  been  increased  by 
the  proximity  of  the  building  used  for  the  stor- 
age of  paints,  or  by  the  fact  that  locomotives 
frequently  pass  near  the  risk.  The  location  of 
the  building  at  a  considerable  distance  from 
the  street  may  have  rendered  the  risk  extra- 
hazardous for  many  reasons.  If  the  defendants 
had  been  informed  that  they  were  asked  to  in- 
sure a  manufacturing  establishment  owned  by 
.1  woman,  located  as  this  was  represented  to 
be,  they  might  have  charged  a  higher  rate,  or 
they  might  have  declined  to  place  insurance  up- 
on the  property,  on  the  ground  that  a  woman 
might  not  be  able  to  give  that  personal  atten- 


tion to  the  care  of  it  that  a  man  could  if  he 
were  the  owner  of  it  Baldwin  v.  Insurance 
Co.,  60  N.  H.  424.  All  these  matters  are  prop- 
er subjects  for  the  consideration  of  the  Jury. 
Tbe  court  cannot  say;  as  a  matter  of  law, 
that  any  of  them  affected  the  Insurable  char- 
acter of  this  property. 

The  fact  that  the  policy  In  suit  does  not  con- 
form to  the  standard  policy  prescribed  by  the 
statutes  of  Massachusetts  (section  60)  is  not 
Important  in  the  present  inquiry.  A  policy  is- 
sued in  violation  of  the  statute  "shall  never- 
theless be  binding  on  the  company  Issuing  the 
same"  (section  105),  and,  as  provided  in  the 
standard  form,  "shall  be  void  if  any  material 
fact  or  circumstance  stated  in  writing  has  not 
been  fairly  represented  by  the  insured."  While 
the  defendants  cannot  escape  liability  on  the 
ground  that  the  policy  in  suit  does  not  con- 
form to  the  standard  established  in  that  state, 
tbe  plaintiff  cannot  avoid  the  common-law  re- 
sult of  her  misrepresentation  of  material  facts. 
Verdict  set  aside. 

BLODGETT  and  CHASE,  JJ.,  did  not  alt. 
The  others  concurred. 


(61  N.  J.  L.  175) 
ULSHOWSKI  v.  HILL. 
(Supreme  Court  of  New  Jersey.    Feb.  28, 
1898.) 
Action  for  Tort — Whes  Lies. 
A  person  is  not  legally  responsible  for  an 
injurv  -which  results  to  another  from  a  lawful 
act,  done  by  him  in  a  lawful  manner,  and  with- 
out any  carelessness  or  negligence  on  his  part. 
(Syllabus  by  the  Court.) 
Case   certified   from   circuit   court,   Hudson 
county;  Kevins,  Judge. 

Action  by  Joseph  Ulshowskl  against  Thomas 
•H1IL.  Plaintiff  had  Judgment.  On  rule  to  show 
cause  why  a  new  trial  should  not  be  granted. 
Case  certified.     Rule  made  absolute. 

Argued  November  term,  1887,  before  MA- 
GIE,  C.  J.,  and  DEPUE,  GUMMERB,  and 
LUDLOW,  JJ. 

Wm.  H.  Speer,  Jr.,  for  plaintiff.  Corbin  & 
Corbln,  for  defendant. 

GUMMERE.  J.  The  defendant  Is  the  own- 
er of  a  plot  of  land  on  Steuben  street,  In  Jer- 
sey City,  upon  the  rea  of  which  there  stood 
a  frame  building.  In  the  latter  part  of  May, 
1894,  he  began  the  removal  of  this  building, 
tearing  it  down  story  by  story.  When  the 
men  who  were  engaged  in  the  demolition  of  the 
building  ceased  work  on  the  evening  of  the 
28th  of  May,  they  bad  taken  down  the  third 
and  second  stories,  leaving  nothing  remaining 
except  the  first  story  and  the  cellar  posts. 
This  first  story  had  the  weather  boards  and 
sheathing  on;  the  cellar  posts  were  intact;  and 
the  building  was  left  in  a  perfectly  safe  con- 
dition. Very  early  the  next  morning,  and  be- 
fore the  workmen  had  returned  to  their  work, 
a  large  number  of  Poles,  who  resided  in  the 
neighborhood,  came  upon  the  defendant's  prop- 
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erty.  broke  into  the  partially  destroyed  build- 
ing, and  proceeded  to  tear  off  and  carry  away 
the  weather  boards  and  sheathing,  and  to  cut 
out  the  joists.  The  defendant,  on  his  arrival 
at  the  premises,  about  half  past  7  in  the  morn- 
ing, found  the  building  in  such  a  condition, 
from  these  depredations,  that  he  became  se- 
riously alarmed  lest  it  should  fall  and  Injure 
those  about  it  He  thereupon  concluded  to 
have  it  pulled  down,  and,  after  the  rope  was 
made  fast,  an  attempt  was  made  to  pull  the 
building  over  towards  the  front  of  the  lot.  In- 
stead of  falling  in  that  direction,  however,  a 
portion  of  the  building  fell  the  opposite  way, 
striking  a  large  clothes  pole  which  stood  upon 
the  adjoining  premises,  where  the  plaintiff 
lived,  and  broke  it  off  near  the  ground.  The 
plaintiff,  who  was  a  child  only  three  or  four 
years  old,  bad  been  left  by  his  mother  lying 
upon  a  pile  of  boards  near  this  pole;  and,  when- 
It  fell,  it  struck  and  seriously  injured  him. 
Most  of  these  facts  appear  in  the  plaintiff's 
case.  Those'  bf  them  which  appear  in  the  de- 
fendant's case  are  undisputed.  For  the  in- 
juries thus  received,  the  plaintiff  brought  this 
suit,  alleging  that  they  were  due  to  the  neg- 
ligence of  the  defendant  In  so  pulling  down  his 
touse  as  to  cause  it  to  fall  against  the  pole. 
?he  Jury  found  In  his  favor. 

It  seems  to  me  that  the  facts  above  recited 
negative  the  Idea  that  the  defendant  was  in 
any  way  negligent  In  what  he  did.  The  nat- 
ural result  of  pulling  the  building  In  the  direc- 
tion In  which  it  was  desired  that  it  should  fall 
would  have  been  to  cause  the  building  to  fall 
In  that  direction;  and,  when  the  defendant  gave 
orders  that  this  should  be  done,  be  did  what  a 
prudent  and  careful  man  would  ordinarily  have 
done  under  similar  circumstances.  He  was 
not  bound  to  anticipate  that  the  laws  of  na- 
ture might  be  reversed,  and  that  the  building, 
by  being  pulled  in  one  direction,  would  possibly 
fall  In  another.  That  he  had  a  right  to  pull 
down  his  building  upon  his  own  property,  pro- 
vided he  did  so  In  a  careful  manner,  cannot 
be  denied;  nor  can  he  be  held  responsible  for 
injuries  arising  from  sucb  act  Chief  Justice 
Beasley,  in  discussing  this  principle  in  Marshall 
v.  Wellwood,  38  N.  J.  Law,  339,  on  page  343 
of  the  opinion,  says:  "No  man  is,  in  law,  an 
Insurer  that  the  acts  which  he  does,  such  acts 
being  lawful  and  done  with  care,  shall  not  in- 
juriously affect  others.  The  common  rule, 
quite  institutional  In  its  character,  is  that,  In 
order  to  sustain  an  action  for  a  tort,  the  dam- 
age complained  of  must  have  come  from  a 
wrongful  act  Mr.  Addison,  in  his  work  on 
Torts  (volnme  1,  "p.  3),  very  correctly  states 
this  role.  He  says:  'A  man  may,  however, 
sustain  grievous  damage  at  the  hands  of  an- 
other; and  yet  If  it  be  the  result  of  a  lawful 
act,  done  in  a  lawful  manner,  without  any  care- 
lessness or  negligence,  there  is  no  legal  injury, 
and  no  tort  giving  rise  to  an  action  for  dam- 
ages.' •  *  •  Everywhere,  In  all  branches 
of  the  law,  the  general  principle  that  blame 
must  be  Imputable  as  a  ground  of  responsibility 
tot  damage  proceeding  from  a  lawful  act  la 


apparent."  It  seems  to  me,  therefore,  that, 
as  there  was  nothing  In  this  case  upon  which 
the  Jury  could  have  found  that  the  plaintiff's 
injury  resulted  from  the  want  of  care  of  the 
defendant  or  his  agents,  the  court  should  have 
directed  a  verdict  for  the  defendant.  This  di- 
rection was  refused,  although  requested.  The 
circuit  court  is  advised  that  the  rule  to  show 
cause  should  be  made  absolute. 


(61  N.  J.  L.  248) 

NORTH  HUDSON  COUNTY  BY.  CO.  v. 

ANDERSON. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  1,  1898.) 

Legal  -Tendir— Mutilated  Bank  Note, 

1.  A  dollar  bill  from  the  upper  left-hand  cor- 
ner of  which  a  piece  one  inch  and  a  half  by  one 
inch  and  a  quarter  had  been  torn  is  not  a  legal 
tender  for  car  fare,  and  the  conductor  may 
eject  a  passenger  who  refuses  to  make  other 
payment  He  was  not  bound  to  accept  a  bill 
which  was  substantially  mutilated.  If  tiny  part 
was  absent  which  might  aid  In  determining 
whether  it  was  genuine,  he  was  under  no  duty 
to  receive  it. 

2.  The  rules  of  the  treasury  department  of 
the  United  States  in  regard  to  the  redemption 
of  mutilated  notes  relate  simply  to  redemption, 
and  do  not  affect  the  question  of  legal  tender. 

(Syllabus  by  the  Court) 

Error  to  supreme  court 

Action  by  Clarence  Anderson  against  the 
North  Hudson  County  Railway  Company. 
Plaintiff  had  judgment,  and  defendant  brings 
error.    Reversed. 

George  Holmes,  for  plaintiff  In  error. 
Warren  Dixon,  for  defendant  in  error. 

VAN  SYCKEL,  J.  Anderson,  the  plaintiff 
below,  tendered  the  conductor  on  a  car  of 
the  company  defendant  below  a  mutilated 
one  dollar  note  for  his  car  fare.  The  con- 
ductor refused  to  accept  the  note,  because 
It  was  imperfect,  and  put  Anderson  off  the 
car  for  not  paying  his  fare.  Thereupon  An- 
derson brought  suit  to  recover  damages  for 
the  alleged  wrongful  .act  of  the  conductor. 
The  evidence  of  Anderson  was  that  a  piece 
one  inch  and  a  quarter  by  one  inch  and  a 
half  had  been  torn  from  the  upper  left-hand 
corner  of  the  bill,  while  the  evidence  on  the 
part  of  the  company  was  that  the  piece  torn 
off  was  two  and  a  half  inches  by  one  inch 
and  three-quarters.  The  trial  court  was  re- 
quested by  the  counsel  of  the  company  to 
charge  the  jury  that  the  note  was  not  a  legal 
tender  for  the  car  fare,  which  request  the 
court  refused  to  grant  On  the  contrary, 
the  court  did  charge  that  the  note  waa  a 
legal  tender.  To  the  refusal  to  charge  as 
requested,  and  to  the  charge  as  made,  the 
defendant  company  excepted,  and  error  la 
thereupon  assigned. 

The  case  of  Railroad  Co.  v.  Morgan,  52  N. 
J.  Law,  60,  18  AtL  904,  Is  relied  upon  to  sup- 
port the  ruling  of  the  trial  court;  but  it  la 
not  parallel.  There  a  genuine  silver  coin, 
worn  smooth  by  use,  not  appreciably  <J> 
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minished  in  weight,  and  distinguishable  as 
a  coin  duly  issued  from  the  mint,  was  held 
to  be  a  legal  tender.  The  United  States  stat- 
utes make  certain'  paper  money  legal  ten- 
der, but  there  is  no  provision  that  part  of 
such  notes  shall  be  Impressed  with  that  qual- 
ity. The  rules  of  the  treasury  department 
with  regard  to  the  redemption  of  mutilated 
notes  relate  simply  to  redemption,  and  do 
not  make  such  notes  legal  tender.  The  com- 
pany was  not  under  any  obligation  to  take 
upon  itself  the  burden  of  applying  to  the 
treasury  department  at  Washington  for  a 
perfect  note,  or  to  assume  the  risk  of  failing 
to  obtain  It.  The  conductor  had  the  right 
to  demand  an  entire  bill,  and  was  not  bound 
to  accept  one  from  which  a  portion  had  been 
torn.  If  any  part  was  absent  which  might 
aid  In  determining  whether  it  was  a  gen- 
uine bill,  he  was  under  no  duty  to  receive 
it  The  portion  torn  oft  the  bill  presented 
In  this  case  constituted  a  substantial  mu- 
tilation of  it  It  was  not  a  legal  tender,  and 
the  trial  court  erred  in  refusing  so  to  charge. 
The  Judgment  below  should  therefore  be  re- 
versed. 

(61  N.  J.  L.  411) 

OTATE  (BENTON  et  al.,  Prosecutors)  v.  CITY 

OF  ELIZABETH  et  al. 

(Supreme  Court  of  New  Jersey.    March  1,  1898.) 

certiorari—  municipal  corporations — fowsrs 

—Privileges— Corporations. 

Dissenting  opinion.     For  majority  opinion, 

see  38  Atl.  683. 

VAN  SYCKEL,  J.  The  evidence  shows  that 
the  laying  of  the  proposed  pipe  line  by  the  de- 
fendant company,  for  the  transit  of  crude  pe- 
troleum through  the  city  of  Elizabeth,  will  be 
Injurious  to  the  property  of  the  prosecutors; 
and  that  gives  them  a  standing  in  this  court 
to  contest  the  validity  of  the  ordinance  passed 
by  the  common  council  of  Elizabeth,  which 
gives  "to  said  company  the  privilege  of  open- 
ing certain  streets  in  said  city,  and  laying  its 
pipes  across  them.  I  do  not  question  the  au- 
thority of  Duncan  v.  Hayes,  22  N.  J.  Eq.  25, 
and  like  cases  cited  on  behalf  of  the  defend- 
ants, but  regard  them  as  having  no  pertinency 
to  this  controversy.  No  rule  Is  more  firmly  set- 
tled than  that  persons  specially  injured  by  the 
official  action  of  a  common  council  may  chal- 
lenge Its  legality.  The  National  Transit  Com- 
pany is.  a  foreign  corporation,  without  any  au- 
thority from  this  state  to  lay  its  pipe  line.  I 
find  no  authority  in  the  common  council  to  pass 
this  ordinance,  and  cannot  distinguish  this 
case  from  the  following  cases  In  our  own  courts, 
in  which  the  existence  of  such  power  was  de- 
nied: State  v.  Inhabitants  of  Trenton,  36  N. 
J.  Law,  79;  State  v.  Mayor,  etc.,  of  City  of 
Newark,  49  N.  J.  Law,  344,  8  Atl.  128;  Hutch- 
inson v.  State,  39  N.  J.  Eq.  669.  In  these  cases 
our  courts  refused  to  recognize  the  right  of  the 
common  council  to  grant  the  use  of  the  street 
until  authority  was  conferred  upon  it  by  the  leg- 
islature to  make  such  grant,  although  the  con- 


sent of  abutting  landowners  was  obtained.  In 
the  case  of  Montgomery  v.  Inhabitants  of  Tren- 
ton the  municipal  ordinance  granted  to  certain 
persons  the  right  to  lay  a  railroad  track  across 
West  State  street,  with  the  consent  of  abutting 
landowners,  and  in  such  a  way  as  not  to  in- 
terfere with  travel  on  the  street  This  court 
said  that  the  common  council  of  the  city  of 
Trenton  had  no  power  over  streets  other  than 
that  conferred  by  the  city  charter,  and  that  the 
ordinance  must  fall  unless  authority  could  be 
found  for  it  in  the  corporation  act  The  pro- 
vision of  the  charter  of  Trenton  relied  upon 
to  support  the  ordinance  is  as  follows:  "The 
common  council  shall  have  power  to  regulate, 
clean,  and  keep  in  repair  streets,  etc,  in  said 
city,  and  to  prescribe  the  manner  in  which  cor- 
porations or  persons  shall  exercise  any  priv- 
ilege granted  to  them  In  the  use  of  any  street 
.avenue,  highway,  or  alley  in  said  city,  or  in 
digging  up  any  street  avenue,  highway,  or 
alley  for  the  purpose  of  laying  down  pipes  or 
any  other  purpose  whatever."  It  will  be  ob- 
served that  the  language  used  in  the  city  char- 
ter of.  Elizabeth  upon  this  subject  la  precisely 
that  of  the  charter  of  Trenton,  and  it  must 
therefore  receive  the  same  interpretation.  This 
court,  in  construing  this  provision  of  the  Tren- 
ton charter  in  the  case  above  cited,  said  that 
if  it  applied  to  privileges  granted  by  legisla- 
tive enactment,  it  did  not  support  the  action  of 
council,  because  there  was  no  such  legislative 
authority;  and,  If  It  applied  to  privileges  grant- 
ed by  common  council,  it  must  be  interpreted 
to  mean  such  privileges  as  might  lawfully  be 
granted.  It  was  further  declared  that  In 
measuring  the  extent  of  the  power  of  council, 
the  object  and  purpose  for  which  it  was  given 
must  always  be  regarded  as  the  test,  and  that 
only  those  things  which  are  fairly  within  the 
idea  of  regulating  streets,  with  a  view  to  their 
use  as  streets,  are  competent  subjects  of  cor- 
porate legislation.  The  Idea  that  the  power  of 
council  to  prescribe  the  manner  In  which  cor- 
porations shall  exercise  any  privilege  granted 
to  them  In  the  use  of  streets  related  to  grants 
made  by  property  owners  to  corporations  to 
nse  the  public  highways  found  no  counte- 
nance whatever  in  the  view  of  the  court  On 
the  contrary,  that  Interpretation  was  expressly 
excluded  by  restricting  municipal  action  to 
those  instances  where  grants  were  made  under 
legislative  sanction,  and  by  refusing  to  accept 
the  consent  of  abutting  owners  as  a  Justification 
for  the  passage  of  the  ordinance.  The  right  of 
common  council  to  regulate  the  exercise  of  such 
privileges  does  not  attach  until  the  legislative 
authority  for  it  is  acquired.  The  company 
must  be  endowed  with  capacity  to  receive  the 
right  to  occupy  the  street  before  council  can 
consent  to  the  use  of  the  street  by  the  com- 
pany. The  argument  of  the  defendant  in  this 
case  is  that  the  ordinance  merely  expresses  the 
consent  of  the  municipality  to  the  use  of  the 
street  so  far  as  the  public  is  concerned,  and  is 
therefore  within  its  power.  To  the  like  con- 
tention made  under  the  charter  of  Newark  in 
Telegraph  Co.  v.  Mayor,  etc.,  of  Newark,  supra. 
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the  present  Chief  Justice  replied  as  follows: 
"Nor  can  this  resolution  be  sustained  on  the 
theory  that  it  merely  expresses  the  consent  of 
this  municipality  representing  the  Inhabitants 
within  it,  to  such  an  obstruction  of  its  public 
streets.  Authority  to  thus  consent  must  ob- 
viously have  been  conferred  by  the  legislature. 
No  such  authority  can  be  discovered  In  the 
charter."  Following  the  previous  declarations 
of  the  court  In  the  Trenton  Case,  the  Newark 
ordinance  was  denounced  as  Illegal,  and  Inca- 
pable of  being  validated  by  the  consent  of  abut- 
ting owners.  The  rule  established  by  these 
cases  is  that  the  privilege  granted  must  have 
its  basis  In  legislation  to  authorize  council  to 
consent;  and  It  must  be  alike  applicable,  wheth- 
er the  proposed  structure  Is  upon  the  surface  of 
the  street,  or  Involves  a  digging  up  of  the  street 
to  lay  pipes  under  the  surface. 

We  are  dealing  In  this  case  only  with  the  pub- 
lic right  in  the  highways,  and  with  the  power 
of  the  common  council  to  grant  to  private  cor- 
porations the  use  of  the  highway  so  far  as  It 
Is  within  public  control.  The  cases  before  re- 
ferred to,  which  are  in  accord  with  many  deci- 
sions in  other  states,  circumscribe  the  legiti- 
mate action  of  the  common  council,  In  relation 
to  the  public  right  in  the  highways,  to  the  ex- 
ercise of  such  authority  as  Is  clearly  conferred 
by  the  legislature.  No  such  authority  appears 
In  this  case.  But  If  the  consent  of  the  abutting 
owners  constituted  a  grant,  within  the  mean- 
ing of  the  city  charter,  the  Central  Railroad 
Company  is  without  authority  to  lay  a  pipe 
line  through  the  city  over  Its  right  of  way  for 
the  purpose  of  transporting  petroleum  across 
the  state,  and  cannot  bestow  such  a  right  upon 
the  foreign  corporation.  The  right  of  common 
council  to  permit  an  abutting  owner  of  land  to 
use  the  street  to  lay  a  pipe  for  the  convenience 
of  his  land,  as  a  right  appurtenant  thereto,  does 
not  Imply  the  right  to  permit  this  foreign  cor- 
poration to  occupy  the  street  for  the  purpose 
of  Its  pipe  line.  It  may  be  true  that  these 
prosecutors  could  not  Intervene  to  prevent  the 
conveyance  by  the  Central  Railroad  Company 
to  the  National  Transit  Company,  or  to  set 
aside  such  conveyance;  but,  when  the  grantee 
sets  It  up  In  defense  of  an  act  which  Is  special- 
ly injurious  to  the  prosecutors,  It  is  competent 
for  them  to  deny  that  any  legal  support  to  the 
ordinance  can  be  derived  from  such  grant  If 
it  Is  ultra  vires,  It  gives  no  support  to  the  ac- 
tion of  the  common  council.  A  grant  to  sup- 
port the  ordinance  must  be  derived  from  one 
who  has  a  right  to  make  It  In  my  judgment, 
the  ordinance  is  illegal,  and  should  be  set 
aside.  For  the  reasons  herein  stated,  I  cannot 
concur  In  the  opinion  of  the  majority  of  the 
court 

(o  N.  J.  L  386) 

KEER  v.  STATE. 

(Supreme  Court  of  New  Jersey.    Feb.  28,  1898.) 

Criminal  Law— Venus. 

By  virtue  of  the  second  section  of  the  act 

relating  to  the  juriadietior  of  counties  (1  Gen. 


St.  p.  1003,  %  33)  all  criminal  offenses  which  are 
committed  on  any  highway  of  this  state  which 
divides  any  of  the  counties  therein  are  triable 
in  the  county  in  which  the  offender  last  resided 
previous  to  the  commission  of  such  offense. 
(Syllabus  by  the  Court.) 

Error  to  court  of  quarter  sessions,  Middle- 
sex county;   Strong,  Judge. 

Arthur  J.  Keer,  convicted  of  malicious  mis- 
chief, brings  error.    Affirmed. 

Argued  November  term,  1897,  before  the 
CHIEF  JUSTICE,  and  DEPUE,  GUM- 
MERE,  and  LUDLOW,  JJ. 

F.  Woodbridge,  for  plaintiff  In  error.  John 
S.  Voorhees,  Prosecutor  of  the  Pleas,  for  the 
State. 

GUMMERE,  J.  The  plaintiff  In  error  was 
convicted  of  malicious  mischief  In  unlawfully 
and  maliciously  breaking  and  Injuring  a  buggy 
wagon,  the  property  of  one  Charles  A.  Oliver. 
The  illegal  act  was  done  while  the  plaintiff  In 
error  was  driving  along  the  Trenton  turnpike, 
through  the  center  of  which  road  the  dividing 
line  runs  which  separates  the  county  of  Mid- 
dlesex from  the  county  of  Somerset.  At  the 
close  of  the  state's  case  a  motion  was  made  to 
discharge  the  prisoner  on  the  ground  that  the 
state  had  failed  to  prove  that  the  offense  char- 
ged In  the  indictment  bad  been  committed  In 
the  county  of  Middlesex,  It  not  having  been 
shown  on  which  side  of  the  center  line  of  the 
road  the  prisoner  was  when  he  maliciously 
broke  Oliver's  buggy.  The  motion  to  dis- 
charge having  been  overruled  by  the  trial  court 
an  exception  was  taken  to  the  ruling,  and  we 
are  now  asked  to  set  aside  the  conviction  for 
this  alleged  error. 

The  motion  was  properly  refused.  By  the 
second  section  of  the  act  relating  to  the  juris- 
diction of  counties  it  is  provided  that  "where 
any  treason,  murder,  or  other  offence,  hath 
been  or  shall  be  hereafter  committed  on  any 
of  the  rivers,  creeks,  highways,  or  roads  which 
divide  or  hereafter  shall  divide  any  of  the 
counties  within  this  state,  such  offences  shall 
be  Inquired  of  and  tried  by  a  Jury  of  that  coun- 
ty where  the  offender  last  resided."  1  Gen. 
St.  p.  1003,  8  33.  In  the  present  case  It  was 
shown  that  the  prisoner,  prior  to  and  at  the 
time  of  the  commission  of  the  offense  for  which 
he.  was  indicted,  was  a  resident  of  the  county 
of  Middlesex,  and  that  he  continued  to  reside 
there  at  the  time  of  his  trial.  By  force  of  the 
statutory  provision  referred  to  the  offense  was 
triable  in  the  Middlesex  sessions,  and  the  ju- 
risdictional facts  had  been  proved  when  the 
state  rested. 

Other  errors  have  been  assigned,  but  they  are  - 
not  of  sufficient  importance  to  require  special 
discussion.  They  attack  the  frame  of  the  In- 
dictment the  admission  of  testimony,  and  the 
charge  of  the  court  It  is  enough  to  say  that 
they  have,  each  of  them,  been  considered  by 
us,  and  found  to  be  without  substance.  The 
judgment  should  be  affirmed. 


Digitized  by 


Google 


80  ATLANTIC  BEPOBTEB. 


OH.  3. 


(61  N.  J.  U  «S0) 

STATE  (COOK  et  al„  Prosecutors)  t. 
GBOSSABTH. 
(Supreme  Court  of  New  Jersey.  Feb.  21, 1898.) 
Aprau.  not*  District  Coubt— Hattshs  of  Law. 
By  the  district  court  acts  an  appeal  is 
given  on  matter  of  law  only.  By  "An  act  con- 
cerning appeals  from  district  courts  in  this 
state,"  approved  March  24,  1892  (1  Gen.  St  p. 
1284),  an  appeal  is  given  "both  as  to  matter  of 
law  and  fact,"  in  cases  where  the  debt,  de- 
mand, or  matter  in  dispute,  exclusive  of  costs, 
is  'not  less  than  $25,  and  all  inconsistent  laws 
are  repealed.  Held,  that  the  right  to  appeal  on 
matter  of  law  only,  in  cases  involving  less  than 
$ 25,  still  subsists. 
(Syllabus  by  the  Court.) 

Certiorari  to  Jersey  City  district  court. 

Action  by  Lewis  Grossarth  against  Bobert 
0.  Cook  and  others  to  the  district  court 
Judgment ,  in  favor  of  plaintiff,  whose  de- 
mand was  less  than  $26.  On  refusal  to  non- 
suit, defendants  brought  certiorari.  Dismiss- 
ed. 

Argued  November  term,  1897,  before  VAN 
SYCKEL,  DIXON,  and  COLLINS,  JJ. 

B.  P.  Wortendyke,  for  plaintiffs.  M.  Salin- 
ger, for  defendant 

COLLINS,  J.  Under  the  district  court  acta 
(Newark  P.  L.  1873,  p.  696;  1  Gen.  St  p.  1216), 
the  determination  of  facta  Is  conclusive,  but 
an  appeal  is  given,  on  matter  of  law  only,  to 
the  courts  of  common  pleas.  The  judgments 
of  the  pleas  are  reviewable  in  this  court,  but 
where  there  is  Jurisdiction  in  the  district 
court,  and  an  appeal  to  the  common  pleas,  a 
direct  certiorari  to  the  district  court  is  not 
permitted.  Statutes  of  this  character  are  con- 
stitutional. Traphagen  v.  West  Hoboken  Tp., 
39.  N.  J.  Law,  232-236.  Like  restriction  on 
the  writ  Is  upheld  as  to  courts  for  the  trial 
of  small  causes.  Bitter  v.  Kunkle,  39  N.  7. 
Law,  269;  Wahrman  v.  Horan,  46  N.  J.  Law, 
466;  White  v.  Neptune  City,  66  N.  J.  Law, 
222,  28  Atl.  378.  As  the  law  stood,  there- 
fore, until  March  24, 1892,  no  certiorari  would 
have  been  allowed  upon  the  case  above  stat- 
ed. The  present  writ  rests  on  the  assumption 
that  a  statute  then  approved  took  away  the 
right  of  appeal  In  cases  Involving  less  than 
$26,  thus  subjecting  the  Judgment  to  this 
court's  prerogative  review.  Such  statute 
reads  as  follows: 

"An  act  concerning  appeals  from  district  courts 
in  this  state. 

"1.  Be  it  enacted  by  the  senate  and  general 
assembly  of  the  state  of  New  Jersey,  that 
from  any  Judgment  obtained  In  any  district 
court  established  by  law  in  any  city  of  this 
state,  whether  by  general  or  special  statute, 
where  the  debt,  demand  or  matter  In  dispute, 
exclusive  of  costs,  be  for  a  sum  not  less  than 
twenty-five  dollars,  except  Judgment  given  by 
confession,  either  party  may  appeal,  both  as 
to  matter  of  law  and  fact,  to  the  court  of 
common  pleas  of  the  county  to  be  holden 
next  after  the  rendering  of  such  judgment; 
which  appeal  the  judge  of  said  district  court 


is  hereby  directed  to  grant  In  the  same  man- 
ner as  appeals  are  now  had  and  taken  in  the 
court  for  the  trial  of  small  causes:  Provided 
always,  that  no  appeal  shall  be  granted  to  re- 
move any  judgment  entered  against  tbe  par- 
ty demanding  the  appeal,  for  any  amount  be- 
yond the  costs  of  suit,  where  such  judgment 
shall  have  been  rendered  on  the  verdict  of  a 
jury,  or  on  the  report  of  referees,  unless  tbe 
party  shall,  at  the  time  of  taking  tbe  same, 
file  an  affidavit  made  by  the  party,  or  In  his 
absence  by  his  agent,  stating  that  the  said 
appeal  is  not  intended  for  the  purpose  of  de- 
lay, and  that  the  affiant  verily  believes  that 
the  appellant  hath  a  just  and  legal  ground 
of  appeal  upon  the  merits  of  the  case;  which 
affidavits  shall  be  sent  up  to  the  court  to 
which  the  appeal  Is  taken,  with  the  other 
papers  in  the  cause. 

"2.  And  be  It  enacted,  that  the  causes  thus 
appealed  to  the  said  courts  of  common  pleas 
shall  be  tried  de  novo  In  said  courts,  and  that 
the  taxed  costs  In  said  courts  of  common 
pleas  upon  said  appeals  shall  be  the  same 
as  those  now  allowed  by  law  In  the  trial  of 
appeals  from  the  courts  for  the  trial  of  small 
causes  in  said  courts,  except  that  there  shall 
be  allowed  as  the  attorney's  fee,  to  the  pre- 
vailing party,  to  be  taxed  therein,  the  sum 
of  five  dollars,  In  all  causes  where  the  judg- 
ment appealed  from  does  not  exceed  one  hun- 
dred dollars,  and  ten  dollars  In  causes  where 
the  Judgment  appealed  from  exceeds  the 
sum  of  one  hundred  dollars. 

"3.  And  be  It  enacted,  that  all  appeals  un- 
der this  act  shall  be  taken  within  five  days 
from  the  rendering  of  the  'judgment,  and 
that  they  shall  be  put  on  the  list  for  trial  at 
the  first  term  of  the  court  of  common  pleas 
to  which  the  same  shall  be*appealed;  pro- 
vided, however,  that  If  said  appeal  Is  taken 
within  the  five  days  prior  to  the  beginning 
of  such  term,  In  that  case  the  said  appeal 
shall  be  put  on  the  list  for  trial  at  tbe  next 
term  thereafter. 

"4.  And  be  it  enacted,  that  all  acta  and 
parts  of  acts  Inconsistent  with  this  act  be 
and  the  same  are  hereby  repealed,  and  this 
act  shall  take  effect  immediately."  1  Gen. 
St  p.  1264. 

Of  course,  it  is  not  Inconsistent  with  the  terms 
of  this  act  that  the  right  to  an  appeal  on  matter 
of  law  only,  in  cases  involving  less  than  $25, 
should  still  subsist;  but,  If  the  legislative  purpose 
was  to  embrace  the  whole  subject  of  appeals 
from  district  courts,  the  new  statute  did  never- 
theless supersede  all  previous  legislation  on 
the  subject  Boehe  v.  Jersey  City,  40  N.  J. 
Law,  257.  We,  however,  can  find  no  such 
purpose.  Undoubtedly  the  whole  subject  of 
appeals,  In  cases  Involving  $25  and  upward, 
is  covered  by  it;  but  cases  involving  a  less 
sum  are  not  dealt  with  at  all  Evidence  inheres 
in  the  act  Itself  that  some  cases  were  meant 
to  be  excluded.  After  the  grant  of  the  right 
to  appeal,  both  as  to  matter,  of  law  and  fact, 
In  the  specified  class  of  cases,  It  is  provided 
that  causes  "thus  appealed"  shall  be  tried 
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de  novo,  and  that  the  costs  on  "said  appeal" 
shall  be  as  stated,  and  that  all  appeals  "un- 
der this  act"  shall  be  taken  within  a  time 
named,  which  Is  a  shorter  time  than  that 
fixed  by  the  district  court  acts.  A  review  In 
some  way  of  legal  error  could  not  be  denied 
in  any  case,  and  It  Is  not  to  be  supposed  that 
the  legislature  meant  to  cut  off  the  simple, 
cheap,  and  expeditious  review  by  appeal  to 
the  local  county  court  afforded  by  the  orig- 
inal acts,  although  in  petty  cases  It  was 
thought  wise  to  leave  parties  bound  by  the 
determination  of  facts  on  the  district  court 
Oar  conclusion  is  that  appeals  from  district 
courts  In  cases  where  the  debt,  demand,  or 
matter  in  dispute  Is  less  than  $25  are  left 
undisturbed  by  the  act  of  1892.  We  are 
therefore  precluded  from  considering:  the 
questions  presented  In  this  case,  and  the 
certiorari  is  dismissed,  with  costs. 


«i  N.  J.  I*  «8) 

STATE  (McEWEN,  Prosecutor)  v.  BOARD  OF 

HEALTH  OF  WOODBRIDGE  TP. 

(Supreme  Court  of  New  Jersey.    Feb.  21,  1898.) 

Jour  Tkui>-Violation  or  Health  Act. 

1.  A  Jury  trial  is  not  permitted  by  the  health 
act  of  1887  (2  Gen.  St  p.  1638,  «  18). 

2.  To  sustain  a  judgment,  under  that  act 
there  must  be  a  conviction  in  the  form  prescrib- 
ed by  the  supplement  of  1888  (2  Gen.  St  p.  1642, 
I  41). 

(Syllabus  by  the  Court) 

Certiorari  by  the  state,  on  the  prosecution  of 
Joseph  McEwen,  against  the  board  of  health 
of  the  township  of  Woodbrldge,  in  the  county 
of  Middlesex,  to  review  a  Judgment  of  a  Jus- 
tice.    Reversed. 

,    Argued  November  tram,  1897,  before  VAN 
SYGKEL,  DIXON,  and  COLLINS,  JJ. 

Bphralm  Gutter,  for  prosecutor.  William 
If.  Brown,  for  defendant 

COLLINS,  J.  The  return  In  this  case  cer- 
tifies a  transcript  of  proceedings  In  a  "Jus- 
tice's court,"  reciting  sworn  complaint  and 
process  against  the  prosecutors  for  violation  of 
an  ordinance  of  a  local  board  of  health,  passed 
under  section  18  of  the  health  act  of  1887  (2 
Gen.  St  p.  1638),  a  trial  by  Jury,  a  verdict  for 
$25,  and  the  following  entry:  "I  therefore 
gave  Judgment  In  said  amount  against  the  de- 
fendant and  in  favor  of  the  plaintiffs,  and 
costs,  seven  dollars  and  eighty-five  cents,"— 
signed  by  a  Justice  of  the  peace.  The  legisla- 
tion Involved  In  this  case,  so  far  as  Its  sanc- 
tion Is  concerned,  Is  anomalous,  and  defies  con- 
struction; for  it  inextricably  blends  together 
a  civil  and  a  quasi  criminal  Jurisdiction.  But 
whether  we  consider  the  authorized  Judgment 
as  one  In  a  summary  proceeding,  as,  in  Holz- 
worth  v.  Newark,  60  N.  J.  Law,  85,  11  AtL 
81,  was  declared  of  that  directed  in  a  statute 
identical  with  said  section  18,  or  as  one  in  a 
civil  suit  for  a  penalty,  as  in  White  v.  Nep- 
tune City,  66  N.  J.  Law,  222,  28  AtL  378,  was 
adjudged  with  respect  to  legislation  containing 


features  found  in  said  section  as  supplemented 
in  1888  (2  Gen.  St  p.  1642),  the  certified  Judg- 
ment cannot  stand,  because: 

1.  There  was  a  trial  by  Jury,  for  which  there 
Is  no  warrant  in  the  statute.  White  v.  Nep- 
tune City,  ubi  supra.  The  defendant  urges 
that  such  mode  of  trial  was  at'  the  prosecutor's 
request,  but  the  transcript  does  not  so  certify, 
and  we  can  presume  nothing. 

2.  There  was  no  conviction.  The  supple- 
ment of  1888  expressly  requires  one  as  a  foun- 
dation for  Judgment,  prescribes  its  terms,  and 
provides  that  it  shall  be  signed  by  the  magis- 
trate. The  Judgment  must  be  reversed,  frith 
costs. 

(81  N.  J.  L.  4M) 

CLDTFORD  v.  HUDSON  COUNTY  COURT  OF 
OYER  AND  TERMINER. 

(Supreme  Court  of  New  Jersey.    Feb.  23,  1898.) 

Cbimisal  Law— Rsoord. 

On  an  application  for  a  writ  of  mandamus 
to  compel  a  court  of  oyer  and  terminer  to  amend 
its  record  by  inserting  therein  that  an  indict- 
ment was  tried  by  a  struck  jury,  held,  that  the 
manner  in  which  the  12  jurors  who  tried  an  in- 
dictment were  selected  from  the  body  of  the 
county  forms  no  part  of  the  record  of  tie  court 
(Syllabus  by  the  Court) 

Application  of  Edward  Clifford  for  a  writ 
of  mandamus  to  compel  the  Hudson  county 
court  of  oyer  and  terminer  to  amend  his  rec- 
ord to  show  therein  that  an  Indictment  was 
tried  by  a  struck  jury.    Denied. 

Argued  February  term,  1898,  before  DE- 
PUB,  VAN  SXOKEL,  and  GARRISON,  JJ. 

Wm.  D.  Daly,  for  the  motion. 

GARRISON,  J.  Edward  Clifford  was  in- 
dicted for  murder,  and  tried  before  the  Hud- 
son oyer  and  terminer,  where  he  was  found 
guilty  of  murder  of  the  first  degree,  and  sen- 
tenced to  be  hung.  This  judgment  was  af- 
firmed In  this  count  *37  AtL  1101),  and  in 
the  court  of  errors  and  appeals,  upon  suc- 
cessive writs  of  error  (39  AtL  721). 

Application  Is  now  made  for  a  mandamus 
to  compel  the  court  of  oyer  and  terminer  to 
amend  Its  record  by  inserting  therein  that 
the  indictment  was  tried  by  a  struck  jury, 
and  not  by  a  petit  jury;  that  is,  that  the 
Jury  was  selected  in  the  method  prescribed 
by  the  eighteenth  section  of  the  Jury  act  and 
not  by  that  prescribed  in  the  thirteenth  and 
following  sections. 

This  application  loses  sight  of  the  essential 
difference  between  the  record  of  a  court  and 
the  history  of  the  trial  of  a  cause  therein. 
The  record  of  a  court  contains  only  those 
things  that  are  essential  to  the  validity  of 
the  proceeding,  such  as  the  nature  of  the  Is- 
sue, the  presence  of  a  Judge,  and,  in  respect 
to  the  Jury,  that  it  was  of  the  proper  num- 
ber of  proper  men,  properly  qualified  and  re- 
turned by  the  proper  officer,— a  venire  at 
common  law.  From  this  point  down  to  the 
return  of  the  verdict  the  record  is  silent 
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The  occurrences  of  tbis  interval  appertain  to 
the  conduct  of  the  trial  by  the  court,  and  of 
these  the  record  does  not  speak.  They  are 
made  to  appear  by  methods  provided  for 
that  purpose  at  common  law  and  by  statute. 
Hence  all  objections  to  the  array  that  have 
not  been  pleaded,  all  Inquiry  into  the  way 
In  which  it  was  selected,  all  exceptions  to 
the  panel,  all  challenges  to  Individual  Jurors, 
all  questions  touching  the  service  of  the  list, 
as  well  as  all  other  similar  matters,  form  no 
part  of  the  record,  and  would  be  no  part 
of  it  even  if  inserted  by  the  clerk  from  his 
minutes  of  the  trial.  The  history  of  the 
trial  in  these  respects  could  at  common  law 
be  certified  only  by  a  bill  of  exceptions  seal- 
ed by  the  trial  court,  which  is  still  the  rule 
save  as  the  mode  of  certification  has  been 
modified  by  the  legislature. 

This  rule  of  practice  is  illustrated  in  the 
case  of  Peak  v.  State,  50  N.  J.  Law,  198,  12 
Atl.  701,  and  in  Moschell  v.  State,  53  N.  J. 
Law,  498,  22  Atl.  50,  where  a  criminal  cause 
was  tried  by  a  struck  Jury. 

From  this  brief  exposition  it  follows  that 
the  fact  that  the  Jury  that  tried  this  indict- 
ment was  selected  from  the  body  of  the 
county  by  the  statutory  method  of  striking 
a  Jury  cannot  be  made  a  part  of  the  record 
of  the  court  of  oyer  and  terminer. 

This  disposes  of  the  application  for  a  man- 
damus, which  is  for  this  reason  denied. 


(61  N.  J.  L.  SO) 
AGRICULTURAL  INS.  CO.  OP  WATER- 
TOWN,  N.  T„  v.  FRITZ. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  1,  1898.) 

Insurance— Contract— Adthobitt  or  Agbnt. 

1.  R.  F.  agreed  with  one  C,  who  solicited 
insurance  for  the  A.  Ins.  Co.,  that  certain  prop- 
erty then  belonging  to  her  husband  should  be 
insured  in  a  specified  sum,  and  for  a  stipulated 
premium  and  time,  and  that  she  would  pay 
a  balance  of  premium  within  a  short  time. 
Within  that  time  she  went  to  the  office  of  an 
agent  of  the  insurance  company,  and  there  saw 
C,  who,  taking  the  balance  of  premium  of- 
fered, said  that  they  were  not  ready  for  her, 
but  would  send  "the  paper"  through  the  mail. 
Subsequently  a  policy  of  insurance  written  up- 
on the  blank  policy  in  use  by  the  insuring  com- 
pany, made  in  her  name  as  the  insured,  came 
by  post  to  R.  F.,  who  accepted  and  retained  it 
with  her  valuables  until  after  the  property  in- 
sured was  destroyed  by  fire.  Held,  that  the  con- 
tract made  with  the  company  was  that  which 
was  stated  in  the  policy,  and  was  not  a  parol 
contract  for  insurance,  with  the  husband  of 
R.  F. 

2.  To  bind  a  principal  by  a  contract  made 
with  one  dealt  with  as  its  agent,  it  is  neces- 
sary for  the  plaintiff  to  establish  by  due  proof 
the  existence  of  sufficient  power  in  the  agent  to 
make  the  contract. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Camden  county;  Gar- 
rison, Judge. 

Suit  by  Rachel  Fritz,  as  executrix  of  the 
will  of  George  Fritz,  deceased,  against  the 
Agricultural  Insurance  Company  of  Water- 


town,  N.  Y.,  to  recover  on  a  fire  insurance 
policy.  Plaintiff  had  Judgment,  and  defend- 
ant brings  error.   Reversed. 

Rachel  Fritz,  as  the  executrix  of  the  will 
of  George  Fritz,  deceased,  declared  against 
the  Agricultural  Insurance  Company  of  Wa- 
tertown,  N.  T.,  upon  a  contract  of  insurance, 
alleging  that  the  insurance  company,  in  con- 
sideration of  $12  paid  to  it  by  George  Fritz, 
undertook  to  Indemnify  George  Fritz  against 
loss  by  fire  to  the  extent  of  $700  upon  his 
dwelling  house,  in  Gloucester  county,  in  this 
state,  and  $300  upon  his  household  furniture, 
and  $200  upon  his  piano,  In  that  dwelling, 
for  the  term  of  three  years  from  the  1st  of 
January,  1892,  and  that  the  property  Insured, 
which  was  fully  worth  the  amount  of  that 
insurance,  was  wholly  destroyed  by  fire  on 
the  22d  of  November,  1894;  to  which  decla- 
ration the  insurance  company  pleaded,  first, 
the  general  issue,  and  then  that  the  contract 
sued  upon  had  been  reduced  to  writing,  which 
writing  contained  several  conditions,  among 
which  was  one  to  the  effect  that,  if  the  Insur- 
ed property  should  be  mortgaged  during  the 
term  of  the  Insurance,  the  Insurance  should 
be  void,  unless  the  mortgaging  thereof  should 
be  assented  to  by  the  Insurance  company, 
and  another  to  the  effect  that  suit,  for  re- 
covery of  a  claim  under  the  contract,  should 
not  be  sustainable  unless  It  should  be  com- 
menced within  12  months  next  after  the  hap- 
pening of  the  fire  Insured  against,  and  that 
both  those  conditions  had  been  violated,  the 
former  by  mortgage  without  consent,  on  the 
Uth  of  May,  1892,  and  the  latter  by  the 
fact  that  this  suit  was  commenced  on  the 
31st  of  July,  1896,  which  was  more  than  12 
months  after  the  fire,  which  occurred  on  the 
20th  of  November,  1894.  At  the  trial  it 
was  proved  that  George  Fritz  had  been  in- 
sured by  the  Agricultural  Insurance  Compa- 
ny in  respect  to  the  same  property  upon  two 
former  occasions,  by  written  policies  of  in- 
surance,—one  covering  the  period  of  time  be- 
tween April  19,  1881,  and  April  19,  1884,  and 
the  other  covering  a  period  of  time  from  Oc- 
tober 29,  1884,  to  October  29,  1887;  that  the 
contract  of  insurance  in  suit  was  negotiated 
by  Rachel  Fritz,  the  wife  of  George  Fritz, 
with  one  Chambers,  who  was  known  to  her 
to  be  traveling  about  the  country  as  a  solicit- 
or of  Insurance  for  the  plaintiff  in  error; 
that,  prior  to  her  first  interview  with  Cham- 
bers, George  Fritz  had  given  her  $8  with 
which  to  secure  $1,000  insurance;  that 
Chambers  persuaded  her  that  the  Insurance 
should  be  $1,500,  and  she  agreed  with  him 
that  it  should  be  that  sum,  covering  a  period 
of  three  years,  for  a  premium  of  $12,  and 
paid  him  the  $8  her  husband  had  given  her, 
and  agreed  to  pay  an  additional  $4  at  Vine- 
land;  that,  less  than  a  week  later,  she  went 
to  Vineland,  to  the  office  of  James  Loughran 
&  Son,  the  agents  of  the  Insurance  company 
at  Vineland,  and  there  saw  Chambers,  to 
whom   she  handed   the  $4;    that  Chambers 
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then  said  to  her  that  "they"  were  not  ready 
for  her,  that  he  would  send  "the  paper" 
through  the  mail;  that,  two  weeks  later,  she 
received  through  the  mail  a  policy  of  Insur- 
ance upon  the  blanks  then  used  by  the  com- 
pany, containing  all  the  terms  she  had  agreed 
upon  In  addition  to  its  usual  conditions, 
among  which  were  the  two  pleaded,  but  In- 
suring Rachel  Instead  of  George  Fritz;  that 
she  did  not  look  at  it,  but  put  it  in  the 
drawer  of  a  sideboard,  where  valuable  papers 
were  kept,  and  there  it  remained  locked  up 
until  it  was  rescued  by  her  daughter,  by  her 
direction,  while  the  house  was  on  fire;  that, 
before  the  fire,  George  Fritz  died,  leaving  a 
will,  dated  on  the  11th  of  May,  1888,  by 
which  he  devised  and  bequeathed  his  entire 
estate  to  his  wife;  and  that,  after  the  fire, 
the  policy  was  examined  by  a  son  of  Mrs. 
Fritz,  who  discovered  that  It  was  made  out 
In  the  name  of  Mrs.  Fritz  as  the  person  insur- 
ed. When  the  plaintiff  below  rested,  the  de- 
fendant moved  that  she  was  nonsuited— 
First,  because  she  had  failed  to  make  proof 
of  the  contract  sued  upon;  and,  second,  be- 
cause she  had  not  shown  that  Chambers  had 
power  to  make  either  the  contract  urged  in 
suit  or  any  other  contract  which  would  bind 
the  insurance  company.  The  trial  justice  de- 
nied the  nonsuit  At  the  conclusion  of  the 
defendant's  proofs,  which  were  limited  to  evi- 
dence that  Mrs.  Fritz,  under  oath,  made  proof 
of  the  loss  under  the  written  policy  delivered 
to  her,  the  defendant  asked  the  trial  Justice 
to  Instruct  the  Jury  to  find  for  it,  with  which 
request  the  trial  Justice  refused  to  comply. 
Exception  was  duly  taken  to  these  determina- 
tions of  the  trial  court,  and  upon  them, 
among  others,  error  has  been  assigned. 

James  Buchanan  and  A.  H.  Sawyer,  for 
plaintiff  In  error.  John  J.  Crandall,  for  de- 
fendant In  error. 

McGILL,  a  (after  stating  the  facte).  The 
only  testimony  offered  to  establish  the  con- 
tract sued  upon  was  given  by  Rachel  Fritz. 
Stated  in  narrative  form,  it  is  this:  "Mr. 
Chambers  came  around  again  on  the  26th  of 
January,  and  I  told  him  that  he  would  have 
It  Insured  for  $1,000.  He  said  that  I  ought 
to  have  It  insured  for  $1,500,  and  I  told  him 
I  had  not  any  more  money  but  $8.  Then  he 
told  me  I  could  go  down  to  Vineland,  and 
pay  the  other  $4."  .She  states  that  this  con- 
versation took  place  on  Saturday;  that  she 
paid  Chambers  the  $8,  and  on  the  following 
Wednesday  took  $4  to  Vineland,  and  gave  it 
to  Chambers,  in  Mr.  Loughran's  office;  and 
that  Chambers  then  said  to  her  that  "he 
[using  her  language]  would  send  the  paper 
through  the  mail,  or  something  like  that,  and 
that  they  were  not  ready  for  me,  or  some- 
thing to  that  effect;  and  I  came  out,  and  in 
two  weeks  after  I  got  the  paper  through 
the  mall,  and  I  never  opened  It  It  was  In 
a  large  envelope.  *  *  *  I  put  It  in  a  side- 
board   drawer.    I    never    even    opened    it. 


»  »  •  Well,  of  course,  the  sideboard  draw- 
er was  saved,  and  It  was  along  with  some 
other  papers.  I  never  opened  it,  and  never 
knew  what  was  In  It  •  *  *  I  had  a  lot  of 
papers  in  there,  not  exactly  that  one  paper 
or  two  papers,  but  It  was  a  drawer  that  I 
always  kept  locked,  and  kept  the  key;  and, 
of  course,  while  the  fire  was  raging,  I  got 
my  daughter  to  go  In  and  take  this  side- 
board drawer  out,  and  that  Is  all  that  I 
saved  of  it.  I  know  there  was  papers  in 
there  I  really  needed,— other  things.  Q.  In 
the  interview  with  Mr.  Chambers,  did  he  tell 
you,  you  would  shortly  receive  a  policy 
through  the  main  A.  I  don't  know  what 
Mr.  Chambers  said  at  all.  He  said  he  wasn't 
ready  for  me,  and  he  would  send  this  paper 
through  the  mail."  Mrs.  Fritz  does  not 
anywhere  In  her  testimony,  say  that  It  was 
her  purpose  to  have  a  verbal  contract  of 
insurance.  Nor  does  she  say  that  she  did 
not  expect  an  Insurance  policy  in  writing 
after  the  fashion  of  the  two  former  policies. 
There  Is  nothing  In  the  language  in  which 
she  states  the  negotiations  she  had  with 
Chambers  which  is  inconsistent  with  the 
assumption  that  she  negotiated  for  future 
insurance  to  be  procured  by  Chambers.  On 
the  contrary,  the  import  of  the  language 
used,  and  the  interpretation  given  to  the  ne- 
gotiation by  the  subsequent  conduct  of  both 
Mrs.  Fritz  and  Chambers,  in  that  the  latter 
announced  that  "the  paper"  should  be  sent 
through  the  mall,  and  the  former  failed  to 
remonstrate  that  the  insurance  contract  was 
already  complete  without  writing,  but  with- 
out reply,  in  silent  acquiescence  in  the  fact 
that  she  was  to  have  "the  paper,"  went 
away,  and  afterwards  accepted  the  policy 
which  came,  as  the  insurance  intended,  and 
put  It  away  with  the  valuable  papers  of  the 
household,  Indicate,  with  Irresistible  force, 
that  a  written  policy  of  Insurance  was  that 
which  was  bargained  for.  And,  whatever 
may  have  been  the  condition  of  Mrs.  Fritz's 
mind,  it  Is  clear  that  Chambers  did  not  con- 
template a  verbal  contract  When  she  hand- 
ed him  the  $4,  be  apologized  that  "they" 
were  not  ready  for  her,  and  promised  that 
"the  paper"  should  be  sent  her  by  mail.  We 
think  that  the  testimony  of  Mrs.  Fritz  will 
bear  but  one  construction,— that  her  mind 
and  the  mind  of  Chambers  met  in  agreement 
that  the  contract  of  insurance  negotiated  for 
was  to  be  expressed  by  the  paper  which 
should  reach  her  by  mall;  and  we  think  that 
the  testimony  does  not  prove  that  either  B"e 
or  Chambers  Intended  or  understood  that 
they  had  completed  the  Insurance.  Their 
bargaining  was  to  be  completed  by  the  Issu- 
ance of  a  policy  by  the  company. 

The  contract  being  for  a  policy  of  Insur- 
ance, It  will  be  assumed  that  the  form  of 
policy  intended  was  the  form  then  used  by 
the  Insuring  company.  Hubbard  v.  Insur- 
ance Co.,  33  Iowa,  325;  Smith  v.  Insurance 
Co.,  64  Iowa,  718,  21  N.  W.  145;  De  Grove  v. 
Insurance  Co.,  61  N.  X.  594;   Insurance  Co. 
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v.  Robinson,  56  Pa.  St.  256.  Such  was  the 
form  of  the  policy  sent  to  Mrs.  Fritz.  The  pol- 
icy sent  and  accepted,  as  the  result  of  the  nego- 
tiation with  Chambers,  Is  with  Rachel  Fritz 
as  the  Insured.  So  far  as  the  evidence  shows, 
It  Is  the  only  contract  that  was  made.  It  may 
possibly  be  that  Mrs.  Fritz  intended  that  It 
should  be  made  with  her  husband,  or  It  may  be 
that  In  view  of  her  husband's  will,  then  exe- 
cuted, which  provided  that  his  entire  property 
should  at  his  death  become  hers,  she  conceived 
that  she  had  an  insurable  Interest;  or  It  may 
be  that  the  Insertion  of  her  name  in  the  policy, 
Instead  of  her  husband's,  was  a  mistake.  What- 
ever the  truth  may  be  in  that  respect,  the  fact 
remains  that  the  only  contract  assented  to  by 
the  company  was  with  the  wife.  We  think  that 
the  contract  declared  upon  was  not  proved. 

Passing  to  the  second  ground  for  nonsuit  or 
direction  of  the  jury,  an  even  more  obvious  er- 
ror appears.  There  is  not  a  particle  of  evi- 
dence that  Chambers  had  power  to  bind  the 
plaintiff  In  error  to  a  verbal  Insurance  con- 
tract. It  Is  disclosed  in  the  fact  that  he  was 
accustomed  to  solicit  Insurance  for  the  plain- 
tiff In  error,  and  in  the  fact  that,  after  his 
negotiation  in  the  case  of  Fritz,  a  policy  was 
Issued  In  accordance  with  the  conclusion  reached 
between  him  and  Mrs.  Fritz,  that  he  had  some 
connection  with  that  company.  But  there  is 
no  evidence  to  show  that  he  could  do  more 
than  solicit  a  contract  of  Insurance,  and  sub- 
mit to  the  company  the  proposition  he  should 
be  able  to  procure.  Proof  of  mere  assumption 
of  authority  by  him,  without  proof  also  of 
acquiescence  by  the  company  in  the  appearance 
he  held  out,  or  of  ratification  by  it  of  his  acts 
in  pursuance  of  the  power  assumed  with  knowl- 
edge of  the  assumption,  which  shall  have  mis- 
led the  insured  as  to  the  true  extent  of  the  au- 
thority he  possessed,  will  not  establish  the  ex- 
tent of  the  agent's  power.  Stringham  v.  In- 
surance Co.,  42  N.  Y.  280;  Bush  v.  Insurance 
Co.,  63  N.  Y.  531;  Bwell's  Evans,  Ag.  16,  note. 
The  proofs  do  not  show  an  agency  in  cham- 
bers sufficiently  general  to  Justify  an  infer- 
ence that  he  possessed  authority  to  bind  the 
plaintiff  In  error  in  the  parol  contract  alleged. 
At  best,  it  makes  him  appear  to  have  been  a 
xinere  solicitor  f(jr  insurance,  under  the  stipu- 
lations and  conditions  of  the  policy  In  use  by 
the  plaintiff  In  error.  It  is  Impossible  to  Infer 
from  anything  that  appears  in  proof  that  he 
possessed  power  to  disregard  the  carefully  and 
maturely  considered  stipulations  and  conditions 
of  the  policy  of  Insurance,  in  use  by  the  plain- 
tiff In  error,  and  make  the  Ill-guarded,  naked 
parol  contract  sued  upon.  De  Grove  v.  Insur- 
ance Co.,  supra.  It  Is  clear  that  the  authority 
of  Chambers  to  make  the  contract  sued  upon 
did  not  appear. 

Because  of  the  plain  insufficiency  of  the 
proofs  to  establish  the  contract  alleged  In  the 
declaration,  the  Jury  should  have  been  con- 
trolled as  the  plaintiff  In  error  requested. 
American  Saw  Co.  v.  First  Nat.  Bank  (N.  J. 
Err.  &  App.)  38  Atl.  662.  The  Judgment  below 
will  be  reversed.  - 


(56  N.  J.  B.  674) 
BLEAKXEY  v.  NELSON  et  al. 
(Court  of  Chancery  of  New  Jersey.     March  7, 
1898.) 

Chattel  Mortgagb — Pailcbb  to  Recokd  —  As- 
signment ot  Chose  in  Actios. 

1.  A  chattel  mortgage  not  recorded  in  the 
clerk's  office  of  the  county  in  which  the  mort- 
gagor resided  at  the  time  of  its  execution,  and 
a  sale  made  unaer  it  by  the  mortgagee,  are 
void  as  against  the  creditors  of  the  mortgagor. 

2.  A  transfer  or  assignment  of  a  chose  in  ac- 
tion as  security  for  the  payment  of  a  debt  will 
be  recognized  and  enforced  in  equity. 

3.  Such  an  assignment  is  not  a  chattel  mort- 
gage within  the  meaning  of  the  chattel  mort- 
gage act  (2  Gen.  St.  p.  2113). 

(Syllabus  by  the  Court.) 

Application  by  B.  G.  G.  Bleakley,  receiver, 
etc,  for  a  preliminary  Injunction  against  Al- 
fred B.  Nelson  and  another.     Granted.  ' 

This  is  an  application  for  a  preliminary  In- 
junction to  restrain  the  removal  or  disposition 
of  certain  chattels,  and  also  certain  moneys  due 
upon  a  contract  between  the  defendant  Nelson 
and  the  Seaside  Park  Company.  The  com- 
plainant Is  the  receiver  under  appointment  In 
aid  of  a  recovery  had  by  J.  C.  McNaughton  & 
Co.  against  the  defendant  Nelson  _  In  Ocean 
county  circuit  court.  The  Judgment  was  en- 
tered and  execution  Issued  on  September  20, 
1897.  An  order  for  discovery  was  made  on  De- 
cember 17,  1897,  and  receiver  appointed  De- 
cember 28,  1897.  The  defendant  Nelson  made 
a  chattel  mortgage  to  the  defendant  Morgan, 
dated  September  2,  1897,  to  secure  $7,945.62, 
the  sum  of  five  promissory  notes  which  Nelson 
had  theretofore  given  to  Morgan.  The  arti- 
cles mortgaged  were  Included  In  the  schedule 
at  the  end  of  the  instrument,  and  specified  a 
number  of  chattels,  and  also  "all  moneys  due 
and  to  become  due  to  me  from  the  Seaside 
Park  Company  arising  from  a  contract  made 
with  said  company  by  me  on  the  26th  of  Feb- 
ruary, 1897."  By  virtue  of  the  chattel  mort- 
gage the  mortgagee  made  sale  of  the  goods 
mortgaged  on  the  13th  day  of'  November,  1897, 
and  bought  them  In  for  $66.  It  appears  with- 
out dispute  that  Morgan  had  actually  loaned 
to  Nelson  the  amount  of  money  named  in  the 
promissory  notes,  aggregating  $7,945.62,  and 
that  there  remains  yet  due  thereon  $4,899.24, 
less  whatever  credit  might  be  allowable  by  the 
application  of  the  proceeds  of  the  sale  under 
the  chattel  mortgage.  Nelson,  the  mortgagor, 
resided  in  Mercer  county  at  the  time  of  the  ex- 
ecution of  the  chattel  mortgage,  and  continued 
In  possession  of  the  goods  mortgaged  until  the 
time  the  mortgagee  sold  them.  The  chattel 
mortgage  was  recorded  on  September  9,  1897, 
In  Ocean  county. 

George  H.  Pierce,  for  complainant.  Linton 
Sattertbwalte,  for  defendants. 

GREY,  V.  0.  (after  stating  the  tacts).  This 
chattel  mortgage  Is  criticised  on  several  grounds. 
The  affidavit  of  the  mortgagee  Is  declared  to 
be  an  insufficient  statement  of  the  consider- 
ation, and  it  Is  Insisted  that  the  chattel  mort- 
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gage  Is  void  became  not  recorded  In  the  clerk's 
office  of  the  county  In  which  the  mortgagor  re- 
sided; and  the  sale  by  the  chattel  mortgagee 
under  the  chattel  mortgage  Is  alleged  to  have 
been  made  before  the  chattel  mortgage  came 
to  be  due.  The  mortgage  upon  the  goods  and 
chattels  was,  In  my  view,  a  nullity  as  against 
the  complainant  Bleakley,  receiver,  etc.,  under 
the  judgment  of  J.  C.  McNaughton  &  Co. 
against  Nelson,  because  of  the  undisputed  fact 
that  It  was  not  recorded  in  that  county  In 
which  the  mortgagor  resided  at  the  time  of  the 
execution  of  the  chattel  mortgage,  .as  required 
by  the  chattel  mortgage  act  (2  Gen.  St  S§  52, 
S3,  p.  2113).  The  statute,  In  section  52,  de- 
clares that  every  mortgage  on  goods  and  chat- 
tels, not  accompanied  by  an  Immediate  delivery, 
and  followed  by  actual  and  continued  pos- 
session of  the  things  mortgaged,  shall  be  abso- 
lutely void  as  against  creditors  of  the  mort- 
gagor •  •  *  unless  the  mortgage  *  »  • 
be  recorded  as  directed  In  the  succeeding  sec- 
tion. Section  63  directs  that  the  chattel  mort- 
gage be  recorded  in  the  clerk's  office  of  the 
county  where  the  mortgagor  shall  reside  at  the 
time  of  the  execution  thereof.  The  mortgage, 
so  far  as  It  operated  upon  the  goods  and  chat- 
tels of  the  mortgagor,  was,  by  the  express 
terms  of  the  statute,  a  nullity  as  to  the  com- 
plainant, who  stands  as  receiver  for  a  creditor. 
The  obvious  Intent  of  the  act  Is  to  fix  one  place 
where  the  creditors  and  intending  subsequent 
mortgagees  and  purchasers  from  the  mortgagor 
may  go  In  order  to  ascertain  whether  his  ap- 
parent ownership  of  goods  or  chattels  in  his 
possession  Is  incumbered  by  a  mortgage.  No- 
tice Is  Imputed  to  creditors,  subsequent  mort- 
gagees, and  purchasers  If  the  terms  of  the  stat- 
ute directing  the  recording  of  the  mortgage  are 
observed;  but  the  whole  scheme  of  construc- 
tive notice  by  the  record  would  be  perverted 
If  they  could  be  held  to  be  notified  by  a  record 
made  elsewhere  than  in  the  place  where  the 
statute  directed  them  to  look.  The  creditors 
who  were  to  be  protected  by  these  provisions 
are  the  creditors  at  large  of  the  mortgagor 
Without  exception.  Roe  v.  Meding,  53  N.  J. 
Eq.  366,  33  A&  394.  Their  rights  may  have  ac- 
crued prior  or  subsequent  to  the  mortgage.  In 
either  case  they  are  entitled  to  the  benefit  of 
that  statute.  Williamson  v.  Railroad  Co.,  29 
N.  J.  Eq.  330.  The  mortgage  upon  the  goods 
and  chattels  being  a  nullity  as  to  the  com- 
plainant, the  sale  of  those  goods  and  chattels 
which  was  attempted  to  be  made  by  the  mort- 
gagee under  this  authority  was  also  a  nullity 
as  to  him,  whether  the  chattel  mortgage  was 
in  other  respects  void  or  not.  As  there  was  no 
chattel  mortgage,  there  could  be  no  sale  under 
tt  The  goods  and  chattels  named  In  the 
chattel  mortgage  stand,  as  to  the  complainant's 
Judgment  and  execution,  in  the  same  position 
as  If  there  had  been  neither  chattel  mortgage 
nor  sale.  The  complainant  Is  entitled  to  an 
injunction  to  restrain  the  disposition  and  re- 
moval of  the  goods  and  chattels  by  the  defend- 
ants under  the  authority  of  this  void  chattel 
mortgage,  and  the  sale  made  thereunder. 
39A.-W 


The  mortgage,  as  to  Its  effect  upon  the  mon- 
eys due  and  to  become  due  on  the  contract 
made  by  the  mortgagor  with  the  Seaside  Park 
Company,  stands  in  a  different  position.  This 
item  is  a  chose  in  action,  and  is  not  within 
the  operation  of  the  chattel  mortgage  act. 
That  statute  applies  only  to  mortgages  upon 
goods  and  chattels,  and  by  its  terms  refers  to 
such  goods  and  chattels  as  are  capable  of  de- 
livery, and  of  actual  and  continued  possession. 
The  object  of  the  act  Is  to  make  invalid  as 
against  the  creditors  of  the  mortgagor  all 
mortgages  on  goods  and  chattels  unless  posses- 
sion be  taken  of  them,  or  the  mortgage  be  re- 
corded as  provided  by  the  act  The  old  doctrine 
assumed  that  the  possessor  of  personal  prop- 
erty was  the  owner  of  it,  and  that  secret  gifts 
or  charges  on  that  property,  made  while  he  con- 
tinued to  use  it  as  his  own,  were  frauds  upon 
creditors  who  dealt  with  him.  Twyne's  Case, 
3  Coke,  80.  But  the  property  which  was  so 
treated  was  of  such  a  visible  and  tangible  char- 
acter that  the  possession  of  It  was  manifest  to 
creditors  who  might  by  reason  thereof,  give 
credit  to  the  possessor,  and  be  injured  by  the 
subsequent  assertion  of  the  secret  title.  Run- 
yon  v.  Groehon  (1858)  12  N.  J.  Eq.  86,  contains 
an  Instructive  collation  of  the  cases  showing 
the  advance  to  the  doctrine  now  accepted,  that 
the  continued  possession  of  the  chattels  by  the 
vendor  or  mortgagor,  though  prima  facie  In- 
dicative of  fraud,  may  yet  be  explained  away 
by  proof  by  the  vendee  or  mortgagee  that  the 
transaction  was  in  good  faith,  and  without 
fraud.  Miller  v.  Shreve  (1861)  29  N.  J.  Law, 
250,  confirmed  this  view;  and  In  1864  the  first 
statute  was  passed  compelling  the  filing  and 
yearly  renewal  of  chattel  mortgages  In  the 
county  clerk's  office  as  a  prerequisite  to  their 
validity  as  against  creditors,  subsequent  mort- 
gagees, and  bona  fide  purchasers.  The  obvious 
purpose  of  this  and  subsequent  legislation  on 
the  subject  is  to  avoid  the  creation  of  secret 
liens  upon  personal  property,  leaving  Its  pos- 
session with  the  creator  of  the  lien,  who  might 
obtain  credit  from  those  who  dealt  with  him 
by  reason  of  his  apparent  ownership  of  the 
goods,  or  make  further  mortgage  or  sale  of 
them  to  parties  Ignorant  of  the  existing  liens. 
These  evils,  however,  do  not  arise;  neither  do 
the  corrective  statutes  either  In  terms  or  spir- 
it apply  to  mortgages  or  other  disposition  of 
that  sort  of  property  which  is  not  of  a  physical 
character,  and  of  which  there  Is  no  appanfnt 
possession  which  could  tempt  parties  to  deal 
with  the  possessor  as  with  one  having  values 
which  could  be  relied  upon  to  pay  the  debts 
thus  Incurred.  A  Massachusetts  statute  re- 
quired "mortgages  of  personal  property"  to  be 
recorded,  which  language  is  somewhat  wider 
than  that  used  In  an  act  which  named  only 
mortgages  on  "goods  and  chattels."  In  Marsh 
v.  Woodbury,  1  Mete.  (Mass.)  436,  this  act  was 
held  to  apply  only  to  goods  capable  of  delivery, 
and  not  to  a  conditional  assignment  of  a  chose 
In  action,  and  that  It  was  not  necessary  that 
such  an  assignment  should  be  recorded.  This 
case  was  cited  with  approval,  as  to  this  pria- 
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dple,  In  Williamson  v.  Railroad  Co.,  26  N.  J. 
Eq.  403,  where  it  wag  held  that  the  "act  con- 
cerning chattel  mortgages"  did  not  extend  to 
a  mortgage  of  the  capital  stock  of  a  corpora- 
tion. In  Bacon  v.  Bonham,  27  N.  J.  Eq.  209, 
there  was  an  assignment  of  a  legacy  expectant 
as  security  for  the  repayment  of  a  loan.  A 
judgment  creditor  filed  his  bill  to  compel  dis- 
covery and  application  of  the  assets  to  the 
payment  of  his  claim.  It  was  held  that  in 
equity  it  was  a  good  transfer  as  security  for  the 
loan,  and  not  within  the  operation  of  the  act 
concerning  chattel  mortgages,  which  did  not 
apply  to  mortgages  of  chose  In  action.  The 
decree  was  affirmed  on  appeal,  though  no  allu- 
sion was  made  in  the  opinion  to  the  operation 
of  the  chattel  mortgage  act.  Bacon  v.  Bon- 
ham, 33  N.  J.  Eq.  614.  I  think  the  principles 
laid  down  in  this  case,  both  as  to  the  scope  of 
equitable  assignments  and  the  limits  of  the  ap- 
plication of  the  chattel  mortgage  act,  control 
the  disposition  of  the  case  under  considera- 
tion. Bonds  and  mortgages  have  been  held 
in  this  state  to  be  goods  and  chattels,  within 
the  operation  of  section  6  of  the  statute  of 
frauds.  Greenwood  v.  Law,  55  N.  J.  Law,  168, 
26  Atl.  134.  And  It  has  been  decided  that  trov- 
er will  lie  for  their  recovery  as  goods  and  chat- 
tels under  the  act  authorizing  suit  against  the 
executor  of  a  testator  who,  in  his  lifetime,  had 
converted  goods  or  chattels  (Rev.  Laws  1820, 
p.  174).  Elmer's  Dig.  p.  165,  {  5;  Terhune  v. 
Bray's  Ex'rs,  16  N.  J.  Law,  54.  Chief  Justice 
Hornblower  declared  that  bonds  and  other  doc- 
umentary securities  must,  in  law,  be  decreed  to 
be  goods  and  chattels.  I  do  not  consider  that 
these  rulings  should  affect  the  views  I  have 
expressed,  as  the  contract  with  the  Seaside 
Park,  now  under  consideration,  was  in  no  sense 
a  security,  being  simply  an  executory  agree- 
ment for  compensation  for  labor  and  material, 
and  entirely  distinct  from  that  class  of  per- 
sonalty the  mortgaging  of  which  led  to  the 
passage  of  the  chattel  mortgage  acts.  There 
is  neither  allegation  nor  proof  of  fraud  In  the 
transaction  between  the  defendant  Nelson,  the 
mortgagor,  and  the  defendant  Morgan,  the  de- 
fendant mortgagee.  The  evidence  all  goes  to 
show  good  faith,  and  a  transfer  of  the  benefits 
of  Nelson's  contract  with  the  Seaside  Park  as 
a  security  for  moneys  which  Morgan  had  loan- 
ed him.  This  took  place  on  September  2,  1894, 
several  weeks  before  the  Judgment  creditor 
had  entered  his  Judgment,  and  necessarily  be- 
fore any  proceedings  for  discovery,  etc.,  had 
been  Instituted.  The  title  of  a  receiver,  such  as 
the  complainant,  as  to  the  choses  In  action  of 
the  defendant  in  the  Judgment,  has  been,  de- 
fined in  Coleman  v.  Roff,  45  N.  J.  Law,  11, 
to  relate  to  the  time  of  the  issuing  of  execution. 
This  was  on  September  20,  1897.  At  this  time 
the  equitable  assignment  to  the  defendant 
Morgan  to  secure  the  payment  of  his  debt 
was  complete,  and  all  that  remained  to  the  de- 
fendant Nelson  was  bis  equity  in  the  benefits 
of  the  contract  after  the  payment  of  his  debt  to 
Morgan.  What  amount  Is  collectible  on  the 
contract  does  not  appear,  but  the  defendant  in 


the  Judgment  (Nelson),  being  entitled  to  any 
surplus  over  the  amount  necessary  to  pay  Mor- 
gan's debt,  should  be  restrained  from  further 
disposing  of  his  Interest,  If  there  be  any.  The 
injunction  may  go  against  Nelson  to  this  ex- 
tent as  to  these  moneys.  I  will  advise  the  is- 
suing of  an  injunction  restraining  the  defend- 
ant Nelson  to  the  extent  indicated  by  the  views 
above  expressed. 

(Cl  N.  J.  L.  BJ2) 

MAYHEW  et  al.  v.  FORD  et  ai 

(Supreme  Court  of  New  Jersey.    March  14, 

1898.) 

DlLATOBT  PLBA — VERIFICATION — TRE8PASB    QoARlt 

Clausum— Plea. 

1.  In  an  action  quare  clausum  frogit,  by 
tenants  in  common  in  possession,  a  special  plea 
that  one  of  the  plaintiffs  was,  before  and  at  the 
commencement  of  the  suit,  an  infant  under  the 
age  of  21  years,  and  has  declared  by  attorney, 
instead  of  by  guardian  or  next  friend  duly  ap- 
pointed by  the  court,  is  a  dilatory  plea,  and  is 
not  good,  as  against  a  motion  to  strike  it  out. 
unless  an  affidavit  be  filed  therewith  proving 
the  truth  thereof,  or  some  probable  cause  be 
shown  to  induce  the  court  to  believe  that  the 
matter  of  the  plea  set  forth  is  true  according  to 
the  provisions  of  section  115  of  the  practice 
act  (2  Gen.  St.  p.  2552). 

2.  A  plea  in  bar  of  an  action  of  tort,  quare 
clausum  fregit,  that  the  close  in  the  declaration 
described  is  the  close  soil  and  freehold  of  one 
of  the  defendants  jointly  sued  with  the  other, 
wherefore' the  one  in  his  or  her  own  right,  and 
the  other  as  his  or  her  servant,  and  by  his  or 
her  command,  committed  the  alleged  trespass- 
es, as  they  severally  had  the  right  to  do,  is  a 
plea  of  liberum  tenementum,  and  is  a  good  plea 
in  bar  of  the  action. 

(Syllabus  by  the  Court.) 

On  motion  by  Maud  H.  Mayhew  and  another 
to  strike  out  certain  pleas  made  by  Benjamin 
F.  Ford  and  another  to  a  declaration.  De- 
nied. 

Argued  November  term,  1897,, before  GAR- 
RISON and  LIPPINCOTT,  JJ. 

Leverett  Newcomb,  for  plaintiffs.  William 
W.  Benthall,  for  defendants. 

LIPPINCOTT,  J.  This  is  an  action  of 
tort,  by  Maud  H.  Mayhew  and  Alfred  W. 
Mayhew,  as  plaintiffs,  against  the  defend- 
ants, for  a  trespass  quare  clausum  fregit, 
upon  a  certain  close  of  the  plaintiffs,  situate 
In  the  township  of  Franklin,  in  the  county 
of  Gloucester,  in  this  state.  The  declaration 
contains  a  particular  description  of  the  close, 
and  avers  that  the  plaintiffs  are  tenants  in 
common  thereof,  and  that  the  defendants,  on 
the  1st  day  of  June,  1897,  broke  and  entered 
the  same,  and  broke  open  the  fences  thereof, 
and  cut  and  carried  away  the  grasB  and 
herbage,  and,  with  cattle,  depastured  the 
same,  to  the  damage  of  the  plaintiffs.  The 
first  plea  is  the  general  Issue.  The  second 
plea  avers  that  the  plaintiffs  ought  not  to 
have  or  maintain  their  said  action,  because 
Alfred  W.  Mayhew,  one  of  the  plaintiffs, 
was  before  and  at  the  commencement  there- 
of, and  still  is,  an  Infant  under  the  age  of  21 
years,  and  has  declared  by  attorney,  Instead 
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of  by  guardian  or  next  friend  duly  appoint- 
ed by  the  court  to  prosecute  the  action.  The 
third  plea  avers  that  the  action  cannot  be 
maintained  because  the  said  close  in  the 
said  declaration  described,  on  which,  etc., 
was,  and  still  Is,  the  close,  soil,  and  freehold 
of  the  said  Nellie  M.  Ford;  wherefore  the 
said  Nellie  M.  Ford,  in  her  own  right  and 
Benjamin  F.  Ford,  as  her  servant,  and  by  her 
command,  committed  the  said  several  tres- 
passes in  the  said  declaration  mentioned,  as 
they  lawfully  might.  Both  pleas  conclude 
with  the  usual  verification. 

The'  second  plea  is  a  dilatory  one,  and  in 
form  pleaded  in  bar  to  the  action,  and  not  in 
abatement.  This  plea  does  not  deny  or  strike 
at  the  right  of  action.  It  tends  only  to  de- 
lay the  trial  on  the  merits  of  the  case.  It 
questions  not  the  cause  of  action,  but  the 
mode  in  which  the  remedy  is  sought.  8  Bl. 
Comm.  301;  Gould,  PI.  (4th  Ed.)  29;  1  Bur- 
mis,  Prac.  161.  Section  156  of  the  practice 
act  (2  Gen.  St.  p.  2552)  provides  "that  no 
dilatory  plea  or  plea  of  another  Judgment 
shall  be  received  unless  the  party  offering 
such  plea  do  offer  therewith  to  be  filed  an 
affidavit  proving  the  truth  thereof,  or  do 
show  some  probable  cause  to  the  court  to 
Induce  them  to  believe  that  the  matter  there- 
in set  forth  is  true."  There  is  no  such  veri- 
fication as  required  by  the  statute  annexed 
to  this  plea  or  filed  with  it,  nor  any  probable 
cause  of  its  truth  shown.  The  only  verifica- 
tion to  the  plea  in  this  case  is  that  the  pleas 
are  not  intended  for  the  purpose  of  delay, 
and  that  the  defendants  verily  believe  that 
they  have  a  Just  and  legal  defense  on  the 
merits  of  the  case.  The  verification  by  way 
of  oath  to  a  dilatory  plea  must  be  of  the 
character  required  by  the  statute.  1  Obit  PI. 
(13th  Am.  Ed.)  462,  702.  Foxwlst  v.  Tre- 
malne,  2  Saund.  207c,  note  1;  Bank  v.  Wal- 
lace, 9  N.  J.  Law,  83;  Hixon  v.  Schooley,  26 
N.  J.  Law,  461;  Parks  v.  McClellan,  44  N.  J. 
Law,  552.  The  second  plea  must  be  stricken 
out 

The  third  plea  is  one  of  liberum  tenemen- 
tum.  This  is  a  good  plea  to  an  action  of 
trespass  quare  clausum  freglt.  1  Chit.  PI. 
(13th  Am.  Ed.)  503.  It  seems,  upon  the  au- 
thority of  Phillips  v.  Phillips,  21  N.  J.  Law, 
42,  if  there  should  be  a  new  assignment  In 
this  class  of  actions,  then  a  replication  of 
liberum  tenementnm  would  be  bad  pleading. 
Therefore  the  motion  to  strike. out  the  third 
plea  Is  denied. 

The  plaintiffs,  succeeding  In  their  motion  to 
3trike  out  the  second  plea,  are  entitled  to  costs 
against  the  defendants. 


(61  N.  J.  U  «0 

STATE  (BARB  et  aL,  Prosecutors)  v.  FLEM- 
ING. 
(Supreme  Court  of  New  Jersey.    Feb.  21,  1898.) 
Docketing  Jitdgmknt  or  Justice— Statement. 
In  docketing  the  judgment  of  a  justice's 
court  under  the  act  of  April  4,  1892  (2  Gen.  St 


p.  1898),  it  is  not  necessary  that  the  statement 
of  the  justice  should  expressly  negative  the 
issue  and  return  of  execution,  when  none  has 
been  issued,  provided  the  statement  be  ac- 
companied by  the  affidavit  required  by  the  pro- 
viso of  the  act 
(Syllabus  by  the  Court) 

Certiorari  to  court  of  common  pleas,  Mid- 
dlesex county. 

Action  by  James  Fleming  against  Henry  J. 
Barr  and  another.  Plaintiff  had  judgment, 
and  defendants  bring  certiorari  to  review 
the  docketing  of  the  same.  Proceedings  af- 
firmed. 

Argued  November  term,  1897,  before  VAN 
SYCKEL,  COLLINS,  and  DIXON,  JJ. 

A.  H.  Strong,  for  plaintiffs.  Voorhees  & 
Booraem,  for  defendant 

DIXON,  J.  The  plaintiff  below,  having  ob- 
tained a  judgment  against  the  defendant  in 
a  court  for  the  trial  of  small  causes,  had  it 
docketed  in  the  Mtddlesex  common  pleas, 
and  the  defendant  now  Insists  that  the  dock- 
eting is  illegal.  The  only  ground  specified 
In  the  reasons  filed  or  referred  to  In  the 
briefs  of  counsel  for  this  contention  is  that 
the  statement  of  the  Justice  does  not  set 
forth  the  date  of  the  Issue  and  return  of 
execution,  nor  in  terms  allege  that  no  execu- 
tion had  been  Issued.  The  pertinent  statutes 
are  the  seventy-second  paragraph  of  the  Jus- 
tice's court  act  (2  Gen.  St.  p.  1879),  and  the 
act  of  April  4, 1892  (Id.  p.  1898).  Paragraph  72 
prescribes  three  preliminaries  for  the  legal 
docketing  of  a  Judgment:  (1)  That  an  exe- 
cution out  of  the  justice's  court  be  issued, 
and^properly  returned;  (2)  that  there  be  filed 
with  the  clerk  of  the  court  of  common  pleas 
a  transcript  of  the  proceedings  from  the  Jus- 
tice's docket  and  a  certified  copy  of  the 
state  of  demand,  the  set-off,  and  the  return 
of  the  constable;  and  (3)  that  there  be  like- 
wise filed  an  affidavit  of  the  party  or  his 
agent  that  at  the  time  of  filing  such  tran- 
script a  certain  amount  stated,  not  less  than 
$10,  was  still  due,  and  that  he  believed  the 
debtor  was  not  possessed  of  goods  and  chat- 
tels sufficient  to  satisfy  the  amount  due. 
The  act  of  April  4,  1892,  requires  to  be  filed 
only  a  statement  containing  the  names  of 
the  Justice  and  of  the  parties,  the  amount 
and  date  of  the  Judgment  and  "the  date  of 
issue  and  return  of  execution,  if  any."  This 
plainly  is  in  lieu  of  the  transcript  and  copies 
previously  required.  The  act  also  expressly 
dispenses  with  the  necessity  of  Issuing  and 
returning  an  execution  in  the  Justice's  court, 
and  gives  to  the  said  statement  "the  same 
force  and  effect  as  if  execution  had  been 
issued  and  returned  as  now  required  by  law: 
provided,  however,  that  an  affidavit  of  the 
plaintiff  or  his  attorney  shall  be  filed  with 
the  clerk  of  the  court  of  common  pleas  with 
said  statement  setting  forth  that  the  said 
Judgment  about  to  be  docketed  is  bona  fide, 
and  is  still  due  and  unpaid,  .in  whole  or  In 
part"    This  affidavit  seems  to  be  in  lieu  of 
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the  Issue  and  return  of  execution.  This  act 
does  not  purport  to  repeal  paragraph  72,  be- 
fore mentioned;  and  whether  it  leaves,  as 
essential  to  lawful  docketing,  the  filing  of 
the  affidavit  concerning  the  sufficiency  of  the 
debtor's  goods  and  chattels  to  satisfy  the 
debt,  which  that  paragraph  requires,  Is  a 
question  which,  In  view  of  the  special  rea- 
son assigned,  and  the  limited  scope  of  the 
briefs  submitted  in  this  case,  we  are  not  at 
liberty  to  decide.  We  think  that  under  the 
act  of  April  4,  1892,  an  express  negation  of 
the  Issue  and  return  of  execution  in  the  jus- 
tice's statement  Is  not  requisite.  The  filing 
of  the  affidavit  mentioned  In  the  proviso  of 
that  act,  which  1b  made  a  substitute  for  the 
issue  and  return  of  execution,  sufficiently 
indicates  that  no  execution  had  been  issued. 
Under  paragraph  72  a  copy  of  the  set-off,  if 
any,  must  have  been  filed  with  the  tran- 
script; but  It  was  never  thought  necessary 
to  aver  that  no  set-off  had  been  presented. 
Upon  the  reasons  assigned,  the  proceedings 
under  review  are  affirmed,  with  costs. 

(56  N.  J.  E.  585) 

WIMPFHEIMER  et  al.  v.  PRUDENTIAL 

INS.  CO.  OF  AMERICA  et  al. 

(Court  of  Chancery  of  New  Jersey.    March  17, 

1898.) 

MOBTOAOBS—  FORECLOSURE  SaLB  —  REDEMPTION  — 

Rights  or  Purchaser  at  Bale— Deed— 
Setting  Asms  Sals — Parties. 

1.  A  subsequent  incumbrancer,  who  was  a 
party  to  the  foreclosure  Buit  on  a  prior  mort- 
gage, after  foreclosure  sale,  and  a  purchase 
by  the  prior  mortgagee,  cannot  redeem  from  the 
prior  mortgagee  without  setting  the  sale  aside  as 
to  all  parties  thereto. 

2.  Where  the  right  to  redeem  1b  disputed  be- 
tween two  subsequent  incumbrancers,  the  prior 
mortgagee  may  decline  to  allow  either  to  re- 
deem except  by  decree  in  a  suit  to  which  the 
claimants  are  parties. 

S.  A  sale  under  a  decree  foreclosing  the  eq- 
uity of  redemption  of  all  the  defendants  thereto 
vests  in  the  purchaser  not  only  the  rights  of  the 
mortgagee  under  whose  mortgage  the  premises 
were  sold,  but  all  rights  of  the  defendants  in 
the  suit. 

4.  One  having  the  right  to  redeem  a  mortgage 
la  not  entitled  to  a  conveyance  of  or  subrogation 
to  the  rights  which  the  prior  mortgagee  has  as 
purchaser  under  foreclosure  sale,  in  addition  to 
his  rights  as  mortgagee. 

5.  On  confirmation  by  the  court  of  a  fore- 
closure Bale,  the  deed  issued  to  the  purchaser 
relates  back  to  the  time  of  the  sale. 

6.  In  a  suit  to  set  aside  a  foreclosure  sale  for 
the  purpose  of  redemption,  all  the  parties  to  the 
foreclosure  proceedings  who  would  have  been 
proper  parties  to  the  suit  to  redeem  if  there  had 
been  no  sale,  and  all  intervening  incumbrancers, 
must  be  made  parties. 

Suit  by  Adolph  Wimpfheimer  and  others 
against  the  Prudential  Insurance  Company 
of  America  and  others  to  redeem  a  mort- 
gage after  foreclosure  sale.  Right  to  re- 
deem denied. 

T.  N.  McCarter,  Jr.,  and  R.  V.  Lindabury, 
for  complainants.  J.  E.  Howell  and  Guild 
&  Lum,  for  defendant  Prudential  Ins.  Co. 
Adrian  Rlker,  for  defendant  Edelhof. 


EMERY,  V.  C.  This  Is  a  bill  to  redeem, 
filed  by  the  Judgment  creditor  of  the  mort- 
gagors against  a  prior  mortgagee,  who  pur- 
chased the  mortgaged  premises  at  a  fore- 
closure sale  made  under  its  mortgage,  and 
In  proceedings  to  which  the  Judgment  cred- 
itors and  others  were  parties.  The  defend- 
ants' mortgage  was  executed  prior  to  the  re- 
covery of  complainants'  Judgment  against 
the  mortgagors,  and  three  other  mortgages 
on  the  premises  now  held  by  the  McGall  Hat 
Company  as  assignee  were  also  executed  and 
delivered  by  the  mortgagors  prior  to  the  re- 
covery of  the  complainants'  Judgment  The 
mortgagors  also,  on  May  2,  1895,  two  days 
prior  to  the  recovery  of  complainants'  Judg- 
ment (May  4,  1895),  made  an  assignment  to 
the  defendant  Edelhof  for  the  benefit  of 
their  creditors  under  the  statute;  bat  this 
assignment  was  not  recorded  until  May  6, 
1895,  two  days  after  the  recovery  of  com- 
plainants' Judgment  These  intervening 
mortgagees  and  their  assignee  and  the  as- 
signee for  the  benefit  of  creditors  were  also 
made  parties  to  the  foreclosure  suit  on  the 
prior  mortgage,  together  with  other  credit- 
ors who  had  recovered  Judgments  or  claimed 
interests  subsequent  to  the  Judgment  obtain- 
ed by  the  present  complainants.  The  mort- 
gagors and  their  wives  were  also  made  par- 
ties defendant  to  the  foreclosure  suit  In 
this  foreclosure  suit  the  facts  above  stated 
as  to  the  order  and  priority  In  point  of  time 
of  the  Incumbrances  and  conveyances  of  the 
equity  of  redemption  were  set  out  In  the 
foreclosure  bill,  but  no  other  facts  relating 
to  respective  priorities  of  the  defendants 
were  set  out  and  the  bill  to  foreclose,  al- 
leging simply  that  these  respective  defend- 
ants claimed  some  Interest  in  the  premises, 
charged  that  all  such  Interests  were  subse- 
quent to  its  mortgage  The  prior  mortgage 
was  not  disputed  by  any  defendants,  and  de- 
cree pro  confesso  was  taken  against  all  the 
defendants,  including  the  present  complain- 
ants. Rule  24,  regulating  the  practice  In 
such  cases,  Is  as  follows:  "Where  the  bill  in 
a  foreclosure  suit  shall  be  ordered  to  be  tak- 
en as  confessed  against  a  defendant  no  re- 
port or  decree  shall  be  made  by  which  his 
rights  or  claims  are  postponed  to  those  of 
any  other  defendant  unless  the  priority  of 
the  rights  or  claims  of  such  other  defendant 
and  the  facts  upon  which  it  depends,  are  dis- 
tinctly set  forth  In  the  bill,  and  any  contro- 
versies between  such  defendants  may  be  set- 
tled upon  application  for  the  surplus  mon- 
eys." The  foreclosure  bill  was  taken  as 
confessed  against  all  of  the  defendants,  and 
the  master's  report  in  the  cause  found  the 
amount  due  the  Insurance  company,  the  com- 
plainant on  Its  mortgage  on  April  2,  1897, 
to  be  $26,979.19,  and  on  April  5,  1897,  final 
decree  was  duly  entered  in  the  foreclosure 
suit  in  the  usual  form,  directing  sale  to  be 
made  of  the  mortgaged  premises  by  the  sher- 
iff of  Essex  county,  to  pay  the  complainant's 
debt  with  interest  and  costs,  and  to  pay  the 
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same  to  complainant,  and  to  bring  the  sur- 
plus, If  any,  Into  court,  unless  otherwise  dis- 
posed of.  The  final  decree  contained  also 
the  following  usual  clause:  "And  it  is  fur- 
ther ordered,  adjudged,  and  decreed  that  the 
defendants  stand  absolutely  debarred  and 
foreclosed  of  and  from  all  equity  of  redemp- 
tion of,  in,  and  to  the  said  mortgaged  prem- 
ises when  sold,  as  aforesaid,  by  virtue  of  this 
decree."  At  the  time  of  the  filing  of  this 
bill  of  foreclosure  and  at  the  time  of  the  de- 
cree a  suit  was  pending  on  a  bill  filed  by  the 
McGall  Hat  Company,  the  assignee  of  the 
three  mortgages  subsequent  to  the  first  mort- 
gage (together  amounting  to  over  972,000), 
for  the  foreclosure  of  these  mortgages,  to 
which  suit  the  first  mortgagee  was  not  made 
party,  but  in  which  the  present  complain- 
ants were  defendants,  and  in  which  as  such 
defendants  they  attacked  the  validity  of 
these  second  mortgages  and  claimed  priority 
over  them,  notwithstanding  their  priority  in 
date.  This  cause  had  been  heard,  but  de- 
cision thereon  had  not  been  rendered,  and 
pending  decision  the  sale  under  the  first 
mortgage  foreclosure  suit  had  been  adjourn- 
ed from  time  to  time  until  the  day  previous 
to  the  sale,  when  the  conclusions  of  the  vice 
chancellor,  by  whom  the  case  was  heard,' 
were  sent  to  counsel,  and  were  received  on 
that  day  by  the  present  complainants'  coun- 
sel. The  conclusions  reached  affirmed  the 
validity  of  the  mortgages  which  were  con- 
tested by  the  present  complainants.  Com- 
plainant's counsel  thereupon  applied  to  the 
first  mortgagee  through  Its  solicitor  and  of- 
ficers for  a  further  short  adjournment  of  the' 
sale  in  order  to  communicate  with  bis  client, 
who  was  temporarily  absent,  but  this  was 
refused,  and  against  complainant's  protest 
the  sale  proceeded  on  July  13,  1897,  and  the 
premises  were  then  struck  off  and  sold  to 
the  complainant  for  the  amount  of  Its  decree. 
The  complainants  were  allowed,  under  the 
rule  (205),  five  days  to  object  to  the  confirma- 
tion of  the  sale,  which  1b  now  required  to  be 
made  under  that  rule,  but  they  made  no  ob- 
jections, and  the  sale  for  $26,852.50  to  com- 
plainant was  duly  confirmed  by  order  dated 
July  24,  1897,  and  the  sheriff  was  thereby 
directed  to  execute  a  good  and  sufficient  con- 
veyance to  the  present  defendant  company 
for  the  premises  sold.  The  present  com- 
plainants, on  the  day  after  the  sale,  but  be- 
fore the  confirmation,  tendered  to  the  de- 
fendant company  the  amount  of  Its  decree 
for  costs  and  Interest  for  the  redemption  of 
the  premises.  The  defendant  refused  to  ac- 
cept the  tender,  and  the  complainants,  on 
Juy  22,  1897,  one  day  before  the  expiration 
ot  the  time  for  confirmation  of  the  sale  un- 
der the  rules,  filed  this  bill  to  redeem  against 
the  defendant.  It  being  the  only  party  de- 
fendant to  the  original  MIL  The  defendant 
company  was  served  on  July  23,  1897.  At 
the  hearing  an  amendment  was  made  to  the 
bill  by  consent,  making  Edelhof,  the  as- 
signee tor  creditors,  a  party  defendant,  al- 


leging that  he  has  no  funds  to  redeem  the 
mortgage,  and  asking  that  complainants,  if 
not  entitled  to  redeem  for  their  sole  benefit, 
may  be  permitted  to  redeem  on  behalf  of 
themselves  and  other  creditors  of  the  as- 
signors who  may  file  claims  with  him  with- 
in the  time  required  by  law.  An  answer  by 
the  assignee  admits  the  lack  of  funds  for  re- 
demption. 

The  bill  in  this  case  is  not  filed  to  set  aside 
the  sale  as  Improvidently  or  unfairly  made, 
simply  for  the  purpose  of  obtaining  a  resale 
of  the  premises  upon  the  ground  that  the  sale 
was  an  improper  use  of  the  process  of  the 
court,  but  the  relief  prayed  by  the  bill  pro- 
ceeds rather  on  the  assumption  that  the  sale, 
as  to  all  the  parties  In  the  original  suit  except 
the  complainants,  must  stand.  None  of  these 
original  defendants  except  Edelhof  are  now 
made  parties  to  this  suit,  and  the  claim,  as  in- 
sisted on  at  the  hearing,  Is  that  on  the  redemp- 
tion by  complainants  tbey  are  entitled  to  be 
subrogated  to  the  entire  rights  of  the  insur- 
ance company  against  the  other  parties  defend- 
ant under  Its  decree  and  execution.  And  to 
the  special  objection  made  In  the  answers  and 
on  the  hearing,  that  to  a  bill  for  redemption 
of  a  prior  mortgage  all  the  Intervening  Incum- 
brancers must  be  made  parties,  the  answer  of 
complainants  Is  that  those  intervening  incum- 
brancers have  no  interest,  because  they  have 
all  been  foreclosed  of  any  equity  of  redemption 
by  the  sale  and  by  the  deed  thereunder.  The 
principal  question  presented  at  the  bearing 
therefore  was  whether  a  subsequent  Incum- 
brancer, who  is  a  party  to  a  foreclosure  suit  on 
a  prior  mortgage,  after  a  sale  under  fore- 
closure, and  a  purchase  at  the  sale  by  this  prior 
mortgagee,  may,  if  he  files  a  bill  before  con- 
firmation of  the  sale,  redeem  the  prior  mort- 
gage without  making  the  Intervening  incum- 
brancers or  any  of  the  defendants  in  the  fore- 
closure parties,  allowing  the  sale  to  stand  as 
against  them.  I.  think  a  right  of  redemption 
of  this  character  does  not  exist  Up  to  the 
time  of  the  sale  under  the  process,  and  even 
after  decree  for  sale,  the  right  of  redemption 
which  any  subsequent  Incumbrancer  might 
have  would  probably  continue  to  exist,  and 
might  be  made  effectual  by  petition  in  the  orig- 
inal suit,  or  by  original  bill,  proper  notice  be- 
ing given  to  those  who,  on  the  record  In  the 
original  suit,  appear  to  be,  as  in  this  Instance, 
incumbrancers  prior  In  point  of  time,  or  other 
wise  entitled  to  claim  the  right  of  redemption 
But  under  our  practice  the  final  decree  In  fore- 
closure suits  deals  expressly  with  and  disposes 
of  the  whole  subject  of  rights  of  redemption 
when  a  sale  Is  made,  and  as  long  as  the  sale 
stands.  The  language  of  the  decree  Is  that 
the  defendants  stand  absolutely  debarred  and 
foreclosed  of  and  from  all  equity  of  redemption 
of,  In,  and  to  the  said  mortgaged  premises, 
when  sold  as  aforesaid,  by  virtue  of  the  decree. 
The  sale,  when  made,  therefore,  under  the  de- 
cree, does,  by  the  express  language  of  the  de- 
cree Itself,  dispose  of  the  very  right  of  redemp- 
tion or  equity  which  is  now  sought  to  be  exer- 
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cised;  and,  it  a  sale  has  been  made,  then,  as  It 
seems  to  me,  so  long  as  that  decree  stands, 
and  has  been  carried  out  by  the  sale,  It  must 
conclude  the  complainants  from  any  right 
which  is  a  mere  right  of  redemption. 

A  subsequent  incumbrancer,  such  as  a  second 
mortgagee  or  judgment  creditor,  is  not,  under 
our  decisions,  entitled  merely  as  such  incum- 
brancer to  redeem  a  prior  mortgage,  and,  un- 
less some  special  equity  exist  in  the  subse- 
quent Incumbrancer,  the  prior  mortgagee  has 
a  right  to  retain  his  security,  and  may  refuse 
to  surrender  It.  Blgelow  v.  Cassedy,  26  N.  J. 
Eq.  557.  And  where  the  right  to  redeem  Is 
disputed  between  two  subsequent  Incumbran- 
cers the  prior  mortgagee  would,  as  it  seems  to 
me,  where  he  has  notice  of  this  dispute,  be 
Justified  In  declining  to  allow  either  claimant  to 
redeem,  except  by  decree  In  a  suit  to  which  the 
claimants  were  parties.  Without  such  decree, 
the  redemption  would  be  at  his  risk.  The 
right  to  redeem  by  either  claimant  could  then 
be  so  controlled  by  decree,  if  necessary,  as  not 
to  exclude  the  other  from  the  right  to  redeem, 
if  eventually  established  In  his  favor.  Any 
person  having  the  right  to  redeem  a  mortgage 
is  entitled  to  a  subrogation  to  the  mortgagor's 
rights  under  the  mortgage  and  decree,  but  not 
to  the  conveyance  of  any  other  rights,  nor  to 
any  other  rights  than  those  which  the  mort- 
gagor has  under  his  mortgage;  and  the  reason 
why,  it  seems  to  me,  that  under  our  practice 
a  redemption  cannot  be  made  after  a  sale  un- 
der the  usual  decree  is  that  the  sale,  when 
made  under  the  decree,  and  so  long  as  It 
stands  against  the  defendants,  vests  in  the 
purchaser,  as  purchaser,  not  only  the  rights  of 
the  complainant  under  his  mortgage  and  de- 
cree, but  also  all  the  rights  of  the  defendants 
in  the  suit  Baldwin  v.  Howell,  45  N.  J.  Eq. 
518,  538,  15  Atl.  236;  Mount  r.  Manhattan 
Co.,  43  N.  J.  Eq.  25,  9  Atl.  114,  affirmed  on  ap- 
peal, 44  N.  J.  Eq.  297,  IS  Atl.  80.  A  defend- 
ant standing  on  an  alleged  right  of  redeeming 
the  prior  mortgage  Is  not  entitled  to  a  convey- 
ance of  or  subrogation  to  the  rights  which  the 
prior  mortgagee  has,  as  purchaser  under  the 
sale,  In  addition  to  his  rights  as  mortgagee. 
The  defendant  company  in  this  case  at  the 
time  of  the  tender  did  not  occupy  the  position 
merely  of  the  holder  of  a  prior  Incumbrance 
secured  by  mortgage  and  decree  thereon,  but 
was  a  purchaser  of  all  the  rights  of  redemption 
of  all  the  defendants  in  the  mortgaged  prem- 
ises, Including  the  present  complainants'  right 
to  redeem,  and  was  bound  by  its  contract  of 
sale  as  such  purchaser,  not  only  to  the  present 
complainants,  but  to  all  of  the  defendants  in 
the  suit  By  the  contract  of  sale  the  pur- 
chaser became  at  once  subject  to  the  obliga- 
tions of  purchaser,  which  could  be  enforced 
against  him  upon  the  confirmation  of  the  sale, 
either  by  petition  In  the  suit  or  bill  for  specific 
performance.  Silver  v.  Campbell,  25  N.  J.  Eq. 
465;  Bowne  v.  Ritter,  26  N.  J.  Eq.  456.  On 
sales  by  sheriff  under  execution,  at  common 
law,  the  deed,  when  delivered,  relates  back  to 
the  time  of  sale.     Morse  v.  Bank  (Err.  &  App. 


1890)  47  N.  J.  Eq.  279,  281,  20  Atl.  961,  and 
cases  cited.  On  the  principle  of  these  cases  the 
equitable  rights  of  the  parties  are  fixed  by  the 
contract  of  sale,  subject  only  to  confirmation  by 
the  court,  and,  if  confirmed,  the  deed;  as  to  the 
rights  conveyed,  must  relate  back  to  the  time 
of  sale.  In  the  present  case  the  confirmation 
of  the  sale  is  proved,  but,  although  a  deed  is 
alleged  In  the  answer  to  have  been  delivered, 
no  deed  was  offered  at  the  hearing.  The  case 
therefore  is  now  to  be  disposed  of  on  the  basis 
of  the  defendant  company's  equitable  rights 
as  purchaser  under  a  sale  confirmed,  by  which 
It  Is  at  any  time  entitled  to  a  deed  from  the 
sheriff  conveying  to  it  the  rights  .of  all  parties 
to  the  suit,  complainant  and  defendant,  as  If 
the  deed  had  been  delivered  on  the  day  of  sale. 
The  present  application  of  the  complainants  by 
tender  after  the  sale,  and  when  these  addi- 
tional rights  and  obligations  of  the  defendant 
company  had  thus  become  those  of  the  pur- 
chasers also  of  the  equities  of  redemption,  in- 
stead of  mere  prior  incumbrancers,  Is  prac- 
tically, therefore,  an  application  to  compel  the 
purchaser  to  assign  the  benefit  of  Its  bid  to 
them.  And  at  the  hearing  this  Is  in  effect  the 
actual  claim  made.  The  amount  bid  In  this 
case  by  the  purchaser  was  the  amount  due  on 
its  mortgage  and  decree,  but,  if  a  right  of  re- 
demption on  the  part  of  one  defendant  in  a 
foreclosure  decree,  and  of  the  character  now 
asserted,  exists,  I  fail  to  see  why  a  complain- 
ant or  any  other  prior  incumbrancer  who  hap- 
pens to  be  a  purchaser  at  the  sale  for  any 
amount  more  or  less  than  his  bid  cannot  be 
compelled  by  a  tender  of  his  debt  after  sale, 
and  a  bill  filed  within  10  days  before  con- 
firmation, to  give  up  the  benefit  of  his  pur- 
chase, In  order  that  a  defendant  may,  if  he 
chooses,  exercise  a  right  of  redemption  which 
was  expressly  purchased  at  the  sale,  by  force 
of  the  decree.  In  my  opinion,  therefore,  the 
complainants'  right  of  redemption  was  cut  off 
by  the  sale  which  was  subsequently  confirmed, 
and  relief  based  merely  on  this  right  could  not 
be  given  at  all  without  setting  aside  the  sale  as 
to  all  parties.  And  in  a  suit  to  set  aside  the 
sale  for  the  purpose  of  redemption  it  seems 
clear  that,  In  any  event,  all  of  the  parties  to 
the  original  suit  who  would  have  been  proper 
parties  to  a  suit  to  redeem  if  there  had  been 
no  sale  must  be  made  parties.  According  to 
the  authorities,  on  a  bill  to  redeem  a  prior 
mortgage  the  intervening  incumbrancers  must, 
at  all  events,  be  parties.  Story,  Eq.  PL  {  185, 
etc.;  1  Daniell,  Ch.  Prac.  (6th  Ed.)  212.  And 
where,  upon  a  record,  a  disputed  second  mort- 
gage is  prior  to  a  subsequent  judgment,  the 
latter,  on  applying  to  redeem  the  first  mort- 
gage, must  bring  in  the  second  mortgagee  for 
the  protection  of  the  first  mortgagee,  as  the 
second  mortgagee  otherwise  would  be  entitled 
.to  redeem  the  first  mortgage.  This  is  accord- 
ing to  the  principles  settled  in  Hicks  v.  Camp- 
bell, 19  N.  J.  Eq.  183;  Wilson  v.  Bellows  (Err. 
&  App.  1878)   30  N.  J.  Eq.  282. 

In  the  present  case  It  will  be  noticed  that 
on  the  bill  in  the  foreclosure  suit  the  three 
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McGall  Company  mortgages  appear  as  liens 
prior  In  time  to  the  complainants'  Judgment, 
and  the  present  complainants  did  not,  by 
any  answer  or  other  proceeding  In  that  suit, 
give  notice  to  the  prior  mortgagee  that,  so 
far  as  the  right  of  redemption  was  concern- 
ed, their  right  was  prior  to  the  McGall  Com- 
pany mortgages.  The  prior  mortgagee  there- 
fore would  have  been  Justified,  on  the  record 
as  It  stood,  and  without  regard  to  the  deci- 
sion adverse  to  the  complainants  In  the  oth- 
er cause,  in  declining  without  further  order 
in  the  cause  to  allow  the  complainants  the 
right  to  redeem  after  final  decree  for  sale  In 
the  suit,  and  a  direction  to  pay  the  surplus 
money  into  court  As  between  the  McGall 
Company  and  the  complainants,  the  right  to 
redemption  was  a  right  which,  although 
prima  facie  belonging  to  the  McGall  Company, 
was  in  fact  a  disputed  equity  of  redemption, 
and  the  precise  case  exists  referred  to  in  the 
statutes  relating  to  redemption  of  mortgages 
by  the  mortgagor.  These  statutes  (2  Gen. 
St  p.  2102,  etc.),  providing  for  redemption 
of  mortgages  by  order  of  court  of  law,  and 
when  no  bill  to  foreclose  was  pending,  ex- 
pressly provided  (section  3)  that  the  right  of 
redemption  with  order  to  assign  the  mort- 
gage should  not  extend  to  any  case  where 
the  right  of  redemption  was  controverted 
between  different  defendants  in  the  same 
cause.  Upon  redemption  by  the  mortgagor, 
the  mortgagee  must  reassign  or  convey  his 
rights  as  mortgagee  in  the  premises  to  the 
■  person  redeeming,  and  the  qualification  ex- 
pressly made  on  redemption  under  order  of 
courts  of  law  was  Intended  to  leave  the  right 
of  redemption,  when  disputed,  to  the  disposi- 
tion of  a  court  of  equity.  I  think,  therefore, 
that  relief  to  complainants,  based  on  their 
present  bill  purely  as  a  bill  to  redeem  against 
the  purchaser  for  their  own  benefit  and 
while  allowing  the  sale  to  stand  as  against 
the  Intervening  mortgagees  and  the  other 
parties  to  the  suit,  must  be  denied.  When 
the  necessary  parties  are  all  before  the  court, 
the  complainants  are  entitled  to  an  adjudica- 
tion upon  the  case  made  in  their  bill  for  set- 
ting aside  the  sale  as  made  by  surprise,  and 
for  an  Inadequate  price,  and,  If  It  should  be 
so  set  aside,  then  to  have  an  adjudication 
upon  their  right  to  redeem.  But  where  it 
appears  by  the  record  Itself  that  the  com- 
plainants' right  to  redeem,  if  the  sale  be  set 
aside,  is  disputed,  then  the  right  of  com- 
plainants to  redeem,  If  allowed,  must  be 
finally  settled,  as  it  seems  to  me,  on  terms 
equitable  to  all  parties  claiming  or  inter- 
ested in  the  right  of  redemption,  and  after 
hearing.  This  must  in  the  present  case,  be 
upon  a  bill  to  set  aside  the  sale  altogether, 
and  as  against  all  parties,  and  then  to  re- 
deem, to  which  suit  the  intervening  mortga- 
gees, the  assignee  for  creditors,  and,  as  it 
now  appears  to  me,  the  mortgagors,  as  per- 
sons Interested  In  the  claim  to  redemption, 
*re  necessary  parties.     At  the  hearing,  ap- 


plication was  made  to  amend  for  the  pur- 
pose of  adding  partiesjto  a  redemption  suit 
if  thought  necessary;  and  therefore,  Instead 
of  dismissing  the  bill  without  prejudice  to 
the  filing  of  a  new  bill  adding  the  necessary 
parties,  the  cause  will  be  directed  to  stand 
over,  with  liberty  "to  complainants  to  bring 
In  such  parties  by  amendment  or  supple- 
mental bill  within  a  time  to  be  fixed  by  the 
order,  and  on  their  failure  so  to  do  the  bill 
will  be  dismissed.  1  Danlell,  Ch.  Prac  (6th 
Ed.)  294,  notes,  421.  This  direction  is  based 
on  the  complainants'  bill  and  case  as  pre- 
sented at  the  hearing,  treated  as  a  bill  pure- 
ly for  the  ultimate  purpose  of  redemption. 
Belief  by  way  of  setting  aside  the  sole  and 
ordering  a  resale  was  not  prayed  by  the  bill, 
nor  asked  at  the  hearing;  but  the  bill  con- 
tains a  prayer  for  general  relief,  and,  if 
complainants'  counsel  desire,  I  will,  before 
advising  decree,  hear  them  on  the  question 
whether,  on  the  bill  and  proofs  as  they  now 
stand,  they  are  entitled  in  this  suit,  and  with 
the  present  parties,  to  a  decree  setting  aside 
the  sale  as  to  all  parties  to  the  original  suit, 
and  ordering  a  resale,  and,  If  so,  upon  what 
terms. 


(tt  N.  3.  I*  525) 
BUCK  v.  STATE. 
(Supreme  Court  of  New  Jersey.    March  7, 1898.) 
Intoxicating  Liquors— Illegal  Sales — Indict- 

MBXT — EviDINOE. 

1.  In  a  county  which  includes,  within  its  ter- 
ritorial limits,  incorporated  cities,  boroughs, 
towns,  and  townships,  which  by  their  charters 
provide  for  the  control,  licensing,  and  regulation 
of  the  sale  of  spirituous,  vinous,  malt,  or 
brewed  liquors,  an  Indictment  against  any  per- 
sons for  the  sale  of  such  liquors  without  a  li- 
cense, or  for  the  keeping  of  a  disorderly  house 
because  of  the  habitual  or  other  sale  of  such  liq- 
uors by  the  keeper  thereof  without  a  license, 
must  contain,  as  necessary  and  essential  to  the 
validity  of  the  indictment,  an  averment  of  the 
city,  borough,  town,  or  township  in  the  county 
in  which  the  sale  or  sales  which  constitute  the 
offense  charged  occurred. 

2.  Under  snch  Indictment  evidence  showing 
sales,  outside  the  limits  of  the  city,  borough, 
town,  or  township  In  which  they  are  averred  in 
the  indictment,  is  not  admissible,  and  wUl  not 
sustain  the  indictment. 

3.  An  indictment  which  averred  that  such 
sales  were  made  at  the  city  of  Bridgeton,  in  the 
connty  of  Cumberland,  the  charter  of  which  pro- 
vides (P.  L.  1875,  pp.  354-368:  2  Gen.  St.  p. 
1707,  S  60,  etc.!  P.  L.  1864,  p.  545,  f  17)  for  the 
license,  control,  and  regulation  of  the  sales  of 
such  liquors,  cannot  be  sustained  by  the  proof 
that  sales  of  such  liquors  were  made,  by  the 
person  charged  with  such  sales,  outside  of  the 
limits  of  the  city  of  Bridgeton,  in  a  township  of 
which  the  city  forms  no  part 

(Syllabus  by  the  Court) 

Error  to  court  of  quarter  sessions,  Cumber- 
land county;   Hoagland,  Judge. 

John  Buck,  convicted  for  the  Illegal  sale  of 
spirituous  liquors,  brings  error.     Reversed. 

Argued  February  term,  1897,  before  MAGIB, 
C.  J.,  and  VAN  SYOKEL  and  LIPPINCOTT. 
JJ. 
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J.  J.  Crandall,  for  plaintiff  In  error.  W.  A. 
Logue,  for  defendant  In  error. 

LIPPINCOTT,  J.  This  writ  of  error  removes 
Into  this  court  for  review  the  judgment  of  the 
court  of  general  quarter  sessions  of  the  peace  of 
the  county  of  Cumberland,  upon  a  conviction  un- 
der an  Indictment  against  the  plaintiff  In  error, 
for  the  illegal  sale  of  spirituous  liquors.  The 
Indictment,  in  Its  several  counts,  avers  that  the 
defendant,  not  being  licensed  to  keep  an  inn  or 
tavern,  or  to  sell  spirituous,  vinous,  malt,  or 
brewed  liquors,  did  sell  by  retail  such  liq- 
uors at  the  city  of  Bridgeton,  In  the  county 
of  Cumberland.  One  count  of  the  Indictment 
charges  the  defendant  with  the  keeping  of  a 
disorderly  house,  because  of  certain  alleged 
sales  of  such  liquor  in  his  place  within  such 
city.  On  the  trial  of  the  defendant,  no  evi- 
dence was  offered  or  produced  of  any  sale  or 
sales  of  liquor  within  the  territorial  limits  of 
the  city  of  Bridgeton  in  any  quantity  what- 
ever. The  trial  court  admitted  evidence, 
against  objection  and  over  exception,  of  the 
sales  of  liquor  by  the  defendant  In  one  of  the 
townships  of  the  county,  about  two  miles  south 
of,  and  outside  of  the  limits  of,  the  city.  The 
city  of  Bridgeton  is  not  within  the  territorial 
limits  of  any  township  of  that  county.  An 
exception  was  duly  taken  to  the  admission  of 
this  evidence,  and  error  has  been  assigned  there- 
on. The  trial  court  was  requested  to  charge 
the  Jury  "that  if  they  found  no  act  of  selling 
any  of  such  liquors  within  the  limits  of  the 
city,  as  laid  in  the  indictment,  then  they  should 
render  a  verdict  of  not  guilty."  This  request 
was  refused,  and  the  court  charged  the  jury 
that  If  they  found  the  defendant  sold  the  liq- 
uor In  a  quantity  of  less  than  five  gallons  any- 
where In  the  county  of  Cumberland,  outside 
the  limits  of  the  city  of  Bridgeton,  they  would 
be  authorized  "to  find  the  defendant  guilty  as 
charged  In  the  indictment."  The  court  refused 
to  charge  as  requested,  to  which  refusal  an 
exception  was.  taken.  Exception  was  also 
taken  to  the  charge  in  this  respect  to  which 
reference  has  been  made.  Upon  these  excep- 
tions also  error  has  been  assigned. 

The  question  which  arises  is  whether,  in  or- 
der to  sustain  a  conviction,  the  sales  of  liquor 
upon  which  the  conviction  was  founded  must 
be  proved  as  laid  in  the  indictment  to  have 
taken  place  at  the  city  of  Bridgeton.  By  the 
thirtieth  section  of  an  act  of  the  legislature  en- 
titled "An  act  to  revise  and  amend  the  charter 
of  the  city  of  Bridgeton,"  approved  March  25, 
1875  (P.  L.  1875,  pp.  354-368),  it  is  enacted 
"that  the  sole  and  exclusive  power  to  grant 
licenses  to  persons  to  keep  Inns  and  taverns 
within  said  city  and  to  prohibit  the  keeping  of 
the  same  except  by  persons  duly  licensed  shall 
be  vested  in  the  city  council  on  such  terms  and. 
under  such  limitations,  regulations  and  restric- 
tions as  the  said  city  council  shall  by  their  or- 
dinances Impose."  By  the  twenty-sixth  sec- 
tion of  the  same  act  it  was  enacted  that  the 
city  council  shall  have  power  within  the  city 


to  make,  establish,  publish  and  modify,  amend 
and  repeal  ordinances  for  the  following  pur- 
poses: "*  •  *  <4)  To  license  and  regulate  res- 
taurants, victualing  houses  or  cellars,  ale  and 
lager  beer  saloons  or  gardens,  billiard  tables, 
bowling  alleys,  shooting  galleries  and  other  public 
places  of  amusements,  and  to  fix  the  sums  to 
be  paid  for  license,  and  to  prohibit  the  keeping 
of  the  same  except  by  persons  duly  licensed." 
Under  these  statutes,  the  sole  power  to  license 
inns  and  taverns  and  ale  and  beer  saloons  in 
the  city  of  Bridgeton,  if  the  council  chooses  to 
pass  an  ordinance  therefor,  is  vested  In  the 
common  council  of  the  city.  The  power  to  li- 
cense inns  and  taverns  and  ale  and  beer  saloons 
In  the  townships  of  the  county  of  Cumberland 
Is  vested  In  the  court  of  common  pleas  of  the 
county.  2  Gen.  St.  p.  1788,  i  1,  etc.;  2  Gen. 
St  p.  1797,  |  60,  etc.  See,  also,  P.  L.  1864, 
p.  545,  g  17. 

Upon  the  trial  of  this  Indictment  for  the  sale 
of  liquors  without  license  at  the  city  of  Bridge- 
ton,  the  proof  of  a  license  of  the  common  coun- 
cil to  Bell  such  liquors  would  constitute  a  per- 
fect defense;  but  such  license  would  consti- 
tute no  defense  whatever  to  such  sale  in  any  of 
the  townships  of  the  county.  In  the  latter  case 
it  Is  only  the  license  of  the  court  of  common 
pleas  which  would  justify  such  sales.  The 
general  rule  is  that,  in  indictments  for  offenses 
of  commission,  every  act  which  is  a  necessary 
ingredient  in  the  offense  must  be  laid  with  time 
and  place;  and  In  practice  this  is  or  is  con- 
sidered to  be  repeated  in  every  averment  of 
the  criminal  act  Hale,  P.  C.  178;  Cro.  Jac 
41;  Archb.  Cr.  PI.  &  Prac.  11.  At  common 
law  it  was  necessary  to  lay  as  the  place  of  the 
commission  of  the  offense,  besides  the  county, 
some  particular  vicinage,  of  such  dimensions 
that  all  living  in  It  might  be  supposed  to  have 
knowledge  of  the  transaction  Inquired  into.  2 
Hawk.  P.  C.  22.  By  statute  of  6  Geo.  IV., 
It  was  sufficient  to  aver  the  county  as  the  place 
of  commission.  In  the  United  States  this 
practice  has  been  generally  accepted,  to  lay  the 
commission  of  the  offense  within  the  county, 
where  the  county  is  coterminous  with  the  Juris- 
diction of  the  court  (Whart.  Cr.  PI.  &  Prac.  [8th 
Ed.]  146;  "Whart.  Cr.  Ev.  f  107;  People  v.  La- 
fuente,  6  Cal.  202),  though  it  Is  otherwise  when 
the  Jurisdiction  of  the  court  embraces  but  a  part 
of  the  county  (2  Hale,  P.  C.  166;  McBride  v. 
State,  10  Humph.  615;  R.  N.  Staubury  L.  & 
C.  128;  People  v.  Barrett  1  Johns.  66;  State 
v.  G.  S.,  1  Tyler,  295;  State  v.  Jones,  9  N.  J. 
Law,  357);  and  also  this  would  be  otherwise 
when  different  statutes,  relating  to  and  regu- 
lating the  subject-matter  of  the  offense,  pre- 
vail In  the  respective  municipal  subdivisions  of 
a  county.  It  was  necessary  in  this  Indictment, 
to.  comply  with  these  rules,  to  aver  the  place 
of  the  commission  of  the  offense;  and,  while 
the  Jurisdiction  of  the  trial  court  was  coter- 
minous with  the  county  so  far  as  the  Jurisdic- 
tion of  the  offense  of  sales  without  license 
was  concerned,  yet  the  laws  applicable  to  li- 
censes for,  and  the  regulation  of,  the  sales  ot 
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such  liquor,  differed  In  the  city  of  Brldgeton 
from  the  statutes  relating  thereto  which  pre- 
vailed In  the  other  portions  of  the  county.  A 
sale  without  a  license  was  an  essential  Ingredi- 
ent of  the  offense,  and  the  notice  to  the  defend- 
ant by  indictment  was  that  he  would  be  called 
upon  to  justify  such  a  sale  In  the  city  of 
Brldgeton  by-  a  license  granted  to  him  by  the 
common  council  of  that  city,  and  not  by  a  li- 
cense to  make  such  a  sale  In  any  of  the  town- 
ships of  the  county.  In  view  of  the  statutes, 
it  was  a  local  offense,  and  Its  commission  nec- 
essarily attached  to  a  particular  place.  Paul 
y.  Gloucester  Co.,  50  N.  J.  Law,  585,  15  Atl. 
272;  State  v.  Fay,  44  N.  J.  Law,  474;  Lough- 
ridge  t.  State  (Miss.)  3  South.  667.  In  New 
York  It  was  held  that  when,  In  an  Indictment 
for  arson,  the  tenement  was  averred  to  be  in 
the  Sixth  ward,  and  the  proof  was  that  it  was 
in  the  Fifth  ward,  the  variance  was  fatal. 
People  v.  Slater,  5  Hill.  401. 

If  the  illegality  of  the  sale  of  liquor  depends 
upon  Its  having  been  made  within  a  particular 
portion  of  the  county,  such  as  a  certain  city  or 
township,  the  sale  must  be  so  charged  in  the 
Indictment,  and  proved  as  laid.  Reg.  v.  St 
John,  0  Car.  &  P.  40;  Whart.  Cr.  Ev.  §  109; 
Whart  Cr.  PI.  (6th  Ed.)  145.  This  Is  rendered 
necessary  In  some  cases  by  reason  of  the  dif- 
ference of  penalties  provided  by  the  statute  for 
selling  by  retail  In  different  places.  Grlmme  v. 
Com.,  5  B.  Hon.  263;  State  v.  Peterson,  38 
Minn.  143,  36  N.  W.  443;  Rogers  v. 'State, 
58  N.  J.  Law,  220,  33  Atl.  283.  In  some  mu- 
nicipalities, under  ordinances  duly  authorized, 
sales  can  only  be  punished  in  the  manner  pro- 
vided by  such  ordinances.  Young  v.  Com.  14 
Bush.  161,  was  a  case  where  a  general  law  in 
relation  to  the  sale  of  liquor  was  in  force,  and 
also  a  local  option  law  applicable  to  counties 
and  subdivisions  of  counties;  and  the  court 
held  the  indictment  should  allege  the  place  of 
sale,  and  prove  it  as  laid  to  constitute  the  of- 
fense,—!, e.  In  civil  district  No.  5.  Hagan  v. 
State,  4  Kaa  89-93.  In  Com.  v.  Barnard,  6 
Gray,  488,  It  was  said  that  in  a  county  in  which 
there  are  Incorporated  towns  and  cities,  and 
they  are  Invested  with  more  or  less  power  to 
regulate  the  traffic  In  liquor,  It  would  seem 
more  appropriate  to  name  the  town  or  city  In 
the  indictment.  And  an  indictment  for  selling 
liquor  contrary  to  the  statute  should  state  the 
place  where  and  the  time  when  the  sale  was 
made.  10  Am.  &  Eng.  Enc.  Law,  p.  766,  and 
cases  cited;  Black,  Intox.  Llq.  {  461.  The 
lawful  traffic  of  the  sale  of  such  liquors  is  had 
under  a  license  for  that  purpose  designating 
the  borough,  town,  township,  or  city.  The  of- 
fense of  the  unlawful  sale  is  committed  by  a 
sale  at  such  a  place  without  a  license  to  sell  at 
such  a  place.  An  indictment,  on  familiar  prin- 
ciples, should  aver  the  commission  of  the  of- 
fense with  such  certainty  as  to  give  notice  of 
the  character  of  the  offense  charged,  and  to 
distinguish  It  from  other  offenses  of  a  kindred 
nature.  It  Is  the  right  of  the  defendant  to 
know  what  defenses  he  can  make  to  the  specific 
offense  alleged  in  the  indictment.     He  may 


be  licensed  to  sell  at  one  place  In  the  county, 
and  relying  on  his  license,  and  the  conscious- 
ness of  having  sold  at  no  other  place,  would 
confidently  go  Into  the  trial,  and  yet  be  met 
by  proof  of  sales  at  another  place.  This  proof 
the  defendant  could  not  anticipate;  yet,  if  it 
had  been  averred  In  the  indictment  against 
him,  he  might  have  prepared  himself  with  tes- 
timony to  repel  It  It  can  be  readily  alleged 
In  any  given  case  where  the  sale  was  made, 
and  this  averment  is  material  to  the  rights  of 
the  defendant  and  the  evidence  must  be  con- 
fined to  Its  proof. 

The  conclusion  reached  is  that  evidence  of 
sales  at  other  places  than  in  the  city  of  Bridge- 
ton  should  not  have  been  admitted,  and  that 
the  request  to  charge  that  If  the  jury  found  no 
act  of  selling  any  such  liquors  within  the  lim- 
its of  the  city  of  Brldgeton,  as  laid  in  the  in- 
dictment, then  they  should  render  a  verdict  of 
not  guilty,  should  have  been  granted.  The  judg- 
ment must  be  reversed,  and  a  venire  de  novo 
awarded. 

(tt  N.  J.  Is.  620) 

STATE  (APP  et  al.,  Prosecutors)  v.  TOWN  OF 

STOCKTON. 
(Supreme  Court  of  New  Jersey.    March  7, 1898.) 

Towns — Improvement  op  Streets  —  Petition  — 
Presentation— EstoppeLt— Illegal  As- 
sessment— Curative  Aot. 

1.  Proceedings  to  improve  streets  in  towns, 
by  grading  the  same,  under  the  sixty-fourth 
section  of  the  act  of  the  legislature  of  this  state 
entitled  "An  act  providing  for  the  formation,  es- 
tablishment and  government  of  towns,"  ap- 
proved March  7,  1895  (P.  L.  1895,  p.  218),  can 
only  be  taken  upon  the  presentation  to  the  coun- 
cil of  such  town  of  a  petition  for  such  improve- 
ment signed  by  tie  owners  of  one-sixth  of  the 
lands  fronting  on  such  street  or  part  thereof  to 
be  so  improved,  and  the  council  has  no  power  to 
make  such  petition  a  basis  for  a  contract  for  any 
other  improvement  than  that  requested  by  the 
petition,  in  such  a  manner  that  the  cost  and 
expense  of  such  other  improvement,  or  any  por- 
tion thereof,  can  be  assessed  upon  the  lands 
specially  benefited  thereby.    ■ 

2.  The  presentation  of  the  petition  is  a  juris- 
dictional fact,  without  which  the  council  are 
absolutely  without  any  warrant  or  power  to 
make  any  improvement  of  the  character  men- 
tioned in  the  sixty-fourth  section  of  said  act, 
and  no  such  improvement  can  be  ioitiated  with- 
out ajpetition  applying  for  such  improvement 

3.  Where  no  such  power  exists  to  make 
such  an  improvement,  the  inaction  or  silence  of 
the  landowner  whose  lands  are  supposed  to  be 
benefited  thereby  creates  no  estoppel  against 
him  to  deny  the  liability  of  bis  lands  for  an  as- 
sessment for  snch  benefits,  and  he  is  not  to  be 
considered  in  laches  by  reason  of  snch  inaction 
or  silence. 

4.  Where  an  assessment  is  absolutely  void  be- 
cause of  the  want  of  authority  by  municipal  au- 
thorities to  make  the  improvement  out  of  which 
the  assessment  arose,  the  statute  entitled  "A 
general  act  respecting  taxes,  assessments,  and 
water  rents,"  approved  March  23,  1881  (P.  L. 
1881,  p.  194),  ,can  have  no  remedial  or  curative 
effect  whatever.  That  act  only  provides  against 
the  setting  aside  of  assessments  because  of  ir- 
regularity, or  defect,  in  form,  or  illegality  in  the 
making  and  levying  of  the  same. 

(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecution  of 
Joseph  P.  App  and  others,  against  the  town  of 
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Stockton,  In  the  county  of  Camden,  to  review  an 
assessment.     Assessment  set  aside. 

Argued  November  term,  1897,  before  GAR- 
RISON and  LIPPINCOTT,  JJ. 

Henry  L  Budd,  Jr.,  for  prosecutors.  Jonas 
8.  Miller,  for  defendants. 

LIPPINCOTT,  J.  This  writ  of  certiorari 
brings  Into  this  court  an  assessment  against 
the  prosecutors  for  paving,  metaling,  im- 
proving, macadamizing,  and  guttering  Ar- 
lington street  from  Federal  street  to  West- 
field  avenue,  In  the  town  of  Stockton,  in  the 
county  of  Camden.  Under  the  head  of  "im- 
proving" was  included  the  grading  of  the 
street  The  whole  cost  and  expense  of  the 
improvement  was  $1,878.69.  The  proceed- 
ings for  this  Improvement  were  taken  under 
the  provision  of  an  act  of  the  legislature  en- 
titled "An  act  providing  for  the  formation, 
establishment  and  government  of  towns,"  ap- 
proved March  7,  1895  (P.  L,  1895,  p.  218). 
Section  64  of  that  act  provided  "that  any 
street  or  section  of  the  street  may  be  graded, 
flagged,  macadamized,  paved,  guttered,  curb- 
ed, or  have  a  sidewalk  of  any  material  con- 
structed thereon,  or  be  otherwise  Improved 
In  the  following  manner,  namely,  on  the  pe- 
tition in  writing  to  the  council  by  the  owners 
of  one  sixth  of  the  lands  fronting  .on  the 
street  or  section  to  be  Improved,  or  upon  like 
petition  of  ten  freeholders."  This  section 
further  provides  for  the  publication  of  no- 
tices of  the  presentation  of  the  petition,  and 
of  the  time  fixed  for  the  hearing  before  the 
council  of  the  town,  the  passage  of  the  or- 
dinance for  the  improvement,  the  advertis- 
ing for  bids,  and  the  awarding  of  the  con- 
tract for  the  work  and  material  for  the  im- 
provement A  subsequent  section  of  the  act 
provides  for  the  assessment  of  the  cost  and 
expense  of  the  Improvement  upon  the  lands 
benefited  to  the  extent  of  the  special  bene- 
fit conferred.  The  act  contains  no  author- 
ity to  make  any  such  Improvements  except 
as  thus  provided.  On  July  22,  1895,  the  req- 
uisite number  of  landowners  presented  a 
petition  to  the  council  of  the  town  for  the 
grading  of  this  section  of  Arlington  street. 
Upon  presentation  to  the  council  of  the  peti- 
tion it  was  ordered  filed  with  the  town  clerk, 
and  a  meeting  was  fixed  for  October  7,  1895, 
to  consider  the  matter.  On  October  22,  1895, 
In  due  conformity  with  the  provisions  of  the 
statute,  an  ordinance  was  adopted  by  the 
council  to  grade  this  section  of  the  street 
The  proposals  to  grade  the  street  were  ad- 
vertised for,  and  on  the  7th  day  of  Decem- 
ber, 1895,  the  contract  was  awarded.  The 
contract  contained  the  provision  not  only 
to  grade  the  street  but  also  provided  for 
the  metaling,  and  the  placing  of  gutters 
along  this  section  of  the  street;  and  the 
cost  and  expense  of  the  whole  work,  Includ- 
ing the  grading,  was  computed,  and  the  as- 
sessment against  the  prosecutors  Includes 
their  pro  rata  share  of  the  cost  of  the  whole 


work.  All  the  proceedings  of  the  council  up 
to  and  Including  the  adoption  of  the  ordi- 
nance speak  only  of  the  grading  of  this  sec- 
tion of  the  street  The  advertisement  for ' 
proposals  to  do  the  work  was  expressly  lim- 
ited to  the  grading  of  this  street  and  this 
object  was  distinctly  stated  by  the  chairman 
of  the  council  at  the  meeting  at  which  the 
contract  was  awarded.  Under  these  circum- 
stances the  assessment  for  a  portion  of  the 
cost  of  paving,  metaling,  and  curbing  this 
street  against  the  prosecutors  cannot  be  sus- 
tained. The  cost  of  grading  this  street  Is 
included  in  the  cost  and  expense  of  the  whole 
improvement  &-nd  hi  no  wise  does  it  appear 
that  the  cost  and  expense  of  grading  were 
severed  from  the  expense  of  the  other  im- 
provement The  cost  of  grading,  paving, 
metaling,  and  curbing  were  all  Included  in 
one  gross  sum  under  the  contract  and  thus 
assessed  against  the  property  owners.  No  such 
Improvement  could  be  carried  on  or  completed 
without  the  minatory  steps  of  the  presentation  ot 
a  petition  under  the  sixty-fourth  section  of  the  act 
referred  to;  at  least  none  by  which  any  por- 
tion of  the  cost  and  expense  of  the  Improve- 
ment could  be  assessed  against  the  landown- 
ers specially  benefited  thereby.  Without  this 
petition,  the  town  council  was  vested  with 
no  legal  power  to  thus  improve  the  street, 
and  then  assess  benefits  against  the  land- 
owners benefited;  and  the  contract  made  by 
the  town,  so  far  as  the  Imposition  of  any 
burden  upon  the  prosecutors  was  concerned, 
waB  of  no  validity  whatever.  Such  improve- 
ment can  only  be  made  by  municipal  author- 
ities under  the  powers  granted  them  by  leg- 
islative enactment  and  In  conformity  there- 
with. The  presentation  of  the  petition  Is  a 
jurisdictional  fact,  which,  being  wanting, 
left  the  council  without  any  power  whatever, 
and  the  presentation  of  a  petition  for  one 
character  of  improvement  did  not  authorize 
the  council  to  proceed  to  make  another  and 
very  different  one.  The  jurisdiction  of  the 
council  was  to  proceed  to  grade  this  street, 
and  not  to  metal,  macadamize,  and  curb  It 
The  power  of  the  council  in  the.  matter  of 
this  character  of  street  Improvements  was  a 
specially  delegated  authority,  and  the  pro- 
ceedings thereunder  were  legal  only  when  in 
strict  conformity  with  Its  direction.  Ter- 
hune  v.  City  of  Passaic,  41  N.  J.  Law,  90. 
The  presentation  of  this  petition  was  a  con- 
dition precedent  to  the  exercise  of  the  power 
to  grade  this  street  and  was  a  jurisdictional 
requisite.  The  improvement  if  any  was  or- 
dered made  at  all,  must  have  been  confined 
to  that  requested  in  the  petition,  and  cost  and 
expense  incurred  could  only  be  for  the  grad- 
ing, and  an  assessment  for  any  other  expense 
would  be  a  void  assessment.  2  Dill.  Mun. 
Corp.  (4th  Ed.)  §§  604,  605,  800,  801;  City  of 
Camden  v.  Mulford,  26  N.  J.  Law,  49;  Wood- 
ruff v.  City  of  Elizabeth,  80  N.  J.  Law,  176; 
State  v.  City  of  Hudson,  29  N.  J.  Law,  104. 
This  doctrine  Is  now  universally  enforced. 
This  assessment  is  void  because  the  council 
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bad  no  authority  whatever  to  make  the  Im- 
provement out  of  which  It  arose. 

It  need  only  be  said,  In  answer  to  a  conten- 
tion made  by  counsel  for  the  defendants  that  the 
act  entitled  "A  general  act  respecting  taxes, 
assessments  and  water  rates,"  approved 
March  23,  1881  (P.  L.  1881,  p.  194),  can  have 
no  application  as  curative  of  this  assessment 
That  act  only  provides  against  the  setting 
aside  of  an  assessment  because  of  any  ir- 
regularity or  defect  in  form  in  assessing  the 
same.  In  this  case  the  Improvement  made 
was  wholly  unauthorized,  and  the  assessment 
Is  one  which  lacks  any  legal  basis  whatever. 
The  lands  of  the  prosecutors  were  never  as- 
sessable for  any  of  the  costs  and  expenses  of 
this  improvement. 

Again,  it  is  contended  that  the  prosecutors 
are  estopped  from  denying  the  validity  of  this 
assessment  If  the  defect  consisted  of  an  ir- 
regularity only,  this  contention  might  prevail. 
It  is  said  the  prosecutors  were  inactive  and 
silent  in  the  face  of  the  progress  of  this  im- 
provement and  that  they  are  in  laches,  and 
estopped  from  making  the  objection  now 
urged  against  the  assessment.  But  this  Im- 
provement out  of  which  this  assessment  arose 
not  being  within  the  power  of  the  council  of 
the  town  to  make,  and  unauthorized  by  the  act 
under  which  It  could  have  exercised  this  pow- 
er, the  alleged  inaction  or  silence  of"  the  prose- 
cutors during  the  progress  of  the  work  cre- 
ated no  laches  or  estoppel  on  their  part  They 
bad  the  right  to  rest  upon  the  fact  that  they 
could  not  be  assessed  for  the  cost  of  this  ab- 
solutely unauthorized  work,  even  If  they  had 
the  knowledge  that  it  was  being  done,  any 
more  than  they  would  have  been  chargeable 
If  it  had  been  done  by  some  mere  volunteer. 
They  were  chargeable  only  with  the  knowl- 
edge that' they  had  applied  for  certain  work 
to  be  done,  and  that  the  council  were  unau- 
thorized to  do  any  other  work,  the  expense  of 
which  could  be  Imposed  upon  their  property. 
Where  municipal  officers  exercise  powers  not 
conferred  by  charter  in  the  making  of  street 
Improvements,  they  are  in  no  sense  agents  or 
representatives  of  the  property  owners,  and 
no  liability  attaches  to  the  latter  from  the 
mere  inaction  or  silence  for  improvements  so 
made.  The  doctrine  of  equitable  estoppel  has 
no  place  In  a  case  where  usurped  powers  have 
been  exercised  by  municipal  officers,  who,  In 
so  doing,  were  contravening  public  policy,  as 
well  as  known,  positive  law.  Schumm  v.  Sey- 
mour, 24  N.  J.  Eq.  143.  This  assessment 
must  be  set  aside,  with  costs. 

This  would  appear,  so  far  as  the  return  to 
the  writ  and  the  facts  before  the  court  are 
concerned,  to  end  the  matter.  The  cost  and 
expense  of  the  grading  of  this  section  of  the 
street  if  they  be  severable  from  the  cost 
and  expense  of  the  whole  improvement  may 
be  assessable  upon  the  property  specially  ben- 
efited thereby.  If  they  be  so  severable,  an 
application  can  be  made  to  this  court  for  any 
relief  to  which  the  defendants  may  be  en- 
titled. 


(66  N.  J.  E.  680) 

TRENTON   POTTERIES  CO.   v.  OLIPHANT 

et  al. 

(Court  of  Chancery  of  New  Jersey.    March  19; 
1898.) 

Contract  bt  Firm  —  Constroction —  Joist  asd 
Several  Agreement—  Breach  —  Restraint  or 
trad!  —  pobmo  poliot  —  reasonableness  of 
Covenant— Expansion  of  Business— Monopoly 
—Competition. 

1.  Where  an  agreement  is  expressed,  "We, 
the  undersigned,  do  business  under  the  firm 
name  of  O.  &  Co.,"  and  contains  a  clause,  "We 
also  agree  that  we  will  not  directly  or  indirectly 
engage  in  business,"  etc.,  and  is  signed  only  by 
the  firm  name  "O.  &  Co.,"  and  has  no  words  of 
severance,  it  is  a  joint  undertaking  that  the  firm 
of  O.  &  Co.  will  not  engage,  etc.,  and  not  a 
several  agreement  that  its  component  members 
will  not 

2.  Where  the  agreement  not  to  compete  is 
both  joint  and  several  that  the  covenantors 
"will  not  nor  will  either  of  them,  directly  or  in- 
directly, engage  in  the  business,"  etc.,  and  a 
covenantor  afterwards  takes  part  in  originating 
a  competing  corporation  to  engage  in  the  busi- 
ness, rents  property  to  it  for  that  purpose, 
and  actively  participates  in  its  management,  it 
is  a  breach  of  the  covenant. 

3.  Where  the  covenantors  actively  partici- 
pate in  the  management  of  a  business  which 
competes  with  that  which  they  sold,  and  which 
they  agreed  to  abandon,  it  is  a  breach  of  the 
covenant,  whether  they  participate  in  the  new 
venture  as  principals  or  agents,  or  as  mem- 
bers of  a  partnership,  or  as  the  employes  of 
or  in  the  conduct  of  a  corporation,  as  its  offi- 
cers. 

4.  Contracts  in  general  restraint  of  trade- 
that  is,  restraining  a  man  from  pursuing  his 
business  anywhere  in  the  United  States— are 
void  as  against  public  policy. 

.  5.  Contracts  in  partial  restraint  of  trade — 
that  is,  those  which  restrain  from  pursuing  a 
business  within  a  defined  area  less  than  the 
whole  country— will  be  enforced  if  the  space  of 
exclusion  is  no  wider  than  is  reasonably  re- 

Suired  for  the  protection  of  the  covenantee  in 
le  enjoyment  of  the  business  to  which  the 
covenant  relates,  and  not  so  large  as  to  inter- 
fere with  the  interests  of  the  public. 

6.  In  ascertaining  whether  the  exclusion  U 
wider  than  is  required  for  the  protection  of 
the  covenantee,  and  therefore  uselessly  in  re- 
straint of  trade,  each  case  will  be  considered 
and  determined  on  the  facts  attendant  upoq 
the  particular  transaction. 

7.  The  intention  of  the  purchaser  and  cove- 
nantee to  produce  from  a  plant  one  of  several 
classes  of  goods  for  which  it  was  used  doea 
not  make  a  covenant  unreasonable  which  re- 
strains the  vendor  from  competition  in  th< 
manufacture  of  all  the  classes  of  articles  whicli 
the  plant  could  produce. 

8.  It  is  not  the  intention  with  which  th» 
covenantee  bought,  but  the  relation  of  thf 
covenant  to  the  thing  sold,  which  furnishes  thj 
guide  by  which  to  ascertain  the  reasonableness 
of  the  restraint  imposed  by  the  covenant. 

9.  Where  the  covenant  as  expressed  is  made 
partial  in  its  area  of  restraint  only  by  the 
naming  of  exceptions  which  are  colorable  and 
pretentious,  so  that  the  covenant  in  fact  re- 
strains the  covenantor  from  pursuing  his  busi- 
ness anywhere  in  the  whole  country,  it  is  in 
general  restraint  of  trade,  and  void,  as  against 
public  policy. 

10.  Where  the  area  within  which  the  vendor 
and  covenantor  is  excluded  from  competition 
covers  whole  groups  of  states  over  which  the 
business  sold  did  not  extend,  the  covenant  is 
wider  than  is  necessary  for  the  protection  of  the 
covenantee  in  the  enjoyment  of  the  thing  sold, 
and  is  void  as  against  public  policy. 

11.  If  the  covenant  is  expressed  by  the  par- 
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ties  to  exclude  from  the  competition  in  several 
separate  and  distinct  places,  as  to  some  of 
which  the  exclusion  is  reasonable,  while  as  to 
others  it  is  not,  the  court  will  consider  the  cove- 
nant to  be  divisible,  and  will  enforce  it  with- 
in the  reasonable  area;  but  the  court  will  not 
select  from  a  contiguous  area,  which  is  in  it- 
self unreasonable,  such  a  portion  as  would,  had 
it  been  distinctly  named  by  the  parties,  have 
been  deemed  to  be  a  reasonable  extent  of  ex- 
clusion, and  thus  force  the  divisibility  of  the 
covenant,  and  compel  its  performance  in  the 
selected  space. 

12.  It  is  the  business  as  it  existed  at  the 
time  of  the  sale  that  the  vendors  convey,  and 
in  respect  to  which  they  covenanted  not  to  coin- 
pete,  and  the  reasonableness  of  the  covenant 
restraining  the  vendors  from  competition  will 
be  tested  by  the  relation  of  the  extent  of  terri- 
tory over  which  the  business  was  done  when 
it  was  sold  to  the  area  from  which  they  are  by 
the  covenant  excluded.  If  they  are  not  shut  out 
from  any  more  space  than  is  necessary  to  en- 
able the  purchaser  and  covenantee  to  enjoy  the 
thing  sold,  the  covenant  ia  reasonable,  and  will 
be  enforced;  if  they  are  so  excluded,  the  cove- 
nant is  injurious  to  the  public,  and  will  not  be 
enforced. 

13.  The  expansion  of  the  business,  by  purchas- 
es of  like  concerns  by  the  covenantees  from  oth- 
er parties,  by  increased  capital,  and  by  combi- 
nations and  control  of  production  and  sales,  will 
not  be  considered  to  justify  the  too  great 
breadth  of  the  covenant  when  it  was  made. 

14.  Where  the  members  of  a  manufacturers' 
association  produce  nearly  the  whole  quantity 
of  an  article  necessary  to  the  comfort  and 
health  of  the  community,  and  have  agreed  to 
make  their  prices  such  as  the  majority  of  the 
members  shall  prescribe,  a  scheme  to  buy  and 
combine  into  one  company  the  plants  of  a  ma- 
jority of  the  members,  obtain  the  control  of 
prices  at  which  all  the  members  shall  sell,  put 
the  vendors  under  a  covenant  not  to  compete, 
and  thus  secure  the  ability  to  dictate  the  prices 
which  the  public  must  pay  for  the  productions 
of  all  the  members  of  the  association,  is  an  ef- 
fort to  create  a  monopoly  in  an  article  of  gen- 
eral necessity,  and  is  against  public  policy. 

15.  The  covenants  to  restrain  competition, 
though  they  may  be  several  as  between  the 
vendors  and  the  vendee,  will  be  considered  as 
part  of  a  single  plan  to  secure  a  monopoly.  If 
they  are  executory,  a  court  of  equity  will  not 
enforce  them. 

(Syllabus  by  the  Court) 

Bill  by  the  Trenton  Potteries  Company 
to  restrain  Richard  C.  Oliphant  and  others 
from  continuing  the  pottery  business.  Dis- 
missed. 

The  bill  of  complaint  in  this  cause  was 
filed  by  the  Trenton  Potteries  Company,  a 
corporation  of  this  state,  as  complainant, 
against  Richard  0.  Oliphant,  Hughes  Oli- 
phant, Robert  N.  Oliphant,  Sidney  M.  Oli- 
phant, James  V.  Oliphant,  Samuel  D.  Oli- 
phant, and  Henry  D.  Oliphant,  defendants, 
setting  up  the  sale  by  the  defendants  to  the 
complainant  of  the  Delaware  Pottery,  and 
Its  good  will  and  business,  its  recipes  and 
formulae,  by  the  several  agreements  herein- 
after referred  to,  and  charging  that  the  de- 
fendants had  thereby  covenanted  not  to  en- 
gage in  the  business  of  manufacturing  pot- 
tery ware,  except  under  certain  circumstan- 
ces, set  out  in  the  covenants  and  bill;  and 
that,  through  the  pretense  of  the  incorpora- 
tion of  the  Bellmark  Pottery,  they  had  en- 
ticed away  the  employes  of  the  complain- 


ant, and  induced  them  to  work  for  the  Bell- 
mark  Pottery  Company,  and  were  manu- 
facturing pottery  ware  in  breach  of  their 
covenants  with  the  complainant;  and  pray- 
ing that  the  defendants,  and  each  and  every 
of  them,  might  be  enjoined  from  engaging, 
directly  or  indirectly,  in  the  business  of  the 
manufacture  of  pottery  ware,  save  in  the 
capacity  of  agents  or  employes  of  the  com- 
plainant, excepting  within  the  territory  and 
;  .;e  time  specified  in  the  covenants,  and  from 
using  the  complainant's  recipes  and  formula?. 
The  defendants  filed  their  joint  and  several 
answers  to  the  bill.  They  deny  that  James 
V.  Oliphant  ever  made  the  covenants  not  to 
engage  in  the  business.  They  admit  that  the 
original  agreement  for  the  sale  of  the  Dela- 
ware Pottery,  etc.,  which  was  dated  Janu- 
ary 23,  1891,  and  which  is  hereinafter  called 
an  option,  was  made  by  Richard  0.  Oliphant, 
acting  for  the  firm  of  Oliphant  &  Co.,  but 
they  deny  that  James  was  then  a  member  of 
the  firm.  They  also  admit  the  execution  of 
the  other  agreements  hereinafter  set  out,  by 
all  the  defendants  except  James.  They  ad- 
mit the  sale  and  conveyance  of  the  Delaware 
Pottery,- with  its  equipments  and  good  will, 
recipes,  and  formulae  to  the  complainant,  by 
intermediate  conveyances  through  Mr.  Tap- 
scott  and  Mr.  Hancock.  They  also  admit 
that  all  the  defendants,  excepting  James, 
made  the  covenant  hereinafter  referred  to, 
dated  July  6,  1892,  agreeing  not  to  engage 
in  the  business  of  the  manufacture  of  pot- 
tery ware  within  any  of  the  states  of  the 
United  States,  except,  etc.,  but  aver  that  It  Is 
void  because  it  Is  In  restraint  of  trade.  They 
admit  the  employment  of  the  defendants  by 
the  complainant  company  after  the  purchase 
of  the  defendants'  pottery,  and  that  they 
quit  the  complainant's  service  at  varying 
periods,  from  June- to  September,  1893.  They 
den.  that  while  they  were  in  the  complain- 
ant's employ  they  entered  Into  any  combina- 
tion to  engage  In  the  pottery  business  con- 
trary to  their  covenants,  or  to  promote  a 
company  to  be  incorporated  for  that  pur- 
pose, and  say  that  they  had  no  connection 
with  any  pottery  business  other  than  com- 
plainant's until  after  they  had  severed  their 
connection  with  the  complainant.  They  deny 
that  they  enticed  away  the  complainant's 
employes,  and  that  the  Bellmark  Pottery 
was-  not  incorporated  in  good  faith.  They 
admit  that,  since  quitting  the  complainant's 
service,  Hughes,  Robert  N.,  Sidney  M.f  and 
James  V.  Oliphant  have  been  employed  by 
the  Bellmark  Pottery,  and  that  Samuel  D., 
Hughes,  and  Sidney  M.  Oliphant  rent  to  that 
company  its  real  estate  and  hold  stock  in  it 
They  deny  that  either  Richard  C.  or  Henry 
D.  Oliphant  has  ever,  since  their  connecjtion 
with  the  complainant  company,  been  en- 
gaged In  any  way  In  any  pottery  business; 
and  state  that  Samuel  D.  Oliphant  has  had 
no  other  connection  with  that  business  thai 
as  holder  of  stock  in  the  Bellmark  Pottery, 
and  lessor  to  that  company  ef  the  lands 
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which  It  occupies.  They  deny  that  any 
recipe  or  formula  ever  used  In  the  Delaware 
Pottery  has  ever  been  used  In  the  Bellmark 
Pottery,  but  they  admit  that  the  Bellmark 
Pottery  has  sold  Its  product  to  dealers  -who 
have  heretofore  dealt  with  the  Delaware 
Pottery.  They  set  forth  the  ages  of  the  de- 
fendants to  show  the  unreasonableness  of 
the  covenant  restraining  them  for  50  years 
from  engaging  In  the  pottery  business,  re- 
citing that  Samuel  D.  Ollphant,  the  father, 
is  now  69  years  old,  and  his  sons,  the  other 
defendants,  are  from  26  to  38  years  old. 
They  allege  that  the  exception  of  Arizona 
and  Nevada  from  the  area  within  which 
the  defendants  are  by  the  covenant  pro- 
hibited from  engaging  in  manufacturing 
pottery  was  made  for  the  purpose  of  giving 
the  covenant  the  appearance  of  being  limited 
to  a  less  space  than  the  whole  United  States; 
that  the  Delaware  Pottery,  when  sold  by 
them,  was  engaged  in  making  only  drug- 
gists' and  sanitary  ware,  and  that  the  pro- 
duction of  druggists',  sanitary,  crockery, 
terra  cotta,  and  tile  are  each  separate 
branches  of  the  pottery  business,  not  in 
competition  with  each  other.  They  further 
reply  that  sanitary  ware  is  an  article  of 
prime  necessity;  that  when  the  complainant 
company  was  formed  sanitary  ware  was 
made  by  only  seven  factories  In  Trenton, 
one  in  Baltimore,  and  one  in  Tiffin,  Ohio; 
that  these  produced  94  per  cent,  of  all  the 
sanitary  ware  output,  and  they  state  that 
the  complainant  company  was  formed  for 
the  purpose  of  obtaining  a  monopoly  of  the 
manufacture  of  sanitary  ware,  and  to  sup- 
press competition  in  the  sale  thereof;  that 
the  complainant  obtained  the  covenants 
sought  to  be  enforced,  restraining  the  de- 
fendants from  engaging  in  the  manufacture 
of  pottery,  in  aid  of  an  unlawful  purpose  to 
secure  a  monopoly  of  the  manufacture  of 
sanitary  ware;  that  It  at  the  same  time  took 
like  covenants  against  competition  from 
every  other  sanitary  pottery  in  Trenton,  ex- 
cept one,  and  sought  to  secure  that  one;  that 
the  defendants  did  not  wish  to  give  an 
option  and  Join  the  combination,  but  they 
were  told  by  the  agents  of  the  complainant 
company  that  the  other  sanitary  pottery 
proprietors  had  already  signed  such  options, 
or  were  about  to  do  so,  and  that  the  Dela- 
ware Pottery  should  not  stand  out  against 
the  combination  and  compete  in  business 
with  them.  They  further  aver  that  the  pro- 
moters of  the  complainant  company,  as  part 
of  their  scheme  to  obtain  a  monopoly  of  the 
sanitary  pottery  business,  secured  the'  con- 
trol of  the  Brewer  Pottery,  at  Tiffin,  Ohio. 
They  Insist  that  the  complainant  company 
seeks  to  enforce  the  covenants  restraining 
the  defendants  from  engaging  in  the  manu- 
facture of  pottery  as  part  of  the  scheme  to 
monopolize  the  sanitary  pottery  business,  and 
that  those  covenants  are,  for  the  reasons 
stated,  in  restraint  of  trade,  and  void  and 
nonenforceable. 


This  case  Is  In  some  particulars  one  of  first 
Instance  in  New  Jersey  in  the  application  of 
the  law  concerning  the  enforcement  of  cove- 
nants which  are  claimed  to  be  in  restraint  of 
trade  and  to  aid  the  creation  of  a  monopoly. 
The  evidence  shows  these  facts,  which  gave 
rise  to  the  disputes  between  the  parties,  re- 
ferred to  in  the  pleadings  In  the  cause: 

In  the  latter  part  of  the  year  1890,  and 
In  the  month  of  January,  1891,  there 
were  engaged,  in  the  business  of  the  manu- 
facture of  sanitary  pottery  ware  (under  which 
general  designation  were  included  sinks,  uri- 
nals, water-closets,  and  the  like),  eight  differ- 
ent potteries,— the  Equitable,  Enterprise,  Cres- 
cent, Delaware,  Empire,  Willets,  Haddocks, 
and  the  Maryland.  All,  except  the  Maryland, 
were  located  in  Trenton,  N.  J.  The  Maryland 
was  at  Baltimore.  These  eight  potteries  com- 
prised all  of  the  potteries  In  the  United  States 
which  were  then  engaged  in  the  production  of 
sanitary  ware  (except  a  small  concern  at  Wells- 
ville,  Ohio),  and  had  formed  an  association 
called  the  "American  Sanitary  Potters'  Asso- 
ciation," for  the  purpose  of  securing  uniform 
action  as  to  the  prices  of  the.  ware  which  they 
manufactured  and  sold.  The  prices  at  which 
the  goods  produced  by  the  associated  concerns 
should  be  sold  were  fixed  by  a  majority  vote  of 
the  several  members.  Each  pottery  had  Its 
individual  vote  in  the  association,  and  the  vote 
of  the  majority  controlled,  and  all  were  by 
their  agreement  bound  to  sell  only  by  the 
prices  that  the  association  should  fix.  The  sev- 
eral potteries  comprising  the  association  were 
separately  and  Independently  owned.  AU  of 
them  were  In  partnership  or  individual  owner- 
ship, except  the  Orescent,  which  was  a  corpo- 
ration. 

At  this  time.  Mr.  T.  L.  Tapscott  was  a  broker 
in  the  city  of  New  York,  who  had  organized 
the  New  York  Biscuit  Company,  a  combination 
of  several  concerns  in  one  corporation,  and 
who  had  also  had  some  relations  with  the  Dia- 
mond Match  Company,  another  combination. 
In  1890,  Mr.  Tapscotf  s  attention  was  called 
to  these  potteries  by  one  of  the  parties  who 
had  been  connected  with  the  Biscuit  Com- 
pany, and  it  was  suggested  that  he  "under- 
take" tfae  Trenton  potteries.  He  sought  a  con- 
ference with  and  saw  Mr.  Skirm,  of  the  En- 
terprise Pottery,  and  Mr.  Magowan,  of  the 
Empire,  and,  on  receiving  assurances  from  one 
of  them  that  he  would  sell  his  pottery  and 
could  get  options  on  others,  he  asked  them  to 
obtain  them.  Mr.  Tapscott  then  sought  to 
Interest  some  of  the  capitalists  who  were  In 
the  Diamond  Match  Company,  but  the  scheme 
at  this  time  seems  to  have  lagged,  because  the 
capitalists  refused  to  go  further.  Several 
months  later,  In  1800,  Mr.  Tapscott  succeeded 
In  Interesting  Mr.  Davison,  a  New  York  law- 
yer, who  controlled  considerable  capital,  and, 
after  a  conference  between  Tapscott,  Davison, 
and  Skirm,  the  former  wrote  up  options  for 
the  purchase  of  the  potteries,  and  gave  them 
to  the  latter  to  procure  signatures.  Mr.  Tap- 
scott testifies  that  Skirm  succeeded  in  getting 
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perhaps  five  of  the  options  signed,  but  he  did 
not  think  he  got  Willets,  who  "were  making 
very  little  sanitary;  they  make  mostly  bric- 
a-brac."  The  latter  statement  Is  significant, 
as  it  shows  that  at  this  early  date  the  plan  In 
view  was  not  the  purchase  of  potteries  gener- 
ally, but  of  those  potteries  which  produced 
sanitary  ware,  and  Willets  was  of  no  special 
Importance,  as  they  were  making  very  little 
sanitary  ware.  Among  these  earlier  options 
obtained  by  Mr.  Skirin  was  one  from  the  Oli- 
phants  (tha  defendants)  for  the  purchase  of  the 
Delaware  Pottery.  These  options  were  not  prop- 
erly signed,  and  seem  to  have  been  abandoned. 
Mr.  Tapscott,  however,  had  not  given  up  the 
scheme.  He  was  introduced  by  Mr.  Davison 
to  Mr.  Bayne,  his  brother-in-law,  as  a  party 
who  would  take  part  in  the  negotiations,  and 
further  conference  was  had,  resulting  in  a 
meeting  at  Mr.  Skirm's  house,  at  which  it  was 
proposed  to  get  properly  signed  options,  with 
the  amount  of  the  price  left  blank,  so  that  It 
could  be  rilled  in  with  a  sum  sufficient  to  cov- 
er the  expenses,  etc.,  of  the  managers  of  die 
scheme.  These  latter  options  they  obtained 
from  the  owners  of  the  Enterprise,  Empire, 
Crescent,  Equitable,  and  Delaware  Potteries, 
all  dated  January  23,  1891.  The  following  is 
a  copy  of  the  option  then  given  by  Oliphant  & 
Co.  upon  their  Delaware  Pottery.  "Trenton, 
N.  J.,  January  23d,  1891.  P.  L.  Tapscott, 
Esq.— Dear  Sir:  We,  the  undersigned,  do  busi- 
ness under  the  firm  name  of  Oliphant  &  Com- 
pany, and  own  and  control  the  Delaware  Pot- 
tery. We  own  good  will,  brands,  patents, 
molds,  designs,  horses,  wagons,  trucks,  tools, 
and  all  necessary  implements  used  in  our  pot- 
tery business,  and  have  the  right  to  carry  on  a 
general  business  in  the  manufacture  and  sale 
of  day  products.  We  will  sell  the  plants,  con- 
sisting of  land,  buildings,  and  fixed  machinery, 
which,  It  is  understood,  Includes  all  the  real 
estate,  together  with  all  the  good  will,  brands, 
patents,  trade-marks,  designs,  molds,  and  all 
other  appurtenances  In  any  way  connected 
with  the  real  estate  or  the  business  of  our 
firms,  with  the  right  to  use  our  or  their  names, 
for  the  sum  of  406,000  dollars.  We  will  also 
turn  over  to  you  guarantied  book  accounts  and 
cash  to  the  extent  of  $36,300;  also  stock,  both 
manufactured,  unmanufactured,  and  In  process 
of  manufacture,  to  the  extent  of  $69,700.  Both 
of  these  latter  amounts  are  Included  in  and 
form  part  of  the  price  aforesaid,  to  wit,  $406,- 
000.  The  items,  which  include  book  accounts, 
cash,  stock,  both  manufactured,  unmanufac- 
tured, and  in  process  of  manufacture,  may  be 
modified  after  actual  examination,  and  accord- 
ingly Increased  or  decreased  as  such  examina- 
tion shall  .at  that  time  disclose  the  fact  to  be, 
and  said  Increase  or  decrease  added  or  deduct- 
ed from  the  price,  as  the  case  may  be.  On 
demand,  and  the  tender  to  us,  as  above,  at  any 
time  within  ninety  days  from  January  23d, 
1891,  we  agree  to  transfer  to  you  legally,  free 
and  clear  of  all  incumbrances  or  debts  of  any 
kind,  all  the  above-named  properties,  includ- 
ing their  and  our  good   will,  plants,  brands, 


patents,  and  right  to  use  their  and  our  names, 
and  all  other  property  in  any  way  connected 
with  said  business.  This  option  Is  to  run  to 
you  or  your  assigns.  For  and  in  considera- 
tion «of  the  sum  of  one  dollar,  to  us  in  hand 
paid,  the  receipt  of  which  is  hereby  acknowl- 
edged, you  shall  have  the  sole  and  exclusive 
right  or  option  to  buy  the  business  as  afore- 
said for  the  term  of  ninety  days  from  date, 
and  if,  at  the  expiration  of  said  term  of  ninety 
days,  you  have  not  made  demand  on  us,  nor 
notified  us  of  your  intention  to  exercise  this 
option,  and  demanded  that  we  transfer  to  you 
properties  as  above,  then  this  option  shall  be 
null  and  void,  and  this  paper  shall  be  returned 
to  us  and  canceled.  We  also  agree  that  we 
will  not,  directly  nor  indirectly,  engage  in  the 
business  of  the  manufacture  of  pottery  ware, 
except  In  the  capacity  of  your  agent  or  em- 
ploye, or  as  your  assigns,  within  any  state  in 
the  United  States  of  America,  or  within  the 
District  of  Columbia,  except  in  the  state  of 
Nevada  and  the  territory  of  Arizona,  for  a 
period  of  fifty  years  from  this  date.  The  fore- 
going option  is  executed  upon  the  sole  condi- 
tion, and  is  not  to  be  operative,  In  any  event, 
unless  complied  with;  that  Is,  at  the  time  you, 
or  your  assigns,  may  elect  to  accept  the  said 
option,  and  ask  for  an  examination  of  the 
books  and  accounts  of  said  business,  you  will 
deposit  with  us  two  and  one-half  per  cent  of 
the  purchase  price  aforesaid,  in  cash,  as  an 
earnest  of  good  faith,  and  as  a  forfeit  to  be 
retained  by  us  if  the  statements  which  we 
have  this  day  made  to  you  in  writing  are 
found  to  be  substantially  as  represented,  and 
you  fail  to  complete  the  purchase.  In  witness 
whereof  we  have  hereunto  set  our  hands  and 
seals  this  23d  day  of  January,  1891.  Oliphant 
&  Co.  [Seal.]    Witnessed  by  Chas.  H.  Sklrm." 

The  options  of  January  23,  1891,  obtained 
from  the  four  other  pottery  owners  were  the 
same  as  the  above,  save  that  the  clause  by  which 
the  givers  agree  not  to  engage  In  business  is 
varied  in  two  of  them  from  that  above  taken 
from  the  Delaware  Pottery.  The  Crescent 
was  a  corporation,  and  by  the  clause  of  re- 
straint in  that  option  the  covenantor  agreed 
that  it  would  not  engage  in  the  business  of  the 
manufacture  of  pottery  ware,  "now  made  by 
the  five  potteries  of  which  this  is  one,  except," 
etc.  The  equitable  clause  on  this  subject  on- 
ly bound  the  covenantors  not  to  engage  in  the 
manufacture  of  "sanitary  ware,  except,"  etc., 
—another  indication  that  the  object  was  to  se- 
cure the  sanitary  ware  potteries. 

At  the  same  time  that  the  options  were  ob- 
tained, January  23,  1891,  a  circular  letter  of 
Inquiry  was  prepared  by  Davison  for  answer 
by  the  pottery  owners,  addressed  to  Tapscott, 
and  one  question  asked  of  the  owners  was, 
"Will  you  take  part  of  the  purchase  money  in 
stock  of  the  new  company  7  If  so,  what 
amount?"  This  Inquiry,  almost  at  the  Incep- 
tion of  the  dealing,  Indicates  that  the  parties 
then  contemplated  the  formation  of  the  new 
company,  in  which  the  owners  of  the  combined 
potteries  might  take  stock.    That  this  was  a- 
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continued  design  is  further  shown  by  the  letter 
of  Oliphant  &  Co.,  dated  May  2,  1892,  to  Mr. 
Tapscott,  making  their  change  of  price  and 
acceptance  of  the  company's  stock  conditional 
upon  an  issue  of  preferred  and  common  stock 
only  to  the  amounts  named  in  their  letter,  and 
the  final  execution  of  the  purpose  is  shown 
by  the  subsequent  incorporation  of  the  com- 
plainant, the  Trenton  Potteries  Company, 
with  power  to  Issue  common  and  preferred  ex- 
actly In  accordance  with  the  amounts  indi- 
cated by  these  precedent  references.  It  should 
be  observed  that  this  proffer  of  an  agreement 
to  sell  the  Delaware  Pottery  is  made  In  terms 
by  a  partnership,  is  signed  only  in  the  partner- 
ship name,  and,  as  to  all  things  agreed  to  be 
done  or  to  be  avoided,  Is  a  joint  agreement, 
and  not  several,  and  relates  to  the  acts  which 
the  partnership,  as  such,  agrees  it  will  or  will 
not  do.  So  the  clause  agreeing  not  to  engage 
In  business  In  the  manufacture  of  pottery  Is 
joint,  and  appears  to  be  an  undertaking  by  the 
firm  that  it  will  not  engage  In  such  business, 
etc.,  but  not  an  engagement  that  its  several 
members  shall  not  separately  so  engage.  On 
February  6,  1891,  within  two  weeks  after  se- 
curing this  option  of  January  23,  1891,  Mr. 
Tapscott  assigned  it,  with  tbe  others,  to  Mr. 
Davison,  who,  on  the  same  day,  assigned  them 
to  Mr.  Bayne.  This  was  probably  done  to 
enable  the  options  to  be  offered  for  sale  abroad, 
and  for  this  purpose  Mr.  Bayne  took  certified 
copies  of  them  to  Europe.  The  assignments 
are  absolute,  and  appear  to  devest  Mr.  Tap- 
scott of  all  Interest  in  the  option,  but  he  still 
continued  to  assume  to  deal  with  them  as  if 
he  were  the  sole  owner,  and  his  authority  so 
to  act  was  never  questioned  by  any  one. 

Mr.  Bayne's  mission  to  sell  the  options  in 
Europe  was  a  failure,  and  they  then  turned 
their  attention  to  securing  American  capital 
to  aid  them  to  carry  forward  the  venture. 
Considerable  time  elapsed  while  these  efforts 
were  being  made,  and  the  three-months  limita- 
tions named  in  the  options  had  expired.  The 
firm  of  Oliphant  &  Co.,  which  at  the  time  of 
the  giving  of  the  Delaware  Pottery  option  of 
January  23,  1891,  consisted  of  Samuel  D.,  Rich- 
ard C,  Hughes,  and  Henry  D.  Oliphant,  had 
about  January  1,  1892,  received  as  additional 
members  Robert  N.,  Sidney  M.,  and  James  V. 
Oliphant.  It  became  necessary,  if  anything 
more  were  to  be  done,  to  have  a  renewal  of 
the  expired  options.  Mr.  Tapscott,  on  Febru- 
ary 1,  1892,  obtained  this,  as  to  the  Delaware 
Pottery,  by  a  letter  of  that  date,  addressed  to 
him,  In  these  words:  "Delaware  Pottery. 
Oliphant  &  Co.,  Manufacturing  Potters.  Tren- 
ton, N.  J.,  February  1st,  1892.  F.  L.  Tap- 
scott, Esq.— Dear  Sir:  In  consideration  of  one 
dollar,  to  us  in  hand  paid,  the  receipt  of  which 
Is  hereby  duly  acknowledged,  we  extend  the 
option  heretofore  given  to  you  on  our  pottery 
for  ninety  days  from  date.  This  extension  to 
be  attached  to  and  become  part  of  the  original 
option.  [Signed]  Richard  C.  Oliphant 
Hughes  Oliphant.  Robert  N.  Oliphant.  James 
V.    Oliphant.    &    M.    Oliphant    Henry    D. 


Oliphant  S.  D.  Oliphant  Witnessed  by 
Robert  N.  Oliphant  as  to  Hughes  Oliphant 
Witnessed  by  Richard  C.  Oliphant  as  to  Robert 
N.  Oliphant  James  V.  Oliphant  and  S.  M. 
Oliphant,  and  Hughes  Oliphant.  Witnessed 
by  Lewis  W.  Scott  as  to  Henry  D.  Oliphant 
and  S.  D.  Oliphant"  Like  extension  renew- 
als were  obtained  from  the  other  pottery  own- 
ers. 

Mr.  Tapscott  after  considerable  effort,  final- 
ly succeeded  in  Interesting  Mr.  Morse,  who  was 
associated  with  the  bankers,  A.  M.  Kidder  & 
Co.,  in  the  proposed  purchase,  and  took  him  to 
Trenton,  where  he  made  a  superficial  outside 
examination  of  the  potteries.  From  this  time 
until  the  final  consummation  of  the  purchase, 
on  the  formation  of  the  Trenton  Potteries  Com- 
pany, the  complainant,  the  management  of  the 
plan  of  purchase  seems  to  have  rested  with 
Mr.  Tapscott  (in  whose  name  all  the  options 
and  extensions  were  taken),  Mr.  Bayne,  Mr. 
Davison,  and  Mr.  Morse,  who  was  associated 
with  the  bankers,  A.  M.  Kidder  &  Co.  On 
May  2,  1892,  Mr.  Tapscott  received  from  Oli- 
phant &  Co.  flie  letter  above  referred  to,  agree- 
ing that  If  "the  capitalization  does  not  exceed 
$1,250,000  pref.  8  per  cent  stock,  and  $1,750,- 
000  common  stock,  we  agree  to  accept  $116,000 
payable  in  cash,  and  $103,000  payable  in  com- 
mon stock,  making  a  total  price  of  $219,000," 
including,  however,  "only  $50,000  of  the  guar- 
antied assets  referred  to  in  our  option." 

A  certificate  under  date  of  May  3,  1892,  was 
addressed  to  Mr.  Tapscott  by  Oliphant  &  Co., 
stating  their  net  profits  for  the  preceding  three 
years,  and  valuing  their  real  estate,  plant  and 
appurtenances  at  $200,000,  with  an  offer  that 
several  members  of  their  firm  would,  If  de- 
sired, become  connected  with  "the  new  com- 
pany to  be  formed."  In  this  certificate  there 
is  also  an  extension  of  the  option  to  enable 
Tapscott  "to  make  examinations,  organize  com- 
pany," etc.  Like  certificates  were  obtained 
about  the  same  time  from  the  four  other  own- 
ers. The  same  words  are  used  in  all  of  them, 
except  as  blanks  have  been  filled  by  the  dif- 
ferent parties  with  varying  sums  applicable  to 
each.  Several  are  in  the  same  handwriting, 
and  It  is  quite  plain  that  they  all  came  orig- 
inally from  Mr.  Tapscott,  as  one  of  the  steps 
necessary  to  the  consummation  of  tfle  pur- 
chase of  the  sanitary  potteries.  On  May  10, 
1892,  Oliphant  &  Co.  acknowledged  the  de- 
posit of  $2,900  by  Mr.  Tapscott  and  his  asso- 
ciates with  the  New  York  Guaranty  &  In- 
demnity Company,  to  be  forfeited  to  Oliphant 
&  Co.,  If  the  purchasers  defaulted.  On  May 
20,  1892,  Tapscott  accepted  the  option  for  the 
purchase  of  the  Delaware  Pottery,  and  notified 
the  Oliphants.  On  May  21st,  the  next  day, 
they  acknowledged  notice  of  the  exercise  of  the 
option  and  confirmed  it  The  signatures  to 
this  acknowledgment  were  Oliphant  &  Co.,  and 
all  the  members  of  the  firm  except  James.  On 
May  21,  1892,  an  agreement  for  the  sale  was 
made,  the  opening  paragraph  of  which  is  as 
follows:  "This  agreement  made  and  entered 
into  this  21st  day  of  May,  1892,  between  Oil- 


Digiti 


zed  py  G00gk 


928 


89  ATLANTIC  REPORTER, 


(N.J. 


phant  &  Ca,  owners  of  the  Delaware  Pottery, 
party  of  the  first  part,  and  Frank  L.  Tapscott 
of  the  county  of  Kings,  state  of  New  York, 
party  of  the  second  part,  wltnesseth."  The 
agreement  then  proceeds,  reciting  the  option 
of  January  23,  1801.  and  Ollphant  &  Co.  cove- 
nanted to  sell  and  convey  the  Delaware  Pot- 
tery, its  real  estate,  plant,  good  will,  and  ap- 
purtenances, etc.,  to  Tapscott  or  his  assigns, 
upon  10  days'  notice,  and  to  execute  and  de- 
liver such  papers  as  may  be  necessary  to  com- 
plete the  conveyance,  "and  such  other  papers 
as  may  be  necessary  to  carry  out  the  terms 
and  conditions  of  such  other  agreements  as  we 
have  heretofore  executed."  Tapscott  agreed 
to  pay  the  price,  $259,125.31,  of  which  $103,- 
000  was  to  be  in  "the  common  stock  of  the 
company  to  be  formed  by  the  purchaser  of  said 
property."  This  agreement  was  signed  by 
Tapscott,  and  also  "Ollphant  &  Co.,"  and  by 
all  the  members  of  the  firm  except  James.  By 
a  separate  memorandum,  dated  May  23,  1S92, 
also  under  seal,  and  signed  by  James,  he 
agrees  "to  all  the  terms  and  conditions  men- 
tioned and  set  forth  in  the  agreements  signed 
by  the  other  owners  of  said  pottery."  Cor- 
responding agreements,  with  slight  and  unim- 
portant variances,  were  taken  by  Tapscott 
from  the  owners  of  the  four  other  sanitary  pot- 
teries, and  he  thus  obtained  the  control  of  the 
purchase  of  the  whole  five,  and  power  to  direct 
their  conveyance  to  whom  he  would,  some 
upon  two  and  others  upon  ten  days'  notice  to 
be  given  by  him.  Having  the  purchase  thus 
secured,  they  were  ready  to  organize  the  pur- 
chasing company,  and  put  its  stock  on  the  mar- 
ket 

Before  the  final  option  of  May  23,  1802,  was 
given,  Messrs.  Bayne  and  Tapscott  had  prac- 
tically concluded  their  negotiations  with  the 
bankers,  A.  M.  Kidder  &  Co.,  to  finance  the 
venture.  On  May  25,  1802,  a  prospectus  was 
Issued  Inviting  the  purchase  of  the  stock  of  the 
new  company  by  the  public.  This  prospectus 
was  "got  up"  by  the  bankers,  was  perhaps 
shown  to  the  vendors,  and  was  circulated  gen- 
erally wherever  it  was  thought  purchases  of 
the  new  stock  could  be  Induced.  It  stated 
that  "these  five  companies  manufacture  and 
sell  about  75  per  cent,  of  the  entire  output  oT 
the  famous  sanitary  plumbing  ware  made  m 
this  country.  *  *  *  They  are  of  absolute 
necessity  to  the  community,  and  are  in  con- 
stantly Increasing  demand.  •  *  •  Those 
who  retire  (referring  to  the  vendors)  do  so  un- 
der contract  not  to  engage,  directly  or  indirect- 
ly, in  any  competing  business." 

The  Trenton  Potteries  Company,  the  com- 
plainant in  this  suit,  was,  by  a  certificate  dated 
the  27th  day  of  May,  1892,  and  filed  in  the 
secretary  of  state's  office  on  the  28th  of  that 
month,  incorporated  under  the  general  corpo- 
ration act  of  this  state.  Itsvcapital  stock  was 
fixed  to  be  Issued,  $1,250,000  of  preferred 
stock,  and  $1,750,000  of  common  stock.  Its 
objects  were  stated  to  be  "to  manufactdre, 
buy,  sell,  and  trade  in  pottery  and  earthen- 
ware and  other  like  products,  and  in  all  ma- 


terials commonly  or  conveniently  used,  manu- 
factured, bought,  and  sold  In  connection  there- 
with, or  necessary  or  convenient  in  and  about 
the  transaction  of  the  said  business."  The 
final  conveyances,  under  the  agreements  of 
sale,  were  dated  July  6,  1892.  Those  convey- 
ing the  Delaware  Pottery  and  plant  were  exe- 
cuted in  several  different  instruments,  all  of 
the  above  date,  but  none  of  them  were  signed 
by  James  V.  Ollphant  It  Is  undisputed  that 
the  full  consideration  agreed  to  be  paid  has 
been  received  by  the  owners  of  the  Delaware 
Pottery. 

One  of  the  conveyances  transfers  to  Tapscott 
all  the  plant,  machinery,  and  appurtenances 
of  the  Delaware  Pottery  in  Trenton,  N.  J.,  to- 
gether with  all  the  good  will,  etc.,  tools,  im- 
plements, etc.  This  purports  to  be  made  by 
the  several  members  of  the  firm  "doing  busi- 
ness under  the  firm  name  of  Ollphant  &  Co.," 
but  is  signed  "Ollphant  &  Co.,  Richard  O.  Oll- 
phant, Hughes  Ollphant,  and  S.  D.  Ollphant" 
This  instrument  contains  a  joint  covenant  "to 
warrant  and  defend  the  Bale  of  the  said  prop- 
erty hereby  sold"  against  all  persons.  Anoth- 
er, of  the  same  date,  purporting  to  be  made  by 
"we,  the  undersigned,"  conveys  to  Tapscott  "all 
recipes  and  formulae  for  the  bodies  of  the  ware 
that  is  now  being  produced  at  said  pottery," 
etc.;  also  glazes,  colors,  and  mixtures,  etc.; 
with  an  agreement  that  Tapscott  shall  have 
the  exclusive  use  of  the  same,  and  that  their 
verity  shall  be  established  by  an  affidavit  of 
the  undersigned,  and  that  Tapscott  may  retain 
$10,000  of  the  Ollphant  stock  until  a  test  can 
be  made  of  the  genuineness  of  the  recipes  and 
formula?.  This  is  signed  "Ollphant  &  Co.," 
and  by  all  the  members  of  the  partnership 
except  James.  By  a  deed  dated  July  6,  1892, 
Richard  C,  Hughes,  Henry  D.,  and  Samuel 
D.  Ollphant,  who  held  the  title  to  the  real  es- 
tate on  which  the  Delaware  Pottery  was  lo- 
cated, joined  with  their  wives  in  conveying  it 
to  William  S.  Hancock,  for  the  benefit  of  the 
complainant  the  Trenton  Potteries  Company; 
and  Hancock,  by  a  deed  of  the  same  date,  im- 
mediately conveyed  the  premises  to  the  com- 
plainant 

In  addition  to  the  above-recited  convey- 
ances, another  was  made  which  contains  the 
covenant  of  restraint  which  is  the  subject  of 
contention  in  this  cause.  It  is  In  these  words: 
'This  agreement  made  and  entered  Into  thi? 
sixth  day  of  July,  1892,  between  Richard  C. 
Ollphant  Hughes  Ollphant  S.  D.  Ollphant, 
Henry  D.  Ollphant  Robert  N.  Ollphant  S.  M. 
Ollphant  and  James  V.  Ollphant  doing  busi- 
ness under  the  firm  name  of  Ollphant  &  Co., 
of  Trenton,  New  Jersey,  parties  of  the  first 
part  and  Frank  L.  Tapscott  of  the  county  of 
Kings,  state  of  New  York,  party  of  the  second 
part  Whereas,  the  parties  of  the  first  part 
heretofore  contracted  to  Bell  their  certain  pot- 
tery, located  in  the  city  of  Trenton,  New  Jer- 
sey, to  the  party  of  the  second  part  and  in 
consideration  of  said  purchase  by  said  party 
of  the  second  part  did  agree  with  said  party 
of  the  second  part  and  his  assigns,  as  here- 
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after  In  this  agreement  set  forth;  and  where- 
as, the  party  of  the  second  part  has  convey- 
ed the  said  pottery  or  caused  the  same  to  be 
conveyed  to  the  Trenton  Potteries  Company: 
Now,  therefore,  In  consideration  of  the  prem- 
ises, the  said  parties  of  the  first  part  do  here- 
by jointly  and  severally  agree  that  they  will 
not,  nor  will  either  of  them,  directly  or  indi- 
rectly, engage  In  the  business  of  the  manu- 
facture of  pottery  ware,  except  in  the  capacity 
of  agent  or  employe  of  the  Trenton  Potteries 
Company,  or  as  its  assigns,  within  any  state 
in  the  United  States  of  America,  or  within  the 
District  of  Columbia,  except  in  the  state  of 
Nevada  and  the  territory  of  Arizona,  for  a 
period  of  fifty  years  from  this  date,  and  that 
this  contract  shall  Inure  to  the  benefit  of  and 
may  be  enforced  by  the  said  Trenton  Potteries 
Company,  its  successors  or  assigns.  And  the 
said  Richard  C.  Oliphant  one  of  the  parties  of 
the  first  part,  does  hereby  further  covenant 
and  agree  that  he  will,  If  desired  by  the  Tren- 
ton Potteries  Company,  and  so  long  a  time  as 
said  company  shall  so  desire,  not  exceeding 
five  years,  remain  as  manager  of  said  pottery 
at  a  salary  of  three  thousand  dollars  for  the 
first  year,  and  thereafter  at  such  a  salary  as 
may  be  fixed  by  the  board  of  directors.  In 
witness  whereof  the  said  parties  of  the  first 
part  have  hereunto  set  their  hands  and  seals 
the  day  and  the  year  first  above  written.  S. 
D.  Oliphant  [Seal.]  Richard  a  Oliphant 
[Seal.]  Hughes  D.  Oliphant.  [Seal.]  Henry 
D.  Oliphant.  [Seal.]  S.  M.  Oliphant  [Seal.] 
Robert  N.  Oliphant.  [Seal.]  In  presence  of 
(as  to  S.  D.  Oliphant,  Richard  0.  Oliphant  and 
Hughes  Oliphant)  Lewis  Cass  Ledyard.  Wit- 
ness as  to  Henry  D.  Oliphant,  Charles  S.  Chev- 
rier.  Witness  as  to  8.  M.  Oliphant  Josiah 
Hollies.  Witness  as  to  Robert  N.  Oliphant 
A.  R.  Chambers."  It  will  be  noticed  that 
James  V.  Oliphant  did  not  sign  this  Instru- 
ment 

By  another  conveyance  of  the  same  date, 
July  6,  1892,  Mr.  Tapscott  conveyed  all  the 
plant  machinery,  and  appurtenances  of  the 
Delaware  Pottery,  Its  good  will  and  equip- 
ments, which  had  been  conveyed  to  him,  to 
the  complainant,  the  Trenton  Potteries  Com- 
pany. On  the  organization  of  the  complain- 
ant company,  the  defendants  Richard  0., 
Hughes,  Robert  N.,  Sidney  M.,  and  James  V. 
Oliphant  entered  into  its  employment  in 
various  capacities,  and  continued  in  its  em- 
ploy until  the  latter  part  of  August  or  the 
first  part  of  September,  1893,  when  they  quit 
the  service  of  the  complainant  In  the  lat- 
ter part  of  September,  1893,  John  C.  Oli- 
phant and  Samuel  D.  Oliphant  Jr.,  sons  of 
the  defendant  Samuel  D.  Oliphant  and 
brothers  of  the  other  defendants,  and  one 
Patrick  Moohan,  organized  a  pottery  com- 
pany, under  the  general  corporation  act  of 
this  state,  called  the  "Bellmark  Pottery  Com- 
pany." The  certificate  of  incorporation  was 
filed  in  the  secretary  of  state's  office  on  Oc- 
tober 9,  1893,  and  declared  that  the  objects 
for  which  the  company  was  formed  were  to 
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"manufacture  and  sell  all  kinds  of  novelties, 
specialties,  and  staple  ware,  or  other  goods, 
merchandise,  or. products  made  of  earthen- 
ware, •  wood,  or  metal,  or  any  combinations 
thereof."  Mr.  John  C.  Oliphant  was  chosen 
president  of  the  new  company,  and  Mr. 
Alexander  C.  Oliphant  another  brother, 
secretary  and  treasurer.  These  persons  had 
not  been  members  of  the  firm  of  Oliphant 
&  Co.,  nor  were  they  parties  to  the  cove- 
nants under  consideration.  The  defendants 
Samuel  D.  Oliphant  Hughes  Oliphant  Sid- 
ney M.  Oliphant,  r.nd  Robert  N.  Oliphant  all 
became  stockholders  in  the  new  company. 
Hughes,  Sidney  M»,  Robert  N.,  and  James 
V.  Oliphant  took  active  employment  in  the 
Bellmark  Company's  business  in  various  ca- 
pacities. Mr.  Robert  N.  Oliphant  testifies 
that  the  production  of  the  Bellmark  Pottery 
is  earthenware,  pottery  ware,  and  sanitary 
ware,  of  the  same  shapes,  to  some  extent 
as  were  made  at  the  Delaware  Pottery,  and 
that  sales  of  these  products  were  made  to 
some  of  the  same  people  to  whom  they  used 
to  sell  when  they  were  running  the  Dela- 
ware Pottery  Company.  Mr.  Alexander  C. 
Oliphant,  speaking  of  the  business  of  the 
Bellmark  Pottery,  also  testifies  that  "all  of 
the  stockholders  were  in  active  participation 
in  the  management  of  the  firm."  Its  fac- 
tory, when  visited,  showed  that  it  was  en- 
gaged in  the  production  of  sanitary  ware  in 
quantities;  and,  personally  and  by  letter, 
trade  was  solicited  for  the  sale  of  sanitary 
ware  and  druggists'  supplies  from  persons 
who  had  been  customers  of  Oliphant  &  Co. 
when  they  were  manufacturing  like  articles 
at  the  Delaware  Pottery,  before  they  sold 
it  to  the  complainant 

James  Buchanan,  William  M.  Lanning, 
Garrett  D.  W.  Vroom,  and  Lewis  Cass  Led- 
yard, for  complainant  Lowthorp  &  Oli- 
phant, R.  V.  Lindabury,  and  Joseph  H. 
Choate,  for  defendants. 

GREY,  V.  C.  (after  stating  the  facts).  Be- 
fore entering  upon  the  consideration  of  the 
construction  of  the  covenants  in  dispute,  I 
will  review  the  evidence  upon  the  issue 
raised  by  the  denial  of  James  V.  Oliphant 
that  he  made  them.  The  first  agreement 
not  to  engage  In  the  manufacture  of  pottery 
ware  was  that  contained  in  the  option  given 
by  Oliphant  &  Co.  to  Mr.  Tapscott  dated 
January  23,  1891.  This  Instrument  Is  in 
the  form  of  a  letter,  opening:  "Dear  Sir: 
We,  the  undersigned,  do  business  under  the 
firm  name  of  Oliphant  &  Company,  and 
own  and  control  the  Delaware  Pottery,"  etc. 
The  letter  proceeds  with  an  offer  to  sell  the 
Delaware  Pottery,  and  Its  good  will,  equip- 
ments, etc.,  giving  Mr.  Tapscott  an  option  to 
buy  within  90  days  from  date,  and  then  fol- 
lows this  clause:  "We  also  agree  that  we 
will  not,  directly  or  indirectly,  engage  in  the 
business  of  the  manufacture  of  pottery  ware, 
except  In  the  capacity  of  your  agent  or  em- 
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ployfi,  or  as  your  assigns,  within  any  state 
of  the  United  States  of  America,  or  within 
the  District  of  Columbia,  except  in  the  state 
of  Nevada  and  the  territory  of  Arizona,  for 
a  period  of  fifty  years  from  this  date."  The 
letter  is  signed  "Oliphant  &  Co."  At  the 
time  this  letter  was  written  James  V.  Oli- 
phant was  not  a  member  of  the  firm  of  Oli- 
phant &  Co.  He  is  not  shown  to  have  taken 
any  personal  part  in  the  giving  of  this  op- 
tion. It  seems  clear  that  when  it  was  given 
he  was  no  party  to  it.  The  exercise  of  the 
option  was  delayed  for  more  than  a  year. 
Meanwhile,  in  January.  1802,  James  bad 
become  a  member  of  the  firm.  Afterwards, 
on  February  1,  1892,  James  Joined  with  his 
fellow  members  of  the  firm  In  a  letter  to  Mr. 
Tapscott,  extending  the  option,  and  declar- 
ing "this  extension  to  be  attached  to  and 
become,  a  part  of  the  original  option."  The 
effect  of  this  extension  was  a  recognition 
and  ratification  of  the  original  option  by 
James,  as  binding  upon  him.  On  May  23, 
1892,  James  executed  a  separate  paper  un- 
der seal,  reciting  notice  of  Tapscott's  exer- 
cise of  the  option  and  purchase  of  the  Dela- 
ware Pottery,  of  which  he  (James)  was  a 
part  owner,  and  declaring:  "I  hereby  agree 
to  all  the  terms  and  conditions  mentioned 
and  set  forth  in  the  agreements  signed  by 
the  other  owners  of  the  said  pottery." 

The  above  named  were  the  only  instru- 
ments connected  with  these  transactions 
which  James  V.  Oliphant  Is  shown  to  have 
executed.  By  their  terms  James  assented 
to  the  sale,  and  agreed  to  be  bound  by  the 
terms  and  conditions  of  the  agreements 
which  had  been  signed  by  the  other  owners. 
I  do  not  understand  that  any  of  these  papers 
signed  by  James  conferred  any  authority 
upon  the  other  members  of  the  firm  to  bind 
him  to  any  new  agreements  differing  from 
the  original  option,  In  the  terms  proffered. 
The  language  used  is  that  of  ratification 
and  approval  of  what  had  been  done,  and 
not  of  undertaking  to  be  bound  by  any  dif- 
ferent contract  which  the  other  owners 
might  make  In  the  future. 

The  instruments  noted  being  the  only  ones 
which  obligated  James,  and  binding  him 
only  as  to  agreements  which  on  or  before 
May  23,  1892,  the  other  owners  of  Delaware 
Pottery  had  signed,  what  had  the  others  of 
the  firm  done  at  or  prior  to  May  23,  1892,  to 
bind  themselves  not  to  engage  in  the  manu- 
facture of  pottery,  etc.?  The  only  agreement 
on  this  subject  was  the  clause  in  the  orig- 
inal option  of  January  23,  1891,  above  re- 
cited. This  was  a  promise  of  Oliphant  & 
Co.  that  they  (Oliphant  &  Co.)  would  not  en- 
gage in  the  manufacture  of  pottery  ware, 
and  related  to  a  sale  of  the  firm  property, 
to  protect  which 'the  agreement  was  made. 
It  was  In  form  a  joint  agreement  by  the 
firm,  containing  no  words  of  severalty,  and 
was  signed  by  the  firm  name.  Where  two 
or  more  persons  make  a  contract,  if  there  be 
no  express  words  of  severance  the  general 


presumption  of  the  law  Is  that  the  contract 
Is  joint.  Alpaugh  v.  Wood,  53  N.  J.  Law, 
644,  23  Atl.  261.  In  the  agreement  of  Janu- 
ary 23,  1891,  there  are  no  words  of  sever- 
ance whatever.  I  think  it  must  be  taken  to 
have  been  an  agreement  that  the  firm,  as 
such,  would  not  engage  in  the  manufacture, 
etc.  This  was  the  only  covenant  not  to  en- 
gage In  business,  etc,  which  James  ever 
accepted  and  ratified. 

There  is  no  pretense,  either  In  the  pleadings 
or  proofs,  that  the  partnership  of  Oliphant  & 
Co.,  acting  as  a  firm,  has  ever  engaged  In  the 
manufacture  of  pottery  ware  in  breach  of 
its  agreement  in  the  original  option.  Any 
grounds  upon  which  James  can  be  Individual- 
ly bound  not  to  so  engage,  etc.,  must  be 
based  upon  the  subsequent  agreement  and 
covenant  of  July  6,  1892.  This  was  a  new 
agreement  under  seal,  purporting  to  be  made 
between  Richard  C,  Hughes,  Samuel  D., 
Henry  D.,  Robert  N.,  Sidney  M.,  and  James 
V.  Oliphant,  "doing  business  under  the  firm 
name  of  Oliphant  &  Co.,  of  Trenton,  N.  J.," 
and  Mr.  Tapscott.  This  agreement  contains 
this  clause:  "Now,  therefore,  In  consideration 
of  the  premises,  the  said  parties  of  the  first 
part  do  hereby  jointly  and  severally  agree 
that  they  will  not,  nor  will  either  of  them, 
directly  or  indirectly,  engage  In  the  business 
of  the  manufacture  of  pottery  ware,  except 
In  the  capacity  of  agent  or  employe1  of  the 
Trenton  Potteries  Company,  or  as  Its  as- 
signs, within  any  state  In  the  United  States 
of  America,  or  in  the  District  of  Columbia, 
except  in  the  state  of  Nevada  and  the  terri- 
tory of  Arizona,  for  a  period  of  fifty  years 
from  this  date,  and  that  this  contract  shall 
inure  to  the  benefit  of,  and  may  be  enforced 
by,  the  said  Trenton  Potteries  Company,  its 
successors  or  assigns."  Although  in  its 
statement  of  parties  James  V.  Oliphant  Is 
named  as  a  party  to  this  covenant,  he  did  not 
In  fact  sign  it.  The  signatures  are  the  In- 
dividual signature^  of  the  other  members  of 
the  firm,  and  not  even  the  firm  name  of  "Oli- 
phant &  Co."  is  signed.  James  did  not  sign 
it  himself,  nor  did  any  one  assume  to  sign 
it  for  him,  in  bis  name.  Nor  does  it  any- 
where appear  that  James  has  bound  himself 
by  its  terms.  This  new  covenant  of  re- 
straint is  far  wider  in  its  operation  upon  the 
individuals  bound  by  it  than  the  clause  of 
restraint  contained  in  the  original  option. 
This  purports  to  restrain  the  parties,  jointly 
and  severally,  from  engaging  In  the  manu- 
facture of  pottery.  It  binds  them  all  when 
associated  together,  and  It  binds  each  when 
acting  in  his  individual  capacity.  The  for- 
mer one  restrained  only  the  firm  from  en- 
gaging as  a  partnership  in  the  manufacture 
of  pottery  ware.  This  restrains  each  sev- 
eral member  from  separately  personally  so 
engaging.  In  my  judgment.  It  has  not  been 
shown  that  there  has  been  any  breach  of 
the  agreement  of  restraint  contained  in  the 
option  of  January  23,  1891,  which  was  as- 
sented to  by  James  V.  Oliphant    As  to  this 
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later  covenant  of  July  6,  1892,  I  think  it  is 
in  no  way  binding  upon  him,  as  he  neither 
executed  it,  authorized  it,  nor  assented  to  it, 
and  his  separate  memorandum  of  May  23, 
1892,  whereby  he  agreed  to  all  the  terms  and 
conditions  mentioned  in  the  agreements  sign- 
ed by  the  others,  must  be  related  to  such 
agreements  as  had  been  made  by  the  others 
prior  to  that  date,  and  cannot  be  construed 
to  bind  James  to  an  agreement  of  an  essen- 
tially different  character,  made  weeks  after 
that  date,  which  he  did  not  execute  or  au- 
thorize, and  which  he  has  not  ratified. 

As  to  the  claim  that  the  defendants  broke 
their  covenant  not  to  use  the  recipes  and 
formula?  they  sold  to  the  complainant,  the 
evidence  seems  to  be  quite  insufficient  to  sup- 
port the  relief  asked.  The  proof  is  that  the 
Bellmark  Pottery  purchased  its  recipes  from 
Mr.  Moohan,  one  of  its  Incorporators. 

Another  preliminary  question  which  may 
be  disposed  of  is  raised  by  the  contention  of 
the  defendants  that,  even  admitting  the  va- 
lidity of  the  covenant  of  July  6,  1892,  they 
deny  that  the  defendant  Richard  C.  or  Hen- 
ry D.  Oliphant  has  engaged  in  the  business 
of  the  manufacture  of  pottery  ware  In  any 
capacity  whatever.  This  denial  puts  upon 
the  complainant  the  burden  of  proving  that 
these  defendants  did  engage  in  that  business 
in  breach  of  the  covenant  There  is  no  evi- 
dence In  the  case  which  goes  to  show  that 
either  of  these  defendants  has,  since  the 
making  of  the  covenant  of  July  6,  1892,  en- 
gaged in  the  business  of  the  manufacture  of 
pottery  ware.  The  only  allegation  in  the  bill 
of  any  breach  of  the  covenant  is  that  the  de- 
fendants broke  it  by  originating  the  Bell- 
mark  Pottery,  and  through  this  means  en- 
gaging in  the  business  of  manufacturing  pot- 
tery ware.  Richard  O.  Oliphant  in  his  tes- 
timony denies  any  connection  whatever  with 
the  Bellmark  Pottery.  There  Is  no  showing 
that  since  July  6, 1892,  the  defendant  Henry 
D.  Oliphant  has  had  any  connection  with 
that  undertaking.  ' 

I  think. there  is  an  entire  failure  to  show 
any  engagement  by  either  Richard  O.  or 
Henry  D.  Oliphant  in  the  manufacture  of 
pottery  ware  since  July  6,  1892. 

The  defendants  also  deny  that  Samuel  D. 
Oliphant  had  any  connection  with  the  pot- 
tery business,  save  as  the  owner  of  stock  in 
the  Bellmark  Pottery,  and  as  a  landlord  de- 
mising to  that  company  the  lands  whereon  it 
conducts  its  business.  On  the  other  hand, 
the  complainant  contends  that  Samuel  D. 
Oliphant  and  the  other  covenantors  present- 
ed John  0.  and  S.  D.  Oliphant,  Jr.,  as  the  ap- 
parent incorporators  of  the  Bellmark  Pottery 
Company,  because  they  had  not  made  any 
covenant  not  to  engage  in  the  pottery  busi- 
ness, while  In  fact  the  real  Incorporators 
were  Samuel  D.  Oliphant  and  those  of  his 
sons  who  had  made  the  covenant.  The 
proofs  on  this  point  show  that  the  Bellmark 
Pottery  was  Incorporated  in  September  and 
October,  1893,  by  Samuel  D.  Oliphant,  Jr., 


John  C.  Oliphant,  and  P.  H.  Moohan.  Mr. 
John  C.  Oliphant,  who  was  the  holder  of 
four  shares  of  Bellmark  (which  were  not 
paid  for),  was  made  president.  The  interest 
of  Mr.  S.  D.  Oliphant,  Jr.,  is  not  shown. 
The  testimony  of  Mr.  Robert  N.  Oliphant 
shows  that,  by  the  original  contract  for  the 
creation  of  the  Bellmark  Pottery  Company, 
S.  D.  Oliphant,  Robert  N.  Oliphant,  Sidney 
M.  Oliphant,  Hughes  Oliphant,  and  P.  H. 
Moohan  each  agreed  to  take  a  one-fifth  share. 
Mr.  A.  C  Oliphant,  who  had  come  to  be 
owner  of  one  share,  to  be  paid  for  in  serv- 
ices, became  secretary  and  treasurer.  Both 
of  the  officers  of  the  new  company  were  sons 
of  Samuel  D.  Oliphant,  and  brothers  of  the 
other  defendants  who  Invested  their  money, 
but  neither  of  these  officers  had  made  the 
covenant  of  July  6,  1892,  not  to  engage  in 
the  pottery  business.  Mr.  Robert  -  N.  Oli- 
phant testifies  that  Mr.  John  C.  Oliphant 
lived  in  Ohio,  and  had  not  been  in  Trenton 
between  June  19,  1895,  and  the  previous 
fall,  and  that  he  gave  no  attention  whatever 
to  the  business.  Robert  further  testifies 
that,  though  Alexander's  single  share  of 
stock  (which  was  of  the  par  value  of  $100, 
as  appears  by  the  certificate  of  incorpora- 
tion) was  to  be  paid  for  by  services,  he  had 
not  fully  paid  for  it  at  the  time  of  taking 
the  testimony,  June,  1895.  Until  June  15, 
1895,  long  after  the  bill  in  this  cause  was 
filed  attacking  the  bona  fides  of  the  Bell- 
mark Company,  Mr.  A.  C.  Oliphant  testifies 
there  had  been  no  board  of  directors  of  that 
company.  The  land  on  which  the  Bellmark 
Pottery  was  located  was  owned  by  Samuel 
D.,  Hughes,  and  Sidney  M.  Oliphant  by  an 
unrecorded  deed.  There  was  no  lease  by 
them  to  the  Bellmark  Pottery  Company,  but 
they  received  a  rental  of  8  per  cent  on  the 
stock  of  the  company,  paid  in  quarterly 
sums,  of  -$1,000  each. 

It  would  naturally  be  difficult  to  under- 
stand how,  without  a  board  of  directors, 
the  affairs  of  a  corporation  could  be  carried 
on,  which  was  incorporated  in  October,  1893, 
and  immediately  engaged  In  active  business, 
and  continued  it  until  June  19,  1895,  when 
the  witness  testified  as  to  this  extraordinary 
condition  of  affairs.  But  Mr.  A.  O.  Oliphant, 
the  secretary  and  treasurer  of  the  company, 
explains  this  by  testifying  that  "all  of  the 
stockholders  were  in  the  active  participation 
in  the  management  of  the  firm;  in  any  form- 
al matters  the  officers  met  for  that"  It  Is 
quite  apparent  from  the  testimony  of  the 
Ollphants  that  Mr.  S.  D.  Oliphant  was  one 
of  those  who  actively  engaged  In  the  man- 
agement of  the  new  concern,  as  one  of  these 
stockholders.  He  himself,  though  sworn  a? 
a  witness,  does  not  deny  the  statement  of  his 
son  Robert  that  he  was  one  of  the  originators 
of  this  new  pottery  company,  which  has 
come  into  direct  competition  with  the  pur- 
chaser of  the  Delaware  Pottery,  nor  that  he 
took  an  original  one-fifth  share  In  its  stock, 
nor  the  statement  of  his  other  son,   A.  C. 
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OHphant,  that  all  the  stockholders  actively 
participated  in  the  management  of  the  new 
pottery  business.  The  answer  admits  that 
he  was  a  stockholder  in  the  Bellmark.  It  Is 
significant,  I  think,  that  when  Mr.  A.  C.  OH- 
phant was  questioned  as  to  its  affairs  as  a 
"company,"  he  In  his  answer  uninvltedly 
designated  It  as  a  "firm." 

If  the  sole  connection  of  the  defendant  S. 
D.  OHphant  with  the  business  of  the  Bellmark 
Pottery  were  simply  that  of  a  holder  of  its 
capital  stock  and  a  lessor  of  the  land  it  occu- 
pies, it  might  be  questioned  whether  these 
acts  were  in  themselves  an  engaging  in  the 
business  of  manufacturing  pottery  ware,  for 
a  man  might  lease  land  to  a  corporation,  or  pur- 
chase and  hold  its  stock,  without  so  engaging 
in  the  actual  conduct  of  its  affairs  that  the 
company  would  receive  the  benefit  of  his  pre- 
vious experience  in  the  business  in  which  it  is 
engaged,  or  of  his  acquaintance  with  the  trade 
vq  the  goods  produced;  but,  however  this  might 
be,  should  it  appear  that  the  covenantor  was 
merely  a  lessor  and  stockholder,  the  above 
summary  of  the  evidence  on  this  point  indi- 
cates that  Mr.  Samuel  D.  Oliphant  was  much 
more  than  a  mere  stockholder  and  lessor.  He 
appears  to  have  been  one  of  those  who  orig- 
inally arranged  for  the  starting  of  the  new 
Bellmark  Pottery,  and  who,  after  it  had  be- 
gun business,  had  for  several  years  partici- 
pated in  the  active  conduct  of  its  affairs.  I 
think  he  cannot  be  classed  with  Richard  G. 
and  Henry  D.  OHphant,  who  had  no  connection 
with  the  Bellmark  Pottery,  but  should  stand 
with  Hughes,  Robert  N.,  and  Sidney  M.  OH- 
phant as  actively  engaged  in  the  management 
of  its  affairs,  and  with  them  should  be  held  to 
respond  to  the  covenant  of  July  6,  1892,  if  it 
be  found  to  be  valid,  and  that  their  acts  in  the 
origination  and  conduct  of  the  Bellmark  Pot- 
tery Company  were  In  breach  of  it 

Having  ascertained  which  of  the  defendants 
were  covenantors,  and  which  have  done  the 
acts  which  are  alleged  to  be  In  breach  of  the 
covenant,  the  next  question  arises,  were  the 
acts  of  these  defendants  a  breach  of  that  cove- 
nant? Hughes,  Robert  N.,  and  Sidney  M. 
Oliphant  admit  by  their  answer  that  they  are 
devoting  their  time  and  energies  to  the  per- 
formance of  their  duties  as  employes  of  the 
Bellmark  Pottery  Company;  and  the  proof 
seems  to  me  to  be  quite  clear  that  the  Bell- 
mark Pottery  Company,  which  these  defend- 
ants are  conducting,  is  engaged  In  producing 
pottery  ware  of  substantially  the  same  char- 
acter as  that  manufactured  at  the  Delaware 
Pottery  before  they  sold  it  to  the  complainant. 
They  are  shown  by  the  testimony  of  Mr.  Rob- 
ert N.  Oliphant  to  be  engaged  in  making  pot- 
tery ware  and  sanitary  ware  of  the  same 
shapes  as  were  made  at  the  Delaware  Pottery, 
and  that  they  were  selling  these  wares  to  some 
of  the  same  people  to  whom  they  used  to  sell 
when  running  the  Delaware  Pottery.  Other 
witnesses  testify  that  the  Bellmark  Pottery 
Company  Is  producing  sanitary  pottery  ware, 
and  also  druggists'  ware,  and  correspondence 


Is  produced  which  shows  solicitations  by  the 
Bellmark  Company,  addressed  to  customers 
who  formerly  bought  such  products  from  the 
Delaware  Pottery,  to  buy  from  the  Bellmark. 

It  must  be  noticed  that  the  complainant  does 
not  in  its  bill  allege  these  solicitations  by  the 
defendants  of  their  old  customers,  who  had 
traded  with  them  when  they  owned  the  Dela- 
ware Pottery,  to  be  Inequitable  acts,  which 
have  a  tendency  to  injure  or  destroy  the  good 
will  of  the  Delaware  Pottery,  which  the  com- 
plainant bought  and  paid  for;  nor  does  the 
complainant  seek  to  restrain  such  acts  of  In- 
terference with  the  good  will  of  that  business. 
The  complainant  comes  into  court  with  the  de- 
fendants' covenant  not  to  engage  in  the  busi- 
ness of  manufacturing  pottery  ware,  and  asks 
the  court  to  prohibit  them  from  carrying  on 
that  business;  in  short,  to  compel  the  per- 
formance of  that  covenant  The  facts  show- 
ing interference  with  the  good  will  are  set  up 
simply  as  evidences  of  the  breach  of  the  cove- 
nant, and  the  relief  asked  is  that  the  defend- 
ants may  be  restrained  from  further  breach; 
that  is,  from  engaging  directly  or  indirectly  in 
the  pottery  business.  The  complainant  stands 
solely  on  the  covenant,  and  for  its  enforcement, 
and  not  on  its  equity  to  have  the  thing  which 
It  had  bought  protected  from  the  acts  of  the 
vendors  In  striving  to  recover  It  This  differen- 
tiates the  case  in  hand  from  Althen  v.  Yree- 
land  (N.  J.  Ch.)  86  AU.  479,  where  the  bill 
was  filed,  not  only  to  enforce  an  express  cove- 
nant which  was  held  to  be  illegal  because  in 
restraint  of  trade,  but  also  on  the  general  equi- 
ty of  the  complainant  to  have  the  thing  which 
he  had  bought  protected  from  the  efforts  of 
the  vendors  to  get  it  back  again.  These  acts 
of  the  defendants  in  making  the  same  goods, 
and  selling  them  to  their  old  customers,  ap- 
pear to  put  the  defendants  Samuel  D.  Oliphant 
Hughes  Oliphant,  Robert  N.  Oliphant,  and 
Sidney  M.  OHphant  in  direct  competition  for 
business,  in  the  manufacture  of  pottery  ware, 
with  the  complainant,  the  vendee  of  the  Dela- 
ware Pottery.  This  manufacture  and  sales 
by  the  defendants  are  under  the  name  of  the 
"Bellmark  Pottery."  The  defendants'  cove- 
nant Is  that  "they  will  not,  nor  will  either  of 
them,  directly  or  Indirectly,  engage  in  the 
business  of  the  manufacture  of  pottery  ware, 
except,"  etc.  I  do  not  think  it  matters  In 
what  capacity  the  parties,  covenantors,  -  en- 
gage in  the  business,  whether  as  principals,  In- 
dividually, or  as  members  of  a  partnership,  or 
under  employment  of  individuals  or  of  a  com- 
pany, or  as  managers  and  active  conductors 
of  the  business  of  making  pottery  ware  by  a 
corporation.  Any  and  aU  of  these  undertakings 
must  be  held  to  be  an  "engaging  in  the  busi- 
ness," etc.,  and  must  necessarily  result  in  a 
breach  of  the  covenant  of  July  6,  1802,  if  that 
covenant  be  held  valid. 

The  question  remains  to  be  considered,  was 
the  covenant  of  July  6,  1892,  such  a  covenant 
as  the  courts  may  be  asked  to  enforce,  or  was 
it,  when  made,  one  of  that  class  which  is  so 
far  in  restraint  of  trade  that  the  courts  for 
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that  reason  should  refuse  to  enforce  It?  In 
the  very  earliest  cases  on  this  subject  which 
have  been  considered  by  the  courts  all  con- 
tracts which  were  In  any  degree  In  restraint  of 
the  conduct  of  trade  were  held  to  be  void.  The 
principle  upon  which  these  cases  were  decided 
was  based  upon  the  obvious  truth  that  It  Is 
against  the  Interests  of  the  public  that  a  man 
should  be  permitted  to  bargain  away  his  right 
to  earn  his  living,  and  thereby  possibly  become 
a  public  charge,  and  might  also  deprive  the 
community  of  the  benefit  which  It  should  de- 
rive from  the  exercise  of  his  energy  and  skill 
in  the  prosecution  of  his  business.  Cove- 
nants by  which  the  covenantor  bound  himself 
not  to  engage  In  any  business,  at  any  time, 
in  any  place,  if  any  such  were  ever  made, 
would  undoubtedly  always  have  been  void,  as 
in  general  restraint  of  trade,  whenever  sought 
to  be  enforced.  The  question  Is  almost  al- 
ways presented  of  a  covenant  seeking  to  re- 
strain the  covenantor  from  engaging  In  some 
particular  business,  In  which  the  covenantee  Is 
Interested,  or  which  is  sold  to  him,  leaving  the 
former  at  liberty  to  pursue  any  other  business 
without  restraint.  In  some  of  the  very  early 
cases,  in  which  the  validity  of  such  contracts 
was  passed  upon,  these  considerations  of  pub- 
lic policy  influenced  and  controlled  the  courts 
to  such  an  extent  that  covenants  in  restraint 
of  trade,  even  If  strictly  limited  as  to  the  space 
within  which  the  covenantor  was  excluded 
from  prosecuting  his  business,  were  held  to  be 
invalid. 

The  case  of  Mltchel  v.  Reynolds  (1711)  1 
P.  Wms.  181,  arose  on  an  assignment  of  the 
lease  of  a  bake  house,  and  a  covenant  not  to 
engage  In  the  business  of  a  baker  during  the 
term  of  the  lease,  within  a  named  limited  dis- 
trict. The  covenant  was  undoubtedly  In  re- 
straint of  trade,  but  the  exclusion  was  only 
from  a  definite  and  limited  area.  The  case 
was  several  times  argued  before  the  king's 
bench.  In  the  opinion  of  Parker,  C.  J.  (after- 
wards Iiord  Macclesfield),  all  the  previous  de- 
cisions are  collated,  and  it  was  declared  that 
the  covenant,  being  for  a  valuable  considera- 
tion, and  restraining  only  over  a  limited  space 
and  for  a  limited  time,  was  to  be  held  valid. 
This  case  has  always  been  deemed  to  be  the 
leading  one  In  the  exposition  of  the  doctrine  of 
the  law  on  the  subject  of  contracts  In  restraint 
of  trade,  and  has  never  been  in  terms  over- 
ruled, though  there  is  much  variance  in  the 
application  of  the  doctrine  there  laid  down, 
and  some  modification  of .  its  principles.  In 
these  cases  the  disadvantages  to  the  public 
occasioned  by  contracts  in  restraint  of  trade 
were  looked  at  principally  from  the  point  of 
view  which  considered  the  injury  to  be  ap- 
prehended from  Impediments  which  might  be 
placed  In  the  way  of  a  member  of  society 
pursuing  his  lawful  business,  whereby  he 
might  be  reduced  to  penury,  and  become  a 
public  charge,  and  the  public  at  the  same 
time  loBe  the  benefit  of  his  productive  labor, 
and  contracts  tending  to  lead  to  these  con- 
sequences were  held  to  be  void.    While  all 


business  was  in  a  primitive  condition,  and 
laws  prohibited  the  practice  of  a  trade  with- 
out the  previous  service  of  an  apprenticeship, 
and  a  man  usually  continued  to  follow  dur- 
ing his  whole  life,  in  one  place,  the  calling  to 
which  he  was  trained,  and  Intercommunica- 
tion between  the  different  parts  of  the  coun- 
try was  dilatory  and  difficult,  it  can  well  be 
understood  that  covenants  which  left  the  cov- 
enantor with  no  means  of  earning  his  living, 
a  burden  upon  the  public,  and  which  de- 
prived the  community  of  the  benefits  of  the 
practice  of  his  trade,  should  be  held  to  be 
against  public  policy  and  void.  But  as  trade 
expanded,  and  ease  and  speed  of  travel  led  to 
more  diversified  Industries,  and  to  frequent 
changes  from  one  business  to  another,  it  ap- 
peared to  be  a  great  convenience  that  one 
trader  should  be  able  to  sell  to  another  the 
business  which  he  had  built  up,  and,  in  or- 
der that  he  might  Induce  the  proposed  vendee 
to  buy,  it  was  necessary  that  he  should  be 
able  to  agree  not  to  compete  with  the  pur- 
chaser in  the  prosecution- of  the  same  busi- 
ness which  he  had  sold.  This  freedom  to  sell 
a  business,  and  to  covenant  not  to  Injure  the 
thing  sold  by  competition,  was  found  to  be 
so  advantageous  to  the  public  that  it  became 
a  matter  of  public  policy  that  every  man 
should  be  at  liberty  to  sell  or  exchange  his 
business  in  the  most  advantageous  manner, 
and  to  preclude  himself  from  Interfering  with 
his  vendee  In  the  enjoyment  of  the  thing  sold. 
The  whole  history  of  the  law  of  covenants  in, 
restraint  of  trade  is  involved  in  the  struggle 
for  recognition  and  favor  between  these  two . 
principles,— between  the  old  rule,  that  con- 
tracts restraining  the  Individual  from  the  free 
conduct  of  business  are  disadvantageous  to 
the  public,  and  the  later  one,  that  freedom  to 
dispose  of  a  business,  with  a  covenant  not  to 
compete  with  the  vendee,  is  a  necessity  to  all 
trade,  and  advantageous  to  the  public.  The 
general  rule  touching  contracts  in  restraint  of 
trade  has  been  broadly  stated  thus:  Con- 
tracts in  general  restraint  of  trade — that  Is, 
restraining  a  man  from  pursuing  his  business 
anywhere— are  deemed  to  be  void,  as  against 
public  policy.  Contracts  in  partial  restraint 
of  trade  have  generally  been  those  which  re- 
strained from  the  pursuit  of  a  business  with- 
in a  defined  area  less  than  the  whole  country. 
In  all  cases  where  the  restraint  is  partial  as 
to  its  area  it  may  be  lawful,  and  will  be  en- 
forced if  the  exclusion  is  no  wider  than  is 
reasonably  required  for  the  fair  protection  of 
the  covenantee  in  the  enjoyment  of  the  busi- 
ness to  which  the  covenant  relates,  and  not 
so  large  as  to  interfere  with  the  interests  of 
the  public.  Brewer  v.  Marshall,  19  N.  J. 
Bq.  647;  Mandeville  v.  Harman,  42  N.  J.  Eq. 
189,  7  Aa  37;  Sternberg  v.  O'Brien,  48  N. 
J.  Eq.  372,  22  Atl.  348;  Ellerman  v.  Chicago 
Junction  Railway,  49  N.  J.  Eq.  256,  23  Atl. 
287;  Althen  v.  Vreeland  (N.  J.  Ch.)  36  Atl. 
479.  So  far  as  statements  by  the  decisions  of 
the  courts  can  define  the  law,  this  has  been 
declared  to  be  the  law  of  this  state.     So,  also, 
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contracts  excluding  from  business  with  a 
limited  class  of  persons,  and  those  restraining 
from  a  trade  within  a  certain  space  for  a  lim- 
ited time,  have  been  enforced  by  the  courts, 
where  the  restraint  is  no  'wider  than  Is  neces- 
sary to  secure  to  the  covenantee  the  benefit 
of  his  covenant  In  ascertaining  whether  the 
exclusion  1b  wider  than  is  required  for  the 
protection  of  the  covenantee,  and  therefore 
uselessly  In  restraint  of  trade,  the  courts 
have  inquired  into  all  the  circumstances  of. 
the  particular  case  (Sternberg  v.  O'Brien,  ubi 
supra),  and  It  has  been  held  that  in  this  re- 
spect no  fixed  rule  can  be  laid  down.  Each 
case  must  be  determined  as  it  arises  upon  the 
facts  exhibited  touching  the  business  which 
Is  sought  to  be  restrained,  its  nature,  mode  of 
conduct,  place  where,  and  people  with  whom, 
it  is  usually  carried  on.  Hitchcock  v.  Coker, 
6  Adol.  &  E.  43a 

Upon  this  branch  of  the  case  in  hand  the 
defendants  base  their  criticism  of  the  cove- 
nant of  July  6,  1892,  now  in  question,  upon 
three  points:  First.  They  contend  that  this 
covenant  is  unreasonable,  in  that  it  Is  much 
wider  in  the  restraint  which  it  imposes  upon 
the  covenantors  than  Is  in  any  way  necessary 
for  the  protection  of  the  covenantee  in  the 
enjoyment  of  the  subject-matter  of  the  sale  to 
which  the  covenant  relates.  The  defendants 
insist  that  the  thing  sold  was  a  sanitary  ware 
pottery  manufacturing  business,  and,  while 
admitting  that  they  could  by  covenant  law- 
fully agree  not  to  engage  In  manufacturing 
sanitary  pottery  ware,  they  say  the  cove- 
nant, as  expressed,  prohibits  them  from  en- 
gaging in  the  manufacture  of  pottery  ware 
generally,  and  is  in  this  respect  far  broader  in 
its  restraining  effect  upon  the  defendants 
than  is  sufficient  to  protect  the  complainant 
in  the  pursuit  of  the  sanitary  pottery  ware 
manufacture.  Secondly.  The  defendants  In- 
sist that  the  covenant  under  consideration  is 
in  fact  a  restraint  operating  to  exclude  them 
from  engaging  in  the  business  of  manufactur- 
ing pottery  ware  anywhere  in  the  United 
States;  that  the  mention  of  the  exception  of 
the  state  of  Nevada  and  the  territory  of  Ari- 
zona is  colorable  only,  and  a  mere  pretense; 
that  these  places  were  selected  for  the  ex- 
ceptions because  it  was  Impossible  to  carry 
on  such  a  business  there,  and  with  a  design 
to  evade  the  operation  of  the  law  which 
would  declare  a  covenant  In  restraint  of 
trade,  which  was  unlimited  as  to  area  of  ex- 
clusion, to  be  void  as  against  public  policy. 
They  further  contend  that,  even  if  the  excep- 
tions named  were  made  in  good  faith,  yet  the 
remaining  area  from  which  the  covenant  was 
expressed  to  exclude  the  defendants  far  ex- 
ceeds the  space  within  which  it  was  neces- 
sary to  protect  the  complainant  from  the  in- 
terference of  the  defendants,  and  that  such 
an  exclusion  is  unreasonably  In  restraint  of 
trade,  and  the  covenant  is  therefore  *  void. 
Third.  The  defendants  claim  that  the  cove- 
nant is  wider  as  to  the  time  during  which 
they  are  excluded  from  engaging  in  pottery 


ware  manufacture  than  the  policy  of  the  law 
will  permit  They  say  the  time  of  the  ex- 
pressed restraint,  50  years,  though  apparent- 
ly limited,  has  beep  arranged  so  as  In  fact 
to  cover  the  whole  period  of  the  lives  of  all 
the  covenantors,  and  to  be  In  effect  as  to 
them  a  perpetual  exclusion  from  engaging  In 
that  business,  and  the  covenant  Is  therefore 
against  public  policy  and  void. 

The  first  contention  of  the  defendants  Is 
that  the  covenant  Is  unreasonable  because 
the  covenant  Is  broader  in  its  restraint,  as  to 
the  nature  of  the  business  from  which  the 
defendants  are  excluded,  than  Is  necessary 
to  protect  the  complainant  in  the  pursuit  of 
the  business  sold.  It  appears  that  the  busi- 
ness sold  consisted  of  a  manufacturing  plant 
at  Trenton  known  as  the  "Delaware  Pot- 
tery," located  at  Trenton,  N.  J.,  and  conduct- 
ed by  the  firm  of  Oliphant  &  Co.  For  a 
number  of  years  prior  to  1892,  when  the 
sale  was  made  to  the  complainant,  it  had 
been  engaged  in  the  pottery  business.  The 
plant  consisted  of  seven  kilns,  with  all  the 
appliances,  apparatus,  and  equipment  neces- 
sary to  the  conduct  of  the  pottery  business. 
Immediately  at  the  time  of  the  sale  the  prin- 
cipal production  of  the  Delaware  Pottery 
was  sanitary  ware,  such  as  urinals,  wash- 
basins, water-closets,  and  also  druggists' 
ware,  consisting  of  mortars,  pestles,  and 
articles  of  druggists'  supplies,  and  also,  to 
a  limited  extent,  crockery  ware.  For  the 
convenient  definition  of  the  articles  pro- 
duced in  the  pottery  trade  they  are  desig- 
nated by  the  different  uses  to  which  they 
are  applied.  Articles  such  as  urinals,  water- 
closets,  and  basins  for  sanitary  washstands 
are  termed  "sanitary  ware";  pestles,  mor- 
tars, and  other  vessels  used  in  the  druggists' 
trade  are  called  "druggists'  ware";  wash- 
tubs,  kitchen  sinks,  and  the  like  are  named 
"laundry  ware";  pitchers,  basins,  bowls, 
plates,  cups,  and  saucers  would  be  termed 
"crockery  ware."  All  these  articles,  differ- 
ing widely  as  to  their  use,  have  no  essential 
variance  as  to  their  ingredients  or  methods 
of  manufacture  or  character  as  a  finished 
product  save  in  their  shapes  or  In  the  uses 
made  of  them.  They  are  all  composed  of  a 
base  of  plastic  clay,  to  which  their  proper 
form  is  given  by  the  manipulation  of  the 
potter,  and  they  are  then  fixed  in  that  form, 
and  glazed  by  firing  in  a  furnace.  There  is 
no  greater  variance  between  these  several 
productions  than  there  is  In  the  products  of 
an  iron  foundry.  The  kilns,  appliances,  and 
equipment  of  the  Delaware  Pottery  had, 
before  it  was  sold,  been  used  to  manufac- 
ture, not  only  sanitary  ware,  but  druggists' 
ware  and  crockery  ware,  and  had,  without 
radical  change,  the  Inherent  capacity  to  pro- 
duce whatever  pottery  ware  the  conditions 
of  the  trade  might  at  any  time  make  profit- 
able. When  the  sale  was  made  of  this  pot- 
tery, Its  plant  and  equipment,  to  the  com- 
plainant, they  received  by  the  conveyance 
a  pottery,  not  limited  to  the   manufacture 
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of  sanitary  ware,  but  capable  of  manufac- 
turing the  other  products  of  the  pottery  busi- 
ness, as  that  business  is  usually  described 
either  in  the  trade  or  In  common  parlance. 
The  fact  that,  at  the  time  when  the  con- 
veyance was  made,  the  Delaware  Pottery 
was  engaged  largely  in  the  production  of 
sanitary  ware,  did  not  alter  the  fact  that  it 
had  been  and  might  be,  at  the  option  of  the 
owner,  used  for  the  production  of  pottery 
ware  of  another  character.  The  thing  sold 
was  a  pottery;  not  only  a  sanitary  pottery, 
but  also  a  druggists'  ware  pottery,  and  a 
crockery  ware  pottery,  and,  with  slight  alter- 
ations of  ingredients,  tools,  and  appliances 
(which  are  common  in  every  manufacturing 
business),  a  laundry  ware  pottery.  Such  a 
plant  and  equipment  might  with  entire  pro- 
priety be  designated,  as  it  was,  by  the  gen- 
eral character  of  Its  productions,  the  Dela- 
ware Pottery,  and  not  the  Delaware  Sani- 
tary Pottery,  by  the  special  class  of  ware 
which  it  was  then  producing.  Nor  do  I 
think  the  covenant  can  be  deemed  to  be 
unreasonably  wiue  because  it  restrains  from 
engaging  In  the  business  of  manufacture  of 
pottery  ware  generally,  while  the  object  and 
aim  of  the  purchase  was  to  use  the  plant 
solely  or  principally  for  the  production  of 
sanitary  ware.  The  intention  of  the  pur- 
chaser and  covenantee  to  use  the  plant  pur- 
chased to  produce  but  one  of  the  several 
classes  of  pottery  which  It  could  manu- 
facture does  not  make  the  covenant  unrea- 
sonable because  It  restrains  from  competi- 
tion in  the  manufacture  of  all  the  classes  of 
articles  which  the  plant  could  produce.  It 
is  not  the  intention  with  which  the  cove- 
nantee bought  which  supplies  the  test,  but 
the  relation  of  the  covenant  to  the  thing  ac- 
tually Bold,  which  furnishes  the  guide  to  as- 
certain the  reasonableness  of  the  restraint 
imposed  by  the  covenant. 

It  is  urged  with  much  energy  on  the  part 
of  the  defendants  that  the  covenant,  in  order 
to  be  reasonable  in  excluding  the  defendants 
from  pursuing  a  business;  must  go  no  fur- 
ther than  to  prohibit  them  from  engaging  in 
the  manufacture  of  the  particular  kind  of 
pottery  which  the  defendants  were  making 
at  the  time  of  the  sale,  and  that  the  cove- 
nant under  consideration,  which  precludes 
them  from  engaging  in  the  business  of  man- 
ufacturing pottery  ware  generally,  is  unrea- 
sonably wide,  as  it  excludes  the  defendants 
from  all  the  branches  of  the  pottery  busi- 
ness. It  Is  insisted  that  the  phrase,  "our 
pottery  business,"  used  in  the  original  op- 
tion letter  of  January  23,  1881,  is  just  as 
specific,  just  as  limited,  just  as  close  a  defi- 
nition, as  if  they  (the  defendants)  had  said, 
"The  sanitary  pottery  business  which  we 
are  transacting,"  etc.  I  cannot  give  to  these 
words  so  limited  a  meaning.  They  occur  in 
the  option  letter  of  January  23,  1891,  proffer- 
ing the  sale  of  the  defendants'  business  to 
Tapscott  The  whole  sentence  is:  "We  own 
good  will,  brands,  patents,  molds,  designs, 


horses,  wagons,  trucks,  tools,  and  all  neces- 
sary implements  used  In  our  pottery  busi- 
ness, and  have  the  right  to  carry  on  a  gen- 
eral business  In  the  manufacture  and  sale 
of  clay  products."  The  obvious  intent  of 
the  offer  is  to  tender  a  sale  of  the  plant, 
equipment,  and  business,  irrespective  of  the 
special  articles  produced  at  that  time.  Not 
one  word  in  the  whole  letter  mentions  sani- 
tary pottery  in  any  connection.  In  my-  view, 
a  much  more  certain  Indication  of  the  char- 
acter of  the  business  conveyed  is  that  given 
by  the  answer  of  Ollphant  &  Co.  (of  the 
same  date  as  the  option  letter  of  January 
23,  1891)  to  Tapscott  (Exhibit  A  of  October 
31,  1895,  for  defendants)  to  his  inquiry: 
"What  kind  of  pottery  do  you  manufacture? 
A.  Plumbers'  earthenware  and  sanitary 
specialties  is  our  chief  product.  Also  make 
drug  ware  and  a  small  amount  of  crockery." 
From  these  statements  it  appears  that  the 
business  In  which  the  OUphants  were  en- 
gaged when  the  negotiations  for  sale  were 
pending,  and  which  they  sold,  and  in  re- 
spect to  which  they  covenanted,  was  a  pot- 
tery ware  manufactory,  practically  as  wide 
as  the  whole  pottery  trade,  in  the  character 
of  Its  products.  Mr.  Hughes  Ollphant  testi- 
fies that  the  vendors  were  to  agree  not  to  en- 
gage in  the  pottery  business,  and  it  was  not 
limited  to  sanitary  ware.  The  thing  sold 
being  a  pottery,  used  and  usable  at  the  time 
of  the  sale  in  the  business  of  the  manufac- 
ture of  pottery  ware  generally,  the  covenant 
entered  into  by  the  defendants  was  not  to 
"engage  in  the  business  of  the  manufacture 
of  pottery  ware,"  etc.  The  covenantee  was 
entitled  to  take  a  covenant  which  would  pro- 
tect him  in  the  enjoyment  of  the  thing  con- 
veyed. This  was  a  pottery  manufacturing 
pottery  ware  of  various  kinds.  The  cove- 
nant is  in  its  scope  in  this  particular,  as  to 
the  restraint  from  manufacturing  pottery 
ware,  simply  co-extensive  with  the  business 
conveyed,  and  is  not  on  this  ground  open 
to  criticism  because  wider  than  is  necessary 
to  protect  the  complainant 

The  second  contention  of  the  defendants  is 
that  the  covenant,  in  effect,  excludes  them 
from  pursuing  their  business  anywhere  in  the 
whole  country,  and  on  any  construction  is 
wider  as  to  the  space  from  which  it  assumes 
to  prohibit  them  from  engaging  in  the  busi- 
ness sold  than  is  reasonably  necessary  to  pro- 
tect the  complainant  in  the  enjoyment  of  that 
business.  The  principle  that  covenants  in 
general  restraint  of  trade,  by  which  a  man  is 
precluded  from  engaging  in  business  anywhere 
in  the  whole  country,  will  be  held  void,  has 
never  been  abandoned  in  this  state,  as  is  shown 
by  the  above-quoted  decisions.  But  partial 
restraints  from  engaging  in  trade  within  a  de- 
fined area,  but  leaving  the  covenantor,  outside 
of  the  prescribed  territory,  still  free  to  carry 
on  his  trade,  may  be  lawful,  and,  if  lawful, 
wHl  be  enforced  by  the  courts.  In  considering 
the  validity  of  these  partial  restraints,— that 
is,  restraints  from  trading  in  a  limited  terri- 
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tory,— the  courts  held  them  to  be  lawful  or  not, 
accordingly  as  they  were  or  were  not  In  unrea- 
sonable restraint  of  trade.  The  court  would 
consider  the  nature  of  the  business  or  trade, 
the  mode  In  which  it  was  carried  on,  and  the 
various  circumstances  which  would  enable  it 
to  determine  whether  the  restriction  Imposed 
by  the  covenant  was  wider  than  the  protec1 
tlon  of  the  covenantee  In  the  enjoyment  of  the 
business  sold  would  reasonably  require.  If, 
upon  this  examination,  the  contract  shut  out 
the  covenantor  from  no  greater  area  than  it 
was  necessary  he  should  be  excluded  from  in 
order  that  tie  covenantee  should  fully  enjoy 
the  thing  to  which  the  covenant  related,  it 
would  be  held  valid;  If,  on  the  other  hand,  the 
covenant  did*  exclude  the  covenantor  from  a 
greater  territory  than  was  necessary  for  the 
enjoyment  of  the  covenantee,  It  would  be  held 
invalid.  Until  a  very  late  period,  almost  all 
the  cases  presented  to  the  courts  related  to 
trades  or  business  which  extended  over  but  a 
part  of  the  country,  and  the  accepted  rule  seems 
to  have  been  that  covenants  restraining  from 
engaging  in  a  business  anywhere  in  the  king- 
dom were  In  general  restraint  of  trade,  and  void 
for  that  reason. 

This  view  of  the  English  law  obtained  from 
Mitchel  v.  Reynolds  (in  1711)  1  P.  Wms.  181,. 
until  the  opinion  of  James,  V.  C,  in  Cloth  Co. 
v.  Lorsont  (In  1869)  L.  R.  9  Eq.  345.  The  ques- 
tion arose  on  a  covenant  to  keep  a  trade  se- 
cret from  disclosure  or  use  anywhere  in  Eu- 
rope, but  the  case  was  treated  by  James,  V. 
C,  as  if  controlled  by  the  general  principle, 
which  he  declares  to  be  that  there  is  to  be  no 
more  restraint  than  is  necessary  for  the  pro- 
tection of  the  purchaser,  but  Intimates  that 
this  may,  if  necessary,  be  unlimited  as  to 
space.  Rousillon  v.  Rouslllon,  14  Ch.  Div. 
351,  followed  in  1880,  and  still  further  extend- 
ed the  benefit  of  the  new  doctrine  in  favor  of 
purchasers.  That  case  arose  upon  a  covenant 
entered  into  by  a  traveling  agent  employed  by 
champagne  merchants,  who  agreed  with  his 
employers  not  to  represent  any  other  cham- 
pagne house  for  two  years  after  he  left  them, 
and  not  to  establish  himself  or  associate  him- 
self with  any  other  persons  or  houses  In  the 
trade  for  ten  years  after  he  left  them.  The 
covenantor  was  employed  in  the  business  of 
the  merchants,  not  only  all  over  England 
and  Scotland,  but  also  in  some  foreign  parts. 
There  was  in  the  covenant  no  limit  as  to  the 
extent  of  the  area  from  which  the  covenantor 
was  excluded,  and  it  was  admitted  to  be  un- 
limited as  to  space.  The  learned  judge;  Lord 
Justice  Fry,  held  that  the  covenant  was  valid 
and  should  be  enforced.  The  facts  presented 
a  novel  question,  not  only  because  the  scope  of 
the  business  in  which  the  covenantor  was  en- 
gaged substantially  covered  the  whole  king- 
dom, but  also  because  essential  parts  of  the 
business  were  carried  on  In  foreign  parts.  The 
opinion,  which  is  very  forceful,  discusses  the 
law  regarding  contracts  in  restraint  of  trade, 
and  declares  the  rule  to  be  that  the  protection 
of  the  covenantee  is  the  only  test  of  the  rea- 


sonableness of  the  contract,  and  that  this 
should  be  applied  even  where  the  area  of  ex- 
clusion covered  the  whole  kingdom.  The 
views  expressed  in  Justice  Pry's  judgment 
have  received  support  in  Badische  Anilin  Untl 
Soda  Fabrik  v.  Sciiott,  [1892J  3  Ch.  447,  which 
was  also  a  covenant  touching  a  business  large- 
ly foreign.  Lord  Justice  Bowen  in  the  Max- 
Im-Nordenfeldt  Case,  [1803]  1  Ch.  Div.  630 
(also  Involving  a  business  extending  over  the 
kingdom  and  in  foreign  parts),  has  given  a 
most  luminous  exposition  of  the  law  upon  this 
subject.  He  disapproves  of  the  statement  of 
the  doctrine  In  Itousillon  v.  Rousillon,  and,  on 
«  review  of  all  the  cases,  declares  the  rule  to 
be  that  covenants  which  restrain  from  the  con- 
duct of  a  business  anywhere  in  the  whole 
kingdom  are  void,  but  partial  or  particular  re- 
straints—that is,  those  properly  limited  as  to 
space  of  exclusion— may  be  valid  if  they  do 
not  impose  any  further  restriction  than  is  rea- 
sonably necessary  for  the  protection  of  the 
covenantee.  In  the  Maxim-Nordenfeldt  Case 
the  covenant,  though  restraining  throughout  the 
kingdom,  and  practically  during  the  life  of 
the  covenantor,  was  yet,  as  to  the  specifically 
named  business,  deemed  to  be  valid.  Lord 
Bowen  held  that  the  nature  of  the  contract  in 
both  the  Maxim-Nordenfeldt  Case  and  in  the 
previous  Rousillon  Case  were  exceptions  to 
the  rule  which  governed  English  covenants  in 
restraint  of  trade.  These  later  opinions,  hold- 
ing that  the  covenant  may  lawfully  protect 
the  covenantee  even  If  It  exclude  the  cove- 
nantor from  pursuing  the  business  anywhere 
in  the  kingdom,  have  not  been  presented  to 
our  courts,  and  seem  to  stand  in  opposition  to 
the  expositions  of  the  law  on  this  subject  de- 
livered in  New  Jersey  decisions.  They  become 
valuable,  however,  only  when  the  circumstan- 
ces of  the  particular  case  under  consideration 
make  their  reasoning  applicable.  This  might 
be  when  the  business  to  which  the  covenant 
relates  Is  co-extensive  in  its  scope  with  the 
whole  country;  for  all  the  English  cases  agree 
that  if  the  business  covers  only  a  limited  ter- 
ritory, and  the  restriction  of  the  covenant  be 
wider  than  Is  reasonably  necessary  for  the  pro- 
tection of  the  covenantee  In  the  enjoyment  of 
the  business  in  that  territory,  then  the  cove- 
nant is  so  far  unnecessarily  in  restraint  of 
trade  as  to  be  invalid. 

In  New  Jersey  the  ancient  English  rule  has 
been  recognized  and  enforced  by  the  court 
of  errors  and  appeals  in  Brewer  v.  Marshall, 
ubi  supra.  In  that  case  the  vendor  of  a 
marl  bed  agreed  not  to  sell  any  marl  by  the 
rood  or  quantity  from  his  premises  adjoining 
the  above  property,  referring  to  the  marl 
beds  sold.  An  Injunction  had  been  allowed 
to  enforce  this  covenant  by  restraining  the 
alienee  of  the  covenantor,  and  an  appeal 
was  taken  from  a  decree  dissolving  this  in- 
junction. In  the  opinion  of  the  court  of  er- 
rors the  case  of  Mitchel  v.  Reynolds  is  re- 
ferred to  as  stating  the  rule  that  all  general 
restraints  are  Illegal,  and  Homer  v.  Ash- 
ford,  8  Blng.  326,  is  quoted  as  expository  of 
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the  reason  of  it,  In  these  words:  "The  law 
will  not  permit  any  one  to  restrain  a  person 
from  doing  what  his  own  interests  and  the 
public  welfare  require  that  he  should  do. 
Any  deed,  therefore,  by  which  a  person  binds 
himself  not  to  employ  his  talents,  his  in- 
dustry, or  his  capital  in  any  useful  under- 
taking in  the  kingdom,  would  be  void."  The 
court  of  errors  then  states:  "And  so  far  has 
this  principle  been  carried  that,  even  in  cases 
in  which  the  restraint  Bought  to  be  imposed 
is  only  partial,  it  has  been  repeatedly  held 
that  such  an  agreement  would  be  void  un- 
less it  be  reasonable,  and  that  no  such  agree- 
ment can  be  reasonable  in  which  the  re- 
straint imposed  on  the  one  party  is  larger 
than  is  necessary  for  the  protection  of  the 
other,"— citing  Horner  v.  Graves,  7  Bing.  743. 
It  will  be  noticed  that  this  opinion  recognizes 
the  force  of  the  old  rule  to  make  void  any 
covenant  of  restraint  excluding  from  a  busi- 
ness without  limit  of  space,  and  applies  the 
test  of  reasonableness  of  the  restraint  only 
in  case  it  is  partial;  that  is,  excluding  from 
a  limited  territory.  That  this  view  has  been 
accepted  In  our  state  Is  also  shown  by  the 
expression  used  by  Van  Fleet,  V.  C,  in  Har- 
man  v.  MandevIIle,  ubi  supra:  "The  rule  is, 
not  that  a  limited  restraint  is  good,  but  that 
it  may  be  good.  It  Is  valid  when  the  re- 
straint Is  reasonable,  and  the  restraint  is  rea- 
sonable when  It  imposes  no  shackle  upon  the 
one  party  which  is  not  beneficial  to  the 
other." 

Proceeding  to  consider  the  covenant  in 
question  in  regard  to  Its  reasonableness,  as 
to  the  extent  of  the  space  from  which  it  ex- 
cludes the  defendants,  I  will  first  examine 
the  covenant  itself  In  the  light  of  the  evi- 
dence. The  covenantors  agree  that  they  will 
not,  nor  will  either  of  them,  "engage  in  the 
business  of  the  manufacture  of  pottery  ware 
*  *  *  within  any  state  in  the  United 
States  of  America,  or  in  the  District  of  Co- 
lumbia, except  in  the  state  of  Nevada  and 
the  territory  of  Arizona,"  etc  The  defend- 
ants contend  that  this  restriction  is  unrea- 
sonable, because  it  extends  in  fact  over  the 
whole  United  States;  that  the  mention  of 
the  two  excepted  places  Is  a  sham,  inserted, 
not  to  leave  a  space  within  which  the  cov- 
enantors might  pursue  their  business  and 
the  public  receive  the  benefit  of  their  la- 
bors, but  simply  to  appear  to  do  so,  and  thus 
avoid  the  condemnation  of  the  law,  which, 
had  the  covenant  frankly  expressed  its  oper- 
ative effect  and  in  terms  excluded,  the  cove- 
nantors from  the  whole  United  States,  would 
have  declared  the  covenant  void  as  in  gen- 
era] restraint  of  trade.  There  is  some  evi- 
dence as  to  the  manner  and  purpose  of  in- 
serting these  exceptions.  Richard  C.  011- 
phant  testified  that  Mr.  Tapscott,  who  was 
the  party  of  the  second  part  in  the  covenant, 
said,  touching  these  exceptions  of  Nevada 
and  Arizona,  "that  pottery  ware  could  not 
be  made  there,  and  it  would  avoid  the  legal 


objection  to  the  monopoly."  Mr.  Tapscott 
denies  this.  He  testifies  that  he  did  not 
know  where-  pottery  ware  could  be  -made. 
He  states  that  the  form  of  the  covenant  was 
that  which  had  been  previously  used  by  the 
New  York  Biscuit  Company  and  Diamond 
Match  Company  consolidations,  and  that  Ne- 
vada and  Arizona  were  supposed  to  be  dis- 
tant from  Trenton,  and  that  they  were 
chosen  for  the  exceptions  because  they  were 
"away  from  the  territory  in  which  they  [the 
defendants]  had  sold  their  good  will."  Mr. 
Bayne,  the  president  of  the  complainant  com- 
pany, though  he  was  not  proven  to  have 
made  any  such  statement,  denies  that  he  did 
make  ft  But  Bayne  declares  that  the  ex- 
ceptions were  "put  there  to  comply  with  the 
law;  to  make  assurance  doubly  sure  on  that 
point;"  that  the  lawyers  who  drew  the 
papers  selected  the  territory;  and  that  he 
and  his  associates  would  have  given  the  de- 
fendants any  other  space,  so  long  as  they 
went  far  enough  away.  The  statements  of 
the  complainant's  own  witnesses  show  that 
the  exceptions  were  not  made  because  of  any 
purpose  to  save  to  the  defendants  an  area 
anywhere  in  the  whole  country  within  which 
the  public  might  have  the  benefit  of  their 
business.  Nor  is  there,  any  proof  or  pre- 
tense that  within  these  excepted  areas  the 
covenantors  ever  had  done,  or  hoped  to  do, 
or  could  do,  the  business  referred  to.  The 
admitted  objects  of  the  covenantees  In  their 
selection  were  to  avoid  the  disfavor  of  the 
law,  and  to  force  the  covenantors  as  far 
away  as  possible.  The  evidence  of  Capt 
Dahlgren,  who  Is  familiar  with  Nevada  and 
Arizona,  named  as  the  areas  excepted  from 
the  covenant,  is  full  and  without  contradic- 
tion. He  testifies  that  there  are  none  of  the 
essential  requisites  for  pottery  manufactur- 
ing in  those  localities.  Neither  clay,  coal, 
nor  other  fuel,  water,  labor,  nor  even  popu- 
lation, such  as  is  required  in  the  manufac- 
ture of  pottery  ware,  can  be  obtained  In  ei- 
ther place.  The  interests  of  the  public  in 
retaining  somewhere  the  benefits  of  the  abil- 
ity of  the  covenantors  in  the  pursuit  of  their 
business  would  have  been  just  as  well  se- 
cured, and  the  purposes  of  the  covenantees 
no  more  effectually  served,  had  the  area  of 
exception  been  named  as,  "except  within  the. 
borders  of  Lake  Michigan  and  Great  Salt 
Lake";  for,  on  the  proofs,  the  pursuit  of  the 
pottery  business  Is  no  more  impossible  in 
these  lakes  than  In  Nevada  and  Arizona.  I. 
think  the  weight  of  the  testimony  Indicates 
that  these  localities  were  chosen  for  the  ex- 
ceptions simply  to  appear  to  avoid  the  opera- 
tion of  the  law  which  mokes  the  covenant 
invalid  If  general  as  to  space,  and  at  the 
same  time  actually  to  prohibit  the  defend- 
ants from  competing  with  the  complainant 
anywhere  in  the  United  States.  This  is  to 
observe  the  law  to  the  eye,  but  to  break  It  In 
the  fact  The  rule  which  permits  the  con- 
tract though  in  restraint  of  trade,  to  be  con- 
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sidered  valid,  when  somewhere  within  the 
whole  country  there  is  left  some  space  with- 
in which  the  covenantor  may  give  the  public 
the  benefit  of  his  services,  is,  in  view  of  the 
testimony,  shown  to  have  been  evaded  by 
such  exceptions,  and  the  contract  should  be 
considered  as  if  the  exceptions  were  not  in- 
serted. 

I  am  referred  to  the  decision  of  the  New 
York  court  of  appeals  In  the  case  of  Match 
Co.  v.  Roeber,  106  N.  X.  485,  13  N.  E. 
419,  in  which  the  court  Bays  as  to  a  like  ex- 
ception: "We  are  unwilling  to  say  that  the 
doctrine  as  to  what  is  a  general  restraint  of 
trade  depends  upon  state  lines.  We  cannot 
say  that  the  exception  of  Nevada  and  Mon- 
tana was  colorable  merely."  But  the  opinion 
in  that  case  does  not  show  that  there  was 
any  evidence  at  all  upon  the  point  of  the 
sham  character  of  the  exceptions.  From  Its 
language  I  am  led  to  believe  that  there  was 
no  proof  showing  the  exceptions  to  have  been 
made  in  bad  faith,  and  wholly  regardless  of 
saving  to  the  public  the  benefit  of  the  cove- 
nantor's labors  somewhere  in  the  whole  Unit- 
ed States,  and  that  the  court  was  asked  to 
assume  this  condition  of  Impossible  pursuit 
of  the  business  within  the  excepted  area  to 
exist,  without  any  evidence  whatever  to  show 
Its  impossibility.  I  agree  with  the  learned 
judge  who  delivered  that  opinion  that,  in  the 
generality  of  cases  where  such  covenants  re- 
late to  a  manufacturing  business,  the  ulti- 
mate space  from  which  the  exclusion  must 
not  be  absolute  should,  in  this  country,  be 
the  whole  United  States,  in  view  of  the  con- 
stitutional powers  of  the  general  government 
to  regulate  commerce  among  the  several 
states,  and  securing  the  absolute  freedom  of 
trade,  and  the  privilege  of  universal  and  un- 
restrained migration  to  the  inhabitants  of  the 
different  states.  See,  also,  Althen  v.  Vree- 
land.  But  I  do  not  accept  as  forceful  to  this 
state  his  statement  that  the  doctrine,  declar- 
ing void  contracts  in  restraint  of  trade  which 
are  general  as  to  the  territory  of  exclusion, 
Is  an  arbitrary  rule,  which  may  be  avoided 
by  an  equally  arbitrary  exception.  This 
view  was  first  hinted  at  by  Vice  Chancellor 
Wickens  in  AIlsopp  v.  Wheatcroft,  L.  R.  15 
Eq.  64,  when  he  stated  that  Vice  Chancellor 
James  had  in  Cloth  Co.  v.  Lorsont,  ubi  supra, 
thrown  "some  doubt  on  the  existence  of  a 
hard  and  fast  rule  which  makes  a  covenant 
in  restraint  of  trade  invalid  If  unlimited  in 
area."  In  the  Rouslllon  Case,  Lord  Justice 
Fry  refers  to  this  definition,  and  says:  "Such 
a  rule  might  always  be  eva'ded  by  a  single 
exception.  No  exception  can  be  said  to  be 
colorable  to  a  rule  of  this  description,  because 
you  can  only  Judge  whether  an  exception  be 
colorable  or  not  by  the  principle  of  the  rule; 
and  if  the  rule  be  really  an  artificial  one, 
without  principle,  there  is  no  criterion  for 
saying  whether  the  evasion'  is  colorable  or 
not"  This  rule,  in  its  origin,  was  declared 
to  be  based  upon  the  principle  that  it  was 


disadvantageous  to  the  public  welfare  that  a 
man  should  be  permitted  to  bind  himself  by 
contract  not  to  engage  in  business  whereby 
he  might  earn  his  living,  and  thus  be  in  dan- 
ger of  becoming  a  public  charge,  and  of  de- 
priving the  public  of  the  benefit  of  the  exercise 
of  his  skill  and  Industry.  In  the  long  line 
of  cases  in  which  the  rule  has  been  applied, 
this  principle  has  been  frequently  restated  as 
the  basis  of  the  rule,  and  in  this  state  the 
same  reasons  have  been  given  for  its  enforce- 
ment Brewer  v.  Marshall,  19  N.  J.  Eq.  547; 
Mandeville  v.  Harman,  42  N.  J.  Eq.  189,  7 
Atl.  37;  Sternberg  v.  O'Brien,  48  N.  J.  Eq. 
372,  22  AtL  348.  Where  the  scope  of  the  busi- 
ness restrained  does  not  extend  throughout 
the  whole  country,  the  question  of  the  arbi- 
trary character  of  the  rule  is  not  raised. 
Even  where  the  expanse  of  the  business  Is 
co-extensive  with  the  whole  country,  it  re- 
mains a  question  whether  it  is  not  the  truer 
policy  to  hold  the  general  covenant  which  re- 
strains from  following  the  business  anywhere 
to  be  void,  and  thus  save  to  the  public  the 
value  of  the  skill  and  energy  of  the  cove- 
nantor in  pursuing  his  business,  than  to  en- 
force it  for  the  benefit  of  the  covenantee  in 
aid  of  the  freedom  of  contract  The  tend- 
ency of  the  modern  English  cases  is,  how- 
ever, to  support  the  latter  view;  but  it  has 
only  been  expressed  in  cases  where  the  scope 
of  the  business  under  consideration  was  in 
fact  co-extensive  with  the  whole  kingdom. 

The  complainant  insists  that  even  if  the  ex- 
ceptions of  Nevada  and  Arizona  are  merely 
colorable,  still  the  words  of  the  covenant 
"within  any  state  of  the  United  States,  or 
within  the  District  of  Columbia,  except  the 
state  of  Nevada  and  the  territory  of  Arizona," 
must  be  construed  to  mean,  not  the  whole 
United  States,  but  each  separate  state;  in 
short  that  the  covenant  as  to  the  space  of  ex- 
clusion is  divisible,  and  must  be  enforced  in 
any  one  state  in  which  it  might  be  reasonable 
to  enforce  it  even  if  it  would  be  unreason- 
able to  enforce  it  in  every  other  state.  In  a 
large  number  of  English  cases  this  distinction 
is  accepted,  and  covenants  naming  two  or 
more  separate  areas  of  exclusion  have  been 
enforced  as  to  one,  though  the  covenant  was, 
as  to  the  other  space  named,  unreasonable  in 
its  restraint  of  the  covenantor.  In  these 
cases  the  divisible  areas  are  separate  and  dis- 
tinct places,  such  as  several  different  cities, 
and  the  contract  on  its  face,  as  expressed  by 
the  parties  themselves,  specifically  names 
them.  The  same  principle  has  been  recog- 
nized and  enforced  in  New  Jersey,  where 
there  are  several  distinct  stipulations  in  a  con- 
tract some  of  which  are  illegal  and  others 
legal,  and  our  courts  have  enforced  the  valid 
stipulations.  Stewart  v.  Railroad  Co.,  38  N. 
J.  Law,  520;  Union  Locomotive  &  Express 
Co.  v.  Erie  R.  Co.,  35  N.  J.  Law,  245.  In  all 
these  cases  the  several  character  of  the  valid 
stipulations,  as  distinct  from  the  invalid  ones* 
is  apparent  in  .the  contract  as  expressed  by 
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the  parties  themselves,  so  that  the  court  Is 
not  called  upon  to  give  construction  to  am- 
biguous phrasing,  and  perhaps  Impose  upon 
the  contractors  a  stipulation  to  which  they 
would  not  have  agreed. 

In  the  case  In  hand,  the  space  referred  to 
(considering  the  exceptions  to  be  pretentious 
as  above  stated)  Is  one  contiguous  area,  con- 
stituting as  an  entirety  the  whole  United 
States,  which  Is  of  Itself  a  unit  The  exclu- 
sion from  business  within  any  state  of  the 
whole  United  States  Is  necessarily  exclusion 
In  all  of  the  United  States,  as  the  sum  of  all 
the  parts  must  constitute  the  whole.  The 
reference  to  the  territory  of  Arizona  as  an  ex- 
ception shows  that  all  the  other  territories 
were  deemed  to  be  included  within  the  refer- 
ence to  the  United  States.  The  parties  by 
their  covenant  made  by  one  side,  and  accept- 
ed by  the  other,  made  'this  agreement  as  to 
the  whole  United  States,  and  I  do  not  think 
the  court  should,  when  disputes  between 
them  have  arisen,  thrust  the  element  of  di- 
visibility into  the  contract  when  the  parties 
themselves  did  not  put  it  there.  There  ap- 
pears on  the  face  of  the  covenant  in  the 
statement  of  the  area  of  exclusion,  when  read 
In  the  light  of  the  evidence,  a  clear  purpose 
to  prohibit  the  covenantors  from  the  follow- 
ing of  their  business  anywhere  in  the  United 
States,  and  this  court  should  be  no  readier  to 
find  the  element  of  divisibility  in  the  cove- 
nant than  was  the  English  court  of  common 
pleas  In  Horner  v.  Graves,  7  Blng.  735,  where 
the  covenant  restrained  from  practicing  den- 
tistry within  100  miles  of  the  town  of  York, 
and  was  held  void  because  the  area  of  ex- 
clusion was  unreasonable.  This  area  was 
contiguous,  and  might  have  been  considered 
divisible  into  each  mile  of  the  100  miles 
around  York,  In  the  same  sense  as  the  cove- 
nant under  consideration  Is  divisible  Into  the 
several  states  of  the  United  States.  Though 
the  case  was  thoroughly  argued,  such  a  point 
does  not  seem  to  have  occurred  to  either  the 
counsel  or  the  court 

In  Althen  v.  yreeland,  ubl  supra,  there  was 
a  covenant  not  to  engage  in  a  business,  similar 
to  that  sold,  within  1,000  miles  of  Newark, 
N.  J.,  the  place  In  which  the  business  was  lo- 
cated, and  Vice  Chancellor  Emery  refused  to 
select  out  of  the  1,000  miles  radius  the  state 
of  New  Jersey  because  a  restriction  to  the  ex- 
tent of  the  state  would  be  reasonable. 

I  understand  the  rule  upon  this  question  of 
divisibility  to  be  that  the  court  will  take  the 
covenant  as  the  parties  made  it  If  it  is  ex- 
pressed to  exclude  from  several  separate  and 
distinct  places,  as  to  some  of  which  the  ex- 
clusion is  reasonable,  while  as  to  others  it  is 
not  the  court  will  consider  the  covenant  di- 
visible, and  enforce  It  within  the  reasonable 
area.  In  my  judgment  the  court  should  not 
select  from  a  contiguous  area,  which  is  in  It- 
self unreasonable,  such  a  place  within  that  area 
as  would,  if  it  had  been  distinctly  named,  have 
been  deemed  to  be  a  reasonable  extent  of  ex- 


clusion, declare  the  covenant  divisible,  and  en- 
force It  in  the  selected  space. 

I  have  heretofore  considered  the  objection  to 
the  covenant  in  question  with  relation  to  its 
validity  when  Its  operation  excludes  the  cove- 
nantors from  engaging  In  their  business  any-  - 
where  in  the  United  States.  Under  the  law  as 
laid  down  by  the  courts  of  this  state,  such  a 
covenant  is  in  general  restraint  of  trade,  and 
for  this  reason  void. 

But  considering  the  covenant  touching  the 
area  of  exclusion,  in  the  light  of  the  evidence, 
from  the  narrower  point  of  view  of  its  reason- 
ableness as  a  protection  to  the  covenantee  in 
the  enjoyment  of  the  subject-matter  of  the 
Bale,  I  am  brought  to  the  same  conclusion. 
The  business  sold  consisted,  at  the  time  of  the 
sale,  of  a  pottery,  producing  sanitary  ware, 
plumbers'  ware,  druggists1  supplies,  and  crock- 
ery ware;  In  short,  a  general  line  of  goods  in 
that  trade.  The  covenantors  had  been  car- 
rying on  this  business  for  a  number  of  years 
(Richard  C.  OUphant  testifies  that  for  12  years 
he  had  the  oversight  of  It),  their  factory  being 
located  at  Trenton,  N.  J.,  where  all  their  prod- 
uct was  made.  The  business  as  to  Its  manu- 
facturing element  was  necessarily  local.  The 
area  of  territory  over  which  the  product  of 
their  factory  was  disposed  of,  at  the  time  when 
the  business  was  sold,  is  shown  by  the  undis- 
puted proofs  to  have  been  within  a  limit  sub- 
stantially defined  by  the  Mississippi  on  the 
west,  with  some  business  in  Washington  and 
Richmond  and  Louisville,  but  none  south  of 
those  points.  It  thus  appears  that  the  Dela- 
ware Pottery  consisted  of  a  business  whose 
manufactory  was  located  at  Trenton,  and 
whose  sales  were  practically  limited  to  tho 
Eastern,  Middle,  and  nearer  Western  states, 
and  not  extending  over  the  states  west  of  the 
Mississippi,  those  of  the  Pacific  slope,  or  those 
of  the  South,  except  parts  of  Virginia  and 
Kentucky.  This  factory  and  business  consti- 
tuted the  subject-matter  of  the  sale,  and  it  was 
in  respect  to  this  that  the  parties  covenanted. 
If  the  covenant  was  good,  because  not  too 
wide  to  protect  the  covenantee,  it  was  as  good 
the  day  it  was  made,— as  applicable  to  the 
business  as  It  then  existed.  If  it  was  bad  be- 
cause imposing  upon  the  covenantors  a  wider 
exclusion  than  the  covenantee  fairly  needed  to 
enable  him  to  enjoy  the  thing  sold,  it  was  bad 
when  made,  because  it  then  hampered  the  cove- 
nantor to  a  degree  not  necessary  to  protect  the 
covenantee.  The  covenant  If  void  when  made, 
could  not  become  valid  because  of  any  subse- 
quent happening.  The  reasonableness  of  the 
covenant  (and  therefore  its  validity)  must  be 
tested  by  ascertaining  whether  in  Its  terms  it 
was,  when  it  was  made,  wider  than  was  neces- 
sary to  protect  the  covenantee  in  the  enjoy- 
ment of  the  thing  sold. 

While  It  is  true  that  no  rigid  limit  can  be  de- 
clared within  which  the  restraint  would  be  rea? 
sonable,  and  outside  of  which  it  would  be  un- 
necessary, yet  there  may  be  a  restraint  so 
wide  in  its  area  of  exclusion  as  to  leave  no 
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question  open  that  it  to  excessive.  Looking 
at  this  covenant  as  made,  and  without  criticism 
of  the  exceptions,  it  excluded  the  covenantors 
from  pursuing  the  business,  not  only  within 
the  area  within  which  it  was  conducted  when 
sold,  but  also  from  the  whole  United  States, 
except  the  two  places,  Nevada  and  Arizona. 
All  that  was  needed  to  protect  the  covenantee 
tn  the  enjoyment  of  the  thing  sold  was  to  ex- 
clude the  covenantors  from  competing  with  the 
purchaser  within  the  area  where  the  business 
was  done;  but  in  fact  the  exclusion,  as  ex- 
pressed, would  shut  out  the  covenantors  from 
the  pursuit  of  the  business  over  whole  groups 
of  states  where  the  Delaware  Pottery  had 
never  done  any  business,  and  where,  therefore, 
there  could  be  no  competition  with  the  pur- 
chaser in  carrying  on  the  business  bought. 
This  space,  from  which  the  covenant  thus  un- 
necessarily excludes  the  covenantors,  far  ex- 
ceeds In  area  the  territory  within  which  the 
business  was  done  which  was  to  be  protected 
by  the  covenant,  considering  this  territory  with 
the  utmost  liberality,  with  relation  to  the  widest 
area  that  either  vendor  or  vendee  of  the  busi- 
ness sold  could  reasonably  have  contemplated 
as  the  area  of  the  business  and  the  covenantors' 
exclusion  from  competition.  In  stating  this 
view,  I  consider,  however,  only  the  territory 
within  which  the  Delaware  Pottery  had  done 
business  at  and  before  the  time  of  the  sale,  and 
not  the  territory  over  which  the  complainant 
(which  is  an  aggregation  of  the  Delaware  and 
several  other  potteries)  afterwards  extended 
its-business. 

The  complainant,  however,  Insists  that  the 
reasonableness  of  the  covenant  is  to  be  test- 
ed by  considering,  as  the  territorial  extent 
of  the  business  to  be  protected  by  the  cove- 
nant, not  that  area  within  which  its  busi- 
ness was  done  by  the  Delaware  Pottery  at 
the  time  of  the  sale,  but  the  much  greater 
area  within  which  business  was  done  by  the 
complainant,  the  Trenton  Potteries  Compa- 
ny, at  the  time  when  the  bill  in  this  cause 
was  filed.  The  complainant  argues  that 
there  is  no  rule  by  which  the  covenantor 
should  be  "limited  to  the  exact  location  of  the 
business  at  the  time  of  the  sale."  "Every 
man  who  goes  into  business  expects  to  extend 
his  operations,  and  here  the  thing  that  we  were 
entitled  to  have  under  the  covenant  was  that 
we  would  not  be  met  with  the  competition  of 
these  sellers  in  the  use  of  the  thing  sold  to 
us,— the  natural,  ordinary,  accepted  use."  The 
proof  shows,  in  point  of  fact,  that  since  the 
sale  took  place  the  Trenton  Potteries  Company 
(the  aggregation  of  the  five  potteries)  has  so  ex- 
tended its  sales  as  to  make  a  market'  of  the 
entire  United  States  and  Canada,  and  the  com- 
plainant claims  that  it  is  no  more  than  rea- 
sonable for  their  proper  protection  that  the 
covenantors  should  be  precluded  from  compet- 
ing with  It  In  prosecuting  its  business  of  the 
whole  five  potteries  anywhere  within  the  Unit- 
ed States.  I  understand  the  rule  to  be  that, 
when  a  covenant  is  given  against  competition 


with  an  existing  business,  the  area  of  exclu- 
sion from  competition,  in  its  relation  to  the 
territorial  extent  of  the  business,  is  what  the 
courts  regard  in  testing  the  reasonableness  of 
the  covenant.  This  was  the  course  observed 
in  Horner  v.  Graves,  ubl  supra;  Ward  v. 
Byrne,  5  Mees.  &  W.  555  et  seq.;  Mallan  v. 
May,  11  Mees.  &  W.  666;  Allsopp  v.  Wheat- 
croft,  L.  B.  15  Eq.  59;  and  other  cases.  In 
Ellerman  v.  Chicago  Junction  Co.,  49  N.  J. 
Eq.  25&  23  Atl.  287,  it  was  expressly  declared 
that  the  validity  of  the  restrictions  is  to  be 
governed  by  their  reasonableness  at  the  time 
of  making  the  contract.  So  in  Cook  v.  John- 
son, 47  Conn.  175,  it  was  held  that  a  covenant 
In  restraint  of  trade,  which  was  reasonable 
when  made,  could  not  be  affected  in  its  opera- 
tion by  subsequent  circumstances.  The  same 
doctrine  was  declared  in  Rannie  v.  Irvine,  7 
Man.  &  G.  976.  Vice  Chancellor  Emery,  in 
Althen  v.  Vreeland,  tested  the  reasonableness 
of  the  covenant  by  the  relation  of  the  restric- 
tion to  the  extent  of  the  territory  over  which 
the  business  was  done  at  the  time  of  the  sale. 
I  think  this  view  accords  with  correct  prin- 
ciples. It  is  the  business  as  it  existed  in  the 
area  over  which  it  fairly  extends  at  the  time 
of  the  sale  that  the  vendors  convey  and  in 
respect  to  which  they  covenant  If  the  possi- 
bility of  unlimited  subsequent  expansion  were 
to  be  considered  as  a  justification  for  a  cove- 
nant unlimited  as  to  space,  then  every  cove- 
nant, attending  a  conveyance  of  a  manufac- 
turing business  making  sales  of  its  products, 
must  be  supported,  if  the  business  has,  at  the 
time  it  is  sought  to  be  enforced,  grown  to  be 
as  wide  as  the  covenant;  and  this  will  be  true, 
no  matter  how  limited  the  extent  of  the  busi- 
ness may  have  been  at  the  time  of  the  sale 
or  how  extended  It  may  have  become  after- 
wards. The  covenantors  may  thus  be  shut 
out  from  the  pursuit  of  the  business  anywhere, 
by  circumstances  in  which  they  have  no  part 
and  regarding  which  they  did  not  contract. 

Suppose  one  of  the  biscuit  bakeries  which 
now  compose  the  New  York  Biscuit  Company 
baked  its  biscuits  and  sold  them,  before  and  at 
the  time  the  combination  was  formed,-  wholly 
in  New  York  City;  its  owners  might  lawfully 
have  covenanted  not  to  carry  on  a  like  busi- 
ness in  New  York  City,  where  their  business 
was  done  at  the  time  of  the  sale,  because  there 
would  remain  to  them  the  rest  of  the  country, 
in  which  they  could  still  carry  on  their  trade 
and  give  the  public  the  benefit  of  their  labors, 
and  the  covenantee  would  be  protected  In  the 
enjoyment  of  what  he  purchased.  But  suppose 
the  owners  of  one  of  these  biscuit  bakeries,  on 
selling  to  the  company,  had  covenanted  not  to 
engage  In  the  business  anywhere  in  the  United 
States,  except  in  Maine  and  New  Hampshire; 
could  such  a  covenant  be  held  to  afford  no  more 
than  a  reasonable  protection  to  a  covenantee 
who  bought  a  business  limited  only  to  New 
York  City?  And  is  it  any  answer  to  say  that 
the  area  which  must  be  considered  in  testing  . 
the  reasonableness  of  the  covenant  is  not  the 
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protection  of  what  the  biscuit  company  bought 
from  the  covenantors,  but  the  added  extent 
which  the  business  had  acquired  by  the  aggre- 
gation of  purchases  from  a  number  of  other 
parties? 

The  extent  of  the  territory  over  which  the 
business  of  the  Delaware  Pottery  was  carried 
on  at  the  time  of  the  sale  had  been  defined 
by  the  previous  experience  of  the  vendors  to  be 
limited  to  an  area  east  of  the  Mississippi  and 
north  of  Washington,  Richmond,  and  Louis- 
ville. So  far  as  the  evidence  shows,  the  busi- 
ness sold  had  not,  at  the  time  of  the  sale,  any 
Inherent  capacity  for  further  extension  over 
the  whole  territory  of  the  United  States.  It 
had  been  carried  on  for  many  years,  and  Its  ut- 
most limits  were  those  above  Indicated.  What 
is  sought  by  the  present  suit  is  to  expand  the 
covenant  given  to  protect  the  purchaser  of  the 
Delaware  Pottery  from  competition  by  the 
vendors  in  the  business  done  by  that  pottery 
into  a  covenant  to  protect  the  vendee  of  that 
one  and  four  other  potteries  in  the  business 
which  It  had  purchased  from  them  all.  The 
greatly  wider  scope  of  the  business  of  the  com- 
plainant which  now  exists  has  come  by  reason 
of  the  additional  elements  of  Increased  capital, 
combination  with  other  associates  in  trade,  and 
control  of  production,  price-makfag,  distribu- 
tion, and  sales,  incidental  to  this  association  of 
the  several  other  potteries.  These  advantages 
did  not  attend  the  business  of  the  Delaware 
Pottery  as  it  was  sold,  and  in  respect  to  these 
the  defendants  did  not  covenant  or  receive  any 
consideration,  and  there  cannot  be  imputed  to 
them  an  engagement  to  protect  the  complain- 
ants In  the  enjoyment  of  these  benefits  which 
came  from  other  sources  than  the  covenantors. 
Nor  can  the  community,  by  this  strained  appli- 
cation of  the  rule  protecting  the  covenantee, 
be  deprived  of  the  services  of  the  covenantors 
in  localities  outside  of  the  scope  of  the  business 
they  sold,  as  it  existed  at  the  time  it  was  sold. 
This  would  be  forcing  a  test  of  the  validity  of 
the  covenant  by  its  reasonableness  as  a  protec- 
tion, not  only  of  the  thing  sold,  but  also  of  the 
subject-matter  of  four  other  sales  by  other  par- 
ties than  the  covenantors,  and  an  Increase  and 
expansion  resulting  from  this  aggregation  and 
several  years'  prosecution  of  its  business. 

It  Is  plain  that  the  covenant,  even  accept- 
ing the  exceptions  as  genuine  and  made  In 
good  faith,  was  far  wider  in  the  area  of  its 
exclusion  of  the  covenantors  from  the  pur- 
suit of  their  business  than  was  in  any  way 
necessary  to  protect  the  covenantee  In  the 
enjoyment  of  the  thing  sold.  Such  an  ex- 
clusion was  an  unreasonable  deprivation  of 
the  right  of  the  community  to  have  the  bene-' 
fit  of  the  skill  and  industry  of  the  defend- 
ants in  the  pursuit  of  their  business,  and 
makes  the  covenant  void  as  against  public 
policy.  The  case  of  Alpaugh  v.  Wood,  53  N. 
3.  Law,  638,  23  AtL  261,  is  referred  to  by  the 
complainant  as  laying  down  a  criterion  for 
ascertaining  what  is  a  true  reasonableness  in 
the  interpretation  of  the  contract.  In  that 
case  the  defendants  had  contracted  to  "take 


the  entire  charge  of  the  manufacturing  de- 
partment of  a  pottery  including  the  decorat- 
ing, department,"  and  give  their  time  and 
skill  to  the  management  of  the  business.  The 
suit  was  brought  because  of  alleged  failure 
to  exercise  the  proper  skill  and  care  in  per- 
forming the  contract  It  was  shown  that  at 
and  before  the  contract  the  factory  had  pro- 
duced only  common  grades  of  ware;  that 
soon  after  the  defendants  took  charge  they 
sought  to  make  higher  grades  of  goods  and 
to  decorate  them.  In  this  they  spoiled  the 
goods.  At  the  close  of  the  plaintiff's  case, 
he  was  nonsuited  on  the  ground  that  the  con- 
tract related  only  to  the  common  gradeB 
which  had  been  manufactured  prior  to  and 
at  the  time  of  the  contract.  On  error  the 
judgment  was  reversed.  The  court  of  errors 
declared  It  was  reasonable  to  assume  that,  in 
making  an  arrangement  to  last  over  three 
years  for  the  superintendence  of  an  enterprise, 
the  parties  contemplated  the  Introduction  of 
improvements,  etc.;  that  the  opposite  assump- 
tion would  be  unreasonable.  It  is  Insisted 
the  court  of  errors  has  thus  established  a 
measure  of  reasonableness  whereby  the  cov- 
enant in  the  case  now  under  consideration 
must  be  held  to  be  only  reasonable,  if  It  be 
tested  by  the  protection  which  the  covenan- 
tee may  need  In  the  enjoyment,  not  only 
of  that  which  the  covenantors  sold,  but  of 
what  the  covenantee  bought  of  other  parties, 
because  every  man  who  goes  into  business 
may  be  expected  to  extend  bis  operations, 
etc  The  case  cited  does  not  aid  the  deter- 
mination of  that  now  under  consideration. 
The  terms  of  the  contract  expressly  provided 
for  the  taking  charge  of  a  decorating  depart- 
ment, and  the  defendants  having,  in  recogni- 
tion of  that  obligation,  undertaken  its  per- 
formance and  failed,  and  suit  being  brought 
because  of  their  failure,  it  was  quite  within 
their  contract  to  bold  that  the  defendants 
reasonably  contemplated  the  Introduction  of 
such  Improvements  In  making  decorative 
ware  and  its  incidents  as  were  then  or  might 
thereafter  be  in  common  use  in  similar  es- 
tablishments. In  the  case  in  hand  the  cove- 
nant must  be  held  to  have  related  to  the 
thing  sold,  and  nothing  in  it  Indicates  any 
consideration  by  the  defendants  for  the  pro- 
tection of  anything  else  than  the  Delaware 
Pottery  business,  which  they  sold. 

Mr.  Tapscott,  who  secured  the  contracts  for 
the  complainant,  obviously  had,  at  an  early 
period  in  the  transactions,  a  clear  conception 
of  the  advantages  of  a  covenant  which  might 
restrict  the  vendore,  not  only  from  competing 
with  the  business  which  they  Bold,  but  also 
from  engaging  in  business  in  competition 
with  the  other  potteries  which  Tapscott  was 
then  In  the  act  of  buying.  The  covenant 
against  competition  in  the  option  taken  Janu- 
ary 23,  1891,  from  the  Crescent  Pottery  Com- 
pany, one  of  the  five  In  the  combination  now 
known  as  "Trenton  Potteries  Company,"  the 
complainant,  prohibited  the  manufacture  of 
pottery  ware  "now  made  by  the  five  potteries 
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of  which  this  la  one."  It  will  be  perceived 
that  at  the  very  opening  stage  of  the  trans- 
actions, in  January,  1881,  this  contract  with 
the  Crescent  Company  attempted  to  secure  to 
the  covenantee,  by  express  agreement,  the 
same  liberality  of  protection  which  it  is  now 
argued  must  be  Imputed  as  a  reasonable  con- 
struction to  the  defendants'  covenant,  which 
makes  no  mention  of  this  greater  exclusion, 
for  the  defendants  in  selling  the  Delaware 
Pottery  never  referred  to  the  productions  of 
the  other  potteries  in  the  proposed  combina- 
tion. In  my  Judgment,  if  they  had,  in  con- 
sideration of  their  sale  of  their  own  Delaware 
Pottery,  in  express  terms  covenanted  not  to 
compete  with  the  vendee  in  the  business  done 
by  the  five  potteries,  of  which  the  Delaware 
was  one,  the  covenant  would  not  have  been 
enforceable,  because  not  necessary  to  protect 
the  vendee  in  the  enjoyment  of  the  Delaware 
'Pottery,  the  thing  which  the  vendor  sold. 

The  third  ground  on  which  the  defendants 
resist  the  enforcement  of  this  covenant  is  that 
it  is  so  wide  in  point  of  time  as  to  exclude 
them  in  fact  from  engaging  in  business  dur- 
ing the  whole  period  of  their  lives,  which  in 
effect  is  a  perpetual  exclusion,  and  is  unrea- 
sonable and  against  public  policy,  etc.  On 
this  question  of  the  reasonableness  of  the  du- 
rations of  a  restraint,  It  has  been  'held  in 
England  as  to  some  covenants  that,  if  they 
are  in  other  respects  unobjectionable,  the 
mere  fact  that  they  restrain  the  defendant 
during  his  life  Is  not  so  unreasonable  a  dura- 
tion that  the  covenant  will  be  held  void. 
This  has  been  so  held  as  to  a  druggist  clerk's 
covenant  with  his  employer  not  to  engage  in 
that  business  in  a  certain  town.  Hitchcock 
v.  Coker,  6  AdoL  &  E.  453;  Hastings  v.  Whit- 
ley, 2  Exch.  611.  In  Elves  v.  Crofts,  10  C.  B. 
241,  a  butcher's  agreement  with  his  vendee 
of  the  lease  of  the  shop,  not  to  carry  on  the 
trade,  was  held  good,  even  after  the  expira- 
tion of  the  term,  and  after  the  covenantee 
ceased  to  carry  on  the  business.  So  a  sur- 
geon with  his  partner.  Atkyns  v.  Klnnler, 
4  Exch.  776.  In  this  state,  however,  an  In- 
junction was  refused  in  MandevIIle  v.  Har- 
man,  42  N.  J.  Eq.  1S5,  7  Atl.  37,  on  a  con- 
tract by  an  assistant  to  a  physician  not  to  en- 
gage in  practice  of  medicine  in  Newark  "at 
any  time  hereafter,"  on  the  ground  that  the 
good  will  of  a  physician's  practice  was  de- 
pendent upon  the  personal  skill  of  the  physi- 
cian, and  would  die  with  him;  that,  however 
the  law  might  be  In  England,  in  New  Jersey 
a  property  right  in  such  a  good  will  had  nev- 
er been  recognized.  This  question  of  the  un- 
reasonableness of  a  covenant  on  the  element 
of  Its  duration  becomes  of  no  significance 
when  it  Is  held,  as  in  this  case,  to  be  objec- 
tionable because  in  general  restraint  of  trade 
as  to  the  area  from  which  it  excludes  the 
covenantor.  The  same  result  attends  a  find- 
ing that  the  covenant,  though  In  partial  re- 
straint of  trade,  Is  wider  in  the  space  of 
exclusion  than  Is  reasonably  necessary  to  pro- 
tect the  covenantee.    For  each  of  these  rea- 


sons the  covenant  under  consideration  is 
against  public  policy  and  void.  A  limitation 
in  point  of  time  in  such  a  covenant,  however 
reasonable  in  itself,  cannot  save  it  from  the 
objection  that  it  is  against  public  policy.  The 
principle  Is  very  tersely  stated  In  a  note  to 
Hunlocke  v.  Blacklowe,  2  Saund.  156b:  "The 
principle  on  which  contracts  in  restraint  of 
trade,  partial  in  point  of  space,  have  been 
supported,  has  not  been  applied  to  restraints 
general  In  point  of  space,  but  partial  in  point 
of  time;  for  that  which  the  law  does  not  al- 
low is  not  to  be  tolerated  because  it  is  to  last 
for  a  short  time  only."  The  prohibition 
which  prevents  the  covenantor  from  practic- 
ing his  trade  anywhere  deprives  the  public 
of  his  services  entirely  during  that  period. 
The  partial  restrictions  which  are  supported 
are  those  which  leave  a  portion  of  the  public 
to  receive  the  services  of  the  covenantor,  but 
where  the  contract  is  for  a  general  restraint, 
though  for  a  limited  time,  the  whole  of  the 
public  is  deprived  of  his  services  during  the 
period  in  question.  So,  when  the  exclusiou 
reaches  over  an  area  not  necessary  for  the  en- 
joyment by  the  covenantee  of  the  thing  sold, 
the  public  Is  to  this  extent  uselessly  deprived 
of  the  benefit  of  the  covenantor's  skill  and  la- 
bor, and  this  the  law  does  not  tolerate  even 
for  a  short  time.  The  limitation  of  time  in 
this  covenant  is  therefore  of  no  aid  to  the 
complainants. 

I  have  found  the  covenant  to  be  void  be- 
cause of  Its  too  extended  area  of  exclusion.  I 
do  not  deem  it  necessary  to  consider  its  rea- 
sonableness upon  the  point  of  its  duration. 

The  defendants  raise  a  further  point  of  ob- 
jection to  the  granting  of  an  injunction  to  en- 
force this  covenant  upon  the  ground  that  the 
scheme  which  has  .combined  these  five  potteries 
under  one  management,  as  the  Trenton  Potter- 
ies, contemplated  for  its  principal  object  the 
control  of  the  production,  distribution,  and  sale 
of  sanitary  pottery  ware,  admitted  in  the  com- 
plainant's prospectus  to  be  a  necessity  of  life; 
that  the  covenant  now  sought  to  be  enforced 
was  taken  as  one  of  like  character  with  four 
others,  obtained  at  the  same  time,  in  aid  of  the 
common  object,  to  preclude  competition  in  the 
production  of  sanitary  ware.  The  covenants 
affected  three-fourths  of  the  production  of  sani- 
tary ware  in  the  whole  country,  and  secured  to 
the  complainant  company  a  dominance  In  the 
trade  which,  if  the  covenants  of  restraint  were 
enforced,  would  have  enabled  them  substantial- 
ly to  monopolize  the  production  and  sale  of  one 
of  the  necessities  of  life.  The  evidence  shows 
that,  at  the  time  the  negotiations  opened  for 
the  purchase  of  the  potteries  now  forming  the 
complainant  company,  those  potteries,  and  oth- 
ers which  were  engaged  in  the  production  of 
sanitary  ware,  were  members  of  an  associa- 
tion which  was  called  the  "American  Sanitary 
Potters'  Association."  This  association  con- 
trolled the  prices  at  which  these  goods  were 
put  upon  the  market  Mr.  Hancock,  who  re- 
ceived the  conveyance  of  the  Delaware  Pot- 
tery real  estate,  as  trustee  to  convey  It  to  the 
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complainant  company,  and  Is  its  rice  presi- 
dent, testifies  that  there  were  eight  members 
of  that  association  In  July,  1892,  when  the  com- 
plainant secured  the  combination  of  five  of 
them.  In  determining  the  action  of  the  asso- 
ciation, each  pottery  In  the  association  had  one 
vote,  and  the  vote  of  the  majority  controlled 
the  action  of  the  whole.  He  further  states 
that,  on  acquiring  control  of  five  of  the  eight 
members  of  the  association,  the  combined  com- 
pany preserved  the  Individuality  of  each  of 
the  potteries  which  It  bought,  so  that  the  com- 
bination, the  Trenton  Potteries  Company,  had 
five  votes  In  the  association  Instead  of  one. 
Mr.  Tapscott,  in  promoting  the  combination, 
sought  to  bring  in  all  of  the  members,  but, 
failing  In  that,  he  secured  the  five,  forming  a 
majority  of  the  association.  He  was  very 
anxious  to  secure  those  potteries  which  pro- 
duced much  sanitary  ware,  and  indifferent  to 
those  which  made  but  little.  His  action  In 
forming  the  combination  began  when  he  had 
made  a  certainty  that  he  could  secure  a  ma- 
jority of  the  members  of  the  Sanitary  Ware 
Association,  and  each  step  in  completing  the 
combination  was  taken  simultaneously  with  the 
whole  five  potteries.  The  covenant  sought  to 
be  enforced  In  this  case,  though  separate  and 
independent  in  itself,  and  applicable  only  to  the 
Delaware  Pottery,  and  framed  to  preclude  the 
defendants  from  engaging  in  the  business,  was 
accompanied  by  other  covenants  imposing  a 
like  restraint  upon  the  vendors  of  each  of  the 
other  four  sanitary  potteries.  The  slight  vari- 
ances in  these  covenants  indicate  the  plan. 
That  taken  from  the  Crescent  precludes  pro- 
duction of  pottery  ware  "now  made  by  the  five 
potteries  of  which  this  is  one."  That  taken 
from  the  Equitable  prohibited  the  vendors 
from  engaging  in  the  manufacture  of  sanitary 
ware.  The  formation  of  a  company  controlling, 
as  nearly  as  possible,  the  whole  sanitary  ware 
production,  was  evidently  within  the  contem- 
plation of  the  parties,  and  was  carried  into  ef- 
fect by  the  steps  above  recited.  The  sets  of 
questions  asked,  and  the  successive  and  simul- 
taneous agreements,  and  the  explanatory  testi- 
mony, clearly  show  this.  The  circular  Invit- 
ing stock  subscriptions  also  shows  it,  and  indi- 
cates that  the  possession  of  this  control  of  sani- 
tary ware  production,  and  the  power  to  ex- 
clude almost  all  of  the  previous  makers  from 
the  trade,  were  esteemed  by  those  offering  the 
stock  of  the  combined  company  for  sale  to  be  a 
most  important  quality  In  appreciating  the 
value  of  that  stock.  They  announced  that  the 
five  companies  manufactured  and  sold  75  per 
cent  of  the  entire  output  of  the  sanitary  plumb- 
ing ware  made  in  this  country;  that  these  goods 
were  "of  absolute  necessity  to  the  community"; 
and  that  those  who  went  out  of  the  business 
did  so  under  contract  not  to  engage  in  any  com-' 
petlng  business.  That  the  scheme  contemplat- 
ed the  control  of  the  sanitary  ware  production 
is  further  shown  by  the  incident  of  the  subse- 
quent purchase  of  the  stock  In  the  Brewer  Pot- 
tery Company.  This  company  was  producing 
sanitary   ware. .  Mr.   Bayne  states   that  the 


proposition  to  purchase  Its  stock  was  not  favor- 
ably considered  until  he  was  impressed  by  the 
fact  that  "it  was  necessary  for  the  protection 
of  our  interest  in  the  East  to  have  some  stock 
in  the  West"  Others  of  the  owners  of  the 
stock  In  the  Trenton  Potteries  Company  join- 
ed Mr.  Bayne  In  purchasing  a  bare  majority 
of  the  stock  of  this  outside  sanitary  ware  pot- 
tery. The  Trenton  gentlemen  who  thus  join- 
ed in  this  purchase  had  all  of  them  covenanted 
not  to  engage  In  the  pottery  business,  but  Mr. 
Bayne  explains  that  "the  action  was  taken  for 
the  protection  of  the  Trenton  Potteries  Com- 
pany." Mr.  Hancock  also  explains  that  this 
purchase  was  made  to  protect  the  prices  then 
prevailing  In  the  combination,  referring  to  the 
Sanitary  Potters'  Association.  |25O,000  was 
spent  for  this  purpose.  Although  the  owner- 
ship of  this  stock  was  in  the  Individuals  who- 
made  the  purchase,  the  whole  of  the  stock 
bought  was  put  in  the  name  of  Mr.  Morse,  of 
the  banking  firm  of  A.  M.  Kidder  &  Co.,  who 
were  financing  the  Trenton  Potteries,  with  ab- 
solute authority  to  control  the  concern,  for  the 
protection  of  the  Interests  of  the  associated  pot- 
teries of  the  Trenton  Potteries  Company.  The 
final  effect  of  this  purchase  was  that  the  Tren- 
ton Potteries  Company,  and  its  financial  sup- 
porters, were  enabled  to  dictate  the  produc- 
tion and  prices  of  much  the  greater  part  of  the 
sanitary  ware  then  made  in  this  country.  This 
control  was  at  that  time  not  only  over  the  pro- 
duction and  prices  of  the  sanitary  ware  made 
in  the  potteries  which  the  complainant  had  ac- 
quired and  combined  In  the  Trenton  Potteries 
Company,  but  at  the  time  the  combination 
was  made  the  complainant  had  contrived  and 
was  able,  under  the  arrangement  retaining  its 
five  votes  of  the  eight  in  the  American  Sani- 
tary Potters'  Association,  by  its  majority  vote, 
to  control  the  prices  of  the  sanitary  ware  pro- 
duced by  the  other  members  of  that  associa- 
tion whose  potteries  it  had  not  purchased.  All 
that  was  needed  to  perfect  its  dominion  over 
that  trade  was  the  enforcement  of  the  cove- 
nants securing  the  combination  against  com- 
petition from  those  whose  potteries  It  had 
bought,  and  it  was  well  fortified  to  maintain 
its  power  to  dictate  the  terms  upon  which  the 
community  would  be  permitted  to  obtain  what 
the  controllers  of  its  production  declared  was 
"an  absolute  necessity." 

The  complainant  insists  that  in  the  acquire- 
ment by  the  complainant  of  the  five  potteries 
"the  purchases  were  distinct  and  separate; 
they  were  made  In  pursuance  of  no  combina- 
tion or  executory  contract;"  and  that  the 
question  Is  therefore  presented  whether  a 
"purchase  of  several  out  of  a  great  number 
of  plants  engaged  in  one  industry  is  objec- 
tionable to  the  law."  These  contentions  are, 
in  this  phase  of  the  case,  to  be  considered 
from  the  point  of  view  which  the  protection 
of  the  Interests  of  the  public  may  require  the 
court  to  take.  So  far  as  the  purchases  of 
the  five  potteries  were  concerned  In  their  re- 
lation to  each  other,  they  were,  Indeed,  dis- 
tinct but  Utelx  associaUsa  was  mica  more 
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than  a  simple  aggregation  of  separate  pur- 
chases, each  executed  and  complete  In  Itself. 
Looking  at  the  transactions  In  their  broader 
relations  to  the  Interests  of  the  public,  the  tes- 
timony shows  a  scheme,  single  and  complete 
In  Itself,  based  upon  an  expectation  of  ob- 
taining by  a  combination  of  the  five  sanitary 
ware  potteries,  and  the  acquiring  of  their 
majority  power  in  the  Sanitary  Potters'  As- 
sociation, and  the  enforcement  of  the  cove- 
nants against  competition,  the  control  of  the 
production  and  price  of  an  article  of  mer- 
chandise which  had  become  an  article  of 
oecesslty  In  public  use.  The  steps  towards 
perfecting  this  plan  were  stopped  or  retarded 
by  every  Interference  with  the  furtherance  of 
the'  design,  and  went  on  to  completion  only 
when  its  object  appeared  to  have  been  cer- 
tainly attained.  All  of  these  incidents,  the 
purchase  of  the  five  potteries,  the  control  of 
the  American  Sanitary  Potters'  Association, 
and  the  exclusion  of  the  vendors  of  the  five 
potteries  from  competition,  were  component 
parts  of  the  scheme  whereby  the  control  of 
>he  marketing  of  sanitary  pottery  ware  was 
to  be  secured;  and  this,  too,  not  as  a  means 
of  successful  competition  with  rivals  in  the 
trade,  but  to  enable  the  complainant  to  dic- 
tate to  the  public  the  prices  which  must  be 
paid. 

It  Is  contended  with  much  ingenuity  by  the 
complainant  that  there  cannot  be  a  monopoly 
where  there  is  a  mere  succession  or  aggrega- 
tion of  purchases;  that  this  result  always  at- 
tends every  acquirement  of  property  by 
which  one  buys  the  stock  and  business  of  an- 
other engaged  in  the  same  trade;  that  the 
party  making  such  purchases  has  the  right  to 
fix  the  production  and  the  prices  of  his  own 
goods  as  he  pleases,  after,  as  much  as  before, 
the  acquirement  of  his  competitor's  business. 
The  complainant,  however,  did  not  stop  at 
this  point,  either  In  the  design  or  In  the  exe- 
cution of  the  scheme  which  resulted  In  its 
formation.  By  securing  the  voting  power  of 
the  five  potteries  In  the  Potters'  Association, 
it  sought,  and  for  a  time,  at  least,  secured, 
the  means  of  imposing  the  acceptance  of  the 
prices  which  it  fixed,  not  only  on  the  sales  of 
sanitary  ware  which  the  five  potteries  produced, 
but  also  on  the  sanitary  ware  produced  by  the 
potteries  of  the  other  three  members  of  that 
association,  which  the  complainant  had  not 
purchased.  Here  was  a  control  obtained  and 
exercised  by  the  complainant  over  the  produc- 
tion and  prices  of  sanitary  ware  manufac- 
tured by  separate  and  Independent  owners, 
enabling  the  complainant  to  raise  the  prices 
of  this  merchandise  as  Its  interests  might 
suggest  This  condition  of  things  existed  for 
nearly,  If  not  quite,  a  year  after  the  com- 
plainant company  was  formed.  It  is  impos- 
sible to  read  the  frank  testimony  of  Mr.  Han- 
cock, the  vice  president  of  the  complainant 
company,  without  accepting  the  conclusion 
that  the  large  expenditure  of  $250,000  by 
those  Interested  in  the  complainant  company, 
.a  securing  the  control  of  the  Brewer'  Sani- 


tary Ware  Pottery  at  Tiffin,  Ohio,  was  made 
to  preserve  the  power  over  prices  which  it 
was  believed  had  been  already  secured,  but 
which  the  Brewer  Company  threatened  to  de- 
stroy. Speaking  of  the  relations  of  the  Brew- 
er Company  and  the  complainant,  after  this 
purchase  of  the  Brewer  Company's  stock,  he  says 
the  purchase  of  the  majority  of  the  stock  of 
the  Brewer  Company  was  made  at  the  sug- 
gestion of  Mr.  Tapscott,  Mr.  Bayne,  and  the 
New  York  parties;  that  It  was  bought  for 
$250,000  by  Mr.  Hancock  and  others,  and  put 
under  the  absolute  control  of  Mr.  Morse,  of 
the  banking  firm,  without  any  definition  of 
the  character  of  his  holding,  the  owners  trust- 
ing to  luck,  but  having  confidence  the'  bank- 
ers would  carry  out  the  design  of  the  buyers, 
which  was  that  this  pottery  should  be  kept 
under  control  of  the  purchasers  who  were 
the  directors  and  managers  of  the  Trenton 
Potteries  Company.  Mr.  Hancock  says  they 
made  this  purchase  to  protect  the  prices  then 
prevailing  In  the  combination  of  which  the 
Brewer  Company  was  not  a  member,  and 
thus  to  protect  the  money-making  power  of 
the  complainant  company,  which  controlled 
the  combination.  It  Is  not  surprising  that 
the  expected  result  followed,  and  that  Mr. 
Hancock  should  testify,  regarding  the  com- 
plainant company  and  the  Brewer  Company, 
"Their  prices  are  similar  now  In  the  open 
market."  The  purchase  of  the  Brewer  Pot- 
tery Is  a  clear  Indication  of  the  original  ob- 
ject, the  control  of  the  market 

It  is  of  no  significance  that  some  time  after 
complainant  had  secured  this  position,  from 
which  It  could  dictate  prices  to  the  public, 
the  Sanitary  Ware  Potters'  Association  was 
broken  up,  and  the  scheme  in  this  particular 
failed.  The  validity  or  invalidity  of  the  con- 
tract did  not  depend  upon  the  success  or  fail- 
ure of  the  plan  to  secure  a  monopoly  of  the 
market  If  "t  was  against  public  policy  when 
It  was  entered  upon,  It  was  tainted  and  non- 
enforceable  in  the'  courts  ever  after.  Even 
if  the  scheme  were  beneficial  in  its  results,  it 
would  not  be  validated.  Where  a  combina- 
tion which  is  against  public  policy,  which  has 
obtained  control  of  prices,  has  in  fact  reduced 
them,  it  is  yet  invalid,  for  the  reduction  may 
be  necessary  to  crush  competition,  and  the 
combination  still  retain  power  to  raise  them 
at  its  discretion.  Richardson  v.  Buhl,  77 
Mich.  660,  43  N.  W.  1102.  Nor  Is  It  any 
avoidance  that  It  Improved  the  quality  of  the 
goods.  State  v.  Standard  Oil  Co.  (Ohio  Sup.) 
30  N.  E.  279.  Nor  that  the  titles  to  all  of  the 
properties  which  are  joined  to  accomplish  the 
control  of  prices  do  not  stand  In  the  names  of 
the  parties  who  are  active  in  the  movement 
Stockton  v.  Railroad  Co.,  50  N.  J.  Eq.  82,  24 
Atl.  964.  Nor  is  it  necessary  that  the  illegal 
combination  shall  have  obtained  possession  of 
the  whole  or  nearly  all  of  the  particular  trade. 
The  control  of  50  per  cent  of  the  coal  fields, 
and  the  expectation  of  the  co-operation  of  the 
remainder  of  the  producers  to  effect  a  change 
in  the  price  of  the  output  was' held  to  Indl- 
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cate  a  purpose  to  monopolize  the  trade.  Page 
84,  50  N.  J.  Eq.,  and  page  9T6,  24  AtL 

In  the  case  in  hand  the  complainant  pro- 
claimed In  its  prospectus  that  by  its  ownership 
of  the  five  potteries  It  had  the  control  of  three- 
fourths  of  the  production  of  sanitary  ware. 
On  securing  this  control  It  had  kept  their  sep- 
arate and  majority  vote  in  the  Potters'  Asso- 
ciation, and  thus  obtained  power  to  dictate  the 
prices  at  which  the  other  unbought  potteries 
should  sell  tbetr  sanitary  ware,  and,  finding 
this  dominance  threatened  by  the  activity  of.' 
the  Brewer  Pottery,  its  owners  indicated  their 
continued  purpose  to  maintain  Its  power  by 
the  purchase  of  the  majority  of  the  Brewer 
Company  stock,  and  their  deposit  of  it  with 
the  bankers  who  financiered  the  complainant, 
with  authority  over  it  so  absolute  that  not  even 
an  acknowledgment  in  writing  was  taken  to 
show  what  the  bankers  were  to  do  with  it. 
Since  that  time  the  prices  of  the  Brewer  Pot- 
tery and  those  of  the  complainant  company 
have  been  similar.  The  power  of  the  complain- 
ant over  the  marketing  of  sanitary  ware  Im- 
mediately on  taking  the  covenants  against 
competition  must  practically  have  dominated 
that  business,  if  It  could  enforce  these  cove- 
nants, and  thus  keep  the  vendors  of  the  five 
potteries  out  of  the  trade. 

These  covenants  against  competition  were  all 
taken  at  substantially  the  same  time  in  support 
of  the  position  of  the  complainant.  By  the 
one  now  sought  to  be  enforced,  the  defendants 
agreed  not  to  "engage  In  the  business  of  manu- 
facturing pottery  ware"  for  a  period  of  50 
years  from  this  date  (July  6,  1892).  The  ex- 
pressed terms  show  the  covenant  to  be  execu- 
tory, for,  if  it  be.  valid,  it  may  be  enforced 
against  any  breach  which  any  covenantor  may 
make  within  50  years  of  its  date.  This  very 
suit  la  brought  to  enforce  it  by  restraining  the 
defendants  from  further  breach  of  Its  terms. 
It  Is  plainly  yet  executory.  Like  covenants 
are  outstanding  against  all  the  others  vendors 
of  the  potteries  now  owned  by  the  complainant. 
When  they  were  obtained,  these  covenants,  if 
enforced,  would  shut  out  from  the  business  the 
larger  part  of  those  who  were  carrying  on  the 
trade  as  proprietors.  The  question  Is  present- 
ed, should  this  court  aid,  by  the  use  of  its 
process,  in  the  enforcement  of  covenants  ar- 
ranged as  part  of  a  scheme  to  obtain  control 
over  the  production  and  prices  of  a  class  of 
merchandise  necessary  to  the  comfort  of  the 
community?  Contracts  of  this  character  may 
not  be  illegal  in  the  sense  that  they  are  criminal 
or  were  prohibited,  and  yet  they  may  not  be 
enforceable  in  the  courts.  As  was  admirably 
expressed  by  Lord  Bowen  in  the  court  of  ap- 
peals in  Steamship  Co.  v.  McGregor,  23  Q.  B. 
Div.  619:  "The  law  does  not  prohibit  the 
making  of  such  contracts.  It  merely  declines, 
after  they  have  been  made,  to  recognize  their 
validity.  The  law  considers  the  disadvantage 
bo  Imposed  upon  the  contract  a  distinct  shelter 
to  the  public."  The  case  before  him  was  an 
action  for  damages  for  conspiracy  to  prevent 
trade  and  for  an  Injunction  against  wrongful 
80A-60 


acts.  The  complainant  was  a  stranger  to  an 
agreement  which  was  attacked  on  the  ground  ' 
that  it  tended  to  create  a  monopoly  and  was 
obnoxious  to  the  freedom  of  trade.  The  pro- 
ceeding sought  to  restrain  the  defendants  from 
further  action  under  it,  because  its  operation 
resulted  In  loss  to  the  complainant. '  Lord 
Bowen  declared  that  no  action  ever  laid  at 
common  law  against  any  individual  or  indi- 
viduals for  entering  into  a  contract,  merely  be- 
cause it  was  In  restraint  of  trade.  Id.  p.  619. 
As  neither  malice  nor  any  act  in  Itself  unlaw- 
ful" was  shown,  but  only  the  urgency  of  a  bitter 
competition  in  the  strife  for  trade,  the  judg- 
ment that  there  could  be  no  recovery  was  af- 
firmed. 

The  question  for  determination  is  quite  dif- 
ferent where  one  of  the  parties  to  the  contract 
tending  to  create  a  monopoly  in  trade  seeks  to 
enforce  it,  as  in  the  present  case.  There  are 
acts  which  a  man  may  agree  not  to  do,  and 
which  he  may  legally  refrain  from  doing,  but 
which  he  cannot  so  bind  himself  not  to  do  that 
the  courts  will  oblige  him  to  abstain.  In  the 
class  above  Indicated  are  an  agreements  In 
general  restraint  of  trade,— those  where  the 
abstention  tends  to  create  a  monopoly  or  to 
oppress  the  public.  No  court  would,  by  Its  de- 
cree, compel  a  man,  for  the  benefit  of  the  pub- 
lic, to  work  at  his  trade  or  practice  his  pro- 
fession, or  carry  on  his  business  In  competition 
with  his  rivals.  He  may;  if  he  likes,  agree 
not  to  do,  and  may  refrain  from  doing,  any  of 
these  things,  no  matter  how  disadvantageous 
to  the  community  his  omission  may  be;  but, 
If  It  be  sought  to  restrain  him  by  enforcing  his 
agreement  In  the  courts,  the  question  whether 
the  agreement  when  it  was  made  was  against 
public  policy  will  be  considered.  And  this 
view,  Involving  the  protection  of  the  Interests 
of  the  public,  will  be  taken,  even  If  not  sug- 
gested by  the  parties.  Richardson  v.  Buhl, 
supra.  The  transactions  which  attended  upon 
and  resulted  in  the  combination  of  the  five  san- 
itary ware  potteries,  and  'the  formation  of  the 
complainant,  show  the  object  of  the  parties  to 
be  to  secure  power  to  control  the  production 
and  dictate  the  prices  of  goods  of  that  class; 
and  not  only  of  those  made  by  the  complain- 
ant, but  also  by  the  members  of  the  Sanitary 
Potters'  Association.  The  covenants  to  sup- 
press competition,  one  of  which  is  sought  to  be 
enforced,  were  part  of  the  same  scheme,  and 
Indeed,  vitally  necessary  to  Its  success.  They 
were  not,  from  the  point  of  view  of  their  effect 
upon  the  public,  subsidiary  _and  incidental  to 
each  several  purchase,  but  were  all  simultane- 
ously sought  for,  obtained,  and  used  as  a 
means  to  reach  the  desired  common  end,— the 
domination  of  the  trade,— and  their  usefulness 
In  accomplishing  this  result  was  exploited  In 
the  prospectus  of  the  complainant  as  a  means 
of  Increasing  the  demand  for  lis  capital  stock. 
The  prayer  for  their  enforcement  is,  in  my 
view,  an  asking  that  the  court  shall  aid  in  car- 
rying Into  effect  a  scheme  which,  in  all  its 
parts,  tended  to  secure  to  the  complainant 
company  such  an  undue  control  of  the  market- 
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.  lag  of  a  necessity  of  life  as  la  against  public 
•policy.     I  will  advise  a  decree  that  the  com- 
plainant's bill  be  dismissed,  with  costs. 


(185  Pa.  St.  278) 

CALLAGHAN  v.  CALLAGHAN  et  al. 

(Supreme  Court  of  Pennsylvania.    April  4, 

1898.) 

Action  ox  Notb  —  Bet-On  —  Affidavit  or  Db- 

FBNSB. 

Statement  in  affidavit  of  defense,  in  ac- 
tion on  note,  alleging  that  plaintiff's  husband 
is  the  owner  of  the  note,  that  the  action  is 

Srosecuted  for  his  benefit,  and  that  he  is  in- 
ebted  to  defendant  in  a  certain  sum,  the  nature 
of  which  indebtedness  is  shown,  which  sum  de- 
fendant claims  to  be  entitled  to  set-off,  is  suf- 
ficient to  allow  the  set-off. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Elizabeth  Callaghan  against  Sarah 
E.  Callaghan  and  others,  executors  of  George 
Callaghan,  deceased.  From  Judgment  for 
plaintiff  for  want  of  a  sufficient  affidavit  of 
defense,  defendants  appeal.    Reversed. 

A.  Lewis  Smith,  for  appellants.  Wm.  B. 
Tolan,  for  appellee. 

McCOLLUM,  J.  It  seems  to  be  conceded 
by  the  parties  to  this  suit  that  the  compromise 
of  their  differences  was  annulled  by  noncom- 
pliance with  its  terms,  and  that  the  only  ques- 
tion to  be  considered  on  this  appeal  is  whether 
the  supplemental  affidavit  of  defense  was  suf- 
ficient to  prevent  judgment.  The  suit  is  on  a 
note  of  which  George  Callaghan,  now  deceas- 
ed, was  the  maker,  and  In  which  the  plaintiff 
appears  to  be  the  payee.  The  plaintiff  alleges 
In  her  statement  of  claim  that  she  is  entitled 
to  the  amount  of  the  note,  with  interest  from 
April  1,  1881.  less  $470.66,  Indorsed  thereon 
May  26,  1893.  The  defendants  aver,  In  their 
supplemental  affidavit,  that  the  plaintiff  is  not 
now,  and  never  was,  the  real  owner  of  the 
note;  that  her  husband,  Robert  Callaghan,  is 
the  actual  and  beneficial  owner  of  the  same; 
and  that  the  suit  upon  It  is  really  "prosecuted 
for  his  use."  They  also  declare  in  this  con- 
nection that  they  expect  to  be  able  to  prove 
this  averment  on  the  trial  of  the  case.  It  is 
further  averred  by  the  defendants  that  Rob- 
ert Callaghan  Is  Indebted  to  the  estate  they 
represent  in  the  sum  of  $2,303.56,  with  Interest 
thereon  from  the  17th  of  August,  1891,  which 
sum  they  claim  they  are  entitled  to  set  off 
against  the  Indebtedness  of  the  estate  on  the 
note  In  suit.  The'nature  and  origin  of  Robert 
Oallaghan's  indebtedness  to  the  estate,  the 
consideration  of  his  assumption  of  It,  and  the 
agreement  relating  to  its  sufficiency,  appear  In 
the  affidavit,  and  need  not  be  repeated  here. 
It  may  also  be  stated  in  this  connection  that 
the  defendants  aver  that  the  credit  of  $470.66, 
already  referred  to,  was  the  balance  of  a  tem- 
porary loan  made  by  them  to  Robert  Calla- 
ghan, and  that  the  plaintiff,  by  his  direction 
and  with  their  consent,  Indorsed  the  same  on 
the  note,   "without  the  payment  by  him  to 


her  of  any  part  thereof."  This  averment  was 
doubtless  Intended  as  the  statement  of  a  cir- 
cumstance corroborative  of  the  defendants' 
claim  that  the  plaintiff's  husband  was  the  own- 
er of  the  note.  The  averments  in  the  affidavit 
of  defense  must  be  accepted,  on  this  appeal, 
as  true,  and  they  are  clearly  sufficient  if  es- 
tablished by  competent  evidence  to  allow  a  set- 
off against  the  note  of  the  indebtedness  of 
Robert  Callaghan  to  the  estate.  Judgment  re- 
versed, and  procedendo  awarded. 


(185  Pa.  St.  305) 
HOTTENSTEIN  v.  HAVERLT. 
(Supreme  Court  of  Pennsylvania.    April  4, 
1898.) 
Judgment  —  Satisfaction— Vacating  'Judgment. 
On  the  hearing  of  a  rule  to  show  cause  why 
satisfaction  of  the  judgment  should  not  be  en- 
tered, conflicting  evidence  on  the  question  of 
payment  was  offered.    Bdd,  that  it  was  in  the 
discretion  of  the  court,  instead  of  discharging 
the   rule   and    entertaining   an    application    to 
open  the  judgment,  to  order  the  judgment  open- 
ed, and  cause  the  issue  of  payment  to  be  submit- 
ted to  a  jury. 

Appeal  from  court  of  common  pleas,  Sul- 
livan county. 

Action  by  W.  J.  Hottensteln  against  A.  C. 
Haverly.  A  judgment  was  rendered  In  fa- 
vor of  the  plaintiff,  and  thereafter  a  rule  to 
show  cause  why  satisfaction  thereof  should 
not  be  entered  was  granted;  and,  on  a  hear- 
ing thereof,  it  was  ordered  that  the  judg- 
ment be  opened,  and  an  issue  formed  to  as- 
certain whether  It  had  been  paid.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

J.  G.  Scouten,  for  plaintiff.  B.  J.  Mullen, 
for  appellee.  .- 

STERRETT,  G.  J.  This  proceeding  was 
commenced  by  defendant's  petition  to  the 
court  below,  setting  forth  certain  facts,  and 
praying  for  a  rule  on  the  plaintiff  to  show 
cause  why  the  judgment  therein  specified 
should  not  be  satisfied.  The  rule,  as  prayed 
for,  was  granted,  and  the  matter  was  so 
proceeded  In,  by  taking  testimony,  etc.,  that 
on  January  14;  1896,  the  court  made  the  fol- 
lowing order:  "After  consideration  of  the 
evidence,  It  is  ordered  that  the  above  judg- 
ment, No.  87,  September  term,  1892,  be  open- 
ed, and  the  defendant  is  allowed  to  come  In 
and  defend.  And  an  issue  is  formed,  where- 
in W.  J.  Hottensteln  shall  be  plaintiff,  and 
A.  C.  Haverly  defendant,  to  ascertain 
whether  said  judgment  has  been  paid  or 
not"  In  due  course,  this  Issue  came  on  for 
trial  by  Jury;  and  in  May,  1896,  a  verdict 
in  favor  of  the  defendant  was  rendered,  and 
afterwards  judgment  was  entered  thereon 
for  costs. 

The  first  three  specifications  allege  error 
In  granting  the  issue,  and  in  not  discharging 
the  rule  to  show  cause  why  the  Judgment 
should  not  be  marked  satisfied  of  record,  etc. 
While  It  would  perhaps  have  been  more  reg- 
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ular  to  have  discharged  that  rale,  and  en- 
tertained an  application  to  open  the  judg- 
ment, etc.,  the  court,  having  all  the  evidence 
before  it,  was  not  bound  to  pursue  that 
course.  In  Its  discretion,  It  acted  upon  the 
evidence  adduced  by  the  parties,  and  made 
the  order  above  quoted.  In  this  there  was 
no  error  that  would  Justify  a  reversal  of  the 
judgment  and  vacation  of  the  order  award- 
ing the  Issue. 

The  remaining  specifications,  4  to  7,  inclu- 
sive, complain  of  the  rulings  of  the  learned 
trial  judge  therein  referred  to.  It  is  unnec- 
essary to  consider  these  specifications  In  de- 
tail. We  find  nothing  In  the  record  that 
would  justify  us  In  sustaining  either  of 
them.  The  issue,  under  the  evidence,  In- 
volved questions  of  fact,  which  were  clearly 
for  the  consideration  of  the  jury,  and  were 
submitted  to  them  in  an  impartial  and  fully 
adequate  charge,  of  which  the  plaintiff  In 
the  Issue  has  no  just  reason  to  complain. 

The  defendant's  contention  was  that,  while 
there  was  an  execution  out  for  the  sale  of 
his  real  estate  on  a  venditione  exponas,  he 
presented  a  petition  to  the  court,  and  obtain- 
ed a  stay  of  that  writ,  and  that  "during  the 
pendency  of  that  stay  an  arrangement  was 
made  with  the  plaintiff,  by  which  the  stay 
was  to  be  discharged,  and,  in  consideration 
of  that,  the  plaintiff  in  that  suit  was  to  ac- 
cept the  farm  upon  which  the  levy  had  been 
made,  that  the  farm  was  to  be  sold,  and 
that  plaintiff  was  to  accept,  In  full  consider- 
ation of  the  judgment,  the  amount  that  he 
would  realize  from  the  sale  of  that  farm"; 
and,  on  the  part  of  the  defendant,  that  ar- 
rangement was  fully  carried  out.  The  evi- 
dence in  support  of  this  contention  was 
quite  sufficient  to  carry  the  case  to  the  Jury 
on  the  controlling  questions  in  the  case,  and, 
by  their  verdict,  they  found  the  facts  In  de- 
fendant's favor.     Judgment  affirmed. 


(185  Pa.  St  302) 

WILLIAMS  v. 


TOZER  et  al. 


(Supreme  Court  of  Pennsylvania.     April  4, 

1898.) 

Trustees— Binding  Trust  Estate. 

An  estate  which  is  not  interested  in  the 

transaction  in  which  a  judgment  bond  is  given, 

and  has  received  no  benefit  therefrom,  cannot 

be  made  liable  for  judgment  on  the  bond  by  its 

trustee  becoming  a  surety  on  the  bond. 

Appeal  from  court  of  common  pleas,  Brad- 
ford county. 

Judgment  was  entered  for  James  H.  Wil- 
liams, now  to  the  use  of  the  P.  R.  Mitchell 
Company,  against  A.  R.  Tozer  and  Ralph 
Tozer,  trustee,  on  a  Judgment  bond  exe- 
cuted by  defendants,  and  conditioned  to  hold 
plaintiff  harmless  from  the  payment  of  any 
debts  of  the  firm  of  Williams  &  Tozer,  com- 
posed of  plaintiff  and  defendant  A.  R.  To- 
zer, the  latter  having  bought  the  Interest  of 
the  former.  Ralph  Tozer  was  trustee  un- 
der the  will  of  his  deceased  wife,  Sarah  To- 


zer; and  A.  R  Tozer,  their  son,  was  the 
principal  cestui  que  trust,  the  estate,  how- 
ever, to  go  to  certain  relatives  in  case  he 
died  without  issue.  Rule  to  enjoin  sale  of 
property  of  the  trust  estate  to  satisfy  the 
Judgment,  granted  on  petition  of  Ralph  To- 
zer, was  made  absolute,  and  plaintiff  ap- 
peals.  Affirmed. 

Rodney  A.  Mercur,  for  appellant  B.  Over- 
ton and  H.  F.  Maynard,  for  appellees. 

PER  CURIAM.  Notwithstanding  the  able 
and  ingenious  argument  of  appellant's  coun- 
sel, we  are  not  convinced  that  the  learned 
court  erred  in  making  absolute  the  rule 
theretofore  "granted  so  far  as  it  enjoins  the 
sheriff  from  selling  any  property  of  or  be- 
longing to  the  estate  of  Sarah  Tozer,  de- 
ceased." That  estate,  represented  by  Ralph 
Tozer,  trustee  (cne  of  the  parties  to  the  bond 
on  which  the  judgment  was  entered  by  vir- 
tue of  the  warrant  of  attorney  contained 
therein),  was  neither  Interested  in  the  trans- 
action in  which  the  judgment  bond  was 
given,,  nor  received  any  benefit  therefrom. 
As  trustee  or  otherwise,  Ralph  Tozer  had  no 
authority,  express  or  implied,  to  bind  the 
estate,  or  subject  the  property  or  assets 
thereof  to  execution  in  favor  of  the  plaintiff. 
The  authorities  relied  on  by  appellant  are 
inapplicable  to  the  facts  of  this  case.  De- 
cree affirmed,  and  appeal  dismissed,  at  ap- 
pellant's costs. 


(186  Pa.  St  332) 

In  re  DU  PLAINE'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.    April  4, 
1898.) 

Joint  Trusts—  Rights  or  Ckstcis  Qub  Trustbnt. 
Where  property  is  devised  in  trust,  half  the 
income  to  be  paid  to  testatrix's  son,  and  half  to 
her  daughter,  for  life,  with  cross  remainders 
from  one  to  the  other,  as  to  the  principal,  in 
case  either  died  without  issue,  or  disposition  of 
his  or  her  share,  there  is  a  joint  trust,  so  that  a 
mortgage  taken  from  the  trustee  by  the  son,  to 
protect  his  share,  inures  to  the  benefit  of  both.  ' 

Appeal  from  orphans'  court  Philadelphia 
county. 

In  the  matter  of  the  estate  of  Susan  E.  Du 
Plaine,  deceased,  Helen  A.  C.  Childs,  daugh- 
ter of  deceased,  petitioned  for  a  decree  that 
she  be  entitled,  equally  with  Benonl  C.  Du 
Plaine,  her  brother,  to  the  benefit  of  a  mort- 
gage taken  by  him  from  the  trustee  under  the 
will  of  deceased.  Decree  for  petitioner.  Re- 
spondent appeals.    Affirmed. 

The  opinion  of  the  court  below  Is  as  fol- 
lows (FERGUSON,  J.): 

"The  petitioner  and  respondent  are  brother 
and  sister.  Their  mother  by  her  will  gave  all 
the  rest  residue,  and  remainder  of  her  estate 
to  a  trustee  in  trust  to  manage  the  same,  and 
collect  and  receive  the  rents,  Issues,  and  profits 
thereof,  and  'pay  In  semiannual  installments 
one  full  oue-half  part  of  net  rents,  Income,  inter- 
est, dividends,  and  profits  unto  my  son,  Re- 
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nonl  C.  Du  Plaine,  for  and  during  all  the  term 
of  his  natural  life,'  etc.  And  the  'said  trustee 
shall  pay  the  remaining  one-half  part  of  the 
said  net  rents,  interest,  income,  dividends, 
and  profits.  In  semiannual  installments,  unto 
my  said  daughter,  Helen  Augusta  0.  Childs, 
for  and  during  the  full  term  of  her  natural 
life,'  etc.  In  the  case  of  the  death  of  either  of 
the  said  life  tenants,  the  principal  was  to  go 
to  their  children,  with,  however,  a  power  of 
disposition  otherwise  by  will;  and,  In  default 
of  children  or  a  will,  then  cross  Temalnders 
from  one  to  the  other.  The  brother  had  ac- 
cidentally learned  that  the  trustee  was  In  an 
embarrassed  condition,  financially,  and  went 
to  him,  and  Insisted  upon  a  settlement  for  his 
one-half  of  the  principal  sum  which  was  in  his 
hands  as  trustee,  and  under  pressure  of  threat- 
ened arrest,  etc.,  received  from  him  a  mortgage 
upon  some  real  estate  for  exactly  one-half  of 
the  trust  estate.  The  brother  for  several 
years  concealed  all  knowledge  of  the  Insolvent 
condition  of  the  trustee  from  his  sister,  and 
also  the  fact  that  he  had  tiled  to  protect  him- 
self by  securing  this  mortgage.  This  he  now 
claims  he  holds  for  his  own  benefit  alone,  and 
that  his  sister  has  no  Interest  therein.  Such 
are,  briefly  stated,  the  facts. 

"It  is  hard  to  find  language  sufficiently 
strong  to  condemn  the  conduct  of  a  brother 
who  would  thus  try  to  secure  himself  and 
leave  his  sister  In  the  lurch,  and,  after  he  sup- 
posed he  was  himself  secure,  not  to  give  her 
the  knowledge  by  which  she  might  have  been 
able  to  secure  herself,  also;  but  the  case  Is  not 
to  be  decided  upon  any  sentimental  considera- 
tions, but  upon  the  law  as  applicable  to  the 
facts  as  they  are  presented.  It  will  be  observ- 
ed that  the  trust  Is  a  joint  one,  and  although 
the  trustee,  In  an  account  filed,  divided  the 
fund  In  half,  and  stated  that  he  held  one  half 
for  one,  and  the  other  half  for  the  other,  of 
the  cestuls  que  trustent  there  was  no  distribu- 
tion so  decreed;  and  in  fact  there  could  not  be 
any  separation  of  this  fund,  under  the  will  of 
the  testatrix,  until  one  or  the  other  of  the  ces- 
tuls que  trustent  died,  when  other  Interests 
might  intervene.  The  mother  gave  all  her 
residuary  estate  to  this  trustee,  to  pay  one- 
half  of  the  Income  to  the  son,  and  one-half  of 
the  income  to  the  daughter.  She  did  not  give 
one-half  of  the  principal,  to  be  held  for  each, 
but  It  all  Is  to  be  held  jointly  in  trust  for  both. 
In  Aubert's  Appeal,  119  Pa.  St.  52,  12  Atl. 
810,  and  in  Wllen's  Appeal,  105  Pa.  St.  121, 
the  supreme  court  laid  down  the  law  that, 
where  an  estate  Is  so  given  for  two  persons,  It 
Is  to  remain  Intact  until  the  time  for  distribu- 
tion arrives,  because  'We  cannot  say,'  to  use 
their  language,  'that  a  moiety  of  the  income  of 
the  whole  may  not  be  more  valuable  to  the  sur- 
viving life  tenant  than  the  whole  of  the  in- 
come of  a  moiety.'  The  time  for  the  distribu- 
tion of  this  fund  has  not  arrived,  and  there- 
fore there  can  be  no  distribution  or  division  of 
it;  and  In  case  of  a  devastavit,  as  has  here 
happened,  anything  that  the  vigilance  of  either 
of  the  cestuls  que  trustent,  or  any  one  else, 


has  rescued  from  the  wreck,  must  Inure  to  the 
benefit  of  both  of  them.  It  has  been  settled 
that  where  there  Is  a  community  of  Interest 
there  Is  a  community  of  duty;  each  of  those 
interested  must  be  faithful  to  himself,  and 
equally  as  well  to  all  the  others  Interested.  He 
can  secure  no  advantage  over  the  others  be- 
cause he  has  found  out  something  they  do  not 
know,  or  because  perhaps  he  is  in  a  better  posi- 
tion to  protect  himself  than  are  they.  The  rule 
of  law  as  stated  in  Seech  v.  Sandford,  1  White 
&  T.  Lead.  Cas.  Eq.  (4th  Am.  Ed.)  64,  has 
been  followed  in  numerous  cases  in  this  state: 
'Whenever  one  person  Is  placed  in  such  rela- 
tions to  another,  by  the  act  or  consent  of  that 
other,  or  by  the  act  of  a  third  person,  or  by 
the  law,  that  he  becomes  Interested  for  him, 
or  interested  with  him,  In  any  subject  of  prop- 
erty or  business,  he  is  prohibited  from  acquir- 
ing rights  In  that  subject  antagonistic  to  the 
person  with  whose  interest  he  has  become  as- 
sociated.' This  doctrine  was  enforced  in 
Weaver  v.  Wible,  25  Pa.  St.  270,  the  syllabus 
of  which  is  as  follows;  'When  several  per- 
sons have  a  joint  or  common  interest  in  an  es- 
tate, one  cannot  purchase  an  incumbrance  or 
an  outstanding  title,  and  set  It  up  against  the 
rest,  for  the  purpose  of  depriving  them  of  their 
interests.'  Chief  Justice  Lewis,  in  delivering 
the  opinion,  said:  *Communlty  of  interest  pro- 
duces community  of  duty.  *  *  *  A  convey- 
ance to  one  of  several  tenants  in  common,  or  a 
deed  to  one  of  two  devisees  of  the  same  land, 
shall  inure  to  the  benefit  of  all  who  came  in 
under  the  same  title,  and  are  holding  jointly 
or  in  common.  *  *  •  Where  several  persons 
have  a  joint  or  common  interest  in  an  estate, 
it  Is  not  to  be  tolerated  that  one  shall  pur- 
chase an  incumbrance  or  outstanding  title,  and 
set  It  up  against  the  rest,  for  the  purpose  of  de- 
priving them  of  their  interests.  Chancellor 
Kent,  with  great  truth,  remarked  that  such  a 
proceeding  would  be  repugnant  to  a  sense  of 
refined  and  accurate  justice,  and  would  be  im- 
moral, because  it  would  be  against  the  recipro- 
cal obligation  to  do  nothing  to  the  prejudice 
of  each  other's  equal  claim,  which  the  rela- 
tionship of  the  parties  created.  It  Is  the  duty 
of  all  to  deal  candidly  and  benevolently  with 
each  other,  and  to  cause  no  harm  to  their  joint 
interests.'  To  the  same  purpose,  see  Lloyd  v. 
Lynch,  28  Pa.  St.  419;  Gibson  v.  Wlnslow,  46 
Pa.  St.  380;  Kennedy  v.  Borie,  166  Pa.  St  360, 
31  Atl.  98;  MeCutcheon  v.  Smith,  173  Pa.  St. 
101,  33  AtL  881;  Powell  v.  Lantzy,  173  Pa. 
St  543,  34  Atl.  450.  The  fact,  which  was  so 
urgently  pressed  at  the  argument,  that  it  was 
not  proven  that  any  portion  of  these  trust 
funds  went  into  the  particular  property  upon 
which  the  mortgage  was  given,  can  make  no 
difference.  Whether  they  did  or  not  is  immate- 
rial. The  only  claim  the  respondent  had  upon 
the  trustee  was  as  a  cestui  que  trust  under  this 
will.  He  was  not  a  creditor  in  any  other  way. 
When  this  mortgage  was  given  to  him,  the  con- 
sideration passing  was  that  the  trustee  owed 
this  trust-estate  money.  Therefore  anything 
that  he  received  upon  that  account  must,  in 
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law,  equity,  morals,  and  common  decency,  be 
held  by  him  In  trust  for  his  sister  as  well  as 
himself.  The  petition  In  this  case  Is  granted." 
B.  F.  Fisher,  for  appellant  William  C.  Han- 
nls,  for  appellee. 

PER  CURIAM.  There  Is  no  substantial  er- 
ror In  the  findings  of  fact  In  this  case,  and  on 
the  facts  thus  established  the  decree  complain- 
ed of  is  free  from  error.  The  questions  In- 
volved were  well  considered  and  correctly  de- 
cided by  the  orphans'  court,  and  on  Its  opinion 
the  decree  is  affirmed,  and  appeal  dismissed, 
at  appellant's  costs. 


CUB  Fa,  8t  SB) 

HENSZEY  et  al. 


v.  GROSS  et  al. 


(Supreme  Court  of  Pennsylvania.    April  4, 
1898.) 
Descent  anp  Distbibution— Half  Blood. 
Real  estate  which  one  has  inherited  from 
his  father  does  not,  on  his  death,  descend  to 
his  half-brother  by  another  father;   Act  April 
8,  1833,  §  6.  which  provides  that  real  estate  of . 
intestate  dying  without  issue,  brothers  or  sisters 
of  full  blood,  or  father  or  mother,  shall,  sub- 
ject to  any  life  estate  given  by  the  act,  descend 
to  brothers  and  sisters  of  the  half  blood  of  in- 
testate, being  subject  to  section  9,  declaring  that 
no  person  not  of  the  blood  of  the  relative  from 
whom  real  estate  descended  to  intestate  shall  "in 
any  of  the  cases  before  mentioned"  inherit  the 
same,  but  it,  subject  to  any  life  estates  given 
by  the  act,  shall  pass  to  such  persons  as  would 
be  entitled  had  the  persons  not  of  the  blood  of 
the  ancestor  never  existed. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  George  0.  Henszey  and  others, 
trustees,  against  Annie  Gross  and  others. 
Judgment  for  plaintiffs.  Defendant  William 
F.  Parker  appeals.    Affirmed. 

The  case  stated  and  a  section  of  the  act 
governing  the  same  are  as  follows: 

"It  Is  hereby  agreed  by  the  plaintiffs  and 
defendants  in  the  above-entitled  suit  that 
the  following  facts  be  submitted  as  a  case 
stated,  for  the  opinion  of  the  court:  John  S. 
Moore,  the  younger,  was  seised,  at  and  im- 
mediately before  his  death,  of  an  estate  In 
fee  simple,  in  the  land  and  buildings  describ- 
ed In  the  above  action,  to  wit,  the  premises 
west  aide  of  Front  street,  sixty-five  feet  one 
Inch  north  of  Falrmount  avenue,  containing 
twenty-five  feet  more  or  less  In  front,  and 
extending  of  that  width  westward  two  hun- 
dred feet  more  or  less,  where  it  widens  to 
fifty  feet  more  or  less,  and  extending  thence 
westward,  In  width  fifty  feet  more  or  less, 
twenty  feet  more  or  less,  to  a  three-feet  wide 
alley  leading  from  Onas  street  to  Falrmount 
avenue.  That  the  title  to  said  real  estate 
was  acquired  by  the  said  John  S.  Moore,  the 
younger,  as  follows:  Thomas  Cadwalader 
et  al,  trustees,  etc.,  by  deed  dated  April  2, 
1834,  In  Deed  Book  A  M,  No.  44,  page  701, 
granted  and  conveyed  the  said  premises  to 
the  said  John  Moore  In  fee.  The  said  John 
Moore  died  April  19,  1841,  leaving  him  sur- 


viving a  widow,  Margaret  Moore,  and  lawful 
issue,  two  children  only,  viz.  John  S.  Moore, 
the  elder,  born  December  1, 1814,  and  Marga- 
ret Ann  Moore,  born  May  11,  1822,  and  having 
first  made  and  published  his  last  will  and  tes- 
tament dated  December  19, 1840,  and  proved 
In  this  county  April  27,  1841,  and  recorded  In 
Will  Book  No.  14,  page  581,  whereby  he  de- 
vised the  Income  of  his  estate  to  bis  wife, 
Margaret  Moore,  and  their  two  children  In 
equal  third  parts  during  the  life  of  his  wife, 
and  'from  and  immediately  after  ber  decease 
I  give  and  devise  all  my  real  estate,  whatso- 
ever and  wheresoever,  unto  my  said  two 
children,  John  S.  Moore  and  Margaret  Ann 
Moore,  tbeir  heirs  -and  assigns,  forever,  In 
equal  parts  as  tenants  In  common';  and  ap- 
pointed his  said  son  and  widow  as  his  execu- 
tors, to  wbom  letters  testamentary  were 
granted.  The  said  Margaret  Moore,  widow 
of  John  Moore,  died  on  the  29th  day  of  April, 

1877.  That  the  said  John  S.  Moore,  the  elder, 
was  intermarried  with  Elizabeth  E.  Snow, 
on  September  10,  1847,  and  by  her  had  one 
son,  John  S.  Moore,  the  younger,  born  the 
4tb  day  of  July,  1848.  That  the  said  John 
S.  Moore,  the  elder,  was  divorced  from  his 
wife,  Elizabeth  E.  Moore,  by  decree  of  the 
court  of  common  pleas  in  and  for  the  county 
of  Philadelphia,  dated  March  20,  1852,  of 
December  term,  1851,  No.  32,  In  which  the 
wife  was  the  libelant,  and  the  husband  the 
respondent.  That  the  said  Elizabeth  E. 
Moore  afterwards  intermarried  with  William 
H.  Parker,  and  had  issue  one  son,  William  F. 
Parker,  who  is  now  of  full  age.  That  the 
said  John  S.  Moore,  the  elder,  died  January 
30,  1869,  Intestate,  unmarried,  and  leaving 
surviving  him  an  only  child,  the  said  John  S. 
Moore,  the  younger,  born  of  bis  wife,  Eliza- 
beth E.  Moore,  from  whom-  he  was  divorced 
prior  to  his  death.  That  at  the  time  of  the 
death  of  the  said  John  S.  Moore,  the  elder, 
he  was  seised  in  fee  of  an  undivided  moiety 
or  half  part  in  the  premises  above  described, 
which  became  vested  In  his  son  John  S. 
Moore,  the  younger,  under  the  intestate  law 
of  this  state,  the  other  moiety  or  half  part 
thereof  being  vested  in  the  sister  of  John  S. 
Moore,  the  elder,  Margaret  Ann  Henszey, 
formerly  Margaret  Ann  Moore.  That  upon, 
proceedings  In  partition  in  the  orphans'  court 
for  the  county  of  Philadelphia,  of  June  term, 

1878,  No.  87,  of  the  real  estate  of  John  Moore, 
deceased,  between  the  said  Margaret  Ann 
Henszey  and  the  said  John  S.  Moore,  the 
younger,  the  premises  above  described  were 
allotted  and  assigned  in  severalty  to  John  8. 
Moore,  the  younger,  his  heirs  and  assigns. 
That,  being  so  seised  of  an  estate  in  fee  sim- 
ple in  said  premises,  the  Bald  John  S.  Moore, 
the  younger,  died  on  the  29th  day  of  June 
1893,  intestate,  unmarried,  and  without  Issue, 
leaving  him  surviving  his  mother,  the  said 
Elizabeth  B.  Parker,  who  acquired  an  estate 
for  life  therein  under  the  Intestate  law  of 
this  state,  a  half-brother,  the  said  William  F. 
Parker,  and  one  aunt,  the  said  Margaret  Ann 
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Henszey,  formerly  Margaret  Ann  Moore,  who 
•  was  the  only  sister  of  John  S.  Moore,  the 
elder,  the  said  Margaret  Ann  Moore  and  John 
8.  Moore,  the  elder,  being  the  lawful  issue 
of  John  Moore  and  Margaret,  his  wife.  That 
the  said  Margaret  A.  Henszey  died  on  the 
5th  day  of  July,  1894,  a  widow,  having  first 
made  her  will  dated  the  24th  day  of  April, 
1804,  duly  proved  July  10,  1804,  and  regis- 
tered in  the  office  of  the  register  of  wills  of 
this  county,  in  Will  Book  173,  page  154,  etc., 
wherein  and  whereby  she  devised  all  her 
real  estate  and  personal  to  George  G.  Hens- 
zey and  Leonardo  S.  Clark,  their  heirs  and 
assigns,  in  trust,  as  therein  provided,  and  to 
whom  letters  testamentary  thereon  were 
granted.  That  the  said  Elizabeth  E.  Parker 
died  on  the  12th  day  of  January,  1897,  and 
the  said  William  F.  Parker  claims  to  be  in 
possession  of  the  said  premises,  through  the 
tenants  thereof,  as  heir  at  law  of  John  S. 
Moore,  the  younger,  and  entitled  to  the  rents 
thereof.  If  the  court  shall  be  of  opinion,  on 
the  foregoing  facts,  that  the  said  real  estate 
descended  to  the  said  William  F.  Parker,  un- 
der the  intestate  law  of  Pennsylvania,  upon 
the  death  of  the  said  John  S.  Moore,  the 
younger,  subject  to  a  life  estate  therein  in 
favor  of  the  said  Elizabeth  E.  Parker,,  now 
deceased,  then  judgment  to  be  entered  for 
the  defendants;  but  if  the  court  shall  be  of  the 
opinion  that  the  said  real  estate  descended 
to  the  Bald  Margaret  Ann  Henszey  under  the 
intestate  law  of  Pennsylvania  upon  the  death 
of  said  John  S.  Moore,  the  younger,  subject 
to  a  life  estate  therein  in  favor  of  the  said 
Elizabeth  E.  Parker,  now  deceased,  then 
judgment  to  be  entered  for  the  plaintiffs, 
with  right  to  either  party  to  take  an  appeal 
to  the  supreme  court" 

Act  April  8,  1833,  I  6  (Purd.  Dig.  p.  931,  pi. 
23);  is  as  follows:  "In  default  of  issue,  and 
brothers  and  sisters  of  the  whole  blood  and 
their  descendants,  and  also  of  father  and 
mother,  competent  by  this  act  to  take  an  es- 
tate of  inheritance  therein,  the  real  estate  of 
such  Intestate,  subject  to  the  life  estates  here- 
inbefore given,  if  any,  shall  descend  to  and 
be  vested  in  the  brothers  and  sisters  of  the 
half  blood  of  the  Intestate,  and  their  issue, 
in  like  manner,  respectively,  as  is  hereinbe- 
fore provided  for  the  case  of  brothers  and 
sisters  of  the  whole  blood  and  their  Issue." 

Walter  E.  Rex,  for  appellant.  Walter  E. 
Brand  and  William  C.  Hannis,  for  appellees. 

PER  CURIAM.  All  the  facts  upon  which 
this  contention  depends  are  fully  set  forth  In 
the  case  stated  for  the  opinion  of  the  court 
below.  On  those  facts  It  was  rightly  held 
that  upon  the  death  of  John  S.  Moore,  the 
younger,  the  real  estate  in  question  descend- 
ed under  our  Intestate  law  to  and  vested  in 
Margaret  Henszey,  subject  to  a  life  estate 
therein  In  favor  of  Elizabeth  E.  Parker,  now 
deceased,  and  accordingly  judgment  in  favor 
of  the  plaintiffs  was  rightly  entered.  Any 
doubt  that  might  otherwise  exist  as  to  the 


proper  construction  of  the  act  is  dispelled  by 
the  comprehensive  and  emphatic  language 
of  the  ninth  section,  which  declares  "that  no 
person  who  is  not  of  the  blood  of  the  ances- 
tors or  other  relations  from  whom  any  real 
estate  descended,  or  by  whom  it  was  given 
or  devised  to  the  intestate,  shall  in  any  of 
the  cases  before  mentioned,  take  any  estate 
of  inheritance  therein,  but  such  real  estate 
subject  to  such  life  estates  as  may  be  in  ex- 
istence by  virtue  of  this  act,  shall  pass  to 
and  vest  in  such  other  persons  as  would  be 
entitled  by  this  act,  if  the  persons  not  of  the 
blood  of  such  ancestor  or  other  relation  had 
never  existed,  or  were  dead  at  the  decease 
of  the  Intestate."  Laws  1832-33,  p.  318.  In 
express  terms,  this  provision  applies  to  each 
and  all  "of  the  cases  before  mentioned"  in 
the  act.  We  find  no  error  in  the  judgment, 
and  it  Is  therefore  affirmed. 


(185  Pa.  St.  137) 
8TOCKHAM  et  al.  v.  STOCKHAM  et  al. 

(Supreme  Court  of  Pennsylvania.     April  4,  ' 
1808.) 

Partition— Submission  op  Bill  akd  Answer- 
Admissions — INFBHENCKB. 
Where  case  is  submitted  on  bill  and  answer, 
the  allegation  of  the  answer  that  it  would  be 
highly  inequitable  and  prejudicial  to  defendants 
and  all  parties  to  enforce  partition  as  prayed 
for  in  the  bill  is  but  an  inference,  and  not  admit- 
ted as  true. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Suit  by  William  R.  Stockham  and  others 
against  George  Stockham  and  others.  The 
case  was  submitted  on  bill  and  answer.  De- 
cree for  plaintiffs.  Defendants  appeal.  Af- 
firmed. 

The  abstracts  of  bill  and  answer,  the  de- 
cree, and  argument  of  defendants  are  as  fol- 
lows: 

Abstract  of  bill:  "This  is  a  proceeding  In 
equity,  in  partition.  George  Stockham,  late  of 
Philadelphia,  died  October  0,  1885,  leaving  a 
house  and  lot,  No.  2808  East  Norris  street, 
in  said  city,  by  his  last  will,  in  trust  for  his 
daughter  Margaret  Irene  Stockham,  the  rents, 
issues,  and  profits  to  be  applied  to  her  sup- 
port, and  at  her  death  to  become  part  of  her 
residuary  estate,  and  to  be  'divided  in  the 
same  manner  and  in  the  same  proportions  as 
the  residuary  estate.'  By  said  will,  certain 
legacies  were  left  to  his  children  and  grand- 
children, parties  hereto,  and  the  residuary 
estate  was  directed  'to  be  divided  pro  rata 
among  them,  according  to  the  amount  of  the 
pecuniary  legacies  herein  given.'  The  ex- 
ecutors and  trustees,  in  the  year  1801,  filed 
their  account,  and  upon  their  petition  wen> 
discharged  by  the  orphans'  court  for  Phila- 
delphia county,  and  the  real  estate,  title  in- 
surance, and  trust  company  substituted  as 
trustees  for  said  Margaret  Irene  Stockham. 
Margaret  Irene  Stockham  died  on  or  about 
February  14.  1892.    Four  of  the  grandchU- 
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dren  filed  a  bill  In  equity  setting  forth  the 
above  facts,  and  stated  that  no  partition  of 
the  said  real  estate  had  been  made,  and 
praying,  among  other  things,  that  partition 
of  the  real  estate  may  be  made  and  decreed, 
and  that  the  shares  of  the  respective  parties 
plaintiffs  and  defendants  be  set  out  to  them 
in  severalty,  or  that  the  property  shall  be 
sold,  etc.  The  bill  was  amended  by  striking 
out  the  name  of  George  E.  Stockham,  as  one 
of  the  plaintiffs,  and  making  him  a  defend- 
ant" 

Abstract  of  answer:  "The  defendants  an- 
swered that  the  facts  set  forth  in  the  bill 
were  true,  and  that  they  are  entitled  to  sev- 
enty-six (76)  per  cent,  of  the  entire  interest 
in  the  premises;  that  by  virtue  of  an  ordi- 
nance of  councils  of  the  city  of  Philadelphia, 
approved  April  3,  1894,  East  Norris  street, 
aforesaid,  in  front  of  said  premises,  was  va- 
cated and  stricken  from  the  plan  of  streets 
of  the  said  city;  that  thereby  the  value  of 
the  said  premises  has  been  greatly  depre- 
ciated, and  the  said  property  is  now  unsala- 
ble. The  defendants  suggest,  as  the  property 
cannot  be  divided,  it  would  be  highly  in- 
equitable and  prejudicial  to  the  interest  of 
the  defendants  and  the  interests  of  all  par- 
ties interested  to  enforce  partition  or  distri- 
bution as  prayed  for.  Defendants  further 
suggested  that  by  virtue  of  the  will  of  the 
said  George  Stockham,  deceased,  'the  said 
trustees,  or  the  survivor,  shall  have  power, 
should  they  or  he  deem  It  advisable,  to  sell 
said  house  to  any  purchaser  or  purchasers, 
free  and  discharged  from  this  trust,  and 
without  liability  on  the  part  of  such  pur- 
chaser or  purchasers  to  see  to  the  application 
of  the  purchase  money.'  They  further  sug- 
gested that  the  trustees  had  not  been  dis- 
charged, and  should  have  been  made  party  to 
this  proceeding,  and  prayed  that  the  bill  be 
dismissed,"  etc. 

Decree:  "And  now,  October  6,  1887,  the 
cause  coming  on  to  be  heard  upon  bill  and 
answer  filed,  and  it  appearing  that  the  facts 
set  forth  to  the  bill  are  admitted  to  be  true 
by  the  answer,  and  the  further  facts  set 
forth  in  the  answer  being  Insufficient  objec- 
tion in  law  to  the  relief  prayed  for  by  the 
bill,  it  is  ordered  and  decreed  that  partition 
be  bad  and  made  of  the  real  estate  described 
in  the  bill  by  and  between  the  parties  in  in- 
terest" 

Argument  of  defendants:  "This  case  was 
presented  to  the  court  below  on  bill  and  an- 
swer. Therefore  all  facts  contained  in  the 
answer  were  admitted  to  be  true.  Among 
the  facts  admitted  is  the  very  material  one 
that  It  would  be  highly  Inequitable,  and  very 
prejudicial  to  their  [the  defendants']  interests, 
and  to  the  interests  of  all  parties  interested, 
to  enforce  partition  or  distribution  of  the 
property  aforesaid,  as  prayed  for  in  the  said 
bill  of  complaint'  The  vacation  of  the  street 
while  on  paper  only,  has  greatly  depreciated 
the  value  of  the  property,  and  has  made  it 
practically  unsalable.    At  the  same  time,  it 


is  submitted  that  as  councils  may  change 
their  intentions  before  this  {paper)  vacation 
is  made  absolute,  by  actual  closing  of  the 
street  to  public  use,  the  parties  owning  the 
property  have  no  remedy  for  the  damages 
sustained,  and  no  action  can  be  commenced 
against  the  city  until  after  the  street  is  ac- 
tually closed.  Parties  seeking  equity  must 
do  equity,  hence  this  great  injustice  should 
not  be  forced  upon  the  appellants,  especially 
at  the  instance  of  such  a  small  holding;  the 
complainants  having  less  than  a  quarter  in- 
terest in  the  property." 

Samuel  P.  Hanson,  for  appellants.  J.  Hen- 
ry Mclntyre,  for  appellees. 

PER  CURIAM.  We  find  no  error  in  the 
decree  from  which  this  appeal  was  taken. 
There  is  nothing  in  the  contention  of  the  ap- 
pellants that  requires  discussion.  Decree  af- 
firmed, and  appeal  dismissed,- at  appellants' 
costs. 


(186  Pa.  St  340) 

McGRANIGHAN  et   al.  v.   McGRANIGHAN 

etal. 

(Supreme  Court  of  Pennsylvania,    April  4, 

1896.) 
Tbnants  in  Common  —  Purchase  or  Commos 

PUOPBRTT. 

Purchase  of  common  property  by  part  of 
the  tenants  in  common,  at  sheriff's  sale  there- 
of to  satisfy  liens,  will  be  held  to  be  for  the 
benefit  of  aft,  the  purchasers  having  been  able 
to  raise  by  mortgage  enough  to  pay  the  liens, 
and  having  had  this  in  mind  while  leading  the 
others,  poor  and  inexperienced  in  business,  to 
understand  that  only  those  having  money  could 
save  their  shares. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Suit  by  Daniel  McGranighan  and  others 
against  James  F.  McGranighan  and  others. 
Decree  for  plaintiffs.  Defendants  James  F. 
and  Michael  S.  McGranighan  appeal.   Affirmed. 

The  opinion  of  the  court  including  find- 
ings, and  the  decree,  are  as  follows: 

Facts:  "The  court  finds  the  following 
facts:  First  On  April  24, 1864,  Michael  Mc- 
Granighan took  title  to  the  premises  de- 
scribed in  the  first  paragraph  of  the  bill, 
subject  to  a  yearly  ground  rent  of  $36,  pay- 
able to  Richard  J.  Dobbins,  bis  heirs  and 
assigns,  in  equal  half-yearly  payments,  on 
the  1st  day  of  the  months  of  March  and  Sep- 
tember in  each  year,  redeemable  on  the  pay- 
ment of  the  principal  sum  of  $600.  Second. 
The  said  Michael  thereupon  entered  Into  pos- 
session of  said  premises,  and  about  the  year 
1868  built  a  second  house,  at  the  corner  of 
54th  and  Wyalusing  avenue,  on  said  lot.  In- 
to this  second  house  he  removed  with  his 
family,  leasing  thereafter  the  first  bouse  to 
his  eldest  son,  Daniel,  one  of  the  plaintiffs,  at 
the  rent  of  ten  dollars  per  month.  Third. 
On  October  2,  1888,  the  said  Michael  died  In- 
testate, seised  in  fee  of  the  said  premises, 
subject   to   the  ground   rent   aa  aforesaid, 
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leaving  to  survive  him  his  widow,  Ann,  and 
seven  sons,  as  follows:  Daniel,  Hugh, 
Charles,  Patrick,  John,  James  F.,  and  Mi- 
chael 8.,— to  which  said  sons  said  premises 
descended  and  vested  as  tenants  in  common 
in  fee,  subject  to  the  dower  right  of  their 
mother.  Fourth.  In  the  month  of  Decem- 
ber, 1888,  Charles  died  intestate,  seised  of 
his  undivided  one-seventh  interest  in  said 
premises,  leaving  to  survive  him  his  widow, 
Julia,  and  five  children,  as  follows:  Annie, 
Catharine,  Charles,  Henry,  and  Frank,  all  of 
whom  are  minors,  without  guardian.  Fifth. 
Ann,  widow  of  Michael,  the  elder,  continued 
to  live  In  the  corner  house  until  her  death, 
which  took  place  on  April  30,  1892,  and  Dan- 
iel has  continued  to  live  in  the  other  house. 
Sixth.  Daniel  paid  the  rent  on  his  house  to 
bis  mother  during  her  lifetime,  except  for 
the  last  two  months,  when  he  was  unable 
by  reason  of  sickness  to  raise  the  money. 
Seventh.  The  widow,  Ann,  at  the  time  of 
her  death,  owed  five  half-yearly  Installments 
of  ground  rent,  amounting  In  all  to  $90. 
Eighth.  Suit  was  brought  for  the  arrears  of 
ground  rent,  judgment  obtained,  and  execu- 
tion Issued;  and  on  August  1,  1892,  the 
premises  in  question  were  sold  by  the  sher- 
iff to  James  F.  McGranighan  and  Michael 
McGraiiighan,  the  younger,  for  the  sum  of 
$600;  and  on  September  19,  1892,  the  said 
sheriff  delivered  his  deed  to  said  vendees, 
subject  to  the  ground  rent  Ninth.  On  the 
same  day,  September  19,  1892,  the  owners 
of  the  ground  rent,  by  deed,  granted  and  ex- 
tinguished the  same  to  the  said  James  and 
Michael,  in  consideration  of  $600.  Tenth. 
On  the  same  day,  September  19, 1892,  the  said 
James  and  Michael  mortgaged  the  said  prem- 
ises for  $1,600  to  the  St  Agatha's  Building 
and  Loan  Association,  the  mortgage  money, 
as  recited  In  said  Indenture  of  mortgage  be- 
ing advanced  to  pay  the  consideration  to 
the  sheriff  for  said  premises  and  the  consid- 
eration for  the  extinguishment  of  the  ground 
rent  in  point  of  fact,  only  $1,200  were  ap- 
plied for  these  purposes,  $195  were  used  to 
pay  doctor's  bill  and  funeral  expenses  of  the 
mother,  and  $206  appear  to  be  unaccount- 
ed for.  Eleventh.  The  said  James  and  Mi- 
chael, claiming  the  ownership  in  fee  of  said 
premises,  Instituted  proceedings  before  a 
magistrate  against  Daniel,  under  the  act  of 
June  16,  1836,  which  proceedings  have  been 
removed  to  this  court,  being  the  same  pro- 
ceedings which  the  bill  seeks  to  enjoin. 
Twelfth.  That  the  said  James  F.  and  Mi- 
chael S.  have  collected  and  are  collecting 
rent  for  the  corner  house.  Thirteenth.  That 
the  premises  In  question  have  a  value  of  $400 
and  upward  above  the  amount  of  the  afore- 
said mortgage. 

"The  vital  question  In  the  case  Is  whether 
James  and  Michael  acquired  the  ownership 
in  fee.  If  they  did,  the  proceedings  sought 
to  be  enjoined  are  entirely  correct,  and  the 
bill  must  be  dismissed.  If  they  did  not  they 
hold  merely  as  trustees  for  all  concerned, 


and  partition  should  be  ordered  and  an  ac- 
count stated.  The  law  of  Pennsylvania  was 
clearly  laid  down  by  Mr.  Chief  Justice  Lewis 
In  Weaver  v.  Wlble,  25  Pa.  St.  270,  272: 
"Where  several  persons  have  a  joint  or  com- 
mon Interest  in  an  estate,  it  is  not  to  be  tol- 
erated that  one  shall  purchase  an  incum- 
brance or  an  outstanding  title,  and  set  It  up 
against  the  rest  for  the  purpose  of  depriv- 
ing them  of  their  interests.  *  *  •  All  that 
can  be  demanded  Is  contribution  from  each 
to  the  expense  of  any  purchase  which  re- 
leases the  common  Interest  from  embarrass- 
ment' This  principle  was  restated  by  the 
supreme  court  in  the  late  case  of  Powell  v. 
Lantzy,  173  Pa.  St  513,  549,  34  Atl.  450. 

"The  defendants  deny  the  plaintiffs'  right 
because  they  say  that:  (1)  The  sheriff's  hill 
for  sale  was  put  up  on  the  house  In  which 
Daniel  lived,  and  he  was  going  in  and  out, 
and  must  have  seen  it  (2)  Before  the  sher- 
iff's sale,  John  (one  of  the  defendants)  said 
to  Daniel  and  Hugh:  'Before  I  will  see  It 
go  to  sheriff's  sale,  I  will  put  up  my  share 
with  any  one  of  you.'  Hugh  says:  1  don't 
want  to  have  a  damned  thing  to  do  with  It 
I  don't  want  a  dollar  out  of  it  I  have  my 
own  house  and  a  building  association,  and 
it  Is  as  much  as  I  can  attend  to.'  Michael 
said  to  Dan:  There  Is  a  lot  of  bills  against 
It'  He  says:  'Well,  I  have  no  money  to 
straighten  them.'  Michael  says:  'Well, 
somebody  will  have  to  straighten  them.  A 
stranger  will  own  it  Now,  I  am  in  a  build- 
ing association.  Before  a  stranger  will  own 
it  I  will  bid  on  It;  but  If  you  don't  wish 
that  why  here  is  my  book.  Give  me  what 
money  I  have  paid  on  my  book.  You  go 
down,  and  I  would  as  lieve  you  would  own 
it'  He  says:  'No;  I  am  very  glad,  Mike, 
that  you  are  able  to  buy  It  I  would  not 
like  to  see  It  go  out  of  the  name.  I  would 
like  to  see  you  have  It  and  I  am  glad  to 
see  that  you  are  able  to  buy  it'  (3)  Every- 
body knew  of  the  sheriff's  sale.  (4;  Michael 
paid  $50  at  sheriff's  sale,  $25  his  own,  and 
$25  his  brother  James'.  They  borrowed  $1,- 
600  on  their  shares  from  the  building  asso- 
ciation, which  was  applied  as  follows: 

Purchase  money $  600  00 

Principal  of  ground  rent 600  00 

Dr.  Whiteside's  bill  for  the  mother. .  85  00 
Funeral     and     tombstone     for     the 

mother    110  00 

$1,395  00 

"What  became  of  the  other  $205*  did  not 
appear. 

"These  points  made  by  Michael  were  sub- 
stantially reiterated  by  James,  his  narrative, 
however,  varying  somewhat  in  the  details. 
The  plaintiffs'  testimony,  on  the  other  hand, 
differed  materially  on  some  of  these  matters: 
(1)  Daniel  admits  that  he  knew  of  the  sher- 
iff's bill,  but  says  that  he  was  confined  to 
his  bed.  (2)  Daniel  describes  the  interview 
before  the  sheriff's  sale  as  follows:  Hugh 
asked  them  (the  defendants)  to  put  it  In  the 
hands  of  a  trust  company,  or  to  the  orphans' 
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court;  that  he  was  willing  to  pay  his  share 
of  what  would  be  against  It,  and,  of  coarse, 
I  acquiesced  in  what  be  said,  In  everything 
he  said,  right  by  his  shoulder,  and  he  said: 
'If  there  is  a  dollar  coming  to  us,  we  want 
it,  and,  if  there  Is  $10  in  debt,  we  offer  to 
pay  it'  Daniel  denied  that  any  amount  of 
money  necessary  to  be  raised  was  named. 
He  denied  that  the  brother  offered  his  build- 
ing association  book,  or  that  it  was  declined, 
or  that  he  said  that  he  would  have  nothing 
to  do  with  it. 

"Assuming  for  argument's  sake  that  the 
defendants'  statements  on  these  controvert- 
ed points  are  exactly  correct,  It  is  difficult 
to  see  how  they  help  the  defendants'  cause. 
The  plaintiffs  were  not  men  of  much  educa- 
tion or  knowledge  of  business  affairs.  Dan- 
iel is  a  gardener,  and  Hugh  was  a  fireman, 
who  since  the  filing  of  the  bill  died  In  the 
performance  of  his  duty.  They  were  not 
men  of  means,  but  plain  laboring  men,  with 
families  to  support.  They  had  no  money  to 
pay  the  arrears  of  rent  and  other  liens,  and 
they  had  not  sufficient  business  knowledge 
to  know  how  to  save  their  Imperiled  inter- 
ests without  a  considerable  outlay.  The 
third  party  plaintiff  were  the  widow  and  five 
minor  children  of  a  deceased  brother,  very 
poor,  and,  of  course,  ignorant  of  business 
affairs.  What  did  these  co-tenants  defend- 
ant do  under  the  circumstances?  According 
to  their  own  account,  they  utterly  Ignored 
the  widow  and  minor  children,  and  put 
prominently  before  the  other  two  plaintiffs 
the  necessity  of  raising  what  was  to  them  a 
considerable  amount  of  money,  and  all  their 
statements  rested  on  the  assumption  that 
some  one  with  money  would  have  to  take  up 
the  matter,  and  that  the  interests  of  those 
without  money  were  doomed  to  be  sacrificed. 
If,  in  so  acting,  they  dealt  In  good  faith, 
and  honestly  gave  their  co-tenants  the  best 
thought  they  had  on  the  subject,  a  question 
of  some  difficulty  might  be  presented.  We 
have,  however,  been  unable  to  avoid  the  con- 
clusion that,  at  the  time  when  the  defend- 
ants puzzled  two  of  the  plaintiffs  with  the 
apparently  insoluble  difficulties  of  the  sit- 
uation, they  had  In  their  minds  a  method 
whereby  all  rights  could  have  been  saved 
■  with  very  little  trouble,  the  method  which  in 
point  of  fact  they  promptly  adopted.  To 
us -It  seems  that  their  bearing  towards  all 
the  plaintiffs  was,  to  use  the  language  of 
Chancellor  Kent  In  the  somewhat  analogous 
case  of  Van  Home  v.  Fonda,  6  Johns.  Ch. 
388,  407,  'repugnant  to  a  sense  of  refined  and 
accurate  Justice;  *  •  •  immoral  because 
It  would  be  against  the  reciprocal  obligation 
to  do  nothing  to  the  prejudice  of  each  oth- 
er's equal  claim  which  the  relationship  of 
the  parties  as  Joint  devisees  created.  *  *  • 
The  parties  had  equal  concern,  which  cre- 
ated a  mutual  obligation  to  deal  candidly 
and  benevolently  with  each  other,  and  to 
cause  no  harm  to  their  joint  interest.'  The 
plaintiffs  are  therefore  entitled  to  the  re- 


lief prayed  for.  And  now,  January  2,  1897, 
the  prothonotary  will  notify  the  parties  oi 
their  counsel  of  the  filing  of  this  report  and 
opinion,  and,  If  no  exceptions  are  filed  there- 
to within  twenty  days,  a  decree  will  be  en- 
tered, according  to  the  foregoing  opinion." 

Decree:  "And  now,  February  24,  1807, 
no  exceptions  having  been  filed  to  the  find- 
ings of  fact  and  law  in  this  case  within 
twenty  days  from  the  filing  thereof  in  ac- 
cordance with  the  report  and  opinion  and  on 
motion  of  David  H.  Stone,  Esq.,  solicitor 
for  plaintiffs,  It  is  ordered,  adjudged,  and  de- 
creed that  the  defendants  James  F.  Mc- 
Granighan  and  Michael  S.  McGranighan 
hold  the  title  to  the  premises  described  In 
said  bill,  acquired  by  them  by  purchase  at 
sheriff's  'sale  thereof  on  August  1,  1892,  as 
trustees  for  all  the  parties  plaintiff  and  de- 
fendant as  of  the  shares  and  Interests  there- 
in as  the  same  were  held  by  them  or  the  per- 
sons through  whom  they  claim  Immediately 
prior  to  said  sheriff's  sale,  subject,  as  re- 
spects the  said  James  F.  McGranighan  and 
Michael  S.  McGranighan,  to  the  payment  of 
a  certain  mortgage  debt  of  sixteen  hundred 
dollars,  secured  upon  said  premises  by  in- 
denture of  mortgage  given  by  said  defend- 
ants to  the  St  Agatha's  Building  and  Loan 
Association,  dated  the  twenty-first  day  of 
September,  1892,  recorded  at  Philadelphia, 
in  Mortgage  Book  T.  G.,  No.  211,  page  275, 
etc.,  and  as  respects  the  shares  and  interests 
of  the  other  parties  to  twelve  hundred  dol- 
lars of  said  mortgage  debt  And  it  Is  fur- 
ther ordered  and  decreed  that  an  injunction 
Issue  to  the  said  defendants  James  F.  Mc- 
Granighan and  Michael  S.  McGranighan, 
perpetually  restraining  them  from  further 
maintaining  their  action  against  plaintiff 
Daniel  McGranighan  for  the  recovery  of  said 
premises  as  of  the  term  and  number  of  this 
bill,  and  from  commencing  and  maintaining 
any  other  action  for  the  recovery  of  posses- 
sion thereof  in  their  own  right  based  upon 
their  said  purchases  at  said  sheriff's  sale. 
And  It  is  further  adjudged  and  decreed  that 
the  said  James  F.  McGranighan  and  Michael 
S.  McGranighan  account  to  the  said  plain- 
tiffs for  the  rents  received  by  them  for  said 
piemlses,  or  any  part  thereof.  And  it  is 
further  ordered,  adjudged,  and  decreed  that 
partition  or  division  of  said  premises  be  had 
and  made  among  all  of  said  parties  accord- 
ing to  the  acts  of  assembly  and  the  course 
and  practice  in  equity,  and  the  shares  of 
said  parties  set  out  to  them  in  severalty; 
and  Walter  George  Smith,  Esq.,  is  hereby 
appointed  master  to  state  said  account,  and 
to  make  said  partition,  and,  in  case  the  said 
premises  cannot  be  divided  or  parted  among 
said  parties  without  Injury  to  or  spoiling 
the  whole,  to  value  the  same  or  convenient 
purparts  thereof,  and  to  report  his  doings  to 
this  court  for  confirmation  and  further  order." 

Chapman  &  Chapman,  for  appellants.  P. 
J.  McManus  and  David  H,  Stone,  for  appel- 
lees. 
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PER  CURIAM.  We  are  not  convinced 
that  the  learned  court  below  erred  in  any  of 
its  findings  of  fact  referred  to  in  the  second 
specification,  or  in  Its  omission  to  find  as 
complained  of  in  the  third  and  fourth  speci- 
fications. It  Is  not  our  purpose,  nor  is  it  nec- 
essary, to  discuss  here  the  evidence  on  which 
the  court  below  based  its  findings.  It  is 
sufficient  to  say  there  was  testimony  to  jus- 
tify them.  So  far  as  they  are  relevant,  they 
must  therefore  be  accepted  as  true;  and,  on 
the  facts  thus  established,  we  are  not  sat- 
isfied there  was  any  error  either  In  the  con- 
clusion complained  of  In  the  fifth  specification 
or  In  the  decree  recited  in  the  first  specification. 
Finding  nothing  In  the  record  to  Justify  us  In 
sustaining  either  of  the  specifications  of  error, 
they  are  all  overruled,  the  decree  affirmed,  and 
appeal  dismissed,  at  appellants'  costs. 

086  Pa.  St  815) 

In  re  HOFFMAN'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.     April  4, 
1888.) 

Administrator— Accounting— Real  Estate. 
Decree  will  not  be  reversed  for  error,  If 
any,  in  requiring  an  administrator,  as  such,  to 
account  for  the  realty,  as  well  as  the  personalty, 
where  it  was  understood  between  him,  the 
heirs,  and  widow  that  he  was  managing  the  real 
estate,  not  as  their  agent,  but  as  administra- 
tor, and  he  in  his  account  made  certain  charges 
and-  claimed  certain  credits  with  respect  to  the 
real  estate;  he  being  merely  prevented  by  such 
an  accounting  from  interposing  the  statute  of 
limitations  as  to  certain  items,  which  he  could 
do  if  an  independent  proceeding  for  such  mat- 
ters was  required. 

Appeal  from  orphans'  court,  Lycoming 
county. 

In  the  matter  of  the  estate  of  John  S.  Hoff- 
man, deceased.  From  the  decree  of  the  or- 
phans' court  overruling  exceptions  to  the  re- 
port of  the  auditor  passing  on  exceptions  to 
the  administration  and  distributive  account  of 
George  D.  Hoffman,  administrator,  said  ad- 
ministrator appeals.    Affirmed. 

The  opinion  of  the  court  below  Is  as  fol- 
lows (METZGER,  J.): 

"A  number  of  exceptions  have  been  filed 
by  tbe  administrator  to  the  report  of  the 
auditor  In  this  case.  The  first  exception  we 
regard  as  an  important  one,  Involving,  as  it 
does,  the  question  whether  the  administrator 
should  account  in  the  orphans'  court  for  the 
rents,  issues,  and  profits  of  tbe  farm.  There 
can  be  no  doubt  that,  as  a  general  rule,  the 
administrator  is  not  chargeable  in  his  ac- 
count as  administrator  with  anything  but  tbe 
personalty.  Upon  the  death  of  the  Intestate 
the  real  estate  goes  to  the  heirs,  and  the  ad- 
ministrator has  no  power  over  it  except  in 
the  manner  pointed  out  by  the  act  of  assem- 
bly, when  such  real  estate  is  wanted  for  the 
payment  of  debts.  As  said  in  McCoy  v.  Scott, 
2  Rawle,  222:  The  real  fund  is  not  absolute- 
ly, but  sub  modo,  assets  in  his  hands.'  That 
case  decides  that  the  administrator  who  col- 
lects the  rents  and  profits  of  the  realty  of  the 


Intestate  holds  them  as  trustee  for  the  heirs, 
and  not  for  the  creditors.  Until  the  right  of 
the  heirs  is  devested  by  a  sale  by  the  ad- 
ministrator under  an  order  of  the  orphans' 
court,  or  by  execution,  the  right  of  the  heirs 
to  the  land  Is  as  absolute  as  that  of  their 
ancestor.'  There  can  be  no  doubt,  under  the 
decisions  In  Pennsylvania,  that  the  adminis- 
trator cannot  be  compelled  against  his  will  to 
account  In  the  orphans'  court  for  the  rents, 
issues,  and  profits  of  the  real  estate  received 
by  him,  as  they  do  not  belong  to  the  estate, 
but  to  the  heirs,  and  they  alone,  are  inter- 
ested therein.  When,  therefore,  the  adminis- 
trator takes  possession  of  the  realty,  and  un- 
dertakes to  manage  It,  he  must  be  held  to  do 
so  as  the  agent  of  the  heirs,  who  alone  can 
call  upon  him  In  such  case  for  an  account. 
This  they  could  not  do  In  the  orphans'  court, 
but  would  have  to  resort  to  the  court  of  com- 
mon pleas,  which  Is  the  proper  forum  In  which 
to  account  In  such  case.  This  is  expressly 
ruled  In  the  case  of  Appeal  of  Fross,  105  Pa. 
St.  259:  'An  administrator  Is  not  properly 
chargeable  with  the  rents  of  his  intestate's 
realty.  If  he  takes  charge  of  the  realty,  and 
collects  the  rents  therefor,  he  acts  merely  as 
agent  for  the  heirs;  nor  does  he  bind  him- 
self as  administrator  by  assuming  to  act  in 
that  capacity.  His  liability  as  administrator. 
and  that  of  his  sureties,  Is  limited  to  the  mat- 
ters appertaining  to  his  office.'  Tbe  same 
principle  is  decided  in  Appeal  of  Walker,  lie 
Pa.  St.  419,  9  Atl.  664.  In  that  case  it  was 
contended  that  the  accountants  had  not  In 
fact  charged  themselves  with  all  the  rents, 
issues,  and  profits  which  they  had  actually 
received;  and  Justice  Clark,  in  delivering  the 
opinion  of  the  court,  on  page  430,  116  Pa. 
St.,  and  page  6G0,  9  Atl.,  says:  'As  the 
realty,  as  well  as  the  personalty,  was  'to  be 
equally  divided  among  the  testator's  children, 
and  the  creditors  have  all  been  paid,  it  would 
be  just  and  fair  enough,  perhaps,  If  the  par- 
ties were  willing,  to  allow  the  rents  and 
profits  received,  and  the  taxes  and  insurance 
and  repairs  expended,  to  be  adjusted  in  the 
account;  but  it  was  contended  on  tbe  part 
of  the  appellees  that  the  accountants  had  not 
In  fact  charged  themselves  with  all  the  rents 
which  they  had  actually  received.  As  the  ac- 
countants were  not  legally  bound  to  charge 
themselves  with  any  of  these  rents,  It  was,  of 
course,  futile  and  useless  to  enter  into  a  con- 
test of  the  account  respecting  the  rents  al- 
leged to  have  been  omitted.  The  only  prac- 
ticable method  of  procedure,  therefore,  was 
to  turn  the  parties  over  to  a  forum  which 
had  proper  jurisdiction  of  the  subject-matter 
In  dispute,  and  In  which  their  respective 
rights  might  be  ascertained  and  properly  ad- 
judicated.' These  cases  lay  down  the  gen- 
eral rule.  It  does  not  follow  that' there  are 
no  cases  In  which  the  facts  are  such  as  to 
make  them  an  exception  to  the  rule  laid 
down. 

"It  Is  contended  In  the  case  now  before  us 
that  It  was  expressly  agreed  by  and  between 
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the  heirs  and  the  administrator  that  the  latter 
should  take  charge  of  the  realty  and  man- 
age It.  The  evidence  shows  such  an  agree- 
ment between  the  parties,  and,  though  there 
was  no  express  agreement  to  account,  the 
administrator  clearly  understood  that  it  was 
his  duty  in  his  administrative  capacity  to 
look  after  and  manage  the  said  real  estate. 
We  think  there  Is  sufficient  evidence  to  war- 
rant us  in  finding  that  it  was  the  understand- 
ing of  all  the  parties  that  the  administrator 
should  take  charge  of  and  manage  the  real 
estate,  and  that  it  was  to  be  treated  as  the 
estate  of  the  decedent  and  accounted  for  as 
such.  There  was  an  express  agreement,  so 
far  as  the  proceeds  of  the  timber  sold  to 
Smlthgall  and  Weaver  was  concerned,  that 
it  should  be  passed  upon  by  the  auditor  in 
stating  the  distribution  account  between  the 
heirs  and  the  widow. 

"It  is  further  contended  by  the  widow  and 
heirs  that  the  administrator,  having  taken 
charge  of  the  real  estate  by  their  consent, 
and  having  managed  it  in  his  capacity  as  ad- 
ministrator, receiving,  as  administrator,  the 
rents,  Issues,  and  profits  thereof,  and  paying 
the  taxes,  insurance,  labor,  etc.,  on  the  farm, 
In  the  same  capacity,  as  shown  by  his  checks 
given  as  administrator,  and  in  some  Instances 
paying  the  same  out  of  the  estate's  fund,  and 
not  out  of  the  rents  and  profits  of  the  farm, 
and  having  in  his  account  filed  as  adminis- 
trator claimed  credit  for  expenses  connected 
with  the  farm,  such  as  taxes,  insurance,  and 
farm  expenses,  and  also  claimed,  as  shown 
by  the  evidence,  for  his  services  in  looking 
after  and  managing  the  farm,  in  all  of  which 
the  widow  and  heirs  acquiesced,  that  he  is 
now  estopped  from  denying  his  liability  to  ac- 
count in  the  orphans'  court  for  his  manage- 
ment of  the  realty.  It  is  a  fair  inference 
from  the  evidence  in  this  case  that  it  was 
understood  between  the  widow  and  the  heirs 
and  the  administrator  that  he  was  managing 
the  real  estate,  not  as  their  agent,  but  as 
administrator,  in  the  same  manner  as  he  had 
charge  of  and  managed  the  personal  estate. 
It  is  evident,  too,  from  the  fact  of  his  mak- 
ing certain  charges  and  claiming  certain  cred- 
its with  respect  to  the  real  estate,  that  he 
was  under. the  impression  that  he  had  tne 
right  to  settle  this  account  In  the  orpnans' 
court,  the  same  as  he  settled  his  account  of 
the  personal  property.  It  would  seem,  also, 
from  the  exceptions  filed  by  the  widow  and 
heirs  to  his  account,  that  they  were  under 
the  same  impression,  for  they  complained  by 
their  exceptions  that  he  did  not  charge  him- 
self with  all  the  proceeds  of  the  farm.  We 
hear  of  no  objection,  such  as  is  now  filed 
to  the  auditor's  report,  until  the  audit  had 
progressed  for  some  time,  and  until  a  number 
of  the  Items  with  which  the  administrator 
would  be  chargeable  would  be  barred  by  the 
statute  of  limitations  if  the  parties  were 
now  turned  over  to  another  forum  to  begin 
proceedings  anew.  In  short,  the  administra- 
tor has  been  guilty  of  such  conduct  in  the 


management  of  the  estate,  including  the  real- 
ty, and  in  the  filing  of  his  account,  as  to  in- 
duce the  widow  and  heirs  to  desist  from  re- 
sorting to  any  other  tribunal  for  the  adjust- 
ment of  the  accounts  between  him  and  them 
until  the  statute  of  limitations  has  Intervened 
to  bar  a  number  of  items  in  the  account. 

"If  we  are  now  to  determine  that  the  widow 
and  heirs  must  resort  to  any  other  tribunal  to 
recover  what  Is  due  them  from  the  administra- 
tor for  the  receipts  of  the  farm,  we  leave  them 
without  remedy  for  a  considerable  amount  to 
which  they  would  have  been  legally  entitled 
but  for  the  delay,  which  was  wholly  caused 
by  the  conduct  of  the  administrator.  We  are 
aware  that,  as  a  general  rule,  the  want  of  juris- 
diction can  be  taken  advantage  of  at  any  stage 
of  the  proceedings;  also  that,  where  a  court 
has  not  jurisdiction  of  the  subject-matter,  ju- 
risdiction cannot  be  given  it  by  consent;  but 
we  think  we  do  not  violate  this  principle  if  we 
now  determine  that,  by  reason  of  the  agree- 
ment between  the  parties,  the  continued  acts 
of  the  administrator,  acquiesced  in,  as  they 
were,  by  the  other  parties  Interested,  and  in 
view  of  the  fact  that  he  himself  invoked  the 
jurisdiction  of  the  orphans'  court  in  the  first  In- 
stance, thus  causing  by  his  acts  and  conduct 
large  expense  and  loss,  and  making  ineffectual 
by  reason  of  the  delay  any  other  remedy  which 
the  parties  might  have  had  to  have  their  rights 
adjusted  in  the  proper  tribunal,  he  is  estopped 
from  now  alleging  want  of  jurisdiction  in  the 
orphans'  court.  What  harm'  can  result  from 
holding  him  to  liability  in  this  proceeding?  All 
the  parties  to  be  affected  have  acquiesced  in 
all  that  has  been  done  until  the  administrator 
found  he  had  made  a  mistake  in  invoking  the 
jurisdiction  of  the  orphans'  court,  because  he 
discovered  that  when  both  sides  of  the  account 
were  presented  before  the  auditor  there  would 
be  some  balance  due  the  widow  and  heirs  which 
he  was  unable  to  wipe  out  by  his  expense  ac- 
count. So  far  as  he  was  concerned  he  settled 
his  account,  including  his  account  of  the  real 
estate,  in  the  orphans'  court,  and  it  would 
seem  to  us  to  be  enabling  him  to  perpetuate  a 
fraud  on  the  other  parties,  if,  at  this  late  day, 
he  were  now  permitted  to  have  his  own  act  in 
said  court  set  aside,  for  no  other  purpose,  it 
seems  to  us,  than  to  enable  him  to  get  rid  of 
accounting  for  some  period  of  time  for  the  pro- 
ceeds of  the  farm.  We  are  therefore  of  opin- 
ion that  under  the  peculiar  facts  in  this  case 
the  administrator  is  estopped  from  now  raising 
the  question  of  the  jurisdiction  of  the  or- 
phans' court.  We  are  also  of  opinion  that 
where,  as  in  this  case,  all  the  parties  inter- 
ested permit  the  real  estate  to  be  treated  as 
assets  of  the  estate,  there  is  nothing  to  prevent 
the  orphans'  court  from  assuming  jurisdiction 
of  the  account  of  the  administrator  with  re- 
spect to  such  realty,  especially  where  he  him- 
self has  Invoked  the  jurisdiction  of  Bald  court. 

"It  has  been  held  In  Massachusetts  and  some 
other  states  that  where  there  is  an  understand- 
ing or  agreement  that  the  administrator  shall 
take  the  rents  and  account  for  them  for  the 
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benefit  of  the  estate,  In  such  a  case  the  ad- 
ministrator would  account  In  the  probate 
court  for  such  rents  with  the  general  assets, 
according  to  such  agreement,  but  not  neces- 
sarily by  force  of  any  requirement  of  the 
statute.  Such  Is  said  to  be  a  somewhat  com- 
mon practice.  7  Am.  &  Eng.  Enc.  Law,  p. 
278,  note;  Stearns  v.  Stearns,  1  Pick.  158, 
159.  In  the  last  case  it  was  contended  that 
the  administrators  had  no  right  to  enter  on 
real  estate  of  their  Intestates,  and  were  not 
by  law  chargeable  with  the  rent  or  Income  in 
the  administration  account;  but  the  court  held 
them  liable  to  account  in  that  case,  holding 
that  the  consent  of  all  parties  might  be  pre- 
sumed because  the  administrators  had  volun- 
tarily credited  the  rents  In  their  first  account, 
and  the  other  heirs  made  no  objection  except- 
ing as  to  the  amount  which  should  be  credited; 
and  the  administrators  continuing  afterwards 
to  occupy  the  land,  without  notice  to  the  other 
heirs  of  any  change,  the  latter  had  a  right  to 
consider  they  were  still  holding  on  the  same 
terms  and  would  be  chargeable  In  the  same 
manner  as  before.  See,  also,  Kimball  v.  Sum- 
ner, 62  Me.  310. 

"As  to  the  other  exceptions  on  the  part  of 
the  administrator,  saving  the  ninth,  we  do  not 
think  they  can  be  sustained.  We  think  there 
was  evidence  to  warrant  the  auditor  in  all  his 
findings  of  fact,  and  that  there  was  evidence 
to  warrant  the  disposition  he  made  of  the  va- 
rious items.  So  far  as  the  household  expenses 
are  concerned,  which  the  administrator  claims 
to  have  paM,  we  think  there  was  no  evidence 
warranting  the  auditor  to  find  any  agreement 
for  the  payment  of  those  expenses,  without 
which  he  clearly  could  not  recover  them.  We 
think,  however,  the  auditor  should  have  allow- 
ed something  more  than  he  did  for  'the  services 
of  the  administrator.  Since  we  bold  him  char- 
geable with  the  rents,  Issues,  and  profits  of  the 
real  estate,  it  would  not,  in  our  judgment,  be 
too  much  to  allow  him  $300  in  addition  to  the 
compensation  allowed  him  by  the  auditor,  as 
we  do  not  think  he  was  guilty  of  such  fraud  or 
misconduct  as  should  deprive  him  of  all  com- 
pensation. The  exceptions  on  the  part  of  the 
widow  and  heirs  are  also  dismissed." 

G.  B.  M.  Metzger,  T.  M.  B.  Hicks,  and  W. 
H.  Spencer,  for  appellant  William  D.  Crock- 
er, for  appellees. 

PER  CURIAM.  We  are  not  convinced  that 
the  special  facts  and  circumstances  of  this 
case  did  not  Justify  the  court  below  in  depart- 
ing from  the  ordinary  rule,  and  In  disposing 
of  it  as  shown  by  the  record.  A  careful  con- 
sideration of  the  evidence  has  satisfied  us  that 
the  appellant  has  not  been  unjustly  prejudiced 
by  the  action  of  the  court  below,  and  his  con- 
duct, as  found  by  the  learned  president  of  that 
court,  was  not  such  as  should  Induce  us,  on  any 
technical  ground,  to  relieve  him  from  the  con- 
sequences of  a  decree  of  which  he  at  least  has 
no  just  reason  to  complain.  Decree  affirmed, 
and  appeal  dismissed,  at  appellant's  costs. 


(US  Pa.  St.  283> 

OOMEGTS  et  al.  ▼.  RUSSELL  et  al. 

(Supreme  Court  of  Pennsylvania.    April  4, 
1898.) 

APPBAI^-  CONFLICTING  EVIDENCB. 

Finding  on  conflicting  evidence  is  conclu- 
sive. 

Appeal  from  court  of  common  pleas,  Lack- 
awanna county. 

Ejectment  by  H.  O.  Comegys  and  others 
against  A.  B.  Russell  and  others  for  cer- 
tain coal  beds.  Judgment  for  plaintiffs. 
Said  defendant  Russell  appeals.    Affirmed. 

H.  M.  Hannah  and  S.  B.  Price,  for  appel- 
lant E.  H.  Shurtleff,  Everett  Warren,  and 
0.  Comegys,  for  appellees. 

PER  CURIAM.  When  this  case  was  here 
before,  it  was  said:  "As  against  Davenport 
the  plaintiffs  may  have  a  good  cause  of  ac- 
tion; but  as  against  Russell,  on  the  evidence 
as  presented  In  this  record,  no  ground  for 
recovery  appears."  Comegys  v.  Russell,  175 
Pa.  St  166,  173,  34  Atl.  657,  659.  On  this 
last  trial  the  testimony  was  somewhat  dif- 
ferent There  was  some  evidence  from 
which  the  jury  might  find  that  no  royalties 
were  due  to  support  the  forfeiture  of  the 
lease  and  the  re-entry  when  made.  There 
was  also  evidence  that  the  plaintiffs  ex- 
pended time  and  money  on  the  property 
upon  the  faith  of  the  alleged  declarations  of 
the  defendant  that  no  royalties  were  due  or 
demandable.  This  evidence  was  necessarily 
for  the  jury,  and  their  finding  adversely  to 
the  defendant  disposes  of  the  case. 

The  Jury  were  Instructed  by  the  learned 
trial  Judge  that  if  the  plaintiffs  were  enti- 
tled to  recover,  It  must  be  by  virtue  of  the 
lease  signed  January  14,  1892,  and  not  upon 
the  strength  of  any  other  lease  or  paper; 
and  thereupon  he  submitted  to  them  the 
question  whether  or  not  the  notice  of  ac- 
ceptance of  the  lease  referred  to  that  instru- 
ment There  was  considerable  evidence  on 
that  question,  and  It  was  necessarily  and 
properly  submitted  to  the  jury  for  their  con- 
sideration. There  is  nothing  else  In  the  case 
that  requires  special  notice.  Neither  of  the 
specifications  of  error  Is  sustained.  Judg- 
ment affirmed. 


CUK  Pa.  St.  ITS) 

TARRENCE  et  al.  v.  REUTHER. 

(Supreme  Court  of  Pennsylvania.    April  4, 
1898.) 

Will  —  Power  or  Sals  —  Administrator  Db 
Bonis  Non. 
Under  a  will  giving  testator's  property  to 
his  wife  for  life,  and,  after  her  death,  what 
might  be  remaining  to  his  brothers  and  sisters, 
"the  shares  to  be  paid"  his  sisters  to  be  free 
of  any  control  of  their  husbands,  and  authoriz- 
ing his  executor  to  sell  or  dispose  of  his  real 
estate  whenever  and  however  it  may  be  thought 
best  on  death  of  his  wife,  bis  sole  executrix. 
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without  having  exercised  the  power,  the  admin- 
istrator, d.  b.  n.  c.  t.  a.  may  sell  the  real  estate. 

Appeal  from  court  of  common  pleas,  Mont- 
gomery county. 

Case  stated  between  Andora  B.  Tarrence 
and  another,  executors  of  Anna  Evans,  de- 
ceased, and  Montgomery  Evans,  administrator 
d.  b.  n.  c  t.  a.  of  Joslah  W.  Evans,  deceased, 
plaintiffs,  and  Henry  G.  Beuther,  defendant 
Judgment  for  plaintiffs.  Defendant  appeals. 
Affirmed. 

The  case  stated,  with  will  of  Joslah  W.  Ev- 
ans, and  the  opinion  of  the  court  below,  are 
as  follows: 

Case  Stated. 

"And  now,  August  10,  1897,  it  is  hereby 
agreed  by  and  between  the  parties  to  the 
above-stated  action  that  the  following  case 
be  stated  for  the  opinion  of  the  court,  in 
the  nature  of  a  special  verdict:  Joslah  W. 
Evans  died,  In  the  borough  of  Norristown, 
on  April  — ,  1865,  leaving  a  last  will  and 
testament,  duly  proved  before  the  register 
of  wills  of  Montgomery  county  on  April  25, 
1855,  when  letters  testamentary  thereon 
were  granted  to  his  widow,  Anna  Evans.  A 
copy  of  said  will  is  annexed  hereto,  and 
made  part  hereof.  The  said  Joslah  W.  Ev- 
ans died  seised.  Inter  alia,  of  and  In  an  undi- 
vided moiety  or  half  Interest  in  two  brick 
messuages  and  lot  of  land  in  the  city  of 
Philadelphia  (being  premises  Nos.  635  and 
637  North  Twelfth  street),  situate  on  the 
east  side  of  Twelfth  street,  eighty-six  feet 
eleven  Inches  south  of  Wallace  street,  ■  con- 
taining in  front  on  Twelfth  street  thirty- 
four  feet,  and  extending  in  depth  on  the 
north  line  eighty-three  "feet  two  and  three- 
eighths  inches,  and  on  the  south  line  eighty- 
two  feet  eight  and  three-quarter  inches, 
bounded  on  the  east  by  a  three  feet  wide 
alley;  being  the  moiety  of  the  premises  con- 
veyed to  said  decedent  by  deed  of  Mary  Pep- 
per et  al.  to  Joslah  W.  Evans  and  Owen  B. 
Evans,  dated  March  9,  1850,  and  recorded  In 
Philadelphia  in  Deed  Book  G.  W.  C  No.  89, 
page  387,  eta-  The  said  premises  remained 
unsold  at  the  decease  of  his  executrix.  Anna 
Evans,  executrix  of  Joslah  W.  Evans,  de- 
ceased, died  on  June  80,  A.  D.  1895,  leaving 
a  last  will  and  testament,  dated  July  6,  A.  D. 
1886,  and  duly  proved  'before  the  register  of 
wills  of  Montgomery  county  on  July  8,  A.  D. 
1895,  when  letters  testamentary  thereon 
were  granted  to  Andora  E.  Tarrence  and 
Montgomery  Evans.  A  copy  of  this  will  Is 
attached  hereto,  and  made  part  hereof.  In 
the  distribution  of  the  estate  of  Joslah  W. 
Evans,  after  the  decease  of  his  widow,  the 
executors  of  Anna  Evans  and  Andora  E. 
Tarrence,  her  sole  residuary  legatee  and  dev- 
isee, waived  and  relinquished  all  rights 
which  Anna  Evans  had  under  the  terms  of 
bis  will  In  the  corpus  of  his  estate  in  favor 
of  the  collateral  heirs  mentioned  therein,  and 
all  the  property  other  than  the  real  estate 


above  mentioned  was  distributed  among 
such  collaterals.  The  brothers  and  sisters  of 
Joslah  W.  Evans  are  all  deceased,  and  their 
descendants  are  numerous  and  widely  scat- 
tered, and  many  of  them  are  minors.  At  the 
audit  of  his  estate,  all  the  heirs  who  ap- 
peared requested  the  plaintiffs  to  take  all 
necessary  steps,  Including  letters  c.  t  a.  up- 
on his  estate,  for  the  sale  and  conversion  of 
said  real  estate  into  money  for  purposes  of 
distribution.  On  April  23,  A.  D.  1897,  the 
register  of  wills  of  Montgomery  county 
granted  to  Montgomery  Evans  letters  of  ad- 
ministration de  bonis  non  cum  testament© 
annexo  upon  the  estate  of  Joslah  W.  Evans, 
deceased.  On  May  25,  1897,  the  plaintiffs 
exposed  said  real  estate  to  public  auction  in 
Philadelphia,  and  the  defendant  purchased 
the  same  for  four  thousand  dollars  ($4,000), 
paid  one  hundred  dollars  ($100)  down,  and 
signed  the  conditions  whereby  he  agreed  to 
pay  the  balance  of  the  purchase  money  on 
delivery  of  deed,  within  fifteen  days  from 
date  of  purchase. 

"The  plaintiffs  have  tendered  to  the  de- 
fendant a  properly  executed  deed  for  the 
premises  in  question,  and  demanded  the  pay- 
ment of  the  balance  of  the  purchase  money. 
The  defendant  has  declined  to  accept  the 
same,  claiming  that  a  deed  by  the  executors 
of  Anna  Evans,  deceased,  and  by  the  ad- 
ministrator c.  t  a.  of  Joslah  W.  Evans,  de- 
ceased, will  not  convey  a  good  and  valid  ti- 
tle to  him.  The  proceeds  of  said  real  estate 
when  sold,  less  expenses,  are  to  be  distribut- 
ed among  the  collateral  heirs  of  Joslah  W. 
Evans,  deceased,  whether  or  not,  under  the 
terms  of  his  will,  title  thereto  was  vested 
absolutely  in  Anna  Evans.  If  the  court  be 
of  opinion  that  the  plaintiffs  have  power  to 
convey  to  defendant  a  good  and  legal  title 
for  said  premises,  then  judgment  to  be  en- 
tered in  their  favor,  and  against  the  defend- 
ant, for  the  sum  of  thirty-nine  hundred  dol- 
lars, to  be  paid  by  him  upon  delivery  by 
plaintiffs  of  a  deed  for  the  real  estate  men- 
tioned; but,  If  not,  then  judgment  to  be 
entered  for  the  defendant.  Both  parties  re- 
serve the  right  of  appeal  to  the  supreme 
court." 

WilL 

"The  subscriber,  Joslah  W.  Evans,  of  the 
borough  of  Norristown  and  county  of  Mont- 
gomery, being  of  sound  mind  and  In  good 
health,  but  knowing  the  uncertainty  of  life, 
and  from  the  symptoms  I  have  had  for  sev- 
eral years  past,  I  may  die  suddenly,  I  make 
and  publish  this  as  and  for  my  last  will  and 
testament,  In  the 'manner  following,  to  wit: 
First  I  direct  my  body  to  be  decently  in- 
terred in  a  manner  corresponding  with  my 
situation  in  life,  in  such  place  as  my  friends 
may  see  proper,  and  that  suitable  grave- 
stones be  furnished  and  erected,  at  the  ex- 
pense of  my  estate.  Second.  I  direct  all 
my  Just  debts  (which  are  but  few)  and  fu- 
neral expenses  be  paid  by  my  executor,  here- 
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after  named.  Third.  1  give  and  bequeath 
unto  my  nephew  Josiah,  son  of  my  brother 
Thomas,  five  hundred  dollars,  within  one 
year  after  my  decease,  and  the  further  sum 
of  five  hundred  dollars  within  six  months 
after  the  death  of  my  wife.  Fourth.  I  give 
and  bequeath  unto  my  nephew  Josiah  Ev- 
ans Isett  the  sum  of  five  hundred  dollars  on 
his  arrival  at  twenty-one  years,  and  also  my 
old  silver  watch.  Fifth.  I  give  and  be- 
queath unto  my  beloved  wife,  Anna,  all  my 
estate,  real  and  personal,  subject  to  payment 
of  debts  and  the  bequests  aforesaid,  for  and 
during  the  term  of  her  natural  life,  to  hold 
and  enjoy  the  same  as  fully,  to  all  intents 
and  purposes,  as  I  could  have  done  when 
living;  and,  after  her  decease,  I  give  and 
bequeath  [what  may  be  remaining]  In  equal 
shares  to  my  brothers  and  sisters,  their  heirs 
and  assigns.  The  shares  to  be  paid  to  my 
sisters  is  to  be  their  absolute  property.  Their 
husbands  shall  not  have  any  right  to  re- 
ceive or  control  over  It,  or  any  part  thereof. 
Sixth.  I  hereby  authorize  and  empower  my 
hereinafter  named  executor  to  sell  or  dis- 
pose of  my  real  estate,  either  at  public 
or  private  sale,  whenever  and  however  it 
may  be  thought  best,  and  execute  and  de- 
liver good  and  sufficient  deed  or  deeds  to 
the  purchaser  or  purchasers  for  the  same, 
to  be  of  the  same  force  and  effect  as  done 
in  my  lifetime.  Seventh.  I  hereby  nomi- 
nate, constitute,  and  appoint  my  dear  wife, 
Anna,  executor  of  this  my  last  will  and  tes- 
tament, giving  her  full  and  ample  power  to 
carry  the  same  into  effect,  and  request  that 
she  may  use  and  enjoy  said  estate  during 
her  life,  so  as  to  live  easy  and  comfortable, 
and  enjoy  herself  as  much  as  she  can  while 
living.  And  I  further  request  that  she  nom- 
inate some  suitable  person  as  a  friend  and 
adviser  to  assist  in  carrying  out  the  require- 
ments of  this  will,  provided  she  should  think 
it  necessary  to  do  so.  Witness  my  hand  and 
seal,  the  twentieth  day  of  April,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and 
fifty-four.    J.  W.  Evans.     [Seal.] 

"Note.  My  signature  and  handwriting  can 
be  proved  by  several  members  of  the  bar, 
and  by  others. 

"This  is  a  codicil  to  be  added  to  and  taken 
as  part  of  the  last  will  and  testament  of  me, 
Josiah  W.  Evans,  which  bears  date  the  twen- 
tieth day  of  April,  A.  D.  1854,  as  follows, 
viz.:  That  in  lieu  and  Instead  of  the  devise 
and  bequest  contained  and  set  forth  in  my 
said  will  to  my  sister  Elizabeth,  intermar- 
ried with  Jonas  Reifsynder,  I  hereby  devise 
and  bequeath  unto  Jared  Evans,  trustee,  for 
my  said  sister  Elizabeth,  the  sum  of  two 
thousand  dollars,  to  be  Invested  in  the  pur- 
chase of  real  estate  as  a  home  for  her,  or  on 
bond  &  mortgage  at  interest,  or  part  in  each, 
as  to  him  shall  seem  best;  the  same  to  be 
for  the  sole  and  separate  use  of  my  said  sis- 
ter, Elizabeth,  during  her  life,  and  after  her 
death  the  said  sum  of  two  thousand  dollars 
to  be  equally  divided  among  her  children. 


Witness  my  hand  and  seal,  the  second  day  of 
April,  A.  D.  1855.     J.  W.  Evans.    [Seal.]" 

Opinion. 

"The  will  of  Josiah  W.  Evans  provides  for 
the  payment  of  his  debts,  gives  some  cash 
bequests  to  certain  nephews,  and  then  di- 
rects as  follows:  'I  give  and  bequeath  unto 
my  beloved  wife,  Anna,  all  my  estate,  real 
and  personal,  subject  to  payment  of  debts 
and  the  bequests  aforesaid,  for  and  during 
the  term  of  her  natural  life,  to  hold  and  en- 
joy the  same  as  fully,  to  all  intents  and  pur- 
poses, as  I  could  have  done  when  living,  and, 
after  her  decease,  I  give  and  bequeath  [what 
may  be  remaining]  In  equal  shares  to  my 
brothers  and  sisters,  their  heirs  and  assigns. 
The  shares  to  be  paid  to  my  sisters  is  to  be 
their  absolute  property.  Their  husbands 
shall  not  have  any  right  to  receive  or  con- 
trol over  It  or  any  part  thereof.  I  hereby 
authorize  and  empower  my  hereinafter  nam- 
ed executor  to  sell  and  dispose  of  my  real 
estate  either  at  public  or  private  sale,  when- 
ever and  however  it  may  be  thought  best, 
and  execute  and  deliver  good  and  sufficient 
deed  or  deeds  to  the  purchaser  or  purchasers 
for  the  same,  to  be  of  the  same  force  and 
effect  as  done  In  my  lifetime.  I  hereby 
nominate,  constitute,  and  appoint  my  dear 
wife,  Anna,  executor  of  this  my  last  will  and 
testament,  giving  her  full  and  ample  power 
to  carry  the  same  into  effect,  and  request 
that  she  may  use  and  enjoy  said  estate  dur- 
ing her  life  so  as  to  live  easy  and  comfort- 
able, and  enjoy  herself  as  much  as  she  can 
while  living.'  The  testator  died,  seised  of 
and  in  an  undivided  moiety  in  two  brick 
houses  and  lots  of  ground  situate  in  the  city 
of  Philadelphia.  These  properties  remain- 
ed unsold  at  the  death  of  Anna  Evans,  the 
widow  and  executrix  of  the  testator.  The 
widow,  Anna  Evans,  by  her  will,  gave  her 
executors  full  power  to  sell  any  or  all  of  her 
real  estate.  Her  executors  and  Andora  E. 
Tarrence,  her  sole  residuary  legatee  and 
devisee,  waived  and  relinquished  all  rights 
which  their  testatrix  had  under  the  terms  of 
the  will  of  Josiah  W.  Evans  in  the  corpus 
of  his  estate.  Montgomery  Evans  was  made 
administrator  d.  b.  n.  c.  t  a.  of  Josiah  W. 
Evans.  Mr.  Evans,  as  such  administrator, 
united  with  the  executors  of  Anna  Evans  in 
the  sale  of  the  real  estate  above  named,  sit- 
uate in  Philadelphia. 

"Will  their  deed  convey  a  good  title  to  the 
defendant  Henry  O.  Reuther,  the  purchaser? 
Whether  Anna  Evans  took  a  fee  in  Bald  real 
estate  under  her  husband's  will  Is  doubtful 
(Gross  v.  Strominger,  178  Pa.  St  64,  35  Atl. 
852);  but  it  is  not  necessary  to  determine 
her  title,  for  we  are  fully  satisfied  that  th* 
administrator  d.  b.  n.  c.  t  a.  of  Josiah  W. 
Evans  has  full  power  and  authority  to  con- 
vey a  good  title  to  the  defendant.  The  pow- 
er of  sale  was  given  to  the  executor  virtute 
officii,  and  such  power,  when  absolute,  pass- 
es to  the  administrator  d,t.icti.   The 
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will  says:  1  authorize  and  empower  my 
hereinafter  named  executor  to  sell  or  dispose 
of  my  real  estate,  either  at  public  or  private 
sale",  whenever  and  however  it  may  be 
thought  best'  When  and  how  the  sale  is 
to  be  made  the  executor  shall  determine. 
The  discretion  is  not  limited  to  Anna  Evans 
nor  to  her  as  widow.  The  executor  is  given 
full  power  to  carry  the  will  into  effect'  A 
sale  is  necessary— First  to  execute  the  will; 
and,  secondly,  there  is  such  a  blending  of 
real  and  personal  estate  as  to  clearly  show 
an  intent  to  create  a  fund  out  of  both  real 
and  personal  estate,  and  to  bequeath  the 
same  as  money.  This  is  further  shown  by 
the  direction  to  pay  the  shares  to  the  sis- 
ters.' It  is  evident  that  the  testator  in- 
tended 'what  may  be  remaining*  should  pass 
to  his  brothers  and  sisters  as  money.  Under 
the  very  terms  of  the  will,  there  is  a  neces- 
sary conversion  of  the  real  estate.  Darling- 
ton v.  Darlington,  160  Pa.  St  65,  28  Atl.  603; 
Hunt's  Appeal,  105  Pa.  St  141.  The  facts 
in  our  case  are  so  similar  to  those  found  in 
Potts  v.  Breneman  (Pa.  Sup.)  37  Atl.  1002, 
that  the  adjudication  in  that  case  can  leave 
no  doubt  as  to  the  power  of  sale  in  the  ad- 
ministrator d.  b.  n.  c.  t  a.  of  Joslah  W.  Ev- 
ans. If  there  Is  any  difference,  it  is  in  the 
clearer  interest  on  the  part  of  Joslah  W.  Ev- 
ans that  the  executor  shall  convert'  his  real 
estate,  and  pay  the  proceeds  in  money  to  the 
legatees,  the  brothers  and  sisters.  And 
now,  September  20,  1897,  Judgment  is  en- 
tered in  favor  of  the  plaintiffs,  and  against 
the  defendant  on  the  case  stated,  for  the 
sum  of  thirty-nine  hundred  dollars,  to  be 
paid  by  the  defendant  Henry  C.  Reuther 
upon  the  delivery  of  a  deed  to  him  by  the 
plaintiffs  for  the  real  estate  described  in  the 
case  stated." 

N.  H.  Larzelere  and  M.  M.  Gibson,  for  ap- 
pellant Montgomery  Evans  and  Louis  M. 
Childs,  for  appellees. 

PER  CURIAM.  This  appeal  is  from  the 
Judgment  of  the  court  below  in  favor  of  the 
plaintiffs  on  the  case  stated.  The  only  er- 
ror assigned  is  the  entry  of  Judgment  against 
the  defendant  Our  consideration  of  the 
facts  on  which  the  Judgment  Is  predicated, 
all  of  which  are  embodied  in  the  case  stated, 
has  satisfied  us  that  there  is  no  error  in  the 
conclusion  reached  by  the  court  below. 
There  is  nothing  In  the  questions  involved 
that  requires  discussion.  Judgment  af- 
firmed. 


(185  Pa.  Bt  M0) 

MURPHY  et  al.  v.  ORNE  et  al. 

(Supreme  Court  of  Pennsylvania.    April  4, 
1808.) 

BnujisO  Contract — Delay  in  Work— Province 

of  Architect. 

Provision    in    a    building    contract    that 

changes  may  be  directed  by  the  owner,  and,  in 

case  of  any  such  addition,  such  further  time 


shall  be  allowed  for  the  completion  of  said  work 
as  the  architect  shall  decide  to  be  reasonable, 
and  that  if  any  question  arise  during  progress 
of  the  work,  or  in  settlement  of  accounts,  it  is 
to  be  referred  to  the  architect,  whose  decision 
shall  be  binding  on  both  parties,  does  not  in- 
vest the  architect  to  the  exclusion  of  the  court, 
with  authority  to  determine  the  questions  what 
delay  there  was  in  completing  the  work,  and 
whether  it  was  caused  by  acts  and  orders  of 
the  owner,  or  was  attributable  to  the  contract- 
or, in  which  latter  case  the  contract  required  a 
certain  amount  for  each  day  of  delay  to  be  paid 
the  owner  as  damages. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  James  A.  Murphy  and  another, 
doing  business  as  Murphy  &  Hamilton, 
against  Herto  S.  Orne  and  another.  Judg- 
ment for  plaintiffs.  Defendants  appeal.  Af- 
firmed. 

The  second  and  fifth  clauses  of  the  con- 
tract are  as  follows:  "(2)  It  shall  be  lawful 
for  the  said  party  of  the  first  part  at  all 
times  to  direct  in  writing,  any  additions  to. 
or  deviations  from  the  plans  and  specifica- 
tions aforesaid,  without  in  any  other  respect 
or  particular  varying  this  agreement  or  Im- 
pairing the  forces  thereof;  and  in  case  of 
any  such  addition  or  deviation,  as  directed 
in  writing,  such  further  time  shall  be  allow- 
ed for  the  completion  of  said  work  as  said 
architect  shall  decide  to  be  reasonable;  and 
such  sums  of  money  shall  be  added  to  or  sub- 
tracted from  the  amount  of  the  consideration 
hereinafter  agreed  to  be  paid  as  the  said  archi- 
tect shall  Judge  the  Increase  or  diminution  in 
the  amount  of  work  and  materials  thereby  oc- 
casioned to  be  fairly  worth.  And  It  is  ex- 
pressly agreed  that  no  extras  or  alterations 
or  additions  of  any  kind  shall  be  recognized, 
allowed,  or  paid  for  by  said  party  of  the  first 
part,  nor  shall  said  first  party  be  held  liable 
for  the  same,  unless  the  same  have  been  ex- 
pressly ordered  and  directed,  and  payments 
for  the  same  expressly  agreed  for,  In  writing, 
by  the  party  of  the  first  part  or  the  archi- 
tect aforesaid,  and  in  case  anything  is  shown 
upon  the  plans  hereto  annexed,  and  not  par- 
ticularly specified  In  the  specification  hereto 
annexed,  or  in  case  anything  Is  specified, 
and  not  shown  upon  said  plans,  which  is  nec- 
essary to  complete  the  work  of  building,  the 
same  must  be  done  at  the  cost  of  the  party 
of  the  second  part,  notwithstanding  said 
omission,  and  in  no  case  shall  any  additional 
payments  be  allowed  for  the  same.  And  it  is 
mutually  agreed  that  the  architect  shall  have 
the  right  to  direct  such  changes  in  construc- 
tion as  In  his  Judgment  shall  become  neces- 
sary or  desirable  during  the  progress  of  the 
work,  provided  that  the  same  shall  involve 
no  additional  expense,  and  provided,  also, 
that  in  case  any  such  change  shall  make  the 
work  less  expensive  than  that  required  by 
the  original  plans  and  specifications,  a  pro- 
portional deduction  shall  be  made  from  the 
contract  price  hereinafter  agreed  to  be  paid." 
"(5)  If  any  question  should  arise  during  the 
progress  of  the  work,  or  In  the  settlement  of 
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accounts  touching  the  same,  it  Is  to  be  re- 
ferred to  the  said  architect,  whose  decision 
shall  be  binding  upon  both  parties." 

William  R.  Blair,  for  appellants.  J.  S.  &  B. 
G.  Ferguson,  for  appellees. 

McCOLLUM,  J.  The  contract  between  the 
parties  to  this  litigation  was  executed  on  the 
0th  of  August,  1894,  and  it  called  for  the  erec- 
tion and  completion  of  the  building  provided 
for  therein  on  the  1st  of  January,  1896.  It  con- 
tained a  stipulation  to  the  effect  that  for  each 
day  subsequent  to  the  last-mentioned  date, 
and  before  the  completion  of  the  building, 
there  should  be  deducted  from  the  contract 
price  $25.  The  plaintiffs'  contention  is  that 
the  building  was  finished  in  accordance  with 
the  contract  early  In  May,  1895,  while  the  de- 
fendants contend  that  it  was  not  completed  un- 
til some  time  In  June  of  that  year.  The  char- 
acter of  the  work  done  and  materials  furnished 
by  the  plaintiffs  in  and  about  the  erection  and 
construction  of  the  building  is  not  complained 
of.  The  material  dispute  between  the  parties 
relates  to,  and  arises  from,  the  failure  of  the 
plaintiffs  to  complete  the  building  within  the 
time  stipulated  in  the  contract  The  plaintiffs 
allege  that  the  delay  in  the  completion  of  the 
building  was  attributable  to  several  causes, 
the  principal  of  which  was  the  piling  they  did 
by  direction  of  and  under  an  Independent 
agreement  with  the  defendants'  agent.  The  au- 
thority of  the  agent  to  direct  the  piling  is  not 
disputed.  It  was  work  not  included  In  the 
contract,  but  which,  on  testing  the  ground  on 
which  the  building  was  to  be  erected,  was 
deemed  by  the  architect  and  the  owners  es- 
sential to  a  substantial  and  safe  foundation 
for  it  The  plaintiffs  claimed  and  testified  on 
the  trial  that  the  piling,  together  with  the  no- 
tice they  had  from  the  city  that  no  obstructions 
would  be  allowed  on  the  sidewalks  or  in  the 
streets  during  the  week  of  the  Grand  Army 
Encampment,  postponed  their  work  under  their 
building  contract  with  the  defendants  about 
two  months.  The  most  serious  consequence  of 
the  delay  thus  caused  was  that  they  were  un- 
able to  commence  the  brick  work  until  the  9th 
of  November,  and  to  complete  it  until  the  23d 
of  March.  It  was  outdoor  work,  and  good 
weather  was  essential  to  the  prompt  perform- 
ance of  It  From  the  commencement  to  the 
completion  of  it  the  weather  was  unfavorable, 
and  the  men  employed  to  carry  it  on  were 
not  able  to  work  more  than  half  the  time  be- 
cause of  the  cold  weather  and  the  rain  and 
snow  storms  to  which  they  were  exposed.  The 
evidence  shows  that  during  the  period  in  which 
the  work  was  done  the  conditions  were  incon- 
sistent with,  and  plainly  opposed  to,  an  earlier 
completion  of  It  In  addition  to  the  matters  al- 
ready mentioned  there  were  minor  causes  of 
delay  for  which  the  plaintiffs  were  not  re- 
sponsible, and  which  need  not  be  enumerated 
here.  They  were  mainly  based  on  changes  in, 
or  additions  to,  the  original  contract,  and  were 
ordered  by  the  defendants  or  their  agents.    It 


should  be  stated  in  this  connection  that  the 
plaintiffs  attributed  some  of  the  delays  to  the 
failure  of  the  architect  to  prepare  the  draw- 
ings to  work  by  as  soon  as  he  should  have 
done,  and  that  they  were  thereby  hindered  in 
the  prosecution  of  the  terra  cotta  and  other 
work  in  which  such  drawings  were  necessary. 
The  plaintiffs'  showing  of  the  causes  of  the 
delay  In  the  completion  of  the  building  was 
not  fully  met  or  answered  by  the  evidence 
presented  by  the  defendants.  They  alleged, 
however,  and  introduced  evidence  to  show, 
that  the  plaintiffs'  claim  as  to  the  time  of  tha 
completion  of  the  building  was  Incorrect  On 
this  point  there  was  a  difference  between  the 
parties  of  a  month  or  more.  Remington  tes- 
tified that  when  he  came  to  Pittsburg  on  the 
9th  of  March,  and-  for  a  few  days  after  that 
time,  he  had  no  complaint  to  make  as  to  the 
rapidity  with  which  the  work  was  progressing, 
but  that  before  he  left  he  thought  "they  were 
nursing  It  along."  He  also  testified  that  he 
did  not  remember  whether  he  agreed  with 
Murphy  at  any  time  to  give  him  the  final  cer- 
tificate for  the  work,  but  that  he  was  posi- 
tive that  Exhibit  No.  3  was  not  In  any  sense 
such  a  certificate.  He  had  no  connection  with 
or  supervision  of  the  work  until  March  9th. 
Howland  testified  that  prior  to  January  1, 
1895,  he  urged  the  plaintiffs  to  greater  prompt- 
ness in  the  construction  of  the  building,  and 
called  their  attention  to  the  time  specified  in 
the  contract  for  the  completion  of  it  He  also 
testified  that  he  had  submitted  his  claims  under 
the  contract  to  the  architect.  He  does  not  ap- 
pear to  have  taken  any  considerable  part  or  in- 
terest in  the  work,  or  to  have  given  the  plain- 
tiffs any  instructions  In  regard  to  it  aside 
from  what  he  said  to  them  respecting  the 
terra  cotta.  We  may  add  that  besides  the 
oral  testimony  Introduced  by  the  litigants, 
they  appealed  to  and  gave  in  evidence  the  cor- 
respondence between  them  in  support  of  their 
respective  claims.  Upon  the  whole  evidence  In 
the  case,  the  single  question  presented  for  the 
determination  of  the  jury  was  whether  the  de- 
lay In  the  completion  of  the  building  was 
caused  by  the  acts  and  orders  of  the  defend- 
ants or  their  agents.  If  it  was,  the  plaintiffs 
were  entitled  to  the  balance  of  the  contract 
price.  If  it  was  not  and  all  or  any  part  of  the 
delay  was  attributable  to  the  plaintiffs,  there 
should  be  a  deduction  of  $25  for  each  day  cov- 
ered by  or  included  In  it  The  question  was 
submitted  by  the  court  In  a  charge  that  was 
Impartial  and  free  from  error,  and  the  Jury- 
found  that  the  plaintiffs  were  not  in  default. 
We  do  not  find  in  the  admission  of  Exhibit  No. 
3  any  warrant  for  a  reversal  of  the  Judgment 
nor  any  reasonable  ground  for  the  contention 
that  the  defendants  were  injured  by  it  The 
undisputed  evidence  was  that  It  was  not  a  final 
certificate,  and  the  Jury  were  plainly  instruct- 
ed that  for  any  delay  for  which  the  plaintiffs 
were  responsible  there  should  be  a  deduction 
from  the  balance  appearing  thereon,  in  accord- 
ance with  the  terms  of  the  contract.  We  can- 
not sustain  the  defendants'  contention  that  the 
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dispute  arising  from  the  delay  In  completing 
the  building  must  be  determined  by  the  ar- 
chitect, and  not  by  the  court  and  Jury.  It  ap- 
pears to  be  based  on  the  second  and  fifth 
clauses  of  the  contract,  but  we  are  not  con* 
vlnced  that  either  of  them  Includes  or  relates 
to  the  decision  of  the  question  involved  in  this 
suit.  If  It  was  the  Intention  of  the  contracting 
parties  to  Invest  the  architect  with  the  author- 
ity now  claimed  for  him,  it  should  have  been 
expressed  In  plain  terms.  All  of  the  assign- 
ments are  overruled.    Judgment  affirmed. 


086  Pa.  St.  280) 

MUSGRAVE  ▼.  MUSGRAVE. 
(Supreme  Court  of  Pennsylvania.  April  4, 
1898.) 
Divorce— Dkskrtios. 
A  wife,  after  leaving  her  husband  for  a 
abort  time,  on  account  of  his  mean  remarks  as 
to  her  capacity  and  disposition  to  perform  her 
household  duties,  returned  to  his  house,  but  was 
locked  out. of  it  by  him,  and  sent  to  his  farm 
house,  with  the  remark  that  it  was  the  only 
place  he  had  tor  her,  and  that  he  would  not  stay 
there,  and  "you  don't  get  into  this  house  any 
more."  Held,  that  she  was  then  justified  in 
leaving  and  remaining  away  till  he  signified 
to  her,  in  good  faith,  nis  willingness  to  receive 
her  in  his  house,  and  award  her  the  treatment 
she  was  entitled  to  as  his  wife,  and  that  it 
could  not  as  matter  of  law  be  said  that  he  had 
done  this  by  writing  her:  "Madam:  I  hereby 
notify  and  desire  you  to  return  to  my  house, 
which  you  have  willfully  and  without  cause  de- 
serted, and  resume  the  performance  of  your  du- 
ties as  my  wife.  I  offer  you  a  comfortable 
house  and  maintenance  and  good  treatment, 
and,  if  you  neglect  to  comply  with  this  re- 
quest, I  shall  be  obliged  to  take  other  steps." 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  John  K.  Musgrave  against  Sarah 
Jane  Musgrave.  Judgment  for  defendant 
Plaintiff  appeals.    Affirmed. 

S.  Schoyer,  Jr.,  S.  B.  Schoyer,  and  William 
Kaufman,  for  appellant  J.  McF.  Carpenter, 
for  appellee. 

McOOLLUM,  J.  The  appellant  instituted 
this  proceeding  to  obtain  a  divorce  from  his 
wife,  on  the  ground,  as  he  alleged,  that  she 
had  willfully  and  maliciously,  and  without 
reasonable  cause,  deserted  him,  and  persisted 
In  such  desertion  for  a  period  of  more  than 
six  months  prior  to  the  commencement  of 
his  suit.  The  appellee  denied  the  charge,  and 
demanded  a  trial  by  jury.  The  controlling 
question  of  fact  presented  by  the  issue  thus 
made  was  whether  there  was  a  causeless, 
willful,  and  malicious  desertion  of  the  hus- 
band by  the  wife.  The  jury  found  from  the 
evidence  in  the  case  that  there  was  not  such 
a  desertion  of  him  by  her  as  was  charged  in 
his  petition,  and,  on  their  verdict  in  her  favor, 
the  judgment  appealed  from  was  entered. 

The  parties  were  married  on  the  9th  of 

September,  1891,  and  have  not  lived  together 

since  the  20th  of  September,  1893.    Very  soon 

after  their  marriage,  it  became  apparent  that 
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their  domestic  relations  were  unpleasant,  and 
that  the  husband's  profane  denunciations  of 
the  alleged  extravagance  and  inefficiency  of 
his  wife  in  the  performance  of  her  house- 
hold duties  might  terminate  in  their  mutual 
estrangement  if  not  in  their  permanent  sep- 
aration. It  is  to  his  credit,  however,  and  It 
is  frankly  conceded  by  his  wife,  that  he  never 
struck  her  or  threatened  her  with  personal 
violence.  Her  brief  visit  to  the  World's  Pair 
at  Chicago,  in  June,  1893,  in  company  with 
her  brother,  and  at  her  own  expense,  appears 
to  have  greatly  displeased  him;  and  this,  to- 
gether with  some  minor  matters  relating  to 
supplies  for  the  family,  led  him,  soon  after 
her  return,  to  say  to  her,  "I  will  do  the  pro- 
viding in  the  house;  I  see  you  don't  want  to 
work,  and  you  have  no  right  in  my  house  at 
all,  except  to  sit  in  a  chair,"  to  which  she 
replied,  "If  that's  all  the  rights  I'm  to  have 
in  your  house,  I  won't  stay  In  it"  In  ac- 
cordance with  her  reply  to  his  unkind  and 
unwarranted  assertion  or  statement  of  her 
position,  and  probably  influenced  somewhat 
by  his  previous  treatment  of  her,  she  left 
his  house,  and  did  not  return  to  it  until  the 
20th  of  September,  1893.  Her  return  was  not 
solicited  or  desired  by  her  husband.  He 
saw  her  in  the  house,  but  he  did  not  speak 
to  her.  The  table  was  set  for  supper,  and 
he  ordered  his  housekeeper  to  clear  it,  say- 
ing, "We  don't  want  no  supper."  When  she 
went  with  ner  child  from  the  house  to  the 
spring  where  the  housekeeper  had  gone  for 
a  pail  of  water,  her  husband  was  in  the 
bouse,  and,  when  they  returned  to  it  he  was 
sitting  on  the  porch,  and  the  house  was  clos- 
ed. He  refused  to  allow  her  to  enter  it  al- 
though her  own  and  the  baby's  wraps  and 
her  purse  were  In  the  bedroom,  where  she 
laid  them  on  her  arrival  in  the  afternoon. 
Her  account  of  the  occurrences  of  that  night 
Including  her  removal  at  a  late  hour  to  his 
farm  house,  a  mile  and  a  half  away  from 
his  home,  and  her  description  of  the  accom- 
modations provided  for  her  there,  cannot  be 
reconciled  with  a  purpose  on  his  part  to  ad- 
mit her  to  his  dwelling,  or  to  make  suitable 
provision  for  her  maintenance  and  comfort  at 
the  place  to  which  he  sent  her  or  elsewhere. 
She  distinctly  testified  that,  before  she  was 
taken  to  the  farm  house,  he  said  to  her:  "The 
only  place  I  have  for  you  now  is  my  farm. 
That  is  your  place  now.  Ton  don't  get  into 
this  house  any  more."  And,  when  she  asked 
him  if  he  would  go  to  the  farm  with  her,  he 
said:  "I  will  see  you  get  there,  but  I  won't 
stay  there."  He  followed  her  to  the  farm, 
and,  shortly  after  she  arrived  there,  Be  re- 
turned to  the  house  from  which  he  had  a  few 
hours  before  excluded  her.  His  conduct, 
therefore,  was  In  accord  with  and  corrob- 
orative of  the  testimony  of  his  wife  relating 
to  her  removal  to  the  farm.  It  is  obvious 
that  his  house  would  have  been  opened  to 
receive  her  if  he  desired  or  intended  that 
she  should  have  a  home  with  him.  It  was 
opened  to  him  and  his  employes  the  same 


Digitized  by 


Google 


962 


39  ATLANTIC  REPORTER. 


(Fa. 


night,  and  shortly  after  she  was  sent  to  the 
farm.  If  one  of  his  farm  hands  had  closed 
the  house,  and  carried  the  key  to  the  farm, 
without  authority  or  direction  from  him  to 
do  so,  he  could  and  undoubtedly  would  have 
sent  MacGregor  there  for  the  key,  Instead  of 
sending  him  there  with  his  wife  and  child. 
That  his  employes  and  his  niece  were  cogni- 
zant of  his  purpose  to  exclude  her  from  his 
home  is  apparent.  His  niece  stayed  at  Don- 
ald's house  that  night,  and  Mrs.  Musgrave 
was  refused  admission  to  it  solely  upon  the 
ground  that  Its  owner  or  lessee,  who  was 
Musgrave's  employe,  did  not  want  to  offend 
his  employer. 

No  good  reason  appears  for  calling  in  ques- 
tion the  sincerity  and  good  faith  of  Mrs.  Mus- 
grave in  returning  to  the  home  of  her  hus- 
band. But  it  was  at  once  apparent  from  his 
conduct  that  she  was  not  welcome  there,  and 
it  Is  a  fair  inference  from  the  evidence  that 
he  determined  to  close  it  against  her  when 
be  could  do  so  without  forcibly  expelling  ner 
from  It  The  opportunity  lo  carry  out  this 
Intention  was  presented  on  the  day  of  her 
return,  and  he  appears  to  have  promptly 
availed  himself  of  It.  Neither  his  own  nor 
Blunt's  explanation  of  the  closing  of  the 
house  against  her  was  convincing  or  satis- 
factory. The  conduct  of  the  appellant  was 
notice  to  his  wife  of  his  determination  to  ex- 
clude her  from  bis  borne,  and  it  may  fairly 
be  considered  as  involving  his  consent  to  her 
leaving  him,  and  establishing  for  herself  a 
home  elsewhere.  Her  departure  with  her 
child  from  the  farm  house  the  next  morning 
was  manifestly  prompted  by  a  belief,  found- 
ed upon  his  reception  and  treatment  of  her 
the  night  before,  that  he  desired  to  get  rid 
of  her;  and,  so  prompted,  it  was  at  least  ex- 
cusable, and  cannot  be  Justly  characterized 
as  a  willful,  malicious,  and  causeless  deser- 
tion. Having  turned  her  away  from  his 
home  when  she  had  returned  to  it  with  the 
obvious  purpose  of  resuming  the  position 
and  duties  of  a  wife  therein,  It  devolved  on 
him  to  signify  to  her,  in  good  faith,  his  will- 
ingness to  receive  her  in  his  home,  and  to 
award  to  her  there  the  treatment  she  was  en- 
titled to  as  his  wife,  before  he  could  construe 
her  absence  as  such  a  desertion,  or  acquire 
by  it  a  right  to  a  divorce.  Whether  he  sig- 
nified to  her,  at  any  time  after  her  departure 
from  the  farm  house,  a  willingness  to  receive 
her  as  above  stated,  was  a  question  to  be 
determined  by  the  jury.  It  was  fairly  sub- 
mitted to  them,  and  they  decided  against 
him.  If  they  had  sustained  his  contention 
on  this  branch  of  the  case,  their  finding  would 
have  entitled  him,  under  the  instructions  they 
received  from  the  court,  to  the  divorce  he 
sought  to  obtain.  That  their  finding  against 
him  on  this  point  was  warranted  by  the  evi- 
dence admits  of  no  doubt.  He  conceded  in 
his  cross-examination  on  the  trial  that  he 
never  said  a  word  to  her  indicative  of  a  de- 
sire on  his  part  that  she  should  return  to  his 
home,  or  of  his  willingness  to  receive  her 


there  if  she  was  inclined  to  do  so.  He  had 
many  opportunities  for  consultation  with  her 
on  this  subject,  but  he  showed  no  disposition 
to  improve  them.  It  is  true  that  he  wrote 
to  her  under  date,  of  November  18,  1893,  as 
follows:  "Madam,  I  hereby  notify  you  and 
desire  you  to  return  to  my  house,  which  you 
have  willfully  and  without  cause  deserted, 
and  resume  the  performance  of  your  duties 
as  my  wife.  I  offer  you  a  comfortable  house 
and  maintenance  and  good  treatment,  and  if 
you  neglect  to  comply  with  this  request  I 
shall  be  obliged  to  take  other  steps.  Tour 
husband,  John  K.  Musgrave."  He  relied  on 
this  letter  as  constituting  full  performance  of 
the  duty  Imposed  on  him  by  his  conduct  on 
the  return  of  his  wife  to  his  home  on  the 
20th  of  September,  1893.  It  will  be  observed 
that  the  letter  was  more  In  the'  nature  of  a 
command  than  of  an  Invitation;  that  it  char- 
ged her  with  having  willfully  and  without 
cause  deserted  his  home;  and  that  It  might 
fairly  be  interpreted  as  containing  on  inti- 
mation of  a  purpose  on  his  part  to  institute 
proceedings  for  a  divorce  if  she  neglected  to 
comply  with  his  request.  It  was,  however, 
proper  for  the  consideration  of  the  jury,  in 
connection'  with  the  oral  evidence  bearing 
upon  the  question  to  which  it  related.  We 
think,  upon  due  consideration  of  the  assign- 
ments of  error,  that  the  appellant  has  no 
just  cause  to  complain  of  the  general  charge, 
or  of  the  answers  to  his  first  and  third  points. 
We  therefore  overrule  all  the  assignments. 
Judgment  affirmed. 


(186  Pa.  St.  89) 
CARGILL  v.   PHILADELPHIA  TOWEL 
SUPPLY  &  LAUNDRY  CO.,  Limited. 

(Supreme  Court  of  Pennsylvania.     April  4, 
1898.) 

Cass  for  Jurt— Conpliotiso  Evidence. 
A  case  depending  on  questions  of  fact,  as 
to  which  the  evidence  is  conflicting,  is  properly 
left  to  the  jury. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Katie  Cargill,  Jr.,  by  her  mother 
and  next  friend,  Katie  Cargill,  Sr.,  against 
the  Philadelphia  Towel  Supply  &  Laundry 
Company,  Limited.  Judgment  for  plaintiff. 
Defendant  appeals.    Affirmed. 

William  Grew  and  Alex.  Simpson,  Jr.,  for 
appellant.    A.  S.  Ashbrldge,  Jr.,  for  appellee. 

STERRETT,  0.  J.  This  action  of  trespass, 
against  the  limited  partnership  association 
defendant,  was  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
suffered  by  the  plaintiff  in  consequence  of 
certain  negligent  acts  of  omission  and  com- 
mission of  the  defendant,  specified  in  the 
statement  Among  other  things,  it  is  therein 
averred:  That  in  May,  1895,  the  association 
defendant,  then  engaged  in  the  laundry  Busi- 
ness, employed  plaintiff  "to  shake  out  tow- 
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els."  That  a  week  thereafter  she  "was  taken 
from  the  employment  of  shaking  out  towels, 
for  which  she  had  been  hired,  and  put  by  de- 
fendant to  work  on  a  machine  known  as  a 
'mangle,'  without  having  been  given  proper 
instructions  how  to  work  the  said  machine; 
and  shortly  after  her  employment  on  the 
said  mangle  her  left  hand  was  caught  there- 
in, and  drawn  by  the  hot  rollers  up  to  the 
elbow,  and  the  hand  and  arm  were  crushed 
and  burned  so  that  the  same  were  rendered 
useless  forever."  That  said  injuries  were 
caused  by  the  defendant's  negligence  In  the 
following  particulars:  (1)  In  taking  the 
plaintiff,  who  was  then  a  minor,  from  the 
employment  for  which  she  was  hired,  and 
putting  her  to  a  more  dangerous  employ- 
ment, without  having  given  her  proper  in- 
struction as  to  the  danger  of  the  new  employ- 
ment or  as  to  the  manner  In  which  she 
should  work  upon  said  machine.  (2)  Said  ma- 
chine was  negligently  maintained  by  defend- 
ant, in  that  the  protection  or  guard  which 
should  have  been  In  place  to  prevent  plaintiff's 
hand  from  being  drawn  into  said  mangle  had 
been  suffered  and  permitted  by  defendant  to 
be  and  remain  away  from  Its  proper  place. 
(3)  Defendant  took  none  of  the  ordinary  and 
reasonable  means  to  prevent  the  accident  and 
Injury  to  plaintiff  while  working  on  said  ma- 
chine. The  statement  then  concludes  with 
averments  as  to  the  character  and  extent  of 
plaintiff's  Injury,  the  serious  consequences 
that  have  resulted  -and  are  likely  to  result 
therefrom,  etc.  Each  of  the  foregoing  aver- 
ments of  negligence  was  denied  by  the  de- 
fendant, and  thus  the  Issues  of  fact  were 
formed. 

It  is  not  our  purpose,  nor  Is  it  necessary,  to 
either  summarize  or  review  the  somewhat 
voluminous  testimony  that  was  given  on  the 
trial.  As  to  the  general  character  and  seri- 
ous consequences  of  plaintiff's  Injury,  there 
was  practically  no  conflict  of  testimony.  As 
to  the  alleged  negligence  of  the  defendant, 
etc.,  it  is  sufficient  to  say  that  the  evidence 
on  behalf  of  the  plaintiff  tended  to  sustain 
her  averments,  while  that  of  the  defendant 
tended  to  show  the  contrary.  In  brief,  the 
evidence  relating  to  the  subjects  of  negli- 
gence, contributory  negligence,  etc.,  was  more 
or  less  conflicting;  and  thus  material  ques- 
tions of  fact  were  presented,  that  were  nec- 
essarily for  the  consideration  of  the  jury.  It 
is  impossible  to  review  the  testimony  without 
being  forced  to  the  conclusion  that  It  Involved 
disputed  questions  of  fact,  which  the  court 
was  bound  to  submit  to  the  jury  for  their 
determination;  and  that  was  done  by  the 
learned  trial  judge,  in  a  clear  and  adequate 
charge,  that  was  quite  as  favorable  to  the 
defendant  as  It  should  have  been.  The  only 
complaint  that  defendant  makes  is  that  he  re- 
fused to  withdraw  the  case  from  the  jury 
by  Instructing  them  that  "under  all  the  evi- 
dence the  verdict  must  be  for  the  defendant." 
Foar  of  the  five  points  for  charge  submitted 
by  defendant,  and  affirmed  by  the  learned 


judge,  are  predicated  of  facts  that  wev*  nec- 
essarily for  the  jury.  In  the  first,  they  were 
instructed  that  "If  the  plaintiff  went  to  work 
upon  the  mangle  of  the  defendant,  and  con- 
tinued at  that  labor,  without  objection  upon 
her  part,  she  took  the  risk  attendant  upon  the 
work,  and  cannot  recover  unless  it  is  proven 
that  defendant  was  negligent  in  not  provid- 
ing proper  machinery  for  the  work,  or  that 
the  machine  was  defective,  or  not  In  good 
working  order."  In  the  second,  they  were 
Instructed  that  If  the  mangle  upon  which 
plaintiff  was  at  work  was  defective,  or  not  in 
proper  working  order,  it  must  be  shown  af- 
firmatively that  the  attention  of  the  defend- 
ant company  was  called  to  that  defect,  and  It 
refused  or  neglected  to  remedy  it  In  af- 
firming the  third  point,  the  jury  were  In- 
structed In  the  words  thereof:  "If  the  man- 
gle In  which  the  plaintiff  was  injured  was  rea- 
sonably safe,  according  to  the  usages,  habits, 
and  ordinary  risks  of  the  business  In  which 
defendant  was  engaged,  the  defendant  Is  not 
liable  for  an  accident  occurring  thereon,  and 
the  verdict  must  be  for  the  defendant."  As 
to  the  facts  of  which  these  instructions  are 
predicated,  there  was  considerable  testimony, 
but  it  was  more  or  less  conflicting,  and  there-, 
fore  for  the  exclusive  consideration  of  the 
jury;  and  their  verdict  shows  conclusively 
that  the  facts  referred  to  were  not  found  as 
claimed  by  the  defendant  Without  pursu- 
ing the  inquiry  further,  it  is  very  evident 
that  the  plaintiff's  case  depended  on  ques- 
tions of  fact  which  the  court  was  bound  to 
submit  to  the  jury.  That  was  carefully  and 
Impartially  done,  and  the  result  was  that  the 
controlling  facts  were  determined  In  favor  of 
the  plaintiff.  It  follows  from  what  has  been 
said  that  the  Judgment  entered  on  the  ver- 
dict should  not  be  disturbed.  Judgment  af- 
firmed. 


(185  Pa.  St.  822) 

SCHLAGER  v.  TEAL  et  al. 

(Supreme  Court  of  Pennsylvania.    April  4, 

1888.) 

Sdreties— Discharge. 
Surety  on  a  judgment  note  is  net  dischar- 
ged by  the  debtor,  without  the  knowledge  of 
the  surety,  after  maturity  of  the  note,  giving 
the  creditor  his  individual  note  with  subsequent 
renewals  for  the  amount  of  the  first,  in  response 
to  a  letter  of  the  creditor  stating  that  he  had  to 
raise  some  money;  that  he  would  have  the  debt 
or's  note  discounted  if  it  were  not  overdue;  that 
if  the  debtor  would  send  him  his  note  due  in 
four  months,  with  a  good  indorse?,  he  would  re- 
turn the  note  he  had,  or  the  debtor  could  send 
him  his  note  without  an  indorser,  and  he  would 
continue  to  hold  the  note  he  had  as  collateral, 
with  an  agreement  that,  when  either  was  paid, 
the  other  was  to  be  surrendered;  ■  and  that  he 
could  not  use  anything  longer  than  four  months' 
paper,  but,  when  it  came  due,  it  could,  if  neces- 
sary, be  renewed, — it  being  testified  by  the  cred- 
itor that  it  was  agreed  between  him  and  the 
debtor  that  the  giving  of  the  note  for  purpose 
of  discount  should  not  impair,  but  be  collateral 
to,  the  judgment  note,  and  that  he  never  agreed 
to  extend  the  time  of  payment  of  the  judgment 
note. 
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Appeal  from  court  of  common  pleas,  Sus- 
quehanna county. 

Action  by  A.  J.  Schlager  against  Edwin  E. 
Teal  and  Charles  Schlager.  Judgment  for 
plaintiff.  The  court  refused  to  open  the 
Judgment  except  In  part,  and  defendant 
Schlager  appeals.    Affirmed. 

The  opinion  of  the  court  below  is  as  fol- 
lows (Searle,  J.): 

"Rule  to  show  cause  why  judgment  should 
not  be  opened,  and  Charles  Schlager,  one  of 
the  defendants,  let  Into  a  defense.  This 
Judgment  was  entered  upon  a  sealed  note 
containing  confession  of  judgment,  signed  by 
Edwin  Ernest  Teal,  Charles  Schlager,  and 
Charles  Schlager,  dated  February  1,  1889, 
payable  three  years  after  date,  given  for  $5,- 
000;  upon  it  indorsements  as  follows:  Feb- 
ruary 1,  1890,  received  on  within  $300,  inter- 
est for  one  year;  February  1,  1891,  received 
on  within  $300,  interest  for  one  year;  Feb- 
ruary 1,  1892,  received  on  within  $300,  In- 
terest for  one  year;  February  1,  1893,  re- 
ceived on  within  $300,  Interest  for  one  year; 
July  1, 1893,  received  on  within  $125,  Interest 
to  July  1,  1893.  The  Judgment  was  entered 
September  24, 1896,  upon  a  praecipe  directing 
judgment  to  be  entered  for  $4,337.50,  with 
Interest  from  July  19,  1896. 

"The  evidence  shows  that  the  note  upon 
which  this  judgment  was  entered  was  given 
by  B.  E.  Teal  in  lieu  of  a  note  of  same 
amount  held  by  said  A  J.  Schlager,  signed 
by  said  Teal,  which  was  taken  up;  that 
Charles  Schlager,  a  resident  of  Binghamton, 
N.  Y.,  and  Charles  Schlager,  a  resident  of 
Scranton,  Pa.,  both  signed  said  note  as  sure- 
ties; that,  shortly  after  the  giving  of  said 
note,  Charles  Schlager  of  Binghamton  died; 
that  the  plaintiff,  A.  J.  Schlager,  is  one  of 
the  executors  of  the  will  of  the  said  Charles 
Schlager,  who  was  his  brother.  February 
IS,  1887,  said  B.  B.  Teal  and  wife  assigned  to 
said  A.  J.  Schlager  two  endowment  policies 
on  the  life  of  said  E.  B.  Teal,  one  for  $2,000, 
and  one  for  $3,000i  The  terms  of  said  as- 
signment were  as  follows:  In  trust,  first,  to 
pay  himself  any  indebtedness  to  him  from 
Edwin  E.'Teal,  the  Insured,  existing  when 
the  policy  becomes  a  claim;  and,  secondly, 
to  pay  the  remainder,  if  any,  to  the  said  Ed- 
win E.  Teal,  his  executors,  administrators, 
or  assigns,  with  full  power  to  said  trustee  to 
surrender  said  policy  to  the  said  company, 
If  said  company  consents  thereto,  for  paid-up 
Insurance,'  etc.  At  the  time  these  policies 
were  assigned  to  said  A.  J.  Schlager,  he  held 
the  promissory  note  of  said  B.  E.  Teal,  for 
which  the  note  upon  which  this  judgment 
was  entered  was  given,  and  said  policies 
were  assigned  by  said  Teal  as  collateral  to 
said  Indebtedness.  At  the  time  said  Charles 
Schlager  of  Binghamton  and  Charles  Schla- 
ger of  Scranton  signed  this  note  as  sureties 
upon  which  this  judgment  was  entered,  they 
knew  that  these  policies  had  been  assigned 
to  said  A  J.  Schlager  as  security  for  the  in- 


debtedness, and  never  consented  to  the  ap- 
propriation by  A.  J.  Schlager  of  the  proceeds 
of  the  surrender  of  the  same  to  the  payment 
of  other  indebtedness  of  said  Teal  to  said 
Schlager.  In  the  spring  of  1896,  B.  E.  Teal 
being  insolvent  and  being  Indebted  to  said 
A.  J.  Schlager  to  the  amount  of  $1,500  in  ex- 
cess of  the  indebtedness  represented  by  the 
note  upon  which  this  judgment  was  entered, 
by  an  arrangement  between  said  A.  J.  Schla- 
ger and  said  Teal,  $1,316  was  obtained  upon 
the  policies  from  the  insurance  company,  and 
applied  upon  this  $1,500  Indebtedness,  with- 
out the  knowledge  or  consent  of  said  sure- 
ties, and  this  Indebtedness  of  said  Teal  to 
Schlager  of  $1,500  having  been  contracted 
subsequent  to  the  maturity  of  the  note  upon 
which  Judgment  was  entered.  On  the  28tb 
of  June,  1893,  subsequent  to  the  maturity  of 
this  Judgment  note,  A  J.  Schlager  wrote  to 
said  Ernest  E.  Teal  as  follows:  'Dear  Er- 
nest: I  ought  to  have  written  you  before, 
but  have  been  away  from  home,  and  so  have 
not  reached  it  The  facts  of  the  case  are 
that  I  have  got  to  raise  $5,000  by  the  first 
of  July.  Would  have  your  note  to  me  for 
that  amount  discounted,  except  that  I  can- 
not, as  it  Is  overdue.  Now,  will  you  send 
me  your  note  dated  July  1st,  due  in  four 
months,  with  a  good  lndorser,  and  I  will  re- 
turn the  note  that  I  have?  Or  you  can  send 
me  your  note  without  an  lndorser,  and  I  will 
continue  to  hold  the  note  that  I  have  as  col- 
lateral, with  an  agreement  that,  when  either 
is  paid,  the  other  is  to  be  surrendered.  Make 
the  note  four  months,  with  Interest,  as  I  can- 
not use  longer  paper,  and,  when  it  comes 
due,  if  necessary,  it  can  be  renewed.  Please 
attend  to  this  at  once,  so  that  I  can  get  it 
in  time.  Tours,  truly,  [Signed]  A.  J.  Schla- 
ger.' In  answer  to  this  proposition,  B.  E. 
Teal  sent  his  promissory  note  for  $5,000, 
dated  July  1,  1893,  payable  to  the  order  of 
A.  J.  Schlager,  at  the  Binghamton  Trust  Com- 
pany, Binghamton,  N.  T.,  four  months  after 
date.  This  note  was  Indorsed  by  said  A  J. 
Schlager,  and  discounted  at  the  City  Nation- 
al Bank  of  Susquehanna.  This  note  was  re- 
newed from  time  to  time  by  note  of  E.  B. 
Teal  for  same  amount,  Teal  paying  the  in- 
terest on  same  until  November,  1895,  when 
the  last  $5,000  note  was  taken  up  by  notes 
of  Teal,— one  $4,000,  due  four  months;  one 
$500,  due  ninety  days;  one  $500,  due  sixty 
days.  The  $500  note  due  sixty  days  was 
paid  by  Teal.  The  other  $500  note,  when 
due,  was  taken  up  by  two  notes  of  Teal  each 
for  $250,  one  payable  twenty-five  days,  the 
other  thirty-five  days.  February  17,  1896, 
the  $250  note  payable  In  twenty-five  days 
was  paid  by  Teal.  The  other  $250  note,  was 
renewed  February  25th,  and  afterwards,  to- 
gether with  the  $4,000  note,  paid  by  A.  J. 
Schlager.  The  $750,  represented  by  the  $50O 
note  and  the  $250  note,  both  having,  been 
paid  by  Teal,  were  deducted  from  the  note 
upon  which  judgment  was  entered  by  the 
praecipe  directing  judgment  to  be  entered  for 
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$4,337.50.  The  note  upon  which  judgment 
is  entered  shows  indorsements  of  interest  to 
July  1,  1893.  The  praecipe  directing  judg- 
ment to  be.  entered  for  $4,337.50  would  Indi- 
cate not  only  a  credit  of  the  $750  paid  by 
these  notes,  but  also  a  credit  of  Interest  to 
July  19,  1896,  as  paid  by  the  payments  of 
interest  on  this  $5,000  promissory  note  of 
Teal's,  at  Its  several  renewals.  There  is  no 
evidence  that  either  of  the  securities  had 
knowledge  of  the  giving  and  renewals  of 
these  promissory  notes  by  E.  E.  Teal  to  A. 
J.  Schlager,  and  it  must  be  taken  as  a  fact 
that  they  had  no  knowledge  of  the  same.  A. 
J.  Schlager  testifies  that  'it  was  distinctly 
agreed  between  Mr.  Teal  and  myself  that 
the  giving  of  this  bank  note  should  not  in 
any  manner  impair  the  judgment  note,  but 
that  this  should  be  collateral  to  the  judg- 
ment note.  I  have  never  agreed  to  extend 
the  time  of  payment  of  the  judgment  note 
in  any  manner,  nor  have  I  done  anything 
that  would  prevent  me  from  proceeding  to 
collect  said  note  at  any  time,  had  Charles 
Schlager  requested  or  notified  me  to  collect 
the  money  due  on  it'  Mr.  Charles  Schlager 
testifies  that  he  had  no  knowledge  of  the 
giving  of  these  promissory  notes,  or  of  any 
extension  of  time.  Mr.  E.  E.  Teal  testifies  in 
answer  to  question  as  follows,  regarding  giv- 
ing of  promissory  note  July  1,  1893:  'Q.  The 
first  promissory  note  of  July,  1893;  state 
whether  that  was  given  as  an  extension  of 
the  time  of  payment  of  note  of  February  1, 
1889.  A.  It  was  given  for  that  loan.  Q. 
Well,  it  extended  the  time  of  payment,  did  it 
not?  A.  Yes,  sir.'  The  learned  counsel  for 
defendants  claims  that  the  sureties  upon  this 
judgment  note  were  released— First,  by  rea- 
son of  the  acceptance  by  plaintiff  of  the  note 
of  the  principal,  E.  E.  Teal,  for  the  same 
amount,  dated  July  1,  1893,  due  In  four 
months,  the  discounting  of  the  same,  and 
the  subsequent  renewals,  taken  in  connec- 
tion with  the  letter  of  plaintiff  to  Teal,  dated 
June  28,  1893,  and  the  testimony  of  E.  E. 
Teal,  as  above;  second,  that  plaintiff  having 
received  the  assignment  of  the  endowment 
policies  upon  the  life  of  said  Teal,  as  col- 
lateral to  the  Indebtedness  secured  by  the 
judgment  note,  and  having  afterwards  re- 
ceived, on  account  of  the  same,  $1,316,  the 
sureties  are  discharged  pro  tanto. 

"Counsel  for  plaintiff  claims  that  plaintiff 
never  agreed  to  extend  the  time  of  the  note 
upon  which  judgment  was  entered,  and  that 
he  accepted  the  note  of  July  1,  1893,  and  Its 
subsequent  renewals,  upon  the  express  agree- 
ment that  it  should  not  in  any  manner  im- 
pair the  judgment  note,  but  that  it  should  be 
collateral  to  the  judgment  note;  second,  that 
the  assignment  of  the  endowment  policies 
was,  as  expressed  in  written  assignment  up- 
on the  same.  In  trust  to  pay  himself  any 
Indebtedness  to  him  existing  when  the  policy 
becomes  a  claim,'  and  that  the  plaintiff  had 
a  right  to  appropriate  the  avails  of  said  poli- 
cies to  any  debt  of  the  assignor,  Teal,  and 


that  the  sureties  in  this  judgment  note  were 
not  prejudiced  thereby. 

"In  Hagey  v.  Hill,  75  Pa.  St  110,  it  was 
held  that  an  extension  of  time  by  a  valid 
agreement  between  the  creditor  and  princi- 
pal Will,  as  a  general  rule,  discharge  the  ln- 
dorser,  but  that,  if  the  agreement  for  delay 
expressly  saves  and  reserves  the  right  of  the 
holder  in  the  Intermediate  time  against  the 
Indorser,  It  will  not  discharge  the  latter,  and 
this  when  the  agreement  was  made  without 
the  knowledge  of  the  Indorser.  If  the  cred- 
itor gives'  time  without  reserving  the  right 
to  pursue  the  indorsers,  he  discharges  them. 
The  agreement  to  pay  usurious  Interest  be- 
fore a  note  becomes  due,  or  the  payment 
made  subsequent  to  the  maturity  of  a  note, 
is  not  sufficient  consideration  for  a  contract 
to  give  further  time,  and  will  not  discharge 
a  surety.  Hartman  v.  Danner,  74  Pa.  St.  36. 
To  discharge  a  surety,  there  must  be  an 
agreement  to  extend  the  time  of  payment 
which  Is  enforceable  against  the  plaintiff. 
Shaffstall  v.  McDaniel,  152  Pa.  St  598,  25 
Atl.  576.  E.  E.  Teal,  the  principal  defend- 
ant, testifies  In  this  case.  Nowhere  in  his 
testimony  is  there  any  mention  of  an  agree- 
ment on  the  part  of  the  plaintiff  to  extend 
the  time  of  payment  of  this  note  other  than 
as  set  forth  in  the  letter  of  plaintiff  of  June 
28,  1893.  In  answer  to  a  question  by  his 
counsel  of  whether  the  note  of  July  1,  1893, 
was  given  as  an  extension  of  time  of  pay- 
ment of  note  of  February  1, 1889,. he  replied, 
'It  was  given  for  that  loan.'  And  in  answer 
to  the  question,  'Well,  it  extended  the  time 
of  payment  did  It  not?  he  replied,  'Yes,  sir.' 
The  plaintiff  testifies,  not  only  that  there  was 
no  agreement  to  extend  the  time  of  payment, 
but  also  'that  It  was  distinctly  agreed  between 
Mr.  Teal  and  myself  that  the  giving  of  this 
bank  note  should  hot  in  any  manner  Impair 
the  judgment  note.'  Under  the  rules  ap- 
plicable to  the  weight  of  evidence  necessary 
to  open  judgments,  I  do  not  think  that  there 
is  sufficient  evidence  to  authorize  the  opening 
of  this  judgment,  upon  the  ground  that 
Charles  Schlager,  the  surety,  has  been  dis- 
charged from  liability  by  the  giving  of  the 
promissory  note  and  renewals  thereof  to  A. 
J.  Schlager  by  E.  E.  Teal,  under  the  clrcum- 
,  stances  established  by  the  evidence. 

"As  to  the  surrender  of  the  endowment 
policies  upon  the  life  of  E.  E.  Teal  held  by 
A.  J.  Schlager',  while  the  written  assignments 
show  that  they  were  to  pay  any  indebted- 
ness of  Teal  to  Schlager  existing  when  the 
policies  became  a  claim,  it  is  an  undisputed 
fact  that  when  they  were  assigned  to  A.  J. 
Schlager,  the  only  Indebtedness  of  Teal  to 
Schlager  was  the  $5,000  for  which  this  judg- 
ment note  was  subsequently  given;  that  the 
sureties  signed  the  note  with  knowledge 
that  A.  J.  Schlager  held  these  policies  as 
collateral  to  the  Indebtedness  of  which  they 
became  sureties;  and  that  they  never  con- 
sented to  the  appropriation  of  this  collateral 
to  the  payment  of  other  debts  of  the  princi- 
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pal,  Teal.  They  were  entitled  to  have  the 
money  received  upon  the  endowment  policies 
applied  upon  the  note  for  which  they  were 
sureties.  Plaintiff  admits  that  he  received 
upon  the  endowment  policies  $1,316,  July  31, 
1896.  The  sureties  are  therefore  entitled  to 
have  this  judgment  opened  as  to  this  amount 
It  is  therefore  ordered  that  the  Judgment  In 
this  case  be  opened  as  to  Charles  Schlager, 
and  he  be  let  Into  a  defense  to  the  amount 
of  $1,316  and  interest  thereon  from  July  31, 
1896,  and  that  the  rule  to  show  cause  be  dis- 
charged as  to  the  remainder  of  the  judg- 
ment" 

Edward  N.  Willard,  Everett  Warren,  and 
Henry  A.  Knapp,  for  appellant  McCollum 
&  Smith,  for  appellees. 

PER  CURIAM.  This  was  a  rule  to  show 
cause  why  the  judgment  In  question  should 
not  be  opened,  and  Charles  Schlager,  one  of 
the  defendants,  let  into  a  defense.  After  a 
careful  consideration  of  the  evidence  pre- 
sented by  the  parties,  the  learned  judge  of 
the  court  below  "ordered  that  the  judgment 
*  *  *  be  opened  as  to  Charles  Schlager, 
and  he  be  let  into  a  defense  to  the  amount 
of  $1,316,  and  interest  thereon  from  July  31, 
1896,  and  that  the  rule  to  show  cause  be  dis- 
charged as  to  the  remainder  of  the  judg- 
ment" From  that  decree,  Charles  Schlager 
appealed,  and  assigns  as  error  the  refusal  of 
the  court  "to  open  the  judgment  in  its  entire- 
ty as  to"  him.  The  only  question,  therefore, 
is  whether  the  appellant  was  entitled  to  fur- 
their  relief  than  that  granted  him  by  the 
above-recited  order.  Our  consideration  of  the 
evidence  has  satisfied  us  that  he  was  not 
The  conclusion  embodied  In  the  decree  of  the 
court  below  is  correct;  and  the  decree  is  ac- 
cordingly affirmed,  and  appeal  dismissed,  at 
appellant's  costs. 


(186  Fa.  St.  ISO) 

In  re  HOWELL'S  ESTATE. 

Appeal  of  FIDELITY  INSURANCE,  TRUST 
&  SAFE-DEPOSIT  CO. 
(Supreme  Court  of  Pennsylvania.     April  4, 
1898.) 
Wills— Power  of  Appointment. 
A  power  of  appointment  conferred  on  tes- 
tator is  exercised  by  his  will  devising  and  be- 
queathing all  his  estate,  both  real  and  personal, 
according  to  the  intestate  laws  of  the  state"; 
Act  June  4,  1879,  declaring  a  general  gift  of  the 
real  or  personal  estate  of  a  testator  shall  in- 
clude any  estate  over  which  he  has  a  power  of 
appointment. 

Appeal  from  orphans'  court,  Philadelphia 
county. 

In  the  matter  of  the  estate  of  William 
Howell,  deceased.  From  the  decree  of  the 
orphans'  court  dismissing  exceptions  to  the 
adjudication  of  the  auditing  judge  on  the 
fourth  account  of  the  trustees  under  the 
will  of  said  deceased,  his  surviving  children 
and  said  trustees  appeal.     Affirmed.  • 


The  adjudication  of  the  auditing  judge  is 
as  follows:  "William  Howell,  -by  his  will, 
directed  his  trustees  to  divide  his  residuary 
estate  into  as  many  equal  shares  as  he  should 
have  children,  and  issue  of  deceased  chil- 
dren, living  at  his  death  (the  issue  stand- 
ing In  the  place  of  the  parent),  and  to  pay 
the  net  Income  to  each  for  life,  and  at  their 
death,  respectively,  to  pay  the  share  of  the 
one  dying  to  such  person  or  persons,  and 
for  such  estates  and  purposes,  as  he  or  she 
should  appoint  by  will;  and,  in  default  of 
such  will,  then  in  trust  for  the  children  and 
issue  per  stirpes  of  the  one  so  dying.  For 
the  purpose  of  settlement  of  his  estate,  he 
authorized  the  trustees,  In  their  capacity  ei- 
ther of  trustees  or  executors,  to  sell  or  let 
on  ground  rent  all  or  any  part  of  his  real 
estate,  except  what  was  restricted,  and  to 
invest  and  apply  the  proceeds  in  the  same 
manner  as  directed  with  regard  to  the  es- 
tate from  which  the  moneys  were  derived. 
The  language  of  the  testator  was:  'All  the 
residue  of  my  estate  *  *  *  to  divide  into 
as  many  equal  parts  or  shares  as  I  have 
children  living  at  the  time  of  my  decease, 
and  the  issue  of  any  child  or  children  then 
deceased,  the  issue  of  such  deceased  child 
representing  one  share,  with  power  to  hold 
the  real  estate  in  common,  as  hereinbefore 
provided,  and  the  said  several  shares  to  dis- 
pose of  as  follows;  that  is  to  say,  as  re- 
spects each  share  represented  by  the  issue 
of  a  deceased  child  to  hold  in  trust  for  such 
issue,  and  their  respective  heirs,  executors, 
or  administrators  in  the  same  proportion  as 
if  the  said  issue  had  inherited  the  same  from 
such  child  under  the  intestate  laws  of  Penn- 
sylvania, and,  as  respects  the  share  repre- 
sented by  my  living  children,  to  hold  the 
same  In  trust  to  let  demise  the  real  estate, 
and  to  Invest  and  keep  invested  the  per- 
sonal estate  In  good  mortgage  security  or  in 
the  purchase  of  well-secured  ground  rents, 
and  to  collect  the  rents,  isspes,  and  Interest 
thereof,  and  to  pay  the  net  Income  to  each 
of  my  children,'  etc.  The  testator  died 
April  20,  1889,  leaving  surviving  seven  chil- 
dren, Anna  J.  H.  Hanson  and  William  H. 
G.  Howell  (who  were  children  by  his  first 
wife),  and  Kate  A.  McCreary,  Isabel  H.  Gest, 
Ella  Howell,  Edgar  C.  Howell,  and  Charles 
B.  Howell.  Charles  B.  Howell,  one  of  the 
chidren,  died  January  13,  1897,  leaving  a 
will  worded  thus:  'I,  Charles  B.  Howell,  do 
hereby  make  this,  my  last  will  and  testa- 
ment devising  and  bequeathing  all  my  es- 
tate, both  real  and  personal,  according  to  the 
Intestate  laws  of  the  state  of  Pennsylvania, 
and  appointing  Samuel  Y.  Heebner,  a  di- 
rector of  the  Market  Street  National  Bank, 
and  my  beloved  wife,  Anna  M.  Keir  How- 
ell, my  executors,  with  full  powers.*  He 
left  surviving  his  said  wife,  but  no  issue. 
Whether  the  will  of  the  son  worked  a  valid 
execution  of  the  power  conferred  by  the 
original  testator  was  the  question  which  was 
submitted  at  the  audit    It  was  conceded 


Digiti 


zed  by  G00gk 


Pa.) 


STREITFELD  v.  SHOEMAKER. 


967 


that,  as  a  preliminary  to  Its  exercise,  no  ref- 
erence to  the  power  was  needed  In  the  will; 
but  It  was  argued  that  the  donee,  having 
given  his  property  according  to  the  intestate 
laws,  excluded  the  property  over  which  he 
had  simply  a  power  to  appoint,  because 
these  laws  affected  only  the  property  which 
was  actually  owned  by  the  decedent  him- 
self. This  argument  cannot  hold  good  In 
England,  nor  in  those  states  of  onr  Union 
where  the  property  covered  by  a  general 
power  of  appointment  is  so  far  assets  of  the 
donee's  estate  that  the  exercise  of  the  power 
may  be  enforced  in  favor  of  creditors.  But 
the  act  of  June  4,  1879,  explicitly  declares 
that  a  general  gift  of  the  real  or  personal  es- 
tate of  a  testator  shall  be  construed  to  in- 
clude any  estate  over  which  he  has  a  power 
of  appointment  When,  therefore,  the  do- 
nee of  the  power  devised  and  bequeathed  his 
estate,  he  devised  and  bequeathed  as  well 
the  estate  covered  by  the  power;  and,  when 
he  gave  this  joint  estate  according  to  the 
intestate  law,  he  gave  it  to  those  persons 
who,  according  to  that  law,  would  have  tak- 
en his  own  estate,  and  who  in  this  instance 
are  his  widow  and  collateral  kindred.  The 
fund  embraced  by  the  account,  it  was  stated, 
consists  in  part  of  the  proceeds  of  sale  of 
realty  sold  under  the  power  in  the  will  of 
the  father.  All  of  the  sales  were  effected 
during  the  lifetime  of  Charles  B.  Howell. 
The  power  of  sale  conferred  by  the  will  was 
a  naked  authority  to  sell  for  the  conven- 
ience of  settlement,  but  it  did  not  contem- 
plate (the  auditing  judge  thinks)  a  conver- 
sion, for  the  reason  that  it  was  followed  by 
a  gift  of  the  residue,  of  which  the  real  es- 
tate was  to  be  held  in  common  by  the  issue 
of  any  deceased  child,  and  the  shares  of 
living  children  were  to  be  held  in  trust  to 
demise  and  to  collect  and  pay  over  the  rents, 
etc.  In  Ackroyd  v.  Smithson,  1  Brown,  Ch. 
503,  it  was  held  that,  in  order  to  oust  the 
heir,  the  mere  Intent  to  convert  for  the  pur- 
poses of  the  will  Is  not  sufficient  There 
must  be  also  the  Intent  to  give  the  product 
of  the  sale  as  personalty,  at  all  events,  and 
whether  the  purpose  falls  pr  not  These 
proceeds  came  to  Charles  as  real  estate,  and 
on  a  second  transmission  would  pass  as  per- 
sonalty; but  be  had  the  right  by  his  will  to 
give  them  either  as  personal'  or  real  estate. 
He  recognized  them  as  real  estate  because 
they  bore  that  character  when  he  made  the 
will  in  which  he  disposed  of  his  real  es- 
tate." "And  now,  June  26,  1897,  the  account  of 
the  trustees  was  referred  back  to  the  audit- 
ing judge,  and  on  reconsideration  it  is  deter- 
mined that  the  fund  for  distribution  is  to 
be  treated  wholly  as  personalty,  and  that  the 
share  therein  of  Charles  B.  Howell  passed  un- 
der his  will  as  personalty.'' 

John  M.  Gest  and  John  O.   Johnson,   for 
appellants.    Horace  M.  Rumsey,  for  appellee. 

PER  CURIAM.     The  questions  presented 
by  this  appeal  were  rightly  decided,  and  for 


reasons  given  by  the  learned  auditing  judge, 
whose  conclusions  were  approved  by  the 
court  in  banc,  the  decree  should  not  be  dis- 
turbed. Decree  affirmed,  and  appeal  dis- 
missed, at  appellants'  costs. 


(186  Pa.  St.  MS) 
STREITFELD  v.  SHOEMAKER  et  al. 

(Supreme  Court  of  Pennsylvania.     April  4, 
1898.) 

Negligence— Collision  or  Tun  and  Pedestrian 
—Evidence. 
The  questions  of  negligence  and  contribu- 
tory negligence  are  for  the  jury  where  a  boy,  on 
coming  to  a  street,  looked  up  and  down  it  and. 
seeing  a  team  coming  "some  distance  away, 
started  across;  and,  when  on  the  crossing,  was 
struck  by  the  team,  before  knowing  of  its  prox- 
imity; there  being  conflicting  evidence  as  to  the 
speed  of  the  team  and  testimony  that  the  driver 
paid  no  attention  to  the  hallooing  intended  to 
prevent  the  accident  and  did  not  check  his  speed 
at  the  crossing. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Henry  Streitfeld,  by  his  next 
friend  and  father,  Adolph  Streitfeld,  against 
Robert  Shoemaker  and  others,  for  injury  to 
plaintiff  by  being  run  over  by  defendants' 
team.  Motion  to  take  off  nonsuit  was  denied, 
and  plaintiff  appeals.    Reversed. 

William  W.  Ker,  for  appellant  J.  Howard 
Gendell,  for  appellees. 

McCOLLUM,  J.  We  think  the  learned  court 
below  erred  In  entering  and  refusing  to  take 
off  the  nonsuit  in  this  case.  The  plaintiff,  at 
the  time  of  the  occurrence  on  which  the  suit 
is  based,  was  13  years  old,  and  going  from  his 
home  to  his  school.  When  he  came  to  Third 
street  he  looked  up  and  down  'it,  to  see  if 
any  wagons  or  ears  were  approaching,  and  he 
saw  a  wagon  coming  up  the  street,  and 
"some  distance  away."  He  then  started  to 
cross  the  street,  and  while  upon  the  crossing, 
and  between  the  tracks  of  the  street  railway, 
he  was  run  over  by  a  team  and  heavy  truck 
wagon  of  the  defendants,  In  charge  of  their 
driver,  and  seriously  .njured.  He  testified  on 
the  trial  that  he  did  not  know  what  struck 
him,  and  that  after  he  was  struck,  and  until 
he  was  picked  up  by  a  policeman,  he  was  un- 
conscious. The  attention  of  several  persons 
was  drawn  to  the  occurrence  by  the  hallooing 
obviously  Intended  to  prevent  it  Two  persons 
saw  the  plaintiff  when  he  was  struck  by  the 
horses,  and  others  saw  him  after  he  was 
struck  by  them,  and  when  his  leg  was  crushed 
by  the  wagon.  There  was  some  discrepancy 
In  the  evidence  relating  to  the  speed  of  the 
horses.  Mullen  said  that  the  wagon  was  not 
going  fast  or  slow  when  he  saw  It  Higgins 
said:  "The  horses  were  jogging  along.  They 
were  not  exactly  trotting.  They  were  going 
pretty  good."  Croft  when  asked  whether 
the  wagon  was  going  fast  or  slow,  said,  "It 
was  going  pretty  fast;"  and,  to  the  question 
whether  the  horses  were  going  fast  when  the 
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boy  was  struck,  he  replied,  "The  horses  were 
going  along  at  very  good  speed."  It  is  undis- 
puted that  the  horses  were  not  stopped  until 
the  wagon  reached  the  north  crossing. 

The  foregoing  summary  fairly  presents,  we 
think,  the  evidence  on  which  the  court  held 
that  the  plaintiff  was  negligent,  and  the  de- 
fendants' driver  was  not  In  so  holding,  the 
court  evidently  assumed  that  the  driver  exer- 
cised proper  care  in  approaching  and  passing 
over  the  crossing,  and  that  "it  is  negligence 
for  any  one  to  cross  In  front  of  a  moving  ve- 
hicle of  any  kind."  This  assumption,  how- 
ever, ignored  material  facts  shown  by  the  evi- 
dence. The  plaintiff  was  not  a  trespasser  on 
the  crossing.  On  approaching  it,  he  looked  up 
and  down  the  street  to  see  whether  there  was 
anything  to  Interfere  with  his  passage  over  It 
The  wagon  that  he  saw  coming  up  the  street 
was  "some  distance  away."  He  manifestly 
supposed  he  could  safely  cross  the  street,  and 
he  had  reached  the  center  of  It  when  he  was 
run  over.  The  bare  fact  that  he  was  run  over 
was  not  conclusive  proof  of  negligence.  The 
evidence  did  not  present  a  case  In  which  a  boy 
darted  suddenly  in  front  of  a  moving  vehicle, 
or  was  Injured  in  crossing  the  street  between 
the  crossings  provided  for  pedestrians.  It  is  a 
case  which  closely  resembles  Schmidt  v,  Mc- 
Gill,  120  Pa.  St.  405,  14  Atl.  383.  In  that 
case,  as  In  this,  the  driver  paid  no  attention 
to  the  hallooing  intended  to  prevent  the  oc- 
currence which  was  the  subject  of  the  suit 
He  did  not  check  the  speed  of  his  team  at  the 
crossing,  and  the  plaintiff  did  not  know  of  Its 
proximity  until  struck  by  the  pole  of  his  wagon. 
Both  parties  to  the  occurrence  had  the  right 
of  way,  and  both  were  required  to  use  care. 
It  was  said  by  Judge  Biddle  in  his  charge  to 
the  jury  In  the  case  above  cited  that  "there  Is 
no  obligation  on  the  part  of  persons  driving 
along  the  public  streets  to  haul  up  their  horses, 
and  stop  at  every  crossing.  Nor  must  people 
look  in  every  possible  direction  for  vehicles  ap- 
proaching, and  cipher  out  how  long  It  will  take 
them  to  arrive  at  the  crossing.  Each  must  ex- 
ercise reasonable  and  ordinary  care.  Of  course, 
more  caution  must  be  used  at  crossings  than 
at  other  parts  of  the  highway,  for  that  is 
where  the  stones  are  placed  to  cross.  The  ob- 
ligation is  mutual."  This  Is  a  clear  and  sen- 
sible statement  of  the  obligation  of  persons 
driving  along  the  streets,  and  of  pedestrians  In 
passing  over  the  crossings  provided  for  their 
accommodatioa  The  former  are  not  required 
to  stop  at  every  crossing,  nor  the  latter  to  re- 
frain from  passing  over  It  on  seeing  a  team  ap- 
proaching at  an  ordinary  gait  a  square  away; 
but  each  must  exercise  the  care  which  the  cir- 
cumstances obviously  demand.  In  the  case  at 
bar  there  was  not  a  scintilla  of  evidence  show- 
ing any  obstruction  to  the  driver's  view  of  the 
crossing,  or  of  the  plaintiff,  after  he  started  to 
cross  the  street  upon  it  It  was  the  duty  of 
the  driver,  upon  approaching  the  crossing,  to 
notice  whether  any  person  or  persons  were  In 
the  way  of  his  passage  over  it,  and  the  omis- 


sion to  do  so  would  constitute  a  want  of  or- 
dinary care.  If  he  discharged  his  duty  In  this 
particular,  would  he  not  have  seen  the  plaintiff 
on  the  crossing  near  to  or  between  the  tracks 
of  the  railway  on  which  he  was  driving?  If, 
having  seen  the  plaintiff  there,  he  made  no  ef- 
fort to  avoid  the  occurrence,  when  it  was 
practicable  to  do  so,  he  disregarded  an  equally 
plain  duty. 

We  think  the  court  was  not  warranted  by  the 
evidence  in  holding  that  there  was  no  negli- 
gence on  the  part  of  the  driver,  and  that  the 
occurrence  In  question  was  attributable  to  the 
negligence  of  the  plaintiff.  The  questions  of 
negligence  were  fairly  raised  by  the  evidence, 
and  it  was  the  province  of  the  jury  to  decide 
them.  Whether  the  driver,  in  approaching  and 
passing  over  the  crossing,  exercised  the  care  re- 
quired by  the  circumstances,  Is  a  question  aris- 
ing from  the  evidence,  and  not  determinable 
by  the  court;  and,  in  view  of  the  evidence  and 
the  age  of  the  plaintiff,  the  question  of  his 
negligence  was  clearly  for  the  jury.  The  as- 
signment of  error  Is  sustained,  and  the  Judg> 
ment  Is  reversed,  with  a  procedendo. 


(US  Pa.  St.  369) 
In  re  RUDY'S  ESTATE. 
Appeal  of  HUDSON. 

(Supreme  Court  of  Pennsylvania.     April  4, 
1898.) 

Wills — Construction  —  Conversion— Rights  ow 
Life  Tenant. 

1.  Under  a  Will  giving  to  testator's  wife,  for 
life,  the  income  of  his  estate,  and  authorizing 
the  executors  at  her  death  to  sell  the  realty,  and 
divide  the  proceeds  between  testator's  two  chil- 
dren, S.  and  O ,  "if  they  be  living,  or  the  issue 
of  such  of  them  as  may  then  be  deceased,"  6. 
having  died  before  testator,  unmarried,  and  S. 
having  died  before  testator  s  widow,  leaving  a 
husband  and  two  sons,  one  of  whom  also  died 
during  the  life  tenancy,  leaving  a  widow,  there 
is  no  conversion,  the  purpose  thereof  (a  division 
between  testator's  two  children)  having  failed; 
so  that  the  lapsed  shares  devolve  in  their  orig- 
inal character,  the  real  estate  to  the  sole  heir, 
the  remaining  grandson,  subject  to  the  life  es- 
tates of  the  father  and  the  brother's  widow. 

2.  A  life  tenant  in  an  undivided  fourth  of 
realty  has  not  such  interest  as  will  entitle  him 
to  a  sale,  and  a  division  of  the  proceeds. 

Appeal  from  orphans'  court,  Philadelphia 
county. 

In  the  matter  of  the  estate  of  Henry  Rudy, 
deceased.  From  a  decree  dismissing  the 
petition  of  Samuel  M.  Hudson,  praying  for 
a  sale  of  the  real  estate  of  deceased,  and  a 
division  of  the  proceeds,  he  appeals.  Af- 
firmed. 

The  opinion  of  the  court  below  is  as  fol- 
lows: 

"The  testator  gave  to  his  wife  the  income 
for  life  of  his  residuary  estate,  and  at  her 
death  he  authorized  and  empowered  his  ex- 
ecutors to  sell  the  residuary  realty,  and  to 
divide  the  proceeds  of  its  sale  equally  be- 
tween his  two  children,  Sarah  K.  and  George 
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W.  Rudy,  'If  they  be  living,  or  the  Issue  of 
such  of  them  as  may  then  be  deceased.'  He 
died  in  1878.  George  W.  died  in  testator's 
lifetime,  unmarried  and  without  issue.  The 
widow  died  November  30,  1895.  Sarah  K. 
died  before  the  widow,  but  after  the  testa- 
tor, leaving  her  husband  and  two  sons  to 
survive  her.  One  of  the  sons  died  during 
the  life  tenancy,  leaving  a  widow.  The 
husband  of  Sarah  petitioned  for  an  order  of 
sale  of  the  realty,  and  a  division  of  the  pro- 
ceeds. Had  he  an  interest  in  the  estate, 
and,  if  he  had,  was  it  an  interest  which 
Qualified  him  to  ask  for  the  sale?  This  ques- 
tion Involves  the  preliminary  Inquiry  as  to 
the  character  of  the  estates  given  to  the 
children.  Were  they  vested  or  contingent 
interests?  The  word  'if,'  in  the  language  of 
the  gift,  If  they  be  living,'  undoubtedly  im- 
ports a  contingency;  yet  the  context  may 
show  that  the  contingency  was  not  a  condi- 
tion precedent  to  the  vesting,  but  a  condi- 
tion subsequent,  which  would  operate  mere- 
ly to  defeat  an  already  vested  estate.  Thus, 
in  Andrew  v.  Andrew,  1  Ch.  Dlv.  410,  A. 
devised  land  to  T.  for  life,  and  from  and 
after  his  death  to  his  eldest  Bon,  if  he  should 
have  attained  the  age  of  twenty-one,  and, 
in  default  of  T.'s  having  a  son,  then  over. 
T.  died,  leaving  one  son,  a  minor.  It  was 
held  that  'from  and  after'  meant  an  immedi- 
ate gift  at  the  death  of  the  life  tenant,  and 
that  the  json  took  a  vested  estate  in  fee,  sub- 
ject to  be  devested  by  his  death  while  a 
minor.  In  Alexander  v.  Alexander,  16  O.  B. 
59,  however,  where  the  gift  was  to  A.,  the 
son,  for  life,  and  from  and  after  his  decease 
to  A'b  second  son,  on  his  attaining  twenty- 
one,  and,  in  default  of  there  being  a  second 
son,  then  over,  the  decision  was  that  the  re- 
mainder to  A.'s  second  son,  who  died  in  his 
minority,  was  contingent.  In  Pennsylvania 
the  rule  is  well  established  that,  where  the 
persons  who  are  to  take  must  be  living  at  a 
certain  time,  the  gift  Is  contingent,  because 
until  the  time  arrives  the  persons  who  will 
answer  to  that  description  cannot  be  ascer- 
tained. Hence  a  gift  to  'such  of  his  chil- 
dren as  might  then  be  living'  (McBride  v. 
Smyth,  54  Pa.  St  245),  or  to  a  child,  for  Ufe, 
and  after  her  death  to  'all  her  children  then 
living'  (Busby's  Appeal,  61  Pa.  St  111;  Del- 
bert's  Appeal,  88  Pa.  St.  462),  has  been  es- 
teemed contingent  It  Is  difficult— perhaps 
it  is  better  to  say  impossible — to  harmonize 
the  latter  cases  with  Crawford  v.  Ford,  7 
Wkly.  Notes  Cas.  532,  and  Laguerenne's  Es- 
tate, 12  Wkly.  Notes  Cas.  110,  where  the 
gift  at  the  end  of  the  life  estate  was  to  'all 
my  children  who  shall  be  then  living,  and 
the  lawful  Issue  of  such  as  shall  be  dead,'  or 
Manderson  v.  Lukens,  23  Pa.  St  81,  to  'be 
equally  divided  among  his  children  which 
should  be  then  alive,'  and  Womrath  v.  Mc- 
Gonnlck,  51  Pa.  St  507,  where  the  estate 
was  to  'be  divided  into  as  many  parts  as  tes- 
tator should  then  have  children  living,  and 


be  given  to  his  living  children,  and  the  issue 
of  those  dead,'  in  all.  of  which  cases  the  es- 
tates were  held  to  be  vested.  In  this  in- 
stance the  scale  vibrates  about  evenly. 

"If,  by  the  phrase  'if  they  be  living,'  a 
qualification  is  annexed  to  the  person,  with- 
out fulfilling  which  he  will  be  ineligible  to 
take,  the  gift  is  uncertain  until  the  condition 
is  met  and  1b  necessarily  contingent  upon 
the  fact  of  his  living.  If,  however,  it  is 
used  to  mark  the  time  when  the  estate  shall 
vest  In  possession,  so  that  the  children  are 
to  take  an  estate  descendible  to  their  issue, 
which  is  to  be  enjoyed  by  the  children  at 
the  death  of  the  life  tenant  or  by  the  heirs 
of  their  body  if  they  shall  be  dead,  it  car- 
ries a  vested  Interest  This  was  the  doctrine 
of  Richardson's  Appeal  (Pa.  Sup.)  6  Atl.  204, 
where  the  gift  was,  after  the  wife's  death, 
to  the  children,  by  name,  'and.  If  any  of  my 
said  children  be  deceased,'  the  share  shall 
go  to  his  issue.  The  assumption  that  the  in- 
terests were  vested  is  favorable  to  the  peti- 
tioner. If  they  were  contingent  upon  the 
survival  of  the  life  tenant,  the  only  party 
who  by  possibility  would  take  was  the  sur- 
viving grandchild.  The  scheme  of  the  will 
was  to  work  a  conversion.  The  stock  and 
fixtures  In  trade  of  the  testator  were  ordered 
to  be  sold,  and  their  proceeds,  together  with 
the  proceeds  of  sale  of  two  specified  houses, 
were  directed  to  be  applied  to  the  payment 
of  his  debts,  and  finally  the  moneys  from 
the  sale  of  the  remaining  real  estate  were  to 
be  divided  among  his  children.  The  lapsed 
share  of  George,  if  it.  was  personalty,  vest- 
ed, as  to  one-third,  In  testator's  widow,  and 
as  to  the  balance  In  Sarah,  as  testator's  next 
of  kin,  and  at  her  death  in  her  two  sons. 
When  one  of  them  died,  the  widow  of  the 
son  was  entitled  to  one-half,  and  the  father 
to  one-half  absolutely.  But  the  Intention  to 
effect  a  sale  was  auxiliary  to  another  and 
paramount  intention,— to  effect  a  convenient 
transmission  of  testator's  property  to  the 
devisees.  The  one  intent  affected  the  means, 
and  the  other  the  end;  and  if,  for  any  rea- 
son, the  means  were  useless  towards  attain- 
ing the  end,  the  lesser  Intent  should  be  dis- 
carded. The  purpose  of  a  sale,  and  there- 
fore of  a  conversion,  was  that  the  estate 
might  be  divided.  If  there  was  no  necessity 
for  a  division,  the  purpose' fell,  and  the  es- 
tate remained  unconverted.  In  the  famous 
argument  of  Mr.  Scott  afterwards  Lord 
Eldon,  which  was  adopted  by  the  chancel- 
lor In  Ackroyd  v.  Smithson,  1  Brown,  Ch. 
503,  it  was  shown  that  in  order  to  oust  the 
heir,  there  must  be,  not  only  an  intention  to 
convert  the  real  estate  for  the  purposes  of 
the  will,  but  also  to  give  the  product  of  the 
sale  as  personalty,  at  all  events,  and  wheth- 
er the  purpose  takes  effect  or  not  In  that 
case  the  testator  ordered  his  real  and  per- 
sonal estate  to  be  sold,  and  he  gave  the  net 
proceeds  to  legatees,  two  of  whom  died  in 
his  lifetime.    The  lapsed  shares,  so  far  as 
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they  consisted  of  personalty,  went  to  the 
next  of  kin,  and,  so  far  as  they  were  consti- 
tuted of  realty,  went  to  the  heirs  at  law. 
This  doctrine  that  real  estate  directed  to  be 
converted   in  order  to  subserve  a  purpose 
will  be  treated  as  personalty  for  that  pur- 
pose, but  will  remain  unchanged  as  to  all 
beyond  what  that  purpose  requires,  was  up- 
held in  King  v.  King,  13  R.  I.  SOI,  and  Craig 
v.  Leslie,  3  Wheat.  681;    and  those  cases 
were  followed  by  this  court  in  Worsley's 
Estate,  36  Wkly.  Notes  Cas.  247.    Where  the 
purposes    of   the    conversion    have   totally 
failed  the  property  will  devolve  according  to 
Its  original  character.    Blsp.  Eq.  (  315.   This 
retention  of  the  quality  of  an  estate  which 
the  testator  Intended  to  transmute  Into  an- 
other and  different  quality  may  work  a  rad- 
ical change  in  the  Interests  of  his  beneficia- 
ries.   But  that  consideration  can  have  no 
weight  when  we  reflect  that  what  has  hap- 
pened was  outside  of  bis  contemplation  al- 
together.    He  supposed  that  more  than  one 
person  would  share  the  residue,  or  he  would 
not  have  ordered  the  sale  and  division  of 
that  residue.     How  can  we,  with  any  show 
of  propriety,  speculate  upon  what,  If  he  had 
foreseen  the  actual  event,  he  would  or  wonld 
not  have  done,  either  by  way  of  preferring 
the  heir,  on  the  one  hand,  or  the  next  of  kin, 
on  the  other?    The  share  which  is  in  contro- 
versy lapsed  by  operation  of  law.    Its  dis- 
position cannot  be  referred  to  the  intention 
of  the  testator,  because  he  had  no  intention 
with  regard  to  it     It  must  be  determined 
by  the  law,  to  which  his  silence  on  the  point 
has  relegated  it     The  case,  then,  Is  simply 
this:     At  the  death  of  George  W.  Rudy,  his 
share  vested  in  Sarah  K.  Rudy  as  sole  heir 
of  the  testator;  but  inasmuch  as  her  estate 
did  not  vest  in  possession,  living  the  life 
tenant  her  husband  could  not  at  her  death 
take  as   tenant   by   the   curtesy.     Her   two 
sons  succeeded   to   her  estate,   and,    on    the 
death  of  one  of  them,  the  survivor,  subject 
to  the  life  Interests  of  the  widow  and  father, 
took  the  lapsed  share  as  heir,  and  the  resi- 
due as  sole  devisee.    The  fee  therefore  cen- 
tered in  him  as  the  one  owner,  and  the  direc- 
tion to  divide  fell,  because  It  is  impossible 
to  sever  what  is  indivisible.     The  petitioner 
as  life  tenant  in  one-fourth  of  the  realty, 
has  certainly  not  such  an  interest  as  will 
entitle  him  to  a  sale." 

George  D.  Hay,  Allen  H.  Gangewer,  and 
Gilbert  &  Atkinson,  for  appellant  B.  Gor- 
don Bromley  and  J.  Percy  Keating,  for  ap- 
pellees Real-Estate  Title-Insurance  &  Trust  Co. 
and  Wilbur  F.  Hudson. 

PER  CURIAM.  We  And  no  error  In  the 
decree  from'  which  this  appeal  was  taken. 
The  questions  'involved  were  fully  consid- 
ered and  correctly  disposed  of  by  the  court 
below;  and  for  reasons  given  In  its  opinion 
the  decree  is  affirmed,  and  appeal  dismissed, 
at  appellant's  costs. 


(67  N.  H.  Ml) 

MEAD  et  al.  v.  WELCH  et  al. 

WELCH  et  al.  v.  MR  AD  et  al. 

(Supreme  Court  of  New  Hampshire.    Merri- 
mack.    March  17,  1893.) 

Contract— Rescission  —  Restoration  of  Bbnb- 
fits. 

Employes  who  had  performed  service*  un- 
der a  contract  which  they  were  induced  to  make 
by  fraud  might  rescind  the  contract  and  re- 
cover the  reasonable  value  of  their  services, 
without  restoring  a  Bum  advanced  to  them  on  . 
the  contract  where  such  sum  was  less  than 
the  reasonable  value  of  the  services  perform- 
ed. 

Exceptions  from  Merrimack  county. 

Assumpsit  by  Mead,  Mason  &  Co.  against 
Charles  Welch  and  John  Welch  for  breach 
of  contract  and  for  the  recovery  of  $50  paid 
thereunder,  and  by  Charles  Welch  and  John 
Welch  against  Mead,  Mason  &  Co.  to  recover 
$254.25  as  the  reasonable  value  for  services" 
rendered.  Verdict  for  Charles  Welch  and 
John  Welch  In  both  cases.  Mead,  Mason  & 
Co.  except    Judgment  on  the  verdicts. 

The  first  action  is  founded  upon  a  breach 
of  a  written  contract  by  which  the  defendants 
agreed  to  render  certain  services  for  the 
plaintiffs,  and  for  the  recovery  of  $50  paid 
thereunder.  Plea,  the  general  Issue,  with  a 
brief  statement  that  the  defendants  were  in- 
duced to  make  the  contract  through  the 
fraud  of  the  plaintiffs,  by  which  they  were 
relieved  from  performing  their  part  of  it. 
The  plaintiffs  In  the  second  action  seek  to 
recover  the  reasonable  value  of  their  serv 
ices,  claimed  to  be  $254.25.  By  agreemen . 
the  actions  were  tried  together.  It  ap- 
peared on  the  trial  that  before  the  defend- 
ants in  the  first  suit  abandoned  the  contract 
the  plaintiffs  paid  or  advanced  to  them  $50. 
which  they  have  not  returned  or  offered  to 
return.  For  this  reason  the  plaintiffs  in  the 
first  action  asked  for  an  instruction  to  the 
jury  that  the  brief  statement  if  found  to  be 
true,  would  constitute  no  defense,  and  that 
they  return  a  verdict  for  them  in  the  second. 
These  requests  were  denied,  and  Mead  and 
others  excepted.  The  Jury  were  instructed 
that  If  they  found  the  acceptance  of  the  $50 
was  a  waiver,  they  should  return  a  verdict 
for  Mead  and  others.  The  $50  was  credited 
on  the  specification  in  the  second  action. 
There  were  verdicts  for  Welch  and  others 
in  both  actions. 

Harry  G.  Sargent  for  Mead  and  others. 
Albln  &  Martin,  for  Welch  and  others. 

PER  CURIAM,  i  With  reference  to  the  sec- 
ond suit  the  jury  found  that  the  plaintiffs 
were  induced  to  perform  services  for  the  de- 
fendants under  a  special  contract  through 
the  fraud  of  the  latter;   that  upon  its  dis- 

i  See  footnote  36  Atl.  607. 
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covery  they  abandoned  the  contract,  retain- 
ing the  $50  which  the  defendants  had  paid 
them;  and  that  the  plaintiffs'  labor  was 
reasonably  worth  to  the  defendants  more 
than  $50.  Under  such  circumstances,  It  Is 
not  apparent  what  useful  purpose  would 
have  been  promoted  If  the  plaintiffs  had  re- 
turned the  money  received  before  bringing 
their  suit  They  found  their  present  right 
of  action,  not  on  the  special  contract  for 
their  services,  but  on  an  implied  contract, 
under  which  they  are  entitled  to  recover 
what  their  services  are  reasonably  worth, 
less  any  payments  they  may  have  received 
on  account  of  their  labor.  Elliot  v.  Heath 
14  N.  H.  131;  Horn  v.  Batchelder,  41  N.  H. 
86;  Smith  v.  Newcastle,  48  N.  H.  70,  74; 
Blodgett  v.  Mills  Co.,  52  N.  H.  215;  Wood  v. 
Garland,  58  N.  H.  154;  Splller  v.  Cass,  58  N. 
H.  489.  They  were  not  obliged  to  return 
money  received  from  the  defendants  under 
the  special  contract,  which  they  are  entitled 
to  retain  under  the  implied  contract  Wis- 
wall  v.  Harrlman,  62  N.  H.  671.  The  rule 
as  to  a  return  of  property  received  under  a 
rescinded  contract  merely  requires  a  plaintiff 
to  do  what  equitably  he  ought  to  do;  and  In 
many  cases,  in  which  equity  requires  a  re- 
turn of  property  received,  the  purpose  is  ful- 
ly accomplished  by  returning  It  at  the  trial, 
or  depositing  It  with  the  clerk  subject  to  the 
order  of  court  before  trial.  If  the  property 
Is  money  or  papers,  the  latter  course  may 
often  be  most  conformable  to  justice.  If 
the  opposite  party  seasonably  objects  to  a 
trial  until  such  deposit  Is  made,  the  ques- 
tion will  often' be  raised  under  circumstances 
most  favorable  to  that  Just  and  ample  rem- 
edy which  is  a  party's  right.  An  order  can 
be  made  imposing  conditions  and  providing 
for  all  contingencies.  Shaw  v.  Abbott,  61  X. 
H.  254;  Fletcher  v.  Chamberlln,  61  N.  H.  438, 
495,  496;  Owen  v.  Weston,  63  N.  H.  598,  602, 
4  Atl.  801.  It  necessarily  follows  that  orders 
may  be  made  before  trial  that  will  put  the 
parties  on  a  footing  of  legal  right,  without 
impairing  the  cause  of  action  or  unjustly  de- 
feating the  action  on  a  point  not  affecting 
the  merits. 

It  is  not  necessary  to  consider  how  far  the 
doctrine  of  returning  property  has  been  mod- 
ified by  the  view  that  parties  are  entitled  to 
the  best  inventlble  procedure.  In  many 
cases  the  return  Is  a  matter  affecting  the 
remedy  only.  In  the  present  case,  If  Justice 
required  the  plaintiffs  to  return  what  they 
had  received  before  trial,  it  might  be  difficult, 
under  the  prevailing  view  of  remedial  law, 
to  resist  a  motion  that  they  deposit  it  with 
the  clerk  before  trial,  subject  to  the  order 
of  the  court.  But  the  verdict  shows  that 
Justice  did  not  require  such  a  deposit  As  the 
exceptions  in  both  cases  present  the  same 
question,  there  Is  no  ground  for  disturbing 
the  verdicts.    Judgment  on  the  verdicts. 

BLODGETT,  J.,  did  not  sit  The  others 
concurred. 


.  (67  N.  h;  «*)• 
JONES  et  al  v.  MARTIN. 

(Supreme  Court  of  New  Hampshire.    Merrl-. 
mack.    March  17,  1893.) 

Decedents'  Estates — Settlement — Appeal 
fkom  Commissioners. 

1.  Gen.  Laws,  c.  207,  §  7,  empowering  the 
court  to  grant  leave  of  appeal  from  the  decree 
of  the  probate  court,  when  such  appeal  has 
been  prevented  by  accident  or  mistake,  does  not 
permit  appeal  to  be  made  from  decisions  of  com- 
missioners of  insolvent  estates,  for  like  reasons. 

2.  The  fact  that  the  report  of  a  commissioner 
upon  an  insolvent  decedent's  estate  was  not  re- 
turned until  km*  after  the  time  limited  in  his 
commission  does  not  change  the  method  of  set- 
tling the  estate. 

Petition  by  W.  H.  Jones  &  Co.  against  N.  E. 
Martin,  administrator  of  the  estate  of  Moses 
R.  Hillsgrove,  deceased,  for  leave  to  appeal 
from  the  disallowance  of  the  plaintiffs'  claim 
against  the  defendant's  intestate,  and  from 
the  acceptance  of  the  commissioner's  report  by 
the  Judge  of  probate.  The  plaintiffs  offer  to 
prove  that  the  commissioner  was  appointed 
June  14,  1887,  and  by  his  commission  he  was 
to  make  his  report  within  six  months;  that  he 
filed  his  report  May  18,  1891;  that  by  accident 
and  mistake  the  plaintiffs  were  prevented 
from  taking  an  appeal  therefrom  until  Sep- 
tember 18,  1891,  when  they  filed  an  appeal. 
This  appeal  was  dismissed  because  it  was 
not  seasonably  taken.  The  court  also  dis- 
missed the  petition,  subject  to  exception, 
ruling  that  it  had  no  power  to  grant  the  re- 
lief desired.  Petitioners  except.  Exceptions 
overruled. 

Leach  &  Stevens,  for  plaintiffs.  Harry  G. 
Sargent  for  defendant 

PER  CURIAM.x  In  Hilton  v.  Wiggln,  46 
N.  H.  120,  It  was  held,  under  section  7,  c. 
170,  Rev.  St.,  which  is  practically  identical 
with  the  statute  now  In  force  (Gen.  Laws,  c. 
207,  i  7),  that  the  law  empowering  the  court 
to  grant  leave  to  appeal  from  the  decree  of 
the  probate  court  when .  such  appeal  has 
been  prevented  by  mistake,  accident  or  mis- 
fortune, does  not  apply  to  the  decisions  of 
commissioners  upon  Insolvent  estates.  '  Up- 
on the  authority  of  that  case  the  plaintiffs' 
exception  must  be  overruled.  Parsons  v. 
Parsons  (N.  H.)  29  Atl.  461.  The  fact  that 
the  commissioner's  report  was  not  returned 
until  long  after  the  time  limited  In  his  com- 
mission did  not  have  the  effect  of  changing 
the  method  of  settling  the  estate.  The  es- 
tate is  still  to  be  settled  according  to  the 
Insolvent  course.  Whether  a  bill  In  equity 
can  be  maintained  under  the  statute  (Gen. 
Laws,  c.  198,  §  22),  upon  the  facts  of  this 
case,  Is  a  question  we  have  not  considered. 
It  is  not  expedient  to  consider  this  petition 
as  a  bill  in  equity,  or  to  consider  the  ques- 
tion whether,  if  a  bill  can  be  maintained,  it 

l  See  footnote  36  Atl.  607. 
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can  be  added  to  the  petition  by  an  amend- 
ment    Exceptions  overruled. 

ALLEN,  X,  did  not  sit    The  others  con- 
curred. 


(»  N.  H.  MM) 

HAVEN  t.  HAVEN. 

(Supreme  Court  of  New  Hampshire.    Rocking- 
ham.   March  11,  1898.) 

Adkivistbatob  de   Bosrs  Non— Appointment— 
Presumptions. 

1.  Where  ancestral  portraits  are  bequeathed 
to  certain  male  descendants  as  tenants  in  com- 
mon, which  portraits  were  not  inventoried,  or 
mentioned  in  the  executors'  final  account,  ad- 
ministration de  bonis  non  will  not  be  granted 
at  the  suit  of  one  of  such  tenants,  as  such  ad- 
ministrator would  not  be  entitled  to  possession 
as  against  the  tenants,  and  hence  could  accom- 
plish nothing. 

2.  Where  chattels  are  specifically  bequeath- 
ed and  the  estate  is  settled  without  mention 
thereof  in  the  account,  after  nearly  50  years, 
during  which  time  they  hare  been  in  possession 
of  the  legatees,  the  assent  of  the  executors  to 
such  possession  must  be  presumed. 

Exceptions  from  Rockingham  county. 

Petition  by  John  Haven  against  George 
Haven  for  appointment  of  an  administrator 
de  bonis  non  for  the  estate  of  Ann  Haven, 
deceased.  From  a  decree  dismissing  the  pe- 
tition, plaintiff  appeals.     Affirmed. 

Facts  found  by  the  court:  Ann  Haven,  the 
widow  of  John,  died  leaving  a  will,  which 
was  duly  probated  February  21,  1849,  and 
contained  the  following  provision:  "It  Is  al- 
so my  will  that  the  portraits  of  my  late  hus- 
band and  of  myself,  which  were  painted  by 
Stuart,  shall  remain  in  the  mansion  house— 
the  use  of  which  was  bequeathed  to  me  by 
my  late  husband  during  my  life— so  long  as 
any  of  my  lineal  descendants  shall  occupy 
the  same,  and,  when  said  house  shall  cease 
to  be  occupied  by  any  of  my  said  descend-, 
ants,  I  give  said  portraits  to  such  of  my  four 
sons  as  shall  then  be  alive,  and,  if  none  of 
them  shall  then  survive,  I  give  said  por- 
traits to  the  male  descendants  of  my  said 
sons."  The  executors  of  the  will  settled 
their  account,  November  12, 1850.  The  por- 
traits were  not  mentioned  in  the  Inventory 
or  the  account  There  Is  no  occasion  for 
further  administration,  unless  the  rights  of 
parties  in  these  portraits  furnish  the  occa- 
sion. The  "mansion  house"  named  in  the 
will  is  in  Portsmouth,  was  built  by  John  in 
1800,  and  was  occupied  by  him  and  Ann  un- 
til his  death,  and  then  by  Ann  until  her 
death.  George  W.  Haven,  a  son  of  Ann, 
occupied  the  house  from  the  time  of  her 
death  until  August  1895,  when  he  died.  He 
owned  the  house  at  the  time  of  his  death, 
and  devised  it  and  the  residue  of  his  estate 
to  his  widow  for  life,  and  to  bis  son,  George 
Haven  (the  defendant),  and  his  heirs,  at  her 
decease.  The  widow  still  lives  in  the  house. 
The  defendant  was  born  there,  and  lived 
with  his  parents  until  about  10  years  ago, 


since  which  time  he  has  resided  In  Boston, 
but  owns  no  real  estate  there.  He  Is  un- 
married. He  has  visited  his  mother  oftener 
than  once  a  month  since  his  father's  death. 
He  keeps  a  key  to  the  house,  has  private 
papers,  books,  clothing,  and  other  personal' 
property  in  it  generally  occupies  the  same 
room  when  there,  has  his  washing  done 
there,  and  sees  that  the  taxes  on  the  house 
are  paid.  He  has  no  intention  of  disposing 
of  his  interest  in  the  property;  and  if  he 
should  become  disabled,  or  should  abandon 
his  profession,  he  would  probably  return  to 
the  mansion  house  to  reside.  The  portraits 
hang,  and  since  Ann's  death  have  hung,  In 
the  parlor  of  the  house.  They  have  a  value 
outside  of  family  considerations,  because 
they  were  painted  by  Gilbert  Stuart  Ann's 
four  sons  are  all  dead,  George  W.  being  the 
last  to  die.  Their  only  male  descendants 
are  the  plaintiff,  the  defendant  and  George 
G.  Haven,  of  New  York.  The  plaintiff  re- 
sides in  New  York,  has  visited  Portsmouth 
almost  yearly,  and  has  frequently  seen  the 
portraits,  but  never  made  any  claim  to  them 
until  after  George  W.'s  death.  There  was 
no  direct  evidence,  one  way  or  the  other,  as 
to  when  he  first  learned  of  the  provisions  of 
Ann's  will.  Subject  to  the  plaintiff's  excep- 
tion, It  was  ordered  that  the  decree  of  the 
probate  court  be  affirmed. 

Samuel  W.  Emery  and  William  H  Rollins, 
for  plaintiff.  J.  S.  H.  Frink  and  Slgourney 
Butler,  for  defendant 

BLODGETT,  J.  The  rights  of  parties  in 
the  portraits  furnish  no  occasion  for  further 
administration  of  Ann's  estate.  The  only 
parties  having  such  rights  are  the  plaintiff, 
the  defendant  and  George  G.  Haven,  who 
are  tenants  in  common  of  the  portraits;  and 
nothing  can  be  plainer  in  legal  decision  than 
the  proposition  that  If  an  administrator  were 
to  be  appointed,  he  could  not  as  against  the 
tenants,  accomplish  anything,  lie  would 
not  be  entitled  even  to  the  possession  of  the 
portraits,  and,  If  he  should  obtain  it  the 
owners  could  maintain  against  him  detinue, 
replevin,  or  trover.  See  Twombly  v.  Baker, 
Smith  (N.  H.)  123;  Doe  v.  Guy,  3  East  120; 
Andrews  v.  Hunneman,  6  Pick.  126,  120; 
Hall  v.  Burgess,  5  Gray,  12;  Colwell  v.  Alger, 
Id.  67,  69.  The  law  never  does  a  useless 
thing.  Administrators  will  be  appointed  only 
when  there  is  occasion  for  their  appointment. 

To  the  objection  that  in  a  specific  devise 
of  chattels  the  assent  of  the  executor  Is  nec- 
essary to  enable  the  legatee  rightfully  to  ob- 
tain possession,  and  that  in  this  case  no  as- 
sent is  either  found  or  appears,  It  need  only 
be  said  that  it  the  assent  of  Ann's  executors 
was  necessary,  It  may  now  be  presumed  to 
have  been  given,  after  nearly  50  years  of 
such  possession  by  the  legatees;  but  In  ad- 
dition to  this,  the  executors  must  be  deemed 
to  have  so  assented  by  settling  the  estate 
without  meddling  with  the  portraits.    Gray 
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v.  Willis,  2  P.  Wms.  531,  632.  If  the  ques- 
tion whether  the  defendant  is  an  occupant  of 
the  mansion  house,  within  the  intent  and 
meaning  of  the  testatrix  as  expressed  in 
her  will,  may  properly  be  regarded  as  one 
of  law,  its  decision  Is,  for  present  purposes, 
unnecessary  and  immaterial.  If  he  is  such 
an  occupant,  he  is,  of  course,  entitled  to  the 
possession  of  the  portraits  by  the  express 
terms  of  the  will;  and,  If  he  is  not  such  an 
occupant,  he  1b  none  the  less  entitled  to  their 
possession  by  virtue  of  his  rights  as  one  of 
the  tenants  in  common.  Exceptions  over- 
ruled. 

CHASE,  X,  did  not  sit    The  others  con- 
curred. 


(69  N.  9.  2M) 

MERRILL  et  al.  v.  CURTIS  et  al. 

(Supreme  Court  of  New  Hampshire.    Rocking- 
ham.   March  11,  189a) 

Wills— Conbthdowoh. 

•  Where  testator  directed  that,  after  the  de- 
cease of  his  wife  and  children,  his  estate  should 
be  divided  equally  between  the  tatter's  children 
and  the  legal  representative  of  any  then  de- 
ceased, the  representatives  of  each  of  his  (tes- 
tator's) children  to  have  an  equal  share,  on  the 
happening  of  the  contingency,  the  division  is  to 
be  into  as  many  equal  parts  as  there  were  chil- 
dren of  the  testator  who  left  children  then  sur- 
viving, the  children  of  each  of  such  testator's 
children  to  have  one  of  the  parts. 

Bill  by  Merrill  and  others,  trustees  of  the 
will  of  Jeremiah  L.  Robinson,  against  Mrs. 
Curtis  and  others,  devisees.    Case  discharged. 

Bill  in  equity  praying  for  direction  In  the 
execution  of  a  trust  Jeremiah  L.  Robinson, 
late  of  Exeter,  deceased,  left  a  will  containing 
the  following  provision:  "It  Is  my  will,  and  I 
do  hereby  order  and  direct,  that  the  remain- 
ing three-fourths  part  of  all  my  estate  shall 
be  held  by  the  said  trustees,  and  all  the  rents, 
interest,  and  Income  thereof  during  the  life- 
time of  my  wife  shall  be  divided  by  them, 
semiannually,  equally  between  my  wife  and 
my  children,  and  the  legal  representatives  of 
such  of  them  as  may  have  deceased;  and 
after  the  decease  of  my  wife  shall  be  divided 
by  them,  semiannually,  equally  between  my 
children  and  the  legal  representatives  of  such 
of  them  as  may  have  deceased  so  long  as  any 
one  of  my  children  shall  be  living;  and,  when 
all  my  children  are  dead,  then  all  my  estate 
shall  be  divided  by  said  trustees  equally  be- 
tween their  children  and  the  legal  representa- 
tives of  such  of  them  as  may  have  deceased, 
giving  to  the  representatives  of  each  of  my 
-children  an  equal  share."  The  plaintiffs  are 
the  trustees  under  this  provision.  The  widow 
and  the  four  children  of  the  testator  are  dead. 
The  defendant  Curtis  Is  the  only  child  of  one 
of  these  children;  the  four  defendants  Brew- 
ers are  the  only  children  of  another;  and  the 
testator's  other  two  children  left  no  child  or 
Issue  of  any  child  surviving  them.    The  ques- 


tion Is  whether  the  defendant  Curtis  Is  enti- 
tled to  one-half  or  one-fifth  of  the  trust  estate. 

Eastman,  Young  &  O'Neill,  for  plaintiffs. 
Streeter,  Walker  &  Hollls  and  Nlles  &  John- 
son, for  defendant  Curtis.  John  S.  H.  Frink, 
for  defendants  Brewers. 

CHASE,  J.  After  the  death  of  the  widow 
and  all  the  children  of  the  testator,  the  trust 
fund  was  to  be  divided  between  the  children's 
children,  and  the  legal  representatives  of  such 
as  may  have  died,  giving  to  the  representa- 
tives of  each  child  of  the  testator  an  equal 
share.  The  children  of  a  deceased  child  of 
the  testator  are  the  "representatives"  of  the 
child,  within  the  meaning  of  the  word  as  here 
used.  The  Intention  is  clearly  expressed. 
Upon  the  happening  of  the  contingency,  the 
division  Is  to  be  into  as  many  equal  parts  as 
there  were  children  of  the  testator  who  left 
children  then  surviving,  and  the  children  of 
each  one  of  such  children  of  the  testator  are 
entitled  to  one  of  the  parts.  As  only  two  of 
the  testator's  children  left  children  surviving 
them,  the  division  should  be  Into  two  parts,  of 
which  Mrs.  Curtis,  as  the  sole  representative 
of  one  child,  is  entitled  to  one,  and  the  four 
Brewer  children,  as  representatives  of  the  oth- 
er child,  together,  are  entitled  to  the  other. 
Case  discharged.    All  concurred. 


(68  N.  H.  216) 
STATE  ▼.  CARVER, 
(Supreme  Court  of  New  Hampshire.    Strafford. 
March  11,  1898.) 
Compounding  Misdbksanob— Dbvbnsbs. 
]_  The  compounding  of  a  public  misdemeanor 
is  an  indictable  offense  at  common  law. 

2.  It  is  not  necessary  to  constitute  the  of- 
fense of  compounding  a  misdemeanor  that  an 
offense  was  committed  by  the  person  from 
whom  the  money  was  received. 

3.  Ignorance  of  the  law  is  no  defense  to  com- 
pounding a  misdemeanor. 

Exceptions  from  Strafford  county. 

Fred  B.  Carver  was  convicted  of  com- 
pounding a  public  misdemeanor,  and  brings 
exceptions.     Exceptions  overruled. 

Indictment,  charging  that  the  defendant, 
on  the  2d  day  of  September,  1897,  at,  etc., 
"with  force  and  arms,  under  color  and  pre- 
tense that  one  Frank  B.  Fernald  had  com- 
mitted an  offense  against  the  statutes  of  this 
state  relating  to  the  sale  of  spirituous  liq- 
uors, in  this:  that  the  said  Frank  B.  Fern- 
ald had  before  that  time,  to  wit,  on  the 
twenty-ninth  day  of  March,  eighteen  hun- 
dred and  ninety-seven,  not  being  an  agent  of 
any  town  for  the  purpose  of  selling  spirit, 
sold  to  one  whose  name  he  would  not  reveal 
one  quart  of  spirituous  liquor,  contrary  to 
the  form  of  the  statutes  in  such  case  made 
and  provided,  unlawfully  and  for  the  sake 
of  wicked  gain,  and  without  the  order  and 
consent  of  the  attorney  general  of  said  state, 
did  make  composition  with  the  said  Frank 
E.  Fernald,  and  exact  and  take  of  him  the 
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sum  of  thirty  dollars  for  forbearing  to  prose- 
cute for  said  supposed  offense,  to  the  great 
hindrance  of  public  justice,  and  against  the 
peace  and  dignity  of  the  state."  Verdict, 
guilty.  The  defendant  moved  to  quash  the 
indictment,  because  it  described  the  offense 
for  which  he  made  composition  with  said 
Fernald  as  a  '.'supposed  offense."  Motion 
overruled,  and  the  defendant  excepted.  It 
appeared  from  the  evidence  for  the  state 
that  on  August  31,  1807,  the  defendant  went 
to  Fernald,  and  Informed  him  that  he  had 
a  case  against  him  for  the  illegal  sale  of 
liquor;  that  the  defendant  read  the  law  to 
Fernald,  and  told  him,  if  he  would  settle,  It 
would  save  him  a  good  many  dollars,  that 
for  $30  he  would  destroy  the  evidence,  which 
was  a  bottle  of  liquor,  that  he  would  prose- 
cute unless  the  $30  was  paid,  and  the  fine 
would  be  $50  and  the  costs,  $25;  that  subse- 
quently Fernald  paid  him  $30,  as  demanded; 
and  that  thereupon  the  defendant  turned 
the  liquor  in  the  sink,  gave  Fernald  the  bot- 
tle, and  wrote  and  delivered  to  him  a  paper 
as  foUows:  "Milton,  N.  H.,  Sept.  2,  1897. 
This  Is  to  certify  that  I  promise  to  withdraw 
all  further  action  against  Frank  E.  Fernald 
for  Illegal  sale  of  liquor  March  29,  1897.  F. 
E.  Carver."  The  defendant  offered  no  evi- 
dence. His  counsel  admitted  the  facts  to  be 
substantially  as  claimed  by  the  state,  and 
said  the  defense  was  that  the  defendant  had 
no  Intention  of  violating  the  law.  The  court 
ruled  that  if  the  defendant  knew  what  he 
was  doing,  and  did  what  he  Intended  to  do, 
it  was  immaterial  what  his  opinion  was  as 
to  the  legal  effect  of  what  he  was  doing,  and 
it  would  be  no  defense  that  he  did  not  know 
he  was  violating  the  law.  To  this  ruling 
the  defendant  excepted. 

William  F.  Nason,  for  the  State.  Edgerly 
&  Mathews  and  Felker  &  Gunnison,  for  de- 
fendant. 

BLODGETT,  J.  Whatever  diversity  of 
opinion  there  may  Justly  be  as  to  the  policy 
of  the  liquor  laws  of  this  state,  it  cannot 
be  doubted  that  their  violation  is  a  grave 
misdemeanor  against  public  justice,  nor  that 
its  compromise  with  the  offender  by  a  pri- 
vate individual  is  both  pernicious  and  Illegal. 
"Misdemeanors  are  either  mala  In  se,  or 
penal  at  common  law,  and  such  as  are  mala 
prohlblta,  or  penal  by  statute.  Those  mala 
in  se  are  such  as  mischievously  affect  the 
person  or  property  of  another,  or  outrage 
decency,  disturb  the  peace,  injure  public 
morals,  or  are  breaches  of  public  duty."  4 
Am.  &  Eng.  Enc.  Law,  654.  There  being  In 
this  state  no  statute  prohibiting  the  compo- 
sition of  misdemeanors,  and  the  body  of  the 
common  law  and  tbe  English  statutes  In 
amendment  of  It,  so  far  as  they  were  appli- 
cable to  our  Institutions  and  the  circum- 
stances of  the  country,  having  been  in  force 
here  upon  the  organization  of  the  provincial 
government,  and  continued  in.  force  by  the 


constitution,  so  far  as  they  are  not  repug- 
nant to  that  instrument,  until  altered  or  re- 
pealed by  the-  legislature  (State  v.  Rollins, 
8  N.  H.  550;  State  v.  Albee,  61  N.  H.  427), 
the  first  inquiry  Is  whether  such  composition 
was  an  Indictable  offense  at  common  law. 
While  decisions  upon  this  precise  point  are 
lacking,  the  language  of  the  books  is  general 
that  the  taking  of  money  or  other  reward 
to  suppress  a  criminal  prosecution,  or  the 
evidence  necessary  to  support  it,  was  an  in- 
dictable offense  at  common  law;  and,  al- 
though the  English  cases  may  not  all  be 
reconcilable  with  this  view,  It  would  seem 
that  when  the  offense  compounded  was  one 
against  public  justice,  and  dangerous  to  so- 
ciety, It  was  indictable,  while  those  having 
largely  the  nature  of  private  injuries,  or  of 
very  low  grade,  were  not  indictable.  See 
Johnson  v.  Ogilby,  3  P.  Wms.  277;  Fallowes 
v.  Taylor,  7  Term  R.  475;  Collins  v.  Blan- 
tern,  2  Wils.  341,  348,  349;  Rex  v.  Stone,  4 
Car.  &  P.  379;  Keir  v.  Leeman,  6  Q.  B.  30a 
316-322;  s.  c,  on  error,  9  Q.  R.  371,  395; 
Rex  v.  Crisp,  1  Barn.  &  Aid.  282;  Edgcombe 
v.  Rodd,  5  East,  295,  303;  Rex  v.  Southerton, 
6  East,  126;  Beeley  v.  Wingfleld,  11  East, 
46,  48;  Baker  v.  Townsend,  7  Taunt  422. 
426;  Bushel  v.  Barrett,  Ryan  &  M.  434;  Rex 
v.  Lawley,  2  Strange,  904;  Steph.  Cr.  Law, 
67;  3  Wat.  Archb.  Cr.  PI.  &  Prac.  623-10, 
623-11;  1  Russ.  Crimes,  133;  1  Chit.  Cr. 
Law  (3d  Am.  Ed.)  4;  1  Bish.  Cr.  Law  (2d 
Ed.)  §|  502,  503;  Desty,  Or.  Law,  §  10b;  4 
Wend.  Bl.  Comm.  136,  and  note  18.  In  this 
restricted  sense,  we  are  of  opinion  that  the 
taking  of  money  or  other  reward  or  promise 
of  reward,  to  forbear  or  stifle  a  criminal 
prosecution  for  a  misdemeanor,  was  an  in- 
dictable offense  by  the  common  law,  the 
same  as  it  unquestionably  was  for  a  felony 
(Partridge  v.  Hood,  120  Mass.  403,  405,  406, 
407);  and  that  it  has  always  been  so  under- 
stood and  received  here,  as  well  as  in  other 
jurisdictions  (Plumer  v.  Smith,  5  N.  H.  553. 
554;  Hinds  v.  Chamberlin,  6  N.  H.  229; 
Severance  v.  Kimball,  SN.E  386,  387;  Town 
of  Hinesburgh  v.  Sumner,  9  Vt  23,  26; 
Badger  v.  Williams,  1  D.  Chip.  137-139; 
State  v.  Keyes,  8  Vt  57,  65;  State  v.  Carpen- 
ter, 20  Vt  9;  Com.  v.  Pease,  16  Mass.  91: 
Jones  v.  Bice,  18  Pick.  440;  Partridge  v. 
Hood,  supra;  State  v.  Doud  7  Conn.  384, 
386).  Certainly,  there  Is  no  ground  to  con- 
tend that  the  offense  is  any  less  pernicious 
and  reprehensible  under  our  form  of  govern- 
ment than  under  that  of  the  mother  country, 
or  that  as  a  part  of  the  common  law  It  was 
inapplicable  to  our  institutions  and  circum- 
stances at  the  time  of  the  organization  of 
our  provincial  government  or  in  any  man- 
ner repugnant  to  the  constitution,  or  to  our 
present  institutions  and  circumstances.  In- 
deed, the  absence  of  any  statute  upon  the 
subject  of  the  composition  of  misdemeanors 
sufficiently  shows  the  general  understanding 
in  this  state,  for  It  cannot  reasonably  be  sup- 
posed, that,  so  infamous  an  offense  would 


Digitized  by 


Google 


N.  H.) 


CONWAY  SAV.  BANK  v.  DOW. 


975 


hare  been  permitted  to  go  unpunished  for 
want  of  statutory  enactment,  unless  it  had 
been  understood  generally  that  under  our 
common  law  none  was  necessary.  But  not 
.  only  did  the  defendant,  In  consideration  of  a 
reward,  compound  a  public  misdemeanor, 
and  suppress  and  destroy  the  material  evi- 
dence necessary  to  support  it;  he  also  de- 
frauded the  revenue  by  depriving  the  public 
of  that  portion  of  the  pecuniary  penalty  to 
which  they  are  entitled  for  a  violation  of 
the  liquor  laws;  and  this  of  itself  Is  a  suffi- 
cient ground  on  which  to  sustain  an  indict- 
ment at  common  law.  Rex  v.  Southerton,  6 
East,  126;  1  Buss.  Crimes,  *134. 

In  view  of  these  conclusions,  it  is  unneces- 
sary to  examine  the  question  argued  by 
counsel,  as  to  whether  or  not  the  case  falls 
within  the  statute  of  18  Ells.  c.  6  (made  per- 
petual by  27  Ellz.  c.  10,  and  amended  as  to 
punishment  by  56  Geo.  III.  c.  138),  by  which 
it  was  enacted  that  if  any  person,  "by  colour 
or  pretence  of  process,  or  without  process 
upon  colour  or  pretence  of  any  matter  of 
offence  against  any  penal  law,  make  any 
composition,  or  take  any  money,  reward  or 
promise  of  reward,"  without  the  order  or 
consent  of  some  court,  "he  shall  stand  two 
hours  in  the  pillory,  be  forever  disabled  to 
sue  on  any  popular  or  penal  statute,  and 
shall  forfeit  ten  pounds." 

The  motion  to  quash  the  Indictment  be- 
cause it  describes  the  offense  for  which  com- 
position was  made  as  a  "supposed  offense," 
was  properly  denied.  "The  bargain  and  ac- 
ceptance of  the  reward  makes  the  crime." 
-State  v.  Duhammel,  2  Har.  (Del.)  532, 533.  And 
in  such  a  case  "the  party  may  be  convicted, 
though  no  offense  liable  to  a  penalty  has 
been  committed  -by  the  person  from  whom 
the  reward  Is  taken."  Reg.  v.  Best,  2  Moody, 
Crown  Cas.  124,  38  E.  C.  L.  368;  Rex  v.  Got- 
ley,  Rusb.  &  R.  84;  People  v.,Buckland,  13 
Wend.  592;  1  Buss.  Crimes,  133, 134;  3  Archb. 
Or.  PI.  &  Prac.  623-11. 

The  ruling  that  "if  the  defendant  knew 
what  he  was  doing,  and  did  what  he  intend- 
ed to  do,  it  was  immaterial  what  his  opinion 
was  as  to  the  legal  effect  of  what  be  was 
doing,  and  it  would  be  no  defense  that  he 
did  not  know  he  was  violating  the  law," 
was  manifestly  correct.  "A  man's  moral 
perceptions  may  be  so  perverted  as  to  Im- 
agine an  act  to  be  right  and  legal  which  the 
law  justly  pronounces  wrong  and  illegal; 
but  he  is  not  therefore  to  escape  from  the 
consequences  of  it"  Bump,  Fraud.  Conv. 
<2d  Ed.)  24.  "Ignorance  of  a  fact  may 
sometimes  be  taken  as  evidence  of  a  want 
of  criminal  intent,  but  not  ignorance  of  the 
law."  Reynolds  v.  U.  S.,  98  U.  S.  145.  And 
"In  no  case  can  one  enter  a  court  of  justice 
to  which  he  has  been  summoned  in  either  a 
civil  or  criminal  proceeding,  with  the  sole 
and  naked  defense  that,  when  he  did  the 
act  complained  of,  he  did  not  know  of  the 
existence  of  the  law  which  he  violated."  1 
£ish.  Cr,  Law,  J  238,    It  la  elementary,  as 


well  as  indispensable  to  the  orderly  adminis- 
tration of  justice,  that  every  man  Is  presum- 
ed to  know  the  laws  of  the  country  in  which 
he  dwells,  and  also  to  Intend  the  necessary 
and  legitimate  consequences  of  what  he 
knowingly  does.  If  there  are  cases  in  which 
the  application  of  these  presumptions  might 
operate  harshly,  the  admitted  facts  amply 
demonstrate  that  this  case  is  not  such  a  one. 
Exceptions  overruled. 

CLARK,  J,  did  not  sit    The  others  con- 
curred. 


(»  N.  H.  <C7) 


STATE  v.  GALE. 


(Supreme  Court  of  New  Hampshire.    Strafford. 
March  11,  1898.) 
Criminal  Law— Exceptions  to  Instbdctiohs. 
An  exception  to  the  instructions,  given  In 
a  case  after  the  verdict  was  returned,  is  too 
late  to  be  available  on  appeal  under  the  fifty- 
fourth   rule  of  the  Rules   for  Regulating  the 
Practice  at  Law  (56  N.  H.  590). 

Exceptions  from  Strafford  county. 

Betsey  J.  Gale  was  convicted  of  keeping 
her  shop  open  on  the  Lord's  day,  and  she  ex- 
cepts.   Exceptions  overruled. 

Complaint,  under  Pub.  St  c.  271,  {  5,  for 
keeping  a  shop  open  on  the  Lord's  day  for 
the  reception  of  company.  The  defendan 
requested  instructions  to  the  jury,  which 
were  not  given.  After  the  verdict  was  re- 
turned, the  defendant  excepted  In  general 
terms. 

William  F.  Nason,  for  the  State.  William 
8.  Pierce,  for  defendant 

CHASE,  J.  The  defendant's  exception  was 
taken  too  late.  Fifty-Fourth  Rule  of  Court, 
56  N.  H.  590;  Paine  v.  Railway  Co.,  58  N. 
H.  611,  615.    Exception  overruled. 

CLARK,  J.,  did  not  alt  The  others  con- 
curred. 


(»  N.  H.  228) 

CONWAY  SAV.  BANK  v.  DOW  et  al. 

(Supreme  Court  of  New  Hampshire.     Carroll. 

MHrch  11,  1898.) 

Premature  Action  on  Notb. 

1.  An  action  on  a  note  stipulating  for  pay- 
ment "on  demand,  with  interest,  after  six 
months,  giving  said  bank  [the  payee]  the  right 
of  collecting  the  whole  or  any  part  of  this  note, 
at  their  own  discretion,  or  of  extending  from 
time  to  time,  by  reception  of  interest  in  advance, 
or  otherwise,  the  payment  of  the  whole  or  any 
part,"  brought  before  the  time  to  which  the  note 
had  been  extended,  is  not  premature. 

2.  A  stipulation  in  a  note  payable  on  de- 
mand, with  interest  after  six  months,  and  giv- 
ing the  payee  the  "right  of  collecting  the  whole 
or  any  part  of  this  note,  at  their  own  discretion, 
or  of  extending  from  time  to  time,  by  reception 
of  interest  in  advance,  or  otherwise,  the  payment 
of  the  whole  or  any  part  thereof,  without  af- 
fecting our  liability  to  pay  the  same,"  does  not 
.bind  the  sureties  thereon  to  extensions  of  the 
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time  of  payment  by  the  principal  and  payee  be- 
yond the  statutory  limitations  from  the  date  of 
the  note. 

Exceptions  from  Carroll  county. 

Action  by  the  Conway  Savings  Bank 
against  Hiram  H.  Dow  as  maker  of  a  note, 
and  Frank  A.  Mudgett  and  another  as  sure- 
ties thereon.  There  was  a  Judgment  for 
plaintiff,  and  defendants  except.  Exception 
overruled  as  to  the  maker,  but  sustained  as 
to  the  sureties. 

Assumpsit  on  a  promissory  note  for  $2,500, 
as  follows:  "Conway  Savings  Bank.  For 
value  received,  we  jointly  and  severally 
promise  to  pay  the  Conway  Savings  Bank, 
or  order,  twenty-five  hundred  dollars,  on  de- 
mand, with  Interest,  after  six  months,  giv- 
ing said  bank  the  right  of  collecting  the 
whole  or  any  part  of-  this  note,  at  their  own 
discretion,  or  of  extending  from  time  to  time, 
by  reception  of  Interest  in  advance,  or  other- 
wise, the  payment  of  the  whole  or  any  part 
thereof,  without  affecting  our  liability  to 
pay  the  same.  Hiram.  H.  Dow.  Frank  A. 
Mudgett.  S.  C.  Hill.  Conway,  N.  H.,  Nov. 
21,  1887."  Date  of  writ,  December  9,  1896. 
Facts  found  by  the  court:  The  defendants 
Mudgett  and  Hill  pleaded  the  general  issue, 
with  a  brief  statement  of  the  statute  of  lim- 
itations. The  money  was  loaned  to  Dow,  the 
first  signer  of  the  note;  and  the  other  two 
signers  were  sureties,  and  known  to  the 
bank  to  be  sureties  at  the  time  the  note  was 
given.  Interest  was  paid  in  advance,  and 
the  note  extended  from  time  to  time,  up  to 
January  1,  1897.  All  payments  of  interest 
»r  on  principal  'were  made  by  Dow.  The 
defendants  moved  for  a  nonsuit,  on  the 
ground  that  the  suit  was  brought  before  the 
time  to  which  the  note  had  last  been  extend- 
ed. Motion  denied,  and  the  defendants  ex- 
cepted. There  was  no  evidence  of  any  prom- 
ise by  Mudgett  or  Hill,  after  the  date  of  the 
note,  to  pay  the  same,  but  the  plaintiff  relies 
upon  the  form  of  the  note  to  relieve  It  from 
the  operation  of  the  statute  of  limitations. 
The  defendant  Hill  was  a  brother-in-law  of 
Dow,  and  a  trustee  of  the  bank  until  within 
three  years,  and  kept  track  of  the  note,  and 
knew  about  the  payments  made  upon  it; 
and  on  June  12,  1890,  he  carried  a  payment 
of  $50  from  Dow  to  the  bank. 

J.  C.  L.  Wood  and  E.  A.  &  0.  B.  Hibbard, 
for  plaintiffs.  Worcester,  Gafney  &  Snow 
and  J.  B.  Nash,  for  defendants. 

BLODOETT,  J.  The  motion  for  a  nonsuit 
on  the  ground  that  the  action  was  prema- 
turely brought  was  properly  denied.  The 
note  was  on  demand.  Bank  v.  Woodward, 
5  N.  H.  99,  104;  Crosby  v.  Wyatt,  10  N.  H. 
318,  323;  Shaw  v.  Shaw,  43  N.  H.  170,  171. 
By  Its  terms  the  plaintiffs  were  empowered 
to  collect  It,  In  whole  or  in  part,  at  their  dis- 
cretion, and  no  binding  agreement  extending 
the  time  of  its  payment  beyond  the  date 
of  the  writ  is  found  or  appears.    Bailey  v. 


Adams,  10  N.  H.  162,  164;  Fowler  ▼.  Brooks, 
13  N.  H.  240,  246,  247;  Hoyt  v.  French,  24  N. 
H.  198,  203. 

As  against  the  sureties,  the  cause  of  action 
was  long  since  barred.  "Actions  of  tres- 
pass to  the  person  and  actions  for  defama- 
tory words  may  be  brought  within  two  years, 
and  all  other  personal  actions  within  six 
years,  after  the  cause  of  action  accrued,  and 
not  afterward."  Pub.  St.  c.  217,  $  3.  The 
plaintiffs'  reliance  upon  the  agreement  em- 
bodied in  the  note  to  relieve  it  from  the  op- 
eration of  the  statute  is  without  legal  sup- 
port. In  the  language  of  an  analogous  case: 
"That  agreement  could  not  have  been  in- 
tended for  an  indefinite  extension  from  time 
to  time,  indefinitely,  bo  that  the  creditors 
and  principal  maker  could,  at  their  pleasure, 
always  keep  the  sureties  liable,  and  forever 
prevent  their  enforcing  payment  against  the 
principal,  or  using  the  statute  of  limitations 
as  a  defense.  Such  a  construction  of  the 
agreement  in  the  note,  with  such  consequen- 
ces, cannot  be  adopted  without  a  clearly-ex- 
pressed intention  to  that  effect  in  the  agree- 
ment itself."  Bank  v.  Chick,  64  N.  H.  410. 
411,  13  Atl.  872.  And  we  are  clearly  of 
opinion  that' no  such  intention  appears  there- 
in. In  its  absence,  upon  the  construction 
most  favorable  to  the  plaintiffs,  the  agree- 
ment must  be  taken  and  construed  to  have 
been  entered  into  by  the  sureties  in  view  of, 
and  subject  to,  the  statutory  limitation  of 
actions  of  this  kind;  and  as  the  sureties 
have  made  no  promise  to  pay  the  note,  or, 
so  far  as  appears,  otherwise  acknowledged 
their  liability  and  willingness  to  pay  it,  with- 
in six  years  next  before  the  commencement 
of  the  plaintiffs'  action,  they  are  in  no  wise 
estopped  by  the  agreement,  or  by  the  report- 
ed facts,  to  make  the  defense  set  up  in  their 
plea  and  brief  statement.  Holt  v.  Gage,  60 
N.  H.  536,  541,  542;  Gage  v.  Dudley,  64  N. 
H.  271,  9  Ati.  786;  Lang  v.  Gage,  65  N.  H. 
173,  175,  18  Atl.  795.  Exception  overruled. 
Judgment  for  the  sureties. 


CLARK,  JM 
curred. 


did  not  sit.    The  others  con- 


(69  N.  H.  M»> 
AMOSKEAG  MFG.  CO.  v.   SHIRLEY  et  al. 
(Supreme  Court  of  New  Hampshire.    Hills- 
boro.    March  11,  1898.) 

Contract — Cosstruction — Ijmuxctiox  —  Whks 
Pkoprr. 
1.  A  contract  between  plaintiff  company  and 
defendants  authorized  the  former  to  maintain 
dashboards  two  feet  in  height  on  top  of  a  dam 
the  year  round.  Finding  these  did  not  furnish 
enough  water  during  the  dry  season,  a  second 
contract  was  made,  authorizing  three  feet 
in  height  nine  months  of  the  year,  in  addition 
to  "the  dashboards  which  said  *  *  *  com- 
pany has  heretofore  had  the  right  to  maintain 
on  said  dam,  such  dashboards  not  to  be  re- 
newed, replaced,  or  repaired  during  the  months 
of  March,  April,  and  May  of  each  year."  Hrid, 
that  the  latter  clanse  authorized  the '  replacing 
of  such  two-foot  boards  SB  had  been  washed 
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away  or  otherwise  destroyed  by  other  two-foot 
boards  daring  the  three  months  mentioned. 

2.  An  injunction  will  be  granted  where  an  in- 
solvent defendant  has  committed,  and  threatens 
to  farther  commit,  wrongful  acts  resulting  in 
damage  to  plaintiff. 

Bill  by  the  Amoskeag  Manufacturing  Com- 
pany against  Quincy  Shirley  and  others  for  an 
injunction  to  restrain  defendants  from  remov- 
ing the  flashboards  from  plaintiff's  dam  across 
the  Merrimack  river  at  Manchester. 

David  Gross  and  Burnham,  Brown  &  Warren, 
for  plaintiff.  D.  A.  Taggart  and  Oliver  B. 
Branch,  for  defendants. 

BLODGETT,  J.  This  case  lies  within  nar- 
row limits,  and  the  question  to  be  decided  is, 
In  our  view,  remarkably  free  from  doubt.  Jan- 
uary 11,  1875,  the  defendants,  in  consideration 
of  $3,525,  conveyed  to  the  plaintiff  the  right 
and  privilege  "to  build,'  erect,  complete,  and 
maintain  its  stone  dam  to  the  height  It  la 
now  constructed  across  Merrimack  river  on  or 
near  Amoskeag  Falls,  so  called,  in  Manchester, 
and  the  right  to  place  dashboards  thereon  to 
any  height  above  the  top  of  said  present  stone 
dam,  not  exceeding  two  feet,  such  flashboards 
to  be  not  exceeding  one  inch  and  a  half  in 
thickness,  supported  against  iron  pins  not  ex- 
ceeding one  and  one-half  inches  in  diameter, 
standing  in  holes  drilled  in  the  dam  not  nearer 
than  four  feet  from  each  other;  and  the  right 
and  privilege  to  raise  the  water  of  said  river, 
and  to  flow  a  certain  tract  of  land  situate  in 
Hooksett,"  described  in  the  deed,  "and  all  other 
real  estate  by  said  John  and  Susan  W.  Shirley 
owned,  situated  on  or  near  said  river,  or  on  any 
branch  thereof,  or  on  any  brook  flowing  into 
said  river,  at  their  pleasure,  by  means  of  said 
dam  and  flashboards  thereon  as  aforesaid."  It 
goes  quite  without  the  saying  that  under  this 
deed  it  Is  unquestionably  the  right  of  the  plain- 
tiff to  maintain  flashboards  two  feet  in  width 
upon  the  dam  during  the  entire  year,  if  it  so 
elect  Possessed  of  this  right,  and  finding  it 
would  be  an  advantage  to  it  to  increase  the 
height  of  the  flashboards  to  three  feet  during 
the  dry  months  of  the  year,  the  plaintiff  some 
time  in  1886  sent  to  the  defendants  and  other 
riparian  owners  above  the  dam  a  circular  let- 
ter, stating  that  it  would  be  an,  advantage  to 
the  company  to  obtain  the  right  to  increase  the 
height  of  the  flashboards  maintained  on  their 
stone  dam  at  Manchester  to  three  feet  during 
June,  July,  August,  September,  October,  No- 
vember, December,  January,  and  February, 
but  that  for  the  months  of  March,  April,  and 
May  the  right  they  then  had  to  maintain  two 
feet  of  flashboards  was  amply  sufficient;  and 
that  the  company  was  willing  to  pay  for  the 
additional  foot  the  sum  of  five  dollars  per  run- 
ning rod  of  river  bank  between  Manchester 
and  Hooksett  on  all  that  part  of  the  bank 
which  they  bad  not  already  the  right  to  flow 
indefinitely.  This  offer  was  accepted  by  the 
defendants,  and  on  December  26,  1887,  in  con- 
sideration of  $1,000,  they  conveyed  to  the 
plaintiff,  by  deed  duly  executed,  "the  right  and 
80  A.— 62 


privilege  to  -put  and  maintain  upon  Its  stone 
dam,  as  now  constructed,  •  *  *  flashboards 
of  the  width  and  height  of  three  feet  above  the 
top  of  said  dam,  being  one  foot  in  width  and 
height  above  and  in  addition  to  the  flashboards 
which  said  Amoskeag  Manufacturing  Company 
has  heretofore  had  the  right  to  maintain  on 
said  dam,  such  flashboards  not  to  be  renewed, 
replaced,  or  repaired  during  the  months  of 
March,  April,  and  May  in  each  year."  The 
issue  between  the  parties  arises  upon  the  con- 
struction of  this  deed;  that  is  to  say,  the  plain- 
tiff claims  the  right  under  Its  first  deed  to  place 
flashboards  upon  the  dam  during  the  aforesaid 
three  months  two  feet  in -width,  in  case  any 
have  been  carried  away  by  water  or  otherwise, 
while  the  defendants  claim  the  plaintiff  cannot 
lawfully  place  upon  the  dam  or  renew  any 
flashboards  whatever  during  said  months;  or, 
in  other  words,  that  the  plaintiff,  by  acquir- 
ing the  right,  at  an  expense  of  $1,000,  to  main- 
tain three-foot  flashboards  for  nine  months  of 
the  year,  surrendered  and  lost  the  right,  for 
which  it  had  paid  $3,525,  to  maintain  two-foot 
flashboards  for  the  entire  year.  The  bare 
statement  of  this  Issue  renders  it  almost  super- 
fluous to  say  that  the  defendants'  claim  cannot 
be  sustained.  There  was  no  exchange  of  rights 
between  the  parties  by  the  second  deed.  Its 
obvious  purpose  was  to  give  the  plaintiff  an 
additional  right,  and  no  other  effect  can  be 
given  to  it  consistently  with  elementary  rules 
of  construction.  In  fact,  substantially  the  only 
ground  for  the  defendants'  contention  having 
the  semblance  of  a  reason  Is  the  extremely 
hypercritical  one  that  the  flashboards  referred 
to  by  the  word  "such"  are  the  two-foot  boards, 
because  they  are  the  ones  next  immediately 
preceding.  Concede  this  to  be  so,  according  to 
strict  grammatical  rules,  and  it  can  have  but 
little  significance  or  weight.  The  intention  of 
the  parties,  actual  and  expressed,  to  the  con- 
trary, does-  not  admit  of  reasonable  doubt, 
when  the  whole  deed  is  construed  together,  as 
it  must  be,  and  still  less  when  the  competent 
extrinsic  evidence  appearing  in  the  case  is  con- 
sidered, as  it  properly  may  be.  In  the  inter- 
pretation of  deeds  and  other  written  instru- 
ments, courts  are  bound  to  effectuate  the  in- 
tention of  the  parties,  if  it  can  be  done  consist- 
ently with  the  rules  oi  law;  and  in  this  case  no 
rule  has  been  or  can  be  found  which  prevents 
the  carrying  of  that  intention  into  effect  Even 
the  grammatical  rule  Invoked  by  the  defend- 
ants does  not  afford  a  plausible  pretext  for  a 
different  conclusion,  for,  while  it  is  true  that 
relative  words  are  generally  to  be  referred  to 
the  next  antecedent  yet  If  the  subject-matter, 
or  the  obvious  Intent  of  the  parties,  requires  a 
different  construction,  such  reference  may  be 
made  as  will  effectuate  the  Intent.  Osgood  v. 
Hutchins,  6  N.  H.  374.  It  appearing  that  the 
defendants  are  insolvent,  and  unable  to  respond 
In  damages,  and  that  they  have  once  unlaw- 
fully removed  the  flashboards  on  the  plaintiff's 
dam,  and  threaten  and  intend  to  repeat  such 
unlawful  act,  to  the  serious  injury  and  damage 
of  the  plaintiff  and.  others,  equity  will  afford 
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relief  by  interposing  Its  restraining  power. 
Steam  Mills  v.  Hickey,  59  N.  H.  241,  242,  and 
authorities  cited.     Injunction  granted. 

CHASE   and   PARSONS,   JJ.,   did  not  stt. 
The  others  concurred. 


(69  N.  H.  271) 

ALLEN  t.  BOSTON  &  M.  R.  CO. 

(Supreme  Court  of  New  Hampshire.     Hillsboro. 

March  11, 1898.) 

Master  and  Srrvant— Railroads— Assumption 
or  Risk. 
An  experienced  brakeman,  having  been  as- 
signed to  a  freight  train  for  the  purpose  of 
learning  the  road,  was  informed  of  low  over- 
head bridges,  and  cautioned  to  look  out  for 
them.  He  had  stooped  twice,  while  switching, 
to  avoid  collision  with  the  bridge  which  finally 
knocked  him  off.  He  claimed  that  the  com- 
pany was  negligent  in  not  having  a  telltale  near 
the  bridge  over  the  track  on  which  he  was 
switching.  The  bridge  was  a  large  white  struc- 
ture, and  the  day  was  bright  He  ascended  the 
car  near  where  a  telltale  would  ordinarily  be. 
Held,  that  he  assumed  the  risk. 

Exceptions  from  Hillsboro  county. 

Action  by  Benjamin  M.  Allen  against  Bos- 
ton &  Maine  Railroad  Company  for  damages 
sustained  by  a  collision  with  an  overhead 
bridge  on  defendant's  road,  in  Massachusetts, 
while  employed  as  brakeman.  Verdict  for 
defendant  Plaintiff  brings  exception.  Over- 
ruled. 

George  B.  French  and  Burnham,  Brown  & 
Warren,  for  plaintiff.  Oliver  E.  Branch, 
Charles  H.  Burns,  and  William  H.  Sawyer, 
for  defendant 

CHASE,  J.  The  Massachusetts  decisions 
upon  the  question  before  the  court  are  the 
same,  in  effect  as  those  of  this  state,  namely, 
that  a  servant  assumes  the  perils  Incident  to 
his  service  of  which  he  Is  Informed  or  which 
ordinary  care  would  disclose  to  him.  Love- 
Joy  v.  Railroad  Corp.,  J25  Mass.  79,  82;  Good- 
now  v.  Emery  Mills,  146  Mass.  261,  267,  15  N. 
K.  576;  Scanlon  v.  Railroad  Co.,  147  Mass. 
484,  487,  18  N.  E.  209;  Myers  v.  Iron  Co., 
150  Mass.  125,  134,  22  N.  E.  631;  Lothrop  v. 
Railroad  Co.,  150  Mass.  423,  424,  23  N.  E. 
227;  Gleason  v.  Railroad  Co.,  159  Mass.  68, 
34  N.  E.  79;  Goldthwalt  v.  Railway  Co.,  160 
Mass.  554,  36  N.  E.  486;  Goodes  v.  Railroad 
Co.,  162  Mass.  287,  38  N.  E.  500;  Fifleld  v. 
Railroad  Co.,  42  N.  H.  225,  240;  Henderson 
v.  Williams,  66  N.  H.  405, 23  N.  E.  365;  Hardy 
v.  Railroad  Co.  (N.  H.;  not  yet  reported).  It 
Is  therefore  unnecessary  to  consider  whether 
the  case  is  governed  by  the  law  of  that  state 
or  of  this. 

The  plaintiff  was  a  servant  of  the  defend- 
ant He  was  28  years  old,  and  had  no  phys- 
ical disability.  He  had  worked  upon  rail- 
roads four  years  or  more,— one  year  in  a 
'yard  assisting  in  making  up  trains,  and  the 
Test  of  the  time  as  a  brakeman  upon  freight 
Strain.  ■  He  .-was  familiar  with  the  dangers 


Incident  to  such  service,  including  that  aris- 
ing from  the  existence  of  low  bridges  upon 
the  road.  He  understood  the  office  of  bridge 
guards  or  telltales.  In  the  course  of  his  ex- 
perience he  had  frequently  been  warned  of 
his  nearness  to  a  dangerous  bridge  by  such 
devices.  He  supposed  low  bridges  generally 
had  guards  near  them.  July  22,  1895,  he 
was  assigned  to  a  local  freight  train  running 
between  Nashua  and  Boston  for  the  purpose 
of  learning  the  road,  with  a  view  of  becom- 
ing a  brakeman  on  that  line.  He  had  never 
worked  there  before.  He  was  told  that  there 
were  low  bridges  upon  the  road,  and  that  he 
must  look  out  for  them.  The  road  has  two 
tracks,  the  westerly  one  being  used  by  trains 
passing  from  Nashua  to  Boston,  and  the 
easterly  one  by  trains  passing  in  the  opposite 
direction.  Near  the  South  Wilmington  sta- 
tion, in  Massachusetts,  there  Is  a  highway 
bridge  16  feet  wide,  resting  upon  abutments 
25  feet  apart  and  15  feet  5  Inches  above  the 
track.  It  is  painted  white,  and  there  is  noth- 
ing to  obstruct  its  view  from  one  approach- 
ing it  on  the  railroad  from  either  direction. 
The  only  tracks  under  the  bridge  are  the 
main  trackB.  A  track  extending  from  one 
main  track  to  the  other  starts  in  a  southerly 
direction  at  a  point  239  feet  southerly  of  the 
bridge.  There  Is  a  side  track  on  the  easterly 
side  of  the  line,  which  Is  connected  with  the 
easterly  main  track  a  short  distance  south- 
erly of  the  same  point  There  Is  a  suitable 
telltale  over  the  westerly  main  track,  99 
feet  northerly  of  the  northerly  side  of  the 
bridge,  and  a  like  telltale  over  the  easterly 
main  track  at  the  same  distance  from  the 
south  side  of  the  bridge.  There  Is  no  telltale 
over  the  westerly  track  on  the  south  side,  or 
over  the  easterly  track  on  the  north  side. 
The  plaintiff  did  nothing  on  the  first  day  at 
this  place  that  specially  directed  his  atten- 
tion to  these  facts.  On  the  trip  towards 
Boston  the  second  day  the  train  was  divided 
near  the  northerly  side  of  the  bridge  for  the 
purpose  of  taking  some  cars  into  the  train 
that  were  standing  on  the  side  track.  Sev- 
eral of  the  rear  cars  were  left  on  the  west- 
erly track,  some  extending  under  the  bridge. 
The  locomotive,  with  three  to  five  cars  at- 
tached, went  to  a  point  southerly  of  the 
cross-over  track,  backed  over  that  track  onto 
the  easterly  main  track,  went  southerly  on 
the  latter  track  to  a  point  near  the  southerly 
end  of  the  string  of  cars  standing  on  the  side 
track,  and  pushed  those  cars  out  on  to  the 
easterly  main  track  by  placing  a  stake  be- 
tween the  southerly  end  of  the  most  south- 
erly one  and  the  northerly  end  of  the  most 
northerly  car  attached  to  the  locomotive,  and 
backing.  Sufficient  momentum  was  thus 
given  to  the  cars  to  send  them  to  a  point  50 
to  150  feet  northerly  of  the  bridge.  A  part 
of  the  cars  attached  to  the  locomotive  were 
then  thrown  onto  the  side  track  by  a  flying 
switch,  and  were  left  there.  The  plaintiff 
assisted  about  this-  work,  and  In  doing  so 
passed  under  the  bridge  twice,  standing  on 
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the  top  of  a  freight  car,  once  from  north  to 
south  on  the  westerly  track,  and  once  In  the 
opposite  direction  on  the  easterly  track,  and 
stooped  each  time  to  avoid  a  collision  with, 
the  bridge.  In  a  statement  made  October 
17,  1895,  he  said:  "This  bridge  was  so  low 
that  I  had  to  stoop  very  low  in  going  down. 
Had  I  been  on  a  beef  car,  I  should  hare  got 
onto  another  car  or  got  down  between  the 
cars.  I  should  not  feel  safe  on  top  of  a  beef 
car  going  under  this  bridge,  even  If  I  was 
lying  down."  After  putting  the  cars  on  the 
side  track,  the  locomotive,  with  one  or  more 
cars  attached,  backed  up  on  the  easterly 
track  to  get  the  cars  that  had  been  taken 
from  the  side  track.  The  plaintiff  walked  up, 
and  when  the  cars  came  together  made  the 
hitch  between  them  and  gave  the  engineer 
the  signal  to  go  ahead.  He  testified  that 
when  he  gave  the  signal  he  would  naturally 
be  looking  towards  the  engineer.  He  fur- 
ther testified  that  he  did  not  see  the  bridge 
then  or  when  he  passed  under  it  As  the 
train  started,  he  climbed  upon  one  of  the 
cars  between  which  he  had  made  the  hitch, 
and  while  walking  towards  the  rear  end  was 
hit  by  the  bridge  and  injured.  All  this  took 
place  near  1  o'clock  in  the  afternoon  of  a 
sunshiny  day. 

The  only  fault  the  plaintiff  attributes  to  the 
defendant  Is  the  omission  to  maintain  a  tell- 
tale over  the  easterly  track  on  the  northerly 
side  of  the  bridge,  and  the  question  is  wheth- 
er his  injury  can  be  fairly  assigned  to  that 
circumstance.  He  had  acquired  knowledge 
of  the  existence  of  the  bridge,  and  of  its 
dangerous  character,  within  a  few  minutes 
of  the  time  he  was  hit  by  it  In  the  words 
of  his  counsel,  "So  far  as  the  bridge  itself 
was  concerned,  he  was  ignorant  of  no  fact 
material  to  his  safety."  He  had  learned 
from  his  previous  experience  the  danger  in- 
cident to  the  service  of  a  brakeman .  from 
such  a  structure.  When  he  climbed  upon 
the  car  he  knew  that  he  was  near  the  bridge. 
He  testified,  on  direct  examination,  that  the 
head  end  of  this  string  of  cars  was  a  couple 
of  cars'  length  above  the  bridge,  and  upon 
cross-examination  that  it  was  two  or  three 
cars'  length  above,— as  much  as  50  feet,  and 
he  couldn't  say  whether  it  was  as  much  as 
GO  feet.  He  bad  passed  under  the  bridge  a 
moment  before.  It  was  a  large  white  struc- 
ture that  stood  out  prominently  above  the 
road.  A  person  passing  under  it  or  facing  it 
could  not  fall  to  see  it  unless  he  closed  his 
eyes.  Assuming  that  the  plaintiff  supposed 
there  was  a  telltale  over  the  easterly  track 
on  the  north  side  of  the  bridge,  he  must  have 
known  that  It  would  furnish  him  no  protec- 
tion if  he  was  between  it  and  the  bridge. 
He  ascended  the  car  so  near  the  place  where 
the  telltale  would  ordinarily  be  that  it  was 
his  duty  to  use  his  eyesight  to  ascertain 
whether  he  was  Inside  or  outside  Its  loca- 
tion. Hardy  v.  Railroad  Co.  (N.  H.;  not  yet 
reported). 

The  duty  was  more  imperative  because  of 


the  fact  that  he  was  "learning  the  road," 
and  this  was  his  first  experience. at  that 
place.  If  he  had  been  familiar  with  the  sur- 
rounding objects,  he  might  have  learned  of 
his  position  In  relation  to  the  bridge  from 
them,  but,  as  It  was,  he  was  obliged  to  rely 
upon  seeing  the  telltale  or  the  bridge  for 
this  purpose.  His  attention  was  not  divert- 
ed by  the  sudden  interposition  of  any  unfore- 
seen occurrence  or  condition.  He  was  per- 
forming a  service  with  which  he  was  famil- 
iar, in  the  ordinary  way.  The  fact  that  he 
was  working  on  a  road  with  which  he  had 
no  acquaintance  would  naturally  excite  men- 
tal alertness.  If  he  had  looked  for  a  tell- 
tale, he  would  necessarily  have  learned  that 
there  was  none.  It  follows  that  If,  In  fact, 
he  did  not  know  that  there  was  none,  it  was 
because  he  did  not  do  his  duty,— because  he 
did  not  exercise  ordinary  care  under  the  cir- 
cumstances. As  was  said  in  Goldthwalt  v. 
Railway  Co.,  160  Mass.  554,  36  N.  E.  486: 
"If  it  be  assumed  in  favor  of  the  plaintiff 
that  he  had  no  actual  knowledge  of  .the  dan- 
ger, yet  its  character  and  the  circumstances 
bearing  upon  the  question  were,  upon  the 
undisputed  evidence,  such  as  to  show  that 
he  ought  to  have  known  and  appreciated  it" 
See,  also,  Bell  v.  Railroad  Co.,  168  Mass.  443, 
47  N.  SI.  118.  The  only  conclusion  fairly  de- 
ducible  from  the  facts  Is  that  the  plaintiff's 
Injury  was  due  to  a  peril  incident  to  his 
service,  of  which,  it  must  be  presumed  under 
the- circumstances,  he  was  Informed,  namely, 
the  peril  incident  to  being  upon  the  top  of 
freight  cars  about  to  pass  under  a  low  bridge 
not  guarded  by  a  telltale.  Exception  over- 
ruled. 


PARSONS,  J.,  did  not  sit 
curred. 


The  others  con- 


CST  N.  H.  399) 

DAVIS  v.  GEORGE  et  al. 

(Supreme  Court  of  New  Hampshire.    Grafton. 
March  17,  1893.) 

Landlord  and  Tenant— Implied  Covenants — 
Destruction  of  Premises — Liability  fob  Rent 
—Liability  for  Furniture   Destroyed— Sur- 

BENDER. 

1.  The  letting  of  a  furnished  house  for  a 
term  of  years  raises  no  implied  covenant  that 
it  is  suitable  for  the  purposes  of  the  lessee's 
occupation. 

2.  A  provision  in  a  clause  relieving  the  lessee 
from  his  agreement  to  restore  the  leased  prem- 
ises at  the  end  of  the  term  if  destroyed  by  in- 
evitable accident  does  not  relieve  him  from  the 
payment  of  rent  upon  the  happening  of  that 
event. 

3.  Under  a  lease  relieving  the  lessee  from  his 
agreement  to  restore  the  premises  at  the  end 
of  his  term,  if  destroyed  by  inevitable  accident, 
he  is  not  relieved  jfrom  accounting  for  furni- 
ture leased  with  the  realty,  for  which  he  agreed 
to  return  furniture  of  equal  value  at  the  end  of 
his  term,  although  destroyed  by  inevitable  ac- 
cident. 

4.  The  surrender  of  the  leased  premises  and 
their  acceptance  by  the  lessor  are  a  sufficient 
defense  to  a  claim  for  rent  accruing  thereafter. 


Digitized  by 


Google 


980 


89  ATLANTIC  REPORTER. 


,  (N.  H. 


Actioir  of  debt  by  John  L.  Davis  against 
Isaac  K.  George  and  others.  Case  dis- 
charged. 

Debt,  for  rent  of  an  hotel  building,  and  for 
$1,187.50  for  furniture  and  supplies.  Plea, 
the  general  Issue,  with  a  brief  statement, 
which  the  plaintiff  mores  to  reject.  From 
this  statement  and.  the  admissions  of  the  par- 
ties, the  following  facts  appear:  November 
2,  1885,  the  plaintiff  leased  to  the  defendants 
the  hotel,  with  all  the  furniture  therein  be- 
longing to  the  lessor,  except  a  few  speci- 
fied articles,  for  the  term  of  five  years  from 
November  1,  1886,  upon  an  annual  rental  of 
$700,  payable  In  equal  quarterly  payments. 
The  defendants  covenanted  that  they  would 
quit  and  deliver  up  the  premises  to  the  plain- 
tiff at  the  end  of  the  term  in  as  good  order 
and  condition,  reasonable  use  and  wearing 
thereof  or  inevitable  accident  excepted,  as 
the  same  are  in  or  may  be  put  into  by  the 
lessor;  that  they  would  not  make  or  suffer 
any  waste  thereof,  or  assign  or  underlet  the 
premises  without  the  lessor's  consent;  tha: 
the  lessor  might  enter  to  view  the  premises, 
make  improvements  thereon,  and  to  expel 
the  lessees  If  they  failed  to  pay  the  rent 
Under  an  agreement  executed  at  the  same 
time,  the  plaintiff  turned  over  to  the  defend- 
ants the  furniture  in  the  hotel,  appraised  at 
$1,137.50,  the  parties  stipulating  therein  that, 
"at  the  expiration  of  a  lease  of  even  date 
made  by  the  parties  of  said  house  and  the 
furniture  therein,  said  George  &  Co/  are  to 
turn  back  to  said  Davis  furniture  and  sup- 
plies of  the  value  of  said  $1,137.50,  at  the 
valuation  of  the  same  appraisers  or  others 
mutually  agreed  upon  by  the  parties,  such 
articles  so  appraised  back  to  be  suitable  for 
hotel  purpose's.  *  *  •  The  lease  referred 
to  and  this  agreement  are  to  be  considered  and 
construed  together,  as  parts  of  one  contract." 
There  was  no  special  stipulation  in  this  agree- 
ment about  a  return  of  the  furniture  in  case  It 
was  destroyed  by  fire.  The  hotel,  with  its 
contents,  was  wholly  destroyed  by  fire  on 
the  14th  day  of  November,  1886.  The  de- 
fendants paid  the  first  year's  rent  and  $175 
for  the  next  quarter's  rent  in  advance.  In 
their  brief  statement,  the  defendants  claim 
that  there  was  an  implied  agreement  that  the 
hotel  was  Inhabitable  and  suitable  for  the 
purposes  for  which  it  was  leased,  when  In 
fact,  from  the  date  of  the  lease  to  the  time 
of  the  fire,  It  was  uninhabitable  and  unsuit- 
able for  those  purposes,  on  account  of  de- 
fective sewerage,  and  on  account  of  the  de- 
fective construction  of  the  chimneys  and 
flues,  In  consequence  of  which  the  fire  oc- 
curred; that,  by  the  terms  of  the  lease,  they 
were  excused  from  the  performance  of  their 
covenants,  because  the  premises  were  de- 
stroyed by  inevitable  accident;  that,  for  the 
same  reason,  they  were  not  obliged  to  per- 
form their  agreement  about  replacing  the 
furniture;  and  that,  before  the  rent  claimed 
by  the  plaintiff  became  due,  they  surrendered 


to  him  the  entire  estate  they  had  hi  the 
premises,  and  he  accepted  the  same. 

Bingham,  Mitchell  &  Batchellor  and  Smith 
&  Sloane,  for  plaintiff.  Bingham  &  Bing- 
ham and  Irving  W.  Drew,  for  defendants. 

PER  CURIAM.*  in  a  lease  of  land  there 
1b  ordinarily  no  Implied  covenant  or  condi- 
tion that  the  premises  are  suitable  for  the 
purposes  of  the  lessee's  occupation.  Elliott  v. 
Aiken,  45  N.  H.  36;  Scott  v.  Simons,  54  N. 
H.  426;  Dutton  v.  Gerrlsh,  9  Cusb.  89;  Foster 
v.  Peyser,  Id.  242;  Libbey  v.  Tolford,  48  Me. 
318;  Monk  v.  Cooper,  2  Id.  Raym.  1477; 
Belfour  v.  Weston,  1  Term  R.  310;  Wilkin- 
son v.  Clauson,  29  Minn.  91,  12  N.  W.  147; 
Doyle  v.  Railway  Co.,  147  U.  &  429,  13  Sup. 
Ct  333;  Edwards  v.  Railroad  Co.,  98  N.  Y. 
246.  It  Is  the  duty  of  the  court  in  such  a 
case,  as  In  case  of  other  contracts,  to  ascer- 
tain the  intention  of  the  parties  from  com- 
petent evidence.  When  A.  "leases"  or  "lets" 
his  house  to  B.  for  a  term  of  years,  there  Is 
no  difficulty  in  finding  that  he  intends  to 
warrant  that  he  has  the  legal  right  or  title 
which  he  assumes  to  convey,  and  that  B. 
shall  have  the  right  to  the  occupancy  of  the 
house  during  the  term.  Hart  v.  Windsor, 
12  Mees.  &  W.  66,  85.  To  find,  In  addition, 
that  A  binds  himself  -by  an  agreement  that 
the  premises  shall  be  fit,  convenient,  or  suit- 
able for  the  particular  occupancy  which  B. 
desires,  would  require  further  evidence  than 
is  furnished  by  the  technical  terms  of  the 
lease.  If  the  lessee  examines  the  property. 
It  cannot  be  presumed  that  the  parties  In- 
tended he  should  rely,  upon  the  lessor's 
Judgment  as  to  the  suitableness  of  the  prem- 
ises for  his  business  or  habitation.  The  rea- 
sonableness of  the  doctrine  expressed  by  the 
maxim,  "Caveat  emptor,"  would  preclude 
such  an  inference.  His  mistake  In  deciding 
that  question  does  not  raise  an  implied  cove- 
nant on  the  part  of  the  landlord  that  his  de- 
cision was  correct  Cleves  v.  Willoughby,  7 
Hill,  83,  86;  Edwards  v.  Railroad  Co.,  98  N. 
Y.  246;  Bowe  v.  Hunking,  135  Mass.  380. 
Whatever  a  landlord's  liability  may  be  for 
fraud  or  deceit  In  regard  to  the  condition  of 
leased  premises  (Scott  v.  Simons,  supra; 
Minor  v.  Sharon,  112  Mass.  477;  Bowe  v. 
Hunking,  supra),  the  brief  statement  does 
not  raise  that  question,  and  It  Is  unnecessary 
to  consider  it.  The  defendants  do  not  seek 
to  charge  the  plaintiff  for  fraudulently  In- 
ducing them  to  accept  the  lease.  It  /is  not 
claimed  that  the  plaintiff  knew  that  the  hotel 
was  not  fit  for  occupation  at  the  date  of  the 
lease,  or  that  he  was  willfully  ignorant  of 
Its  unsuitable  condition,  or  that  the  defend- 
ants did  not  examine  the  premises  with  ref- 
erence to  its  adaptation  to  hotel  purposes. 
The  sole  contention  of  the  defendants  is  that 
in  a  lease  of  a  furnished  house,  there  Is  an 
Implied  covenant  or  condition  that  it  is  rea- 
sonably fit  for  the  lessee's  Intended  occupa- 

*  See  footnote  36  Atl.  607. 
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tion.  If  the  bouse  is  unfurnished,  It  Is  ad- 
mitted that  such  an  Inference  would  not  be 
supported  by  sufficient  evidence.  A  broad 
distinction  in  this  regard  is  suggested  be- 
tween a  lease  of  a  furnished  and  a  lease 
of  an  unfurnished  house,  which,  on  prin- 
ciple, Is  not  apparent.  If  the  landlord  knows 
that  the  tenant  proposes  to  occupy  the  house 
for  a  term  of  years  as  a  place  for  the  ac- 
commodation of  the  traveling  public,  why 
should  the  fact  that  the  landlord  also  leases 
to  him  the  furniture  In  the  house  Imply  an 
additional  agreement  on  his  part  that  the 
house  Is  suitable  for  hotel  purposes  or  for 
habitation?  Want  of  repair  and  structural 
defects  In  the  house  do  not  depend  upon  the 
furnishings;  and  there  is  no  more  reason 
why  a  landlord  should  bind  himself  by  a 
warranty  against  such  imperfections  in  a 
lease  of  a  furnished  house  than  there  is  In  a 
lease  of  an  unfurnished  house.  To  hold  that 
such  a  warranty  is  implied  in  the  one  case, 
and  not  in  the  other,  would  Introduce  an  ar- 
bitrary distinction,  not  based  on  any  appar- 
ent practical  reason,  and  not  within  the 
contemplation  of  the  parties  to  such  con- 
tracts. 

A  few  cases,  however,  may  seem  to  sup- 
port to  some  extent  the  defendants'  conten- 
tion. In  Smith  v.  Marrable,  11  Mees.  &  W. 
5,  the  language  of  Parke,  B.,  sustains  the 
broad  position  that  In  a  lease  of  a  house, 
whether  furnished  or  not,  there  Is  an  implied 
covenant  or  condition  that  it  is  habitable.  He 
cites  and  relies  upon  two  cases,— Edwards  v. 
Etherington,  Ryan  &  M.  268,  and  Collins  v. 
Barrow,  1  Moody  &  R.  112;  but  subsequently, 
In  Hart  v.  Windsor,  12  Mees.  &  W.  66,  86,  he 
repudiates  those  cases,  saying,  "We  all  concur 
In  the  opinion  that  they  are  not  law;"  and, 
since  that  decision,  they  have  been  treated  as 
overruled  cases.  Sutton  v.  Temple,  12  Mees. 
&  W.  52;  Surplice  v.  Farnsworth,  8  Scott,  N. 
R.  307,  316.  In  Smith  v.  Marrable,  Lord 
Abinger  said  he  required  no  authorities  to 
hold  that  "a  man  who  rents  a  ready-furnished 
house  does  so  under  the  implied  condition  or 
obligation— call  It  what  you  will— that  the 
house  Is  in  a  fit  state  to  be  Inhabited";  but 
in  Sutton  v.  Temple,  supra,  he  said  that  Smith 
v.  Marrable  was  a  case  of  a  "contract  of  a 
mixed  nature,  for  the  letting  of  a  house  and 
furniture  at  Brighton,  and  every  one  knows 
that  the  furniture  upon  such  occasions  forms 
the  greater  part  of  the  value  which  the  party 
renting  it  gives  for  the  house  and  contents.' 
*  •  *  Where  the  party  has  had  an  oppor- 
tunity of  personally  inspecting  a  ready-fur- 
nished house  by  himself  or  his  agent  before 
entering  on  the  occupation  of  it,  perhaps  the 
objection  would  not  arise;  but,  if  a  person 
take  a  ready  furnished  house  upon  the  faith 
of  its  being  suitably  furnished,  surely  the  own- 
er is  under  an  obligation  to  let  it  in  a  habitable 
state."  In  the  same  case,  Parke,  B.,  said  that 
Smith  v.  Marrable  "resembles  the  case  of  a 
ready-furnished  room  in  an  hotel,  which  is  hired 
on  the  understanding  that  it  shall  be  reasonably 


fit  for  Immediate  habitation.  In  such  case  the 
bargain  is  not  so  much  for  the  house  as  the  fur- 
niture." In  Hart  v.  Windsor,  supra,  Smith  v. 
Marrable  was  further  distinguished  on  the 
ground  that  It  was  a  case  of  a  "ready-furnished 
house  for  a  temporary  residence  at  a  watering 
place."  In  Chester  v.  Powell,  62  Law  T.  (N. 
S.)  722,  It  Is  said  that  that  case  "is  only  an  au- 
thority for  the  proposition  that  in  taking  fur- 
nished apartments  at  the  seaside,  or  for  tempo- 
rary occupation  only,  there  is  an  implied  war- 
ranty that  they  must  be  fit  for  occupation." 
In  Mechelen  v.  Wallace,  7  Adol.  &  E.  54,  note, 
cited  by  the  defendants,  there  was  an  express 
agreement  that  the  leased  house  was  to  be  in 
a  suitable  condition  for  the  lessee's  use. 

In  this  country  the  broad  doctrine  that  there 
is  an  implied  covenant  In  a  tease  of  a  furnish- 
ed house  for  a  term  of  years  that  it  Is  habita- 
ble, for  which  Smith  v.  Marrable  has  been 
cited  as  a  leading  authority  (1  Wood,  Landl. 
&  Ten.  128;  1  TayL  Landl.  &  Ten.  §  383),  has 
received  little,  If  any,  sanction.  If  it  has  not 
been  denied,  it  has  been  so  far  modified  and 
limited  as  not  to  be  applicable  to  this  case. 
In  Dutton  v.  Gerrlsh,  9  Cush.  89;  there  was 
a  lease  of  a  furnished  warehouse,  which  It  was 
claimed  the  lessor  Impliedly  warranted  was 
reasonably  fit  for  occupancy.  But  In  the  opin- 
ion, the  court  say:  "It  Is  not  described  as 
hired  or  Intended  for  any  specific  purpose,  or 
for  any  particular  kind  or  branch  of  business; 
and  though  it  was  known  that  the  plaintiffs 
were  dealers  in  dry  goods,  and  would  proba- 
bly use  the  warehouse  in  that  business,  yet 
that  is  not  expressed  in  the  written  agreement; 
and  it  would  have  been  quite  within  the  right 
of  the  lessees  to  use  the  estate  for  any  other 
branch  of  business,  or  for  a  manufactory  or 
dwelling  house.  It  therefore  does  not  come 
within  the  authority  of  cases  wherein  fur- 
nished rooms  in  a  lodging  house  are  let  for  a 
parlor,  bedroom,  and  the  like,  for  a  particular 
season  of  the  year,  in  which  a  warranty  may 
be  implied  that  the  rooms  are  properly  fur- 
nished and  suitably  fitted  for  such  particular 
use.  Smith  v.  Marrable,  11  Mees.  &  W.  5. 
But  the  authority  of  these  cases  has  been 
much  shaken,  If  not  wholly  overruled,  so  far 
as  it  applies  to  real  estate,  by  the  subsequent 
cases.  Sutton  v.  Temple,  12  Mees.  &  W.  52; 
Hart  v.  Windsor,  Id.  68."  See,  also,  Franklin 
v.  Brown,  118  N.  Y.  110,  23  N.  E.  126;  Mc- 
Olashan  v.  Tallmadge,  37  Barb.  315;  Doyle 
v.  Railroad  Co.,  147  U.  S.  429,  13  Sup.  Ct. 
333;  Edwards  v.  Railroad  Co.,  98  N.  Y.  246; 
Howard  v.  Doollttle,  3  Duer,  464;  Naumberg 
v.  Young,  44  N.  J.  Law,  332;  Scott  v.  Simons, 
54  N.  H.  426;  Chadwick  v.  Woodward,  13 
Abb.  N.  C.  441,  450.  The  case  of  Smith  v. 
Marrable,  therefore,  when  properly  under- 
stood, simply  holds -that  it  Is  a  good  defense 
to  an  action  for  rent  df  a  furnished  house  at  a 
watering  place  let  to  the  tenant  for  a  few 
weeks,  without  his  personal  inspection,  that, 
at  the  date  of  the  lease,  it  was  so  infested  with 
vermin  as  to  render  it  Impossible  for  him  to 
occupy  It  with  reasonable  comfort,  and  that 
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he  moved  out  after  a  few  days'  occupation. 
To  this  extent  It  was  followed  as  an  authority 
in  Wilson  v.  Pinch-Hatton,  2  Exch.  Div.  336. 
The  case  of  Potter  v.  Trultt,  3  Har.  (Del.)  331, 
is  based  upon  the  overruled  case  of  Edwards 
v.  Etherington,  supra,  and  contains  no  dis- 
cussion of  other  authorities,  while  White  v. 
Montgomery,  58  Ga.  201,  and  Perrett  v.  Du- 
pr£,  3  Rob.  (La.)  62,  are  based  upon  statutory 
provisions. 

But  whatever  the  result  might  be  in  the 
case  of  a  lease  of  furnished  rooms,  not  exam- 
ined by  the  lessee,  for  an  immediate  tempo- 
rary occupancy  of  a  few  days  or  weeks,  Smith 
v.  Marrable  is  not  an  authority  for  the  defend- 
ants in  this  case.  The  lease  the  defendants 
accepted  from  the  plaintiff  was  for  a  term  of 
five  years,  and  contained  no  reference  to  the 
purposes  for  which  they  proposed  to  occupy 
the  premises.  There  Is  nothing  In  the  case 
Indicating  that  they  relied  upon  any  represen- 
tation of  the  plaintiff  In  regard  to  the  habita- 
ble condition  of  the  premises,  or  that  they  did 
not  themselves  examine  them.  Their  knowl- 
edge of  their  adaptability  for  the  purposes  of 
their  occupancy  was  presumably  more  accu- 
rate and  satisfactory  to  them  than  the  plain- 
tiff's would  have  been,  in  the  absence  of  an 
express  agreement  upon  that  subject.  It  also 
appears  from  the  brief  statement  that  their 
occupancy  of  the  hotel  covered  a  period  of 
more  than  12  months,  which  shows  that  the 
condition  of  the  premises  was  not  such  as  to 
render  them  uninhabitable  and  useless  for 
hotel  purposes,  within  the  meaning  of  the 
cases  they  rely  upon.  A  holding  in  this  case 
that  there  is  an  Implied  warranty  of  suitable- 
ness would  be  not  only  unsupported  by  au- 
thority, but  would  make  it  necessary  to  disre- 
gard the  almost  unbroken  line  of  cases  which 
have  established  the  rule  that  such  a  cove- 
nant cannot  be  implied  from  on  agreement 
to  lease  real  estate.  If  this  finding  of  the 
parties'  intention  in  some  instances  results  in 
great  hardship  and  loss  to  the  tenant,  against 
which  he  might  have  protected  himself  by 
apt  provisions  In  the  contract,  the  legisla- 
ture alone  may  relieve  future  tenants  from 
such  consequences.  Phillips  v.  Stevens,  16 
Mass.  238;  Hallett  v.  Wylie,  3  Johns.  44,  46. 

The  claim  that  the  defendants  are  not  lia- 
ble for  the  rent  of  the  premises,  because  they 
were  destroyed  by  Inevitable  accident,  can- 
not be  sustained.  They  agreed  to  restore  the 
premises  at  the  end  of  the  term  In  as  good 
order  and  condition— reasonable  use  and 
wearing  thereof  or  inevitable  accident  ex- 
cepted—as  the  same  are  In  or  may  be  put 
into  by  the  lessor,  and  not  to  make  or  suffer 
any  waste.  Under  this  provision  of  the  lease, 
the  destruction  of  the  hotel  by  inevitable  ac- 
cident did  not  relieve  the  defendants  from 
their  obligation  to  pay  the  rent  It  was  not 
agreed  that  such  an  event  should  amount 
to  a  termination  of  the  lease  during  the  term. 

It  is  also  contended  that,  as  the  furniture 
was  destroyed  by  fire,  they  are  relieved  from 
their  obligation  to  return  It,  or  to  account 


to  the  plaintiff  for  the  value  of  the  furniture 
leased  to  them.  The  lease  and  the  supple- 
mentary agreement  by  the  express  terms  of 
the  latter  are  to  be  considered  as  parts  of 
one  contract  The  lease  covers  the  hotel 
property  with  all  the  furniture  therein  be- 
longing to  the  lessor,  except  a  few  arti- 
cles. The  defendants'  contract  to  quit  and 
deliver  up  "the  premises"  at  the  end  of  the 
term  may  refer  to  the  realty  only,  or  to  the 
realty  and  personalty.  By  the  supplemen- 
tary agreement  the  plaintiff  turns  over  to 
the  defendants  furniture  of  a  stated  value, 
and  at  the  expiration  of  the  lease  the  defend- 
ants were  to  turn  back  to  the  plaintiff  fur- 
niture of  the  same  value,  at  the  valuation  of 
the  same  appraisers  or  others  agreed  upon. 
No  allowance  was  to  be  made  for  deprecia- 
tion by  use.  The  personal  property  return- 
ed was  to  be'  worth  as  much  as  the  personal 
property  leased.  The  natural  inference  Is 
that  the  provision  for  inevitable  accident  In 
the  lease  related  to  the  realty  merely,  and 
not  to  the  personalty.  No  construction  can 
relieve  the  defendants  from  their  express 
contract  to  return  furniture  of  the  stipulated 
value. 

The  allegation  of  a  surrender  of  the  lease 
by  the  defendants,  and  Its  acceptance  by  the 
plaintiff,  is  the  statement  of  a  sufficient  de- 
fense to  the  claim  for  rent  But  the  fact 
that  the  defendants  left  the  premises  be- 
cause the  house  was  burned  would  not  be  a 
defense.  The  plaintiff's  acceptance  of  the 
attempted  surrender  is  material.  This  is  the 
only  part  of  the  brief  statement  that,  if  prov- 
ed, would  relieve  the  defendants  from  their 
agreement  to  pay  the  agreed  rental  Case 
discharged. 

CHASE,  J.,  did  not  sit  The  others  con- 
curred. 


(tt  N.  H.  264) 

GAGNON  v.  DANA  et  al. 

(Supreme  Court  of  New  Hampshire.    Hills- 

boro.    March  11,  1898.) 

Gratuitous  Bailor  —  Liabilities  —  Master  and 
Servant — Nossuit. 

1.  A  gratuitous  tender  of  a  chattel  is  not  lia- 
ble for  an  injury  to  the  servant  of  the  borrow- 
er from  defects  therein  not  known  to  the  lender, 
even  though  he  ought  to  have  known  of  them. 

2.  The  question  whether  a  bailment  was 
gratuitous  or  for  hire  is  material,  in  deciding  the 
liability  of  the  bailor  for  injuries  received  by 
the  bailee's  servant'  from  the  defective  condi- 
tion of  the  subject  of  the  bailment. 

3.  Where  a  person  lends  his  servant  to  an- 
other for  a  particular  employment,  the  servant 
Is  to  be  regarded  as  the  servant  of  the  borrow- 
er, while  acting  for  him  in  that  employment 

4.  Where  a  motion  for  nonsuit,  made  after 
plaintiff  had  rested,  on  tne  ground  of  the  in- 
sufficiency of  his  evidence,  was  erroneously  de- 
nied, and  defendant  then  introduced  his  evi- 
dence, supplying  such  deficiency,  a  verdict  for 
plaintiff  will  not  be  set  aside. 

5.  Where  a  fatal  defect  in  plaintiff's  proof 
had  been  supplied  by  defendant's  proof,  a  mo- 
tion to  direct  a  verdict  on  account  of  such  defect 
at  the  close  of  the  case  was  properly  denied. 
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Exceptions  from  Hillsboro  county. 

Action  by  Frank  Gagnon  against  Dana  St 
Provost  There  was  a  judgment  for  plain- 
tiff, and  defendants  excepted.  Verdict  set 
aside. 

Case,  for  personal  Injuries  resulting  from 
the  fall  of  a  staging  at  the  Sacred  Heart 
Hospital,  in  Manchester,  occasioned  by  the 
breaking  of  an  unsound  and  decayed  brack- 
et Verdict  for  the  plaintiff.  The  plaintiff 
is  a  carpenter  of  many  years'  experience,  and 
fully  understood  all  the  duties  and  risks  in- 
cident to  that  employment  one  of  which  is 
the  putting  up  of  wall  brackets  to  support 
the  staghfg  on  which  he  Is  to  work.  The 
work  on  the  hospital  was  done  by  one  Brad- 
ley, the  owner  of  the  property,  who  em- 
ployed one  Gay  to  superintend  the  work,  hire 
and  pay  the  men,  and  buy  the  materials.  In 
the  performance  of  these  duties,  Gay  went 
to  the  defendants,  and  engaged  St.  Law- 
rence, their  superintendent,  and  all  the  other 
men  in  their  employ,  one  of  whom  was  the 
plaintiff,  under  an  arrangement  by  which 
the.  defendants  were  to  receive  the  same 
wages  as  the  men  were  then  receiving,  and 
25  cents  a  day  additional  for  each  man  fur- 
nished by  them;  and  the  men  went  to  work 
on  the  hospital  accordingly.  The  defendants 
were  not  employed  on  the  building,  and  had 
nothing  to  do  with  it,  aside  from  the  letting 
of  their  men.  By  Gay's  direction,  St  Law- 
rence acted  as  foreman  of  all  the  men  on 
the  job,  and  kept  their  time,  and  reported 
the  same  to  Gay,  who  kept  the  pay  roll,  paid 
the  men  directly  hired  by  him,  and  also  paid 
the  defendants  in  a  lump  sum  for  the  men 
furnished  by  them.  Not  having  a  sufficient 
number  of  wall  brackets  for  stagings,  Gay 
subsequently  borrowed  of  the  defendants 
about  90  of  their  brackets,  which  were  uBed 
by  the  men  on  the  job.  These  brackets  were 
loaned  to  Gay  gratuitously,  and  merely  as 
an  accommodation  to  him,  and  the -loan  had 
nothing  to  do  with  the  original  contract  of 
hiring  the  defendants'  men.  The  staging  on 
which  the  accident  happened  was  built  by 
the  plaintiff  and  one  Dana,  a  fellow  work- 
man. It  was  about  14  feet,  from  the  ground, 
and  in  front  of  a  bay  window.  The  brackets 
were  placed  an  the  building  at  each  side  of 
the  window,  and  a  plank  about  a  foot  wide, 
2  inches  thick,  and  14  feet  long  made  the 
staging.  The  plank  touched  the  window, 
and  was  on  the  outside  part  of  the  bracket, 
within  6  inches  of  the  end  of  It  While 
Dana  and  the  plaintiff  were  on  the  plank, 
one  of  the  brackets  broke  at  a  point  just' out- 
side the  brace,  and  the  plaintiff  fell  to  the 
ground,  stunned  and  seriously  injured.  He 
testified  that  the  staging  looked  all  right. 
Several  witnesses  for  the  plaintiff  testified 
that  they  heard  the  defendant  Dana  say  soon 
after  the  accident  that  he  knew  some  of  the 
brackets  were*  old  and  unsound,  and  that  he 
told  St.  Lawrence  to  pick  them  out,  and  not 
to  use  them.     This  was  denied  by  Dana  and 


by  St  Lawrence,  and  Dana  further  testified 
that  he  knew  of  no  unsoundness  in  the 
brackets  when  they  were  loaned.  At  the 
close  of  the  plaintiff's  evidence  a  motion  for 
a  nonsuit  was  denied,  subject  to  exception. 
At  the  close  of  the  evidence  in  the  case  the 
motion  was  renewed  by  the  defendants,  who 
also  moved  that  a  verdict  be  directed  for 
them.  The  motions  were  denied.  Among 
other  things,  the  court  instructed  the  Jury 
that  a  master  is  not  liable  unless  he  knew,  or 
ought  to  have  known,  of  the  defect  that 
caused  the  injury  to  his  servant;  that  if  the 
defendants  knew,  or  ought  to  have  known, 
that  the  bracket  was  unsafe,  they  would  be 
liable;  and  that  it  was  not  material  whether 
anything  was  paid  for  the  use  of  the  bracket, 
or  not,— to  all  which  the  defendants  except- 
ed. They  also  asked  for  the  following, 
among  other,  Instructions,  and  excepted  to 
the  refusal  to  give  them:  "(1)  When  one  per- 
son lends  his  servant  to  another  for  a  par- 
ticular employment,  the  servant,  for  any- 
thing done  In  that  particular  employment, 
must  be  dealt  with  as  a  servant  of  the  man 
to  whom  he  is  lent,  although  he  remains  the 
general  servant  of  the  person  who  lent  him. 
(2)  At  the  time  of  the  accident  the  plaintiff 
was  performing  work  for  Denis  M.  Bradley, 
under  the  control  and  direction  of  his  super- 
intendent, Alpneus  Gay.  At  that  time  he 
was  not  under  the  control  and  direction  of 
Dana  &  Provost,  and  for  the  purposes  of 
this  case  he  was  not  their  servant  (8)  The 
fact  that  the  plaintiff  received  his  wages 
from  Dana  &  Provost  is  Immaterial.  The 
plaintiff  being  the  servant  of  Bradley,  it  be- 
came the  duty  of  Bradley  to  furnish  suitable 
brackets  and  appliances  to  work  with.  (4) 
A  lender  of  anything  is  not  liable  to  the  bor- 
rower on  account  of  its  unsafe  condition,  un- 
less the  lender  at  the  time  of  the  loan  had 
actual  knowledge  of  the  defect  (5)  If  the 
plaintiff  used  this  bracket  In  a  way  for  which 
it  was  not  intended  to  be  used,  or  in  a  way 
for  which  Dana  &  Provost  would  not  expect 
it  to  be  used,  be  cannot  recover.  (6)  If  the 
plaintiff  could  have  discovered  about  this 
bracket  all  that  Dana  &  Provost  could  have 
discovered  by  inspection,  he  cannot  recover." 

Burnham,  Brown  &  Warren  and  Isaac  W. 
Smith,  for  plaintiff.  F.  M.  Topliff,  D.  A.  Tag- 
gart,  and  R.  B.  Walker,  for  defendants. 

BLODGETT,  J.  The  brackets  having  been 
loaned  by  the  defendants  for.  the  use  of  the 
borrower,  without  any  reward  or  compensation 
to  be  received  by  them  from  him,  their  only 
duty  in  respect  of  defects  was  to  inform  him 
of  any  of  which  they  were  aware,  and  which 
might  make  the  use  of  the  loan  perilous  to  him 
or  to  his  servants,  one  of  whom  was  the  plain- 
tiff. "The  ground  of  this  obligation  is  that, 
when  a  person  lends,  he  ought  to  confer  a  bene- 
fit, and  not  to  do  a  mischief."  Shir.  Lead.  Cas. 
43,  44,  and  authorities  generally.  But  the  ob- 
ligation of  ft  mere  lender  goes  no  further  than 
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this,  and  lie  cannot,  therefore,  be  made  liable 
for  not  communicating  anything  which  he  did 
not  In  fact  know,  whether  he  ought  to  have 
known  it .  or  not.  MacCarthy  v.  Young,  6 
Hurl.  &  N.  328;  Blakemore  v.  Railway  Co., 
8  El.  &  BL  1035,  1050,  1051;  Shear.  &  R.  Neg. 
(3d  Ed.)  f  107,  note;  2  Pan.  Cont  (5th  Ed.) 
109;  1  Add.  Cont  361;  2  Walt,  Act  &  Def. 
268;  Schouler,  Bailm.  f  79;  Story.  Bailm.  | 
275.  Resting  upon  such  authority,  and  being 
so  consonant  to  reason  and  Justice  that  it  can- 
not but  be  the  law,  the  rule  thus  enunciated 
necessarily  renders  erroneous  the  reiterated  In- 
struction to  the  jury  that  the  defendants  might 
be  liable  for  the  plaintiff's  injury  "if  they 
knew,  or  ought  to  have  known,  that  the  brack- 
ets furnished  were  unsafe  and  unsuitable  for 
use  on  the  building."  While  a  gratuitous  lend- 
er "must  be  taken  to  lend  for  the  purpose  of 
a  beneficial  use  by  the  borrower,"  and  Is  right- 
fully "responsible  for  defects  in  the  chattel, 
with  reference  to  the  use  for  which  he  knows 
the  loan  Is  accepted,  of  which  he  is  aware,  and 
.  owing  to  which,  directly,  the  borrower  is  in- 
jured" (Blakemore  v.  Railway  Co.,  supra,  per 
Coleridge,  J.),  it  would  be  the  greatest  injustice 
as  well  as  extending  the  law  beyond  any  recog- 
nized principle,  to  subject  him  to  liability  for 
defects  of  which  he  is  not  aware;  and  espe- 
cially in  a  case  like  this,  where  the  defect  com- 
plained of  was  apparently  as  open  to  ascertain- 
ment by  the  plaintiff  as  It  could  possibly  have 
been  to  the  defendants.  The  Instruction  that 
"It  Is  not  material  whether  anything  was  paid 
for  the  use  of  the  brackets,  or  not"  was  no 
less  erroneous  upon  the  question  of  the  defend- 
ants' liability.  While  In  many  respects  the 
duties  and  liabilities  of  the  parties  are  mate- 
rially different  in  the  case  of  a  gratuitous  bail- 
ment and  one  for  hire,  it  Is  enough  for  the 
present  purpose  to  observe  that  while  In  the 
former  the  benefit  is  exclusively  to  the  bailee, 
and  therefore  the  liability  of  the  bailor  for  de- 
fects In  the  thing  loaned  extends  only  to  those 
which  axe  known  to  him  and  not  communi- 
cated to  the  bailee,  in  the  latter,  the  bailment 
being  for  the  mutual  benefit  of  both  alike,  the 
bailor's  obligation  is,  and  of  right  ought  to  be, 
correspondingly  enlarged;  and  It  Is  therefore 
his  duty  to  deliver  the  thing  hired  In  a  proper 
condition  to  be  used  as  contemplated  by  the 
parties,  and  for  failure  to  do  so  he  is  justly 
liable  for  the  damage  directly  resulting  to  the 
bailee  or  his  servants  from  its  unsafe  condition. 
This  distinction  Is  fundamental,  and  of  uni- 
versal recognition.  The  relation  of  piaster  and 
servant  not  existing  between  the  plaintiff  and 
the  defendants  at  the  time  of  his  injury,  their 
request  to  have  the  jury  specifically  so  In- 
structed should  have  been  granted.  '  The  du- 
ties and  obligations  of  a  master  to  his  servant 
In  respect  of  tools  and  appliances  for  perform- 
ing the  labor  for  which  he  is  engaged  differ 
widely  from  those  of  a  gratuitous  lender  to  the 
borrower,  and  a  radically  different  rule  obtains 
In  the  one  case  than  In  the  other.  The  defend- 
ants' additional  requests,  making  actual  knowl- 
edge of  the  defect  the  test  of  their  liability, 


should  have  been  given,  not  only  because  the 
law  Is  so,  but  because,  under  the  Instructions 
which  were  given,  the  jury  might  well  have 
found  that  the  defendants  did  not  know  of  the 
defect  and  still  have  found  them  chargeable 
with  It  on  the  ground  that  they  ought  to  have 
known  it  In  view  of  the  errors  to  which  at- 
tention has  been  called,  It  is  deemed  unneces- 
sary to  go  further,  and  specifically  consider 
other  exceptions  relating  to  the  Instructions 
given  add  refused;  but  we  think  It  should  be 
added  that  owing  to  the  misapprehension  by 
the  court  of  the  obligations  of  the  defendants 
to  the  plaintiff,  and  of  the  legal  relation  be- 
tween them,  the  Instructions  generally  were 
not  such  as  the  case  required. 

The  defendants  can  take  nothing  by  their 
exceptions  to  the  denial  of  their  motions  for 
a  nonsuit,  and  to  direct  a  verdict  In  their,  favor. 
If,  at  the  time  the  plaintiff  rested,  he  had  not 
adduced  competent  evidence  to  sustain  a  ver- 
dict in  his  favor  (as  to  which  no  Intelligent 
opinion  can  be  expressed  without  additional 
facts),  It  la  now  immaterial,  because  the  de- 
fendants, Instead  of  resting  then-  case  upon 
their  exception  to  the  denial  of  their  mo- 
tion for  a  nonsuit,  went  on  with  the  trial,  and 
Introduced  their  evidence,  and  the  deficiency, 
if  any,  of  the  plaintiff's  evidence,  was  sup- 
plied by  one  side  or  the  other  before  the  case 
went  to  the  jury,  inasmuch  as  It  is  found  that 
at  some  stage  of  the  trial  there  was  testi- 
mony from  numerous  witnesses  to  and  against 
the  defendants'  knowledge  of  the  bracket's  de- 
fective and  unsound  condition,  so  that,  When  all 
the  proof  was  in  the  case,  there  was  no  ground 
of  exception  for  the  reason  of  Its  insufficiency 
to  sustain  a  verdict  for  the  plaintiff;  and,  this 
being  so,  it  is  wholly  indifferent  by  which 
party  the  proof  was  Introduced.  Fletcher  v. 
Thompson,  55  N.  H.  308,  309,  and  authorities 
cited;  Oakes  v.  Thornton,  28  N.  H.  44,  47, 
per  Woods,  J.  And  this  testimony  also  ren- 
dered the  renewal  of  the  motion  at  the  close 
of  the  evidence  unseasonable  (Brown  v.  Insur- 
ance Co.,  59  N.  H.  208,  307),  and  precluded  the 
granting  of  the  motion  to  direct  a  verdict  for 
the  defendants  (Shepardson  v.  Perkins,  58  N. 
H.  355).  The  result  is  that  the  defendants'  ex- 
ceptions on  this  branch  of  the  case  are  over- 
ruled, and  their  other  exceptions,  hereinbefore 
considered,  sustained.    Verdict  set  aside. 

CLARK,  J„  did  not  sit  The  others  concur- 
red. 


(86  Md.  Stt) 
CHAPPELL  v.  CHAPPEliL  (six  cases). 
(Court  of  Appeals  of  Maryland.    Jan.  4,  1898.) 

Divorce  Suit — Appbalablb  Orders  —  Jurisdic- 
tion—Ex  csniotfs— Stay— Removal 
or  Cacssb. 
"L  Orders  to  pay  alimony  and  counsel  feet  are 
orders  to  pay  money,  from  which  Code,  art  5, 
i  25,  authorizes  an  appeal. 

2.  The  jurisdiction  of  the  circuit  court  to 
make  orders  in  a  case  after  appeals  therein  have 
been  dismissed  by  the  court  of  appeals  is  not 
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ousted  by  the  pendency  In  the  latter  court  of  • 
motion  for  rearmament  of  said  appeals. 

S.  Appellant,  by  an  ex  parte  affidavit,  ap- 
pended to  a  written  exception,  cannot,  under 
chancery  practice,  avail  himself  of  the  state*, 
menta  in  the  exception  as  evidence. 

4.  Code,  art  5,  f  28,  providing;,  "In  case  a  par- 
ty intends,  on  appeal  from  the  final  decree  or 
order,  •  *  •  to  dispute  any  previous  order, 
and  desires  to  stay  the  operation  of  such  order, 
he  shall  state  his  intention  to  dispute  the  same, 
In  writing,  to  be  filed  with  the  clerk,  and  shall 
give  bond  *  *  *  to  indemnify  the  other  par- 
ty from  all  loss  and  injury  *  *  *  by  reason 
of  the  staying  of  the  operation  of  such  order," 
has  no  application  to  an  order  for  payment  of 
counsel  fees  and  temporary  alimony  in  a  divorce 
suit,  of  which  equity  had  no  jurisdiction  when 
the  act  containing  such  provision  was  passed. 

5.  A  divorce  suit,  notwithstanding  auxiliary 
proceedings  for  alimony  and  counsel  fees,  can- 
not be  removed  to  a  federal  court;  Act  Oong. 
March  3,  1887,  allowing  removal  only  when  the 
matter  in  dispute  exceeds  the  sum  or  value  of 
$2,000. 

6.  The  filing  of  a  cross  bill  does  not  make 
plaintiff  a  defendant,  for  purposes  of  removal, 
which  Act  Cong.  March  3,  1887,  allows  only 
on  application  of  a  defendant 

Appeal  from  circuit  court,  Baltimore  coun- 
ty. 

Bill  by  Thomas  C.  Chappell  against  Mary 
Ball  Chappell  for  divorce.  From  adverse 
orders,  plaintiff  appeals.    Affirmed. 

Argued  before  McSHERRY,  C,  J.,  and 
BRISCOE,  PAGE,  and  BOYD,  JJ. 

Thoe.  O.  Chappell,  in  pro.  per.  David  Stew- 
art, Redmond  O.  Stewart,  and  Frederick  L 
Duncan,  for  appellee. 

McSHERRY,  O.  J.  This  record  brings  up 
six  appeals.  The  previous  appeals  between 
the  same  parties  were  disposed  of  during 
the  October  term  of  1805,  but  no  final  de- 
cree has  yet  been  reached  in  the  cause.  The 
record  now  before  us  contains  a  mass  of  ut- 
terly useless  matter,  repeated  over  and  over 
again.  The  whole  proceeding  on  the  part 
of  the  appellant  is  so  unusual,  inartificial, 
tangled,  and  confused  as  to  lead  to  the  ir- 
resistible inference  that  his  object  is  purely 
vexation  and  delay,— an  effort  to  prevent,  or 
to  postpone  as  long  as  possible,  a  decision 
on  the  merits,  by  the  interposition  of  frivol- 
ous objections  in  every  form  that  be  can  de- 
vise. He  is  conducting  his  own  case,  and 
he  has  excepted,  demurred,  and  filed  numer- 
ous motions  covering  the  same  ground;  and 
he  has  done  all  this,  apparently,  with  a  view 
to  protract  a  litigation  between  him  and  his 
wife  that  reflects  the  utmost  discredit  upon 
himself.  If  his  dilatory,  idle,  and  unparal- 
leled proceedings  were  to  receive  the  sanc- 
tion of  any  court,  that  court  would  be  ex- 
posed to  the  severest  criticism,  for  those 
proceedings  are  a  reproach  to  the  adminis- 
tration of  justice.  His  numerous  exceptions, 
demurrers,  and  motions  simply  trifle  with 
the  patience  and  the  toleration  of  the  court 
They  are  without  precedent  In  equity  plead- 
ing, and  have  no  tendency  whatever  to  aid  In 
the  ultimate  determination  of  the  issue  real- 
ly Involved.   A  mixture  of  incoherent  argu- 


ments, irrelevant  statements,  citations  of  au- 
thorities, and  quotations  from  statutes,  both 
federal  and  state,  they  certainly  present  the 
most  remarkable  productions  ever  brought  to 
the  notice  of  this  court;  and  most  probably 
no  other  tribunal  has  ever  been  called  on  to 
unravel  or  interpret  their  like  before.  As  an 
end  must  be  put  to  this  utterly  unjustifiable 
trifling  with  the  machinery  of  Justice,  we  pro- 
ceed to  dispose  of  these  six  appeals  without 
further  comment  on  the  character  of  the 
procedure. 

A  brief  statement  of  pertinent  facts  now 
will  avoid  the  necessity  of  repetition  later  on: 
On  March  13,  1890,  the  appellant  filed  a  bill 
of  complaint  in  the  circuit  court  for  Balti- 
more county  against  his  wife,  the  appellee, 
wherein  he  prayed  for  a  decree  divorcing  the 
parties  a  vinculo  matrimonii,  and  also  for  a 
decree  of  nullity  of  the  marriage.  The  char- 
ges of  the  bill  need  not  be  repeated.  On  the 
former  appeals  we  took  occasion  to  charac- 
terize them  as  "vindictive  and  vituperative  to 
a  remarkable  degree."  The  bill  prayed  for 
an  order  of  publication  against  the  defendant, 
who  was  alleged  to  be  a  nonresident  of  the 
state  of  Maryland.  On  April  3d  the  appellee 
appeared  voluntarily  to  the  proceeding,  and 
filed  a  petition  asking  that  an  order  be  passed 
requiring  the  appellant,  her  husband,  to  pay 
her  alimony  pending  the  suit,  and  also  a  rea- 
sonable counsel  fee.  Upon  this  petition  there 
was  an  order  nisi  passed,  directing  the  appel- 
lant to  pay  to  the  appellee  the  sum  of  $100 
per  month,  in  advance,  as  alimony,  during  the 
continuance  of  the  contest,  $500  for  the  ex- 
penses of  the  suit,  and  $1,000  for  counsel  fees! 
The  petition  was  answered  on  April  16th. 
Pending  action  on  this  petition  and  the  an- 
swer thereto,  Mrs.  Chappell  obtained  on  May 
8,  1896,  leave  to  file  a  cross  bill;  and  on  that 
day  she  filed  her  answer  to  the  bill  of 'com- 
plaint, and  in  the  answer  she  Incorporated 
the  cross  bill,  wherein  she  prayed  for  a  di- 
vorce a  mensa  et  thoro.  On  the  25th  of  April 
Mr.  Chappell  filed  a  motion  asking  leave  to 
dismiss  his  bill  of  complaint,  and  this  mo- 
tion was  set  for  hearing  on  May  11th.  The 
motion  was  resisted  on  various  grounds,  and 
on  June  15th  leave  was  granted  the  plain- 
tiff to  dismiss  his  bill  upon  paying  the  costs, 
and  the  further  sum  of  $250  for  counsel  fees. 
On  July  26th  the  order  nisi  of  April  3d, 
awarding  $1,000  counsel  fees,  $500  suit  mon- 
ey, and  $100  per  month  alimony,  was  made 
final,  unless  Mr.  Chappell  should,  on. or  be- 
fore August  10th,  dismiss  his  bill  for  divorce, 
and  pay  the  taxed  costs  and  the  $250  for 
counsel  fees,  as  provided  In  the  order  of 
June  15tb.  The  taxed  costs  were  paid,  but 
the  counsel  fees  were  not,  and  the  bill  was 
not  dismissed.  From  these  various  orders  ap- 
peals were  taken  to'  this  court,  and,  after  ar- 
gument were  dismissed  on  January  8,  1896. 
Thereupon  writs  of  error  were  sued  out,  and 
under  them  the  record  was  transmitted  to  the 
supreme  court  Upon  motion  there  made, 
these  were,  on  February  16,  1897,  also  dls- 
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missed.  On  January  16,  1896,  10  days  after 
the  appeals  just  referred  to  had  been  dis- 
missed by  this  court,  an  order  was  passed 
by  the  circuit  court  for  Baltimore  county 
making  the  orders  of  April  8  and  July  26, 
1895,  liens  on  Mr.  Ohappell's  property,  and 
further  directing  him  to  satisfy  the  arrear- 
ages of  alimony,  amounting  to  $1,000,  the 
$500  suit  money,  and  the  $1,000  for  counsel 
fees,  within  10  days  after  service  of  a  copy 
of  the  order  upon  him  or  his  solicitor.  On 
July  23d  Mr.  Chappell  filed  what  he  styles 
exceptions  to  this  order,  and  an  appeal  to  this 
court  from  the  order  Itself.  On  the  day  fol- 
lowing he  filed  other  exceptions  to  the  same 
order.  These  exceptions  are,  to  say  the  least, 
most  remarkable.  They  Insist  that  the  cir- 
cuit court  had  no  Jurisdiction  to  pass  the  or- 
der of  January  16th,  because— First,  though 
this  court  had  dismissed  his  former  appeals, 
he  had  made  a  motion  for  a  reargument,  the 
pendency  of  which  motion  rendered  any  ac- 
tion by  the  court  below  "ultra  vires,"  as  he 
styles  it,  and  deprived  the  lower  court  of  au- 
thority to  take  any  action  until  the  motion 
for  a- reargument  had  been  disposed  of;  and 
because,  secondly,  at  the  time  he  (Chappell) 
filed  the  bill  against  his  wife  for  a  divorce 
there  was  pendlDg  between  the  same  parties 
a  suit  for  nullity  of  the  marriage,  In  the 
United  States  circuit  court  for  the  district  of 
Massachusetts;  and  because,  thirdly,  both 
he  and  his  wife  were  nonresidents  of  Mary- 
land, and  not  within  the  Jurisdiction  of  the 
court  On  the  same  day  he  entered  another 
appeal  from  the  order  of  January  16th.  There 
is  not  a  particle  of  evidence  to  support  or  sus- 
tain the  averments  of  fact  upon  which  re- 
liance is  placed  In  these  exceptions;  but  the 
order  of  January  16th,  though  not  a  final  de- 
cree determining  the  ultimate  issue  to  be  de- 
cided", Js  an  order  directing  money  to  be  paid, 
and  Is  therefore  within  the  terms  of  section 
25  of  article  5  of  the  Code.  There  can  be  no 
doubt  whatever  that  a  court  of  equity  has 
power  to  allow  alimony  to  a  wife  pending  a 
suit  for  divorce;  nor  can  its  authority  to 
require  the  husband  to  pay  her  counsel  fees 
and  the  costs  of  the  proceeding  be  disputed. 
These  are  not  now  open  questions  in  Mary- 
land. The  amount  allowed  is  regulated  by 
the  circumstances  of  each  case,  and  is  usual- 
ly said  to  vest  In  the  chancellor's  sound  dis- 
cretion. But  it  by  no  means  follows  that  this 
discretion  Is  never  open  to  review.  So  far 
from  this  being  so,  it  has  been  held  on  ap- 
peal from  the  final  decree  that  the  amount 
allowed  for  alimony  may  be  curtailed.  Rlck- 
etts  v.  Ricketts,  4  Gill,  106.  And  where  an 
allowance  was  refused  upon  an  application 
made  to  the  lower  court  after  final  decree, 
and  after  the  record  had  been  transmitted  to 
this  court  on  an  appeal  from  the  final  de- 
cree, it  was  held  that  an  appeal  would  lie 
from  such  refusal.  Rohrback  v.  Rohrback, 
75  Md.  317,  23  AtL  610.  It  is  not  perceived 
how,  if  an  appeal  will  lie  from  an  order  re- 
fusing to  allow  alimony,  none  can  be  en- 


tertained from  an  Improvident  order  mak- 
ing such  an  allowance.  In  the  case  of  Hay- 
ward  v.  Hayward,  26  Atl.  357,  the  appeals 
.were  dismissed  because  there  had  been  no 
final  action  on  nisi  orders  requiring  the  bus- 
band  to  show  cause  why  counsel  fees  and 
alimony  pending  the  suit  should  not  be 
allowed.  The  appeals  were  really  taken 
from  nisi  orders.  In  disposing  of  the  cases 
it  was  said:  "Until  the  circuit  court  finally 
acts  upon  the  application  for  counsel  fees  and 
alimony,  there  is  nothing  from  which  an  appeal 
can  he  taken."  Because  there  was  no  final 
action,  the  appeals  were  dismissed,  but  they 
were  not  dismissed  because  no  appeal  could 
have  been  entertained  had  the  nisi  orders 
been  made  absolute.  Certainly  an  order  to- 
pay  alimony  and  an  order  to  pay  counsel  fees 
are  orders  to  pay  money,  and  from  an  order 
to  pay  money  (other  than  an  order  to  pay 
money  to  a  receiver)  section  25  of  article  5  of 
the  Code,  in  express  terms,  allows  an  appeal. 
It  cannot  be  successfully  contended  that  an 
order  for  the  payment  of  alimony  or  for  the 
payment  of  counsel  fees  in  divorce  proceed- 
ings forms  an  exception  to  the  broad  lan- 
guage of  the  statute.  The  explicit  terms  ot 
the  statute  negative  such  a  contention.  There 
is  an  exception  named  in  the  section,  and 
but  one  exception,  and  that  is  an  order  for 
the  payment  of  money  to  a  receiver.  From 
such  an  order  no  appeal  will  lie.  This  one 
exception  of  necessity  excludes  the  introduc- 
tion of  any  other  by  mere  Interpretation.  No 
better  reason  can  be  suggested  for  excluding 
from  the  terms  of  the  Code  an  order  requir- 
ing alimony  and  counsel  fees  to  be  paid 
than  for  the  exclusion  of  any  other  or  differ- 
ent order  for  the  payment  of  money,  nor  can 
any  valid  reason  be  named  why  such  orders 
should  be  irreviewable  that  would  not  with 
equal  force  apply  to  many  others.'  While  the 
wife,  generally  speaking,  undoubtedly  has  the 
right  to  be  maintained,  and  to  be  furnished 
with  the  aid  of  counsel,  by  the  husband,  and 
from  his  purse,  during  the  litigation,  still  the 
amount  of  the  allowance  ought  not  to  be 
solely  committed  to  the  discretion  of  the  in- 
ferior court.  An  error  against  the  husband 
In  such  an  order  might  work  as  serious  an 
injury  to  him  as  could  possibly  result  to  the 
wife  from  the  brief  delay  Incident  to  a  re- 
view of  the  order  on  appeal.  Prior  to  the 
.passage  of  various  statutes  restricting  the 
right  of  appeal  in  chancery  proceedings,  an 
appeal  could  be  taken  from  any  interlocutory 
decree  or  order.  Gover  v.  Hall,  3  Har.  &  J. 
43.  By  the  act  of  1830,  a  185,  appeals  were 
disallowed  from  all  decrees  other  than  those 
which  were  final,  or  in  the  nature  of  final 
decrees;  but  the  act  of  1841,  c.  11  (which  is 
incorporated  in  section  25  of  article  5  of  the 
Code),  modified  the  act  of  1830,  and  gave  an 
Immediate  appeal  from  an  order  directing  the 
payment  of  money,  unless  such  payment  was 
required  to  be  made  to  a  receiver.  This  pro- 
vision has  been  the  law  of  Maryland  since 
1841,  and,  while  no  appeal  involving  alimony 
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and  counsel  fees  In  divorce  proceedings  has 
arisen  under  It,  there  can  be  no  good  reason 
assigned  for  excluding  from  the  right  of 
appeal  specifically  given  from  orders  for  the 
payment  of  money  such  orders  as  direct  the 
payment  of  allmcny  and  counsel  fees  In  a 
cause  like  this.  The  grounds  upon  which  the 
propriety  of  the  order  of  January  16,  1896, 
Is  assailed,  are  untenable.  The  pendency  of 
the  motion  for  a  reargument  of  the  previous 
appeals  did  not  oust  the  jurisdiction  of  the 
circuit  court  for  Baltimore  county.  Rohr- 
back  v.  Rohrback,  supra.  There  is  not  a 
particle  of  evidence  adduced  to  show  that 
the  parties  in  the  cause  were  nonresidents- 
much  less,  that  they  were  not  citizens— of 
the  state  when  the  order  was  passed.  In 
the  bill  of  complaint  filed  by  Mr.  Chappell, 
he  asserts  that  he  Is  a  resident  of  Baltimore 
county,  and  to  this  bill  he  made  affirmation. 
While  an  original  proceeding  to  recover  ali- 
mony will  not  be  entertained  by  the  courts 
of  this  state  li  both  parties  are  nonresidents 
(Keerl  v.  Keerl,  34  Md.  21),  this  proceeding 
Is  not  such  a  case.  The  appellant,  by  an  ex 
parte  affidavit  appended  to  a  written  exception 
taken  to  the  order  of  January  16th,  cannot, 
under  our  chancery  practice,  avail  himself  of 
the  statements  In  the  exception  as  evidence. 
Even  if  this  were  a  case  where  the  doctrine 
of  Keerl  v.  Keerl  would  be  applicable,  evi- 
dence should  have  been  produced  In  the  reg- 
ular way  to  support  the  averments  of  non- 
residence.  This  has  not  been  done,  and  can- 
not now  be  permitted.  The  Jurisdiction  of 
the  lower  court  was  Invoked  by  Chappell  in 
the  first  Instance,  and  he  has  adduced  no  evi- 
dence tending  to  prove  the  existence  of  a 
state  of  facts  which  would  deprive  the  cir- 
cuit court  of  the  right  to  proceed  to  a  final 
decree  In  the  cause.  The  same  remark  ap- 
plies to  each  and  all  of  the  other  averments 
of  his  exceptions  filed  January  23d  and  24th. 
There  is  not  a  shred  of  evidence  to  sustain 
them,  and  there  is  consequently  nothing  in 
the  record  to  Indicate  either  that  the  circuit 
court  had  no  Jurisdiction  to  pass  the  order 
of  January  16th,  or  that  in  passing  it  there 
was  any  error,  either  of  fact  or  of  law.  So 
tar,  then,  as  the  appeals  relate  to  this  order,— 
the  first  and  the  second  appeals,— the  order  Is 
affirmed,  and  cannot  again  be  questioned. 
The  former  appeals  from  the  prior  orders 
were  dismissed  because  those  orders  were 
then  conditional.  They  were  in  the  alterna- 
tive, and  not  final. 

After  the  order  of  January  the  16th  had 
been  appealed  from,  an  attachment  for  con- 
tempt was  issued  against  Mr.  Chappell,  but 
was  returned  non  est  Then  an  execution 
was  Issued  to  enforce  the  payment  of  the 
alimony,  suit  money,  and  counsel  fees;  and 
a  levy  thereunder  was  made  on  the  appel- 
lant's property,  which  was  advertised  for 
sale  by  the  sheriff.  On  February  27,  1897, 
another  petition  was  filed  by  the  appellee, 
praying  for  an  allowance  of  additional  coun- 
sel fees  for  services  rendered  by  her  counsel 


in  the  court  of  appeals  and  In  the  supreme 
court,  and  a  nisi  order  dated  the  same  day 
was  signed.  On  the  9th  of  March  the  ap- 
pellant filed  objections  to  this  order,  and  in 
those  objections  he  goes  over  the  same 
ground  which  he  had  relied  on  in  his  excep- 
tions of  January  24th  to  the  order  of  Jan- 
uary 16th;  and  In  addition  he  relied  on  the 
rather  novel  defense  that  he  ought  not  to  be 
required  to  pay  the  counsel  fees  earned  by 
his  wife's  solicitors  In  defending  her  against 
the  serious  charges  that  he  himself  prefer- 
red, because  he  had  Improvldently  filed  the 
original  bill  of  March  13,  1895,  against  her. 
These  objections  contain  various  quotations 
from  legal  text-books,  and  references  to  ad- 
judged cases.  On  the  same  day  Chappell 
filed  a  demurrer  to  the  petition  of  February 
27th,  and  relied  on  some  of  the  grounds  set 
forth  in  the  objections  filed  on  the  same 
day;  and  he  further  Insisted  that  the  pro- 
ceeding was  not  a  suit  for  divorce,  but  for 
nullity,  though  he  himself  had  filed  the  bill 
that  prayed  in  express  terms  for  the  passage 
of  a  decree  divorcing  the  parties  a  vinculo 
matrimonii.  On  April  8th  he  filed  a  motion 
to  quash  ■  the  orders  of  January  16, 1896,  and 
of  February  27,  1897,  and  reiterated  his  rea- 
sons set  forth  in  the  objections  filed  March 
9th.  On  the  same  day  he  filed  a  motion  to 
quash  the  attachment  for  contempt,  and  the 
execution  previously  issued.  On  the  10th  of 
April  he  filed  a  statement  that  he  intended 
to  dispute  on  appeal  various  orders,  includ- 
ing those  of  January  16,  1896,  and  February 
27,  1897;  and,  accompanying  the  statement, 
he  filed  an  appeal  bond,  under  section  28  of 
article  S  of  the  Code,  claiming  that  the  fil- 
ing of  the  bond  suspended  the  operation  of 
all  the  antecedent  orders  requiring  him  to 
pay  counsel  fees,  suit  money,  and  alimony. 
On  the  12th  of  April  the  court  decided  that 
section  28  of  article  6  of  the  Code  did  not 
operate  to  stay  the  order  of  January  16, 
1896,  or  any  of  the  other  orders  passed  to 
enforce  it  On  April  15th  he  filed  an  excep- 
tion to  this  decision,  and  on  the  same  day 
a  motion  to  vacate  it.  On  the  same  day  he 
filed  another  long  paper,  called  exceptions  to 
all  previous  orders,  including  the  one  em- 
bodying the  decision  of  April  12th.  On  April 
24th  he  filed  an  equally  long  and  rambling 
paper,  called  exceptions  to  the  order  of  April 
12th;  and  on  the  24th  he  prayed  an  appeal 
from  that  order.  On  the  same  day  he  en- 
tered an  appeal  from  an  order  of  April  14th, 
though  that  order  was  only  a  nisi  order;  and 
was  not  made  final  until  the  26th  of  the 
same  month.  As  well  as  we  can  determine 
from  this  mass  of  Incongruous  matter,  the 
question  that  is  intended  to  be  raised  by 'the 
appeal  from  the  order  of  April  12th  Is  this: 
Does  the  filing  of  an  appeal  bond,  under  sec- 
tion 28  of  article  5  of  the  Code,  operate  to 
suspend  the  execution  or  enforcement  of  an 
order  requiring  the  payment  of  counsel  fees, 
suit  money,  and  alimony  in  a  divorce  case, 
until  the  passage  of  a  final  decree  upon  the 
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merits,  and  a  review  of  that  decree  by  this 
court  on  appeal?  The  section  on  which  re- 
liance is  placed  reads  as  follows:  "In  case 
a  party  intends,  on  an  appeal  from  the  final 
decree  or  order  in  the  case,  to  dispute  any 
previous  order,  and  desires  to  stay  the  op- 
eration of  such  order,  he  shall  state  his  In- 
tention to  dispute  the  same,  In  writing,  to  be 
filed  with  the  clerk,  and  shall  give  bond  In 
snch  penalty  as  the  court  may  prescribe, 
with  surety  to  be  approved  by  the  court  or 
the  clerk,  to  indemnify  the  other  party  from 
all  loss  and  Injury  which  such  party  may 
sustain  by  reason  of  the  staying  of  the  op- 
eration of  such  order."  This  provision  of 
the  Code  is  taken  from  the  act  of  1830,  c. 
185,  |  1,  and  obviously  had  no  relation  at 
the  time  of  its  adoption  to  proceedings  for 
divorce  in  chancery,  because  it  was  not  un- 
til the  act  of  1841,  c.  262,  was  passed  that 
courts  of  equity  In  Maryland  acquired  or 
possessed  any  Jurisdiction  to  grant  a  di- 
vorce at  all.  Brown  v.  Brown,  6  Gill,  249. 
Originally  the  act  of  1830  bad,  and  could 
have  had,  no  application  to  divorce  proceed- 
ings; and  from  the  nature  of  those  proceed- 
ings, and  the  right  which  the  wife  has  to  be 
furnished  by  the  husband  with 'the  means 
of  conducting  her  case,  It  would  seem  to  be 
quite  clear  that,  if  the  scope  which  the  ap- 
pellant contends  the  twenty-eighth  section 
of  article  5  of  the  Code  has  were  given  to 
it,  the  very  means  which  the  law  contem- 
plates the  wife  shall  have  to  conduct  her 
case  would  practically  be  denied  her,  be- 
cause under  the  section  Just  transcribed  the 
giving  of  a  bond,  and  the  filing  of  a  notice 
that  on  appeal  from  the  final  decree  an  or- 
der for  the  payment  of  alimony  and  counsel 
fees  would  be  contested,,  would  tie  up  all  al- 
lowances to  the  wife  until  after  a  final  de- 
cree had  been  passed,  and  had  been  reviewed 
on  appeal.  This  procedure  would  effectively 
preclude  the  wife  from  prosecuting  or  de- 
fending her  cause,  because  it  would  abso- 
lutely deprive  her,  during  the  progress  of 
the  litigation,  of.  the  requisite  money  to  sup- 
port herself,  and  to  defray  the  costs  and  ex- 
penses of  the  controversy.  In  many  instan- 
ces it  might  leave  her  utterly  destitute  of 
ability  to  contest  or  to  refute  the  most  seri- 
ous charges  against  her.  Manifestly,  it  was 
never  the  intention  of  the  legislature  to 
sanction  such  results,  and  we  are  unwilling 
to  give  to  the  statute  a  broader  application 
than  it  had  when  adopted,  especially  when  by 
stretching  its  original  scope  grave  hardships 
and  seriously  Inequitable  consequences, 
amounting  in  some  instances  to  a  practical 
denial  of  Justice,  would  inevitably  follow. 
We  think  the  court  below  was  right  in  hold- 
ing that  the  notice  of  an  intention  to  dis- 
pute the  order,  and  the  bond  given  there- 
with, did  not  suspend  the  operation  of  the 
order  of  April  12th,  or  of  any  other  ante- 
cedent or  subsequent  order.  And  we  hold 
that  these  orders  were  not  suspended,  be- 
<<a.ase  they  are  not  such  orders  as  section  28 


of  article  5  of  the  Code  Includes.  We  shall 
therefore  affirm  the  order  complained  of  in 
the  third  appeal. 

On  April  14th  the  circuit  court  passed  an- 
other order,  directing  Mr.  Chappell  to  pay  the 
sum  of  $2,500  for  25  months' alimony,  $500  as 
suit  money,  and  $1,000  for  counsel  fees,  un- 
der the  orders  previously  signed,  less  such 
sum  as  might  be  credited  as  realized  by  the 
sale  on  April  12th  under  the  execution  al- 
ready alluded  to.  This  was  followed  by  a 
variety  of  motions,  exceptions,  and  demur- 
rers, consisting  chiefly  of  a  repetition  of 
those  previously  filed.  There  Is  no  evidence 
adduced  to  support  the  averments  of  these 
papers,  and  what  we  have  said  in  disposing 
of  the  first  and  second  appeals  applies  to 
this  one  also.  For  the  same  reasons  this 
order  will  be  affirmed.  We  are  at  a  loss  to 
see  the  necessity  for  such  continuous  repeti- 
tion of  practically  the  same  orders.  Much 
of  the  useless  matter  now  In  the  record  could 
have  been  kept  out,  had  there  not  been  this 
needless  multiplication  of  orders.  Those 
which  had  been  passed  ought  to  have  been 
enforced  without  reiterating  them;  and,  If 
new  ones  were  required  for  additional  ali- 
mony and  counsel  fees,  they  should  have 
been  passed  without  reference  to,  and  with- 
out incorporating,  the  prior  ones. 

On  May  11th  the  court  passed  an  order  di- 
recting the  $600  additional  counsel  fees  to 
be  paid,  and  at  the  same  time  overruling  all 
exceptions  and  demurrers  previously  filed; 
and  Mr.  Chappell  was  required  to  answer, 
plead,  or  demur  to  the  cross  bill  within  30 
days.  From  this  order  the  fifth  appeal  was 
taken.  Nothing  has  been  shown,  in  any  of 
the  numerous  papers  filed,  why  this  order 
was  erroneous,  and  it  will  be  affirmed. 

The  sixth  and  last  appeal  was  taken  from 
an  order  of  July  17,  1897,  refusing  to  trans- 
mit, on  the  application  of  the  appellant,  the 
record  to  the  United  States  circuit  court  for 
the  district  of  Maryland,  for  trial  there. 
There  was  no  error  in  passing  this  order. 
The  federal  courts  have  no  Jurisdiction  in  di- 
vorce cases.  Barber  v.  Barber,  21  How. 
582.  It  Is  not  deemed  necessary  to  review 
at  length  the  several  acts  of  congress  relat- 
ing to  the  removal  of  cases  from  the  state 
to  the  federal  courts.  Various  statutes,  be- 
ginning with  the  judiciary  act  of  September 
24,  1789,  have  been  adopted  on  this  subject 
The  acts  of  July  27,  1866,  March  2,  1867, 
March  3,  1875,  and  March  3,  1887,  as  re- 
enacted  August  13,  1888,  all  had  reference  to 
such  removals.  Some  of  the  earlier  of  these 
have  been  repealed.  We  are  concerned  alone 
with  the  last,  which  reversed  the  tendency 
of  the  prior  legislation,  and  greatly  nar- 
rowed and  restricted  the  right  of  removal. 
The  act  of  1867  for  the  first  time  gave  the 
plaintiff  a  right  to  remove,  but  now  the  right 
is  confined,  under  the  act  of  1887,  to  the  de- 
fendant The  first  section  of  this  last-named 
act  raised  the  jurisdictional  limit  prescribed 
for  the  United  States  circuit  courts  in  ordi- 
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nary  cases  to  an  amount  exceeding  the  sum 
or  value  of  12,000,  Instead  of  $500,  as  It  had 
formerly  been,  and  the  second  section  desig- 
nates the  Instances  In  which  a  canse  pending 
In  a  state  court  may  be  removed  to  the  fed- 
eral courts.  The  third  of  these  Instances 
provides  for  such  a  removal  when  In  any 
suit  mentioned  In  the  section  there  shall  be 
a  controversy  which  Is  wholly  between  citi- 
zens of  different  states,  and  which  can  be 
fully  determined  as  between  them;  then 
either  one  or  more  of  the  defendants  actu- 
ally Interested  in  that  controversy  may  re- 
move the  suit  And  It  Is  nnder  this  provi- 
sion that  the  removal  was  applied  for  in  this 
case.  By  the  express  terms  of  the  act  of 
congress  of  1887,  as  re-enacted  In  1888,  the 
removal  can  only  be  had  upon  the  applica- 
tion of  the  defendant;  and  so  the  supreme 
court  has  decided.  "Under  the  act  of  con- 
gress of  March  3,  1887  (24  Stat.  552,  c  373), 
It  Is  the  defendant  or  defendants  who  are 
nonresidents  of  the  state  In  which  the  ac- 
tion Is  pending  who  may  remove  the  same 
into  the  circuit  court  of  the  United  States 
for  the  proper  district."  Martin  v.  Snyder, 
148  U.  S.  663, 13  Sup.  Ct  706.  And  this  can 
only  be  done  when  the  matter  In  dispute  ex- 
ceeds the  sum  or  value  of  $2,000.  In  re 
Pennsylvania  Co.,  137  U.  S.  451,  ll  Snp.  Ct 
141.  No  suit  however  Important  It  may  be, 
can  be  removed,  under  this  statute,  unless  It 
Involves  a  right  or  claim  capable  of  pecun- 
iary estimation.  Kurtz  v.  Moffltt,  115  U.  S. 
487,  6  Sup.  Ct  148.  And  the  amount  in  dis- 
pute must  be  determined  from  the  declara- 
tion, petition,  or  bill  of  complaint.  Gordon 
v.  Longest  16  Pet.  97.  Now,  the  appellant 
does  not  come  within  the  statute,  in  any  par- 
ticular. He  is  not  the  defendant  in  the  suit 
or  proceeding.  He  is  the  plaintiff,  and  the 
bill  of  complaint  was  filed  by  him,  not  to 
recover  money  or  property,  or  other  thing 
of  value,  but  solely  to  procure  a  decree  di- 
vorcing him  from  his  wife.  The  auxiliary 
proceedings  respecting  alimony  and  counsel 
fees  and  costs,  and  growing  out  of  the  orig- 
inal suit  are  not  removable.  Bank  v.  Turn- 
bull,  16  Wall.  190;  Barrow  v.  Hunton,  99  U. 
S.  80.  Nor  will  such  auxiliary  proceedings 
convert  the  original  bill  Into  a  proceeding 
Involving  a  matter  In  dispute  exceeding  the 
sum  or  value  of  $2,000.  The  bill  of  com- 
plaint does  not  nor  could  It  pray  for  ali- 
mony, because  it  was  filed  by  the  husband 
against  the  wife.  Th,e  recovery  of  alimony 
was  no  part  of  the  relief  prayed  for.  In 
fact  no  recovery  of  money  or  value  was 
sought  at  all,  and  it  was  consequently  not  a 
proceeding  where  any  sum  of  money  what- 
ever was  Involved.  The  application  for  ali- 
mony and  counsel  fees  grew  out  of  the  orig- 
inal proceeding,  but  were  not  the  things 
sought  to  be  recovered  by  It  They  were 
purely  Incidental  and  auxiliary.  But  even 
had  the  bill  been  one  where  alimony  could 
have  been,  and  was,  prayed  for,  that  fact 
would  not  have  authorized  the  removal  of 


the  case.  Bowman  v.  Bowman,  30  Fed.  849. 
The  cross  bill  does  not  change  the  situation 
of  the  parties,  or  make  Mr.  Chappell,  who, 
as  plaintiff,  filed  the  original  bill,  an  actual 
defendant  A  cross  bill  Is  generally  consid- 
ered as  a  defense,  or  as  a  proceeding  to  pro- 
cure a  complete  determination  of  a  matter 
already  In  litigation  in  the  court  Hooper  v. 
Trust  Co.,  81  Md.  576,  32  Atl.  505;  Story,  Eq. 
PI.  §  399.  It  Is  not  a  new  suit  Cross  v.  De 
Valle,  1  Wall.  5;  Pierce  v.  Chace,  108  Mass. 
260.  As  this  is  a  case  that  cannot  under 
the  act  of  congress,  be  removed  to  the  United 
States  circuit  court,  the  mere  filing  of  a  mo- 
tion for  the  removal  did  not  operate  to  trans- 
fer the  record.  To  accomplish  a  transfer, 
the  suit  must  be  one  that  can  be  removed, 
and  the  petition  must  show  a  right  in  the 
petitioner  to  demand  a  removal.  Crehore  v. 
Railroad  Co.,  131  U.  S.  240,  9  Sup.  Ct  692. 
There  was  no  error  committed  In  passing 
the  order  appealed  from  In  the  sixth  case. 
All  the  orders  appealed  from  will  be,  and 
hereby  are,  affirmed,  with  costs  above  and 
below;  and  the  record  Is  remanded  to  the 
court  below,  that  the  cause  may  proceed  to 
a  final  decree  upon  its  merits.  Orders  af- 
firmed, with  costs  above  and  below,  and 
cause  remanded. 


O  Pen.  167) 

VOSHELIi  v.  CA VENDER. 

(Superior  Court  of  Delaware.    Newcastle. 
Dec.  16,  1897.) 

ElIODTIOH— QUA8HltrO  RBTDR1T— PETITION. 

1.  Return  to  execution  may  be  attacked  as 
false,  and  quashed  on  rule  to  show  cause. 
-  2.  Application  to  quash  return  to  execution 
being  subsequent  to  the  return  term  of  the 
writ,  the  petition  should  deny  notice  at  such 
term  of  the  alleged  falsity  of  the  return. 

Rule  on  petition  of  defendant,  Thomas  Cav- 
ender,  to  show  cause  why  the  sheriff's  re- 
turn to  execution  In  favor  of  the  use  plain- 
tiff, Mary  E.  "Vosbell,  should  not  be  quashed. 
Rule  discharged. 

The  petition  alleged:  "That  on  the  21st 
day  of  May,  the  plaintiffs  In  the  above-en- 
titled Judgment  caused  a  writ  of  fieri  facias 
to  be  Issued  out  of  the  superior  court  to  Wil- 
liam R.  Fllnn,  sheriff  of  said  county,  to  seize 
and  take  In  execution  the  personal  property, 
goods,  and  chattels  of  the  said  defendant, 
said  writ  being  No.  10  to  the  September 
term,  1897,  In  which  said  writ  the  sheriff 
made  the  following  return,  'Nulla  bona,'  and 
afterwards  levied  on  lands  and  tenements 
as  per  description  annexed,  May  24, 1897.  So 
answers  William  R  Fllnn,  sheriff,  which  re- 
turn your  petitioner  respectfully  represents 
was  false  and  fraudulent  he,  your  petition- 
er, owning  In  his  own  right,  at  that  time, 
goods  and  chattels  approximating  In  value 
the  sum  of  one  thousand  dollars.  Your  peti- 
tioner further  showeth  that  the  sheriff  afore- 
said made  no  attempt  to  execute  the  said 
writ  but  made  -the  return  aforesaid  at  the 
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Instance  and  request  of  the  said  plaintiffs, 
their  agents  or  attorneys,  without  making 
any  Inquiry  as  to  whether  said  defendant 
owned  at  that  time  personal  property  out  of 
which  the  debt  In  said  writ  could  be  partially 
or  fully  made.  Your  petitioner  therefore  re- 
spectfully sboweth  that  the  said  writ  was 
not  bona  fide,  but  was  a  fraud  upon  your  de- 
ponent. Therefore  your  petitioner  prays  a 
rule  may  be  laid  upon  the  plaintiffs  in  said 
writ,  and  upon  the  sheriff  aforesaid,  to  show 
cause,  If  any  they  have,  why  the  return 
aforesaid  should  not  be  quashed  and  stricken 
from  the  record." 

Harry  Emmons,  for  plaintiff.  Peter  L.  Coop- 
er, Jr.,  for  defendant 

SPRUANCE,  J.  This  Is  a  rule  to  show 
cause  why  the  sheriff's  return  to  fl.  fa.  No. 
10  to  the  September  term,  1897,  should  not 
be  quashed  and  stricken  from  the  record. 
The  return  Is  "Nulla  bona,"  and  afterwards 
levied  on  lands  and  tenements  as  per  de- 
scription annexed.  The  inquisition  was  held 
on  the  19th  of  October  following,  under  a 
rule  issued  after  the  return  of  the  fl.  fa. 
The  sworn  petition  of  the  defendants  sets 
forth  the  grounds  of  his  application,  and  we 
can  consider  no  others. 

The  first  question  discussed  In  the  argu- 
ment was  whether  this  court,  under  any  cir- 
cumstances, at  any  time  had  a  right,  upon 
a  rule  to  show  cause,  to  quash  a  sheriff's  re- 
turn to  an  execution.  It  was  contended  on 
the  part  of  the  plaintiff  that  this  could  not 
be  done.  Whatever  may  be  the  practice  In 
England  or  elsewhere,  it  is  perfectly  well 
settled  In  this  state  that  a  false  return  of  a 
sheriff  to  an  execution  may  be  quashed  by 
the  court  Under  our  practice,  there  .could  be 
no  doubt  that  at  the  September  term,  the  re- 
turn term  of  the  writ  it  would  have  been 
competent  for  the  defendant  to  have  moved 
to  quash  the  return,  upon  the  ground  that  it 
was  false  or  untrue,  and  that  he  had  goods 
and  chattels  which  were  liable  to  be  taken 
in  execution.  Under  the  statute,  his  land 
could  not  without  his  consent  be  taken  In 
execution  until  his  goods  were  exhausted. 
The  September  term  was  the  proper  time  to 
make  this  application,  and  the  delay  In  doing 
so  until  the  November  term  Is  not  Justified 
or  excused  by  anything  before  the  court 
The  rule  upon  this  subject  Is  found  in  Swlg- 
gett  v.  Kollock,  3  Houst  326,  an  action  of 
ejectment  tried  In  1866,  in  which  the  defend- 
ant claimed  title  under  a  sheriff's  deed. 

The  fl.  fa.  to  the  April  term,  1851,  was  re- 
turned "Nulla  bona,"  and  levied  on  lands  as 
per  Inquisition.  Under  a  venditioni  exponas 
to  the  April  term,  1852,  a  part  of  the  land 
was  sold  to  the  defendant  pursuant  to  which 
a  deed  was  executed  by  the  sheriff.  On  be- 
half of  the  plaintiff  it  was  contended  that 
the  levy  under  the  fi.  fa.  was  void,  because — 
First,  It  did  not  include  all  of  the  land  of 
the  defendant  In  the  writ;  and,  second,  that 


the  description  of  the  land  was  too  Indefinite. 
As  to  the  second  objection,  the  description 
was  held  to  be  sufficient  As  to  the  first  ob- 
jection, the'  court  said  that  it  came  too  late, 
and  that  "It  might  have  been  taken,  at  the 
return  term  of  the  levy,  to  wit  at  the  April 
term,  1851,  and  the  inquisition  and  condem- 
nation would  have  been  set'  aside  upon  its 
being  shown  to  the  court  that  all  the  lands 
had  not  been  levied  upon;  but  not  having 
taken  It  then,  it  cannot  be  taken  now,  be- 
cause it  Is  a  rule  of  this  court  that  no  ob- 
jection to'  the  inquisition  can  be  taken  after 
the  return  term  of  the  fl.  fa  and  inquisition, 
except  in  the  special  case  of  want  of  notice." 
The  petition  of  the  defendant  in  this  case 
does  not  deny  notice  or  knowledge  of  the  al- 
leged false  return  at  the  September  term, 
nor  is  there  anything  In  the  petition  from 
which  want  of  notice  or  knowledge  can  be 
Inferred.  Indeed,  the  petition  Is  perfectly 
consistent  with  the  hypothesis  that  the  de- 
fendant did  at  the  return  term  of  the  writ 
know  all  about  the  alleged  false  return,  and 
purposely  refrained  from  making  objection 
at  that  term,  so  as  to  involve  the  plaintiff  in 
further  expense  and  Irregularity.  It  is  true 
that  the  law  does  not  require  the  sheriff  to 
give  notice  to  the  defendant  of  a  return  of 
nulla  bona  and  levy  on  land;  yet  if  the  re- 
turn of  nulla  bona  be  false,  it  is  the  right  of 
the  defendant  to  have  It  set  aside;  but  he 
cannot  have  this  done  unless  he  has  knowl- 
edge of  the  false  return.  The  defendant  hav- 
ing failed  in  his  petition  to  deny  notice  or 
knowledge  at  the  September  term  of  the  al- 
leged false  return,  we  hold  that  his  present 
application  comes  too  late.   Rule  discharged. 


(1  Pen.  177) 
SMITH  v.  HOOPES  et  al. 
(Superior  Court  of  Delaware.     Newcastle. 
Jan.  3,  1898.) 

Landlord  axd  Tksant— Distress — Sale — Distri- 
bution of  Proceeds — Claims  for  Wages. 

1.  A  landlord  distraining  for  rent  is  justified 
In  seizing  a  sufficient  amount  to  satisfy,  not 
only  the  rent,  but  also  all  prior  liens. 

2.  Under  16  Laws,  c.  147,  8  1  (Code  1893,  p. 
817),  providing  that  debts  due  for  labor  are  a 
first  lien  on  all  property  of  the  employer,  and 
shall  be  the  first  to  be  satisfied  out  of  a  sale  of 
such  property,  whether  made  by  an  officer  or 
otherwise,  applies  on  the  sale  of  goods  dis- 
trained for  rent. 

Appeal  from  justice  court 

Action  by  J.  W.  Hoopes  ft  Sons  against 
Harry  R.  Smith,  garnishee.  Judgment 
against  the  garnishee,  and  he  appeals.  'Judg- 
ment for  garnishee. 

Hugh  C.  Browne,  for  appellant    John  P. 

Nields,  for  appellees. 

SPRUANCE,  J.  This  Is  a  case  stated.  The 
facts  are  substantially  these:  J.  W.  Hoopes 
&  Sons,  on  August  4,  1896,  recovered  before 
a  Justice  of  the  peace  a  judgment  against 
Joseph  E.  Stewart  for  $152.75,  besides  costs, 
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and  execution  was  Issued  thereon  on  Au- 
gust 15,  1886,  under  which  a  levy  was  made 
on  all  the  goods  of  said  Stewart.  On  Decem- 
ber 11,  1886,  Henry  R.  Smith,  as  bailiff  of 
John  Cook,  the  landlord  of  Stewart,  dis- 
trained the  said  goods  for  $120,  rent  In  ar- 
rear,  being  rent  for  less  than  one  year.  On 
December  22,  1886,  the  said  Smith,  being  a 
constable,  sold  said  goods  under  said  dis- 
tress for  $177.25.  Before  the  said  sale,  Van 
Arsdalen  and  Hlcken  made  affidavits  set- 
ting forth  that  they  were  clerks  employed 
by  said  Stewart,  and  that  $40,  being  one 
month's  wages,  was  due  Van  Arsdalen,  and 
that  $45,  being  one  month's  wages,  was  due 
to  Hlcken,  which  affidavits  were  placed  In 
the  hands  of  the  said  constable.  It  is  agreed 
that  these  amounts  were  due  to  said  em- 
ployes for  wages.  On  December  22,  1896, 
upon  the  sale  of  the  goods  of  Stewart  by 
Smith,  the  constable,  and  while  said  $177.25, 
the  proceeds  of  the  said  sale,  were  in  his 
hands,  an  attachment  was  issued  upon  said 
judgment  of  Hoopes  &  Sons,  and  the  said 
Smith  was  summoned  as  garnishee  of  Stew- 
art The  plaintiffs  refused  to  receive  the 
answer  of  the  garnishee,  and  a  plea  of  nulla 
bona  was  entered,  and  Judgment  was  ren- 
dered against  the  garnishee  for  the  sum  of 
$46.95,  being  the  balance  of  $177.25,  the  pro- 
ceeds of  said  sale  after  deducting  the  said 
sum  of  $120  rent,  and  the  sum  of  $10.30 
costs.  From  this  judgment  of  $46.95,  said 
Smith,  constable  and  garnishee,  as  aforesaid, 
appealed  to  this  court 

It  was  contended  on  behalf  of  the  plain- 
tiff that  the  distraint  in  this  case  was  ex- 
cessive, and  that  there  Is  a  difference  in  this 
respect  between  the  right  of  a  landlord  dis- 
training for  rent  and  the  right  of  an  officer 
levying  under  an  execution.  We  think  that 
there  is  no  such  difference.  An  officer  hav- 
ing an  execution  in  hand  is  not  Justified  in 
making  an  excessive  levy,  nor  is  a  landlord 
justified  In  making  an  excessive  distraint; 
but  what  is  an  excessive  levy  or  distraint  de- 
pends upon  circumstances,  and,  If  In  either 
case  there  are  prior  liens  to  be  paid,  the 
amount  which  may  be  properly  seized  is  in- 
creased. In  this  case  the  distraint  was  not 
only  not  excessive,  but  was  not  sufficient  for 
the  payment  of  the  rent  The  only  mate- 
rial question  before  us  is  whether  wages  of 
employes  are  entitled  to  priority  over  rent 
under  chapter  147,  vol.  16,  of  the  Laws  of 
the  State.  Section  1  of  this  act  provides  as 
follows:  "That  from  and  after  the  passage 
of  this  act  all  debts  or  claims  that  may  be- 
come due  or  growing  due  for  labor  or  serv- 
ices rendered  by  any  mechanic,  laborer, 
clerk  or  other  employs  or  any  person  or  per- 
sons, chartered  company  or  association  em- 
ploying laborers,  clerks  or  mechanics  in  any 
manner  whatsoever,  shall  be  a  first  lien  on 
all  the  real  and  personal  property  of  such 
employer  or  employers,  and  shall  be  the  first 
to  be  satisfied  out  of  the  proceeds  of  the  sale 
of  such  property,  whether  made  by  an  offi- 


cer or  an  assignee  of  such  employer  or  em- 
ployers or  otherwise."  Then  follow  provi- 
sions limiting  the  lien  to  one  month's  wages, 
and  the  amount  tD  $50.  The  language  of 
this  statute,  applied  in  its  broadest  sense, 
might  be  extremely  dangerous,  but  a  much 
more  limited  construction  is  sufficient  for  the 
purposes  of  this  case.  This  sale  was  made 
by  a  public  officer.  The  landlord  may  dis- 
train personally  or  by  bis  bailiff,  but  the 
sale  of  the  goods  distrained  must  be  made 
by  a  public  officer,  namely,  a  sheriff  or  a 
constable.  This  sale  comes  within  the  ex- 
press terms  of  the  act  We  have  no  doubt 
that  under  the  statute,  claims  for  wages 
have  priority  over  claims  for  rent.  That  be- 
ing the  case,  the  first  application  of  the  fund 
In  the  hands  of  the  constable  should  be  to 
the  payment  of  the  wages,  amounting  to 
$85.  Taking  that  from  the  $177.25,  the  pro- 
ceeds of  the  sale,  there  will  not  be  enough  to 
pay  the  $120  rent  and  there  will  be  noth- 
ing In  the  hands  of  the  constable  applicable 
to  any  execution  under  the  judgment  of 
Hoopes  &  Sons.  Judgment  is  therefore  ren- 
dered In  favor  of  Smith,  the  defendant  below 
(appellant). 


(1  Pen.  182) 
MTJLLIN  et  al.  v.  BLUMENTHAL  et  al. 
(Superior  Court  of  Delaware.     Newcastle. 
Jan.  3,  1898.) 
Pleading  —  Amendment  —  Removal  of  Cause. 
Counsel  for  defendant  stated  to  the  court 
that   he   had   a   petition   for   removal   to   the 
United  States  circuit  court,  but  that  plaintiffs' 
attorney  would  appear  presently  with  an  amend- 
ment to  the  narr.    Plaintiffs'  attorney  then  ap- 
peared, and  offered  an  amendment  reducing  his 
demand  to  $1,950.    Held  that,  no  papers  having 
been  filed  depriving  the  court  of  Jurisdiction,  it 
was  proper  to  allow  the  amendment. 

Action  on  the  case  by  Alice  Mullin  and 
Thomas  MuIUn  against  F.  Blumenthal  &  Co. 
for  damages.  On  application  for  leave  to 
amend.    Allowed. 

On  January  3d,  Mr.  Saulsbury  appeared  in 
court  on  behalf  of  the  defendant  with  a 
petition  upon  which  he  stated  he  proposed 
to  make  an  application  to  have  the  case  re- 
moved to  the  United  States  circuit  court  for 
the  district  of  Delaware,  but  stated  to  the 
court  that  on  coming  to  the  court  house,  he 
had  seen  Mr.  Biggs  at  the  tatter's  office, 
and  told  him  that  he  proposed  to  make  the 
application  for  removal,  and  was  informed 
by  Mr.  Biggs  that  he  would  prepare  an 
amendment  to  his  narr.  which  he  proposed 
to  ask  leave  of  the  court  to  file,  and  that 
Mr.  Biggs  was  preparing  said  amendment 
when  he  left  him. 

The  court  declined  to  entertain  the  appli- 
cation of  Mr.  Saulsbury  for  removal  until 
Mr.  Biggs'  arrival.  Mr.  Biggs  then  appeared 
In  court,  and  asked  leave  to  amend  his  narr., 
reducing  the  amount  of  damages  claimed 
from  $5,000  to  $1,950. 

Mr.  Saulsbury  objected  to  the  amendment 
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contending  that  he  should  first  be  permitted 
to  make  bis  application  for  removal;  -that, 
If  Mr.  Biggs  was  allowed  to  amend  bis  narr., 
it  would  be  depriving  the  defendant  of  the 
opportunity  of  making  his  application  for  re- 
moval, Inasmuch  aa  the  jurisdiction  of  the 
United  States  circuit  court  was  limited  to 
cases  involving  $2,000  and  upward. 

Mr.  Biggs  contended  that  If  the  plaintiffs 
were  willing  to  reduce  their  claim  from 
$5,000  to  $1,950,  and  let  the  case  remain  in 
the  superior  court,  they  had  a  perfect  right 
to  do  so;  that  be  only  learned  a  few  mo- 
ments before  that  an  application  was  to  be 
made  for  removal  from  the  superior  court, 
and  that  this  was  the  first  opportunity  he 
bad  bad  of  offering  the  amendment  to  bis 
narr.;  that  the  amendment  could  certainly 
be  no  hardship  upon  the  defendant,  and  that 
it  was  the  practice  of  the  court  having  as- 
sumed jurisdiction  to  retain  it;  that  the  ef- 
fect of  a  removal  would  be  a  further  contin- 
uance of  the  case;  and  that  the  plaintiffs 
were  entitled  to  general  leave  to  amend,  and 
therefore  he  asked  the  privilege  of  filing  the 
amendment  to  the  declaration. 

John  Biggs,  for  plaintiffs.  Willard  Sauls- 
Dury,  for  defendant 

LORE.  C.  J.  This  amendment  ought  to  be 
allowed.  This  suit  is  brought  in  this  court. 
The  plaintiffs  have  a  right  to  stay  in  this 
court  If  their  amendment  is  allowed  before 
the  application  for  removal  is  filed.  We 
mnst  assume  that  you  are  dealing  fairly.  We 
will  impugn  no  one's  motives.  We  think  we 
ought  to  allow  the  amendment  to  the  narr.  I 
should  be  very  much  disinclined  to  oust  the 
Jurisdiction  of  this  court  after  the  court  has 
once  properly  assumed  Jurisdiction.  We  de- 
cline to  make  the  order  for  removal  now.  Of 
course,  after  the  amendment  has  been  grant- 
ed, the  suit  is  not  within  the  .terms  of  the 
statute  authorizing  the  removal  of  cases  to 
the  circuit  court  of  the  United  States. 

SPRUANCE,  J.  I  think  that  that  amend- 
ment ought  to  be  allowed.  Mr.  Saulsbury 
comes  in  and  tells  the  court  that  be  wishes 
to  file  the  papers  for  removal,  at  the  same 
time  telling  the  court  that  Mr.  Biggs  is  in 
town,  that  he  saw  him  a  few  minutes  since, 
told  Mr.  Biggs  that  he  proposed  to  file  the 
application  for  removal,  and  that  Mr.  Biggs 
told  him  that  he  intended  immediately  to 
make  an  application  for  amendment  to  his 
narr.  reducing  the  amount  of  damages  claim- 
ed. Now,  It  happened  that  Mr.  Saulsbury 
got  here  to  the  court  first,  but  we  did  not 
allow  Mr.  Saulsbury  to  file  his  papers.  There 
is  no  application  for  removal  filed  in  this 
court.  On  the  contrary,  we  thought  It  was 
but  courteous  in  us  to  have  Mr.  Biggs  in 
court,  especially  as  Mr.  Saulsbury  had  In- 
formed us  that  Mr.  Biggs  had  advised  him 
that  the  latter  proposed  to  offer  his  amend- 
ment in  this  court    Now,  Mr  Biggs  comes 


Into  court,  and  makes  his  application,  and 
we  grant  it  as  we  have  a  perfect  right  to  do. 
There  has  nothing  happened  which  takes 
this  case  out  of  our  jurisdiction;  no  papers 
have  been  filed;  and  it  seems  to  me  we  are 
doing  for  Mr.BIggs  no  more  than  what  is  our 
plain  duty  to  do.  He  offers  his  amendment 
and •  we  grant  it;  and,  If  anybody  has  any- 
thing to  say  as  to  any  application  for  re- 
moval, we  will  now  hear  it 


(SI  K*.  no) 

YORK  v.  MURPHY  et  aL 

(Supreme  Judicial  Court  of  Maine.     Jan.  St 

1898.) 

Chattsl  Mortoaob  —  Validity—  Equitt  — Am- 

QUATB  REMEDY  AT  IjAW— AMENDMENT  OF  BlLJU 

1.  Upon  a  bill  in  equity  to  annul  a  chattel 
mortgage,  or  to  redeem  the  same  if  found  val- 
id, and  heard  on  demurrer,  it  appeared  that  the 
mortgage  bad  not  been  recorded,  aa  required  by 
law,  in  the  town  where  the  mortgagor  resided. 
Hdd,  that  the  mortgage  was  invalid  as  against 
the  plaintiff,  who  had  purchased  the  chattel  of 
the  mortgagor,  and  the  mortgagees  have  no  title 
thereunder. 

2.  The  mortgagees  had  previously  replevied 
the  same  chattel  from  a  bailee  of  the  plaintiff. 
Held,  that  the  plaintiff  has  a  perfect  defense  at 
law  to  the  replevin  salt  and  has  no  need  of  re- 
lief in  equity. 

3.  Held,  further,  if  the  plaintiff's  defense  to 
the  replevin  suit  shall  fail  from  facts  not  dis- 
closed in  her  bill,  inasmuch  as  foreclosure  pro- 
ceedings have  been  enjoined  and  security  has 
been  given  therefor,  she  may  hereafter  be  al- 
lowed to  amend  her  bill  as  a  bill  to  redeem  up- 
on payment  of  costs  of  this  suit,  and  tender  of 
mortgage  debt,  with  interest  and  costs  of  fore- 
closure. 

(Official) 

Exceptions  from  supreme  judicial  court 
Aroostook  county. 

Action  by  Cynthia  York  against  John  Mur- 
phy and  another.  Bill  dismissed  on  demur- 
rer, and  plaintiff  excepts.  Exceptions  over- 
ruled, and  bill  retained  for  amendment 

The  facts  in  this  case,  as  set  forth  in  the 
bill,  filed  August  7,  1896,  are  substantially 
as  follows:  The  plaintiff  bought  a  horse  on 
May  16,  1896,  of  one  Frank  J.  Stairs,  then  a 
resident  of  Washburn,  Aroostook  county;  hav- 
ing been  informed  and  believing  that  the 
horse  was  the  property  of  said  Stairs,  and 
free  from  incumbrance.  And  thereupon  she 
hired  the  horse  out  to  one  Fred  O.  York.  The 
defendants,  on  May  28th  following,  replevied 
him  from  her  lessee,  York,  under  a  writ  re- 
turnable to  the  September  term,  1896,  Aroos- 
took county,  and  which  suit  is  still  pending. 

The  defendants  claim  said  horse  under  a 
mortgage  to  them  from  said  Stairs  to  secure 
$47.25,  dated  January  14,  1896.  This  mort- 
gage was  recorded  in  Caribou,  the  town  In 
which  the  defendants  lived,  but  was  not  re- 
corded in  Washburn,  the  town  In  which  Bald 
Stairs,  the  mortgagor,  resided  at  the  time  the 
mortgage  was  given. 

The  plaintiff  further  alleged  that  on  June 
10,  1896,  following  the  replevin  suit  of  May 
28th,  the  defendants  published  a  notice  of 
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foreclosure  of  the  mortgage  In  a  newspaper 
printed  in  said  Caribou,  which  notice  was  re- 
corded in  said  Caribou,  where  the  mortgage 
was  recorded,  on  June  29,  1896,  and  that  the 
right  of  redemption  would  expire,  and  the 
foreclosure  become  absolute,  on  August  10, 
1896,  if  said  mortgage  was  properly  recorded. 

She  further  alleged  that,  if  she  should  pay 
to  the  defendants  the  amount  -of  the  mort- 
gage, she  would  be  without  remedy  to  re- 
cover it  back  if  it  should  be  Anally  determin- 
ed by  the  court  that  said  mortgage  was  not 
properly  recorded,  and  therefore  not  valid 
as.  against  her,  and  that,  if  valid,  the  right 
of  redemption  would  expire  before  any  court 
would  sit  In  which  the.question  could  be  tried 
and  determined;  also,  that  she  has  no  al- 
ternative but  to  pay  said  mortgage,  whether 
void  or  valid,  before  said  foreclosure  becomes 
absolute,  or  to  ask  this  court,  sitting  in  eq- 
uity, to  suspend  by  order  and  injunction  the 
foreclosure  aforesaid,  and  to  enjoin  the  pros- 
ecution of  said  replevin  suit  until  the  validity 
of  said  mortgage  can  be  tried  and  determined 
under  her  suit  in  equity. 

She  further  alleged  that  the  mortgage,  al- 
though not  recorded  in  the  town  where  the 
mortgagor  lived  at  the  time  it  was  given,  still 
Is  recorded  In  the  town  adjoining,  where  the 
mortgagees  live;  and  that  the  existence  of 
such  mortgage,  supported  by  such  a  record 
which  said  mortgagees  then  claimed  to  be  in 
the  town  of  said  mortgagor's  residence,  as 
further  supported  by  their  replevin  suit,  con- 
stituted a  serious  cloud  upon  her  title,  which 
should  be  removed  by  the  decree  of  this 
court. 

Nevertheless,  if  this  court,  upon  full  hearing 
In  equity,  should  hold  said  mortgage  to  be 
properly  recorded,  and  valid  as  against  her, 
she  offers  to  pay  the  amount  due  on  said 
mortgage;  and,  In  this  latter  alternative,  she 
brings  this  bill  to  redeem  said  mortgage.  A 
preliminary  injunction  was  issued  August  8, 
1896,  a  bond  having  been  duly  approved. 

D.  D.  Stewart  and  F.  M.  York,  for  plaintiff. 
W.  P.  Allen,  for  defendants. 

HASKELL,  J.  Bill  In  equity  to  annul  a 
chattel  mortgage,  and,  If  found  valid,  to  re- 
deem the  same.  The  bill  was  dismissed  on 
demurrer  below,  and  the  cause  comes  up  on 
exceptions. 

The  bill  charges  that  the  mortgage  was 
not  recorded  in  the  town  where  the  mortgagor 
resided,  and  the  demurrer  admits  the  fact 
Of  course,  as  to  this  plaintiff,  an  Innocent 
purchaser  of  the  property,  the  mortgage  is  In- 
valid, and  the  defendants,  the  mortgagees, 
have  no  title  to  the  property  thereunder;  and, 
In  their  replevin  suit  against  a  bailee  of  the 
plaintiff,  she  has  a  perfect  defense  at  law, 
and  has  no  need  of  relief  in  equity.  Act 
1895,  c.  39;  Bacbelder  v.  Bean,  76  Me.  517; 
Milliken  v.  Dockray,  80  Me.  82,  13  Atl.  127. 

But.  if  the  plaintiff's  defense  to  the  replevin 
suit  shall  fail,  from  facts  not  disclosed  in  her 
bill  Inasmuch  as  foreclosure  proceedings  have 
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been  enjoined,  and  security  has  been  given 
therefor,  she  may  hereafter  be  allowed  to 
amend  her  bill  as  a  bill  to  redeem  upon  pay- 
ment of  costs  of  this  suit,  tender  of  mort- 
gage debt,  with  interest,  and  costs  of  fore- 
closure. 

Exceptions   overruled.     Bill   retained   for 
amendment 


(91  He.  384) 
SNOW  v.  ULMER. 
(Supreme  Judicial  Court  of  Maine.    Jan.  31, 
1898.) 
Chatthi.  Mortgage— Dbsoriptiov— Date, 
A  mortgage  of  chattels,  described  as  in  a 
store,  covers  only  such  property  as  was  in  the 
store  at  the  date  of  the  mortgage,  although  the 
mortgage  may  be  actually  executed  at  a  later 
day.     The  date  given  becomes  a  part  of  the  de- 
scription of  the  property. 
(Official.) 

Report  from  supreme  judicial  court  Knox 
county. 

Action  by  Edward  S.  Snow  against  William 
N.  Ulmer.    Judgment  for  defendant 

0.  E.  &  A.  S.  Llttlefield,  for  plaintiff.  W. 
H.  Fogler  and  M.  A.  Bice,  for  defendant 

HASKELL,  J.  Trover  against  an  attaching 
officer  by  a  mortgagee,  and  the  only  question 
involved  Is  whether  the  goods  attached  were 
covered  by  the  mortgage. 

Now,  as  said  by  plaintiff,  a  mortgage  takes 
effect  from  the  time  of  its  delivery,  regardless 
of  its  date.  Egery  v.  Woodward,  .56  Me.  45; 
Jones  v.  Roberts,  65  Me.  273.  This  mortgage 
was  delivered  after  the  goods  had  been  de- 
posited in  the  debtor's  store,  and  before  the  at- 
tachment But  it  is  contended  that  the  de- 
scription of  the  property  mortgaged  did  not  in- 
clude the  goods  attached.  The  mortgage  was 
dated  November  18th,  and  executed,  delivered, 
and  recorded  November  19th,  after  the  goods 
had  reached  the  store  that  morning.  They 
were  not  in  the  store  November  18th,  at  the 
date  of  the  mortgage,  which  describes  the  prop- 
erty: "All  the  stock,  fixtures,  and  merchan- 
dise In  the  store  No.  273  Main  street  in  said 
Rockland." 

The  record  held  out  that  only  property  In  the 
store  at  the  date  of  the  mortgage  was  convey- 
ed. The  date  became  a  part  of  the  description 
of  the  property  mortgaged,  and  It  can  make 
no  difference  that  the  mortgage  was  not  ex- 
ecuted until  the  next  day,  or  the  next  week, 
or  the  next  month,  or  the  next  year,  when  It 
may  have  actually  been  delivered  and  record- 
ed. It  would  then  only  cover  property  de- 
scribed In  it  and  the  description  is  of  goods 
actually  In  the  store  at  its  date,  not  of  goods 
afterwards  put  there,  and  Its  date  was  be- 
fore the  goods  were  put  In.  The  doctrine  of 
this  opinion  logically  follows  from  our  own 
cases,  although  neither  one  of  them  exactly  fits 
the  contention  here  raised.  Sawyer  v.  Long,  86 
Me.  541,  30  Atl.  Ill;  Stlrk  v.  Hamilton,  83 
Me.  524,  22  Atl.  391;  Griffith  v.  Douglass. 
73  Me.  532;  Chapln  v.  Cram,  40  Me.  564. 
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The  case  of  Partridge  v.  White,  68  Me.  661, 
Is  substantially  Jn  point  It  was  there  held 
that  a  mortgage  of  goods  "now  in  my  store" 
covered  only  goods  then  there,— inferentially 
at  the  date  shown  upon  the  face  of  the  mort- 
gage and  the  record  thereof. 

Judgment  for  defendant 


(01  Me.  *8) 

STATE  t.  ALLEN  et  al. 

(Supreme  Judicial  Court  of  Maine.    Jan.  22, 

1898.) 

Plba  in  Abatbmbut— Vkrijioation. 

1.  The  rules  of  practice  in  our  courts  in  ref- 
erence to  the  necessity  of  verification  to  pleas  of 
abatement  are  only  an  affirmance  of  the  com- 
mon-law doctrine,  as  modified  by  4  &  5  Anne,  c. 
16,  i  11  (in  1706),  and  which  has  become  the 
common  law  of  this  state  by  adoption. 

2.  Such  verification  is  necessary  not  only  in 
civil  actions,  where  a  plea  in  abatement  is  filed, 
but  in  criminal  proceedings  also. 

8.  In  a  judgment  upon  a  demurrer  to  a  plea 
in  abatement  as  an  issue  of  law,  not  upon  an  is- 
sue of  fact  found  upon  such  a  plea,  the  en- 
try must  be  that  the  respondent  answer  over. 

(Official) 

Exceptions  from  superior  court,  Camber- 
land  county. 

Calvin  W.  Allen  and  another  were  Indicted 
for  crime.  From  a  judgment  adjudging  a 
plea  in  abatement  bad,  defendants  except 
Overruled. 

The  material  portions  of  the  plea  in  abate- 
ment are  as  follows:  "Because  they  say  that 
Emery  Rich,  of  the  town  of  Standish,  in  said 
county  of  Cumberland,  who  served  as  a  mem- 
ber of  the  grand  Jury  impaneled  at  this  term 
of  this  honorable  court,  and  was  present  at 
the  finding  of  said  indictment,  was  never  le- 
gally a  member  of  said  grand  Jury,  in  that 
no  due  and  legal  notice  was  given  of  the 
place  of  holding  the  meeting  required  to  be 
held  for  the  drawing  of  a  grand  Juror  for 
said  term  of  court  from  said  town  of  Stand- 
ish; and  this  the  said  respondents  are  ready 
to  verify." 

Geo.  Libby,  Co.  Atty.,  for  the  State.  Chas. 
P.  Mattocks,  for  defendants. 

FOSTER,  J.  A  plea  in  abatement  was 
filed  by  the  respondents  therein  setting  forth 
that  a  member  of  the  grand  Jury,  who  was 
present  and  served  at  the  term  of  court  at 
which  the  indictment  was  found,  was  never 
legally  a  member  of  the  grand  Jury,  in  that 
no  due  and  legal  notice  was  given  of  the 
place  of  holding  the  meeting  required  to  be 
held  for  the  drawing  of  a  grand  juror  for  that 
term  of  court  from  the  town  of  Standish. 

To  this  plea  a  demurrer  was  filed  by  the 
county  attorney  for  Cumberland  county,  and 
joined  by  the  respondents.  The  court  over- 
ruled the  demurrer,  and  adjudged  the  plea 
bad,  to  which  rulings  exceptions  were  duly 
filed. 

The  only  question  for  consideration  Is  In 
reference  to  the  sufficiency  of  the  plea. 


A  role  of  court  In  reference  to  practice  In 
the  superior  court  of  Cumberland  county,  like 
that  in  the  supreme  court,  provides  that  pleas 
In  abatement  "If  consisting  of  matter  of  fact 
not  apparent  on  the  face  of  the  record,  shall 
be  verified  by  affidavit" 

This  plea  sets  forth  facts  which  are  "not 
apparent  on  the  face  of  the  record,"  and 
should  therefore  be  verified  by  affidavit  that 
the  plea  is  true  in  substance  and  in  fact 
Such  plea  is  bad  if  It  has  no  verification,  or 
a  defective  one.  Fogg  v.  Fogg,  31  Me.  302; 
Bellamy  y.  Oliver,  65  Me.  108. 

It  is  unnecessary  to  consider  the  other  ob- 
jections raised  as  to  the  sufficiency  of  the 
plea,  if  this  one  is  fatal    We  think  it  is. 

But  the  defense  claims  that  the  rule  to 
which  we  have  referred  applies  only  in  civil 
actions,  and  not  In  criminal  proceedings. 
But  reason  and  authority  are  against  this 
position. 

The  rules  of  practice  in  our  courts  in  ref- 
erence to  the  necessity  of  verification  to  pleas 
of  abatement  are  but  an  affirmance  of  the 
common-law  doctrine,  as  modified  by  4  &  5 
Anne,  c.  16,  f  11  (in  1705),  and  which  has  be- 
come the  common  law  of  this  state  and 
Massachusetts  by  adoption.  Monroe  v.  Luke. 
1  Mete.  (Mass.)  459,  463. 

At  common  law  in  England,  where  the  de- 
fendant pleaded  a  foreign  plea,  he  was 
obliged  to  make  oath  of  the  truth  of  the  mat- 
ter therein  alleged,  but  not  so  in  case  of  a 
plea  to  the  jurisdiction  or  plea  In  abatement 
But  by  4  &  5  Anne,  c.  16,  8  11,  it  was  en- 
acted that  "no  dilatory  plea  shall  be  received 
in  any  court  of  record,  unless  the  party  of- 
fering such  plea  do  by  affidavit  prove  the 
truth  thereof,  or  show  some  probable  matter 
to  the  court,  to  induce  them  to  believe  that 
the  fact  of  such  dilatory  plea  is  true."  And 
this  statute  was  held  by  the  English  court  of 
king's  bench  to  apply  not  only  to  civil,  but 
to  criminal,  cases  as  well.  Rex  v.  Grainger, 
3  Burrows,  1617.  In  that  case  the  plea  was 
set  aside  for  want  of  an  affidavit  to  verify 
it  Com.  v.  Sayres,  9  Leigh,  722;  Archbold, 
PL  &  Ev.  "Abatement";  1  Bish.  Cr.  Prac. 
480,  and  notes;  1  Chit  PI.  462;  Steph.  PL  87; 
1  Whart.  Cr.  Law,  Special  Pleas,  "Abate- 
ment" It  was  necessary  that  such  affida- 
vit or  verification  should,  state  that  the  plea 
was  true  in  "substance  and  fact"  not  merely 
that  the  plea  Is  a  true  plea  (2  Strange,  705); 
and  if  there  was  no  affidavit  or  it  was  de- 
fective in  any  particular,  the  plaintiff  might 
treat  the  plea  as  a  nullity,  or  move  the  court 
to  set  it  aside  (Rex  v.  Grainger,  supra;  Rich- 
mond v.  Tallmadge,  16  Johns.  307;  1  TMd, 
Prac.  588). 

And  such  is  the  doctrine  of  our  own  court, 
—a  survival  of  the  old  English  rule  as  modi- 
fied by  St.  4  &  5  Anne.  Bellamy  v.  Oliver, 
65  Me.  108;    Fogg  v.  Fogg,  31  Me.  302. 

In  State  v.  Ward,  64  Me.  545,  and  State  v. 
Flemmlng,  66  Me.  142,  both  criminal  pro- 
ceedings, where  pleas  in  abatement  were 
filed,   the  proper  verifications  to  the  pleas 
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were  there  made,  not  only  In  compliance  with 
the  common  law,  bnt  with  the  role  of  court 

Judgment  being  upon  demurrer  to  a  plea  In 
abatement  as  an  Issue  of  law,  not  upon  issue 
of  fact  found  upon  such  plea,  the  entry  must 
be  that  the  respondents  answer  over.  Baker 
v.  Fales,  16  Mass.  147,  157;  Whltford  v. 
Flanders,  14  N.  H.  871;  Bouv.  Diet  "Abate- 
ment" 

Exceptions  overruled. 

Respondents  to  answer  over. 


<«1  Ha.  264) 

MOBSMAN  t.  CITY  OF  ROCKXAND. 

(Supreme  Judicial  Court  of  Maine.     Jan.  22, 
1898.) 

Daroo-nva  Highway  —  Prbsohal  Iiwuribs  — 
Pboxim  at*  Cacsb— Damaoks. 

1.  In  an  action  to  recover  damages  sustained 
In  consequence  of  an  injury  received  through  a 
defect  in  a  highway,  the  question  whether  the 
fright  or  misconduct  of  the  horse  which  was 
driven  by  the  plaintiff  is  such  as  to  be  regard- 
ed as  the  direct,  proximate  cause  of  the  Injury 
Is  to  be  determined  by  the  extent  of  such  mis- 
conduct. 

2.  It  may  In  a  remote  degree  bear  upon,  or 
even  influence,  though  not  in  a  legal  sense  be 
said  to  cause,  it 

3.  If  a  horse,  well  broken,  and  adapted  to  the 
road,  while  being  properly  driven  suddenly  shies 
or  starts  from  the  direct  course,  he  is  not  in  any 
just  sense  to  be  considered  as  escaping  from  the 
control  of  the  driver,  or  becoming  unmanage- 
able, if  he  Is  in  fact  only  momentarily  not  con- 
trolled. 

4.  And  if,  while  thus  momentarily  shying  or 
swerving  from  the  direct  course,  he  comes  In 
contact  with  a  defect  in  the  highway,  and  an 
injury  Is  thereby  sustained,  such  conduct  of  the 
horse  cannot  be  considered  as  the  proximate 
cause  of  the  accident,  though  it  may  be  one  of 
the  agencies  through  which  It  was  produced, 
and  therefore  a  recovery  may  be  had  for  such 
Injury. 

5.  The  plaintiff  recovered  In  this  case  a  ver- 
dict of  $700  for  damages  sustained  by  her 
through  a  defective  highway  in  the  city  of 
Rockland,— the  defect  being  the  want  of  a 
sufficient  railing, — and  the  circumstances  under 
which  the  injury  was  received,  on  the  1st  day 
of  May,  1896,  are  set  out  in  the  following  man- 
ner in  her  declaration:  "And  there  was  not  on 
said  1st  day  of  May,  A.  D.  1895,  and  had  not 
been  for  a  long  time  before,  to  wit,  for  one  year 
before,  any  sufficient  railing,  nor  in  fact  any 
railing  whatever,  or  other  protection  for  travel- 
ers, on  and  along  said  bank,  or  on  and  along 
the  pond  side  of  said  highway  where  said  bank 
was  located.  That  said  highway  at  said  point 
was  narrow,  and  teams  meeting  at  that  point  to 
pass  each  other  were  forced  very  near  said  bank, 
and  in  case  of  any  sndden  starting  of  the  horse 
of  the  traveler  on  the  pond  side  of  said  highway 
at  such  passing  was  dangerously  defective. 
That  the  said  defendants  had  reasonable  notice 
of  all  said  defective  condition,  want  of  repair, 
and  want  of  sufficient  railing;  the  municipal  of- 
ficers and  highway  surveyors  of  said  city  of 
Rockland  having  had  actual  notice  of  same 
at  least  twentv-four  hours  before  the  plaintiff 
received  the  injuries  hereinafter  set  forth,  on 
the  1st  day  of  May  A.  D.  1895.  That  the  plain- 
tiff on  said  1st  day  of  May,  A.  D.  1895,  was 
traveling  over  and  along  said  highway  in  a 
good,  safe,  and  suitable  wagon,  drawn  by  a 
kind  and  well-broken  horse,  with  a  safe  and 
suitable  harness,  driving  said  team  herself  in 
a  careful  and  prudent  manner,  and  the  plaintiff 


was  then  and  there  in  the  exercise  of  ordinary' 
care.  That,  through  said  defect  and  want  of 
repair  and  want  of  sufficient  railing  of  said 
highway,  the  said  team  she  was  driving,  while 
passing  a  loaded  lime  cask  team,  was  precip- 
itated over  said  bank  Into  the  water  of  said 
pond,  and  the  plaintiff  was  thereby  thrown  upon 
the  rocks  and  ground  thereon  with  great  force, 
wounding  and  bruising  her  breast,  head,  and 
neck,  and  other  parts  of  her  body,  rendering 
her  unconscious,  and  nearly  drowning  her,  mak- 
ing her  sick  and  lame  for  weeks,  and  from 
which  she  has  not  recovered,"  etc  Hdd,  that 
the  verdict  should  not  be  disturbed  on  account 
of  excessive  damages. 
(Official.) 

Action  by  Margaret  A.  Morsman  against  the 
city  of  Rockland  for  personal  injuries.  There 
was  a  verdict  for  plaintiff,  and  defendant 
moves  for  a  new  trial.    Overruled. 

J.  H.  &  C.  O.  Montgomery,  for  plaintiff.  S. 
T.  Kimball,  City  SoL,  for  defendant 


FOSTER,  J.  Action  to  recover  damages  for 
an  alleged  Injury  to  the  plaintiff  by  reason  of 
a  defect  in  a  highway  hi  the  city  of  Rockland. 

The  defect  alleged  was  the  absence  of  a 
sufficient  railing  along  the  easterly  side  of 
Chlcawaukee  Pond,  along  which  the  highway 
passes.  The  plaintiff  In  passing  over  this  high- 
way met  a  loaded  lime  cask  team,  and  In  pass- 
ing the  same  her  horse  took  fright  at  the  bar- 
rels, and  immediately  backed  over  the  bank; 
precipitating  horse,  carriage,  and  plaintiff  into 
the  pond,  and  Inflicting  the  Injuries  of  which 
she  complains. 

There  was  no  railing  on  the  side  of  the  high- 
way, and  the  distance  from  the  easterly  wheel 
rut  to  the  edge  of  the  bank  was  about  18 
Inches.  The  bank  Is  nearly  perpendicular, 
and  about  4%  feet  above  the  water,  and  then 
It  drops  off  so  that  the  bottom  of  the  pond  at 
that  point  Is  8  feet  below  the  surface  of  the 
road.  In  going  over  the  bank  into  the  pond 
the  wagon  was  turned  completely  over,  bottom 
side  up,  and  the  plaintiff  beneath  It  in  the  wa- 
ter. 

The  defense  set  up  was  that  the  fright  of  the 
horse  was  the  proximate  cause  of  the  Injury; 
the  plaintiff's  contention,  on  the  other  hand, 
being  that  the  want  of  a  sufficient  railing  was 
the  proximate  cause,  and  the  fright  of  the 
horse  was  but  momentary,  and  not  of  sufficient 
duration  to  be  entirely  freed  from  the  control 
of  the  driver,  and  therefore  not  such  a  con- 
tributing cause  as  to  relieve  the  city  from  Its 
responsibility  occasioned  by  the  defective  con- 
dition of  the  highway. 

We  think  the  plaintiff's  position  Is  correct 

The  law  of  causal  connection  In  this  class 
of  cases  has  been  so  thoroughly  considered  by 
our  court  in  the  cases  of  Spauldlngv.  Wlnslow, 
74  Me.  528;  Aldrich  v.  Gorham,  77  Me.  287; 
Perkins  v.  Fayette,  68  Me.  152;  Moulton  v. 
Sanford,  51  Me.  127;  Clark  v.  Lebanon,  63 
Me.  398;  Cleveland  v.  City  of  Bangor,  87  Me. 
269,  32  Atl.  892;  and  Carleton  v.  Inhabitants 
of  Caribou,  88  Me.  461,  34  Atl.  269,— that  a  ref- 
erence to  the  decisions  is  all  that  Is  necessary. 
These  authorities,  as  well  as  others  of  like  na- 


Digitized  by 


Google 


996 


89  ATLANTIC  kBPOBTBR. 


(Me. 


tare  in  Massachusetts,  all  agree  that  the  con- 
tributory fault,  to  be  sufficient  to  bar  a  recov- 
ery against  a  town  or  city  for  a  defective  high- 
way, must  be  something  more  than  a  mere  con- 
dition, agency,  or  occasion  of  It,— it  must  be 
one  of  the  efficient  and  proximate  causes  of 
the  accident. 

This  distinction  Is  clearly  drawn  In  Spauldlng 
v.  Wlnslow,  supra,  where  Chief  Justice  Peters 
says:  "Here,  then,  must  he  the  proper  dis- 
tinction: If  the  hole,  or  the  horse's  fright  at. 
the  hole,  was  the  proximate  cause  of  the  in- 
jury, the  plaintiff  cannot  recover.  If  it  by 
chance  became  merely  an  agency  through 
which  another  defect  operated  to  produce  the 
injury,  then  he  can  recover." 

The  same  distinction  is  observed  In  Aldrlch 
v.  Oorham,  supra,  wherein  it  Is  said  that  If 
any  other  efficient,  Independent  cause,  for 
which  the  town  Is  not  responsible,  contributes 
directly  to  produce  such  injury,  then  the  town 
Is  not  liable. 

-Whether  the  fright  or  misconduct  of  the 
horse  is  such  as  to  be  regarded  as  the  direct, 
proximate  cause  of  the  Injury,  in  this  or  in 
any  given  case,  is  to  be  determined  by  the  ex- 
tent of  such  misconduct  It  may  in  a  remote 
degree  bear  upon,  or  even  Influence,  though  not 
In  a  legal  sense  be  said  to  cause,  it  Conse- 
quently, by  the  decisions,  not  only  of  our  own 
state,  but  of  Massachusetts,  it  Is  the  settled 
doctrine  that  if  a  horse,  well  broken  and  adapt- 
ed to  the  road,  while  being  properly  driven 
suddenly  shies  or  starts  from  the  direct  course, 
he  Is  not  in  any  just  sense  to  be  considered  as 
escaping  from  the  control  of  the  driver,  or  be- 
coming unmanageable,  if  lie  is  In  fact  only 
momentarily  not  controlled;  and  if  while  thus 
momentarily  shying  or  swerving  from  the  di- 
rect course  he  comes  In  contact  with  a  defect 
in  the  highway,  and  an  Injury  is  thereby  sus- 
tained, such  conduct  of  the  horse  could  not  be 
considered  as  the  proximate  cause  of  the  ac- 
cident though  it  may  be  one  of  the  agencies  or 
mediums  through  which  It  was  produced,  and 
therefore  a  recovery  may  be  had  for  such  in- 
Jury.  Aldrlch  v.  Gorham,  supra;  Spauldlng  v. 
Wlnslow,  74  Me.  534;  Titus  v.  Nortbbrldge,  97 
Mass.  258;  Stone  v.  Hubbardston,  100  Mass. 
55;  Bemls  v.  Arlington,  114  Mass.  508;  Wright 
v.  Templeton,  132  Mass.  50. 

In  this  case  the  fright  of  the  horse  was  sud- 
den, the  loss  of  control  but  momentary,  the 
accident  immediately  following.  In  no  Just 
sense  was  the  fright  of  the  horse  the  proxi- 
mate cause  of  the  accident.  It  was  merely  an 
agency  which  Induced,  Influenced,  the  acci- 
dent—a  medium  or  Inducement  through  which 
another  and  independent  defect  produced  the 
Injury.  The  efficient,  proximate  cause  of  the 
Injury  was  the  want  of  a  sufficient  railing  at 
the  place  of  the  accident. 

Nor  do  we  think  the  verdict  should  be  dis- 
turbed on  account  of  the  damages  being  ex- 
cessive. The  evidence  Is  such  as  may  well 
have  warranted  the  jury  in  determining  the 
amount  of  their  verdict 

Motion  overruled. 


(•life.  3H> 

FICKETT  v.  LISBON  FALLS  FIBBE  CO. 

(Supreme  Judicial  Court  of  Maine.    Jan.  22, 

1898.) 

ilmobt  to  sbkvaht  —  nboliobscb  —  depbotive 

Machinert — Assuming  Risk— Pbox- 

IMATB  AND  ReMOTB  CAUSE. 

1.  In  an  action  brought  by  the  servant  against 
the  master,  for  an  Injury  received  while  em- 
ployed in  the  service  of  the  latter,  if  the  plain- 
tiff knew  and  appreciated  the  danger  which  was 
the  canse  of  the  injury,  then  he  might  be  held 
to  have  voluntarily  assumed  the  risk;  but  mere 
notice  that  there  was  some  danger,  without  ap- 
preciating the  risk,  will  not  of  itself  preclude 
the  plaintiff  from  recovering. 

2.  Disobedience  of  a  rule,  even  if  such  rule  is 
known  and  understood  by  the  servant  must 
have  contributed  to  the  injury  in  order  to  pre- 
clude a  plaintiff  from  recovering. 

3.  There  must  be  a  causal  connection  between 
the  disobedience  of  the  rule  and  the  injury  re- 
ceived. 

4.  In  this  case,  the  causal  relation  between 
the  alleged  contributory  negligence  of  the  plain- 
tiff at  the  time  of  the  accident  in  the  disobe- 
dience of  this  rule,  assuming  that  he  had  knowl- 
edge of  it,  and  the  injury  received,  was  a  ques- 
tion of  fact  submitted  to  the  jury  under  instruc- 
tions to  which  no  exceptions  have  been  present- 
ed to  the  court 

5.  This  causal  connection,  and  whether  such 
disobedience  to  the  rule  contributed  to  produce 
the  injury,  were  questions  of  fact  for  the  jury 
under  appropriate  instructions,  upon  all  the 
facts  and  circumstances  of  the  case. 

6.  The  contributory  negligence  of  the  injured 
party  that  will  defeat  a  recovery  must  have 
contributed  as  a  proximate  cause  of  the  injury. 

7.  If  it  operated  only  as  a  remote  cause,  or 
afforded  only  an  opportunity  or  occasion  for 
the  injury,  or  a  mere  condition  of  it  it  affords 
no  bar  to  the  plaintiff's  action. 

(Official.) 

Action  by  John  E.  Flckett  against  the  Lis- 
bon Falls  Fibre  Company  to  recover  for  per- 
sonal Injuries.  Verdict  for  plaintiff.  Motion 
to  set  It  aside.    Overruled. 

H.  W.  Oakes,  for  plaintiff.  J.  W.  Symonds, 
D.  W.  Snow,  and  C.  S.  Cook,  for  defendant 

FOSTER,  J.  The  plaintiff  recovered  a  ver- 
dict of  $2,037.50  for  personal  injuries  received 
by  him  while  In  the  defendant's  employ- 
ment. The  defendant  asks  this  court  upon 
motion  In  the  usual  form,  to  set  that  verdict 
aside. 

The  plaintiff's  duty  was  to  enter  the  blow- 
pits,  after  the  pulp  was  cooked  and  blown 
Into  these  pits  from  the  digesters,  and  there, 
by  means  of  large  hose,  wash  down  the  pulp. 
It  was  in  one  of  these  blowpits  that  the  plain- 
tiff received  the  Injuries  of  which  he  com- 
plains. 

In  order  to  understand  Just  how  the  plain- 
tiff got  hurt,  It  is  necessary  to  state  some- 
thing of  the  process  by  which  the  pulp  is 
manufactured. 

The  wood,  which  is  cut  into  small  chips,  is 
placed  in  large  digesters,  where  It  is  cooked 
in  steam  and  sulphurous  acid  from  10  to  18 
hours.  After  being  cooked,  the  pulp  is  dis- 
charged or  blown  out  by  means  of  a  valve 
near  the  bottom  of  the  digester,  through  a 
pipe  1  inches  in  diameter  and  22  feet  In 
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length,  known  as  the  blowpipe,  Into  the  blow- 
pit  The  pulp,  mixed  with  hot  water  and 
acid,  leaves  the  blowpipe  with  great  force, 
and  strikes  an  Iron  plate  upon  the  side  of  the 
pit  opposite  the  end  of  the  pipe,  and  Is  thus 
broken  up  and  distributed  throughout  and 
over  all  parts  of  the  pit.  After  being  dischar- 
ged into  this,  the  pulp  remains  until  cool, 
about  two  hours  being  required  for  that  pur- 
pose. Cold  water  1b  thrown  upon  the  pulp  as 
soon  as  discharged  Into  the  pit  by  means  of 
sprinklers  for  the  purpose  of  cooling  and 
cleansing  it  of  add.  After  it  is  cooled  suffi- 
ciently the  pulp  Is  washed,  by  the  use  of 
water,  from  the  pit  Into  the  stuff  chest  below, 
where  it  remains  until  needed  for  the  next 
process. 

The  blowplt  in  which  the  plaintiff  was  in- 
jured was  a  small  room  stoutly  constructed 
of  planks,  but  large  enough  to  hold  two  cooks 
of  pulp.  There  was  an  entrance  door  In  the 
side  of  the  pit  opening  from  the  room  in 
which  the  digester  was  located.  Along  the  in- 
side of  the  pit  was  a  plank  walk,  about  2 
feet  wide,  resting  on  brackets  about  4%  feet 
from  the  floor  of  the  pit,  upon  which  the 
workmen  stood  while  'washing  the  pulp  from 
the  pit  to  the  stuff  chest  Upon  and  across 
this  plank  walk,  and  about  seven  feet  to  the 
right  of  the  entrance  door,  was  the  Iron  blow- 
pipe. Just  beyond  the  blowpipe  was  a  lever 
which  was  raised  for  the  purpose  of  letting 
water  into  the  pit,  after  the  pulp  had  suffi- 
ciently cooled,  to  aid  in  washing  It  Into  the 
stuff  chest 

Upon  the  morning  the  plaintiff  was  Injured, 
a  bolt  In  the  valve  near  the  bottom  of  the 
digester  that  furnished  the  pulp  for  the  pit 
in  question  was  broken,  allowing  a  portion 
of  the  valve  to  drop  on  one  side  a  very  little, 
and  the  effect  of  this  was  to  permit  the  es- 
cape of  steam  through'  the  blowpipe  into  the 
blowplt  under  a  pressure  of  SO  pounds  to  the 
Inch,  which  pressure  continued  until  It  was 
reduced  by  shutting  off  the  steam  from  the 
digester.  This  injury  to  the  valve  also  al- 
lowed the  hot  acid  to  flow  Into  the  pit  and, 
as  the  evidence  shows,  a  pool  was  formed  un- 
der the  end  of  the  blowpipe. 

The  plaintiff  claims  that  having  no  knowl- 
edge of  any  Injury  to  the  valve,  and  as  was 
his  duty,  he  entered  the  blowplt  in  order  to 
wash  the  pulp,  and  was  proceeding  along  the 
plank  walk  to  hoist  the  slide  at  the  other 
end  of  It  and  that  when  he  reached  the  end 
of  the  blowpipe  be  was,  by  force  of  the 
steam  escaping  from  it  blown  off  Into  the 
hot  pulp  and  acid,  and  thereby  received  se- 
vere scalds  and  burns  upon  his  legs  and  arms. 

The  defense  sets  up  negligence  on  the  part 
of  the  plaintiff,  and  asserts  that  he  went  into 
the  pit  after  standing  by  the  valve,  on  his 
way  to  the  pit  and  learning  that  there  was 
trouble  with  It;  that  when  he  went  into  the 
pit  he  disobeyed  one  of  the  rules  of  the  de- 
fendant company  In  not  shoveling  off  the 
pulp  from  the  walk  before  commencing  his 
work  of  washing;  and  that  he  walked  across 


the  plank  Into  the  pulp  In  the  blowplt  then 
Into  the  pool  of  acid,  and  so  received  his  In- 
juries. 

But  we  do  not  feel,  from  a  careful  exam- 
ination of  all  the  evidence,  that  these  conten- 
tions on  the  part  of  the  .defense  are  sustain- 
ed. To  be  sure,  there  was  more  or  less  con- 
flict In  the  evidence  on  these  several  positions, 
but  we  see  no  reason  for  saying  the  jury 
must  have  erred  in  deciding  In  favor  of  the 
plaintiff.  From  the  plaintiff's  statement  it 
appears  that  on  that  morning  he  went  to  the 
mill  about  7  o'clock,  rang  in  his  registry,  in- 
quired what  room  be  should  go  into,  and  was 
told  to  go  Into  No.  3;  and  then  he  went  back, 
changed  his  clothes,  took  down  the  door  to 
the  blowplt  and  went  into  It  to  do  his  work. 

The  evidence  from  the  superintendent  and 
another  witness  is  that  they  were  standing 
near  the  digester  looking  at  the  defective 
valve,  when  the  plaintiff  approached,  and 
went  into  the  pit  Without  analyzing  the 
testimony  of  the  witnesses,  we  feel  confident 
that  the  plaintiff  had  not  before  entering 
the  blowplt,  received  such  notice  of  any  de- 
fect in  the  valve  as  would  lead  him  to  sup- 
pose that  there  was  any  unusual  danger  to 
be  encountered  in  the  blowplt  He  certainly 
did  not  appreciate  it  The  defense  strenu- 
ously contends  that  he  knew  the. valve  was 
leaking,  and  that  it  was  not  safe  to  enter  the 
blowplt  Had  the  plaintiff  known  and  ap- 
preciated the  danger,  then  he  might  be  held 
to  have  voluntarily  assumed  the  risk.  But 
the  mere  notice  that  there  was  some  danger, 
without  appreciating  the  risk,  will  not  of  it- 
self preclude  the  plaintiff  from  recovering. 
Mundle  v.  Manufacturing  Co.,  86  Me.  400,  SO 
Atl.  16.  It  Is  .not  claimed  that  any  word  of 
warning  was  given  to  the  plaintiff  by  those 
standing  near  the  defective  valve  as  he  came 
up  and  passed  by  Into  the  blowplt 
.  It  Is  also  urged  that  in  the  disobedience 
of  one  of  the  rules  of  the  company  by  the 
plaintiff,  he  cannot  recover.  The  rule  requir- 
ed that  the  plank  walk  inside  the  blow  pit 
should  be  shoveled  off,  and  the  defense  in- 
sists that  had  the  plaintiff  observed  tr>ls 
rule,  and  stayed  on  the  walk  long  enough  to 
shovel  it  off,  he  would  have  avoided  all  dan- 
ger. The  plaintiff  denies  ever  having  any 
knowledge  of  this  rule.  But  disobedience  of 
a  rule,  even  If  such  rule  is  known  and  under- 
stood, must  have  contributed  to  the  injury  io 
order  to  preclude  a  plaintiff  from  recovering. 
There  must  be  a  causal  connection  bet  wees 
the  disobedience  of  the  rule  and  the  injury 
received.  Ford  v.  Railroad  Co.,  110  Mass. 
240;  Whlttaker  v.  Canal  Co.,  126  N.  Y.  544, 
651,  27  N.  E.  1042.  The  causal  relation  be 
tween  the  alleged  contributory  negligence  of 
the  plaintiff  at  the  time  of  the  accident  In 
the  disobedience  of  this  rule,  even  assuming 
that  he  had  knowledge  of  It  and  the  injury 
received,  was  a  question  of  fact  submitted 
to  the  jury  under  instructions  to  which  no 
exceptions  have  been  presented  to  the  court 

Assuming  that  the  plaintiff  bad  knowledge 
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of  tbe  rale,  and  that  there  was  a  disobedi- 
ence of  it,  and  that  In  a  certain  sense  it  con- 
tributed to  produce  the  accident,  still  It  was 
a  question  for  the  Jury,  under  appropriate  In- 
structions upon  all  the  facts  and  circumstan- 
ces of  the  case,  whether  it  contributed  to  the 
accident  in  a  legal  sense  so  as  to  bar  the 
plaintiff's  recovery.  The  contributory  negli- 
gence of  the  Injured  party  that  will  defeat 
a  recovery  must  have  contributed  as  a  proxi- 
mate cause  of  tbe  injury.  "If  It  operated  as 
a  remote  cause,  or  afforded  only  an  oppor- 
tunity or  occasion  for  the  injury,  or  a  mere 
condition  of  it,  It  Is  no  bar  to  the  plaintiff's 
action."  Pollard  v.  Railroad  Co.,  87  Me.  61, 
82  Atl.  735. 

With  the  uncertainty  as  to  whether  this 
rule  was  ever  known  to  the  plaintiff,  and 
whether  It  had  any  causal  relation  between 
its  disobedience,  if  known,  and  the  Injury,  we 
are  not  inclined  to  say  that  the  jury  have 
erred  in  their  decision  upon  this  question. 

The  other  point  in  defense,  that  the  plain- 
tiff walked  over  the  plank  walk  Into  tbe  pulp 
and  pool  of  add,  and  thus  received  his  in- 
juries through  bis  own  carelessness,  was 
strongly  controverted  by  the  plaintiff;  and 
with  this  conflicting  evidence  it  became  a 
question  of  fact  peculiarly  within  the  prov- 
ince of  the  jury  to  decide;  and,  as  they  have 
determined  In  favor  of  tbe  plaintiff,  we  can- 
not say  they  erred. 

.  The  jury  have  found  that  there  was  negli- 
gence on  the  part  of  the  defendant,  either 
with  respect  to  the  nature  of  the  apparatus 
or  tbe  care  of  It,  or  In  a  failure  to  give  proper 
warning  of  danger  to  the  plaintiff,  which  caus- 
ed his  injuries. 

It  Is  conceded  that  oo  the  morning  of  the 
Injury  there  was  trouble  with  the  valve  of 
No.  3  digester,  and  that  the  attention  of  the 
general  manager  was  called  to  Its  condition. 
Two  bolts  had  become  broken,  and  this  pro- 
duced a  small  opening  in  the  valve  against 
which  was  a  pressure  of  80  pounds  to  the 
square  inch,  allowing  steam  and  acid  to  pour 
through  the  valve,  thence  through  the  22 
foot  pipe  Into  the  blowplt  where  the  plain- 
tiff was  Injured. 

It  Is  conceded  that  the  plaintiff  was  burn- 
ed by  this  hot  acid  and  steam,  which  was 
forced  through  the  break  into  the  blowplt 
Had  the  pit  been  In  its  ordinary  condition, 
the  plaintiff  could  not  have  been  Injured. 
The  plaintiff  contends  that  there  was  nothing 
unusual,  to  all  appearances,  when  he  entered 
the  pit.  But  the  defense  claims  that,  with 
the  rush  of  steam  through  the  blowpipe  with 
sufficient  force  to  blow  the  plaintiff  from  the 
walk,  there  was  sufficient  to  put  him  upon 
his  guard,  and  that  this  fact  is  inconsistent 
with  the  plaintiff's  statement  that  there  was 
no  unusual  appearance  on  entering  the  pit. 
But  here  again  the  question  of  contributory 
negligence  was  one  of  pure  fact  for  the  Jury. 
The  evidence  on  these  controverted  points 
was  more  or  less  conflicting.  The  jury  might 
well  believe  that  the  danger  which  the  plain- 


tiff encountered  was  known  to  the  employer, 
and  not  to  the  plaintiff;  that  the  general  man- 
ager and  vice  principal,  being  present,  and 
having  knowledge  of  the  defective  condi- 
tion of  the  valve,  owed  a  duty  to  tbe  plaintiff 
of  Informing  him  of  the  danger  he  was  like- 
ly to  encounter  in  going  into  the  pit  How- 
ever this  may,  be,  it  is  evident  that  the  de- 
fective condition  of  the  valve  was  the  cause 
of  the  plaintiff's  injuries.  It  is  not  neces- 
sary to  go  into  details  in  relation  to  the  evi- 
dence bearing  upon  the  different  contentions 
of  the  parties.  It  Is  sufficient  to  say  that 
upon  the  whole  evidence  we  think  the  ver- 
dict ought  not  to  be  disturbed. 

The  damages,  while  quite  large,  are  not  so 
out  of  proportion  to  the  Injuries  received  as 
to  require  any  modification  by  this  court 
The  Injuries  received  were  very  severe,  ren- 
dering the  plaintiff  a  cripple  for  life. 

Upon  careful  Investigation  of  the  whole 
evidence,  notwithstanding  the  very  able  and 
analytical  argument  of  the  counsel  for  the 
defendant  we  feel  that  the  jury  were  not 
governed  In  their  decision  by  any  such  de- 
gree of  bias,  passion,  or  prejudice  as  will 
warrant  this  court  In  setting  their  verdict 
aside. 

Motion  overruled. 


91  Ha.  286) 


FOYB  v.  TURNER. 


(Supreme  Judicial  Court  of  Maine.     Jan.  26, 

1806.) 

Haw  Triai/—  Newlt-Disoovirbd  Testimony. 

In  an  action  to  recover  for  services  alleged 
to  have  been  performed  for  the  defendant  in 
administering  treatment  at  the  Ensor  Institute 
for  Liquor  and  Morphine  Habits  to  10  patients, 
at  $6  each,  the  plaintiff  recovered  a  verdict 

The  plaintiff  and  his  wife  had  been  in  the 
employment  of  the  company  for  some  time 
prior  to  the  alleged  contract  with  the  defendant, 
who  was  a  physician  employed  also  by  the  com- 
pany. 

A  motion  for  a  new  trial,  in  addition  to  the 
usual  grounds,  was  supported  by  newly-discov- 
ered evidence,  and  which  might  have  had  a  ma- 
terial bearing  in  the  case  had  it  been  adduced 
at  the  trial.  Held,  that  a  new  trial  be  granted, 
it  appearing,  among  other  reasons,  that  with- 
out fault  of  the  defendant  or  his  counsel,  it 
was  not  discovered  and  produced  at  the  trial. 
(Official.) 

Action  by  Joseph  Foye  against  Benjamin 
M.  Turner.  Verdict  for  plaintiff.  Defendant 
moves  for  a  new  trial.    Granted. 

The  defendant  claimed  a  new  trial  upon 
the  following  grounds,  besides  those  stated 
in  the  opinion,  and  which  are  stated  In  his 
motion  and  based  upon  newly-discovered  tes- 
timony: 

"The  defendant  avers  that  since  said  trial, 
and  by  reason  of  the  publicity  caused  there- 
by, he  has  discovered  new  and  material  facts 
tending  to  show  the  falsity  of  the  plaintiff's 
testimony  given  in  said  trial,  which  he  ex- 
pects to  prove  by  the  witnesses  hereinafter 
named,  being  advised  by  said  witnesses  that 
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they  will  so  testify,  and  that  said  newly- 
discovered  evidence  is  as  follows: 

"(1)  He  expects  to  prove  by  William  H. 
Fisher,  Esq.,  and  by  Melvln  S.  Holway,  Esq., 
both  of  Augusta,  in  Kennebec  county  and 
state  of  Maine,  that  'said  Joseph  Foye,  in  the 
month  of  December,  A.  D.  1895,  having  been 
duly  summoned,  appeared  before  said  Hol- 
way, as  a  disclosure  commissioner,  and1  did 
then  and  there  submit  himself  to  an  exam- 
ination under  oath  concerning  his  estate  and 
effects,  under  the  provisions  of  chapter  137 
of  the  Laws  of  1887,  as  amended  by  chapter 
313  of  the  Laws  of  1893;  and  that  in  said 
examination  and  disclosure  said  Foye  stated 
that  there  was  nothing  due  to  him  from  any 
person;  and  being  particularly  interrogated 
as  to  his  services  performed  at  the  Kennebec 
Ensor  Institute  In  Gardiner,  and  whether 
there  was  anything  due  him  for  said  services, 
he  declared  there  was  nothing  due  him  there- 
for, and  that  no  one  was  Indebted  to  him  for 
said  services. 

"(2)  He  expects  to  prove  by  said  Fisher  and 
Holway  that  said  Joseph  Foye  was  again 
summoned  and  did  appear  before  said  Hol- 
way on  the  18th  day  of  September,  A.  D. 
1896,  to  submit  himself  to  examination  un- 
der oath  concerning  his  estate  and  effects, 
under  the  provisions  of  the  law  before  re- 
ferred to,  and  in  his'  disclosure  said  Foye  did 
again  declare  that  there  was  nothing  due 
and  owed  to  him  by  any  person;  and  he  par- 
ticularly denied  that  there  was  anything  due 
him  for  his  labor  or  services  performed  at 
the  said  Kennebec  Ensor  Institute  at  Gardi- 
ner, and  that  there  was  anything  due  him 
from  this  defendant.    *   *    *" 

Jos.  Williamson,  Jr.,  and  L.  A.  Burleigh, 
for  plaintiff.   A.  0.  Stllphen,  for  defendant 

FOSTER,  J.  This  case  was  tried  at  the 
superior  court  for  Kennebec  county,  and  a 
verdict  for  $98.80  rendered  in  favor  of  the 
plaintiff. 

The  suit  was  on  account  annexed  to  recov- 
er $95  "for  administering  your  treatment  at 
the  Ensor  Institute  for  Liquor  and  Morphine 
Habits,  at  five  dollars  apiece,  for  the  follow- 
ing persons."  Then  follows  a  list  of  names 
of  19  persons. 

The  plaintiff  and  his  wife  had  been  In  the 
employment  of  the  company  for  some  time 
prior  to  the. time  of  the  alleged  contract  with 
the  defendant,  who  was  a  physician  employ- 
ed by  the  company. 

The  defendant  denies  that  any  such  prom- 
ise as  Is  set  up  by  the  plaintiff  was  ever 
made,  and  denies  that  he  every  employed  the 
plaintiff  to  administer  "his  treatment,"  or 
any  treatment,  to  the  persons  named;  and 
claims  that  whatever  the  plaintiff  did  in  ad- 
ministering whatever  treatment  was  admin- 
istered to  such  persons  was  done  by  the 
plaintiff  in  performing  only  such  duties  as 
devolved  on  him  by  virtue  of  bis  employ- 
ment by  the  company,  and  only  the  same  du- 


ties he  had  been  performing  for  a  long  time 
prior  to  the  date  of  the  alleged  special  prom- 
ise or  contract  on  the  part  of  this  defendant. 
Defendant  furthermore  claims  that  any  talk 
he  made  with  plaintiff  was  only  in  the  na- 
ture of  a  gratuity,  or  gift,  not  enforceable  In 
law,  and  also  that,  in  any  event,  the  plain- 
tiff can  recover  no  such  sum  as  he  now  has 
undertaken  to  sustain  by  this  verdict;  and, 
furthermore,  that  no  promise  was  made  to 
plaintiff,  by  way  of  gift  or  otherwise,  to 
pay  him  anything  except  conditionally. 

A  careful  examination  of  the  evidence  sat- 
isfies us  that  a  new  trial  ought  to  be  granted. 

The  motion,  In  addition  to  the  usual 
grounds,  Is  supported  by  newly-discovered 
evidence,  and  which  might  have  had  a  mate- 
rial bearing  in  the  case  had  it  been  adduced 
at  the  trial.  It  seems  to  be  no  fault  of  the 
defendant  or  his  counsel  that  the  same  was 
not  discovered  and  produced  at  the  trial. 

For  these  and  other  reasons,  not  necessary 
to  be  particularly  stated,  we  believe  that  jus- 
tice will  be  best  subserved  by  granting  an- 
other trial. 

Motion  sustained.    New  trial  granted. 


(91  Me.  292) 
LAXE  v.  CITY  OF  LEWISTON. 
(Supreme  Judicial  Court  of  Maine.     Jan.  25, 
1898.) 

Defective  Street  —  Notice  —  Road  Machine  — 
Contributory  Negligence. 

1.  The  plaintiff's  horse  became  frightened  at 
a  road  machine  or  steam  roller,  which  was  be- 
ing propelled  by  steam  in  repairing  a  street  un- 
der the  direction  of  the  street  commissioner  of 
the  city  of  Lewiston,  and  the  plaintiff  sustained 
severe  injury  by  being  thrown  from  his  carriage 
in  consequence  of  the  fright  of  his  horse. 

2.  A  city  or  town  is  bound  by  law  to  keep  its 
streets  and  highways  safe  and  convenient  for 
travelers,  and  to  accomplish  this  duty  it  has 
the  right  to  use  such  instrumentalities  as  may 
be  proper  and  necessary  for  that  purpose. 

3.  There  can  be  no  liability  on  the  part  of  a 
city  or  town  for  using  the  means  necessary  and 
proper  for  carrying  out  its  duty  in  making 
streets  or  highways  safe  and  convenient,  when 
notice  of  such  use  has  been  brought  home  to 
the  traveler  before  an  injury  has  occurred  in 
consequence  of  such  use. 

4.  Such  obstructions,  while  they  may  neces- 
sarily impede  travel  over  the  street  to  a  greater 
or  less  extent,  cannot  constitute  a  defect,  with- 
in the  meaning  of  the  statute,  and  neither  can 
the  legitimate  and  proper  use  of  such  appliances 
afford  any  ground  for  a  recovery. 

5.  The  notice  of  use  which  it  is  the  duty  of  the 
city  or  town  to  give  to  the  traveler  is  sufficient, 
when  the  traveler  sees  and  apprehends  the  dan- 
ger in  season  to  avoid  it. 

6.  Such  knowledge  on  the  part  of  the  traveler 
is  notice  to  himself,  for  no  one  needs  notice  of 
what  he  already  knows. 

(Official.) 

Report  from  supreme  Judicial  court,  Andros- 
coggin county. 

Action  by  George  W.  Lane  against  the  city  of 
Lewiston.     Judgment  for  defendant 

This  was  fln  action  on  the  case  to  recover 
damages  for  an  Injury  to  the  plaintiff  on  June 
18,  1896,  while  driving  easterly  along  Pine 
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street,  In  the  dty  of  Lewiston,  caused  by  the 
fright  of  his  horse  at  a  road  machine  being  pro- 
pelled by  steam  westerly  along  the  street,  un- 
der the  direction  of  the  street  commissioner  of 
the  city  of  Lewiston,  and  being  used  in  repair- 
ing the  street  The  plaintiff  claimed  that  the 
evidence  showed  the  machine,  with  Its  puffing, 
escaping  steam  and  motion,  frightened  his 
horse,  so  that  he  ran  away  and  threw  the 
plaintiff  upon  the  street  and  severely  Injured 
him.  The  plaintiff  further  claimed  that  It  was 
customary  to  place  a  bar  across  the  street  at 
either  end  when  the  steam  roller  was  being 
used,  to  prevent  people  from  traveling  along 
the  street  in  proximity  to  the  machine,  and  to 
warn  them  of  the  danger;  and  on  this  particu- 
lar day  nothing  of  the  kind  was  done  to  stop 
travel  on  the  street  while  the  machine  was  be- 
ing used,  and  that  the  street  was  left  open, 
and  the  public  had  no  notice  until  they  were 
In  the  street,  too  late  to  turn  back. 

W.  H.  Newell  and  W.  R  Skelton,  for  plain- 
tiff.   Harry  Manser,  City  Sol.,  for  defendant 

FOSTER,  J.  Action  on  the  case  to  recover 
damages  for  an  Injury  to  the  plaintiff  while 
driving  easterly  along  Pine  street  in  the  city  of 
Lewiston,  caused  by  the  fright  of  his  horse 
at  a  road  machine,  or  steam  roller,  which  was 
being  propelled  by  steam  westerly  along  the 
street  under  the  direction  of  the  street  com- 
missioner of  the  city  of  Lewiston. 

The  case  comes  before  the  court  on  report 
and  two  questions  only  need  be  considered  In 
determining  the  rights  of  the  parties:  First 
Was  the  steam  roller,  under  the  circumstan- 
ces, a  defect  for  which  the  city  is  responsible 
In  this  action?  Second.  Was  the  plaintiff 
himself  In  the  exercise  of  due  care  at  the  time 
the  accident  occurred?  > 

Both  of  these  questions,  we  think,  must  be 
answered  in  the  negative. 

The  machine  was  In  operation  at  the  time 
for  the  purpose  of  repairing  one  side  of  the 
street  leaving  the  other  side  open  and  unob- 
structed for  the  passage  of  travelers  upon  It 
This  appliance  Is  one  of  the  most  modern  and 
useful  In  building  and  maintaining  permanent 
and  durable  streets.  The  city  is  bound  and 
obliged  by  law  to  keep  its  streets  safe  and  con- 
venient and  this  Is  one  of  the  instrumentali- 
ties obtained  by  the  city  at  large  expense  for 
that  very  purpose.  Certainly  there  can  be  no 
liability  on  the  part  of  a  city  or  town  for  using 
the  means  necessary  and  proper  for  carrying 
out  Its  duty  In  this  respect  where  notice  of 
such  use  has  been  brought  home  to  the  travel- 
er before  an  Injury  has  occurred  in  conse- 
quence of  such  use.  Such  obstructions,  while 
they  may  necessarily  Impede  travel  over  the 
street  to  a  greater  or  less  extent  cannot  con- 
stitute a  defect  within  the  meaning  of  the  stat- 
ute, and  neither  can  the  legitimate  and  proper 
use  of  such  appliances  afford  any  ground  for  a 
recovery.  To  be  of  any  use  whatever,  the 
machine  must  be  operated,  and  the  necessary 
noise  and  motion  attendant,  upon  its  operation 


cannot  in  a  legal  sense,  constitute  a  defect 
especially  where  the  traveler  has  reasonable 
notice  of  any  danger  that  might  be  occasioned 
by  reason  of  the  same,  but  does  not  use  due 
care  to  avoid  it 

The  doctrine  here  enunciated  is  supported  by 
the  decisions  of  our  own  court  and  it  is  only 
necessary  to  refer  to  Morton  v.  Frankfort  55 
Me.  46,  where  the  court  say:  "Towns  are  not 
liable  for  Injuries  occasioned  by  such  obstruc- 
tions as  are  necessarily  erected  on  highways  in 
order  to  repair  them,  provided  reasonable 
measures  are  taken  to  notify  travelers  of 
their  existence.  Such  obstructions  are  not  In 
any  proper  sense  defects.  They  are  the  neces- 
sary means  to  a  lawful  end,— means  neces- 
sary to  the  performance  of  a  duty  Imposed  by 
law,— and,  when  reasonable  notice  of  their  ex- 
istence Is  given,  create  no  liabilities  on  the  part 
of  towns  for  Injuries  occasioned  by  them.  To 
hold  towns  liable  In  such  cases  would  be  to 
impose  a  penalty,  not  on  their  negligence,  but 
on  the  means  necessary  to  the  performance 
of  a  legal  duty.  The  law,  rightly  administer- 
ed, will  lead  to  no  such  absurd  results." 

But  it  is  contended  that  reasonable  notice 
was  not  given,  and  that  there  were  no  fences 
or  safeguards  erected  to  prevent  travelers  pass- 
ing upon  the  street  and  encountering  such  dan- 
gers. 

The  evidence  shows  that  the  plaintiff  turned 
Into  Pine  street  from  a  cross  street  at  least  100 
feet  below  the  point  where  the  roller  was  sta- 
tioned. It  was  In  broad  daylight  with  nothing 
to  obstruct  his  vision,  and  the  roller  was  in 
plain  sight  as  he  himself  admits.  He  pro- 
ceeded to  pass  up  the  street  approaching  and 
passing  the  roller,  and  when  he  got  "near  the 
machine"  hi>  horse  became  frightened,  ran  up 
street  and  against  a  tree,  throwing  the  plain- 
tiff out  and  producing  the  injuries  of  which 
he  complains.  He  was  well  acquainted  with 
the  nature  of  the  roller,  and  had  seen  it  in 
operation  before  the  time  when  the  accident 
occurred.  It  was  his  duty  to  have  exercised 
due  care,  and  without  which,  even  though  the 
defendant  may  have  been  at  fault  he  cannot 
recover.  Mosher  v.  Inhabitants  of  Smith- 
field,  84  Me.  334,  24  AtL  876;  Merrill  v.  North 
Yarmouth,  78  Me.  200,  8  AtL  675. 

He  saw  the  machine  when  at  least  100  feet 
distant  from  It  and  with  his  knowledge  of 
Its  operations  he  saw  fit  to  take  his  chances, 
and  undertake  to  approach  and  pass  it  The 
result  was  unfortunate,  but  the  city  cannot 
be  held  responsible  for  the  injuries  which  he 
received.  No  notice  was  necessary  when  he 
saw  and  apprehended  the  danger  In  season  to 
have  avoided  it  Such  knowledge  on  his  part 
was  notice  to  himself.  No  one  needs  notice 
of  what  he  already  knows. 

Suppose  it  Is  found  necessary  to  repair  a  hlgh- 
way-by  removing  a  defective  or  unsafe  bridge 
over  a  stream,  and  replacing  It  with  a  new 
structure;  this  duty  is  imposed  upon  the  town, 
—they  are  obliged  by  law  to  do  It  If  a  trav- 
eler approaches  In  broad  .daylight  and,  with 
the  knowledge  that  the  bridge  is  removed,  un- 
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dertakes  to  cross  the  chasm,  he  takes  his 
chances,  and  If  he  sustains  damages  the  town 
surely  could  not  be  held  responsible.  His 
knowledge  of  the  danger  Is  equivalent  to  prior 
notice  on  the  part  of  the  town. 

But  It  Is  claimed  In  this  case  that  when  plain- 
tiff turned  Into'  Pine  street,  and  was  within  100 
feet  of  the  roller,  there  was  not  sufficient  op- 
portunity for  him  to  ■turn  round,  and  hence 
he  was  obliged  to  proceed  In  the  direction  of 
the  roller.  The  evidence  does  not  satisfy  us 
that  he  had  not  sufficient  opportunity  to  change 
his  direction  of  travel  upon  a  street  the  width 
of  that  one.  From  a  careful  examination  of 
the  evidence,  we  are  satisfied  that,  by  the  prop- 
er exercise  of  due  care  on  his  part,  this  ac- 
cident might  have  been  avoided;  but  having 
failed  in  that  respect,  and  taken  his  chances, 
he  must  abide  the  result 

Judgment  for  defendant 


(Si  He.  MS) 


STATE!  v.  ELA. 


(Supreme  Judicial  Court  of  Maine.    Jan.  26, 
1898.) 

Pirjurt— Indictment. 

1.  While  the  statute  relating  to  indictments 
for  perjury  requires  only  the  allegation  of  ma- 
teriality, yet,  if  the  recited  testimony  in  an  in- 
dictment for  perjury  is  clearly  not  material, 
held,  that  the  indictment  will  be  bad. 

2.  When  such  an  indictment  alleges  a  thing 
to  be  material,  and  shows  on  its  face  that  it  is 
not  material,  held,  that  the  allegation  of  ma- 
teriality, although  in  the  words  of  the  statute, 
cannot  save  the  indictment. 

3.  In  an  indictment  for  perjury,  the  common 
law  requires  that  there  must  be  some  proceed- 
ing, matter,  or  thing  to  which  the  oath  ..was 
taken;  and  such  an  Indictment  must  set  forth 
the  issue  in  which  an  alleged  false  affidavit  was 
made,  as  well  as  the  character  and  the  juris- 
diction of  the  court  or  magistrate.  Held,  that 
an  indictment  for  oerjury  is  bad  which  fails  to 
set  forth  the  issue  between  the  parties  in  which 
the  affidavit  was  made,  or  does  not  show  the 
materiality  of  the  testimony. 

4.  The  defendant  was  indicted  for  making  a 
false  affidavit,  to  the  effect  that  he  had  made  a 
careful  search  among  his  own  papers,  etc.  The 
indictment  contained  no  assignment  of  per- 
jury of  any  part  of  the  affidavit,  but  charged 
the  whole  to  be  false,  and  the  whole  to  be  ma- 
terial. Held,  that  it  cannot  all  be  false.  If  no 
search  was  made,  then  It  is  true  that  nothing 
was  found.  If  search  was  made,  and  the  papers 
were  found,  which  the  defendant  denied,  then 
the  affidavit  was  true  in  part  and  false  in 
part  Held,  that  the  allegation  of  falsehood  in 
Its  entirety  is  contradictory. 

5.  Several  assignments  may  be  made,  and,  if 
one  is  sustained  by  the  proof,  a  conviction  may 
follow:  but  each  assignment  must  be  specific. 

6.  The  defendant  was  indicted  for  making  a 
false  affidavit  and  the  perjury  assigned  in  one 
clause  was  as  follows:  I  cannot  take  a  single 
step  in  making  more  definite  account"  The  in- 
dictment further  showed  that  the  defendant  was 
not  a  party  to  the  proceeding,  being  the  settle- 
ment of  an  account  in  probate,  and  therefore 
could  not  render  an  account  Held,  that  the  in- 
dictment is  bad.  There  is  no  allegation  in  this 
count  from  which  the  court  can  see  its  mate- 
riality to  the  issue,  whatever  it  was,  then  pend- 
ing. 

(Official.) 


Exceptions  from  supreme  Judicial  court, 
Sagadahoc  county. 

Richard  Ela  was  indicted  for  perjury,  and, 
from  a  judgment  overruling  the  demurrer  to 
the  indictment,  he  excepts.    Sustained. 

This  was  an  indictment  for  perjury,  con- 
taining three  counts,  found  by  the  grand 
Jury  of  this  court  sitting  below  at  Bath, 
county  of  Sagadahoc,  on  the  third  Tuesday 
of  August,  A.  D.  1896.  The  indictment  is  as 
follows: 

"*  •  •  That  Richard  Ela,  of  Cambridge, 
in  the  county  of  Middlesex  and  common- 
wealth of  Massachusetts,  on  the  first  day  of 
April,  In  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety,  at  Bath,  in  the 
said  county  of  Sagadahoc,  before  William  T. 
Hall,  Judge  of  the  court  of  probate,  within 
and  for  the  said  county  of  Sagadahoc,  then 
and  there  having  competent  authority  to  ad- 
minister oaths,  appeared  as  a  witness  in  a 
proceeding  in  which  Alfred  Ela  and  Lucia 
Ela  were  parties,  then  and  there  being  heard 
before  a  tribunal  of  competent  Jurisdiction, 
to  wit,  said  court  of  probate,  and  -then  and 
there  committed  the  crime  of  perjury  by  tes- 
tifying as  follows: 

"  'I  (meaning  the  said  Richard  Ela)  have 
made  careful  search  among  my  own  papers 
and  those  of  Lucia  Ela,  and  have  been  un- 
able to  find  a  single  book  or  paper  referring 
in  the  least  to  the  matter,  except  the  papers 
on  file  in  the  probate  court  here,  and  a  pa- 
per: "Cambridge,  Nov.  27,  1882.  In  con- 
sideration of  one  dollar  to  me  in  .band  paid, 
I  hereby  release  Lucia  Ela,  of  Cambridge, 
from  all  claims,  of  every  nature,  which  I 
have  against  her  as  guardian.  Witness  my 
hand  and  seal  Alfred  Ela  [Seal],"— and 
one  other  paper  in  two  parts,  preliminary  to 
above.  I  (meaning  the  said  Richard  Ela) 
cannot  take  a  single  step  (meaning  any  ac- 
tion whatsoever)  in  making  more  definite 
account,'— which  said  testimony  was  materi- 
al to  the  issue  then  and  there  pending  In 
said  proceeding,  and  was  untrue  and  false, 
as  the  said  Richard  Ela  then  and  there  well 
knew,  against  the  peace  of  the  said  state 
and  contrary  to  the  statute  in  such  case 
made  and  provided. 

"And  the  Jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  Richard 
Ela,  of  Cambridge,  in  the  county  of. Middle- 
sex and  commonwealth  of  Massachusetts,  on 
the  first  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  nine- 
ty, at  Bath,  in  the  said  county  of  .Sagadahoc, 
before  William  T.  Hall,  judge  of  the  court 
of  probate,  within  and  for  the  said  county  of 
Sagadahoc,  then  and  there  having  compe- 
tent authority  to  administer  oaths,-  appeared 
as  a  witness  in  a  proceeding  in  which  Alfred 
Ela  and  Lucia  Ela  -were  parties,  then  and 
there  being  heard  before  a  tribunal  of  com- 
petent jurisdiction,  to  wit,  said  court  of  pro- 
bate, and  then  and  there  committed  the 
crime  of  perjury,  by  falsely,  willfully,  and 
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corruptly  swearing,  upon  oath,  then  and 
there  taken  before  the  said  judge  then  and 
there  presiding,  In  the  proceeding  aforesaid, 
to  the  truth  of  the  contents  of  a  certain 
writing  signed  by  the  said  Richard  Ela,  dat- 
ed Bath,  Maine,  April  first,  A.  D.  1880,  and 
purporting  to  be  an  affidavit,  which  said 
writing  was  then  and  there  used  in  said  pro- 
ceeding, and  which  said'  writing  was  as  fol- 
lows: 'Bath,  Maine,  April  1,  1890.  I  have 
made  careful  search  among  my  own  papers 
and  those  of  Lucia  Ela,  and  have  been  un- 
able to  find  a  single  book  or  paper  referring 
In  the  least  to  the  matter  except  the  papers 
on  file  in  the  probate  court  here,  and  a  pa- 
per: "Cambridge,  Not.  27,  1882.  In  consid- 
eration of  one  dollar  to  me  in  hand  paid,  I 
hereby  release  Lucia  Ela,  of  Cambridge, 
from  all  claims,  of  every  nature,  which  I 
have  against  her  as  guardian.  Witness  my 
hand  and  seal.  Alfred  Ela  [Seal.],"— and 
one  other  paper,  in  two  parts,  preliminary  to 
above.  I  cannot  take  a  single  step  in  mak- 
ing more  definite  account.     Richard  Ela.' 

"Wherein,  In  said  writing,  the  statement: 
'I  have  made  careful  search  among  my  own 
papers  and  those  of  Lucia  Ela,  and  have 
been  unable  to  find  a  single  book  or  paper 
referring  in  the  least  to  the  matter  except  the 
papers  on  file  In  the  probate  court  here,  and 
a  paper:  "Cambridge,  Nov.  27,  1882.  In  con- 
sideration of  one  dollar  to  me  in  hand  paid, 
I  hereby  release  Lucia  Ela,  of  Cambridge, 
from  all  claims,  of  every  nature,  which  I 
have  against  her  as  guardian.  Witness  my 
hand  and  seal.  Alfred  Ela  [Seal.],"— and 
one  other  paper,  in  two  parts,  preliminary  to 
above,'— was  material  to  the  issue  then  and 
there  pending  in  said  proceeding,  and  was 
untrue  and  false,  as  the  said  Richard  Ela 
then  and  there  well  knew,  against  the  peace 
of  the  said  state,  and  contrary  to  the  statute 
in  such  case  made  and  provided. 

"And  the  Jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  Richard 
Ela,  of  Cambridge,  in  the  county  of  Middle- 
sex and  commonwealth  of  Massachusetts,  on 
the  first  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  nine- 
ty, at  Bath,  in  the  said  county  of  Sagadahoc, 
before  William  T.  HaU,  Judge  of  the  court 
of  probate,  within  and  for  the  said  county 
of  Sagadahoc,  then  and  there  having  com- 
petent authority  to  administer  oaths,  ap- 
peared as  a-  witness  in  a  proceeding  In  which 
Alfred  Ela  and  Lucia  Ela  were  parties,  then 
and  there  being  heard  before  a  tribunal  of 
competent  Jurisdiction,  to  wit,  said  court  of 
probate,  and  then  and  there  committed  the 
crime  of  perjury  by  falsely,  willfully,  and 
corruptly  swearing,  upon  oath  then  and 
there  taken  before  the  said  judge,  then  and 
there  presiding  in  the  proceeding  aforesaid, 
to  the  truth  of  the  contents  of  a  certain 
writing  signed  by  the  said  Richard  Ela,  dat- 
ed Bath,  Maine,  April  first,  A.  D.  1890,  and 
purporting  to  be  an  affidavit,  which  said 
writing  was  then  and. there  used  In  said 


proceeding,  and  which  said  writing  was  as 
follows:  'Bath,  Maine,  April  1,  1890.  I  have 
made  careful  search  among  my  own  papers 
and  those  of  Lucia  Ela,  and  have  been  un- 
able to  find  a  single  book  or  paper  referring 
In  the  least  to  the  matter  except  the  papers 
on  file  in  the  probate  court  here,  and  a  pa- 
per: "Cambridge,  Nov.  27,  1882.  In  consid- 
eration of  one  dollar  to  me  in  hand  paid,  I 
hereby  release  Lucia  Ela,  of  Cambridge,  from 
all  claims,  of  every  nature,  which  I  have 
against  her  as  guardian.  Witness  my  hand 
and  seal.  Alfred  Ela  [Seal.],"— and  one 
other  paper,  in  two  parts,  preliminary  to 
above.  I  cannot  take  a  single  step  in  making 
more  definite  account.     Richard  Ela.' 

"Wherein,  in  said  writing,  the  statement, 
'I  cannot  take  a  single  step  in  making  more 
definite  account,'  was  material  to  the  issue 
then  and  there  pending  In  said  proceeding, 
and  was  untrue  and  false,  as  the  said  Rich- 
ard Ela  then  and  there  well  knew,  against 
the  peace  of  the  state,"  etc. 

The  defendant  demurred  to  the  Indictment, 
and,  the  demurrer  having  been  overruled,  he 
was  allowed  bis  bill  of  exceptions,  in  which 
it  was  stipulated  that  he  might  plead  over 
If  the  exceptions  should  be  overruled. 

Grant  Rogers,  Co.  Atty.,  for  the  State. 
Charles  A.  True,  for  defendant. 

STROUT,  J.  This  indictment  contains  three 
counts.  The  first  charges  oral  perjury  in 
testifying  before  the  probate  court  The  oth- 
er two  charge  perjury  In  swearing  to  the 
truth  of  a  paper  signed  by  the  defendant 
The  first  count  follows  substantially  the  form 
given  in  Rev.  St  c.  122,  i  4,  which  was  held 
good  in  State  v.  Corson,  59  Me.  139.  It  char- 
ges that  the  testimony  was  material  to  the 
issue  then  pending.  But  the  count  alleges 
that  the  parties  to  this  proceeding  were  Al- 
fred Ela  and  Lucia  Ela.  The  testimony 
complained  of  was  that  the  defendant  had 
made  search  among  his  own  papers  and  those 
of  Lucia  Ela,  and  found  no  book  or  paper 
relating  to  the  matter,  except  two  mentioned. 
It  does  not  appear  how  a  search  by  a  stran- 
ger for  papers  could  be  material  to  an  issue 
between  two  other  parties.  Defendant  was 
not  a  party  to  the  proceeding  in  court  Why 
should  he  search  for  papers  among  his  own  or 
those  of  another  party?  Of  what  consequence 
could  It  possibly  be  to  the  litigant  parties 
whether  he  searched  or  did  not  search,  wheth- 
er he  found  or  did  not  find,  papers  desired  by 
them?  To  constitute  perjury,  the  testimony 
must  be  material  to  the  issue.  While  the 
statute  requires  only  the  allegation  of  ma- 
teriality, yet,  if  the  recited  testimony  is 
clearly  not  material,  the  indictment  defeats 
Itself.  It  alleges  a  thing  to  be  material,  an,d 
shows  on  its  face  that  it  Is  not  material. 
The  allegation  of  materiality,  though  In  the 
words  of  the  statute,  in  such  a  case  cannot 
save  the  indictment  This  count  is  therefore 
bad. 
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The  other  two  counts  relate  to  an  affidavit 
of  defendant,  and  are  drawn  under  Rev.  St 
c.  122,  {  5.  The  form  there  provided  has 
been  held  Insufficient  by  this  court  In  State 
t.  Mace,  76  Me.  04.  The  remedial  statute  of 
23  Geo.  IL  c.  11,  has  not  been  adopted  In  this 
state.     State  v.  Hanson,  39  Me.  339. 

These  counts  therefore  must  be  sustained, 
If  at  all,  at  common  law.  By  the  common 
law,  "there  must  be  some  proceeding,  matter, 
or  thing  to  which  the  oath  was  taken;  and 
by  the  common  law  the  indictment  must  set 
It  forth,  so  as  to  exhibit  its  character  and  the 
jurisdiction  of  the  court  or  magistrate."  State 
v.  Hanson,  supra;  Com.  v.  Knight,  12  Mass. 
274. 

It  must  also  set  forth  enough  of  the  Issue 
between  the  parties  to  show  the  materiality 
of  the  testimony.  Com.  v.  Johns,  0  Gray, 
275;  People  v.  Fox,  25  Mich.  492;  Com.  v. 
Byron,  14  Gray,  31;  Beecher  v.  Anderson,  45 
'Mich.  552,  8  N.  W.  539.  See  form  of  Indict- 
ment at  common  law  in  2  Archb.  Cr.  Prac. 
&  PI.  p.  967.  Nothing  appears  In  either  of 
these  counts  from  which  the  court  can  see 
what  the  issue  wis  from  which  to  Judge  of 
the  materiality  of  the  affidavit. 

The  second  count  contains  no  assignment 
of  perjury  of  any  part  of  the  affidavit,  but 
charges  the  whole  to  be  false,  and  the  whole 
to  be  material.  It  cannot  all  be  false.  If  no 
search  was  made,  then  it  was  true  that  noth- 
ing was  found.  If  search  was  made,  and 
papers  were  found,  which  the  affiant  denied, 
then  the  affidavit  was  true  in  part  and  false 
in  part;  but  the  allegation  is  of  falsehood 
in  Its  entirety,  which  Is  contradictory.  It 
does  not  inform  the  defendant  whether  the 
alleged  fact  of  search  or  of  not  finding  Is  to 
be  relied  on.  There  should  be  an  assign- 
ment of  the  perjury  when  part  of  the  paper 
Is  or  must  be  true,  so  that  the  defendant 
may  "be  Informed  of  the  specific  charge  he  is 
to  answer.  Several  assignments  may  be 
made,  and,  If  one  Is  sustained  by  the  proof,  a 
conviction  may  follow,  but  each  assignment 
must  be  specific. 

It  is  stated  in  the  affidavit  that  no  'book  or 
paper  was  found  "referring  in  the  least  to 
the  matter,"  except  those  stated.  Whether 
any  paper  referred  to  a  particular  matter 
was  In  the  nature  of  opinion,  and  cannot  be 
assigned  as  perjury.  Com.  v.  Brady,  5  Cray, 
78.  TO  what  matter  reference  was  had  does 
not  appear  in  the  affidavit,  and  is  not  alleged 
In  the  Indictment  To  be  sustained,  the  in- 
dictment must  negative  the  matter  sworn  to 
which  Is  alleged  to  be  false,  by  special  aver- 
ment. That  averment  should  be  as  to  such 
parts  as  the  prosecutor  can  falsify,  admitting 
the  truth  of  the  rest  2  Archb.  Cr.  Prac.  & 
PL  p.  965,  and  note;  2  Whart  Prec.  Ind.  p. 
577. 

The  third  count,  in  addition  to  charging  the 
falsity  of  the  affidavit  generally,  assigns  the 
perjury  In  one  clause,  "I  cannot  take  a  single 
step  in  making  more  definite  account,"  and  al- 
leges Its  materiality  and  falsity.    The  phrase 


may  refer  to  an  account  being  rendered  or  to 
be  rendered  to  tne  probate  court,  In  settling 
some  estate.  But  the  indictment  shows  that 
the  defendant  was  not  a  party  to  the  proceed- 
ing. He  therefore  could  not  render  an  ac- 
count He  had  no  authority  to  do  so.  If  he 
attempted  It  the  court  would  not  be  au- 
thorized to  receive  It  He  was  a  stranger  to 
the  proceeding.  The  statement  was  literally 
true.  It  was  immaterial  to  the  issue  be- 
tween the  parties  whether  this  defendant 
could  render  an  account  or  furnish  the  data 
for  one.  It  was  not  his  duty  to  do  either.  If 
It  referred  to  an  accounting  by  himself  to  the 
parties  or  either  of  them,  It  was  matter  of 
opinion.  Com.  v.  Brady,  supra.  There  Is  no 
allegation  In  this  count  from  which  the  court 
can  see  Its  materiality  to  the  issue,  what- 
ever It  was,  then  pending. 
Exceptions  sustained.    Indictment  quashed. 


(91  Me.  316) 

STERLING  v.  INHABITANTS  OF  CUMBER- 
LAND COUNTY. 
(Supreme  Judicial  Court  of  Maine.    Jan.  29, 
1898.) 

Officer— Action  for  Furs— Liability  or  Coonty 

—Allowance  bt  County  Commissioners 

—Sheriffs— Compensation. 

1.  An  officer  whose  fees  are  fixed  by  statute 
for  the  service  of  criminal  process  is  not  a 
creditor  of  the  county,  and  has  no  right  of  ac- 
tion therefor. 

2.  The  service  of  such  person  is  in  obedience 
to  law,  and  there  is  no  contract,  express  or  im- 
plied, between  him  and  the  county. 

3.  It  is  the  duty  of  the  county  commissioners 
to  audit  and  allow  such  fees  as  are  legal,  and  or- 
der them  paid  from  the  county  treasury.  The 
law  gives  no  appeal  from  their  decision,  and 
the  officer  cannot  create  one  by  suit  to  recover 
his  claim. 

4.  Held,  that  the  compensation  of  sheriffs,  and 
deputies  acting  under  their  directions,  especially 
charged  with  the  enforcement  of  the  liquor  law, 
under  Rev.  St.  c.  27,  §  60,  is  fixed  by  statute,  as 
follows,  viz.:  "A  per  diem  of  two  dollars;  travel, 
six  cents  per  mile;  and  incidentals  that  are 
just  and  reasonable."  There  is  no  other  fee  or 
compensation  for  the  service  of  a  warrant,  and 
therefore  none  can  be  allowed. 

(Official.) 

Report  from  superior  court,  Cumberland  coun- 
ty. 

Action  by  Seth  Sterling  against  the  Inhabit- 
ants of  Cumberland  county.  Plaintiff  non- 
suited. 

This  was  an  action  of  debt  brought  by  the 
plaintiff  to  recover  from  the  defendant  county 
the  statutory  fee  of  50  cents  for  the  service  of 
each  search  warrant  enumerated  to  the  plain- 
tiff's declaration.  The  plaintiff  was  a  regular- 
ly appointed  and  duly  commissioned  deputy 
sheriff  for  the  county  of  Cumberland.  All  of 
said  warrants  were  legally  Issued,  directed  to 
the  plaintiff,  and  committed  to  him  for  serv- 
ice by  the  Judge  or  recorder  of  the  municipal 
court  of  the  city  of  Portland,— a  court  having 
Jurisdiction  in  criminal  cases  in  said  county. 
The  plaintiff  seasonably  made  service  of  each 
of  said  warrants,  and  of  other  similar  war- 
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rants,  and  made  Immediate  return  thereof. 
Upon  all  warrants  served  the  plaintiff  returned 
memorandum  of  his  fees,  which  in  every  case 
Included  50  cents  for  the  service  of  the  war- 
rant Bills  of  cost  were  taxed  by  the  court. 
Including  In  each  case  50  cents  for  service  of 
the  warrant,  and  duly  certified  as  provided  by 
statute.  Upon  all  warrants  served  by  the 
plaintiff  where  liquor  was  seized  and  the  re- 
spondent arrested,  and  In  all  appealed  cases, 
the  fee  for  service  of  warrants,  50  cents  each, 
was  allowed  and  paid.  Upon  all  warrants 
served  by  the  plaintiff  where  liquor  was  seized 
and  no  arrests  made,  costs,  Including  50  cents 
for  the  service  of  each  warrant,  were  taxed 
by  the  recorder  of  said  municipal  court,  and 
certified  to  the  county  commissioners.  In  cases 
where  no  liquor  was  seized  and  no  person  ar- 
rested, costs  were  taxed  on  the  original  war- 
rants, and  the  warrants  themselves  presentee1 
to  the  commissioners  by  the  recorder.  The 
county  commissioners  examined  and  corrected 
the  bills  of  cost,  Including  the  fees  of  the  plain- 
tiff, and  refused  to  order  to  be  paid  out  of  the 
county  treasury  the  fee  of  50  cents  for  the  serv- 
ice of  each  of  the  warrants  named  In  the  plain- 
tiff's declaration,  .viz.  503  warrants  by  him 
served  where  liquor  was  seized  and  no  person 
arrested,  and  857  warrants  served  by  him 
where  no  liquor  was  seized  and  no  person  ar- 
rested. 

Seth  L.  Larrabee,  for  plaintiff.  Ohas.  A 
True,  for  defendants. 

HASKELL,  J.  Debt  by  a  deputy  sheriff  to 
recover  of  the  county  fees  for  the  service  of 
liquor  warrants  disallowed  by  the  county  com- 
missioners. 

1.  The  action  cannot  be  maintained.  An 
officer  whose  fees  are  fixed  by  statute  for  the 
service  of  criminal  process  is  not  a  creditor  of 
the  county,  and  has  no  right  of  action  therefor. 
His  fees  are  payable  from  the  treasury  only 
upon  warrant  of  some  judicial  tribunal  or  au- 
diting board  empowered  to  audit  and  allow 
such  fees,  and  order  them  paid  from  the  treas- 
ury. '  If  every  oflicer,  state  witness,  or  Juror 
could  sue  for  and  recover  fees,  regardless  of 
control  by  the  court,  public  business  would  be 
embarrassed,  and  confusion  might  ensue  that 
would  be  Intolerable.  The  service  of  such  per- 
son is  in  obedience  to  law,  and  there  is  no 
contract,  express  or  Implied,  between  him  and 
the  county.  Clark  y.  Clark,  82  Me.  255.  In 
the  case  at  bar  the  law  required  the  plaintiff  to 
return  his  fees  to  the  municipal  court  of  Port- 
land, and,  as  the  case  there  ended,  that  court, 
not  being  authorized  to  draw  warrants  upon  the 
county  treasurer,  could  only  certify  them  to 
the  county  commissioners,  whose  duty  it  was 
to  audit  and  allow  such  as  were  legal,  and  or- 
der them  paid  from  the  county  treasury.  The 
law  gives  no  appeal  from  their  decision,  and 
the  plaintiff  cannot  create  one  by  Bult  to  re- 
cover his  claim.  The  most  he  could  do  would 
be  to'  apply  to  the  supreme  Judicial  court,  that 
has  supervisory  Jurisdiction  over  all  Inferior 


courts,  for  the  correction  of  any  erroneous  ac- 
tion of  the  commissioners  apart  from  the  exer- 
cise of  Judgment  and  discretion. 

2.  The  plaintiff  was  a  deputy  of  the  sheriff, 
especially  charged  with  the  enforcement  of  the 
liquor  law  under  the  act  of  1872,  now  section 
00,  c.  27,  Rev.  St  That  statute  charges  such 
officers  with  diligent  and  faithful  inquiries  into 
violations  of  law,  and  directs  them  to  institute 
proceedings  by  "promptly  entering  a  complaint 
before  a  magistrate  and  executing  the  warrants 
thereon  issued  or  by  furnishing  the  county  at- 
torney promptly  and  without  delay  with  the 
names  of  alleged  offenders  and  of   the   wlt- 


The  statute  further  provides:  "For  services 
under  this  section,  sheriffs  and  their  deputies 
acting  under  their  directions  shall  receive  the 
same  per  diem  compensation  as  for  attendance 
on  the  supreme  judicial  court,  and  the  same 
fees  for  travel  as  for  the  service  of  warrants  In 
criminal  cases,  together  with  such  Incidental 
expenses  as  are  just  and  proper,  bills  for  which 
shall  be  audited  by  the  county  commissioners 
and  paid  from  the  county  treasury." 

Nothing  can  be  plainer  'than  that  for  all 
services  under  this  statute  the  compensation 
fixed  by  it  shall  be  in  full  satisfaction  thereof. 
Now,  what  does  the  statute  require?  (1)  Dili- 
gent inquiry  into  all  violations  of  law.  (2) 
The  institution  of  proceedings  against  offenders 
by  complaint  to  magistrates,  and  the  execu- 
tion of  process  granted  by  them.  (3)  Prompt- 
ly informing  county  attorneys  who  offenders 
are,  and  giving  them  the  names  of  witnesses. 
For  doing  this,  what  shall  be  the  compensation? 
Two  dollars  a  day,  and  six  cents  a  mile  for 
travel,  and  also  incidental  expenses  that  are 
just  and  proper;  and  the  county  commissioners 
are  made  the  arbiters  to  determine  the  whole 
matter,  and  order  payment  from  the  treasury. 
These  are  all  the  fees  allowable  for  such  serv- 
ices. The  legislature  considered  them  *  ade- 
quate, and,  when  they  are  not  caa  provide 
compensation  that  Is.  All  this  plaintiff  could 
tax  Is  per  diem,  two  dollars;  travel,  six  cents 
a  mile;  and  incidentals  that  are  just  and  rea- 
sonable. '  There  Is  no  other  fee  or  compensa- 
tion for  the  service  of  a  warrant  and  therefore 
none  can  be  allowed.  After  receiving  all  the 
compensation  above  provided,  the  plaintiff  sues 
to  recover  $680  for  the  service  of  warrants. 
On  503  warrants,  liquor  was  seized,  and  no  per- 
son arrested.  On  857  warrants,  no  liquor  was 
seized,  and  no  person  arrested.  These  fees 
should  not  have  been  taxed,  and  they  were 
properly  disallowed  by  the  commissioners. 

Plaintiff  nonsuit 


(M.  He.  SSI) 
LIBBY.  v.  HALEY. 
(Supreme  Judicial  Court  of  Maine.    Feb.  '1, 

1898.) 

Sals— Rescission— Reasonable  Tims— Waives— 

Estoppel. 

1.  Where  facts  are  clearly  established,  or  are 

undisputed    or    admitted,    a    reasonable    time 

within  which  an  act  should  be  done  is  a  matter 
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of  law,  but  under  other  conditions  la  a  matter 
of  fact  for  the  jury;  and  bo,  also,  is  waiver. 
In  the  latter  case,  held,  that  it  is  not  error  to  sub- 
mit both  questions  to  the  jury,  or  for  the  court 
below  to  refuse  to  decide  either  one  as  matter 
of  law. 

2.  The  defendant  sold  on  August  22d  a  horse 
to  the  plaintiff,  with  an  alleged  warranty  of 
soundness.  The  plaintiff  attempted  a  rescission, 
and  sued  for  the  purchase  money,  and  claimed 
that  he  returned  the  horse  for  the  purposes  of 
rescission  in  a  few  days  thereafter,  and  intro- 
duced testimony  tending  to  prove  the  fact.  The 
defendant  said  that  the  rescission  was  some  two 
weeks  after  the  sale,  or  not  until  September 
8th,  and  introduced  evidence  tending  to  prove 
it.  Retd,  that  the  court  below  properly  instruct- 
ed the  jury  that  the  rescission  must  be  made 
within  a  reasonable  time,  and  exceptions  do  not 
lie  to  a  refusal  to  rule  that  September.  8th 
was  not  within  a  reasonable  time. 

3.  Estoppel  raises  an  issue  of  law;  but  waiv- 
er, an  issue  of  fact  Waiver  is  the  voluntary 
surrender  or  abandonment  of  a  right;  but,  if 
the  conduet  misleads  and  deceives,  then  the  law 
declares  an  estoppel  upon  him  who  caused  the 
mischief,  and  thereby  misled  and  deceived  the 
adverse  party. 

4.  Held,  that  the  defendant  was  not  entitled 
to  the  following  instruction  to  the  jury:  "That 
if  the  plaintiff,  from  September  8th,  when  the 
horse  was  tendered  to  the  plaintiff  and  refused, 
continuously  used  the  horse  in  his  business,  for 
driving  and  work,  until  the  trial,  he  thereby 
waived  his  right  to  rescind  the  sale."  This  was 
a  question  for  the  jury,  for  waiver  is  a  matter  of 
fact. 

(Official.) 

Exceptions  from  supreme  Judicial  court,  An- 
droscoggin county. 

Action  by  Samuel  M.  Llbby  against  Charles 
H.  Haley.  Verdict  for  plaintiff.  Defendant 
excepts.    Overruled. 

R.  W.  Crockett,  for  plaintiff.  W.  H.  Newell 
and  W.  B.  Skelton,  for  defendant. 

HASKELL,  j;  The  defendant  sold  the  plain- 
tiff a  horse,  presumably  with  a  warranty  of 
soundness.  For  breach  of  this  warranty  the 
plaintiff  attempted  a  rescission,  and  sues  for 
the  purchase  money.  The  sale  was  August 
22d.  The  plaintiff  claimed  that  he  returned 
the  horse  for  the  purposes  of  rescission  in  a 
few  days  thereafter,  and  introduced  testimony 
tending  to  prove  the  fact.  The  defendant  says 
that  it  was  some  two  weeks,— not  until  Septem- 
ber 8th,— and  Introduced  evidence  tending  to 
prove  It  The  court  below  properly  Instructed 
the  Jury  that  the' rescission  must  be  made  with- 
in a  reasonable  time,  and  refused  to  rule  that 
September  8th  was  not  within  a  reasonable 
time.  To  this  refusal  the  defendant  has  ex- 
cepted. , 

What  is  a  reasonable  time  within  which  an  act 
must  be  done  may  be  a  question  of  law.  "Where 
the  facts  are  clearly  established,  or  are  undis- 
puted or  admitted,  reasonable  time  is  a  question 
of  law.  But  where  what  is  a  reasonable  time 
depends  upon  certain  other  controverted  points, 
or  where  the  motives  of  the  party  enter  into 
the  question,  the  whole  is  necessary  to  be  sub- 
mitted to  a  jury  before  any  judgment  can  be 
formed  wnetber  the  time  was  or  was  not  rea- 
sonable."   Hill  t.  Hobart,  16  Me.  168. 

In  the  case  at  bar,  plaintiff  and  defendant 


had  several  Interviews  between  the  sale  and  the 
rescission,  September  .8th;  and  plaintiff  asserts 
that  he  Informed  defendant  of  the  breach  of 
warranty,  and  wanted  to  know  "what  he  was 
going  to  do  about  it,"  and,  receiving  no  satis- 
faction, tendered  a  return.  Whether  a  return 
September  8th  was  seasonable  would  depend 
upon  the  intervening  facts  and  circumstances, 
all  of  which  are  disputed,  so  that  it  could  not 
be  said,  without  settling  the  facts,  whether 
the  return  was  seasonable.  The  question  was 
properly  and  carefully  submitted  to  the  jury, 
and  defendant's  exception  to  the  refusal  of  the 
court  to  settle  the  matter  as  a  question  of  law 
cannot  be  sustained. 

The  defendant  also  requested  the  court  below 
to  rule,  in  substance,  that  if  plaintiff,  from 
September  8th,  when  the  horse  was  tendered 
to  defendant  and  refused,  to  the  trial,  "con- 
tinuously used  the  horse  in  his  business  for 
driving  and  work,"  he  thereby  waived  his  right 
to  rescind  the  sale.  The  request  was  refused,  and 
defendant  took  an  exception.  Here  again  was 
a  question  for  the  Jury,  for  waiver  is  matter  of 
fact.  Robinson  v.  Insurance  Co.,  90  Me.  385, 
38  Atl.  320.  No  estoppel  is  claimed,  which  is 
matter  of  law.  Sometimes  the  conduct  of  a 
party  may  show  that  he  not  only  Intended  to, 
and  did,  waive  his  rights,  but  that  the  adverse 
party  had  been  misled  thereby,  when  the  law 
raises  an  absolute  bar  to  the  repudiation  of 
conduct  that  caused  the  mischief.  This  is 
estoppel,  although  it  may  contain  all  the  ele- 
ments of  waiver.  But  the  reverse  may  not  be 
true;  for  a  party  may  so  conduct  himself  as  to 
show  an  intention  to  waive  his  rights,  when  the 
adverse  party  has  not  been  deceived  or  misled 
thereby,  and  no  estoppel  would  arise,  although 
a  waiver  may  well  be  found.  It  seems  to  me 
that  one  difference  between  waiver  and  estop- 
pel is  that  in  the  former  the  result  was  volun- 
tary, while  in  the  latter  the  conduct  of  the 
party  may  have  been  voluntary,  but  with  in- 
tention not  to  lose  any  existing  rights,  yet,  if 
such  conduct  mislead,  then  estoppel  arises.  One 
is  the  voluntary  surrendering  of  a  right.  Stew- 
art v.  Crosby,  50  Me.  134;  Hoxle  v.  Insurance 
Co.,  32  Conn.  21.  And  the  other  is  the  inhi- 
bition to  assert  it  from  mischief  that  it  has 
caused  Shaw  v.  Spencer,  100  Mass.  395. 
The  cases  do  not  all  recognize  this  distinction, 
and  apply  the  doctrines  of  waiver  and  estoppel 
indiscriminately  in  furtherance  of  justice.  If 
this  distinction,  however,  be  regarded,  then 
it  logically  follows  that  waiver  is  a  matter  of 
fact  for  the  jury,  to  say  what  did  the  conduct 
mean.  What  does  it  signify?  Does  it  show 
a  voluntary  abandonment  of  some  right?  If 
yes,  then  the  party  h*s  waived,  it,  and  can- 
not regain  it  But  if  the  conduct  misleads,  de- 
ceives, then  the  law  visits  the  consequences  up- 
on him  who  has  caused  the  mischief,  and  de- 
clares an  estoppel. 

In  the  case  at  bar,  no  estoppel  arises,  for  no 
one  has  been  deceived,  and  whether  the  plain- 
tiff concluded  to  abandon  his  claim  to  a  rescis- 
sion of  the  sale  depends  upon  the  significance 
of  his  treatment  and  use  of  the  property.    U 
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he  had  so  treated  It  as  to  show  an  Intention  to 
regard  it  as  his  own,  as  if  he  had  used  it  for  his 
own  benefit,  and  to  the  Injury  of  it,  or  bo  as  to 
decrease  its  value.  Instead  of  merely  keeping  it, 
a  waiver  might  be  found.  But  if  the  keeping 
of  property,  like  the  ordinary  use  of  a  horse, 
that  was  no  more  than  the  good  of  the  animal 
required,  and  merely  reduced  the  expenses 
chargeable  to  the  owner,  then  no  injury  to  it 
would  follow,  and  no  Intent  to  possess  it  as  his 
own  would  appear,  and  no  waiver  should  be 
found.  All  these  considerations  were  proper 
for  a  Jury,  and  the  court  below  might  well 
refuse  to  decide  the  question  of  waiver  as  one 
of  law. 
Exceptions  overruled. 


(91  Ma.  289) 

ATHERTON  v.  BRITISH  AMERICA  ASSUR 

CO. 

(Supreme  Judicial  Court  of  Maine.    Jan.  25, 

1898.) 
Ihsurinob — Ownership— Increase  op  Risk — 
-  Fkaud. 

1.  A  policy  of  insurance  contained  a  provision 
that  it  should  be  void  if  the  subject  of  insurance 
be  a  building  on  ground  not  owned  by  the  in- 
sured in  fee  simple. 

Bat  the  statute  provides  that  erroneous  de- 
scriptions of  value  or  title  by  the  insured  shall 
not  prevent  a  recovery  upon  the  policy  unless 
the  jury  find  that  the  difference  Detween  the 
property  as  described  and  as  it  really  existed 
contributed  to  the  loss,  or  materially  increased 
the  risk,  and  that  a  breach  of  any  of  the  terms 
of  the  policy  by  the  insured  does  not  affect  the 
policy  unless  they  "materially  increase  the  risk." 

in  a  suit  upon  the  policy  the  question  of  en- 
hanced risk  is  properly  one  for  the  jury,  rather 
than  the  court. 

2.  Fraud  and  false  swearing  imply  something 
more  than  some  mistake  of  fact  or  honest  mis- 
statements on  the  part  of  the  insured. 

3.  They  consist  in  knowingly  and  intentional- 
ly stating  upon  oath  what  is  not  true,  or  the 
statement  of  a  fact  as  true  which  the  party  does 
not  know  to  be  true,  and  which  he  has  no  rea- 
sonable ground  for  believing  to  be  true. 

(Official.) 

Action  by  Catherine  H.  Atherton  against 
the  British  America  Assurance  Company. 
Verdict  for  plaintiff.  Motion  by  defendant 
for  a  new  trial.    Overruled.. 

Tascus  Atwood,  for  plaintiff.  EL  W. 
Oakes,  for  defendant 

FOSTER,  J.  Action  upon  a  policy  of  in- 
surance against  fire  upon  the  plaintiff's  one- 
story  frame  building  and  addition,  a  soda 
fountain  and  appurtenances  thereto,  and 
upon  her  stock  in  trade,  consisting  of  tobac- 
co, cigars,  fruit,  confectionery,  etc. 

The  verdict  was  for  $291.86,  and  the  case 
comes  before  the  court  on  a  motion  to  set 
the  verdict  aside,  and  four  grounds  are  urged 
in  support  of  the  motion: 

First  That,  contrary  to  the  conditions  of 
the  policy,  the  building  Insured  was  on 
ground  not  owned  by  the  plaintiff. 

Second.  That  fireworks  were  kept  upon  the 
premises.. 


Third.  That  the  .plaintiff  was  guilty  of 
fraud  and  false  swearing. 

Fourth.  That  the  fire  was  caused  by  the 
direction  and  procurement  of  the  plaintiff. 

It  Is  true  that  the  policy  provides  that  it 
shall  be  void  if  the  subject  of  insurance  be 
a  building  on  ground  not  owned  by  the  in- 
sured In  fee  simple.  In  this  case  the  build- 
ing was  on  leased  land,  and  was  not  owned 
in  fee  simple  by  the  plaintiff. 

But  the  statute  (Rev.  St  c.  49,  §  20)  pro- 
vides that  erroneous  descriptions  of  value  or 
title  by  the  Insured  shall  not  prevent  a  re- 
covery upon  the  policy  unless  the  Jury  find 
that  the  difference  between  the  property  as 
described  and  as  it  really  existed  contrib- 
uted to  the  loss,  or  materially  increased  the 
risk,  and  that  a  breach  of  any  of  the  terms 
of  the  policy  by  the  Insured  does  not  affect 
the  policy  unless  they  "materially  increase 
the  risk." 

In  a  suit  upon  the  policy  the  question  of 
enhanced  risk  is  properly  one  for  the  Jury, 
rather  than  the  court  Sweat  v.  Insurance 
Co.,  79  Me.  109,  8  AtL  457;  Oilman  v.  In- 
surance. Co.,  81  Me.  488,  496,  17  Atl.  544; 
Bellatty  v.  Insurance  Co.,  61  Me.  414;  Rice  v. 
Tower,  1  Gray,  428,  430.  In  reference  to  the 
keeping  of  fireworks  upon  the  premises,  the 
evidence  discloses  that  only  a  small  amount 
was  kept  in  a  zinc-lined  ice  chest  The  tes- 
timony was  sufficient,  we  think,  in  warrant- 
ing the  jury  in  coming  to  the  conclusion  that 
the  defendant  failed  in  its  burden  of  show- 
ing that  this  fact  materially  increased  the 
risk.     . 

Whether  the  plaintiff  was  guilty  of  fraud 
and  false  swearing  was  also  a  question  ad- 
dressed to  the  judgment  of  the  Jury,  and  by 
their  verdict  they  have  negatived  that  fact. 

Fraud  and  false  swearing  imply  something 
more  than  some  mistake  of  fact  or  honest 
misstatements  on  the  part  of  the  assured. 
They  consist  in  knowingly  and  intentionally 
stating  upon  oath  what  is  not  true,  or  the 
statement  of  a  fact  as  true  which  the  party 
does  not  know  to  be  true,  and  which  be  has 
no  reasonable  ground  for  believing  to  be 
true.  Llnscott  v.  Insurance  Co.,  88  Me.  497. 
34  Atl.  405;  Dolloff  v.  Insurance  Co.,  82  Me. 
266, 19  Atl.  396;  Claflln  v.  Insurance  Co.,  110 
U.  S.  81,  3  Sup.  Ct.  507. 

Nor  do  we  think  the  verdict  should  be  dis- 
turbed upon  the  ground,  as  claimed  in  de- 
fense, that  the  plaintiff  procured  the  fire  to 
be  set. 

The  evidence  was  conflicting  upon  this 
point,  and  that  relied  upon  by  the  defense 
came  from  two  boys  who  certify  that  they 
set  fire  to  the  building,  claiming  they  were 
hired  to  do  so  by  the  plaintiff.  Both  are 
confessed  criminals.  Their  history  is  any- 
thing but  good.  One  admits  that  at  a  pre- 
vious trial  he  lied  under  oath.  Their  testi- 
mony is  contradictory,  Inherently  vicious, 
and,  if  believed,  would  show  that  the  plain- 
tiff hired  two  boys  to  burn  a  building,  one 
of  whom  was  a  stranger  to  her,  and  that, 
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although  she  would  want  great  care  exer- 
cised, she  proceeded  to  give  them  each  three 
drinks  of  whisky,  and  left  more  for  them. 
It  Is  hard  to  believe  that  an  Intelligent  Jury 
could  be  justified  in  crediting  such  a  story, 
coming  from  such  a  source.  The  Jury  saw 
not  only  the  plaintiff  upon  the  stand,  but 
also  the  two  boys,  and  heard  their  story. 
They  repudiated  the  testimony  of  the  boys, 
and  gave  credence  to  that  of  the  plaintiff. 
The  truth  or  falsity  of  the  charge  set  up  in 
defense  was  peculiarly  for  the  consideration 
of  the  jury.  We  do  not  think  their  verdict 
should  be  disturbed. 
Motion  overruled. 


(91  He.  280) 

WOOD  et  al  v.  FINSON  et  al. 

(Supreme  Judicial  Court  of  Maine.    Jan.  24. 
1898.) 

Action  oh  Oootbaot— Evidence  —  Rblsvanot— 
Exceptions. 

1.  Oftentimes  when  the  issue  is  whether  a 
particular  contract  was  made  between  the  par- 
ties, and  the  evidence  is  conflicting  as  to  what 
the  contract  was,  it  is  competent  for  a  de- 
fendant to  show  the  value  or  character  of  the 
property  which  he  was  to  receive,  as  compared 
with  that  in  the  contract  claimed  by  the  op- 
posite party,  as  tending  to  show  the  improbabili- 
ty of  the  contract  as  alleged  by  such  party. 

2.  In  this  case,  while  the  fact  of  whether 
there  had  been  insurance  effected  on  previous 
sales,  or  not,  might  not  be  conclusive  as  to 
what  was  done  in  this  particular  instance,  it 
was  admissible  on  the  question  of  probability  or 
improbability  of  the  contract  being  as  claimed 
by  the  plaintiff. 

3.  Testimony  should  not  be  excluded,  as  irrel- 
evant, which  has  a  tendency,  however  remote, 
to  establish  the  urobability  or  improbability  of 
the  fact  in  controversy. 

4.  A  speoial  finding  by  the  jury  may  render 
objections  to  the  admission  of  evidence  unavail- 
able, when  the  objections  might  otherwise  be 
tenable. 

5.  Exceptions  will  not  be  sustained  unless  it 
is  shown  affirmatively,  that  the  excepting  party 
has  been  aggrieved  by  the  ruling  complained  of. 

See  Wood  v.  Finson,  38  AtL9H,  89  Me.  459. 
(Official.) 

Exceptions  from  supreme  Judicial  court, 
Hancock  county. 

Action  by  Walter  A.  Wood  and  another 
against  Leroy  Finson  and  another.  Verdict 
for  plaintiffs,  and  defendants  except  Over- 
ruled. 

This  was  an  action  of  assumpsit  brought 
by  the  plaintiffs,  who  were  oil  merchants  in 
Boston,  against  the  defendants,  to  recover 
the  value  of  certain  oil  purchased  of  them 
during  the  years  1894  and  1896,  all  of  which 
la  admitted  to  have  been  paid  for,  except  the 
item  of  October  4, 1894,  for  20  barrels  of  ker- 
osene oil,  amounting  to  $87.28. 

The  verdict  was  for  the  plaintiffs  for  the 
sum  of  $95.50. 

In  addition  to  a  general  motion,  the  de- 
fendants took  exceptions  to  the  admission 
of  testimony  at  the  trial,  and  which  are 
stated  in  the  opinion  of  the  court. 


The  Justice  presiding  at  the  trial.  In  his 
charge  to  the  Jury,  Instructed  them,  inter 
alia,  as  follows: 

"Now,  In  the  first  place,  was  there  any 
agreement  made  between  Carlow,  or  an 
agreement  entered  into,  in  the  course  of  busi- 
ness transactions  with  the  defendants,  that 
Insurance  should  be  put  upon  all  goods, 
which  would  Include  these  particular  goods? 
Well,  you  heard  the  testimony  of  the  two 
defendants  upon  that  point,  and  they  say  so. 
Now,  if  there  was  such  an  agreement,  and 
it  had  not  been  canceled  or  superseded,  then 
it  would  hold  good.  Then  the  question  aris- 
es, what  authority  had  Carlow  to  make  such 
an  arrangement?  Well,  if  he  was  a  general 
sales  agent,  he  had  a  right  to  enter  Into  con- 
tracts of  sale,  conditions  of  sale,  arrange- 
ments about  sale,  including  the  delivery  and 
shipment  of  goods.  If  he  had  no  authority, 
it  would  not  affect  the  defendants,  unless 
they  knew  that  he  had  none,  because  the 
presumption  is  that  the  party  who  has  a 
right  to  solicit  orders  and  make  sales  has  a 
right  to  do  whatever  pertains  to  such  things, 
—the  right  to  make  prices,  the  right  to  make 
conditions,  the  right  to  do  whatever  the  own- 
er could  do,  or  might  do,  under  the  same 
circumstances.  Now,  it  is  not  material  to 
this  case  whether  he  informed  the  defend- 
ants that  he  had  a  right,  or  not,  to  make 
such  arrangements,  except  Just  in  this  way: 
If  they  did  not  know  that  he  had  any  such 
authority,  or  if  the  plaintiffs  did  not  know 
that  he  made  any  such  contracts  or  bargain 
as  a  part  of  the  business  or  contracts  with 
these  deiendants,  that  would  not  affect  the 
defendants,  hut  It  might  bear  on  the  ques- 
tion whether  he  would  be  likely  to  make  an 
arrangement  which  he  had  no  express  au- 
thority to  make  between  him  and  his  princi- 
pal. Now,  was  there  such  an  arrangement 
made?  Ton  will  understand  that  It  Is  im- 
material whether  the  plaintiff*  knew  it,  or 
not,— that  their  agent  bad  overstepped  his 
authority,  if  he  did,— because  the  defendants 
would  have  the  right  to  rely  on  such  an  ar- 
rangement made  with  such  an  agent  under 
such  circumstances.  If  you  find  there  was 
such  an  understanding,  and  that  It  applied 
to  future  contracts  the  defendants  were  to 
make  right  along  until  some  other  arrange- 
ment was  made,  why,  the  plaintiffs  would 
be  bound  by  it,  unless  released  .by  some  oth- 
er consideration. 

"That  Is  one  defense  set  up  by  the  defend- 
ants. Another  is  that  they  made  an  ar- 
rangement with  Mr.  Emery  himself,  by 
which  they  should  be  considered  released 
from  the  obligation  to  pay  for  the  twenty 
barrels  that  were  lost.  Now,  In  the  first 
place,  had  Mr.  Emery  a  right  to  make  such 
a  contract  As  a  part  of  the  sale  of  the 
goods,  had  he  a  right  to  release  this  Indebt- 
edness for  the  lost  goods? 

"I  fed  that  I  must  say  to  you,  from  the 
opinion  of  the  court  which  has  been  ren- 
dered In  this  case  (89  Me.  459,  30  AtL  911), 
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that  he  had,  If  he  was  a  general  soliciting 
agent,  because,  whether  he  had  authority  to 
act  or  not,  If  the  defendants  had  no  notice  that 
he  had  not  such  authority  they  would  have  a 
right  to  presume  and  assume  that  he  had;  that 
is,  that  In  making  a  contract  for  the  sale  of 
goods,  he  could  make  the  whole  contract;  he 
could  enter  Into  the  bargain  for  the  sale  of 
the  goods  In  consideration  that  this  release  was 
to  inure  for  the  benefit  of  the  defendants. 

"If  the  defense  makes  out  its  position  on 
either  question,  the  verdict  must  be  for  the 
defendants.  If  the  plaintiffs  should  have  in- 
sured, and  the  compensation  for  the  property 
was  thereby  lost,  the  plaintiffs  cannot  recov- 
er. Or  if  you  find  there  was  no  such  insur- 
ance in  this  particular  instance,  on  the  theo- 
ry that  Mr.  Emery  is  correct,  then  the  plain- 
tiffs would  recover,  unless  the  defense  pre- 
vails on  the  second  point,  and  that  is  the  re- 
linquishment of  the  claim  for  the  continuing 
of  the  business." 

In  addition  to  instructions  as  to>  the  gen- 
eral verdict,  the  presiding  Justice  submitted 
to  the  jury  two  special  questions,  namely: 

"Was  tbcre  an  understanding  between  the 
parties  that  all  goods  shipped  by  vessel  by 
the  plaintiffs  to  the  defendants  should  be  in- 
sured by  the  plaintiffs  for  the  benefit  of  the 
defendants,  not  waived  in  this  case? 

"Did,  or  not,  the  Mr.  Emery,  the  plain- 
tiffs' agent,  agree  to  cancel  the  plaintiffs' 
claim  for  the  lost  goods  on  the  consideration 
that  the  defendants  would  continue  purchas- 
ing goods  of  the  plaintiffs?' 

Both  these  special  questions  were  an- 
swered by  the  Jury  in  the  negative,  and  a 
general  verdict  was  rendered  for  the  plain- 
tiffs. 

To  the  ruling  of  the  presiding  justice  admit- 
ting the  testimony  hereinbefore  stated,  the 
defendants  seasonably  excepted. 

H.  E.  Hamlin,  for  plaintiffs.  O.  F.  Fel- 
lows, for  defendants. 

FOSTER,  J.  Assumpsit  by  the  plaintiffs, 
oil  merchants  in  Boston,  to  recover  of  the 
defendants,  traders  in  Bucksport,  the  value 
of  20  barrels  of  kerosene  oil,  to  be  delivered 
free  on  board  vessel  In  Boston. 

Plaintiffs  made  the  sale  through  one  Em- 
ery, a  general  traveling  salesman  and  agent 
of  theirs.  The.  plaintiffs  had  previously  em- 
ployed one  Carlow  as  their  salesman  and 
agent,  who  had  repeatedly  sold  the  defend- 
ants burning  oil.  Emery  succeeded  him, 
and  made  sale  of  the  oil  In  suit. 

The  defense  set  up  that  the  contract  of 
sale  called  for  insurance  of  the  oil  by  the 
plaintiffs;  instructions  having  been  given,  as 
the  defendants  claim,  to  Carlow,  always  to 
Insure  oil  shipped  to  them  by  vessel,  and 
that,  from  a  failure  to  do  so  in  reference  to 
this  order  sold  by  Emery,  the  defendants 
lost  its  value,  the  oil  having  been  lost  at  sea. 

Numerous  exceptions  are  taken  to  the  ad- 
mission of  certain  questions  and  answers  in 


relation  to  the  authority  of  the  two  agents, 
and  instructions  received  by  them  from  the 
plaintiffs;  also,  in  relation  to  sales  previous- 
ly made  by  Carlow,  and  whether  or  not  in- 
surance was  placed  on  those. 

It  is  claimed  that  this  evidence  In  relation 
to  other  transactions  was  too  remote,  irrel- 
evant, and  therefore  not  admissible.  We 
think  it  was  admissible.  Oftentimes,  when 
the  issue  is  whether  a  particular  contract 
was  made  between  the  parties,  and  the  evi- 
dence is  conflicting  as  to  what  the  contract 
was,  it  has  been  held  competent  for  a  de- 
fendant to  show  the  value  or  character  of 
the  property  which  he  was  to  receive  as 
compared  with  that  in  the  contract  claimed 
by  the  other  side,  as  tending  to  show  the  Im- 
probability of  the  contract  being  as  alleged 
by  the  plaintiff.  Nickerson  v.  Oould,  82  Me. 
612,  20  AtL  86;  Upton  v.  Winchester,  106 
Mass.  330;  Norris  v.  Spofford,  127  Mass.  85; 
Parker  v.  Coburn,  10  Allen,  82.  So  evi- 
dence of  a  person's  poverty  and  bad  credit 
has  been  held  admissible  on  the  lssne  of 
whether  goods  were  sold  on  the  credit  of 
such  person  or  of  a  third  party,  as  bearing 
on  the  improbability  pf  the  plaintiff's  mak- 
ing the;  sale  on  his  credit  Lee  v.  Wheeler, 
11  Gray,  236.  Bo,  in  this  case,  while  the 
fact  of  whether  there  had  been  Insurance 
effected  on  previous  sales,  or  not,  might  not 
be  conclusive  as  to  what  was  done  in  this 
particular  Instance,  it  was  admissible  on  the 
question  of  probability  or  improbability  of 
the  contract  being  as  claimed  by  plaintiff. 
It  was  in  accordance  with  this  principle  that 
the  court,  in  Trull,  v.  True,  33  Me.  367,  held 
that  "testimony  cannot  be  excluded,  as  ir- 
relevant, which  would  have  a  tendency,  how- 
ever remote,  to  establish  the  probability  or 
improbability  of  the  fact  in  controversy." 
See,  also,  Tucker  v.  Peaslee,  36  N.  H.  167, 
168;  Huntsman  v.  Nichols,  116  Mass.  521, 
where  it  was  held  that,  although  the  authen- 
ticity of  the  note  in  suit  was  the  only  Issue, 
yet  the  business  transactions  between  the 
parties  had  some  bearing  upon  the  probabil- 
ity of  the  indorsement  having  actually  been 
made  by  the  defendant,  and  were  therefore 
admissible  in  evidence. 

One  of  the  principal  points  of  contention 
by  the  defense  was  that  there  was  a  contract 
or  understanding  that  all  goods  shipped  by 
vessel  by  the  plaintiffs  to  the  defendants 
should  be  Insured.  The  exceptions  in  part 
relate  to  the  admission  of  evidence  bearing 
upon  the  authority  of  the  agents,  and  in- 
structions to  them  from  the  plaintiffs. 

But,  even  if  the  defendants'  objections 
were  tenable,  the  special  findings  of  the  Jury 
have  rendered  them  unavailing.  The  Jury, 
upon  special  findings,  have  decided  that 
there  was  no  understanding  between  the 
parties  that  goods  shipped  by  vessel  to  the 
defendants  should  be  insured  for  the  benefit 
of  the  defendants.  If  there  was  no  such 
understanding,  then  whether  the  plaintiffs 
did  or  did  not  give  authority  to  their  agents 


Digitized  by 


Google 


Pa-> 


COLLUM  v.  PENNSYLVANIA  PAINT  &  OCHBE  CO. 


1009 


to  enter  Into  any  such  contract  1b  of  no  con- 
sequence. The  charge  of  the  presiding  jndge 
was  that  If  there  was  any  Such  understand- 
ing,—"If  the  plaintiffs  should  have  Insured, 
and  the  compensation  for  the: property  was 
thereby  lost— the  plaintiffs  cannot  recover." 

And,  so  far  as  the  exceptions  relate  to  the 
inadmissibility  of  any  evidence  coming  from 
the  plaintiffs  as  to  Emery's  having  no  au- 
thority to  cancel  the  plaintiffs'  claim  for.  the 
lost  goods  In  consideration  of  the  defend- 
ants' continuing  to  purchase  goods  of  the 
plaintiffs,  the  special  finding  of  the  jury  has 
settled  all  objections  upon  that  point,  Inas- 
much as  they  have  said  that  there  was  no 
such  agreement.  Hence  authority,  or  lack 
of  authdrlty,  became  immaterial. 

Therefore  the  exceptions  cannot'  be  sus- 
tained, because,  to  be  sustained,  It  must  be 
shown  affirmatively  that  the  excepting  party 
has  been  aggrieved  by  the  ruling  complained 
of.  Bryant  v.  Railroad  Co.,  61  Me.  300; 
State  v.  Pike,  66  Me.  Ill;  Soule  v.  Wlnslow, 
66  Me.  447.       ■ 

Exceptions  and  motion  overruled. 


(US  Pa.  St.  189 

JACOB  BOHEM  &  BROS.  v.  SEEL  et  al. 
(Supreme  Court  of  Pennsylvania,    April  11, 
1898.) 
Mechanic's  Lien— Amendment. 
After  time  for  filing  lien  has  expired,  it  be- 
ing defective  on  its  face,  in  containing  only  a 
lumping  charge,  while  filed  by  a  subcontractor, 
amendment  may  be  had  to  make  it  against  S. 
and  N.,  "owners,"   so  as  to  make  plaintiff  a. 
contractor,   instead  of  a   subcontractor,   it  be- 
ing alleged  that  N.,  named  in  -the  lien  as  con- 
tractor, and  with  whom  plaintiff  contracted,  was 
in  reality  the  owner,-  and  put  title  in  S.  to  de- 
fraud creditors. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Jacob  Bohem  ft  Bros.,  Incorporated,  filed  a 
mechanic's  Hen  in  which  Ida  F.  Seel  was 
named  as  owner,  and  James  B. '  Norton  as 
contractor.  Rule  to  allow  plaintiff  to  amend 
Its  lien,  to  read  against  said  Seel  and  Norton, 
as  "owners,"  was  discharged,  and  plaintiff 
appeals.    Reversed. 

Thomas  R.  Elcock,  for  appellant  Sheldon 
Potter  and  Leon  I  Meltck,  for  appellees  Ida  B\ 
Seel  and  Alexander  McEenna. 

MITCHELL,  J.  The  lien  was  filed  In  time, 
but  was  defective  on  its  face,  In  being  filed 
by  a  subcontractor  and  containing  only  a 
lumping  charge.  Plaintiff,  however,  averring 
that  John  B.  Norton,  named  in  the  lien  as  con- 
tractor, was  in  reality  the  owner,  and  the 
title  was  put  by  him  in  the  name  of  Ida  F. 
Seel  as  a  device  to  defraud  his  creditors,  mov- 
ed to  amend  by  striking  off  the  word  "con- 
tractor" after  Norton's  name,  so  that  the  Uen 
should  stand  on  the  record  as  against  Seel  and 
Norton  as  "owners."  '  The  court,  however, 
discharged  a  rule  to  this  effect,  and  made 
absolute  a  rule  to  strike  off  the  lien.  The 
39A.-64 


amendment-  was  asked-  after  the  six  months 
in  which  a  lien  could  have  been  filed,  and  we 
have  therefore  to  consider  whether  It  should 
have  been  allowed,  under  the  act  of  June  10, 
1879  (P.  L.  122).  We  are  of  opinion  that,  so 
far  as  the  parties  now  before  us  are  concern- 
ed, the  amendment  was  purely  formal,  and 
should  have  been  allowed,  as  "conducive  to 
justice  and  a  fair  trial  upon  the  merits," 
within  that  act  No  new  party  is  sought  to 
be  brought  on  the  record.  All  were' before 
the  court  already.  The  only  change  is  In  the 
capacity  In  which  Norton  Is  to  be  charged. 
He  is  named  now  as  contractor,  and  plain- 
tiff's contract  is  charged  to  have  been  made 
with  him.  If  he  was  in  fact  the  owner,  as 
now  averred,  he  has  no  equity  to  complain 
that  his  houses  are  made  liable  for  the  debt 
which  he  incurred  in  building  them,  and  his 
apparent  legal  right  to  have  them  escape  Uen 
In  a  lump  sum  by  a  subcontractor  is  negativ- 
ed by  the  fraudulent  device  resorted  to  in  or- 
der to  protect  them  from  a  Uen  to  which,  on 
the  true  facts,  they  would  be  subject  We 
regard  the  case  as  belonging  to  the  class  of 
Ballman  v.  Heron,  160  Pa.  St  377,  28  Att.  914; 
Id.,  109  Pa.  St  510,  32  Atl.  594,— where  It  was 
held  that  one  of  several  tenants  In  common 
may  become  contractor  for  the  Improvement 
of  the  joint  property,  and  his  part  ownership 
wlU  not  prevent  his  waiver  in  good  faith  of 
the  right  of  Uen,  both  as  to  himself  and  his 
subcontractors;  but  "If  the  contract  Is  not 
made  in  good  faith,  but  for  the  purpose  of 
misleading,  and  bo  defrauding,  subcontract- 
ors and  material  men,  it  should  be  held  In- 
valid because  of  the  fraud."  So,  In  the  pres- 
ent case,  If  Norton  was  la  fact  the  owner,  his 
contract  with  plaintiff  for  a  lump  sum  was 
valid  and  would  sustain  the  Hen.  The  plain- 
tiff should  be  allowed  to  so  amend  his  claim 
of  record  as  to  enable  him  to  prove  the  facts, 
If  they  are  as  he  avers.  Of  course,  this 
amendment  affects  only  the  parties  to  the 
record  now  before  us.  If  there  are  any  Inter- 
vening rights  of  terre-tenants  or  others,  they 
wUl'not  be  prejudiced  by  this  decision,  but 
will  stand  or  faU  upon  their  own  merits.  The 
order  striking  off  the  Hen  is  reversed,  the 
rule  to  amend  reinstated  and  made  absolute, 
and  the  record  remitted  for  further  proceed- 
ings. 


(IS  Pa.  St.  411) 

COLLUM  et  al.  r.  PENNSYLVANIA  PAINT  & 
OCHRE  CO. 

Appeal  of  LEHIGH  VAL.  TRUST  &  SAFE- 
DEPOSIT  CO. 
(Supreme  Court  of  Pennsylvania.    April  21, 
1898.) 

Mechanics'  Liens— Auditions  and  Alterations 
— Mortgage— Prioritt. 
1.  Where  a  mill  is  built  for  making  paint  un- 
der a  process'  never  before  used,  bo.-,  after  being 
turned  over  to  the  owner  and  put  in  operation. 
It  is  found  to  be  a  failure,  a  mortgage  put 
on  it  after  it  is  so  turned  over  takes  precedence 
of  lien  for  work  in  the  nature  of  additions  and 
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alterations  thereafter  made,  and  necessary  to 
the  production  ot  paint  under  another  process. 
2.  Act  May  18,  1887  (P.  L p.  118),  amending 
the  mechanic's  lien  act  of  1836,  and  providing 
a  means  for  filing  liens,  being  manifestly  in- 
tended to  apply  to  ail  liens  for  repairs,  alter- 
ations, or  additions  in  all  parts  of  the  state, 
supplements  all  previous  legislation  on  the 
subject,  including  local  laws. 

Appeal  from  court  of  common  pleas,  Le- 
high county. 

In  the  action  of  Charles  Collum  and  an- 
other, to  use,  etc.,  against  the  Pennsylvania 
Paint  &  Ochre  Company,  plaintiff  had  judg- 
ment, and  on  execution  defendant's  property 
was  sold.  From  a  decree  reversing  the 
award  of  commissioners  to  distribute  the 
fund  realized,  the  Lehigh  Valley  Trust  & 
Safe-Deposit  Company,  assignee  of  Robert 
W.  Wentz,  appeals.     Affirmed. 

Charles  B.  James  and  James  M.  Deshler, 
for  appellant     B.  E.  Wright,  for  appellee. 

GREEN,  J.  The  learned  court  below  made 
the  following  finding,  viz.:  "The  court  finds, 
as  a  matter  of  fact,  that  the  claim  upon 
which  the  Wentz  lien  is  based  is  for  mate- 
rials and  work  furnished  and  done  in  mak- 
ing additions  to,  and  alterations  of  and  in, 
the  building  in  question,  and  not  in  the 
original  construction."  This  finding  brings 
the  case  within  the  decision  of  this  court  In 
Thoma  &  Blandy's  Estate,  76  Pa.  St  80. 
The  facts  in  the  two  cases  are  very  similar 
In  character,  so  much  so  that  they  require 
similar  judicial  treatment  In  the  Thoma 
Case  the  facts  are  thus  stated  in  the  sylla- 
bus: "A  furnace  on  a  new  plan  was  built 
its  air  and  water  pipes  were  laid,  but  the 
connections  not  made.  The  furnace  was  put 
into  operation,  worked  for  a  time,  and  then 
blown  out  on  account  of  a  defect  in  its  plan 
and  construction.  Money  was  then  raised  on 
a  mortgage,  by  which  all  the  mechanics' 
claims  then  due  but  one  were  paid.  Other 
work  was  done,  altering  the  construction, 
building  new  kilns,  etc.  Held  that,  under 
the  circumstances  of  the  case,  the  building 
was  finished  at  the  date  of  the  mortgage, 
and  the  liens  for  work. after  that  time  were 
postponed  to  the  mortgage."  It  is  therefore 
very  obvious  that,  if  the  finding  of  the  court 
below  In  the  present  case  is  correct  the 
decision  in  the  Thoma  Case  controls  its  de- 
termination. After  a  very  careful  examina- 
tion of  the  testimony  on  the  present  record, 
we  are  thoroughly  convinced  that  the  find- 
ing of  the  court  below  on  this  important 
question  is  fully  sustained  by  the  evidence. 

It  is  not  necessary  to  repeat  the  testimony 
here  in  any  great  detail.  The  fund  for  dis- 
tribution was  the  proceeds  of  one  of  five 
manufacturing  plants  belonging  to  the  Penn- 
sylvania Paint  &  Ochre  Company,  four  of 
which  were  located  In  Berks  county,  and  the 
remaining  one,  being  the  one  now  in  ques- 
tion, was  erected  in  the  immediate  vicinity 
of  Allentown,  in  the  county  of  Lehigh,  and 
was  known  as  the  "Allentown  MUL"    This 


mill  was  built  on  leased  ground,  near  a 
barbed-wire  mill,  and  its  purpose  was  to 
evolve  Venetian  red  paint  out  of  the  refuse 
acid  which  was  discharged  from  the  wire 
mill.  The  mm  was  built  by  William  B.  Shaf- 
fer, who  was  president  of  the  paint  and 
ochre  company,  and  was  turned  over  by  him 
to  the  company,  when  completed,  in  pursu- 
ance of  a  contract  between  him  and  the  com- 
pany. This  occurred  in  June,  1883.  The 
mill  was  put  in  operation  during  that  month 
by  the  company,  and  some  goods  were  ship- 
ped as  early  as  July  8,  1803.  The  formal 
transfer  to  the  company  was  made  on  July 
31,  1893,  and  on  the  next  day  the  mortgage 
to  secure  the  payment  of  $35,000  of  bonds 
by  the  company  was  made,  and  Tluly  re- 
corded on  August  10,  1893.  The  auditor 
finds  that  the  validity  of  this  mortgage  was 
not  impeached,  and  upon  its  entry  of  record 
it  became  a  lien  upon  the  property  in  ques- 
tion. The  plan  of  the  mill  contemplated 
the  production  of  Venetian  red  by  using 
the  acid  at  the  wire  mill  under  a  process 
never  before  used,  without  the  use  of  a  dry- 
er before  putting  it  in  the  roaster.  It  very 
soon  appeared,  however,  that  this  could  not 
be  done,  and  then  the  plan  of  the  mill  was 
changed  by  the  company  deciding  to  erect 
a  dryer,  with  other  appliances,  so  as  to  pro- 
duce brown  and  other  colors  of  paint  In 
pursuance  of  this  change  in  the  plans,  an  ad- 
ditional building  was  put  up  on  the  north  side 
of  the  mill;  and  the  court  below  finds  that 
the  Wentz  lien,  the  one  In  controversy,  was 
filed  for  work  and  materials  furnished  by 
Wentz  in  making  these  additions  and  altera- 
tions, and  that  all  this  was  done  after  the 
completion  of  the  original  building.  Wentz 
had  also  furnished  work  and  materials  for 
the  original  building,  and  it  was  contended 
that  the  whole  of  his  claim  must  be  regarded 
as  continuous,  and  therefore  to  be  treated  as 
a  unit,  ending  only  with  the  last  items  of 
his  bill.  The  auditor  took  that  view  of  the 
claim,  but  the  court  below  did  not  sustain 
it  and  held  that  the  work  and  materials  fur- 
nished after  the  completion  of  the  building 
must  be  regarded  as  having  been  furnished 
for  additions  and  alterations;  and  on  this 
subject  we  think  the  evidence  supports  the 
finding  of  the  court  and  not  of  the  auditor. 

In  reference  to  this  matter  the  learned 
court  below,  after  reviewing  the  testimony  of . 
the  various  witnesses,  says  in  the  opinion: 
"It  is  plain  that  after  the  mill  had  been 
started,  it  was  found  that  It  was  a  failure, 
and  that  those  controlling  it  set  about  chan- 
ging it  That  change  was  the  providing  of 
appliances  to  dry  the  manufactured  mate- 
rial, and  to  make  paints  other  than  Venetian 
red,  along  with  that  kind,  and  to  increase 
the  capacity  of  the  establishment  To  carry 
out  this  Intention  another  building  was  nec- 
essary, and  nine  grinding  machines,  and 
connections  between  the  new  and  what  was 
there  before,  had  to  be  made.  These  new 
appliances   were  additions  and  alterations. 
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visibly  so,  and  to  make  them  Wente  con- 
tracted and  did  what  was  done  by  him  In 
October,  1883,  and  after  that"  We  are  very 
clear  that  this  is  the  true  interpretation  of 
the  testimony,  and  therefore  we  sustain  the 
findings  of  the  court  on  this  subject. 

Some  question  is  raised  in  the  argument 
for  the  appellant  as  to  whether  the  act  of 
May  18,  1887  (P.  L.  p.  118),  amending  the 
act  of  1836,  repeals  the  local  act  of  May  26, 
1871  (P.  L.  p.  1241),  relating  to  liens  on 
machinery  on  leased  estates  In  the  counties 
of  Lehigh  and  Northampton.  It  is  only 
necessary  to  say  that  the  act  of  1887  Is  man- 
ifestly Intended  to  apply  to  all  liens  for  re- 
pairs, alterations,  or  additions  in  all  parts  of 
the  state,  and  therefore  supplies  all  previous 
legislation  on  that  subject.  As  there  was  no 
pretense  that  the  requirements  of  this  act 
were  complied  with  in  this  case,  it  has  no 
application.  The  assignments  of  error  are 
all  dismissed.  The  decree  of  the  court  be- 
low is  affirmed,  and  the  appeal  is  dismissed, 
at  the  cost  of  the  appellant 


(186  Pa.  Bt  MS) 

WHITE  et  al.  t.  WOLF  et  al. 
(Supreme  Court  of  Pennsylvania.    April  11, 
1898.) 
Contract  op  Sale— Brbaoh — Rescission. 
Where  plaintiffs  contracted  to  sell  defend- 
ant 1,000  dozen   garments,  shipments  to  com- 
mence 100  dozen  between 'April  15th  and  20th, 
and   to   continue   50   dozen   weekly    till    order 
completed,  and  plaintiffs  wrote,  "We  are  obliged 
to   have  an   extension   until   May  25th,"   and 
"therefore  we  request  you  to  send  us  the  exten- 
sion lor  May  25th,"  and  alleging  as  a  reason 
for  the  request  that  they  were  "unable"  to  em- 
ploy the  necessary  hands  required  for  his  work, 
he  may  refuse  the  extension,   and,  canceling 
the  order  for  the  threatened  delay,  cannot  be 
held   liable  for  damages;    no  offer  to  furnish 
within  the  agreed  time  being  made. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  S.  White  and  another,  trading  as  S. 
White  &  Co.,  against  Harris  Wolf  and  others, 
trading  as  Wolf  &  Co.  Judgment  for  defend- 
ants.   Plaintiffs  appeal.    Reversed. 

George  P.  Rich  and  Henry  C.  Boyer,  for  ap- 
pellants.   Julius  C.  Levi,  for  appellees. 

GREEN,  J.  The  plaintiffs  In  this  case  were 
manufacturers  of  clothing  in  Philadelphia,  and 
on  the  13th  of  March,  1895,  they  made  a  contract 
with  the  defendants,  doing  business  in  Chicago, 
to  make  and  deliver  to  them  1,000  dozen  of 
pantaloons.  The  contract  was  In  writing,  signed 
by  both  parties,  and  contained  the  following  stipu- 
lation: "Shipments  of  the  above  to  commence 
100  doz.  Apr.  15th,  to  20  by  T.  D.  and  to  con- 
tinue 50  doz.  weekly  until  order  is  completed. 
Unless  otherwise  Instructed  by  H.  Wolf  & 
Co."  On  March  27,  1895,  the  plaintiffs  wrote 
to  the  defendant  the  following  letter:  "3  Bank 
Street,  Philadelphia,  3/27th,  1895.  J.  Jeruf- 
sky,  with  H.  Wolf  &  Co.— Dear  Sir:  Yours 
dated  the  22d  too  hand  your  request  will  be 


fulfilled  we  beg  to  say  that  we  are  obliged  to 
have  an  extention  until  May  26,  If  convenient 
too  do  so  sooner  will  do  our  utmost  as  we  are 
unable  to  employ  the  necessary  hands  requir- 
ed for  your  work  not  only  ourselfs  but  all  oth- 
ers are  also  short  of  hands  on  a/c  of  strikes; 
will  try  our  best  too  ship  you  some  the  end  of 
April;  our  friend  Mr.  Armltage  will  call  on 
you  to-morrow  &  he  will  explain  too  you  how 
much  trouble  we  have  too  obtain  hands,  there- 
fore we  request  you  to  send  us  the  extention 
for  May  25  awaiting  same  we  are  S.  White  & 
Co."  On  April  1st  the  plaintiffs  wrote  the  fol- 
lowing letter:  "3  Bank  Street,  Philadelphia, 
4/1,  1896.  Mr.  Jerufsky,  with  H.  Wolf  &  Co. 
—Dear  Sir:  Have  seen  Mr.  Armltage  since  he 
returned  from  New  York  and  he  Informed  me 
that  you  would  reply  to  my  letter;  please  let 
me  hear  from  you  before  we  go  on  further 
with  your  order.  Awaiting  your  prompt  reply, 
we  are,  Respt  S.  White  &  Co."  In  reply  to 
these  two  letters  the  following  letters  were 
written  by  the  representative  of  the  defend- 
ants: "A.  H.  T.  Chicago,  N.  Y.,  4/2/95. 
Mess.  S. '  White  &  Co.,  No.  3  Bank  Street 
Philadelphia,  Fa.— Gentlemen:  We  referred 
your  letter  of  3/27  to  our  Chicago  house  and 
they  will  answer  direct  according;  as  I  per- 
sonally cannot  make  any  alterations  as  per  or- 
der placed  with  you.  And  we  certainly  expect 
.mine  to  be  carried  out  as  per  contract  unless 
our  Chicago  house  Instructs  you  otherwise. 
Respectfully  yours,  A.  H.  Torofsky."  "A.  H. 
T.  Chicago,  N.  Y.,  4/4/95.  Messrs.  S.  White 
&  Co.,  Philadelphia,  Pa.:  I  received  instruc- 
tions from  our  Chicago  house  to-day  as  per 
your  letter  of  the  27th  nit.  to  cancel  the  entire 
pants  order  placed  with  you  as  the  deliveries 
you  mention  do  not  prove  satisfactory  and  it 
will  be  too  late  In  the  season  for  us.  Please 
act  according  and  oblige.  Yours,  respect- 
fully, A.  H.  Torofsky."  In  addition  to  the 
foregoing  the  defendants  wrote  directly  to  the 
plaintiffs  as  follows.  "April  13th,  '95.  Messrs. 
S.  White  &  Co.,  S  Bank  St.,  Philadelphia,  Pa.— 
Gentlemen:  In  reply  to  your  communication 
of  the  27th  ult  addressed  to  our  New  York  of- 
fice, would  say  that  we  regret  being  compelled 
to  Insist  upon  your  accepting  our  cancellation 
for  order  of  March  13th.  Your  Inability  to 
complete  the  contract  under  agreed  specified 
dates  has  greatly  Inconvenienced  us,  inasmuch 
as  we  were  about  to  list  the  goods  as  a  profit- 
able Item  In  our  catalogue,  and  were  compelled 
to  leave  them  out  on  account:  of  your  Inability 
to  deliver.  We  do  not  now  wish  to  be  put  to 
the  further  inconvenience  of  receiving  a  lot  of 
merchandize  that  we  can  not  sell  because  we 
could  not  advertise  them.  It  was  simply  for 
the  reason  that  our  catalogue  was  about  to  go 
to  press  and  we  wanted  the  goods  with  in  a 
specified  time  that  we  Insisted  upon  a  positive 
agreement  as  to  delivery  dates.  We  trust  you 
will  not  blame  us  for  not  wishing  to  receive  a 
lot  of  merchandise  which  1b  of  no  use  to  us  and 
will  not  be  delivered  on  time  through  no  fault 
of  our  own.  Yours,  respectfully,  H.  Wolf  & 
Company." 
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In  the  foregoing  state  of  the  testimony  the 
learned  court  below  charged  the  Jury  that 
"the  defendants  have  without  any  authority 
or  Justification  broken  the  contract,  and  sub- 
jected themselves  to  a  liability  for  damages, 
and  the  only  question  open  for  you  to  deter- 
mine upon  the  evidence  will  be  the  amount 
of  damages."  We  find  ourselves  unable  to 
agree  to  this  view  of  the  case,  and  for  rea- 
sons which  seem  to  us  to  be  unanswerable. 
We  think  it  quite  clear  that  by  the  explicit 
terms  of  the  contract  the  plaintiffs  were 
bound  to  commence  the  deliveries  of  the 
goods  by  shipping  100  dozen  of  the  pants  dur- 
ing the  period  from  April  15th  to  20th.  This 
was  to  be  followed  by  further  weekly  ship- 
ments, immediately  thereafter,  of  60  dozen 
each  until  the  whole  quantity  was  delivered. 
It  would  have  required  all  the  time  from 
April  15th  to  August  24th  to  have  completed 
these  deliveries.  When,  on  March  27th,  the 
plaintiffs  wrote  to  the  defendants,  saying, 
"We  are  obliged  to  have  an  extention  until 
May  25th,"  and  "therefore  we  request  you 
to  send  us  the  extention  for  May  25,"  and  al- 
leged as  a  reason  for  asking  the  extension 
that  they  were  "unable  to  employ  the  neces- 
sary hands  required  for  your  Work,"  they 
were  not  asserting  any  right  under  the  con- 
tract, but  were  asking  for  a  change  in  its 
terms,  upon  what  might  be  a  most  vital  mat- 
ter to  the  defendants.  If  an  extension  to  May 
25th  was  granted  the  deliveries  would  not  be 
completed  until  the  latter  part  of  September. 
How  important  this  proposed  change  in  the 
time  of  the  delivery  was  to  the  defendants 
they  subsequently  expressed  In  their  letter  of 
April  13th  to  the  plaintiffs.  They  there  say: 
"Your  inability  to  complete  the  contract  un- 
der agreed  specified  dates  has  greatly  incon- 
venienced us,  inasmuch  as  we  were  about  to 
list  the  goods  as  a  profitable  item  in  our  cata- 
logue, and  were  compelled  to  leave  them  out 
•on  account  of  your  inability  to  deliver.  We 
do  not  now  wish  to  be  put  to  the  further  in- 
convenience of  receiving  a  lot  of  merchandize 
that  we  cannot  sell  because  we  could  not  ad- 
vertise them.  It  was  simply  for  the  reason 
that  our  catalogue  was  about  to  go  to  press 
and  we  wanted  the  goods  within  a  specified 
time  that  we  Insisted  upon  a  positive  agree- 
ment as  to  delivery  dates.  We  trust  you  will 
not  blame  us  for  not  wishing  to  receive  a  lot 
-of  merchandize  which  Is  of  no  use  to  us  and 
that  will  not  be  delivered  on  time  through  no 
fault  of' our  own."  It  seems  to  us  that  the 
foregoing  is  a  very  satisfactory  explanation 
•of  the  defendants'  refusal  to  accede  to  the 
plaintiffs'  request  to  a  change  of  the  contract 
as  to  the  time  of  delivery.  They  were  under 
no  obligation  to  consent  to  the  change.  They 
had  a  right  to  stand  on  their  contract,  and. 
If  the  plaintiffs  failed  to  commence  their  de- 
liveries according  to  the  contract,  they  had  a 
perfect  right  to  refuse  to  receive  them.  In 
point  of  fact,  the  plaintiffs  did  not  deliver, 
nor  did  they  offer  to  deliver,  the  goods  at  the 
time  fixed  by  the  contract    We  know  of  no 


reason  why  the  defendants  should  be  held  lia- 
ble In  damages  for  declining  to  agree  to  the 
proposed  change  in  the  contract.  Unless  they 
were  in  technical  legal  default  for  refusing  to 
make  the  change,  there  could  be  no  such  lia- 
bility. But  it  is  very  clear  to  us  that  they 
were  In  no  default  for  declining  to  agree  to 
the  change,  and  surely  they  could  not  be  held 
to  be  In  default  for  giving  notice  that  they 
would  not  so  agree.  They  had  a  right  to  take 
the  plaintiffs  at  their  word  when  they  said 
they  were  obliged  to  have  an  extension,  and 
gave  as  a  reason  that  they  were  unable  to 
employ  the  necessary  hands.  The  reply  of 
the  defendants  was  promptly  made,  and  it 
was  emphatic.  Being  made  on  April  4th,  It 
was  1  month  and  21  days  before  the  time  to 
which  the  change  was  requested  to  be  made. 
It  is  difficult  to  understand  how  the  plaintiffs 
could  have  suffered  any  damage  when  the  no- 
tice of  refusal  to  make  the  change  was  given 
at  so  early  a  period.  But,  whether  damage 
was  sustained  or  not,  it  was  not  through  any 
fault  of  the  defendants,  and  they  cannot  In 
fairness  be  held  responsible.  We  think  the 
learned  court  below  unwittingly  fell  into  er- 
ror In  holding  that,  before  the  defendants 
could  decline  to  agree  to  the  proposed  change 
in  the  contract,  the  letter  of  the  plaintiffs 
must  have  contained  also  the  statement  of 
the  plaintiffs  that,  unless  the  extension  was 
granted,  they  could  not  comply  with  the  or- 
der, and  would  not  attempt  to  do  it  We  do 
not  understand  that  there  is  any  such  rule 
of  law  and  we  are  not  referred  to  any  au- 
thority for  such  a  proposition,  nor  have  we 
been  able  to  find  any.  There  is  no  question  of 
technical  cancellation  requiring  the  consent 
of  both  parties  Involved  In  the  case.  In  using 
the  word  "cancel"  in  their  letter  of  April  4th, 
and  the  word  "cancellation"  In  their  letter  of 
April  13th,  the  defendants  were  merely  ex- 
pressing their  refusal  to  consent  to  the  pro- 
posed change,  and  their  decision  not  to  be 
further  bound  by  the  contract;  and  that  as 
we  have  seen,  they  had  a  right  to  do.  En- 
tertaining these  views,  we  are  obliged  to  sus- 
tain the  assignments  of  error.  Judgment  re- 
versed, and  Judgment  now  entered  for  the  de- 
fendants, with  costs. 


(1  Pen.  170) 
CHANDLEB  v.  DUNCAN  et  at. 
(Superior  Court  of  Delaware.    Newcastle.    Dec. 
17,  1897.) 
Pleading— Statotb  or  Limitations. 
Where  defendant  pleads  limitations  as  a 
bar  to  plaintiff's  claim,  and  plaintiff  relies  on 
a  new  promise  to  remove  the  bar,  it  is  unneces- 
sary to  plead   specially  such  new  promise  in 
order  to  avail  himself  of  its  benefit. 

Action  by  Mary  E.  Chandler  against  Henry 
B.  Duncan  and  another,  as  administrators  of 
the  estate  of  Richard  B.  Duncan,  deceased. 
Bute  to'  show  cause  why  an  award  of  referees 
should  not  be  set  aside.  Bule  discharged,  and 
report  confirmed. 
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The  following  bill  of  particulars  was  filed  by 
plaintiff: 

Wilmington,  Del.,  April  1,  1897. 
Estate  of  Richard  B.  Duncan,  Dr.,  to  Mary  B. 
Chandler. 
For  care  and  attendance  of  Rich- 
ard B.  Duncan  for  five  years 
previous  to  his  death,  at  $20.00 

per  week  $5,200  00 

Three    weeks'    board,    February   16 

to  March  9,  1897,  at  $6.00 18  00 

Rent  of  room,  March  9  to  March  . 

23,  1897,  at  $3.00 600 

Probate 15 


$5,224  15 


The  case  came  on  to  trial  before  referees  up- 
on the  following  pleas:  "(1)  Non  assumpsit. 
(2)  And  for  a  further  plea  in  this  behalf  the 
said  defendants,  by  leave  of  the  court  here 
for  this  purpose  first  had  and  obtained,  say 
that  the  said  plaintiff  ought  not  to  have  or 
maintain  her  aforesaid  action  thereof  against 
them,  because  they  say  that  the  said  supposed 
causes  of  action  in  the  declaration  filed  In  this 
cause  mentioned  (If  any  such  there  were  or  still 
are)  did  not,  nor  did  any  or  either  of  them,  ac- 
crue to  the  said  plaintiff  at  any  time  within 
three  years  next  before  the  commencement  of 
this  suit,  in  manner  and  form  as  the  said 
plaintiff  has  above  thereof  complained  against 
them,  the  said  defendants;  and  this  the  said 
defendants  are  ready  to  verify.  Wherefore 
they  pray  judgment  If  the  said  plaintiff  ought 
to  have  or  maintain  her  aforesaid  action  there- 
of against  them,"  etc.  "And  the  said  plain- 
tiff, as  to  the  plea  of  the  said  defendants  by 
them  first  above  pleaded,  and  whereof  they, 
have  put  themselves  upon,  the  country,  doth 
the  like.  And  the  said  plaintiff,  as  to  the 
said  plea  of  the  said  defendants  by  them  sec- 
ondly above  pleaded  salth  that  she,  by  reason 
of  anything  in  the  said  plea  alleged,  ought  not 
to  be  barred  from  having  or  maintaining  her 
aforesaid  action  thereof  against  them,  the 
said  defendants,  because  she  salth  that  the  said 
several  causes  of  action  In  the  declaration  men- 
tioned did  accrue  to  her,  the  said  plaintiff, 
within  three  yean  next  before  the  commence- 
ment of  this  action,  in  manner  and  form  as 
the  said  plaintiff  hath  above  complained 
against  the  said  defendants,  to  wit,  at  New- 
castle county,  aforesaid,  and  this  the  said 
plaintiff  prays  may  be  Inquired  of  by  the  coun- 
try," etc.  "And  the  said  defendants,  as  to  the 
replication  of  the  said  plaintiff  by  her  seconds 
ly  above  pleaded,  and  whereof  she  has  put 
herself  upon  the  country,  do  the  like." 

Exceptions:  "(1)  That  it  appeared  as  a  fact 
from  competent  evidence  at  the  hearing  of  this 
cause  before  the  referees  that  said  Richard  B. 
Duncan  died  on  the  9th  day  of  March,  A.  D. 
1897,  notwithstanding  which  fact,  and  against 
the  objection  of  said  defendants  at  said  hear- 
ing, the  said  referees  admitted  and  received  In 
evidence  the  testimony  of  witnesses  tending 
to  prove  care  and  attendance  of  Richard  K. 
Duncan  by  the  plaintiff  performed  and  be- 
stowed prior  to  the  9th  day  of  March,  1894.  (2) 
That  against  the  contentions  and  objections  of 


said  defendants  the  said  referees  awarded  and 
returned  In  this  cause  that  the  plaintiff  recov- 
er In  this  action  from  the  defendants  for  the 
care  and  attention  of  said  Richard  B.  Don- 
can,  rendered  and  bestowed  by  her  for  two 
years  prior  to  said  9th  day  of  March,  A.  1). 
1894.  (3)  That  It  appeared  as  a-  fact  from 
competent  evidence  at  the  hearing  In  this  cause 
before  the  referees  that  said  Richard  B.  Dun- 
can died  on  the  9th  day  of  March,  A.  D.  1897, 
notwithstanding  which  the  said  referees 
awarded  and  returned  that  the  said,  plaintiff 
recover  from  the  defendants  for  her  care  and 
attention  of  the  said  Richard  B.  Duncan  for 
the  entire  five  years  next  immediately  preced- 
ing said  9th  day  of  March,  A.  D.  1897,  the  sum 
of  thlrty-slx  hundred  and  sixty-four  dollars, 
and  that,  said  referees  arrived  at  the  said 
amount  of  their  award  by  allowing  the  said 
plaintiff  the  sum  of  fourteen  dollars  for  each 
and  every  week  of  the  said  five  years  next  Im- 
mediately preceding  said  9th  day  of  March,  A 
D.  1897,  and  adding  thereto  two  items  in  her 
bill  of  particulars,  both  of  whfch  were  admit- 
ted to  be  due;  the  one  being  eighteen  dollars 
for  three  weeks'  board,  and  the  other  six  dol- 
lars for  two  weeks'  rent  of  rooms.  (4)  That 
said  referees  awarded  and  returned  that  the 
plaintiff  recover  from  the  defendants  In  thlB 
action,  against  the  objection  of  the  defendants, 
for  care  and  attention  of  said  Richard  B.  Dun- 
can, rendered  and  bestowed  by  her  prior  to 
the  9th  day  of  March,  A.  D.  1894,  and  the 
sum  of  fourteen  hundred  and  fifty-six  dollars 
was  awarded  said  plaintiff  by  said  referees  ftw 
such  service  and  care  rendered  by  her  prior  to 
said  9th  day  of  March,  A.  D.  1894.  (5)  That 
under  the  law,  the  bill  of  particulars  and  plead- 
ings in  this  cause,  the  award  by  the  referees 
made'  In  this  cause  that  the  plaintiff  recover 
from  the  defendants  in  this  action  for  any 
service  rendered  by  her  prior  to  said  9th  day  of 
March,  A.  D.  1894,  Is  not  warranted.  There- 
fore, for  the  errors  and  mistakes  aforesaid,  the 
defendants  pray  the  court  here  that  the  return 
of  said  referees  may  not  be  confirmed." 

The  following  agreement  of  counsel  as  to 
facts  was  filed  December  17,  1897,  the  date  of 
the  hearing  on  the  rule:  "It  Is  agreed  by  and 
between  William  S.  Hllles,  attorney  for  plain- 
tiff, and  Walter  H.  Hayes,  attorney  for  the  de- 
fendants, that  the  above-stated  case  was  heard 
before  Thomas  B.  Smith,  John  P.  Doughten. 
and  James  S.  Dobb,  as  referees,  on  the  9th  and 
10th  days  of  December,  A.  D.  1897;  that  the 
facte  Bet  forth  In  the  defendants'  exceptions 
filed  in  this  case,  Nos.  1,  2,  3,  and  4,  are  true; 
that  at  said  hearing  an  offer  was  made  on 
behalf  of ;  the  plaintiff  to  prove  by  competent 
testimony  that  repeatedly  during  the  five  years 
immediately 'preceding  his  death,  which  occur- 
red March  9,  1897,  Richard  B.  Duncan  prom- 
ised to  pay  the  plaintiff  for  her  care  and  at- 
tention of  and  to  him,  and  admitted  his  liability 
for  care  -arid  attention  previously  given  by 
plaintiff  to  him,  and  promised  to  pay  therefor, 
and  the  said  promises  and  admissions  con- 
tinued until  within  a  month  or  six  weeks  be- 
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fore  the  death  of  the  said  Richard  B.  Duncan; 
that  the  referees  admitted  this  testimony 
against  the  objections  of  the  defendants'  coun- 
sel; that  It  was  further  proved  during  all  of 
nald  period  of  five  years  that  the  said  Richard 
B.  Duncan  paid  to  the  said  plaintiff  for  board 
the  sum  of  six  dollars  per  week,  with  the  ex- 
ception of  the  last  three  weeks  of  his  life." 

William  S.  Hllles,  for  plaintiff.  Walter  EL 
Hayes,  for  defendants. 

SPRUANCE,  J.  This  Is  an  action  of  as- 
sumpsit, commenced  April  5,  1807,  against 
the  administrators  of  Richard  B.  Duncan, 
who  died  March  9,  1897,  to  recover  for  serv- 
ices rendered  to  the  deceased  more  than  three 
years  before  the  commencement  of  the  ac- 
tion. The  second  plea  of  the  defendants  Is 
the  statute  of  limitations,  which  is  drawn 
out,  and  denies  jthat  the  cause  of  action  ac- 
crued at  any  time  within  three  years  next 
before  the  commencement  of  the  action.  To 
this  there  Is  a  general  replication,  also  drawn 
out,  which  avers  that  the  cause  of  action  did 
accrue  within  three  years  next  before  the 
commencement  of  the  action.  On  this  rep- 
lication the  defendants  join  issue.  At  the 
trial  before  referees  they,  against  the  objec- 
tion of  the  defendants,  received  testimony  of 
services  rendered  prior  to  three  years  before 
the  death  of  Duncan,  and  of  acknowledg- 
ments by  Duncan  at  sundry  times  during  five 
years  immediately  before  his  death  of  his 
liability  for  such  services,  and  of  promises 
by  him  during  the  same  period  to  pay  for 
the  same;  such  admissions  and  promises 
continuing  until  a  few  weeks  before  his 
death.  On  behalf  of  the  defendants  it  is 
contended  that  under  the  general  traverse  to 
the  plea  of  statute  of  limitations  testimony 
was  not  admissible  as  to  any  admissions  or 
promises  in  relation  to  services  performed 
more  than  three  years  before  the  commence- 
ment of  the  action,  and  that  such  testimony 
could  only  have  been  received  under  a  spe- 
cial replication  setting  forth  the  new  prom- 
ise. The  law  applicable  to  this  subject  was 
fully  discussed  and  settled  by  the  court  of 
errors  and  appeals  In  1883  in  Newlin  v.  Dun- 
can, 1  Har.  (Del.)  204.  It  was  there  held  that 
an  acknowledgment  of  a  subsisting  demand,  or 
any  recognition  of  an  existing  debt,  Is  evi- 
dence of  a  promise  to  pay  it;  that  the  ground 
on  which  the  statute  operates  la  that  after  a 
certain  time  It  Is  presumed  that  the  debt  is 
discharged,  but  that  an  acknowledgment  of 
the  debt  rebuts  that  presumption,  and  the 
plaintiff  recovers,  not  on  the  ground  of  hav- 
ing a  new  right  of  action,  but  that  the  stat- 
ute does  not  apply  to  bar  the  old  one;  that 
a  new  promise  revives  the  old  debt,  but  does 
not  create  a  new  one.  This  the  court  de- 
clared had  been  the  law  and  practice  in 
this  state  from  time  immemorial,  notwith- 
standing the  then  later  decisions  In  England 
showing  fluctuation  and  confusion  upon  the 
subject  ■  The  court  of  errors  and  appeals,  In 


1858,  in  Robinson  v.  Burton,  1  Houst  540. 
•Bay:  "It  was  decided  by  the  court  in  Newlin 
v.  Duncan,  in  conformity  with  the  uniform 
decisions  and  practice,  that  an  acknowledg- 
ment of  a  debt  as  a  subsisting  demand  will 
take  It  out  of  the  act  of  limitations  without 
an  express  promise  to  pay  it  .There  has 
been  no  vacillation  in  the  courts  on  this  prin- 
ciple, but  some  conflict  in  Its  application  to 
the  facts  in  each  case."  Whether  it  be  an 
acknowledgment  of  a  subsisting  or  existing 
debt  and  of  an  obligation  to  pay  it— from 
which  a  promise  to  pay  may  be  Implied,— or 
an  express  promise  to  pay,  the  rule  Is  the 
same.  In  neither  case  is  the  plaintiff  re- 
quired to  reply  specially  the  acknowledg- 
ment or  new  promise.  If  he  recovers,  it  is 
on  the  old  promise,  and  not  on  the  new. 
Lord  Ellenborough  remarked  that  If  this  was 
an  entirely  new  question,  and  the  pleadings 
were  to  be  made  strictly  logical,  a  replica- 
tion of  the  new  promise  might  be  required; 
but  he  thought  the  practice  had  in  his  day 
been  too  long  otherwise  to  change  It.  Surely, 
In  view  of  the  decision  and  practice  in  the 
courts  of  this  state,  it  would  be  most  unwise 
for  us  to  adopt  the  rule  Insisted  on  by  the 
defendants.  We  are  of  the  opinion  that 
under  the  pleadings  In  this  case  the  testi- 
mony objected  to  by  the  defendants  was 
properly  admitted  by  the  referees,  and  there- 
fore the  rule  is  discharged,  and  the  report 
of  the  referees  confirmed. 


a  Pen- 1«> 
THOMAS  v.  ADAMS  EXP.  CO. 
(Superior  Court  of  Delaware.    Newcastle.    Dec. 

11,  1897.) 
Default  Judgment— Application  to  Rehove. 

1.  The  provisions  of  Rev.  Code,  p.  776,  c.  102, 
requiring  an  application  to  remove  a  default 
judgment  to  be  made  at  or  before  the  next  term 
after  such  judgment  is  entered,  refers  to  the 
next  term  of  toe  court  to  be  held  in  the  same 
county. 

2.  Where  the  court  in  one  county  has  assumed 
jurisdiction  and  reduces  a  claim  to  judgment, 
all  proceedings  in  relation  thereto  must  be  de- 
termined in  that  county,  and  courts  of  another 
county  have  no  jurisdiction  under  Const,  art.  4, 
8  19,  providing  that  jurisdiction  of  each  of  the 
courts  "shall  be  co-extensive  with  the  state." 

Rule  by  the  Adams  Express  Company 
against  Hiram  M.  Thomas  to  show  cause 
why  a  default  judgment  should  not  be  open- 
ed.    Rule  discharged. 

A  rule  was  issued  (SPRUANCE,  J.,  dissent- 
ing) at  this  term  to  show  cause  why  a  judg- 
ment entered  by  default  In  Kent  county  against 
the  defendant  company  should  not  be  open- 
ed, and  the  defendant  permitted  to  appear. 

Arley  B.  Magee,  for  the  rule.  John  D. 
Hawkins,  opposed. 

LORE,  C.  J.  The  court  have  considered 
this  matter.  I  have  been  looking  at  It  wltb 
some  degree  of  interest  since  the  application- 
was   made   and    the   rule   granted.     Judge- 
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SPBUANCE  was  clearly  of  the  opinion  when 
the  application  was  made  that  we  ought  not 
to  grant  the  role.  The  majority  of  the  court 
thought  the  rule  ought  to  be  granted,  and 
that  the  parties  ought  at  least  to  have  a 
hearing,  because  there  has  been  some  con- 
fusion,  which  grew  out  of  what  appeared  to 
be  some  divergence  of  views  among  the 
court  In  Knight  v.  Ferris.  C  Houst.  316, 
where  It  has  been  claimed  that  some  mem- 
bers of  the  court  entertained  the  view  (al- 
though It  does  not  formally  appear  from  the 
adjudication)  that  it  was  the  same  court, 
sitting  In  different  counties.  The  whole 
question  there  turned  upon  Its  being  a  local 
action;  yet  indirectly  it  involved  that  ques- 
tion as  well.  I  know  that  Chief  Justice 
Gomegys  had  very  liberal  views  about  the 
right  of  the  superior  court,  and  as  to  its  be- 
ing the  same  court,  sitting  in  the  different 
counties.  The  majority  of  this  court  there- 
fore desired  to  hear  argument  upon  this 
matter,  or  at  least  not  to  turn  the  parties 
out  without  a  hearing. 

After  consideration  of  the  matter,  we  think 
that  this  rule  should  be  discharged.  This  Is 
a  suit  brought  in  Kent  county.  Judgment 
was  had  by  default,  and  the  amount  ascer- 
tained by  a  jury.  Now  it  la  a  judgment  of 
a  court  sitting  in  Kent  county.  Then  It  is 
exclusively  a  matter  that  is  in  that  county, 
and  which  In  no  way  relates  to  Newcastle 
county.  While  sitting  in  Kent  county,  we 
may  issue  process  or  any  other  thing  Into 
any  other  part  of  the  state,  in  order  to  bring 
any  person  or  thing  before  the  court  neces- 
sary to  a  proper  adjudication.  But,  when 
we  have  assumed  jurisdiction  and  proceeded 
to  Judgment  in  that  county,  we  think  all 
subsequent  proceedings  should  be  taken 
there.  While  this  statute  does  say  that  "If 
the  defendant  shall,  at  or  before  the  next 
term  after  such  judgment,  by  affidavit  deny 
notice  or  knowledge  of  such  suit  before  the 
Judgment  was  rendered,  and  shall  allege  that 
there  is  a  just  or  legal  defense  to  the  action, 
or  some  part  thereof,  such  judgment  shall  be 
taken  off*  and  be  shall  be  permitted  to  ap- 
pear" (Bey.  Code,  p.  776,  c.  102,  §  8),  and 
while  that  seems  to  contemplate  that  the 
Judgment  shall  be  taken  off  at  any  time  be- 
fore the  next  term  of  court,  It  does  not  say 
It  shall  be  taken  off  by  the  court  sitting  In 
either  of  the  other  counties.  It  merely  gives 
him  until  the  first  day  of  the  next  term  of 
court  in  that  county  to  take  it  off,  and  It  can 
only  be  taken  off  by  the  court  itself. 

The  defendant  is  not  deprived  of  his  rem- 
edy. He  may  go  Into  equity,  and  restrain, 
perhaps,  on  the  ground  that  he'  has  possibly 
no  other  remedy,  until  he  could  be  heard  be- 
fore the  court.  That,  however,  is  not  for  us 
to  determine  here.  We  think  that,  this  be- 
ing a  Judgment  of  the  court  of  Kent  county, 
all  proceedings  in  relation  to  It  must  be  ini- 
tiated and  prosecuted  in  that  court.  That 
was  practically  the  view  of  the  chancellor 
in  the  case  of  Knight  v.  Ferris,  and  bis 


seems  to  have  been  the  only  decision  deliv- 
ered In  that  case,  with  the  exception  of 
Judge  Wootten's,  which  does  not  touch  the 
point  raised  In  this  case.  The  bar  generally 
will  remember  that  as  being  a  very  hotly 
contested  case.  In  his  opinion  the  chan- 
cellor says:  "The  superior  court  may  there- 
fore be  said  to  be,  in  fact,  for  most  pur- 
poses, a  county  court  The  reason  why  the 
statute  (Rev.  Code,  c.  01)  provides  for  the 
sessions  of  the  courts  in  each  of  the  coun- 
ties was  doubtless  twofold:  First,  public 
convenience;  and,  secondly,  because  many 
subjects  of  adjudication,  or  rather  things 
In  respect  to  which  adjudication  in  the 
courts  might  be  necessary,  were  necessarily 
local  in  their  character,  and  all  contention  In 
the  courts  in  respect  to  such  matters  must 
necessarily  be  local,  and  be  determined  in 
the  county  In  which  the  controversy  for  de- 
termination arose."  While  that  does  not 
cover  expressly  the  point,  It  Indicates  most 
clearly  that  where  a  matter  1b  determined 
and  ascertained  in  the  court,  so  as  to  be- 
come local  to  that  court,  and  a  judgment  of 
that  court,  the  court  In  another  county  ought 
not  to  interfere  with  it  Whether  or  not  the 
courts  in  the  several  counties  are  entirely 
Independent  courts— as  if  one  were  here  and 
the  other  in  England,  for  Instance— is  ques- 
tionable. I  am  not  prepared  to  go  to  that 
extent  Inasmuch  as  it  Is  the  superior  court 
of  the  state  of  Delaware,  sitting  in  each 
county,  for  such  county,  by  express  provi- 
sions of  constitution  and  law.  But  I  am  pre- 
pared to  say  that  when  the  court  In  one 
county  has  assumed  jurisdiction,  and  redu- 
ced the  claim  to  Judgment  then  all  proceed- 
ings In  relation  to  that  matter  must  be  ini- 
tiated and  determined  In  that  county.  We 
therefore  order  the  rule  discharged, 

SPBUANCE,  J.  (concurring).  This  is  a 
subject  of  some  importance.  The  fact  that  a 
majority  of  the  court  thought  proper  to  grant 
this  rule  would  seem  to  Indicate  that  there 
was  some  doubt  upon  the  subject  I  thought 
that  the  rule  ought  not  to  be  granted  because 
there  was  not  a  prima  facie  case  shown  by 
the  papers  filed.  There  seems  to  be  an  idea 
in  the  minds  of  some  that  the  jurisdiction  of 
the  courts  In  the  several  counties  under  the 
new  constitution  is  different  from  what  it 
was  under  the  old  constitution.  I  think  a 
very  slight  examination  will  satisfy  any  can- 
did mind  that  thiB  Is  a  mistake;  for  the  pro- 
visions of  both  Instruments,  respecting  all 
subjects  bearing  upon  this  question,  are  sub- 
stantially the  same.  If  that  be  so,  it  cannot 
be  said  that  there  is  nothing  in  the  practice 
of  the  courts  against  this  application.  Dur- 
ing1 the  65  years  the  old  constitution  was  in 
force,  there  never  was,  so  far  as  is  known,  an 
application  to  a  court  in  one  county  to  set 
aside  a  judgment  of  a  court  In  another  coun- 
ty. In  such  a  case  the  absence  of  precedent 
is  precedent;  and,  if  the  conditions  be  the 
same  under  the  new  constitution,  the  silent 
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concurrence  of  the  bench  and  bar.  under  the 
old  constitution  should  not  be  lightly  disre- 
garded. Is  there  any  difference  in  the  power 
of  the  courts,  so  far  as  this  subject  is  con- 
cerned, under  the  new  constitution  and  the 
old?  It  has  been  claimed  that,  under  the 
new  constitution,  the  courts  are  more  blend- 
ed than  under  .the  old.  This  contention  is 
made  under  the  following  clause  of  section 
5,  art  4,  of  the  new  constitution:  "The  chief 
justice  and  the  four  associate  Judges  shall 
compose  the -superior  court,  the  court  of  gen- 
eral sessions  and  the  court  of  oyer  and  ter- 
miner, as  hereinafter  prescribed."  The  old 
constitution,  after  naming  the  courts  of  the 
state,  provides,  by  section  2  of  article  6,  as 
follows:  "To  compose  the  Bald  courts  there 
shall  be  five  judges  In  the  state.  One  of 
them  shall  be  chancellor.  *  *  *  The  other 
four  shall  compose  the  superior  court,  the 
court  of  oyer  and  terminer,  and  the  court  of 
general  sessions  of  the  peace  and  jail  deliv- 
ery, as  hereinafter  prescribed."  Under  the 
old  constitution,  no  more  than  three  of  the 
four  judges  could  sit  together  in  the  superior 
court;  and,  under  the  new  constitution,  no 
more  than  three  of  the  five  judges  can  Bit 
together  in  the  superior  court  The  old  con- 
stitution designated  those  of  the  four  judges 
who  should  sit  in  the  respective  counties. 
The  new  constitution  (section  5,  art  4)  pro- 
vides that  "the  said  five  judges  shall  desig- 
nate those  of  their  number  who  shall  hold 
the  said  courts  in  the  several  counties." 
When,  under  the  new  constitution,  a  court  is 
held  by  the  judges  designated  by  the  five 
Judges,  it  Is  as  independent  of  control  by 
other  courts  as  was  a  court  held  by  the  judg- 
es designated  by  the  old  constitution. 

It  was  Insisted  in  this  argument  that  the 
provisions  of  section  19  of  article  4  of  the 
present  constitution  justifies  this  application, 
viz.:  "The  jurisdiction  of  each  of  the  afore- 
said courts  shall  be  co-extensive  with  the 
state.  Process  may  be  Issued  out  of  each 
court  In  either  county,  into  every  county." 
But  It  will  be  observed  that  this  is  precisely 
the  language  of  section  11  of  article  6  of  the 
old  constitution,  and  that  the  interpretation 
of  It  now  claimed  was  never  before  made. 
This  application  to  set  aside  a  judgment  of 
the  superior  court  of  Kent  county,  rendered 
at  the  last  October  term,  Is  made  under  sec- 
tion 3,  c.  102,  p.  775,  Rev.  Code,  which  re- 
quires that  the  application  be  made  "at  or 
before  the  next  term  after  such  Judgment." 
It  Is  contended  that  this  means  that  the  ap- 
plication must  or  at  least  may,  be  made  at 
the  next  term  of  the  superior  court  wherev- 
er held.  If  this  construction  be  true,  the 
application  cannot  be  made  at  the  April  term, 
which  will  be  the  next  term  of  the  court  In 
Kent  county  after  the  rendition  of  the  Judg- 
ment, as  there  will  have  intervened  several 
terms  of  the  superior  court  In  the  other  coun- 
ties, viz.  the  November  and  February  terms 
In  Newcastle,  and  the  April  term  In  Sussex. 
It  to  therefore  clear  that  "the  next  term," 


in  the  statute,  means  the  next  term  of  the 
court  In  the  county  where  the  judgment  was 
rendered.  The  same  is  true  of  section  1  of 
the  same  chapter,  which  provides  that  a  writ 
for  the  commencement  of  an  action  shall  be 
returnable  "on  the  first  day  of  the  term  next 
thereafter."  This,  of  course,  means  the  next 
term  of  the  court  in  the  county  out  of  which 
the  writ  Issues;  otherwise,  writs  issued  oat 
of  the  court  in  Kent  after  the  beginning  of 
the  October  term  would  be  returnable  to  the 
November  term  in  Newcastle.  If  the  ques- 
tion here  raised  were  not  settled,  as  it  Is,  by 
the  constitution  and  statute  law,  considera- 
tions of  county  would  be  sufficient  to  justify 
this  court  In  refusing  to  attempt  to  open  a 
judgment  of  the  superior  court  In  another 
county.  It  Is  a  well-recognized  rule  of  the 
courts,  In  the  absence  of  express  provisions 
of  law  to  the  contrary,  that  the  court  which 
first  assumes  jurisdiction  of  a  subject  re- 
tains It  to  the  end.  The  greatest  inconven- 
ience and  confusion  would  ensue  if  the  su- 
perior court  in  the  respective  counties  should 
undertake  to  exercise  appellate  or  supervis- 
ory powers  over  the  superior  courts  in  the 
other  counties.  If  the  power  exists  to  set 
aside  a  judgment  In  such  a  case  as  this, 
there  is  no  limit  to  the  exercise  of  the  pow- 
er. Under  the  constitution  and  laws  of  this 
state,  there  is  no  such  power.  Over  the 
judgments  and  determinations  of  the  supe- 
rior courts  in  the  several  counties,  the  con- 
stitution and  laws  of  this  state  give  super- 
visory power  to  the  supreme  court  alone, 
except  in  cases  within  the  jurisdiction  of 
the  court  of  chancery.    Rule  discharged. 


W  N.  H. !») 

BEARD  v.  HENNIKER  et  al. 
(Supreme  Court  of  New  Hampshire.     Hillsboro, 

March  11,  1898.) 
Highways—  Petition— Ambxdmbnt— Authority. 
A  petition  alleged  that  plaintiff  was  ag- 
grieved by  the  laying  out  of  a  highway,  and  the 
assessment  of  damages  therefor,  and  prayed 
that  the  laying  out  be  reversed,  or  that  just 
damages  be  awarded.  The  answer  also  prayed 
that  the  laying  out  might  be  reversed.  Held, 
that  the  court  had  authority  to  allow  an  amend- 
ment to  the  petition,  striking  out  the  averment 
of  a  grievance  by  the  laying  out  and  the  corre- 
sponding prayer. 

Exceptions  from  Hillsboro  county. 

Appeal  by  Eva  M.  Beard  from  the  laying  out 
of  a  highway  by  the  towns  of  Henniker  and 
Hillsboro.  Appellant  was  allowed  to  amend 
her  petition,  to  which  appellees  excepted. 
Overruled. 

The  petition  alleges  that  the  plaintiff  Is  ag- 
grieved by  the  laying  out  and  by  the  assess- 
ment of  damages,  and  prays  that  the  laying  out 
may  be  reversed,  or,  in  default  thereof,  that 
just  damages  may  be  awarded  to  her.  The  de- 
fendants' answer  admits  the  substantial  alle- 
gations of  the  petition,  alleges  that  the  public 
good  does  not  require  the  highway,  and  prays 
that  the  laying  out  may  be  reversed.    Subject 
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to  the  defendants'  exception,  the  plaintiff  was 
allowed  to  amend  the  petition  by  striking  out 
the  averment  of  a  grievance  by  the  laying  ont 
and  the  corresponding  prayer. 

Bumham,  Brown  &  Warren,  for  plaintiff 
Oliver  B.  Branch  and  Samuel  W.  Holman,  for 
defendants. 

CHASE,  J.  The  court  had  authority  to  per- 
mit the  amendment  to  be  made.  Pub.  St.  c 
222,  8  8;  Osgood  v.  Green,  30  N.  H.  210;  Saw- 
yer v.  Keene,  47  N.  H.  173.  No  question  affect- 
ing the  exercise  of  the  authority  is  reserved. 
Exception  overruled. 

CABPBNTEB,  a  J.,  did  not  alt  The  oth- 
ers concurred. 


<6»  N.  H.  293) 

STARKET  v.  KINGSLEY. 
(Supreme  Court  of  New  Hampshire.  Cheshire. 
March  11,  1808.) 
Wills — Decree  in  Probate — Res  Judicata. 
Laws  Mass.  1895,  c.  134,  {  1,  provides  that, 
whenever,  by  the  provisions  of  •  will,  a  legacy 
is  to  be  distributed  among  the  heirs  or  next  of 
kin  of  any  person,  the  probate  court,  on  the 
application  of  any  nerson  interested,  after  such 
notice  as  it  may  prescribe,  may  order  distribu- 
tion to  be  made  to  such  individual  or  individu- 
als as  seem,  according  to  such  will,  entitled 
thereto,  and  such  order  of  distribution  shall  pro- 
tect the  executor  or  administrator  as  fully  as  an 
order  of  distribution  in  an  intestate  estate.  A 
probate  court  of  that  state,  on  petition  of  an 
heir  of  testator,  after  notice,  as  prescribed  by 
such  court,  "to  the  heirs  at  law,  next  of  kin, 
and  all  other  persons  interested  in  the  estate, 
by  publication  and  by  mailing  to  all  who  were 
known,  decreed,  in  accordance  with  the  terms 
of  the  will,  that  the  balance  in  the  executor's 
hands  should  be  distributed,  in  equal  shares, 
among  10  persons  named  in  such  decree  as  the 
testator's  legal  heirs.  Plaintiff,  who  resided  in 
Connecticut,  and  was  not  known  to  be  an  heir, 
and  had  no  knowledge  of  such  will  or  of  such 
proceedings  until  after  such  distribution  had 
been  effected,  brought  suit,  as  an  heir  of  testa- 
tor, against  defendant,  to  recover  the  one-elev- 
enth of  the  sum  so  received  by  him.  Held,  that 
such  decree  was  conclusively  binding  on  plain- 
tiff, as  to  the  matters  directly  in  issue  in  such 
proceeding,  and  could  not  be  attacked  in  such 
action,  as  it  was  res  judicata  of  defendant's 
title.  n 

Assumpsit  by  Myra  E.  Starkey  against  Aus- 
tin N.  Kingsley.  Heard  on  agreed  facts. 
Case  discharged. 

Daniel  P.  Kingsley,  of  Springfield,  Hamp- 
den county,  Mass.,  died  October  23,  1886, 
leaving  a  will,  which  was  duly  proved  in  that 
county,  and  by  which  he  gave  to  the  execu- 
tor a  portion  of  his  estate,  in  trust,  to  be 
paid,  under  certain  circumstances,  to  his  le- 
gal heirs.  July  3,  1895,  the  circumstances 
having  occurred,  and  the  executor's  account 
having  been  settled,  the  probate  court  for 
the  county,  upon  the  petition  of  an  belr,  de- 
creed that  the  balance  In  the  executor's 
hands  should  be  distributed  In  equal  shares 
among  the  10  persons  named  In  the  decree; 
It  appearing  that  they  were  entitled  thereto. 
Notice  of  the  hearing  upon  the  petition  was 


given,  in  accordance  with  the  order  of  the 
court,  "to  the  heirs  at  law,  next  of  kin,  and 
all  other  persons  interested  In  the  estate," 
by  publishing  the  citation  once  a  week  for 
three  successive  weeks  in  a  Springfield  news- 
paper, and'  by  mailing  a  copy  of  it  to  all 
who  were  known.  The  plaintiff  claims  to  be 
an  heir,  and  entitled  to  the  same  share  of 
the  fund  as  each  of  the  other  heirs.  She  re- 
sided in  Connecticut,  and  had  no  knowledge 
of  the  will  or  any  of  the  proceedings  in  the 
probate  court  relating  to  the  estate  until  aft- 
er the  decree  of  distribution  had  been  made 
and  complied  with.  No  copy  of  the  citation 
was  mailed  to  her,  because  It  was  not  known 
that  she  was,  or  claimed  to  be,  an  heir.  The 
sum  decreed  to  the  defendant  was  $2,000, 
and  was  paid  October  5,  1895.  The  plaintiff 
demanded  of  him  the  one-eleventh  of  this 
sum  March  1,  1896,  and  seeks  to  recover  it 
in  this  action.  The  laws  of  Massachusetts 
relating  to  the  questions  to  be  considered  are 
a  part  of  the  case. 

Clarke  O.  Fitta  and  John  T.  Abbott,  for 
plaintiff.  Batchelder  &  Faulkner,  for  de- 
fendant 

CHASE,  J.  The  $2,000  In  the  defendant's 
possession  was  paid  to  him  in  satisfaction 
of  a  decree  of  a  Massachusetts  probate  court 
The  plaintiff's  case  is  based  on  the  suppo- 
sition that  this  decree  was  erroneous.  She 
proposed  to  show  that  she  was  an  heir  of 
the  testator,  making  11  heirs,  instead  of  10, 
and,  consequently,  that  the  defendant  was 
entitled  to  only  $1,818.18,  and  so  has  $181.82 
in  his  possession,  which  in  equity  and  good 
conscience  belongs  to  her.  The  question  la 
whether  the  law  will  permit  her  to  attack 
the  decree  in  this  way.  The  Massachusetts 
act  of  March  10,  1895  (chapter  134),  gave  the 
probate  court  Jurisdiction  of  the  subject-mat- 
ter. The  first  section  is  as  follows:  "When- 
ever, by  the  provisions  of  a  will,  a  legacy 
Is  to  distributed  in  whole  or  In  part  among 
the  heirs  or  next  of  kin  of  any  person, 
*  *  *  the  probate  court  on  the  application 
of  any  person  interested,  after  such  notice  aa 
it  may  order,  may  order  distribution  to  be 
made  to  such  individual  or  Individuals  as 
according  to  the  will  seem  to  be  entitled  to 
the  legacy,  and  such  order  of  distribution 
shall  protect  the  executor  or  administrator 
obeying  the  same  as  fully  as  an  order  of  dis- 
tribution In  an  Intestate  estate."  The  object 
of  the  proceeding  thus  provided  is  to  estab- 
lish the  title  to  the  fund  in  the  possession  of 
an  executor  or  administrator,  as  against  all 
the  world.  Its  nature  is  that  of  a  proceed- 
ing in  rem.  Shores  v.  Hooper,  153  Mass. 
228,  232,  26  N.  E.  846.  In  such  proceedings 
it  is  not  always  possible  to  give  personal  no- 
tice to  all  Interested  parties.  The  existence 
of  an  interest,  or  the  names  and  residences 
of  persons  supposed  to  have  an  interest,  are 
sometimes  unknown,  and  cannot  be  ascer- 
tained. But  the  interest  itself  is  a  guaranty 
that  the  person  having  It  will  probably  team 
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of  the  proceedings  If  public  notice  of  their 
pendency  Is  given.  Hence,  the  law  generally 
regards  notice  by  publication  as  sufficient,  In 
respect  to  such  parties,  even  if  it  falls  to 
reach  them  in  fact  Bonnemort  v.  Gill,  167 
Mass.  338-340,  46  N.  E.  768.  In  this  case 
the  citation  was  broad  enough  in  terms  to 
Include  the  plaintiff,  and  service  was  made 
in  accordance  with  the  requirement  of  the 
statute,  and  in  the  only  way  practicable  un- 
der the  circumstances.  In  contemplation  of 
tbe  law,  she  had  notice  of  the  pendency  of 
the  proceeding,  and  an  opportunity  to  appear 
In  it  and  defend  her  rights.  Although  she 
did  not  appear,  the  decree  conclusively  binds 
her  In  respect  to  the  matters  that  were  di- 
rectly in  issue  in  the  proceeding.  Loring  v. 
Steineman,  1  Mete.  (Mass.)  204;  Parcher  v. 
Bussell,  11  Cush.  107;  Crlppen  v.  Dexter,  13 
Cray,  330;  Pierce  v.  Prescott,  128  Mass.  140, 
142;  McKim  v.  Doane,  137  Mass.  196;  Shores 
v.  Hooper,  163  Mass.  228,  232,  26  N.  E.  846; 
Merrill  v.  Harris,  26  N.  H  142;  Simmons 
v.  Goodell,  63  N.  H.  459.  "The  immediate, 
direct,  and  sole  purpose  of  the  judgment  was 
to  ascertain  and  determine  who  were  the 
persons  entitled  to  a  distributive  share." 
Pierce  v.  Prescott,  128  Mass.  142.  This  could 
not  be  done  without  ascertaining  who  the 
testator's  legal  heirs  were.  The  decree  es- 
tablished the  fact  that  they  were  the  10  per- 
sons named  in  It  and  that  the  defendant,  be- 
ing one  of  them,  was  entitled  to  $2,000  as  his 
share  of  the  fund.  His  title  to  that  sum  Is 
res  adjudicata,  and  the  plaintiff  cannot  at- 
tack It  In  this  action.  Van  Fleet,  Coll.  At- 
tack, i  17.  If  there  Is  any  proceeding  of 
which  the  plaintiff  can  now  avail  herself  to 
show  that  the  decree  Is  erroneous,  it  Is  a 
direct  proceeding  for  its  reformation,  insti- 
tuted before  the  Massachusetts  courts.  Met- 
calf  v.  Gilmore,  69  N.  H.  417,  436.  There 
should  be  judgment  for  the  defendant  Case 
discharged.    All  concur. 


(67  N.  B.  669) 

FISHER  v.  CARPENTER  et  al. 

SAME  v.  CARPENTER. 

(Supreme  Court  of  New  Hampshire.    Grafton. 

March  16,  1894.) 

TBBBPAB8 —  QUE8TIOS9    OF    Law  —  EXCEPTION     TO 

Wbisht  of  Evidence — Limitation  or  Costs 
—  Injunction  —  Remedy  at   Law. 

1.  An  exception  to  the  weight  of  evidence  pre- 
sents no  question  of  law. 

2.  Under  Pub.  St.  c.  229,  g  3,  providing  that 
In  all  actions  in  the  supreme  court,  costB  may 
be  limited  as  the  court  may  deem  just  it  was 
not  erroneous  to  limit  plaintiff's  costs,  in  tres- 
pass, to  the  amount  of  his  damages. 

3.  There  was  nothing  to  justify  the  issuing  of 
an  injunction  in  an  ordinary  case  of  trespass, 
for  which  the  remedy  at  law  was  full  and  ade- 
quate. 

Trespass  q.  c.  by  Horace  N.  Fisher  against 
Frank  O.  Carpenter  and  another,  and  bill  m 
equity  by  plaintiff  against  defendant  Carpen- 
ter for  an  injunction.  There  were  findings  In 
.'avor  of  plaintiff,  and  the  question  of  costs 


was  reserved,  and  the  disposition  of  the  bill  in 
equity  left  for  the  court  at  the  law  term.  Case 
discharged. 

The  first  case  Is  trespass  q.  c.  for  breaking 
and  entering  the  plaintiff's  close  in  Woodstock, 
and  the  second  Is  a  bill  in  equity  to  restrain  the 
defendant  from  continuing  the  trespasses  com- 
plained of  in  the  first  case  and  from  construct- 
ing a  roadway  over  the  plaintiff's  close.  Trial 
by  the  court  The  court  found,  on  evidence 
which  is  given  at  considerable  length  In  the 
reserved  case,  that  a  line  between  the  parties, 
which  was  formerly  a  range  line,  had  by 
agreement  been  shifted  from  the  true  position 
of  the  range  line,  and  that  another  divisional 
line  between  them  had  likewise  been  shifted 
by  agreement  from  its  former  position;  each 
agreement  being  shown  by  the  maintenance  of 
fences,  and  by  occupation  and  acquiescence  for 
a  long  time,  but  not  by  any  direct  evidence. 
According  to  these  findings,  the  place  of  the  al- 
leged trespasses  was  on  the  plaintiff's  land. 
The  court  accordingly  found  for  the  plaintiff 
in  the  action  of  trespass,  assessed  his  damages 
at  10  cents,  and  limited  his  costs  to  10  cents, 
but,  at  the  plaintiff's  request  reserved  the 
question  of  discretion  as  to  the  limitation  of 
costs,  provided  the  court  at  the  law  term  will 
consider  it.  The  temporary  injunction  In  the 
bill  In  equity  was  dissolved,  and  the  disposition 
of  the  case  left  for  the  court  at  the  law  term, 
with  a  finding  as  to  the  threatened  damage 
which  is  quoted  in  the  opinion. 


Burleigh  &  Adams,  for  plaintiff. 
B.  Hibbard,  for  defendants. 


B.  A.  &  C. 


BLODGETT,  J.  In  the  suit  for  trespass,  it 
cannot  be  properly  said,  as  matter  of  law,  that, 
upon  the  facts  and  evidence  as  reported,  It  was 
not  competent  for  the  trial  justice  to  find  both 
an  agreed  range  line  and  an  agreed  divisional 
line  between  the  parties.  There  was  clearly 
evidence  which  might  warrant  the  findings, 
and  no  question  of  law  Is  presented  by  an  ex- 
ception to  its  weight 

The  limitation  of  the  plaintiff's  costs  to  the 
amount  of  his  damages  (10  cents)  was  not  er- 
roneous. "In  this  state'  it  Is  within  the  discre- 
tion of  the  court  to  limit  the  costs  of  the  pre- 
vailing party,  or  to  refuse  to  allow  any  costs 
to  him,  except  In  cases  where  the  statutes  have 
specially  provided  otherwise."  Smith  v.  Boyn- 
ton,  44  N.  H  529,  530,  and  authorities  cited. 
There  is  no  statute  applicable  to  this  case 
which  so  provides.  On  the  contrary,  there  Is 
a  statute  which  expressly  provides  that  "In  all 
actions  or  petitions  in  the  supreme  court,  costs 
*  *  *  may  be  limited  *  •  *  as  the  court 
may  deem  just."    Pub.  St  c.  229,  g  3. 

The  bill  in  equity  is  dismissed.  Nothing  ap- 
pears to  justify  the  Issuing  of  an  injunction. 
The  finding  is  that,  "if  the  defendant's  road- 
way should  be  completed  as  proposed,  the  dam 
age  to  the  plaintiff  for  the  few  feet  it  would  oc- 
cupy on  his  extreme  southeast  corner  would  be 
Insignificant,  and  the  picturesque  features  of 
his  premises  would  not  be  marred  thereby,  as 
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alleged  in  the  bill,  bat,  on  the  contrary,  would 
rather  be  enhanced."  At  most,  only  a  case  of 
ordinary  trespass  is  presented,  for  which  there 
Is  a  full  and  adequate  remedy  at  law.  Hun- 
ter t.  Carroll,  64  N.  H.  572,  15  Atl  17;  Per- 
kins v.  Foye,  90  X.  H.  496;  Morgan  v.  Palmer, 
48  N.  H.  336,  338. 
Case  discharged. 

SMITH,  J.,  did  not  sit    The  others  concur- 
red. 


<68  N.  H.  89) 

TOWN  OP  MONROE  t.  CONNECTICUT 

RIVER  LUMBER  CO.  et  al. 

(Supreme  Court  of  New  Hampshire.    Grafton. 

July  27,  1894.) 

Towns  —  Hiobw  ats— Obstruction  —  Damaoks — 
Nr.oi.ioENCK  —  Unsafe  Dam  —  Appeal  —  Objec- 
tions—Harmless  Error— Trial— Argument  — 
Instructions. 

1.  Towns  may  sue  for  the  destruction  or  ob- 
struction of  highways  in  their  limits. 

2.  The  question  of  misjoinder  of  defendants 
will  not  be  considered  where  the  verdict  was 
rendered  against  one  only. 

3.  Where  a  written  statement  made  by  de- 
fendant's witness  had  no  bearing  on  the  case  ex- 
cept as  it  tended  to  impeach  the  witness,  defend- 
ant is  not  harmed  by  plaintiffs  reading  such  por- 
tions thereof  as  were  consistent  with  the  wit- 
ness' testimony. 

4.  Where  a  written  statement  made  by  a  wit- 
ness is  inconsistent  with  his  testimony,  the  op- 
posing counsel  may  argue  that  the  former  is 
true  and  the  latter  false. 

5.  An  objection  to  remarks  of  counsel  will  not 
be  considered  where  there  is  no  finding  that 
they  were  made,  and  no  exception  on  the  sub- 
ject was  allowed. 

6.  A  town  compelled  to  build  a  new  road  be- 
cause of  defendants'  negligence  may  recover  the 
additional  expense  in  the  cost  of  maintaining 
the  new  road  over  the  old  one. 

7.  The  negligent  acts  of  each  of  several  co- 
defendants,  performed  independently  of  each 
other,  are  admissible  where  the  combined  and 
concurrent  effect  of  them  all  caused  the  injury 
sued  for. 

8.  A  purchaser  of  an  unsafe  dam,  who  fails 
to  make  it  safe,  and  to  so  maintain  it  as  not  un- 
necessarily to  endanger  life  or  property,  is  lia- 
ble for  injuries  caused  thereby. 

9.  An  erroneous  instruction  is  harmless  where 
it  appears  from  the  instructions  as  a  whole  that 
the  jury  could  not  have  been  misled  thereby. 

10.  An  instruction'  to  a  nonexpert  jury  to  con- 
sider what  they  would  have  done  had  they  been 
placed  in  the  situation  of  certain  experts  who 
did  the  negligent  acts  causing  the  injury  sued 
for  is  not  erroneous  as  charging  that  nonexperts 
might  measure  the  degree  of  care  to  be  exer- 
cised, where  other  parts  of  the  charge  made  it 
clear  that  the  knowledge  of  the  experts  was  to 
be  considered  in  determining  their  situation. 

Exceptions  from  Grafton  county. 

Action  by  the  town  of  Monroe  against  the 
Connecticut  River  Lumber  Company  and  oth- 
ers. Verdict  against  the  Connecticut  River 
Lumber  Company,  and  it  brings  exceptions. 
Overruled. 

The  declaration  alleges,  In  substance,  that 
the  defendants  Van  Dyke  and  McFarland,  in 
June,  1884,  negligently  repaired,  and  in  part 
rebuilt,  a  dam  owned  by  them  on  the  Con- 
necticut river;  that  Van  Dyke  sold  his  inter- 
est to  the  Connecticut  River  Lumber  Compa- 


ny In  1885,  but  has  since  been  the  president 
and  general  manager  of  the  company,  and  as 
such  has  had  the  control,  management,  and 
supervision  of  the  dam,  and  that  it  has  ever 
since  been  negligently  kept  and  maintained 
by  the  defendants;  that  in  May,  1888,  the 
company  negligently  ran  a  large  number  of 
logs  over  the  dam,  Van  Dyke  directing  and 
controlling  the  business;  that  by  the  negli- 
gence of  the  company  and  Van  Dyke  a  large 
jam  of  logs  formed  upon  and  above  the  dam; 
that,  in  consequence  of  the  jam,  and  of  the 
negligent  construction  and  maintenance  of 
the  dam,  It  gave  way,  and  allowed  the  water 
and  logs  to  escape,  causing  a  washout  of 
highways  in  the  plaintiff  town,  compelling 
the  town  to  repair  some  and  to  build  new 
ones  Jn  place  of  others,  the  new  ones  being 
necessarily  In  less  favorable  locations,  and 
so  more  expensive  to  maintain  that  those  they 
replaced.  The  defendants  demurred,  because 
"there  are  no  allegations  of  any  joint  act 
causing  damage,  nor  of  any  separate  act 
causing  damage,  but  the  allegation  is  of  sepa- 
rate acts  at  different  times,  participated  in  by 
part  of  the  defendants,  which  caused  the  dam- 
age, in  conjunction  with  other  separate  acts 
committed  by  other  defendants";  and  because 
"the  plaintiffs  have  no  legal  interest  In  the 
highways  sufficient  to  authorize  them  to 
maintain  a  suit"  The  demurrer  was  overrul- 
ed, and  the  defendants  excepted.  .Trial. by 
Jury.  Verdict  for  Van  Dyke  and  McFarland 
and  against  the  Connecticut  River  Lumber 
Company. 

The  plaintiffs  claimed,  and  Introduced  evi- 
dence tending  to  show,  that  Van  Dyke  owned 
the  dam  for  several  years  prior  to  February 
17, 1886,  when  he  conveyed  it  to  the  company; 
that  McFarland  had  a  right,  since  June,  1883, 
to  a  part  of  the  water;  that  Van  Dyke  (dur- 
ing his  ownership)  and  McFarland  at  differ- 
ent times,  and  independently  of  each  other, 
repaired  and  rebuilt  portions  of  the  dam;  that 
the  work  was  negligently  done;  that  the  com- 
pany, after  the  purchase  from  Van  Dyke, 
were  engaged  in  running  logs  down  the  river; 
that  by  their  negligence  a  jam  was  formed  in 
May,  1888,  which  brought  an  additional  strain 
on  the  dam,  and  that  they  knowingly  main- 
tained the  dam  in  an  unsafe  condition;  that 
the  dam  gave  way  on  account  of  Its  insuffi- 
ciency to  withstand  the  strain;  that  the  wash- 
out was  caused  by  the  combined  and  concur- 
rent negligence  of  all  the  defendants,  and,  In 
the  absence  of  such  negligence  by  any  one  of 
them,  would  not  have  happened.  The  Jury 
were  Instructed  that,  if  they  found  these 
claims  sustained  by  the  evidence,  the  plain- 
tiffs were  entitled  to  a  verdict  against  all  the 
defendants,  and  the  defendants  excepted.  The 
company  excepted  to  evidence  of  the  separate 
negligence  of  Van  Dyke  and  of  McFarland  in 
repairing  and  rebuilding  the  dam,  and  also 
to  evidence  of  their  own  negligence  In  the 
management  of  their  logs,  not  participated  In 
by  all  the  defendants.  At  the  close  of  the 
evidence,  the  defendants  moved  that  a  verdict 
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be  directed  In  their  favor,  which  was  refused, 
and  they  excepted.  The  court  ruled  that  Van 
Dyke,  on  the  facta  shown  (but  not  here  stated) 
as  to  his  connection  with  the  running  of  the 
logs,  was  not  personally  liable  for  any  negli- 
gence therein.  On  the  cross-examination  of 
E.  C.  Waite,  a  witness  for  the  defendants,  the 
court  ruled  that  the  plaintiffs'  counsel  might 
read  such  parts  of  a  previous  statement  in 
writing,  made  by  the  witness,  as  he  desired  to 
question  the  witness  upon,  and  such  parts 
only,  and  the  defendants  excepted.  Counsel 
thereupon  read  the  entire  statement,  some  of 
which  was  not  Inconsistent  'with  the  testi- 
mony of  the  witness  on  the  stand,  and  ques- 
tioned the  witness  upon  parts  of  it,  to  which 
the  defendants  excepted.  In  his  argument  to 
the  jury  the  plaintiffs'  counsel  was  permitted 
to  argue  that  the  facts  were  as  stated  by 
Walte  In  his  previous  statement,  and  that  his 
testimony  on  the  stand  was  false,  to  which 
the  defendants  excepted.  During  the  argu- 
ment for  the  plaintiffs,  one  of  the  defendants' 
counsel  stepped  to  the  bench,  and  desired  an 
exception  noted  to  what  had  just  been  said. 
The  attention  of  the  presiding  justice  had 
been  diverted  from  the  argument,  so  that  he 
had  not  noticed  the  language  complained  of. 
On  bis  requesting  that  the  reporter's  notes 
of  the  language  be  obtained,  the  defendants' 
counsel,  after  Inquiry,  reported  that  no  min- 
ute of  the  language  had  been  taken,  and  pre- 
sented a  writing  as  follows:  "The  Connecti- 
cut River  Lumber  Company  desire  an  excep- 
tion to  that  part  of  the  argument  referring 
to  the  education  of  George  Van  Dyke  and  the 
company  about  destroying  dams,  bridges,  and 
property  along,  the  banks  of  the  river."  This 
exception  was  not  called  to  the  attention  of 
the  plaintiffs'  counsel,  and  he  had  no  knowl- 
edge of  It  till  after  the  trial  was  over.  Sub- 
ject to  the  defendants'  exception  to  the  sub- 
stance of  the  matter  called  for,  and  not  to 
the  qualification  of  the  witness,  F.  H.  Cross, 
one  of  the  plaintiffs'  selectmen  in  1888,  and 
their  agent  during  that  year  in  the  business 
of  reconstructing  the  roads,  was  allowed  to 
give  his  estimate  of  the  additional  expense 
of  maintaining  a  new  road  built  by  the  plain- 
tiffs in  place  of  a  road  that  had  been  washed 
out,  over  and  above  the  expense  of  maintain- 
ing the  old  road,  and  also  to  give  his  opinion 
what  part  of  certain  expense  incurred  by  the 
town  was  unnecessary.  One  Hadlock,  a  wit- 
ness for  the  plaintiffs,  was  also  allowed  to 
testify  that  the  banks  are  steeper  on  each  side 
of  the  new  road  than  of  the  old,  as  bearing 
on  the  extra  expense  of  maintaining  the  new 
road.  It  appeared  that,  during  the  time  from 
the  repairing  and  rebuilding  of  the  dam  to  its 
giving  way,  many  citizens  of  the  plaintiff 
town,  including  some  of  the  selectmen,  had 
often  been  in  plain  sight  of  the  dam,  and  the 
company  offered  to  show  that  after  their  pur- 
chase in  1886  they  never  received  any  notice 
from  the  selectmen  or  other  officers  of  the 
town,  or  from  any  source,  that  the  dam  was 
unsafe.    The  evidence  was  excluded,  and  the 


company  excepted.  The  Jury  were  Instruct- 
ed that  the  company  were  not  liable  for  main- 
taining the  dam  in  the  condition  in  which  It 
was  wheu  they  bought  it,  unless  they  knew, 
or  by  ordinary  care  would  have  learned,  that 
it  might  be  subjected,  by  freshets  and  other- 
wise, to  the  strain  brought  to  bear  upon  It 
at  the  time  it  gave  way,  and  was  insufficient 
to  withstand  such  strain,  and  that  the  com- 
pany were  not  liable  unless,  but  for  their  neg- 
ligence, the  washout  would  not  have  occurred. 
An  exception  to  the  instructions  to  the  jury 
is  sufficiently  stated  in  the  opinion.  Numer- 
ous other  exceptions  were  taken,  but  need 
not  be  stated,  as  they  were  not  insisted  upon 
in  argument,  and  were  not  considered  by  the 
court. 

James  W.  Remlck,  Bingham,  Mitchell  & 
Batchellor,  and  John  M.  Mitchell,  for  plain- 
tiffs. Bingham  &  Bingham,  Drew,  Jordan  & 
Buckley,  and  Smith  &  Sloane,  for  defendants. 

BLODGETT,  J.  The  demurrer  was  rightly 
overruled.  It  Is  useless  at  this  day,  and  In  this 
jurisdiction,  to  discuss  the  proposition  that 
towns  have  not  such  an  interest  in  the  high- 
ways within  their  limits  as  to  enable  them  to 
maintain  am  action  upon  the  case  for  their  de- 
struction or  obstruction;  and  the  verdict  hold- 
ing one  of  the  defendants  liable  and  acquitting 
the- others  renders  It  equally  useless  to  discuss 
the  question  of  misjoinder.  The  jury  having 
been  properly  Instructed  that  the  previous  state- 
ments of  the  witness  Walte  could  be  considered 
by  them  only  as  bearing  upon  his  credibility, 
the  defendants  could  not  have  been  prejudiced 
by  the  reading  of  such  portions  of  the  state- 
ments as  were  not  Inconsistent  with  his  tes- 
timony on  the  stand;  and  so,  under  the  uni- 
versal rule  of  procedure  In  such  cases,  no  rea- 
son Is  furnished  for  disturbing  the  verdict.  Nor 
is  any  reason  for  disturbing  it  furnished  by  the 
exception  .to  the  argument  of  the  plaintiffs' 
counsel  to  the  jury  that  the  statements  were 
true,  and  the  testimony  false.  Nobody  can 
reasonably  doubt  the  legitimacy  of  such  an 
argument 

There  Is  no  finding  In  the  case  that  the  al- 
leged improper  argument  of  the  plaintiffs' 
counsel  in  reference  to  the  education  of  the  'de- 
fendants "about  destroying  dams,  bridges,  and 
property  along  the  banks  of  the  river"  was  in 
fact  made,  nor  is  any  exception  allowed  on  this 
subject;  consequently  there  Is  nothing  which 
can  now  be  considered. 

The  testimony  of  Cross  and  of  Hadlock  as  to 
the  additional  expense  in  the  cost  of  maintain- 
ing the  new  road  over  the  old  one  was  compe- 
tent It  was  one  of  the  elements  of  damage  In 
the  case.  Town  of  Troy  v.  Cheshire  R.  Co.,  23 
N.  H.  83,  98. 

Evidence  against  the  defendants  individually 
was  properly  admitted  under  the  declaration, 
which  alleges  separate  acts  of  negligence 
against  each  of  them,  by  the  combined  and 
concurrent  effect  of  which  It  is  claimed  the  In- 
jury happened;   nor  did  the  Introduction  of 
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such  evidence  against  one  of  the  defendants 
legally  constitute  an  election  by  the  plaintiffs 
to  proceed  against  him  alone  for  his  Individual 
wrong.  The  plaintiffs'  case  was  made  up.  of 
parts,  and  embraced  many  separate  and  sev- 
eral acts,  each  of  which  is  alleged  to  have  con- 
tributed to  the  Injury;  and  it  was  the  plain- 
tiffs' right  to  have  all  of  these  acts  weighed 
by  the  Jury,  who  could  place  the  responsibility 
of  the  defendants  where  they  might  deem  it 
rightfully  to  belong. 

The  defendants'  offer  to  show  that  after  they 
bought  the  mill  and  the  dam,  in  1886,  they  nev- 
er received  any  notice  from  the  selectmen  or 
other  officers  of  Monroe,  or  from  any  source, 
that  the  dam  was  unsafe  and  Insufficient,  was 
properly  excluded.  No  such  notice  was  neces- 
sary. Whatever  may  have  been  the  condition 
of  the  dam  before  its  purchase  by  the  defend- 
ants, they  then  became  bound  to  keep  it  in  a 
reasonably  safe  condition.  As  its  owner  and 
occupant,  It  was  a  duty  cast  upon  the  de- 
fendants by  the  law  to  so  use  and  maintain 
the  dam  as  not  unnecessarily  to  endanger  the 
safety  or  property  of  others;  and,  if  they  neg- 
lected this  duty,  the  law  renders  them  liable 
tor  the  consequences. 

On  the  question  whether  the  defendants,  In 
the  driving  and  management  of  their  logs,  ex- 
ercised ordinary  care,  the  jury  were  Instructed 
(among  other,  things)  that  they  might  properly 
consider  what  they  would  or  would  not  have 
done  had  tbey  been  placed  In  the  defendants' 
situation;  and  to  this  the- defendants  excepted. 
In  support  of  this  exception  it  is  contended 
that,  as  the  subject  of  driving  and  managing 
logs  in  the  river  is  one  calling  for  expert  knowl- 
edge, and  was  bo  treated  at  the  trial,  the  jury 
of  nonexperts  could  not  properly  consider  what 
they  would  or  would  not  have  done  under  the 
circumstances.  In  other  words,  the  contention 
of  the  defendants  Is  that  the  ordinary  layman 
cannot  legally  measure  the  degree  of  care  to  be 
exercised  In  a  business  requiring  expert  knowl- 
edge by  his  own  judgment  as  to.  what  he  would 
or  would  not  have  done  in  that  business, — he 
having  no  knowledge  or  skill  in  regard  to  It,— 
and  that,  In  effect,  the  Instruction  to  the  Jury 
was  precisely  the  contrary.  We  do  not  so  un- 
derstand it  But  if  the  instruction,  taken  ab- 
stractly, may  be  justly  subject  to  the  criticism 
made  upon  It  by  the  defendants,  all  grounds  of 
criticism  are  removed  when  It  Is  construed,  as 
It  fairly  must  be,  in  connection  with  the  other 
instructions  on  the  same  subject,  which  were 
as  follows:  "There  is  no  absolute  test  fixed 
by  law  by  which  the  measure  of  care  required 
In  a  particular  case  can  be  determined.  The 
only  standard  Is  to  be  found  In  the  carefully 
considered,  dispassionate  judgment  of  the  Jury 
In  view  of  all  the  circumstances  of  the  case. 
The  question  always  is,  what  would  a  person 
of  average  prudence  do  under  like  circumstan- 
ces? If  such  a  person,  placed  in  exactly  the 
same  situation  as  the  party  whose  conduct  Is 
In  question,  possessed  of  the  same  knowledge 
as  he  had  of  all  the  surrounding  facts  and  cir- 
cumstances, Including  the  danger  of  resultant 


Injury  and  the  means  of  avoiding  it,  would  or 
might  have  done  as  such  person  did,  he  is  free 
from  fault,  and  not  responsible  for  any  ac- 
cident or  Injury  that  may  happen.  *  *  • 
Did  the  lumber  company,  then*  officers,  agents, 
and  servants  (because,  being  a  corporation, 
they  could  act  only  by  or  through  ti*Ir  of- 
ficers, agents,  and  servants),  exercise  ordinary 
care  In  running  their  logs,  and  permitting 
them  to  accumulate  in  the  jam  and  elsewhere 
In  the  yard,  or  m  falling  to  remove  them  prior 
to  the  washout?  On  this  question  you  will 
consider  the  position  of  the  logs,  the  number  of 
them,  the  extent  of  the  jam,  what  effect.  If 
any,  the  logs  had,  the  means  of  preventing 
their  accumulation,  the  stage  of  the  water, 
the  currents  of  the  river;  in  short,  all  the  con- 
siderations urged  upon  you  by  counsel  upon 
both  sides,  and  all  the  evidence  in  the  case. 
And  on  this  question,  as  upon  the  like  question 
in  the  case  of  Van  Dyke  and  McParland,  you 
will  be  likely  to,  and  properly  may,  consider 
what  you  would  or  would  not  have  done  had 
you  been  placed  in  their  situation.  If  you  find 
that  they  did  exercise  ordinary  care;  that  per- 
sons of  average  prudence  placed  in  their  situa- 
tion, possessed  of  their  knowledge  and  means 
of  knowledge  of  the  proper  management  and 
driving  of  logs,  their  effect  upon  the  dam,  and 
of  all  the  other  circumstances,  would  or  might 
have  done  as  they  did,  both  in  permitting  the 
logs  to  accumulate  and  In  falling  to  remove 
them,— yon  will  return  a  verdict  for  the  lumber 
company.  If  you  find  that  they  did  not  exer- 
cise ordinary  care  In  thus  allowing  the  logs  to 
accumulate  or  in  failing  to  remove  them,  and 
that  they  contributed  to  the  washout,  your 
verdict  will  be  for  the  plaintiffs."  In  the  light 
of  these  instructions,  construed  as  a  whole  In 
the  same  connected  way  In  which  they  were 
given,  it  is  more  than  morally  certain  that 
the  jury  were  not  misled  by  the  particular  In- 
struction complained  of;  and,  If  they  were  not, 
even  though  the  instruction  was  erroneous,  no 
ground  Is  presented  for  reversing  their  judg- 
ment But  this  is  not  all.  Fairly  construed, 
the  instruction  was  not  erroneous.  It  is  not  to 
be  doubted  that  the  jury  might  upon  all  the 
evidence  and  arguments  before  them,  properly 
consider  what  they  would  or  would  not  have 
done  had  they  been  placed  In  the  defendants' 
situation;  and  such  only  was  the  instruction. 
The  numerous  other  exceptions  appearing  In 
the  case,  but  not  Insisted  upon  at  the  argument 
need  not  be  considered.    Exceptions  overruled. 

CARPENTER,  X,  did  not  sit    The  others 
concurred. 


(68  N.  H.  M) 

AYER8  v.  BOSTON  &  M.  R.  R. 

(Supreme  Court  of  New  Hampshire.    Merri- 
mack.    March  15,  1895.) 
Railroads—  In-jukibs  to  Licenses. 
1.  Defendant's  train  was  being  loaded  with 
milk  cans,  and  started  without  any  signal,  in- 
juring plaintiff,  who  was  patting  the  cans  on 
board.    Defendant  requested  an  instruction  that 
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"the  danger  from  placing  the  milk  cans  on  the 
moving  train  was  an  obvious  one,  and  was  vol- 
untarily assumed  by  the  plaintiff."  Held  prop- 
erly refused. 

2.  An  instruction  that  "the  plaintiffs  attempt 
to  place  the  milk  cms  upon  the  car  while  the 
car  was  moving,  the  plaintiff  knowing  said  car 
to  be  moving,  was  negligence  on  the  part  of  the 
plaintiff,"  held  properly  refused. 

Exceptions  from  Merrimack  county. 

Action  by  Augustlan  R.  Ayers  against  Bos- 
ton &  Maine  Railroad  for  personal  Injuries. 
Judgment  for  plaintiff.  Defendants  except 
Exceptions  overruled. 

The  plaintiff  shipped  milk  dally  from  the 
defendants'  station  at  North  Boscawen,  for 
six  months  before  the  accident.  It  was  the 
duty  of  those  shipping  milk  to  deliver  it  up- 
on a  platform  provided  for  the  purpose,  and 
to  hand  the  cans  from  the  platform  Into  the 
car.  The  brakeman  of  the  train  was  accus- 
tomed to  help  load  the  milk,  and,  after  It 
was  loaded,  to  give  the  conductor  a  signal 
for  him  to  Start  the  train.  December  30, 1892, 
the  plaintiff,  assisted  by  other  milk  shippers 
and  the  brakeman,  was  loading  milk,  and, 
when  all  but  five  cans  were  loaded,  the  train 
started,  without  any  signal  from  the  brake- 
man,  and  without  notice  or  warning  to  the 
plaintiff.  The  plaintiff  hurriedly  took  up 
three  of  the  cans,  walked  along  the  platform 
beside  the  car,  which  he  perceived  to  be  mov- 
ing, tried  to  put  them  into  the  car,  and  was 
injured.  The  defendants'  motion  for  a  non- 
suit, at  the  close  of  the  plaintiffs  evidence, 
and  their  motion  for  the  ordering  of  a  ver- 
dict In  their  favor,  at  the  close  of  the  evi- 
dence, were  denied,  and  they  excepted.  The 
defendants  claimed  contributory  negligence, 
and  asked  for  the  following  Instructions: 
"The  danger  from  placing  the  milk  cans  on 
the  moving  train  was  an  obvious  one,  and 
was  voluntarily  assumed  by  the  plaintiff,  and 
therefore  he  cannot  recover."  "The  plaintiff's 
Attempt  to  place  the  milk  cans  upon  the  car 
while  the  car  was  moving,  the  plaintiff  know- 
ing said  car  to  be  moving,  was  negligence 
on  the  part  of  the  plaintiff,  which  caused 
the  accident,  and  the  plaintiff  cannot  recov- 
er." The  requests  were  denied,  and  the  de- 
fendants excepted. 

Sargent  &  Hollis,  for  plaintiff.  J.  W.  Pel- 
lows  and  E.  B.  S.  Sanborn,  for  defendants. 

BLODGETT,  J.  It  would  serve  no  useful 
purpose  to  comment  upon  evidence  such  as 
appears  In  this  case.  The  defendants'  mo- 
tions and  requests  were  properly  denied.  Ly- 
man v.  Railroad  Co.,  86  N.  H.  200,  204,  20 
Atl.  976;  Foss  v.  Railroad  Co.,  66  N.  H. 
256,  260,  21  Atl.  222;  Felch  v.  Railroad  Co., 
66  N.  H.  318,  320,  322,  323,  29  Atl.  557; 
Boothby  v.  Railway  Co.,  66  N.  EL  342,  34 
Atl.  157;  Walker  v.  Railroad  Co.,  64  N.  H. 
415,  13  Atl.  649;  Paine  v.  Railway  Co.,  63 
N.  H.  623,  3  Atl.  634;  Merrill  v.  Express  Co., 
62  N.  H.  514;  Nutter  v.  Railroad  Co.,  60  N. 
H.  483-485;  Turtle  v.  Farmington,  58  N.  H. 
13,  14;  Griffin  v.  Auburn,  Id.  121,  124;  Paine 


v.  Railway  Co.,  Id.  611;  Gflman  v.  Noyes, 
57  N.  H.  627;  Sleeper  v.  Sandown,  52  N.  H. 
244;  Railroad  Co.  v.  Foster,  51  N.  H.  490, 
493;  Page  v.  Parker,  43  N.  H.  363;  Palmer 
v.  Portsmouth,  Id.  266.  Exceptions  overruled. 

WALLACE,  J.,   did   not  ait     The   others 
concurred. 


(U  N.  J.  L.  602) 

STATE  (HAMBLET,  Prosecutor)  v.  MAYOR, 

ETC,  OF  ASBURY  PARK. 
(Supreme,Court  of  New  Jersey.     April  2, 1898.) 
Certiorari— Validity  or  City  Obdikancb. 
Hie  validity  of  an  ordinance  of  a  city  of 
this  state  imposing  a  license  fee  for  revenue  will 
not  be  adjudicated  upon  a  writ  of  certiorari 
brought   by  a   nonresident  prosecutor  against 
whom  no  action  has  been  instituted. 
(Syllabus  by  the  Court) 

Certiorari  by  Bayard  Hamblet  against  the 
mayor  and  council  of  Asbury  Park  to  re- 
view an  ordinance.    Writ  dismissed. 

Argued  February  term,  1898,  before  GAR- 
RISON and  LIPPINCOTT,  JJ. 

E.  A.  S.  Man,  for  prosecutor.  L  O.  Ken- 
nedy, for  defendants. 

GARRISON,  J.  The  prosecutor  of  this  writ 
Is  a  citizen  of  the  state  of  New  York,  who 
resides  in  the  city  of  New  York,  where  his 
father  has  a  grocery  business,  in  connection 
with  which  the  prosecutor  for  some  years 
past  has  been  soliciting  orders  In  Asbury 
Park,  in  this  state.  This  writ  is  brought  to 
set  aside  an  ordinance  of  the  city  of  Asbury 
Park  by  which,  under  legislative  authority, 
a  license  fee  is  Imposed  upon  a  variety  of  vo- 
cations for  revenue.  One  of  the  callings 
thus  taxed  is  that  of  "soliciting  agent  to  oth- 
ers than  the  keepers  of  shops  and  stores." 

The  affidavits  upon  which  this  writ  was  al- 
lowed are  not  before  us,  but  the  prosecutor 
has,  by  proofs  taken  under  the  writ  made 
the  case  upon  which  he  rests  his  right  to  an- 
nul the  municipal  act  in  question.  His  right 
rests  upon  two  facts:  One  that  the  city 
clerk  of  Asbury  Park  handed  to  the  prose- 
cutor a  copy  of  the  ordinance,  and  said  that 
if  he  sold  goods  without  a  license,  he  would 
be  liable  to  Its  penalties;  the  other  that  the 
father  of  the  prosecutor  received  by  mail  a 
copy  of  the  ordinance,  upon  which  was 
stamped  the  figure  of  a  hand  pointing  to 
the  section  about  soliciting  orders.  The 
question  is  whether  the  apprehension  arising 
from  these  circumstances  gives  to  the  prose- 
cutor a  right  to  attack  the  ordinance  In  ad- 
vance of  any  action  taken  against  him  for 
the  enforcement  of  its  penalties. 

To  place  the  matter  upon  the  footing  most 
favorable  to  the  prosecutor,  it  may  be  as- 
sumed that  the  fee  in  question  cannot  law- 
fully be  Imposed  upon  a  resident  of  a  sister 
state,  in  view  of  the  decision  of  the  federal 
supreme  court  Bobbins  v.  Taxing  Dist,  120 
U.  a  489,  7  Sup.  Ct  592. 
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The  establishment  of  this  doctrine  In  Its 
application  to  the  ordinance  before  us  car- 
ries with  it  the  corollary  that  the  ordinance 
must  if  possible,  receive  a  construction  that 
will  make  it  applicable  to  citizens  of  this  state 
only.  It  is  only  by  assuming  that  violence 
will  be  done  to  this  fundamental  doctrine 
that  the  prosecutor  can  apprehend  Injury 
from  the  enactment  in  question.-  Whether 
such  a  construction  will  be  put  upon  It  by  the 
municipality  can  be  known  only  by  the  In- 
stitution of  proceedings  against  the  prosecu- 
tor; whether  a  like  construction  will  be  placed 
on  it  by  the  judicial  tribunal  In  which  the 
action  is  beard  can  be  known  only  by  a 
conviction  and  judgment  for  the  penalty  pre- 
scribed by  the  ordinance. 

Such  a  conviction  alone  can  furnish  evi- 
dence that  the  ordinance  affects  the  prose- 
cutor, and  thus  present  in  concrete  form, 
and  as  to  the  particular  vocation,  the  issue 
now  sought  to  be  raised  as  a  moot  question 
involving  the  fate  of  the  entire  taxing 
scheme. 

The  remedy  by  certiorari  to  annul  this  or- 
dinance is  not,  in  my  opinion,  open  to  the 
prosecutor  in  advance  of  any  action  taken 
against  him,  under  its  provisions. 

In  reaching  this  conclusion  I  am  aware 
that  the  opposite  view  receives  countenance 
from  some,  and  confirmation  from  other,  cas- 
es decided  In  this  court  A  review,  however, 
of  our  domestic  law  of  certiorari  from  the 
time  when  we  departed  from  the  rule  of 
English  practice  will  show  that,  after  some 
vacillation,  the  correct  rule  was  finally  de- 
clared by  our  court  of  last  resort  in  the  case 
of  Pennsylvania  R.  Oo.  v.  Jersey  City,  47  N. 
J.  Law,  286. 

In  that  case  the  railroad  sought  upon  cer- 
tiorari, and  before  conviction  or  suit,  to  set 
aside  a  city  ordinance  that  exposed  it  (un- 
der one  view  of  the  law)  to  a  penalty  if  it 
obstructed  certain  streets  for  a  period  longer 
than  three  minutes.  In  denying  the  availa- 
bility of  certiorari  to  such  a  state  of  affairs, 
Beasley,  C.  J.,  said  that,  upon  the  assump- 
tion that  the  ordinance  was  illegal  as  to  the 
prosecutor,  "such  a  vice  would  not  render 
it  generally,  but  only  specially,  inefficacious; 
that  is,  the  court  would  not  vacate  the  en- 
tire ordinance,  but  merely  refuse  to  put  It  in 
effect  in  that  part  of  it  that  was  thus  unrea- 
sonable. If  the  complaint  of  the  plaintiff  in 
error  [prosecutor]  be  well  founded  therein, 
the  remedy  is  to  object  to  the  validity  of  the 
ordinance  in  the  penal  suit  for  the  obstruc- 
tion of  the  streets  referred  to,  and  In  that 
mode  place  before  the  court  the  limited  ques- 
tion whether  the  ordinance  be  not  a  nullity 
In  respect  to  that  particular  locality."  A 
more  recent  decision  to  the  same  effect  is 
Rahway  Gaslight  Oo.  v.  City  of  Rahway,  68 
N.  J.  Law,  610,  34  Atl.  8. 

The  case  of  Pennsylvania  R.  Co.  v.  Jersey 
City  must  be  taken  to  supplant  the  prior 
cases  in  this  court  that  held  to  the  contrary, 
via,  Staates  v.  Borough  of  Washington,  44  N. 


J.  Law,  606;  Id.,  45  N.  J.  Law,  319,— the  sec- 
ond of  which  rested  wholly  upon  the  authority 
of  the  first,  while  the  first  rested  upon  the  sup- 
posed authority  of  four  cases  that  do  not,  in 
fact,  afford  support  for  the  departure  In  prac- 
tice. The  earliest  of  these  is  New  Jersey  R  & 
Transp.  Oo.  v.  Jersey  City,  29  N.  J.  Law, 
170,  In  which  the  question  was  not  raised  or 
mentioned  in  the  opinion  of  the  court,  but 
Is  made  the  basis  of  a  dissent  by  Mr.  Justice 
"Van  Dyke.  Two  other  cases  are  Danforth  v. 
City  of  Faterson,  34  N.  J.  Law,  163,  and 
Gregory  v.  Jersey  City,  Id.  890,  In  each  of 
which  the  question  could  not  have  arisen, 
for  the  reason  that  the  prosecutor  was  a 
taxpayer  objecting  to  the  unlawful  Increase 
of  his  burden  by  the  purchase  of  a  market 
site  and  wharf. 

The  remaining  case— Montgomery  v.  Tren- 
ton—holds explicitly  the  contrary  rule.  The 
cases  of  Staates  v.  Washington  were  without 
fonndation  or  authority  at  the  time  of  their 
decision,  and  were  overruled  by  the  case  of 
Pennsylvania  R.  Co.  v.  Jersey  City,  above 
cited.  After  that  decision,  however,  the  su- 
preme court  again  applied  the  overruled  doc- 
trine in  the  case  of  Morgan  v.  Orange,  50  N. 
J.  Law,  389,  13  Atl.  240,  without  noticing 
that  the  decision  of  the  court  of  errors  had 
Intervened  and  settled  the  rule  conclusively. 
In  accordance  with  the  doctrine  thus  decided 
the  writ  In  the  present  case  ia  dismissed. 


(61  N.  J.  I*  438) 
STATE  v.  PARKS. 
(Supreme  Court  of  New  Jersey.     April  1,  1S98.) 
Disorderly  Housb — Indictment. 

1.  The  fact  that  an  indictment  against  sever- 
al defendants  for  keeping  a  disorderly  house 
charged  them  with  keeping  it  "for  'his'  own 
lucre  and  gain,"  instead  of  "their"  own  lucre 
and  gain,  affords  no  ground  for  quashing  the 
indictment,  when  the  making  of  gain  was  not 
necessary  to  render  the  practices  carried  on  in 
the  house  illegal. 

2.  The  caption  of  an  indictment  need  not  con- 
tain the  name  of  the  person  indicted. 

(Syllabus  by  the  Court.) 

Charles  Parks  was  indicted  for  keeping  a 
disorderly  house,  and  moves  to  quash  the  in- 
dictment   Motion  denied. 

Argued  February  term,  1898,  before  COL- 
LINS and  DIXON,  JJ. 

F.  W.  Ward  and  Edmund  Wilson,  for  de- 
fendant. Mr.  Helsley,  Prosecutor  of  the  Pleas, 
for  the  State. 

DIXON,  J.  The  defendant  having  been  In- 
dicted with  others  for  keeping  a  disorderly 
house,  moves  to  quash  the  indictment,  be- 
cause it  charges  the  defendants  with  keeping 
the  house  "for  'his'  own  lucre  and  gain,"  in- 
stead of  "their"  own  lucre  and  gain.  It  seems 
to  be  superfluous  to  charge  that  a  disorderly 
bouse  Is  kept  for  gain,  unless  the  making  of 
gain  be  necessary  to  render  the  practices  car- 
ried on  In  the  house  illegal.  If  a  person,  for 
amusement  only,  keeps  a  house  as  a  public 
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resort  for  practices  Injurious  to  public  morals 
or  destructive  of  public  quiet,  be  is  indictable. 
State  v.  Williams,  30  N.  J.  Law,  102.  Hence 
this  whole  clause  may  be  rejected  aa  mean- 
ingless, and  still  an  indictable  offense  will  be 
alleged.  Besides,  the  fault  pointed  out  Is 
merely  one  in  grammar,  which  does  not  ob- 
scure the  meaning;  and  such  an  error  will 
not  vitiate  an  indictment  10  Am.  &  Eng. 
Enc.  Law,  648. 

•  Another  reason  assigned  for  quashing  the 
Indictment  is  that  the  caption  does  not  con- 
tain the  name  of  this  defendant.  But,  If  It 
otherwise  identifies  the  indictment  as  one  duly 
found  and  presented,  that  is  sufficient  State 
v.  Jones,  0  N.  J.  Law,  357.  No  question  is 
raised  about  its  containing  the  proper  aver- 
ments for  this  purpose.  The  motion  to  quash 
must  be  denied.  Let  the  indictment  be  remit- 
ted to  the  Monmouth  quarter  sessions  for 
trial 


(61  N.  J.  L.  422) 

In  re  ELECTION  OF  DIRECTORS  OF 

CEDAR  GROVE  CEMETERY  CO. 

(Supreme  Court  of  New  Jersey.     March  28, 

1898.) 

Corporations  —  Election  or  Directors  —  Evr- 

DBNCE. 

1.  If,  at  the  time  and  place  appointed  for  an 
election  of  directors,  the  stockholders  of  a  cor- 
poration assemble  in  two  bodies,  and  cast  their 
ballots  at  separate  polls,  the  court,  in  ascer- 
taining the  result  of  the  election  under  the  cor- 
poration act,  may  consider  the  ballots  cast  at 
both  polls. 

2.  Under  the  •statute,  the  books  of  the  corpo- 
ration constitute  the  only  evidence  as  to  who 
are  the  stockholders  entitled  to  vote  at  an  elec- 
tion of  directors. 

(Syllabus  by  the  Court.) 

Application  by  John  F.  Byrns  and  others  to 
establish  their  election  to  the  office  of  cemetery 
directors  of  the  Cedar  Grove  Cemetery  Com- 
pany.    Judgment  for  petitioners. 

Argued  February  term,  1898,  before  COL- 
LINS and  DIXON,  JJ. 

L.  M.  Garrison,  for  petitioners.  F.  A.  Rex, 
for  respondents. 

DIXON,  J.  This  is  a  controversy  over  the 
election  of  directors  of  the  Cedar  Grove  Ceme- 
tery Company  held  April  5,  1897.  The  rival 
parties  are  called  the  "Byrns  Faction"  and  the 
"Fowler  Faction."  The  present  application  is 
made  under  section  42  of  the  corporation  act 
(P.  L.  1806,  p.  277);  and  the  court  is  asked  to 
establish  the  election  of  the  persons  chosen  to 
be  directors  by  the  Byrns  faction.  At  the  time 
and  place  regularly  appointed  for  the  election 
of  directors,  a  number  of  persons  assembled 
in  the  office  of  the  company  in  Gloucester 
City,  and  organized  by  choosing  a  chairman,  a 
secretary,  and  three  tellers.  Simultaneously, 
persons  assembled  just  outside  of  the  office, 
also  organized  by  selecting  a  chairman,  secre- 
tary, and  three  tellers.  Policemen  then  clear- 
ed the  room,  and  permitted  the  officers  chosen 
by  the  outside  assemblage  to  take  possession 


of  it  and  proceed  with  an  election.  The  offi- 
cers selected  within  the  room  proceeded  to 
hold  an  election  just  outside.  So  far  as  ap- 
pears, stockholders  entitled  to  vote  for  directors 
might  have  cast  their  ballots  at  either  polling 
place.  At  the  election  held  within  the  office, 
the  persons  favored  by  the  Fowler  faction 
were  unanimously  chosen;  and,  at  the  election 
held  outside,  those  favored  by  the  Byrns  fac- 
tion were  unanimously  chosen.  Under  these 
circumstances,  we  think  that  justice  requires 
us  to  consider  all  the  votes  cast  at  either 
place,  In  determining  who  were  legally  elect- 
ed. Such  a  course  Is  within  the  design  of  the 
statute  under  which  this  proceeding  was  tak- 
en. In  re  Election  of  Directors  of  St  Law- 
rence Steamboat  Co.,  44  N.  J.  Law,  529. 

According  to  the  thirty-third  section  of  the 
statute,  the  books  of  the  company  constitute 
the  only  evidence  as  to  who  are  the  stock- 
holders entitled  to  vote  at  an  election  of  di- 
rectors. The  testimony  shows  that  before 
1896  the  company  had  no  book  purporting  to 
contain  the  names  of  its  stockholders,  except 
that  from  its  "cash  ledger"  the  names  of 
some  of  them  might  be  gathered.  But  In  1896 
the  secretary  of  the  company,  under  the  di- 
rection of  the  board  of  directors,  prepared  & 
stock  book,  collecting  his  Information  from 
not  only  the  cash  ledger,  but  also  whatever 
other  sources  seemed  available.  We  see  no 
reason  for  denying  to  this  book  the  evidential 
force  prescribed  by  the  statute.  Testing  the 
election  by  this  criterion,  the  candidates  of 
the  Byrns  faction  received  a  majority  of  the 
ballots  cast  by  legal  votes  at  either  polls. 
The  same  result  is  reached  If,  discarding  Uie 
books,  we  ascertain  who  were  legal  voters 
from  the  testimony  adduced  In  the  pending 
controversy.  Our  conclusion  Is  that  John  F. 
Byrns,  William  Tucker,  and  Walter  F.  Joslin 
were  legally  •  elected  directors  of  the  Cedar 
Grove  Cemetery  Company  at  the  annual  meet- 
ing of  the  stockholders  held  on  April  5,  1897, 
and  judgment  may  therefore  be  entered  es- 
tablishing their  election.  Should  any  further 
relief  be  desired,  application  therefor  may 
be  made  on  due  notice. 


(61  N.  J.  I*  606) 

STATE  (WEST  JERSEY  &  S.  R.  CO.,  Prose- 
cutor) v.  OCEAN  CITY  R.  OO. 
(Supreme  Court  of  New  Jersey.     April  2,  1898.) 

Condemnation  Proceedings  —  Appointment  ov 
Commissioners. 

1.  In  proceedings  to  condemn  lands  under  the 
general  railroad  law,  the  justice  of  the  supreme 
court  is  vested  with  an  express  power,  coupled 
with  such  implied  authority  only  as  is  neces- 
sary for  its  execution.  When  the  application 
and  notice  conform  to  the  statute,  the  appoint- 
ment of  commissioners  is  a  matter  of  course. 

2.  The  judicial  officer  must  decide  whether 
there  is  prima  facie  a  compliance  with  the  stat- 
ute. Beyond  this  he  has  no  jurisdiction  over 
the  parties  or  the  subject 

(Syllabus  by  the  Court.) 

Certiorari  by  the  West  Jersey  &  Seashore 
Railroad  Company'  against  the  Ocean   City 
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Railroad  Company  to  review  an  order  ap- 
pointing commissioners.    Writ  dismissed. 

Argued  February  term,  1898,  before  GAR- 
RISON and  UPPINCOTT,  JJ. 

J.  H.  GasklU,  (or  prosecutor.  R.  H.  McCar- 
ter,  for  defendant 

GARRISON,  J.  This  certiorari  brings  up 
the  order  made  by  a  Justice  of  this  court  ap- 
pointing commissioners  to  assess  the  damages 
to  be  paid  to  the  prosecutor  for  crossing  and 
taking  certain  of  its  lands. 

The  proceeding  Is  under  the  general  railroad 
law  (2  Gen.  St  p.  2641).  It  was  objected  on 
the  part  of  the  landowner,  the  West  Jersey 
&  Seashore  Railroad  Company,  that  the  ap- 
pointment should  not  be  made,  because  the 
land  described  in  the  notice  was  a  public 
highway,  along  which  no  lawful  authority 
to  construct  a  railroad  existed;  also,  because 
the  applicant  had  no  municipal  authority  to 
occupy  longitudinally  the  said  highway,  and 
that  no  effort  had  been  made  to  purchase  the 
land  or  rights  of  the  prosecutor. 

This  last  point  was  not  borne  out  by  the 
proofs,  and  is  not  made  a  contention  in  the 
brief  of  counsel.  The  other  objections  rest 
upon  a  misconception  of  the  effect  of  the  pro- 
ceeding, and  of  the  extent  of  the  jurisdiction 
involved.  The  proceeding  at  Its  completion 
simply  names  a  sum  of  money  as  the  equiva- 
lent of  what  the  prosecutor  will  lose  If  the 
applicant  takes  what  is  described  in  his  no- 
tice. It  does  not  say  that  he  may  take  It  It 
affirms  nothing.  It  simply,  assesses  damages 
for  a  hypothetical  Injury. 

The  entire  subject  appears  to  be  settled  by 
the  reasoning  of  Beasley,  0,  J.,  In  Delaware, 
L.  &  W.  R,  Co.  v.  Hudson  Tunnel  R.  Co.,  38 
N.  J.  Law,  17,  and  In  the  opinion  of  the  court 
of  errors  In  the  same  cause.  Morris  &  E.  R. 
Co.  v.  Hudson  Tunnel  R.  Co.,  Id.  548.  To  the 
same  effect  are  National  Ry.  Co.  v.  Gaston  & 
A.  R.  Co.,  36  N.  J.  Law,  181,  and  Pennsylva- 
nia R.  Co.  v.  National  Docks  &  N.  J.  J.  C. 
Ry.  Co.,  57  N.  J.  Law,  86,  30  Atl.  183. 

Tbe  writ  will  be  dismissed,  with  costs. 

(61  N.  J.  U  MS) 

JANSEN  v.  MAYOR,  ETO,  OP  JERSEY 

CITY  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  17,  1898.) 

INDEPENDENT    CONTRACTOR  —  NEGLIGENCE  —  COM- 
MON Employment— Liability  or  Master. 

1.  Where  a  contractor  exercises  an  independ- 
ent employment  under  his  contract  with  a  mu- 
nicipal corporation,  such  corporation  is  not  re- 
sponsible for  the  negligence  of  the  contractor 

'    in  the  performance  of  the  contract  work. 

2.  In  an  action  to  recover  damages  for  injury 
caused  by  the  negligence  of  defendant's  servant, 
the  defense  of  common  employment  cannot  pre- 
vail to  exempt  the  defendant  from  liability,  un- 
less the  injured  person  and  the  servant  whose 
negligence  caused  the  injury  were  not  only  en- 
gaged in  a  common  employment,  but  were  al- 
so in  the  service  of  the  defendant  as  a  common 
master. 

(Syllabus  by  the  Court) 
39A.-65 


Error  to  supreme  court 

Action  by  Mynhardt  Jansen  against  the 
mayor  and  aldermen  of  Jersey  City  and 
Richard  English.  From  a  Judgment  of  non- 
suit, plaintiff  brings  error.  Affirmed  as  to 
the  city,  and  reversed  as  to  the  other  defend- 
ant 

Flevel  McGee,  for  plaintiff  In  error.  Wm. 
P.  Douglass,  for  defendant  in  error  Jersey 
City.  Corbln  &  Corbln,  for  defendant  in  er- 
ror Richard  English. 

VAN  SYCKEL,  J.  Jansen  brought  this  suit 
to  recover  damages  for  Injuries  to  his  per- 
son, which  he  charged  to  the  negligence  of 
the  defendants.  In  the  year  1894  the  city  of 
Jersey  City  contracted  for  the  erection  of  a 
new  city  hall.  The  city  owned  the  land  up- 
on which  the  building  was  to  be  erected,  and 
made  a  contract  with  the  other  defendant 
Richard  English,  for  the  mason  and  Iron 
work  of  the  building  according  to  the  plans 
and  specifications  under  the  supervision  of 
an  architect  named  in  the  contract.  The  en- 
tire duty  of  the  architect  and  the  inspector 
for  the  city  was  to  see  that  the  work  was 
done  according  to  the  contract  The  car- 
penter work  was  let  to  one  Kiernan,  and  the 
plumbing  work  to  one  Farrier.  English  sub- 
contracted the  Iron  work  to  the  Fagan  Iron 
Works.  Jansen,  the  plaintiff,  was  employed 
by  the  Fagan  Iron  Works  In  the  execution 
of  their  work  upon  the  building,  and  while 
engaged  in  that  service  he  was  injured  by 
the  falling  of  a  high  wall  which  was  being 
erected  by  English  in  the  performance  of  his 
contract  with  the  city.  The  trial  judge  non- 
suited the  plaintiff  as  to  both  defendants. 

English,  under  his  contract  with  the  city, 
exercised  an  independent  employment  and 
It  Is  the  well-settled  law  of  this  state  that 
the  city  cannot  be  held  responsible  for  the 
negligence  of  English  in  the  performance  of 
the  work  he  engaged  to  do  for  the  city. 
No  right  of  action  appeared  as  against  the 
city.  Cuff  v.  Railroad  Co.,  35  N.  J.  Law, 
17,  574.  In  respect  to  English,  a  different 
question  Is  presented.  Under  the  authority 
of  Wiggett  v.  Fox,  11  Exch.  832,  the  trial 
judge  ruled  that  the  servants  of  the  sub- 
contractor were  fellow  servants  with  the 
servants  of  the  contractor  English.  That 
case  has  in  more  than  one  instance  been  ac- 
cepted as  an  authority  to  support  that  prop- 
osition, but  a  careful  examination  will  show 
that  it  has  been  misunderstood.  Its  author- 
ity has  been  challenged  in  England,  where 
it  has  been  overruled  by  the  later  cases.  In 
the  case  of  Johnson  v.  Lindsay  [1891]  App. 
Cas.  371,  In  the  house  of  lords,  Lord  Her- 
schell  and  Lord  Watson  reviewed  the  pre- 
vious cases  upon  this  subject  and  declared 
that  It  Is  essential  to  the  defense  of  com- 
mon employment  that  the  person  suing 
should  himself  be  the  servant  of  the  master 
by  whose  negligence  the  injury  has  been 
caused.  Unless  the  person  sought  to  be  ren- 
dered liable  for  the  negligence  of  his  serv- 
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ant  can  show  that  the  person  so  seeking  to 
make  him  liable  was  himself  In  his  service, 
the  defense  of  common  employment  Is  not 
open  to  him.  Lord  Herschell  says:  "It  Is 
obvious  that,  If  the  exemption  of  the  master 
results,  as  It  does,  according  to  the  author- 
ities, from  the  injured  person  having  under- 
taken, as  between  himself  and  the  person  he 
sues,  to  bear  the  risks  of  bis  fellow  serv- 
ants' negligence,  it  can  never  be  applicable 
where  there  is  no  relation  between  the  par- 
ties from  which  such  an  undertaking  can  be 
implied.  There  are  other  considerations 
which  point  in  the  same  direction.  It  must 
be  remembered  that  whilst  a  servant  con- 
tracts with  his  master  to  bear  the  risks  of 
the  negligence  of  his  fellow  servants,  there 
Is,  as  has  been  more  than  once  laid  down,  a 
corresponding  duty  on  the  part  of  the  em- 
ployer to  take  due  care  to  select  competent 
servants.  And  it  would  be  most  unreason- 
able to  hold  that  he  is  exempt  from  liability 
for  his  servants'  negligence  in  any  case 
where  he  is  not  under  this  obligation."  Eng- 
lish had  no  power  to  control  the  subcontract- 
or in  the  selection  of  his  servants,  and  was 
clearly  under  no  duty  In  that  respect. 

The  relation  between  master  and  servant 
is  a  contractual  relation,  and  the  liabilities 
and  duties  existing  between  them  arise  out 
of  the  contract  of  employment  and  the  right 
of  the  master  to  control  and  discharge  the 
servant  If  there  is  no  employment,  the  re- 
lation of  master  and  servant  and  the  obli- 
gations Incident  to  It  do  not  exist.  In  John- 
son v.  Lindsay  the  court  disapproved  of  Wig- 
gett  v.  Fox,  and  referred  to  the  fact  that  In 
Abraham  v.  Reynolds,  5  Hurl.  &  N.  143, 
Baron  Channell  explained  WIggett  v.  Fox, 
and  the  reason  why  he  concurred  in  that  de- 
cision, by  saying  that  it  was  proved  that 
the  servant  In  that  case  was  paid  by  the 
defendants,  and  that  the  defendants  had  a 
control  over  and  power  to  dismiss  him, 
though  he  was  engaged  by  the  subcontract- 
or. The  conclusion  of  the  house  of  lords  in 
Johnson  v.  Lindsay,  after  a  discussion  .of 
the  cases,  was  that  in  an  action  to  recover 
damages  for  injury  caused  by  the  negligence 
of  the  defendants'  servant  the  defense  of 
common  employment  cannot  prevail,  unless 
the  Injured  person  and  the  servant  whose 
negligence  caused  the  injury  were  not  only 
engaged  In  a  common  employment,  but  were 
in  the  service  of  a  common  master.  In  my 
judgment,  that  should  be  accepted  as  the 
true  rule  upon  this  subject.  In  this  case 
Lindsay  was  an  Independent  contractor, 
while  the  servant  injured  in  Wiggett  v.  Fox 
was  the  servant  of  the  subcontractor;  but 
that,  In  the  view  taken  by  the  court,  made 
no  difference.  The  reasons  given  for  the 
decision  of  Johnson  v.  Lindsay  apply  with 
equal  force  to  Wiggett  v.  Fox.  In  Cuff  v. 
Railroad  Co.,  supra,  the  supreme  court  ex- 


pressly declared  that  the  principle  upon 
which  the  superior,  who  has  contracted  with 
another  exercising  an  independent  employ- 
ment for  the  doing  of  the  work,  Is  exempt 
from  liability  for  the  negligence  of  the  lat- 
ter in  the  execution  of  it,  applies  as  be- 
tween the  contractor  and  his  subcontractor. 
This  immunity  of  the  contractor  places  the 
subcontractor  In  the  same  relation  to  him  as 
that  occupied  by  one  exercising  an  Independ- 
ent employment  upon  the  work,  and  there- 
fore the  same  rule  of  law  must  pertain  to 
both  cases.  Mr.  Justice  Dalrymple,  In  pro- 
nouncing the  opinion  of  this  court  in  Mc- 
Andrews  v.  Burns,  39  N.  J.  Law,  117,  said 
that  a  fellow  servant  in  a  common  employ- 
ment is  one  who  serves  and  is  controlled  by 
the  same  master.  In  the  case  before  us 
Jansen  cannot  be  regarded  as  a  fellow  serv- 
ant with  the  servants  of  the  defendant  Eng- 
lish, and  English  can  claim  no  exemption 
from  liability  on  the  basis  of  such  fellow 
service.  The  obligation  and  the  exemption 
must  be  correlative;  the  one  being  absent, 
the  other  cannot  reasonably  be  held  to  be 
present.  The  duty  which  English  owed  to 
Jansen  was  the  same  duty  he  was  under  to 
every  other  person  not  in  his  service  or  em- 
ployment, who  was  lawfully  on  the  prem- 
ises, who  was  there  In  the  exercise  of  a 
right  to  be  there.  I  do  not  refer  to  mere 
permission  to  pass  over  the  premises,  or  ac- 
quiescence in  such  passage  for  the  conven- 
ience of  the  licensee,  which  was  held  In 
Phillips  v.  Library  Co.,  55  N.  J.  Law,  307,  27 
Atl.  478,  to  create  no  duty  on  the  part  of 
the  owner  except  to  refrain  from  acts  will- 
fully Injurious.  The  obligation  resting  on 
English  was  to  exercise  the  ordinary  care  of 
a  prudent  man  to  secure  safety  to  persons 
upon  the  premises  during  the  erection  of  the 
high  wall.  If  the  injury  to  Jansen  was  caus- 
ed by  the  failure  of  English  or  his  servants 
to  use  reasonable  precaution  in  bracing  the 
wall,  or  reasonable  care  in  doing  the  work 
of  laying  it  up,  he  is  guilty  of  actionable  neg- 
ligence. The  manner  In  which  the  wall 
which  fell  was  constructed  was  the  subject 
of  evidence  before  the  jury.  Witnesses  dif- 
fered as  to  the  propriety  and  safety  of  the 
method  adopted  by  the  contractor  to  secure 
it  It  did  not  appear  that  unavoidable  dan- 
ger attended  work  of  that  character,  where 
due  care  was  exercised.  Nor  was  it  conced- 
ed that  there  was  any  wind  of  consequence 
to  account  for  the  disaster.  There  was  tes- 
timony both  ways  on  that  point  It  was, 
therefore,  a  question  for  the  Jury,  under  all 
the  circumstances  of  the  case,  whether  Eng- 
lish bad  exercised  the  degree  of  care  he 
owed  to  the  plaintiff.  The  trial  court  erred 
in  withdrawing  the  case  as  to  English  from 
the  consideration  of  the  Jury,  and  ordering  a 
nonsuit  as  to  him.  A  venire  de  novo  should 
be  awarded. 
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(91  Me.  260) 

MABCOUX  r.  SOOTETT  OF  BEXEFICENCE 
ST.  JOHN  BAPTIST  OF  FAIRFIELD. 
(Supreme  Judicial  Court  of  Maine.     Jan.  20, 
1898.) 
Beneficial  Associations— Forfbitorb  or  BENE- 
FITS— MISREPRESENTATIONS— AGE  AJJD    HABITS 

or  Msmbbr-  Waiver  or  Fobfeitubk. 

1.  The  by-laws  of  the  defendant  corporation, 
a  religions,  social,  and  beneficial  society,  pro- 
hibited the  admission  of  a  person  more  than  50 
years  of  age.  A  member  of  the  society  at  the 
time  of  his  admission,  in  answer  to  the  ques- 
tion propounded  by  the  president,  in  accordance 
with  the  by-laws,  declared  that  his  age  was 
then  48  years.  He  was,  in  fact,  at  that  time  60 
years,  9  months,  and  17  days  old.  Held,  that 
the  declaration  of  the  member  in  regard  to  his 
age  was  a  misrepresentation  of  a  material  fact, 
and  that  such  misrepresentation  rendered  in- 
valid the  contract  with  the  society. 

2.  The  plaintiff's  husband  became  a  member 
of  the  St.  John  Baptist  Benevolent  Society  of 
Waterville,  an  unincorporated  association,  July 
16,  1877.  The  members  of  this  society  were  in- 
corporated December  21,  1878,  under  the  provi- 
sions of  Rev.  St  c.  66.  The  by-laws  of  the  as- 
sociation were  adopted  by  the  corporation. 
April  5,  1887,  the  members  of  the  Waterville 
society  residing  in  Fairfield  withdrew  by  con- 
gent  of  the  parent  society  and  organized  the  de- 
fendant corporation.  The  plaintiff's  husband 
was  one  of  these  members.  The  old  and  the 
new  societies  made  a  "contract  and  alliance,  so 
that  the  member  of  each  of  the  societies  should 
pay  at  the  death  of  each  member  the  sum  of  one 
dollar  to  his  widow,  the  same  as  before  their 
separation."  At  its  organization,  the  defendant 
corporation  adopted  the  constitution  and  regu- 
lations of  the  Waterville  society,  and  which  are 
identical  with  those  in  force  when  the  plaintiff's 
husband  became  a  member.  These  by-laws  ab- 
solutely prohibited  the  admission  of  a  person 
who  was  more  than  50  years  old.  Held,  that 
the  defendant  corporation  .assumed  the  obliga- 
tions pertaining  to  the  membership  of  the  plain- 
tiff's husband  only  upon  the  implied  condition 
that  his  declaration  to  the  Waterville  society, 
in  regard  to  his  age,  was  true.  The  defendant 
corporation  continued  the  contract  undertaken 
by  the  parent  society,  and  it  is  liable,  in  this 
particular,  only  when  the  old  society  would 
nave  been.  Also,  that  any  fact  which  rendered 
the  contract  invalid,  when  so  adopted,  furnishes 
a  good  defense  by  the  defendant  corporation  to 
the  plaintiffs  action  upon  it. 

3.  The  laws  of  the  defendant  society  provided 
that  a  member  while  retaining  his  membership 
should  forfeit  temporarily  his  right  to  sick  ben- 
efits if  his  illness  is  due  to  intemperance,  or  if 
he  failed  to  pay  the  monthly  contribution 
promptly  in  advance,  and  in  such  case,  if  he  aft- 
erwards paid,  the  forfeiture  would  extend 
through  the  month  succeeding  his  payment. 
These  laws  further  provided  that  the  defendant 
society  should  not  be  liable  to  a  beneficiary  for 
a  death  benefit,  unless  the  member  at  the  time 
of  his  death  was  entitled  to  sick  benefits.  Held, 
upon  the  facts  reported,  that  there  was  a  for- 
feiture of  the  contract  in  this  case  upon  both 
grounds,  and  that,  therefore,  the  beneficiary  can- 
not recover  the  death  benefit. 

A.  Held,  that  the  plaintiff's  right  under  the 
contract  to  recover  the  expenses  of  worship  and 
burial  is  contingent  upon  a  valid  membership 
of  the  deceased.  His  widow,  therefore,  is  not 
entitled  to  recover  under  this  claim,  it  appear- 
ing that  her  husband's  membership  was  invalid 
by  reason  of  his  age  at  the  time  of  joining  the 
society. 

5.  One  cannot  be  said  to  waive  that  which  he 
does  not  know.     Held,  that  the  defendant  cor- 

{>oration  did  not  waive  its  defenses  by  attend- 
ng  the  funeral  of  the  deceased,  pursuant  to  a 
vote  of  the  society,  as  a  body  and  in  uniform. 


The  society  did  not  have  any  knowledge  of  the 
fate  age  of  the  member  until  long  after  his 
funeral.  Also,  that  the  attendance  at  the  fu- 
neral is  not  a  waiver  of  the  other  defenses. 
While  intemperance  and  failure  to  make  prompt 
payments  work  a  forfeiture  of  benefits,  they  do 
not  work  a  forfeiture  of  membership. 

(Official.) 

Report  from  supreme  Judicial  court,  Somer- 
set county. 

Action  by  Adelaide  Marcoux  against  the  So- 
ciety of  Beneficence  St  John  Baptist  of  Fair- 
field, to  recover  benefits  under  a  certificate 
of  membership  of  defendant  society.  Heard 
on  report.    Judgment  for  defendant. 

This  was  an  action  of  assumpsit  against  the 
defendant,  a  society  incorporated  for  the  mu- 
tual assistance  of  its  members  while  living,  and 
the  benefit  of  the  members'  widows  and  heirs 
after  their  decease. 

Declaration:  "In  a  plea  of  the  case,  for  that 
Michel  Marcoux,  of  Clinton,  In  the  county  of 
Kennebec,  on  the  thirteenth  day  of  April,  A.  D. 
1887,  at  said  Fairfield,  became  a  member  of 
the  defendant  society,  and  the  defendant,  in 
consideration  that  said  Michel  should  pay  twen- 
ty-five cents  per  month  at  the  meeting  of  each 
month,  and  should  pay  one  dollar  during  the 
thirty  days  following  a  member's  death,  and 
should  pay  one  dollar  in  advance,  did  promise 
the  said  Michel  to  pay  the  expense  of  reli- 
gious services  and  burial,  not  exceeding  twenty- 
five  dollars,  and  did  promise  the  said  Michel 
to  pay  to  his  widow  or  heirs  the  sum  of  one 
dollar  for  each  member  in  said  society  and  in 
the  Society  of  Beneficence  St  John  Baptist  of 
Waterville,  Maine,  at  the  time  of  his  decease; 
that  the  plaintiff  is  the  widow  of  said  Michel; 
that  said  Michel  died  on  the  eleventh  day  of 
October,  1896.  And  the  plaintiff  avers  that, 
at  the  time  of  the  decease  of  said  Michel,  there 
were  five  hundred  members  In  said  society; 
that  said  Michel  had  paid  all  bis  dues  and  as- 
sessments to  the  defendant  society;  that  due 
notice  has  been  given  said  society  of  the  de- 
cease of  said  Michel  Yet  though  requested," 
etc. 

Plea,  general  issue  and  brief  statement,  as 
follows: 

"And  for  a  brief  statement  of  special  mat- 
ter of  defense  to  be  used  under  the  general  Is- 
sue pleaded,  the  said  defendant  further  says 
that,  if  It  promised  in  manner  and  form  as  the 
plaintiff  in  her  writ  has  declared  against  it, 
it  was  in  consideration  of  the  promise  and 
agreement  of  the  said  Michel  Marcoux  that,  if 
his  death  should  be  caused  by  his  Intemper- 
ance or  bad  conduct,  the  defendant  should  be 
released  from  the  obligation  of  said  promise; 
and  the  defendant  says  that  the  death  of  the 
said  Michel  Marcoux  was  caused  by  his  intem- 
perance and  bad  conduct. 

"And  the  defendant  further  says  that  its 
said  promise  was  made  in  further  consideration 
of  the  promise  of  the  said  Michel  Marcoux  that 
he  would  pay  to  the  defendant  society  the  sum 
of  twenty-five  cents  as  a  monthly  contribution 
at  each  monthly  meeting  of  said  defendant  so- 
ciety held  on  the  first  Sunday  of  each  month, 
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and,  In  the  event  that  he  should  not  pay  his 
said  contribution  at  any  monthly  meeting,  that 
he  would  lose  his  right  to  receive  any  benefits 
from  the  defendant  society,  even  for  the  month 
succeeding  the  payment  of  said  contribution 
which  he  had  neglected  to  pay;  and  that,  if  he 
should  not  be  entitled  to  benefits  at  the  time  of 
his  death,  his  widow  or  his  heirs  should  not 
be  entitled  to  receive  any. 

"And  the  defendant  says  that  the  said  Michel 
Marcoux  did  not  pay  the  contribution  due  from 
him  to  the  defendant  society  at  the  monthly 
meeting  of  said  society  held  on  the  first  Sun- 
day of  September,  1896,  and  did  not  pay  said 
contribution  until  the  meeting  of  said  society 
which  was  held  on  the  first  Sunday  of  October, 
1896;  that  the  death  of  the  said  Michel  Mar- 
coux occurred  within  one  month  next  after  the 
payment  of  said  contribution  due  on  the  first 
Sunday  of  September,  1896. 

"The  defendant  further  says  that  the  said 
promise,  if  made,  was  made  in  further  consid- 
eration of  the  promise  and  agreement  of  the 
said  Michel  Marcoux  that  the  statements  made 
by  him  when  he  became  a  member  of  the  So- 
ciety of  St  John  the  Baptist  at  Waterville, 
Maine,  were  true;  that  said  statements  were 
not  true  in  this,  viz.  that  the  said  Michel  Mar- 
coux declared  when  he  became  a  member  of 
said  Society  of  St.  John  the  Baptist  at  Water- 
ville, Maine,  that  he  was  not  over  fifty  years 
of  age,  but  that  he  was  forty-nine  years  of  age, 
whereas  the  said  Michel  Marcoux  was  then 
and  there  more  than  fifty  years  of  age." 

S.  S.  Brown  and  F.  W.  Clair,  for  plaintiff. 
C.  F.  Johnson  and  Q.  G.  Weeks,  for  defendant 

SAVAGE,  J.  The  plaintiff,  as  widow  of 
Michel  Marcoux,  seeks  to  recover  from  the  de- 
fendant certain  benefits  which  she  claims  are 
due  to  her  by  virtue  of  the  "constitution"  and 
"regulations"  of  the  defendant  society,  of 
which  her  husband  is  alleged  to  have  been  a 
member  in  his  lifetime. .  The  defendant  is  a 
religious,  social,  and  beneficial  society.  It  is- 
sues no  benefit  certificates  or  contracts  to  its 
members.  It  Is  conceded  that  its  obligations 
to  its  members  and  their  beneficiaries  are  to 
be  found  in  its  by-laws;  otherwise  called  its 
"constitution"  and  "regulations."  In  these  we 
find  the  following  provisions,  which  are  mate- 
rial to  the  decision  of  this  case: 

"The  principal  object  of  this  society  of  benefi- 
cence is  to  establish,  by  a  monthly  contribution 
made  by  the  members,  a  fund  to  help  the  sick 
associates,  and,  after  their  death,  for  the 
widows  and  children."  Const  art  2.  "No 
person  can  be  admitted  before  the  age  of  fif- 
teen nor  after  the  age  of  fifty."  Id.  art.  8. 
"The  monthly  contribution  will  be  twenty-five 
cents,  payable  in  advance  at  the  regular  meet- 
ing on  the  first  Sunday  of  each  month."  Regu- 
lations, art  14.  "Any  member,  when  elected, 
will  be  obliged  to  pay  his  admission  fee  him- 
self the  next  month.  He  must  answer  the  ques- 
tions made  by  the  president."  Among  the 
questions  Is  the  following:     "Tell  us,   upon 


your  word  of  honor,  that  you  are  not  older 
than  fifty."  Regulations,  art  14.  "The  so- 
ciety binds  Itself  to  pay  three  dollars  a  week, 
excepting  the  first,  to  any  member  who  by 
sickness  or  accident  Is  unable  to  work. 
•  •  ••>  "During  the  thirty  days  following 
the  death  of  a  member,  every  associate  must 
pay  one  dollar  to  the  secretary  of  finance." 
"The  secretary  of  finance  will  remit  the  total 
amount  to  the  widow  of  the  deceased."  "In 
order  that  the  *  *  *  widow  be  entitled  to 
this  amount  the  member  must  be  entitled  to 
benefits  at  the  time  of  his  death."  "At  the 
death  of  a  member,  the  society  will  pay  the 
expense  of  the  worship  and  burial,  provided 
the  sum  does  not  exceed  twenty-five  dollars." 
"When  a  member  receives  benefits,  he  must 
pay  In  advance  one  dollar  to  the  secretary  of 
finances,  who  will  give  him  a  receipt  and  de- 
posit this  money  in  bank;  said  money  will  be 
paid  to  the  widow  or  heirs  of  the  deceased." 
Regulations,  art.  16.  "When  the  physician 
or  visitor  proves  that  the  sickness  is  due  to  in- 
temperance or  bad  conduct,  the  member  will 
lose  all  his  rights  for  help  from  the  society." 
"He  who  will  not  pay  his  contrioution  at  each 
monthly  meeting  will  lose  his  rights  to  bene- 
fits, even  for  the  month  succeeding  his  pay- 
ment."   Regulations,  art  17. 

1,  The  plaintiff  claims  to  recover  one  dol- 
lar for  each  member  of  the  defendant  so- 
ciety, at  the  time  of  her  husband's  death, 
which  was  October  11,  1896.  This  claim  is 
made  under  the  provisions  of  article  16  of 
the  regulations,  cited  above.  She  also 
claims  to  recover  of  the  defendant  one  dol- 
lar for  each  member  of  the  St  John  Baptist 
Benevolent  Society,  of  Waterville,  by  virtue 
of  a  contract  or  "alliance"  between  the  two 
societies. 

The  defendant  resists  payment  claiming 
(1)  that  Michel  Marcoux  when  he  joined  the 
parent  society  at  Waterville  was  more  than 
50  years  old,  though  he  then  represented  his 
age  to  be  49  years,  and  that  the  defendant, 
by  reason  of  facts  to  be  hereafter  stated, 
can  take  advantage  of  this  misrepresenta- 
tion, and  of  the  fact  that  he  was  then  actu- 
ally more  than  50  years  old;  (2)  that  Michel 
Marcoux,  at  the  time  of  his  death,  was  not 
entitled  to  "benefits,"  1.  e.  sick  benefits,  be- 
cause his  last  sickness  and  death  were  due 
to  his  "intemperance,"  and  because  he  failed 
to  pay  in  advance,  when  due,  the  monthly 
contribution  due  on  the  first  Sunday  of  Sep- 
tember, 1896;  so  that,  not  being  entitled 
himself  to  sick  benefits  at  the  time  of  his 
death,  his  widow  is  not  entitled  to  a  death 
benefit 

Plaintiff's  husband  became  a  member  of 
the  St  John  Baptist  Benevolent  Society  of 
Waterville,  an  unincorporated  association, 
July  15,  1877.  The  members  of  this  society 
became  incorporated  December  21, 1878,  un- 
der the  provisions  of  Rev.  St  c  55.  The 
by-laws  of  the  association  were  adopted  by 
the  corporation.  April  5, 1S87,  the  members 
of  the  Waterville  society,  residing  in  Fair- 
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field,  withdrew,  by  consent  of  the  parent 
society,  and  organized  the  defendant  corpo- 
ration. Michel  Marcoux  was  one  of  these 
members.  The  old  and  the  new  societies 
made  a  "contract  and  alliance,  so  that  the 
members  of  each  of  said  societies  shall  pay, 
at  the  death  of  each  member,  the  sum  of 
one  dollar  to  his  widow,  •  •  *  the  same 
as  before  their  separation."  At  its  organi- 
zation, the  defendant  adopted  the  "constitu- 
tion" and  "regulations"  of  the  Waterville  so- 
ciety, from  which  we  have  taken  the  fore- 
going citations,  and  which  are  identical 
with  those  in  force  when  Michel  Marcoux 
became  a  member. 

These  by-laws  absolutely  prohibited  the 
admission  of  a  person  who  was  more  than 
50  years  of  age.  It  appears  that  Marcoux 
at  the  time  of  his  admission,  in  answer  to 
the  question  propounded  by  the  president,  In 
accordance  with  the  by-laws,  declared  that 
his  age  was  then  49  years.  It  is  satisfac- 
torily proved  by  an  examined  copy  of  the 
registry  of  births  in  the  parish  of  St  Mary, 
county  of  Beauce,  province  of  Quebec,  his 
birthplace,  that  he  was  born  September  28, 
1826,  and  that  he  was  therefore  50  years,  9 
months,  and  17  days  old  when  he  joined  the 
Waterville  society.  The  declaration  of  Mi- 
chel Marcoux  made  to  the  Waterville  soci- 
ety; in  regard  to  his  age,  was  a  misrepresen- 
tation of  a  material  fact;  and  that  such  a 
misrepresentation  rendered  invalid  the  con- 
tract with  the  parent  society  is  well  'settled. 
Swett  v.  Society,  78  Me.  541,  7  Atl.  394. 

But  the  plaintiff  earnestly  contends  that 
even  if  this  is  so,  as  to  the  Waterville  so- 
ciety, still  her  husband's  membership  In  the 
defendant  society  was  valid,  because  he  be- 
came a  member  of  It  at  its  organization,  and 
was  a  member  when  it  adopted  its  constitu- 
tion and  regulations,  and  therefore  was  not 
affected  by  the  provision  relating  to  age. 
We  do  not  think  so.  The  solution  of  the 
question  does  not  depend  alone  upon  the  ef- 
fect of  the  adoption  of  its  by-laws  by  the 
defendant.  Marcoux  was  received  as  a 
member  by  the  defendant  upon  the  assump- 
tion that  his  membership  In  the  Waterville 
society  was  valid,  and  therefore  upon  the 
necessary  implication  that  he  was  not  more 
than  50  years  old  when  he  joined  that  so- 
ciety. The  defendant  assumed  the  obliga- 
tions pertaining  to  his  membership  only 
upon  the  Implied  condition  that  his  declara- 
tion to  the  Waterville  society,  in  regard  to 
his  age,  was  true.  Virtually,  the  defendant 
continued  the  contract  undertaken  by  the 
parent  society,  and  it  is  liable,  in  this  par- 
ticular, only  when  the  old  society  would 
have  been.  In  the  language  of  Swett  v.  So- 
ciety, supra,  "any  fact  which  rendered  the 
contract  invalid,  when  so  adopted,  furnishes 
a  good  defense  by  the  defendant  to  the 
plaintiff's  action  upon  it" 

Further,  the  defendant  is  not  liable  to  the 
widow  for  the  death  benefit,  unless  the  mem- 
ber was  entitled  to  benefits  at  the  time  of 


his  death.  Regulations,  art  16.  The  word 
"benefits"  clearly  refers  to  sick  benefits. 
The  laws  of  the  defendant  society  provide 
that  a  member  while  retaining  his  member- 
ship shall  forfeit  temporarily  his  right  to 
sick  benefits,  If  his  Illness  is  due  to  "intem- 
perance," or  if  he  falls  to  pay  the  monthly 
contribution  promptly  in  advance,  and  in 
such  case,  If  he  afterwards  pays,  the  for- 
feiture is  extended  through  the  month  suc- 
ceeding his  payment.  It  is  not  objected  that 
these  rules  are  not  reasonable  and  enforce- 
able. It  Is  claimed  that  Marcoux  at  the 
time  of  his  death  was  not  entitled  to  "ben- 
efits," and  that  inasmuch  as  he  was  not  en- 
titled to  sick  benefits,  for  both  of  these  rea- 
sons, therefore  the  plaintiff,  by  virtue  of 
the  regulation  above  cited,  is  not  entitled  to 
the  death  benefit  The  proof  Is  plenary  that 
on  the  day  before  his  death  he  became  intox- 
icated, and  while  in  that  condition  he  at- 
tempted to  drive  his  team  from  Fairfield 
village  to  his  home  in  Clinton.  While  on 
the  way,  being  unable  to  steady  himself  In 
the  wagon,  he  rolled  out  over  the  wheel, 
and  onto  the  ground.  He  was  fatally  in- 
jured, and  died  In  about  24  hours.  The  ac- 
cident was  due  to  his  Intoxication.  Under 
these  circumstances,  was  he  entitled  to  "ben- 
efits" at  the  time  of  his  death?  We  think 
not  By  his  own  conduct  he  had  Incurred 
the  forfeiture.  When  "the  sickness  is  due 
to  Intemperance,  or  bad  conduct,  the  mem- 
ber will  lose  all  his  rights  for  help  from  the 
society."     Regulations,  art  17. 

Still  further,  it  is  conceded  that  Marcoux's 
monthly  contribution,  due  in  advance  on  the 
first  Sunday  of  September,  1896,  was  not 
paid  to  the  secretary  of  the  defendant  until 
the  following  day.  As  we  construe  the  laws 
of  the  defendant,  this  failure  would  have 
debarred  him  from  sick  benefits  "for  the 
month  succeeding  his  payment,"  and,  as  the 
term  "month"  as  used  in  defendant's  by- 
laws extends  from  the  first  Sunday  In  one 
month  to  the  first  Sunday  in  the  next,  he 
would  not  have  been  entitled  to  benefits  dur- 
ing the  month  beginning  the  first  Sunday  of 
October,  that  being  the  month  succeeding 
the  one  in  which  he  made  his  belated  pay- 
ment But  he  died  during  that  month.  It 
is  unnecessary  to  elaborate  further.  Mar- 
coux not  being  entitled  to  sick  benefits  at 
the  time  of  his  death,  his  widow  is  not  en-' 
titled  to  the  death  benefit 

2.  The  plaintiff  also  claims  to  recover  $25 
for  the  expenses  of  worship  and  burial.  The 
by-laws  do  not  make  the  payment  of  this 
sum  contingent  upon  anything  except  the 
membership  of  the  deceased,  but  It  is  nec- 
essarily contingent  upon  a  valid  member- 
ship. We  have  already  held  that  Marcoux's 
membership  was  invalid  by  reason  of  his 
age  at  joining.  His  widow,  therefore,  is 
not  entitled  to  recover  under  this  claim. 

The  plaintiff  claims  that  the  defendant  has 
waived  its  defenses.  It  appears  that  the 
defendant  society,  in  pursuance  to  a  vote, 
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attended  Marcoux's  funeral  as  a  body  and  In 
uniform;  and  it  1b  contended  that  this  was  a 
recognition  of  the  validity  of  his  membership, 
and  that  it  is  evidence  of  a.  waiver,  on  the  part 
of  the  society,  of  any  objections  on  account 
of  -any  invalidity  of  his  membership.  With- 
out considering  what  would  be  the  effect  in 
a  case  like  this  of  an  Intended  waiver,  we 
do  not  find  that  there  was  in  fact  any  waiv- 
er; certainly  not  as  to  the  effect  of  the  mis- 
statement of  age,  for  it  does  not  appear  that 
the  society  had  any  knowledge  of  the  true 
age  of  Marcoux  until  long  after  his  funeral. 
One  cannot  be  said  to  waive  that  which  he 
does  not  know.  Nor  was  the  attendance  at 
the  funeral  a  waiver  of  the  other  defenses. 
Intemperance  and  failure  to  make  prompt 
payment  did  not  work  a  forfeiture  of  mem- 
bership, but  of  "benefits."  In  all  other  re- 
spects, the  rights  and  privileges  of  mem- 
bership continued,  and  the  society  might 
well  extend  to  the  memory  of  the  deceased 
such  tributes  as  it  saw  fit,  without  waiving 
any  defense  it  might  have  to  an  action  like 
this. 
Judgment  for  the  defendant 


(91  Me.  374) 

COHEN  v.  MANUEL. 

(Supreme  Judicial  Court  of  Maine.    Jan.  22, 

1898.) 

Negligence  or  Innkeeper  —  Liability  to  Uic- 

LTOBNSEl)  PkDDLBR. 

1.  The  want  of  a  license  to  peddle  does  not 
bar  a  peddier  from  recovering  against  an  inn- 
keeper for  the  value  of  goods  lost  while  in  the 
keeping  of  the  innkeeper,  though  the  goods 
were  intended  for  sale  without  license. 

2.  When  an  innkeeper  directed  his  gnest  to 
take  his  horse  and  cart  to  a  livery  stable  which 
belonged  to  the  innkeeper,  but  was  not  connect- 
ed with  the  inn,  and  the  guest  did  so,  and  put 
the  horse  and  cart  into  the  care  of  the  innkeep- 
er's hostler,  held,  that  this  constituted  a  deliv- 
ery to  the  innkeeper  for  safe  custody,  and  that 
the  property  was  infra  hospitium. 

(Official.) 

Exceptions  from  supreme  judicial  court, 
Penobscot  county. 

Action  by  Jacob  Cohen  against  Anthony  O. 
Manuel.  Verdict  for  plaintiff,  and  defendant 
excepts.   Overruled. 

P.  G.  White,  for  plaintiff.  J.  B.  Peaks  and 
E.  O.  Smith,  for  defendant 

SAVAGE,  3.  This  Is  an  action  on  the  case, 
wherein  the  plaintiff  claims  to  recover  of  the 
defendant  an  alleged  Innkeeper,  for  the  loss 
of  his  goods  while  he  was  a  guest  at  the 
defendant's  inn.  The  plaintiff  was  a  peddler, 
and  stopped  at  the  defendant's  Inn;  and 
while  his  peddle  cart  was  In  the  defendant's 
stable  It  was  broken  open,  and  the  goods  in 
question  were  stolen  therefrom.  By  their 
verdict  for  the  plaintiff,  the  jury,  under  in- 
structions to  which  no  exceptions  were  taken, 
have  settled  that  the  defendant  was  an  Inn- 
keeper; that  the  plaintiff  was  a  traveler,  and 
a  guest  at  the  aefendant's  Inn;  and  that  the 


goods  were  lost  while  the  plaintiff  was  de- 
fendant's guest 

The  defendant  contends  that  the  plaintiff, 
being  a  peddler,  and  the  goods  lost  having 
been  merchandise  carried  by  him  for  the  pur- 
pose of  sale,  Is  not  entitled  to  recover  un- 
less he  shows  affirmatively  that  he  was  li- 
censed as  a  peddler  under  the  provisions  of 
the  Public  Laws  of  1889,  c.  298.  The  de- 
fendant .also  contends  that  under  the  cir- 
cumstances of  the  case  he  is  liable,  if  at  all, 
only  as  bailee,  and  not  as  Innkeeper. 

1.  The  defendant's  bill  of  exceptions  states 
that  "there  was  evidence  tending  to  show 
that  at  the  time  of  the  loss  the  plaintiff  was 
traveling  from  town  to  town,  and  from  place 
to  place  In  the  town  of  Brownville,  selling 
said  goods  and  chattels,  in  violation  of  section 
1,  c.  298,  of  the  Public  Laws  of  1889,  unless 
the  plaintiff  had  a  license  from  the  secretary 
of  state  so  to  do.  There  was  no  evidence 
from  either  plaintiff  or  defendant  as  to  wheth- 
er the  defendant  had  a  license  or  not" 

The  defendant  requested  the  presiding  jus- 
tice to  instruct  the  jury  that  "an  innkeeper 
Is  not  liable  for  the  loss  of  merchandise  car- 
ried by  a  peddler  for  the  purpose  of  sale, 
who  stops  at  said  inn,  unless  such  peddler 
has  a  license  to  peddle  under  the  laws  of  the 
state."   This  Instruction  was  refused. 

There  was  no  evidence  in  the  case  that  the 
plaintiff  did  have  or  did  not  have  a  license, 
and  the  defendant  claims  that  the  burden  to 
show  a  license  was  on  the  plaintiff.  But  we 
do  not  consider  or  decide  this  question,  be- 
cause, if,  as  we  hold,  the  want  of  a  license 
does  not  preclude  the  plaintiff  from  recover- 
ing, the  matter  of  the  burden  of  proof  Is  im- 
material. 

We  think  that  the  plaintiff  is  not  debarred 
from  maintaining- this  action,  though  he  may 
have  had  no  license  as  a  peddler. 

The  defendant  relies  upon  the  principles 
stated  in  Lord  v.  Chadbourne,  42  Me.  429, 
Mohney  v.  Cook,  26  Pa.  St  842,  and  other 
cases.  It  Is  true,  in  the  language  of  Lord  v. 
Chadbourne,  supra;  that  "the  common  law 
will  afford  no  aid  to  a  party  whose  claims 
can  be  successfully  enforced  only  by  a  viola- 
tion of  its  principles,  or  in  direct  contraven- 
tion of  a  statutory  enactment"  It  is  true, 
In  the  language  of  Mohney  v.  Cook,  supra, 
that  "there  are  cases  wherein  an  Injured  par- 
ty will  be  remediless,  because  of  his  own 
fault  even  when  the  fault  does  not  con- 
tribute to  the  accident  A  vessel  engaged  in 
the  slave  trade,  piracy,  or  smuggling,  and 
Injured  by  another,  or  the  keeper  of  a  gam- 
bling house  injured  in  his  business  by  a 
neighboring  nuisance,  could  have  no  remedy. 
Not  however,  because  the  persons-  are  out  of 
the  protection  of  the  law  for  these  offenses, 
nor  because  their  illegal  business  brought 
them  to  the  place  of  danger,  but  because  their 
business  Itself,  with  all  its  Instruments,  is 
outlawed.  Prohibited  contracts,  prohibited 
trades,  prohibited  things,  receive  no  protec- 
tion."     Among   sucii   prohibited   contracts    is 
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the  sale  of  Intoxicating  liquor  Intended  fo'r  il- 
legal sale  in  this  state  (Wasserboehr  v.  Bou- 
ller,  84  Me!  165,  24  Atl.  806);  the  sale  of  bay 
pressed  and  baled,  and  not  branded  (Buxton 
v.  Hamblen,  32  Me.  448);  the  sale  of  lum- 
ber not  surveyed  and  marked  (Richmond  v. 
Foss,  77  Me.  590,  1  Atl.  890);  the  sale  of 
hoops  not  culled  (Durgin  v.  Dyer,  68  Me.  143). 

All  such  sales  are  expressly  or  by  implica- 
tion forbidden  by  law.  So  a  party  has  been 
held  remediless  who  seeks  to  enforce  a  con- 
tract made  on  Sunday.  Towle  v.  Larrabee, 
26  Me.  464.  And  he  who  suffers  an  Injury 
arising  from  his  violation  of  the  Sunday  law, 
so-called,  is  equally  without  remedy.  Wheel- 
den  v.  Lyford,  84  Me.  114,  24  Atl.  793. 

The  language  in  Lord  v.  Gnadbourne  and  in 
Mohney  v.  Cook,  above  cited,  is  a  eorrect 
statement  of  a  general  proposition.  How  in- 
applicable It  Is  to  the  case  at  bar  can  easily  be 
seen  when  we  look  at  the  questions  which  were 
decided  in  these  cases.  In  the  former,  the  precise 
question  decided  was  that  under  the  provisions 
of  the  statute  of  1851,  c.  211,  §  16,  no  action 
whatever  could  be  maintained  -  for  intoxicat- 
ing liquors  or  their  value.  Intoxicating  liq- 
uors were  thus  practically  outlawed:  Tres- 
pass against  a  wrongdoer,  even,  could  not  be 
maintained.  But  when  the  statute  was  mod- 
ified the  rule  was  modified  accordingly,  and  it 
was  thereafter  held  that  trespass  would  lie  for 
the  unauthorized  conversion  of  intoxicating 
liquors,  even  though  they  were  intended  for 
illegal  sate  In  this  state.  Hamilton  v.  Goding, 
56  Me.  419;  Bliss  v.  Winslow,  80  Me.  274,  13 
Atl.  899;  Adams  v.  McGllnchy,  66  Me.  474. 
In  Mohney  v.  Cook,  supra,  the  question  actual- 
ly decided  was  that  a  party  who  erects  an  ob- 
struction in  a  navigable  stream,  and  thereby 
occasions  an  injury  to  another,  cannot,  in  an 
action  for  such  Injury,  set  up  as  a  defense  that 
the  plaintiff  was  unlawf  ally  engaged  in  worldly 
employment  on  Sunday,  when  the  injury  oc- 
curred. 

It  will  be  seen  In  the  illustrations  which  we 
have  given  that  a  remedy  has  been  refused  be- 
cause the  plaintiffs  right  of  action  was  direct- 
ly connected  with,  or  grew  out  of,  a  violation 
of  law.  But  It  Is  not  unlawful  for  a  peddler, 
with  or  without  license,  to  put  up  at  an  Inn. 
The  plaintiff  did  not  lodge  at  the  defendant's 
inn  as  a  peddler,  but  as  an  Individual.  As  a 
property  owner,  merely,  he  Intrusted  his  prop- 
erty to  the  defendant's  safekeeping.  It  was 
not  unlawful  for  him  to  eat,  drink,  and  be 
sheltered  In  an  Inn,  nor  to  deliver,  or  offer  to 
deliver,  his  money  and  other  property  to  the 
innkeeper  for  safe  custody.  If  his  property 
consisted  of  merchandise  carried  by  him  -for 
the  purpose  of  sale  without  a  license,  in  viola- 
tion of  law,  it  was  none  the  less  property.  A 
peddler  may  lawfully  care  for  and  protect  his 
property.  If  he  exposes  It  for  sale,  or  sells 
It,  without  license,  he  may  be  fined.  No  pen- 
alty attaches  to  the  merchandise  Itself.  It 
cannot  be  seized  or  forfeited.  It  is  neither  con- 
traband nor  outlawed.  The  rights  and  lia- 
bilities which  exist  between  the  innkeeper  and 


his  guest,  who  Is  a  peddler,  are  created  by 
law,  and  grow  out  of  the  relation  between 
them,  and  are  In  no  degree  dependent  upon 
the  purpose  of  the  owner  to  sell  the  goods  at 
some  future  time  without  license.  It  Is  there- 
fore the  opinion  of  the  court  that,  even  If  the 
plaintiff  had  no  license  to  peddle,  that  fact 
would  not  constitute  a  defense  to  this  action, 
and  that  the  requested  instruction  was  prop- 
erly refused. 

2.  The  evidence  tended  to  show  that  the  de- 
fendant's stable,  where  the  plaintiff's  peddle 
cart  was  kept,  was  a  livery  stable,  unconnect- 
ed with  the  Inn,  and  known  by  the  plaintiff 
to  be  so.  The  defendant  directed  the  plain- 
tiff to  take  his  horse  and  cart  to  the  stable. 
The  plaintiff  did  so,  and  there  put  them  Into 
the  care  of  the  defendant's  hostler.  The  de- 
fendant requested  that  the  Jury  be  Instructed 
that  "an  innholder  is  not  liable  for  the  loss  of 
merchandise  carried  by  a  peddler  who  stops 
with  said  innholder,  which  is  left  by  such  ped- 
dler In  a  livery  stable  known  by  said  peddler 
to  be  a  livery  stable,  and  not  connected  with 
said  inn."  This  request  was  refused,  and  we 
think  correctly  refused. 

The  defendant  does  not  claim  that  an  inn- 
keeper may  not  be  liable  for  the  loss  of  the 
merchandise  of  his  guest,  under  some  circum- 
stances; but  he  insists  that  when  the  plaintiff 
left  his  cart  in  the  livery  stable,  "not  connect- 
ed" with  the  Inn,  the  defendant's  liability,  at 
the  most,  was  that  of  bailee,  and  not  that  of 
innkeeper.  As  the  stable  belonged  to  the  de- 
fendant, and  was  used  by  him  for  putting  up 
the  team  of  his  guest,  we  understand  the  ex- 
pression "not  connected,"  as  applied  to  the 
stable,  to  mean  that  the  stable  was  not  phy- 
sically attached  to  the  inn,— that  it  stood  In 
a  different  place. 

By  the  statute  law  of  this  state  (Rev.  St. 
c.  27,  §  7)  an  Innkeeper  is  not  liable  for  goods 
such  as  it  is  claimed  were  lost  In  this  case, 
except  upon  delivery,  or  offer  of  delivery,  by 
the  guest  to  the  Innholder,  his  agents  or  serv- 
ants, for  safe  custody.  The  plaintiff  put  up 
at  the  defendant's  inn.  He  thereby  became  a 
guest.  He  had  a  horse  and  peddle  cart.  He 
was  directed  by  the  defendant  to  take  them  to 
the  stable.  He  did  so.  He  put  them  into  the 
care' of  the  defendant's  hostler.  This  consti- 
tuted a  statutory  delivery  to  the  defendant  It 
Is  clear  that  the  delivery  was  "for  safe  cus- 
tody," and  in  this  respect  this  case  is  unlike 
the  cases  cited  by  the  defendant,  where  a 
peddler  took  his  merchandise  to  a  separate  room 
to  show  and  sell  (Neal  v.  Wilcox,  49  N.  C. 
146),  or  where  one  procured  from  the  landlord 
a  lot  In  which  to  keep  his  hogs  and  horses  for 
the  purpose  of  showing  and  selling  them  (Bur- 
gess v.  Clements,  4  Maule  &  S.  306),  or  where 
one  had  a  room  especially  for  the  purpose  of 
keeping  or  selling  his  goods  (Carter  v.  Hobbs, 
12  Mich.  52). 

When  the  plaintiff's  goods  were  thus  deliv- 
ered to  the  defendant  for  safe  custody,  they 
were  infra  hospitium.  Though  the  defendant 
directed  them  to  be  placed  in  a  stable  "not 
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connected"  with  his  Inn,  his  liability  was  not 
modified  or  discharged.  It  was  his  stable.  It 
was  the  place  he  selected  in  which  to  keep 
the  goods  safely.  That  the  place  was  not  con- 
nected with  the  inn  does  not  control.  Hilton 
t.  Adams,  71  Me.  19.  It  was  a  single  transac- 
tion,—the  putting  up  at  the  inn,  and  the  deliv- 
ery of  the  goods  to  the  defendant.  We  can- 
not doubt  but  that  the  defendant  received  the 
plaintiffs  goods  as  an  innkeeper.  Norcross  v. 
Norcross,  53  Me.  163,  and  cases  cited;  Clutc 
v.  Wiggins,  14  Johns.  175,  and  note  to  same 
case,  7  Am.  Dec.  449.  The  refusal  of  the  pre- 
siding Justice  to  give  the  requested  Instruction 
was  right 

The  defendant  waives  his  other  exceptions. 

Exceptions  overruled. 


<9i  He.  an 

WHITMORB  v.  ORONO  PULP  &  PAPER  CO. 

(Supreme  Judicial  Court  of  Maine.    Jan.  26, 
1898.) 

Bales— Lbask— Caveat  Emptor— Nuisance. 

1.  The  common-law  rule  of  caveat  emptor  is 
still  in  force  in  this  state,  and  applies  to  the 
lease  as  well  as  to  the  sale  of  property. 

2.  The  owner  of  private  property,  unaffected 
by  any  public  mse,  owes  to  a  prospective  lessee 
or  his  servant  no  duty  of  exercising  ordinary 
care  to  ascertain  and  apprise  him  of  unknown 
defects  in  the  property  to  be  leased,  where 
such  prospective  lessee  has  equal  opportunity 
to  ascertain  the  defects. 

3.  Machinery  or  fixtures  which  are  harmless 
when  at  rest,  and  dangerous  only  when  in  use, 
are  not  nuisances  per  se,  as  between  a  lessor  and 
a  lessee  or  his  servant. 

Nugent  v.  Railroad  Co.,  12  AtL  797,  80  Me. 
62,  distinguished. 

(Official.) 

Exceptions  from  supreme  Judicial  court, 
Penobscot  county. 

Action  by  Bertha  L.  Whltmore,'  adminis- 
tratrix, against  the  Orono  Pulp  &  Paper  Com- 
pany. Verdict  for  plaintiff.  Defendant  ex- 
cepts, and  moves  for  a  new  trial.  Excep- 
tions sustained,  and  motion  granted. 

The  plaintiff  In  this  action  Is  the  adminis- 
tratrix of  the  estate  of  her  husband,  who 
was  in  the  employ  of  the  Bangor  Pulp  &  Pa- 
per Company,  the  lessee  of  the  defendant 
company,  and  was  injured  while  so  employ- 
ed by  the  explosion  of  a  digester  In  Its  mill, 
and  afterwards  died  from  the  effects  of  the 
Injury.  The  plaintiff  had  previously  brought 
an  action  for  the  same  injuries  against  the 
Bangor  Company,  and  recovered  a  Judgment, 
but  the  Judgment  was  unsatisfied,  as  that 
company  became  Insolvent. 

The  defendant  company  is  the  lessor  of  the 
mill  under  a  lease  dated  October  1,  1892,  by 
which  it  leased  its  mill  and  property  to  the 
Bangor  Pulp  &  Paper  Company  for  the  term 
of  25  years,  with  the  right,  after  10  years,  to 
purchase.  The  lessee  was  to  keep  the  mills 
and  property  Insured,  and  It  was  provided  in 
the  lease  that  "said  lessee  shall  keep  the 
property  substantially  in  repair."  The  lessor 
had  no  right  to  inspect  any  secret  process 
which  the  lessee  should  use. 


The  Bangor  Company,  lessee,  went  Into 
possession  of  the  premises  on  the  1st  day  of 
October,  1892,  and  was  operating  the  mills 
at  the  time  of  the  accident  on  October  11th. 
The  writ  alleged  that  the  defendant  compa- 
ny knew,  or  ought  to  have  known  by  the  ex- 
ercise of  due  diligence,  when  it  leased  the 
mill,  that  the  digester  which  exploded  was 
In  a  weak  and  dangerous  condition,  and  that 
the  Injury  came  from  want  of  care  on  the 
part  of  defendant  company  In  leasing  the 
mill  with  defective  digesters. 

The  defendant  company  denied  these  alle- 
gations. It  claimed  that  there  was  no  tes- 
timony on  part  of  plaintiff  that  defendant 
company  knew  that  the  digesters  were  In  an 
unsafe  condition,  and  further  claimed  that 
the  only  testimony  as  to  Its  unsafe  condition 
was  the  pieces  of  the  digester  picked  up  after 
the  explosion,  showing  corrosion  of  the  metal, 
and  the  testimony  of  an  expert  that  they  in- 
dicated that  these  pieceB  were  pitted  and 
corroded  to  a  considerable  extent.  The  de- 
fendant company  offered  testimony  showing 
that  the  digesters  were  purchased  of  manu- 
facturers of  the  highest  standing,  were  of  the 
highest  cost,  and  were  carefully  examined, 
both  at  the  time  of  the  purchase,  and  from 
time  to  time  during  use  (the  last  examination 
being  in  September  before  the  explosion,  and 
report  made  in  writing  that  they  were  In 
good  condition);  they  had  been  in  use  only 
about  18  months,  and  the  company  was  as- 
sured that  they  would  be  good  for  10  or  15 
years;  was  assured  and  believed  that  they 
were  in  good  and  safe  condition,  and  there 
was  nothing  to  lead  them  to  believe  that 
they  were  unsafe. 

The  verdict  was  for  the  plaintiff.  The  de- 
fendant moved  that  the  verdict  be  set  aside, 
as  against  law  and  evidence,  and  alleged  ex- 
ceptions to  the  rulings  of  the  presiding  jus- 
tice. 

The  exceptions  were  to  those,  parts  of  the 
following  rulings  and  Instructions  of  the  pre- 
siding Justice  that  are  Included  In  brackets: 

"I  will  rule  on  another  point  that  they  [de- 
fendants] make,  and  that  is,  [they  offer  a 
Judgment  against  another  company,  the  Ban- 
gor Pulp  &  Paper  Company,  as  a  bar  or  es- 
toppel here;  and  I  rule  against  that  proposi- 
tion, and  that  need  not  trouble  you  at  all.] 
As  a  legal  proposition,  I  rule  that  If  that 
Judgment  remained  in  no  part  satisfied,  noth- 
ing appearing  more  than  that  they  recovered 
Judgment  and  took  out  an  execution,  getting 
no  value  with  It,  [that  it  la  not  a  bar  to  this 
action;]  that,  while  the  other  company  has 
been  held  liable,  this  company  may  also  be 
held  liable,  If  the  evidence  satisfies  you. 
But  I  say  this:  that  you  should  not  be  influ- 
enced the  least  in  the  world,  in  your  consid- 
eration of  the  questions  here,  by  the  fact 
merely  that  another  Judgment  was  recovered 
against  another  company.  You  are  not  to 
give  Judgment  here  because  there  was  Judg- 
ment in  another  case." 

"Now,  the  defense  set  up  by  the  defendants 
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Is  this:  They  say  they  were  not  operating 
the  mill  at  that  time,— that  is,  when  the  acci- 
dent happened,  on  the  11th,  they  were  not  In 
possession,— and  therefore  they  are  not  lia- 
ble for  what  was  done  by  the  other  company. 
Bat  the  plaintiff  invokes' the  principle  which 
I  shall  rule,  if  yon  are  satisfied  of  It,  to  be 
sufficient  to  enable  him  to  recover  against 
these  defendants:  That  is,  if 'they  were  the 
owners  of  this  property,  and  bad  been  con- 
ducting the  business  there,  and  using  the  di- 
gesters until  the  digesters  In  question  became 
dangerous  to  use,  and  knew  that  fact,  or 
they  did  not  take,  in  the  use  of  it,  due  and 
ordinary  care,  and  then  leased  the'  same  prem- 
ises to  the  Bangor  Company  to  be  used  in 
the  same  way,  with  a  continuation  of  the 
same  business,— the  defendants,  the  lessors, 
receiving  rent  and  compensation  for  the  use 
of  the  property,— they  might  be  as  liable  as 
the  Bangor  Company  would  have  been  bad 
the  accident  occurred  on  the  1st  day  of  Octo- 
ber, when  the  defendants  were  in  possession; 
that  is,  they  are  liable  for  what  took  place 
afterwards,  unless  the  dangerous  condition, 
or  condition  of  the  nuisance,  did  not  exist 
when  they  sold  it,  although  It  existed  ten 
days  afterwards. 

"I  find  authority  enough  to  sustain  the  rul- 
ing prima  facie  (that  is,  for  yon  to  sustain  It 
until  the  full  court  overrules  it);  and  I  give 
the  ruling  that  the  plaintiff  should  satisfy 
you  that  It  was  a  dangerous  condition, 
amounting  to  nuisance,  which  existed  when 
the  lease  was  made,  rendering  the  defendants 
liable.  Now  It  is  on  this  principle,  Mr.  Fore- 
man: Supposing  your  neighbor  erects  a  nui- 
sance—some building  amounting  to  a  nuisance 
— on  his  own  premises,  to  your  injury,  and 
then  he  sells  it  to  somebody  else.  Both  par- 
ties might  be  liable,— the  first  man  for  creat- 
ing the  nuisance,  the  lessor;  and  the  second, 
the  lessee,  for  continuing  the  nuisance.  They 
might  each  be  liable,  not  Jointly,  but  sepa- 
rately; one  party  for  putting  in  the  nuisance, 
and  the  other  party  for  continuing  the  nui- 
sance. 

"Now,  what  Is  a  nuisance?  Lord  Coke,  In 
his  blunt  way,  said  it  was  doing  anything  Il- 
legal to  the  Injury  of  another,  by  way  of  trade. 
The  modern,  general  definition  is  that  a  man 
who  uses  even  his  own  property  (real  property 
or  personal  property)  unreasonably  or  unwar- 
rantably or  unlawfully,  to  the  Injury  of  an- 
other, not  having  a  right  to  do  it,  is  guilty  of 
nuisance;  and  If  It  be  a  dangerous  thing, 
besides  being  noxious  and  disagreeable,  then 
it  is  otherwise  an  offense.  If  It  be  dangerous 
to  life  by  Its  continuance  In  use,  then  It  Is 
even  more  a  nuisance,  or  more  emphatically 
a  nuisance. 

"The  plaintiff  claims  that  here  were  prem- 
ises dangerous  to  use,  such  as  could  not  be 
legally  or  warrantably  used,  because,  In  the 
situation  In  which  things  were,  It  would  be 
dangerous  to  other  persons. 

"The  counsel  for  the  defendant  says  that 
could  not  be  extended  to  the  lessee,  or  em- 


ploys of  the  lessee.  There  is  some  question 
about  It,  but  I  rule,  for  the  purposes  of  this 
trial,  that  the  employe,  such  person  as  the 
deceased  was—  He  could  not  protect  himself 
If  I  should  rule  as  the  defendant  claims,  so 
I  rule,  for  the  purposes  of  this  trial,  that,  [if 
the  defendants  are  liable  on  all  other  grounds, 
the  rule  can  be  so,  applied  as  to  make  them 
liable  to  this  employe,  although  in  the  serv- 
ice of  the  lessee  under  such  an  instrument  as 
Is  produced  here,  which  is  a  lease  or  con- 
tract,] under  certain  conditions." 

"The  plaintiff  alleges  negligence,  and  there- 
fore he  must  prove  negligence.  The  burden 
of  proof  is  on  him  to  prove  negligence.  It 
does  not  follow  at  all  that  they  are  guilty, 
merely  from  the  accident  happening.  It  does 
not  follow  that  anybody  was  in  fault,  merely 
from  the  existence  of  the  accident,  because 
It  may  be  an  Inevitable  accident,  for  which 
nobody  is  responsible.  And  that  is  the  de- 
fense here,— that  this  must  be  regarded  an  In- 
evitable accident  for  which  no  one  at  all  was 
responsible.  The  way  to  get.  at  what  neg- 
ligence may  be  Is  to  define  the  correlative 
terms  of  'ordinary  care,'  [The  duty  which 
rested  upon  the  defendants  was  that  of  ordi- 
nary care.]  Not  of  extraordinary  care,  If  dis- 
tinction Is  to  be  made  between  the  two  kinds 
of  care,  or  between  negligence  and  extraor- 
dinary negligence.  But  certainly  It  is  true,  as 
claimed  by  the  plaintiff,  that  what  would  be 
ordinary  care  must  depend  upon  the  circum- 
stances. What  would  be  ordinary  care  In 
some  circumstances  would  not  be  In  other 
circumstances.  The  more  the  exigency,  the 
greater  the  danger  and  risks  at  stake,  the 
more  care  to  make  ordinary  care." 

P.  H.  Gillln  and  C.  J.  Hutchings,  for  plain- 
tiff. C.  P.  Stetson  and  O.  J.  Dunn,  for  defend- 
ant 

EMERY,  J.  The  defendant  company,  the 
Orono  Pulp  &  Paper  Company,  constructed, 
and  for  a  few  years,  up  to  October  1,  1892, 
operated,  a  pulp  mill  In  Orono.  On  that  day 
It  leased  its  mill  and  plant  to  another  and  dis- 
tinct corporation,  the  Bangor  Pulp  &  Paper 
Company,  for  25  years.  This  latter  company, 
the  lessee,  took  possession  of  the  leased  prop- 
erty on  the  same  day,  and  for  some  little  time 
thereafter  operated  It  as  a  pulp  mill  on  its 
own  account  By  the  terms  of  the  lease  the 
Bangor  Company,  the  lessee,  was  to  have  the 
exclusive  possession  of  the  property,  and  was 
to  keep  it  in  substantial  repair;  the  lessor  re- 
serving the  usual  right  to  enter  upon  and  view 
the  premises  at  times  convenient  to  the  lessee. 
The  lessor  made  no  stipulation  as  to  the  condi- 
tion of  the  property. 

The  plaintiff's  Intestate,  Austin  J.  Whit- 
more,  had  entered  Into  the  employ  of  the 
lessee,  the  Bangor  Company,  and  was  In  its 
employ,  upon  the  premises  thus  leased  and 
operated  by  It  on  the  11th  day  of  October, 
1892.  On  that  day  one  of  the  digesters  (a 
large  cylinder  Of  deoxidized  bronze,  and  an  es- 
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sentlal  part  of  the  machinery  of  the  mill)  ex- 
ploded while  Mr.  Whitmore  was  at  work  near 
It  In  the  line  of  his  duty.  He  was  so  severely 
injured  by  the  explosion  that  he  died  a  few 
weeks  afterwards.  The  explosion  resulted 
from  the  inability  of  the  digester  to  resist  the 
usual  pressure  of  steam  Injected  into  It  in 
the  course  of  the  business  o'f  the  mill. 

For  this  injury  the  plaintiff,  as  administra- 
trix, first  brought  an  action  against  the  Bangor 
Company,  the  lessee  operating  the  mill  and 
plant,  and  her  husband's  employer,  counting 
upon  the  negligence  of  that  company,  and  re- 
covered Judgment  upon  the  ground  that  that 
company  had  not  exercised  due  care  in  exam- 
ining Into  and  ascertaining  the  real  condition 
of  the  digester,  which  in  fact  was  too  weak 
to  withstand  the  steam  pressure  used.  By 
reason  of  the  insolvency  of  that  company  the 
plaintiff  has  not  been  able  to  collect  any  part 
of  that  Judgment. 

The  plaintiff  thereupon  brought  this  action 
against  the  lessor  of  the  mill  and  plant,  the 
Orono  Pulp  &  Paper  Company,  counting  upon 
its  neglect  of  Its  duty  In  the  matter  of  the 
faulty  digester.  The  defendant  company  did 
not  construct  the  digester,  but  purchased  It 
from  a  reputable  manufacturer  of  digesters. 
In  selecting,  purchasing,  and  setting  up  this 
digester,  It  is  not  questioned  that  the  defend- 
ant company  exercised  due  care.  At  the  first 
It  was  sufficiently  strong.  It  was  weakened 
after  a  time  by  the  peculiar  and  continued  ac- 
tion of  the  necessary  chemicals  upon  the  par- 
ticular metal  of  which  it  was  composed.  This 
action  was  wholly  confined  to  the  interior  of 
the  closed  cylinder,  and  was  invisible  from  the 
outside. 

Granting  that  at  the  time  of  the  execution  of 
the  lease,  and  the  change  of  the  possession  and 
control  of  the  premises  from  the  lessor  to  the 
lessee,  the  digester  was  then  in  fact  too  weak 
for  its  purpose,  It  does  not  appear  from  the 
evidence  that  any  officer  or  agent  of  the  lessor 
company  was  actually  aware  of  that  condition 
of  the  digester,  or  that  knowledge  of  it  could 
have  been  obtained,  except  by  actual  examina- 
tion of  the  Interior,  or  by  inference  from  suf- 
ficient technical  learning  as  to  the  peculiar 
action  of  the  particular  chemicals  upon  the 
particular  metal.  The  outward,  visible  indica- 
tions all  were  that  the  digester  was  as  strong 
as  ever. 

The  defendant  company  did  not  make  the 
necessary  examination  before  or  at  the  time  of 
leasing,  and  did  not  possess  the  requisite  tech- 
nical learning  to-  make  the  correct  Inference 
without  examination,  but  there  is  no  sugges- 
tion of  fraud  or  concealment  in  the  matter.  It 
may  be  that  this  omission  and  ignorance  were 
a  breach  of  a  duty  owed  by  the  defendant  com- 
pany to  Its  own  employes  or  servants,  but  that 
proposition,  alone,  will  not  sustain  the  plain- 
tiff's action.  A  person  may  owe  a  duty  to  one 
individual  or  class  which  he  does  not  owe  to 
another.  The  duty  may  depend  wholly  upon 
the.  relation  between  the  parties.  The  plain- 
tiff must  therefore  maintain  the  proposition 


that  the  defendant  owed  to  the  servants  of  its 
lessee  the  duty  of  making  the  requisite  exam- 
ination, or  of  possessing  the  requisite  technical 
learning,  and  communicating  the  results,  be- 
fore turning  the  plant  over  to  the  lessee. 
Whether  the  law  of  this  state  supports  that 
proposition  is  the  question  presented. 

It  should  be  noted  at  the  outset  that  the  de- 
fendant company  Is  not  a  public  corporation, 
engaged  in  a  public  business,  enjoying  public 
franchises,  and  owing  special  duties  in  conse- 
quence thereof.  It  is  a  private  corporation, 
transacting  a  purely  private  business,  and 
dealing  In  this  Instance  with  another  private 
party.  Hence  the  rules  and  principles  applied 
to  owners  of  railroads,  wharves,  elevators,  pub- 
lic halls,  etc.,  do  not  necessarily  govern  this 
case.  Again,  the  plaintiff's  Intestate  was  not 
upon  his  own  premises,  nor  upon  any  public 
road  or  place,  at  the  time  of  the  explosion,  but 
was  voluntarily  upon  the  leased  premises  un- 
der a  contract  with  the  lessee  only.  Hence  the 
doctrines  of  the  law  of  liability  for  nuisances 
to  strangers  or  the  public  are  not  necessarily 
applicable.  It  should  be  further  noted  that 
the  lessee  engaged  to  make  repairs;  that  the 
lessee  had  as  much  ability  and  opportunity  as 
the  lessor  to  ascertain  and  guard  against  the 
actual  condition  of  the  digester  before  accept- 
ing and  using  it,  and  subjecting  the  plaintiff's 
Intestate  to  the  consequent  danger.  Indeed, 
the  plaintiff  recovered  her  judgment  against 
the  lessee  for  this  same  Injury  upon  that  very 
ground,— that  the  lessee  by  reasonable  effort 
could  have  done,  and  yet  did  not 

It  is  not  questioned  that  under  such  circum- 
stances the  lessor  owes  no  more  or  other  duty 
to  the  lessee's  servants  or  assigns  than  he  does 
to  the  lessee  himself.  If  his  duty  or  freedom 
from  duty  to  the  lessee  Is  made  plain,  his  duty 
or  freedom  from  duty  to  the  lessee's  servant 
Is  equally  plain.  The  discussion  therefore  may 
be  confined  to  the  duty  of  the  lessor  to  the 


Under  such  circumstances  as  have  been 
disclosed  and  stated  in  this  case,  does  the 
owner  of  property  unaffected  by  any  public 
use  owe  to  his  prospective  lessee  the  duty  to 
actively  exert  ordinary  care  at  the  time  of 
the  lease,  to  find  out  and  apprise  him  of 
unknown  defects  which  the  lessee  can 
equally  well  find  out  for  himself? 

The  development  of  the  law  has  not  yet 
progressed  so  far  in  this  state.  Here  the 
common-law  rule  of  caveat  emptor  is  still 
in  force,  and  Is  applied  to  the  lease  as  well 
as  to  the  sale  of  property.  It  was  early  said 
in  Hill  v.  Woodman,  14  Me.  38,  42,  43,  that, 
in  the  absence  of  express  stipulations  as  to 
the  condition  of  the  premises,  the  lessee 
took  them  for  better  or  worse,— at  least, 
when  he  had  sufficient  means  for  ascertain- 
ing their  condition.  In  LIbbey  v.  Tolford, 
48  Me.  316,  it  was  explicitly  declared  to  be 
the  law  that  there  is  no  implied  obligation 
upon  the  lessor  to  see  that  a  leased  building 
is  safe,  well  built,  or  fit  for  any  particular 
use;   that  a  leased  house  1b  reasonably  fit 
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for  habitation;  or  that  leased  land  Is  fit  for 
the  purpose  for  which  It  Is  taken.  In  Greg- 
or  v.  Cady,  82  Me.  181, 19  Atl.  108,  the  own- 
er was  held  bound  to  effectually  repair 
where  he  assumed  and  began  to  repair,  but 
it  was  declared  (page  186,  82  Me.,  and  page 
108,  10  Atl.)  he  was  under  ■  no  obliga- 
tion to  repair,  and  that  "the  tenant,  on  the 
principle  of  caveat  emptor,  and  In  the  ab- 
sence of  any  fraud  upon  the  part  of  the 
landlord,  takes  them  [the  leased  premises] 
in  the  actual  condition  In  which  he  finds 
them,  for  better  and  for  worse."  In  Mo 
Kenzle  v.  Cheetham,  83  Me.  M3,  22  Atl.  460, 
the  defendant  had  leased  the  second  story 
of  a  dwelling  house,  with  a  defective  land- 
ing for  a  stairway,  which  was  the  only 
means  of  ingress  and  egress  for  the  second 
story.  The  plaintiff  had  made  a  social  call 
upon  the  tenant,  and,  on  leaving,  fell  through 
the  defective  landing.  The  court  held  that 
the  defendant  owed  no  duty  to  the  tenant  or 
to  his  caller,  the  plaintiff,  as  to  the  defective 
landing  upon  the  premises,  even  though  the 
landing  was  essential  to  the  reasonable  use 
of  the  leased  tenement.  It  was  again  Iter- 
ated (pages  548,  640,  83  Me.,  and  page  470, 
22  Atl.)  that  "the  law,  in  the  absence  of  any 
fraud  or  concealment  on  the  part  of  the 
lessor,  leaves  the  lessee  to  the  operation  of 
the  maxim  caveat  emptor,  and  he  takes  the 
premises  as  he  finds  them,  for  better  or 
worse";  and  many  authorities  were  cited. 
The  court  also  necessarily  decided  that  the 
lessor  owed  to  no  one  on  the  premises  under 
the  lessee  any  more  duty  than  he  owed  to 
the  lessee  himself. 

So  stands  the  law  In  this  state  to-day,  well 
known  and  hitherto  acted  upon.  Any  de- 
sired change  or  extension  of  it  should  be 
asked  of  the  legislature,  and  not  of  the  court. 

The  case  of  Nugent  v.  Railroad  Co.,  80  Me. 
62,  12  Atl.  797,  rightly  understood,  is  no  de- 
parture from  the  former  decisions  of  this 
court.  The  defendant  railroad  company, 
the  owner  of  the  railroad,  had  not  leased  it 
to  the  Portland  &  Ogdensburg  Railroad 
Company,  the  plaintiff's  employer,  nor  had 
It  in  any  way  turned  over  the  whole  plant 
to  the  latter  company.  It  had  simply  per- 
mitted the  Portland  &  Ogdensburg  Com- 
pany to  run  through  freight  trains  over  a 
part  of  its  tracks.  It  retained  the  posses- 
sion and  control  of  Its  tracks,  station  houses, 
platforms,  etc.  The  plaintiff,  a  brakeman 
in  the  employ  of  the  Portland  &  Ogdens- 
burg Company,  was  injured,  in  the  line  of 
his  duty,  through  the  defective  construction 
of  a  station  awning  on  the  defendant's  road. 
It  was  conceded  that,  upon  the  above  facts, 
the  defendant  company,  having  control  of 
the  station  house,  awning,  platform,  •  etc., 
and  Inviting  the  plaintiff  to  pass  and  repass 
in  the  line  of  his  duty  as  such  brakeman, 
owed  him  the  duty  of  so  constructing  and 
maintaining  the  awning  as  not  to  be  dan- 
gerous to  him.  But  after  this  arrangement 
with  the  plaintiff's  employer,  and  while  it 


was  in  force,  and  before  the  Injury,  the  de- 
fendant company  leased  its  entire  road,  in- 
cluding stations,  to  the  Boston  &  Lowell 
Railroad  Company,  which  latter  company 
completely  took  over  and  operated  the  en- 
tire road,  agreeing  to  assume  all  liability  for 
injuries,  etc. 

The  plaintiff  was  Injured  while  the  lessee 
was  in  possession  under  that  lease.  It  was 
contended  by  the  defendant  company  that 
such  lease  and  transfer  of  possession  freed 
it  from  what  otherwise  would  have  been  its 
duty  and  liability  to  the  plaintiff.  The 
court  held  that  they  did  not  That  was  the 
point  of  the  decision. 

The  decision  in  the  Nugent  Case,  supra,  is 
really  based  upon  the  proposition  that  the 
owner  of  a  railroad,  or  other  property  af- 
fected by  a  public  use,  with  which  the  pub- 
lic have  business  relations,  owes  a  duty  to 
all  persons  who  lawfully  come  upon  the 
property  to  make  and  keep  the  property  safe 
for  all  such  persons,  and  cannot  avoid  that 
duty  by  merely  leasing  the  property  and  re- 
taining rents.  That  proposition,  as  before 
stated,  does  not  include  this  case  of  prop- 
erty of  a  purely  private  nature,  with  which 
tb«  nubile  has  no  business  relations. 

It  is  true,  as  urged  by  the  plaintiff,  that 
the  learned  justice  writing  the  opinion  in 
the  Nugent  Case  also  adduced  as  an  addi- 
tional support  for  the  judgment  the  respon- 
sibility of  a  lessor  in  some  cases  for  the  con- 
dition of  the  demised  premises;  but  this  was 
not  necessary  for  the  decision,  and  was  not 
intended  to  be  applied  to  a  case  like  this. 
The  same  Justice  afterwards  wrote  the  opin- 
ion in  McKenzle  v.  Cheetham,  supra,  re- 
affirming the  doctrine  of  the  earlier  cases. 

The  plaintiff,  however,  advances  another 
and  distinct  proposition,— that  the  Weak  di- 
gester was  a  nuisance,  allowed  to  become 
and  remain  so  by  the  owner  prior  to  and  at 
the  time  of  the  lease,  and  hence  that  the 
owner  must  answer  as  for  a  nuisance.  This 
proposition  cannot  be  assented  to.  Some 
things  may  be  nuisances  per  se  under  all 
circumstances,  and  as  to  all  persons.  Other 
things  are  nuisances  only  under  certain  clr- 
stances,  and  as  to  certain  persons.  A 
slaughter  house  may  be  a  nuisance  as  to  the 
owner's  neighbors,  but  none  at  all  as  to  his 
employes  in  the  business.  What  may  be  a 
nuisance  as  to  others  may  not  be  a  nuisance 
as  to  one's  lessee,  and  here  we  are  dealing 
with  lessee  and  lessor. 

To  constitute  any  particular  thing  a  legal 
nuisance  per  se  (apart  from  statute  nui- 
sances), as  between  lessor  and  lessee  and  the 
servants  of  the  lessee,  the  thing  Itself  must 
work  some  unlawful  peril  to  health  or  safe- 
ty of  person  or  property,— as  defective  cess- 
pools, imperfect  sewers  and  drains,  walls 
and  chimneys  liable  to  fall,  unguarded  ex- 
cavations, etc.  A  fixed,  inert  mass  of  metal, 
upon  a  solid  foundation  upon  one's  own  land, 
like  this  digester,  was  not  in  Itself  danger- 
ous to  any  one.     The  employes  of  the  lessee 
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could  have  worked  around  and  near  it  with- 
out any  danger  from  it,  to  person  or  health, 
so  long  as  It  was  let  alone.  The  danger 
arose  only  when  the  lessee,  the  employer, 
began  to  make  use  of  the  digester  without 
first  ascertaining  its  tensile  strength,  and 
gauging  the  applied  force  accordingly.  In- 
deed, the  plaintiff  has  once  alleged,  and  re- 
covered judgment  upon  proof,  that  the  mis- 
conduct of  the  lessee  caused  the  peril  and 
injury  complained  of.  This  is  inconsistent 
with  her  present  contention  that  the  digester 
was  a  nuisance  per  se  as  to  her  Intestate, 
the  lessee's  employe. 

The  question  of  what  is  a  nuisance  upon 
leased  premises  was  considered  at  some 
length,  with  citation  of  authorities,  in  Mc- 
Carthy v.  Bank,  74  Me.  315.  It  was  there 
held  that  a  discharge  pipe  insufficient  to 
vent  the  water  flowing  into  a  bowl  from  a 
faucet,  so  that  the  water  overflowed  the 
bowl  and  caused  damage,  was  not  a  nui- 
sance as  to  the  tenant.  See,  also,  Brightman  • 
t.  Bristol,  65  Me.  423,  Burbank  v.  Mill  Co., 
75  Me.  373,  and  Leavltt  v.  Railroad  Co.,  89 
Me.  509,  36  Atl.  998,  though  those  were  not 
cases  between  lessor  and  lessee. 

We  have  hitherto  confined  our  citation  of 
authorities  to  the  decisions  In  this  state, 
thinking  they  sufficiently  showed  our  law  to 
be  against  the  plaintiff's  contentions.  She 
has,  however,  cited  cases  from  other  states, 
of  which  one  or  two  notably  support  her 
contentions.  Stenberg  v.  Wlllcox,  96  Tenn. 
163,  33  S.  W.  917,  34  Lawy.  Rep.  Ann.  615, 
and  HInes  v.  Wlllcox,  96  Tenn.  148,  33  S.  W. 
914,  34  Lawy.  Rep.  Ann.  824.  As  to  these 
cases,  the  learned  editor  of  the  Lawyers' 
Reports  annotated  Series  says  they  are  a 
new  departure  In  the  law;  that  they  trans- 
fer to  the  landlord  a  duty  which  has  hereto- 
fore rested  upon  the  tenant,— the  duty  of 
taking  active  care  to  find  out  unknown  and 
unsuspected  defects.  As  we  have  said 
above,  we  think  It  is  for  the  legislature,  not 
the  court,  to  make  this  transfer  of  duty,  If 
thought  desirable. 

On  the  other  hand,  many  courts,  In  late 
decisions,  adhere  to  the  long-established  rule 
of  caveat  emptor.  In  Jaffe  v.  Harteau,  56 
N.  T.  398,  a  boiler  defective  in  construction 
exploded.  In  Edwards  v.  Railroad  Co.,  98 
N.  T.  249,  a  gallery  defective  in  construction 
fell.  In  Doyle  v.  Railway  Co.,  147  U.  S. 
414,  13  Sup.  Ct  333,  a  house  was  too  weak 
structurally  to  resist  snow  slides  known  to 
the  lessor  to  be  recurrent  and  dangerous. 
In  Tuttle  v.  Manufacturing  Co.,  145  Mass. 
169,  13  N.  B.  465,  a  floor  defective  in  con- 
struction fell.  In  Bowe  .  v.  Hunklng,  135 
Mass.  380,  a  stair  tread  had  been  sawed.  The 
lessor  knew  of  the  sawing,  but  supposed  the 
tread  sufficient.  In  Kern  v.  Myll,  94  Mich. 
477,  54  N.  W.  176,  a  well  had  been  used  as 
a  cess  pool,  and  thus  bad  become  offensive. 
In  Burdick  v.  Cbeadle,  26  Ohio  St  393,  fix- 
tures put  up  by  the  lessor  were  structurally 
defective,  and  fell.    In  Wlllson  v.  Treadwell, 


81  CaL  58,  22  Pac  304,  a  stairway  was  de- 
fective. In  Railroad  Co.  v.  Mangum,  68 
Tex.  842,  4  8.  W.  617,  a  defective  platform 
fell.  In  Fellows  v.  Gllhubler,  82  Wis.  639, 
52  N.  W.  307,  an  unsafe  awning  fell  upon  a 
guest  In  McConnell  v.  Lemley,  48  La.  Ann. 
1433,  20  South.  887,  a  defective  gallery  fell 
upon  a  guest.  In  Johnson  v.  Lumber  Co., 
3  Wash.  St  722,  29  Pac.  451,  defective  ma- 
chinery in  a  mill  gave  way.  In  all  these 
cases,  It  appearing  that  the  lessor  was  un- 
aware of  the  defects,  it  was  held  that  he 
was-  not  liable  to  the  lessee  or  his  servants 
for  the  Injury  occasioned  by  them. 
Motion  and  exceptions  sustained. 


(91  Me.  826) 
BRAGDON  t.  BLAISDELL. 

(Supreme  Judicial  Court  of  Maine.    Jan.  81, 
1898.) 
Dhbd— Covbnant— Coxstbuotioh. 

1.  The  plaintiff,  Bragdon,  and  defendant 
Blaisdell,  were  each  owners  of  separate 
wharves,  and  the  defendant  was  the  owner  of  a 
quarry.  The  defendant  conveyed  the  quarry 
to  the  plaintiff  by  quitclaim  deed  containing  the 
clause,  "It  is  also  agreed,  and  made  a  part  of 
the  condition  and  consideration  of  this  deed, 
that  all  stone  taken  from  the  above-described 
lot  shall  be  shipped  from  said  Bragdon's  wharf 
and  landing,  except  that  all  stone  which  for  any 
reason  cannot  be  shipped  as  aforesaid,  the  same 
shall  be  shipped  over  J.  D.  Blaisdell's  wharf, 
and  no  other.  At  the  same  time  the  plaintiff 
conveyed  one  undivided  half  of  the  quarry,  by 
quitclaim  deed  containing  the  above  clause,  to 
the  defendant.  Thereafterwards  partition  of 
the  quarry  was  had,  and  the  defendant  by 
himself  and  lessees,  shipped  stone  from  his  part 
of  the  quarry,  so  held  by  him  In  severalty,  from 
his  own  wharf,  when  they  might  have  been 
shipped  from  the  plaintiff's  wharf,  who  sued  to 
recover  damages  therefor,  as  a  breach  of  the 
defendant's  covenant  above  mentioned.  Bdd, 
that  the  agreement  in  question  was  meant  to 
apply  to  the  management  of  the  quarry  so  long 
only  as  it  remained  common  property,  and  that, 
the  partition  having  severed  the  title  and  can- 
celed the  agreement,  the  action  cannot  be  main- 
tained. 

2.  Also,  that' the  agreement  has  none  of  the 
elements  of  covenants  that  run  with  the  land, 
and  a  future  grantee  would  hold  the  land  free  of 
it 

(Official.) 

Action  by  Theodore  Bragdon  against  John 
D.  Blaisdell.    Judgment  for  defendant 

H.  B.  Hamlin  and  H.  Boynton,  for  plaintiff. 
A.  W.  King  and  L.  B.  Deasy,  for  defendant 

HASKELL,  J.  The  plaintiff  and  defendant 
were  each  the  owners  of  separate  wharves, 
and  the  defendant  was  the  owner  of  a  quar- 
ry. The  defendant  conveyed  the  quarry  to 
the  plaintiff  by  quitclaim  deed  containing  the 
clause: 

"It  is. also  agreed,  and  made  a  part  of  the 
condition  and  consideration  of  this  deed,  that 
all  stone  taken  from  the  above-described  lot 
shall  be  shipped  from  said  Bragdon's  wharf 
and  landing,  except  that  all  stone  which  for 
any  reason  cannot  be  shipped  as  aforesaid, 
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the  same  shall  be  shipped  over  J.  D.  Blals- 
dell's  wharf,  and  no  other." 

At  the  same  time  the  plaintiff  conveyed  one 
undivided  half  of  the  quarry,  by  quitclaim 
deed,  to  defendant,  containing  the  clause 
above  quoted.  Thereafterwards  partition  of 
the  quarry  was  had,  to  be  held  by  the  plain- 
tiff and  defendant  In  severalty;  and  defend- 
ant, by  himself  and  lessees,  proceeded  to  ship 
stone  from  his  part  of  the  quarry,  so  held  by 
him  in  severalty,  from  his  own  wharf,  when 
they  might  have  been  shipped  from  plaintiff's 
wharf,  who  sues  to  recover  damages  there- 
for, as  a  breach  of  defendant's  covenant  be- 
fore mentioned. 

The  action  Is,  covenant  broken.  Plaintiff 
cannot  sue  on  the  covenant  in  his  deed  to  de- 
fendant, because  he  did  not  sign  and  seal  the 
deed.  The  remedy,  If  any  there  be,  is  as- 
sumpsit, and  not  covenant  Baldwin  v.  Em- 
ery, 89  Me.  496,  86  Atl.  994;  Maine  v.  Cum- 
ston,  98  Mass.  217;  Locke  v.  Homer,  131 
Mass.  93.  Nor  is  it  plain  how  plaintiff  can 
maintain  his  action  on  the  covenant  In  de- 
fendant's deed  to  him,  for  want  of  a  breach 
thereof.  By  that  deed  the  plaintiff  took  the 
whole  title  to  the  quarry,  and  he  might  de- 
liver the  stone  upon  his  own  wharf  as  he 
pleased.  Any  covenant  that  he  might  do  so 
would  seem  to  have  been  unnecessary  and 
Inoperative,  and  become  merged  in  his  fee. 

But  assuming  that  both  deeds  were  con- 
temporaneous, and  became  effectual  as  an  in- 
denture, so  that  the  covenants  were  mutual, 
and  each  party  was  bound  to  the  other  there- 
by, what  was  their  purpose,  and  what  Is  their 
scope  and  effect?  Did  they  attach  to  the 
land  either  as  a  condition  subsequent  or  cove- 
nant real  that  ran  with  It?  It  cannot  be 
both,  and  it  can  hardly  be  held  a  condition. 

The  supposed  covenant  recites:  "It  is  also 
agreed,  and  made  a  part  of  the  condition  and 
consideration  of  this  deed,"  that  stone  from 
the  quarry  shall  be  shipped  from  plaintiff's 
wharf,  when  feasible.  When  considered  with 
the  whole  transaction  apparent  from  the 
deeds  themselves,  they  fairly  negative  any 
such  Intention  of  the  parties,  and  that  inten- 
tion must  govern.  Bray  v.  Hussey,  83  Me. 
329,  22  Atl.  220.  The  strongest  words  of  con- 
dition will  not  work  a  forfeiture  of  the  es- 
tate, unless  they  were  so  Intended  to  operate. 
The  absence  of  a  clause  for  re-entry  may 
signify  that  no  condition  was  Intended,  when 
its  presence  may  make  such  Intent  plain. 
Post  v,  Wefl,  115  N.  Y.  361,  22  N.  B.  145; 
Avery  v.  Bailroad  Co.,  106  N.  Y.  142,  12  N. 

B.  619;  Clement  v.  Burtis,  121  N.  Y.  708,  24 
N.  E.  1013;  Countryman  v.  Deck,  13  Abb.  N. 

C.  110;  Hoyt  v.  Kimball,  49  N.  H.  322;  City 
Mission  v.  Appleton,  117  Mass.  326;  Stanley 
v.  Colt,  6  Wall.  119. 

Nor  does  a  consideration  named  as  a  condi- 
tion always  imply  one.  Laberee  v.  Carleton, 
53  Me.  211;  Ayer  v.  Emery,  14  Allen,  67; 
Martin  v.  Martin,  131  Mass.  547;  Morrill  v. 
Railway  Co.,  96  Mo.  174,  9  S.  W.  657;  Ralney 
v.  Chambers,  56  Tex.  17;  Eisley  v.  McNlece, 


71  Ind.  434;  Portland  v.  Terwilliger,  16  Or. 
465.  19  Pac.  90. 

If  the  words  raise  a  doubt  whether  a  con- 
dition or  covenant  be  meant,  they  are  always 
to  be  construed  as  a  covenant.  Jones,  Real 
Prop.  8  635,  and  numerous  cases  cited.  More- 
over, if  the  clause,  which  is  the  same  in  both 
deeds,  were  considered  a  condition,  it  would 
apply  to  the  whole  quarry.  The  supposed 
condition  does  not  attach  to  the  land.  For 
illustration,  see  Jewell  v.  Lee,  14  Allen,  145. 
A  future  grantee  would  hold  the  land  free  of 
it  Mo  other  reasonable  construction  can  be 
given  to  it  It  is  not  for  the  benefit  of,  and 
in  aid  of,  a  title,  but,  if  anything,  of  a  na- 
ture that  attaches  to  the  soil,— a  servitude  or 
Incumbrance  upon  it;  a  fee  on  condition  that 
any  future  conveyance  of  the  title  would  be- 
come subject  to.  It  does  not  purport  to  be 
an  incumbrance,— a  claim  upon  the  land,— 
nor  does  it  subject  the  land  to  any  easement, 
servitude,  or  right  against  the  owner.  It  Is 
the  personal  agreement  of  tenants  in  common 
to  ship  stone  quarried  from  the  common  land 
at  a  particular  wharf. 

What  did  the  parties  mean  by  the  clumsy 
method  taken  to  serve  their  respective  inter- 
ests? Plaintiff  had  a  wharf,  and  defendant 
had  a  wharf  and  quarry.  For  some  reason, 
he  wanted  plaintiff  to  become  half  owner  in 
the  quarry,  and  plaintiff  wanted  the  first 
chance  of  the  business  of  the  quarry  for  his 
wharf.  To  accomplish  that  result,  deeds 
were  made,  containing  an  agreement  for  the 
purpose.  Clearly,  the  parties  contemplated  a 
continued  common  ownership  In  the  quarry, 
and  perhaps  Joint  operations  In  working  It, 
preference  being  given  to  plaintiff's  wharf. 
The  agreement  rather  related  to  a  Joint  opera- 
tion—to business— than  to  the  title  to  the  land. 
The  parties  meant  to  give  plaintiff's  wharf 
the  benefit  of  their  operations  In  the  quarry, 
to  the  extent  of  Its  capacity,  and  then  use 
the  defendant's  wharf.  They  did  not  con- 
template partition  in  severalty.  Their  agree- 
ment does  not  fit  such  a  condition.  So  long 
as  the  quarry  was  held  in  common,  the  agree- 
ment was  sensible;  but  when  held  In  sev- 
eralty it  became  impracticable.  Unless  It  at- 
taches to  the  land  qualifying  the  estate,  it 
cannot  be  made  effective  as  a  personal  cove- 
nant of.  the  parties  after  partition,  without 
complications  and  burdens  little  thought  of 
when  it  was  made.  It  has  none  of  the  ele- 
ments of  covenants  that  run  with  the  land. 
They  follow  the  title,  not  by  assignment,  but 
by  conveyance  of  the  land.  They  are  ordi- 
narily In  aid  of  the  title,  not  in  derogation  of 
It  They  usually  strengthen  It,  not  weaken 
It  It  can  therefore  be  considered  neither  a 
condition,  nor  a  covenant  real  that  runs  with 
the  land,— follows  the  title.  Nor  is  it  a  lim- 
itation upon  the  estate  conveyed,  creating  a 
servitude  in  favor  of  the  wharves.  The  par- 
ties became  tenants  in  common  of  the  quar- 
ry, and  owned  in  severalty  their  respective 
wharves,  neither  of  which  appears  to  be  con- 
tiguous to  the  quarry.    It  is  unlike  the  cases 
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that  limit  or  restrict  the  use  of  the  land  con- 
veyed, or  cast. some  additional  burden  upon 
It,  as  the  building  of  fences  or  maintaining 
partition  walls.  They  attach  to  the  land,  by 
imposing  a  duty  upon  the  owner,  or  by  re- 
stricting his  use.  Newell  v.  Hill,  2  Mete. 
(Mass.)  180;  Bronson  v.  Coffin,  108  Mass.  175. 

Nor  is  it  a  stipulation  to  remove  Incumbran- 
ces or  the  like,  as  In  Pike  v.  Brown,  7  Cush. 
133,  and  Baldwin-  v.  Emery,  supra,  89  Me. 
496,  36  Atl.  994.  It  Is  but  a  personal  agree- 
ment between  tenants  in  common  as  to  the 
management  of  the  common  property,  and 
when  the  property  ceases  to  be  held  In  com- 
mon It  has  no  application.  This  is  the  only 
reasonable  construction  that  can  be  given  to 
it  The  parties,  perhaps,  did  not  contemplate 
a  change  of  the  conditions  between  them. 
They  bad  no  idea  of  a  partition  of  the  land, 
or  they  never  would  have  created  their  com- 
mon Interests  as  they  did.  Changed  condi- 
tions many  times  arise,  not  In  contemplation 
of  parties  where  they  attempt  to  agree  as  to 
their  interests,  that,  although  unforeseen, 
cause  such  agreements  to  become  absurd,  or 
burdensome  and  unreasonable.  In  such  cases, 
where  It  fairly  appears  that  It  was  not  In- 
tended that  a  contract  should  apply  to  such 
changed  conditions,  the  reasonable  and  prop- 
er construction  of  it  Is  that  it  does  not  apply. 
So,  In  this  case,  we  think  the  agreement  in 
question  was  meant  to  apply  to  the  manage- 
ment of  the  quarry  so  long  only  as  it  re- 
mained common  property,  and  that  when  par- 
tition ensued  It  became  functus  officio,— in- 
operative. It  had  served  Its  Intended  purpose, 
and  by  partition  It  was  denuded  of  subject- 
matter  upon  which  it  could  operate.  We 
therefore  consider  that  partition  severed  the 
title  and  canceled  the  agreement. 

Judgment  for  defendant  . 


(87  Md.  338) 

GORMAN  v.  GORMAN  et  al. 
(Court  of  Appeals  of  Maryland.  April  1,  1898.) 
Gifts  Inter  Vivos. 
In  an  action  to  decide  the  ownership  of  an 
account  at  a  savings  bank,  the  entry  in  the  pass 
book  read:  "M.  and  J.,  joint  owners.  Payable 
to  the  order  of  either,  or  the  survivor."  It  ap- 
peared that  the  former  was  the  aunt  of  the  lat- 
ter; that  she  was  a  domestic  in  a  family  who 
were  in  the  habit,  when  opening  an  account  in 
a  savings  bank,  to  put  a  second  name  on  the 
bank  book  as  a  matter  of  convenience  in  case 
of  illness:  that  the  deposit  was  the  bulk  of  her 
savings  for  years;  that  the  niece  never  obtain- 
ed possession  of  the  pass  book  until  after  her 
aunt's  death;  that  the  aunt  made  a  will,  which 
would  be  of  no  effect  if  she  intended  to  give  the 
deposit  in  the  bank  to  her  niece.  Held,  that 
there  was  no  such  delivery  as  is  necessary  to 
make  a  valid  gift  inter  vivos. 

Appeal  from  circuit  court  of  Baltimore 
city. 

Action  by  Bryan  Gorman,  executor  of  The- 
resa McConnell,  and  others,  against  Maggie 
S.  Gorman,  to  decide  the  ownership  of  a 
bank  account.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 


Argued  before  McSHERRY,  C.  J.,  and 
BRYAN,  PAGE,  BRISCOE,  PEARCE.BOYD, 
and  FOWLER,  JJ. 

Gans  &  Hainan,  for  appellant  M.  A.  Mul- 
Iin  and  Niles  &  Wolff,  for  appellees. 

FOWLER,  J.  The  controversy  In  this  case 
grows  out  of  a  dispute  as  to  the  ownership 
of  a  fund  deposited  in  the  Savings  Bank  of 
Baltimore.  The  bank  filed  a  bill  of  inter- 
pleader in  the  circuit  court  of  Baltimore  city 
requiring  the  claimants,  Bryan  Gorman,  the 
executor  of  Theresa  McConnell,  and  Maggie 
Gorman,  to  interplead,  and  settle  their  ad- 
verse claims.  Both  parties  answered,  each 
claiming  the  whole  fund,  amounting  to  near- 
ly $3,000.  It  was  held  by  the  learned  judge 
below  that  the  executor  was  entitled  to  the 
money  in  the  hands  of  the  bank,  upon  the 
theory  that  the  evidence  fails  to  show  a  com- 
plete'gift  Inter  vivos.  Maggie  Gorman  has 
appealed. 

But  for  the  ingenious  and  able  argument  of 
counsel  for  the  appellant,  there  would,  we 
think,  be  but  little  difficulty  in  the  case. 
For  It  seems  to  us  that,  notwithstanding  the 
effort  to  distinguish  this  from  all  the  other 
cases  heretofore  decided  by  this  court  of  a 
like  character,  involving  questions  of  own- 
ership of  funds  deposited  on  joint  account 
In  savings  banks,  the  general  principles 
which  must  decide  this  case  are  settled  in 
Maryland  and  other  states  as  well.  It  is 
true,  the  language  used  here  by  the  bank  in 
making  the  entry  In  the  deposit  book  is  dif- 
ferent from  that  used  in  other  cases,  but, 
after  a  careful  consideration  of  the  entry 
itself,  and  all  the  circumstances  of  the  case, 
we  are  forced  to  the  conclusion  that  it  was 
not,  and  could  not  have  been,  the  intention 
of  Theresa  McConnell  to  make  Maggie  Gor- 
man a  joint  owner  with  herself  of  the  money 
In  question;  and,  secondly,  that,  if  any  such 
Intention  ever  existed,  there  was  no  such  de- 
livery of  the  money  as  Is  required  to  make 
a  perfect  gift  Inter  vivos.  The  whole  con- 
tention of  the  appellant  In  this  case  hinges 
upon  the  words  "joint  owners,"  used  In  the 
entries  made  by  the  bank  both  in  the  depos- 
itor's book  and  the.  signature  book,  which 
are  as  follows:  "Theresa  McConnell  and  Mag- 
gie S.  Gorman,  joint  owners,  payable  to  the 
order  of  either,  or  the  survivor."  The  cir- 
cumstances under  which  this  entry  was  made 
in  the  depositor's  book  are  entitled  to  consid- 
eration. It  appears  that  Theresa  McConnell 
had  been  for  many  years  a  confidential  friend 
and  trusted  servant  in  the  Wheelright  fam- 
ily, in  the  city  of  Baltimore,  and  that  she 
and  other  members  of  the  family  ("Theresa 
was  one  of  them")  had  been  in  the  habit, 
when  opening  an  account,  of  opening  it  "in 
the  name  of  the  person  to  whom  the  money 
belonged,  and  a  second  name  was  always 
placed  on  the  bank  book  as  a  matter  of  con- 
venience In  case  of  Illness,  and  In  no  way 
Included  any  ownership  in  that  book."    On 
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the  4th  of  June,  1895,  Theresa  McGonnell 
bad  an  account  in  the  Savings  Bank  of  Bal- 
timore In  her  own  name,  no  second  name 
appearing  upon  the  took.  On  that  day  she 
went  to  the  bank,  with  her  niece,  Maggie 
Gorman,  the  appellant,  and  had  the  account 
standing  in  her  name  alone  closed,  and  open- 
ed the  one  which  gives  rise  to  this  controver- 
sy. The  testimony  as  to  what  took  place 
comes  for  the  most  part  from  the  appellant, 
either  from  her  own  testimony  or  her  decla- 
rations testified  to  by  other  witnesses.  The 
witness  Dorsey,  the  teller,  had  no  recollec- 
tion of  the  transaction,  but  testified  it  was 
the  custom  of  the  bank  to  call  the  attention 
of  depositors  to  the  words,  "Payable  to  the 
order  of  either  or  the  survivor,"  and  to 
make  the  fact  known  to  them  that,  in  case 
one  dies,  the  other  can  get  it,  provided  the 
survivor  produced  the  book.  This  testimony 
as  to  the  Importance  of  the  bank  book  is 
very  significant  when  compared  with  that  of 
the  witness  Dally,  who  testified  that  the  ap- 
pellant told  him  that  she  was  requested  by 
Theresa  McConnell.  her  aunt,  to  go  to  the 
Savings  Bank  of  Baltimore,  and  that  after 
the  deposit  was  made,  and  the  transaction 
was  ended,  the  aunt  called  her,  and  the  clerk 
or  teller  explained  that  the  appellant,  Mag- 
gie, would  have  power  to  draw  the  money. 
The  aunt  said  she  understood  that;  but, 
after  leaving  the  bank,  she  said  to  the' ap- 
pellant: "Was  not  that  a  funny  remark  the 
clerk  made,  saying  you  could  draw  the  mon- 
ey. I  don't  see  how  you  can  draw  it  when 
I  have  the  book."  Another  witness  (Mary 
Daily)  testifies  that  the  appellant  said  that 
when  she  was  returning  from  the  bank  with 
her  aunt  she  wanted  to  see  the  bank  book, 
but  the  desired  permission  was  refused.  Mrs. 
Ashton,  a  member  of  the  Wheelright  fam- 
ily, who  was  well  acquainted  with  Theresa's 
feelings  in  respect  to  her  nieces  and  nephews, 
says  that  she  said  again  and  again  that  an- 
other, not  the  appellant,  was  her  favorite. 
It  is  true  that  the  appellant  gives  an  entirely 
different  account  of  the  whole  transaction, 
but,  without  further  comment,  we  deem  It 
necessary  only  to  say  that,  in  our  opinion, 
the  circumstances  surrounding  the  transac- 
tion, so  far  from  establishing  an  intention  to 
make  a  gift  of  the  money,  or  any  part  of 
it,  to  the  appellant,  show  the  contrary.  If 
any  such  Intention  existed  In  the  mind  of 
Theresa,— that  is,  if  she  Intended  then  and 
there,  when  the  deposit  was  made,  to  give 
the  appellant  a  Joint  half  Interest  in  the  bulk 
■of  her  fortune,— it  would  be  only  reasonable 
to  expect  that  she  would  have  mentioned  it, 
if  not  to  third  persons,  then  at  least  to  the 
appellant  herself;  and  that,  instead  of  ex- 
cluding her  from  the  interview  with  the 
bank  clerk  when  the  deposit  was  made,  she 
would  have  been  Invited  to  be  present.  If 
any  valid  gift  was  made,  it  was  made  when 
the  entry  was  made;  but  when  we  remember 
that  the  appellant  was  never  permitted  to 
put  her  band  upon  the  bank  book  until  after 


the  death  of  Theresa,  when  the  executor  al- 
lowed her  to  have  It  to  draw  the  money  for 
him,  It  is  difficult  to  believe  that  she  bad,  or 
was  intended  to  have,  any  beneficial  interest 
whatever  In 'the  deposited  fund.  But,  In  ad- 
dition to  this,  It  must  be  remembered  that 
Theresa  left  a  will,  and  that  the  fund  here 
in  question  constitutes  a  large  part  of  her 
estate.  This  will  and  the  two  bank  books, 
one  of  which  contained  the  entry  now  before 
us,  were  carefully  guarded,  and  were  placed 
in  the  hands  of  Mrs.  Ashton  for  safe-keeping 
only  a  few  months  before  Theresa's  death. 
If  the  money  deposited  In  the  Savings  Bank 
of  Baltimore,  as  contended,  was,  during  the 
Joint  lives  of  the  appellant  and  Theresa,  their 
joint  property,  and  after  the  death  of  the  lat- 
ter belonged  to  the  former  absolutely,  what 
remained  of  Theresa's  estate  was  altogether 
Inadequate  to  gratify  .the  provisions  of  her 
will.  But,  believing  and  knowing  that  she 
had  never  given  this  money  to  the  appellant, 
she  disposed  of  it  by  her  will.  We  say  she 
disposed  of  It  by  her  will,  not  because  It 
is  mentioned  therein  specifically,  but  because 
without  it  the  provisions  made  for  her  kins- 
folk In  Ireland  and  this  country  were  so  many 
idle  words 

But  It  is  unnecessary  to  pursue  this  view, 
for,  as  we  have  said,  the  contention  of  the 
appellant  rests  upon  the  theory  that  the  lan- 
guage used  In  the  entry,  irrespective  of  the 
facts  and  circumstances  under  which  it  was 
made,  together  with  the  deposit  of  the  money, 
or  Its  representative,  a  cash  ticket,  In  the 
bank,  operated  to  make  a  perfect  gift  inter 
vivos.  What  is  requisite  to  make  such  a  gift 
perfect  is  so  well  settled  here  and  elsewhere 
that  only  a  statement  of  the  rule  is  neces- 
sary. It  is  briefly  and  clearly  stated  In  Tay- 
lor v.  Henry,  48  Md.  557,  by  the  former  chief 
justice,  Alvey:  "To  make  such  a  gift  perfect 
and  complete,  there  must  be  an  actual  trans- 
fer of  all  right  and  dominion  over  the  thing 
given  by  the  donor,  and  an  acceptance  by  the 
donee,  or  some  competent  person  for  him; 
and  It  Is  essential  to  the'  validity  of  such  gift 
that  it  should  go  into  effect,— that  is,  transfer 
the  property  at  once  and  completely."  What 
kind  of  a  delivery  must  be  made  depends  up- 
on the  nature  of  the  property  or  thing  alleged 
to  have  been  given.  In  this  case  the  conten- 
tion is  that  the  words  "Joint  owners"  mean 
exactly  what  they  imply,  namely,  ownership, 
and  not  mere  agency  with  authority  to  draw. 
But  the  question  before  us  is  not  as  to  the 
meaning  of  the  word  "owners"  or  the  words 
"Joint  owners"  in  themselves  and  apart  from 
the  connection  in  which  they  are  used  in  the 
entry  In  the  bank  book.  And  while  we  may 
admit  that  these  words  have  an  ascertained 
legal  meaning  in  themselves,  yet  we  entirely 
agree  with  the  learned  Judge  below  that  they 
are  not  used  here  in  the  definite  legal  sense 
Imputed  to  them  by  the  appellant  Can  we, 
for  one  moment,  suppose  that,  with  the  In- 
formation we  have  in  this  case,  the  alleged 
donor  Intended  to  put  it  in  the  power  of  the 
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appellant  on  the  day  the  entry  was  made  to 
claim— and  successfully  claim  If  the  appel- 
lant's view  be  correct— one-half  of  the  larger 
part  of  the  sayings  of  a  lifetime;  and  that,  In 
case  the  appellant  should  survive,  she  would 
get  the  whole  fund,  and  the  beneficiaries  un- 
der the  will,  whlcb  had  been  so  carefully 
guarded,  would  get  none  of  It?  We  have  said 
that  the  question  In  this  case  must  be  decid- 
ed by  the  general  principles  already  decided 
in  this  state.  One  of  these  is  that,  In  order  to 
ascertain  the  Intention  of  the  alleged  donor 
as  manifested  by  the  entry,  not  only  the  en- 
try Itself,  but  "all  the  circumstances  sur- 
rounding the  deceased  at  the  time,"  should  be 
considered.  Taylor  v.  Henry,  supra.  In  the 
case  Just  cited  the  entry  was,  "Joseph  Henry 
and  Margaret  Taylor,  and  the  survivor  of 
them,  subject  to  the  order  of  either."  "It  Is 
quite  certain,"  say  the  court,  "that  if  the 
words,  'and  the  survivor  of  them,*  had  been 
omitted  in  making  the  entry,  the  case  would 
have  been  controlled  by  Murray  v.  Cannon.  41 
Md.  466,  and  the  gift  would  have  been  Incom- 
plete." The  contention  there  In  behalf  of 
Margaret  Taylor  was  the  same  as  that  made 
here  In  behalf  of  the  appellant,— that  the  fund 
was  the  joint  property  of  herself  and  the  de- 
positor, and  that  the  survivor  would  be  the 
owner  of  the  whole.  But  the  court  held  oth- 
erwise, and  said  that  there  were  no  terms  in 
the  entry  that  Import  of  themselves  an  actual 
present  donation,  and  that  by  -the  dominion 
retained  by  the  depositor  over  the  fund  by 
retaining  In  his  possession  the  bank  book,  he 
was  enabled  "to  displace  and  utterly  destroy 
all  power  conferred  upon  the  sister  In  respect 
to  the  fund."  And,  whatever  may  be  the 
meaning  and  legal  effect  of  the  words  "joint 
owners"  generally,  we  think  it  impossible  to 
give  them  the  broad  signification  claimed  for 
them  In  the  connection  In  which  they  are  used 
In  the  case  now  before  us,  and  with  the  con- 
trolling fact  admitted  that  Theresa  always 
held  possession  of  the  bank  book.  The  cases 
of  Dougherty  v.  Moore,  71  Md.  248,  18  Atl. 
35,  and  Baker  v.  Hedrlck,  85  Md.  645,  37  Atl. 
363,  are  quite  similar  to  that  of  Taylor  v. 
Henry,  supra,  and  In  each  of  them  It  was 
held  that  the  fund  did  not  pass,  and  that 
there  was  not  a  perfect  and  complete  gift  in- 
ter vivos.  If  It  be  conceded  that  this  case  Is 
to  be  decided  upon  the  legal,  technical  mean- 
lug  of  the  words  "Joint  owners"  placed  upon 
them  by  the  appellant,  and  that  thereby  she 
became  a  Joint  owner  pure  and  simple,  with- 
out any  limitation  whatever,  then  It  might  be 
conceded  that  the  cases  of  Murray  v.  Cannon, 
41  Md.  466,  and  Gardner  v.  Merrlrt,  32  Md. 
80,  would  sustain  the  theory  that  the  delivery 
to  the  bank  was  a  delivery  to  her,  and  the 
gift  is  complete.  But  we  cannot  close  our 
eyes  to  all  the  other  evidence  in  this  case, 
and  give  effect  alone  to  two  words  in  the 
entry.  In  Murray  v.  Cannon  the  court  said 
the  original  depositor  retained,  dominion  and 
control  over  the  deposit  by  the  very  terms  of 
the  account,  and  it  was  therefore  held  that, 


bis  ownership  of  the  fund  being  beyond  dis- 
pute, the  mere  fact  that  the  bank  book  was 
not  retained  by  him  could  not  affect  his  title, 
or  establish  that  of  the  persons  In  whose  pos- 
session the  book  was  found;  not  that  the 
possession  of  the  bank  book  Is  not  an  impor- 
tant fact  to  consider  in  determining  the  own- 
ership of  the  fund,  but,  when  the  ownership 
is  fixed  beyond  dispute  by  the  entry,  or  in 
some  other  way,  then  the  mere  possession  of 
the  bank  book  Is  not  to  be  taken  as  conclu- 
sive of  the  ownership  of  the  person  in  whose 
possession  it  may  be  found.  The  case  of 
Gardner  v.  Merritt,  32  Md.  80,  Is  the  common 
case  of  a  guardian  making  a  deposit  for  the 
benefit  of  infants,  the  entry  containing,  im- 
mediately after  the  name  of  such  infants, 
the  words,  "subject  to  the  order  of  the  guard- 
ians." It  was  proved  that  by  the  laws  of 
the  bank  in  that  case  guardians  may  deposit 
for  the  benefit  of  their  wards,  and  subject 
such  deposits  to  the  control  of  such  guard-  n 
lans.  It  was  held  that  the  delivery  to  the 
bank  for  the  benefit  of  the  infants  was  a 
perfected  gift  to  them,  and  that  the  control 
retained  by  the  depositor  was  such  a  control 
as  was  contemplated  by  the  by-law,— a  con- 
trol for  the  benefit  of  the  Infants,— and  not 
such,  a  control  as  would  pertain  to  a  continu- 
ing legal  power  and  dominion  over  it  In  a 
word,  the  court  there  held  that  the  delivery 
to  the  bank,  and  the  character  of  the  entry, 
under  all  the  proof  in  the  cause,  devested  the 
depositor  of  her  title  to  the  money,  and  vest- 
ed It  in  the  Infants.  But,  as  we  have  already 
said,  such  is  not,  and  cannot  reasonably  be 
held  to  be,  the  effect  of  the  entry  and  deliv- 
ery in  this  case,  when  viewed  in  connection 
with  all  the  evidence  In  this  case.  In  the 
case  of  Bank  v.  Murphy,  82  Md.  319,  33  Atl. 
640,  the  language  construed  Is  this:  "Subject 
to  the  order  of  either.  The  balance,  at  the 
death  of  either,  to  belong  to  the  survivor." 
The  whole  amount  was  paid  by  the  bank  to 
the  survivor.  We  said:  "The  only  question 
which  we  are  now  called  on  to  decide  Is,  had 
the  bank  authority  in  law  to  make  such  pay- 
ment?" And  we  held  that,  inasmuch  as  the 
depositor  who  originally  owned  the  money 
entered  into  a  contract  with  the-  bank,  the 
bank  had  only  done  Its  duty  by  complying 
therewith;  and  we  refused,  after  such  pay- 
ment by  the  bank,  to  require  it  to  pay  a  sec- 
ond time.  It  was  also  said  that  the  transac- 
tion took  somewhat  of  an  equitable  assign- 
ment, looking  to  the  interests  of  the  par- 
ties, rather  than  to  matter  of  form.  But 
in  the  case  we  are  now  considering  there  is 
no  question  as  to  the  rights  of  the  bank  un- 
der the  contract  of  deposit,  but  the  object  is 
to  ascertain  who  Is  the  legal  and  true  owner 
of  the  fund.  It  may  well  be,  as  said  by  the 
learned  judge  below,  that,  as  between  the  de- 
positor and  the  bank,  perhaps  the  entry  in 
the  bank  book  might  be  conclusive;  and,  If 
the  bank  had  paid  the  money  according  to 
the  terms  of  the  entry,  It  might  be  protect- 
ed; but,  as  between  the  depositor  or  her  ex- 
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ecutor  and  the  appellant,  the  entry  Is  not  con- 
clusive. It  is  a  fact  to  be  considered  in  con- 
nection with  the  other  circumstances  of  the 
case  to  determine  the  donor's  intention.  As 
we  said  in  Baker  v.  Hedrick,  what  we  de- 
cided in  Bank  v.  Murphy  was  that,  under  the 
facts  of  that  case,  and  because  of  the  express 
language  of  the  entry  that  the  balance  should 
belong  to  the  survivor,  the  bank  was  right 
in  paying  It  to  the  survivor.  Nor  is  there  any 
suggestion  here  that  we  are  now  dealing  with 
an  equitable  assignment  of  the  fund.  On  the 
contrary,  the  contention  is  that  by  virtue  of 
the  language  of  the  entry  there  was,  at  the 
time  it  was  made,  a  full,  complete,  and  legal 
transfer  to  the  appellant  of  a  joint  Interest, 
and  such  a  delivery  as  was  necessary  to  make 
s  perfect  gift  Inter  vivos.  But,  as  we  have 
already  said,  we  cannot  adopt  this  view.  De- 
cree affirmed;  costs  to  be  paid  by  the  execu- 
tor out  of  the  fond. 


(87  Md.  «5») 

8ELBY  v.  CASE  et  ai 

(Court  of  Appeals  of  Maryland.     April  1,  1898.) 

Bills  and  Notes— Defenses— Enforcement  in 
Eqiutt. 

Lit  cannot  be  set  up  as  a  defense  to  notes 
that  they  were  given  in  aid  of  a  fraudulent 
combination  between  the  maker  and  payee  to 
cheat  the  payee's  creditors. 

2.  Equity  will  not  enforce  against  the  estate 
of  the  maker  the  collection  of  notes  under  seal 
in  the  hands  of  the  payee,  given  by  the  decedent 
to  him  of  his  own  free  will  and  accord,  simply 
with  the  desire  of  benefiting  hint,  and  without 
valuable  consideration. 

Appeal  from  circuit  court,  Montgomery  coun- 
ty. 

Bill  in  equity  by  William  B.  Selby  against 
James  M.  Case  and  others.  Bill  dismissed, 
and  complainant  appeals.    Affirmed. 

Argued  before  McSHERRY,  C  J.,  and  BRY- 
AN, PAGE,  BOYD,  and  PEAKOB,  JJ. 

Tho.  Anderson  and  W.  Veirs  Boulc,  Jr.,  for 
appellant    Robert  B.  Peter,  for  appellees. 

BRYAN,  J.  William  B.  Selby  filed  a  bill  In 
equity,  wherein  he  alleged  that  he  was  a  cred- 
itor of  Mary  A.  Case,  deceased,  and  that  her 
personal  estate  was  not  sufficient  for  the  pay- 
ment of  her  debts.  The  bin  prayed  for  a 
sale  of  her  real  estate  In  aid  of  the  personalty 
for  this  purpose.  The  heirs  of  the  decedent 
were  made  defendants.  After  answers,  issue, 
and  testimony,  the  court  dismissed  the  bill, 
and  the  complainant  appealed.' 

There  can  be  no  question  on  the  issues  in  the 
case,  and  the  testimony  that  Mrs.  Case  execut- 
ed and  delivered  to  Selby  two  notes  under  seal, 
of  the  amount  of  $600  each,  with  interest  from 
date,  and  dated,  respectively,  September  and 
November,  1888.  Mrs.  Case  was  Selby's  moth- 
er, and  the  defendants'  were  her  children  and 
children  In  law.  It  is  set  up  as  a  defense  that 
there  was  no  Indebtedness  of  Mrs.  Case  to  SeH 
by,  but  that  a  fraudulent  combination  had 
been  formed  between  them  to  cheat  Selby's 
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creditors,  and  to  prevent  the  collection  of  the 
debts  due  to  them,  and  that  the  giving  of  these 
notes  was  a  part  of  the  scheme  devised  for 
this  purpose.  There  is  no  doubt  that  Selby 
confessed  a  Judgment  in  favor  of  Mrs.  Case  for 
$1,000,  and  that  It  was  entered  to  the  use  of 
Selby's  wife.  There  Is  also  no  doubt  that,  for 
the  alleged  consideration  of  $1,000,  he  convey- 
ed to  her  the  land  on  which  he  was  living  and 
his  household  and  kitchen  furniture  and  other 
personal  property,  and  that  this  land  and  per- 
sonal property,  for  an  alleged  consideration  of 
the  same  amount,  were  immediately  conveyed 
by  her  to  Selby's  wife.  We  are  satisfied  from 
the  proof  that  there  was  no  real  consideration 
either  for  the  judgment,  or  Its  entry  to  the 
use  of  Mrs.  Selby,  or  for  either  of  the  deeds, 
and  that  the  Intention  of  the  whole  proceeding 
was  to  shield  Selby's  property  from  the  just 
claims  of  his  creditors.  We  do  not  see  how  the 
-execution  of  the  notes  in  question  in  this  case 
would  have  any  tendency  to  sustain  the  judg- 
ment or  the  deed.  The  existence  of  these  notes 
would  tend  to  negative  the  conclusion  that 
Selby  was  Indebted  to  the  maker  of  them,  and 
would  therefore  draw  in  question  the  bona  fides 
of  the  alleged  indebtedness,  for  which  the 
judgment  was  confessed,  and  the  deed  execut- 
ed. But  if  It  were  otherwise,  the  question 
would  be  of  no  consequence  In  this  case,  for  a 
reason  which  we  will  state.  The  defendants 
are  entitled  to  make  the  same  defenses  against 
the  validity  of  these  notes  which  could  have 
been  made  by  the  maker  In  her  lifetime,  but 
none  other.  If  a  fraud  had  been  perpetrated 
on  Mrs.  Case  by  the  obligee  of  these  sealed 
notes,  they  could  not  be  enforced  against  her 
estate,  real  or  personal,  after  her  decease.  But 
the  allegation  is  that  she  executed  them  In 
pursuance  of  a  combination  with  the  obligee, 
made  for  the  purpose  of  practicing  a  fraud  on 
other  persons,  to  wit  his  creditors.  And  this 
charge,  if  true,  would  present  a  very  different 
Inquiry.  If  she  or  her  estate  could  be  reliev- 
ed from  responsibility  on  this  ground,  she  or 
her  heirs  would  In  this  way  make  her  own  tur- 
pitude a  successful  defense.  The  policy  of  the 
law  has  sometimes  been  constrained  to  admit 
such  a  defense,  from  the  necessity  of  avoiding 
greater  evils.  The  general  principle  Is,  how- 
ever, well  settled  by  the  authorities  that  the 
law  will  not  permit  a  party  to  a  fraudulent 
transaction  to  derive  any  benefit  from  it  when 
an  attempt  is  made  to  rely  on  the  fraud.  In 
Cushwa  v.  Cushwa's  Lessee,  5  Md.  44,  in  an  ac- 
tion of  ejectment  the  defendants  maintained 
that  the  title  of  the  plaintiff's  lessor  was  con- 
veyed to  him  by  a  deed  from  their  deceased 
father,  which  was  made  In  fraud  of  his  cred- 
itors. This  court  disallowed  the  defense.  In 
the  opinion  the  question  was  very  fully  and 
carefully  considered,  and  many  Interesting 
cases  were  cited,  which  had  been  decided  in 
this  court  and  other  appellate  courts.  It  was 
said:  "The  courts  have  repeatedly  declined  to 
suffer  a  grantor  to  rely  upon  the  fraud,  when, 
as  plaintiff  or  complainant,  he  Is  claiming  relief 
against  the  effect  of  his  deed,  or  when,  as  de- 
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fendant,  be  is  resisting  the  claim  of  the  gran- 
tee. The  case  of  Stewart  v.  Iglehart,  7  Gill 
&  J.  132,  is  one  of  the  latter  class  of  cases;  and 
that  of  Freeman  v.  Sedwlck,  6  Gill,  29,  Is  one 
of  the  former  class."  And  Starke  v.  Little- 
page,  4  Rand.  (Va.)  372,  was  quoted  with  ap- 
probation, where  it  was  said:  "If,  for  the  pur- 
pose of  frustrating  the  original  design  of  such 
transactions,  it  may  be  necessary  either  to  en- 
force such  contracts  at  law  or  to  grant  relief 
against  them  in  equity,  it  will  be  done,  not- 
withstanding both  the  parties  are  in  pari  de- 
licto." And  it  was  further  said:  "The  con- 
tract is  enforced  or  avoided  both  at  law  and  In 
equity,  as  may  best  answer  the  purpose  of  dis- 
couraging the  fraud  or  contract  against  the 
policy  of  the  law." 

We  do  not  think  it  necessary  to  pursue  this 
discussion,  because  there  is  a  fact  which  must 
decide  this  case  Independently  of  every  other 
question.  We  are  satisfied  that  Mrs.  Case  gave 
these  notes  to  her  son  of  her  own  free  will  and 
accord,  simply  with  the  desire  of  benefiting 
him.  There  was  some  vague  testimony  about 
tite  sale  of  a  horse  and  a  wagon,  but  we  think 
that  she  was  not  in  any  way  Indebted  to  him, 
and  that  the  notes  were  given  without  valuable 
consideration.  They  were  under  seal.  A  seal 
Imports  a  consideration;  that  Is  to  say,  It  sup- 
plies Its  place,  and  makes  a  contract  as  valid 
as  If  value  had  been  actually  paid  and  receiv- 
ed. In  a  suit  at  law  a  Judgment  might  have 
been  obtained  on  these  notes.  But  in  equity 
remedial  justice  is  administered  on  very  differ- 
ent principles.  The  court  will  not  lend  Its  aid 
by  decreeing  the  execution  of  a  contract  unless 
meritorious  circumstances  exist  which  ought, 
In  justice,  to  require  the  exertion  of  Its  pow- 
ers. It  will  do  full  and  complete  justice  as  far 
as  its  jurisdiction  will  extend;  but  It  does  not 
look  with  favor  on  a  bare,  naked  right  found- 
ed on  the  technicalities  of  the  law.  Hence  it 
has  always  been  held  that  It  will  not  enforce 
an  executory  contract  which  Is  merely  volun- 
tary, and  not  founded  on  a  valuable  consider- 
ation really  and  actually  existent  Many  Il- 
lustrations might  be  given  of  the  applica- 
tion of  this  principle.  One  from  our  own 
reports  will  sumce.  In  Snyder  v.  Jones,  38 
Md.  542,  the  female  appellant,  when  unmar- 
ried, had  executed  a  covenant  under  seal  to 
pay  the  appellee  a  sum  of  money.  It  was  stat- 
ed on  Its  face  to  be  made  for  value  received. 
Under  the  circumstances  of  the  case,  It  was 
necessary  to  make  application  to  a  court  of 
equity  to  obtain  payment  This  court  said 
that  it  was  an  executory  contract  for  the  pay- 
ment of  money;  and  it  found  from  the  evi- 
dence that  it  was  made  without  consideration. 
We  will  quote  an  extract  from  the  opinion: 
"In  such  case  the  court  acts  upon  the  same 
principle  as  governs  It  in  a  proceeding  for 
specific  performance;  and  the  general  rule  is 
correctly  stated  by  Judge  Story  to  be  now 
established  that  the  court  will  not  execute  a 
voluntary  contract  but  will  withhold  assist- 
ance from  a  volunteer,  whether  he  seeks  to 
have  the  benefit  of  a  contract  or  a  covenant  or 


a  settlement"  1  Story,  Eq.  Jur.  f  793d.  In 
Pulvertoft  v.  Pulvertoft,  18  Ves.  84,  Lord  El- 
don  said:  "The  distinction  Is  settled  that  In 
the  case  of  a  contract  merely  voluntary  (I  do 
not  speak  of  a  valuable  or  meritorious  consid- 
eration), this  court  will  do  nothing.  But  if  It 
does  not  rest  In  a  voluntary  agreement  but  an 
actual  trust  is  created,  the  court  does  not  take 
jurisdiction."  It  was  said  by  Lord  Chancellor 
Nottingham,  in  Jefferys  v.  Jefferys,  1  Craig  & 
P.  138,  141:  "The  principle  of  the  court  Is  to 
withhold  Its  assistance  from  a  volunteer, 
whether  he  seeks  to  have  the  benefit  of  a  con- 
tract, a  covenant  or  a  settlement"  The  facts 
in  Duttera  v.  Babylon,  83  Md.  536,  35  AtL  64, 
were  different  from  these  in  this  case,  but  the 
principle  of  the  decision  is  the  same.  As  the 
appellant  had  no  cause  of  action  which  a  court 
of  equity  could  enforce,  the  decree  must  be 
affirmed.    Affirmed,  with  costs. 


(87  Md.  >8g) 


GORE  v.  CONDON. 


(Court  of  Appeals  of  Maryland.     April  1,  1898.) 

Action  on  the  Case— Damages— Pleading — DEC- 
LARATION— DUPLICITT— DeMORKER. 

1.  One  who  had  procured  another  to  execute 
a  fraudulent  mortgage  on  real  estate  of  which 
he  was  not  the  owner  obtained  a  foreclosure 
and  sale  under  a  provision  for  an  ex  parte  de- 
cree, and  then  prevented,  the  rightful  owner  of 
the  premises  from  collecting  rent,  and  interfered 
with  her  possession.  Held,  that  the  holder  of 
the  void  title  was  liable  to  the  rightful  owner 
for  her  damages. 

2.  A  declaration  claiming  damages  for  wrong- 
ful interference  with  real  property,  and  dam- 
ages to  the  reputation  of  the  owner,  occasioned 
by  foreclosure  and  sale  of  the  premises  under 
a  fraudulent  mortgage,  states  two  causes  of  ac- 
tion, and  is  defective  because  of  duplicity. 

3.  An  action  will  not  lie  to  recover  damages 
for  disgrace  and  disrepute  occasioned  by  the  ad- 
vertisement and  sale  of  property  in  judicial  pro- 
ceedings instituted  to  foreclose  a  fraudulent 
mortgage. 

Appeal  from  Baltimore  city  court 
Action  by  Martha  E.  Gore,  by  her  hus- 
band and  next  friend,  Lewis  T>.  Gore,  against 
Levi  Z.  Condon.     Judgment  for  defendant. 
Plaintiff  appeals.   Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and 
BRYAN,  BRISCOE,  PEARCE,  FOWLER, 
ROBERTS,  PAGE,  and  BOYD,  JJ. 

EL  P.  Jordan  and  R.  E.  Jordan,  for  appel- 
lant   R.  B.  Tippett  &  Bro.,  for  appellee. 

BRISCOE,  J.  This  Is  an  appeal  from  a 
judgment  for  the  defendant  upon  a  demur- 
rer to  the  plaintiff's  declaration.  The  cause 
of  action  set  forth  is  of  an  unusual  charac- 
ter, and  we  will  state  It  In  the  language  of 
the  declaration  itself,  which  is  as  follows: 
"And  the  said  Martha  B.  Gore,  by  her  hus- 
band and  next  friend,  Lewis  D.  Gore,  of  Bal- 
timore city,  in  the  state  of  Maryland,  sues 
Levi  Z.  Condon,  of  the  city  and  state  afore- 
said, for  that  on  or  about  the  11th  day  of 
May,  1889,  the  said  defendant  fraudulently 
obtained  from  one  Daniel  Frazier  a  fraudu- 
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lent  and  void  mortgage  (or  the  sum  of  six 
hundred  dollars  upon  the  property  of  the 
plaintiff,  situate  In  the  city  of  Baltimore,  on 
North  Gllmor  street,  near  Presstman  street, 
which  said  fraudulent  and  void  'mortgage 
contained  a  consent  clause  for  an  ex  parte 
decree;  the  said  Condon  well  knowing  at 
the  time  of  obtaining  said  fraudulent  mort- 
gage that  the  property  upon  which  it  was 
obtained,  and  which  was  described  therein, 
was  the  property  of  the  said  Martha  E.  Gore, 
and  not  the  property  of  the  said  Daniel  Fra- 
zier,  the  mortgagor  therein,  and  that  said 
mortgage  was  fraudulent,  and  null  and  void, 
as  to  the  said  plaintiff  and  her  said  property 
therein  described.  Yet,  notwithstanding  the  said 
defendant  knew  that  the  said  mortgage  was 
fraudulently  obtained,  and  was  fraudulent 
and  void  as  to  the  said  plaintiff,  the  said 
Martha  B.  Gore,  and  her  said  property  there- 
in described,  yet,  nevertheless,  to  further 
carry  out  his  fraudulent  design,  the  said  de- 
fendant did,  on  or  about  the  day  of 

-,  1894,  file  his  petition  and  said  fraudu- 


lent mortgage  in  the  circuit  court  of  Balti- 
more city,  alleging  said  mortgage  to  be  in 
default,  and  under  the  said  consent  clause 
therein  obtained  an  ex  parte  decree  from 
said  circuit  court  for  the  sale  of  the  plaintiff's 
property,  Charles  W.  Nash,  Esq.,  of  the  Bal- 
timore city  bar,  being  appointed  trustee  by 
said  decree  to  make  said  sale;  and  on  or 
about  the  13th  of  June  the  said  defendant  ac- 
tually caused  said  trustee  to  advertise  said 
property  for  sale,  and  he  (the  said  defend- 
ant) notified  the  said  plaintiff's  tenants  on 
the  property  to  pay  no  more  rents  to  the 
plaintiff.  That,  in  order  to  save  her  said 
property  from  sale  as  aforesaid  under  said 
fraudulent  mortgage  and  decree  so  fraudu- 
lently obtained  as  aforesaid,  plaintiff  was 
compelled  to  file  her  bill  of  complaint  in  said 
circuit  court  aforesaid  (which  she  did  on  or 
about  the  20th  day  of  June,  1894),  setting 
forth  the  fraudulent  character  of  said  mort- 
gage, and  praying  for  an  injunction  to  re- 
strain said  sale  aforesaid,  and  that  said  mort- 
gage be  decreed  to  be  fraudulent  and  null 
and  void  as  to  her  and  her  property  therein 
described.  The  said  writ  of  injunction  did 
Issue,  and  was  served  upon  the  defendant, 
Condon,  and  the  said  trustee,  and  remained 
in  force  until  on  or  about  the  3d  day  of 
June,  1895,  during  all  which  time  the  said 
plaintiff  received  no  rents  or  profits  from 
her  said  property,  on  account  of  the  said  de- 
fendant notifying  the  tenant  in  said  property 
to  pay  ber  no  rents;  and  during  all  which 
time  the  taxes,  water  rents,  and  ground 
rents  were  accumulating,— when,  after  hear- 
ing said  cause,  said  circuit  court  dismissed 
the  plaintiff's  bill  of  complaint,  with  costs  to 
the  defendant,  from  which  said  last  decree 
the  said  plaintiff,  on  or  about  the  5th  day 
of  June,  1895,  took  her  appeal  to  the  court 
of  appeals  of  Maryland;  the  said  defendant, 
Condon,  having  full  knowledge  of  said  ap- 
peal.   That,   notwithstanding  the   said   de- 


fendant, Condon,  had  actual  knowledge  of 
the  fraudulent  character  of  said  mortgage, 
and  that  the  property  therein  described  was 
the  property  of  the  said  plaintiff,  Martha  E. 
Gore,  and  that  there  was  an  appeal  pending 
in  said  court  of  appeals  from  said  decree 
dismissing  her  bill  of  complaint,  yet,  pend- 
ing said  appeal,,  he  seized  and  sold  said  prop- 
erty under  said  ex  parte  decree;  whereupon 
all  her  tenants  moved  out  without  paying  her 
any  rent,  and  leaving  said  ground  rents,  taxes, 
water  rents,  and  other  expenses  unpaid. 
That,  after  arguing  said  appeal  In  the  court 
of  appeals,  the  said  court  reversed  the  de- 
cree of  said  circuit  court  of  Baltimore  city, 
and  decided  the  said  mortgage  from  said 
Frazier  to  said  Condon  to  be  fraudulent  and 
void  as  to  the  said  plaintiff,  the  said  Martha 
E.  Gore,  and  her  said  property,  and  remand- 
ed said  cause  to  said  circuit  court,  the  said 
defendant,  Levi  Z.  Condon,  to  pay  all  costs 
above  and  below;  all  which  more  fully 
appears  from  the  opinion,  of  said  court  of 
appeals,  recorded  among  the  cases  of  said 
court   designated   to   be   not   recorded,   liber 

,    folio    ,    October    term,     1895,— 

a  copy  of  which  opinion,  taken  from  the 
Daily  Record  of  November  25,  1895,  is  here- 
to attached  as  part  hereof.  And  said  circuit 
court  of  Baltimore  city,  In  pursuance  of  said 
opinion  and  decree  of  said  court  of  appeals, 
pass  a  decree  setting  aside  said  sale  made 
pending  said  appeal  aforesaid,  making  said 
injunction  perpetual,  and  declaring  said  mort- 
gage null  and  fraudulent  as  to  the  said 
plaintiff,  Martha  E.  Gore,  and  her  property. 
That  at  the  time  of  advertising  the  said  prop- 
erty, and  of  the  defendant,  Condon,  notify- 
ing her  tenants  to  pay  her  no  more  rent,  the 
plaintiff  had  upon  the  premises  three  good, 
prompt-paying  tenants,  who  had  occupied 
the  premises  for  some  time  previous  to  said 
advertising  and  notice  aforesaid,  to  wit,  a 
tenant  in  the  dwelling  house,  paying  twenty 
dollars  per  month;  a  tenant  in  the  two  rooms 
over  the  stable,  paying  five  dollars  per 
month;  and  a  tenant  on  the  ground  floor  of 
the  stable,  paying  two  dollars  and  fifty  cents 
per  month  rent,— all  of  whom,  upon  the  sale 
of  said  property,  moved  out,  paying  the  plain- 
tiff no  rent,  and  leaving  the  property  In  the 
hands  of  the  defendant  vacant  (unless  ten- 
ants he  may  have  put  in),  the  said  defendant 
not  even  paying  the  taxes,  ground  rents,  and 
other  expenses  during  all  the  time  he  was  In 
possession  thereof.  And  the  plaintiff  claims 
she  has  been  damaged  by  the  unlawful  tres- 
pass upon  her  property,  and  advertising  the 
same  for  sale,  and  sale  thereof,  and  for  the 
disgrace  and  disrepute  Into  which  she  was 
brought  on  account  of  said  advertising  and 
sale,  for  the  loss  of  her  rents  and  profits 
from  the  time  the  defendant  notified  her.  said 
tenants  to  pay  her  no  more  rents,  and  for  her 
large  expenditure  of  money  in  securing  pos- 
session of  her  said  property,  in  paying  wit- 
nesses' per  diem  and  mileage,  besides  her  own 
loss  of  time  and  expense,  and  for  the  depre- 
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elation  In  the  value  of  her  property  from 
neglect  und  nonoccupancy  while  In  the  hands 
of  the  defendant,  and  other  damages  to  the 
said  plaintiff  and  her  property  from  and  by 
the  unlawful  acts  and  doings  of  the  said  de- 
fendant in  this  behalf." 

It  will  be  seen  that  this  Is  not  an  action  for 
the  malicious  prosecution  of  a  civil  suit  with- 
out probable  cause.  Such  an  action  is  general- 
ly maintainable,  as  was  held  by  this  court  in 
McNamee  v.  Mlnke,  49  Md.  133,  where  there 
has  been  an  alleged  malicious  arrest  of  the  per- 
son, or  a  groundless  and  malicious  seizure  of 
property,  or  the  false  and  malicious  placing  of 
the  plaintiff  in  bankruptcy,  or  the  like.  But 
such  suits  are  not,  however,  encouraged,  says 
this  court  in  Clements  v.  Apparatus  Co.,  67 
Md.  463,  10  AtL  442,  and  13  Atl.  632,  because 
the  law  recognizes  the  right  of  every  one  to 
sue  for  that  which  he  honestly  believes  to  be 
his  own;  and  the  payment  of  costs  incident  to 
the  failure  to  maintain  the  suit  is  ordinarily 
considered  a  sufficient  penalty.  In  an  action 
for  malicious  prosecution  or  the  abuse  of  pro- 
cess the  plaintiff  must  allege  and  prove  that 
the  suit  was  Instituted  maliciously,  and  with- 
out probable  cause.  The  declaration  before  us 
does  not  aver  malice  or  the  want  of  probable 
cause,  and  does  not  count  upon  the  malicious 
prosecution  of  a  civil  suit  No  suit  was,  in 
fact,  Instituted  against  the  plaintiff.  It  al- 
leges a  wrongful  Interference  by  defendant 
with  the  property  of  the  plaintiff,  and  is  an 
action  on  the  case  for  consequential  damages. 

The  allegations  of  the  declaration  which  are 
admitted  by  the  demurrer  show  that  the  de- 
fendant caused  plaintiff's  tenants  to  refuse  to 
pay  to  her  their  rents,  and  caused  other  injuries 
to  plaintiff,  and  that  the  defendant  did  inter- 
meddle with  property  of  which  plaintiff  was 
in  possession  with  the  right  to  possess,  and 
which  defendant  knew  to  belong  to  the  plain- 
tiff. The  question,  then,  Is  whether  the  con- 
duct of  the  defendant,  under  the  circumstan- 
ces stated  In  this  case,  constituted  such  a 
wrongful  act  as  will  give  rise  to  an  action  of 
damages.  It  would  certainly  seem  just  that  if 
a  man  knows  that  certain  property  is  not  his, 
but  another's,  and  that  he  acquired  an  appar- 
ent title  to  the  same  by  fraud,  and  that  the  ti- 
tle la  void,  then  his  intermeddling  with  such 
property  to  the  damage  of  the  real  owner  is 
an  unlawful  act,  for  which  a  remedy  should 
be  afforded.  To  deny  a  remedy  to  the  ag- 
grieved party  In  such  cases  would  be  a  re- 
proach to  the  law.  The  mere  fact  that  the  In- 
terference with  another's  property  was  done 
under  a  claim  of  right  and  title  is  no  defense, 
especially  when,  as  In  the  present  case,  he 
knows  that  his  title  Is  fraudulent  and  void. 
An  action  has  been  held  to  lie  in  many  cases 
of  such  interference  when  the  parties  have  act- 
ed in  good  faith,  and  under  an  honest  mistake. 
Levi  v.  Booth,  68  Md.  318,  this  court  regarded 
It  "as  clear  law  that  a  person  Is  guilty  of  a 
conversion  who  Intermeddles  with  the  property 
of  another,  and  disposes  of  It;  and  it  Is  no  an- 
swer that  he  acted  under  authority  from  some 


other  person,  who  had  himself  no  authority  to 
dispose  of  It"  No  good  reason  can  be  given 
why  the  same  principle  Is  not  applicable  to 
such  acts  of  interference  with  a  party's  own- 
ership of  land  as  are  described  In  the  present 
case.  The  right  to  maintain  the  action  can 
also  be  sustained  upon  the  doctrine  that  a  man 
who  Induces  one  of  two  parties  to  a  contract 
to  break  it,  intending  thereby  to  injure  the 
other,  or  to  obtain  a  benefit  for  himself,  does 
the  other  an  actionable  wrong.  Locke  v. 
Clothing  Cutters,  77  Md.  398,  26  Atl.  506; 
Angle  v.  Railway  Co.,  161  U.  S.  14,  14  Sup. 
Ct  240;  Lumley  v.  Gye,  2  El.  &  BL  216;  Bow- 
en  v.  HaH,  6  Q.  B.  DIv.  333;  Walker  v.  Cronin, 
107  Mass.  555. 

But  It  is  manifest  that  the  declaration  In 
this  case  is  bad  for  duplicity.  It  states  two 
distinct  causes  of  action  In  one  count, — one  for 
damage  to  the  Interference  with  plaintiff's 
real  property,  and  the  other  for  damage  to  rep- 
utation. As  we  have  seen,  the  first  Is  a  good 
cause  of  action;  but  the  second,  which  seeks 
to  recover  for  "the  disgrace  and  disrepute  into 
which  plaintiff  was  brought  on  account  of  the 
advertising  and  sale,"  etc.,  Is  clearly  demur- 
rable. It  Is  well  settled  that  no  action  will  lie 
for  words  spoken  or  written  in  the  course  of 
giving  evidence,  or  for  words  spoken  or  written 
In  the  course  of  any  judicial  proceeding.  Bart- 
lett  v.  Christhllf,  69  Md.  225,  14  Atl.  518.  We 
are  therefore  of  opinion  that  the  demurrer  to 
the  declaration  was  properly  sustained,  and 
the  judgment  will  be  affirmed;  but,  inasmuch 
as  the  declaration  contains  a  good  cause  of  ac-. 
tion,  the  cause  will  be  remanded,  with  leave  to 
the  plaintiff  to  amend;  the  costs  to  abide  the 
result  of  this  suit  Judgment  affirmed,  and 
cause  remanded,  with  leave  to  the  plaintiff  to 
amend;  the  costs  to  abide  the  result  of  this 
suit. 

(87  Md.  447) 

TIERS  et  al.  v.  CODD. 

(Court  of  Appeals  of  Maryland.     April  1,  1898.) 

Judgment — Revival. 

1.  Where  the  judgment  against  a  deceased  de- 
fendant has  been  revived  against  his  adminis- 
trator, a  writ  of  scire  facias  subsequently  issued 
to  bind  his  lands  should  issue  on  the  original 
judgment. 

2.  Where  the  original  defendant  in  a  judg- 
ment is  dead,  and  a  writ  of  scire  facias  is  issued 
to  revive  the  same  against  the  land  of  deceased, 
it  must  be  issued  against  the  terre-tenant  and 
also  the  personal  representatives. 

Appeal  from  superior  court  of  Baltimore 
city. 

Writ  of  scire  facias  Issued  by  William  T. 
Tiers  &  Co.  against  Edward  J.  Codd.  From 
a  judgment  sustaining  a  demurrer  to,  and 
quashing,  the  writ,  plaintiffs  appeal.  Af- 
firmed. 

Argued  before  McSHERRY,  C.  J.,  and  BRY- 
AN, BRISCOE,  FOWLER,  ROBERTS, 
PAGE,  and  BOYD,  JJ. 

Jos.  P.  Merryman,  for  appellants.  D.  Mere- 
dith Reese,  for  appellee. 


Digitized  by 


Google 


Md.) 


LOWNDES  v.  COOOH. 


1045 


ROBERTS,  J.  la  a  case  in  the  superior 
court  of  Baltimore  city  entitled,  "William  T. 
Tiers  vs.  Henry  G.  Codd,  Administrator  of 
William  H.  Codd,"  the  appellants  (plaintiffs 
below)  filed  an  order  directing  the  clerk  of 
that  court  to  issue  the  writ  of  scire  facias  on 
the  Judgment  in  that  case  against  Henry  J. 
Codd  only,  terre-tenant  of  William  H.  Codd, 
to  be  levied  on  the  property  conveyed  by  him 
to  Edward  J.  Codd.  The  order  then  gives  a 
description  of  the  property  upon  which  the 
writ  is  to  be  levied.  On  the  same  day  the 
writ  was  issued,  and  on  the  18th  of  May, 
1807,  the  appellee  demurred  to  the  writ;  and 
on  the  29th  of  May,  1897,  the  demurrer  was 
sustained,  and  the  writ  quashed.  The  record 
is  very  Imperfectly  made  up,  and  the  docket 
entries  are  m  a  most  profound  state  of  confu- 
sion. Without  any  system  or  regularity,  it  Is 
almost  Impossible  to  unravel  their  intricacies. 
It  will,  however,  not  be  necessary  to  do  more 
than  ascertain  the  state  of  the  record  and  the 
condition  of  the  judgment  at  the  date  when 
the  writ  of  scire  facias  was  issued.  Without 
discussing  in  detail  the  docket  entries  ante- 
dating the  8th  of  March,  1897,  when  the  judg- 
ment against  Henry  C.  Codd,  administrator  of 
William  H.  Codd,  was  revived,  it  will  be  Im- 
portant to  note  the  form  of  the  judgment, 
which  is  as  follows:  "Judgment  that  the 
plaintiff  do  recover  his  debt,  to  be  levied  on 
the  goods  of  the  intestate  which  shall  here- 
after come  into  the  hands  of  the  administra- 
tor." Shortly  after  the  entry  of  this  judg- 
ment the  appellant  caused  to  be  Issued  the 
writ  of  scire  facias  now  under  consideration 
here,  which  was  made  known  to  Edward  J. 
Codd  only,  terre-tenant  of  William  H.  Codd; 
but  no  service  of  the  same  was  made  upon 
Henry  C.  Codd,  the  administrator  of  said  in- 
testate, and  who  was  entirely  omitted  as  a 
party  to  said  writ.  From  a  careful  examina- 
tion of  the  record,  we  are  well  satisfied  that 
the  demurrer  Interposed  to  this  writ  was 
properly  sustained,  for  the  following  reasons: 

1.  Because  the  writ  was  Issued  in  the  case 
of  William  T.  Tiers  against  Henry  O.  Codd, 
administrator  of  William  H  Codd,  whereas  in 
fact  it  should  have  been  issued  in  the  case 
of  the  original  judgment  against  William  H. 
Codd. 

2.  Because,  where  the  original  defendant  In 
a  judgment  is  dead,  and  a  scire  facias  la  Is- 
sued to  revive  the  same,  It  may  be  Issued 
against  the  administrator  alone,  and  the  judg- 
ment thereon  can  only  bind  assets,  etc.;  but, 
If  It  is  desired  to  revive  such  judgment  against 
the  land  of  the  deceased,  It  is  Irregular,  and 
not  a  justifiable  practice,  to  Issue  against  the 
terre-tenants  alone,  but  they  must  be  joined 
with  the  personal  representative  as  defend- 
ants,—not  for  the  same  reason,  however,  that 
all  terre-tenants  must  be  joined,  but  because 
the  personal  representative  Is  the  one  best 
able  to  defend  the  suit  This  court,  In  Prath- 
er  t.  Manro,  11  Gill  &  J.  266,  has  said:  "The 
principle  upon  which  an  original  party  to  the 
judgment,  If  living,  or  his  representative  aft- 


er his  death,  Is  to  be  made  a  party  to  a  scire 
facias,  Is  not  that  of  contribution,  as  amongst 
different  terre-tenants.  Neither  the  original 
defendant  nor  his  heir  could  claim  contribu- 
tion from  terre-tenants;  but  they  are  regard- 
ed as  the  persons  most  competent  to  know, 
and  to  prove,  the  satisfaction  of  the  judg- 
ment We  think  the  appellants  might  well 
demur  to  this  scire  facias,  as  manifestly  In- 
sufficient on  its  face  to  authorize  the  plaintiff 
to  enforce  his  execution  against  them  alone." 
To  like  effect  are  Warfleld  v.  Brewer,  4  Gill, 
265;  BIsh  v.  Willlar,  69  Md.  382;  Bowie  v. 
Neal,  41  Md.  134. 

There  are  other  questions  in  the  record 
which  have  been  discussed  at  the  hearing  in 
this  court,  but  what  we  have  already  said  is 
all  that  Is  necessary  to  the  determination  of 
the  merits  of  this  controversy.  Finding  no 
error  in  the  ruling  of  the  court  below  In  sus- 
taining the  demurrer,  we  affirm  the  Judg- 
ment   Judgment  affirmed,  with  costs. 


(87  Md.  478) 
LOWNDES  v.  COOOH  et  a!. 
(Court  of  Appeals  of  Maryland.     April  1,  1898.) 
Wills— Conflict  op  Laws. 
The  law  of  Delaware,  making  a  legacy 
lapse  where  the  legatee  dies  before  testafor,  con- 
trols the  disposition  of  bank  stock  held  In  a 
Maryland  bank,  bequeathed   by  a  resident  of 
Delaware. 

Appeal  from  circuit  court   of  Baltimore  city. 

Action  by  Mary  Lowndes  against  J.  Wilklns 
Oooch,  executor  of  the  estate  of  Nathaniel  H. 
Clark,  deceased,  and  another.  Decree  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and  BRY- 
AN, BRISCOE,  PEARCE,  FOWLER,  ROB- 
ERTS, PAGE,  and  BOYD,  JJ. 

Pollard  &  Bagby,  for  appellant.  Barton  & 
Wllmer,  for  appellees. 

ROBERTS,  J.  This  appeal  Is  from  a  decree 
of  circuit  court  No.  2  of  Baltimore  city,  sus- 
taining a  demurrer  to  the  bill  of  complaint,  and 
dismissing  the  same.  The  facts  are  that  Na- 
thaniel H.  Clark,  a  resident  of  the  state  of 
Delaware,  departed  this  life  on  the  18th  of 
March,  1892,  leaving  a  last  will  and  testa- 
ment by  which  he  bequeathed  to  his  brother, 
Moses  Clark,  the  dividends  to  accrue  upon  the 
stock  held  by  the  testator  in  the  Commercial 
&  Farmers'  National  Bank  of  Baltimore  during 
his  life;  and  thereafter  the  said  stock  was  be- 
queathed to  hie  "friend,  Andrew  Lowndes,  of 
Baltimore."  Mr  Lowndes  died  on  the  16th  of 
March,  1892,— two  days  prior  to  the  death  of 
the  testator,  Clark.  The  dividends  upon  said 
stock  were  paid  to  the  said  Moses  Clark,  the 
life  tenant  during  his  life;  he  having  only  re- 
cently died.  The  children  of  said  Andrew  J. 
Lowndes,  subsequently  to  the  death  of  the  life 
tenant  assigned  all  of  their  Interest  in  said 
bequest  to  their  mother,  who  is  the  appellant 
In  the  record  of  this  appeal.  This  bill  Is  filed 
against  J.  Wilklns  Cooch,  the  executor  of  said 
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testator,  and  against  the  said  bank,  to  compel 
the  transfer  to  the  appellant  of  the  stock  be- 
queathed to  said  Lowndes.  The  will  of  the 
testator  has  been  admitted  to  probate  in  the 
orphans'  court  of  Baltimore  city,  and  letters 
testamentary  have  been  granted  by  said  court 
to  said  executor.  The  bank  answered  the  bill, 
disclaiming  any  interest  in  the  controversy, 
and  submitting  its  rights  and  liabilities  to  the 
order  and  direction  of  the  court  below.  Cooch, 
the  executor,  demurred  to  the  bill,  and,  while 
relying  on  the  same,  he,  by  way  of  answer,  set 
up  the  defense  that  there  is  no  statute  in  the 
state  of  Delaware,  similar  to  that  of  our  own 
state,  to  save  the  lapsing  of  a  legacy  given  by 
a  testator  to  one  dying  before  him,  which  Is  the 
meaning  and  effect  of  section  313,  art.  93, 
Code  Pub.  Gen.  Laws.  The  leading  Inquiry, 
therefore,  which  this  appeal  presents,  Is,  does 
the  law  of  Delaware  or  the  law  of  Maryland 
control  the  disposition  of  the  bank  stock  in  con- 
troversy here?  The  facts  of  this  case  are  few, 
and  easily  understood,  and  the  law  is  well  set- 
tled, and  free  of  difficulty.  It  is  undoubtedly 
true  that,  so  far  as  It  can  be  done  consistently 
with  its  own  Interests,  one  country  will  re- 
spect, and  give  effect  to,  the  laws  of  another. 
This  doctrine  finds  expression  in  the  legal 
maxim  that  "mobllia  sequuntur  personam," 
which  is  the  maxim  of  our  own,  as  of  the  Ro- 
man, law,  while  things  Immovable  are  govern- 
ed by  the  lex  rei  sitae.  The  leading  case  in  this 
state  Is  that  of  Noonan  v.  Kemp,  34  Md.  73. 
The  facts  are,  briefly,  that  David  Kemp,  a 
citizen  of  this  state,  bequeathed  to  bis  daugh- 
ter Mrs.  Noonan,  who  then  resided  with  her 
husband  in  the  state  of  Kentucky,  certain  dis- 
tributive portions  of  his  personal  estate.  Mrs. 
Noonan  survived  her  father,  and  died  In  the 
state  of  Kentucky,  leaving  her  husband  and 
two  children  surviving  her.  No  distribution 
of  her  father's  estate  was  made  until  after 
•  her  death.  Her  surviving  husband  claimed  the 
portion  which  had  been  distributed  to  his  wife. 
It  was  admitted  that  by  the  law  of  Kentucky 
the  surviving  husband  was  entitled  to  the  per- 
sonal estate  of  his  deceased  wife.  Robinson, 
J.,  in  delivering  the  opinion  of  this  court  In 
that  case,  said:  "If  there  be  a  principle  of  in- 
ternational law  settled  beyond  dispute,  it  is 
that  the  succession  to  personalty  is  governed 
and  regulated  by  the  law  of  the  domicile,"  etc. 
And  he  quoted  approvingly  the  language  of 
Chancellor  Kent  In  2  Kent,  Comm.  429,  where 
he  says:  "It  has  become  a  settled  principle  of 
International  jurisprudence,  and  one  founded 
in  a  comprehensive  and  enlightened  sense  of 
public  policy  and  convenience,  that  the  dispo- 
sition, succession  to,  and  distribution  of  per- 
sonal property,  wherever  situated,  is  governed 
by  the  law  of  the  country  of  the  owner's  or 
intestate's  domicile  at  the  time  of  his  death, 
and  not  by  the  conflicting  laws  of  the  various 
places  where  the  goods  happen  to  be  situated." 
Judge  Story  says:  "Be  the  origin  of  the  doc- 
trine what  It  may,  It  has  so  general  a  sanction 
among  all  civilized  nations  that  it  may  be 
treated  as  part  of  the  jus  gentium."    But  no- 


where Is  the  general  doctrine  stated  with 
greater  force  and  vigor  than  by  Lord  Lough- 
borough in  Sill  v.  Worawlck,  1  H.  Bl.  690, 
where  he  says:  "It  is  a  clear  proposition,  not 
only  of  the  law  of  England,  but  of  every  coun- 
try in  the  world  where  the  law  has  the  least 
semblance  of  science,  that  personal  property 
has  no  locality.  The  meaning  of  that  Is,  not 
that  personal  property  has  no  visible  locality, 
but  that  it  is  subject  to  that  law  which  gov- 
erns the  person  of  the  owner,  both  with  respect 
to  the  disposition  of  it,  and  with  respect  to  the 
transmission  of  it,  either  by  succession,  or  by 
the  act  of  the  party.  It  follows  the  law  of  the 
person.  If  he  dies,  It  is  not  the  law  of  the 
country  in  which  the  property  is,  but  the  law 
of  the  country  of  which  he  was  a  subject,  that 
will  regulate  the  succession."  The  principle 
so  admirably  expressed,  which  we  have  just 
quoted,  finds  recognition  and  support  In  nu- 
merous decisions  of  this  court.  De  Sobry  v.  De 
Laistre,  2  Har.  &  J.  191;  Newcomer  v.  Orem, 
2  Md.  297;  Wilson  &  Co.  v.  Carson  &  Co.,  12 
Md.  54;  Hooper  v.  City  of  Baltimore,  Id.  404; 
Latrobe  v.  City  of  Baltimore,  19  Md.  14;  Rail- 
road Co.  v.  Glenn,  28  Md.  322.  Tills  doctrine, 
however  fironly  established,  Is  nevertheless  sub- 
ject to  proper  limitation,  to  the  effect  that  If  a 
foreign  law  directly  violates  some  recognized 
principle  of  public  policy,  or  some  established 
standard  of  morality  prevailing  In  the  forum 
exercising  jurisdiction,  the  rules  of  comity  will 
not  compel  such  forum  to  enforce  the  foreign 
law,  rather  than  Its  own,  If  to  do  so  would 
be  hurtful  or  detrimental  to  the  interest  and 
welfare  of  its  own  citizens.  The  appellant  con- 
tends that  in  the  application  of  any  proper  test 
the  law  of  Maryland,  and  not  the  law  of  Dela- 
ware, should  control  the  case  under  considera- 
tion, for  the  reason  that  the  shares  of  stock, 
the  subject-matter  of  this  controversy,  are  In 
their  nature  things  immovable,  and  incapable 
of  having  any  situs  except  that  of  the  corpora- 
tion of  which  they  are  a  part,  and  that  In  the 
event  the  law  of  Delaware  shall  be  allowed  to 
prevail  the  result  will  be,  as  heretofore  stated, 
the  lapsing  of  the  legacy,  contrary  to  the  pol- 
icy recognized  In  the  law  of  this  state.  It  to 
not  essential  to  the  merits  of  this  case  that  we 
should  indulge  In  extended  comments  upon  the 
subject  of  the  character  of  the  bank  stock  in 
question,  or  as  to  what  may  be  its  situs.  It 
has  been  variously  held  by  the  courts  of  other 
states,  and  text  writers  as  well,  that  shares  of 
stock  have  no  situs  apart  from  that  of  the 
corporations  of  which  they  are  a  part,  as  al- 
ready stated,  but  that  for  various  purposes 
shares  of  stock  may  be  given  on  arbitrary  si- 
tus, as  in  attachment  cases,  or  for  purposes  of 
taxation.  The  law  In  this  state  has,  however, 
been  settled  and  determined  to  the  effect  that 
shares  of  stock  of  a  corporation  are  personal 
property  only,  and  governed  by  the  law  of  the 
owner's  domicile.  Donovan  v.  Insurance  Co.. 
30  Md.  159;  Keyser  v.  Rice,  47  Md.  212;  Ap 
peal  Tax  Court  v.  Rice.  50  Md.  317;  Appeal 
Tax  Court  v.  Gill,  Id.  377;  Bonaparte  v.  State. 
C3  Md.  472;    Baldwin  v.  Commissioners,  85 
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Md.  145,  36  Atl.  764;   Kerr  v.  Urie  (Md.)  37 
Atl.  789. 

Other  questions  have  been  argued  at  the 
hearing  of  this  case  which  are  not  necessary 
to  its  determination,  and  we  forbear  comment 
upon  them.  It  is  only  just  that  we  say  that 
the  case  has  been  argued  with  exceptional  abil- 
ity and  learning.  From  what  we  have  said,  It 
follows  that  the  court  below  has  committed  no 
error  In  its  decree,  and  we  affirm  the  same, 
with  costs.    Decree  affirmed,  with  costs. 


(87  Md.  621) 

BROUMEL  v.  WHITE. 

(Court  of  Appeals  of  Maryland.     April  1,  1898.) 

Strbbts—  Dedication — Improvements  in  Street 
— Removal — Equitt. 

1.  Certain  receivers  were  authorized  to  sell 
land,  which  they  platted  into  city  lota.  They 
filed  the  plat  in  the  cause  in  which  the  decree 
was  passed  authorizing;  the  sale.  They  con- 
veyed some  lots,  describing  them  as  bounded  by 
a  certain  street;  and  others  were  described  as 
certain  lots  as  designated  on  the  plat,  which 
disclosed  that  they  abutted  on  said  street  Held, 
that  the  street  waB  dedicated  to  the  use  of  the 
public. 

2.  A  plat  dividing  land  into  lota  showed  a  ded- 
ication of  a  certain  portion  thereof  as  a  street, 
but  there  was  nothing  on  the  ground  showing 
where  it  was.  Defendant  in  good  faith  erected 
buildings  in  the  bed  of  the  street,  believing  it 
was  a  part  of  lots  that  she  had  purchased. 
Owners  of  lots  abutting  on  the  street  made  no 
objection  until  after  the  improvements  were 
completed.  Held,  that  such  owners  were  not 
entitled  to  an  order  requiring  defendant  to  re- 
move her  buildings  unless  they  paid  her  the 
damages  resulting  from  such  removal,  as  he 
that  seeks  equity  must  do  equity. 

Appeal  from  circuit  court  of  Baltimore  city. 

Bill  by  Francis  White  against  Louisa  Brou- 
mel.  Decree  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Argued  before  McSHERRY,  C.  J.,  and  BRY- 
AN, BRISCOE,  PAGE,  BOYD,  PEAROE,  and 
FOWLER,  JJ. 

Isidor  Rayner,  for  appellant  Rich  &  Bry- 
an, for  appellee. 

FOWLER,  J.  The  bill  in  this  case  was 
filed  by  Francis  White,  the  appellee,  for  an 
injunction  to  restrain  the  appellant,  Louisa 
M.  BroumeL,  from  maintaining  her  dwelling 
and  other  houses  on  what  is  alleged  to  be  the 
bed  of  Chestnut  street;  and  a  mandatory  in- 
junction 1s  prayed,  requiring  the  appellee  to 
remove  said  buildings  from  the  bed  of  said 
street.  The  ground  upon  which  the  appellee 
places  this  application  for  the  exercise  of  this 
extraordinary  power  of  a  court  of  equity  is 
that  Chestnut  street,  nearly  20  years  ago,  was 
dedicated  to  the  public  as  a  street  or  high- 
way. The  answer  denies  that  there  ever  was 
any  intention  to  dedicate  as  a  public  street 
what  is  claimed  to  be  the  bed  of  Chestnut 
street,  and  that,  if  there  ever  was  any  such 
dedication,  it  was  long  ago  abandoned  by  all 
parties  having  any  Interest  in  the  adjoining 
land,  or  any  right  to  the  use  of  the  way  so 
claimed  to  have  been  dedicated.     The  court 


below  decreed,  pro  forma,  that  Chestnut 
street  or  avenue  is  dedicated  to  the  public  as 
a  street,  that  the  appellant  should  no  longer 
maintain  her  dwellings  now  in  the  bed  of  said 
street,  and  that  she  should  remove  them  at 
her  own  cost  within  60  days  from  the  date  of 
the  decree. 

In  the  case  of  Baltimore  against  this  same 
appellant  (decided  at  last  April  term,  and  not 
yet.  officially  reported)  37  Atl.  648,  we  held  that, 
If  there  ever  was  a  dedication  of  this  cul  de 
sac  (Chestnut  avenue),  it  most  certainly  has 
never  been  accepted,  and  that  "the  city  of 
Baltimore  does  not,  therefore,  own  this  al- 
leged avenue,  and  was  without  authority  to 
Interfere  with  the  buildings  thereon."  In  con- 
cluding the  opinion  In  the  case  just  referred 
to,  we  said:  "If  the  public  convenience  re- 
quire that  this  avenue  should  be  opened,  it 
must  be  opened  pursuant  to,  and  not  in  de- 
fiance of,  law.  Most  assuredly,  private  prop- 
erty cannot  be  ruthlessly  taken  from  Its  own- 
er by  the  strong  hand  of  force,  under  a  pre- 
text that  the  buildings  are  located  on  a  dedi- 
cated highway,  without  an  opportunity  being 
given  to  the  owner  to  be  heard  in  some  duly- 
constituted  tribunal."  Subsequent  to  the  fil- 
ing of  the  opinion  just  cited,  the  appellant  fil- 
ed the  bill  In  this  case,  and  by  agreement  all 
testimony  and  exhibits  In  the  former  case  are 
to  be  considered  as  evidence  In  this,  and  the 
only  additional  testimony  before  us  now  re- 
lating to  dedication  is  that  of  the  appellee. 
The  controlling  question,  therefore,  is  wheth- 
er Chestnut  avenue  was  dedicated  as  claimed 
by  the  appellee;  and,  if  so,  what  are  the 
rights  of  the  appellant?  The  general  princi- 
ple that  a  dedication  of  private  property  to 
public  use  must  be  established  by  clear,  sat- 
isfactory, and  cogent  proof  is  so  well  settled 
in  this  state  that  any  citation  of  authorities 
is  unnecessary.  Do  the  facts  here  relied  on 
satisfy  the  requirements  of  this  rule?  In  1878 
certain  receivers  appointed  by  the  circuit 
court  of  Baltimore  city  were  authorized  by 
that  court  to  sell  a  tract  of  land  in  Baltimore 
county.  The  receivers  prepared  a  sales  plat 
of  the  land,  on  which  a  number  of  streets 
(among  them,  Chestnut  avenue)  were  laid 
out;  and  the  lots  appear  to  have  been  sold, 
and  some  of  them  conveyed,  as  designated  on 
the  plat.  The  appellee  purchased  at  the  re- 
ceiver's sale  a  number  of  lots  abutting  on 
the  north  side  of  the  alleged  street  At  the 
same  sale  the  appellant  purchased  several 
lots  abutting  on  the  south  side  of  said  street, 
immediately  opposite  those  purchased  by  the 
appellee.  In  the  deed  from  the  receivers  to 
the  appellee  the  lots  purchased  by  him  are  de- 
scribed as  one  tract,  running  southerly  "to 
the  north  side  of  Chestnut  avenue;  thence 
east,  on  the  north  side  of  Chestnut  avenue, 
one  hundred  and  fifty  feet,  to  the  west  side 
of  an  alley  twenty  feet  wide."  In  the  deed 
from  the  receivers  to  James  Broumel,  un- 
der whom  the  appellant  claims,  the  land  now 
owned  by  her  is  described  as  certain  lots  des- 
ignated on  the  plat,  on  which,  as  we  have 
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said,  Chestnut  avenue  Is  laid  out  as  a  street. 
The  plat  In  question  was  used  at  the  sale  of 
the  lots,  and  was  filed  in  the  cause  In  which 
the  decree  was  passed  authorizing  the  sale 
at  which  both  the  appellant  and  appellee's 
predecessors  in  title  purchased.  Under  these 
circumstances,  we  think  it  may  fairly  be  said 
there  was  a  dedication,  under  the  rule  estab- 
lished by  all  the  authorities  in  this  state,  from 
White  y.  Flannigaln,  1  Md.  640,  down  to  the 
present  time,  namely,  "Where  an  owner  lays 
off  land  in  lots,  and  sells  them  as  bounding 
on  certain  streets,  which  are  sufficiently  des- 
ignated, the  streets  so  called  for  are  held  as 
dedicated  to  the  public."  The  presumption 
of  dedication  arising  from  selling  and  con- 
veying lots  binding  on  streets  located  on  maps 
or  plats  prepared  by  the  vendor  may  be  re- 
butted in  various  ways.  But  there  is  nothing 
shown  In  this  case  by  which  the  legal  pre- 
sumption can  be  rebutted.  In  the  case  of 
Llppincott  v.  Harvey,  72  Md.  578,  19  Atl. 
1041,  the  whole  reliance  to  establish  dedica- 
tion was  based  upon  a  plat  which  was  held 
to  be  too  Indefinite  to  constitute  evidence  of 
dedication.  Nor  were  there  in  that  case,  as 
there  are  in  this,  conveyances  to  both  par- 
ties, clearly  calling  for  the  street.  And  in 
addition  to  this  the  man  or  plat  here  is  free 
from  any  ambiguity  whatever.  In  the  cases 
in  which  we  have  held  that  the  general  rule 
does  not  apply,  we  have  always  found  some- 
thing in  the  deed  or  lease  clearly  showing 
there  was  no  intention  of  the  grantor  or  lessor 
to  make  a  dedication  to  the  public.  Glenn's 
Case,  67  Md.  390,  10  Atl.  70;  McCormlck's 
Case,  45  Md.  512;  Pitts'  Case,  73  Md.  326,  21 
Atl.  52;  Fear's  Case,  82  Md.  254,  33  Atl.  637; 
and  others  not  necessary  now  to  cite.  Nor 
can  there  be  any  contention  here  that  there 
Is  anything  in  the  deeds  in  this  case  to  pre- 
vent them  from  working  a  dedication  be- 
cause, as  In  the  cases  cited,  a  contrary  Inten- 
tion is  expressed  upon  the  face  of  the  Instru- 
ment. 

Without  undertaking  to  discuss  all  of  the 
positions  taken  by  the  appellant,  we  will  con- 
fine our-attention  to  the  discussion  of  the  one 
In  which  we  think  the  strength  of  her  case 
lies,  viz.  that  she  is  a  bona  fide  possessor,  and 
that,  therefore,  the  improvements  on  the  bed 
of  Chestnut  avenue  cannot  be  taken  without 
compensation.  We  have  said  in  the  former 
case  that  it  would  be  the  greatest  injustice 
to  allow  the  city,  without  compensation  to  the 
appellant,  to  destroy  her  dwellings  and  other 
buildings  on  the'  bed  of  Chestnut  avenue. 
And,  under  the  peculiar  circumstances  of  this 
case,  we  think  it  would  be  equally  contrary 
to  the  plainest  principles  of  equity  that  the 
appellee  or  the  public  should  be  authorized  to 
do  what  the  city  has  been  prohibited  from  do- 
ing. It  is  true,  as  we  have  said,  the  facts 
which  we  have  found  to  exist  In  this  case 
compel  us  to  hold  that  there  was  a  dedication 
in  law;  but  It  does  not  follow  that  because 
there  was  such  a  dedication  the  appellant 
must  be  deprived  of  the  value  of  the  Im- 


provements and  buildings  she  owns  on  the 
bed  of  the  dedicated  street  If  she,  or  those 
under  whom  she  claims,  did  in  good  faith, 
and  without  actual  notice  from  the  appellee, 
or  others  who,  like  him,  claim  a  right  of  way 
over  Chestnut  avenue,  make  the  Improve- 
ments In  question  on  the  bed  of  the  paper 
street,  with  nothing  on  the  ground  to  indicate 
there  was  a  street  Intended  to  be  there,  we 
think  that  before  he  or  the  public  can  come 
into  a  court  of  equity,  asking  for  the  relief 
prayed  for,  they  must  offer  to  do  equity, 
namely,  pay  or  offer  to  pay  the  damages 
which  will  result  to  the  appellant  by  the  re- 
moval of  her  building.  In  this  case  there 
can  be  no  question  as  to  the  bona  fides  of 
Robinson,  who  built  the  house  In  the  bed  of 
the  street  He  testifies  that  he  never  had  any 
Intimation  that  there  was  any  street  or  ave- 
nue on  the  property,  and  that  there  was  noth- 
ing to  indicate  that  there  was  any  proposed 
road  or  street  there.  The  appellee  saw  him 
building,  never  made  any  claim  to  the  street 
and  offered  to  lease  him  land  north  of  the 
fence  which  then  Inclosed  the  appellant's  lot 
including  part  of  Chestnut  avenue.  Broumel, 
from  whom  Robinson  purchased,  purchased 
at  the  receiver's  sale,  and  afterwards  pur- 
chased from  Robinson,  having  previously  sold 
the  property  to  him;  but  there  is  nothing  .to 
show  that  he  had  any  other  notice  of  a 
dedication,  except  that  which  is  furnished 
by  the  plat  and  the  reference  to  it  in  his 
deed.  If,  knowing  these  facts,  he  made  a 
mistake,  and  drew  an  Incorrect  legal  Infer- 
ence from  them,  and  believed  that  the  house 
was  on  his  own  land,  when  It  was  on  a  dedi- 
cated street  a  court  of  equity  will  not  allow 
him,  or  his  wife,  who  claims  under  him,  to  be 
impoverished  by  reason  of  such  mistake  of 
law,  nor  the  appellee  nor  the  public  to  be  the 
gainers  thereby.  "Nemo  debet  locupletari  ex 
alterlus  Incommode"  Under  the  peculiar 
facts  of  this  case,  and  presenting  as  it  does 
a  strong  appeal  to  the  protecting  power  of  a 
court  of  equity,  we  cannot  see  why  the  well- 
settled  doctrine  applied  in  the  case  -of  Mc- 
Laughlin v.  Barnum,  31  Md.  453,  should  not 
be  equally  applicable  here.  In  that  case  the 
appellant,  McLaughlin,  purchased  valuable 
property  in  Baltimore  city,  and  made  exten- 
sive improvements  thereon,  at  great  expense. 
It  was  subsequently  decided  that  his  title, 
which  depended  upon  the  proper  construction 
of  the  will  of  David  Barnum,  was  not  good. 
"He  had  knowledge,"  the  court  said,  "of  the 
will;  and  the  law  imputed  to  him  knowledge, 
also,  of  Its  true  construction,  in  so  far  as  to 
prevent  his  relying  upon  estoppel,  or  the  plea 
of  bona  fide  purchaser  without  notice,  to  de- 
feat a  recovery  by  the  complainants.  But 
the  fact  that  a  party  cannot  successfully 
maintain  such  a  defense  in  bar  of  a  recovery 
upon  title  will  not  deprive  him  of  any  equity 
he  may  have  for  an  allowance  for  improve- 
ments, and  especially  not  in  a  case  where  re- 
lief is  sought  against  him  as  a  defendant  In 
a  court  of  equity.   *   *   *   In  such  a  case  a 
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court  of  equity  enforces  •  ••  •  the  cherish- 
ed maxim  of  equity  jurisprudence  that  'he 
who  seeks  equity  must  do  equity.'  "  It  seems 
to  us  that  it  would  be  the  greatest  injustice 
to  allow  the  appellee  and  adjoining  own- 
ers of  lots,  who,  in  case  of  the  opening  of 
Chestnut  avenue,  would  be  otherwise  calied 
on  to  pay  the  value  of  the  appellant's  im- 
provements, to  escape  from  all  liability  there- 
for because,  and  only  because,  such  improve- 
ments were  placed  on  the  bed  of  a  dedicated 
street  by  reason  of  the  fact  that  the  builder 
drew  an  erroneous  Inference  of  law  from  the 
plat  and  deeds.  At  most,  it  was  at  that  time 
a  doubtful  question  as  to  whether,  from  the 
facts  known,  or  which  could  have  been 
known,  there  was  or  was  not  a  dedication. 
It  was 'said  by  Maule,  J.,  in  MarUndale  v. 
Falkner,  2  C.  B.  719,  that:  "There  Is  no  pre- 
sumption in  this  country  that  every  person 
knows  the  law.  It  would  be  contrary  to  com- 
mon sense  and  reason  if  it  were  so."  In 
Lammot  v.  Bowly,  6  Har.  &  J.  525,  the  court 
said:  "It  is  not  intended  to  say  that  the 
plea,  'Ignorantla  legis,'  would  in  all  instances 
be  available  In  civil  cases  (in  criminal  it  nev- 
er can  be),  because  some  legal  propositions 
are  so  plain  and  familiar,  even  to  ordinary 
minds,  that  it  would  be  doing  violence  to 
probability  to  impute  ignorance  In  such  cases; 
but  it  is  only  meant  to  say  that  where  the 
legal  principle  is  confessedly  doubtful,  and 
one  about  which  ignorance  may  well  be  sup- 
posed to  exist,  a  person  acting  under  misap- 
prehension of  the  law  In  such  a  case  shall 
not  forfeit  any  of  his  legal  rights  by  reason 
of  such  mistake."  See,  also,  the  excellent 
notes  of  Mr.  Brantly,  and  his  collection  of 
authorities  on  the  subject  of  "Mistake  of 
Law,"  in  his  notes  to  the  case  of  Mayor  and 
City  Council  of  Baltimore  v.  Lefferman,  4  Gill, 
425.  In  McLaughlin  v.  Barnum,  supra,  the 
definition  of  a  "bona  fide  possessor  or  occu- 
pant;" as  laid  down  by  the  supreme  court  of 
the  United  States  in  Green  v.  Biddle,  8  Wheat 
79,  is  quoted  and  approved.  It  is  as  follows: 
"One  who  not  only  supposes  himself  to  be  the 
true  proprietor  of  the  land,  but  who  is  Igno- 
rant that  his  title  is  contested  by  some  oth- 
er person  claiming  a  better  right  to  it"  As 
we  have  already  seen,  the  evidence  before  us 
places  beyond  doubt  the  character  In  which 
the  successive  owners  of  the  buildings  appear. 
They  are,  according  to  the  definition  adopted 
In  McLaughlin  v.  Barnum,  from  Robinson, 
who  built  the  houses  in  question,  down  to 
Mrs.  Broumel,  the  present  owner,  bona  fide 
possessors,  and  as  such  are  entitled  to  the 
protection  of  a  court  of  equity.  But  a  court 
of  equity  will  sometimes  grant  relief  where 
there  Is  a  mutual  mistake  of  fact  In  the 
case  of  McKelway  v.  Armour,  10  N.  J.  Eq. 
115,  also  cited  in  McLaughlin  v.  Barnum,  a 
bill  was  filed  "to  •  relieve  the  complainant 
from  the  embarrassment  of  having  erected  a 
valuable  dwelling  house  by  mistake  on  the 
land  of  the  defendant  Armour."  There,  as 
may  be  conceded  la  the  case  here,  there  was 


a  mutual  mistake. .  "It  Is  proved,"  says  the 
chancellor,  "beyond  all  doubt  that  the  com- 
plainant erected  his  Improvements  on  this  lot 
by  mistake.  He  supposed  that  it  was  the 
lot  next  that  belonged  to  Armour.  Armour 
labored  under  the  same  mistake.  He  lived  In 
the  vicinity.  He  saw  the  complainant  pro- 
gressing from  day  to  day  with  these  improve- 
ments. If  he  knew  this  to  be  his  lot  his  si- 
lence was  fraud  upon  the  complainant;  but 
this  Is  not  pretended.  He  admits  that  he  did 
not  suspect  the  erections  to  be  on  his  lot  until 
some  time  after  their  erection,  when,  by  ac- 
tual measurement  to  his  surprise,  he  discover- 
ed the  mistake."  The  conclusion  of  the  court 
was  that  it  would  be  most  unjust  to  permit 
Armour  to  take  the  improvements,  and  ac- 
cordingly full  relief  was  decreed  in  favor  of 
the  complainant  In  our  opinion,  it  would, 
under  the  circumstances  of  this  case,  be 
equally  unjust  to  allow  the  appellee  or  the 
public  to  place  upon  the  appellant  the  whole 
loss,  which,  upon  the  most  favorable  view  of 
the  case  for  the  appellee,  resulted  from  a 
common  mistake.  We  hold,  therefore,  that 
while  the  facts  of  the  case  show  a  dedication 
of  the  bed  of  Chestnut  street  or  avenue  as 
designated  on  the  plat  and  referred  to  In  the 
deeds  to  both  the  appellant  and  appellee,  yet 
the  appellant  Is  entitled,  whenever  hereafter 
Chestnut  street  or  avenue'  shall  be  opened,  to 
such  compensation  as  shall  be  ascertained  to 
be  the  fair  market  value  of  her  buildings  in 
the  bed  of  the  street  Decree  reversed,  with 
costs  to  appellant  and  cause  remanded. 

(185  Pa.  St  CM) 
In  re  NEBINGER'S  ESTATE. 
Appeal  of  LAXDIS. 
(Supreme  Court  of  Pennsylvania.    April  11, 
1898.) 
Wills— Construction— Intestacy. 
Testator  dies  intestate  as  to  one-sixteenth 
of  his  reeiduary  estate,  B.,  for  whom  there  was 
left  in  trust  for  life  one-eighth  thereof,  having 
died  leaving  issue;    the  provision  being  that  on 
the  death  of  B.,  if  she  leave  issue,  half  the  prin- 
cipal of  snch  fund  shall  go  to  them,  and,  if  she 
die  without  issue,  then  the  whole  of  the  prin- 
cipal to  a  Catho'ic  order,  to  be  used  in  erecting 
the  "hospital  as  above  stated";  an  omission,  by 
mistake,  of  words,  giving  the  remaining  one- 
sixteenth  for  the  hospital  in  case  B.  died  leav- 
ing issue,  not  necessarily  being  shown  by  the 
fact   that  a   previous    paragraph,   giving   one- 
eighth  of  the  residue  in  trust  for  A.  for  life, 
provided,  In  case  A.  died  leaving  issue,  that  one- 
half  the  principal  go  to  them,  and  the  other  half 
to  said  order,  to  be  used  in  erecting  the  "hospital 
on  the  above-mentioned  lot  of  land,"  and,  in 
case  A.  died  without  issue,  giving  all  the  prin- 
cipal to  said   order,  in  language  identical   with 
that  employed  in  case  of  B.  dying  without  issue; 
the   words    "hospital    as   above   stated"    being 
referable  to  a  preceding  bequest,  to  be  used  in 
erecting  a  hospital  on  a  certain  lot 

Appeal  from  orphans'  court  Philadelphia 
county. 

In  the  matter  of  the  estate  of  Andrew  Neb- 
Inger,  deceased.  .  From  a  decree  sustaining  ex- 
ceptions to  the  adjudication  of  the  auditing 
judge  on  the  account  of  the  trustee  under  the 
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will   of  deceased,  John  B.   Landls,  guardian, 
appeals.    Reversed. 

Landls  &'  Smead  and  R.  M.  Henderson,  for 
appellant    V.  Gilpin  Robinson,  for  appellee. 

STERRETT,  a  3.  This  appeal,  by  the 
guardian  of  the  three  minor  children  of  Annie 
H.  Reetem,  deceased,  from  the  decree  of  the 
court  below  sustaining  exceptions  to  the  ad- 
judication of  the  auditing  Judge,  Involves  the 
construction  of  the  last  will  of  Andrew  Nebln- 
ger,  deceased.  After  making  pecuniary  be- 
quests to  Individuals  and  charities,  the  testa- 
tor says:  "I  give  and  bequeath  unto  the  Sis- 
ters of  the  Order  of  St.  Francis  the  sum  of  live 
thousand  dollars,  to  be  by  them  used  and  ex- 
pended in  the  erection  and  construction  of  a 
hospital  on  the  lot  bounded  on  the  north  by 
Tasker  street,  south  by  McKean  street,  east 
by  Broad  street,  and  west  by  Nebinger  ave- 
nue." He  then  says:  "As  to  the  rest,  residue, 
and  remainder  of  my  estate,  real,  personal,  and 
mixed,  of  what  nature  and  kind  soever,  and 
wheresoever  the  same  may  be  at  the  time  of 
my  decease,  I  give,  devise,  and  bequeath  aa  fol- 
lows." Two-fourths  are  then  given  to  his 
brother,  Robert,  absolutely.  One-fourth  Is  giv- 
en as  a  separate  use  trust  to  his  sister  Charlotte 
C.  Sheafer,  for  life.  After  her  decease,  one- 
half  of  this  fourth  Is  to  be  held  in  trust  for 
her  son,  Andrew  N.  Sheafer,  for  life,  If  living; 
and  on  his  death  in  trust  for  his  children.  He 
then  continues:  "As  to  the  other  half  part  of 
said  principal,  which  is  the  one-sixteenth  of  my 
residuary  estate,  to  grant,  convey,  and  assign 
the  same  to  the  Sisters  of  the  Order  of  St 
Francis,  their  successors  and  assigns,  to  be 
by  them  expended  in  the  construction  and 
erection  of  the  hospital  on  the  above-mention- 
ed lot  of  ground."  In  the  event  of  the  death 
of  his  nephew,  Andrew  N.  Sheafer,  without  Is- 
sue, this  one-eighth  part  of  the  residuary  es- 
tate Is  given  to  the  Sisters  of  the  Order  of  St. 
Francis  in  language  Identical  with  that  em- 
ployed in  a  similar  bequest  in  the  next  para- 
graph of  the  will,  substituting  nephew  for 
niece.  In  the  next  paragraph— the  one  in  dis- 
pute—he says:  "And  at  and  immediately  up- 
on the  decease  of  my  said  sister,  then  to  collect 
and  receive  the  rents,  issues,  and  profits  there- 
of, and  pay  the  remaining  half  part  thereof 
from  time  to  time,  when  and  as  the  same  shall 
be  got  In  and  received,  unto  my  niece,  Annie 
H.  Beetem,  daughter  of  my  said  sister  Char- 
lotte C.  Sheafer,  for  and  during  the  term  of 
her  natural  life,  so,  nevertheless,  that  the  same 
shall  be  for  her  sole  and  separate  use  not- 
withstanding any  coverture,  and  not  to  be  in 
any  way  or  manner  whatever  liable  to  the  con- 
tracts or  engagements  of  any  husband,  and  not 
to  be  in  any  way  or  manner  subject  to  the 
control  or  interference  of  such  husband.  And 
at  and  immediately  upon  the  decease  of  my 
said  niece,  Annie  H.  Beetem,  if  she  shall  leave 
any  child  or  children,  or  lawful  issue  of  any 
deceased  child  or  children,  her  surviving,  then 
as  to  the  principal  of  the  share  In  trust,  as  to 


the  one-half  part  thereof,  being  the  one-six- 
teenth of  my  residuary  estate,  to  and  for  the 
only  proper  use  and  behoof  of  all  and  every 
the  child  or  children  which  she,  my  said  niece, 
Annie  H.,  may  leave  surviving  her,  and  the 
lawful  Issue  of  any  of  them  who  may  then  be 
deceased  having  left  such  Issue,  to  be  equally 
divided  between  them  share  and  share  alike; 
such  Issue  of  any  deceased  child  of  my  niece 
taking,  however,  only  such  part  or  share  as  his, 
her,  or  their  deceased  parent  or  parents  would 
have  had  or  taken  had  he,  she,  or  they  been 
living.  And  in  the  event  of  the  decease  of  my 
said  niece  without  any  child  or  children  or  is- 
sue of  any  deceased  child  her  surviving,  then 
In  trust  to  grant,  convey,  and  assign  the  whole 
of  the -said  principal  sum,  which  is  the  one- 
eighth  part  of  my  said  residuary  estate,  unto 
the  Sisters  of  the  Order  of  St.  Francis,  their 
successors  and  assigns,  to  be  by  them  used  and 
expended  In  the  erection  of  the  hospital  aa 
above  stated."  The  remaining  one-fourth  of 
the  residuary  estate  is  given  In  trust  for  an- 
other sister,  Mrs.  Mary  A.  McMlnn,  for  life, 
and  then  to  her  husband  for  life,  and  at  their 
death  the  sum  of  $2,000  Is  directed  to  be  paid  to 
each  of  three  charities,  "and  the  residue  there- 
of unto  the  Sisters  of  the  Order  of  St.  Francis, 
to  be  by  them  used  and  expended  In  the  erec- 
tion and  construction  of  the  aforesaid  hospital 
building."  Testator's  niece,  Annie  H.  Beetem. 
died,  leaving  three  minor  children  surviving 
her,  whose  guardian  Is  the  appellant  The 
learned  auditing  Judge  held  that,  under  the 
above-quoted  paragraph  of  the  will,  there  was 
an  intestacy  as  to  the  one-sixteenth  part  of 
the-  residue  included,  but  not  disposed  of, 
therein,  and  accordingly  awarded  the  same  to 
the  testator's  heirs  at  law;  but  the  court  in 
banc,  sustaining  exceptions  to  the  adjudication, 
awarded  the  fund  to  the  Sisters  of  the  Order 
of  St  Francis,  In  order  to  carry  out  what  was 
held  to  be  the  testator's  Intention  as  expressed 
In  his  will. 

In  this  we  think  the  learned  court  erred.  In 
our  opinion,  the  will  is  not  susceptible  of  such 
construction.  When  no  evidence  has  been  in- 
troduced to  explain  ambiguous  expressions,  or 
when  no  ambiguity  exists,  the  language  em- 
ployed by  the  testator  is  our  only  guide.  In 
this  case  the  testator,  In  terms  which  call  for 
no  construction,  disposed  of  two-fourths  of  bis 
residuary  estate  absolutely,  after  specific  be- 
quests. The  remaining  two-fourths  are  sepa- 
rate use  trusts  for  and  during  the  respective 
lives  of  testator's  two  sisters.  After  further 
contingent  trusts,  and  at  their  termination, 
the  remainders,  with  the  exception  of  the  one- 
sixteenth  in  question,  are  left  In  unequal  pro- 
portions to  several  charities.  That  one-six- 
teenth part  of  the  residue  is  undisposed  of  only 
In  the  event  of  a  life  tenant  (Mrs.  Beetem)  dy- 
ing with  Issue  then  living,— an  event  which  has 
actually  happened.  Provision  Is  made  for  the 
death  of  said  life  tenant  without  Issue  surviv- 
ing her;  in  which  event  the  one-sixteenth  in 
question,  with  another  equal  portion,  thereto- 
fore settled  on  the  life  tenant,  passes  to  the  Sis- 
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ten  of  the  Order  of  St  Francis.  Appellee's 
contention  Is  that  the  failure  to  dispose  of  the 
one-sixteenth  in  question  was  an  oversight  on 
the  part  of  the  scrivener  or  of  the  testator,— 
that  the  intent  of  the  latter  not  to  die  intes- 
tate is  apparent  from  the  will,  and  that  the  be- 
quest of  this  and  another  equal  portion  to  the 
Sisters  of  the  Order  of  St.  Francis,  in  the  event 
of  the  life  tenant  dying  without  issue,  shows 
an  intent  that  the  same  Sisters  should  have 
the  portion  In  question.  It  Is  further  suggested 
that  they  are  given  the  residue  of  the  Mary 
A.  McMlnn  trust,  and  that  the  clause  dispos- 
ing of  the  one-sixteenth  held  In  trust  for  An- 
drew N.  Sheafer  upon  his  death  Is  Identical 
with  the  clause  disposing  of  the  one-sixteenth 
held  in  trust  for  Annie  H.  Beetem  upon  her 
death,  with  the  exception  of  the  omitted  por- 
tion. Speaking  of  the  Interest  of  the  appellee 
under  these  two  last-mentioned  clauses,  the 
learned  court  below  says:  "That  Its  share  in 
the  gift  to  the  niece  was  meant  to  be  Identical 
with  the  share  to  the  gift  to  the  nephew  Is  as 
clear  as  anything  in  the  compass  of  probabili- 
ties." This  much  may  be  conceded,  and  yet 
the  appellee  may  not  be  entitled  to  the  fund. 
It  Is  not  a  question  of  probabilities,  but  of  In- 
tention. In  Jarm.  Wills,  *356,  it  Is  said: 
"Conjecture  Is  not  permitted  to  supply  what 
the  testator  has  failed  to  indicate,  for,  as  the 
law  has  provided  a  definite  successor  In  the  ab- 
sence of  disposition,  It  would  be  unjust  to  allow 
the  right  of  this  ascertained  object  to  be  su- 
perseded by  the  claim  of  any  one  not  pointed 
out  by  the  testator  with  equal  distinctness.  The 
principle  of  construction  here  referred  to  has 
found  expression  In  the  familiar  phrase  that 
the  heir  Is  not  to  be  disinherited  unless  by  ex- 
press words  or  necessary  implication."  In  re 
De  Sliver's  Estate,  142  Pa.  St.  75,  21  AtL  882, 
the  learned  court  below  used  the  following 
language,  which  on  appeal  was  adopted  by  this 
court:  "The  rights  conferred  by  the  Intestate 
laws  are  only  taken  away  by  a  will  which  ef- 
fectually disposes  of  the  entire  estate  of  the  de- 
cedent; and,  while  a  construction  is  not  to  be 
adopted,  if  It  can  be  avoided,  which  will  lead 
to  an  Intestacy,  Interpretation  is  never  to  as- 
sume the  proportion  of  reformation.  The  ques- 
tion Is  confined  to  the  meaning  of  what  the  tes- 
tator has  said,  and  does  not  extend  to  the  con- 
sideration of  what  he  might  have  said,  but 
did  not.  The  maxim  also  Is  fundamental  that 
the  heir  or  statutory  distributee  will  not  be 
disinherited  except  by  express  words  or  neces- 
sary Intendment"  In  this  state,  the  rule  that  In 
the  construction  of  a  will  of  doubtful  meaning 
every  Intendment  Is  to  be  made  in  favor  of  the 
heir  or  next  of  kin  is  of  universal  application. 
Clayton  v.  Clayton,  3  Bin.  486;  Brendlinger  v. 
Brendlinger,  26  Pa.  St.  132;  Hancock's  Appeal, 
112  Pa.  St.  532, 5  Atl.  56.  As  an  Illustration  of  the 
extent  to  which  our  courts  have  gone  in  the  in- 
terest of  the  heir,  it  is  only  necessary  to  re- 
fer to  In  re  Gray'B  Estate,  147  Pa.  St.  67,  23 
Atl.  205,  where  the  cases  are  reviewed,  and  it 
is  held  that  a  lapsed  legacy  passes  to  the  next 
of  kin,  as  a  case  of  partial  Intestacy,  although 


this  rule,  as  stated  by  our  Brother  Mitchell, 
on  page  74,  147  Pa.  St,  and  at  page  206,  23 
AtL,  "is  a  sacrifice  of  the  well-settled  pre- 
sumption that  a  testator  does  not  mean  to  die 
Intestate  as  to  any  portion  of  his  estate,  and 
also  of  his  plain  actual  intent— shown  In  the 
appointment  of  general  residuary  legatees— 
that  the  next  of  kin  shall  not  participate  In  the 
distribution  at  all.  The  rule  is  in  fact  a  con- 
cession to  the  set  policy  of  the  English  law,  no- 
where more  severely  asserted  than  in  chancery, 
to  keep  the  devolution  of  property  in  the  regu- 
lar channels  to  the  heir  and  next  of  kin  when- 
ever it  can  be  done."  In  Be  Wain's  EBtate, 
156  Pa.  St  194,  27  Atl.  59,  it  was  held  that, 
where  part  of  a  residuary  legacy  is  revoked  by  . 
codicil  without  a  substitutionary  gift  the 
amount  passes  to  the  next  of  kin,  and  not  to 
the  other  residuary  legatees,  notwithstanding 
the  rule  that  the  execution  of  a  codicil  is  a 
republication  of  the  will. 

Appellee  contends,  however,  that  Ferry's  Ap- 
peal, 102  Pa.  St  207,  and  In  re  Stevens'  Es- 
tate, 164  Pa.  St  20»,  30  Atl.  243,  are  direct  au- 
thorities for  a  transposition  of  the  language 
of  the  will  by  placing  the  last  sentence  of  the 
paragraph  under  consideration  before  the  sen- 
tence immediately  preceding  It  and  In  that  way 
expressing  the  meaning  for  which  the  order 
contends.  But  In  both  the  cases  cited  It  la  plain 
that  the  testator,  as  stated  in  the  opinion  of 
the  court  in  the  former  case,  "neglected 
*  *  *  to  give  the  natural  and  logical  order 
of  his  thought"  In  2  Jarm.  Wills,  "499,  the 
learned  author  Intimates  that  the  transposition  ' 
of  words  or  sentences  should  be  limited  to  cases 
where  a  clause  or  expression  Is  otherwise  sense- 
less or  contradictory.  As  an  illustration  of 
this,  see  Bauer  v.  Molllnger,  138  Pa.  St  338,  22 
Atl.  89.  It  Is  practically  conceded  by  the 
learned  counsel  for  appellee  that  such  construc- 
tion Is  permissible  only  In  case  of  apparent 
ambiguity  due  to  the  language  of  the  will  It- 
self. He  accordingly  argues  that  "the  words 
■hospital  as  above  stated,'  in  the  clause  as  It 
stands,  without  supplying  the  omission,  clearly 
relate  to  the  omitted  portion  [consisting  of  over 
fifty  words],  and  show  that  it  was  omitted." 
Unfortunately  for  this  contention,  the  quoted 
words  apply  with  equal  force  to  the  bequest 
of  $5,000  In  the  earlier  part  of  the  will.  If  the 
language  here  used  had  referred  to  the  hospital 
"as  above  stated  to  this  paragraph,"  or  by  oth- 
er words  Indicated  an  omission,  and  the  char- 
acter thereof,  there  would  be  much  force  in  the 
suggestion;  but  as  there  is  nothing  here  to 
take  the  case  beyond  the  limits  of  mere  con- 
jecture, however  much  we  may  be  satisfied  that 
there  was  an  omission  of  some  sort  we  have 
no  means  of  supplying  it  Without  further 
consideration  of  the  subject,  we  think  the 
learned  auditing  Judge  was  right  in  holding 
that  there  was  Intestacy  as  to  the  one-sixteenth 
to  question,  and,  as  to  so  much  of  the  decree  as 
relates  to  that  amount,  the  same  is  reversed, 
with  costs  to  be  paid  by  the  appellee,  and  the 
record  remitted  for  correction  to  accordance 
with  this  opinion. 
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(185  Pa.  St.  376) 

COMMONWEALTH  v.  HUFNAL. 
(Supreme  Court  of  Pennsylvania.    April  11, 
1898.) 
ADCLTKtuTioN— Skimmed  Milk. 
Act  Jnne  26,  1895  (P.  L.  317).  "An  act  to 
orovide  against  the  adulteration  of  food,"  though 
providing:     "An  article  snail  be  deemed  to  be 
adulterated:    *    •    *    (a)  In  the  case  of  food: 
*    *    *    (3)  if  any  valuable  or  necessary  con- 
stituent or  ingredient  has  been  wholly  or  in  part 
abstracted  from   it,"— does  not  authorize   con- 
viction of  one  who.  under  the  description  of 
"skimmed   milk,"  sells  milk   from   which   the 
cream   has  been   taken  by  separator  process, 
known   as   the   "centrifugal   method,"    though 
thereby  more  cream  is  extracted  than  by  the 
old-fashioned  skimming  process. 

Appeal  from  court  of  quarter  sessions,  Phil- 
adelphia county. 

Elizabeth  Hufnal  was  convicted  of  selling 
adulterated  food,  and  appeals.    Reversed. 

Wm.  Righter  Fisher,  for  appellant.  Sam- 
uel A.  Boyle,  Asst.  Dist.  Atty.,  and  George  S. 
Graham,  Dlst.  Atty.,  for  the  Common-wealth. 

MITCHELL,  J.  The  appellant  was  Indicted 
under  the  act  of  June  26,  1895  (P.  L.  317),  en- 
titled "An  act  to  provide  against  the  adultera- 
tion of  food,"  eta;  and  the  offense  charged 
was  selling,  as  "skimmed  milk,"  milk  from 
which  the  cream  had  been  taken  by  the  cen- 
trifugal, or  separator,  process.  The  word 
"adulteration,"  In  its  ordinary  and  proper 
sense,  means  the  corruption,  debasing,  or 
making  impure  by  the  admixture  of  a  foreign 
or  inferior  substance  or  ingredient  Cent. 
'  Diet.;  Oxford  New  English  Diet;  Webst.  Int 
Diet  (Ed.  1893).  It  was  therefore  Incumbent 
on  the  commonwealth  to  prove  that  the  word 
was  used  in  the  statute  in  a  sense  different 
from  its  ordinary  meaning,  and  sufficient  to 
cover  the  act  charged  as  a  violation.  This  the 
commonwealth  undertook  to  do  by  reference 
to  the  third  subdivision  of  section  3,  as  fol- 
lows: "Sec.  3.  An  article  shall  be  deemed  to 
be  adulterated  within  the  meaning  of  this 
act:  (a)  In  the  case  of  food:  •  •  *  (3)  If 
any  valuable  or  necessary  constituent  or  in- 
gredient has  been  wholly  or  in  part  abstract- 
ed from  It"  The  facts  were  not  really  In  dis- 
pute, and  showed  that  there  were  in  common 
use  three  methods  of  separating  the  cream 
from  the  whole  milk:  First,  the  immemorial 
skimming,  by  setting  the  milk  in  shallow  ves- 
sels, and  allowing  the  cream  to  rise,  and  then 
removing  it  by  a  sliding  motion  of  a  paddle 
or  dipper;  secondly,  the  Cooley  process,  of 
setting  the  milk  in  deep  vessels,  subjecting 
it  to  rapid  cooling,  and  then  drawing  off  the 
heavier,  watery  ingredients  from  the  bottom; 
and,  thirdly,  the  centrifugal  method,  by  which 
the  milk  Is  subjected  to  a  rotary  motion,  with 
very  high  velocity,  which  separates  the  wa- 
tery ingredients  from  the  cream  by  reason  of 
their  greater  specific  gravity.  All  three  of 
these  methods  are  alike  in  being  mechanical 
only,  and  dependent  on  the  difference  in  grav- 
ity between  the  cream  and  the  other  constitu- 
ents.   It  was  admitted  that  the  milk  sold  by 


the  appellant  was  produced  by  the  third  pro- 
cess; that  it  was  sold  under  the  name  of 
"skimmed  milk,"  plainly  so  marked;  and  it 
was  not  charged  that  any  other  substance 
was  mixed  with  it  But  the  commonwealth 
claimed  that  by  the  centrifugal  process  a 
much  larger  proportion  of  the  cream  or  butter 
fat  (amounting  practically  to  the  whole  of 
that  component)  was  removed  from  the  milk 
than  by  the  ancient  process,  which  alone 
could  rightfully  be  called  skim  m  lug,  and  that 
therefore,  the  milk  was  adulterated,  In  the 
statutory  sense,  by  having  a  "valuable  or 
necessary  constituent  or  ingredient  wholly  or 
In  part  abstracted  from  It"  The  learned 
Judge  of  the  quarter  sessions  and  the  majori- 
ty of  the  superior  court  took  this  view,  but 
we  are  of  opinion  that  it  was  erroneous.  The 
act  in  question  deals  with  the  affairs  of  every- 
day life,  and  is  highly  penal  in  its  provisions. 
There  is  therefore  double  reason  why  its  lan.- 
guage  should  be  construed  according  to  its 
popular,  practical,  everyday  use  among  the 
people.  It  may  be  conceded  that  the  word 
"skim"  or  "skimming"  has  not  materially 
changed  from  its  long-established  meaning, 
and  that  it  refers  to  a  process  substantially 
the  same,  whether  performed  with  a  South- 
ern plantation  gourd,  a  big  New  Jersey  clam 
shell,  or  a  modern  patent  tin  skimmer.  When, 
however,  we  come  to  name  the  product  the 
process  becomes  a  mere  incident,  and  the 
substantial  subject  Is  the  difference  in  quali- 
ty between  the  article  in  its  original  and  in 
its  subsequent  state.  The  cream  does  not 
change  its  name,  although  under  the  new 
process  It  is  more  exclusively  composed  of 
the  butter  fat  than  under  the  old.  So  it  id 
with  the  residuum  of  skimmed  milk.  Milk 
is  only  one  of  the  thousand  things  that  may 
be  skimmed,  though  It  is  undoubtedly  one  of 
the  first  and  most  universal  to  which  the 
name  and  the  process  were  applied;  and  popu- 
lar use,  the  "Jus  et  norma  loquendl"  of  Hor- 
ace, has  preserved  the  name  of  the  process, 
even  though  the  implements  employed  have 
varied.  So  the  practical  common  sense  of 
the  people  in  dealing  with  the  product  has 
looked  to  substance,  rather  than  mere  pro- 
cess, and  has  called  milk  from  which  the 
cream  has  been  taken  by  its  ancient  name 
of  "skimmed  milk,"  without  regard  to  wheth- 
er the  cream  was  skimmed  in  the  primitive, 
or  abstracted  in  a  more  modern,  way.  The 
dictionaries  support  this  definition  of  the 
word:  "The  milk  from  which  cream  is  sepa- 
rated Is  skimmed  milk."  Cent.  Diet  sub 
verb.  "Milk."  "Skim  milk,  milk  from  which 
the  cream  has  been  taken."  Webst.  Int.  Diet 
(Ed.  1893).  "Skim  milk,  milk  from  which  the 
cream  has  been  removed."  Standard  Diet 
We  believe  this  is  the  popular  understanding 
and  use  of  the  term  "skimmed  milk,"  and  we 
find  a  notable  Instance  of  it  in  the  testimony 
even  of  the  witnesses  for  the  commonwealth 
in  this  case.  The  chief  inspector  of  milk, 
strenuous  as  he  was  to  show  that  the  milk 
sold  by  appellant  was  not  skimmed,  but  adul- 
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terated,  has  continual  recourse  to  the  phrase 
'  separator  skimmed";  and  the  chemist,  in  tes- 
tifying to  the  results  of  analysis,  constantly 
uses  the  terms  "hand -skimmed"  and  "so-call- 
ed separator  skimmed."  Nor  are  we  without 
legislative  usage  to  the  same  effect  The  act 
of  June  10,  1881  (P.  L.  p.  116),  "To  protect 
the  manufacturers  of  butter  and  cheese," 
makes  It  a  penal  offense  to  sell  to  any  such 
manufacturer,  with  intent  to  defraud,  any 
milk  diluted  with  water,  or  adulterated,  un- 
cleanly or  impure  milk,  or  "any  milk  from 
which  -  the  cream  has  been  taken,  or  milk 
commonly  known  as  skimmed  milk."  We  are 
constrained  to  hold,  therefore,  that  skimmed 
milk  Is  not  adulterated  milk,  even  within  the 
very  broad  and  peculiar  meaning  of  the  word 
"adulterated"  in  the  act  of  1895.  Undoubted- 
ly, If  sold  as  "whole  milk"  or  even  as  "milk," 
without  any  descriptive  epithet,  it  would  be 
within  the  statute,  as  milk  from  which  a  val- 
uable constituent  had  been  abstracted.  But, 
even  though  It  has  lost  its  most  valuable  in- 
gredient, skimmed  milk  Is  still  a  useful  and 
Important  article  of  consumption,  and  its  sale 
has  never  been  prohibited.  When  sold  can- 
didly under  Its  own  name,  there  is  nothing 
legally  or  morally  wrong  in  the  transaction. 
And  ''skimmed  milk"  we  understand  to  be 
the  generic  term  by  which  is  meant  milk 
from  which  its  natural  cream  has  been  taken 
in  part  or  in  whole.'  The  process  is  a  mere 
Incident,  and  the  result  in  the  product  is  a 
difference  only  in  the  proportion  of  the  cream 
or  fatty  constituents  left  in  It,— a  difference 
of  quality  only,  and  not  greater,  as  appears, 
than  that  in  milk  skimmed  once  or  skimmed 
twice  In  the  old-fashioned  way,  and  after  12 
hours'  or  after  24  hours'  setting.  It  is  conced- 
ed that  the  centrifugal  method  takes  out  a 
larger  proportion  of  the  cream  than  the  other 
processes,  and  It  is  suggested  that  It  should 
properly  be  called  "separator  milk,"  as  in  fact 
lt.was  by  some  of  the  witnesses  in  this  case, 
though  the  most  intelligent  or  best  educated 
of  them  used  the  qualifying  phrase  "so-call- 
ed" to  Indicate  that  it  was  not  a  commonly 
recognized  term.  There  may  not  improbably 
come  a  time  when  the  variations  in  the  qual- 
ity of  skimmed  milk  shall  receive  popular 
recognition  and  differentiation  by  name,  but 
whether  the  product  of  the  old  method  or  the 
new  shall  retain  the  old  name  is  something 
that  neither  jurist  nor  philologist  can  foretell. 
This  is  an  age  of  mechanical  and  Industrial 
revolution,  and  all  of  us  who  have  passed 
middle  life  have  seen  an  entire  change  in  the 
methods  and  processes  of  production  in  near- 
ly everything  that  we  use  in  our  daily  life. 
Nearly  everything  that  In  our  youth  was 
made  singly  by  the  individual  mechanic  Is 
made  now  in  thousands  or  millions  by  ma- 
chinery in  the  factory.  In  some  cases  the 
newcomer  has  had  to  take  a  distinctive  title, 
while  in  others  he  has  elbowed  out  his  prede- 
cessor and  appropriated  his  name.  Our  fa- 
thers' carpenters  made  the  doors  and  win- 
dow sashes  for  each  house  separately,  and 


when  the  new  order  of  wholesale  making  was 
introduced  it  had  to  call  Itself  "mill  work." 
The  latter  has  certainly  come  out  victor  in 
popular  use.  Whether  It  has  triumphed  also 
in  the  language,  I  do  not  know;  but  I  sus- 
pect that  the  citizen  who  wants  a  house  fur- 
nished with  doors  and  sashes  made  in  the  old 
way  will  have  to  specify  that  he  wants  them 
"hand  made,"  and  insist  pretty  strongly  be- 
fore he  gets  them.  .His  grandfather  would 
have  had  no  such  necessity  of  defining  bis 
wants.  There  may  come  a  time  when  popu- 
lar use  will  differentiate  skimmed  milk  into 
."separator"  and  "hand  skimmed,"  or  similar 
terms  of  classification,  but  there  Is  no  such 
use  now,  and  none  can  be  adopted  by  antici- 
pation for  the  construction  of  a  penal  statute. 
The  act  of  July  7,  1885  (P.  L.  p.  260),  has  no 
applicability  to  this  case,  and  the  references 
to  it  by  the  expert  witnesses  were  Irrelevant 
and  erroneous. 

Most  of  the  assignments  of  error  must  be 
overruled,  and  it  is  not  necessary  to  discuss 
them  In  detail.  But  the  fifteenth,  which  cov- 
ers the  defendant's  point  that  the  third  clause 
of  the  third  section  of  the  act  does  not  apply 
to  separator  skimmed  milk,  when  sold  as 
skimmed  milk,  must  be  sustained.  The  point 
should  have  been  affirmed.-  On  the  undisput- 
ed facts  of  the  case,  the  jury  should  have  re- 
ceived a  binding  direction  to  find  a  verdict  of 
not  guilty.  Judgment  reversed,  and  appel- 
lant is  discharged  without  day. 


(185  Pa.  St.  406) 
TUBTON  v.  POWELTON  ELECTRIC  CO.  et  al. 
(Supreme  Court  of  Pennsylvania.    April  11, 

1898.) 

Joint  Tobt  Feasors— Negligence— Insteoo 

tions. 

1.  As  there  is  no  right  of  contribution  between 
joint  tort  feasors,  one  of  two  sued  as  such  can- 
not complain  that  the  action  is  dismissed  as  to 
the  other. 

2.  Considered  in  connection  with  its  context, 
the  part  of  the  instruction  in  brackets  does  not 
invade  the  province  of  the  jury,  where  the  court, 
after  stating  that  plaintiffs  contention  was  that 
defendant's  wire  .became  worn,  and  the  elec- 
tricity ran  down  a  guy  wire,  causing  the  acci- 
dent, and  that  it  was  for  the  jury  to  say  wheth- 
er that  was  the  cause,  continued:  "If  you 
should  think"  it  was,  the  question  would  be, 
"has  this  electric  light  company  been  guilty  of 
negligence  which  caused  the  accident?    Negli- 


gence 


is  the  absence  of  proper  care 


under  the  circumstances  of  the  case.  Every 
man  understands  that  care  which  is  sufficient 
for  a  barrel  of  potatoes  is  negligence  with  a 
barrel  of  gunpowder.  [This  wire  is  admittedly 
a  dangerous  wire.  It  is  insulated  for  that, 
among  other  reasons.  And  the  question  is 
whether  you  consider  that  putting  a  wire  of  that 
kind  on  a  pole  already  covered' with  other  wires, 
and  going  through  the  city,  *  *  *  is  not  a 
very  dangerous  tiling,  of  itself,]  The  question 
for  you  to  decide  is,  do  you  think  that  this  com- 
pany took  such  care  and  supervision  of  this 
wire,  under  the  circumstances,  as,  considering 
its  dangerous  nature,  they  should  have?  If  you 
think  they  did  everything  they  ought  to  do  to 
protect  the  public  •  and  everybody  else,  they 
would  not  be  guilty  of  negligence.  If  you 
think  they  did  not,  they  would  be." 
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Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  Emily  B.  Turton  against  the 
Powelton  Electric  Company  and  another. 
Judgment  for  plaintiff  against  said  com- 
pany, and  It  appeals.    Affirmed. 

John  K.  Andre  and  Henry  F.  Walton,  for 
appellant.    Alex.  Simpson,  Jr.,  for  appellee. 

STERRETT,  C.  J.  This  action,  against  the 
Powelton  Electric  Company,  appellant,  and 
the  Postal  Telegraph  Cable  Company,  as  Joint 
tort  feasors,  was  brought  to  recover  damages 
for  personal  Injuries  to  the  plaintiff  alleged 
to  have  been  caused  by  an  electric  current 
negligently  brought  in  contact  with  her  per- 
son by  one  or  both  of  the  defendant  compa- 
nies. When  the  testimony  was  all  Intro- 
duced, the  learned  trial  Judge  directed  a  ver- 
dict In  favor  of  the  Postal  Telegraph  Cable 
Company,  and  submitted  to  the  Jury  the 
question  of  appellant  company's  liability  un- 
der all  the  evidence.  His  action  In  thus  di- 
recting a  verdict  in  favor  of  one  of  the  de- 
fendants has  been  assigned  for  error;  but 
inasmuch  as  Joint  tort  feasors  are  Jointly  and 
severally  liable  for  injuries  caused  by  their 
torts,  and,  as  between  themselves,  no  right 
of  contribution  exists,  the  appellant  company 
has  no  standing  to  complain  of  the  action 
of  the  court  in  directing  a  verdict  In  favor  of 
its  co-defendant.  Independently  of  that, 
however,  the  action  complained  of  was  clear- 
ly right,  and  the  fourth  specification  of  error 
is  dismissed. 

The  refusal  of  the  court  to  give  binding  in- 
structions In  favor  of  appellant  company  Is 
also  assigned  as  error.  It  Is  wholly  unnec- 
essary to  review  the  testimony  in  detail,,  for 
the  purpose  of  showing  how  unfounded  this 
complaint  Is,  and  what  manifest  error  It 
would  have  been  to  have  granted  the  re- 
quest In  view  of  the  undisputed  evidence, 
it  could  not  be  seriously  questioned  that 
plaintiff's  Injuries  resulted  from  an  electric 
shock  received  from  a  guy  wire  running  from 
a  pole  in  the  street  across  plaintiff's  yard  to 
an  attachment  in  the  wall  of  a  neighboring 
property.  While  It  was  shown  that  numer- 
ous telegraph  and  other  wires  were  strung 
upon  the  same  pole,  the  evidence  tended 
strongly  to  prove  that  the  current  which 
caused  plaintiff's  Injury  came  from  the  elec- 
tric light  company's  wire.  It  was  testified 
that  the  voltage  or  pressure  from  the  other 
wires  was  not  sufficient  to  have  caused  such 
an  Injury.  It  was  also  clearly  shown  that 
the  insulation  of  appellant  company's  wire,  In 
close  proximity  to  the  guy  wire,  was  worn 
off  by  contact  with  the  latter,  and  that 
flames  and'  sparks  had  been  seen  at  this 
point  for  months  before  the  accident  This 
and  much  other  evidence  of  a  similar  char- 
acter not  only  required  submission  of  the 
case  to  the  Jury,  but  it  is  also  a  complete 
answer  to  appellant  company's  contention 
that  it  had  no  notice  of  the  defective  and 


dangerous  condition  of  Its  wire.  It  was 
clearly  shown  that  the  wire  had  been  In  such 
a  defective  condition  so  long  prior  to  the  ac- 
cident that  It  was  impossible  to  escape  the 
conclusion  that  the  company  knew,  or  at 
least  ought  to  have  known,  the  fact 

The  case  was  fairly  submitted  to  the  Jury, 
with  well-guarded  instructions,  not  only  as 
to  the  primary  liability  for  the  injury,  but 
also  as  to  the  amount  of  damages.  As  to 
the  former,  the  learned  trial  Judge  charged: 
"It  is  contended  here  by  the  plaintiff  that 
this  wire  became  worn,  and  the  electricity 
ran  down  the  other  wire,  and  produced  the 
effect  described.  You  have  heard  what  has 
been  said  by  the  other  side  against  that  the- 
ory, and  it  is  for  you  to  say,  after  consider- 
ing the  testimony,  Whether  you  think  that 
has  been  established,— whether  that  was  the 
cause  of  this  accident  If  you  should  think 
that  was  the  cause  of  the  accident  then  the 
second  question  would  be,  has  this  electric 
light  company  been  guilty  of  negligence 
which  caused  the  accident?  Negligence,  as 
its  definition  was  given  to  you  by  the  coun- 
sel for  plaintiff,  is  the  absence  of  proper 
care  under  the  circumstances  of  the  case. 
Every  man  understands  that  care  which  Is 
sufficient  for  a  barrel  of  potatoes  is  negli- 
gence with  a  barrel  of  gunpowder.  [This 
wire  is  admittedly  a  dangerous  wire.  It  Is 
Insulated  for  that,  among  other  reasons. 
And  the  question  is  whether  you  consider 
that  putting  a  wire  of  that  kind  on  a  pole 
already  covered  with  other  wires,  and  go- 
ing through  the  city  of  Philadelphia,  is  not 
a  very  dangerous  thing,  of  itself.]  The  ques- 
tion for  you  to  decide  is,  do  you  think  that 
this  company  took  such  care  and  supervision 
of  this  wire,  under  the  circumstances,  as, 
considering  its  dangerous  nature,  they  should 
have  done?  If  you  think  they  did  every- 
thing they  ought  to  do  to  protect  the  public 
and  everybody  else,  they  would  not  be  guilty 
of  negligence.  If  you  think  they  did  not, 
they  would  be."  That  part  of  the  above 
quotation  inclosed  in  brackets  constitutes  the 
fifth  specification  of  error.  When  consid- 
ered In  connection  with  its  context,  this  ex- 
cerpt is  obviously  free  from  error.  As 
explained  by  the  court,  the  question  of  de- 
fendant company's  negligence  depended  up- 
on the  proper  degree  of  care  under  the  cir- 
cumstances. As  the  degree  of  care  Increased 
with  the  dangerousness  of  the  material  and 
appliances  with  which  the  defendant  was 
dealing,  it  was  a  most  pertinent  question  to 
consider  the  character  of  the  circumstances. 
In  the  sentence  immediately  following  the 
one  assigned  for  error  the  learned  Judge 
carefully  submitted  the  question  to  the  Jury 
for  their  consideration.  The  company  ap- 
pellant has  no  Just  reason  to  complain  that 
the  question  was  thus  submitted.  Its  rights 
were  carefully  guarded,  and  the  controlling 
questions  of  fact  were  fairly  submitted  to 
the  Jury,  with  instructions  which  appear  to 
be  adequate  and  free  from  substantial  error. 
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On  the  question  of  contributory  negligence, 
It  is  sufficient  to  say  there  was  no  evidence 
to  bring  home  to  the  plaintiff  a  knowledge  of 
the  dangerous  character  of  the  guy  wire. 
There  was  therefore  nothing  to  Justify  sub- 
mission of  that  question  to  the  jury,  and  de- 
fendant's request  was  rightly  refused. 

This  disposes  of  all  the  questions  that  re- 
quire consideration.  The  verdict  was  fully 
warranted  by  the  evidence,  and  we  find  noth- 
ing In  the  record  that  would  justify  us  In 
reversing  the  judgment  entered  thereon. 
Judgment  affirmed. 


(186  Fa.  St.  385) 

COMMONWEALTH  v.  HILL 

(Supreme  Court  of  Pennsylvania.     April  11, 

1888.) 

Homicidb — Appbal — Bupbxbbdias  —  Mandath  of 

Governor. 

1.  The  mandate  of  the  governor,  authorizing 
and  requiring  the  sheriff  "to  cause  the  [death] 
sentence  of  the  said  court  to  be  executed  upon 
the  said"  H.  on  a  day  named,  between  certain 
hours,  in  the  manner  directed  by  law,  is  an 
"execution  issued,"  within  Act  May  19,  1897 
(P.  L.  67),  which  furnishes  a  complete  and  ex- 
clusive system  on  all  appeals  (section  22),  and 
provides  that  no  appeal  shall  be  allowed  unless 
taken  within  six  months  from  entry  of  sen- 
tence, order,  judgment,  or  decree  appealed  from, 
and  that  an  appeal  shall  not  "supersede  an  exe- 
cution issued,  or  distribution  ordered,  unless 
taken  within  three  weeks  from  such  entry." 

2.  The  date  of  execution  being  no  part  of  the 
sentence,  the  mandate  of  the  governor,  requir- 
ing the  sheriff  to  cause  the  sentence  to  be  exe- 
cuted on  a  day  named,  is  in  full  force,  and 
should  be  executed  without  undue  delay,  though 
the  day  named  has  passed  without  execution; 
there  having  been  no  actual  escape,  but  the 
sheriff  having  delayed  action  nnder  advice  on 
doubt  as  to  the  effect  of  an  appeal  taken  more 
than  three  weeks  after  sentence. 

Appeal  from  court  of  oyer  and  terminer, 
Allegheny  county. 

Philip  Hill  was  convicted  of  murder,  and 
appeals.    Affirmed. 

George  H.  Kane,  W.  H.  Stanton,  and  George 
W.  McLaln,  for  appellant  John  C.  Haymak- 
er, Dlst.  Atty.,  for  the  Commonwealth. 

MITCHELL,  J.  The  errors  assigned  are 
of  the  most  formal  and  perfunctory  kind,  and 
are  sufficiently  answered  in  the  opinion  of  the 
learned  judge  below  refusing  a  new  trial. 
There  is  nothing  in  the  case  to  justify  bring- 
ing It  here,  and,  Indeed,  there  is  considerable 
ground  for  belief  that  it  was  never  intended 
Jn  good  faith  to  reach  a  hearing  in  this  court. 
It  is  a  flagrant  example  of  the  perverted 
standard  of  professional  ethics  which  as- 
sumes that  counsel  should  help  his  client  to 
escape  the  proper  consequences  of  his  act  by 
any  move  or  device,  short,  perhaps,  of  ac- 
tual fraud  or  imposition.  This  is  a  very  seri- 
ous error,  and  apparently  becoming  more 
widespread,  especially  In  cases  involving  life. 
The  boundaries  of  professional  privilege  and 
professional  obligation  are  clearly  defined, 
and  in  no  way  doubtful.    Counsel  represents 


the  prisoner  to  defend  his  rights.  In  so  doing 
he  Is  bound  to  exercise  competent  learning, 
and  to  be  faithful,  vigilant,  resolute.  But  he 
Is  at  the  same  time  an  officer  of  the  court, 
part  of  the  system  which  the  law  provides 
for  the  preservation  of  individual  rights  in 
the  administration  of  justice,  and  bound  by 
his  official  oath  to  fidelity  as  well  to  the  court 
as  to  the  client  It  was  well  said  by  the 
chief  justice  in  Com.  v.  Jongrass,  181  Pa.  St 
172,  37  Atl.  207:  "There  Is  no  code  of  profes- 
sional ethics  which  is  peculiar  to  the  crim- 
inal courts.  There  are  no  methods  of  prac- 
tice to  be  tolerated  there  that  are  not  equally 
entitled  to  recognition  In  the  civil  courts." 
The  duty  of  the  counsel  Is  to  see  that  his 
client  Is  tried  with  proper  observance  of  his 
legal  rights,  and  not  convicted  except  in  strict 
accordance  with  law.  His  duty  to  his  client 
requires  him  to  do  this  much.  His  duty  to 
the  court  forbids  him  to  do  more.  An  inde- 
pendent and  fearless  bar  Is  a  necessary  part 
of  the  heritage  of  a  people  free  by  the  stand- 
ards of  Anglo-Saxon  freedom,  and  courts  must 
allow  a  large  latitude  to  the  individual  judg- 
ment of  counsel  in  determining  his  action; 
but  it  must  never  be  lost  sight  of  that  there 
Is  a  corresponding  obligation  to  the  court, 
which  Is  violated  by  excessive  zeal  or  per- 
verted Ingenuity  that  seeks  to  delay  or  evade 
the  due  course  of  legal  justice. 

The  serious  question  In  this  case,  and  the 
only  one.  Is  whether  the  appeal  to  this  court, 
without  special  allocatur,  was  a  supersedeas 
of  execution.  The  appellant  was  sentenced 
on  July  31,  1897,  and  the  governor  fixed  De- 
cember 8th  as  the  day  of  execution.  On  the 
morning  of  that  day  the  counsel  of  appellant 
entered  the  appeal  in  the  office  of  the  pro- 
thonotary  of  this  court  at  Pittsburg,  and  the 
sheriff  of  Allegheny  county,  being  advised 
that  the  question  of  supersedeas  was  at  least 
open  to  doubt  deemed  it  his  duty  to  postpone 
the  execution.  The  practical  importance  of 
the  matter  Is  so  great  that  we  think  proper 
to  consider  It  although  not  specifically  raised 
by  any  motion  of  record. 

The  doubt  seems  to  have  arisen  under  the 
act  of  May  19,  1897  (P.  L.  67),  regulating  the 
practice,  etc.,  on  appeals  to  the  supreme  and' 
superior  courts.  But  an  examination  of  the 
provisions  of  that  act  In  connection  with  the 
prior  acts  repealed  by  it  shows  that  the  doubt 
Is  not  well  founded.  Without  going  further 
back  in  the  history  of  the  law  than  the  stat- 
utes In  force  in  1897,  we  find  that  by  the  act 
to  consolidate,  revise,  and  amend  the  laws  re- 
lating to  penal  proceedings  and  pleadings, 
passed  March  31,  1860  (section  33,  P.  L.  439), 
all  persons  indicted  In  the  quarter  sessions  or 
any  county  court  of  oyer  and  terminer  might 
remove  the  indictment,  and  all  proceedings 
thereon,  Into  the  supreme  court,  by  certiorari 
or  writ  of  error,  but  only  upon  special  allow- 
ance by  the  supreme  court,  or  a  justice  there- 
of. By  section  57  of  the  same  act  (P.  L.  444), 
the  defendant  in  an  Indictment  for  murder  or 
voluntary  manslaughter  may  have  a  bill  of 
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exceptions  to  the  decision  of  the  trial  court 
on  any  point  of  evidence  or  law,  and  a  -writ 
of  error  thereon,  after  conviction  and  sen- 
tence; but  by  section  59  no  such  writ  could 
issue  except  by  special  allowance  made  upon 
application  within  30  days  after  sentence. 
By  the  act  of  February  15,  1870  (P.  L.  15),  In 
cases  of  murder  and  voluntary  manslaughter 
a  writ  of  error  was  made  of  right,  and  might 
be  sued  out  on  the  oath  of  the  defendant,  as 
in  civil  cases;  and  as  to  all  cases  of  felonious 
homicide  a  review  by  the  supreme  court  Is 
made  a  constitutional  right  by  section  24  of 
article  5  of  the  constitution  of  1874.  At  that 
time  the  statutory  limitation  for  writs  of  error 
was  two  years,  and  the  inconvenience  and  de- 
lay of  justice  by  a  review  at  the  mere  will  of 
the  prisoner  for  such  a  period  was  too  great 
to  be  long  endured.  By  the  act  of  March  24, 
1877  (P.  L.  40),  "to  prevent  delay  In  the  re- 
view of  capital  offenses  in  the  supreme  court," 
it  was  enacted  that  no  writ  should  issue  in 
such  cases  after  20  days  from  sentence,  un- 
less specially  allowed  by  the  supreme  court, 
or  a  judge  thereof.  It  thus  appears  that  by 
the  state  of  the  law  in  1897  an  appeal  in  any 
case  of  felonious  homicide  was  of  right  upon 
the  mere  oath  of  the  prisoner  that  it  was  not 
Intended  for  delay,  but  in  capital  cases,  by 
the  act  of  1877,  it  could  not  issue  more  than 
20  days  after  sentence,  without  special  allow- 
ance. The  act  of  May  19,  1897,  expressly  re- 
pealed the  act  of  March  24,  1877;  and  hence, 
apparently,  arose  the  questions  whether  an 
allocatur  is  necessary  in  any  case,  and  wheth- 
er an  appeal  does  not  operate  as  a  superse- 
deas of  execution,  without  regard  to  the  time 
when  it  is  taken.  These  questions,  however, 
overlook  the  purpose  and  language  of  the  act 
of  1897.  The  act  of  1877,  and  many  other 
acts,  including  most  of  those  heretofore  cited, 
were  expressly  repealed,  not  necessarily  to 
change  the  law  as  therein  enacted,  but  in  or- 
der, In  the  words  of  the  last  clause  of  section 
22,  that  the  act  of  1897  "shall  furnish  a  com- 
plete and  exclusive  system  in  Itself  on  all  ap- 
peals to  such  appellate  courts."  Turning  then 
to  the  act  of  1897,  as  the  exclusive  guide,  we 
find  that  all  appeals,  of  every  kind,  in  civil 
and  criminal  cases,  are  classed  together,  and 
put  under  the  same  limitations  of  time.  The 
language  of  section  1  is,  "In  every  case  in 
which  an  appeal  is  taken  to  the  supreme  or 
superior  court,"  etc.;  and,  by  section  4,  "No 
appeal  shall  be  allowed  in  any  case  unless 
taken  within  six  calendar  months  from  the 
entry  of  the  sentence,  order,  judgment  or 
decree  appealed  from  nor  shall  an  appeal  su- 
persede an  execution  Issued,  or  distribution  or- 
dered unless  taken  *  *  •  within  three 
weeks  from  such  entry."  This  limitation  In- 
cludes criminal  as  well  as  civil  cases,  not 
only  by  the  generality  of  the  language,  and 
the  use  of  the  appropriate-  word,  "sentence," 
but  also  by  the  clear  intent,  as  shown  in  the 
latter  part  of  the  same  section,  that  appeals 
taken  after  the  time  specified  shall  be  quash- 
ed on  motion,  "provided  that  in  civil  cases  in 


which  the  right  of  appeal  to  the  superior 
court  has  now  expired";  L  e.  at  the  date  of 
the  act  an  appeal  may  be  taken  within  three 
months  from  the  time  the  act  goes  into  effect 
It  is  therefore  clear  that  although  appeals  in 
criminal  cases,  including  capital  cases,  are  al- 
lowed as  of  right  upuc  the  oath  of  the  prison- 
er, as  In  civil  cases,  that  they  are  not  for 
the  purpose  of  delay,  yet  they  do  not  super- 
sede executions  Issued,  unless  taken  out  with- 
in three  weeks  from  sentence. 

As  already  noted,  the  governor  had  Issued 
his  mandate  to  the  sheriff  of  Allegheny  coun- 
ty, appointing  December  8,  1897,  as  the  day 
of  execution  of  the  appellant.  The  origin  of 
the  issue  of  a  mandate  by  the  governor  In 
capital  cases  is  not  entirely  clear.  It  was 
called  in  question  by  an  assignment  of  error 
In  Cathcart  v.  Com.,  37  Pa.  St  108;  but  this 
court  merely  said  that  was  "a  novel  excep- 
tion to  be  taken  at  this  late  period  In  the  his- 
tory of  the  commonwealth,  as  the  power  had 
always  been  exercised  by  the  governor,  and 
referred  to  the  act  of  May  31,  1718,  that  on 
conviction  Judgment  should  be  given  "ac- 
cording to  the  manner,  form,  and  direction 
of  the  laws  of  that  part  of  Great  Britain 
called  England,  In  like  cases."  But  It  was 
also  said  that  this  provision  was  hardly  nec- 
essary, for  without  it  our  courts,  being  com- 
mon-law courts,  would  have  had  that  pow- 
er, unless  restrained  by  statute.  And  it  is 
clear  that  the  practice  was  established  be- 
fore the  act  of  1718.  It  is  Impliedly  rec- 
ognized In  the  Laws  of  1684,  under  the  char- 
ter of  New  York,  which  covered  the  terri- 
tory on  the  South  or  Delaware  river  now 
included  in  Pennsylvania.  "No  man  condemn- 
ed to  die  shall  be  put  to  death  within  four 
days  next  after  his  condemnation  unless  the 
governor  see  special  cause  to  the  contrary." 
Duke  of  Torke's  Book  of  Laws,  p.  24.  The 
earliest  instance  that  appears  in  our  records 
Is  found  in  the  minutes  of  the  provincial 
council  of  May  10,  1688,  at  which  a  petition 
was  read  from  John  Richardson  in  behalf  of 
his  sister,  Judith  Roe,  who  had  sentence  of 
death  passed  upon  her  In  a  provincial  court 
held  In  Kent  county,  beseeching .  that  the 
governor  would  be  pleased  to  grant  a  re- 
prieve; and  it  was  ordered  that  a  warrant 
should  be  sent  to  the  sheriff,  to  suspend  her 
execution  until  further  order.  1  Colonial 
Records  (2d  Ed.)  227.  And  at  a  meeting  on 
March  4,  1089,  "the  governor  acquainted  ye 
council  that  he  had  received  instructions 
from  ye  chief  governor  wherein  he  was 
pleased  to  direct  that  ye  murtherous  wom- 
an's sentence  should  proceed,  ye  case  being 
notorious  and  barbarous";  and  thereupon 
the  governor  and  council,  having  examined 
the  record,  ordered  that  the  previous  order 
of  suspension  be  of  no  further  force,  and 
that  the  sheriff  do  cause  execution  to  be 
done  according  to  the  tenor  of  the  judgment 
"and  that  ye  day  for  doing  thereof  be  on  ye 
fifteenth  day  of  this  first  month,  commonly 
called  March."     Id.  209,  252.    At  a  meeting 
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of  the  council  held  November  5,  1720,  "the 
attorney  general  Informed  the  governor  that 
two  criminals,  which  at  the  last  court  of 
oyer  and  terminer  held  in  Philadelphia  were 
convicted,  viz.  a  man  (by  name  Edw.  Hunt), 
for  high  treason,  having  counterfeited  the 
current  coin,  and  a  woman  (Anne  Hudson), 
for  burglary,  lay  now  in  Philadelphia  Jail 
under  sentence  of  death,  but  that  no  exe- 
cution had  been  yet  awarded,  that  be  knew 
of.  One  of  the  judges  present  observed 
that,  the  governor  being  abroad  when  sen- 
tence was  pronounced,  the  judges  had  delay- 
ed awarding  the  execution  to  give  the  crim- 
inals a  reasonable  time  for  making  their 
application  to  the  governor,  lest  they  had 
anything  to  offer  which  could  entitle  them  to 
any  share  of  his  mercy,  but  the  governor  de- 
clared that  no  such  thing  had  yet  been  of- 
fered to  him,  and  that  it  was  his  steady  res- 
olution not  to  interpose  his  authority  or  sus- 
pend the  execution  of  any  legal  sentence, 
except  when  either  a  certificate  from  the 
judges,  or  other  weighty  recommendation 
from  this  board,  should  offer  such  reasons 
to  him  as  might  convince  his  conscience  that 
such  an  interposition  was  prudent,  just,  or 
.necessary."  The  matter  not  being  conclud- 
ed, the  council  adjourned  until  November 
9th,  when  "the  governor  acquainted  the 
board  that  the  day  before  he  had  Issued  his 
warrants  for  executing  the  sentence  of  death 
against  the  criminals  mentioned  at  the  last 
council,  and  that,  the  19th  instant  being  the 
day  appointed  for  the  said  execution,  there 
was  sufficient  opportunity  given  for  an  ap- 
plication from  the  judges,  if  there  was  any- 
thing of  that  kind  to  be  offered."  3  Colonial 
Records  (Ed.  1852)  109.  The  practice  may 
have  grown  out  of  deference  to  the  power  to 
reprieve  and  pardon  Inherent  in  the  king's 
prerogative,  and  expressly  granted  in  the 
charter  to  Penn,  as  to  all  crimes  and  offen- 
ses, "treason  and  wilful  and  malicious  mur- 
der only  excepted,  and  in  those  cases  to 
grant  reprieves  until  our  pleasure  may  be 
known  therein."  Duke  of  Yorke's  Book  of 
Laws,  83.  The  jealous  care  with  which  even 
the  liberal  Penn  maintained  his  proprietary 
rights  is  well  known,  and  In  the  present  re- 
gard it  was  no  doubt  aided  by  the  tender- 
ness in  the  taking  of  life,  which  even  at  that 
early  day  had  begun  to  show  itself  among 
the  Quakers,— a  tenderness  which  only  a  lit- 
tle later  made  Pennsylvania  the  pioneer  of 
the  civilized  world  In  the  amelioration  of  the 
bloody  codes  of  criminal  law.  The  minutes 
of  the  council  of  1720|  already  cited,  show 
that  some  members  were  then  opposed  to  the 
Infliction  of  the  death  penalty,  even  for  so 
serious  a  crime  as  counterfeiting,  although 
considered  a  branch  of  treason.  It  is  not 
improbable,  also,  that  the  practice  may  have 
been  aided  by  the  absence  of  courts  of  su- 
preme authority  as  the  direct  representa- 
tives of  the  king.  The  warrant  for  execu- 
tion, at  common  law,  was  Issued  by  the  court 
that  pronounced  judgment.  The  superior 
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courts  at  Westminster  and  the  commissions 
of  oyer  and  terminer  Issued  warrants  of 
death,  which,  proprlo  vigore,  were  sufficient 
authority.  2  Hale,  P.  O.  409.  And  the  court 
of  king's  bench,  being  In  theory  of  law  held 
before  the  king  himself,  had  further  power 
to  order  the  execution  of  Judgments  upon  at- 
tainder in  parliament  or  in  other  courts. 
Id.  4;  2  Hawk.  P.  a  c.  50,  §  17;  Earl  of 
Ferrers'  Case,  Foster,  Crown  Law,  140.  But 
it  appears  by  the  report  of  Doyle's  Case,  1 
Leach,  67,  that,  after  a  sentence  of  death  by 
the  recorder's  court  of  the  city  of  London, 
the  king's  sign  manual  was  obtained  before 
warrant  of  execution.  Blackstone  (4  Bl. 
Comm.  404)  speaks  of  the  "more  solemn  and 
becoming  exactness"  used  in  London,  but 
does  not  discuss  the  reason  of  the  difference 
in  practice.  Many  of  the  first  settlers  of 
Philadelphia  were  from  London,  and  prob- 
ably tenacious  of  their  privileges  as  citi- 
zens of  that  great  city,  which  Lord  Camp- 
bell says  had  long  been  "a  sort  of  free  re- 
public in  a  despotic  kingdom."  1  Lives  of 
the  Lord  Chancellors,  p.  8.  The  influence  of 
the  customs  of  London  on  our  early  institu- 
tions is  well  known  (see  Wimmer's  Appeal, 
1  Whart  96),  and  included,  among  other 
things,  the  establishment  of  the  recorder  as 
a  judicial  officer  next  in  authority  to  the 
mayor,  in  the  charter  of  1691.  Allinson  & 
P.  Hist.  Phlla.  pp.  xlvil.,  13,  14;  Bespubllca 
v.  Dallas,  3  Yeates,  300;  Id.,  4  Dall.  229; 
Rhoads  v.  Com.,  15  Pa.  St.  272.  He  was  the 
only  judge  of  the  first  courts  of  oyer  and 
terminer  required  to  be  learned  In  the  law, 
and  it  is  natural  to  suppose  that,  before 
awarding  execution  involving  life,  he  would 
follow  the  precedent  of  his  London  proto- 
type, and  obtain  the  sign  manual  of  the  pro- 
prietary, or  his  locum  tenena,  the  governor, 
as  the  representative  of  the  crown.  What- 
ever the  origin  of  the  procedure,  It  was  firm- 
ly established  in  the  earliest  days  of  the  prov- 
ince, and  passed  into  the  practice  of  the 
commonwealth.  I  am  informed,  by  the  cour- 
tesy of  the  governor  and  the  secretary  of  the 
commonwealth,  that  the  executive  minutes 
show  the  issue  of  a  warrant  by  Gov.  Mifflin, 
January  22,  1791,  to  the  sheriff  of  Delaware 
county,  for  the  execution  on  the  29th  of  the 
same  month  of  one  William  Gelaspie  for 
murder,— being  the  first  warrant  issued  un- 
der the  constitution  of  1790;  and  the  records 
of  all  similar  warrants  have  been  regularly 
preserved  from  that  date.  The  governor's 
warrant  is  referred  to  in  the  acts  of  April 
10,  1834  (P.  L  234),  and  March  31,  1860  (P. 
L.  450,  $  76).  And  by  the  act  of  the  same 
date  (March  31,  1860)  to  consolidate,  revise, 
and  amend  the  penal  laws  (P.  L  402,  §  75), 
the  record  of  all  convictions  of  murder  of 
the  first  degree  is  required  to  be  sent  to  the 
governor  within  10  days  after  sentence,— 
plainly  for  the  information  of  the  governor, 
in  order  to  issue  his  mandate  for  executions. 
The  same  practice  prevails  In  some  other 
states,  though  usually  regulated  by  statute. 
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See  Costley  v.  Com.,  118  Mass.  35;"  Lowen- 
berg  v.  People,  27  N.  Y.  336;  In  re  Dyer,  56 
Kan.  489,  43  Pac.  783;  Holden  v.  Minnesota, 
137  U.  S.  483,  11  Sup.  Ct  143;  State  v.  Os- 
car, 13  La.  Ann.  297. 

The  mandate  of  the  governor  authorizes 
and  requires  the  sheriff  "to  cause  the  sen- 
tence of  the  said  court  to  be  executed  upon 
the  said"  A.  B.  on  a  day  named,  between 
specified  hours,  and  In  the  manner  directed  by 
the  act  of  assembly,  etc.  By  its  express 
terms,  therefore,  as  well  as  from  Its  purpose 
and  effect,  It  Is  an  "execution  Issued,"  within 
the  act  of  1897,  and  was  not  superseded  by  an 
appeal  taken  more  than  three  weeks  after 
sentence.  The  sheriff  is  in  default  for  failure 
to  obey  the  warrant  on  the  day  named,  and 
Is  technically  liable  as  for  an  escape.  The 
question  therefore  arises  as  to  the  further 
steps  in  the  case.  At  common  law  the  time 
of  execution  was  no  part  of  the  judgment, 
and  was  not  usually  fixed  in  the  sentence, 
though  the  court  had  power  to  do  so  if  it 
thought  proper.  Rex  v.  Wyatt,  Russ.  &  B. 
229.  The  opinion  of  the  12  judges  on  the  sub- 
ject was  certified  to  the  lord  chancellor  in 
Doyle's  Case,  1  Leach,  67:  "The  sheriff  up- 
on receipt  of  his  warrant  is  to  do  execution 
within  a  convenient  time,  which  in  the  country 
is  also  left  at  large."  4  Bl.  Comm.  404.  And 
in  the  case  of  Bex  v.  Rogers  (1809)  3  Burrows, 
"the  court  were  of  opinion,  not  only  that  It 
was  not  incumbent  on  them  to  name  the  day, 
but  even  that  it  was  more  proper  for  them 
not  to  do  it.  It  is  not  usual  at  the  assizes. 
The  sheriff  will  do  as  he  thinks  proper."  See, 
also,  Cathcart  v.  Com.,  37  Pa.  St.  108;  Cost- 
ley  v.  Com.,  118  Mass.  1;  Schwab  v.  Berg- 
gren,  143  U.  S.  442,  12  Sup.  Ct.  525.  In  1752, 
however,  the  act  of  25  Geo.  II.  c.  37,  directed 
the  execution  to  be  on  the  next  day  but  one 
after  sentence,  unless  that  should  be  Sunday, 
and  in  such  case  on  the  Monday  following. 
7  British  Stat  at  Large,  440.  The  time  of  ex- 
ecution being  no  part  of  the  judgment,  but 
a  mere  executive  or  ministerial  act  in  pursu- 
ance of  it,  the  Judgment  is  not  affected  by  the 
prisoner's  escape,  or  other  occurrence  which 
merely  prevents  or  delays  execution.  The 
Judgment  is  not  satisfied  until  the  sentence  be 
fully  carried  out.  "If  the  party  be  hanged, 
and  cut  down  and  revive  again,  yet  he  must 
be  hanged  again;  for  the  judgment  is,  to  be 
hanged  by  the  neck  till  he  be  dead."  2  Hale, 
P.  C.  412;  2  Hawk.  P.  C.  c.  51,  §  7.  So  if 
for  any  other  reason,  not  affecting  the  validi- 
ty of  the  judgment,  the  appointed  day  be  al- 
lowed to  pass  without  execution,  the  sheriff 
must  proceed.  In  State  v.  Kitchens,  2  Hill 
(S.  C.)  612,  the  sheriff  died  after  the  date  of 
the  sentence,  and  when  the  day  of  execution 
arrived  there  was  no  sheriff  to  carry  it  out. 
The  prisoner  thereupon  moved  for  a  dis- 
charge, but  on  appeal  the  supreme  court,  by 
O'Neall,  X,  reviewed  the  authorities,  and  held 
that  "the  judgment  can  only  be  satisfied  by 
an  actual  execution,  and,  if  the  execution  at- 
tempted is  prevented  by  accident  from  being 


effectual,  still  the  Judgment  of  the  law  re- 
mains, and  must  be  executed."  This  was  fol- 
lowed in  Ex  parte  Nixon,  2  S.  C  4,  where  it 
was  said  that  "the  time  was  nothing  more 
than  a  direction  to  the  officer  that  he  should 
enforce  it  [the  judgment]  on  a  particular  day. 
If  he  failed  in  the  duty  on  the  day,  he  might 
be  amenable  to  the  law,  but  the  force  of  the 
judgment  would  still  remain."  Where  there 
is  an  actual  escape,  and  a  recapture,  the  par- 
ty so  taken  has  a  right  to  a  day  in  court  to 
deny  his  identity  as  the  person  sentenced.  In 
Middleton's  Case  (1617)  Poph.  131,  the  pris- 
oner, after  sentence,  escaped,  and,  being  re- 
taken, was  brought  to  the  bar;  and,  on  his 
confession  that  he  was  the  same  party  who 
was  condemned,  the  court  awarded  execu- 
tion. So.  in  Bex  v.  Okey  (1662)  1  Lev.  61,  the 
prisoners  (three  of  the  regicides)  pleaded  that 
they  were  not  the  same  persons  attainted  by 
the  act  of  parliament;  and,  issue  being  taken 
on  this,  a  Jury  was  forthwith  summoned,  and 
the  court  held  that  the  only  question  was  the 
identity  ("Quia  11b  ne  sont  ore  d'estre  try  pur  le 
treason, mes  del  identity des persons");  and, the 
Jury  finding  that  they  were  the  same  persons, 
execution  was  awarded.  Where,  as  in  some 
states,  by  statute  or  custom  the  date  of  the 
execution  is  fixed  by  the  court,  and  is  an  in- 
tegral part. of  the  sentence,  and  the  day  is 
passed,  the  cases  seem  to  require  that  the 
court  should  fix  a  new  day.  Ex  parte  How- 
ard, 17  N.  H.  545;  Bland  v.  State,  2  Cart. 
608;  Nicholas  v.  Com.,  91  Va.  813,  22  S.  E. 
507;  State  v.  Cardwell,  95  N.  C.  643;  In  re 
Cross,  146  U.  S.  271,  13  Sup.  Ct  109;  and 
Aaron  v.  State,  40  Ala.  307.  The  last  two 
cases,  however,  appear  to  be  ruled  on  express 
statutory  directions  for  the  contingency  rais- 
ed in  them.  The  foregoing  cases  rest  largely 
on  the  authority  of  Earl  of  Ferrers'  Case, 
Fost  Cr.  Law,  J.40.  Lawrence,  Earl  Ferrers, 
was  tried  and  convicted  of  murder  by  the 
house  of  peers,  sitting  as  a  high  court  of  par- 
liament and  the  question  arose  whether  he 
should  be  sentenced  under  the  special  provi- 
sions of  the  act  of  25  Geo.  II.  c.  37,  heretofore 
referred  to,  which, 'among  other  things,  fixed 
the  time  of  execution,  and  the  disposal  of  the 
body  afterwards.  The  house  resolved  to  take 
the  opinion  of  the  12  judges,  and,  foreseeing 
that  the  second  day  from  sentence  fixed  by 
the  statute  for  execution  might  pass  before 
settlement  of  the  matter,  included  in  the  ques- 
tions to  the  Judges  whether,  If  the  appointed 
day  should  lapse  before  execution  done,  a 
new  time  might  be  appointed,  and  by  whom. 
The  judges  delivered/their  opinion  that  a  new 
time  might  be  appointed  either  by  the  high 
court  of  parliament,  or  by  the  court  of  king's 
bench;  the  parliament  not  then  sitting,  and 
the  record  of  the  attainder  being  properly  re- 
moved into  that  court  The  difficulty  on  this 
point  In  Ferrers'  Case  arose  from  the  fixing 
of  the  time  of  execution  by  the  statute.  The 
materiality  of  this  fact  does  not  seem  to  have 
been  always  observed  in  the  foregoing  Ameri- 
can cases,  though  I  make  this  observation 
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with  becoming  hesitation,  conceding  the  diffi- 
culty of  weighing  the  Influence  of  statutes 
and  local  customs  in  the  decisions  of  other 
states.  Where,  as  In  the  present  case,  the 
escape  is  merely  constructive,  and  the  time 
is  no  part  of  the  sentence,  there  Is  no  fur- 
ther fact  or  issue  to  try,  or  supplementary 
change  to  be  made  in  the  judgment.  Neither 
the  precedents,  nor  the  principles  on  which 
they  were  decided,  seem  to  require  the  mere 
formality  of  the  fixing  of  a  second  date  of  ex- 
ecution. The  governor's  mandate  is  in  full 
force,  unaffected  by  anything  that  has  occur- 
red since  (the  appeal  not  being  a  supersedeas); 
and  the  failure  of  the  sheriff  to  obey  it  on  the 
day  is  no  reason  for  continued  disobedience 
in  the  future,  or  for  requiring  either  the  court 
or  the  governor  to  go  through  a  formal  repe- 
tition of  their  action.  Indeed,  there  are  seri- 
ous objections  to  holding  that  it  is  within  the 
power  of  a  hesitating  or  contumacious  sher- 
iff to  so  obstruct  the  administration  of  jus- 
tice. Of  course,  what  is  here  said  is  not 
meant  to  reflect  on  the  sheriff  in  the  present 
case,  as  he  acted  under  the  advice  of  counsel, 
upon  a  doubt  raised  by  a  new  statute;  but  it 
is  his  plain  duty  now  to  proceed  upon  the 
mandate  already  in  his  hands,  and  any  undue 
delay  on  his  part  will  subject  him  to  the 
very  serious  consequences  of  an  escape.  Judg- 
ment affirmed,  and  record  remitted  for  pur- 
pose of  execution. 


LE  PARD  v.  RUSSELL  et  al. 

(Court  of  Chancery  of  New  Jersey.    April  13, 
1898.) 

Fraudulent  Conveyances— Huhbard  and  Wifb 
— Pbenuftial  Promise  to  Convex— Evidence. 

An  alleged  promise  to  convey  real  estate 
in  consideration  of  marriage  was  incorporated  in 
an  ordinary  love  letter,  the  precise  language 
used  depending  on  the  accuracy  of  the  memory 
of  the  husband  and  wife,  she  having  destroyed 
the  letter  after  the  marriage.  The  promise 
made  was  years  after  they  were  engaged  to  be 
married,  and  they  did  not  regard  it  at  the  time 
as  a  consideration  for  the  marriage.  No  con- 
veyance was  made  to  the  wife  until  the  husband 
was  pressed  with  the  debt  which  constituted 
the  basis  of  the  judgment  against  him,  and 
then  for  only  a  nominal  money  consideration. 
Held,  that  from  the  vague  nature  of  the  con- 
tract, and  the  lack  of  proof  that  it  formed  any 
consideration  for  the  marriage,  even  if  it  was 
taken  out  of  the  statute  of  frauds,  the  convey- 
ance should  be  set  aside,  and  the  land  subjected 
to  complainant's  judgment. 

Suit  by  Edward  A.  Le  Pard  against  M. 
Eloise  Russell  and  Andrew  A.  Russell. 
Heard  on, pleadings  and  proof.  Decree  for 
complainant 

David  Harvey,  Jr.,  for  complainant  S. 
Howell  Jones,  for  defendants. 

PITNEY,  V.  C.  The  complainant  is  a 
judgment  creditor  of  the  defendant  Andrew 
A.  Russell,  and  by  his  bill  seeks  a  decree  de- 
claring void,  as  against  his  judgment,  a  con- 
veyance made  by  Russell  to  his  wife,  the 


defendant  M.  Eloise  Russell,  through  a  third 
party,  after  he  incurred  the  debt  upon  which 
the  judgment  is  based,  on  the  ground  that 
such  conveyance  was  without  consideration, 
and  therefore  fraudulent  and  void  as  against 
his  judgment.  The  defense  is  that  the  con- 
veyance was  made  in  consideration  of  mar- 
riage, and  In  pursuance  of  a  written  promise 
made  before  marriage.  The  defendant  and 
his  wife  live  in  or  near  the  city  of  Newark, 
and  the  real  estate  in  question  consists  of 
two  adjoining  vacant  building  lots  situate 
at  Belleville,  near  Newark.  Tne  parties  be- 
came acquainted  with  each  other  In  1888, 
and  engaged  to  be  married  in  1889.  The 
marriage  took  place  In  October,  1894.  The 
husband  was  a  salesman  at  a  moderate  sal- 
ary In  a  New  York  clothing  store.  The  two 
lots  were  purchased  by  him,  the  first  in  No- 
vember, 1891,  and  the  second  in  February, 
1893.  The  evidence  of  both  the  husband 
and  wife  Is  that  after  the  engagement,  and 
before  the  purchase  of  the  lots,  they  were 
driving  out  together,  and  the  husband  point- 
ed out  the  lots  to  his  wife,  and  told  her  that 
he  thought  of  buying  them,  and,  if  he  did, 
he  would  give  them  to  her  after  they  were 
married.  This  understanding  that  he  was 
to  give  her  the  lots  after  they  were  married 
was  mentioned  between  them  several  times, 
and  in  the  presence  of  the  father  of  the  wife, 
Mr.  Littlefield.  If  the  case  stood  there,  and 
the  evidence  on  this  subject  were  believed, 
a  serious  question  might  arise,  In  the  ab- 
sence of  the  statute  of  frauds,  whether  the 
promise  to  convey  was  a  consideration  for 
the  marriage,— whether  the  one  In  any  wise 
depended  upon  the  other.  The  difficulty 
arising  out  of  the  statute  of  frauds,  as  con- 
strued and  applied  in  the  case  of  Manning 
v.  Riley,  52  N.  J.  Eq.  39,  27  Atl.  810,  was 
attempted  to  be  met  by  proof  tending  to  show 
that  the  promise  was  put  in  writing  In  a  letter 
—an  ordinary  love  letter— written  by  the  hus- 
band to  the  wife  prior  to  the  marriage.  The 
proof  by  the  wife  on  that  subject  Is  as  follows: 
She  said  that  she  was  stayingaway  from  home,, 
on  a  visit  up  the  Hudson  river,  and  receiv- 
ed a  letter  from  her  future  husband,  telling 
her  that  he  had  purchased  the  lots;  that  she 
had  destroyed  the  letter,  with  numerous 
others,  after  she  was  married;  and,  after 
stating  that  she  would  not  like  to  tell  all 
that  was  in  the  letter,  swore  that  he  said, 
with  regard  to  the  lots,  "that  some  day  aft- 
er we  were  married  they  should  be  mine, 
and  he  hoped  It  would  be  soon,  or  something 
to  that  effect;  I  can't  remember  just  ex- 
actly now  what  it  was."  The  husband 
swears  that  he  purchased  the  lots  while  she 
was  at  Haverstraw  on  the  Hudson,  and 
wrote  her  that  he  had  made  the  purchase, 
and  informed  her  that  she  was  to  have  the 
lots  after  they  were  married,  and  the  sooner 
the  better,  or  words  to  that  effect  In  this 
connection  it  is  to  be  observed  that  it  does 
not  appear  how  long  the  wife  stayed  on  that 
occasion  on  her  visit  up  the  Hudson.    It 
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does  appear  that  a  year  and  three  months 
elapsed  between  the  dates  of  the  several 
purchases  of  the  lots.  Admitting  that  the 
evidence  of  the  two  witnesses  as  to  the  con- 
tents of  the  letter  is  reliable,  the  promise 
is- still  subject  to  the  criticism  that  it  does 
not  appear  that  It  was  considered  by  either 
of  them  as  a  consideration  for  the  marriage, 
but  simply  as  an  ordinary  promise  by  a  man 
to  his  betrothed  of  what  he  hoped  and  ex- 
pected to  do  for  her  after  they  were  mar- 
ried. In  1892  the  defendant  Russell,  the 
husband,  bought  two  lots  of  land  in  Mon- 
mouth county,  and  gave  back  a  purchase- 
money  bond  and  mortgage  for  part  of  the 
consideration  money,  and  that  bond  and 
mortgage  were  assigned  by  the  mortgagee 
to  the  complainant,  and,  the  Interest  falling 
in  arrear,  the  complainant  urged  the  hus- 
band to  pay  it  On  the  23d  of  May,  1898,— 
four  days  before  the  conveyance  in  question, 
—Mr.  Russell  wrote  him  a  postal  card,  prom- 
ising to  pay  the  Interest  on  Tuesday  morn- 
ing next,  and  on  the  26th  of  May  again 
wrote  him  a  letter,  saying  that  he  thought 
he  could  raise  the  money  by  the  latter  part 
of  the  week,  or  Monday,  and  promised  to  be 
over  Monday  evening  next  to  settle  it  On 
the  next  day— May  27th— the  conveyance  in 
question  was  made  to  his  wife  for  a  nominal 
consideration.  After  he  made  the  convey- 
ance to  his  wife,  he  flatly  refused  to  make 
any  more  payments,  his  reason  being  that 
he  was  deceived  in  the  original  purchase  of 
the  premises,  there  being  a  large  blanket 
mortgage  covering  those  and  other  premises, 
which  would  prevent  his  holding  the  title 
hs  against  it.  Foreclosure  proceedings  were 
commenced  in  July,  189G,  and  the  premises 
sold  on  October  26th,  leaving  a  deficiency. 
Suit  was  commenced  on  the  bond  in  De- 
cember, 1896,  and  judgment  was  rendered  In 
the  latter  part  of  that  month  for  $408.94 
damages  and  costs.  The  Judgment  debtor 
was  brought  up  on  supplemental  proceed- 
ings, and  examined,  and  denied  owning  any 
property,  real  or  personal,  and,  when  asked 
if  his  wife  owned  any,  said  that  she  did, 
and  referred  to  the  two  lots  here  in  ques- 
tion. He  was  asked  from  whom  he  had 
bought  them,  and  how  much  he  had  paid, 
and  he  stated  their  cost,  and  that  there  was 
no  mortgage  or  Incumbrance  upon  them, 
and  further  stated  how  he  conveyed  them  to 
his  wife,  namely,  through  a  Mr.  Mott  Ask- 
ed how  much  Mott  paid  for  them,  he  said 
"One  dollar";  that  then  Mott  conveyed  them 
to  his  wife;  and,  when  asked  for  what  con- 
'sideration  Mott  had  conveyed  them  to  his 
wife,  he  answered,  "For  a  consideration." 
Then  followed:  "Q.  For  a  consideration? 
A.  For  a  consideration.  I  don't  know  what 
it  was.  Q.  You  don't  know,  sir?  A.  No, 
sir.  Q.  Was  It  more  than  a  dollar?  A.  I 
think  so;  I  don't  know."    On  that  examina- 


tion he  was  attended  by  competent  counsel, 
and,  when  the  examination  was  closed,  his 
counsel,  in  the  presence  of  all  the  parties, 
asked  him  why  he  was  such  a  fool  as  to 
make  that  conveyance  to  his  wife,  and  ask- 
ed him  if  he  did  not  know  that  the  convey- 
ance was  not  worth  the  paper  it  was  writ- 
ten on,  or  something  of  that  kind;  and  the 
defendant  stated,  in  substance,  that  he  did 
it  simply  to  protect  himself  and  the  prop- 
erty. Throughout  that  examination,  and  in 
the  open  conversation  that  occurred  after- 
wards, he  nowhere  suggested  that  he  did 
it  in  pursuance  of  a  prenuptial  contract 
That  the  object  of  the  defendant  Russell  in 
making  the  conveyance  to  his  wife  was  to 
defeat  the  complainant's  debt  Is  too  plain 
for  argument  and  the  only  questions  that 
remain  are:  First,  whether  evidence  has 
been  adduced  to  the  court,  upon  which  it  can 
rely,  that  a  prior  written  promise  was  maue 
by  the  husband  to  the  wife  to  convey  the 
premises  to  her  after  marriage;  and,  sec- 
ond, whether  such  promise  formed  a  con- 
sideration for  the  marriage. 

Equity  Judges  in  this  state  have  frequent- 
ly taken  occasion  to  remark  upon  the  dan- 
gerous character  of  the  evidence  of  parties 
situate  as  these  are  here.  The  promise  to 
convey,  Incorporated  as  it  was  In  an  or- 
dinary love  letter,  was  seen  by  nobody  but 
the  interested  parties.  The  precise  lan- 
guage used  depends  upon  the  accuracy  of 
their  memory.  It  was  made  years  after 
they  had  become  engaged  to  be  married, 
and  It  does  not  appear  that  It  was  regarded 
by  the  parties  at  the  time  as  to  any  extent 
a  consideration  for  the  marriage,  but  the 
contrary  Is  inferable  from  the  destruction 
of  the  writing,  and  neglect  to  convey  until 
the  husband  was  pressed  with  the  debt 
which  constituted  the  basis  of  the  judgment 
In  that  respect  the  present  case  is  in  mark- 
ed contrast  with  that  of  Manning  v.  Riley. 
It  seems  to  be  of  the  essence  of  the  rule, 
as  settled  in  this  state  in  that  case,  that  a 
prenuptial  promise  to  convey,  which  will 
support  a  subsequent  conveyance  as  against 
pre-existing  creditors,  should  be  such  as  will 
support  a  suit  for  specific  performance;  in 
other  words,  there  must  be  an  existing  and 
enforceable  liability  by  the  husband  to  the 
wife  to  make  the  conveyance.  Applying 
this  test,  and  taking  into  consideration  the 
unreliability  of  the  evidence,  the  vague  na- 
ture of  the  contract  the  lack  of  any  proof 
that  it  formed  the  consideration  for  the 
marriage,  the  destruction  of  the  letter  which 
is  relied  upon  to  take  the  case  out  of  the 
statute  of  frauds,  I  conclude  that  the  wife 
could  not  successfully  prosecute  a  suit  for 
specific  performance  against  the  husband,  if 
he  resisted  it;  with  the  result  that  the  defense 
falls,  and  that  the  complainant  must  succeed 
here. 
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O'CONNOR  r.  MESKILL  et  al. 

(Court  of  Chancery  of  New  Jersey.     March  23, 

1898.) 

MoKTOAOEa— Default  in  Patmbnt  op  Intbrest— 

Option  to  Declahb  Principal  Dub — 

Waivek  op  Default. 

1.  Statements  indicative  of  a  considerate  feel- 
ing on  the  part  of  the  mortgagee  for  the  mort- 
gagor, and  of  his  disposition  to  treat  him  with 
forbearance,  made  at  or  about  the  time  of  the 
inception  of  the  mortgage  in  question,  which 
provided  for  the  payment  of  interest  semian- 
nually, and  that,  in  case  of  default  in  such 
payment  thereof  in  80  days  after  it  became 
due,  the  mortgagee  should  have  the  privilege, 
at  his  option,  of  declaring  the  whole  sum  se- 
cured thereby  to  be  due,  neither  constituted  a 
contract  nor  amounted  to  a  fraudulent  misrep- 
resentation, where  the  mortgagee  exercised  such 
option  on  default  in  such  payment  of  interest. 

2.  Under  a  mortgage  providing  for  the  pay- 
ment of  interest  semiannually,  and  that,  in  case 
of  default  in  such  payment  thereof  in  80  days 
after  it  became  due,  the  mortgagee  might  elect 
to  declare  the  whole  sum  secured  thereby  to 
be  due,  the  mortgagor  could  not,  after  such 
default,  and  before  such  election,  compel  the 
mortgagee  to  accept  payment  of  the  interest 
due,  though  such  defaults  had  been  on  previous 
occasions  waived. 

Bill  by  Patrick  O'Connor  against  John  Mes- 
klU  and  others  to  foreclose  a  mortgage.  Heard 
on  bill,  answer,  and  proofs.    Decree  as  prayed. 

Robert  S.  Clymer,  for  complainant.  Walter 
F.  Hayhurst,  for  defendants. 

GREY,  V.  0.  (orally).  I  think  this  case 
can  be  determined  now,  aa  It  Is  largely  con- 
trolled by  decisions  which  have  been  made  In 
our  own  courts.  The  mortgage  sought  to  be 
foreclosed  is  so  drawn  that  it  is  expressed  to 
be  due  in  eight  years  after  its  date,  and  con- 
tains the  usual  clause  that  the  interest  should 
be  paid  In  semiannual  payments,  with  the 
proviso  that,  In  case  these  semiannual  pay- 
ments are  not  paid  within  30  days  after  they 
become  due,  then  the  mortgagee  should  have 
the  privilege  at  his  option  of  declaring  the 
whole  principal  to  be  due,  and  of  enforcing 
payment  of  the  mortgage  for  Its  collection.  It 
is  undisputed  that  the  semiannual  interest 
which,  by  the  face  of  the  mortgage,  came  to 
be  due  in  October,  1895,  was  not  paid.  It  was 
not  paid  at  the  time  it  was  due,  on  October  26, 
1895,  nor  was  it  paid  within  30  days  after  that 
semiannual  period,  nor  was  any  tender  or  offer 
made  to  pay  It  within  those  30  days.  The 
complainant  has  elected  that  the  whole  princi- 
pal sum  shall  come  to  be  due,  and  files  his  bill 
in  this  cause  to  collect  it.  There  are  two  ex- 
planations or  defenses  which  are  made.  One 
Is  that  the  parties  themselves  supposed  the 
payments  were  annual  payments,  because  of  a 
conversation  had  at  or  about  the  time  of  the 
inception  of  the  mortgage,  in  1890,  between 
Meskill,  the  decedent  mortgagor,  and  Mr. 
O'Connor,  the  mortgagee,  whereby  the  defend 
ants  were  misled  by  the  complainant  into  a  be- 
lief that  the  Interest  payments  were  to  be  made 
annually,  The  statements  then  made  by  the 
complainant   were  obviously   such    as  might 


pass  between  two  friends,  but  I  do  not  under- 
stand that  they  in  any  way  affected  the  legal 
obligation  of  the  contract  into  which  they  had 
already  entered;  nor  was  any  consideration 
passed  which  would  have  made  these  conver- 
sations binding  obligations.  The  statements 
which  are  testified  to  as  made  by  Mr.  O'Connor 
impress  me  as  indications  of  his  considerate 
feeling  for  the  mortgagor,  and  of  his  disposi- 
tion to  treat  him  with  patience  and  forbear- 
ance, and  perhaps  with  generosity.  But  noth- 
ing in  the  nature  of  a  contract  was  indicated 
by  the  conversation,  nor  did  the  statements 
made  amount  to  a  fraudulent  misrepresenta- 
tion. I  may  say,  however,  that  whatever  was 
the  original  understanding  from  Mr.  O'Connor, 
in  1890,  as  to  the  time  when  the  interest  came 
to  be  due,  it  is  perfectly  evident  that  in  1895 
Mr.  Xiukens,  who  was  conducting  the  business 
for  the  defendants  since  the  death  of  Mr.  Mes- 
kill, was  perfectly  competent  to  manage  it; 
that  he  was  a  business  man,  and  knew  exactly 
the  relations  of  the  parties  to  the  contract  for 
a  long  time  before  the  default  occurred;  and 
that  he  was  acting  for  them  up  to  the  time 
of  the  last  payment,  which  credited  the  Interest 
due  up  to  April,  1895.  It  also  appears  that  the 
correspondence  between  him  and  Judge  Cly- 
mer, who  acted  for  the  complainant,  touching 
the  mortgage  and  the  time  when  it  might  be- 
come due,  was  sent  to  the  family;  and  I  do 
not  see  why  it  is  not  entirely  fair  to  believe 
that  Mr.  IiUkens  made  known,  to  the  parties 
for  whom  he  was  acting,  the  actual  situation, 
which  was  fully  disclosed  by  the  correspond- 
ence between  him  and  Judge  Clymer.  So  that 
whatever  may  have  been  the  original  under- 
standing of  Mr.  Meskill  and  his  family  as  to 
Mr.  O'Connor's  relations  to  them,  and  the  na- 
ture of  the  contract,  and  the  authority  to  en- 
force it  by  making  the  principal  due  for  non- 
payment of  Interest,  the  evidence  shows  that, 
when  they  came  to  deal  with  it  in  relation  to 
this  default,  they  all  knew  that  the  interest 
payments  called  for  were  to  be  semiannual, 
and  that  nonpayment  within  30  days  after 
they  were  due  might  bring  the  payment  of  the 
principal  to  be  due. 

The  other  ground  for  defense  which  has 
been  opened  Is  purely  a  legal  one,  and  that  is 
a  claim  that  the  construction  of  the  contract 
should  be  that  the  mortgagor  and  his  heirs  are 
entitled  to  make  the  semiannual  payments  of 
Interest  not  only  during  30  days  after  they  fall 
due,  but  for  such  further  period,  Indefinite  in 
its  character  and  extent,  as  might  elapse  be- 
tween the  time  when  the  30  days  expired  and 
the  time  the  election  was  actually  exercised 
and  notified  to  them,  on  the  part  of  the  mort- 
gagee, to  bring  the  principal  due;  and  some 
cases  in  the  Western  states  are  cited  to  sup- 
port that  view.  I  cannot  accept  that  aB  the 
law  of  this  state;  nor  do  I  see  how  such  a 
construction  can  be  given  to  the  contract.  The 
parties  themselves  stipulated  with  relation  to 
this  incident  by  express  agreement,  which  is 
perfectly  clear  and  simple  In  its  character. 
The  mortgagors  said  to  the  mortgagee:    "In 


Digitized  by 


Google 


1062 


39  ATLANTIC  REPORTER. 


(N.J. 


consideration  that  you  loan  us  $2,000,  and  give 
us  a  credit  for  eight  years,  we  agree  that  if 
we  fall  to  pay  you  the  semiannual  interest  on 
this  money  at  equal  semiannual  dates,  or  with- 
in 30  days  after,  you  may,  if  you  choose,  call 
the  principal  to  be  due."  The  defendants 
failed  a  number  of  times  to  make  these  pay- 
ments within  the  time,  and  a  strong  intima- 
tion Is  given  in  one  of  the  letters  referred  to 
that  there  would  be,  or  had  been,  an  actual 
election  to  bring  the  principal  due;  but  even 
after  that  the  mortgagee  waived  it  and  ac- 
cepted payments  of  interest,  and  the  foreclo- 
sure Is  now  asked  on  later  defaults. 

In  the  case  of  Land  Co.  v.  Post  (N.  J.  Err. 
&  App.)  37  Atl.  892,  just  such  a  contract  as 
this,  giving  time  for  payment  of  the  principal 
sum,  was  construed,  and  payment  of  the  prin- 
cipal was  enforced  after  omissions  to  pay  In- 
terest within  the  periods  named,  and  the  sub- 
sequent acceptance  of  payments  which  oper- 
ated as  waivers  of  the  previous  defaults,  but 
where  later  payments  were  omitted,  on  ac- 
count of  which  the  principal  was  claimed  to 
have  become  due  under,  the  contract.  The 
mortgagee  filed  his  bill  to  foreclose,  claiming 
that  the  principal  should  be  held  to  be  due, 
and  on  that  a  defense  was  made  that  the  pre- 
vious waivers  had  exhausted  the  contract  for 
the  default,  and  that  It  did  not  operate  on  the 
subsequent  omissions.  The  court  said  that 
the  contract  applied  to  each  separate  succes- 
sive undertaking  to  pay  the  semiannual  Inter- 
est; and  default  on  one,  even  If  a  waiver  had 
previously  been  had  on  others,  was  sufficient 
to  enable  the  mortgagee  to  elect  to  call  the 
principal  to  be  due.  That  election  the  parties 
have  In  the  case  before  me  agreed  might  be 
,  exercised  when  30  days  had  elapsed  after  the 
Interest  fell  due;  but  there  is  nothing  In  the 
contract  by  which  the  mortgagee  agreed  that 
after  that  time,  and  until  he  had  elected,  the 
payments  of  interest  might  still  be  made,  and 
thus  prevent  the  exercise  of  his  option.  Why 
should  the  30  days  have  been  prescribed  at  all 
If  it  was  not  final?  If  it  were  true  that  the 
mortgagor  and  bis  heirs  might  tender  or  pay 
up  to  the  time  that  the  mortgagee  elected,  then 
the  "thirty-days"  element  is  of  no  significance, 
and  the  contract  must  be  construed  to  mean 
that  the  parties  agreed  that  the  option  to  call 
the  principal  to  be  due  arose  only  when  the 
mortgagee  demanded  payment  or  notified  the 
mortgagor.  The  efficiency  of  the  limitation  to 
30  days  would  thus  be  entirely  destroyed,  al- 
though It  Is  clearly  expressed,  and  Is  an  essen- 
tial part  of  the  contract 

It  seems  to  me  that  to  construe  this  contract 
according  to  the  contention  of  the  defendants 
would  require  this  court,  not  only  to  thrust 
into  it  a  term  which  Is  not  there,  but  to  give 
It  a  meaning  which  Is  In  express  contradiction 
of  what  is  there,  and  with  regard  to  which  the 
whole  tenor  of  the  proofs  shows  the  parties 
themselves  acted.  It  may  be  hard  to  these 
defendants  that  they  find  the  mortgagee  Indis- 
posed to  continue  to  extend  to  them  the  same 
generous  consideration  which  they  say  he  ex- 


tended or  offered  to  their  father;  but  this  court 
cannot  take  notice  of  that,  and  compel  this 
man  to  be  generous  If  he  does  not  choose  to 
be  so.  The  contract  is  complete  and  unam- 
biguous, and  this  court  has  no  power  either  to 
remodel  it,  to  make  it  more  lenient,  or  to  so 
construe  it  as  to  defeat  Its  manifest  intent.  I 
will  advise  a  decree  In  accordance  with  the 
prayer  of  the  bill.  The  complainant's  solicitor 
may  present  such  a  decree. 


TER  KNILE  v.  REDDICK  et  al. 
(Court  of  Chancery  of  New  Jersey.    March  25, 

1898.) 

Bill  of  Interpleader—  When  Lies — Plbamhg— 

Mechanics'  Liens— Application  of 

Contract  Price. 

1.  If  complainant  is  under  any  personal  lia- 
bility to  a  defendant  in  respect  to  the  matter 
concerning  which  he  seeks  to  have  him  inter- 
plead, he  cannot  maintain  his  suit. 

2.  One  who  has  made  no  demand  on  the  con- 
tractor, or  who  has  given  no  notice  to  the  own- 
er of  a  refusal  of  such  a  demand,  has  no  claim, 
under  the  mechanic's  lien  law,  to  funds  due  the 
contractor. 

3.  Before  equitable  relief  will  be  granted,  it 
is  the  duty  of  complainant  to  set  out  fully  and 
clearly  the  facts  on  which  his  claim  for  relief 
rests. 

4.  Where  a  bill,  by  the  owner  of  a  building, 
to  compel  defendants  to  interplead  their  claims 
for  work  performed  on  the  building,  contains 
nothing  more  than  the  allegations  that  com- 
plainant received,  in  a  certain  order,  notices 
from  certain  persons  for  specified  sums,  no  rea- 
son is  shown  for  the  interposition  of  equity;  it 
not  appearing  that  there  is  any  doubt  or  dis- 
pute as  to  the  priorities  of  the  respective  claims. 

5.  In  >a  suit  by  the  owner  of  a  building  to 
compel  the  contractor  who  constructed  same, 
and  several  claimants  of  a  fund  under  the  me- 
chanic's lien  law,  to  interplead  their  claims, 
the  fact  that  a  larger  deposit  than  the  sum  men- 
tioned in  the  complaint  as  due  the  contractor 
was  brought  into  court,  with  a  view  of  obtain- 
ing an  injunction  to  stop  certain  actions  at  law, 
does  not  alter  the  real  character  of  the  suit. 

Suit  by  Jacob  Ter  Knile  against  Milo  Red- 
dick  and  others,  in  chancery.     Dismissed. 

Luther  Shafer,  for  complainant  Milton 
Demarest,  for  defendant  Terhune.  Peter 
W.  Stagg,  for  defendant  Cisco.  Frank  P. 
McDermott  for  defendant  House. 

STEVENS,  V.  C.  The  pleadings  In  this 
case  are  meager  In  their  statements  of  fact 
As  no  replications  were  filed  or  proofs  taken, 
the  case  stands,  and  was  argued,  on  bill 
and  answer  alone.  The  bill  is  a  bill  of  in- 
terpleader. It  avers  that  complainant  en- 
tered Into  an  agreement  In  writing  with  one 
Milo  Reddlck,  a  contractor,  for  the  erection 
of  a  dwelling  house;  that  the  contract  wast 
filed  in  the  office  of  the  clerk  of  Bergen 
county;  and 'that  the  building  was  construct- 
ed thereunder.  It  then  avers  that  complain- 
ant received  notices  of  certain  claims  for 
materials  and  labor,  some  of  which  he  paid. 
It  alleges  that  the  balance  of  $1,008.25  still 
remaining  due  the  contractor  Is  insufficient 
to  discharge  the  claims  of  which  the  com* 
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plalnant  has  been  notified..  It  alleges  the 
complainant's  willingness  to  pay  this  money 
to  the  persons  lawfully  entitled  to  receive 
it,  and  prays  that  he  be  allowed  to  pay  It 
Into  court,  and  that  defendants  may  be  de- 
creed to  interplead,  and  settle  their  right  to 
it  The  defendants  are  the  contractor  and 
seven  claimants  of  the  fund.  The  con- 
tractor has  not  answered.  All  the  claim- 
ants, with  one  exception,  have.  The  an- 
swers, with  one  exception,  deny  the  right  of 
complainant  to  take  this  proceeding.  I  will 
consider  the  case  of  each  defendant  sepa- 
rately. 

The  bill  alleges  that  the  defendant  Cisco 
makes  a  personal  claim  upon  the  complain- 
ant in  respect  of  a  part  of  his  work.  This 
the  answer  admits,  averring  its  validity. 
In  this  situation  of  affairs,  the  suit  cannot 
be  maintained  as  against  Cisco.  The  rule 
Is  well  settled  that  a  complainant  who  is 
under  any  personal  liability  to  defendant  in 
respect  to  the  matter  concerning  which  he 
asks  that  defendant  be  compelled  to  inter- 
plead cannot  maintain  his  suit  against  him. 
Wakeman  v.  KIngsland,  46  N.  J.  Eq.  113,  18 
Atl.  680.  The  same  difficulty  exists  in  the 
case  of  the  defendant  Octtlgnon. 

As  to  the  defendant  House,  the  facts  set 
up  in  the  bill  and  answer  fall  to  show  that 
he  has  any  claim  upon  the  fund  under  the 
mechanic's  lien  law.  No  demand  is  alleged 
to  have  been  made  upon  the  contractor,  and 
no  notice  of  a  refusal  of  such  demand  is  al- 
leged to  have  been  given  .to  the  owner.  Hall 
r.  Baldwin,  45  N.  J.  Eq.  858,  18  Atl.  976; 
Reeve  v.  Elmendorf,  38  N.  J.  Law,  125.  The 
meager  statement  of  facts  in  reference  to 
the  claim  of  Hildebrant,  who  has  not  an- 
swered, would  seem  to-  Indicate  that  his 
claim  Is  open  to  the  same  objection.  It  is 
the  duty  of  the  complainant  to  state  with 
fullness  and  certainty  the  facts  upon  which 
his  claim  to  equitable  relief  rests.  If  the 
facts  which  he  states  do  not  warrant  such 
relief,  he  cannot  have  It.  Arnett  v.  Welch's 
Ex'rs,  46  N.  J.  Eq.  547,  20  Atl.  48. 

There  remain  for  consideration  the  claims 
of  Serven,  Duncan,  and  Terhune.  As  to 
these  claims,  the  bill  fails  to  show  any  rea- 
son for  invoking  the  assistance  of  equity. 
The  order  in  which  claims  must  be  paid  by 
an  owner  who  has  received  the  statutory  no- 
tice Is  perfectly  well  settled.  Superintend- 
ent v.  Heath,  15  N.  J.  Eq.  22;  Kirtland  7. 
Moore,  40  N.  J.  Eq.  106.  If,  therefore,  there 
is  in  the  Dill  nothing  more  than  an  allega- 
tion that  complainant  "received,  in  the  order 
following,  notices  from  the  following  named 
persons  for  the  sums  respectively  specified 
herein;  *  *  •  that  Is  to  say,  James  Ser- 
ven, materials,  $478.89;  Alexander  Duncan, 
labor  and  materials,  $275.00;  Charles  E.  Ter- 
hune, labor  and  materials,  $275.70,"— no  rea- 
son is  shown  for  the  Interposition  of  equity. 
The  bill  fails  to  allege  that  there  is  the  least 
doubt  or  dispute  as  to  the  priorities  of  the 
respective  claims  of  these  three  persons.   It 


does  not  allege  any  facts  from  which  the  ex- 
istence of  such  doubt  or  dispute  Is  properly 
Inferable.  The  foundation  of  the  Jurisdic- 
tion is  therefore  wanting,  for  this  is  based 
upon  the  existence  of  a  conflict.  If  the 
claims  are  not  shown  to  be  conflicting,  the 
necessity  for  a  resort  to  equity  does  not  ap- 
pear. 

I  may  add  that  the  bill,  on  its  face,  is  a 
bill  of  strict  interpleader,  and  not  a  bill  in 
the  nature  of  a  bill  of  Interpleader.  The 
fact  that  a  larger  deposit  than  the  sum  of 
$1,008.25  mentioned  In  it  was  brought  into 
court,  with  a  view  to  the  obtaining  of  an  In- 
junction to  stop  certain  actions  at  law,  does 
not  and  could  not  alter  its  real  character. 
If  this  larger  sum  (sufficient  to  pay  all  the 
claims  In  full)  bad  been  named  therein,  the 
bill  would  have  been  altogether  anomalous. 
The  bill  should  be  dismissed. 


(61  N.  J.  L.  47«) 

STATE  ex  rel.  SEA  ISLE  CITY  IMP.  CO.  t. 
ASSESSOR  OP  TAXES  OF  BOROUGH 

OP  SEA  ISLE  CITY. 
(Supreme  Court  of  New  Jersey.    April  4, 
1898.) 
Mandamus— Levi  or  Tax. 
A  mandamus  to  assess  and  levy  a  tax  to 
pay  an  execution  for  costs  recovered  against  a 
municipal  corporation  upon  certiorari  will  not 
be  denied  because  of  an  offer  by  the  municipal 
authorities  to  credit  the  amount  of  the  execution 
upon  taxes  in  arrear    on  property  of  the  prose- 
cutor within  the  municipality. 
(Syllabus  by  the  Court) 

Application  by  the  state,  on  the  relation  of 
the  Sea  Isle  City  Improvement  Company, 
for  a  writ  of  mandamus  to  the  assessor  of 
taxes  of  the  borough.of  Sea  Isle  City,  In  the 
county  of  Cape  May.  Order  to  show  cause 
why  mandamus  should  not  Issue  to  assess  and 
levy  a  tax.    Granted. 

Argued  at  February  term,  1898,  before 
DIXON  and  COLLINS,  JJ. 

C.  E.  Landis,  Jr.,  for  relator.  B.  O.  Cole 
and  S.  W.  Belden,  for  defendant 

COLLINS,  J.  Costs  were  awarded  against 
the  borough  of  Sea  Isle  City,  In  the  county 
of  Cape  May,  upon  a  certiorari  brought  to 
set  aside  a  tax  sale,  and  successfully  prose- 
cuted by  the  Sea  Isle  City  Improvement 
Company.  Judgment  was  entered,  and  ex- 
ecution Issued  therefor.  The  sheriff  served 
a  copy  of  the  execution  upon  the  defendant 
as  assessor  of  the  borough.  Upon  such  a 
service  an  assessor  is  required  by  law  (2 
Gen.  St  p.  1421,  pi.  84)  to  assess  and  levy, 
In  addition  to  the  regular  taxes,  the  amount 
due  upon  the  execution;  but  the  defendant 
refuses  so  to  do,  and  sets  up  as  Justification 
In  response  to  a  rule  for  mandamus  that 
taxes  previously  assessed  against  property 
in  the  borough  belonging  to  the  improve- 
ment company  are  in  arrear  and  unpaid,  and 
that  the  borough  council  has  offered  to  cred- 
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it  thereon  the  amount  of  the  execution.  No 
enforceable  right  of  set-off  is  claimed,  but 
it  is  urged  that  this  court  should  recognize 
the  supposed  equity,  and  refuse  a  writ  rest- 
ing in  discretion.  The  word  "discretion," 
when  applied  to  a  court  of  Justice,  is  am- 
plified by  Lord  Mansfield  to  mean  "a  sound 
discretion  guided  by  law."  Rex  v.  Wilkes, 
4  Burrows,  2539.  Even  as  to  mandamus, 
—the  prerogative  writ  most  sparingly  used,— 
discretion  to  deny  is  not  arbitrary,  but  is 
guided  and  limited  by  fixed  principles. 
Shortt,  Mand.  233.  In  this  case  we  are  af- 
forded no  legal  reason  why  the  relator 
should  be  thwarted  of  his  statutory  right  to 
collect  a  judgment  against  a  municipality 
by  compelling  resort  to  the  taxing  power. 
The  borough  of  Sea  Isle  City,  like  every 
municipal  corporation,  has  a  legal  method  to 
enforce  payment  of  taxes,  and  that  method 
Is  exclusive.  City  oi  Camden  v.  Allen,  26 
N.  J.  Law,  398.  This  court  cannot  create 
a  right  of  set-off,  and,  if  it  could,  it  has  no 
power  in  this  proceeding  to  determine  that 
the  taxes  claimed  are  really  on  relator's 
property,  or  that  they  have  been  legally  as- 
sessed. Moreover,  the  costs  awarded  on  the 
certiorari  belong  to  the  attorney  In  that 
proceeding.  There  is  no  proof  or  presump- 
tion that  he  has  been  paid  by  his  client 
Applying  the  analogy  of  setting  off  judg- 
ments under  the  equitable  power  of  the 
court,  the  lien  of  the  attorney  for  his  costs 
should  be  preserved.  In  such  cases  this  Is 
always  done,  and  is  done  irrespective  of  the 
priority  of  the  judgments.  Examples  of 
such  protection,  where  the  costs  attached 
to  the  later  judgment,  will  be  found  in  the 
following  cases:  Cole  v.  Grant,  2  Caines, 
105;  Perry  v.  Ohestef,  63  N.  Y.  240.  We 
decide  that  the  relator  is  entitled  to  a  man- 
damus as  prayed.  If  the  defendant  desires 
to  review  this  decision,  and  shall  so  notify 
this  relator's  attorney  within  five  days,  the 
case  may  be  put  In  the  shape  of  an  alter- 
native mandamus  return  and  demurrer, 
with  a  judgment  thereon  In  favor  of  the  re- 
lator, with  costs;  otherwise  a  peremptory 
mandamus  may  go,  but  without  costs. 


(66  N.  J.  B.  6tt) 

'  LYON  et  al.  r.  OLAWSON  et  aL 

(Court  of  Chancery  of  New  Jersey.    April  6, 

1898.) 

Wills— Revocatios  of  Bequest  bt  Codicil. 

There  was  a  bequest  to  executors,  of 
$20,000,  to  pay  the  interest  thereof  to  A.  during 
life,  and  the  principal  sum  to  A.'s  children  after 
her  death.  There  was  a  codicil  reciting  'the 
former  gift  as  one  to  the  executors  to  pay  inter- 
est to  A.  during  her  life,  and  revoking  this 
bequest,  and  directing  the  executors  to  invest 
$12,000,  instead  of  $20,000,  and  pay  the  inter- 
est thereof  to  A  during  her  life.  Held,  that 
the  clause  in  the  will  directing  the  executors  to 
pay  the  sum  invested  to  A.'s  children  after  her 
death  was  not  revoked  by  the  codicil. 
(Syllabus  by  the  Court.) 


BUI  by  Samuel  H.  Lyon  and  another 
against  William  8.  Clawson,  trustee  under 
the  will  of  Isiah  D.  Clawson,  deceased,  and 
others,  for  a  construction  of  the  will.  De- 
cree for  complainants. 

W.  T.  Hillaird,  for  complainants.  Samuel 
P.  Grey,  for  defendants. 

REED,  V.  C.  This  bill  Is  filed  to  obtain  a 
construction  of  the  will  of  Isiah  D.  Clawson, 
deceased,  and  also  to  compel  William  S. 
Clawson,  trustee  under  the  said  will,  to  pay 
to  the  complainants  the  shares  of  a  legacy 
bequeathed  to  Israel  Hires  and  Harry  S. 
Hires,  and  by  them  assigned  to  the  complain- 
ants. The  deceased,  by  his  will,  dated  De- 
cember 13, 1871,  made  the  following  bequest: 
"Item.  1  give,  devise,  and  bequeath  to  my 
executors  the  sum  of  twenty  thousand  dol- 
lars, which  I  direct  them  to  keep  at  interest, 
on  good  mortgage  security,  and  to  pay  to  my 
sister,  Elizabeth,  wife  of  Rev.  Allen  J.  Hires, 
during  her  natural  life,  annually,  the  inter- 
est thereof;  the  first  payment  to  be  made  to 
her  in  one  year  after  my  decease.  And  I  do 
order  my  executors  within  one  year  after  the 
decease  of  my  said  sister,  Elizabeth,  to  pay 
over  the  principal  sum  of  twenty  thousand 
dollars,  and  the  Interest  which  may  have  ac- 
crued thereon,  to  the  children  of  my  said 
sister,  Elizabeth,  in  equal  portions,  share  and 
share  alike;  and  should  any  child  or  children 
of  my  said  sister,  Elizabeth,  die  before  my 
said  sister  Elizabeth,  leaving  a  child  or 
children  surviving,  then  such  child  or  chil- 
dren to  take  the  share  of  such  deceased  par-  - 
ent.  But  should  any  child  or  children  of 
my  said  sister,  Elizabeth,  or  any  child  or 
children  of  a  deceased  child,  not  having  at- 
tained the  age  of  twenty-one  years  at  the 
decease  of  my  said  sister,  Elizabeth,  then  I 
order  the  share  of  such  minor  child  or  chil- 
dren to  be  paid  to  them,  respectively,  when 
they  arrive  at  the  age  of  twenty-one  years." 
The  testator  afterwards,  under  date  of  De- 
cember 11,  1876,  executed  a  codicil  to  this 
will,  in  the  terms  following:  "Whereas,  I, 
Isiah  D.  Clawson,  -of  Woodstown,  Salem 
county,  New  Jersey,  have  made  my  last  will 
and  testament,  bearing  date  the  first  day  of 
December,  A.  D.  eighteen  hundred  and  sev- 
enty-one, and  In  my  said  last  will  I  give  and 
bequeath  unto  my  executors  the  sum  of  twen- 
ty thousand  dollars,  which  I  direct  them  to 
keep  at  Interest  on  good  security,  and  to 
pay  the  interest  annually  to  my  sister,  Eliza- 
beth, wife  of  the  Rev.  A.  J.  Hires,  during  her 
natural  life:  Now,  I  do  take  from  my  said 
executors  the  said  sum  of  twenty  thousand 
dollars,  and  revoke  and  annul  the  said  be- 
quest, and  direct  them  to  keep  and  put  at  in- 
terest the  sum  of  twelve  thousand  dollars, 
Instead  of  the  twenty  thousand  dollars,  for 
my  said  sister,  Elizabeth,  to  have  the  in- 
terest of,  annually,  during  her  natural  life, 
which  sum  of  twelve  thousand  dollars  1 
give  my  executors  for  the  purposes  afore- 
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'  said."  All  the  rest  of  the  estate  was  given 
to  the  executors  to  hold  in  trust  for  certain 
purposes.  All  these  executors  had  died  or 
resigned,  and  the  defendant  William  S.  Claw- 
son  is  now  trustee,  and  entitled  to  said  resi- 
due. Elizabeth,  the  wife  of  Rev.  Allen  J. 
Hires,  died  July  29,  1806.  She  left  surviving 
her  three  children,— Israel  C.  Hires,  Harry  S. 
Hires,  and  Elizabeth  E.  Glawson.  On  April 
9,  1886,  while  their  mother  was  still  living, 
the  two  sons  assigned  their  shares  in  said 
legacy  to  the  complainants,  for  a  valuable 
consideration,  and  directed  the  executors  of 
said  will  to  pay  the  same  to  the  complain- 
ants. This  assignment  seems  to  have  been 
made  to  secure  the  payment  by  the  two 
Hireses  to  the  complainants  of  the  sum  of 
$4,500,  with  interest  thereon  from  April  9, 
1886,  and  also  to  secure  the  repayment  of 
premiums  paid  by  the  complainants  upon  an 
Insurance  policy  Issued  upon  the  life  of  Har- 
ry S.  Hires,  and  also  to  secure  the  repayment 
of  premiums  paid  by  the  complainants  for 
Are  insurance  upon  a  steamboat  The  com- 
plainants seem  to  have  paid  these  premiums, 
and  there  is  a  debt  dne  to  them  from  the 
two  Hireses  in  excess  of  the  sum  of  $8,000. 
William  S.  Glawson  and  Martha  Clawson, 
two  of  the  defendants,  filed  an  answer  deny- 
ing that  any  legacy  belonged  to  the  children 
of  Elizabeth,  and  alleging  that,  therefore,  no 
Interest  passed  from  them  to  the  complain- 
ants by  the  assignment.  They  also  challenge 
the  right  of  the  complainants  to  file  this  bill, 
even  if  the  legacy  belonged  to  the  children  of 
Elizabeth. 

The  first  question  in  order  is  whether,  as- 
suming that  Israel  O.  and  Harry  8.  Hires 
were  each  entitled  to  one-third  of  the  prin- 
cipal sum  of  $12,000  upon  the  death  of  their 
mother,  and  assuming  that  such  right  passed 
to  the  complainants  by  assignment,  the  com- 
plainants are  rightly  in  this  court  In  this  suit 
I  can  perceive  no  substantial  reason  for  a 
doubt  Upon  the  death  of  Elizabeth  there 
was  Imposed  upon  William  S.  Clawson,  as 
trustee,  the  duty  of  paying  over  the  money 
to  the  legatees. .  The  right  of  the  legatees  to 
compel  the  executor  to  execute  this  .trust  in 
this  court  is  entirely  clear.  The  right  of  the 
cestuis  que  trustent  passed  to  the  complain- 
ants by  the  assignment;  and  whether  the  as- 
signment was  absolute,  or  in  pledge  to  secure 
the  personal  indebtedness  of  the  legatees,  in 
either  case  the  complainants  were  invested 
with  the  right  to  recover  the  full  amount  of 
the  gifts  assigned  to  them.  Their  right  to 
compel  the  execution  of  the  trnst  therefore 
seems  entirely  clear. 

The  second  Is  the  important  question:  Had 
the  children  of  Elizabeth  E.  Clawson  any  in- 
terest In  the  $12,000  after  the  death  of  their 
mother?  The  insistence  of  the  trustee  Is  that 
the  codicil  to  the  will  revoked  the  provisions 
in  the  will  by  which  the  children  of  Elizabeth 
were  to  receive  the  principal  sum  of  $20,000, 
or  any  other  sum.  The  gift  contained  in  the 
codicil  is  clearly  substitutional    The  language 


Is  that  $12,000  shall  be  kept  out  at  interest, 
Instead  of  $20,000,  as  is  provided  for  by  tbe 
will.  Tbe  complainants  rely  upon  the  rule 
that  the  substituted  legacy  Is  subject  to  the 
same  Incidents  and  conditions  as  the  original 
legacy.  Hawk.  Wills,  p.  306;  Jarm.  Wills 
(Band.  &  T.  Ed.)  p.  354.  Mr.  Theobold  states 
the  rule,  to  be  drawn  from  the  cases  cited  by 
him,  In  this  way:  "A  gift  in  addition  to,  or 
in  lieu  of,  a  previous  gift  to  the  same  legatee, 
is  subject  to  the  same  conditions  as  the  pre- 
vious gift  with  respect  to  vesting,  separate  es- 
tate, the  fund  out  of  which  it  is  payable,  free- 
dom from  legacy  duty,  and  provisions  against 
lapsing."  Theob.  Wills  (4th  Ed.)  125.  In  re- 
spect to  the  question  whether  a  substitutional 
gift  is  subject  to  a  gift  over  attached  to  the 
original  gift,  the  same  author  remarks:  "It 
is  not  quite  clear  whether  an  additional  or 
substitutional  gift  wfll  be  subject  to  the  same 
executory  gift  over  as  the  original  gift  It 
seems,  however,  that  It  will  not"  Sir  W. 
Paige  Wood,  M.  H.,  In  Mann  v.  Puller,  Kay, 
624,  said:  "If  the  former  gift  was  absolute, 
and  free  of  legacy  duty,  the  additional  gift  has 
been  held  to  have  all  the  same  Incidents;  so, 
If  the  former  is  to  be  lost  on  a  certain  event 
the  additional  gift  is  to  be  defeated  on  the 
same  conditions.  In  no  case  has  it  been  held 
that  the  latter  gift  is  to  go  to  the  parties  enti- 
tled under  the  subsequent  limitations  of  the 
former  gift."  In  that  case  a  legacy  was  given 
to  A.  for  life,  with  an  executory  gift  over, 
and  then  there  was  an  additional  gift  simply 
to  A.;  and  it  was  held  that  A.  took  the  lat- 
ter gift  absolutely.  And  In  Sanford  v.  San- 
ford,  1  De  Gex  &  S.  67,  the  same  was  held 
In  respect  to  a  substitutionary  gift  I  have 
found  no  case,  however,  which  seems  to  me 
to  be  similar  to  the  one  in  hand.  It  is  insisted 
by  the  counsel  for  the  trustee  that  the  case 
of  Sanford  v.  Sanford  Is  directly  in  point  In 
that  case  the  testatrix  bequeathed  £3,000  to  a  ' 
person  for  life,  and  after  her  death  to  ber 
children,  and,  In  case  there  should  be  no  chil- 
dren, to  P.  By  a  codicil,  which  stated  that 
the  legatee  for  life  had  been  largely  provided 
for  from  other  sources,  the  testatrix  deducted 
£2,000  from  the  legacy  of  £3,000,  and  revoked 
bo  much  of  the  legacy,  accordingly;  leaving 
the  legatee  £100  only,  as  a  remembrancer.  It 
was  held  that  the  legatee  took  the  £100  abso- 
lutely. If  tbe  gift  of  the  $12,000  in  the  codi- 
cil of  the  present  will  had  been  given  to  Eliza- 
beth absolutely,  these  two  cases  would  bear 
an  appearance  of  similarity;  but  this  codicil 
gives  her  only  a  life  interest  In  the  $12,000,— 
the  same  interest  that  she  had  in  the  $20,000 
mentioned  In  the  will.  Unless  Jhe  children 
take  after  her  death,  this  sum  In  this  case 
falls  Into  the  residuum.  Apart  from  this  dif- 
ference between  the  two  cases,  there  were  in- 
dications in  the  will  In  the  former  case  of  a 
testamentary  intent  (always  the  ultimate  ob- 
ject to  be  ascertained)  that  the  legatee  should 
take  the  substituted  gift  absolutely.  The  sub- 
stituted gift  was  an  insignificant  fraction  of 
the  original  gift  and  it  was  expressly  given 
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to  the  legatee  as  a  souvenir.  It  was  not  In- 
tended as  a  substitutional  legacy,  for  the  pur- 
pose of  providing  for  the  family  of  the  legatee, 
aa  was  the  obvious  object  of  the  original  gift. 
On  the  other  hand,  In  Condlct  v.  King,  18 
N.  J.  Eq.  381,  there  was  a  devise  of  land  to 
testator's  grandson  for  life,  with  a  remainder 
to  testator's  daughter;  and  after  the  execu- 
tion of  the  will  the  testator  sold  the  land,  and 
put  the  proceeds  Into  a  mortgage,  and  then 
made  a  codicil  giving  the  mortgage  to  the 
grandson,  instead  of  the  land,  but  making  no 
limitation  over.  Chancellor  Green  held  that 
the  grandson  took  the  life  estate,  only,  In  the 
mortgage,  and  at  bis  death  it  became  the  prop- 
erty of  the  daughters.  The  circumstances  in 
that  case— particularly  the  fact  that  the  mort- 
gage represented  the  land— showed  a  testa- 
mentary Intent  that  the  incidents  attached  to 
the  gift  of  the  former  were,  although  unmen- 
tioned  in  the  codicil,  Inherent  in  the  gift  of 
the  latter.  But,  as  already  remarked,  there 
Is  no  question  in  this  case  whether  Elizabeth 
took  the  substitutional  gift  upon  the  same 
terms  as  she  took  the  original.  The  language 
of  the  codicil  gives  her  a.life  interest,  just  as 
did  the  win.  The  query  Is  whether  the  silence 
of  the  codicil  relative  to  the  disposition  of  the 
principal  after  the  death  of  Elizabeth  revokes 
that  part  of  the  will  that  gave  it  to  her  chil- 
dren. It  is  urged  that  the  gift  in  the  will  was 
to  the  executors,  and  not  to  the  children,  that 
this  gift  was  annulled  and  revoked  in  the  codi- 
cil, and  that,  therefore,  unless  the  substituted 
gift  to  the  executors  was  coupled  with  a  new 
direction  to  them  to  pay  the  principal,  after 
the  death  of  Elizabeth,  to  her  children,  the 
principal  belongs  to  the  trustee.  But  the  same 
argument  would  apply  to  any  substitutional 
gift,  whenever  the  codicil  revokes  and  annuls 
the  provision  in  the  will  bequeathing  the  origi- 
nal gift.  The  use  of  the  words  "revoke"  or 
"annul"  has  no  special  force  whenever  the 
object  of  the  revocation  Is  to  make  a  substi- 
tutional gift.  The  use  of  these  words  does 
not  prevent  the  substituted  legacy  from  hav- 
ing the  incidents  of  the  original  one.  Cooper 
v.  Day,  3  Mer.  154;  Fisher  v.  Brlerley,  30 
Beav.  267.  Besides,  it  is  to  be  observed  that 
the  testator  only  revoked  the  bequest  recited, 
and  the  bequest,  as  recited,  was  that  for  the 
use  of  Elizabeth  during  her  life.  It  seems  ob- 
vious that  the  mind  of  the  draftsman  of  the 
codicil  was  Intent  only  upon  a  change  In  the 
amount  of  the  gift  In  making  the  change, 
he  wished  to  identify  the  particular  gift  in  the 
wttl  referred  to.  The  feature  of  that  gift 
which  occurred  to  him  as  the  most  useful  for 
that  purpose  was  the  fact  that  it  was  given 
to  the  executors  to  invest  for  the  benefit  of 
Elizabeth  during  her  life.  That  it  was  a  gift 
made  for  that  purpose  was  entirely  sufllcient 
to  Identify  the  particular  gift  to  be  changed 
by  the  codicil.  The  draftsman  did  not  go  on 
to  set  out  that  it  was  the  gift  which  the  ex- 
ecutor was  to  pay,  after  the  death  of  Eliza- 
beth, to  her  children,  and  also  the  provisions 
concerning  the  effect  upon  its  course  arising 


from  the  death  of  such  chfldren.  The  Incor- 
poration of  all  that  in  the  description  was  un- 
necessary for  the  purpose  then  in  mind,  name- 
ly, to  Identify  the  original  gift  meant  After 
describing  the  gift  meant  to  be  changed,  the 
codicil  proceeds:  "I  do  take  from  the  said 
executors  the  said  sum  of  $20,000,  and  revoke 
and  annul  the  said  bequest,  and  direct  tham 
to  keep  and  put  out  at  interest  $12,000,  in- 
stead of  $20,000,  for  my  said  sister,  Elizabeth, 
to  have  the  Interest  during  her  natural  Ufe." 
His  meaning  was  this:  "Instead  of  giving  my 
executors  the  $20,000  which  I  directed  them 
to  invest  and  pay  to  my  sister  the  interest 
thereof  during  her  Ufe,  I  give  them  $12,000 
to  invest  and  pay  the  Interest  to  her  during 
her  life."  The  concluding  words, '  "which  sum 
I  give  for  the  purpose  aforesaid,"  are  merely 
redundant  and  do  not  mean  that  it  was  glvei. 
for  that  purpose  solely  and  only.  A  change 
in  the  gift  over  to  the  children,  apart  from 
the  amount  given,  was  not  in  the  mind  of 
the  draftsman  of  the  codicil  at  all.  If  H  had 
been  his  Intention  to  annul  the  gift  to  the 
children,  it  Is  Inexplicable  why  he  did  not  do 
so  In  express  words.  It  seems  to  me,  he 
would  have  limited  the  gift  in  the  codicil  sole- 
ly to  the  payment  of  the  interest  to  Eliza- 
beth, or  would  have  provided  that  after  the 
death  of  Elizabeth  the  $12,000  should  faU  into 
the  residue.  The  revocation  of  the  gift  over 
must  be  clear.  It  is  not  clear.  I  am  of  the 
opinion  that  there  was  no  intention'  to  revoke 
the  gift  over  of  the  principal  sum.  The 
amount  was  reduced  by  the  fact  that  the  sum 
of  $12,000  was  substituted  for  the  $20,000  as 
the  amount  to  be  invested  by  the  executors; 
and,  as  it  was  the  sum  directed  to  be  invested 
for  the  Ufe  use  of  Elizabeth  which  the  ex- 
ecutors were  directed  to  pay  over  to  her  chil- 
dren after  her  death,  the  change  in  that  sum 
to  be  invested  from  $20,000  to  $12,000  re- 
duced the  amount  of  the  principal  sum,  upon 
which  the  executory  gift  over  was  to  operate. 
Decree  advised  for  complainants.. 


DRESSER  et  si.  v.  ZABRISKIE  et  all 
(Court  of  Chancery  of  New  Jersey.     April  4, 

1898.) 

Fraudulent  Conveyances— Husbahb>  to  Win— 

Evidences  op  Fraod. 

1.  The  fact  that  no  note  or  other  memoran- 
dum was  given  for  money  advanced  by  a1  wife 
to  her  husband,  and  that  in  the  latter's  will  he 
provided  for  the  repayment  of  Baid  money, 
which  he  spoke  of  as  that  "given"  him,  does 
not  show  that  there  was  no  debt  arising  out  of 
the  transaction,  where  the  husband  had  writ- 
ten the  will  without  the  aid  of  counsel,  and  had 
probably  used  the  word  "given"  as  an  equiva- 
lent for  "delivered." 

2.  In  a  suit  to  set  aside  a  deed  of  lots  by  hus- 
band to  wife,  it  appeared  that  the  wife  in  1801 
had  received  a  legacy,  which  she  had  loaned 
to  her  husband,  and  he  used  it  in  buying  the 
lots  in  question;  that  he  was  then  in  prosperous 
circumstances,  but  in  1895,  becoming  financial- 
ly embarrassed,  and  after  mortgaging  his  homr 
for  nearly  its  full  value,  transferred  the  lots, 
his  only  other  property,  to  his  wife,  to  secure 
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the  loan;  that  at  this  time  he  was  engaged  in 
business  transactions  with  plaintiffs,  and  was 
considerably  indebted  to  them,  which  resulted 
in  a  judgment  against  him  in  1890.  Held,  that 
the  transfer  was  not  fraudulent  as  to  plaintiffs. 

3.  That  a  husband  who  was  financially  embar- 
rassed, after  a  transfer  of  lots  to  his  wife  in 
satisfaction  of  a  debt  due  her,  had  retained 
management  of  them,  1b  not  a  badge  of  fraud, 
nor  does  it  show  that  the  conveyance  was 
merely  colorable,  where  the  wife  knew  nothing 
concerning  the  business  of  selling  lots. 

4.  The  transfer,  by  one  financially  embarrass- 
ed, to  his  wife,  of  all  his  personal  property,  in 
addition  to  certain  lots,  to  secure  a  debt  ow- 
ing her,  does  not  show  that  the  transfer  was 
intended  to  defraud  subsequent  creditors,  where 
nearly  all  of  the  personal  property  was  exempt 
from  execution,  and  part  of  it  belonged  to  the 
wife. 

Bill  by  D.  Leroy  Dresser  and  others  against 
Andrew  J.  Zabriskie  and  wife  and  others  to 
subject  to  the  lien  of  a  Judgment  certain 
lands  and  personal  property  conveyed  by  de- 
fendant Zabriskie  to  his  wife.  Heard  on 
pleadings  and  proofs. 

The  complainants  are  Judgment  creditors 
of  the  defendant  Andrew  J.  Zabriskie,  and 
the  object  of  the  bill  is  to  subject  to  the  lien 
of  the  judgment  certain  lands  and  personal 
property  conveyed  by  Zabriskie  to  his  wife, 
through  an  intermediary,  in  September,  1895. 
There  are  three  conveyances  of  real  estate 
and  one  of  personal  property.  The  considera- 
tion mentioned  in  one  of  the  deeds  is  $3,500, 
and  In  the  others  It  is  nominal.  At  the  time 
these  conveyances  were  made,  the  husband 
was  engaged  In  certain  business  transactions 
with  the  complainants,  and,  according  to 
their  showing,  was  considerably  indebted  to 
them.  The  transactions  were  brought  to  a 
close  in  March,  1896,  and  suit  was  brought  by 
the  complainants  against  Zabriskie,  which 
resulted,  after  litigation,  In  a  Judgment  for 
$13,183.01.  The  answer  sets  up  that  the  ob- 
ject of  the  conveyance  was  to  secure  Mrs. 
Zabriskie  for  the  amount  of  a  loan  by  her  to 
her  husband,  made  partly  in  1891  and  partly 
in  1892,  amounting  to  $2,966.67.  The  proof 
is  clear  that  at  the  time  stated  Mrs.  Zabriskie 
received  that  amount  of  money  from ,  her 
brother,  the  executor  of  her  father's  estate, 
and  indorsed  the  checks  over  to  her  husband, 
who  received  and  appropriated  them  to  his 
own  use.  He  swears,  and  the  evidence  indi- 
cates, that  he  used  the  greater  part,  if  not  the 
whole,  of  the  money  in  buying  and  laying  out 
into  building  lots  the  premises  In  question. 
No  note  or  other  memorandum  In  writing  of 
the  indebtedness  was  given  by  him  to  Mrs. 
Zabriskie,  but  both  swear  that  it  was  under- 
stood that  he  owed  her  for  the  amount  of 
that  money,  and  was  to  pay  her.  He  did, 
however,  shortly  afterwards  make  a  will,  in 
which  he,  in  addition  to  a  gift  to  his  wife  in 
lieu  of  dower,  expressly  provided  that  she 
should  be  paid  the  amount  he  had  received 
from  her,  but  without  interest.  The  will 
speaks  of  the  money  which  she  had  "given" 
him,  and  Mrs.  Zabriskie  knew  that  such  a 
provision  was  made;  but  it  is  not  clear  that 


she  knew  that  he  had  used  the  expression 
"given."  He  is  a  man  of  middle  age,  and 
had  been  In  the  mercantile  business  for  many 
years,  part  of  the  time  in  Chicago,  and  re- 
turned to  New  Jersey  about  1890,  and  then 
engaged  in  business  in  New  York  City,  at 
first  as  a  salesman.  He  appears  to  have  been 
reasonably  successful,  earning  a  good  salary, 
but  lived  generously,  so  that  in  July,  1895, 
and  previous  to  the  conveyance  to  his  wife, 
he  was  obliged  to  mortgage  his  homestead 
for  $3,500  to  pay  current  bills  for  living  ex- 
penses. His  wife  swears  that  this  was  the 
occasion  of  her  asking  him  to  secure  her  for 
the  debt  to  her,  and  that  It  resulted  in  the 
conveyances  which  are  attacked  by  the  bill. 

Otto  Crouse,  for  complainants.  Cornelius 
Doremus,  for  defendants. 

PITNEY,  V.  O.  Counsel  for  the  complain- 
ants contends,  first,  that  the  fact  that  no 
promissory  note  or  written  memorandum  was 
made  to  the  wife  at  or  about  the  time  of 
the  advance  of  these  moneys,  together  with 
the  language  used  in  the  will  by  the  husband, 
in  which  he  speaks  of  the  money  as  having 
been  "given"  to  him  by  his  wife,  are  sufficient 
to  show  that  there  was  really  no  debt  aris- 
ing out  of  the  transaction,  and  that  the  re- 
suscitation of  it  as  a  debt  to  support  the  Con- 
veyance in  question  was  an  after-thought. 
But  I  am  unable  to  adopt  that  view.  The 
will  was  written  by  Mr.  Zabriskie  himself, 
without  the  aid  of  counsel,  and  it  is  not  clear 
that  he  used  the  word  "given"  in  any  differ- 
ent sense  from  that  of  his  wife  having  "hand- 
ed" or  "delivered"  the  money  to  him;  and 
against  the  view  that  it  was  received  as  a 
gift  is  the  fact  that  he  did  especially  provide  in 
his  will  for  Its  payment  to  her,  over  and  above 
the  ordinary  portion  which  he  gave  to  her. 

The  counsel  of  complainants  contends,  in 
the  second  place,  that,  granting  that  there 
was  a  debt  existing  from  the  husband  to  the 
wife,  yet  that  the  circumstances  prove  that 
the  conveyance  was  made  for  the  purpose 
(participated  in  by  both  parties)  of  defraud- 
ing the  complainants;  and  that  on  that 
ground  it  must  be  held  to  be  void  as  against 
the  complainants,  upon  the  principle  that, 
where  a  conveyance  Is  actually  contrived  in 
fraud,  the  fact  that  consideration  was  paid 
does  not  relieve  it  of  its  fraudulent  charac- 
ter. The  leading  case  in  New  Jersey  on 
that  subject,  and  one  which  well  illustrates 
the  principle,  Is  Green  v.  Tantum,  19  N.  J. 
Eq.  105,  21  N.  J.  Eq.  364.  There  the  judg- 
ment debtor,  having  suffered  a  large  verdict 
against  him  at  the  circuit,  hastened,  before 
judgment  could  be  entered  upon  it,  to  as- 
sign several  mortgages  which  he  held  upon 
real  property  in  this  state  to  his  brother, 
who  actually  paid  him  the  cash  for  them. 
The  circumstances  indicated  strongly  that 
the  brother  raised  the  cash  for  the  purpose 
of  enabling  him  to  put  the  money  in  his 
pocket,  and  keep  it  from  his  creditor.    In 
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fact,  the  conversion  by  the  debtor  of  fixed 
and  tangible  property  subject  to  levy  Into 
cash,  In  anticipation  of  a  judgment  and  exe- 
cution against  him,  Is  an  important  and  effi- 
cient step  In  a  scheme  to  defraud  his  credit- 
ors, and,  unless  the  caeh  is  honestly  applied 
to  the  payment  of  his  debts,  is  of  itself  a 
strong  indication  of  fraud.  It  Is,  however, 
more  difficult  to  infer  fraud  from  a*  mere 
transfer  of  fixed  property  by  a  debtor  to  a 
creditor,  either  In  satisfaction  of,  or  by  way 
of  security  for,  the  payment  of  his  debt. 
The  natural  result  of  such  an  act  Is,  not  to 
enable  the  debtor  to  dispose  of  his  property 
In  fraud  of  his  other  creditors;  and  the  right 
to  prefer  a  creditor  is  still  sacred  in  this 
state.  And  here  It  Is  to  be  observed  that  the 
natural  effect  of  preferring  one  creditor  is, 
so  to  speak,  to  defraud  the  others,  and  yet  a 
conveyance  made  honestly  for  the  purpose 
of  preferring  a  creditor  must  be  upheld. 
See,  upon  this  topic,  Wait,  Fraud.  Conv.  § 
201,  especially  what  was  said  by  Chief  Jus- 
tice Black  in  Covanhovan  v.  Hart,  21  Pa.  St. 
500.  But  fraud  in  such  a  case  (conveyance 
by  debtor  to  creditor)  may  be  proven  or  In- 
ferred from  the  circumstances.  The  circum- 
stance usually  relied  upon  to  show  fraud 
is  that  the  conveyance  is  merely  colorable, 
and  the  grantor  still  remains  the  actual  ben- 
eficial owner,  while  the  legal  title  stands  in 
the  creditor.  A  difficulty  in  applying  this 
test  to  the  case  of  a  conveyance  by  the  hus- 
band to  the  wife  arises  from  the  circum- 
stance that  the  husband  generally  manages 
the  wife's  property,  and  naturally  derives  a 
personal  benefit  from  it;  so  that  no  change 
In  either  management  or  apparent  owner- 
ship usually  attends  the  transfer  of  the  legal 
title.  In  the  present  case,  at  the  time  the 
money  was  advanced  by  the  wife  to  the 
husband  and  invested  in  this  real-estate 
speculation,  the  husband  was  in  prosperous 
circumstances,  and  the  speculation  promised 
to  be  profitable.  In  fact,  it  was  reasonably 
profitable,  and  quite  a  large  amount  of  mon- 
ey was  derived  from  it  prior  to  the  convey- 
ances in  question.  About  that  time  he  en- 
tered Into  business  relations  with  the  com- 
plainants, which  did  not  prove  successful, 
and  he  became  largely  indebted  to  them,  and 
was  obliged  to  mortgage  his  homestead 
heavily  to  pay  his  current  expenses.  In 
that  state  of  affairs,  feeling  that  it  was  pos- 
sible, if  not  probable,  that  he  would  not  be 
able  to  pay  all  his  creditors,  he  felt  it  to  be 
his  duty— and,  whether  he  felt  It  to  be  a 
duty  or  not,  he  felt  disposed— to  secure  his 
wife,  and  conveyed  this  property  to  her  for 
that  purpose,  as  they  both  swear.  The  crit- 
icism made  upon  the  transaction  in  itself  is 
that  it  should  have  been  put  in  the  shape  of 
a  mortgage,  Instead  of  an  absolute  con- 
veyance. But  the  character  of  the  property 
was  such  as,  in  my  judgment,  to  excuse  the 
use  of  an  absolute  conveyance.  The  home- 
stead was,  as  I  have  said,  heavily  mort- 
gaged, and  there  was  in  It  little  security  for 


the  wife.  Her  principal  security  was  In  the 
lots  remaining  unsold  from  the  land  pur- 
chased for  speculative  purposes,  and  that 
property  was  producing  no  Income,  and  her 
source  of  payment  was  the  sale  of  lots  ex- 
clusively. Now,  it  was  much  more  conven- 
ient to  have  the  title  to  the  property  In  her 
name  for  the  purpose  of  making  convey- 
ances than  to  have  It  in  the  shape  of  a  mort- 
gage, which  would  require,  in  order  to  sat- 
isfy purchasers,  a  special  release  to  be  in- 
serted In  every  conveyance  made.  The  rea- 
sons, however,  for  giving  a  deed  instead  of 
a  mortgage  were  not  Inquired  into  at  the 
hearing.  There  may  have  been  no  motive 
or  reason  given  at  the  time  except  the  bare 
advice  of  counsel.  But  then  It  Is  urged  that 
the  husband  retained  the  management  and 
control  of  the  property.  But  here  again 
such  control  and  management  were  perfectly 
natural  under  the  circumstances.  His  wife 
knew  nothing  about  the  business  of  selling 
building  lots,  and  naturally  left  that  to  her 
husband.  It  was  further  urged  that  the 
fact  that  all  the  personal  property,  house 
furniture,  horse  and  carriage,  etc,  of  the 
debtor  were  also  transferred,  shows  fraud. 
This  Is  undoubtedly  an  Indication  of  a  de- 
sire to  protect  It  from  creditors.  But  the 
effect  -of  it  upon  the  whole  case  Is,  In  this 
instance,  much  weakened  by  the  small  value 
of  the  chattels,  which  exceed  very  little,  If 
any,  the  amount  exempted  from  execution 
by  statute,  and  by  the  fact  that  several  arti- 
cles were  included  In  the  bill  of  sale  which 
belonged  to  the  wife;  and  by  the  further 
fact  that  the  transfer  was  made  several 
months  before  suit  was  either  brought  or 
threatened.    - 

The  result  of  my  study  of  the  case  Is  that 
I  do  not  find  any  such  indicia  of  fraud  In  it 
as  will  justify  the  court  In  declaring  the 
transfer  to  have  been  fraudulent.  I  think 
the  case  is  clearly  distinguishable  from  those 
relied  upon  by  the  complainants.  In  Luers 
v.  Brunjes,  34  N.  J.  Eq.  10,  a  debt  more  than 
20  years  old,  about  the  existence  of  which 
originally  there  was  some  doubt,  was  re- 
vived for  the  purpose  of  defrauding  cred- 
itors. Evidently  the  chancellor  believed 
that,  if  there  ever  was  a  debt,  It  had  been 
forgiven.  Christie  v.  Bridgman,  51  N.  J.  Eq. 
331,  25  AtL  939,  and  30  Atl.  429,  was  in  real- 
ity much  the  same  as  Luers  v.  Brunjes.  A 
debt  more  than  20  years  old,  barred  by  a 
discharge  In  bankruptcy,  was  revived  to  fur- 
nish a  consideration  for  the  conveyance 
there  attacked.  There  were  suspicious  cir- 
cumstances as  to  the  actual  existence  of  the 
debt,  and,  while  the  learned  vice  chancellor 
states  his  conclusion  that  the  proofs  sus- 
tained the  existence  of  the  debt,  it  is  mani- 
fest that  he  felt  that  the  wife's  claim  had 
no  real  merit,  and  was  revived  solely  for 
the  present  emergency.  In  fact,  the  case 
might  well  have  been  put  on  the  ground 
taken  by  Vice  Chancellor  Emery  in  the  re- 
cent and  somewhat  similar  case  of  Minxes- 
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blemer  7.  Doollttle  (N.  J.  Ch.)  39  Atl.  386, 
namely,  that  the  debt  bad  been  paid  or 
forgiven,  and  ceased  to  exist  Tbe  debt  in 
the  present  Instance  is  actual  and  recent, 
and  the  wife  asked  to  have  it  secured.  She 
knew  that  her  husband  was  not  earning  a 
living,  and  was  not  prosperous;  but  the 
proofs  fall  to  show  that  she  knew,  or  ought 
to  have  known,  that  be  was  owing  a  large 
sum  of  money  which  he  could  not  pay,  and 
Intended  (If  he  did  intend)  to  defraud  his 
creditors.  The  case  more  nearly  resembles 
Cole  v.  Lee's  Ex'rs,  45  N.  J.  Eq.  779,  at  page 
784,  18  Atl.  854,  where  an  attack  was  made 
upon  a  mortgage  given  by  the  husband, 
through  an  intermediary,  to  his  wife,  to  se- 
cure an  old  debt;  and  Brock  v.  Bank,  48  N. 
J.  Eq.  615,  23  Atl.  269  — both'  cases  in  the 
court  of  appeals.  I  will  advise  a  decree  that 
Mrs.  Zabriskie  is  entitled  to  a  lien  upon 
tbe  premises  conveyed  for  the  sum  of  $2,- 
966.67,  with  Interest  from  the  date  of  the 
conveyance,  subject  to  a  credit  for  the  ac- 
tual value  at  that  time  of  such  of  the  chat- 
tels conveyed  as  did  not  belong  to  her,  and 
subject  to  an  accounting  for  the  proceeds 
of  any  sales  ot  lots  or  of  collections  one  ac- 
count of  the  price  of  lots  previously  sold. 
She  will  be  credited  for  taxes,  expenses  of 
sales,  etc.  I  will  not  allow  interest  before 
the  conveyance,  because  she, .  as  a  member 
of  the  family,  had  the  benefit  of  the  use  of 
the  money,  and  there  is  some  evidence  to  In- 
dicate that  she  acquiesced  in  that  part  of 
her  husband's  will  which  forbade  payment 
of  interest  on  that  sum. 


(61  N.  J.  L.  464) 

STATE  ex  reL  BRAETJTTGAM  t.  WHITE. 
(Supreme  Court  of  New  Jersey.     April  4,  1898.) 
Appeal  prom  Justice— Bond. 
If,  iu  the  judgment  of  a  justice  of  the 
peace,  the  surety  upon  a  bond,  tendered  on  an 
appeal  from  a  judgment  in  a  court  for  the  trial 
of  small  causes  held  by  him,  be  insufficient,  he 
may  reject  the  bond. 
(Syllabus  by  the  Court) 

Action  by  the  state,  ex  reL  Frederick  C. 
Braeutigam,  against  Theodore  F.  White.  On 
motion  to  discharge  a  rule  to  show  cause 
why  mandamus  should  not  issue.  Rule  to 
show  cause  discharged. 

Argued  February  term,  1898,  before  DIX- 
ON and  COLLINS,  JJ. 

John  S._  Applegate,  for  tbe  motion.  B. 
Tenbroeck  Stout  opposed. 

COLLINS,  J.  The  relator  on  May  12, 
1897,  procured  from  a  justice  of  this  court 
a  rule  to  show  cause  why  a  mandamus 
should  not  Issue  to  compel  the  defendant  to 
grant  an  appeal  from  a  Judgment  recovered 
against  the  relator  in  a  court  for  the  trial 
of  small  causes  held  by  the  defendant  as  a 
justice  of  the  peace.  The  rule  was  return- 
able at  tbe  June  term  of  this  court  but  as 
the  affidavits  taken  under  it  were  not  com- 


plete until  June  19th,  tbe  cause  went  over. 
It  was  not  moved  at  the  November  term, 
and  was  not  noticed  for  the  present  term. 
The  defendant  now,  on  notice,  moves  to  dis- 
charge tbe  rule  upon  the  facts  developed  in 
the  affidavits.  It  is  proved  that  although 
the  relator,  after  an  adjournment  granted 
at  bis  request  permitted  Judgment  without 
further  appearance  before  the  justice,  he  did 
In  due  season  demand  an  appeal  and  present 
a  bond,  which  was  rejected  because  It  bore 
a  date  prior  to  tbe  Judgment  and  because 
the  justice  was  not  satisfied  of  the  sufficien- 
cy of  the  surety.  The  same  bond  was  ten- 
dered later,  with  the 'date  changed,  but  with 
no  evidence  of  re-execution,  and  was  again 
rejected.  On  May  1,  1897,  the  term  of  of- 
fice of  the  Justice  expired.  On  May  3, 1897, 
another  bond  with  a  different  surety  was 
tendered  and  rejected,  both  because  tbe  de- 
fendant was  out  of  office,  and  because  he 
was  not  satisfied  of  the  sufficiency  of  the 
new  surety.  In  Tichenor  v.  Hewson,  14  N. 
J.  Law,  26,  it  was  held  that  after  tbe  ex- 
piration of  the  term  of  office  of  a  justice  of 
the  peace,  he  could  do  no  official  act;  but 
by  statute  approved  March  17,  1875  (2  Oen. 
St.  p.  1890,  pi.  134),  he  may  now,  among 
other  things,  decide  pending  causes,  and  may 
grant  an  appeal  from  the  judgment  rendered 
In  any  cause  brought  before  the  expiration 
of  his  term.  The  defendant  therefore,  was 
wrong  in  assuming  that  he  had  no  jurisdic- 
tion in  the  premises.  His  rejection  of  the 
bond  must  rest  on  the  other  ground.  In  the 
case  cited  it  was  declared  that  In  passing 
upon  the  sufficiency  of  a  surety  upon  an 
appeal  bond  the  justice  acts  judicially.  This 
was  also  decided  In  Stub  v.  Abbott,  15  N.  J. 
Law,  339,  in  which  case  it  was  Intimated 
that  If  the  Justice  err,  there  Is  redress  in 
this  court  Without  adjudging  that  such 
redress  can  be  by  mandamus,  we  are  clear 
that  In  the  case  in  hand  the  relator  has  no 
grievance.  Under  the  proofs  taken,  the 
surety  on  neither  bond  was  sufficient.  Let 
the  rule  to  show  cause  be  discharged,  with 
costs. 


(66  N.  J.  B.  473) 

PLUM  v.  SMITH  et  aL 
(Court  of  Chancery  of  New  Jersey.  April  1, 
1898.) 
Mortgage  Foreclosure— Suffioiehot  op  Cross 
Bill. 
A  bill  for  the  foreclosure  of  a  mortgage  al- 
leged that  complainant,  as  executor  of  his  fa- 
ther, had  been  devised  $2,000  in  trust  the  inter- 
est to  be  paid  to  testator's  widow  for  life,  and 
at  her  death  (which  had  occurred)  the  principal 
to  be  divided  among  his  children;  that  the 
$2,000  was  invested  In  a  mortgage;  that  sub- 
sequently the  executor  individually  bought  the 
land,  and  assumed  the  mortgage;  and  that  he 
had  assigned  his  share  in  the  trust  fund  to  an- 
other. The  cross  bill  set  up  a  judgment  against 
him  obtained  by  his  mother,  because  of  failure 
to  pay  the  interest  to  her,  before  the  assign- 
ment of  his  share,  and  claimed  that  it  was  a 
prior  lien  thereon,  and  that  all  the  interest  of 
complainant  in  said  fund  represented  by  the 
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mortgage  was  merged  in  his  title,  by  virtue  of 
his  deed  to  the  land,  which  became  subject  to 
the  lien  of  said  judgment.  Held,  that  the  ques- 
tion of  merger  was  properly  a  part  of  the  case, 
and  hence  not .  liable  to  be  stricken  from  the 
cross  bill. 

Bill  in  equity  by  Joseph  S.  Plum,  executor 
of  the  will  of  Joseph  Plum,  deceased,  against 
John  B.  Smith,  administrator  of  the  estate  of 
Hannah  Plum,  deceased,  and  others.  Mo- 
tion to  strike  out  parts  of  the  cross  bill  de- 
nied. 

J.  A.  Bullock,  for  the  motion.  J.  T.  Bird 
and  J.  B.  Huffman,  opposed. 

McGILL,  Ch.  In  the  previous  application 
to  strike  out  parts  of  the  answer  and  cross 
bill,  the  first  part  of  the  present  motion,  to 
wit,  to  strike  from  the  cross  bill  that  part  of 
it  which  refers  to  the  judgment  recovered  by 
Hannah  Plum,  was  passed  upon.  No  further 
order  will  be  made  in  reference  to  it. 

Secondly,  in  the  present  application  the 
defendant,  Joseph  S.  Plum,  asks  that  the  fol- 
lowing parts  of  the  answer  to  the  amended 
bill  be  stricken  out,  to  wit:  "And  this  de- 
fendant claims  that  the  judgment  of  said 
Hannah  Plum  is  a  prior  lien  on  Joseph  S. 
Plum's  share,  part,  or  interest  in  the  Bald 
lands  and  premises,  to  any  Interest  which 
he,  the  said  Joseph  S.  Plum,  assigned  to  the 
said  Oliver  I.  Blackwell  aforesaid,  •  •  • 
and  further  says  that  all  the  rights,  title,  and 
interest  of  the  said  Joseph  S.  Plum  in  the 
said  mortgage  became  and  was  merged  in 
his  title  by  virtue  of  the  said  deed  of  con- 
veyance in  the  said  land,  and  became  and 
was  and  Is  subject  to  the  lien  of  the  judg- 
ment of  the  said  Hannah  Plum,  deceased." 
In  the  first  application  to  strike  out,  it  ap- 
peared that  the  defendant  Smith  proceeded 
upon  the  theory  that  a  portion  of  the  $2,000 
mortgage  money  would  become  the  property 
of  Joseph  S.  Plum,  against  whom  his  intes- 
tate had  recovered  a  judgment,  and  that  by 
his  cross  bill  he  could  secure  that  share  of 
the  $2,000  to  be  applied  to  the  payment  of 
the  judgment,  and  at  the  same  time  urge, 
that  the  interest  on  the  $2,000,  as  between 
all  the  parties  to  the  suit,  under  the  will  of 
Joseph  Plum,  deceased,  should  be  first  paid 
in  full,  before  any  part  of  the  principal 
moneys,  so  that,  In  case  there  should  be  a 
deficiency  in  the  proceeds  of  the  sale  of  the 
mortgaged  premises  to  pay  both  principal 
and  Interest,  the  Interest  would  be  fully 
paid.  It  appeared  to  me  that  the  effort  to 
charge  the  judgment  upon  the  interest  of 
Joseph  S.  Plum  in  the  mortgage  money  was 
a  matter  foreign  to  the  object  of  the  suit, 
and  mixed  with  claims  that  the  interest, 
within  the  intent  of  the  will,  was  to  be  first 
paid,  made  the  cross  bill  multifarious;  and 
I  therefore  struck  it  out,  leaving  the  cross 
bill  to  set  out  the  will,  and  urge  the  claim 
that  the  interest  was  intended  to  be  first 
paid.  I  also  directed  that  the  others  inter- 
ested in  the  corpus  of  the  money  secured  to 


be  paid  by  the  mortgage,  as  cestuis  que 
trustent  of  the  complainant,  should  be  made 
parties  defendant,  and  brought  into  court, 
because,  under  the  allegation  that  the  com- 
plainant was  insolvent,  and  under  the  claim 
for  priority  in  payment  of  the  Interest,  they 
seemed  to  be  necessary  parties.  This  deter- 
mination led  to  the  amendment  of  the  bill. 
In  that  amendment,  among  other  things,  it 
was  alleged  that  the  Interest  of  Joseph  S. 
Plum  in  the  estate  of  Joseph  Plum  had  been 
assigned  to  Oliver  I.  Blackwell.  The  defend- 
ant Smith  then  answered  the  bill  as  amend- 
ed, and  met  the  allegation  of  the  assignment 
to  Blackwell  with  the  parts  of  the  answer 
now  asked  to  be  stricken  out.  It  is  appar- 
ent, If  his  Interest  under  the  mortgage  mer- 
ged in  his  estate  in  fee  in  the  mortgaged 
lands  at  the  time  the  mortgaged  premises 
were  conveyed  to  him,  and  he  remained 
owner  of  the  fee  until  the  recovery  of  the 
judgment,  that  the  judgment  became  a  lien 
upon  his  whole  equity  of  redemption,  made 
up  of  both  the  estate  conveyed  to  him  by 
Bateman,  and  the  equitable  estate  under 
the  mortgage  which  merged  in  It  It  ap- 
pears to  me  that  the  question  of  merger  is 
pr»perly  In  the  case.  Whether  or  not  there 
was  a  merger  can  only  be  determined  at  the 
final  hearing  upon  the  proofs  establishing 
intention  and  equities.  The  allegations  now 
objected  to  charge  merger  in  general  terms. 
I  think  that  they  must  stand.  The  'motion 
will  be  denied,  with  costs. 


(66  N.  J.  B.  468) 

PLUM  v.  SMITH  et  al. 

(Oourt  of  Chancery  of  New  Jersey.     April  1, 
189a) 

Equity    Pleading  —  Mortgage    Foreclosure  — 
Parties — Propriety  of  Cross  Bill. 

1.  A  general  clause  in  an  answer  in  equity, 
reserving  exceptions,  will  be  stricken  out  as  in 
contravention  of  rule  208. 

2.  A  will  devised  $2,000,  in  trust,  to  the  ex- 
ecutor (one  of  testator's  sons),  the  interest  to 
be  paid  to  testator's  widow  until  her  marriage 
or  death,  when  the  principal  was  to  be  divided 
among  his  children.  The  $2,000  was  invested 
in  a  mortgage,  and  subsequently  the  executor 
individually  bought  the  land  and  assumed  the 
mortgage.  Afterwards  he  became  insolvent, 
and,  on  the  death  of  his  mother,  brought  suit 
to  foreclose  the  mortgage,  making  only  the  ex- 
ecutor of  his  mother,  himself  individually,  and 
his  wife,  defendants.  Held,  that  there  was  a 
lack  of  necessary  parties  defendant,  since  all 
the  beneficiaries  in  the  fund  should  have  been 
made  parties. 

3.  The  objection  of  lack  of  necessary  parties 
defendant  should  precede  the  filing  of  a  cross 
bill. 

4.  A  cross  bill  seeking  the  distribution  of  a 
trust  fund  created  by  will,  and  to  subject 
complainant's  share  of  the  trust  fund  to  the  pay- 
ment of  a  judgment  obtained  against  him  by 
one  of  defendants,  is  multifarious. 

5.  The  share  of  complainant  in  a  trust  fund 
created  by  will,  and  for  the  recovery  of  which 
entire  fund  he  sues,  cannot  be  subjected  by  a 
cross  bill  to  the  payment  of  a  judgment  obtain- 
ed against  him  by  one  of  defendants. 
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Bill  in  equity  by  Joseph  S.  Plum,  executor 
of  the  will  of  Joseph  Plum,  deceased,  against 
John  B.  Smith,  administrator  of  the  estate  of 
Hannah  Plum,  deceased,  and  others,  for  the 
foreclosure  of  a  mortgage.  Heard  on  motion 
to  strike  out  the  general  clause  of  an  answer 
reserving  exceptions  in  contravention  of  rule 
208,  and  to  dismiss  all  of  the  answer  which 
is  filed  by  way  of  cross  bill.  Motion  granted 
in  part. 

The  original  bill  was  filed  to  foreclose  a 
$2,000  mortgage  made  on  the  22d  of  March, 
1892,  by  one  Israel  Bateman  to  the  complain- 
ant and  Hannah  Plum,  his  co-executrix,  upon 
land  In  Hunterdon  county,  conditioned  for  the 
payment  of  $2,000  npon  the  death  or  mar- 
riage, of  Hannah  Plum,  with  lawful  interest, 
payable  annually  from  the  1st  of  April,  1892. 
The  bill  alleges  the  conveyance  of  the  mort- 
gaged premises  by  Israel  Bateman  to  Joseph 
S.  Plum,  individually,  on  the '28th  day  of 
March,  1892,  six  days  after  the  making  of 
the  mortgage;  the  recovery  of  a  Judgment  by 
Hannah  Plum  against  Joseph  S.  Plum  on  the 
4th  of  December,  1894;  the  death  of  Hannah 
Plum,  Intestate,  upon  the  20th  of  July,  1895; 
and  the  appointment  of  John  B.  Smith  as  the 
administrator  of  her  estate  on  the  27th  of 
August,  1895.  It  prays  process  against  Jo- 
seph S.  Plum  (individually)  and  hiB  wife  and 
Smith,  as  the  defendants  in  the  suit 

The  defendant  Smith  answered  the  bill, 
claiming  the  validity  and  lien  of  the  judg- 
ment against  Joseph  S.  Plum,  and,  by  way 
of  cross  bill  against  Joseph  S.  Plum,  set  forth 
that  the  mortgaged  premises  were  the  prop- 
erty of  Joseph  Plum  in  his  lifetime;  that  Jo- 
seph Plum  was  the  father  of  Joseph  S.  Plum 
and  the  husband  of  Hannah  Plum;  that  Jo- 
seph Plum  died  testate,  on  the  15th  of  De- 
cember, 1890;  that  by  his  will  he  gave  to  his 
son  Joseph  S.  a  pecuniary  legacy,  and  gave 
his  household  furniture,  except  a  wardrobe, 
to  his  wife,  and  the  wardrobe  to  his  daugh- 
ter Mary;  that  the  will  made  this  provision: 
"I  give  and  bequeath  to  my  beloved  wife, 
Hannah,  the  interest  of  two  thousand  dol- 
lars, as  long  as  she  lives  and  remains  unmar- 
ried and  my  widow,  to  be  left  secured  on  my 
real  estate,  but  on  her  decease  or  marriage 
to  be  equally  divided  among  my  children;" 
that,  after  the  payment  of  the  testator's  debts 
and  funeral  expenses,  the  residue  of  the  es- 
tate Is  given  to  the  testator's  three  children 
in  equal  shares.  The  cross  bill  further  repre- 
sents that,  after  the  death  of  Joseph  Plum, 
the  executor  and  executrix  of  the  will  sold 
the  mortgaged  premises  to  Mr.  Bateman,  tak> 
ing  back  from  him  the  mortgage  In  question; 
that  Joseph  S.  Plum  did  not  pay  Hannah 
Plum  the  interest  on  the  $2,000,  and  has  not 
since  her  death  paid  It  to  her  administrator, 
Smith;  that,  after  the  payment  of  the  debts 
of  Joseph  Plum  and  the  legacies  bequeathed 
by  his  will,  nothing  of  his  estate  remains  but 
the  mortgage  sought  to  be  foreclosed  by  the 
original  bill;  that  Joseph  S.  Plum  has  no 
property  out  of  which  the  Judgment  against 


him  In  favor  of  Hannah  Plum  can  be  made 
by  execution;  that  the  mortgaged  premises 
will  not  sell  for  sufficient  to  pay  the  $2,000 
mortgage  and  the  Interest  In  arrears  thereon 
in  full;  and  that,  as  son  of  Joseph  Plum,  Jo- 
seph S.  Plum  will  be  entitled  to  some  portion 
of  the  recovery  had  upon  that  mortgage.  Up- 
on' this  allegation  of  facts  the  defendant 
Smith  Insists— First,  that  the  interest  of  the 
$2,000  during  the  life  of  Hannah  Plum,  by 
the  will  of  Joseph  Plum,  Is  made  a  first 
charge  or  Hen  upon  the  recovery  to  be  had 
from  the  mortgaged  premises,  before  the 
principal  sum  of  $2,000,  and  that  it  is  to  be 
first  paid  to  him  In  full,  and  not  to  abate  pro- 
portionately with  the  corpus,  if  the  proceeds 
of  sale  of  the  mortgaged  land  shall  not  be 
sufficient  to  pay  both  corpus  and  interest  in 
full;  and,  second,  that  he*  should,  in  this  suit, 
have  recourse  to  the  share  of  Joseph  S.  Plum 
In  the  corpus  recovered  In  the  foreclosure  for 
the  payment  of  the  Judgment  of  Hannah 
Plum. 

The  complainant  moves  to  Btrlke  out  a 
clause  of  the  answer  reserving  exceptions  and 
to  dismiss  the  cross  bill  on  two  substantial 
grounds:  Because  (1)  It  "is  multifarious, 
seeking  a  construction  of  the  will  of  Joseph 
Plum,  deceased,  the  settlement  of  his  estate 
In  this  court,  and  is  a  creditors'  bill  exhibited 
against  a  co-defendant";  and  (2)  "It  seeks  to 
litigate  matters  between  the  defendant  and 
complainant,  and  between  the  said  defendant 
and  his  co-defendant  Joseph  S.  Plum,  which 
are  not  the  subject  of  the  original  suit." 

J.  A.  Bullock,  for  the  motion.  John  T.  Bird 
and  J.  B.  Huffman,  opposed. 

McGILL,  Ch.  (after  stating  the  facts).  The 
motion  to  strike  out  the  clause  of  the  answer 
which  reserves  exceptions  must  prevail.  The 
208th  rule  forbids  the  Incorporation  of  that 
clause  in  an  answer. 

The  questions  which  the  cross  bill  seeks  to 
present  are— First,  whether,  In  case  enough 
shall  not  be  realized  to  pay  the  whole  $2,- 
000,  with  the  Interest  in  arrears,  the  full  in- 
terest should  not,  under  a  proper  construc- 
tion of  the  will  of  Joseph  Plum,  be  paid  to  the 
administrator  of  the  widow  out  of  what- 
ever may  be  realized  for  both  principal  and 
Interest;  and,  second,  whether  the  distribu- 
tive share  of  Joseph  S.  Plum  in  the  fund  to 
be  divided  among  the  children  of  his  father 
should  not  be  subjected  to  the  payment  of 
the  judgment  which  Hannah  Plum  recov- 
ered against  him. 

According  to  the  allegations  of  the  cross 
bill,  the  complainant  is  really  a  trustee,  seek- 
ing the  recovery  of  the  trust  fund  which  he 
has  invested.  With  the  recovery  and  imme- 
diate distribution  the  trust  will  terminate. 
The  trustee  Is  irresponsible.  He  is  the  own- 
er of  the  property  which  Is  held  as  security 
for  the  fund.  I  think  that  bis  cestuig  que 
trustent  are  necessary  parties  to  his  suit, 
and  that  the  court  should  not  suffer  him  to 
proceed  to  sale  and  have  the  possession  of 
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tbe  money  realized  before  the  cestuls  que 
trustent  shall  be,  as  parties,  heard;  and,  un- 
der the  circumstances,  I  also  think  that  a 
cross  bill  which  seeks  a  direct  distribution  of 
the  whole  trust  fund  by  the  court,  when  it 
shall  be  recovered,  will  Justly  and  with  emi- 
nent appropriateness  lie.  The  difficulty  at 
present  is  that  upon  the  face  of  the  original 
bill  the  special  trust  character  of  the  $2,000 
investment  does  not  distinctly  appear.  Tbe 
terms  of  the  will  under  which  the  executor 
acts  are  not  stated,  and  although  the  allega- 
tion that  the  mortgage  was  to  continue  till 
the  death  or  marriage  of  Hannah  Plum  Indi- 
cated that  the  investment  was  to  answer  a 
particular  purpose,  yet,  from  the  will,  that 
purpose,  and  cestuls  que  trustent  concerned 
in  it,  are  not  ascertainable.  A  plea  would 
properly  have  shown  a  lack  of  parties.  The 
making  of  the  objection  of  lack  of  parties 
and  its  determination  should  have  preceded 
the  cross  bill,  in  order  that  all  parties  neces- 
sary to  the  final  decision  of  the  question  rais- 
ed by  the  cross  bill  should  be  before  the 
court  I  do  not  mean  to  say  that  the  an- 
swer might  not  have  been  so  framed  as  to 
cause  the  court  to  arrest  the  suit  until  the 
necessary  parties  should  be  brought  In,  so 
that  they  could  be  served  with  the  answer 
by  way  of  cross  bill,  but  that  course  is  ob- 
jectionable, because  It  creates  delay  and  the 
confusion  and  annoyance  of  a  double  hear- 
ing; for  proofs  will  be  taken  before  the  ar- 
rest of  the  cause  will  come,  and  new  parties 
will  have  the  right  to  review  tbe  proofs  tak- 
en. 

I  think  that  the  objection  is  well  taken  that 
the  cross  bill  is  multifarious  in  that,  while  It 
seeks  a  construction  of  the  will  and  distribu- 
tion of  the  trust  fund  (a  matter  common  to 
all  tbe  parties  at  present  in  the  suits  and  the 
remaining  children  of  Joseph  Plum  or  the 
holders  of  their  interest),  it,  at  the  same 
time,  seeks  to  apply  the  share  in  the  $2,000 
to  which  Joseph  S.  Plum  as  cestui  que  trust 
may  be  entitled  to,  to  the  payment  of  a  judg- 
ment against  him  held  by  a  single  defend- 
ant. Such  joining  of  claims  presents  issues 
which  are  Independent  of  each  other,  and 
which  concern  different  parties,  and  in  which 
all  the  parties  necessary  to  the  suit  are  not 
concerned,  and  issues  which  those  parties 
should  not  all  be  obliged  to  follow  or  be  bur- 
dened with.    Story,  Eq.  PI.  270. 

Besides,  the  judgment  matter  does  not  ap- 
pear to  be  the  proper  subject  of  cross  bill. 
It  is  an  independent  effort  to  subject  a  debt- 
or's property  to  the  payment  of  a  judgment 
at  law.  It  has  no  connection  with,  or  rela- 
tion to,  the  matter  of  the  original  suit.  Its 
object  can  and  should  be  accomplished  by  an 
independent  bill,  and  through  the  instru- 
mentality of  injunction  and  receiver. 

I  will  make  this  disposition  of  the  mo- 
tions: I  will  deny  the  motion  to  dismiss  the 
cross  bill,  but  will  strike  out  that  part  of  the 
cross  bill  which  seeks  relief  with  reference 
to    the    judgment.    The    complainant    may 


amend  his  bill  by  reference  to  the  second 
paragraph  of  the  will  of  Joseph  Plum,  and 
the  investment  of  the  $2,000  in  pursuance  of 
the  direction  of  that  paragraph,  and  by  mak- 
ing the  other  children  of  his  father,  or  the 
holders  of  their  interests,  parties  defendant 
to  the  bill;  and  he  may  by  due  process  bring 
them  into  court.  When  the  original  bill 
shall  be  thus  amended,  and  the  new  parties 
shall  be  brought  Into  court,  I  will  permit  the 
cross  bill  to  be  amended  so  as  to  include 
those  new  parties,  in  order  that  It  may  be 
served  upon  them  and  they  may  answer  it. 
If  the  original  bill  shall  not  be  amended  aa 
above  suggested,  I  will  give  the  defendant 
Smith  leave  to  withdraw  his  answer  and 
cross  bill,  and  file  a  plea,  bo  as  to  take  the 
objection  of  lack  of  parties.  Costs  will  be 
allowed  to  the  complainant  upon  the  motion 
to  strike  out  the  clause  of  the  answer  which 
reserves  exceptions,  but  they  will  not  be  al- 
lowed to  either  party  on  the  motion  to  dis- 
miss tbe  cross  bill.  I  have  felt  constrained 
to  go  somewhat  beyond  the  motions,  in  deal- 
ing with  this  case,  in  order  to  expedite  its 
proper  presentation  on  the  merits,  because 
it  concerns  a  trust  in  which  tbe  trustee  occu- 
pies an  anomalous  position,  which  awakens 
the  court's  serious  and  jealous  attention. 

(89  N.  H.  SO) 
SANBORN  v.  LADD. 
(Supreme  Court  of  New  Hampshire.    Belknap. 

March  11.  1888.) 
Moktgagb— Construction— Right  to  Foreclose. 

1.  A.  gave  B.  his  demand  note  for  $2,500,  se- 
cured by  mortgage.  B.  agreed  separately  in 
writing  not  to  foreclose  so  long  as  A.,  during 
his  life,  paid  him,  his  executors,  or  administra- 
tors, or  legal  representatives,  five  dollars  per 
month,  and  kept  the  buildings  on  the  land  in- 
sured in  B.'s  favor.  A.  became  in  default  in 
the  monthly  payments.  Held,  the  employment 
of  three  papers  to  express  the  contract  in  the 
foregoing  transaction  does  not  impair  its  validi- 
ty or  change  its  effect. 

2.  The  right  to  foreclose  the  mortgage  for  the 
face  of  the  note  accrued  without  any  formal 
demand  as  soon  as  default  in  any  monthly  pay- 
ment occurred,  and,  in  the  absence  of  fraud  in- 
fluencing the  contract,  equity  would  not  en- 
join the  foreclosure  suit. 

Writ  of  entry  to  foreclose  a  mortgage  by 
Maria  T.  Sanborn  against  Daniel  T.  Ladd,  and 
bill  in  equity  by  defendant  to  enjoin  the  same. 
Judgment  for  plaintiff. 

June  12,  1894,  the  defendant,  being  indebted 
to  the  plaintiff  in  the  sum  of  $2,500,  gave  her 
a  note  of  that  date  for  that  sum,  payable  on 
demand,  without  Interest,  and  a  mortgage  of 
the  land  described  in  the  writ,  to  secure  the 
payment  of  the  note.  As  a  part  of  the  same 
transaction,  the  plaintiff  gave  the  defendant  a 
writing,  as  follows:  "It  is  agreed  by  the  un- 
dersigned that  if  Daniel  T.  Ladd  •  •  •  shall 
pay  to  her  the  sum  of  five  dollars  per  month, 
or  to  her  executor  or  administrator,  or  legal 
representative,  during  his  life,  the  mortgage 
this  day  given  her  *  *  *  by  said  Ladd  to 
secure  the  payment  of  his  note  to  her  for 
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twenty-flve  hundred  dollars,  without  Interest, 
shall  not  be  foreclosed  and  the  said  Ladd  shall 
not  be  disturbed  In  the  peaceable  possession 
thereof,  provided  he,  the  said  Ladd,  shall  at  all 
times  keep  the  buildings  reasonably  insured, 
the  insurance  to  be  paid  to  her  in  case  of  loss. 
The  meaning  and  Intent  of  this  agreement  is 
that  if  the  said  Ladd  will  pay  and  Insure  as 
aforesaid  he  may  occupy  the  premises  during 
his  life;  if  he  should  die,  or  fail  in  hir  pay- 
ments, or  to  keep  the  buildings  insured,  then 
the  payment  of  the  note  or  foreclosure  would 
be  demanded."  The  defendant  failed  to  make 
the  monthly  payments  becoming  due  between 
December,  1895,  and  '  September,  1896,  al- 
though several  times  requested  to  pay  them. 
After  the  plaintiff's  action  was  begun,  he  of- 
fered to  pay  them,  but  the  plaintiff  declined 
to  receive  payment.  The  plaintiff  made  no  de- 
mand for  payment  of  the  principal  of  the  note 
prior  to  the  commencement  of  her  action. 
She  moved  for  conditional  Judgment,  and  the 
defendant  moved  for  leave  to  pay  the  monthly 
installments  in  arrears,  with  interest  and  costs, 
and  for  an  injunction  to  restrain  the  plaintiff 
from  prosecuting  her  action  so  long  as  he  con- 
tinued to  perform  the  agreement 

Jewell,  Stone,  Owen  &  Martin,  for  plaintiff. 
B.  A.  &  O.  B.  Hibbard,  for  defendant 

CHASE,  J.  By  the  terms  of  the  note,  the 
principal  is  not  on  interest,  but  the  contem- 
poraneous agreement  requires  the  payment  of 
$5  a  month,  which  amounts  to  $60  a  year  or 
22A  per  cent,  of  the  principal.  By  the  note, 
the  principal  is  payable  on  demand,  but  by  the 
agreement  the  payment,  so  far  at  least  as  it 
relates  to  a  foreclosure  of  the  mortgage,  is 
postponed  until  the  decease  of  the  defendant 
or  until  he  shall  make  default  In  paying  the 
monthly  Installments  or  keeping  the  buildings 
upon  the  mortgaged  premises  reasonably  In- 
sured for  the  plaintiff's  benefit  Construing 
the  note  and  mortgage  as  embracing  the  con- 
temporaneous agreement  (Hill  v.  Huntress,  43 
N.  H.  480),  the  note  is  payable,  with  interest 
monthly  at  the  rate  of  2Ve  per  cent,  per  an- 
num, on  demand  after  the  decease  of  the  de- 
fendant If  the  interest  is  paid  when  due,  and, 
if  not,  on  demand  after  a  default  in  the  pay- 
ment of  interest;  and  the  mortgage  secures 
the  payment  of  the  note  and  the  performance 
of  the  defendant's  agreement  In  respect  to  in- 
surance. The  mortgage  could  not  be  fore- 
closed so  long  as  the  defendant  made  pay- 
ments and  kept  up  the  Insurance  according  to 
his  agreement.  The  employment  of  three  pa- 
pers, instead  of  two,  to  express  the  contract, 
does  not  impair  its  validity,  or  change  its  ef- 
fect There  having  been  a  default  in  the  mak- 
ing of  the  monthly  payments,  the  principal  Is 
due  by  the  terms  of  the  contract.  The  right 
thus  secured  to  the  plaintiff  is  as  reasonable 
and  equitable  as  the  right  of  the  defendant  to 
have  the  payment  of  the  principal  postponed 
until  his  decease,  If  he  made  the  monthly  pay- 
ments in  accordance  with  his  agreement  The 
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parties  having  entered  into  the  contract  unin- 
fluenced by  any  fraud,  it  governs  their  rights, 
and  there  is  no  ground  on  which  equity  can 
interfere  with  the  enjoyment  of  them.  The 
plaintiff  is  not  insisting  upon  a  forfeiture  of 
a  right  possessed  by  the  defendant,  but  upon 
the  payment  of  a  debt  due  her  by  the  terms 
of  the  contract  The  defendant  can  redeem 
the  land  from  the  mortgage  by  paying  the 
note.  His  obligation  to  pay  the  principal  hav- 
ing become  complete  before  the  action  was  be- 
gun, no  prior  formal  demand  of  payment  was 
necessary.  -Watson  v.  Walker,  23  N.  H.  471, 
493.  The  plaintiff  is  entitled  to  conditional 
judgment  upon  the  mortgage,  treating  the  prin- 
cipal of  the  note  as  due.    Case  discharged. 

WALLACE!,  J.,  did  not  sit  The  others 
concurred. 

(68  N.  H.  519) 

CONCORD  &  M.  R.  R.  v.  BOSTON  &  M.  R.  R. 
(Supreme  Court  of  New  Hampshire.     Merri- 
mack.   July  31,  1896.) 

Rah  road   Companies—  Rights  Inter  Se— Ad- 
justment or  Rates— Award — Reference. 

1.  By  Laws  1855,  e.  1666,  §  3,  an  award  of 
referees  appointed  to  fix  rates  to  be  paid  by 
one  railroad  company  for  the  use  of  the  tracks 
of  another  is  binding  on  the  parties  until  three 
months  after  the  next  session  of  the  legislature, 
and  for  such  further  time,  not  exceeding  one 
year,  as  the  referees  may  fix,  unless  altered  by 
the  legislature.  Held,  that  Laws  1858,  c.  2125, 
|  2,  making  the  award  subject  to  the  judgment 
of  the  supreme  court,  did  not  extend  the  dura- 
tion of  its  binding  force,  as  fixed  by  the  origi- 
nal act. 

2.  Where,  after  the  expiration  of  a  judgment 
entered  on  an  award  fixing  the  rate  of  compen- 
sation to  be  paid  by  one  railroad  company  for 
the  use  of  the  tracks  of  another,  under  Laws 
1855,  c.  1666,  the  parties  continue  to  pay  and 
receive  the  rate  so  fixed,  they  will  be  bound  by 
such  rate  so  long  as  it  is  paid  and  received 
without  objection.  But,  on  notice  of  objection 
being  served,  the  implied  contract  existing  be- 
tween the  parties  is  terminated,  and  the  amount 
to  be  paid  thereafter  becomes  a  matter  for  le- 
gal adjudication,  under  Pub.  St.  c.  157,  §  12. 

3.  Where  referees  appointed  on  notice  under 
Pub.  St.  c.  157,  §  12,  to  determine  all  unsettled 
claims  relative  to  the  use  of  the  tracks  of  de- 
fendant railroad  company  by  plaintiff,  and  de- 
termine the  rate's  and  terms  for  such  use  there- 
after, report  that  plaintiff  "shall"  pay  a  cer- 
tain rate,  but  fail  to  state  whether  that  rate 
shall  take  effect  from  the  date  of  the  service 
of  the  notice  or  from  the  filing  of  the  report, 
such  report  is  sufficiently  uncertain  to  require 
its  recommitment  to  the  referees  for  a  specific 
finding  on  that  point,  since  the  determination 
of  the  rate  to  be  paid  from  the  time  of  the 
service  of  notice  is  a  matter  within  the  authority 
of  the  referees. 

Petition  of  the  Concord  &  Montreal  Rail- 
road against  the  Boston  &  Maine  Railroad, 
under  Pub.  St.  c.  157,  i  12,  for  the  adjustment 
and  determination  of  unsettled  claims  and 
accounts  relative  to  the  use  by  the  plaintiffs 
of  the  tracks  of  the  Eastern  Railroad  in 
Portsmouth,  of  which  the  defendants  are 
lessees,  and  of  the  rates  and  terms  for  such 
use  hereafter.  On  a  similar  petition  in  1865, 
the  rate  was  fixed  at  five  cents  per  ton. 
Heard  on  report  of  referees.    Recommitted. 
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Frank  S.  Streeter,  for  plaintiffs.  Oliver  E. 
Branch,  3.  S.  H.  Frlnk,  and  0.  B.  Gafney,  for 
defendants. 

BLODGETT,  J.  The  primary  question  in 
this  case  is  whether  the  Judgment  rendered 
upon  the  referees'  award  of  1865  was  limited 
in  its  operation  to  any  particular  period  or 
time,  or  whether  it  is  binding  and  conclusive 
until  a  judgment  is  rendered  in  the  present 
proceeding.  The  legislative  act  approved 
June  27, 1859  (Laws  1839,  c.  225*4),-  authorized 
the  Concord  &  Portsmouth  Railroad  to  enter 
upon  and  use  certain  portions  of  the  track 
of  the  Eastern  Railroad  in  Portsmouth,  "sub- 
ject, as  to  rates  of  compensation,  to  all  lia- 
bilities and  conditions,  and  entitled  to  all  the 
benefits  and  privileges  contained  In  chapters 
1666  and  1847  of  the  Pamphlet  Laws."  Chap- 
ter 1666  (Laws  1855)  made  it  obligatory  up- 
on all  railroads  chartered  by  this  state,  In 
whole  or  in  part,  and  then  In  use,  to  draw 
over  their  roads  the  cars,  passengers,  and 
freight  of  connecting  roads  for  such  compen- 
sation as  might  be  fixed  by  the  legislature, 
or  by  Its  authority,  and  then  provided  (sec- 
tion 3),  In  case  of  disagreement  between 
connecting  roads,  "either  party  may,  on  giv- 
ing the  other  three  months'  notice,  apply  to 
the  superior  court,  or  any  two  justices  there- 
of, who  are  disinterested,  In  vacation,  for 
the  appointment  of  an  Impartial  and  disin- 
terested board  of  referees,  and  the  superior 
court,  or  said  justices,  on  due  notice  to  the 
opposite  party,  shall  appoint  such  board  of 
referees  to  adjust  and  determine  the  rates 
of  compensation  for  transportation,  and  all 
matters  of  connection  between  said  roads, 
and  the  said  referees,  after  giving  due  notice 
to  the  parties,  and  after  full  hearing  of  the 
same,  shall  make  their  award  thereon,  which 
shall  be  valid  and  binding  until  three  months 
after  the  close  of  the  next  session  of  the 
legislature,  and  for  such  further  time  not 
exceeding  one  year,  as  said  referees  may  fix, 
unless  sooner  altered  by  the  legislature"; 
and  (section  4)  "all  unsettled  claims  or  ac- 
counts, for  or  on  account  of  s"uch  transporta- 
tion, which  may  exist  at  the  time  of  the 
passage  of  this  act,  or  at  the  time  of  the  ap- 
pointment of  any  such  board  of  referees, 
shall,  in  case  the  parties  are  unable  to  agree 
in  respect  to  the  same,  be  heard  and  deter- 
mined by  a  board  of  referees,  appointed  on 
petition  of  either  party,  In  the  manner  pre- 
scribed in  the  third  section."  And  in  1856 
(Laws  1856,  c.  1847)  the  provisions  of  chap- 
ter 1666  were  extended  so  as  to  apply  to  all 
connecting  railroads  lawfully  chartered, 
"notwithstanding  neither  of  said  connecting 
roads  are  by  law  authorized  to  unite  with 
or  enter  upon  and  use  the  other."  In  1858 
(Laws  1858,  c.  2125),  chapter  1666  was  fur- 
ther amended  by  an  act  providing  (section 
2):  "In  any  case  where  any  award  shall 
hereafter  be  made  by  referees  appointed  un- 
der section  three  of  the  act  to  which  this  act 
la  In  amendment,  such  award  shall  be  re- 


turned to  any  subsequent  law  term  of  the 
supreme  Judicial  court,  for  examination,  ac- 
ceptance, recommitment  and  final  Judgment 
thereon,  notice  of  the  return  thereof  having 
been  first  given  by  the  referees  to  the  parties 
in  interest"  But,  while  the  effect  of  this 
amendment  was  to  make  the  award  subject 
to  the  control  and  final  judgment  of  the 
court,  we  do  not  think  that  the  duration  of 
Its  binding  force,  as  fixed  by  the  original  act 
of  1855,  was  extended  or  affected.  Taking 
this  to  be  so,  the  award  of  1866,  upon  which 
judgment  was  rendered  at  the  December  law 
term,  1866  (Eastern  R.  Co.  v.  Concord  &  P. 
R.  Co.,  47  N.  H.  108),  ceased  to  be  binding 
on  the  parties  at  the  expiration  of  the  time 
prescribed  in  the  act  of  1855;  and  there  was 
no  longer  any  obligation  upon  either  party 
to  pay  or  to  receive  the  five-cent  rate  estab- 
lished by  the  award;  but,  so  long  as  that 
rate  continued  to  be  paid  and  received  with- 
out legal  objection,  the  parties  would,  of 
course,  be  bound  by  It 

Such  objection  having  been  duly  made  by 
the  plaintiffs  on  July  3,  1891,  by  service  of 
notice  on  the  defendants,  the  then-existing 
implied  contract  between  the  parties  as  to 
the  rate  of  compensation  was  terminated, 
and  the  amount  which  the  plaintiffs  should 
thereafter  pay  the  defendants  became  a  mat- 
ter for  legal  adjudication,  under  section  12, 
c;  157,  Pub.  St.,  enacting  that  If  connecting 
railroad  corporations  cannot  agree  upon  the 
terms  and  conditions  of  making  the  inter- 
change of  their  business,  or  in  regard  to  the 
accommodations  to  be  furnished  at  their 
junction  point  "the  supreme  court,  upon  pe- 
tition of  either  party  after  notice  to  the  oth- 
er, shall  hear  the  parties,  and  shall  determine 
all  questions  arising  between  them  in  regard 
to  such  interchange  and  accommodations, 
having  reference  to  the  convenience  and  in- 
terests of  the  corporations  and  of  the  pub- 
lic." Subsequently,  and  in  accordance  with 
the  notice  of  July  3d,  the  plaintiffs  filed  their 
petition  at  a  trial  term  of  the  court  for  this 
county,  asking  for  the  appointment  of  a 
board  of  referees,  "who  shall  hear  the  par- 
ties, and  adjust  and  finally  determine  all 
unsettled  claims  or  accounts  relative  to  the 
use  of  said  Eastern  Railroad  Company's 
tracks,  and  adjust  and  determine  the  rates 
and  terms  for  such  use  hereafter,  according 
to  the  provisions  of  our  statutes";  and  at  the 
following  term,  after  hearing  had,  the  peti- 
tion was  sent  to  referees  agreed  upon  by  the 
parties,  who  filed  their  report  September  24, 
1894,  the  material  part  thereof  being  as  fol- 
lows: "We  determine  that  the  Concord  & 
Montreal  Railroad,  as  the  operator  of  the 
Concord  &  Portsmouth  Railroad,  shall  pay 
to  the  boston  &  Maine  Railroad,  lessee  of 
the  Eastern  Railroad  in  New  Hampshire,  for 
the  use  of  the  tracks  of  said  Eastern  Rail- 
road between  the  terminus  of  said  Concord 
&  Portsmouth  Railroad  in  Portsmouth  and 
the  side  track  leading  to  Rindge's  Wharf,  two 
and  three-fourths  cents  ($.02%)  per  ton  for 
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all  freight  hauled  over  said  eastern  tracks 
by  said  Concord  &  Montreal  Railroad."  Up- 
on this  finding,  it  is  contended  by  the  plain- 
tiffs that  In  view  of  the  fact  that  no  con- 
tract can  be  inferred  to  have  existed  for 
the  payment  of  the  5  cent  compensation 
since  their  notice  of  July  3,  1881,  the  rate  of 
compensation  since  that  date  must  be  re- 
garded as  a  disputed  and  unsettled  claim, 
and  one  of  the  matters  referred  to  the  com- 
mission making  the  finding,  and  within  their 
authority,  and  hence,  when  judgment  shall 
issue  upon  the  report,  the  rate  of  compensa- 
tion established  by  it  should  take  effect  from 
and  after  July  3,  1891;  while  the  defendants 
contend  that,  If  any  Judgment  can  issue  up- 
on the  report  as  it  now  stands,  It  can  only 
be  a  judgment  for  the  future,  not  only  be- 
cause the  report  says  nothing  about  the  com- 
pensation to  be  paid  during  the  time  inter- 
vening between  the  notice  and  the  award, 
but  because  it  does  say  in  express  terms  that 
the  plaintiffs  "shall  pay  *  *  *  two  and 
three-fourths  cents  per  ton,"  etc.,  the  plain 
meaning  of  which  is  that  they  shall  pay  it 
from  and  after  the  time  of  the  making  of 
the  award.  In  view  of  these  contentions,  as 
well  as  in  view  of  our  conclusion  that  the 
judgment  of  1866  had  ceased  to  be  operative 
at  the  time  of  the  filing  of  the  plaintiffs'  no- 
tice, so  that  the  proper  rate  of  compensation 
since  that  time  would  be  one  of  the  matters 
coming  within  the  authority  of  the  referees, 
we  think  sufficient  uncertainty  exists  relative 
to  the  true  construction  of  the  report  as  to 
require  its  recommitment  for  a  specific  find- 
ing by  the  referees  whether  the  2%  cent 
rate  is  to  take  effect  from  July  3,  1891,  or 
from  the  date  of  ine  filing  of  their  report, 
September  24,  1894.  Recommitted  accord- 
ingly. 

CHASE,  J.,  did  not  sit  The  others  con- 
curred. 

(SB  N.  H.  224) 

DUNN  v.  NATIONAL  LIFE  INS.  CO. 

(Supreme  Court  of  New  Hampshire.     Belknap. 

March  11,  1898.) 

INSDBANCE— ACTHORITr    OF     AOBST— EviDESCE. 

1.  A  policy  provided  that  premiums  were  pay- 
able at  the  home  office,  but  would  be  accepted 
when  paid  to  agents  of  the  company  in  ex- 
change for  its  receipts,  and  that  agents  were 
not  authorized  to  extend  the  time  of  payment. 
The  insurer's  agent  authorized  to  collect  pre- 
miums told  insured  to  have  the  premium  ready 
for  him,  and  that  he  would  pall  for  it,  and  that 
if  he  called  after  it  was  due  it  would  not  af- 
fect the  policy.  He  had  made  some  similar 
statements  to  other  policy  holders,  and  once 
a  month  he  reported  collections  made,  and  in- 
surer did  not  know  whether  premiums  were 
paid  promptly  except  by  the  reports,  and  in  a 
few  instances  had  accepted  premiums  that  were 
paid  when  overdue.  Httld,  that  the  question  as 
to  whether  insurer  had  authorized  the  agent 
to  make  said  statements  shoul.l  be  submit- 
ted to  the  jury,  though  the  agent  denied  hav- 
ing such  authority. 

2.  An  insurer's  agent,  authorized  to  collect 
premiums,  acts  within  the  apparent  scope  of 


his  authority  in  telling  insured  to  have  the 
premium  ready  for  him  when  he  should  call  for 
it,  and  that,  if  he  failed  to  call  within  30 
days  after  it  was  due,  it  would  not  affect  the 
policy,  though  the  policy  stated  that  agents 
were  not  authorized  to  extend  the  time  of  pay- 
ment of  any  premium. 

Exceptions  from  Belknap  county. 

Assumpsit  by  Charles  A.  Dunn,  adminis- 
trator of  the  estate  of  Nellie  E.  Crockett,  de- 
ceased, against  the  National  Life  Insurance 
Company.  A  nonsuit  was  denied,  and  de- 
fendant brings  exceptions.  Exceptions  over- 
ruled. 

Assumpsit  upon  an  insurance  policy  on  the 
life  of  Nellie  E.  Crockett.  Verdict  for  the 
plaintiff.  The  policy,  dated  December  24, 
1895,  provides  that  a  premium  of  $13.05  shall 
be  paid  to  the  defendant  on  or  before  the 
24th  days  of  December,  March,  June,  and 
September  in  each  year  during  the  continu- 
ance of  the  contract,  until  twenty  annual 
premiums  have  been  paid;  that  "failure  to 
pay  any  premium,  or  any  part  tnereof, 
*  *  •  wheil  due,  shall  cancel  the  Insur- 
ance" and  the  contract;  that  "all  premiums 
are  payable  at  the  home  office,  in  Montpeller, 
Vermont,  but  will  be  accepted  when  paid  to 
agents  of  the  company  in  exchange  for  its 
receipts,  signed  by  its  president  or  secre- 
tary"; and  that  "agents  are  not  authorized 
to  extend  the  time  of  payment  of  any  pre- 
mium, and  cannot  give  credit,  make,  alter, 
or  discharge  contracts,  nor  waive  forfei- 
tures." The  plaintiff's  evidence  tended  to 
show  that  the  company  had  a  general  agent 
at  Manchester,  through  whom  all  business 
with  its  policy  holders  In  this  state  was 
transacted;  that  A.  T.  Roberts  was  a  sub- 
agent  to  solicit  applications  for  Insurance, 
and  collect  premiums  upon  policies  Issued 
upon  such  applications,  receiving  for  his 
services  a  percentage  upon  the  premiums 
collected;  that  receipts  for  premiums  were 
made  out  at  the  home  office,  a  month  In  ad- 
vance of  the  times  when  the  premiums  be- 
came due,  and  were  sent  to  the  general  agent; 
that  the  receipts  pertaining  to  Roberts'  sub- 
agency  were  countersigned  by  the  general 
agent  and  forwarded  to  Roberts;  that  on 
the  10th  day  of  each  month  the  general 
agent,  and  Roberts,  through  him,  reported 
to  the  company  the  collections  made  during 
the  preceding  month;  and  that  the  company 
bad  no  means  of  knowing  whether  the  pre- 
miums were  paid  when  due  except  from 
these  reports.  The  policy  in  suit  was  pro- 
cured through  Roberts.  Evidence  introduc- 
ed by  the  plaintiff,  subject  to  exception, 
tended  to  show  that  when  Roberts  solicited 
the  application  for  the  insurance,  and  also 
after  the  delivery  of  the  policy,  he  told  the 
insured  he  would  call  upon  her  to  collect  the 
premium,  and  she  must  be  sure  to  have  It 
ready  for  him;  if  be  did  not  call  by  the  day 
it  was  due,  It  would  make  no  difference,  it 
could  be  paid  to  bim  any  time  within  30 
days,  and  he  would  call  in  season;  and  if 
she  died  within  the  30  days  the  insurance, 
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less  the  premium,  would  be  paid  by  the 
company;  also  that  Roberts  had  made  sim- 
ilar statements  to  other  policy  holders;  and 
that,  In  the  case  of  one,  remittances  for 
premiums  several  days  past  due  had  been 
accepted  by  the  general  agent  without  ques- 
tion, several  times.  Roberts  testified  that 
he  had  no  authority  to  collect  premiums 
after  they  were  overdue.  The  Insured  lived 
In  Laconia,  and  could  not  read  or  write. 
Roberts  did  not  live  In  Laconia  or  have  an 
office  there.  The  insured  had  the  money  in 
readiness  to  pay  the  premium  due  March 
24,  1896,  and  kept  it  on  hand  for  the  purpose 
unt}l  about  a  week  before  she  died,  when 
It  was  used  by  her  daughter  for  household 
expenses.  She  died  April  17,  1896.  Roberts 
never  called  for  the  premium.  The  day  be- 
fore her  death  it  was  sent  to  the  home  of- 
fice, but  did  not  reach  there  until  after  the 
death  occurred,  and  the  defendant  declined 
to  receive  it.  The  defendant  moved  for  a 
nonsuit,  which  was  denied,  subject  to  ex- 
ception. 

Frank  M.  Beckford,  E.  A.  &  O.  B.  Hlbbard, 
and  Walter  S.  Peaslee,  for  plaintiff.  Jewett 
St  Pluuimer,'  for  defendant. 

CHASE,  J.  Although  jpremlums  were  pay- 
able at  the  home  office  of  the  defendant, 
they  were  to  be  accepted  "when  paid  to 
agents  of  the  company  In  exchange  for  its 
receipts,  signed  by  its  president  or  secre- 
tary." In  other  words,  they  were  payable 
either  at  the  home  office  or  to  the  compa- 
ny's agents  having  proper  receipts  for  the 
same.  It  was  essential  that  each  person  in- 
sured should  definitely  understand  which 
method  of  payment  was  adopted  in  his  case, 
and,  if  it  was  the  latter  method,  whether  the 
agent  was  to  call  on  him  for  payment  or  he 
was  to  tender  payment  to  the  agent  wher- 
ever found  or  at  some  designated  place.  Un- 
certainty as  to  this  matter  would  necessarily 
tend  to  prevent  the  making  of  payments 
when  due,  and  subject  the  insured  to  the 
liability  of  unwittingly  losing  his  insurance. 
It  is  not  presumed  that  the  defendant  In- 
tended that  there  should  be  Buch  liability. 
On  the  contrary,  it  appears  that  It  attempted 
to  remove  the  uncertainty  In  respect  to  its 
New  Hampshire  business,  at  least,  by  pro- 
viding its  agents  residing  in  the  state  with 
receipts  for  premiums  and  making  the  col- 
lections through  them.  The  sending  of  the 
receipts  to  the  agents,  in  connection  with 
the  provisions  of  the  contract,  tended  to 
show  that  the  defendant  authorized  the 
agents  to  make  all  necessary  arrangements 
with  the  insured  for  the  payment  of  the 
premiums  to  the  agents.  It  would  justify 
the  jury  in  finding  that  Roberts  was  author- 
ized to  direct  the  insured  in  this  case  not  to 
send  the  premiums  becoming  due  Upon  her 
policy  to  the  home  office,  but  to  pay  them  to 
him  in  exchange  for  receipts  with  which  he 
-would  be  furnished;  and,  further,  to  prom- 


ise, in  behalf  of  the  defendant,  to  call  on 
her  In  season  to  enable  her  to  make  the 
payments  when  due.  There  was  also  evi- 
dence tending  to  show  that  the  agents  were 
authorized  to  allow  some  grace  in  the  mak- 
ing of  payments.  The  defendant  had  no 
means  of  knowing  whether  the  premiums 
were  paid  promptly  except  from  the  agents' 
reports,  which  were  made  on  the  10th  day 
of  each  month  for  the  preceding  month. 
This  afforded  the  agents  an  opportunity  to 
grant  some  Indulgence.  In  the  case  of  one 
policy  at  least,  the  general  agent  accepted 
the  payment  of  overdue  premiums  several 
times  without  question.  This  evidence  was 
competent,  In  connection  with  the  other  evi- 
dence, to  show  the  defendant's  course  of 
business.  Roberts'  denial  that  he  had  au- 
thority to  collect  overdue  premiums  was  not 
conclusive  on  the  point.  The  jury  might 
find,  from  a  consideration  of  all  the  evi- 
dence, that  Roberts'  assurance  to '  the  in- 
sured that  her  policy  would  not  be  avoided 
by  his  neglect  to  seasonably  present  the  re- 
ceipts to  her  for  payment  was  authorized  by 
the  defendant.  Such  neglect  would  be  his  fault, 
and,  as  It  would  occur  in  the  execution  of  appa- 
rent authority  conferred  by  the  defendant, 
it  would  be  attributable  to  the  defendant 
Deming  v.  Railroad  Co.,  48  N.  H.  455,  472; 
Nixon  v.  Brown,  57  N.  H.  34.  Even  If  he 
attempted  to  extend  grace  beyond  the  limits 
of  his  authority,  the  defendant,  instead  of 
the  insured,  should  suffer  the  loss  occasion- 
ed thereby;  for  "when  one  of  two  innocent 
persons  is  to  suffer,  he. ought  to  suffer  who 
misled  the  other  into  the  contract  by  volun- 
tarily placing  the  agent  in  a  situation  of  ap- 
parent authority."  The  Insured  relied  upon 
Roberts'  representations  in  regard  to  the 
payment  of  premiums.  She  had  the  money 
on  hand  at  the  appointed  time,  and  kept 
It  for  some  time  afterwards.  If  it  was 
found  that  Roberts  had  authority  to  make 
the  representations,  and  that  the  insured  re- 
lied upon  them,  the  defendant  would  be 
estopped  from  setting  up  the  provisions  of 
the  policy  relating  to  forfeiture  to  defeat  the 
plaintiff's  action.  Appleton  v.  Insurance  Co., 
59  N.  H.  541,  544,  545.  The  evidence  ex- 
cepted to  was  competent,  and,  in  connection 
with  the  other  evidence,  was  sufficient  to 
warrant  the  denial  of  the  defendant's  mo- 
tion for  a  nonsuit.    Exceptions  overruled. 

PARSONS,  J.,  did  not  sit.    The  others  con- 
curred. 


(87  Md.  10D 
BALTIMORE  &  O.   R.   CO.  v.  FLAHERTY. 

(Court  of  Appeals  of  Maryland.    Jan.  5,  1898.) 

Dissenting  opinion.  For  majority  opinion, 
see  39  Atl.  524. 

BRYAN,  J.  The  charter  of  the  Baltimore 
&  Ohio  Employes'  Relief  Association  was  re- 
pealed by  Acts  1888,  c.  627.    It  was  provided 
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by  this  act  that  it  should  go  into  effect  on 
the  1st  day  of  April,  1889.  We  have  already 
had  before  us  on  three  several  occasions 
controversies  which  have  ensued  in  conse- 
quence of  the  repeal  of  this  enactment  The 
eases  are  reported  in  72  Md.  493,  20  Atl.  123 
(Railroad  Co.  v.  Cannon);  77  Md.  566,  26 
Atl.  1045  (Baltimore  &  O.  R.  Co.  v.  Baltimore 
&  O.  Employes'  Relief  Ass'n);  and  In  79  Md. 
442,  29  Atl.  524  (Railroad  Co.  v.  Brown). 
The  greater  portion  of  the  facts  which  bear 
on  the  questions  now  before  us  are  stated  in 
the  opinions  which  were  filed  in  the  cases 
mentioned.  Nevertheless,  some  repetition 
is  unavoidable  for  the  purpose  of  explaining 
the  present  case,  and  of  showing  the  grounds 
•of  the  opinion  which  we'  have  formed. 

A  couple  of  days  before  the  day  appointed 
for  the  expiration  of  the  charter  of  the  re- 
lief association,  it  made  a  contract  with  the 
Baltimore  &  Ohio  Railroad  Company  for  a 
conveyance  to  it  of  all  its  property  upon 
certain  conditions,  and  for  certain  purposes, 
specially  and  distinctly  set  forth  in  the  con- 
tract. It  was  recited  in  the  contract  that 
the  railroad  company  had  established  the 
relief  department  under  regulations  -  issued 
by  its  president,  which  relief  department 
was  intended  and  was  adapted  to  carry  out 
the  purposes  and  continue  the  business  of 
the  relief  savings  fund  and  the  building  and 
pension  features,  respectively,  of  the  relief 
association;  and  that  it  was  desired  to  wind 
up  the  business  of  the  several  features  of 
the  relief  association,  and  to  afford  oppor- 
tunity to  the  members  of  the  relief  feature, 
the  depositors  in  the  savings  fund,  and  the 
pensioners  of  the  association  to  retain  and 
-continue  the  privileges  and  advantages  af- 
forded them,  respectively,  in  the  associa- 
tion, by  becoming  members  of  the  relief 
feature,  depositors  in  the  savings  feature, 
and  pensioners,  respectively,  in  the  relief  de- 
partment; and  the  contract  was  made  to 
carry  into  effect  the  purposes  mentioned  in 
these  recitals.  The  railroad  covenanted  and 
agreed  that  the  property  of  the  relief  feature 
to  be  conveyed  should  be  held  and  applied 
to  the  payment  of  the  liabilities  of  the  asso- 
ciation in  connection  with  the  business  of 
its  relief  feature,  and  thereafter  for  the  ben- 
efit and  advantage  of  the  members  of  the 
relief  feature  of  the  relief  department,  and 
that  the  property  of  the  pension  feature  and 
of  the  savings  fund  and  building  feature  to 
be  conveyed  should  in  like  manner  be  held 
and  applied  to  the  payment  of  their  proper 
liabilities,  and  thereafter  for  the  benefit  of 
the  members  of  said  features  respectively; 
and  it  further  covenanted  and  agreed  that, 
if  any  member  of  the  relief  feature  of  the 
association  should  refuse  to  become  a  mem- 
ber of  the  relief  department,  the  value  of 
his  membership  and  interest  In  the  associa- 
tion should  be  paid  to  said  member  In.  mon- 
■ey;  and  it  further  covenanted  and  agreed 
that  all  the  property,  assets,  credits,  and 
securities  the  conveyance  and  transfer  of 


which  is  provided  for  in  this  agreement 
should  be  kept  and  remain  distinct  and  sep- 
arate from  the  property  of  the  company 
held  for  its  railroad  purposes.  After  the 
making  of  this  contract,  the  relief  associa- 
tion transferred  to  the  railroad  company  a 
large  amount  of  assets.  This  amount  will 
be  a  subject  of  consideration  in  another  part 
of  this  opinion.  More  than  19,000  of  the 
members  of  the  relief  association  became 
members  of  the  relief  department,  and  exe- 
cuted assignments  to  the  railroad  company 
of  their  Interest  in  the  assets  of  the  associa- 
tion. -By  these  assignments,  they  became 
members  of  the  relief  department;  and 
these  instruments  each  contained  a  clause 
by  which  they  agreed  to  be  bound  by  all  the 
regulations  of  the  relief  department  then  in 
force,  and  which  might  thereafter  be  adopt- 
ed. There  was  also  In  each  assignment  a 
clause  declaring  assent  to,  and  confirmation 
of,  the  transfer  of  the  assets  made  by  the 
relief  association  to  the  railroad  company, 
"for  the  purposes  of  the  like  features  of  the 
relief  department,  respectively."  Eleven 
hundred  and  sixty-five  members  of  the  relief 
association  declined  to  join  the  relief  de- 
partment, and,  of  course,  made  no  assign- 
ment of  their  interests.  In  March,  1889, 
Conley  filed  a  bill  in  equity  against  the  Bal- 
timore &  Ohio  Railroad  Company  and  the 
relief  association;  and  soon  afterwards  an- 
other bill  in  equity  was  filed  by  Cannon 
against  the  same  defendants.  Both  of  these 
complainants  were  nonasslgning  members 
of  the  relief  association,  and  the  scope  and 
purpose  of  each  suit  was  the  same.  Both 
bills  were  filed  by  the  complainants  in  their 
own  behalf,  and  also  In  behalf  of  all  the 
members  and  creditors  of  the  relief  associa- 
tion who  might  choose  to  become  parties. 
They  both  alleged  that  the  assignment  made 
to  the  Baltimore  &  Ohio  Railroad  Company 
by  the  relief  association  was  ultra  vires  and 
void,  and  they  prayed  for  the  appointment 
of  receivers  to  take  charge  of  the  assets  of 
the  dissolved  corporation,  and  make  dis- 
tribution of  them.  Shortly  afterwards  the 
railroad  company  filed  a  bill  In  equity  in  the 
same  court  against  the  relief  association  and 
each  and  every  of  the  1,165  nonasslgning 
members  of  the  said  association.  The  bill 
set  forth  the  trust  created  by  the  contract 
with  the  relief  association,  and  prayed  the 
court  to  take  jurisdiction  of  the  matter, 
and  direct  the  complainant  in  the  adminis- 
tration of  the  trust.  These  three  cases  were 
consolidated  by  the  order  of  the  court  After 
a  long  litigation,  the  court  passed  a  decree 
requiring  the  railroad  company  to  account 
with  all  the  members  of  the  relief  associa- 
tion who  were  in  good  standing  at  the  time 
of  its  dissolution  on  March  31,  1889,  and, 
after  prescribing  the  terms  of  accounting, 
gave  the  following  direction  (among  others) 
to  the  auditors,  to  wit:  "They  shall  audit 
the  amount  due  all  the  members  when  as- 
certained as  above  directed,  who  have  as 
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signed  their  Interest  In  said  association  to 
the  Baltimore  &  Ohio  Railroad  Company, 
upon  proof  of  said  assignment  to  said  rail- 
road company  in  one  sum,  to  be  held  by  it 
for  the  benefit  of  the  members  of  the  relief 
feature  of  the  relief  department  of  said  com- 
pany." An  appeal  was  prayed  by  the  rail- 
road company,  and  this  court,  In  77  Md.  666, 
and  26  Atl.  1045,  reversed  the  decree  in  a 
particular  not  connected  with  the  matter 
now  in  hand.  In  due  course,  the  auditors 
made  their  report,  and,  after  having  dis- 
tributed their  share  of  the  assets  to  the  non- 
assigning  members,  distributed  to  the  Balti- 
more &  Ohio  Railroad  Company,  in  trust  for 
the  benefit  of  the  relief  feature  of  the  relief 
department  of  said  company,  the  sum  of 
$548,399.04,  in  which  sum  were  included  cer- 
tain securities.  This  account  was  duly  rati- 
fied and  confirmed  on  the  14th  day  of  De- 
cember, 1895.  On  the  26th  day  of  February, 
1896,  John  Flaherty,  a  member  of  the  relief 
department,  filed  a  petition  praying  that  the 
railroad  company  should  be  required  to  pay 
Into  court  the  trust  fund  distributed  to  it 
by  order  of  the  court  in  trust  for  the  relief 
department.  After  hearing  in  the  regular 
order  (answer  having  been  filed,  testimony 
having  been  taken,  and  argument  of  counsel 
having  been  heard),  the  court  passed  an  or- 
der requiring  the  railroad  company  to  pay 
into  court  the  amount  of  money  embraced 
In  the  distribution  made  to  it  by  the  audi- 
tor's report  The  railroad  company  has  ap- 
pealed. 

It  has  been  maintained  by  the  appellant 
that  the  court  had  no  Jurisdiction  to  pass  this 
order.  We  shall  examine  this  question.  Can- 
non's bill  was  filed  in  behalf  of  all  the  per- 
sons Interested  in  this  fund  who  chose  to 
become  parties  to  the  suit,  and  it  prayed  the 
decision  of  the  court  on  the  responsibilities  of 
the  Baltimore  &  Ohio  Railroad  Company  to 
all  of  them.  This  court  decided  that  the 
case  did  not  justify  the  appointment  of  a 
receiver;  but  it  was  fully  recognized  that 
Cannon  had  a  right  to  demand  an  adjust- 
ment of  the  interests  of  the  members  of  the 
relief  association.  Conley's  bill  does  not  ap- 
pear in  the  transcript  of  the  record,  but  we 
are  given  to  understand  that  It  was  of  simi- 
lar import  with  Cannon's.  The  bill  of  the 
Baltimore  &  Ohio  Railroad  distinctly  brought 
before  the  court  the  rights  of  all  the  parties 
concerned  in  the  affairs  of  the  relief  associa- 
tion. As  has  been  stated,  all  these  cases 
were  consolidated.  Consequently,  every  ques- 
tion was  before  the  court  which  was  validly 
presented  in  each  of  them,  and  the  court  bad 
all  the  jurisdiction  which  could  be  derived 
from  all  the  cases  combined.  The  railroad 
company,  by  virtue  of  the  contract  hereinbe- 
fore mentioned,  being  possessed  of  the  funds 
and  assets  of  the  relief  association  for  the 
purpose  of  carrying  out  the  objects  of  the 
agreement,  duly  represented  in  the  litigation 
all  the  members  who  had  made  assignments. 
It  was  its  duty  to  hold  the  property  for  the 


benefit  of  the  assigning  members  after  the 
payment  of  the  liabilities  properly  charge- 
able on  It  It  Is  a  necessary  consequence  that 
It  had  the  right  and  power  to  protect  it  by 
representing  the  members  In  any  litigation 
which  might  arise,  and  It  was  its  duty  to  do 
so.  This  consequence  Is  also  evident  from 
the  absolute  impossibility  of  bringing  the 
20,000  assigning  members  Into  court  as  par- 
ties litigant  to  defend  the  fund. 

In  Kerrison  v.  Stewart,  93  U.  S.  160,  It  was 
held  that,  where  a  trustee  represents  bis 
beneficiaries  in  all  things  relating  to  their 
common  interest  in  the  trust  property,  the 
beneficiaries  are  not  necessary  parties  to  a 
suit  by  him  against  a  stranger  to  enforce  the 
trust  nor  to  one  by  a  stranger  against  him 
to  defeat  It  in  whole  or  In  part  and  that  In 
such  cases  the  trustee  Is  in  court  for  them 
and  in  their  behalf.  Many  illustrations 
might  be  given  of  this  principle.  One  of  the 
most  familiar  is  the  case  of  an  executor 
whose  duty  is  to  protect  the  interests  of  the 
estate,  and  who  prosecutes  and  defends  suits 
which  concern  the  augmentation  or  diminu- 
tion of  the  personal  assets,  without  the 
joinder  of  residuary  legatees  or  any  other 
persons  interested  in  the  estate.  In  Lucas  v. 
McBlalr,  12  GIU  &  J.  1,  the  doctrine  of  repre- 
sentation was  declared  In  the  fullest  manner, 
where  trustees  held  property  for  a  large  num- 
ber of  persons  who  could  not  be  made  parties 
without  great  hardship  and  inconvenience. 
The  case  Involved  the  rights  granted  to 
Lucas  and  others  by  an  act  of  assembly  to 
raise,  by  sales  or  drawing  of  schemes  of 
lotteries,  the  requisite  money  for  the  con- 
struction of  an  armory  and  town  hall  In  the 
city  of  Baltimore.  But,  in  the  determina- 
tion of  the  questions  which  arose,  it  became 
necessary  to  consider  the  doctrine  which 
we  have  stated.  This  court  gave  its  full  as- 
sent to  the  opinion  of  the  learned  Story  In 
his  work  on  Equity  Pleading,  quoting  at 
large  from  it  as  follows  (section  140):  "It 
has  been  well  remarked  by  an  eminent  au- 
thor, in  many  cases,  that  the  expression  that 
all  persons  Interested  in  the  subject  must  be 
parties  to  the  suit  is  not  to  be  understood  as 
extending  to  all  persons  who  may  be  conse- 
quentially interested.  In  all  cases  of  bills  by 
creditors  and  legatees,  the  persons  entitled  to 
the  personal  assets  of  a  deceased  debtor  or 
testator,  after  payment  of  the  debts  or  lega- 
cies, are  not  deemed  necessary  parties, 
though  Interested  to  contest  the  demands  of 
the  creditors  and  legatees."  And  also  as 
follows  (section  142):  "Courts  of  equity  do 
not  require  that  all  persons  having  an  inter- 
est In  the  subject-matter  should,  under  all 
circumstances,  be  before  the  court  as  parties. 
On  the  contrary,  there  are  cases  in  which 
certain  parties  before  the  court  are  entitled 
to  be  deemed  the  full  representatives  of  all 
other  persons,  or  at  least  so  far  as  to  bind 
their  Interests  under  the  decree,  although 
they  are  not  or  cannot  be  made  parties." 
Section  143:    "Thus,  for  example,  where  real 
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estate  had  been  purchased  by  a  Joint  fund, 
raised  by  a  subscription  In  shares  of  more 
than  two  hundred  and  fifty  subscribers,  and 
the  property  had  been  conveyed  to  certain 
persons  as  trustees  for  the  subscribers,  and 
afterwards  a  bill  was  brought  against  the 
trustees  for  the  sale  of  the  real  estate,  under 
a  mortgage  made  In  pursuance  of  the  trust, 
it  was  held  not  necessary  for  the  subscribers 
to  be  made  parties  to  the  bill;  for  the  trus- 
tees, by  the  very  nature  and  constitution  of 
such  a  trust,  must  be  held  sufficiently  to  rep- 
resent the  Interest  of  all  the  subscribers,  and 
a  different  doctrine  would  be  attended  with 
Intolerable  hardship  and  inconvenience,  as  it 
might  be  Impossible  to  make  all  the  subscrib- 
ers parties." 

One  of  the  principal  objects  of  the  bill  filed 
by  the  railroad  company  was  to  ascertain  the 
extent  of  the  interests  of  the  nonassigning 
members  of  the  relief  association.  Yet  this, 
manifestly,  could  not  be  done  without  also 
ascertaining  the  correlative  interests  of  the 
other  members  in  the  same  funds.  The  fund 
was  to  be  apportioned  between  the  two  sets 
of  owners,  and  the  shares  of  each  were  in- 
creased or  diminished  by  the  amounts  allot- 
ted to  the  other  set.  Necessarily,  It  was  re- 
quired that  the  shares  of  each  set  should  be 
determined.  The  railroad  company  duly  rep- 
resented the  twenty-odd  thousand  assigning 
members,  and  did  not  and  could  not  make 
them  parties  to  the  suit.  Its  right  to  repre- 
sent this  large  body  of  members  was  fully 
recognized  by  the  courts  throughout  the  liti- 
gation. It  must  be  seen  that  all  the  members 
of  the  relief  association  have  been  made  par- 
ties to  the  proceedings  in  these  consolidated 
cases;  the  nonassigning  members  by  name, 
and  the  assigning  members  by  representa- 
tion. It  is  only  because  they  are  parties  that 
members  of  this  latter  class  are  bound  by  the 
audit  which  determined  the  amount  which 
the  railroad  company  Is  to  hold  for  their 
benefit.  By  the  consolidation  of  the  differ- 
ent cases,  the  court  had  full  and  complete 
jurisdiction  over  all  the  parties  Interested  In 
this  litigation,  and  over  all  the  subjects  em- 
braced in  the  different  suits. 

A  question  has  been  made  as  to  the  right 
of  Flaherty  to  proceed  by  way  of  petition. 
The  large  sum  of  money  already  mentioned 
had  been  audited  to  the  railroad  company  in 
trust  for  the  benefit  of  the  relief  feature 
of  the  relief  department.  Flaherty  was  one 
of  the  members  of  the  relief  department. 
The  moneys  held  by  the  railroad  company 
In  trust  for  It  were  under  the  Jurisdiction 
of  the  court;  and,  of  course,  Flaherty  had 
a  right  to  apply  to  the  court  to  secure  tht 
fund  If  it  should  be  In  danger;  and  there 
could  be  no  more  appropriate  method  of 
making  such  an  application  than  by  peti- 
tltlon.  All  the  other  members  of  the  relief 
department  were  In  court  as  parties  by  rep- 
resentation in  the  person  of  their  trustee, 
the  railroad  company.  It  would  cause  a 
most  useless  and  unjustifiable  accumulation 


of  costs  to  file  an  original  bill  for  the  pur- 
pose of  bringing  before  the  court  the  mat- 
ters which  were  already  on  record  in  the 
litigation  between  the  parties  concerned  in 
the  subject  on  which  the  action  of  the  court 
was  desired.  There  is  no  rule  of  practice 
in  this  state  which  sanctions  such  proced- 
ure. Without  considering  any  vexed  ques- 
tions of  practice  which  have  been  the  sub- 
ject of  controversy  in  other  jurisdictions, 
we  are  content  to  abide  by  the  rule  which 
has  been  established  by  the  wisdom  and 
thoughtful  providence  of  our  predecessors. 
In  Hays  v.  Miles,  9  GUI  &  J.  198,  It  was 
said:  "A  petition  may  not  In  all  cases  be 
the  proper  course  to  reach  a  fund  In  chan- 
cery; as  where  new  parties  are  to  be  made, 
not  necessary  to  have  been  made  to  the 
original  bill,  and  where  the  investigation 
may  Involve  inquiries  calculated,  by  pro- 
tracting the  cause,  to  delay  others,  not  hav- 
ing an  Interest  In  such  controversy.  But  we 
think  It  may  be  safely  stated  as  a  general 
rule  that  a  petition  is  the  proper  mode  of 
affecting  a  fund  in  equity  where  no  other 
parties  are  to  be  brought  in  to  litigate  the 
application  than  such  as  are  or  ought  to 
have  been  parties  to  the  original  bill."  We 
believe  that  this  is  the  settled  practice  in 
this  state.  A  similar  course  was  approved 
In  Balch  v.  Zentmeyer,  11  Gill  &  J.  283. 
And  Hays  v.  Miles  has  been  repeatedly  cit- 
ed as  a  decisive  authority.  Griffith  v.  Parks, 
32  Md.  5;  Thomas  v.  Bank,  46  Md.  56; 
Brown  v.  Thomas,  Id.  641. 

Flaherty's  petition  alleged  that  the  funds 
which  had  been  allotted  to  the  Baltimore 
&  Ohio  Railroad  Company,  by  order  of  the 
court,  in  trust  for  the  relief  department, 
had  not  been  invested,  but  had  been  borrow- 
ed by  the  railroad  company,  to  be  carried 
as  a  part  of  its  floating  debt  On  the  30th 
day  of  November,  1895,  an  entry  was  made 
on  the  books  of  the  Baltimore  &  Ohio  Rail- 
road Company  showing  a  money  credit  of 
$364,666.56  In  favor  of  the  relief  department. 
This  amount  is  $25,606.48  less  than  the  sum 
of  money  with  which  the  Baltimore  &  Ohio 
Railroad  was  charged  In  the  audit,  and  does 
not  Include  the  securities.  The  ninth  regu- 
lation of  the  relief  department  is  in  these 
words:  "All  moneys  and  securities  of  the 
department,  with  the  exception  of  the  mort- 
gages made  to  secure  loans  from  the  sav- 
ings feature,  shall  be  intrusted  to  the  of- 
ficial custody  of  the  treasurer  of  the  com- 
pany, to  be  held  subject  to  proper  req- 
uisitions. All  such  securities  will  be  held 
in  the  name  of  the  company,  In  trust  for- 
the  relief  department.  Interest  at  the  rate 
of  4  per  cent  per  annum  will  be  paid  on 
the  monthly  balances  for  cash  deposited 
with  the  treasurer  for  the  several  features 
of  this  department,  Including  in  such  bal- 
ances the  amount  of  checks  not  presented 
for  payment  or  unclaimed  on  the  last  da; 
of  the  month."  It  Is  important  to  ascertain 
in  whose  custody  the  moneys  and  securities 
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were  at  the  time  the  petition  was  filed.  Mr. 
Ijams,  the  treasurer  of  the  railroad  com- 
pany, was  examined  as  a  witness.  He  tes- 
tified that  he  had  been  the  treasurer  for  37 
years.  We  make  an  extract  from  his  tes- 
timony, as  it  appears  in  the  record:  "3d 
Int.  During  your  connection  with  the  tail- 
road  company  as  treasurer,  have  the  mon- 
eys deposited  by  the  relief  association  up  to 
March  31,  1889,  and  by  the  relief  depart- 
ment since  that  time,  been  kept  separate 
from  the  moneys  of  the  B.  &  O.  Railroad 
Company?  A.  I  presume  so.  That  is  a 
question  the  auditor  will  have  to  answer. 
4th  Int.  In  what  banks  were  the  moneys  of 
the  B..  &  O.  relief  department  kept  prior  to 
the  time  of  the  receivership?  A.  There  was 
no  separate  bank  accounts  kept  by  the  B. 
&  O.  relief  department  They  were  kept 
right  in  with  the  other  moneys  of  the  B.  & 
O.  5th  Int.  Did  you  have  in  your  hands 
the  securities  belonging  to  the  relief  depart- 
ment? A.  I  was  the  custodian  of  the  boxes 
In  which  they  were  contained.  6th  Int. 
Do  you  know  what  securities  belonging  to 
the  relief  feature  of  the  relief  department 
were  in  your  possession  at  the  time  of  the 
appointment  of  the  receivers?  A.  I  do  not 
know  the  contents  of  the  boxes.  7th  Int. 
Who  has  the  authority  to  open  these  boxes? 
A.  The  chairman  of  the  relief  committee, 
Aubrey  Pearre,  and  the  chief  clerk  of  the 
relief  department,  John  P.  Hess.  8th  Int. 
Did  you  or  not,  in  August,  1895,  receive  any 
orders  from  any  official  of  the  railroad  com- 
pany to  hold  a  large  sum  of  money  for  the 
benefit  of  the  relief  department?  A.  I  do 
not  recollect  of  receiving  any.  9th  Int.  Do 
you  remember  of  receiving  any  order  to 
transfer  or  hold  any  sum  of  money,  amount- 
ing to  $300,000  or  $400,000,  for  the  benefit 
of  the  relief  department,  since  the  1st  day 
of  August,  1895,  up  to  the  time  of  the  ap- 
pointment of  the  receivers  for  the  B.  &  O. 
Railroad  Company?  A.  I  do  not"  Mr. 
Pearre  was  also  examined  as  a  witness. 
We  make  an  extract  from  his  testimony: 
"1st  Int.  Are  you  a  director  of  the  Balti- 
more &  Ohio  R.  R.  Co.  A.  I  am  a  director 
of  the  Baltimore"  &  Ohio  R.  R,  Co.  2nd 
Int.  Were  you  a  member  of  the  board  of  di- 
rectors through  the  month  of  September, 
1895?  A.  Yes,  sir.  3rd  Int.  And  continu- 
ously from  that  time  until  now?  A.  Yes, 
sir.  4th  Int.  Have  you  been  during  the  past 
year  a  member  of  the  committee  of  man- 
agement of  the  relief  department?  A.  I 
have,  sir.  5tb  Int.  Do  you  have  charge  of 
the  investment  of  funds  held  by  the  railroad 
'in  trust  for  the  relief  department?  A.  The 
committee  on  the  relief  department  has 
charge  of  those  Investments.  6th  Int  Can 
you  state  what  Investments  your  committee 
has  made  of  the  funds  audited  to  the  Bal- 
timore &  Ohio  Railroad  Co.  in  the  Baltimore 
&  Ohio  Employes  consolidated  cases,  by  the 
report  of  the  auditor  finally  ratified  Sep- 
tember 14,  1895?    A.  We  have  only  invested 


$2,500  In  City  Brunswick  bonds.  7th  Int 
Where  is  the  balance  of  that  money  now  de- 
posited? A.  With  the  treasurer  of  the  Bal- 
timore &  Ohio  R.  R.  8th  Int  Do  you  know 
In  what  banks  it  is  deposited?  A.  I  do  not 
9th  Int  Can  you  state  whether,  at  the  time 
this  auditor's  report  was  ratified,  any  sep- 
arate account  was  opened  in  any  bank  by 
the  R.  R.  Co.  in  which  this  special  fund  was 
deposited?  A.  I  cannot  10th  Int  Did  your 
committee  make  any  report  advising  that 
such  a  special  account  be  opened?  A.  No, 
sir.  11th  Int.  Do  you  know  whether  the 
treasurer  can  now  point  out  where  this  par- 
ticular fund  Is  to  be  found,  or  whether  it 
was  merged  in  the  general  cash  balances  of 
the  R.  R.  Co.?  A.  I  cannot;  I  do  not  know. 
12th  Int.  What  officer  is  possessed  of  this 
knowledge?  A.  That  I  do  not  know.  13th 
Int  What  Inquiries  have  you  made  as  to 
the  whereabouts  of  this  trust  fund  under 
your  charge?  A.  We  have  made  no  special 
inquiries.  All  the  funds  of  the  relief  depart- 
ment pass  through  the  hands  of  the  treas- 
urer. I  do  not  know  whether  they  are  sep- 
arated or  not"  He  also  testified  that  he 
had  been  chairman  of  the  committee  on  the 
relief  department  six  or  eight  years.  It  Is 
shown  by  the  testimony  of  Mr.  Ijams  that 
on  the  13th  day  of  November,  1895,  the  bal- 
ances of  the  railroad  company  In  bank 
amounted  to  $1,300,869.90;  but  of  this 
amount  certain  deposits  in  the  hands  of  the 
Maryland  Trust  Company  of  the  United 
States  Trust  Company  were  made  for  spe- 
cial purposes,  and  were  not  subject  to  check 
for  any  general  use  of  the  railroad  company. 
These  deposits  amounted  In  the  aggregate 
to  $1,387,500;  so  that  the  railroad  company 
had  overdrawn  its  account  in  bank,  and 
had  nothing  in  the  hands  of  its  treasurer, 
which  could  be  applied  to  the  payment  of 
the  credit  on  Its  books  in  favor  of  the  re- 
lief department.  So,  it  is  shown  that  the 
railroad  company  has  broken  its  covenant 
with  the  relief  association,  whereby  it 
agreed  that  all  the  property,  assets,  credits, 
etc.,  of  the  association  which  were  to  be 
conveyed  to  it  should  be  kept  distinct  and 
separate  from  the  property  of  the  company 
held  for  Its  railroad  purposes.  Neither  has 
the  ninth  article  of  the  regulations  of  the 
relief  department  been  observed,  which  re- 
quired that  the  moneys  should  be  intrusted 
to  the  official  custody  of  the  treasurer  of  the 
railroad  company,  to  be  held  subject  to 
proper  requisitions.  The  Baltimore  &  Ohio 
Railroad  Company  committed  a  breach  of 
trust  of  a  very  serious  character.  The  trust 
fund  confided  to  it  has  disappeared,  and  it 
is  not  shown  in  the  evidence  what  has  be- 
come of  It.  The  relief  department  Is  one 
of  Its  agencies  established,  regulated,  and 
controlled  by  it.  A  construction  cannot  be 
given  to  the  ninth  article  of  the  regulations 
issued  March  15,  1889,  which  would  release 
the  railroad  company  from  its  solemn  con- 
tract under  seal  made  on  the  29th  day  of 
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the  same  month.  Far  lees  would  a  court 
of  equity  regard  this  article  as  an  excuse 
for  the  misapplication  of  funds  which  by  its 
own  order  it  had  placed  under  the  control 
of  the  trustee.  The  insolvency  of  the  trus- 
tee, and  the  placing  of  its  property  in  the 
hands  of  receivers,  are  proved  in  the  pro- 
ceedings. 

The  duty  of  a  court  of  equity  to  preserve 
trust  property  when  endangered  is  imperative. 
It  would  be  idle  to  discuss  a  matter  so  famil- 
iar; and  It  would  be  difficult  to  conceive  how 
the  trust  property  could  be  In  greater  periL 
Flaherty  proceeds  in  this  case  in  hiB  own  be- 
half, and  in  behalf  of  all  others  having  a  like 
Interest  In  these  funds.  He  Is  not  invested 
with  a  separate  and  divisible  share  of  them, 
but  his  interest  Is  Involved  in  a  proper  admin- 
istration of  all  the  trust  property.  He  has  a 
right  to  protect  himself,  and,  In  protecting 
himself,  he  is  at  the  same  time  securing  the 
rights  of  all  others  Interested  in  the  preserva- 
tion of  the  trust  property.  The  fact  that  his 
Individual  right  Is  of  small  pecuniary  value 
Imposes  no  disability  upon  him,  in  the  view  of 
a  court  of  justice.  His  rights  must  be  protect- 
ed by  the  law;  and  In  this  particular  case  he 
Is  proceeding  for  the  benefit  of  all  others  sim- 
ilarly situated.  The  order  of  the  circuit  court 
requiring  the  fund  to  be  paid  Into  court  was 
a  wise  and  provident  step  for  securing  it  for 
the  benefit  of  all  concerned  In  it  It  Is  the 
usual  course  taken  in  like  cases.  It  was  pur- 
sued in  Ehlen  v.  Ehlen,  63  Md.  207.  In  that 
case,  on  the  petition  of  a  party  entitled  to  one- 
fifth  Interest  in  trust  property,  the  court  or- 
dered the  trustee  to  bring  Into  court  the  secu- 
rities and  money  held  in  trust,  it  being  shown 
that  the  property  was  In  danger.  This  orderwas 
.  passed,  notwithstanding  the  fact  that  the  other 
parties  interested  in  the  trust  were'  willing  thai 
he  trustee  should  retain  the  property.  The 
court  said  that  the  fund  was  an  entirety,  and 
that  the  petitioner's  interest  could  not  be  pro- 
tected without  securing  the  whole  fund;  and 
this  the  petitioner  had  a  right  to  do,  although 
the  other  persons  interested  in  It  were  willing 
to  relinquish  their  rights.  It  is  well  to  notice 
that  the  petition  was  tiled  in  the  Ehlen  Case, 
in  a  suit  where,  by  a  decree  in  equity,  property 
had  been  divided,  and  certain  stocks  and  bonds 
had  been  allotted  to  Ehlen,  the  trustee,  to  hold 
In  trust,  according  to  the  provisions  of  his 
father's  will.  It  was  not  suggested  In  any 
quarter  that  the  Jurisdiction  of  the  court  over 
the  trustee  terminated  when,  by  its  order,  the 
stocks  and  bonds  were  allotted  and  delivered 
to  him;  nor  was  it  suggested  that  a  petition 
was  not  the  proper  mode  of  proceeding  against 
him  by  a  beneficiary  of  the  fund.  If  the  trus- 
tee is  unable  to  produce  the  fund,  it  must  show 
some  satisfactory  reason  for  its  Inability,  and 
must  disclose  where  the  fund  is;  so  that  it 
may  be  recovered  for  the  benefit  of  the  trust. 
As  germane  to  this  matter,  the  remarks  of  two 
eminent  judges  may  be  quoted.  A  bill  in 
equity  had  been  filed  to  restrain  a  breach  of 
trust  in  behalf  of  an  Infant  interested,  with 


many  others,  in  the  property,  but  whose  own 
interest  in  the  property  was  very  small.  In 
deciding  the  case,  Sir  W.  M.  James,  L.  J., 
said:  "The  cestui  que  trust  has  a  right  in 
this  court  to  prevent  the  sale  when  a  breach 
of  trust  has  been  committed,  and  it  would  be 
pessiml  exempli  for  us  to  say:  A  breach  of 
trust  has  been  committed,  but  the  amount 
which  any  one  cestui  que  trust  suffers  by  rea- 
son of  that  breach  is  not  sufficient  to  justify  a 
chancery  suit.'  That  Is  not  an  effectual  an- 
swer in  this  court."  And  Lord  Justice  Melllsh 
said:  "I  also  agree  that  the  small  Interest  of 
the  Infant  can  make  no  difference.  .The  inter- 
est of  each  of  tnem  may  be  so  small  that  no 
one  of  them  might  think  it  worth  while  to  file 
a  bill  at  his  own  risk;  but,  the  bill  being  filed 
on  behalf  of  one  infant,  we  must  look  at  the 
whole  substantial  interest  which  Is  In  question, 
not  merely  at  the  individual  interest  of  the  in- 
fant"   8  Ch.  App.  902. 

Flaherty's  petition  in  this  case  was  filed  on 
the  26th  day  of  February,  1896.  Subsequently 
to  this  petition,  proceedings  were  instituted  in 
the  circuit  court  of  the  United  States  for  the 
district  of  Maryland,  whereby  all  the  property 
of  the  Baltimore  &  Ohio  Railroad  Company 
was  placed  in  the  hands  of  receivers.  When 
a  court  once  rightfully  acquires  jurisdiction 
over  a  subject,  no  other  court  can  Interfere 
with  the  matter  by  subsequent  proceedings. 
"The  rule  Is  well  established  that,  when  two 
courts  have  concurrent  jurisdiction  over  the 
same  subject-matter,  the  court  in  which  the 
suit  is  first  commenced  is  entitled  to  retain  it, 
and  the  other  co-ordinate  court  has  no  author- 
ity to  interfere,  and  will,  as  soon  as  judicially 
Informed  of  the  pendency  of  the  prior  suit, 
dismiss  the  subsequent  proceedings."  Dun- 
nock  v.  Dunnock,  3  Md.  Ch.  150.  To  the 
same  effect:  Albert  v.  Winn,  7  Gill,  447;  Jen- 
kins v.  Slmms,  45  Md.  537.  All  courts  desire 
that  the  administration  of  justice  shall  be  con- 
ducted in  an  orderly  and  harmonious  manner. 
The  rule  which  has  been  universally  adopted 
prevents  conflict  of  jurisdiction,— a  great  evil, 
which  cannot  be  too  earnestly  deplored.  There 
is  no  reason  to  apprehend  anything  of  the 
kind  in  this  case.  If  the  fund  which  is  the 
subject  of  this  controversy  shall  be  found  to 
be  In  the  possession  of  the  receivers,  we  shall 
confidently  believe  that  the  United  States  court 
will  promptly  order  it  to  be  delivered  to  the 
court  which  has  the  rightful  custody  of  It. 


(87  Md.  352) 

MAYOR,  ETC.,  OF  CITY  OF  BALTIMORE  v. 
FAIRFIELD  IMP.  CO.  OF  BAL- 
TIMORE CITY  et  al. 
(Court  of  Appeals  of  Maryland.     April  1,  1898.) 

Nuisaroh— Pest  Hocsb— Abandonment— 
Prescriptive  Rights. 
1.  The  fact  that  a  public  pest  house  was  not 
a  nuisance,  when  erected  by  the  city,  because 
of  its  secluded  location,  does  not  prevent  per- 
sons who  subsequently  located  in  the  vicinity 
thereof  from  obtaining  redress,  on  the  ground 
that  they  have  come  to  the  nuisance,  where 
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such   building  has   not   been  maintained   long 
enough  to  rive  the  city  a  prescriptive  right. 

2.  The  city  of  Baltimore  owned  a  20-acre 
tract  three  miles  outside  of  its  limits,  on  which 
it  maintained  pest  houses  up  to  1883,  when  the 
buildings  were  burned  by  order  of  the  city,  the 
land  directed  to  be  sold,  and  a  quarantine  sta- 
tion established  in  another  part  of  the  city. 
No  further  use  was  made  of  the  property  until 
1897,  when  the  city  kept  a  woman  afflicted  with 
leprosy  at  the  home  of  unskilled  laborers  living 
on  this  tract.  Complainants  owned  the  adjoin- 
ing property,  which  they  divided  up  into  lots 
subsequent  to  1883,  many  of  which  have  been 
sold,  and  are  occupied  by  buildings  erected  in 
the  belief  that  the  city  had  abandoned  the 
land  for  quarantine  purposes.  Held,  that  there 
was  an  abandonment  of  the  property,  and  hence 
the  city  possesses  no  prescriptive  right  to  use 
the  land  for  quarantine  purposes,  and  cannot, 
to  the  detriment  of  complainants,  resume  occu- 
pation of  the  tract  for  the  detention  of  the  leper. 

3.  The  placing  a  woman  afflicted  with  leprosy 
in  the  private  home  of  a  laborer  (not  an  officer 
of  the  city)  living  on  said  tract  Hid  not  amount 
to  an  establishment  of  a  hospital  for  the  isola- 
tion and  treatment  of  contagious  diseases,  as 

§ermitted  by  Code  Pub.  Loc.  Laws,  art.  4,  §8 
78,409. 

4.  The  power  to  erect  and  maintain  hospitals 
and  pest  houses  does  not  justify  the  making  of 
a  contract  with  a  laborer  for  the  keeping  of 
one  afflicted  with  leprosy  at  his  home  located 
on  city  land  in  a  settled  district,  since  the  act 
has  a  tendency  to  extend  the  disease  instead  of 
protecting  the  community. 

Appeal  from  circuit  court  of  Baltimore 
city. 

Bill  by  the  Fairfield  Improvement  Compa- 
ny of  Baltimore  City  and  others  against  the 
mayor  and  city  council  of  Baltimore  for  an 
injunction.  From  a  decree  for  complainants, 
defendants  appeal.    Affirmed. 

Argued  before  McSHERHY,  C.  J.,  and  BRIS- 
COE, PEARCE,  PAGE,  BOYD,  FOWLER, 
and  ROBERTS,  JJ. 

Tho.  I.  Elliott,  for  appellants.  J.  Ch.  Linthi- 
cum,  Enoch  Harlan,  John  P.  Poe,  and  Rob- 
ert Moss,  for  appellees. 

McSHBRRY,  C.  J.  This  appeal  was  taken 
from  a  decree  of  the  circuit  court  of  Balti- 
more city.  That  decree  enjoined  the  mayor 
and  city  council  of  Baltimore  from  placing 
and  keeping  on  a  20-acre  tract  of  land  own- 
ed by  the  city  an  unfortunate  woman  afflict- 
ed with  leprosy.  This  land  adjoins  property 
belonging  to  the  Fairfield  Improvement  Com- 
pany of  Baltimore,  and  the  property  of  the 
company  is  divided  into  building  lots.  Many 
lots  have  been  sold,  and  quite  a  number  of 
houses  have  been  built  In  the  vicinity  of  the 
city's  land.  This  20-acre  tract  was  acquired 
by  the  city  perhaps  half  a  century  ago.  It  is 
situated  some  three  miles  distant  from  the 
city,  and  lies  In  Anne -Arundel  county.  Up 
until  the  year  1883  it  was  occupied  as  a  place 
of  quarantine  against  contagious  diseases 
brought  towards  the  city  by  water,  and  there 
were  hospitals  upon  it  that  were  used  for  the 
isolation  and  treatment  of  similar  diseases 
originating  or  found  in  the  city  during  the 
prevalence  of  epidemics.  In  about  the  year 
just  named  the  mayor  and  city  council  pur- 
chased other  property,  located  near  Hawkins 


Point,  some  16  miles  distant  from  the  city, 
and  there  established  a  quarantine  station, 
which  has  ever  since  been  in  charge  of  a  resi- 
dent physician  selected  by  the  city.  There 
have  been  no  cases  of  contagious  or  infec- 
tious diseases  treated  upon  this  20-acre  lot  or 
tract  since  1882  or  1883,  and  it  was  subse 
quent  to  that  time  that  the  Fairfield  Improve- 
ment Company's  property  was  developed.  A 
great  many  persons,  chiefly  employes  of  fer- 
tilizer and  other  factories,  now  reside  in  Fair- 
field; and  doubtless  they  located  there  in 
the  belief  that  the  city  had  permanently 
abandoned  the  hospitals  and  pest  houses  for- 
merly used  in  that  locality.  The  ground  up- 
on which  the  relief  by  injunction  was  sought 
is  the  apprehended  injury  to  the  company's 
contiguous  property  by  the  placing  of  a  per- 
son suffering  with  such  a  loathsome  and  hor- 
rible disease  in  close  proximity  thereto.  The 
statute  law  of  the  state  confers  upon  the 
mayor  and  city  council  plenary  power  to  es- 
tablish, both  within  and  beyond  the  city's 
limits,  hospitals  and  pest  houses  for  the  iso- 
lation and  treatment  of  contagious  and  in- 
fectious diseases.  Code  Pub.  Loc.  Laws,  art. 
4,  §|  378,  409.  The  preservation  of  the  pub- 
lic health  renders  such  legislation  highly  es- 
sential, and  the  authority  of  the  general  as- 
sembly to  enact  it,  in  the  exercise  of  the  po- 
lice power  of  the  state,  is  beyond  question  or 
controversy.  Within  the  scope  of  the  pow- 
er thus  granted,  the  whole  authority  of  the 
state  is  included  and  delegated  (Harrison  v. 
Mayor,  etc.,  1  Gill,  264),  and,  therefore,  what- 
ever the  state  may  directly  do  In  further- 
ance of  these  objects,  the  municipality,  cloth- 
ed with  a  delegated  power  from  the  state, 
may  also  lawfully  perform,  though  there 
may  be  a  difference  as  to  the  legal  conse- 
quences resulting  from  an  exercise  of  the 
power  by  the  state  directly  and  those  flow- 
ing from  an  exertion  of  the  same  power  by 
the  municipality.  If  it  be  conceded  that  the 
state  may,  in  exercising  a  public  power,  cre- 
ate a  private  nuisance  with  immunity,  the 
immunity  grows  out  of  the  public  necessity, 
and  rests  upon  the  state's  sovereignty;  but 
It  cannot,  or,  at  all  events,  will  not,  in  the 
absence  of  an  explicit  legislative  declaration, 
be  assumed  that  the  state  would,  if  directly 
exercising  the  same  power,  so  exercise  it  as 
to  produce  or  cause  an  Injury  to  the  rights  of 
property  of  an  individual,  unless,  perhaps, 
the  very  doing  of  the  act  directed  to  be  done 
will  necessarily  and  unavoidably,  under  any 
condition,  result  in  the  creation  of  what 
would  be,  but  for  the  authorization,  a  private 
nuisance.  The  delegation  of  a  power  to  do  an 
act,  while  conferring  full  authority  to  per- 
form the  act  Itself,  does  not,  therefore,  with- 
out more,  essentially  and  without  exception 
carry  the  right  to  so  do  It  as  to  inflict  loss  or 
injury  upon  an  Innocent  individual.  As  thus 
understood,  the  power  of  the  municipality  to 
erect  and  maintain  hospitals  and  pest  hous- 
es may  be  exerted  and  applied  precisely  as 
the  same  power,  If  not  delegated,  could  hare 
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been  availed  of  by  the  state.  Acts  done  un- 
der such  delegated  authority,  which  with- 
out that  authority  would  In  themselves  be 
public  nuisances,  furnish  no  ground  for  civil 
or  criminal  proceedings  at  the  instance  of 
the  state;  for  the  authority  to  do  the  acts 
makes  them,  when  done,  perfectly  lawful  as 
respects  the  public,  and,  being  lawful,  there 
Is  no  superior  public  right  which  they  in- 
vade or  violate.  These  are  what  have  been 
sometimes  described  as  "legalized  nuisances" 
(Wood,  Nuis.  c.  23),  since  they  are  strictly 
necessary  and  probable  results  of  legislative 
authorization.  They  ultimately  rest  for  their 
sanction  upon  the  paramount  power  of  the 
legislature,  and  the  importance  of  the  pub- 
lic benefit  and  convenience  involved  in  their 
continuance  as  affecting  the  greatest  good  to 
the  greatest  number.  Northwestern  Fertiliz- 
ing Co.  v.  Village  of  Hyde  Park,  97  TJ.  S. 
659.  But,  however  free  from  Interference 
by  the  public  acts  of  this  character  may  be 
when  authorized  to  be  done  by  a  municipality 
under  competent  and  sufficient  legislative 
grant,  the  right  of  an  individual  to  complain 
of  the  special  injury  sustained  by  him  aa  a 
consequence  of  their  being  done  is,  ordina- 
rily, in  no  way  impaired  or  affected.  The 
mere  naked  grant  of  power  to  a  municipality 
to  do  acts  which,  If  done  without  the  sanc- 
tion of  that  power,  would  be  nuisances,  does 
not,  in  all  Instances,  carry  with  It  a  guaranty 
of  immunity  from  claims  for  private  Injuries 
that  result  directly  from  the  exercise  of  the 
power.  And  this  is  necessarily  so  in  the  ab- 
sence of  an  explicit  or  implicit  legislative 
declaration  to  the  contrary,  because  the  legis- 
lature cannot  be  presumed  from  a  general 
grant  of  authority  to  have  intended  to  sanc- 
tion or  legalize  any  acts  or  any  use  of  prop- 
erty that  will  create  a  private  nuisance 
which  will  injuriously  affect  the  property  of 
another.  That  the  state  may,  in  the  exer- 
cise of  the  police  power,  and  for  the  preserva- 
tion of  the  public  health,  authorize  the  sum- 
mary destruction  of  private  property  contam- 
inated with  the  germs  of  disease,  is  thorough- 
ly and  definitively  settled.  Deems  v.  Mayor, 
etc.,  80  Md.  174,  175,  30  Atl.  648;  Boehm  v. 
Mayor,  etc.,  61  Md.  259;  Mugler  v.  Kansas,  123 
U.  S.  623,  8  Sup.  Ct.  273.  But  there  is  a 
broad  distinction  between  a  summary  de- 
struction of  an  offending  thing  and  a  direct 
Injury  to  unoffending  property;  that  is,  prop- 
erty itself  not  liable  to  destruction  because 
not  dangerous  to  the  public  health  or  safety. 
The  immediate  and  imminent  danger  to  life 
or  health  justify,  under  the  police  power, 
the  one;  while  the  other  Is  left  to  be  redress- 
ed in  the  due  course  of  the  law.  However 
broad,  therefore,  may  be  the  powers  of  a 
municipality  to  erect  and  maintain  hospitals 
and  pest  houses  for  the  segregation  and  treat- 
ment of  contagious  and  infectious  diseases, 
and  however  necessary  their  exercise  may 
be,  they  must,  generally  speaking,  be  exerted 
and  put  into  operation  subject  to   the  no 


less  well-defined  right  of  the  individual  to 
possess  and  enjoy  his  unoffending  property 
without  the  molestation  of  a  nuisance.  It 
cannot  be  pretended  that  the  city  authorities 
could,  even  under  their  comprehensive  pow- 
ers, locate  a  pest  house  in  the  midst  of  a 
thickly-settled  community.  The  right  to  lo- 
cate the  pest  bouse  does  not  carry  with  it  or 
include  the  right  to  locate  it  in  a  place  where 
other  persons  would  be  exposed  to  the  con- 
tagion and  disease.  "Powers  given  by  stat- 
ute are  not  to  be  used  to  the  peril  of  the  lives 
or  limbs  of  the  queen's  subjects.  They  are 
to  be  exercised  reasonably,  and  with  due 
care,  so  as  not  by  negligence  to  cause  dan- 
gers to  others,"— observed  Watson,  B.,  as 
quoted  in  2  Add.  Torts,  f  1041.  Where  com- 
missioners of  sewers  and  boards  of  health 
have  obtained  statutory  powers  of  drainage 
into  rivers,  streams,  and  natural  water  cours- 
es, the  power  must  be  exercised  so  as  not  to 
create  a  nuisance,  or  interfere  with  the  pri- 
vate rights  of  Individuals.  2  Add.  Torts,  § 
1085.  The  mere  power  to  erect  and  main- 
tain hospitals  and  pest  houses  does  not  im- 
ply or  include  the  further  power  to  erect  and 
maintain  them  in  such  a  way  or  at  such  a 
place  as  will  cause  Injury  to  others.  And 
so  in  Brower  v.  Mayor,  etc.,  8  Barb.  254,  it 
was  held  that  statutory  authority  given  to 
commissioners  of  emigration  to  lease  or  pur- 
chase docks  where  emigrants  may  be  landed 
will  not  justify  them  in  leasing  for  that  pur- 
pose property  situated  in  a  thickly  populated 
part  of  a  city,  where  the  contemplated  use 
of  the  premises  would  be  a  serious  menace 
to  the  health  of  the  community.  See,  too, 
Commissioners  v.  Wise,  71  Md.  52,  53, 18  Atl. 
31;  Inhabitants  v.  Field,  37  N.  J.  Eq.  600; 
Danbury  &  N.  R.  Co.,  v.  Town  of  Norwalk, 
37  Conn.  109;  Seifert  v.  City  of  Brooklyn, 
101  N.  Y.  136,  4  N.  E.  321;  Wood,  Nuis.  | 
764.  Whatever  immunity  a  municipality 
may  have  in  exercising  a  public,  as  contra- 
distinguished from  a  strictly  corporate,  pow- 
er, it  does  not  result  from  some  collateral  act, 
or  from  the  negligent  doing  of  a  permissible 
act.  The  infliction  of  an  injury  upon  another 
is  neither  the  natural  nor  the  necessary  re- 
sult of  an  exercise  of  .the  power  to  build  a 
hospital;  but,  if  injury  does  ensue,  it  would 
result  from  the  collateral  circumstance  that 
the  place  selected  was  not  the  appropriate 
site,  or  from  the  negligent  method  of  do- 
ing what  would  otherwise  be  a  lawful  act 
Assuming  at  this  point  that  leprosy  is  a 
contagious  disease  which  is  a  menace  to  the 
health  of  a  community,  and  assuming  also 
that  the  mayor  and  city  council  through  its 
health  department  were  about  to  utilize  this 
20-acre  tract  of  land  for  the  first  time  for 
the  erection  of  a  pest  house  thereon  for  the 
reception  of  this  particular  patient,  there 
can,  In  view  of  the  legal  principles  just  dis- 
cussed, and  in  the  light  of  the  facts  to  which 
allusion  has  been  made,  be  no  doubt  as  to 
the  right  of  the  Fairfield  Improvement  Corn- 
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pany  to  Invoke  the  restraining  aid  of  a  court 
of  equity  to  prevent  the  establishment  of 
such  a  nuisance.  Wood,  Nuls.  g  796.  But 
It  is  Insisted  that  the  company  went  to  the 
nuisance,  and  it  Is  denied  that  the  nuisance 
went  to  the  company,  and  therefore  It  is 
contended  that  the  relief  sought  cannot  be 
granted.  Though  there  cannot  be  a  pre- 
scriptive right  to  maintain  a  public  nuisance, 
there  may  be  such  a  right  as  to  a  private 
one.  The  authority  given  by  the  legislature 
to  the  city  to  erect  such  a  pest  house  pre- 
vents it,  when  erected  and  used,  from  being 
a  public  nuisance.  If  it  be  no  nuisance  at 
all  when  erected,  because  of  being  erected 
In  a  secluded  locality,  persons  who  after- 
wards locate  near  It  are  not,  if  Injured,  de- 
prived of  redress  merely  because  they  have 
voluntarily  chosen  to  reside  In  close  prox- 
imity to  it,  if  the  right  to  maintain  it  has 
not  ripened  by  prescription  Into  an  indefeasi- 
ble right  This  doctrine  was  settled  In  Fer- 
tilizer Co.  v.  Malone,  73  Md.  280,  281,  20  AtL 
900,  and  Is  fully  supported  by  the  cases 
therein  cited. 

This  brings  us  to  an  examination  of  the 
facts,  so  that  we  may  determine  whether 
they  fall  within  the  principles  we  have  been 
considering.  Leprosy  is,  and  has  always 
been,  universally  regarded  with  horror  and 
loathing,  and  It  is  conceded  to  be  an  incura- 
ble disease.  In  past  ages  its  unfortunate 
victims,  shunned  and  avoided  by  their  fel- 
low men,  viewed  by  all  with  superstitious 
dread,  wandered  about  the  open  country, 
naked  and  starving.  Hospitals  for  the  re- 
lief of  those  smitten  with  the  terrible  mal- 
ady seem  to  have  been  unknown  in  an- 
tiquity. The  sufferers  were  eventually  iso- 
lated in  villages  occupied  by  them  exclusive- 
ly. With  the  tide  of  emigration  westward 
during  the  decline  of  'the  Roman  empire, 
leprosy  was  spread  over  Europe,  and  In  the 
Middle  Ages  It  prevailed  to  an  alarming  ex- 
tent; Its  principal  ravages  dating  from  the 
first  crusades.  The  influence  of  Christianity 
tempered  the  rigor  of  the  affliction,  and  as 
early  as  583  the  third  council  of  Lyons  di- 
rected the  bishops  of  each  city  to  feed  and 
support  the  lepers  at  the  expense  of  the 
church.  In  the  thirteenth  and  fourteenth 
centuries,  hospitals  and  asylums  were  num- 
bered by  hundreds  in  almost  every  country. 
But,  whether  isolated  In  villages  in  the  East, 
or  segregated  In  hospitals  In  the  West,  the 
leper  was  completely  and  forever  an  out- 
cast, being  considered  both  legally  and  polit- 
ically dead.  The  advance  of  civilization, 
while  in  a  measure  ameliorating  his  condi- 
tion, and  checking  the  spread  of  the  pestil- 
ence, stripped  the  disease  of  none  of  the 
dread  with  which  It  had  always  been  re- 
garded by  the  great  majority  of  mankind. 
The  horror  of  its  contagion  Is  as  deep-seated 
to-day  as  It  was  more  than  2,000  years  ago 
in  Palestine.  There  are  modern  theories  and 
opinions  of  medical  experts  that  the  conta- 


gion Is  remote,  and  by  no  means  dangerous; 
but  the  popular  belief  of  Its  perils,  founded 
on  the  Biblical  narrative,  on  the  stringent 
provisions  of  the  Mosaic  law  that  show  how 
dreadful  were  its  ravages,  and  bow  great 
the  terror  which  it  excited,  and  an  almost 
universal  sentiment,  the  result  of  a  common 
concurrence  of  thought  for  centuries,  can- 
not. In  this  day,  be  shaken  or  dispelled  by 
mere  scientific  asseveration  or  conjecture. 
It  is  not,  In  this  case,  so  much  a  mere  ac- 
ademic inquiry  as  to  whether  the  disease  Is 
In  fact  highly  or  remotely  contagious,  but 
the  question  is  whether,'  viewed  as  it  Is  by 
the  people  generally,  its  introduction  into  a 
neighborhood  is  calculated  to  do  a  serious 
injury  to  the  property  of  the  plaintiff  there 
located.  As  to  this  the  record  leaves  no 
room  for  doubt.  That  the  disease  is  con- 
tagious no  one  seems  to  deny.  Its  liability 
to  contaminate  others  Is  the  element  that 
makes  Its  introduction  into  a  community  a 
nuisance,  and  when  It  is  conceded  that  the 
purpose  Is  to  place  this  woman,  having  a 
fully-developed  and  far-advanced  attack  of 
leprosy,  in  charge  of  a  laborer  and  his  wife, 
who  have  had  no  experience  In  such  a  case, 
and  who  have  several  small  children  in  their 
family,  the  danger  of  spreading  the  con- 
tagion Is  perfectly  obvious.  It  will  not  do  to 
say  that  the  children  are  to  be  separated 
from  their  parents.  There  would  be  great 
hazard  of  their  being  brought  In  contact 
with  the  patient.  The  record  abundantly 
shows  that  the  Fairfield  Improvement  Com- 
pany's property  will  be  seriously  lessened  in 
value,  that  residents  of  the  vicinity  will 
abandon  their  homes,  If  this  unfortunate 
and  afflicted  woman  should  be  placed  where 
the  city  proposes  to  confine  her.  On  this 
branch  of  the  case  we  entertain  no  doubt 
that  the  facts  fully  warranted  the  issuing 
of  the  Injunction.  "In  all  such  cases  the 
question  is  whether  the  nuisance  complained 
of  will  or  does  produce  such  a  condition  of 
things  as.  In  the  judgment  of  reasonable 
men,  Is  naturally  productive  of  actual  phys- 
ical discomfort  to  persons  of  ordinary  sensi- 
bilities, and  of  ordinary  tastes  and  habits, 
and  as,  in  view  of  the  circumstances  of  the 
case,  is  unreasonable,  and  In  derogation  of 
the  rights  of  the  complainant."  Dlttman  v. 
Repp,  50  Md.  521,  522;  Wood,  Nuls.  5  66,  and 
note  4,  and  cases  therein  cited.  Inasmuch 
as  the  Infliction  of  Injury  on  any  individual 
was  not  necessarily  contemplated  In  the 
grant  of  the  power  referred  to,— that  Is  to» 
say,  was  not  a  necessary  and  Inevitable  con- 
sequence of  an  exercise  of  the  power  to 
maintain  a  hospital,— the  right  to  maintain 
it  at  this  particular  place  In  the  existing  cir- 
cumstances cannot  be  put  on  the  ground  of 
explicit  or  Implicit  authorization;  and  It  re- 
mains now  to  inquire  whether  a  prescriptive 
right  is  possessed  by  the  city  to  build  or  to 
continue  a  pest  house  In  the  vicinity  of  Fair- 
field.   Had  the  city  never  abandoned  this  lo- 
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cality  as  a  place  for  the  confinement  and 
treatment  of  contagious  diseases,  It  is  very 
doubtful  whether  Its  right  to  place  this  pa- 
tient there  could  now  be  challenged.  It  Is 
equally  doubtful  whether  the  adjoining  prop- 
erty would  ever  have  been  improved  and 
peopled  as  It  now  is  if  the  old  quarantine 
station,  hospitals,  and  pest  houses  had  not 
been  long  ago  discontinued.  In  1883,  when 
the  new  quarantine  property  at  Hawkins 
Point  was  purchased,  this  20-acre  tract  was 
In  point  of  fact  abandoned  by  the  city  as  a 
place  for  the  isolation  of  contagious  dis- 
eases. Later  on,  and  after  improvements 
had  progressed  In  the  vicinity,  the  hospital 
buildings  and  pest  houses  were  burned  by 
the  city  health  officers;  and  still  later  a 
resolution  was  adopted  by  the  city  council 
directing  the  sale  of  the  property,  except 
that  portion  which  had  been  used  as  a  bury- 
ing ground  for  those  who  died  during  the 
epidemics  years  ago.  When  persons  have 
acted  on  the  belief,  founded  on  such  palpable 
evidence  indicating  that  the  city  had  physi- 
cally abandoned  this  property  for  the  isola- 
tion and  treatment  of  contagious  diseases, 
it  is  too  late,  especially  when  that  physical 
abandonment  has  been  followed  by  the  pas- 
sage of  a  resolution  actually  directing  the 
property  to  be  sold,  to  assert  the  right  to 
restore  the  place  to  its  former  uses,  if  such 
a  restoration  would  cause  injury  to  those 
who  have  in  good  faith  relied  on  the  con- 
duct of  the  city  in  actually  discontinuing  the 
use  of  the  property  for  the  purposes  of  quar- 
antine and  isolation.  The  conclusion  of  fact 
we  draw  from  the  record  Is  that  there  was 
an  abandonment  of  this  property  by  the  city 
when  it  removed  its  quarantine  officers  and 
attendants  to  Hawkins  Point;  and  the  city 
cannot  now,  to  the  detriment  of  the  appel- 
lee, resume  the  occupation  of  this  place  for 
the  detention  of  this  patient  She  must  be 
placed  elsewhere.  The  evidence  shows,  as 
we  have  indicated,  that  the  health  authori- 
ties of  the  city  propose  to  place  this  woman 
in  the  charge  of  a  laborer  and  his  wife.  A 
contract  has  been  made  with  them,  and  un- 
der it  this  laborer  and  his  wife  agree  to  care 
for  the  patient.  They  are  unskilled  people. 
They  possess  no  authority  to  restrain  the 
woman  from  wandering  away,  and  they 
have  no  legal  right  to  detain  her  against  her 
will.  They  are  not  officers  of  the  city,  nor 
clothed  with  any  of  the  powers  of  the  board 
of  health.  They  are  simply  employed  by 
the  city  to  care  for  this  woman  on  the  city's 
property,  where  no  health  officer  or  city  offi- 
cial is  stationed.  The  mere  fact  that  the 
place  of  her  proposed  detention  belongs  to 
the  city  adds  nothing  to  the  power  of  the 
laborer  to  hold  her;  and  most  certainly  these 
facts  do  not  amount  to  the  establishment  of 
a  hospital  under  the  power  which  the  city 
possesses.  The  contract  is,  on  Its  face,  un- 
reasonable. Its  tendency  is  to  cause  a  dis- 
semination of  the  disease,  and  not  to  protect 
the  community;   and  for  this,  If  for  no  oth- 


er, reason,  the  injunction  ought  to  be  made 
perpetual.  There  was  no  error  committed 
in  granting  the  relief  prayed,  and  the  decree 
appealed  from  must  be  affirmed.  Decree  af- 
firmed, with  costs  above  and  below. 


(70  Vt.  225> 


STATE  t.  WHITE. 


(Supreme  Court  of  Vermont.     Washington. 
Jan.  8,  1898.) 
Intoxicating  Liquors— Keeping  tob  Sale— Evi- 
dence— Instructions  —  Jurisdiction  of  Court 
—  Consideration  —  Election  as  to   Date   of 
Offense— New  Trial— Subsequent  Offense. 

1.  An  examined  copy  of  the  record  of  special- 
tax  payers  in  the  office  of  the  collector  of  in- 
ternal revenue,  showing  that  defendant  paid 
special  taxes  as  a  retail  liquor  dealer,  is  admis- 
sible to  show  that  defendant  kept  intoxicating 
liquors  for  sale. 

2.  Where,  in  a  prosecution  for  keeping  in- 
toxicating liquors,  the  examined  copy  of  the 
list  of  special-tax  payers  of  internal  revenue 
contained  defendants  name,  with  the  letters  "H. 
L.  D."  and  "?25"  after  it,  it  is  proper  to  re- 
ceive evidence  to  explain  their  meaning. 

3.  The  court  can  interpret  the  meaning  of  ab- 
breviations contained  in  a  document  received  in 
evidence. 

4.  A  copy  of  the  record  in  the  collector's  of- 
fice of  special-tax  payers,  made  and  testified 
to  by  the  sheriff  as  correct,  and  whose  request 
for  a  certified  copy  was  refused,  is  an  examined 
copy. 

5.  On  an  appeal  from  a  conviction  in  the  city 
court  for  keeping  intoxicating  liquors  contrary 
to  law,  the  case  is  before  the  county  court  as 
though  originally  brought  there,  and  a  convic- 
tion may  be  had  for  an  offense  committed  in 
June,  though  the  conviction  in  the  city  court 
was  for  an  offense  in  September  of  the  same 
year,  both  offenses  being  within  the  jurisdiction 
of  the  city  court. 

6.  In  a  prosecution  for  keeping  intoxicating 
liquors  with  intent  to  sell  same  contrary  to 
law,  the  defendant  may  be  convicted  for  an  of- 
fense prior  in  time  to  that  alleged  in  the  com- 
plaint. 

7.  It  Is  within  the  discretion  of  the  court  when 
to  compel  the  state,  in  a  prosecution  for  keep- 
ing intoxicating  liquors  for  sale  contrary  to 
law,  to  elect  a  date  upon  which  to  rely  as  the 
time  when  the  offense  was  committed,  where 
the  defendant  is  given  an  opportunity  to  make 
his  defense. 

8.  Where  no  application  was  made  for  a  con- 
tinuance on  the  ground  of  surprise,  a  new  trial 
on  that  ground  will  be  denied. 

9.  On  a  prosecution  for  keeping  intoxicating 
liquors  with  intent  to  sell  same  contrary  to  law, 
on  June  18th,  the  fact  that  intoxicating  liquors 
were  kept  with  like  intent  on  September  14th 
may  be  considered  by  the  jury  as  bearing  on  the 
question  of  defendant's  intent  on  June  18th. 

Exceptions  from  Washington  county  court. 

E.  L.  White -was  convicted  of  keeping  in- 
toxicating liquors  with  Intent  to  sell  the  same 
contrary  to  law,  and  brings  exceptions.  Ex- 
ceptions overruled. 

Fred  A.  Howland,  State's  Atty.  R.  A.  Hoar 
and  G.  T.  Swasey,  for  respondent. 

THOMPSON,  J.  This  was  a  prosecution 
against  the  respondent  for  owning  and  keep- 
ing intoxicating  liquor  with  intent  to  sell  the 
same  contrary  to  law,  commenced  in  the 
city  court  of  Barre,  and  appealed  therefrom 
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to  the  county  court.  The  complaint  was  dat- 
ed September  18,  1896,  and  the  offense  was  al- 
leged therein  to  have  been  committed  Sep- 
tember 14,  1896.  No  specifications  were  filed 
in  the  city  court,  nor  did  it  appear  upon  what 
time  the  state  there  relied  for  conviction. 

The  evidence  tended  to  show  that  Vermont 
belongs  to  the  same  internal  revenue  district 
as  New  Hampshire,  and  that  the  collector's 
office  is  kept  at  Portsmouth,  N.  H.  The  state 
offered  in  evidence  a  copy  of  the  record  in  the 
collector's  office  of  special-tax  payers  In  Barre, 
on  which  appeared  the  name  of  the  respond- 
ent, and  after  it  the  letters  "R.  L.  D.,"  indi- 
cating the  business  for  which  the  license  was 
granted,  and  also  "$25,"  which  Indicated  the 
amount  paid  for  the  license.  The  sheriff  of 
the  county  was  produced  as  a  witness,  who 
testified  to  his  having  himself  made  the  copy 
from  the  official  records,  and  to  Its  correct- 
ness, and  that  his  request  for  a  certified  copy 
was  denied.  The  exceptions  state  that,  from 
the  evidence,  the  court  found  as  a  fact  that 
said  paper  was  an  "exemplified  copy"  of 
the  record  In  the  collector's  office  of  the  spe- 
cial-tax payers  for  the  fiscal  year  1895-96,  in 
the  city  of  Barre,  and  admitted  the  copy  in 
evidence;  to  which  finding  and  admission  in 
evidence  the  respondent  excepted. 

Mr.  Weeks,  deputy  collector  for  Vermont 
except  Windham  county,  was  improved  as  a 
witness  by  the  state,  and  testified,  in  sub- 
stance, that  he  used  abbreviations  in  his  offi- 
cial business,  and  used  some  of  those  in  note 
"a"  at  the  bottom  of  the  form  produced  by 
him,  which  came  to  him  with  other  forms 
from  the  collector's  office  in  Portsmouth;  that 
this  is  the  form  on  which  the  special-tax  pay- 
er makes  his  application  for  a  special-stamp 
tax;  that  there  are  three  kinds  of  licenses  is- 
sued by  the  government  for  the  sale  of  liq- 
uors in  his  district,  viz.  the  retail  liquor  deal- 
er's license,  retail  dealer  in  malt  liquor,  and 
wholesale  dealer  in  malt  liquor;  and  that 
the  amount  of  the  special  tax  as  retail  liquor 
dealer  is  $25,  as  retail  dealer  in  malt  liquors 
$20,  and  as  wholesale  dealer  in  malt  liquors 
$50.  The  state  offered  said  form  in  evidence 
in  connection  with  the  examined  copy,  for  the 
purpose  of  obtaining  the  aid  of  note  "a"  In 
Interpreting  the  letters  "R.  L.  D."  as  they  ap- 
peared in  the  copy  in  the  column  headed 
"Business,"  and  to  Its  admission  for  that  pur- 
pose the  respondent  excepted.  The  court 
found  to  be  true  all  that  the  testimony  of  Mr. 
Weeks  tended  to  prove,  and  admitted  the 
form  for  the  purpose  for  which  it  was  of- 
fered, and  by  the  aid  of  note  "a"  at  the  foot 
thereof,  which  stated,  in  substance,  that  the 
abbreviation  "R.  L.  D."  might  be  used  for 
"retail  liquor  dealer,"  interpreted  said  letters 
as  used  in  said  copy  to  mean  "retail  liquor 
dealer,"  and  to  Indicate,  as  connected  with 
and  applied  to  the  person  thereon  called 
"White,  E.  L.,"  that  his  business  was  that 
of  a  retail  liquor  dealer;  but  the  court  left  it 
to  the  Jury  to  say  whether  or  not  the  re- 
spondent was  that  person.    To  the  interpreta- 


tion and  finding  that  said  letters  Indicated 
the  business  of  that  person  to  be  that  of  a  re- 
tall  liquor  dealer  the  respondent  excepted. 

It  Is  claimed  by  the  respondent  in  argu- 
ment that  the  copy  was  not  an  exemplified 
copy.  Technically,  it  is  not  But  it  Is  ap- 
parent from  the  exceptions  that  the  use  of 
the  word  "exemplified"  is  a  clerical  error, 
because  the  copy  was  offered  as  an  examined 
copy,  and  is  elsewhere  referred  to  as  an 
examined  copy,  which  in  fact  It  was.  It 
was  held  In  State  v.  Spauldlng,  60  Vt  233, 
14  Atl.  769,  that  the  records  in  the  collect- 
or's office  were  competent  evidence,  and  that 
they  were  clearly  within  the  class  of  public 
books  and  official  registers  which  may  be 
proved  by  an  examined  or  sworn  copy. 
Hence  it  was  not  error  to  admit  the  exam- 
ined copy  in  evidence,  nor  was  it  error  for 
the  court  to  receive  evidence  to  explain  the 
meaning  of  the  letters  "R.  L.  D.,"  and  the 
significance  of  the  "$25"  appearing  after 
the  name  of  E.  L.  White  in  the  examined 
copy,  in  order  to  enable  the  court  to  properly 
interpret  it  to  the  jury.  State  v.  Stevens, 
69  Vt  411,  38  Atl.  80.  Extrinsic  evidence  Is 
admissible  to  explain  the  meaning  of  char- 
acters technical  or  not  commonly  Intelli- 
gible, and  abbreviations.  Steph.  Dig.  Ev. 
(Chase's  Ed.)  167;  1  Greenl.  Ev.  |  280.  It 
was  the  province  of  the  court  to  interpret 
the  meaning  of  the  letters  as  used  in  the 
document  in  connection  with  its  Interpreta- 
tion of  It  1  Greenl.  Ev.  (12th  Ed.)  g  277, 
and  notes  2,  3. 

The  evidence  further  warranted  the  find- 
ing of  the  fact  by  the  court  that  the  paper 
was  an  examined  copy  of  the  record  in  the 
collector's  office  of  the  special-tax  payers 
for  the  fiscal  year  1895-96,  In  the  city  of 
Barre. 

The  evidence  on  the  part  of  the  state  tend- 
ed' to  show  that  June  18,  1896,  officers 
searched  the  hotel  of  the  respondent  at  No. 
59  South  Main  street  In  Barre,  for  liquor, 
and  found  In  the  cellar  thereof  a  place  fit- 
ted up  as  if  for  a  drinking  place,  and  found 
liquor  there,  which  they  seized  and  carried 
away;  and  that  they  again  searched  the 
place  September  14,  1896,  and  found  substan- 
tially the  same  condition  of  things  as  before, 
and  liquor  in  the  cellar,  which  they  seized 
and  carried  away;  and  also  found  In  the 
cellar  three  men,  all  of  whom  were  more  or 
less  intoxicated.  At  the  close  of  the  testi- 
mony, and  before  argument  the  state  elect- 
ed to  rely,  as  to  time  for  conviction,  on  June 
18,  1896,  Instead  of  September  14,  1896, 
which  the  court  allowed  it  to  do,  to  which 
the  respondent  excepted.  The  court  char- 
ged the  Jury  that  the  time  alleged  In  the 
complaint  was  not  material,  but  that  a  con- 
viction could  be  had  for  an  offense  commit- 
ted June  18,  1896,  to  which  the  respondent 
also  excepted.  He  now  contends  that  the 
state  was  confined  to  the  time  alleged  in 
the  complaint,  and  also  urges  that  the  re- 
spondent was  tried  and  convicted  before  the 
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city  court  for  the  offense  committed  Septem- 
ber 14, 1886.  This  contention  is  not  tenable. 
The  exceptions  disclose  that  it  did  not  ap- 
pear upon  trial  what  time  the  state  relied 
upon  In  the  city  court  for  conviction.  The 
appeal  brought  the  case  before  the  county 
court  as  if  It  had  been  originally  commenced 
there,  and  a  conviction  could  be  had  for  an 
offense  committed  on  any  date  within  three 
years  next  before  the  exhibiting  of  the  com- 
plaint, if  it  was  one  for  which  the  respond- 
ent might  have  been  convicted  in  the  city 
court.  The  prosecution  in  either  court  was 
not  confined  to  the  date  alleged  In  the  com- 
plaint, and  the  respondent  in  that  court 
might  have  been  convicted  for  an  offense 
committed  either  on  June  18th  or  September 
14th.     State  v.  Remelee,  35  Vt  562. 

It  was  wholly  within  the  discretion  of  the 
county  court  when  to  compel  the  state  to 
elect,  if  the  respondent  waB  given  an  oppor- 
tunity to  make  his  defenBe.  State  v.  Bridg- 
nian,  49  Vt.  202.  The  respondent  now  urges 
■  that  he  was  surprised  by  the  ruling  of  the 
court  below  in  this  respect,  but  the  excep- 
tions do  not  disclose  that  fact,  nor  that  he 
made  any  application  for  a  continuance  on 
the  ground  of  surprise,  and  he  cannot  now 
be  heard  to  urge  a  new  trial  upon  that 
ground.     Briggs  v.  Whltcomb,  27  Vt.  114. 

Subject  to  the  exception  of  the  respondent, 
the  court  charged  the  Jury  that,  as  bearing 
on  the  question  of  what  the  respondent's 
intent  was  on  June  18th,  in  respect  to  selling 
liquor,  it  was  competent  in  the  circumstan- 
ces to  inquire,  among  other  things,  what  his 
Intent  was  in  that  regard  September  14th 
following;  that  if  they  found  he  then  kept 
liquor  with  intent  to  sell,  contrary  to  law, 
he  could  not  be  convicted  for  that,  but  the 
fact  might  be  used  as  bearing  on  the  ques- 
tion of  what  his  Intent  was  June  18th.  If 
the  liquor  found  September  14th  was  kept 
with  intent  to  sell,  contrary  to  law,  the  fact 
that  It  was  so  kept  tended  to  show  that  the 
place  where  It  was  kept  was  still  a  liquor 
saloon.  The  characteristics  of  the  place, 
bearing  upon  the  Intent  with  which  the  liq- 
uor was  kept,  were  then  identical  with  what 
they  were  at  the  previous  search,  except 
that  men  were  found  drunk  there  September 
14th.  There  was  such  continuity  of  the  sur- 
roundings and  the  business  carried  on  in 
the  place  searched  that  the  Intent  with 
which  the  liquor  was  kept  at  the  time  of 
the  latter  search  clearly  bore  upon  the  ques- 
tion of  the  intent  with  which  it  was  kept  on 
the  first-named  date,  and  the  court  correctly 
Instructed  the  Jury  in  regard  to  its  bearing 
on  that  question.  Pierce  v.  Hoffman,  24  Vt. 
525;  State  v.  Brldgman,  49  Vt  202;  East- 
man v.  Premo,  49  Vt.  355;  State  v.  Haley, 
52  Vt.  476;  Fertilizer  Co.  v.  Fuller,  58  Vt. 
315,  2  Atl.  162;  Wagon  Works  v.  Moore,  61 
Vt  230,  17  Atl.  1007;  Castle  v.  Bullard,  23 
How.  172;  1  Oreenl.  Kv.  (12th  Ed.)  8  53. 

What  has  already  been  said  disposes  of  the 
claim  made  by  the  respondent  that  the  coun- 


ty court  had  no  Jurisdiction  to  try  the  re- 
spondent for  the  offense  for  which  he  was 
convicted,  and  to  pronounce  Judgment  and 
sentence  thereon,  and  consequently  his  mo- 
tion In  arrest  of  Judgment  cannot  avail  him. 
Judgment  that  there  is  no  error  in  the  pro- 
ceedings of  the  county  court,  and  that  the 
respondent  take  nothing  by  his  exceptions. 
Judgment  and  sentence  affirmed.  Let  exe- 
cution of  sentence  be  done. 


(70  vt  71) 
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(Supreme  Court  of  Vermont.     Rutland.     Jan. 

8,  189a) 

Custom  or  Court  —  Evidence — Disbarment  of 

Attobnet— Review. 

1.  In  proceedings  for  disbarment  of  a  prose- 
cuting attorney  for  misconduct  in  prosecuting 
recognizances,  evidence  of  the  action  of  the 
court  in  individual  cases  in  regard  to  chancering 
bail  where  the  principal  had  been  rearrested 
is  incompetent  to  prove  that  such  a  custom  ex- 
isted in  the  court 

2.  Where  charges  of  misconduct  of  an  at- 
torney were  referred  to  a  committee  of  the  bar, 
selected  by  the  court  on  approval  of  the  attor- 
ney, before  which  the  parties  were  fully  heard, 
and  no  exception  taken,  no  finding  by  the  com- 
mittee will  be  disturbed;  it  not  being  claimed 
that  any  evidence  exists,  not  adduced  on  the 
hearing. 

3.  The  court  may  suspend  or  disbar  an  attor- 
ney for  misconduct  relating  to  duties  as  prose- 
cuting attorney  for  the  state,  though  he  is 
also  subject  to  impeachment  by  the  state,  and 
rejection  by  the  voters  if  a  candidate  for  re-elec- 
tion. 

4.  A  prosecuting  attorney,  being  directed  by 
the  judge  to  sue  on  recognizances,,  sued  out 
writs  thereon,  many  of  which  were  defectively 
prepared  and  served,  and  consented  to  nominal 
judgments  being  entered  against  sureties  in 
cases  where  the  principal  had  been  rearrested. 
By  the  statute,  he  was  not  entitled  to  draw 
his  salary  until  he  presented  a  certificate  by 
the  judge  of  faithful  performance  of  his  du- 
ties. To  obtain  this  certificate,  he  informed  the 
judge  by  letter  that  he  had  brought  the  suits, 
but  withheld  the  facts  as  to  the  entry  of  judg- 
ment.   Held  to  justify  disbarment. 

Start,  J.,  dissenting. 

Proceedings  for  the  disbarment  of  Joseph 
C.  Jones  from  practicing  as  attorney  at  law 
and  solicitor  in  chancery.  The  case  was 
heard  before  commissioners,  on  whose  re- 
port judgment  of  disbarment  was  rendered. 

The  complaint  alleged  that  at  the  Septem- 
ber term,  1896,  of  the  county  court  of  Rut- 
land county,  Hon.  John'W.  Rowell  presided; 
that  there  were  then  pending  in  said  court  a 
large  number  of  prosecutions  in  behalf  of  the 
state  against  various  respondents  named  in 
the  complaint,  for  violation  of  the  law 
against  the  traffic  In  intoxicating  liquor;  that 
said  Jones  was  then  state's  attorney  for  said 
county,  and  an  attorney  of  said  court;  that 
In  each  of  said  cases  such  proceedings  were 
had  that  the  bail  was  called  and  adjudged 
forfeited,  and  judgments  were  rendered 
against  the  principals  and  sureties  in  the 
various  amounts  stated  in  the  complaint 
ranging  in  the  aggregate  against  different 
parties  from  ?1,375  to  $100;  that  said  sure- 
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tles  were  financially  responsible,  and  the 
judgments  collectible;  that  saiu  Judge  there- 
upon gave  Bald  Jones  to  understand  that  he 
regarded  It  as  the  duty  of  said  Jones  to  faith- 
fully sue,  prosecute,  and  collect  said  sums, 
so  far  as  they  were  collectible;  that  on  the 
30th  day  of  November,  1896,  which  was  the 
last  day  of  said  Jones'  term  of  office,  he 
was  entitled  to  receive  his  salary  as  state's 
attorney  for  the  six  months  then  ending,  up- 
on obtaining  from  said  presiding  Judge  a  cer- 
tificate that  he  had  faithfully  performed  the 
duties  of  his  office;  that  it  was  his  duty  to 
honestly  Inform  said  judge  in  regard  thereto, 
and  to  sue  for  and  collect  such  forfeited 
sums;  that  nevertheless  said  Jones,  corruptly 
Intending  to  deceive  said  judge  and  procure 
him  to  sign  such  certificate,  and  to  deprive 
the  state  of  the  benefit  of  said  judgments, 
did  on  that  day  bring  actions  of  debt  upon 
said  recognizances  against  certain  of  the  re- 
spondents and  their  sureties  in  the  city  court 
for  the  city  of  Rutland,  combining  In  one 
action  counts  upon  different  recognizances, 
so  far  as  the  same  could  be  done  without  ex- 
ceeding the  jurisdiction  of  the  court,  all  of 
which  actions  were  returnable  and  entered 
In  court  on  the  same  day,  service  thereof  be- 
ing accepted  on  the  part  of  the  defendants, 
and  with  the  same  corrupt  Intention  did  pro- 
cure said  court  to  render  judgment  in  each 
case  that  the  state  recover  one  cent  damages, 
and  costs,  taxed  and  allowed  at  the  sum  of 
$4.50;  that  said  judgments  were  on  the  same 
day  paid,  and  that  no  other  sums  have  been 
collected;  that  against  others  of  the  prin- 
cipals and  sureties  no  action  has  been 
brought;  that  on  the  1st  day  of  December, 
1896,  said  Jones,  with  the  same  corrupt  in- 
tention to  deceive,  informed  said  judge  by 
letter  that  he  had  brought  suit  to  recover  for- 
feitures in  all  said  cases,  and  Inclosed  a 
certificate  to  be  signed;  that  being  deceived 
thereby,  said  Judge  signed  the  same;  where- 
fore said  Jones  should  be  removed  from  his 
office  of  attorney  at  law  and  solicitor  in 
chancery.  The  answer  admitted  the  pen- 
dency of  said  prosecutions,  that  said  Jones 
was  state's  attorney,  and  said  Rowell  pre- 
siding judge,  as  alleged,  and  that  the  recog- 
nizances were  declared  forfeited,  as  alleged 
In  the  complaint,  for  the  failure  of  the  surety 
to  produce  his  principal,  but  averred  that  no 
appearance  was  made  by  or  in  behalf  of  the 
sureties,  no  motion  to  chancer  made,  and  no 
final  judgment  entered  in  any  case  against 
the  surety;  that  the  state's  attorney,  as  was 
his  duty  to  do,  applied  to  the  court  for  a 
bench  warrant  for  the  rearrest  of  the  re- 
spondent In  each  case,  which  application  was 
granted,  and  the  warrant  issued,  and  placed 
In  the  hands  of  the  proper  officer  for  service; 
that  it  was  also  the  duty  of  said  Jones  to 
prosecute  each  of  said  forfeitures  to  final 
judgment  according  to  law;  that  only  two 
methods  were  known  of  prosecuting  the 
same,— one  being  by  writ  of  scire  facias 
against  the  bail,  returnable  to  the  next  term 


of  said  county  court,  and  the  other  by  action 
of  debt  before  any  court  having  Jurisdic- 
tion; that,  by  reason  of  criticism  which  bad 
been  made  for  cumbering  the  docket  of  the 
county  court  with  cases  that  might  be  prose- 
cuted elsewhere,  said  Jones  considered  it  his 
duty  to  pursue  the  second  method;  that  he 
had  been  state's  attorney  for  nearly  four 
years,  and  during  that  time  had  prosecuted 
many  recognizances,  forfeited  before  the 
county  court,  in  said  city  court,  with  results 
that  were  satisfactory  to  the  courts,  the  peo- 
ple, and  the  auditor  of  accounts,  and  that  he 
honestly  believed  that  it  was  for  the  best 
interests  of  the  state  and  the  cause  of  justice 
that  that  method  should  be  pursued;  that 
said  September  term  adjourned  without  day 
on  the  13th  of  November,  1896,  and  that  said 
Jones  directed  the  making  of  writs  upon  all 
said  forfeited  recognizances,  uniting  in  a 
single  suit  all  causes  of  action  that  could  be 
united,  for  the  purpose  of  saving  expense, 
and  honestly  supposed  that  all  of  said  writs 
were  served,  or  service  thereof  accepted,  un- 
til the  commencement  of  these  proceedings, 
but  that  some  of  said  writs  were  left  in  his 
office  drawer  and  overlooked,  and  were  never 
In  fact  served;  that  service'of  the  other  writs 
was  delayed  for  the  accommodation  of  the 
attorney  representing  the  defendants  therein, 
In  consideration  of  which  delay  service  there- 
of was  accepted;  that  the  only  judgment  ren- 
dered by  the  county  court  was  that  the  bail 
was  forfeited,  and  that  the  judgment  was 
not  collectible  against  the  surety  to  the 
amount  of  said  bail  until  by  due  process  of 
law  the  surety  had  been  brought  before  some 
court  of  competent  jurisdiction,  and  a  judg- 
ment had  been  entered  and  damages  assess- 
ed; that  when  cases  came  on  for  hearing  In 
the  city  court  said  Jones  took  the  position 
that,  in  all  cases  where  the  principal  had 
been  rearrested  upon  the  bench  warrant, 
judgment  should  be  rendered  for  such  sum 
only  as  would  make  the  state  whole  for  costs 
and  expenses,  and  that,  wherever  the  princi- 
pal had  not  been  rearrested,  Judgment  should 
be  rendered  for  the  whole  amount;  that  those 
cases  in  which  the  principals  had  not  been  re- 
arrested were  continued,  upon  application  of 
the  defendants,  to  enable  the  sureties  to  sur- 
render their  principals  to  be  rearrested  upon 
the  bench  warrants,  and  so  passed  beyond 
his  term  of  office;  that  in  all  the  other  cases 
the  Judgment  for  one  cent  damages  and  costs 
was  rendered  by  the  city  court  in  its  best 
discretion,  and  said  Jones  is  not  responsible 
therefor;  that  there  never  was  any  agree- 
ment between  said  Jones  and  the  defendants 
in  said  actions,  or  any  one  representing  them, 
as  to  what  judgment  should  be  rendered; 
that,  when  said  Jones  wrote  said  letter  to  the 
presiding  judge,  he  believed  It  to  be  strictly 
true,  and  did  not  consider  the  disposition  of 
said  cases  so  unusual  that  said  judge  would 
desire  to  be  Informed  thereof;  that  the  same 
was  In  substantial  accord  with  previous  cus- 
tom;   that  In  fact  said  judge  was  not  de- 
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celved  by  said  letter,  because  In  fact  said 
judge  sent  him  the  required  certificate  before 
receiving  the  communication  from  said  Jones 
referred  to  In  the  complaint. 

The  commissioners  reported,  among  other 
things,  the  following:  After  the  other  crim- 
inal cases  at  said  September  term  had  been 
tried,  the  court  asked  said  Jones  if  he  had 
any  further  use  for  the  jury,  and  he  replied 
that  he  had  not,  whereupon  the  jurymen, 
except  one,  were  discharged.  A  large  num- 
ber of  liquor  cases  remained.  These  the 
state's  attorney  said  would  hare  to  be  dis- 
posed of  by  entering  a  nolle  prosequi,  be- 
cause there  was  no  evidence  to  sustain  them. 
There  were  In  all  125  such  cases.  The  court 
declined  to  allow  a  nolle  prosequi  to  be  en- 
tered. Some  of  the  respondents  pleaded 
guilty,  and  were  fined  and  sentenced.  In 
view  of  these  results  a  new  jury  was  or- 
dered to  be  summoned  for  the  10th  of  No- 
vember, and  an  adjournment  was  taken  till 
that  time.  Before  the  adjournment,  the 
judge,  in  a  talk  with  the  state's  attorney, 
advised  and  urged  him  to  be  diligent;  tell- 
ing him  he  could  not  afford  to  neglect  his 
duty.  The  state's  attorney  replied  that  he 
wished  and  Intended  to  do  so,  and  that  he 
would  do  all  in  his  power  to  get  the  cases 
ready.  In  this  there  Is  no  reason  to  find 
that  he  was  not  sincere.  The  court  reas- 
sembled on  the  10th,  but  no  case  was  ready, 
and  bonds  were  called  and  forfeited  in  the 
cases,— about  125  In  all.  This  was  not  the 
fault  of  the  state's  attorney.  Thereupon  the 
judge  said  to  him:  "You  see  how  this  mat- 
ter is  running.  Now,  I  want  you  to  sue  and 
collect  these  recognizances."  The  state's  at- 
torney replied  that  he  was  going  to  do  It, 
and  was  then  having  forms  printed  for  that 
very  purpose.  The  state's  attorney  under- 
stood, or  .ought  to  have  understood,  that 
when  the  judge  said,  "Sue  and  collect  these 
recognizances,"  he  did  not  mean  simply  sue 
and  get  rid  of  them.  The  county  court 
finally  adjourned  November  13th,  and  soon 
after  that  the  state's  attorney  told  F.  S. 
Piatt,  who  was  counsel  for  some  of  the  de- 
fendants, that  he  was  about  to  bring  suits 
to  collect  the  ball.  Piatt  proposed  to  accept 
service,  ard,  when  Jones  objected  that  he 
would  get  no  security  in  that  way,  prom- 
ised to  pay  whatever  judgments  should  be 
rendered,  and  asked  that  no  suit  be  brought 
until  after  the  adjournment  of  the  legisla- 
ture, of  which  he  was  a  member.  Finally 
it  was  arranged  that  the  suits  should  be 
brought  in  a  consolidated  form,  service  ac- 
cepted, and  that  Piatt  should  be  responsible 
for  the  payment  of  the  Judgments,  and  that 
the  suits  should  be  disposed  of  November 
80th.  A  similar  arrangement  was  made  as 
to  other  suits  with  P.  M.  Meldon,  counsel 
for  the  defendants  therein.  The  state's  at- 
torney being  absent  until  the  evening  of  the 
80th,  his  partner,  Mr.  Rice,  appeared  for 
bim  in  the  cases  before  the  city  court,  and 
acted  in  accordance  with  the  state's  attor- 
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ney's  Instructions.  Piatt  Informed  the  court 
that  the  respondents  had  been  rearrested, 
and  Insisted  that  judgment  should  be  en- 
tered for  one  cent  damages  and  costs.  In 
answer  to  an  Inquiry  by  the  court  touching 
the  costs  which  had  been  made  upon  the 
bench  .warrants,  Piatt  replied  that  those 
costs  were  a  part  of  the  cases  in  the  county 
court,  and  should  not  be  included  here.  The 
state's  attorney,  in  instructing  his  partner, 
had  Informed  him  that  he  should  be  satisfied 
with  any  judgments  the  court  might  render 
In  cases  In  which  the  respondents  had  been 
rearrested.  No  opposition  was  made  to  the 
contention  of  the  respondents'  counsel,  and 
the  city  court  understood  that  the  state's 
attorney,  through  his  representative,  con- 
sented to  the  judgments  for  one  cent  dam- 
ages and  costs.  The  Judgments  were  ren- 
dered with  entire  acquiescence  of  everybody 
concerned,  and  In  conformity  with  a  general 
expectation.  When  certain  of  the  cases 
were  called  up,  it  was  evening,  and  the 
state's  attorney  bad  returned.  The  court 
inquired  what  judgments  should  be  entered 
therein.  Mr.  Piatt  said  that  the  same  judg- 
ments should  be  entered  as  In  the  other 
cases,  and  the  state's  attorney  made  no  ob- 
jection. Certain  of  the  cases  In  which  the 
respondents  had  not  been  rearrested  were 
continued.  The  manner  of  making  the  writs 
was  as  follows:  About  the  20th  of  Novem- 
ber the  state's  attorney  procured  blanks, 
and  instructed  a  clerk  how  to  fill  them,  and 
the  writs  were  being  made  from  that  time 
to  and  Including  the  30th.  Some  of  the 
counsel  of  the  defendants  assisted  In  mak- 
ing the  writs.  None  of  the  writs  were 
dated.  Some*  contained  no  recognizance  for 
costs.  On  some,  service  was  accepted  for 
only  one  of  the  defendant;  on  others, 
there  was  no  acceptance  of  service;  and  on 
still  others,  service  was  accepted  before  the 
writs  had  been  signed.  In  some  of  the 
writs  different  defendants  were  named  In 
different  counts.  Upon  evidence  offered  by 
the  respondent  herein,  and  received  against 
the  objection  of  the  state,  it  is  found  that, 
when  cases  of  this  class  have  come  before 
the  county  court  for  Rutland  county,  that 
court,  if  the  respondents  had  been  rearrest- 
ed, generally  chancered  the  ball  to  a  nominal 
sum,— $1,  or  $5,  or  $25,— but  that  judgment 
was  rendered  In  each  case  according  to  the 
condition  of  the  circumstances  attending  it 
On  December  1,  1886,  Judge  Rowell  sent 
the  respondent  herein  a  certificate  that  he 
had  faithfully  administered  his  office  during 
the  September  term  of  the  county  court 
On  the  same  day,  before  receiving  the  cer-  . 
tificate,  the  respondent  wrote  to  Judge  Row- 
ell, Inclosing  a  certificate  to  be  signed  by 
him,  such  as  the  statute  required,  to  the 
effect  that  the  respondent  had  faithfully  ad- 
ministered bis  office  for  the  six  months  just 
ended.  In  his  letter  accompanying  this  cer- 
tificate the  respondent  said,  "I  have  brought 
suits  to  recover  forfeitures  on  bail  cases, 
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and  I  think  I  have  included  every  case." 
Judge  Rowell  did  not  sign  the  Inclosed  cer- 
tificate, but  soon  after  received  from  the 
state  auditor  a  letter  informing  him  that  his 
limited  certificate  was  insufficient,  and  that 
he  had  declined  to  pay  the  respondent  unless 
furnished  with  a  certificate  coverfng  the 
whole  period  of  six  months.  Judge  Rowell 
then,  supposing  that  the  cases  mentioned  in 
the  respondent's  letter  of  December  1st  were 
still  pending,  sent  to  the  auditor  the  required 
certificate,  and  the  respondent  received  his 
salary.  From  all  the  circumstances,  it  is 
found  that  the  respondent,  when  he  wrote 
the  letter  of  December  1st,  had  good  reason 
to  believe,  and  knew,  or  ought  to  have 
known,  that  the  manner  in  which  the  va- 
rious suits  had  been  disposed  of  was  a  mat- 
ter material  to  be  made  known  to  enable  the 
judge  to  determine  the  question  submitted 
by  the  respondent  In  that  letter,  and  that 
he  Intentionally  omitted  to  state  frankly  and 
fairly  what  had  been  done  in  those  suits. 
It  Is  further  found  that  Judge  Rowell  was 
by  that  letter  deceived,  and  induced  to  be- 
lieve that  the  respondent  had  stated  fully 
all  that  had  been  done,  and  that  he  furnished 
the  certificate  In  consequence  thereof. 

W.  H.  Rowland,  State's  Atty.,  and  Barber 
&  Darling,  for  the  State.  J.  W.  Stewart,  for 
respondent. 

THOMPSON,  J.  At  the  hearing  before  this 
court,  neither  the  respondent  nor  his  counsel 
made  mention  of  the  exception  taken  by  him 
to  the  ruling  of  the  commissioners  excluding 
evidence  offered  by  him  to  show  the  action  of 
the  county  court  In  certain  Individual  cases 
In  regard' to  chancering  bail  where  the  respond- 
ent had  been  arrested.  Hence  we  take  no  no- 
tice of  the  exception,  further  than  to  remark 
that  the  commissioners  did  not  err  In  holding 
that  this  evidence  offered  was  not  competent 
to  prove  a  custom  in  that  behalf  in  the  county 
court. 

The  respondent,  in  his  statement  before  this 
court,  and  his  counsel,  in  his  brief,  have  made 
an  elaborate  effort  in  support  of  their  conten- 
tion that  the  commissioners  erred  in  finding 
the  facts  and  conclusions  reported  by  them, 
from  the  evidence  submitted  to  them.  The 
commissioners  are  lawyers  of  ability,  and  wide 
and  varied  experience,  and  are  men  of  Irre- 
proachable character  and  standing  In  the  bar 
and  among  the  citizens  of  this  state.  They  were 
selected  by  the  court,  with  the  concurrence  and 
approval  of  the  respondent  and  his  counsel,  to 
hear  the  evidence,  and  find  and  report  the  facts 
and  their  conclusions  thereon,  in  respect  to  the 
charges  made  against  the  respondent  as  an  at- 
torney of  this  court  We  are  aware  that  In 
some  jurisdictions,  when  charges  are  preferred 
against  an  attorney,  involving  his  official  con- 
duct and  character,  the  court  hears  the  evi- 
dence, finds  the  facts  and  conclusions  deduclble 
therefrom,  and  renders  judgment  thereon. 
But  we   think   it  is   fairer  to   an   attorney, 


charged  with  misconduct,  affecting  him  In  his 
office  of  attorney,  to  have  the  case  heard,  and 
the  facts  and  conclusions  found,  by  eminent 
members  of  the  bar,  and  reported  to  the  court 
sitting  to  render  judgment  thereon.  This  In- 
sures him  a  trial  by  his  peers.  It  also  removes 
the  opportunity  to  charge  the  court  with  hav- 
ing misconstrued  the  evidence,  or  with  having 
become  biased  in  hearing  the  evidence,  and  the 
arguments  In  respect  to  the  facts  and  conclu- 
sions to  be  drawn  therefrom.  Neither  the  re- 
spondent nor  his  counsel  takes  any  exception, 
nor  make  any  objection,  to  the  method  of  pro- 
cedure, nor  to  the  ability,  Integrity,  and  fair- 
ness of  the  commissioners  who  heard  the  case. 
The  commissioners  say  in  their  report  that  all 
parties  interested  were  fully  heard.  It  is  not 
contended  that  this  is  untrue,  nor  is  It  claimed 
that  either  of  the  commissioners  was  In  any 
way  biased  or  prejudiced  against  the  respond- 
ent, nor  that  any  fact  or  conclusion  found  was 
without  the  support  of  legitimate  evidence.  It 
Is  not  claimed  that  there  are  any  circumstances 
or  testimony  bearing  upon  the  truth  or  falsity 
of  the  charges,  except  those  adduced  at  the 
hearing.  Under  these  circumstances,  for  the 
court  to  revise,  ignore,  or  reject  any  relevant 
fact  found  and  reported  by  the  commissioners 
would  be  as  capricious  as  It  would  be  for  it 
to  revise,  ignore,  or  reject  the  verdict  of  a 
Jury,  found  from  legitimate  evidence,  without 
exception  thereto,  or  any  suggestion  that  any 
other  evidence  existed  bearing  upon  the  Issues 
tried.  Such  a  course  would  subvert  the  ad- 
ministration of  justice  by  the  courts,  and  bring 
them  Into  well-merited  contempt  It  Is  appar- 
ent that  In  this  case  the  judgment  of  this  court 
must  be  rendered  upon  the  facts  and  conclu- 
sions legitimately  found  and  reported  by  the 
commissioners. 

The  respondent  and  his  counsel  claimed  be- 
fore the  commissioners,  and  now  contend,  that 
because  the  misconduct  found  relates  to  the 
respondent's  duties  as  state's  attorney  for  the 
county  of  Rutland,  for  which  he  is  answerable 
to  the  voters  of  the  county,  and  to  the  state, 
and  for  which  he  might  be  impeached,  this 
court  has  no  jurisdiction  over  him  in  regard 
to  the  same.  While  acting  In  the  county  court 
In  the  prosecution  of  cases  In  which  the  state 
was  a  party,  and  In  all  his  relations  to  par- 
ties, counsel,  and  court,  in  such  prosecutions 
he  was  also  acting  in  his  official  capacity  as  an 
attorney  of  this  court,  and  under  the  obliga- 
tions assumed  by  him  when  he  became  such 
attorney.  Notwithstanding  he  might  be  liable 
to  Impeachment,  or  might  be  rejected  by  the 
voters  If  a  candidate  for  re-election,  his  con- 
duct when  acting  in  his  office  of  attorney,  and 
sometimes  when  acting  in  a  private  or  other 
capacity,  was  open  to  Investigation  by  this 
court;  and  if  found  to  be  such  that  the  court. 
to  protect  itself  and  the  public,  and  to  keep  the 
administration  of  justice  pure,  ought  to  with- 
draw the  protection  and  credit  under  the  law 
which  it  accorded  him  by  admitting  him  to 
the  office  of  an  attorney  at  law  and  solicitor  In 
chancery,  it  Is,  beyond  question,  the  light  and 
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dnty  of  this  court  to  deal  with  him  as  Justice 
demands.  It  may  suspend  or  disbar  him.  All 
courts,  so  far  as  we  are  aware,  which  are  em- 
powered to  admit  attorneys  to  practice,  have 
at  all  times  the  right  to  inquire  into  the  official 
conduct  of  those  bo  admitted,  and  into  their 
conduct  generally,  and,  If  found  to  be  such  as 
shows  them  to  be  unworthy  and  unfit  to  prac- 
tice their  profession,  have  the  right,  and  may 
be  under  the  duty,  of  withdrawing  the  right 
accorded.  Nor  Is  this  right  Inhibited  if  the 
acts  complained  of  are  such  as  render  the  at- 
torney liable  to  criminal  prosecution  and  pun- 
ishment It  Is  not  necessary  to  cite  author- 
ities in  support  of  these  propositions.  They 
will  be  found  stated  In  the  elementary  books, 
and  are  sustained  by  the  adjudged  cases. 
See  Ez  parte  Wall,  107  U.  S.  266,  2  Sup.  Ct 
569;  Ex  parte  Bradley,  7  WalL  364,  Id  Lawy. 
Co-op.  Ed.  214,  and  note;  Dickens'  Case,  67 
Pa.  St  169;  In  re  Oowdery,  69  Cal.  32,  10 
Pac.  47;  State  v.  Klrke,  12  Fla.  278,  96  Am. 
Dec.  314,  and  note;  Burns  v.  Allen,  15  B.  I. 
32,  23  AtL  35;  2  Am.  St.  Rep.  844,  and  note. 
From  these  and  many  other  authorities  which 
might  be  cited,  it  is  manifest  that  the  object 
of  admission  to  the  bar  is  to  bring  to  the  ad- 
mission of  Justice  a  class  of  high-minded  men, 
of  such  education  and  training,  and  such  men- 
tal and  moral  qualifications,  as  can  and  will 
aid  in  determining  the  rights  and  duties  of  all 
litigants,  under  all  circumstances,  according  to 
law,  so  that  the  administration  of  the  law  may 
be  pure,  clean,  and  enlightened,  and  thereby 
every  one  obtain  his  exact  rights  and  privi- 
leges. When  one  so  admitted,  by  his  conduct 
as  an  attorney,  or  as  an  individual,  shows  him- 
self unworthy  of  his  high  calling,  and  dis- 
graces the  office,  it  is  the  duty  of  the  court, 
empowered  to  admit,  to  withdraw  the  rights 
and  privileges  conferred  by  the  admission.  It 
does  this,  not  primarily  as  a  punishment  to 
him,  but  to  protect  the  administration  of  Jus- 
tice. 

The  charges  against  the  respondent,  found 
established  by  the  commissioners,  are  of  a  very 
serious  character.  They  are  Infidelity  to  the 
interest  of  his  client,  the  state,  and  intention- 
ally withholding  facts  which  he  knew  were 
material,  from  the  Judge,  when  applying  for 
a  certificate  required  by  statute  to  entitle  him 
to  draw  his  salary,  whereby  the  Judge  was 
deceived.  Fidelity  to  his  client's  interests, 
and  honesty  and  frankness  In  dealing  with  the 
Judge  in  regard  to  discharging  a  duty  towards 
him  and  the  state,  required  by  law,  are  prime 
qualifications  of  every  attorney,— made  so  by 
his  oath  of  office.  It  Is  not  contended  that  If 
these  charges  are  to  stand  proven,  and  are 
such  that  the  respondent  is  answerable  for 
them,  as  an  attorney,  to  this  court,  they  do  not 
demand  suspension  or  disbarment  It  mat- 
ters not  that  his  deception  of  the  Judge  oc- 
curred when  he  was  not  acting  as  a  member 
of  the  county  court,  nor  In  the  trial  of  a  cause. 
It  occurred  when  he  was  discharging  a  duty 
imposed  by  law.  The  charges  touch  the  fidel- 
ity and  Integrity  of  the  respondent  and  show 


him  to  be  unworthy  to  minister  at  the  altar  of 
Justice,  and  that  under  the  law  it  is  the  duty 
of  this  court  to  withdraw  from  him  the  right 
which  it  granted  by  admitting  him  to  the  bar 
of  this  state.  It  is  never  other  than  a  sad  and 
painful  duty  for  a  court  to  be  obliged  to  ren- 
der such  a  Judgment  against  one  of  Its  once 
accredited  officers.  Judgment  that  said  Joseph 
G.  Jones  is  removed  from  the  office  of  attorney. 
at  law  and  from  the  office  of  solicitor  in  chan- 
cery. 

START,  J.  (dissenting).  If  the  respondent's 
motion  to  recommit  the  report  to  the  com- 
missioners for  further  findings  was  rightful- 
ly denied,  then,  in  my  opinion,  the  Judgment 
is  right;  but  I  do  not  concur  in  the  action 
of  a  majority  of  the  court  in  denying  this 
motion,  and  entering  final  Judgment,  without 
further  hearing  before  the  commissioners. 
On  the  hearing  before  this  court  upon  the 
commissioners'  report,  the  respondent  was 
allowed,  in  his  defense,  to  make  an  oral 
statement,  In  which  he  claimed  that  during 
his  term  of  office  he  had  been  accustomed 
to  bring  suits  on  such  forfeited  recognizan- 
ces, returnable  before  the  city  court;  that 
said  court,  in  cases  where  the  respondents 
had  been  rearrested,  or  surrendered  by  their 
sureties,  invariably  rendered  Judgment  for  a 
nominal  sum  in  damages,  or  a  sum  that 
would  make  good  any  expense  incurred  by 
the  state  by  reason  of  the  nonappearance  of 
the  respondent;  that  he  understood  and'  be- 
lieved at  the  time  he  brought  the  suits  in 
question  before  the  city  court,  and  at  the 
time  Judgments  were  entered  therein,  that 
It  had  been  the  uniform  practice  of  his 
predecessors  In  office  to  bring  suits  in  like 
manner  before  the  city  court,  and  that  like 
judgments  had  been  rendered  therein;  that 
his  action,  and  the  action  of  the  city  court 
and  of  his  predecessors  In  office,  had  never 
before  been  questioned  or  criticized  by  the 
auditor  of  accounts,  or  by  any  court;  that, 
at  the  time  of  the  bringing  of  said  suits  and 
rendering  of  said  judgments,  he,  in  good 
faith,  honestly  believed  that  when  the  sure- 
ty returned  his  principal  Into  custody,  and 
paid  such  expense  as  had  been  incurred  by 
reason  of  the  nonappearance  of  the  prin- 
cipal, he  had  fully  performed  the  obligation 
assumed  by  his  recognizance;  that  in  all  he 
did,  he  in  good  faith  believed  he  was  pur- 
suing, and  that  the  city  court  was  carrying 
out,  a  practice  that  was  well  known  to  the 
auditor  of  accounts,  and  other  officials  of  the 
state;  that  It  had  been  the  practice  of  the 
Rutland  county  court,  when  a  respondent 
was  returned  Into  custody,  to  chancer  the 
recognizance  to  a  nominal  sum,  or  a  sum 
equal  to  any  expense  incurred  by  reason  of 
the  failure  of  the  surety  to  have  his  principal 
in  court  when  called  upon  to  do  so;  that  it 
never  occurred  to  him  that  the  judge  did 
not  know  and  understand  said  practice,  or 
that  the  judge  expected  any  other  course 
would  be  pursued;   that  he  supposed,  when. 
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the  Judge  told  him  that  he  regarded  It  as  his 
duty  to  sue  and  collect  forfeitures,  the  judge 
had  reference  to  cases  in  which  respondents 
were  not  returned  Into  custody,  and  not  to 
cases  where  the  respondents  had  been  thus 
returned;  that,  when  he  wrote  the  letter  to 
the  judge,  he  had  In  mind  this  class  of  cases, 
and,  when  he  said  in  his  letter  he  had 
brought  suits,  he  referred  to  this  class  of 
cases;  that  at  the  time  he  wrote  the  letter 
all  the  cases  where  respondents  had  not  been 
arrested  or  returned  into  custody  were  then 
pending,  and  had  not  been  disposed  of,  in 
the  city  court;  that  by  reason  of  the  uni- 
form practice,  which  he  supposed  was  well 
understood  by  the  presiding  Judge,  to  render 
judgment  for  a  nominal  sum  where  respond- 
ents had  been  returned  into  custody,  it  did 
not  occur  to  him  that  it  was  material  to  men- 
tion these  cases  as  having  been  disposed  of; 
and  that  he  had  no  Intention  to  deceive  the 
Judge,  but  supposed  he  had  disposed  of  the 
cases  In  the  way  and  manner  that  the  pre- 
siding Judge  expected  they  would  be  dis- 
posed of.  And  he  insists  that  Inasmuch  as 
he  exacted  from  the  Beveral  sureties  all  that 
he  In  good  faith  believed  to  be  justly  due, 
and  in  so"  doing  had  followed  a  practice  that 
had  been  approved  of  and  acquiesced  In  by 
the  auditor  of  accounts,  and  that  had  been 
observed  by  his  predecessors  In  office,  and 
by  the  Rutland  connty  court,  It  ought  not 
to  be  adjudged  that  he  had  not  acted  In 
good  faith  to  bis  client  and  to  the  court; 
and  that,  If  the  judge  was  deceived,  it  was 
because  the  judge  did  not  know  or  under- 
stand what  the  practice  had  been  in  such 
cases,  and  not  by  reason  of  any  Intentional 
wrong  on  his  part.  If  the  facts  claimed  in 
this  statement  were  established,  they  would 
be  material,  and  ought  to  be  considered,  in 
determining  whether  the  respondent  acted 
with  fidelity  to  his  client,  the  state,  and  to 
the  court.  They  tend  to  show  that  the  re- 
spondent in  good  faith  believed  'that  when 
the  sureties  in  the  several  causes  returned 
their  principals  Into  custody,  and  paid  the 
expense  Incurred  by  the  state  by  reason  of 
their  failure  to  have  their  principals  In  court 
at  the  time  they  were  first  called  upon  to  do 
so,  they  had  done  their  full  duty;  that  noth- 
ing further  ought,  in  justice,  to  be  required 
of  them;  and  that  the  Rutland  county  court, 
the  Rutland  city  court,  and  the  auditor  of 
accounts  had  given  such  a  construction  to 
the  statute. 

The  statute  makes  It  the  duty  of  the  court, 
on  hearing  a  motion  to  chancer  bonds  in  a 
criminal  cause,  to  consider  in  favor  of  the 
surety  the  fact  that  he  has  delivered  his  prin- 
cipal In  court.  V.  8.  8  2037.  And,  In  actions 
brought  to  recover  the  penalty  or  forfeiture 
annexed  to  a  bond  of  recognizance  taken  In 
a  criminal  cause,  the  court  may  reduce  the 
penalty  of  such  bond,  and  render  judgment 
therein  as  circumstances  require.  Id. '8  2038. 
If  the  respondent  made  out  writs  for  the  re- 
covery of  the  sums  forfeited  in  the  several 


causes,  supposing  that  he  had  Included  all  such 
forfeitures,  and  before  the  writs  were  served 
or  judgments  were  rendered  the  principals 
were  returned  Into  custody,  and  the  respond- 
ent could  not  have  recovered  the  expense  he 
had  incurred  In  making  the  writs  except  by 
proceeding  to  Judgment  in  the  several  suits, 
and  he  did  proceed  for  this  purpose,  believing 
that,  by  the  construction  given  to  the  statute 
by  the  courts  In  Rutland  county  and  the  au- 
ditor of  accounts,  only  nominal  damages  were 
required,  and  accepted  without  objection  Judg- 
ments for  such  damages,  believing  that  the 
sureties  had  so  far  performed  and  kept  the  con- 
ditions of  the  recognizances  they  had  entered 
into  that  nothing  further  ought  to  be  required, 
and  that  such  judgments  were  in  conformity 
to  the  usual  practice,  and  the  only  practice 
known  to  him,  It  is  difficult  to  see  wherein  he 
has  acted  corruptly,  or  Intentionally  omitted 
to  discharge  his  official  duty,  by  not  Insisting 
upon  judgments  for  greater  sums.  The  prac- 
tice and  the  construction  of  the  statute  may 
have  been  wrong,  and  there  may  have  been 
reasons  In  these  particular  cases  for  a  depart- 
ure from  the  usual  practice,  and  for  Insisting 
upon  a  stricter  construction  of  the  statute;  but 
If  It  did  not  occur  to  the  respondent  that  these 
cases  were' exceptional,  and  that  the  practice 
ought  not  to  control,  and  the  necessity  for  a 
departure  from  such  usual  practice,  and  a 
stricter  construction  of  the  statute,  was  In  no 
way  brought  to  his  attention,  and  he  In  good 
faith  followed  such  practice  and  construction, 
believing  it  to  be  Just  and  right,  It  ought  not 
to  be  held  that  he  did  not  act  with'  fidelity  to 
his  client,  because  he  did  not  disregard  such 
practice  and  construction  and  adopt  some  other. 
If  the.  facts  are  as  now  claimed  by  the  re- 
spondent In  his  oral  statement,  they  should 
also  be  weighed  and  considered,  In  determin- 
ing whether  he  Intended  to  deceive  the  presid- 
ing judge  of  the  county  court  when  he  wrote 
the  letter  of  December  1st.  If  the  statute  had 
received  the  construction  given  to  It  by  him, 
and  the  practice  had  uniformly  been  In  con- 
formity to  such  construction,  and  this  was 
known  to  him,  and  not  to  the  Judge,  and  this 
construction  and  practice  had  not,  to  the  knowl- 
edge of  the  respondent,  been  questioned,  then 
he  may  not  have  understood  the  Judge  as  the 
judge  Intended  he  should  understand  him  when 
he  said,  "I  want  you  to  sue  ana  collect  these 
recognizances."  The  respondent,  having  In 
mind  the  construction  that  had  been  given  to 
the  statute,  and  the  practice,  and  not  know- 
ing that  the  judge  did  not  know  of  such  prac- 
tice, or  that  such  construction  had  been  given 
to  the  statute,  may  have  understood,  as  he 
claims,  that  the  judge  referred  to  cases  In 
which  the  respondents  had  not  been  returned 
into  custody,  and  had  this  class  of  cases  la 
mind  when  he  wrote  the  letter;  and  he  may 
have  Intended  to  refer  to  this  class  of  cases 
when  he  wrote  that  he  had  commenced  suits. 
It  appears  from  the  report  of  the  commission- 
ers that  suits  had  been  commenced  In  this 
class  of  cases,  and  were  still  pending.    If  the 
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respondent,  when  he  wrote  to  the  Judge,  had 
this  class  of  cases  In  mind,  and  had  understood 
the  judge  as  he  now  claims,  be  may  well  claim 
that  he  believed  what  he  wrote  was  the  whole 
truth,  and  that  he  did  not  Intentionally  con- 
ceal any  facts  respecting  the  causes  he  was 
writing  about,  that  were  material  for  the  judge 
to  know  in  passing  upon  the  question  of 
whether  he  was  entitled  to  a  certificate.  What 
he  stated  in  his  letter  was  In  fact  true.  Suits 
had  been  commenced,  and  that  was  all  that 
had  been'  done  In  those  cases  that  he  claims  he 
had  in  mind.  If  he  did  so  understand,  there 
was  no  occasion  for  saying  more;  and,  If  the 
judge  had  known  of  the  construction  given  to 
the  statute,  and  the  practice,  he  probably 
would  not  have  been  deceived  or  misled  by  the 
letter.  The  judge,  not  knowing  the  practice 
that  had  prevailed  in  Rutland  county,  nor  the 
construction  there  given  to  the  statute,  waa 
doubtless  misled  and  deceived  by  the  respond- 
ant's  letter.  But  for  the  purposes  of  this  case 
this  fact  Is  immaterial,  provided  the  respond- 
ent acted  in  good  faith,  and  did  not  Intention- 
ally mislead  or  deceive  the  judge.  The  In- 
quiry should  be  limited  to  whether  the  respond- 
ent in  the  conduct  of  the  suits  In  question 
acted  with  fidelity  to  his  client,  the  state,  and 
whether  he  Intentionally  deceived  the  presid- 
ing judge.  The  court  having  permitted  the 
respondent  (who  Is  still  an  officer  of  the  court) 
to  make  a  statement  of  claimed  facts,  which 
do  not  appear  of  record,  it  ought,  in  my  Judg- 
ment, to  assume,  in  so  far  as  those  facts  do 
not  conflict  with  the  findings  already  made 
by  the  commissioners,  that  those  claims  are 
made  In  good  faith,  and  that  on  rehearing  be- 
fore the  commissioners  he  will  be  able  to  pro- 
duce evidence  tending  to  establish  such  facts. 
The  Importance  of  such  evidence  to  a  right 
determination  of  the  case  is  apparent.  If 'the 
respondent  made  a  mistake  in  placing  his  case 
upon  the  grounds  he  did  before  the  commis- 
sioners, and  In  omitting  to  present  to  them 
facts  that  he  lias,  by  his  statement,  presented 
to  the  court,  it  ought  not  to  be. held  that  it 
is  too  late  for  him  to  rectify  such  a  mistake. 
Believing  that  the  respondent,  in  his  oral  state- 
ment before  the  court,  has  submitted  a  view 
of  his  case  not  fully  presented  or  considered  at 
the  hearing  before  the  commissioners,  I  would 
recommit  the  report,  and  give  him  an  oppor- 
tunity to  thus  present  it  to  them. 

The  commissioners  find  that,  "assuming 
that  the  respondent  actively  contributed 
nothing  to  bring  about  the  results  In  these 
cases,  yet  his  passive  Indifference  to  and  ac- 
quiescence In  those  proceedings  constitute 
an  infidelity  to  his  client's  interests  equal  to 
that  which  an  active  contribution  would 
have  been."  This,  as  I  understand  the  re- 
port, is  the  Infidelity  of  the  respondent  to 
his  client  found  by  the  commissioners.  If 
1  the  judgments  In  the  several  causes  were 
In  accordance  with  the  construction  given 
to  the  statute  by  the  courts,  the  usual  prac- 
tice of  the  courts,  the  only  practice  known 
to  the  respondent,  and  were  in  fact  right, 


then  Indifference  and  acquiescence  on  tha 
part  of  the  respondent  In  obtaining  them  did 
not  constitute  Infidelity  to  his  client;  and 
it  was  material  for  him  to  show  that  the 
judgments  were  right,  or  In  accordance  with 
the  construction  the  courts  had  given  to  the 
statute,  and  that  he  acted  in  good  faith,  be- 
lieving them  to  be  right;  and  he  offered  to 
show  Individual  cases,  similar  to  those  in 
question,  in  which  the  Rutland  county  court 
rendered  Judgments  for  nominal  damages. 
The  commissioners  ruled  "that  it  was  not 
competent  to  show  a  custom  in  that  man- 
ner, even  if  the  fact  of  there  being  a  cus- 
tom was  material."  To  this  ruling  the  re- 
spondent excepted.  I  regard  this  in  the  na- 
ture of  an  offer  to  show  what  construction 
the  court  bad  given  to  the  statute  in  cases 
similar  to  those  in  question;  and  If  the  re- 
spondent had  knowledge  that  the  statute 
had  received  the  construction  claimed,  and 
the  action  of  the  court  in  this  respect  led 
him  to  an  honest  belief  that  he  ought  not  to 
Insist  upon  judgments  for  Wore  than  nom- 
inal sums,  such  construction  was '  material, 
and  ought  to  have  been  considered  by  the 
commissioners  In  determining  whether  the 
respondent  acted  In  good  faith.  In  this  con- 
nection a  former  judge  of  the  court  testi- 
fied, and  the  commissioners  found,  that  in 
this  class  of  cases  when  respondents  were 
rearrested  the  court  generally  chancered  the 
bail  to  a  nominal  sum,— $1,  $5,  or  $25,— and 
that  judgment  was  rendered  In  each  case 
according  to  the  conditions  and  circumstan- 
ces attending  it  While  the  testimony  thus 
received  was  material,  I  do  not  think  It  ren- 
dered the  testimony  that  was  offered  and 
excluded  Immaterial.  The  respondent  may 
not  have  known  that  judgment  was  render- 
ed in  each  case -according  to  the  conditions 
and  circumstances  attending  it,  and  may 
have  been  influenced  in  the  disposition  of 
the  cases  by  the  construction  the  statute 
had  received  in  individual  cases  that  were 
similar  to  those  in  question.  It  does  not 
appear  from  the  report  that  the  respondent 
offered  to  show  that  he  knew  of  the  con- 
struction the  statute  had  received,  nor  that 
he  was  influenced  by  such,  construction; 
and,  by  the  rules  that  govern  In  actions  at 
law,  he  cannot,  as  a  matter  of  right,  insist 
upon  a  recommittal  of  the  report.  But  In 
investigations  where  good  faith  is  the  vital, 
If  not  the  only,  Issue,  these  rules  ought  not 
to  be  held  controlling.  The  object  and  pur- 
pose of  this  proceeding  being  to  determine 
whether  the  respondent  has  so  conducted 
himself  In  his  office  of  attorney  of  this  court 
as  to  merit  suspension  or  disbarment,  the 
court  ought,  in  my  judgment,  of  its  own 
motion,  to  order  further  hearing,  and  fur- 
ther facts  to  be  brought  npon  the  record, 
whenever  it  considers  such  hearing  and 
facts  material  for  a  right  determination  of 
the  question  of  the  fitness  of  a  respondent 
to  remain  an  officer  of  the  court  In  my 
judgment  the  court  ought  not  *nd  its  corn- 
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missloners  should  not  be  required,  to  follow 
strictly  the  common-law  rules  of  procedure, 
when  a  proper  regard  for  the  rights  of  the 
respondent  suggest  that  some  other  course 
ought  to  be  pursued.  From  the  rulings  of 
the  commissioners,  and  their  entire  report, 
I  think  it  doubtful  whether  they  considered 
the  construction  of  the  statute  that  had 
been  given  by  the  court  material,  and  wheth- 
er, In  making  their  findings,  they  took  Into 
consideration  the  practice  of  the  court  that 
may  have  influenced  the  respondent  in  the 
disposition  of  the  cases,  and  in  writing  to 
the  Judge  as  he  did.  I  would  not  leave  a 
matter  so  vital  in  doubt.  I  would  order  a 
further  hearing,  and  direct  the  commission- 
ers to  receive  the  evidence  that  was  offered 
and  excluded,  and  to  hear  evidence  and  re- 
port respecting  all  the  matters  herein  sug- 
gested, and  particularly  to  hear  evidence 
and  report  respecting  any  general  or  par- 
ticular practice,  In  cases  where  principals 
are  returned  into  custody,  that  had  come  to 
the  respondent's  knowledge,  and  respecting 
the  construction  that  had  generally,  and  In 
particular  cases,  been  given  to  the  statute 
relating  to  forfeited  ball  In  criminal  cases, 
and  to  consider  all  facts  that  they  may  find 
respecting  such  construction  of  the  statute 
and  practice,  aid  the  respondent's  knowl- 
edge thereof,  that  in  any  way  Influenced  him 
in  the  disposition  of  the  suits  in  question, 
or  In  writing  as  he  did  to  the  Judge,  in  pass- 
ing upon  the  question  of  whether  the  re- 
spondent acted  with  fidelity  to  his  client, 
and  whether  he  Intentionally  deceived  or 
misled  the  presiding  judge. 

THOMPSON,  J.  I  would  recommit  the 
commissioners'  report  for  further  findings, 
not  as  a  matter  of  legal  right,  but  as  a  mat- 
ter of  discretion,  in  view  of  the  importance 
of  the  proceeding  as  affecting  the  respond- 
ent's future  professional  life.  The  court 
having  denied  his  motion  to  recommit,  leav- 
ing the  case  standing  on  the  commissioners' 
report,  I  concur  in  the  opinion  delivered  by 
me  for  the  majority  of  the  court 


(70  vt.  ») 

THOMAS  v.  LELAND. 

(Supreme  Court  of  Vermont.     Addison.     Dec 

2,  1887.) 
Taxation— Listuto  Pbopbrti— Noticb  to  Owkkb. 

i.  An  assessment  for  taxation  is  invalid 
where  the  listers  made  and  returned  an  inven- 
tory, and  notified  the  owner  of  the  property  of 
the  making  of  the  list,  May  2d,  instead  of  on 
or  before  the  1st,  as  required  by  V.  S.  §  425. 

2.  The  making  of  an  inventory  by  a  taxpayer, 
and  returning  it,  is  not  a  substitute  for  a  notice 
by  the  listers  of  the  making  of  the  list,  under 
V.  S.  (  425. 

Exceptions  from  Addison  county  court;  Ty- 
ler, Judge. 
Action  by  James  W.  Thomas  against  Bet- 


sey E.  Leland.   Judgment  for  defendant,  and 
plaintiff  brings  exceptions.   Affirmed. 

Trustee  process  for  the  collection  of  a  tax 
claimed  to  be  due  from  the  defendant  to  the 
town  of  Salisbury,  for  which  the  plaintiff  is 
collector.  Upon  the  report  of  a  referee  at 
the  December  term,  1886,  Addison  county 
(Tyler,  J.,  presiding),  a  pro  forma  judgment 
was  rendered  for  the  defendant,  and  the 
plaintiff  excepted.  The  defendant,  claiming 
to  be  a  nonresident,  returned  an  inventory 
containing  her  real  estate  only.  No  use  of 
this  inventory  was  made  by  the  listers,  nor 
did  they  deposit  it  in  the  town  clerk's  office. 
They  ascertained  that  the  defendant  had 
debts  due  her  from  parties  In  this  state, 
amounting  to  $8,000,  and  made  out  an  in- 
ventory containing  her  real  estate  and  this 
Item  of  personal  property;  and  these  sums 
(in  all,  $8,632)  they  used  In  making  up  her 
grand  list,  which  was  thus  $86.32. 

Charles  F.  Klngsley,  for  plaintiff.  Button 
&  Button,  for  defendant. 

TAFT,  J.  There  Is  one  fatal  objection  to 
a  recovery  by  the  plaintiff.  The  Inventory 
made  by  the  defendant  In  the  year  in  ques- 
tion was  rejected  by  the  listers,  and  never 
filed  In  the  clerk's  office.  After  Its  rejec- 
tion they  proceeded  to  ascertain  as  best  they 
could'  the  amount  of  defendant's  taxable 
property.  They  ascertained  she  had  debts 
due  her  amounting  to  $8,000,  and  made  her 
list  accordingly.  It  does  not  appear  that 
the  appraised  value  of  her  property  was  dou- 
bled, as  required  by  the  statute.  Whether  It 
was  so  done  or  not  Is  Immaterial  In  the  case  as 
It  stands;  for,  whatever  mode  was  pursued,  It 
was  the  duty  of  the  listers,  under  section  425, 
V.  S.,  to  give  the  defendant  a  written  notice 
of  the  making  of  the  list,  on  or  before  the 
1st  day  of  May  of  that  year,  or  by  leaving 
such  notice  at  her  last  and  usual  place  of 
abode,  If  a  resident.  Such  notice  was  not 
so  left  until  a  day  or  two  after  the  1st  day 
of  May.  The  statutory  provision  made  for 
notice  '  is  mandatory.  A  strict  compliance 
with  it  in  all  essential  particulars  is  a  con- 
dition precedent  to  a  valid  list  As  some 
writers. say,  a  day  too  late  renders  the  as- 
sessment void.  The  notification  in  the  man- 
ner provided  by  the  statute,  after  the  1st 
day  of  May,  was  null.  The  provision  re- 
quiring It  to  be  left  on  or  before  that  day 
was  .a  condition  precedent  to  a  valid  list, 
and,  that  provision  of  the  statute  not  hav- 
ing been  complied  with,  the  assessment  was 
Invalid,  and  the  tax  cannot  be  collected. 
The  making  of  the  Inventory,  and  returning 
it,  was  not  a  substitute  for  the  notice  re- 
quired by  the  statute.  Brush  v.  Buker,  56 
Vt.  143.  It  Is  unnecessary  to  notice  the 
other  questions  discussed,  as  there  can  be 
no  recovery  by  the  plaintiff,  in  any  aspect 
of  the  case.  The  pro  forma  judgment  is  af- 
firmed. 
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DAVIS  r.  NEW  ENGLAND  FIRE  INS.  CO. 

(Supreme  Court  of  Vermont.     Washington. 

Feb.  12,  1898.) 

ix8craxcs— interbst— occupation  op  premises— 
Pleading — Parties. 

1.  Where  a  fire  insurance  policy  is  issued  to 
two  persons  jointly,  both  are  necessary  parties 
plaintiff  in  an  action  thereon. 

2.  A  declaration  on  a  fire  insurance  policy 
stated  that  plaintiff  became  the  owner  of  a 
portion  of  the  property,  and  was  so  at  the  time 
of  the  loss.  Held  a  sufficient  allegation  of  in- 
terest of  the  insured  as  to  that  portion,  but 
that  the  declaration  was  defective  as  to  the 
remainder,  as  no  insurable  interest  was  stated. 

3.  A  policy  of  fire  insurance  provided  that 
"the  real  property  was  insured  while  occupied 
as  a  private  dwelling  house  by  a  tenant."  Held 
that,  where  it  argumentatively  appeared  from 
the  declaration  that  it  was  bo  occupied  at  the 
time  of  the  loss  and  at  the  time  the  policy 
was  issued,  it  was  sufficient  under  the  contract. 

Exceptions  from  Washington  county  court; 
Rowell,  Judge. 

General  assumpsit  by  Joshua  F.  Davis 
against  the  New  England  Fire  Insurance  Com- 
pany, with  a  special  count  upon  a  fire  Insur- 
ance policy.  Upon  general  and  special  demur- 
rer to  the  special  count,  a  pro  forma  judgment 
was  rendered  sustaining  the  demurrer  and  ad- 
judging the  count  insufficient.  The  plaintiff 
excepted.     Affirmed. 

The  special  count  alleged  that  a  portion  of 
the  personal  property  insured  and  destroyed 
belonged  to  the  plaintiff.  The  special  demur- 
rer assigned  for  causes:  (1)  That  the  policy 
was  issued  to  the  plaintiff  and  Mary  A.  Davis, 
jointly,  upon  a  consideration  moving  from  both, 
and  that  both  were  necessary  parties;  (2)  that 
the  policy  Is  a  contract  with  the  two,  and  that 
it  Is  not  alleged  that  the  dwelling  house  or 
any  of  the  personal  property  was  the  sole  and 
separate  property  of  the  plaintiff  in  fee,  or  of 
the  plaintiff  and  said  Mary  A.  Davis,  or  of 
either  of  them;  (3)  that  it  appears  that  the 
plaintiff  and  Mary  A.  Davis  were  not  the  own- 
ers of  the  personal  property. 

Frank  Plumley  and  G.  A.  Davis,  for  plain- 
tiff.   Butler  &  Maloney,  for  defendant. 

TAFT,  J.  1.  This  is  an  action  to  recover 
upon  a  fire  Insurance  policy.  It  is  alleged  that 
the  contract  was  made  by  the  defendant  of  the 
one  part,  and  the  plaintiff,  with  one  Mary  A. 
Davis,  jointly,  of  the  other  part  No  reason 
is  alleged  for  not  joining  Mary  A.  Davis  as 
co-plaintiff.  The  contract  was  made  by  her 
and  the  plaintiff  as  the  insured,  the  consider- 
ation was  paid  by  them,  and  the  promise  was 
made  to  them  jointly.  Under  our  decisions 
she  is  a  necessary  party  plaintiff. 

2.  It  is  Insisted  by  the  defendant  that  the 
declaration  is  defective  for  that  there  Is  no 
allegation  that  the  property  Insured  was  the 
property  of  the  plaintiff  at  the  time  the  policy 
was  issued,  citing  Dlckerman  v.  Insurance  Co., 
67  Vt  99,  30  Atl.  808,  In  which  it  is  said:  "It 
is  essential  to  the  sufficiency  of  the  counts  that 
they  should  allege  an  Insurable  Interest  in  the 


plaintiffs  at  the  time  the  policies  were  Issued 
and  also  at  the  time  of  loss."  This  is  a  gen- 
eral rule,  according  to  the  current  of  decisions, 
and  Is  applicable  In  all  cases  when  it  does  not 
appear  that  there  was  any  Interest  in  nor 
ownership  of  the  property  from  the  time  the 
policy  was  issued  to  the  time  of  loss.  But  a 
policy  may  be  valid  and  attach  to  and  cover 
property  acquired  subsequent  to  its  delivery, 
and  in  such  cases  the  rule  above  stated  Is 
modified,  and  an  allegation  that  subsequent  to 
the  delivery  of  the  policy  the  insured  acquired 
an  Interest  In  the  property  which  ig  the  subject 
of  the  contract  Is  sufficient  In  Hooper  v. 
Robinson,  98  U.  S.  528,  Mr.  Justice  Swayne 
cites  1  Am.  Ins.  238,  viz.:  "It  is  now  clearly 
established  that  an  Insurable  Interest  subsist- 
ing during  the  risk  and  at  the  time  of  loss,  Is 
sufficient,  and  that  the  Insured  need  not  al- 
lege nor  prove  that  he  was  interested  at  the 
time  of  effecting  the  policy.  Indeed,  it  is 
every  day's  practice  to  effect  insurance  in 
which  the  allegation  could  not  be  made  with 
any  degree  of  truth."  And  the  learned  judge 
adds:  "This  is  consistent  with  reason  and 
justice,  and  is  supported  by  analogies  of  the 
law  In  other  cases;"  and  he  mentions  that  a 
deed  voidable  under  certain  circumstances  may 
be  made  valid  for  all  purposes  by  a  sufficient 
after-consideration,  devises  for  certain  pur- 
poses to  grantees  not  In  esse  which  vest  and 
take  effect  when  the  grantee  shall  exist,  and 
other  instances  that  depend  for  their  efficacy 
upon  events  occurring  subsequent  to  the  con- 
veyance under  which  they  arise.  The  decla- 
ration before  us  Is  defective  in  respect  to  some 
of  the  property,  for  not  alleging  ownership  In 
the  plaintiff  at  the  time  of  the  loss,  but  there 
Is  no  allegation  as  to  any  of  it  that  it  was 
that  of  the  plaintiff  at  the  time  the  policy  was 
issued.  There  is  an  argumentative  allegation 
that,  subsequent  to  the  issuing  of  the  policy, 
the  plaintiff  became  the  owner  of  a  portion  of 
it  These  allegations  that  during  the  time  of 
the  policy  the  plaintiff  became  the  owner,  and 
was  so  at  the  time  of  the  loss,  are  sufficient 
In  respect  to  alleging  the  Interest  of  the  In- 
sured. The  declaration  Is  defective  in  respect 
to  some  of  the  property,  and  good  as  to  other 
portions  of  It 

3.  The  contract  set  forth  provided  that  the 
real  property  was  Insured  "while  occupied  as 
a  private  dwelling  house  by  a  tenant"  It  ar- 
gumentatively appears  that  It  was  occupied  at 
the  time  of  the  loss  as  it  was  at  the  time  the 
policy  was  Issued,  and,  under  the  contract  sued 
upon,  this  Is  sufficient  Judgment  affirmed 
and  cause  remanded. 


(70  Vt.  240) 

STRAW  v.  STRAW. 

(Supreme  Court  of  Vermont     Lamoille.     Dec. 

3,  1897.) 

Fixtures— What  Constitutes — Dbkds — Reserva- 
tions— Waiver— Trover   and  Cos- 
version — When  Lies. 
1.  Where,  in  a  conveyance  of  factory  prem- 
ises, a  water  wheel  and  shafting  were  reserved, 
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the  effect  of  the  reservation  was  to  treat  the 
part  reserved  as  chattels  belonging  to  the  gran- 
tor, and  not  as  fixtures. 

2.  Where  a  water  wheel  and  shafting  were 
reserved  in  a  conveyance  of  factory  premises, 
and  no  limit  was  fixed  in  which  they  could  be 
removed,  the  grantor  did  not  lose  his  right  to 
remove  them  by  allowing  them  to  remain  at- 
tached to  the  factory  for  more  than  two  years 
and  to  be  used  by  the  grantee. 

3.  The  grantor  of  factory  premises  reserved 
the  water  wheel  and  shafting  which  were  in 
their  place  in  the  factory.  When  the  grantor 
made  demand  for  them,  the  grantee  refused  to 
return  them,  and  claimed  them  as  his  own. 
Held,  that  trover  wonld  lie. 

Exceptions  from  Lamoille  county  court; 
Start,  Judge. 

Trover  by  A.  R.  Straw  against  John  Straw. 
Heard  on  report  of  a  referee.  Judgment  for 
plaintiff.    Defendant  excepted.     Affirmed. 

George  M.  Powers  and  L.  O.  Moody,  for 
plaintiff.     George  Wilklns,  for  defendant. 


ROSS,  O.  3.  The  defendant  controverts  tht 
plaintiff's  right  to  recover  for  the  water  wheel 
and  the  main  shafting  connecting  it  with  the 
starch-factory  machinery.  These  were  pat  in 
by  Thomas  A.  Straw,  who  owned  the  equity  of 
redemption  of  the  premises.  The  plaintiff  does 
not  contend  that,  while  thus  situated,  the  wa- 
ter wheel  and  main  shafting  did  not  become 
fixtures,  under  the  decisions  of  this  court,  and 
were  covered  by  the  mortgage  then  owned  by 
W.  H.  H.  Bingham.  After  the  decease  of 
Thomas  A.  Straw,  his  administrators  did  not 
Intend  to  redeem  the  factory.  Mr.  Bingham 
thereupon  sold  his  interest  in  the  mortgage  and 
mortgaged  premises  to  the  defendant.  To  ef- 
fect the  transfer  of  his  Interest  in  the  mortgage 
and  mortgaged  premises,  he  conveyed  by  a 
quitclaim  deed  to  the  administrators  on  the  es- 
tate of  Thomas  A.  Straw.  This  conveyance 
merged  the  estate  oi  the  mortgagee  In  the  ad- 
ministrators. Thus  the  entire  estate  and  in- 
terest in  the  starch-factory  premises  became 
vested  in  the  administrators.  The  plaintiff, 
defendant,  and  a  brother  and  sister  were  cred- 
itors, and  had  claims  allowed  against  the  es- 
tate of  Thomas  A.  Straw.  When  the  adminis- 
trators conveyed  the  starch-factory  premises 
to  the  defendant,  they  reserved  the  water 
wheel  and  shafting  put  therein  by  Thomas  A. 
Straw  subsequently  to  the  giving  of  the  mort- 
gage owned  by  Mr.  Bingham.  The  plaintiff 
purchased  of  the  defendant,  his  brother,  and 
sister  their  claims  against  Thomas  A.  Straw's 
estate,  and  their  Interest  in  the  water  wheel 
and  machinery  reserved  in  the  deed  of  the  ad- 
ministrators to  the  defendant  The  referee 
finds  that  the  plaintiff  owned  the  water  wheel 
and  shafting  In  controversy.  The  plaintiff 
was  one  of  the  administrators  on  Thomas  A. 
Straw's  estate,  and  In  his  and  his  co-adminis- 
trator's deed  of  the  starch-factory  premises 
reserved  It.  Whether  there  was  a  conveyance 
by  the  co-administrator  of  this  property  to  the 
plaintiff, the  referee  has  not  stated;  but  that  fact 
must  be  Inferred,  because  the  referee  finds 
that  the  plaintiff  owned  It    The  defendant 


does  not  contend  that,  on  the  facts  found  by 
the  referee,  he  has  any  title  to  the  property  in 
controversy.  The  referee  also  finds  that  when 
the  plaintiff  demanded  the  water  wheel  and 
shafting,  they  were  then  in  their  place  In  the 
starch  factory,  and  that  the  defendant  had 
then  been  using  them  in  that  connection  for 
more  than  two  years  after  the  reservation  of 
them  to  the  plaintiff  and  his  co-administrator 
In  their  deed  of  the  starch-factory  premises  to 
him.  The  defendant  contends  that  by  their 
location  and  use,  when  demanded,  they  were 
fixtures,  and  that  they  cannot  be  recovered  for 
in  an  action  of  trover. 

The  plaintiff  and  the  defendant  are  parties  to 
the  administrators'  deed.  By  the  reservation 
therein  and  the  acceptance  of  the  deed  by  the 
defendant,  the  parties  treated  the  water  wheel 
and  shafting  as  existing  separate  and  apart 
from  the  starch  factory,  or  as  personal  chattels 
belonging  to  the  plaintiff.  The  reservation,  by 
Implication,  gave  the  plaintiff  a  license  to  go 
upon  the  premises  and  remove  the  wheel  and 
shafting.  The  reservation,  In  legal  effect  was 
not  unlike  the  sale  of  growing  trees,  stones,  or 
of  a  building.  If  to  be  removed  in  a  short 
time,  the  law  treats  them,  as  the  parties  do,  not 
as  attached  to  and  a  part  of  the  realty,  but  as 
personal  chattels.  Powers  v.  Denison,  30  Vt 
752;  Judevlne  v.  Goodrich,  35  Vt  10;  Noble  v. 
Sylvester,  42  Vt  146;  Sterling  v.  Baldwin,  42 
Vt  306.  The  defendant  contends  that  if  such 
was  the  effect  of  the  reservation,  inasmuch  as 
the  plaintiff  allowed  the  wheel  and  shafting  to 
remain  over  two  years  attached  to  the  starch 
factory  and  to  be  used  by  the  defendant  he 
lost  the  right  to  remove  them.  By  the  reserva- 
tion, no  time  was  fixed  to  which  they  were  to 
be  removed  or  the  right  should  cease  to  exist, 
as  was  done  in  Judevlne  v.  Goodrich,  supra. 
By  using  them  over  two  years,  the  defendant 
acquired  no  ownership  of  the  property,  and  the 
plaintiff  did  not  lose  his  title  to  the  property. 
So  long  as  the  plaintiff  continued  to  own  the 
property,  the  right  to  enter  upon  the  premises 
and  remove  it  existed  by  implication.  It  would 
seem  that  the  plaintiff's  title  and  right  to  re- 
move would  exist  until  the  defendant  acquired 
title  thereto  by  adverse  use  under  a  claim  of 
title  thereto  in  himself.  In  Noble  v.  Sylvester, 
supra,  where  the  defendant  had  set  up  no  such 
claim,  the  plaintiff  was  allowed  to  recover  for 
stone  which  he  had  severed  from  the  realty  for 
a  particular  use,  away  from  the  farm,  some  30 
years  after  he  had  conveyed  the  farm  to  the 
defendant  the  defendant  In  the  meantime  not 
having  interfered  with  them  nor  set  up  an  ad- 
verse claim  to  them. 

The  defendant  further  contends  that  the 
facts  found  do  not  amount  to  a  conversion  of 
the  property.  He  rightfully  says  that  the  de- 
fendant was  under  no  duty  to  take  the  prop- 
erty out  of  the  factory  and  return  It  to  the 
plaintiff.  If  the  finding  of  the  referee  had 
gone  no  further  than  that  when  demanded,  the 
defendant  refused  to  return  them,  this  conten- 
tion might  be  sustainable.  But  the  referee 
finds  that  defendant  not  only  refused  to  return 
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them,  but,  at  the  same  time,  claimed  to  own 
them.  The  defendant's  refusal,  accompanied 
by  a  claim  that  he  owned  them,  amounts  to  a 
denial  of  the  right  of  the  plaintiff  to  enter  and 
remote  the  property,  or  an  appropriation  of 
the  property  to  the  defendant's  use.  Certain- 
ly) after  such  a  refusal  and  claim,  the  statute 
of  limitations  would  begin  to  run  against  the 
plaintiff's  right  to  the  property,  and  In  favor  of 
the  defendant's  right  thereto.  The  facts  found 
show  a  conversion  of  the  property  by  the  de- 
fendant.   Judgment  affirmed. 


(70  Vt  2M) 

BLAISDELL  v.  GREENWOOD  et  al. 

(Supreme  Court  of  Vermont     Orleans.     Dec. 

24,  1897.) 

MOKTOAOBS— FRBSUMPTIOX  09  PiTMBKT. 

A  decree  of  foreclosure  was  rendered  in 
an  action  in  which  a  subsequent  grantee  of  the 
mortgagor  was  joined.  After  the  decree  had 
become  absolute,  a  third  party  purchased  the 
land,  agreeing  that  the  mortgagor  should  con- 
tinue as  such  and  the  purchaser  aB  mortgagee. 
EM,  that  the  decree  in  foreclosure  was  an  en- 
forced admission  of  the  mortgage  debt,  effectual 
to  repel  the  presumption  of  payment  by  lapse 
of  time  in  favor  of  grantee  subsequent  to  mort- 
gage. 

Appeal  In  chancery,  Orleans  county;  Taft, 
Chancellor. 

Petition  by  W.  H.  Blalsdell  against  Jacob 
Greenwood  and  another  to  foreclose  a  mort- 
gage. A  decree  was  rendered  dismissing 
the  petition  as  to  defendant  Juliette  S.  Aid- 
rich,  and  against  defendant  Greenwood, 
from  which  orator  appeals.     Reversed. 

B.  F.  D.  Carpenter  and  W.  W.  Miles,  for 
orator.     F.  W.  Baldwin,  for  defendant  Aldrlch. 

START,  J.  The  orator's  right  of  entry 
Into  the  house  and  premises  now  claimed  by 
defendant  Aldrlch  is  barred  by  lapse  of  time, 
In  analogy  to  the  statute  of  limitations,  un- 
less the  presumption  of  payment  of  the 
mortgage  debt  Is  repelled  by  former  fore- 
closure proceedings  brought  and  prosecuted 
to  final  decree  within  15  years  before  the 
commencement  of  this  suit  It  appears  that 
on  the  21st  day  of  September,  1869,  defend- 
ant Greenwood  was  owner  of  the  premises 
now  claimed  by  defendant  Aldrlch,  and  on 
that  day  mortgaged  the  same,  with  certain 
other  premises  then  owned  by  him,  to 
Charles  P.  Allen  to  secure  the  payment  of 
certain  notes;  that  said  mortgage  and  notes 
were  duly  assigned  to  Sarah  M.  Wade,  and 
she  brought  ber  petition  to  foreclose  said 
mortgage  at  the  February  term,  1876,  of  the 
court  of  chancery  for  Orleans  county,  and 
made  Silas  Works  (who  then  held  the  title  to 
the  premises  In  dispute  under  a  conveyance 
from  Greenwood  subsequent  to  the  date  of 
the  mortgage,  and  under  whom  defendant 
Aldrlch  claims  title)  a  defendant  therein; 
that  aald  court  entered  a  decree  of  fore- 
closure against  said  Works  and  other  par- 
ties,  which   became   absolute  on   the  6th 


day' of  October,  1878,  and  was  duly  record- 
ed in  the  county  clerk's  office  and  in  the 
clerk's  office  in  the  town  where  the  land , 
Is  situate;  that  in  February,  1879,  the  ora- 
tor, at  the  request  of  defendant  Greenwood, 
purchased  of  said  Wade  all  the  land  describ- 
ed in  said  decree  of  foreclosure  and  the 
notes  secured  by  said  mortgage;  and  that  it 
was  agreed  between  the  orator  and  Green- 
wood that  the  orator  should  stand  as  mort- 
gagee and  Greenwood  as  mortgagor  of  the 
premises.  The  orator's  grantor  having  thus 
asserted  her  right  to  the  premises  in  ques- 
tion within  15  years  before  the  date  of  the 
orator's  bill,  by  foreclosure  suit  against 
Works,  under  whom  defendant  Aldrlch 
claims  title,  and  It  having  been  Judicially  de- 
termined in  that  suit  that  the  debt  secured 
by  the  mortgage  was  due  and  unpaid,  and  It 
having  been  ordered  that,  unless  Works  pay 
the  same,  he,  and  all  persons  claiming  under 
him,  be  foreclosed  from  all  equity  of  re- 
demption in  the  premises,  the  orator's  right 
to  enter  Into  the  possession  of  the  premises, 
if  the  mortgage  debt  is  not  paid  pursuant  to 
the  order  of  the  court,  Is  not  barred  by  lapse 
of  time.  The  enforced  recognition  and  de- 
termination of  the  continued  existence  of  the 
debt  secured  by  the  mortgage  by  judicial 
proceedings  inure  to  the  benefit  of  the  ora- 
tor; and  are  binding  upon  defendant  Aldrlch. 
In  equity,  the  claimed  rights  of  a  mortgagee 
are  not  disregarded  because  of  lapse  of 
time,  unless  the  rights  are  suffered  to  lie 
dormant  for  15  years  without  attempt  to  en- 
force them,  or  without  a  recognition  of  their 
existence  by  the  mortgagor,  or  those  stand- 
lug  in  his  right  to  the  mortgaged  premises. 
When  a  court  of  equity  denies  relief  to  a 
mortgagee  because  of  lapse  of  time,  it  does  so 
only  when  silence  and  want  of  recognition 
of  the  mortgage,  and  the  mortgagee's  rights 
under  it,  by  both  mortgagee  and  mortgagor, 
for  15  years,  afford  a  conclusive  presump- 
tion of  payment  of  the  mortgage  debt;  but, 
In  this  case,  we  cannot  presume  that  the 
debt  secured  by  the  mortgage  is  paid.  The 
enforced  recognition  of  the  mortgage  debt 
In  the  foreclosure  suit  rebuts  the  presump- 
tion of  payment,  and  is  as  effectual  to  re- 
move the  bar  by  lapse  of  time  as  a  voluntary 
recognition  of  the  existence  of  the  mortgage 
debt;  and  the  judicial  determination  In  the 
former  foreclosure  suit  that  the  debt  was 
due  and  unpaid  is,  In  equity,  as  effectual  to 
remove  such  bar  as  a  new  promise  or  ac- 
knowledgment of  the  existence  of  the  mort- 
gage debt  By  the  foreclosure  suit,  Works 
was  called  upon  to  admit  or  deny  the  allega- 
tion that  the  debt  secured  by  the  mortgage 
was  due  and  unpaid.  He  did  not  deny  It, 
and  his  silence  was  taken  as  a  confession 
that  the  debt  was  still  due  and  owing,  and 
thereupon  It  was  so  adjudged.  This  was  an 
admission  that  the  mortgage  debt  had  not 
been  paid,  and  a  recognition  of  the  mort- 
gagee's rights  under  the  mortgage;  and,  al- 
though it  was  an  enforced  admission  and 
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recognition  of  the  mortgage  debt,  it  was 
none  the  less  effectual  to  repel  the  presump- 
tion of  payment  In  Re  Chickering,  56  Vt 
82,  It  is  held  that  the  bringing  of  a  suit  by 
the  trustees  of  the  bondholders  to  foreclose 
the  mortgage  prevents  the  running  of  the 
statute  of  limitations  as  to  all  the  bondhold- 
ers, although,  after  an  appeal  to  the  supreme 
court  and  mandate  establishing  the  mort- 
gage, the  suit  was  discontinued  without  a 
decree  being  drawn  up  and  enrolled.  In 
Martin  v.  Bowker,  19  Vt.  626',  It  Is  said  that 
payment  of  interest  upon  the  debt,  or  any 
portion  of  the  principal,  by  the  defendant, 
or  any  other  act  recognizing  the  existence  of 
the  mortgage,  and  that  the  same  is  unsatis- 
fied and  obligatory  upon  him,  will  be  suffi- 
cient to  repel  the  presumption  of  payment, 
and  take  the  case  out  of  the  operation  of  the 
statute.  In  Holllster  v.  York,  59  Vt  1,  9 
Atl.  2,  it  is  held  that  payment  of  interest  or 
part  of  the  principal  of  a  mortgage  debt  by 
one  of  several  parties  who  are  interested  in 
the  equity  of  redemption,  and  who  have  con- 
structive notice,  repels  the  presumption  that 
the  mortgage  debt  has  been  paid,  and  takes 
the  case  out  of  the  operation  of  the  statute 
of  limitations,  not  only  as  to  the  payor,  but 
as  to  all  the  owners  of  the  equity.  The 
holding  in  Kendall  v.  Tracy,  64  Vt.  522,  24 
Atl.  1118,  is  to  the  same  effect;  and  the 
cases  there  cited  sustain  the  holding  that  the 
enforced  recognition  of  the  mortgage  debt 
by  the  foreclosure  suit  Is  binding  upon  de- 
fendant Aldrlch.  Decree  reversed  and  cause 
remanded,  with  mandate. 


(1  Pen.  209) 

CHAMBERS  v.  JONES  et  al. 

(Superior  Court  of  Delaware.     Newcastle. 

Feb.  19,  1898.) 

Writ  of  Possession— Sbbvicb. 

Compliance  with  the  statutory  requirement 
of  service,  two  full  days  before  the  return,  of 
a  rule  to  show  cause  why  a  writ  of  possession 
should  not  issue,  is  necessary,  and,  if  not  done, 
an  alias  writ  will  issue. 

Petition  by  Jesse  Mendenhall  Chambers, 
trustee,  against  Susan  T.  Jones  and  another, 
mortgagors  and  terre  tenants. 

On  February  15,  1898,  petition  and  affida- 
vit of  the  plaintiff  filed,  and,  on  motion  of 
plaintiff's  attorney,  a  rule  was  granted  upon 
the  defendants  to  show  cause  why  a  writ 
of  possession  should  not  issue  returnable  on 
Saturday,  the  19th  day  of  February,  1898, 
at  10  o'clock  a.  m.  The  above-mentioned 
rule  was  issued  on  the  16th  day  of  Feb- 
ruary, upon  which  the  sheriff  made  the  fol- 
lowing return:  "The  within  rule  executed 
by  summoning  Susan  T.  Jones  and  James  T. 
Jones  personally  to  show  cause,  February 
17,  1898."  On  the  19th  day  of  February, 
the  day  to  which  said  rule  was  returnable, 
John  P.  NIelds,  attorney  for  plaintiff,  asked 
that  the  time  for  defendants  in  said  rule  to 


appear  be  extended,  because  there  had  been 
but  one  full  day's  service  prior  to  that  time. 

John  p.  Nields,  for  plaintiff. 

LORE,  C.  J.  The  statute  says  that  such 
rule  shall  be  served  at  least  two  full  days 
before  the  return  thereof.  It  Is  no  service 
unless  you  comply  with  the  terms  of  the 
statute. 

An  alias  writ  was  then  asked  for  by  Mr. 
Nields,  and  granted  by  the  court 

a  Pen-  V0> 
DELAWARE  LODGE,  NO.  1,  L  O.  O.  F„  v. 
ALLMON. 
(Superior  Court  of  Delaware.     Newcastle. 
Dec.  15,  1897.) 
Jubt— Competency— Witness— Beneficial  Soci- 
eties—Action  bt  Member. 

1.  In  an  action  against  a  subordinate  lodge 
of  a  beneficial  society,  members  thereof  are 
disqualified  as  jurors,  but  the  disqualification 
does  not  extend  to  members  of  other  lodges. 

2.  On  appeal  from  a  justice  of  the  peace,  the 
latter  is  incompetent  to  testify  in  the  case. 

3.  Iu  an  action  against  a  beneficial  society  by 
a  member  thereof,  the  excuse  pleaded  by  the 
latter  for  not  pursuing  bis  remedy  in  the  so- 
ciety must  be  proved  by  a  preponderance  of  evi- 
dence to  entitle  him  to  recover. 

4.  Where  the  constitution  of  a  beneficial  so- 
ciety provides  that  any  dispute  between  the  re- 
lief committee  and  a  member  ns  to  sick  bene- 
fits should  be  referred  to  the  lodge  for  its  de- 
cision, and  giving  an  appeal  to  the  member  in 
case  the  decision  is  adverse,  a  report  of  the 
committee  that  a  member  was  no  longer  en- 
titled to  sick  benefits,  and  the  mere  acceptance 
of  such  report  by  the  lodge,  is  not  a  reference, 
hearing,  and  determination;  and  the  member, 
having  received  notice  of  such  action,  must  ap- 
ply for  a  hearing,  and  he  is  not  excused  from 
so  doing,  so  as  to  be  entitled  to  maintain  an*  ac- 
tion against  the  lodge,  because  he  Bad  no 
prior  notice  of  the  meeting  at  which  the  action 
was  taken. 

Appeal  from  justice  court 

Action  by  George  Allman,  p.  b.  r.,  against 
the  Delaware  Lodge,  No.  1.  I.  O.  O.  F.,  d.  b. 
a.  The  action  was  tried  before  a  Justice  of 
the  peace,  and,  from  a  judgment  for  plaintiff, 
defendant  appeals.    Verdict  for  defendant 

Action  to  recover  $81,  balance  due,  as  al- 
leged by  the  plaintiff,  for  sick  benefits,  from 
the  defendant  corporation.  The  usual  pleas 
were  filed  by  the  defendant  and  five  special 
pleas,  and  special  replications  filed  by  the 
plaintiff.  Before  the  jury  was  Impaneled, 
Mr.  Knowles,  on  behalf  of  the  plaintiff,  ask- 
ed the  court  to  excuse  for  cause  from  serving 
upon  the  jury  any  member  of  a  lodge  of  Odd 
Fellows  who  might  be  called.  This  the  court 
refused  to  do,  but  limited  such  disqualifica- 
tion to  serve  upon  the  jury  to  members  of  the 
defendant  lodge.  At  the  trial  It  was  proved 
on  the  part  of  the  plaintiff  that  he  was  a 
member  in  good  standing  of  the  defendant 
lodge;  that  up  to  and  for  some  time  prior  to 
October  14,  1895,  he  had  been  receiving  sick 
benefits  from  the  lodge;  but  that  on  that 
date,  while  he  was  still  sick  and  under  the 
doctor's  care,  payments  to  him  were  stopped. 
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upon  tbc  report  of  the  members  of  the  relief 
committee  to  the  lodge  that,  In  their  judg- 
ment, he  was  not  sick  enough  to  entitle  him 
to  benefits;  that  he  was  Informed  by  a  mem- 
ber of  the  lodge,  delegated  to  come  to  blm 
and  speak  for  the  lodge,  that  they  had  held 
a  meeting,  and  decided  that  he  was  no  longer 
entitled  to  sick  benefits,  assigning  the  reason 
of  the  lodge  for  so  doing,  and  telling  the 
plaintiff  he  hoped  he  would  not  bring  suit 
over  the  affair,  and  that  he  would  go  to  the 
lodge  and  see  if  he  could  not  have  the  matter 
opened  up  for  him;  that  thereafter  the  plain- 
tiff wrote  two  letters  to  the  lodge,  asking 
what  they  bad  done  in  the  matter,  or  what 
they  were  going  to  do,  and  received  no  reply. 
The  plaintiff  claimed  that  he  had  no  notice  of 
the  meeting  of  the  lodge  at  which  his  name 
was  stricken  from  the  sick  list;  that  the 
hearing  was  therefore  an  Illegal  one.  The' 
defendant  contended  that  there  was  no  hear- 
ing of  any  kind.  The  only  action  ever  taken 
by  the  lodge  was  merely  the  passing  of  a 
resolution  to  accept  the  weekly  report  of  the 
relief  committee  made  to  the  lodge  at  the 
regular  meeting,  in  wblcb  report  the  relief 
committee '  said  that  they  considered  the 
plaintiff  no  longer  entitled  to  benefits. 

William  S.  Hllles,  for  appellant.  Robert  G. 
Harman  and  Horace  Greeley  Knowles,  for  ap- 
pellee. 

Mr.  Harman  offered  to  produce  John  A. 
Kelley,  the  Justice  of.  the  peace  before  whom 
the  case  was  tried  below,  to  prove  certain 
statements  that  were  made  by  the  defendant 
lodge  at  said  hearing;  stating  that  while  he 
was  aware  that  it  had  been  ruled  that  a 
magistrate  or  other  judicial  officer  could  not 
be  compelled  to  take  the  witness  stand  under 
such  circumstances,  on  the  ground  of  public 
policy,  yet  that,  if  he  desired  to  do  so,  it 
had  been  permitted  by  the  court. 

LORE,  G.  J.  This  matter  has  been  up  be- 
fore the  court  recently,  and  we  have  ruled 
such  witnesses  out  on  the  ground  of  public 
policy,  broadly. 

The  plaintiff's  counsel  excepted  to  the 
above  ruling. 

When  the  plaintiff  below  had  rested,  Mr. 
Hllles,  for  the  defendant,  moved  for  a  non- 
suit, because  he  contended  that  the  plaintiff, 
by  bis  own  testimony,  had  clearly  shown  that 
under  the  constitution  and  by-laws  of  the 
Grand  Lodge  of  Delaware  and  of  Delaware 
Lodge,  No.  1,  I.  O.  O.  P.,  he  had  not  put  him- 
self in  the  position  to  maintain  his  action  in 
court 

The  court  held  the  matter  under  advise- 
ment over  night,  and,  upon  the  reassembling 
of  court  the  next  day,  rendered  the  following 
decision: 

LORE,  O.  J.  After  due  consideration  of 
the  motion  for  a  nonsuit  In  the  case  now  on 
trial,  the  court  are  of  the  opinion  that  the 


nonsuit  ought  to  be  refused.  The  points 
raised  can  be  very  properly  considered  In  our 
charge  to  the  jury. 

Plaintiff's  prayers:  The  plaintiff  below 
prayed  as  follows:  First.  If  the  lodge  held  a 
meeting  without  notice  to  Mr.  Allmon,  and, 
without  giving  him  a  hearing,  decided  he 
was  not  entitled  to  sick  benefits,  or  if  it  was 
guilty  of  any  act  refusing,  hindering,  or  de- 
laying Mr.  Allmon  In  taking  an  appeal  if  he 
so  desired,  or  if  it  wrongfully  broke  Its  con- 
tracts with  Mr.  Allmon,  then  he  was  justified 
at  once  in  invoking  the  assistance  of  the 
courts,  (a)  A  "hearing"  means  the  right  to 
be  present  and  have  counsel  and  an  oppor- 
tunity to  question  witnesses  and  offer  evi- 
dence in  one's  behalf,  (b)  And  no  usage  can 
deprive  one  of  his  right  to  be  present  and 
have  a  hearing;  nor  Justify  the  hearing  of 
one  party  and  his  witnesses  only  in  the- ab- 
sence of  and  without  notice  to  the  other 
party.  Second.  If  Mr.  Allmon  was  notified 
by  any  person  sent,  or  authorized  to  be  sent, 
by  the  lodge,  that  It  had  acted  upon  his  case, 
and  decided  that  he  was  no  longer  entitled  to 
benefits,  then  Mr.  Allmon,  If  he  received  no 
notice  and  was  given  no  hearing,  was  justi- 
fied in  immediately  resorting  to  the  courts 
for  legal  redress;  or  if  Mr.  Allmon  was  made 
to  believe  from  any  acts  or  declarations  of 
any  officer,  member,  or  agent  of  said  lodge 
that  the  lodge  had  acted  upon  his  case,  and 
decided  that  he  was  no  longer  entitled  to 
benefits  (though  not  expressly  authorized  by 
the  lodge  so  to  do  In  this  particular  instance), 
and  the  said  officer,  member,  or  agent,  by 
general  custom,  or  by  the  constitution  and 
by-laws  of  said  lodge,  was  Invested  with  gen- 
eral authority  to  so  act  or  so  speak,  then  Mr. 
Allmon,  If  he  received  no  notice,  and  was 
given  no  hearing,  was  justified  in  immedi- 
ately resorting  to  the  courts  for  legal  redress. 

Defendant's  prayers:  The  defendant  be- 
low prayed  as  follows:  First  That  the  court 
Instruct  the  jury  to 'find  for  the  defendant 
below.  Second.  If  the  Jury  shall  believe 
from  the  evidence  that  George  Allmon  was 
notified  that  he  bad  been  declared  by  the  re- 
lief committee  or  by  the  lodge  no  longer  en- 
titled to  benefits,  It  was  his  duty  to  apply 
to  the  lodge  for  a  bearing,  and  to  have  the 
matter  there  determined;  and,  if  he  did  not 
do  so,  he  cannot  maintain  this  action.  Third. 
It  was  the  duty  of  the  plaintiff  to  exhaust 
all  of  the  remedies  provided  by  the  consti- 
tution and  by-laws  of  the  order  to  which  he 
belonged,  and,  until  he  has  so  exhausted 
these  remedies,  he  cannot  maintain  an  action 
at  law. 

LORE,  0.  J.  (charging  the  jury).  In  this 
action,  George  Allmon,  the  plaintiff,  seeks  to 
recover  from  the  Delaware  Lodge,  No.  1,  I. 
O.  O.  F.,  the  corporation  defendant  a  bal- 
ance of  $81  for  sick  benefits,  which  he  claims 
is  due  to  him  under  the  constitution  and  by- 
laws of  the  society,  for  the  period  of  time 
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from  October  14,  1885,  to  March  6,  1896. 
It  to  conceded  that  the  plaintiff's  right  to 
recover  depends  upon  the  constitution  and 
by-laws  of  the  society.  They  constitute  the 
contract  between  the  parties,  and  govern  the 
case.  •  By  them  each  party  is  bound.  The 
plaintiff  can  recover  only  by  showing  com-' 
pllance  with  the  provisions  thereof.  Where 
the  constitution  or  by-laws  of  the  society 
provide  that  the  right  of  a  member  to  bene- 
fits shall  be  ascertained  in  a  particular  mode, 
that  mode  must  be  pursued  before  he  can 
enforce  his  supposed  right  In  the  courts,  un- 
less, by  the  action  of  the  society,  he  is  pre- 
vented from  taking  such  a  course.  This 
rule  Is  founded  both  on  the  authority  of 
well-considered  cases  and  upon  reason.  If 
a  member  was  permitted  to  refuse  or  neg- 
lect to  establish  his  right  to  benefits  by  the 
methods  provided  by  the  rules  of  the  so- 
ciety, the  operations  of  such  societies  would 
be  thrown  Into  confusion,  their  usefulness 
Impaired,  and  the  courts  would  be  burdened 
by  a  multitude  of  suits  about  contentions 
which  should  have  been  settled  elsewhere. 
It  -seems  that,  under  the  report  of  the  relief 
committee  of  the  society,  the  plaintiff  had 
been  receiving  sick  benefits  for  some  weeks 
theretofore,  up  to  October  14,  1895.  He 
claims  that  the  sum  so  paid  amounted  to 
$30.  The  society  claims  it  amounted  to 
$50.  At  that  date,  upon  the  report  of  the 
relief  committee,  the  payment  of  sick  dues 
to  the  plaintiff  was  stopped.  Section  6  of 
article  3  of  the  constitution  of  the  society 
provides  that,  should  any  dispute  arise  be- 
tween the  relief  committee  and  the  brother 
as  to  sick  benefits,  the  matter  should  be  re- 
ferred to  the  lodge  for  its  decision.  Should 
the  decision  of  the  lodge  be  adverse  to  the 
member,  the  constitution  provides  a  further 
remedy  by  an  appeal  to  the  grand  lodge  of 
Delaware.  It  is  conceded  by  the  counsel 
for  the  plaintiff  that  it  was  the  duty  of  the 
plaintiff  to  pursue  his  remedy  in  the  subor- 
dinate and  grand  lodges,  and  that  he  has  no 
standing  in  this  court  unless  he  was  pre- 
vented from  so  doing  by  the  unlawful  act 
or  proceeding  of  the  lodge  itself.  We  say 
to  you  that  that  is  the  law.  The  plaintiff 
was  bound  to  exhaust  his  remedy  under  the 
constitution  and  by-laws  within  the  lodges; 
and,  if  he  failed  so  to  do,  he  cannot  recover 
in  this  action  unless  he  was  unlawfully  pre- 
vented from  pursuing  such  remedy  by  the 
lodges  themselves.  You  will  note  that  this 
case  is  thus  brought  within  very  narrow 
limits;  that  is,  the  solution  of  this  one  ques- 
tion: Was  the  plaintiff  prevented  from  pur- 
suing and  exhausting  his  remedies  within 
the  lodges  by  any  unlawful  action  of  the 
Delaware  Lodge,  which  was  a  subordinate 
lodge?  If  the  plaintiff  was  so  unlawfully 
prevented,  the  lodge  cannot  set  up  its  own 
unlawful  act  as  a  bar  to  the  plaintiff's  re- 
covery. This  would  be  permitting  a  person 
to  take  advantage  of  his  own  wrong,  which 
the  law  will  never  suffer. 


The  claim  Is  that  the  matter  was  referred 
to,  heard,  and  determined  by  the  lodge  ex 
parte,  and  without  notice  to  the  plaintiff, 
and  that  he  thereby  was  unlawfully  pre- 
vented from  proceeding  in  the  lodge  accord- 
ing to  the  constitution  and  by-laws.  This 
being  the  excuse  of  the  plaintiff  for  not  pur- 
suing his  remedies  in  the  lodges,  it  must  te 
proved  by  a  preponderance  of  the  evidence 
in  this  case  to  your  satisfaction,  or  the  plain- 
tlff  cannot  recover.  Such  a  reference  and 
determination  by  the  lodge  means  some- 
thing. It  means  a  dispute,  raised  between 
the  relief  committee  and  the  member,  which 
is  referred  to  the  lodge  for  settlement,  which 
matter  is  heard  and  determined  by  the 
lodge.  It  is  for  you  to  say  whether  any 
such  reference  of  a  dispute  was  ever  made 
to  the  lodge,  either  by  the  plaintiff  or  by 
the  relief  committee.  If  there  was  no  such 
reference,  hearing,  and  determination  by 
the  lodge,  the  plaintiff  cannot  recover.  The 
report  of  the  relief  committee  that  they  had 
declared  the  plaintiff  off  the  sick  benefit 
list,  and  the  mere  acceptance  or  adoption  of 
such  report  by  the  lodge,  would  not,  In  law, 
amount  to  such  a  reference,  hearing,  and 
determination.  If  the  Jury  shall  believe 
from  the  evidence  that  the  plaintiff  received 
notice  that  he  had  been  declared  no  longer 
entitled  to  sick  benefits,  then  it  was  his  duty 
to  apply  to  the  lodge  for  a  hearing;  and,  if 
he  did  not  do  so,  he  cannot  maintain  his 
action. 

Verdict  for  defendant  below. 


(1  Pen.  149) 
LOUTH  et  ux.  v.  THOMPSON. 
(Superior  Court  of  Delaware.    Newcastle. 
Dec.  14,  1897.) 

Injuries  to   Wifb  —  Damages  —  Contbibutort 

Negligence  —  Burden  or  Proof— Defective 

Streets — Obstructions  on  Sidewalks. 

1.  Evidence  of  any  expenses  incurred  by  the 
husband,  or  loss  to  him  of  his  wife's  services. 
Is  inadmissible  in  a  suit  by  husband  and  wife 
for  damages  for  injuries  sustained  by  the  wife. 

2.  The  question  whether  or  not  a  plaintiff  is 
guilty  of  contributory  negligence  must  be  de- 
termined by  the  jury  from  all  the  evidence. 

3.  In  an  action  to  recover  damages,  based  up- 
on defendant's  negligence,  the  burden  of  es- 
tablishing such  negligence  is  upon  the  plaintiff. 

4.  If  a  defendant  seeks  to  avoid  liability  re- 
sulting from  his  negligence  by  plea  of  contribu- 
tory negligence,  the  burden  is  upon  him  to  es- 
tablish such  regligence. 

5.  A  city's  streets  are  public  highways,  but 
abutting  property  owners  have  a  right  to  place 
thereon  doorsteps,  stepping  stones,  hitching 
posts,  and  awning  posts,  which  every  one  is 
bound  to  take  notice  of  at  his  peril. 

6.  An  abutting  property  owner  has  the  right 
to  have  coal  holes,  cellar  doors,  aieaways  for 
light  or  ventilation  upon  die  pavement,  but 
must  not  keep  them  open  and  exposed  while  not 
in  use,  without  proper  protection  and  warping 
to  persons  using  the  pavement. 

7.  The  traveling  public  has  a  right  to  use 
every  portion  of  the  pavement,  and  has  a  right 
to  presume  that  there  are  no  dangerous  impedi- 
ments unprotected,  and  that  the  street  is  in  a 
reasonably  safe  condition. 
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8.  Any  act  or  obstruction  that  unnecessarily 
impedes  the  lawful  use  of.  the  .street  by  the  pub- 
lic is  a  nuisance. 

0.  Hie  consent  of  the  city  to  have  a  cellarway 
in  the  pavement  is  conditioned  upon  the  keeping 
of  the  same  guarded  and  protected. 

10.  A  foot  traveler,  using  the  pavement,  is  only 
bound  to  exercise  such  diligence  as  an  ordinarily 
careful  person  would  reasonably  exercise  under 
all  the  circumstances. 

11.  On  the  question  of  contributory  negligence 
in  an  action  for  damages  for  falling  into  an  open 
cellar  door  at  night,  the  jury  may  consider  the 
plaintiff's  familiarity  with  the  place  of  the  ac- 
cident, the  lights  and  its  surroundings  in  the 
night,  the  difficulty  of  seeing  the  open  door,  and 
every  other  circumstance  bearing  on  this  phase 
of  the  case. 

12.  On  the  question  of  defendant's  negligence 
in  an  action  for  injuries  sustained  by  falling 
into  his  open  cellar  door  at  night,  the  jury  may 
consider  whether  he  or  his  servants  left  the 
cellar  door  open,  without  proper  protection,  on 
the  night  of  the  accident,  when  not  in  use. 

13.  The  mere  fact  that  an  accident  happened, 
or  that  a  cellar  door  on  the  pavement  was  left 
open,  whereby  plaintiff  was  injured,  is  not  per 
se  evidence  of  negligence. 

14.  In  an  action  to  recover  for  injuries  received 
from  falling  into  an  open  cellar  door  in  front 
of  defendant's  premises,  the  doctrine  of  prox- 
imate or  remote  cause  has  no  bearing. 

15.  The  measure  of  damages  for  personal  in- 
juries received  by  a  wife  would  be  such  a  rea- 
sonable sum  as  would  compensate  her  for  her 
pain  in  the  past,  and  such  as  may  come  in  the 
future,  resulting  from  the  accident,  and  from 
such  permanent  injuries  aB  she  may  have  sus- 
tained by  the  accident. 

Action  by  Louis  Louth  and  Ella  Louth 
against  John  Thompson  for  injuries  alleged 
to  have  been  inflicted  upon  the  plaintiff  Mrs. 
Ella  Louth  by  reason  of  falling  through  an 
open  cellar  way  on  Delaware  street,  in  the 
city  of  Newcastle,  the  defendant  being  the 
tenant  of  the  premises.    Jury  disagreed. 

John  H.  Rodney,  for  plaintiffs.  Alexander 
B.  Cooper,  for  defendant 

At  the  trial,  Mr.  Rodney  having  proved  cer- 
tain facts  as  to  the  accident,  and  its  effects 
upon  her,  and  the  treatment  which  she  re- 
ceived from  her  physician  at  home,  and  his 
recommendation  that  she  go  to  a  hospital, 
asked  Mrs.  Louth  what  the  charges  were  to 
ber  at  the   hospital.     Defendant   objected. 

LORE,  C.  J.  This  question,  to  my  knowl- 
edge, has  previously  been  before  the  court, 
and  decided  since  I  have  been  on  the  bench. 
Unquestionably,  this  Is  an  action  at  common 
law  for  injuries.  The  rule  upon  the  point  Is 
very  well  laid  down  In  1  Chit  PI.  *73: 
"When  an  Injury  Is  committed  to  the  person 
of  the  wife  during  coverture  by  battery,  slan- 
der, etc.,  the  wife  cannot  sue  alone  In  any 
case,  and  the  husband  and  wife  must  join 
if  the  action  be  brought  for  the  personal  suf- 
fering or  Injury  to  the  wife;  and  in  such 
case  the  declaration  ought  to  conclude  to 
their  damage,  and  not  to  that  of  the  husband 
alone,  for  the  damages  will  survive  to  the 
wife  if  the  husband  die  before  they  are  re- 
covered. Care  must  be  taken  not  to  include 
in  the  declaration  by  the  husband  and  wife 
any  statement  of  the  cause  of  action  for 


which  the  husband  alone'  ought  to  sue. 
Therefore,  after  stating  the  injury  to  the 
wife,  the  declaration  ought  not  to  proceed  to 
state  any  loss  of  assistance,  or  expenses  sus- 
tained in  curing  her.  If  the  battery,  im- 
prisonment or  malicious  prosecution  of  the 
wife  deprive  the  husband  for  any  time  of  her 
company  or  assistance,  or  occasion  him  ex- 
pense, he  may  and  ought  to  sue  separately 
for  such  consequential  injuries."  We  think 
you  cannot  offer  evidence  upon  that  point 
Our  ruling  does  not  touch  anything  that  goes 
to  show  the  extent  of  her  injuries,  but  sim- 
ply goes  to  the  expenses  that  were  incurred 
by  reason  of  the  accident  and  for  the  loss  of 
service  to  the  husband. 

At  the  conclusion  of  the  plaintiff's  testi- 
mony, Mr.  Cooper,  for  defendant  moved  for 
a  nonsuit  on  the  ground  that  the  proof  dis- 
closed that  the  plaintiff  was  guilty  of  con- 
tributory negligence. 

LORE,  C.  J.  We  think  the  nonsuit  ought 
to  be  refused.  You  base  your  motion  for 
nonsuit  substantially  upon  the  fact  that  the 
plaintiff's  own  testimony  shows  clearly  con- 
tributory negligence  on  her  part.  We  think 
that  Is  a  question  for  the  Jury,  whether,  un- 
der all  the  circumstances  of  this  case,  she  ex- 
ercised such  reasonable  care  as  a  reasonably 
prudent  person  would  be  required  to  do  in 
using  a  public  street.  While  a  person  has 
the  privilege  to  extend  his  cellar  way  out 
into  the  street  it  is  only  for  certain  uses; 
not  to  keep  It  open. 

Plaintiffs'  prayers:  First  Public  streets 
and  alleys  are  presumed  to  be  free  from  ob- 
structions and  holes,  and  want  of  care  is  not 
to  be  presumed  on  the  part  of  one  injured  by 
the  same.  Second.  In  case  of  Injury  to  a 
stranger  by  reason  of  an  excavation  or  hole 
In  the  sidewalk  adjoining  a  public  road  or 
highway,  the  tenant  of  the  premises  Is  liable. 
Third.  Persons  who,  without  authority,  make 
or  continue  an  excavation  or  opening  in  a 
public  street  or  highway  for  a  private  pur- 
pose, are  responsible  for  all  injuries  to  in- 
dividuals resulting  from  the  highway  being 
less  safe.  In  this  case  it  is  contended  the 
leaving  the  cellar  way  open  was  without  au- 
thority. Fourth.  Assuming  that  the  right  to 
have  an  aperture  in  the  highway  has  been 
granted  by  the  proper  authority,  yet  the  oc- 
cupier of  the  premises  must  use  proper  pre- 
cautions to  protect  travelers  from  Injury  by 
It  Fifth.  Even  if  permission  be  given  by 
the  municipal  or  proper  authorities,  yet  such 
consent. being  conditioned  upon  certain  modes 
of  use,  if  the  opening  is  left  unguarded  it 
becomes  a  nuisance,  and  negligence  of  the 
defendant  is  established.  Sixth.  The  plaintiff 
was  only  bound  to  use  ordinary  care  and 
prudence,  and  was  not  required  to  seek  her 
way  with  eyes  to  the  ground,  but  had  a  right 
to  presume  that  the  street  waa  in  proper  con- 
dition.    That  the  plaintiff  was  bound  only 
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to  use  such  care  as  an  ordinarily  prudent 
person  would  exercise  under  like  circum- 
stances. That,  If  there  was  necessity,  the 
plaintiff  was  entitled  to  the  full  width  of  the 
public  highway  unobstructed;  and,  if  the 
jury  believe  from  the  evidence  that  the  plain- 
tiff stepped  upon  this  door  (especially  where 
the  same  was  raised  but  a  few  inches  from 
the  pavement),  in  the  proper  prosecution  of 
her  journey,  to  escape  a  crowd,— in  other 
words,  was  pressed  to  the  wall,— and  that  the 
whole  transaction  was  instantaneous,  she  is 
not  guilty  of  negligence  contributing  to  the 
accident  Seventh.  If  the  verdict  should  be 
for  the  plaintiffs,  it  would  be  for  such  rea- 
sonable sum  as  will  compensate  the  plaintiffs 
for  the  injuries  of  the  wife,  and  for  her  pain 
and  suffering  In  the  past,  and  such  as  may 
come  in  the  future,  resulting  from  the  ac- 
cident; and  for  such  permanent  injuries  as, 
from  all  the  evidence,  the  jury  may  believe 
she  has  sustained  by  the  accident. 

Defendant's  prayers.  The  defendant 
prayed  the  court  as  follows:  First.  The  bur- 
den of  proof  is  on  the  plaintiff  to  show  by  a 
preponderance  of  the  evidence  the  negligence 
of  the  defendant  Second.  The  plaintiff  was 
bound  to  use  ordinary  care  under  all  the  cir- 
cumstances. Third.  Cellar  doors  constructed 
and  used  under  a  city  ordinance  are  lawful, 
and  not  evidence  of  negligence  per'se.  They 
are  necessities  of  city  life;  and,  to  make 
defendant  liable,  some  positive  or  culpable 
negligence  In  leaving  the  door  open  must  be 
shown.  Fourth.  The  mere  accident  itself,  or 
the  abstract  fact  of  the  cellar  door  being 
open,  is  not  negligence  per  se.  Fifth.  The 
defendant  was  only  bound  to  use  reasonable 
care  in  using  the  cellar  door  for  the  purposes 
for  which  his  business  required.  Sixth. 
The  greatest  negligence  on  the  "part  of  the  de- 
fendant will  not  excuse  the  slightest  fault 
or  negligence  of  the  plaintiff.  If  she  was 
guilty  of  contributory  negligence,  she  cannot 
recover.  If  she  voluntarily  stepped  upon  the 
door,  'she  was  informed  of  at  least  possible 
danger,  and  did  it  at  her  risk.  If  there  was 
sufficient  light  to  see,  and  she  did  not  look, 
and  pay  attention  to  where  she  was  going, 
she  is  guilty  of  contributory  negligence,  or  if 
she  could  have  reasonably  avoided  the  acci- 
dent in  any  way.  Seventh.  Previous  knowl- 
edge by  the  plaintiff  of  the  locus  in  quo  Is 
evidence  of  negligence.  Eighth.  Where  one 
chooses  a  dangerous  way  when  there  is  a 
safe  one,  and  is  injured,  she  cannot  recover. 
Ninth.  The  plaintiff  being  a  married  woman, 
no  damage  can  be  recovered  except  for  the 
actual  injury  received;  only  for  what  is  the 
direct  and  Immediate  result  of  the  accident 
itself.  Tenth.  The  jury  are  the  exclusive 
judges  of  the  facts. 

LORE,  C.  J.  (charging  jury).  This  is  an  ac- 
tion on  the  case,  brought  by  Louis  Louth  and 
Ella  Louth,  his  wife,  the  plaintiffs,  against 
John  Thompson,  the  defendant,  to  recover 


damages  for  personal  injuries  to  the  plain- 
tiff's wife.  It  is  claimed  by  the  plaintiff  that 
on  the  night  of  Saturday,  the  10th  day  of 
March,  1894,  while  the  wife  plaintiff,  Ella 
Louth,  was  lawfully  and  properly  using  the 
sidewalk  in  front  of  the  grocery  store  and 
dwelling  house  of  the  defendant  Thompson, 
on  Delaware  street  in  the  city  of  Newcastle, 
In  this  county,  which  street  was  a  public 
highway,  that  she,  without  negligence  on  her 
part  in  passing  from  the  defendant's  store 
upon  the  sidewalk  fell  into  the  open  door  of 
the  defendant's  cellar  way,  which  cellar 
way  occupied  a  part  of  the  sidewalk,  the  door 
of  which  was  negligently  left  open;  that 
by  this  fall  she  was  internally  and  perma- 
nently Injured,  and  has  already  endured 
great  suffering,  and  is  likely  to  suffer  there- 
from in  the  future.  The  defendant  on  the 
other  hand,  claims  that  he  is  gnilty  of  no 
negligence;  that  the  cellar  way  was  a  law- 
ful one,  under  the  ordinances  of  the  city; 
that  it  had  existed  lmmemorlally;  that  the 
door  was  not  negligently  left  open  on  that 
night;  that  even  if  it  had  been  negligently 
left  open,  it  was  in  a  locality  with  which 
the  wife  plaintiff  was  familiar;  that  the 
place  was  well  lighted  by  street  and  store- 
window  lights  on  the  premises  and  in  the 
Immediate  neighborhood;  that  the  open  door 
could  have  been  easily  seen  if  she  had  exer- 
cised ordinary  caution;  and  that  she  negli- 
gently stepped  into  the  cellar  way,  was  there- 
fore guilty  of  contributory  negligence,  and 
cannot  recover.  You  will  observe  that  these 
contentions  are  diametrically  opposed  to  each 
other.  It  is  for  you  to  determine  which  of 
them  is  right,  under  the  evidence  In  the  case, 
governing  yourselves  by  the  rules  of  law  as 
the  court  shall  declare  them. 

The  plaintiffs'  right  to  recover  Is  based  up- 
on the  negligence  of  the  defendant  It  is, 
therefore,  necessary  for  them  to  satisfy  your 
minds  by  a  preponderance  of  evidence  that 
the  negligence,  if  any,  which  caused  the  In- 
jury, was  the  fault  of  the  defendant  If 
they  have  failed  so  to  do,  the  plaintiffs  have 
no  case.  The  burden  of  proving  such  negli- 
gence is  upon  the  plaintiffs.  "On  the  other 
hand,  if  the  defendant's  negligence  is  so 
proved,  and  he  seeks  to  avoid  liability  for 
such  negligence  upon  the  ground  of  contribu- 
tory negligence  on  the  part  of  the  wife,  then 
the  defendant  must  show  such  contributory 
negligence  on  the  part  of  the  wife  by  a  like 
preponderance  of  proof,  or  the  plaintiffs  will 
be  entitled  to  your  verdict."  The  respective 
rights  of  the  traveling  public  and  of  the 
owners  or  occupiers  of  property  abutting  up- 
on the  public  streets  of  cities,  like  the  one  in 
question,  are  quite  clearly  defined  in  leading 
and  well-considered  cases.  While  there  is 
some  conflict  in  these  authorities,  yet  it  is 
not  difficult  to  find  what  the  law  is,  at  least 
so  far  as  this  case  is  concerned.  Such 
streets  are  public  highways  from  building 
line  to  building  line.  The  pavement  or  foot- 
ways from  building  line  to  curb  are  usually 
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appropriated  to  foot  passengers.  The  whole 
width  of  that  footway  is  for  their  use,  sub- 
ject only  to  such  limitations  as  the  city  gov- 
ernment and  state  law  may  prescribe,— such 
as  the  right  of  owners  or  occupiers  of  abut- 
ting properties  to  place  thereon  stepping 
stones,  hitching  posts,  awning  posts,  door- 
steps running  out  a  certain  distance  Into  the 
pavement  for  the  purpose  of.  ascent  or  de- 
scent into  the  dwellings  or  buildings  thereon, 
area  ways  for  light  and  ventilation  of  such 
buildings,  covered  coal  holes,  and  cellar 
ways  with  doors,  as  in  this  case.  Some  of 
these,  like  doorsteps,  stepping  stones,  hitch- 
ing posts,  and  awning  posts  are  permanent, 
and  so  obvious,  that  any  danger  therefrom 
is  manifest,  and  every  one  is  bound  to  take 
notice  of  them  at  bis  peril.  Others,  such  as 
coal  holes  in  the  pavement  and  covered  cel- 
lar doors,  are  only  dangerous  when  defect- 
ively constructed,  or  left  open  and  exposed. 
The  right  of  the  public  was  to  use  every 
part  of  that  sidewalk  which,  in  its  lawful 
and  proper  condition,  was  available  for  foot 
travelers.  The  traveling  public  had  a  right 
to  presume  "that  there  was  no  dangerous 
impediment  or  pitfall  in  any  part  of  it,  with- 
out a  light  placed  to  give  warning  of  it,  or 
suitable  railing  to  protect  it"  (Durant  v. 
Palmer,  29  N.  J.  Law,  548),  or  some  other 
proper  and  safe  guards  placed  about  it 
"The  deviation  from  the  middle  of  the  side- 
walk is  not  necessarily  an  act  of  careless- 
ness." Id.  The  use  of  the  whole  width  of 
the  pavement  is  the  right  of  the  foot  traveler 
exercising  due  care.  In  Robinson  v.  City  of 
Wilmington,  8  Houst.  414,  32  Atl.  348,  the 
court  thus  states  the  law:  "It  was  not  the 
duty  of  the  plaintiff  to  be  searching  for  holes 
or  obstructions  in  the  street,  as  he  was  walk- 
ing along,  but  he  had  a  right  to  assume  that 
the  street  was  in  a  reasonably  safe  and 
passable  condition."  "Any  act  or  obstruc- 
tion that  unnecessarily  incommodes  or  im- 
pedes its  lawful  use  by  the  public  is  a  nui- 
sance." Durant  v.  Palmer,  29  N.  J.  Law, 
547.  On  the  other  hand,  it  is  conceded 
that  the  defendant,  who  occupied  premises 
abutting  on  the  street,  had  a  right  to  have 
and  maintain  within  the  limits  of  the  city 
ordinance  a  covered  cellar  way  out  in  the 
pavement,  to  be  used  in  connection  with  his 
dwelling  and  store,  for  access  to  and  from 
his  cellar.  But  the  law  is  well  expressed  in 
Jennings  v.  Van  Schaick,  108  N.  Y.  533,  1& 
N.  E.  426:  "But  the  consent  of  the  city  Is 
-conditioned  upon  certain  modes  of  use,  and, 
If  the  opening  is  left  unguarded,  it  becomes 
At  once  a  trap,  and  a  nuisance.  No  consent 
to  leave  it  open  and  unprotected  can  be  pos- 
sibly claimed."  Thompson  had  a  right  to 
open  his  cellar  doors,  and  to  keep  them 
-open,  so  as  to  meet  the  reasonable  con- 
venience and  necessities  of  his  business;  but 
he  had  no  right  to  leave  them  open  and  ex- 
posed while  they  were  not  so  in  use,  without 
proper  protection  and  warning  to  persons 
trai  eling  on  the  sidewalk.     "Such  person  is 


not  called  upon  to  anticipate  danger,  and  is 
not  negligent  for  not  being  on  his  guard.  If 
the  cellar  way  was  negligently  left  open  and 
uncovered,  it  was  a  positive  wrong.  It 
amounted  to  an  obstruction  of  the  street  It 
was  a  trap  set  for  the  unwary,  and  for 
those  hurried  or  inattentive."  McGuire  v. 
Spence,  91  N.  Y.  305. 

We  deduce  from  these  cases  two  rules: 
First  that  the  defendant  was  required  by 
law  to  properly  guard  those  cellar  doors 
when  open;  second,  that  the  foot  traveler 
on  the  pavement  was  only  bound  to  exercise 
such  care  and  diligence  as  an  ordinarily  care- 
ful person  would  reasonably  have  exercised 
under  all  the  circumstances  of  the  case. 
From  the  law  thus  stated,  as  applied  to  the 
evidence,  you  are  to  determine  the  negli- 
gence of  the  parties  to  this  suit.  Of  the  ex- 
istence, extent  and  character  of  that  negli- 
gence you  are  the  exclusive  judges.  In  deal- 
ing with  the  question  of  the  negligence  of 
the  wife  plaintiff,  you  should  properly  con- 
sider her  knowledge  of  or  familarity  with 
the  place  of  the  accident,  the  lights,  and  its 
surroundings  on  that  night;  the  ease  or  diffi- 
culty of  seeing  the  open  door,  whether  it  was 
in  the  shadow  or  In  the  light;  the  warning 
or  notice,  whatever  it  may  have  been,  to 
her,  of  stepping  first  upon  the  closed  door 
before  she  fell;  and  any  and  every  circum- 
stance that  the  evidence  gives  you  bearing 
upon  the  point  whether,  at  the  time  she  fell 
she  was  negligent,  or  was  exercising  such 
reasonable  care  as  an  ordinarily  prudent  and 
careful  person  would  do  under  like  circum- 
stances. So,  as  to  the  negligence  of  the  de- 
fendant you  should  consider  whether  he  or 
his  servants  left  that  cellar  door  open  on 
night  in  question,  when  it  was  not  in  use, 
and  when  it  should  have  been  shut  and 
without  proper  protection;  for  the  defendant  Is 
responsible  not  only  for  his  own  personal  negli- 
gence, but  also  for  the  negligence  of  his  serv- 
ants. The  mere  fact  that  the  accident  happen- 
ed, or  that  the  cellar  door  was  open,  Is  not,  in  It- 
self, evidence  of  negligence,  but  it  would  be 
negligence  If  It  was  left  open  and  unprotected 
to  the  danger  of  the  lawful  foot  traveler.  It  is 
the  law  that,  If  these  Injuries  resulted  from 
some  Independent  cause,  or  the  intervention 
of  some  third  party,  which  were  the  proxi- 
mate cause  of  the  injuries,  the  defendant 
could  not  be  held  responsible.  But  we  must 
say  to  you  that  in  our  judgment  the  doc- 
trine of  proximate  or  remote  cause  does  not 
apply  to  this  case.  Taking  the  law  as  de- 
livered to  you  by  the  court,  and  applying 
it  to  the  evidence  as  you  have  heard  it  in 
this  court  room,  you  are  to  solve  the  ques- 
tions presented,  and  reach  your  verdict  If 
you  believe  that  there  was  no  negligence  on 
the  part  of  Thompson,  or  that  granting  his 
negligence,  the  wife  plaintiff  contributed  to 
the  Injury,  your  verdict  should  be  for  the 
defendant  But  if  you  believe  the  defend- 
ant was  negligent  in  permitting  that  cellar 
door  to  be  open  on  that  night,  and  unguard- 
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ed,  and  that  the  wife  plaintiff  was  not  guilty 
of  contributory  negligence,  then  your  ver- 
dict should  be  for  the  plaintiffs.  Should 
your  verdict  be  for  the  plaintiffs,  the  meas- 
ure of  damages  will  be  such  a  reasonable 
sum  as  will  compensate  the  plaintiffs  for 
the  injuries  of  the. wife,  and  for  her  pain 
and  suffering  of  the  past,  and  such  as  may 
come  in  the  future,  resulting  from  the  acci- 
dent, and  for  such  permanent  Injuries  as, 
from  all  the  evidence,  the  Jury  may  believe 
she  has  sustained  by  the  accident  The  Jury 
disagreed. 

(US  Pa.  St.  60S) 
CLARK  v.  CITY  OP  PHILADELPHIA. 
(Supreme  Court  of  Pennsylvania.    April  18, 
1898.) 
Street  Improvements—  Damages. 
In    determining   damages    for   change   of 
street  grade,  the  mere  establishment  of  a  grade 
on  paper,  prior  to  the  one  which  was  consum- 
mated by  physical  construction,  cannot  be  con- 
sidered;   nor  can  the  fact  that  the  city  might 
have  fixed  a  more  favorable  grade  for  the  land- 
owner. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  Clarence  H.  Clark  against  the 
city  of  Philadelphia  for  damages  from 
change  of  street  grade  in  front  of  plaintiff's 
lots.  The  court,  in  its  general  charge,  while 
allowing  the  Jury  to  determine  whether  the 
establishment  on  paper  in  1886  of  the  grade 
did  any  injury  to  the  land,  required  them,  If 
they  found  it  did,  to  deduct  from  the  amount 
of  damages  therefor  any  benefits  the  land 
received  by  the  actual  construction  of  the 
street  at  such  grade.  The  rulings  complained 
of  related  chiefly  to  a  paper  grade  estab- 
lished in  1878.  Judgment  for  defendant 
Plaintiff  appeals.    Affirmed. 

The  assignments  of  error  are  as  follows: 
"(1)  The  court  below  erred  in  refusing  to 
allow  the  plaintiff  to  prove  by  William  H. 
Jones  the  following:  'Mr.  Clark:  I  repeat 
the  offer  made  by  me  on  page  48  of  the  ste- 
nographer's notes,  which  I  will  read  to  your 
honor.  I  offered  the  figures  to  show  the 
filling,  and  then  asked,  "Are  those  your  fig- 
ures?" I  will  read  the  previous  question: 
'Q.  Did  you  ever  make  an  estimate  of  the 
amount  of  filling  required  upon  those  prop- 
erties to  bring  them  to  the  grade  regulations 
of  1878  established  by  the  city?  A.  I  did. 
Q.  Are  those  your  figure??  The  purpose  be- 
ing to  put  plainly  upon  the  record  again  the 
offer  that  the  amount  of  filling  necessary 
to  bring  plaintiff's  properties  to  the  grade 
regulations  in  force  on  November  1,  1885,  is 
a  material  and  relevant  matter,  and  one 
which  I  am  entitled  to  have  before  the 
Jury.  I  repeat  that  offer;  adding  that  this 
offer  is  made,  not  as  an  Independent  item  of 


damage,  but  as  it  Influences  value.  (Oh 
Jected  to  by  Mr.  Miller.  Objection  sus- 
tained. Exception  noted  for  plaintiff.)'  (2) 
The  court  below  erred  In  questioning  the 
witness  George  W.  Hancock  as  follows:  "Q. 
But  you  are  quite  uncertain  to  what  height 
it  was  to  be  filled,  and  it  is  only  after  the 
passage  of  the  ordinance  of  1888  that  you 
find  the  height  established  according  to  the 
lines  of  1885.  Now,  how  can  you  estimate 
a  value,  In  view  of  that  uncertainty?  A 
There  was  a  grade  established  as  early— 
Q.  Ton  must  not  talk  about  that  grade  of 
1878.  That  Is  not  in  the  case.  I  am  putting 
the  question  as  to  the  uncertainty  which  you 
have  Just  spoken  of.  You  have  said  that 
after  this  grade  was  adopted  practically, 
and  the  work  was  done,  you  had  facts.  So 
you  had.  You  had  the  facts.  You  had  an 
established  grade  according  to  the  lines  on 
the  plan  of  1885.  Before  that  you  had  not 
facts.  Now,  before  you  had  facts,  how  could 
you  estimate  the  value  of  that  land?*  (3) 
The  court  below  erred  in  refusing  to  allow 
the  plaintiff  to  prove  by  George  W.  Han- 
cock the  following:  'Q.  I  understand  that 
there  could  have  been  a  more  favorable 
grade  for  the  development  of  the  plaintiff's 
property  than  the  grade  of  November  2, 
1885?  (Objected  to.  Objection  sustained. 
Exception  noted  for  plaintiff.)'  (4)  The  court 
below  erred  In  -affirming  defendant's  first 
point,  which  was  as  follows:  'First  The  Jury 
have  nothing  to  do  with  any  plan  earlier 
than  the  plan  of  1885.'  (5)  The  court  below 
erred  In  affirming  the  defendant's  second 
point,  which  was  as  follows:  'Second.  The 
Jury  have  nothing  to  do  with  the  question 
whether  the  city  might  have  fixed  a  more 
favorable  grade  for  Mr.  Clark  than  It  has 
fixed.'  (6)  The  court  below  erred  In  affirm- 
ing the  defendant's  third  point  subject  to 
the  consideration  set  forth  in  the  general 
charge,  which  third  point  was  as  follows: 
Third.  No  suit  can  be  brought  for  damages 
because  of  the  change  of  a  street  height  on 
the  city  plan.  The  damage  is  not  done  un- 
til the  work  is  performed.  The  question, 
then,  Is  whether  the  property  Is  worth  more 
or  less  after  the  street  Is  constructed  to  the 
new  grade  than  it  was  under  the  conditions 
Immediately  preceding  the  construction,' " 

Joseph  S.  Clark,  for  appellant  B.  Spen- 
cer Miller,  Asst  City  Sol.,  and  John  L.  Ktn- 
sey,  City  SoL,  for  appellee. 

PEB  CURIAM.  We  find  nothing  in  this 
record  that  would  Justify  a  reversal  of  the 
Judgment  Defendant's  points  recited  in  the 
fourth,  fifth,  and  sixth  specifications  were 
rightly  affirmed,  and  there  appears  to  be  no 
error  in  the  learned  Judge's  rulings  referred 
to  in  the  first  three  specifications.  Judgment 
affirmed. 
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(J86  Pa.  St  471> 

In  re  POHTtrONDO'S  ESTATE. 
Appeal  of  DUGRO. 
(Supreme  Oourt  of  Pennsylvania.     April  11, 
1898.) 
Wn-ts— Election  or  Widow. 
Election   of   widow   to   take  against  hus- 
band's will,  whereby  she  became  entitled  to  half 
of  the  realty  for  life,  and  half  the  personalty  ab- 
solutely, does  not  require  immediate  distribu- 
tion, or  prevent  carrying  out  the  scheme  of  the 
will,  so  far  as  concerns  income  for  testator's 
mother  during  life;   the  will,  after  specific  de- 
vises and  bequests,  giving  the  residue  in  trust 
to  pay  the  income  to  the  widow  and  the  moth- 
,er,  for  life,  two-thirds  to  the  former  and  one- 
third  to  the  latter,  with  remainders  over  as  to 
the  principal  on  death  of  the  widow,  though 
the  final  distribution  will  be  on  a  basis  of  only 
half  the  estate. 

Appeal  from  orphans'  court,  Philadelphia 
county. 

In  the  matter  of  the  estate  of  Juan  F.  Por- 
tuondo,  deceased.  From  decree  dismissing 
exceptions  to  the  adjudication  of  the  audit- 
ing judge  on  the  account  of  the  executors  of 
said  deceased,  Maud  Dugro,  his  stepdaugh- 
ter, a  legatee,  appeals.    Affirmed. 

The  opinion  of  the  court  below  (Ferguson, 
J.)  Is  as  follows: 

"The  testator,  after  some  specific  devises 
and  bequests,  gave  all  the  rest,  residue,  and 
remainder  of  his  estate  to  his  executors  In 
trust  to  Invest  the  same,  and  of  the.net  In- 
come arising  therefrom  pay  to  his  wife  dur- 
ing the  full  term  of  her  natural  life  two- 
thirds  thereof,  and  the  remaining  third  of 
said  net  income  to  his  mother  during  the  life- 
time of  his  said  wife.  In  case  of  the  death 
of  his  mother,  her  share  of  the  said  income 
was  to  be  paid  to  his  sisters;  and,  in  case  of 
the  death  of  his  wife,  then  the  whole  prin- 
cipal of  his  estate  was  to  be  divided  into 
three  parts,  of  which  he  gave  to  his  step- 
daughter one-third  absolutely;  to  his  execu- 
tors, in  trust  for  the  children  of  his  stepson, 
another  third;  and  to  his  mother  the  re- 
maining third;  and,  in  case  of  her  death  dur- 
ing the  life  of  his  wife,  .then  this  one-third 
was  to  go  to  his  sisters.  The  scheme  of  the 
testator's  will  was  therefore  very  plain  and 
simple,  if  nothing  had  happened  to  Interfere 
with  It.  But  his  widow  exercised  the  right 
given  her  by  the  law,  and  elected  to  take  the 
share  of  bis  estate  to  which  she  was  enti- 
tled under  the  intestate  laws.  As  there  was 
no  issue,  she  thereby  became  entitled  to  one- 
half  of  the  real  estate  for  life,  and  one-half 
of  the  personal  estate  absolutely.  Thus  the 
plan  of  the  testator  was  frustrated,  and  the 
trtfst  estate  which  he  undertook  to  establish 
for  the  support  of  his  wife  and  his  mother 
was  destroyed,  to  the  extent  of  having  one- 
half  of  the  principal  thereof  taken  away. 
The  questions  presented  by  the  exceptions 
were:  First,  whether  the  trust  for  the  ben- 
efit of  the  mother  remained  intact,  notwith- 
standing the  widow's  election;  and,  second, 
whether  the  widow  was  now  to  be  consid- 
ered as  If  she  were  naturally  dead,  and  the 
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balance  of  the  principal  distributed  as  pro- 
vided by  the  will  of  the  testator  upon  the 
happening  of  that  event 

"It  was  contended  that  In  Ferguson's  Es- 
tate, 188  Pa.  St  208,  20  AtL  946,  Vance's 
Estate,  141  Pa.  St  201,  21  Atl.  643,  and 
Woodbunrti  Estate,  151  Pa.  St  586,  25  AtL 
145,  It  was  held  by  the  supreme  court  that 
the  election  of  the  widow  to  take  against  the 
will  of  her  husband  was  equivalent  to  her 
death,  and  therefore  the  payment  of  the  be- 
quests to  those  in  remainder  was  accelerat- 
ed, and  they  became  presently  due  and  pay- 
able,- as  if  she  were  actually  dead.  This  is, 
no  doubt,  the  law  as  declared  by  these  cases, 
when,  .under  the  will,  there  Is  no  other  pur- 
pose to  be  served  than  to  maintain  the  es- 
tate for  the  widow  during  her  lifetime.  Her 
election  is  then  equivalent  to  her  death.  The 
law  Is  different  when  there  are  other  trusts 
In  the  will  besides  those  for  the  widow. 
Then  the  intention  of  the  testator  with  ref- 
erence to  these  is,  as  far  as  possible,  to  be 
carried  out  and  performed.  As  was  said  In 
Ferguson's  Estate:  'The  principle  is  well 
settled  that  equity  will  depart  from  the  lit- 
eral provisions  of  a  will  in  order  to  carry 
out  a  superior  or  preferred  intent  of  the 
testator,  which  would  otherwise  fail.  But 
the  object  is  not  to  produce  a  distribution 
which  the  court  may  think  more  equal  or 
more  equitable,  but  to  approximate  as  close- 
ly as  possible  to  the  scheme  of  the  testator, 
which  has  failed  by  reason  of  intervening 
rights  or  circumstances.  Hence  the  regular 
order  of  the  will  is  never  departed  from  ex- 
cept of  necessity,  and  then  only  to  the  ex- 
tent that  necessity  requires.'  In  Vance's  Es- 
tate the  supreme  court  said:  'By  such  elec- 
tion the  widow  takes  her  share  as  if  her 
husband  had  died  intestate,  and  the  will 
then  operates  on  the  rest  of  the  estate  pre- 
cisely as  If  the  widow  were  dead.  A  court 
of  equity  will  Interpose,  if  necessity  requires, 
to  preserve  the  intention  of  the  testator  from 
destruction;  but  such  Interposition  should 
never  take  place  in  favor  of  a  subordinate, 
as  against  a  preferred  or  superior,  intent' 
In  Woodburn's  Estate  the  court  said:  "When, 
therefore,  the  testator's  only  discoverable 
purpose  failed  or  was  superseded  by  the 
widow's  election  to  take  against  the  will,  the 
trust  established  only  to  serve  that  purpose 
became  useless  and  ended.'  In  this  case  the 
testator  created  a  trust  for  the  benefit  of 
two  persons,  his  wife  and  his  mother.  His 
wife,  by  her  election,  destroyed  that  created 
for  her.  That  Is  the  end  of  that  but  how 
could  she  by  any  act  destroy  the  trust  creat- 
ed for  his  mother,  by  which  she  is  entitled 
to  one- third  of  the  Income  of t  the  residuary 
estate  during  the  life  of  the  wife,  If  by  any 
possibility  this  trust  can  be  executed?  This 
Is  not  a  trust  for  the  widow  alone.  There  is 
another  person  Interested,  and,  aa  long  as  the 
purpose  of  the  testator  with  reference  to  her 
can  be  performed,  It  must  be  done.  The 
scheme  of  the  will  Is  not  to  be  departed  from 
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except  when  necessity  requires,  and  there  10 
no  such  necessity  in  this  case,  because,  even 
after  the  widow's  one-half  has  been  taken 
from  the  residuary  estate,  enough  can  be  set 
apart  to  secure*  to  the  mother  the  Income 
which  the  testator  Intended  she  should  have 
during  his  wife's  lifetime.  She  will  be  dis- 
appointed In  not  receiving  the  share  of  the 
principal  upon  the  widow's  death  that  the 
testator  said  she  should  have.  This  cannot 
now  be  helped,  but  the  income  that  the  tes- 
tator intended  for  her  during  the  life  of  his 
widow  can  be  preserved,  and  this  it  is  the 
duty  of  this  court  to  do. 

"It  was  contended  that  the  will  of  the 
testator  only  operated  upon  what  was  left 
after  the  widow's  one-half  of  the  personalty 
had  been  taken,  and  therefore  the  mother 
was  entitled  to  only  the  income  upon  one- 
third  of  this  balance.  While  it  is  true  that, 
when  the  time  for  final  distribution  of  the 
principal  arrives,  it  will  only  be  what  is  left 
that  is  to  be  distributed,  and  the  distribu- 
tees will  then  receive  only  one-third  of  a 
half,  respectively,  Instead  of  one-third  of  the 
whole  residuary  estate,  yet  until  that  time, 
by  the  terms  of  the  testator's  will,  the  moth- 
er Is  entitled  to  one-third  of  the  income  of 
the  whole  residuary  estate;  and  as  this  ob- 
ject and  purpose  of  the  testator  can  be  car- 
ried out,  notwithstanding  the  widow's  election, 
we  think  that  in  equity  and  Justice,  and  up- 
on the  authority  of  the  cases  above  cited, 
that  it  should  be  done.  The  exceptions  are 
all  dismissed.  The  schedule  of  distribution 
will,  however,  be  amended,  In  that  the  leg- 
acy of  $1,000  to  Edna  Faunce  will  not  be 
deducted  before  the  widow's  share  is  ascer- 
tained.'' 

A.  T.  Freedley,  for  appellant  M.  Hamp- 
ton Todd  and  Wm.  F.  Johnson,  for  appellees. 

PER  CURIAM.  The  decree  In  this  case  is 
affirmed  on  the  opinion  of  the  learned  court 
below.  Decree  affirmed  and  appeal  dismiss- 
ed at  the  cost  of  the  appellant 


(185  Pa.  St.  427) 
MUIiCAHEY  et  ux.  v.  ELECTRIC  TRAC- 
TION CO. 

(Supreme  Court  of  Pennsylvania.     April  11, 
1898.) 

Stkekt  Railways — Accident  on  Track — 
Negligence. 

A  street-railway  company  is  not  liable  for 
death  of  boy,  16  years  old,  occasioned  by  his 
suddenly  running  against,  or  immediately  in 
front  of,  the  car,  so  that  the  motorman  had  no 
opportunity  to  prevent  collision. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Martin  Mulcahey  and  wife  against 
the  Electric  Traction  Company.  Judgment 
for  defendant    Plaintiffs  appeal.    Affirmed. 

W.  Horace  Hepburn,  for  appellants.  Dallas 
Sanders  and  Thomas  Learning,  for  appellee. 


PER  CURIAM.  It  was  clearly  established 
by  the  testimony  of  the  plaintiff  that  the  ac- 
cident was  occasioned  by  the  boy  suddenly 
running  against  the  car,  or  upon  the  track 
Immediately  in  front  of  the  car.  He  was  16 
years  of  age,  and  responsible  for  his  acts. 
There  was  no  opportunity  for  the  motorman 
to  prevent  the  collision,  and  in  such  circum- 
stances, as  we  have  many  times  held,  there 
can  be  no  recovery.   Judgment  affirmed. 


085  Pa.  St.  420) 

In  re  FORD'S  ESTATE. 

Appeal  of  RICHARDS  et  al. 

(Supreme  Court  of  Pennsylvania.    April  11, 

1898.) 

EXEOUTOBS  AND  TRUSTERS— DEVASTAVIT—  VOLUN- 
TARY Conveyance* 
Where  the  children  of  testator,  to  whom 
he  had  made  bequests  somewhat  obscure  in 
meaning,  execute  an  instrument  declaring  his 
intention  to  have  been  that  they  respectively 
'enjoy  for  life  only  the  Income  of  a  certain  part 
of  the  estate,  and  agreeing  that  they  hold  the 
property  in  trust  for  themselves  for  life,  and 
from  their  respective  deaths  for  their  respective 
children,  the  part  going  to  children  of  one  of 
them,  who  was  an  executor,  is  not  liable  for 
his  subsequent  misappropriation  of  funds  of  the 
estate,  as,  even  if  the  others  were  not  estopped 
to  assert  1t  his  agreement  for  the  benefit  of 
his  children  was  not  a  voluntary  conveyance, 
and,  even  if  he  was  a  trustee  as  to  the  others, 
he  could  contract  with  them  as  to  his  individual 
share. 

Appeal  from  orphans'  court  Philadelphia 
county. 

In  the  matter  of  the  estate  of  Isaac  Ford, 
deceased.  From  a  decree  affirming  the  ad- 
judication of  the  auditing  judge  on  the  ac- 
count of  the  Fidelity  Insurance,  Trust  & 
Safe-Deposit  Company,  substituted  trustee 
under  the  will  of  deceased,  Lizzie  F.  Rich- 
ards and  others,  children  and  grandchildren 
of  deceased,  other  than  the  children  of  his 
deceased  son,  Henry  C.  Ford,  appeal.  Af- 
firmed. 

The  opinion  of  the  auditing  judge  is  as  fol- 
lows (Penrose,  J.): 

"The  decedent  died  March  6,  1876.  By 
his  will,  executed  two  days  before  his  death, 
he  devised  certain  real  estate  to  his  wife. 
Amanda  Ford,  for  life  (directing,  also,  that 
one-third  of  the  Income  of  his  residuary  es- 
tate should  be  paid  to  her),  and  gave  $20,000 
absolutely  to  his  son  Henry  C.  Ford,  and  to 
each  of  his  daughters,  Hannah  A.  Turner. 
Sallie  Ford,  and  Lizzie  Ford;  $10,000  to  the 
trustees  of  Crozer  Theological  Seminary,  in 
trust  as  there  set  forth;  and  $1,000  to -the 
trustees  of  the  Fifth  Baptist  Church  of  Phila- 
delphia; one-fifth  'of  the  remaining  two- 
thirds  of  income  to'  Henry  C.  Ford;  and  one- 
fifth  each  to  Hannah  A.  Turner,  Sallie  Ford, 
and  Lizzie  Ford,  'and  to  their  heirs.*  The 
remaining  fifth  of  two-thirds  of  the  Income 
Of  the  residuary  estate  was  given  to  Amanda 
Ford  and  Henry  C.  Ford  In  trust  'to  invest 
*    *    *    for  the  benefit  of  his  son  Isaac  Al- 
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bert  Ford,  described  as  being  of  "unsound 
mind,  and  unfit  to  take  charge  of  his  share 
of  Income';  and  if  he  dies  without  issue,  and 
not  having  gained  his  reason,  'his  accumu- 
lated share  to  revert  to'  the  testator's  other 
children  or  their  heirs;  and  In  the  event  of 
the  decease  of  any  of  my  children,  leaving  no 
issue,  *  *  •  the  share  of  Income  of  such 
decedent  to  be  equally  divided  among  my 
surviving  children,  or  their  heirs.'  Mrs. 
Amanda  Ford  and  Henry  O.  Ford  were  ap- 
pointed executors,  and  letters  testamentary 
were  duly  granted  to  them  by  the  register. 
On  the  16th  November,  1876,  Mrs.  Amanda 
Ford,  Henry  C.  Ford  and  (Emily)  his  wife, 
William  M.  Turner  and  (Hannah  A.  Turner) 
his  wife,  Sallle  Ford,  and  Lizzie  Ford  execut- 
ed under  their  hands  and  seals  an  instru- 
ment In  writing,  by  which,  after  reciting  the 
provisions  of  the  will  as  to  the  income  of 
the  residuary  estate,  the  declarations  of  the 
testator,  two  days  after  its  execution,  that  he 
Intended  by  said  provisions  that  his  said 
children  should  enjoy  and  control  only  the 
Income  of  their  said  respective  one-fifth 
shares  for  their  respective  lives,' the  chari- 
table gifts,  and  the  wish  of  the  parties  that 
they  should  be  paid  notwithstanding  the  in- 
validity caused  by  the  death  of  the  testator 
within  a  calendar  month  after  the  execution 
of  the  will;  reciting  further  that  the  said 
Amanda  Ford,  in  consideration  of  this  agree- 
ment, and  in  lieu  and  waiver  of  her  right 
of  election  to  claim  any  interest  in  the  prop- 
erty and  estate  of  Isaac  Ford,  deceased, 
otherwise  than  under  his  said  will  and  this 
agreement,  has  agreed  to  receive,'  and  the 
other  parties  to  assign  to  her,  all  their  right, 
etc.,  in  certain  real  estate  and  personal  prop- 
erty there  mentioned,— they,  the  said  children 
of  the  testator,  with  the  wife  of  Henry  C. 
Ford  and  the  husband  of  Mrs.  Turner,  In 
consideration  of  the  premises,'  granted,  etc., 
to  Mrs.  Ford,  In  fee,  the  real  estate  men- 
tioned, and  assigned  the  said  personal  prop- 
erty. Provision  was  also  made  for  the  pay- 
ment of  the  charitable  gifts,  and  further  as 
follows:  That  the  said  Henry  C.  Ford  and 
(Emily)  bis  wife,  William  M.  Turner  and 
(Hannah  A.)  his  wife,  Sallle  Ford,  and  Lizzie 
Ford  do  hereby  acknowledge,  testify,  declare, 
and  agree  that  we  hold  the  residue  of  our  re- 
spective said  two-fifteenths  shares  of  the 
residue  of  the  property  and  estate  of  Isaac 
Ford  •  *  *  in  trust  to  and  for  the  only 
proper  use  and  behoof  of  ourselves  for  our 
respective  lives,  and  from  and  Immediately 
after  our  respective  deaths  to  and  for  the 
only  proper  use  and  behoof  of  such  of  our 
respective  children  as  shall  then  be  living 
at  our  respective  deaths,  and  the  Issue  of 
such  children  as  may  be  then  deceased,  their 
heirs  *  *  *  and  assigns,  forever,  in  equal 
shares,  as  tenants  in  common;  *  *  *  and 
in  case  either  of  us  should  die  without  leav- 
ing, him  or  her  surviving,  a  child,  children, 
or  issue  of  any  deceased  child  or  children, 
then  to  and  for  the  only  proper  use  and  be- 


hoof of  our  respective  right  heirs,— so,  how- 
ever, that  the  share  of  Isaac  Albert  Ford,  as 
such  right  heir,  therein,  shall  go  to  the  trus- 
tees, and  be  under  and- subject  to  the  trusts 
and  limitations  declared  In  said  will  of  and 
concerning  his  devise  and  bequest  therein.' 
Various  accounts  were  filed  by  the  executors 
and  trustees,  viz.'  in  November,  1890,  May 
1,  1894,  and  March  27, 1896,  which  were  duly 
adjudicated;  and,  in  the  interval  between 
the  account  of  1894  and  that  of  1896,  it  was 
discovered  that  Henry  C.  Ford  had  misap- 
propriated funds  of  the  estate  to  the  amount 
of  about  $87,000.  He  was  discharged  from 
the  executorship  and  trusteeship  May  2, 
1896;  and  on  the  21st  November,  1896,  the 
present  accountant,  the  Fidelity  Insurance, 
etc.,  Company,  was  appointed  'trustee  in  place 
of  Henry  C.  Ford,  trustee  under  the  will  of 
Isaac  Ford,  deceased,  of  the  trust  property 
and  estate  set  forth  in  the  adjudication  made 
May  8,  1896,  and  the  schedule  of  distribution 
thereunder.'  Mrs.  Turner  died,  as  represent- 
ed in  the  petition  by  Henry  C.  Ford  for  his 
discharge,  in  September,  1891,  leaving  seven 
children,  as  there  set  forth.  Sallle  Ford  is 
now  the  wife  of  Hamilton  C.  Haines,  and 
Lizzie  Ford  the  wife  of  Horace  E.  Richards. 
Henry  0.  Ford,  as  further  represented,  died 
August  17,  1896,  leaving  four  children,— 
Frank  R.  Ford,  Isaac  Ford,  Harry  H.  Ford, 
and  Ralph  L.  Ford,  a  minor  having  no  guard- 
ian. He  also  left  a  wife,  Savannah  Ford. 
The  account  was  admitted  to  be  correct,  and 
the  only  question  submitted  for  the  consider- 
ation of  the  court  was  the  validity  of  the 
deed  of  November  16,  1876,  so  far  as  con- 
cerns the  interest  limited  to  the  children  of 
Henry  G.  Ford  at  bis  death;  it  being  contend- 
ed by  Mr.  Johnson  that,  Henry  C.  Ford  being 
trustee,  under  the  will  of  the  testator,  for  the 
other  parties  to  the  agreement,  the  latter 
were  not  bound  by  Its  stipulations  so  far  as 
his  share  of  the  estate  was  concerned,  and 
also  that  as  against  such  other  parties  the 
limitation  to  his  children  was  simply  a  vol- 
untary conveyance,  void  as  to  then  existing 
creditors. 

"It  must,  perhaps,  be  concedeu  that  the 
children  of  the  testator,  under  the  gift  in  the 
will  of  a  share  of  income  to  them,  respec- 
tively, and  their  heirs,'  were  entitled  abso- 
lutely to  a  corresponding  share  of  the  corpus 
of  the  estate;  but  in  that  case,  if  any  trust 
was  created  by  the  will,  it  was  only  by  rea- 
son of  the  direction  to  pay'  to  the  widow 
one-third  of  the  Income,  and  the  necessity 
that  the  whole  estate  should  be  held  in  order 
that  she  might  have  one-third  of  the  Income, 
and  not  the  income  of  one-third.  Wllen's 
Appeal,  105  Pa.  St.  121.  The  trust  was 
purely  for  the  benefit  of  the  widow,  and  the 
relation  of  trustee  and  cestuis  que  trustent 
can  scarcely  be  said  to  have  existed  be- 
tween Henry  C.  Ford  and  the  other  children 
of  the  testator.  Moreover,  the  disability  of 
a  trustee  to  contract  with  his  cestuis  que 
trustent  only  relates  to  the  trust  property, 
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not  to  the  Individual  estate  of  the  trustee 
himself,  even  though  he  derives  title  to  the 
latter  under  the  instrument  creating  a  trust 
for  the  others;  and  in  the  present  case 
Henry  C.  Ford  was  neither  buying  from  nor 
selling  to  his  cestuis  que  trustent,— assum- 
ing that  under  the  will  they  were  such.  He 
was  simply  dealing  with  an  estate  of  which 
he  was  the  absolute  owner,  and  which  the 
other  persons  taking  under  the  will  could 
not  In  any  manner  Interfere  with,  or  deprive 
him  of.  Of  course,  those  whose  rights  had 
their  origin  in  the  agreement  of  November 
16, 1876  (viz.  the  children,  born  or  to  be  born, 
of  the  original  parties),  took  in  strict  subor- 
dination to  all  its  provisions,  and  cannot 
now  set  up  or  allege  disability  growing  out 
of  a  trust  relation  which  did  not  begin  until 
the  transaction  was  fully  consummated. 
With  regard  to  the  suggestion  that  the  trans 
action  is  to  be  regarded  as  a  voluntary  con- 
veyance in  fraud  of  the  rights  of  the  bene- 
ficiaries under  the  will  of  the  decedent,  but 
little  need  be  said.  That  legatees  or  cestuis 
que  trustent  bear  such  a  relation  to  an  ex- 
ecutor or  trustee  that  any  voluntary  settle- 
ment he  may  make  in  favor  of  his  wife  or 
children  is  void  as  to  them,  though  he  has 
not  committed,  and  does  not  intend  to  com- 
mit, a  devastavit,  is  a  startling  proposition. 
His  liability  Is  that  of  depositary  or  bailee, 
not  that  of  debtor.  It  is  wholly  unlike  the 
case  of  the  maker  of  a  promissory  note  not 
yet  matured,  who  is  a  debtor  from  the  begin- 
ning, though  the  time  of  payment  is  suspend- 
ed. "Debltum  in  present!,  solvendum  In  fu- 
ture" In  the  event  of  his  insolvency  or 
bankruptcy,  the  legatees  or  cestuis  que 
trustent— there  having  been  no  devastavit— 
would  not  share  in  the  distribution  of  his 
estate,  nor  would  they  be  scheduled  as  cred- 
itors. And  if  it  be  conceded  that  they  are 
creditors,  as  the  voluntary  conveyance  by 
their  debtor  is  only  invalid  as  to  them,  they 
may  waive  their  rights,  and  agree  that  it 
shall  be  made,  as  in  the  present  case  they 
have  done,  by  uniting  in  the  conveyance, 
and  binding  themselves  by  seal.  But  the 
transaction  is  not  to  be  regarded  as  In  any 
sense  a  voluntary  conveyance,  and  It  is  ad- 
mitted that  when  it  was  entered  into  no 
fraud  was  contemplated  by  Henry  C.  Ford, 
who  had  not  then,  nor  did  he  for  many  years 
after,  become  delinquent  in  the  management 
of  the  estate.  It  was  simply  the  carrying 
into  execution  of  what  all  of  the  parties  be- 
lieved, and  what  they  asserted  in  the  most 
solemn  manner,  was  the  will  of  the  owner  of 
the  estate  with  which  they  were  dealing. 
They  were  all  of  full  age,  and  had  the  right 
to  waive  the  benefit  of  the  law  requiring 
wills  to  be  in  writing.  The  written  will  was 
obscurely  expressed,  but  the  testator  had 
told  them  what  he  intended;'  and  this  they 
agreed  should  be  done  Irrespective  of  tech- 
nicalities or  rules  of  interpretation.  The 
agreement  of  the  others  to  this  effect  was  a 
valid   consideration   for   the  agreement  of 


each,  and  the  limitations  to  the  children  of 
the  first  takers  are  to  be  regarded  as  if  the 
written  will  had  expressed  them  in  terms. 
In  the  opinion  of  the  auditing  judge,  the 
estate  given  to  the  children  of  Henry  G. 
Ford  cannot,  except  by  their  voluntary  act, 
be  taken  or  In  any  way  be  made  liable  for 
his  debt  to  the  trust  estate,  nor  can  they  be 
deprived  of  it  on  the  ground  that  It  was  cre- 
ated by  a  conveyance  from  their  father  not 
supported  by  consideration.  The  balance 
of  principal  shown  by  the  supplemental  ac- 
count, composed  as  there  indicated  ($122,- 
628.17),  will  be  held,  and  the  balance  of  in- 
come ($2,448.33),  less  clerk's  fees  ($20),  ap- 
plied in  accordance  with  the  provisions  of 
the  will  of  the  testator,  and  the  agreement 
of  November  16,  1876;  the  estate  being  held 
in  trust  during  the  lifetime  of  Mrs.  Amanda 
Ford,  in  order  that  she  may  receive  the  por- 
tion of  income  to  which  she  Is  so  entitled. 
The  certificate  of  counsel  for  the  accountant 
as  to  the  securities  belonging  to  the  trust 
estate,  as  set  forth  .in  said  account,  will  be 
presented  to  the  auditing  judge,  in  accord- 
ance with  the  rule  in  such  case  provided; 
such  certificate,  when  approved,  to  be  an- 
nexed and  made  part  of  this  adjudication. 
It  is  ordered  and  adjudged  that  the  account 
be  confirmed  nisi  on  payment  of  clerk's 
fees." 

John  O.  Johnson,  for  appellants.  Craw- 
ford, Loughlin  &  Dallas,  for  appellees. 

PER  CURIAM.  We  are  entirely  satisfied 
with  the  disposition  of  this  case,  as  made  by 
the  learned  auditing  Judge,  and  confirmed 
by  the  court  below.  We  therefore  affirm 
the  decree  upon  the  opinion  of  the  auditing 
judge.  Decree  affirmed,  and  appeal  dismissed, 
at  the  cost  of  the  appellants. 


(186  Pa.  St  496) 

CORCORAN  v.  WANAMAKER  et  aL 

(Supreme  Court  of  Pennsylvania.   April  11, 

1898.) 

Employes— Ixjurt  from  Acid  —  Negligence  o» 
Master. 
An  employe  in  a  laundry,  whose  sight  is 
destroyed  by  poisoning  from  the  fumes  of  acids 
used  in  the  business,  cannot  hold  the  employ- 
ers therefor;  It  not  being  shown  that  they 
knew  such  use  of  acids  would  have  such  effect, 
or  that  it  was  not  customary  to  use  acids  in 
laundries  in  the  manner  and  proportions -used 
by  them. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  Julia  Corcoran  against  John  Wan- 
amaker  and  others  for  damages  for  loss  of 
plaintiff's  sight  by  poisoning  from  fumes  of 
acids  used  In  defendants'  laundry,  in  which 
plaintiff  was  an  employe.  Thera  was  Judg- 
ment of  nonsuit,  which  the  court  refused  to 
take  off,  and  plaintiff  appeals.    Affirmed. 

J.  Martin  Rommel,  for  appellant  W.  £■. 
Nevin  and  P..  F.  Hothermel,  Jr.,  for  appel- 
lees. 
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PER  CURIAM.  There  la  no  evidence  that 
the  defendants  had  any  knowledge  that  the  use 
of  the  acids  complained  of  would  produce  the 
-disease  from  which  the  plaintiff  suffered,  and 
there  was  no  proof  that  it  was  not  customary 
to  use  acids  in  laundries  in  the  same  manner 
and  proportions  as  they  were  used  In  the 
laundry  business  conducted  by  the  defend- 
ants. The  case  was  therefore  destitute  of 
the  evidence  necessary  to  establish  the 
charge  of  negligence,  without  which  there  could 
fce  no  recovery.    Judgment  affirmed. 


<183  Fa.  St  428) 

In  re  ROGERS*  ESTATE. 

(Supreme  Court  of  Pennsylvania.    April  11, 

1808.) 

Wills— Powbb  of  Balk. 

Power  given  by  testator  to  his  executors 
and  trustees  to  sell  "any  or  all  of  my  real  es- 
tate" in  case  they  thought  it  for  the  best  inter- 
est of  the  estate,  authorizes  the  sale  of  his  man- 
sion  house,  though,  after  his  life  estates  to  his 
children  and  certain  bequests,  he  gives  the 
remainder  for  a  home,  and  authorizes  and  di- 
rects the  trustees  to  establish  a  home,  and  "for 
that  purpose  to  set  apart  and  hold  forever"  said 
mansion  house. 

Appeal  from  orphans'  court,  Philadelphia 
county. 

In  the  matter  of  the  estate  of  Charles  B. 
Rogers,  deceased,  on  petition  of  Mary  Rogers 
and  others,  children  of  deceased,  Charles  R. 
Rogers  and  others,  executors  and  trustees  un- 
der the  will  of  deceased,  were  decreed  to 
have  power  and  directed  to  sell  property  of 
decedent's  estate,  and  ,said  executors  and 
trustees  appeal.    Affirmed. 

Decedent's  will,  after  giving  his  property  in 
trust  for  his  children  for  life,  and  making  cer- 
tain bequests,  contained  the  following  provi- 
sions: 

"And  upon  the  further  trust  that  upon  the 
death  of  the  survivor  of  my  said  children,  and 
the  payment  of  all  the  legacies  hereinbefore 
given  and  bequeathed,  and  upon  the  death  of 
all  the  annuitants  above  named,  or  the  pay- 
ment of  the  principal  of  all  annuities  where  the 
annuitants  shall  happen  to  be  then  living  as 
aforesaid,  then  the  said  trustees  and  their  suc- 
cessors In  the  trust  shall  at  all  times  here- 
after forever  hold  all  the  said  rest,  residue, 
and  remainder  of  my  estate,  and  the  income 
thereof,  for  the  purpose  of  establishing  and 
maintaining  a  home  for  old  and  Infirm  white 
men  and  women  as  hereinafter  mentioned 
and  expressed;  that  is  to  say,  that  it  is  my 
intention,  and  I  hereby  authorize,  empower, 
and  direct  the  trustees  under  this,  my  will, 
to  establish  a  home  for  old  and  infirm  white 
men  and  women  of  good  moral  character, 
born  and  residing  In  the  city  and  county  of 
Philadelphia,  who  have  no  means  of  support, 
and  for  that  purpose  to  set  apart  and  hold 
forever  all  that  my  said  mansion  house 
wherein  I  now  reside,  and  the  thirty-six  acres, 
.more  or  less,  of  land  thereunto  belonging,  sit- 


uate on  the  Old  York  road  in  the  Twenty- 
Second  ward  of  the  city  of  Philadelphia,  with 
full  power  and  authority  for  them  and  their 
successors  to  alter  and  add  wings  to  the  said 
mansion  house,  and  bo  alter  and  change  the 
same  as  to  make  and  provide  a  comfortable 
and  proper  home  for  such  old  persons  who  shall 
be  admitted  to  the  said  home,  and  to  erect  and 
build  such  other  building  or  buildings  as  they 
in  their  good  Judgment  and  discretion  shall 
think  right  and  proper,  and  all  management 
and  rules  for  management  shall  be  vested  in 
the  said  trustees.  The  said  home  shall  be 
known  as  the  'Rogers  Home  for  Old  and  Des- 
titute White  Men  and  Women.'  My  wish  and 
desire  is  that  whenever  a  man  and  bis  wife, 
both  old  and  infirm,  and  of  good  moral  char- 
acter, which  must  in  all  cases  be,  shall  be  ad- 
mitted to  said  home,  they  shall  be  provided 
with  such  apartments  so  as  to  make  the  lat- 
ter part  of  their  days  on  this  earth  as  com- 
fortable and  happy  as  possible;'  and  In  case 
of  the  death  of  any  of  the  Inmates  of  the 
said  home  at  any  time  there  shall  be  set  apart 
a  certain  part  of  the  said  land  as  a  burial 
place  for  any  one  dying,  wherein  they  shall  be 
properly  interred." 

"Item.  I  hereby  authorize  and  empower  my 
said  executors  and  trustees,  or  the  survivors 
or  survivor  of  them,  or  their  successors  or 
successor  in  the  trust,  at  any  time  or  times 
hereafter,  if  they  shall  think  it  for  the  best 
interest  and  benefit  of  my  estate,  and  not  oth- 
erwise, or  for  the  final  settlement  thereof,  to 
sell  and  dispose  of  any  or  all  of  my  real  es- 
tate, either  at  public  or  private  sale,  and  up- 
on receipt  of  the  purchase  moneys  therefor 
to  make,  execute,  and  deliver  to  the  purchaser 
or  purchasers  thereof  good  and  sufficient  deed 
or  deeds  of  conveyance  therefor,  without  any 
such  purchaser  or  purchasers  being  bound  or 
obliged  to  see  to  the  application,  nonappllca- 
tion,  or  misapplication  of  the  purchase  mon- 
eys, or  any  part  thereof,  and  to  Invest  such 
purchase  moneys  (If  any  sale  or  sales  shall 
be  made  before  the  final  settlement  of  my  es- 
tate) In  the  legal  securities  hereinbefore  men- 
tioned, and  to  hold  the  same  upon  the  trusts 
and  for  the  uses  and  purposes  contained  In 
this,  my  wilL" 

William  Rudolph  Smith,  for  appellants. 
Charles  Blddle  and  John  O.  Johnson,  for  ap- 
pellees. 

PER  CURIAM.  Undoubtedly  it  was  for 
the  best  Interest  of  the  estate  of  the  decedent 
that  the  decree  of  sale  of  the  property  in 
question  should  be  made.  It  Is  perfectly  clear 
also  that  the  power  of  sale  conferred  upon 
the  executors  and  trustees  by  the  will  of  the 
testator  was  amply  sufficient  to  Justify  the 
sale  by  them.  It  embraced  the  whole  of  the 
testator's  real  estate  of  which  this  property 
was  a  part,  and  the  learned  court  below  was 
entirely  right  in  granting  the  order.  Decree 
affirmed,  and  appeal  dismissed. 
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(185  Pa.  St  187) 


In  re  GAMS. 


(Supreme  Court  of  Pennsylvania.     April  18, 

1898.) 

Attachment  against  Person— Record  or  Order. 

1.  Attachment  against  person  for  failure  to 
turn  over  property  to  the  committee  of  a  lunatic 
can  only  be  based  on  an  order  of  court  duly 
entered.  Mere  request  of  the  committee  is  not 
enough. 

2.  An  order  of  a  court  of  record,  for  disobedi- 
ence to  which  attachment  against  the  person 
can  issue,  must  be  of  record. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

In  the  matter  of  Katharine  Gans,  a  lunatic. 
From  an  order  making  absolute  rule  on  Da- 
vid V.  Garis  for  attachment  for  failure  to 
deliver  property  to  the  Equitable  Trust  Com- 
pany, committee  of  the  lunatic,  wife  of  said 
Garis,  he  appeals.    Reversed. 

Samuel  M.  Roberts  and  Melllck  &  Potter, 
for  appellant  Alfred  R.  Halg  and  James  M. 
Beck,  for  appellee. 

STERRETT,  C.  J.  This  appeal  brings  up 
for  review  the  action  of  the  court  below  In 
issuing  the  attachment  to  compel  the  produc- 
tion and  delivery  to  the  appellee  of  personal 
property,  etc.,  alleged  to  belong  to  the  estate 
of  the  lunatic.  Summary  proceedings,  such 
as  were  contemplated  in  this  case,  rest  upon 
the  necessity  of  maintaining  the  dignity  and 
authority  of  the  courts,  by  punishing  both 
direct  and  constructive  contempts  of  their  au- 
thority. Com.  v.  Perkins,  124  Pa.  St  48,  16 
Ati.  525;  4  Bl.  Comm.  285,  286.  In  the  lat- 
ter, the  learned  commentator,  referring  to  or- 
dinary cases  of  contempt  by  disobedience  to 
orders  made  In  the  progress  of  a  cause,  says, 
"The  proceeding  is  to  be  looked  upon  as  a 
civil  execution  for  the  benefit  of  the  injured 
party,  though  carried  on  In  the  shape  of  a 
criminal  process  for  a  contempt  of  court" 
Our  act  of  June  16,  1836,  §  23,  provides  that 
"the  power  of  the  several  courts  of  this  com- 
monwealth to  issue  attachments  and  to  Inflict 
summary  punishments  for  contempt  of  court 
shall  be  restricted  {Inter  alia]  •  *  *  to  dis- 
obedience or  neglect  by  officers,  parties,  Ju- 
rors or  witnesses  of  or  to  the  lawful  process 
of  the  court."  In  Scott's  Case,  1  Grant,  Cas. 
237,  it  was  held  that  this  act  has  no  rela- 
tion to  attachments  to  enforce  decrees  In  equi- 
ty, when  the  object  is  not  to  inflict  punish- 
ment, but  to  compel  performance  of  such  de- 
crees. While  it  was  also  decided  In  that  case 
that  a  decree  in  equity  for  the  payment  of 
money  due  upon  a  contract  cannot  be  en- 
forced by  attachment,  since  the  act  of  July 
12,  1842,  abolishing  imprisonment  for  debt, 
it  has  been  repeatedly  held  In  later  cases  that 
the  exception  In  the  act  of  1842  of  arrests  "In 
proceedings  for  contempt  to  enforce  civil 
remedies"  applies  to  cases  Involving  breaches 
of  trust.  Chew's  Appeal,  44  Pa.  St.  247; 
Tome's  Appeal,  50  Pa.  St  285;  Church's  Ap- 


peal, 103  Pa.  St  263;  Wilson  v.  Wilson,  142 
Pa.  St.  247,  21  Atl.  807.  It  thus  appears  that 
Jurisdiction  to  issue  attachment,  in  cases  such? 
as  that  under  consideration,  is  still  derived 
from  the  common  law.  As  was  said  by  Mr. 
Justice  Sharswood  at  nisi  prius  (Pierce  v. 
Post  6  Phila.  494) :  "An  attachment  is.  never 
Issued  against  a  party  or  a  witness  unless  he 
is  shown  to  be  in  contempt  of  the  court  He 
can  only  be  In  contempt  by  disobeying  some 
process  or  order  of  court  previously  served 
upon  him."  This  Is  undoubtedly  the  correct 
practice,  as  indicated  by  the  cases  above  cit- 
ed, whether  under  the  common  law  or  stat- 
utes. No  case  to  the  contrary  has  been  cited, 
and  it  is  confidently  believed  that  no  well- 
considered  case  to  that  effect  can  be  found. 

The  record  before  us  falls  to  disclose  any 
rule  or  order  on  the  appellant,  prior  to  the  at- 
tachment, which  he  disobeyed,  or  could  have 
disobeyed,  because  no  such  rule  or  order  was 
ever  Issued  or  served  upon  him  prior  to  the 
rule  for,  attachment  The  only  thing  that  Is 
suggested  as  a  possible  basis  for  the  attach- 
ment proceeding  against  him  Is  the  written 
request  by  the  appellee,  committee  of  his  lu- 
natic wife.  It  is  too  clear  for  argument  that 
such  requests  or  demands,  not  preceded  by  a 
rule  to  show  cause,  duly  Issued,  served,  and 
returned,  and  an  order  duly  entered  by  the 
court  after  hearing,  are  neither  rules  nor  or- 
ders of  court,  and  cannot  in  any  proper  sense 
be  regarded  as  the  legal  equivalents  of  either. 
The  verbal  statement  of  the  court,  made  at 
the  hearing  of  the  rule  for  attachment  and 
recited  in  the  answer  to  appellant's  rule  to 
set  aside  the  attachment  proceedings,  is  of 
no  consequence  whatever.  Decrees  and  or- 
ders of  courts  of  record  cannot  be  carried  In 
the  breast  of  the  Judge  who  makes  them.  If 
any  regard  is  to  be  had  to  the  regular  and  or- 
derly conduct  of  Judicial  proceedings  in  such 
courts,  all  their  orders,  rules,  and  decrees 
must  be  recorded.  The  verbal  order  referred 
to  never  was  recorded,  and  its  first  and  only 
appearance  in  the  case  is  the  reference  made 
to  it  in  the  appellee's  answer  to  appellant's 
rule  to  show  cause.  Further  elaboration  is 
unnecessary.  There  is  nothing  whatever  In 
the  record  to  Justify  the  attachment  proceed- 
ings against  the  appellant.  If  he  has  any 
property  or  evidences  of  indebtedness  belong- 
ing to  the  estate  of  his  lunatic  wife,  he  ought 
to  turn  them  over  to  the  committee,  and  save 
further  trouble. 

There  Is  no  merit  in  the  second  and  third 
specifications  of  error;  nor  is  there  anything 
in  either  of  them  that  requires  discussion. 
They  are  both  dismissed.  The  first  specifica- 
tion Is  fully  sustained.  It  is  accordingly  or- 
dered that  the  petition  of  the  Equitable  Trust 
Company,  committee,  etc.,  praying  for  a  rule 
on  the  appellant  to  show  cause  why  an  at- 
tachment should  not  be  issued  against  him. 
etc.,  be  dismissed,  and  that  all  proceedings 
thereunder  be  reversed  and  set  aside,  at  the- 
costs  of  said  Equitable  Trust  Company. 
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(US  Pa.  St.  5M) 

ADDISON  t.  WANAMAKER. 

(Supreme  Court  of  Pennsylvania.    April  18, 

1898.) 
Rbai^Estatb  Agent— Right  to  Commissions. 

A  real-estate  broken*  who,  having  a  custom- 
er for  property  of  a  certain  class,  arranges, 
through  an  owner's  agent,  satisfactory  terms  of 
purchase  of  a  piece  thereof,  resulting  in  a  con- 
veyance accordingly,  is  not  entitled  to  commis- 
sions from  the  vendor,  in  the  absence  of  an 
agreement  therefor. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  Arthur  D.  Addison  against  John 
Wanamaker.  Judgment  for  defendant 
Plaintiff  appeals.    Affirmed. 

Jos.  K.  McCammon  and  James  H.  Hayden, 
for  appellant.  P.  F.  Rothermel,  Jr.,  for  ap- 
pellee. 

STERRETT,  O.  J.  This  action  of  assump- 
sit was  brought  to  recover  $2,250  commis- 
sions, at  the  rate  of  2%%  on  ¥90,000,  the 
price  for  which  defendant's  former  residence 
In  Washington  City  was  sold,  in  1893.  Plain- 
tin*  averred,  In  substance,  that,  acting  for 
the  defendant  as  bis  real-estate  broker,  he 
effected  the  sale  and  thereby  earned  the 
commissions  claimed.  The  defendant,  on 
the  other  hand,  denied  that  he  ever  employ- 
ed plaintiff  to  sell  the  property  or  procure  a 
purchaser  therefor,  and  also  denied  that  he 
owed  him  the  sum  claimed  or  any  Bum  what- 
ever. It  was,  of  course,  Incumbent  on  the 
plaintiff  to  prove  a  contract,  express  or  im- 
plied, with  the  defendant  In  that  be  sig- 
nally failed.  The  evidence  tended  strongly 
to  prove  that  he  had  two  clients  or  custom- 
ers, each  of  whom  wished  to  buy  property 
similar  in  grade,  etc.,  to  that  of  the  de- 
fendant's. For  one  of  these  he  finally  ar- 
ranged, through  defendant's  agent,  satisfac- 
tory terms  of  purchase,  and  the  property 
was  subsequently  conveyed  accordingly,  but 
there  is  not  a  particle  of  evidence  that  the 
plaintiff  was  ever  authorized  by  the  defend- 
ant to  represent  him  in  the  transaction.  On 
the  contrary,  the  defendant  appears  to  have 
been  studiously  careful  to  avoid  saying  or 
doing  anything  from  which  any  Inference 
of  employment  as  his  agent  for  any  pur- 
pose might  be  drawn.  The  plaintiff's  sug- 
gestion that  irrespective  of  any  contractual 
relation  whatever  between  the  broker  and 
the  vendor,  it  is  customary  for  the  latter  to 
pay  the  commissions  of  the  former,  and 
therefore  he  is  entitled  to  recover,  cannot 
be  entertained.  No  such  viciously  bad  cus- 
tom as  that  should  ever  be  recognized,  un- 
less it  has  been  previously  made  the  subject 
of  agreement  between  all  the  parties  con- 
cerned,—vendor,  vendee,  and  the  broker. 
The  plaintiff  in  this  case  was  manifestly  the 
employe^  of  the  person  who  afterwards  be- 
came purchaser  of  the  property,  and  hence 
he  was  not  in  a  position  to  properly  act  as 


agent  of  the  defendant  That  "no  man  can 
serve  two  masters"  Is  a  sound  proposition, 
resting  on  the  highest  and  best  authority. 
Any  alleged  agency  that  Is  in  conflict  with 
this  principle  must  rest  on  express  contract 
between  the  parties  in  Interest  As  was 
said  in  Cannell  v.  Smith,  142  Pa.  St  25, 31, 21 
Atl.  793:  "It  is  against  public  policy  and 
sound  morality  for  a  man  to  act  as  broker 
for  both  parties,  unless  that  fact  is  fully 
communicated  to  them."  To  the  same  effect 
are  Everhart  v.  Searle,  71  Pa.  St.  256;  Rice 
v.  Davis,  136  Pa.  St  439,  20  Atl.  513.  With- 
out further  reference  to  the  facts  or  the 
principles  involved,  we  are  all  of  opinion 
that  the  learned  referee  was  clearly  right, 
on  the  evidence  before  him,  in  concluding 
"that  the  plaintiff  has  failed  to  establish  any 
undertaking  upon  the  part  of  the  defendant 
to  pay  him  the  commissions  demanded,  and 
that  judgment  should  be  entered  for  the  de- 
fendant"  Judgment  affirmed. 


(186  Pa.  St.  529) 
WOOD  v.  DIAMOND  ELECTRIC!  CO. 

(Supreme  Court  of  Pennsylvania.     April  18, 
1898.) 

Negligence— Proximate.  Cause. 

Negligence  of  an  electric  eompany  is  not 
the  proximate  cause  of  the  death  of  one  who 
touched  a  screen  heavily  charged  with  electrici- 
ty, in  the  face  of  ample  notice  that  it  was  so 
charged,  his  evident  "purpose  being  to  demon- 
strate that  those  who  asserted  it  was  thus  char- 
ged were  mistaken. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  Annie  Wood  against  the  Dia- 
mond Electric  Company  for  death  of  plain- 
tiffs husband,  occasioned  by  his  touching  a 
wire  screen  attached  to  his  photograph  gal- 
lery, which  had  become  charged  with'  elec- 
tricity from  contact  with  one  of  defend- 
ant's wires.  There  was  judgment  of  non- 
suit which  the  court  refused  to  take  off, 
and  plaintiff  appeals.    Affirmed. 

H.  Homer  Dalbey  and  Louis  Bregy,  tor 
appellant.  Joseph  T.  Bunting  and  William 
G.  Hannis,  for  appellee. 

PER  CURIAM.  We  find  nothing  In  the 
evidence  tending  to  prove  that  the  proximate 
cause  of  the  death  of  plaintiff's  husband  was 
the  defendant  company's  negligence.  On  the 
contrary,  it  clearly  appears  that  his  death  was 
the  result  of  his  own  voluntary,  deliberate  act 
in  touching  the  screen  heavily  charged  with 
electricity,  in  the  face  of  ample  notice  that 
it  was  so  charged.  His  evident  purpose  In 
thus  touching  the  screen  was  to  demonstrate 
that  those  who  asserted  it  was  thus  charged 
were  mistaken.  Further  reference  to  the  ev- 
idence is  unnecessary.  It  was  clearly  Insuf- 
ficient to  carry  the  case  to  the  jury,  and 
hence  there  was  no  error  in  refusing  to  take 
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off  the  Judgment  of  nonsuit  entered  by  the 
learned  president  of  the  court  below  at  the 
trial    Judgment  affirmed. 


085  Pa.  St.  S3S) 

KELLER  v.  BOOR8E. 

(Supreme  Court  of  Pennsylvania.     April  18, 
1898.) 

Negligence— Conflicting  Eviuencs. 

Case  is  properly  left  to  Jury,  there  being 
conflicting  evidence  as  to  whether  defendant's 
horse,  which,  frightened  by  a  train,  ran  away, 
and  collided  with  plaintiffs  husband,  was  left 
unhitched  and  unattended  under  a  railroad 
bridge. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  Anna  M.  Keller  against  David 
O.  Boorse.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

E.  Cooper  Shapley,  for  appellant.  H.  Ho- 
mer Dalbey  and  Louis  Bregy,  for  appellee. 

PER  CURIAM.  Plaintiff's  right  to  recov- 
er depended  on  disputed  questions  of  fact 
which  necessitated  submission  of  the  case 
to  the  Jury.  In  support  of  her  averment 
that  the  injury  of  which  her  husband  died 
was  caused  by  defendant's  negligence,  testi- 
mony was  introduced  to  prove  that  defend- 
ant's horse,  left  standing  under  the  railroad 
bridge  at  Sixteenth  and  Indiana  avenue,  un- 
hitched, and  unattended  by  any  one,  became 
frightened  by  the  sudden  noise  of  an  over- 
passing train,  dashed  down  the  avenue  into 
Broad  street,  and  there  ran  into  the  wagon 
that  was  being  driven  down  Broad  street  by 
plaintiff's  husband,  and  so  Injured  him  that 
he  shortly  afterwards  died.  One  of  plain- 
tiff's witnesses  testified,  in  substance,  that 
she  saw  the  occurrence;  that  her  attention 
was  attracted  by  the  noise  of  the  train 
passing  over  the  bridge,  and  saw  the  horse 
(with  cart  attached)  "start  from  under  the 
bridge.  It  came  down  Indiana  avenue.  I 
didn't  see  any  one  with  it  at  all.  When  it 
got  to  Broad  street,  It  hit  the  farmer's 
wagon,  and  mashed  it  all  to  pieces."  To 
the  question,  '"Was  there  any  one  by  the 
horse  when  you  saw  it  start?"  her  answer 
was,  "No,  sir."  On  behalf  of  the  defendant 
there  was  some  testimony  tending  to  show 
that  the  horse  was  not  unattended  at  the 
time  he  became  frightened  and  ran  down 
Indiana  avenue,  etc.  In  view  of  this  and 
other  conflicting  evidence,  It  was  clearly  the 
duty  of  the  court  to  submit  the  case  to  the 
jury.  That  was  done  In  an  impartial  and 
fully  adequate  charge,  and,  as  shown  by 
the  verdict,  the  disputed  questions  of  fact 
were  determined  in  favor  of  the  plaintiff. 
It  follows  that  there  was  no  error  in  refus- 
ing to  withdraw  the  case  from  the  Jury  by 
giving  them  binding  Instructions  to  find  for 
defendant,  and  hence  the  assignment  of  er- 
ror must  be  overruled.   Judgment  affirmed. 


MEMORANDUM  DECISIONS. 


BROOKS  v.  BENHAM  et  at  (Supreme 
Court  of  Errors  of  Connecticut  Jan.  Term, 
1898.)  Motion  by  appellant  for  order  directing 
superior  court  to  enlarge  the  time  limited  for  re- 
demption in  original  decree  of  foreclosure,  which 
time  expired  pending  appeal.  Denied.  For  for- 
mer opinion,  see  38  Atl.  90S.  John  O'Neill,  for 
appellant.    Frederick  M.  Peasley,  for  appellees. 

PER  CURIAM.  The  superior  court  has  juris- 
diction to  modify  its  judgment  in  respect  to  the 
limit  of  time  fixed  for  redemption,  and  to  the 
stay  of  execution.  This  court  cannot  assume, 
upon  this  motion,  to  control  the  exercise  of  such 
jurisdiction. 

(70  Oonn.  748) 
COMMANDER  v.  HAHN.  (Supreme  Court 
of  Errors  of  Connecticut  Jan.  7,  18980  Appeal 
from  court  of  common  pleas,  Hartford  county; 
William  S.  Case,  Judge.  Suit  by  Miles  Com- 
mander against  Mary  Hahn  to  recover  commis- 
sions due  him  upon  the  sale  of  defendant's  prop- 
erty. From  a  judgment  for  plaintiff,  defendant 
appeals.  Affirmed.  William  F.  Henney,  for 
appellant     Sidney  E.  Clarke,  for  appellee. 

PER  CURIAM.  The  question  in  this  case  is 
fully  decided  by  the  opinion  in  the  case  of  Chat- 
field  v.  Bunnell,  69  Conn.  511,  87  Atl.  1074. 

"*"      ""**■  («7  N.  H.  896) 

AMERICAN  LEGION  OF  HONOR  v. 
SIDES  et  aL 
(Supreme  Court  of  New  Hampshire.     Rocking- 
ham.    March  17,  1893.) 
Beneficial  Associations— Right  to  Fund. 

Bill  of  interpleader  by  the  American  Legion  of 
Honor  against  Margaret  A.  Sides  and  others. 
Submitted  on  facts  agreed.     Case  discharged. 

The  plaintiff  is  a  beneficiary  association  char- 
tered under  the  laws  of  Massachusetts.  In  Jan- 
uary, 1880,  a  certificate  in  the  association  was 
issued  to  Asa  Swett,  upon  his  application,  by 
which  the  association  promised  to  pay  out  of  its 
benefit  fund,  to  the  wife  and  children  of  Swett, 
upon  his  death,  a  sum  not  exceeding  $5,000,  in 
accordance  with  the  laws  of  the  association. 
He,  or  the  beneficiaries,  paid  the  assessments 
upon  this  certificate  until  March  3.  1883,  when, 
without  their  knowledge,  he  surrendered  it  to 
the  association,  and  applied  for  a  new  one,  to 
be  made  payable  to  the  defendant  Sides  and  oth- 
ers, who  were  not  related  to  him  or  in  any  way 
dependent  upon  him;  and  March  19th  such  a 
certificate  was  issued.  The  by-laws  required 
that  a  certificate  should  be  payable  to  the  family 
or  dependents  of  the  member.  The  beneficiaries 
named  in  the  last  certificate  paid  all  the  assess- 
ments made  upon  it,  and  made  due  proof  of 
Swett's  death,  which  occurred  in  January,  1892. 
His  wife  and  children  are  also  defendants. 

Calvin  Page,  for  plaintiff.  Frink  &  Batchel- 
der,  for  defendant  Swett  and  others.  John 
Hatch  and  Samuel  W.  Emery,  for  Sides  and 
others. 

PER  CURIAM.!  The  decision  m  Lanonette 
v.  Laplante,  67  N.  H.  118,  36  Atl.  981,  disposes 
of  this  case.    Case  discharged^ 

CHASE,  J.,  did  not  sit    The  others  concurred. 

*=  (69  N.  H.  «66) 

CARROLL  COUNTT  v.  TOWN  OF  WAKE- 
FIELD. (Supreme  Court  of  New  Hampshire. 
Carroll.    July  30,  1897.)    Assumpsit  by  Carroll 


»  See  footnote  36  Atl.  607. 
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county  against  the  town  of  Wakefield  for  money 
paid  by  the  plaintiff  to  the  asylum  for  the  .In- 
sane, for  the  support  of  an  insane  person  who 
had  a  settlement  in  Wakefield,  who  was  not  a 
pauper,  and  who  was  committed  to  the  asylum 
by  the  judge  of  probate.  Judgment  for  defend- 
ant A.  B.  Tasker  and  Frank  Weeks,  for  plain- 
tiff.   A.  I*  Foote,  for  defendant 

WALLACE,  J.  The  case  is  not  distinguish- 
able from  Merrimack  Co.  v.  City  of  Concord,  66 
N.  H.  389,  23  Atl.  87.  Judgment  for  the  defend- 
ant. BLODGETT,  J.,  did  not  sit  The  others 
concurred. 


(69  N.  H.  688) 

CONWAY  SAV.  BANK  t.  DOW  et  at  (Su- 
preme Court  of  New  Hampshire.  Carroll. 
March  11,  1898.)  Action  by  the  Conway  Sav- 
ings Bank  against  Hiram  H.  Dow  and  others. 
Case  discharged.  John  C.  L.  Wood,  for  plain- 
tiff. Worcester,  Gafney  &  Snow  and  John  B. 
Nash,  for  defendants. 

CHASE,  J.  The  question  reserved  is  decided 
In  Rink  v.  Dow,  39  Atl.  975.  Case  discharged. 
CLARK,  J.,  did  not  sit     The  others  concurred. 


HOLMES  v.  HOLMES.  (Supreme  Court  of 
New  Hampshire.  CoSs.  July  26.  1895.)  Re- 
port from  CoOs  county  court.  Writ  of  entry  by 
Valorus  R.  Holmes  against  Sylvanus  Holmes  to 
foreclose  a  mortgage.  Facts  found  by  a  ref- 
eree. Submitted  on  report.  Bingham,  Mitchell 
&  Bntchellor  and  Ladd  &  Fletcher,  for  plaintiff. 
Bingham  &  Bingham  and  Drew,  Jordan  &  Buck- 
ley, for  defendant. 

CHASE,  J.  The  reserved  case  presents  no 
question  of  law  that  is  insisted  upon.  Condi- 
tional judgment  on  the  report  for  the  plaintiff. 
All  concurred. 


JORDAN  v.  ATHERTON.  (Supreme  Court 
of  New  Hampshire.  CoOs.  July  26,  1895.) 
Foreign  attachment.  The  question  reserved  was 
"how  much  the  trustee  should  be  charged."  The 
amount  was  adjudged'  to  be  $400.  CLARK,  J., 
did  not  sit.  The  others  concurred.  T.  F.  John- 
son and  Drew,  Jordan  &  Buckley,  for  plaintiff. 
J.  H.  Dudley  and  G.  H.  Bingham,  for  defendant 


ORDWAT   v.  BOSTON  &  M.  R.   R.     (Su- 

Sreme  Court  of  New  Hampshire.  Merrimack, 
uly  30,  1897.)  Action  by  Bert  Ordway  against 
the  Boston  &  Maine  Railroad  for  negligence. 
The  court  ordered  a  nonsuit,  and  the  plaintiff  ex- 
cepted. Exceptions  overruled.  Sargent  Hollis 
&  Niles,  for  plaintiff.  F.  S.  Streeter  and  J.  M. 
Mitchell,  for  defendant 

WALLACE,  J.  There  was  no  evidence  upon 
which  the  jury  could  properly  find  that  the  plain- 
tiff was  ignorant  of  any  fact  material  to  his 
safety.  Exceptions  overruled.  BLODGETT,  J., 
did  not  sit    The  others  concurred. 

(66  N.  J.  H.  589)  — 

BORCHERLING,  Appellant  ▼.  RUCKEL- 
SHAUS,  Respondent.  (Court  of  Errors  and 
Appeals  of  hew  Jersey.  March  Term,  1897.) 
Appeal  from  court  of  chancery.  For  opinion  of 
Vice  Chancellor  REED,  see  34  Atl.  977,  54  N. 
J.  Eq.  344. 

PER  CURIAM.  Decree  unanimously  affirm- 
ed, for  the  reasons  given  in  the  court  of  chan- 
cery. 

(69  N.  J.  I*  687)  ="—*=* 

BOROUGH  OF  EAST  NEWARK  et  al.  t. 
KEARNEY  TP.  et  al.  STATE  (GRADY, 
Prosecutor)  v.  SAME.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  Nov.  Term,  1896.)  Er- 
ror to  supreme  court.  For  opinion  of  the  su- 
preme court,  see  34  Atl.  942,  59  N.  J.  Law,  86. 


Edward  Kenny  and  Richard  Lindaberry,  for 
plaintiffs  in  error.  J.  Franklin  Crowell  and 
Charles  L.  Corbin,  for  defendants  in  error. 

PER  CURIAM.  The  judgment  of  the  su- 
preme court  is  unanimously  affirmed,  for  the  rea- 
sons given  by  that  court 

(66  N.  J.  H.  690) 

BROOKS  et  al.,  Appellants,  v.  VREELAND, 
Respondent  (Court  of  Errors  and  Appeals  of 
New  Jersey,  March  Term,  1897.)  Appeal  from 
court  of  chancery.  For  opinion  of  the  chancel- 
lor, see  35  Atl.  658,  54  N.  J.  Eq.  462. 

PER  CURIAM.  Decree  unanimously  affirm- 
ed, for  the  reasons  given  by  the  chancellor. 


(69  N.  J.  L.  588) 

BRUCE  et  al  t.  PEARS  ALL.  (Court  of 
Errors  and  Appeals  of  New  Jersey.  Nov.  Term, 
1896.)  Error  to  supreme  court  For  opinion  of 
the  supreme  court,  see  34  AtL  982,  59  N.  J. 


Law,  62.     Applegnte__&  Degnan,  for  plaintiffs 

in   error.     Edmu    "  " 

error. 


aund    Wilson,   for  defendant  in 


PER  CURIAM.  The  judgment  of  the  su- 
preme court  is  unanimously  affirmed,  for  the  rea- 
sons given  by  that  court 

(66  N.  J.  E.  598) 
DELAWARE,  L,  &  W.  R.  COL,  Appellant 
v.  BRECKINRIDGE  et  al,  Respondents. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  Term,  1897.)  Appeal  from  court  of  chan- 
cery. For  opinion  of  Vice  Chancellor  EMERY, 
see  35  Atl.  756,  55  N.  J.  Eq.  141. 

PER  CURIAM.  Order  unanimously  affirmed, 
for  the  reasons  given  in  the  court  of  chancery. 

==S="="  (66  N.  J.  B.  589) 

DUVALE,  Appellant,  v.  DUVALE,  Respond- 
ent (Court  of  Errors  and  Appeals  of  New  Jer- 
sey, March  Term,  1897.)  Appeal  from  court  of 
chancery.  For  opinion  of  Vice  Chancellor 
REED,  see  35  Atl.  750,  54  N.  J.  Eq.  581. 

PER  CURIAM.  Decree  affirmed,  for  the  rea- 
sons given  in  the  court  of  chancery.  The 
CHIEF  JUSTICE,  DE  PUE,  GARRISON, 
GUMMERE,  LUDLOW,  VAN  SYOKEL,  BO- 
GERT,  and  DAYTON,  JJ.,  for  affirmance. 
HENDRICKSON  and  NIXON,  JJ„  for  reversal. 

°=====rS  (69  N.  J.  I*  686) 

FOLEY  v.  STATE.  (Court  of  Errors  and  Ap- 
peals of  New  Jersey.  Nov.  Term,  1896.)  Error 
to  supreme  court.  For  opinion  of  the  supreme 
court,  Bee  35  Atl.  105,  59  N.  J.  Law,  1.  Samuel 
Kalisch,  for  plaintiff  In  error.  Elvin  W.  Crane, 
for  defendant  in  error. 

PER  CURIAM.  The  judgment  of  the  su- 
preme court  is  unanimously  affirmed,  for  the  rea- 
sons given  by  that  court. 

"====  (59  N.  J.  L.  686) 

FOWLER  et  al.  v.  STATE.  (Court  of  Errors 
and  Appeals  of  New  Jersey.  Nov.  Term,  1896.) 
Error  to  supreme  court  For  opinion  of  the  su- 
preme court,  see  34  Atl.  682.  58  N.  J.  Law,  423. 
William  D.  Daly,  for  plaintiffs  in  error.  Charles 
H.  Winfield,  for  defendant  in  error. 

PER  CURIAM.  The  judgment  in  this  case 
is  unanimously  affirmed,  for  the  reasons  given 
by  the  supreme  court. 

is5"s==sso'  (59  I*.  J.  L.  268) 

HBRTER  y.  GOSS  &  EDSALL  CO.  (Court 
of  Errors  and  Appeals  of  New  Jersey.  March 
Term,  1895)  Error  to  supreme  court.  For  opin- 
ion of  the  supreme  court,  see  30  Atl.  252,  57  N. 
J.  Law,  42.  William  D.  Daly,  for  plaintiff  in  er- 
ror. Dickinson,  Thompson  &  McMaster,  for  de- 
fendant in  error. 

PER  CURIAM.  The  judgment  below  is  af- 
firmed, for  the  reasons  given  by  the  supreme 
court      The     CHANCELLOR,     GUMMERE. 
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REED,  VAN  SYCKEL,  and  BROWN,  JJ.,  for 
.ifflrmance.  DIXON,  BOGERT,  KRUEGER, 
and  SIMS,  JJ.,  tor  reversal. 

(55  N.  J.  B.  593)  ~"~^~ 

HOUPT  et  ux.,  Appellants,  t.  TURNER,  Re- 
spondent (Court  of  Errors  and  Appeals  of  New 
Jersey.  March  Term,  1897.)  Appeal  from  court 
of  chancery.  For  opinion  by  vice  Chancellor 
PITNEY,  see  33  Ati.  28,  53  N.  J.  Eq.  526. 

LUDLOW,  J.  On  review  of  this  case,  the 
court  of  errors  and  appeals  are  of  the  opinion 
that  the  conclusions  and  findings  of  the  learned 
vice  chancellor,  on  which  the  decree  in  said  case, 
as  advised  by  him,  is  made,  are  not  warranted 
by  the  evidence  and  the  law.  The  decree  of  the 
court  of  chancery  is  reversed,  and  the  bill  should 
be  dismissed,  with  costs.  GARRISON,  LIP- 
PINCOTT,  LUDLOW,  MAGIE,  VAN  SYCK- 
EL,  BOGERT,  DAYTON,  HENDRICKSON, 
and  NIXON,  JJ.,  for  reversal.  DIXON  and 
BARKALOW,  JJ.,  for  affirmance. 

(59  N/J.  L.  686)  -=== 

KNOWLES  LOOM  WORKS  v.  VACHER 
et  al.  (Court  of  Errors  and  Appeals  of  New  Jer- 
sey. Nov.  Term,  1896.)  Error  to  circuit  court, 
Passaic  .county.  For  opinion  of  the  supreme 
court,  on  case  certified  from  Passaic  circuit,  see 
31  Atl.  306,  57  N.  J.  Law,  490.  Gilbert  Col- 
lins, for  plaintiff  in  error.  J.  Franklin  Fort,  for 
defendants  in  error. 

PER  CURIAM.  The  judgment  of  the  court 
below  is  affirmed,  for  the  reasons  given  by  the 
supreme  court  in  its  advisory  opinion.  DIXON, 
GUMMERE,  LIPPINCOTT,  MAGIE.  BARK- 
ALOW,  BOGERT,  DAYTON,  HENDRICK- 
SON, and  NIXON,  JJ.,  for  affirmance.  The 
CHANCELLOR,  for  reversal. 


(55  N.  J.  E.  591) 

LYNDE,  Appellant,  v.  LYNDE,  Respondent 
(Court  of  Errors  and  Appeals  of  New  Jersey, 
March  Term,  1897.)  Appeal  from  court  of  chan- 
cery. For  opinion  of  the  chancellor,  see  35  Atl. 
641,  54  N.  J.  Eq.  473. 

PER  CURIAM.  Decree  unanimously  affirm- 
ed, for  the  reasons  given  by  the  chancellor. 

(66  N.  J.  B.  688)  "=-=• 

McTAGUB,  Appellant,  v.  FINNEGAN  et  al., 
Respondents.  (Court  of  Errors  and  Appeals  of 
New  Jersey.  March  Term,  1897.)  Appeal  from 
court  of  chancery.  For  opinion  of  chancellor, 
see  35  Atl.  542,  54  N.  J.  Eq.  454. 

PER  CURIAM.  Decree  unanimously  affirm- 
ed, for  the  reasons  given  by  the  chancellor. 

(66  N.  J.  B.  (91)  " 

MORRIS  &  B.  R.  CO.  et  al.  v.  STATE  ex  rel 
STATE  BOARD  OF  HEALTH.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  March  Term, 
1897.)  Appeal  from  court  of  chancery.  For  opin- 
ion of  Vice  Chancellor  PITNEY,  see  35  Atl.  835, 
55  N.  J.  Eq.  116. 

PER  CURIAM.  Decree  unanimously  affirm- 
ed, for  the  reasons  given  in  the  court  of  chan- 
cery. 

(65  N.  J.  B.  690)  ~~~ 

NATIONAL  SHOE  &  LEATHER  BANK 
OF  CITY  OF  NEW  YORK.  Appellant,  v.  AU- 
GUST et  al..  Respondents.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  March  Term,  1897.) 
Appeal  from  court  of  chancery.  For  opinion 
of  Vice  Chancellor  PITNEY,  Bee  33  Atl.  803,  54 
N.  J.  Eq.  182. 

PER  CURIAM.  Decree  unanimously  affirm- 
ed, for  the  reasons  given  in  the  court  of  chan- 
cery. 


PENNSYLVANIA,  P.  &  B.  R.  CO.  v.  TRIM- 
MER.    (Court  of  Errors  and  Appeals  of  New 


Jersey.  March  1,  1898.)  Appeal  from  court 
of  chancery.  Bill  by  the  Pennsylvania,  Pough- 
keepsie  &  Boston  Railroad  Company  against  Au- 
gustus Trimmer.  From  a  decree  for  defendant, 
advised  by  BHtD,  late  vice  chancellor  (31  Atl. 
■310),  complainant  appeals.  Affirmed.  Henry  S. 
Harris,  for  appellant  Channcey  H.  Beasley, 
for  respondent. 

PER  CURIAM.  This  court  adopts  the  view 
taken  by  the  vice  chancellor  that  the  court  of 
chancery  has  no  jurisdiction  of  this  case,  and 
the  decree  is  therefore  affirmed. 

~~  '  (69  N.  J.  U  684) 

SMITH  v.  CORBETT.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  Nov.  Term,  1896.)  Er- 
ror to  supreme  court.  This  case  was  argued  at 
the  February  term,  1896,  before  Justices  DE- 
PUB,  VAN  SYCKEL,  and  GUMMERB.  It 
was  upon  certiorari  to  review  the  action  of  the 
court  of  common  pleas  of  the  county  of  Mon- 
mouth, in  the  matter  of  an  application  to  keep 
an  inn  and  tavern.  It  was  held,  per  curiam, 
that  the  common  pleas  had  jurisdiction  to  grant 
the  license,  although  the  applicant  was  not  at 
the  time  in  occupancy  of  the  house  licensed.  As- 
sociation v.  Busby.  44  N.  J.  Law,  627:  Amer- 
man  v.  Hill,  52  N.  J.  Law,  328,  19  Atl.  789. 
On  the  application  to  vacate  the  license,  the 
court  below  had  the  discretionary  power  to  post- 
pone the  decision  of  the  case  to  see  whether  the 
applicant  was  entitled  to  the  possession  of  the 
house.  There  was  no  reversible  error  in  that 
respect,  and  the  writ  of  certiorari  must  be  dis- 
missed, with  costs.  Aaron  E.  Johnston,  for 
plaintiff  in  error.  William  H.  Vredenburgh,  for 
defendant  in  error. 

PER  CURIAM.  The  judgment  of  the  su- 
preme court  is  unanimously  affirmed,  for  the  rea- 
sons given  by  that  court. 

_==         ^  n   j  ^  ^ 

■  STATE  (TIDEWATER  PD?E  CO.,  Limited, 
Prosecutor)  v.  STATE  BOARD  OF  ASSESS- 
ORS. (Court  of  Errors  and  Appeals  of  New 
Jersey.  June  Term,  1896.)  Error  to  supreme 
court.  For  opinion  of  the  supreme  court,  see 
31  Atl.  220,  57  N.  J.  Law,  517.  Alvah  A  Clark, 
for  plaintiff  in  error.  John  P.  Stockton,  Atty. 
Gen.,  for  defendant  in  error. 

PER  CURIAM.  The  judgment  in  this  case 
is  unanimously  affirmed,  for  the  reasons  given 
in  the  court  below. 

===  (66  N.  J.  E.  592> 

STILLMAN,  Appellant,  v.  JOHNSON,  Re- 
spondent. FRESHMUTH,  Appellant,  v.  SAME. 
Respondent.  (Court  of  Errors  and  Appeals  of 
New  Jersey.  March  Term,  1897.)  Appeal  from 
court  of  chancery.  For  opinion  of  Vice  Chancel- 
lor REED,  see  35  Atl.  291,  54  N.  J.  Eq.  333. 

PER  CURIAM.  Decrees  unanimously  affirm- 
ed, for  the  reasons  given  in  the  court  of  chan- 
cery. 


BRUNS  v.  UNION  TRACTION  CO.  (Su- 
preme Court  of  Pennsylvania.  April  18,  1898.; 
Appeal  from  court  of  common  pleas,  Philadel- 
phia county.  Action  by  Julianna  S.  Brans  against 
the  Union  Traction  Company  for  death  of  plain- 
tiffs husband,  caused,  as  alleged  by  plaintiff,  by 
a  fall  which  he  received  from  defendant's  street 
car,  which  was  started  up,  after  he  had  gotten 
off  to  allow  some  passengers  to  alight,  before  he 
had  time  to  regain  a  place  on  the  car,  and  while 
he  had  hold  of  a  handle  bar  on  the  side  of  the 
car.  From  a  judgment  on  a  verdict  directed 
for  defendant,  plaintiff  appeals.  Affirmed.  The 
charge  of  the  court  directing  verdict  is  as  fol- 
lows: "It  is  not  worth  while  arguing  this  case, 
for  I  direct  the  jury  to  find  a  verdict  for  the  de- 
fendant for  two  reasons:  First  of  all,  the  evi- 
dence does  not  show  that  this  man's  death  was 
necessarily  the  result  of  the  accident.     I  do  not 
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recollect  that  any  evidence  has  been  given  to 
show  that  fact;  in  other  words,  to  connect  the 
accident  and  the  death.  But,  independently  of 
that,  the  defendant  has  produced  a  release  regu- 
larly signed  by  the  deceased  before  his  death; 
and  the  evidence  is  not  sufficient  for  me  to  per- 
mit the  question  of  his  mental  capacity  to  go  to 
the  jury,  and  I  therefore  direct  the  jury  to  render 
a  verdict  for  the  defendant."  J.  McGregor  Gibb 
and  Preston  K.  Erdman,  for  appellant.  Dallas 
Sanders  and  Thomas  Learning,  for  appellee. 

PER  CURIAM.  We  are  not  convinced  that 
the  evidence  in  this  case  was  sufficient  to  justi- 
fy the  court  in  submitting  it  to  the  jury,  and 
hence  we  cannot  say  there  was  any  error  in 
withdrawing  it  from  their  consideration  by  di- 
recting a  verdict  for  the  defendant.  Finding  no 
error  in  the  rulings  of  the  learned  trial  judge, 
the  judgment  should  not  be  disturbed.  Judg- 
ment affirmed. 


CARSON  t.  BROMLEY  et  al.  (Supreme 
Court  of  Pennsylvania.  Feb.  7,  1898.)  Appeal 
from  court  of  common  pleas,  Philadelphia  county. 
Action  by  John  W.  Carson  against  Thomas 
Bromley  and  others  for  injury  from  percolating 
waters.  Judgment  for  defendants.  Plaintiff  ap- 
peals. Affirmed.  Ormond  Rambo,  for  appel- 
lant E.  Le  Grand  Ensign  and  Frank  T.  Lloyd, 
for  appellees. 

PER  CURIAM.  There  was  no  evidence 
against  Bromley  Bros.  Carpet  Company,  and 
therefore  the  learned  court  below  did  right  in 
directing  the  nonsuit  as  against  them.  As  to 
the  defendant  Thomas  Bromley,  the  trouble  with 
the  plaintiff's  case  is  the  insufficiency  of  his  tes- 
timony to  convince  the  jury  that  the  percolations 
complained  of  came  from  the  defendant's  stable 
at  all.  The  court  left  to  the  jury  fairly  the 
question  whether  such  percolations  did  come 
from  the  defendant's  stable,  and  the  jury  found 
they  did  not.  An  examination  of  the  testimony 
convinces  us  that  the  verdict  was  right  in  this 
respect.  A  discussion  as  to  whether  the  case 
was  one  of  negligence  or  nuisance  is  altogether 
unimportant,  in  view  of  the  verdict.  There  is 
no  merit  in  the  assignments  of  error,  and  they 
are  all  dismissed.    Judgment  affirmed. 


(184  Pa.  St  Ml) 

In  re  COWAN'S  ESTATE.  Appeal  of 
WHEELER.  (Supreme  Court  of  Pennsylvania. 
Jan.  3,  1898.)  Appeal  from  orphans'  court,  Alle- 
gheny county.  Accounting  by  Margaret  A.  Cow- 
an, executrix  of  William  G.  Cowan,  deceased. 
From  the  decree  in  the  matter  of  the  audit  of 
the  account,  D.  Wheeler,  a  claimant  against  the 
estate,  appeals.  Affirmed.  Levi  Bird  Duff  and 
L.  B.  D.  Reese,  for  appellant.  John  S.  Robb 
and  Wm.  H.  McClung,  for  appellee  Samuel 
Crawford.  J.  W.  Kinnear.  for  appellees  Wheeler 
&  Dusenbury.  Geo.  L.  McCleary,  for  appellee 
Mrs.  Geo.  T.  Green. 

DEAN,  J.  Every  question  of  merit  raised  by 
this  appeal  has  been  passed  on  in  Du  Bois'  ap- 
peal (39  Atl.  59)  from  same  decree  in  which  opin- 
ion has  been  handed  down  this  day.  The  find- 
ing of  fact  by  the  auditing  judge  was  sustained 
in  that  case.  This  disposes  of  appellant's  com- 
plaint that  he  should  have  been  allowed  for  the 
price  of  the  lumber  delivered  after  the  24th  of 
August,  1895.  The  decree  is  affirmed,  and  the 
appeal  is  dismissed,  at  costs  of  appellant. 


ECRET  v.  HART  CYCLE  CO.  (Supreme 
Court  of  Pennsylvania.  April  11,  1898.)  Ap- 
peal from  court  of  common  pleas,  Philadelphia 
county.  Action  by  Alice  Ecret  against  the  Hart 
Cycle  Company  for  injuries  sustained  by  plain- 
tiff while  taking  instructions  at  defendant's  bi- 
cycle academy,  due,  as  alleged  by  her,  to  the 
recklessness  of  the  instructor  in  pushing  her  for- 
ward on  her  wheel  without  his  retaining  a  hold 
on  it,  on  her  fifth  lesson.     There  was  judgment 


of  nonsuit,  which  the  court  refused  to  take  off, 
and  plaintiff  appeals.  Affirmed.  Thos.  A.  Fahy, 
for  appellant  Hampton  L.  Carson,  for  appellee. 
PER  CURIAM.  We  are  not  convinced  that 
there  was  any  error  in  refusing  to  take  off  the 
nonsuit  ordered  by  the  learned  trial  judge.  It 
is  unnecessary  to  refer  to  the  evidence  further 
than  to  say  that  it  is  insufficient  to  require  sub- 
mission of  the  case  to  a  jury  on  the  question  of 
defendant  company's  negligence.  Judgment  af- 
firmed. 


FULFORD  t.  LEHIGH  VAL.  R.  CO.  (Su- 
preme Court  of  Pennsylvania.  April  4,  1898.) 
Appeal  from  court  of  common  pleas,  Bradford 
county.  Action  by  Henry  Fulford  against  the 
Lehigh  Valley  Railroad  Company  for  injury  to 
plaintiff,  received  while  in  defendant's  employ 
as  a  locomotive  engineer;  he,  while  looking  out 
of  the  cab  window  of  his  engine,  having  his  head 
struck  by  the  flange  or  edge  of  the  cover  plate 
of  defendant's  bridge.  Defendant  claimed  that 
the  risk  was  assumed  by  plaintiff,  and  that  he, 
while  serving  as  engineer  and  fireman,  had  had 
ample  opportunity  to  observe  how  near  the  bridge 
came  to  the  engine.  There  was  judgment  of 
nonsuit,  which  the  court  refused  to  take  off,  and 
plaintiff  appeals.  Affirmed.  Rodney  A.  Mercur 
and  William  Maxwell,  for  appellant.  Davies  & 
Davies  and  Henry  Streeter,  for  appellee. 

PER  CURIAM.  This  appeal  is  from  the  re- 
fusal of  the  court  below  to  take  off  the  judg- 
ment of  nonsuit  ordered  by  the  learned  president 
of  the  Thirty-Fourth  judicial  district  who  spe- 
cially presided  at  the  trial.  Without  referring 
specially  to  the  testimony  and  the  absence  of 
evidence  necessary  to  justify  submission  of  the 
case  to  a  jury,  we  are  satisfied  there  was  no 
error  in  refusing  to  take  off  the  nonsuit.  The 
assignment  of  error  is  not  sustained.  Judgment 
affirmed. 


In  re  GIMBBR'S  ESTATE.  Appeal  of 
COMMONWEALTH  TITLE  INSURANCE 
&  TRUST  CO.  et  al.  (Supreme  Court  of  Penn- 
sylvania. Jan.  24,  1898.)  Appeal  from  orphans' 
court,  Philadelphia  county.  Accounting  by  the 
Commonwealth  Title  Insurance  &  Trust  Com- 
pany and  another,  executors  of  Henry  W.  Gim- 
ber,  deceased.  At  the  audit  of  the  account  a 
claim  was  presented  for  damages  resulting  from 
negligence  and  nonperformance  of  duty  by  de- 
ceased, as  attorney  for  claimant.  From  a  decree 
dismissing  exceptions  of  the  executors  to  the  ad- 
judication of  the  auditor  allowing  the  claim,  they 
appeal.  Affirmed.  S.  Morris  Wain,  for  appel- 
lants. Wm.  Alexander  Brown  and  Chapman  & 
Chapman,  for  appellees. 

PER  CURIAM.  While  the  specifications  of 
error  are  sufficiently  numerous,  there  is  nothing 
in  the  record  to  justify  us  in  sustaining  any  of 
them.  The  subjects  of  complaint  in  the  fourth 
and  sixteenth  are  in  finding  the  facts  therein 
recited.  In  12  of  them  the  subjects  of  complaint 
are  in  not  finding  certain  facts  therein  referred 
to,  and  the  remaining  2  relate  to  questions  of 
evidence,  etc.  On  exceptions  to  the  learned  au- 
diting judge's  findings  of  fact  and  conclusions, 
the  questions  presented  here  were  duly  consid- 
ered oy  the  court  below  in  banc,  who  sustained 
the  auditing  judge,  and  confirmed  his  adjudica- 
tions. No  error  in  this  has  been  shown,  nor  do 
we  think  either  of  the  questions  referred  to  re- 
quires further  notice.  The  case  depended  on 
questions  of  fact,  which,  having  been  correctly 
determined  by  the  auditing  judge,  were  approved 
by  the  court  in  banc.  The  controversy  should 
have  ended  there.  Decree  affirmed,  and  appeal 
dismissed,  at  appellants'  costs. 


GREER  v.  TYSON.  (Supreme  Court  of  Penn- 
sylvania. April  4.  1898.)  Appeal  from  court  of 
common  pleas,  Philadelphia  county.     Action  by 
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John  Greer  against  Harry  G.  Tyson  for  injury 
inflicted  on  plaintiff  while  riding  a  bicycle,  by 
being  ran  into  by  defendant's  team,  driven  by 
his  servant.  There  was  judgment  of  nonsuit, 
which  the  court  refused  to  take  6ff,  and  plaintiff 
appeals.  Affirmed.  Thos.  A.  Fahy,  for  appel- 
lant.   Frederick  Beyer,  for  appellee. 

PER  CURIAM.  This  appeal  is  from  the  re- 
fusal of  the  court  below  to  take  off  the  judgment 
of  nonsuit  that  was  ordered  by  the  learned  trial 
judge.  A  careful  consideration  of  the  evidence 
has  not  convinced  us  that  there  was  any  error  in 
the  refusal  of  which  the  plaintiff  complains.  A 
discussion  of  the  testimony  is  unnecessary.  It 
would  consume  time  to  no  useful  purpose.  Judg- 
ment affirmed. 


H.  B.  CLAFLIN  CO.  v.  WHITE  et  al.  (Su- 
preme Court  of  Pennsylvania.  April  4,  1898.) 
Appeal  from  court  of  common  pleas,  Philadel- 
phia county.  Action  by  the  H.  B.  Claflin  Com- 
pany against  Samuel  White  and  another,  trading 
as  White  &  Spate.  Rule  to  dissolve  plaintiff's 
attachment,  under  Act  March  17,  1869,  relative 
to  fraudulent  debtors,  was  discharged,  and  de- 
fendants appeal.  Affirmed.  Defendants  con- 
tend that  the  attachment  should  have  been  dis- 
solved, because  the  affidavit  for  attachment  was 
insufficient,  in  not  alleging,  in  the  words  of  Act 
May  24,  1887  (P.  L.  197),  that  defendants  are 
"justly  indebted"  tb  plaintiff,  and  that  they  are 
about  to  remove  "their  property  out  of  the  juris- 
diction of  the  court";  because  defendants  filed 
an  affidavit  denying  the  allegations  of  fraud  as 
contained  in  the  affidavit  for  attachment;  and 
because,  while  the  bond  for  attachment  was  sign- 
ed in  plaintiff's  name,  "per  Peter  J.  Brady,  Atty. 
in  Fact  and  Ass'n  Manager,"  the  record  did  not 
disclose  any  authority  for  Brady  to  affix  plain- 
tiff's name  to  the  bond.  Defendants  also  con- 
tended that,  even  if  their  claim  that  a  motion 
to  dissolve  an  attachment  could  be  made  at  any 
time  was  erroneous,  motion  in  this  case  was 
made  seasonably,  rule  to  show  cause  why  the 
attachment  should  not  be  dissolved  having  been 
granted  within  two  weeks  after  issue  of  the  writ. 
Plaintiff  contended  that  the  affidavit  and  bond 
were  sufficient,  and  that  motion  to  dissolve  the 
attachment  was  not  made  till  eight  months  after 
its  issue,  and  after  a  general  appearance  by  de- 
fendants, and  that,  therefore,  it  was  too  late. 
Affidavit  for  attachment:  "County  of  Philadel- 
phia— ss.:  Peter  J.  Brady,  being  duly  sworn,  de- 
poses that  he  is  assistant  manager  of  the  H.  B. 
.  Claflin  Company,  a  corporation;  that  he  makes 
this  affidavit  for  said  company;  that  Samuel 
White  and  O.  Fred  Spate,  partners,  trading  as 
White  &  Spate,  are  indebted  to  the  said  H.  B. 
Claflin  Company  in  a  sum  exceeding  one  hun- 
dred dollars,  to  wit,  in  the  sum  of  $4,391.58,  for 
goods  and  merchandise  sold  and  delivered,  to 
wit,  carpets,  by  said  company,  to  said  White  & 
Spate,  from  December  1.  1895,  to  .Tune  1,  1896; 
that  the  said  Samuel  White  and  O.  Fred  Spate, 
have  assigned,  and  are  about  to  assign,  dispose 
of,  and  remove,  their  property,  money,  and  evi- 
dence of  debt,  with  intent  to  defraud  their  cred- 
itors and  the  said  company;  and  that  they  fraud- 
ulently contracted  said  debt  and  incurred  said 
obligation.  Peter  J.  Brady."  Affidavit  for  rule 
to  dissolve  attachment:  "County  of  Philadel- 
phia— ss.:  Samuel  White,  being  duly  sworn  ac- 
cording to  law,  deposes  and  says  that  he  is  one 
of  the  defendants  in  the  above-entitled  action; 
that,  in  pursuance  of  execution  issued  in  above, 
the  sheriff  has  levied  upon  the  individual  prop- 
erty of  said  defendant;  that  the  allegations  set 
forth  in  the  affidavit  for  the  attachment  under 
the  act  of  1869  are  untrue,  especially  'that  the 
said  Samuel  White  and  O.  Fred  Spate  have  as- 
signed, and  are  about  to  assign,  dispose  of,  and 
remove  their  property,  money,  and  evidences  of 
debt  with  intent  to  defraud  their  creditors  and 
the  said  company,  and  that  they  fraudulently  con- 
tracted the  said  debt  and  incurred  said  obliga- 
tion'; that  the  firm  of  White  &  Spate  is  a  firm 


doing  business  In  New  York  City,  to  whom  goods 
mentioned  in  plaintiff's  affidavit  were  sold,  and 
that  said  firm  has  no  place  of  business  in  city 
of  Philadelphia.  Said  deponent  therefore  prays 
for  a  rule  to  show  cause  why  said  attachment, 
under  the  act  of  1869,  should  not  be  dissolved, 
and  further  deponent  saith  not.  Samuel  White. 
Charles  J.  Sharkey,  for  appellants.  Matthew 
Dittman  and  Thomas  R.  Elcock,  for  appellees. 
PER  CURIAM.  We  are  all  of  opinion  that 
the  court  below  was  right  in  discharging  the 
rule  to  dissolve  the  attachment  in  this  case. 
There  is  nothing  in  either  of  the  specifications 
of  error  that  requires  discussion.  Judgment  af- 
firmed. 

^        ~~  (186  Pav-Bt  S5B) 

HENSZEY  et  al.  Y.  PARKER.  (Supreme 
Court  of  Pennsylvania.  April  4,  1898.)  Appeal 
from  court  of  common  pleas,  Philadelphia  coun- 
ty. Action  by  George  C.  flenszey  and  others, 
trustees,  against  William  F.  Parker.  Judgment 
for  plaintiffs.  Defendant  appeals.  Affirmed. 
Walter  E.  Rex,  for  appellant  Walter  E.  Brand 
and  William  C.  Hannis,  for  appellees. 

PER  CURIAM.  This  case  was  argued  with 
No.  452  of  January  term,  1897  (Henszey  v. 
Gross,  39  Atl.  949),  and  involves  substantially 
the  same  question.  For  reasons  given  in  the 
opinion  affirming  the  judgment  in  that  case,  we 
think  there  is  no  error  in  the  decision  of  the 
court  below.     Judgment  affirmed. 

==s====:*  (184  Pa.  St.  608) 

HICKS  et  al.  v.  CITY  OF  PHILADEL- 
PHIA et  al.  .(Supreme  Court  of  Pennsylvania. 
Feb.  21,  1898.)  Appeal  from  court  of  common 
pleas,  Philadelphia  county.  Suit  by  Thomas  L. 
Hicks  and  others  against  the  city  of  Philadelphia 
and  others.  Decree  for  defendants,  and  plain- 
tiffs appeal.  Affirmed.  Alex.  Simpson,  Jr.,  for 
appellants.  Charles  E.  Morgan,  Jr.,  and  John 
G.  Johnson,  for  appellee  United  Gas.  Imp.  Co. 

MITCHELL,  J.  This  case  was  argued  with 
Bailey  v.  City  of  Philadelphia,  39  Atl.  494;  and 
the  decree  is  affirmed,  for  the  reasons  given  in 
the  opinion  in  that  case,  filed  herewith. 


In  re  LAFFERTY'S  ESTATE.  Appeal  of 
CORCORAN.  (Supreme  Court  of  Pennsylvania. 
Jan.  17,  1898.)  Appeal  from  orphans'  court, 
Philadelphia  county.  Accounting  by  C.  H.  Laf- 
ferty  and  others,  executors  of  Charles  Lafferty, 
deceased.  From  the  decree  of  the  orphans* 
court  dismissing  exceptions  of  Patrick  J.  Cor- 
coran, one  of  the  executors,  to  the  adjudication 
of  the  auditing  judge,  he  appeals,  individually 
and  as  executor  and  trustee.  Affirmed.  F.  A. 
Hartranft,  James  M.  Beck,  W.  F.  Harrity,  for 
appellant.  E.  Spencer  Miller,  for  appellee 
Charles  T.  Maginnis.  Eli  Kirk  Price  and  J. 
Willis  Martin,  for  appellee  Rose  E.  Lafferty. 
Samuel  Gustine  Thompson  and  George  L.  Craw- 
ford, for  appellee  Charles  H.  Lafferty.  Henry 
Budd  and  George  Peirce,  for  appellees  Patrick 
Lafferty  and  F.  P.  Lafferty. 

PER  CURIAM.  A  careful  consideration  of 
this  record,  with  special  reference  to  the  several 
questions  involved,  has  failed  to  convince  us  that 
there  is  any  substantial  error  either  in  the  find- 
ings of  factor  in  the  conclusions  drawn  therefrom 
by  the.  learned  court  below.  As  to  some  of  the 
former — especially  the  question  whether  Rose  E. 
Lafferty  was  a  member  of  the  firm  of  P.  Laffer- 
ty &  Co.— the  testimony  was  conflicting  and  con- 
tradictory; but  we  cannot  say  that  the  finding 
as  to  either  was  not  in  accordance  with  the 
weight  of  the  evidence  as  it  appeared  to  the 
learned  judge  who  had  the  witnesses  before  him, 
and  thus  possessed  opportunities  of  forming  a 
correct  judgment  that  an  appellate  court  cannot 
have.  All  the  findings  of  fact,  respectively,  rest 
on  sufficient  evidence,  and  we  must  assume  that 
they  are  severally  correct  until  the  contrary 
clearly  appears.     It  is  unnecessary  to  notice  the 
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specifications  of  error  in  detail.  It  would  con- 
sume much  time  to  no  useful  purpose.  They 
are  all  overruled.  Decree  affirmed,  and  appeals 
dismissed,  at  appellant's  costs. 


In  re  MARTIN'S  ESTATE.  (Supreme  Court 
of  Pennsylvania.  Jan.  3,  1808.)  Appeal  from 
orphans'  court,  Allegheny  county.  Judicial  set- 
tlement of  the  account  of  H.  W.  Martin,  execu- 
tor of  the  estate  of  T.  H.  Martin,  deceased. 
From  a  decree  restating  bis  final  account,  the 
executor  appeals.  Affirmed.  H.  L.  Castle  and 
Jas.  M.  Nevin,  for  appellant.  J.  J.  Miller,  for 
appellees. 

PER  CURIAM.  It  is  seldom  that  an  execu- 
tor or  other  trustee  renders  such  a  confused  and 
unsatisfactory  account  of  his  stewardship  as  is 
exhibited  in  the  accounts  filed  by  the  appellant, 
and  passed  upon  in  this  case.  Indeed,  it  would 
not  be  surprising  If  the  court  below,  in  endeavor- 
ing to  bring  order  out  of  the  confusion,  should 
have  been  mistaken  bb  to  some  items,  to  the 
prejudice  of  the  accountant;  but  a  careful  ex- 
amination of  the  record  bb  presented  has  not  con- 
vinced us  that  there  is  any  such  error.  The  ap- 
pellees, doubtless,  weary  of  protracted  and  vex- 
atious delays,  are  content  to  abide  by  the  con- 
clusion reached  by  the  orphans'  court;  and  there 
is  no  reason  why  the  appellant  should  not  be 
required  to  submit  thereto.  In  view  of  the  evi- 
dence of  carelessness,  and,  to  say  the  least,  mis- 
management, in  the  execution  of  the  trust,  the 
court  appears  to  have  dealt  leniently  with  this 
appellant  Without  referring  in  detail  to  the 
specifications  of  error,  it  is  sufficient  to  say  that 
there  is  nothing  in  the  record  to  justify  us  in 
sustaining  any  of  them;  and  neither  of  them  re- 
quires discussion.  Decree  affirmed,  and  appeal 
dismissed,  at  appellant's  costs. 


NICODEMUS  v.  McMULLIN.  (Supreme 
Court  of  Pennsylvania.  April  18,  1898.)  Ap- 
peal from  court  at  common  pleas,  Philadelphia 
county.  Action  by  Rebecca  Nicodemus  against 
William  J.  McMullin  for  death  of  plaintiff's  hus- 
band, killed  while  on  a  bicycle,  by  a  heavily 
loaded  double  team  of  defendant,  in  front  of 
which  deceased  attempted  to  ride,  after,  as 
claimed  by  plaintiff,  the  driver  had  pulled  back 
on  his  mules,  as  though  stopping  to  allow  a 
street  car  to  pass  in  front  of  him,  whereupon, 
as  clnimed  by  plaintiff,  he  negligently  urged  for- 
ward his  mules,  in  an  attempt  to  cross  in  front 
of  the  car,  resulting  in  the  accident.  There  was 
judgment  of  nonsuit,  which  the  court  refused  to 
to  take  off.  and  plaintiff  appeals.  Affirmed.  H. 
Homer  Dalbey  and  Louis  Bregy,  for  appellant 

PER  CURIAM.  A  careful  consideration  of 
the  testimony  in  this  case  has  satisfied  us  that 
it  is  insufficient  to  have  justified  the  submis- 
sion to  a  jury  of  the  question  of  defendant's  lia- 
bility for  the  unfortunate  accident  that  resulted 
in  the  death  of  plaintiff's  husband.  It  therefore 
follows  that  there  was  no  error  in  refusing  to 
take  off  the  judgment  of  nonsuit  ordered  by  the 
learned  trial  judge.     Judgment  affirmed. 


RALEIGH  v.  EARLB  et  aL  (Supreme  Court 
of  Pennsylvanis.  March  21,  1898.)  Appeal 
from  court  of  common  pleas,  Philadelphia  coun- 
ty. Action  by  Walter  Raleigh  against  George 
H.  Earle  and  others.  From  a  decree  for  Wain- 
tiff,  defendants  appeal.  Affirmed.  Samuel  Dick- 
son, for  appellants.  Joseph  P.  McCullen,  for 
appellee. 

PER  CURIAM.  We  find  no  error  in  'this  de- 
cree. It  is  predicated  of  the  facts  correctly 
found  by  the  learned  court  below,  and  we  are 
all  of  opinion  that  it  should  not  be  disturbed. 
There  is  nothing  In  either  of  the  specifications 
of  error  that  requires  discussion.  The  decree  is 
affirmed,  and  appeal  dismissed,  at  appellants' 
costs. 


In  re  RICHARD'S  ESTATE.  Appeal  of 
POTTEIGER.  (Supreme  Court  of  Pennsylva- 
nia. March  21,  1898.)  Appeal  from  orphans' 
court,  Berks  county.  Judicial  settlement  of 
the  account  of  Adam  H.  Potteiger,  guardian  of 
the  estate  of  Adam  Darius  Richard,  a  minor. 
From  a  judgment  overruling  his  exceptions  to 
the  adjudication  of  the  auditing  judge,  and 
confirming  such  adjudication  absolutely,  said 
guardian  appeals.  Affirmed.  Isaac  Hiester, 
Henry  D.  Green,  and  Herbert  R.  Green,  for  ap- 
pellant Cyrus  G.  Derr  and  Benj.  F.  Dettra, 
for  appellee. 

PER  CURIAM.  We  find  no  error  in  this  rec- 
ord that  requires  either  a  reversal  or  modifica- 
tion of  the  decree  from  which  this  appeal 
was  taken.  So  far  as  they  are  material  to  ap- 
pellant's contention,  the  learned  judge's  find- 
ings of  fact  are  sustained  by  the  evidence;  and 
his  conclusions  based  on  the  controlling  facta 
thus  established  are  substantially  correct.  Ex- 
tended discussion  of  the  questions  involved 
would  serve  no  useful  purpose.  Decree  affirm- 
ed, and  appeal  dismissed,  at  appellant's  costs. 


RITTER  v.  PREFERRED  MASONIC  MUT. 
ACQ  ASS'N  OF  AMERICA.  (Supreme  Court 
of  Pennsylvania.  March  21,  1898.)  Appeal 
from  court  of  common  pleas,  Lehigh  county. 
Action  by  W.  Matthias  Hitter  against  the  Pre- 
ferred Masonic  Mutual  Accident  Association  of 
America  to  recover  for  62  weeks'  benefits  for 
disability  from  accident.  Defendant  claimed 
that  plaintiff's  injuries  did  not,  "independently 
of  all  other  causes,  immediately,  wholly,  and 
continuously  disable  him  from  transacting  any 
and  every  kind  of  business  pertaining  to  his 
occupation,"  within  the  provision  of  the  policy, 
and,  therefore,  that  he  was  not  entitled  to  re- 
cover. Judgment  for  plaintiff.  Defendant  ap- 
peals. Affirmed.  James  S.  Biery,  for  appel- 
lant.   Frank  M.  Trexler,  for  appellee. 

PER  CURIAM.  This  case  was  carefully  and 
correctly  tried.  We  find  nothing  in  the  record 
that  would  justify  us  in  sustaining  either  of 
the  specifications  of  error;  nor  do  we  think  that 
any  of  them  requires  special  notice.  Judgment 
affirmed. 


SHANNON  v.  CITY  OF  PHILADELPHIA. 

i Supreme  Court  of  Pennsylvania.  April  4, 
80S.)  Appeal  from  court  of  common  pleas, 
Philadelphia  county.  Action  by  Alexander  8. 
Shannon,  a  minor  10  years  old,  by  bis  father  and 
next  friend,  Dennis  Shannon,  against  the  city 
of  Philadelphia,  for  injury  to  plaintiff  by  fall- 
ing over  a  block  of  stone  between  the  first  and 
second  tracks  of  the  Reading  Railroad,  where 
it  runs  along  Pennsylvania  avenue,  and  on  or 
just  outside  of  where  the  curb  line  of  Seven- 
teenth street  would  be  if  extended  across  Penn- 
sylvania avenue,  the  block  having  been  placed 
there  by  the  watchman  of  the  railroad  company 
for  the  purpose  of  holding  the  safety  gate  in 
place  when  open,  to  permit  travel  on  Seven- 
teenth street  and  plaintiff  having  come  in  con- 
tact with  the  stone,  over  which  he  fell,  throwing 
his  hand  under  the  wheels  of  a  gondola  car  in 
a  passing  train,  by  running  along  by  the  side  of 
the  car,  with  his  hand  on  it  without  looking 
where  he  was  going.  There  was  judgment  of 
nonsuit,  which  the  court  refused  to  take  off, 
and  plaintiff  appeals.  Affirmed.  H.  Homer 
Dalbey  and  Louis  Bregg,  for  appellant.  Leon- 
ard Finletter,  Aast.  City  Sol.,  and  John  L. 
Kinsey,  City  Sol.,  for  appellee. 

PER  CURIAM.  This  appeal  is  from  the  judg- 
ment of  the  court  below  refusing  to  take  off  the 
nonsuit  ordered  at  the  trial.  We  have  careful- 
ly considered  the  evidence,  and  are  all  of 
opinion  that  it  Is  insufficient  to  warrant  the 
submission  of  plaintiff's  case  to  a  jury,  and 
hence  the  conrt  was  right  in  refusing  to  tak* 
off  the  nonsuit    Judgment  affirmed. 
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(185  Pa.  St.  849) 

SHANNON  v.  OTTY  OP  PHILADELPHIA. 
(Supreme  Court  of  Pennsylvania.  April  4, 
1898.)  Appeal  from  court  of  common  pleas, 
Philadelphia  county.  Actions  by  Dennis  Shan- 
non against  the  city  of  Philadelphia.  Judgment 
for  defendant.  Plaintiff  appeals.  Affirmed. 
H.  Homer  Dal  bey  and  Louis  Bregg,  for  appel- 
lant. Leonard  Finletter,  Asst.  City  Sol.,  and 
John  L  Kinsey,  City  Sol.,  for  appellee. 

PER  CURIAM.  This  case  was  argued  with 
No.  390,  January  term,  1897  (Shannon  v.  Same 
Defendant,  39  Atl.  1117),  and  involves  substan- 
tially the  same  question.  For  reasons  given  in 
opinion  just  filed  in  that  case,  there  was  no 
error  in  refusing  to  take  off  the  judgment  of 
nonsuit  in  this  case.    Judgment  affirmed. 


39  ATLANTIC  REPORTER. 
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TIFFANY  v.  DELAWARE,  L.  &  W.  B.  CO. 
(Supreme  Court  of  Pennsylvania.  April  4, 
1808.)  Appeal  from  court  of  common  pleas, 
Susquehanna  county.  Action  by  Ida  M.  Tif- 
fany against  the  Delaware,  Lackawanna  & 
Western  Railroad  Company  for  death  of 
plaintiff's  husband,  who  was  killed  at  a  cross- 
ing of  defendant's  railroad.  Judgment  for 
plaintiff.  Defendant  appeals.  Affirmed.  W. 
H.  Jessup  and  W.  H.  Jessup,  Jr.,  for  appellant. 
McCollum  &  Smith,  for  appellee. 

PER  CURIAM.  This  case  involved  questions 
of  fact  relating  to  the  defendant  company's  neg- 
ligence, as  the  proximate  cause  of  the  death  of 
plaintiffs  husband,  and  also  to  the  alleged  con- 
tributory negligence  of  said  deceased.  Under 
the  testimony  before  the  court,  these  questions 
were  manifestly  for  the  exclusive  consideration 
of  the  jury,  and  they  were  accordingly  submit- 
ted to  them  in  an  impartial  and  fully  adequate 
charge,  to  which  no  just  exception  can  be  taken. 
By  their  verdict,  the  jury  definitively  determined 
all  the  material  questions  of  fact  in  favor  of 
the  plaintiff;  and  we  find  nothing  in  the  record 
to  justify  us  in  disturbing  the  judgment  en- 
tered on  the  verdict.  The  case  was  ably  and 
accurately  tried.  It  is  not  our  purpose  to  no- 
tice the  specifications  of  error  in  detail.  To  do 
so  would  consume  much  time,  to  no  good  pur- 
pose. The  assignments  of  error  are  all  overrul- 
ed, and  the  judgment  is  affirmed. 


(186  Pa.  St.  J93)    < 

VON  STEUBEN  v.  CENTRAL  R.  CO.  OF 
NEW  JERSEY.  (Supreme  Court  of  Pennsylva- 
nia. April  4, 1898.)  Appeal  from  court  of  com- 
mon pleas,  Northampton  county.  Action  by 
Simon  D.  Von  Steuben  against  the  Central 
Railroad  Company  of  New  Jersey.  Judgment 
for  plaintiff.    Defendant  appeals.    Affirmed. 

McCOLLUM,  J.  When  this  case  was  here 
before,  we  held  that  the  defendant  company 
had  not  shown  a  warrant  in-  the  statutes  of 
this  commonwealth  for  the  Port  Reading  lease, 
and  that  the  Port  Reading  Company,  in  operat- 
ing the  Lehigh  &  Susquehanna  Railroad,  must 
be  considered  as  the  agent  of  the  defendant 
company.  35  Atl.  992.  We  also  held  that,  upon 
the  evidence  in  the  case,  the  question  whether 
the  destruction  of  the  plaintiff's  property  by 
fire  was  chargeable  to  the  negligent  operation 
of  the  road  was  for  the  jury.  On  the  second 
trial  of  the  case  the  rulings  of  the  court  below 
conformed  to  the  rulings  above  stated,  and  re- 
sulted in  a  verdict  and  judgment  for  the  plain- 
tiff. It  was  contended  on  the  appeal  from  this 
judgment  that  because  of  the  evidence  present- 
ed by  the  defendant  company  on  the  second 
trial,  in  addition  to  the  evidence  presented  by  it 
on  the  first  trial,  the  court  should  have  directed 
the  jury  to  find  for  the  defendant.  In  order  to 
ascertain  whether  there  was  any  basis  for  this 
contention,  we  have  carefully  examined  the 
evidence  introduced  by  the  defendant  on  the 
second  trial.  Our  examination  of  this  evidence 
has  satisfied  us  that  it  is  substantially  the  same 
as  the  evidence  presented  by  the  defendant  on 


the  first  trial,  and  that  neither  branch  of  the 
defense  to  this  action  was  strengthened  by  it. 
We  can  find  nothing  in  it  or  the  statutes  af- 
fording any  support  to  the  claim  that  the  Port 
Reading  lease  was  valid,  and  exonerating  the  de- 
fendant from  liability  for  damages  caused  by 
the  negligent  operation  of  the  Lehigh  &  Sus- 
quehanna Railroad;  nor  can  we  find  anything 
in  the  evidence  which  would  have  justified  the 
court  in  holding  that  the  destruction  of  the 
plaintiff's  property  by  fire  was  not  attributable 
to  its  negligence.  It  follows  that  the  rulings  of 
the  court  below  on  the  controlling  questions  in 
the  case  should  be  sustained.  There  are  no 
other  questions  raised  by  the  specifications 
which  require  consideration.  Judgment  af- 
firmed. 

!="=i  (184  Pa.  St.  164) 

WETTENGEL  et  al.  v.  GORMLEY  et  al. 
(two  cases).  (Supreme  Court  of  Pennsylvania. 
Jan.  S,  1898.)  Appeal  from  court  of  common 
pleas,  Allegheny  county.  Two  actions  heard  to- 
gether,—one,  by  Albert  C.  Wettengel,  guard- 
ian of  Annie  Lockhart  and  other  minors, 
against  James  T.  Gormley  and  others;  and  the 
other,  by  Annie  B.  Wettengel  against  the  same 
defendants.  From  the  decree,  defendant  Gorm- 
ley appeals.  Modified.  J.  McF.  Carpenter, 
for  appellant.  J.  S.  &  E.  G.  Ferguson,  for  ap- 
pellees. 

WILLIAMS,  J.  These  appeals  are  from  the 
same  decree  which  we  have  just  considered  up- 
on the  appeals  of  the  plaintiffs.  39  Atl.  57. 
The  opinion  filed  in  that  case  covers,  all  the  ques- 
tions raised  in  these.  We  adhere  to  Wettengel 
v.  Gormley,  160  Pa.  St.  559,  28  Atl.  934.  Let 
the  same  decree  be  entered  in  these  cases  as 
has  been  entered  in  the  preceding  appeals  from 
the  same  decree;  costs  to  be  paid  by  Gormley. 


WH1TELEAF  S.  S.  CO.  v.  AYER  et  al.  (Su- 
preme court  of  Pennsylvania.  Jan.  24,  1898.) 
Appeal  from  court  of  commonpleas,  Philadel- 
phia county.  Action  by  the  Wniteleaf  Steam- 
ship Company  against  Henry  0.  Ayer  and  Rob- 
ert H.  Foerderer  on  a  contract  guarantying 
the  performance  by  the  Mexican  International 
Steamship  Company  of  the  covenants  of  a  char- 
ter party  executed  by  said  companies.  From 
a  judgment  for  plaintiff,  defendants  appeal.  Af- 
firmed. James  Collins  Jones  and  Lewin  W. 
Barringer,  for  appellants.  Alex.  Simpson,  Jr., 
for  appellees. 

PER  CURIAM.  Each  of  the  22  specifications 
charges  error  in  dismissing  defendants'  excep- 
tions to  the  learned  referee's  report,  recited 
therein  respectively.  Some  of  these  exceptions 
relate  to  several  of  the  referee's  findings  of 
fact,  others  to  his  omission  to  find  certain 
facts,  and  the  others  to  his  conclusions  of 
law,  etc.  A  careful  consideration  of  the  rec- 
ord has  failed  to  disclose  any  error  therein  that 
would  justify,  us  In  sustaining  either  of  said 
specifications.  There  is  nothing  in  any  of 
them  that  requires  discussion.  On  the  referee's 
findings  of  fact  and  conclusions  of  law,  all  of 
which  were  approved  by  the  court  below,  we 
think  the  judgment  should  be  affirmed.  The 
judgment  is  accordingly  affirmed. 

es======*  (184  Pa.  St  851) 

WILLOCK  v.  CRESCENT  OIL  CO.,  Limited. 
(Supreme  Court  of  Pennsylvania.  Jan.  3, 
1898.)  Appeal  from  court  of  common  pleas, 
Allegheny  county.  Action  by  S.  M.  Willock 
against  the  Orescent  Oil  Company,  Limited. 
From  a  judgment  for  less  than  prayed  for,  plain- 
tiff appeals.  Dismissed.  S.  D.  Mitchell  and  3. 
McF.  Carpenter,  for  appellant.  J.  8.  &  E  G. 
Ferguson,  for  appellee. 

WILLIAMS,  J.  The  appeal  is  from  the  same 
judgment  which  we  have  just  considered  on  the 
appeal  of  the  defendant,  and  in  which  an  opinion 
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has  now  been  filed.  The  questions  raised  in 
both  cases  are  substantially  the  same,  and  a 
separate  discussion  of  them  in  each  case  is 
wholly  unnecessary.  For  the  reasons  given  in 
the  opinion  in  the  appeal  of  the  Orescent  Oil 
Company  (39  Atl.  77)  the  judgment  has  been  re- 
versed, and  a  venire  facias  de  novo  awarded. 
The  appeal  in  this  case  is  dismissed. 


In  re  YORKE'S  ESTATE.  Appeal  of 
KINGSLEY.  (Supreme  Court  of  Pennsylvania. 
March  21,  1898.)  Appeal  from  orphans'  court, 
Philadelphia  county.  Petition  by  Mary  Kings- 
ley  for  an  issue  devisavit  vel  non,  to  determine — 
First,  whether  Mary  Yorke.a  codicil  to  whose  will 
had  been  admitted  to  probate  by  the  register  of 
wills,  was  at  the  time  of  the  alleged  execution 
of  said  instrument  of  sound  and  disposing  mind, 
and  of  sufficient  legal  capacity  to  make  a  valid 
will  and  testament;  and,  second,  whether  said 


Mary  Yorke  was  induced  to  make  said  proper 
writing  by  undue  influence  of  Sara  Yorke  Steven- 
son, Cornelius  Stevenson,  and  others.  From  a 
judgment  sustaining  exceptions  to  the  award  of 
the  issue,  and  refusing  such  issue,  petitioner  ap- 
peals. Affirmed.  George  Gluyas  Mercer  and 
Talcott  H.  Russell,  for  appellant.  John  Hamp- 
ton Barnes  and  John  G.  Johnson,  for  appellee. 
PER  CURIAM.  A  careful  consideration  of 
the  voluminous  record  in  this  case  has  led  us 
all  to  the  conclusion  that  the  orphans'  court  in 
banc  was  clearly  right  in  sustaining  the  ex- 
ception to  the  order  awarding  an  issue  devisavit 
vel  non,  etc,  and  in'  refusing  to  grant  said  issue. 
It  is  not  our  purpose  to  fortify  this  conclusion  by 
referring  to  the  testimony  or  stating  the  rea- 
sons which  have  satisfied  us  that  neither  of 
the  specifications  of  error  should  be  sustained. 
To  do  so  would  consume  much  time  to  no  good 
purpose.  Decree  affirmed,  and  appeal  dismissed, 
at  appellant's  costs. 


Ens  op  Oasm  or  Vol.  89l 
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